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Notice of Appeal.
Filed June 13, 1945.

Nrtu 1lprspy Olnurt

Union County Circuit
Action at Law.

Mente Bros ., Inc., a corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs,
VS.

Shelton Pitney, ef al, Trustees of the Central
Railroad Company of New Jersey,
Defendants.

To:De Voe Tomlinson, Esq.,

744 Broad Street,

Newark, New Jersey,

Attorney of Defendants or

To Whom it May Concern.
Sir :

Please Take Notice , that the plaintiffs in the

above entitled cause appeals to the Court of
Errors and Appeals in the last resort in all

causes in New Jersey from the whole of the
judgment entered in this cause.

Harold W. Bor den ,
Attorney for Plaintiffs.
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Affidavit of Service.

State of New Jersey, }
County of Essex. )

Evelyn De Luca, of full age, being duly sworn
according to law, upon her oath, deposes and
says that:

On Monday, June 11th, 1945 T served a copy
of the within Notice of Appeal upon De Voe Tom-
linson, Esq., Attorney of Defendants by leaving
copy of same with Martha Daly, young lady in
charge of said office.

Evelyn De Luca.

Sworn and subscribed to before
me this 11th day of June, 1945.
Bernard Shurkin,
A Master in Chancery
of N. J. {
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Grounds of Appeal.
Filed July 15, 1945.

NEW JERSEY COURT OF ERRORS
AND APPEALS

Action at Law.

Sat Below: Clea ry, CCJ

Mente Bros ., Inc., a corporation, et als.,

Plaintiffs,
VS.

Shelton Pitney, ef al, etc.
Defendants.

To :De Voe Tomlinson, Esq., or
To Whom it May Concern.
Sir :

Please Take Not ice , that the following are
the grounds of appeal from the Supreme Court
to the Court of Errors and Appeals:

L. The Court erred in its charge wherein i

limited the duty of the defendants, as follows:

“You see, this is a railroad accident case,
which is distinguished somewhat from auto-
mobile cases at crossings, where each party
involved has exactly the same obligation;
the obligation to use reasonable care, to be
careful, as reasonably prudent persons.
But a railroad company has the duty to com-
ply with what the law says it must comply
with. And that is all. And when it does
that, it has complied fully with its obliga-
tion. No more can be asked of it than what
the law prescribes that it must do. And
when the law gives to the railroad com-
panies the right to lay their tracks and to
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II.
the defendants with duty to use due care in addi-
tion to a compliance with the statute, as follows:

4

Grounds of Appeal.

cross public highways, it specifies what? As
a part of that contractual relationship that
it must do certain things, under certain con-
ditions. And that is what it must do. If
it does that, that is all it has to do.”

“The railroad was negligent if it failed
to give the statutory signals which the law
requires. The railroad was not negligent
if it did not fail to give those signals. And
hence the question, as far as the defense,
or the defendant’s negligence in this case,
and the fact for you to determine is, did
they give the signal, or didn’t they?”

“If it has one or the other (hell ringing
and whistle blowing), and operates it in the
manner in which this statute requires, then
it has complied fully with its duty, and no
responsibility can be had for it afterward.”

The Court erred in its failure to charge

“ A railroad company, in the use of these
public crossings, cannot exercise the same
care, of the same nature as automobiles; it
cannot swerve around somebody that it sees
coming, it cannot stop at every railroad
crossing that it comes to, and cannot stop
and look around the corner to see if there
are any more cars coming. It has a sched-
ule on which it runs, and it knows what its
duty is when it starts out. That duty is
prescribed by law, and the law says when
you start out on your run, wherever you
begin, and wherever you end, during the
course of that run, when you come to a
crossing of this nature, this is what you
have got to do. And this is what they know
thev have to do, and that is all they have to

dO 2
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Grounds of Appeal.

III. The Court erred in eliminating from the
consideration of the jury the element of the
freight cars along the siding and the obstruction
of the view of the crossing and its effect upon
causing of the accident, as follows:

“Now, something has been said about
cars being on the siding. A railroad com-
pany has absolute right to place cars as
these freight cars were, otherwise, business
could not be done. As long as they are only
temporary, there is no negligence whatever
in putting cars upon sidings to be unloaded,
even though in placing them there tempor-
arily they may to some extent obstruct the
view of those using the crossing. Does not
place any more obligation upon a railroad
because of that, than if the cars were not
there, because you see if it did, then every
time they backed a car up on a siding at a
manufacturing plant, or some other place,
they would have to do something differently
from what they do if that was not there.”

IV. The Court erred in distinguishing be-
tween permanent obstructions and temporary ob-
structions at the crossing and its effect upon the
cause of the accident, as follows:

“Now, if they put a permanent obstruc-
tion there, if they put a building up, if they
put something up there so as that obstructs
it, then it may be, under certain circum-
stances, that the law will say that having
created an extra hazardous condition at that
crossing, that they then must do more than
just what the law says they have to do un-
der ordinary circumstances * * *. But that
is not in this case at all. All that has been
said here is that upon the siding there were,
railroad cars, for a purpose, directly for a
purpose of unloading; that the railroad had
a right, but that placed more obligation up-
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Grounds of Appeal.

on the railroad than if it hadn’t done so * *.
But no penalty can be attached to the plac-
ing of cars upon the siding temporarily, and
for the particular purpose of loading or un-
loading. And I again disabuse your minds
of that as being a feature in the case as far
as any obligation upon the railroad company
is concerned at all.”

V.  The Court erred in eliminating from the
consideration of the jury the effect of the signs,
their condition and their significance and the fact
that the crossing was protected at times by a
watchman.

20

30

40

“There is a question as to a sign put up
as a precautionary measure, so they say, a
protection for those using the crossing. But
the strange part of this situation to me, as
I see it, is that there seems to be some sug-
gestion that that was negligence in not hav-
ing those signs so they were legible. Well,
certainly if they were illegible, no one could
be misled by them at all * * * [ don t see
any significance of these signs m the case
at all. They didn’t have to be there. Any
obligation to put them there Xthink could
be limited to any extent to which the rail-
road wanted to limit them. No flagman was
required there. If a custom existed where-
by a flagman was put there, then people
have a right to rely upon it. They could put
a flagman there, they could limit the period
they wanted to, and give notice ot that.
During those periods people would have, a
right to rely upon it. During other periods
nobody has a right to rely upon it. I see
no significance to that sign business at all,
it has nothing to do with this case, and you
will get back to the question involved here,
was the railroad negligent!”
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Grounds of Appeal.

VI The Court erred in charging the jury not
to consider the cost of the rental value of an-
other truck for the time the truck involved in
the accident was undergoing repairs.

“I charge you directly that you are not
to consider, so as to make it perfectly clear,
and have the record clear, the question of
what it would have cost him if he had gone
out and hired another truck for the one hun-
dred and twenty-one days in which this
truck was under repairs, you are to disre-
gard and not take it into consideration. You
cannot do it. I make it as clear as this, so
as to make the record positive for counsel,
as I have indicated, to take his own excep-
tion to it, and have his record clear. That
is not an element of damages in a case of
this kind, for a man to simply say ‘I didn’t
hire.” If, under a different set of circum-
stances, a man has a truck damaged, and
proves, as they did here, that in the exer-
cise of reasonable care it required him
three months to get it repaired, and if in
the meantime he shows that his business is
of a certain nature, that he absolutely needs
the truck and that during that period he
went out into the market and hired one at
a reasonable rate, whatever the market was,
to do that work, and charge up the cost of
that, that may be done, in mitigation of his
damages, if he proves it. But to simply
take the truck as here, have it in a shop,
and come in and say I didn’t hire another,
I didnt pay for another, but I would like
to be paid twenty dollars a day, or what-
ever the cost of a truck would be, if I had
gone out and hired it. You are to disre-
gard that entirely. It is not an element
of damages. His damage, if he is entitled
to any, would be the cost of the repair of
his truck, the damage to the material on
the truck and then the five days which it

New Jersey State Library
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Grounds of Appeal.

cost him to hire another truck during that
period, to take the place of the other. ”

VII. The Court erred in eliminating the
rental value of a truck as testified to as an ele-
ment of damage and thus prejudiced the mind
of the jury to the effect that the plaintiff own-
er of the truck was attempting to recover for
damages to which he was not entitled.

VIII. The Court erred in failing to charge
that the defendants were duty bound to use due
care under all the circumstances in compliance
with the duty imposed by the statute.

IX. The Court erred in failing to charge that
the defendants were duty bound to use due care
in addition to the duty imposed by the statute.

Respectfully submitted,

Harold W. Bor den,
Attorney for Plaintiff.

Service of the within copy of Grounds of Ap-
peal is hereby acknowledged, within time, this
10th day of July, 1945.

De Voe Tomlinson,
Attorney for Defendants.



Transcript of Pleadings for Trial.
NEW JERSEY SUPREME COURT

Union County

Mente Bros ., Inc., @ corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs,

VS.

Shelton Pitney, et cd, Trustees of the Central
Railroad of New Jersey,
Defendants.

Harold W. Bor den,
Attorney for Plaintiffs.
Wm. F. Hanlon,
Attorney for Defendants.

Summons issued January 22, 1943.

Amended Complaint.

First Count.

The Plaintiff, Mente Bros. Inc., a corporation
duly organized under the laws of the State of
New Jersey, having its principal office in the
Borough of Kenilworth, County of Union and
State of New Jersey, respectfully says that:

L. Defendant before and at the time herein-
after mentioned was a corporation organized un-
der the laws of the State of New Jersey; and
was the operator, and still is a common carrier
of passengers and freight by steam railroad oper-
ated and controlled by it throughout the State
of New Jersey.
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Amended Complaint.

2. One of the courses of the road known, used
and operated and controlled by the said defend-
ant is through the Borough of Eatontown in the
County of Monmouth and State of New Jersey,
and through divers other places in said State.

1Q 3. That on May 11th, 1942, the defendant was
the owner and operator of a certain railroad
train running through the said Borough of Eaton-
town, County of Monmouth and State of New
Jersey at grade.

4. Through the said Borough of Eatontown
aforesaid, the tracks on which the train of the
said defendant was operating are laid at grade
and on a level with the public streets, roads and
highways, and at those certain streets, roads,

20 highways and grade crossings the defendant
maintains signs and a watchman to announce and
warn of the approach of its trains.

5. That on May 11th, 1942, the plaintiff cor-
poration by its agents and/or duly authorized
servants, while driving a truck in a westerly di-
rection on Lewis Street in the said Borough of
Eatontown, approached the tracks on which the
train of the said defendant was running at or
near that grade crossing, at a time when no
warning was given by the defendant of the ap-
proach of a train in either direction, by bell,
whistle, watchman, sign or other means.

6. By reason of the negligence on the part
of the defendant and its agents or servants, in
failing to give any notice or warning of the ap-
proach of a train, the plaintiff proceeded with
its truck to cross the tracks on which the said
defendant was operating its train, and the truck

40 of the said plaintiff was then and there, while



11

Amended Complaint.

on the tracks, on which the said defendant was
operating its train, struck by a passenger train
of the said defendant running in a southerly di-
rection at a great and excessive rate of speed.

7. The negligence of the defendant company

consisted in this : (A) That it failed and neglect-
ed to give warning of the existence of the said
train to cross the highway at that particular time
to persons lawfully upon said highways;

(B) That it failed and neglected to equip the
said crossing with proper warning lights or sig-
nals or other safety devices so as to warn per-
sons using said highway of the existence of on-
coming trains at that time across the said inter-
section ;

(C) That it failed to have a watchman at the
said crossing at the said time and place in ac-
cordance with the law in such case made and pro-
vided ;

(D) That it failed to take safety measures for
the protection of said persons using said high-
way by leaving several of its cars on the spur
immediately adjoining the said right of way
where it crosses the said highway, thereby seri-
ously hindering and otherwise obstructing the
viewpoint of such persons lawfully upon said
highway.

(E) That the said defendant failed to sound
the whistle or bell of the said train for the said
crossing in accordance with the law in such case
made and provided;

(F) That it failed to use reasonable care in
the operation of its said train at the said time and
place;

3|
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Amended Complaint.

(G) That it failed to use reasonable care to
give proper signals and warnings of the move-
ments of its said train.

8. That by reason of the negligence of the
said defendant, plaintiff’s truck was completely
destroyed.

9. The within action is commenced within two
years next after the cause of action accrued.

Wher efo re , the plaintiff, Mente Bros. Inc., de-
mands as damages on this count the sum of
Twenty-Five Hundred Dollars ($2500.00) to-
gether with lawful interest thereon.

Second Count.

Plaintiff, Mente Bros. Inc., repeats and reiter-
ates all of the allegations contained in the First
Count, insofar as they relate to this count, and
further says:

1. That by reason of the said negligence of the
defendants and of said accident and damage to
the truck owned and operated by plaintiff, plain-
tiff lost the use of said truck for a considerable
length of time, and was greatly damaged thereby.

Wher efo re , the plaintiff, Mente Bros., Inc., de-
mands as damages on this count the sum of Five
Thousand Dollars ($5,000.00) together with law-
ful interest thereon and costs of suit.

Third Count.

Plaintiff, Mente Bros. Inc., repeats and reiter-
ates all of the allegations contained in the Sec-
ond Count, insofar as they relate to this count,
and further says:
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Amended Complaint.

L. That by reason of the said accident and

damage to the truck owned and operated by the
plaintiff a considerable quantity of vitrified pipe
was destroyed.

Wherefore, the plaintiff, Mente Bros. Inc., de-
mands as damages on this count the sum of Two
Hundred Fifty Dollars ($250.00) together with
lawful interest thereon.

Fourth Count.

The Plaintiff, Samuel Branham, residing in the
City of Newark, County of Essex and State of
New Jersey, respectfully says that:

1. The plaintiff repeats and reiterates all of
the allegations contained in Paragraphs 1, 2, 3,
and 4 of the First Count and makes the same a
part hereof.

2. That on May 11th, 1942 the plaintiff, Sam-
uel Branham, while riding in a truck owned by
Mente Bros. Inc. and operated by its agent or
duly authorized servant in a westerly direction
on Lewis Street in said Borough of Eatontown,
approached the tracks on which the train of the
said defendant was running at or near the grade
crossing, at a time when no warning was given
by the defendant of the approach of a train in
either direction, by bell, whistle, watchman, sign
or other means.

3. By reason of the negligence on the part of
the defendant and its agents or servants, in fail-
ing to give any notice or warning of the approach
of a train, the truck in which the plaintiff was
riding proceeded across the tracks on which the
said defendant was operating its train, and the
truck in which the said plaintiff was riding was

20
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Amended Complaint.

then and there, while on the tracks on which the
said defendant was operating its train, was
struck by a passenger train of the said defend-
ant running in a southerly direction at a great
and excessive rate of speed, and the plaintiff was
struck, thrown out of the truck and severely in-
jured.

4. The plaintiff repeats and reiterates all of
the allegations contained in Paragraph 7 of the
First Count and makes the same a part hereof.

5. As a result of the negligence on the part
of the defendant said plaintiff was severely in-
jured, cut, bruised and contused in and about the
head, face, eyes, neck, body and limbs, all of the
foregoing injuries being permanent in their na-
ture and he was otherwise internally and per-
manently injured and further has undergone
great pain and suffering, mental anguish, torture
and his nervous system has been and will be
greatly impaired; further he was compelled to
be hospitalized for several weeks and thereafter
for a further period of several weeks was com-
pelled to remain at home as a result of the in-
juries sustained by him; he has been unable to
attend his usual occupation and has been de-
prived of the means of earning a livelihood, which
he otherwise would have been able to earn, and
further he has been compelled to expend large
sums of money for doctors, hospital, X-rays,
medicines and otherwise in endeavoring to cure
and relieve himself from his pain and suffering
as aforesaid, and he has otherwise been dam-
aged.

Wher efo re , the plaintiff, Samuel Branham, de-
mands damages against the defendant on this
count in the sum of Ten Thousand Dollars
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Amended Complaint.

($10,000.00) besides costs and disbursements of
suit.
Fifth Count.

The plaintiff, Robert Stickel, residing in the
City of Newark, County of Essex and State of
New Jersey, respectfully says that:

1. The plaintiff repeats and reiterates all of
the allegations contained in Paragraphs 1, 2, 3,
and 4 of the First Count and makes the same a
part hereof.

2. That on May 11th, 1942, the plaintiff while
driving a truck owned by Mente Bros. Inc. in a
westerly direction on Lewis Street in said Bor-
ough of Eatontown, approached the tracks on
which the train of the said defendant was run-
ning at or near the grade crossing, at a time
when no warning was given by the defendant of
the approach of a train in either direction, by
bell, whistle, watchman, sign or other means.

3. By reason of the negligence on the part
of the defendant and its agents or servants, in
failing to give any notice or warning of the ap-
proach of a train, the plaintiff proceeded with
the truck to cross the tracks on which the said
defendant was operating its train, and the truck
which the plaintiff was then and there driving,
while on the tracks on which the said defendant
was operating its train, struck by a passenger
train of the said defendant running in a southerly
direction at a great and excessive rate of speed,
and the plaintiff was struck and severely in-
jured.

4. The plaintiff repeats and reiterates all of
the allegations contained in paragraph 7 of the
First Count and makes the same a part hereof.

20
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Answer.

5. The plaintiff repeats and reiterates all of
the allegations contained in Paragraph 5 of the
Fourth Count and makes the same a part hereof.

Wherefore, the plaintiff, Robert Stickel, de-
mands damages against the defendant on this
count in the sum of Five Thousand Dollars
($5,000.00) besides costs and disbursements of
suit.

Wherefore, the plaintiffs, Mente Bros. Inc.,
Samuel Branham and Robert Stickel, demands
damages against the defendant on either or all
of the counts in the sum of Twenty-Five Thou-
sand Dollars ($25,000.00) besides costs and dis-
bursements of suit.

Harold W. Bor den,
Attorney for Plaintiffs.

Answer.
Filed March 2, 1943.

Shelton Pitney and Walter P. Gardner, Trus-
tees of the property of The Central Railroad
Company of New Jersey, having their principal
office for the transaction of business in the City
of Jersey City, County of Hudson and State of
New Jersey answering the complaint of the
plaintiffs, say that:

1. They deny each and every allegation con-
tained in the First, Second, Third and Fourth
Count of the Complaint.

AS a Separate Defense to all counts, the de-
fendants allege that the accident mentioned in
the complaint was caused by the contributory
negligence of the plaintiffs, thereby barring a
recovery in this action.
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Reply.

AS a Second Separat ¢ Defense 10O all counts,
the defendants allege that the accident mentioned
in the complaint was caused solely by the negli-
gence of the driver of the truck involved in this
accident, thereby barring a recovery to all plain-
tiffs in this action.

William F. Hanlon,
Attorney for Defendants.

Dated: February 26, 1943.

Reply.
Filed March 15, 1943.

Plaintiffs deny each and every allegation con-
tained in the Answer.
Harold W. Borden,
Attorney for Plaintiffs.

Clerk’s Certificate.

10

20

I,  the undersigned, Clerk of the Supreme Court

of the State of New Jersey do certify that the
foregoing is a true transcript of the pleadings
in the above stated cause as the same remain on
file in my office.

In testimony whereof I have set my
hand and the seal of said Court

(Seal) at Trenton, this tenth day of
March a.d. nineteen hundred and
forty-four.

James J. Gavin,

Clerk.

40



10

20

30

40

18

Judgment.
Entered June 27, 1944.
NEW JERSEY SUPREME COURT

Union County

Mente Bros ., Inc., a corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs,
VS.

Shelton Pitney and Walt er P. Gardner, Trus-
tees of the Central Railroad of New Jersey,
Defendants.

This case was tried before Honorable Frank L.
Cleary, Judge of the Circuit Court, to whom it
had been regularly referred, with a jury at the
Union County Circuit Court on June 14, 1944,
June 15, 1944 and June 19, 1944; the Jury ren-
dered a general verdict in favor of the defend-
ants and against all of the plaintiffs, of no cause
of action.

Whereupon it is adjudged that the complaint
of the plaintiffs be dismissed and that the defend-
ants, Shelton Pitney and Walter P. Gardner,
Trustees of the Central Railroad of New Jersey
do recover of the said plaintiffs, Mente Bros.
Inc., a corporation, Samuel Branham and Robert

Stickel their costs which have been
Costs $95.50 taxed at the sum of ninety-five dol-
lars and fifty cents.

Judgment entered and signed June 27, 1944.

Thomas J. Bro gan ,
Chief Justice.



19

Substitution of Attorney.
Filed July 17,1945.

NEW JERSEY COURT OF ERRORS
AND APPEALS

Action at Law.
On Appeal fro m Supreme Court. 10

Mente Bros ., Inc., a corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs-Appellants,
VS.

Shelton Pitney, ef al, Trustees of the Central
Railr oad Company of New Jersey,
Defendants-Appellees.
20

I hereby substitute Stanley W. Greenfield, Esq.,
an attorney for the Plaintiffs-Appellants in the
above matter in my place and stead.

Harold W. Bor den,
Attorney for Plaintiffs-Appellants.
Dated: July 5, 1945.

30

40
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Testimony.
NEW JERSEY SUPREME COURT

Union County Circuit

May Term 1944

Mente Bro s., Inc., a corporation, Samuel Bran-

10 ham, and Robert Stickel,

Plaintiffs,
VS.

Shelton Pitney, ef al, Trustees of the Central

Railroad Company of New Jersey,
Defendants.

Transcript of stenographer’s notes of evidence
in the above entitled cause, taken before Hon.
Frank L. Creary, Circuit Court Judge, and a
Jury, at the Union County Court House in the
City of Elizabeth, N. J., on the fourteenth day
of June, a.d. 1944, at 1:30 p.m.

Appearances :
Harold W. Bor den, Esq .,
Stanley W. Greenfield, Esq., (Present)
Attorneys for the Plaintiffs.
William F. Hanlon, Esq.,
30 DeVoe Tomlinson, Esq ., (Present)
John T. Glennon, Esq., (Present),
Attorneys for the Defendants.

A jury being empanelled and found satisfac-
tory, they were sworn.
Mr. Greenfield: I would like to introduce and

make part of the record an amended complaint
4q in this action: The amendment to this complaint
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Collogv/y.

being an addition of a cause of action asking for
damages on behalf of Mente Bros., Inc., by rea-
son of the loss of the use of their truck, result-
ing from this accident. It is stipulated by Mr.
Tomlinson that his present answer to the original
complaint is to stand in answer to this amended
complaint, just the same as if he had, in fact, filed
a full and complete new answer. May the record
show that. So that this amended complaint will
constitute part of the transcript. Is that satis-
factory, Mr. Tomlinson?
Mr. Tomlinson: Yes.

Mr. Greenfield opens the case for the Plaintiffs.
Mr. Tomlinson opens the case for the Defend-
ants.

Mr. Tomlinson: I think before alluding to the
map before the jury, you should find out what the
scale is, so that they will have some idea.

Mr. Greenfield: It shows on the map.

Mr. Tomlinson: No. I think the jury has a
right to know what that map purports to repre-
sent, before you examine on it.

Mr. Greenfield: The only thing is this, if your
Honor please, we dont have much time left, and
I would like to get on with this witness. I have
no objection to admitting in the record that that
map has a scale of one inch to thirty feet, as Mr.
Dodd testified.

Mr. Tomlinson: If your Honor please, this
witness, or this person to whom counsel refers as
a witness, is a plaintiff in this case, and he has a
most distinct interest, and I don’t think we should
be curtailed in any way by the fact that for his
personal reasons he desires to get away this after-
noon. [ certainly don’t expect to be curtailed in
my cross-examination, and I don’t think that the

10

20

30

40



10

20

30

40

22

George S. Dodd—Direct.

trial itself should be curtailed because of some
personal desire on his part. And I think that the
jury that Mr. Dodd should have a right to ex-
plain this map before the jury refers to it, be-
cause, obviously, they may not know what it
means.

The Court: All right with me. It is entirely
up to you men. If you want to use it, put Mr.
Dodd on and prove it. If not, go on.

GEORGE S. DODD, a witness produced on be-
half of the Plaintiffs, being duly sworn according
to law, on his oath, saith:

Direct-examination by Mr. Greenfield:

Q. Mr. Dodd, you have in your hand a map that
you prepared, showing the scene of an accident
at the crossing of Lewis Street by the railroad
tracks of the Central Railroad in the Borough
of—
Mr. Tomlinson: That does not purport
to show the scene of any accident. It shows
the .crossing.

Q. All right. It shows the crossing and the
surrounding environment, shall we say, the sta-
tion, whistle board, and the physical location of
tracks, where the tracks of the Central Railroad
cross Lewis Street, in the Borough or Township
of Eatontown, New Jersey? A. Yes, sir.

Q. Will you exhibit the map, please, and tell
the jury the scale of the map, if you will, please?
What is the scale of that map, Mr. Dodd? A. One
inch equals thirty feet.

Q. And when was that map made, Mr. Dodd?
A. February 14th, 1944.

Q. Now, this is north, indicating the northern-
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most end of this map, and this is Tinton Falls
Road, is that correct, sir? A. Yes, sir.

Q. And the track runs roughly in what direc-
tion? A. North and south.

Q. And towards the southern end of the map
is the station, is that correct, that is Eatontown

station? A. Yes, sir. . 10

Q. A short ways from Eatontown station would
he the location of Lewis Street, running, that is
northwest and southeast, is that correct? A. Yes.

Q.  There is a whistleboard indicated by a “ W ,”
here, not far from the Tinton Falls Road bridge?
A, Yes.

Q. And then there are two tracks here, on the
westerly side “main track,” and on the easterly
side “passing track”? A. That is right.

Q.  And then over here to the northeast, or run-
ning northeast, and merging into the passing sid-
ing, is a delivery track, correct? A. Yes, sir.

Q. And then I guess roughly parallel with the
delivery track here there is a roadway, correct?
A. Yes, sir.

Q. And over on the west side of all of the
tracks there is an area marked “wooded area”
and “U. S. Government”? A. Yes, sir.

Q. That “U. S. Government” is supposed to

represent Fort Woods, or Camp Woods? A. I' 30

don’t know exactly what it represents. The Gov-
ernment is in there.

Q. And you say that one inch is thirty feet?
A. Yes, sir.

Mr. Greenfield: Thank you, sir. That is
all.

You may cross-examine.

Mr. Tomlinson: I just want to ask one
or two questions, and I will reserve cross-
examination of him until later.

20
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George S. Dodd—Cross.
Mr. Greenfield: Of course.
Cross-examination by Mr. Tomlinson:

Q. Mr. Dodd, this is the station here, isn’t it,
that is south of the crossing? A. Yes, sir.

Q. And on the east side of the passing siding,
is that right? A.. Yes, sir.

Q. Then the crossing itself is north of the sta-
tion? A. Yes, sir.

Q. How far is the middle of that crossing from
the nearest point of the station? A. It is approxi-
mately forty feet from the center of the crossing
to this corner of the platform.

Q. To the nearest projection, is that right? A.
Yes, sir.

Q. What is the distance from the whistleboard
up here to the crossing? A. 1,196 feet.

Q. Now, that stretch of railroad is known as
what? A. That is the Southern Division, Central
Railroad Company of New Jersey. Southern
sub-division, Central Railroad Company of New
Jersey.

Q. Is that single or double track? A. It is a
single track railroad.

Q. What is the passing siding, what is the
function of that? A. The passing siding is used
in conjunction with single track railroads, to per-
mit trains that are running in the opposite direc-
tion to pass one another.

Q. In other words, for example, if an express
was coming along the main track, and the train
was going south, and a train was coming north,
you would put the north bound train over on
the siding? A. The passing siding, and the other
train would go by.

Q. Or a freight train? A. Yes, sir.

Mr. Tomlinson: That is all.
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George S. Dodd—Redirect.
Robert A. Stichle—Direct.

Redirect-examination by Mr. Greenfield:

Q. You don’t know if all of the physical con-
ditions on the day of this accident are shown on
that map, do you? A. I believe they are all there.
Everything that I could find is there.

Mr. Tomlinson: Does counsel offer the
map? Does he now question the map?

Mr. Greenfield: All right. Yes, go ahead,
offer it. I offer it in evidence.

(Map entered in evidence and marked
Exhibit P-1.)

ROBERT A. STICKLE, one of the Plaintiffs,
being duly sworn according to law, on his oath,
saith:

Direct-examination by Mr. Greenfield:

Q. How old are you, Mr. Stickle? A. Fifty-
three years old.

Q. Where do you live? A. 54 Lenox Street,
Newark.

Q. With whom? A. With my wife.

Q. On May 11th, 1942, by whom were you em-
ployed? A. Mente Bros.

Q. In what capacity? A. Truck driver.

Q. Are you employed by them at the present
time? A. No.

Q. By whom are you employed at the present
time? A. Kuehne Chemical Company of Eliza-
beth.

Q. Were you driving the truck of Mente Bros,
that was involved in the accident here? A. I was.

Q. Will you tell us, please, prior to the accident,
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if you worked in and about Eatontown and this
railroad station? A. Yes. For about a week.

Q. About a week. And just where were you
working? Will you take this pointer, please, and
show the jury? Do you understand the map? A.
Here is the delivery track. There were several
cars on this delivery track. We had—

Q. What kind of cars? A. Freight cars.

Q. Yes. A. There was one car ahead of the
car we were working on. We were working on
the second car from Lewis Street.

Q. What were you doing on that car? A. We
were unloading sewer pipe, and delivering it to
Camp Woods. That night we were finishing up,
about twenty after six. And as [ said, there
was—

Q. Where did you take that sewer pipe after
you got your truck loaded? A. To Camp Woods.

Q. And when you got your truck loaded at the
delivery track, will you show the jury please, what
course you followed to get to Camp Woods? A.
We came out of the freight yard this way, and
across Lewis Street, and out to the camp that way
(indicating).

Q. Now, prior to the happening of this accident,
and just before you pulled away from the freight
car at the delivery track, in what direction was
your truck facing? A. It was facing south.

Q. Towards the station? A. Towards the sta-

tion, yes.
Mr. Tomlinson: Dont lead, Mr. Green-
field.
Mr. Greenfield: I just wanted to make it
clear.

Q. Had you made the same trip, before the hap-
pening of this accident? A. Yes.
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Q. How many times? A. Oh, average three
times a day for the week that I worked there.

Q. Three times a day? A. Yes.

Q. Now, when yon left the delivery track this
last time was there anything on your truck? A.
Yes. It was part of a load of sewer pipe, and
some wood.

Q. Just how did you drive away from the
freight car on the delivery track to get to Lewis
Street, when this accident happened? A. Well,
the freight cars were here, and 1 drove along
parallel with the freight cars, about thirty feet
from Lewis Street, in about the center of the road,
in the freight yard there was a hole. I couldn’
swing out and get to the—

Q. Dont tell us what you couldnt do. What
did you do? A. So that I went straight out and
crossed the tracks on an angle. I couldn’ cross
the tracks straight, due to the fact that I couldn
get around to straighten out.” I had to come paral-
lel with the cars, and cross on an angle, so that
when I made the crossing the front of the truck
was on the left-hand side of Lewis Street.

Q. Well, what side of Lewis Street were you on
at the time this accident happened? A. I was on
the left side of Lewis Street.

Q. Now, about how far from Lewis Street was
the front of the first freight car? A. Oh, about
thirty, thirty-five feet.

Q. And about how far was the door to the sec-
ond freight car, the one that you were working on,
from Lewis Street? A. About seventy-five feet.

Q. Now, as you went to cross the tracks, did you
make any observation? A. Why, yes. As I made
this turn I looked in both directions, but I didn’t
see anything coming.

Q. Did you hear anything? A. No.
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Q. Now, then, what did you do! A. Why, I
continued across the tracks over, oh, possibly four
or five miles an hour, I continued to go across the
tracks, hut just as I got to this track my helper

Q. Which track! A. This last track.

Q. Main track! A. The main track.

10 Q. Yes. A. Just as I got to the main track my
helper called me, he said, “For God’s sake Bob,
stop, stop.”” And I looked to see why, or what he
wanted, and as I did I saw the locomotive through
the cab window on his side.

Q. Well, what did you do then! A. Well, then
I stepped down on the gas as hard as I could,
to get across as far as I could before I was getting
hit, because I knew that I couldnt get back, nor
I couldn get far enough to avoid it altogether.

, Q. Well, when you made your observation and
you looked to the right and the left, prior to cross-
ing Lewis Street, Imw far north could you see
from where you were when you made the obser-
vation! A. That is this way (indicating)!

Q. North, towards Red Bank! A. About fifty
feet.

Q. Now, why, if you can tell us, couldn’t you
see more than fifty feet!

Mr. Tomlinson: I object to that. [ ob-
30 ject to the form of the question, if your
Honor please.

The Court: He would have to tell what
the circumstances were there. The jury
will draw the conclusion.

Mr. Greenfield: All right.

Q. What were the conditions at the crossing at

the time that you made your observation! A.
Well, there was a freight car about thirty feet

40 from the corner, and as I came around the corner,
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I was at such an angle that I couldnt see more
than fifty feet to the right, towards north.

Q. When you once get on the track, what were
you doing? A. Well, when I crossed the track
here, there is a ditch on this side of the track,
made of—

Q. You are indicating now the south side of
the— A. No. I am indicating the west side of
Lewis Street, and the south side of the track—
Lewis Street, and the west side of the tracks.

Q. All right. A. And right here, caused by the
embankment of the road and the embankment of
the railroad, there is a ditch; I call it a ditch; I
don’t know what the proper name is. And I had
gone so far to cross the track that I had to watch
that ditch, or see to make sure that I don’t go off
the road and down into it. So, therefore, when I
was crossing the tracks I was watching that side
through the cab window; in fact, I had my head
out the cab window watching it.

Q. What direction were you looking? A. I was
looking down.

Q. Right or left? A. Left-.

Q. You had made that same crossing many
times before? A. Yes.

Q. Just prior to attempting that crossing was
there a watchman, or any signal at the crossing
itself? A. No.

Q. Had you ever seen a watchman or a flagman,
or any signal given at the approach of a train at
that crossing at any prior time? A. Oh, yes.

Q. When was that? A. Well, every time the
train went through, when I was loading the truck,
the train went through, there was a watchman or
flagman to flag the crossing.

Q. Did that watchman or flagman use any kind

10
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of signal? A. Well, he used a long pole or stick 40



10

qq

40 .

30

Robert A. Stickle—Direct.

with a round sign that said “ Stop” on to it. He
used to hold that out in the center of the road.

Q. Can you tell us in the week, or the time that
you spent down there at that location, how many
times you saw a watchman at that crossing! A.
No, I can’t tell exactly. Possibly twice.

Q. Did you ever at any time see a train make
that crossing, without a watchman there! A. No,
I didn't.

Q. Are there any gates protecting that cross-
ing! A. No.

Q. Is there a mechanical bell, or other warning
device at that crossing! A. None, no.

Q. Now, I want to call your attention to the
markings on this sign, there is a mark here on the
west side of the main track marked “ X sign,” and
there is—just a little bit to the north of that there
is another marking marked “sign.” Did you at
any time during your stay down there in Eaton-
town see either of those signs there! A. I saw
the signs there. [ saw the sign there, but you
couldn’t read it.

Q. You saw what sign, but you couldn’t read it!
A. There was a sign right about in here (indicat-
ing).
Q. The place that is marked “sign”! A. Yes.

Q. And you couldn’t read that, but there was a
sign there! A. There was a sign there; yes sir.

Q. I point out to you a marking on this map
“flagman’s sign,” and I ask you whether or not
you saw a sign there! A. No, there was no sign
there.

Q. Now, will you tell us, if you can, why you
couldn’t read the sign on the west side of that
main track! A. Because it was so weather-beaten
you couldn’t distinguish the reading on it.

Q. Now, how far was the train from you when
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yon first saw it, and before it actually came in con-
tact with the truck, if you can tell us? A. Well, I
cant tell you that, but it looked mighty close. It
looked to be on top of me. I wouldn’t want to
say how far it was in feet, because I have no idea.

Q. Well, where did the train hit your truck? A.
It hit the truck just back of the cab, just back of
the driver’s cab. In fact, one part of the locomo-
tive, the rod, or something from the locomotive,
went through the back part of the cab.

Q. And approximately how far from the cross-
ing at Lewis Street there did the train go, before
it came to a stop, after hitting the truck? A.
About two hundred feet.

Q. And what was the condition of the truck at
that time? A. Well, it was absolutely demolished.

Q. Where was it? A. It was hanging on the
front of the locomotive.

Q. The truck itself? A. Yes.

Q. Were you hurt? A. Yes.

Q. You were driving? A. Yes.

Q. Mr. Branham, Sam here, was he hurt? A.
He was hurt. He was taken to the hospital.

Q. Where was Mr. Branham sitting in the
truck? A. He was sitting alongside of me.

Q. On your right or left? A. On my right. I
sat on the left side, and he was sitting on mv
right. *

Q. Now, will you indicate on this map here, as
nearly as you can, approximately where the train
was, the front of the train was, when it came to
a stop? A. The front of the train? Why, it was,
I think somewhere about here (indicating).

Q. You are pointing to a mark on this map
marked “number 505,” is that right? A. I don?
know what that mark is for. But I would say
about that place.
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Q. Was there anything done to the cargo of the
track! A. Well, it was completely smashed.

Q. And where was it! A. It was strewn all
along the tracks, from Lewis Street to where the
train stopped.

Q. About how wide, in your opmlon is Lewis

10 Street at the railroad crossing! A. Right at the
crossing it is about twenty-five feet.

Q. Does it get wider or narrower as you go
north! A. As you go north it narrows down to,
oh, I would say about eighteen feet.

Q. And what happened immediately after the
accident! Were you able to get out of the truck!
A. T got out of the truck, we both got out of the
truck; my helper got out of the truck and sat on
the bank alongside of the tracks.

Q. What bank! A. There was an embankment
alongside of the tracks.

Q. Will you indicate on the map, please, just
where! A. Well, the bank from the tracks was
right up this way somehow. It was really part of
this wooded area. It come down.

Q. It was on the west side of the main track!
A. That is right.

q. AHright. A. And I got out and I saw my
helper was hurt, and he was bleeding, and I spoke
on to somebody and asked them if they could get an

ambulance for him and send him to a hospital.

Q. What happened to you! A. Well, then I got
the engineer’s name, and the conductor s name
and number, and the number of the locomotive.
Then I telephoned to Mr. Mente later.

Q. Were you hurt! A. Yes, [ was hurt.

Q. Just where were you hurt! A. Well, mv
left ankle was hurt and my right leg, well, just
above the knee, or right at the knee, up above the

40 hip, and around from the lower part of my back.
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Q. Anywheres else! A. Right around here (in-
dicating), and down to the knee.

Q. Was there anywheres else that you were
hurt! A. No. That was it.

Q. Did your injuries require medical attention,
Mr. Stickle! A. Yes.

Q. Did you receive medical attention! A. Yes.

Q. From whom did you receive that medical at-
tention! A. Doctor Emblau, in Union.

Q. How many times did you see him! A. Once.

Q. Were you able to come to work the next day!
A. No, I didn’t go to work the next day.

Q. When did you go back to work! A. I went
to work the following Monday.

Q. Well, how many days were you unable to
work! A. Five days. Five working days.

Q. Five working days! A. Yes.

Q. What was your salary! A. It was six dol-
lars a day.

Q. Did you receive any money as a result of
compensation, or otherwise! A. No.

Q. What did your medical expenses amount to !
A. Why, I don’t know, to tell you the truth. I
didn’t see any bill or anything from the doctor.

Q. Is the doctor available to come to Court here
now! A. No, he is not. He is in the Navy.

Adjourned until tomorrow, Thursday,
June 15th, 1944, at 9:30 a.m.
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Collogwf.

NEW JERSEY SUPREME COURT
Union County Circuit

May Term 1944.

Mente Bros ., Inc., a corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs,

VS.

Shelton Pitney, et al, Trustees of the Central
Railr oad Company of New Jersey,
Defendants.

Transcript of stenographer’s notes of evidence
in the above entitled cause, taken before Hon.
Prank L. Cleary, Circuit Court Judge, and a
Jury, at the Union County Court House in the
City of Elizabeth, N. J., on the fifteenth day of
June, a.d. 1944, at 9:30 a.m.

Appearances :
Harold W. Bor den, Esq .,
Stanley W. Greenfield, Esq ., (Present)
Attorneys for the Plaintiffs.
William F. Hanlon; Esq.,
DeVoe Tomlinson, Esq., (Present),
Jonn T. Glennon, Esq., (Present),
Attorneys for the Defendants.

Mr. Tomlinson: May [ say to your
Honor that this morning Mr. Glennon was
called to Trenton. Rather than ask for a
postponement, pending his return, we will
go on without him. I want the jury to know
why he is not here, and your Honor to
know why he is not here.
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ROBERT A. STICKLE, resumed:
Direct-examination {continued) by Mr. Greenfield

Q. Mr. Stickle, if I remember correctly, yester-
day you testified that you made an observation as
you were about to go across the track, and that
you could see only so far, is that correct, sir? A.
That is right.

Q. About how far could you see, when you made
your first observation? A. Looking north?

Q- Yes, looking north? A. Well about fifty feet,
looking north.

Q. Why was that? A. Well, due to the angle
at which I crossed the tracks, and the first freight
car, I couldn’t see any further up the track.

Q. The first freight car standing on the delivery
track? A. Yes, sir.

Q. Well, if you were on the track itself, and
your view was not obstructed by the cab of your
truck, or a freight car, approximately how far
could you see?

Mr. Tomlinson: I object to that as call-
ing for speculation and surmise, if your
Honor please. There is nothing to show
that he knows. He says that his view was
obstructed for two reasons: First, at the
angle at which he was crossing the track;
that was of his own volition. Secondly, by
box cars that were on the side track. Now,
he has not eliminated all those factors
which he says were present. How far could
he have seen, I submit that is pure specu-
lation.

Mr. Greenfield: This man has also testi-
fied that he had crossed those tracks on a
number of other occasions, and I am now
asking him, if his view were not obliterated,
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Robert A. Stickle—Direct.

or obstructed, bow far could he see. If he
does not know, he will say so. But, cer-
tainly the fact that he is familiar with the
scene, and that he made crossings at other
times, puts him in a position to say whether
or not he knows, and if sq, he can answer
the question.

The Court: I think probably that is so.
I don’t see what materiality that has, as
long as it is a fact in this case that this
was the condition on that day.

Mr. Greenfield: All right, sir. 1 will
withdraw the question, if there is objection.

Q. You testified that you were hurt? A. Yes.

Q. Have any of your injuries healed at the
present time? A. My injuries have healed, yes.

Q. What injuries have healed? A. Well, all my
injuries have healed. 1 still have trouble with my
back and the upper part of my leg, toward my
hip.

lb. You still have trouble there? A. Yes;

Q. And in what way? A. Well, when I sit any
length of time, when I am driving on a long trip,
and I go to get out of the cab, why, I have trouble
getting out. And also in bad weather, stormy, wet
weather, cold weather, especially. And when I do
any heavy lifting I have trouble with it.

Q. Just where do you have trouble? A. The
upper part of my hip; right through here (indi-
cating) ; and around the lower part of my back.

Q. How frequently do you have any trouble
with your hip and your back? A. Well, as I say,
it depends a lot on the weather. In dry weather
I don’t have so much trouble, unless I am on long
trips. If I take a truck, say if I drive from here
like to Philadelphia, why then I have to stop pos-
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sibly half way there and get ont of the cab and
walk around, and sort of get my leg limbered up.

Q. Does your work at the present time involve
any long trips? A. Well, the longest trips I make
now is either in New York and Brooklyn.

Q. Are you troubled in any way on any of those
trips? A. Well, when I get over to Brooklyn, if
I haven’t stopped in the meantime, why, then I
have trouble for a few seconds after I get out of
the cab, I have trouble getting straightened out,
as it were.

Q. Now, what was the condition of the weather
on the day of the happening of this accident, par-
ticularly about six o’clock, or just prior to the
happening of this accident? A. It was clear.

Q. Was it light or dark? A. It was light. Day-
light.

Q. Was there any other traffic, any pleasure
vehicles or other traffic, in this area marked
“roadway,” and parallel with the delivery track,
other than people that had business with these
freight cars at the delivery track? A. No.

Q. Had there been in any of the time that you
were down at Eatontown at that place? A. No,
there hadn't.

Mr. Tomlinson: I object to that, and
move to strike out the answer, as purely ir-
relevant as to whether there had been other
traffic at other times.

The Court: Objection sustained.

Q. Now, do you recall whether or not, prior to
this accident, you had had any conversations with
the station agent, or Mr. Ousterman, | believe his
name is, or with his helper, Mr. Whitfield? A. No,
I don’t remember having any.

Q. Do you remember if you had any conversa-
tions with either Mr. Ousterman or Mr. Whitfield,
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after the accident, and that same evening? A.
Yes, I did.

Q. Now, with whom did yon have the conver-
sations? A. Mr. Onsterman.

Q. Did yon also talk to Mr. Whitfield, his
helper? A. No. I don’t remember talking to him.

Q. What was the substance of yonr conversa-
tion with Mr. Onsterman? What did yon say to
him, and what did he say to yon?

Mr. Tomlinson: I object to that upon the
ground it has not been shown that Mr.
Onsterman had any authority to bind the
Trustees of the Central Railroad Company
by any statement he may have made. It
may be, if I put Mr. Onsterman on the
stand, as I intend to do, to testify to cer-
tain conversations, that this question will
then be relevant. But at the present time
it is not relevant, I submit, because Ouster-
man has not been shown to have any au-
thority to bind the Central Railroad Com-
pany.

The Court: That is right.

Mr. Greenfield: I will wait for Mr. Ous-
terman.

The Court: I suppose the question was
only predicated upon counsel’s opening
that he was going to show some conversa-
tion. But it is not relevant as yet.

Mr. Greenfield: I want to bring every-
thing out in my case that I possibly can.

Mr. Tomlinson: If counsel proposes, sir,
to bring out the details of the conversation
that I referred to in my opening, I have no
objection. But, if it is designed to bring
out any alleged admissions, prejudicial to
the railroad company, or the Trustees, of
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course, I do object. I didnt know what
counsel had in his mind.

The Court: I just assumed it was predi-
cated upon your opening, that this man, as
I recall the opening, there was something
said about what he said to Mr. Ousterman,
and what Mr. Ousterman said to him. I
may have the name wrong, as to why the
train—

Mr. Tomlinson: The train being due, and
so forth. If that is all counsel wants to
elicit by this line of questioning, of course,
I have no objection. But I didn’t know
just what counsel’s purpose was.

Mr. Greenfield: Quite frankly, I dont
recall the exact limitation of Mr. Tomlin-
son’s opening, and I wouldn’t want to get
into something with this witness and then
have him come in and say, Mr. Greenfield
is going beyond the limitation. I am trying
to bring out whatever I possibly can, and
all of the facts that I have. If Mr. Tom-
linson is going to object, then I will quit
and wait for Mr. Ousterman.

Mr. Tomlinson: I object, unless counsel
makes an offer at side bar. If he wants to
make an offer at side bar, then I will know
what he offers to prove.

Mr. Greenfield: Then I will ask the ques-
tion.

Mr. Tomlinson: I object: If you want
to ask it again, go ahead. I want to find
out what you have in your mind. If you
don’t care to enlighten me, I will have to
object.

Mr. Greenfield: All I want him to tell is
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Mr. Tomlinson: I don’t know what the
alleged conversation was at all.

Mr. Greenfield: I don’t know what it is
either. He is going to testify, not L.

Mr. Tomlinson: You know what you are

10 trying to bring out. I don’t want to be too
technical, but counsel gives me no alterna-
tive, and I will have to object on the
grounds I have already advanced.

The Court: Objection sustained, as yet.
It might conceivably lead into a field that
would be highly objectionable, as yet.

Mr. Greenfield: Rather than cause any
disturbance, I will withdraw the question.

Q. Is your salary greater or less today than it
20 was at the time of this accident? A. It is greater
today.
Q. What was the cost of the medical treatment
rendered by Doctor Emblau? A. I don’t know.

Mr. Tomlinson: That question was asked
yesterday and this man said he never got
a bill and he didn’t know what it was.
Mr. Greenfield: If that is so, I will with-
draw the question. I dont recall that.
U That is all. You may cross-examine, sir.

Cross-examination by Mr. Tomlinson:

Q. Do you deny, Mr. Stickle, that you went in
the station before this accident? A. Do I deny
it?

Q. Yes. A. No, sir; I don’t deny it. I don't
recall going in before the accident.

Q. Didn’t you go into the station about six
o’clock, and speak to the agent, either Mr. Ous-

4U terman, or his, assistant? A. I don’t remember.
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Q. Just a minute and let me finish the question,
please. And say you wanted to make a report on
some damaged pipe that you were unloading out
of these cars! A. I dont remember having done
S0; no, Sir.

Q. You won't say that you didn’t, will you? A.
No, I won’t say that I didn’t.

Q. Now, you say that your back bothers you
now? A. Yes, sir.

Q. Has it bothered you ever since the accident ?
A. Yes, sir. Off and on. That is, at the times I
told you about.

Q. How many times did you go to a doctor?
A. T went to a doctor once on that account.

Q. And when was that? How soon after the ac-
cident? A. That was the next day.

Q. And you have never been to a doctor since
that time? A. Not for that injury; no, sir.

Q. That was in May, 1942, wasn’t it? A. That
is right.

Q. Now, you are sure that your back still
bothers you A. Absolutely; yes, sir.

Q. Do you remember testifying in this Court on
March 13th, 1944? A. Yes.

Q. And do you remember your counsel, your
own counsel, Mr. Greenfield, asking you this ques-
tion: “Have your injuries healed, Mr. Stickle,”
and you make this answer: “ Well, all except that
my leg bothers me once in a while up near the
hip”? A. I don't recall just what my answer was
at that time, but that is what I said now, that my
leg bothers me up at the hip, and around the low-
er part of my back.

Q. Now, Mr. Stickle, if you will just be good
enough to listen to my question: You have told
this Court and jury, and repeated it several times,
that not only your leg bothers you now, but your
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back bothers you, and I ask you whether you
didn’t make this response to this question that
was put to you by Mr. Greenfield last March, in
this very court room: “Have your injuries
healed, Mr. Stickle? A. Well, all except that my
leg bothers me once in a while up near the hip” ?

10 A. I don’t remember just what I answered before;
no, Sir.

Q. Do you deny that you made that answer? A.
No, I don'.

Q. You were out of work five days, weren’t
you? A. Yes, sir.

Q. And after the expiration of those five days
you went back to work, and you have been work-
ing there for Mr. Mente, or for some other con-
cern, ever since? A. That is right.

Q. In what capacity? A. Driving a truck.

Q. Truck driver? A. That is right.

Q. Now, you had been working down around
this locality, unloading these cars, for almost a
week before the accident, hadn’t you? A. For
about a week; yes, sir.

Q. And when you unloaded the cars wasn’t it
customary for you to back your truck up to the
cars? A. Yes, sir.

Q. So that your truck was sticking out like that,

30 in other words, the front would come out from the
car, and the back of your truck would be right up
against the side of the car? A. Ordinarily, yes.

Q. Isn’t that what you were doing on this after-
noon? A. We had already unloaded the car, and
we had all the pipe out of the car, and as we un-
loaded the car we throw the wood that they used
for keeping the pipe in place, out on the ground.

Q. You call that cantling? A. I don’t know
whether you call it cantling. I call it wood. So

40 we had all the pipe out of the car, and the wood
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was on the ground, and I pulled the truck around
and placed it parallel with—or pretty near par-
allel with the cars, in order to get the wood that
was laying on the ground. That is why the truck
was parallel with the cars when I started out.

Q. My question is, while you were actually un-
loading that car, you had backed up to the car,
hadn’t you? A. Yes.

Q. Now, you say that after you finished back-
ing you pulled your truck around parallel with the
truck, is that right? A. After we finished unload-
ing the car; yes, sir.

Q. During that day, and during the week that
you had been working there, you had gone over
that crossing at least six times a day, hadn’t you?
A. Well, about six, five, six, three, sometimes, that
gvay; y°u can’t set any set number of times per

ay.

Q. Hadn’t you gone over it at least six times a
day there? A. Well, sometimes you go over more
than others. I wouldn’t say for sure.

Q. Well, you were thoroughly familiar with the
crossing? A. Yes, sir; I was familiar with the
crossing.

Q. Perfectly familiar with the locality here? A.
Yes, sir.

Q. And you had gone back and forth, you would
load up your truck, go over the crossing, unload
the pipe somewhere down here, and then come
back for more? A. That is right.

Q, Now, on this night you were working later
than usual, weren’t you? A. Yes, we were work-
ing later than usual.

Q. You usually quit work around five o ’clock,
didn’t you? A. Yes, in the neighborhood of five
o clock.

Q. And this accident happened around seven-
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teen minutes after six, didn’t it? A. Well, in the
neighborhood of twenty after six; yes, sir.

Q. Over an hour later than yon usually worked?
A. That is right.

Q. But it was still daylight? A. Yes, sir.

Q. And clear? A. Yes.

10 Q. Nice weather? A. Yes.

Q. Now, as I understand your statement, you
say that you started to pull out, and there was a
hole around here somewhere, and you had to go
to the right of it? A. I had to keep between the
hole and the freight car; yes, sir.

Q. You had to keep to your right of the hole,
is that right? A. Yes, sir.

Q. And that made you cross the crossing at an
angle? A. That is right. '#

on Q. Rather than straight? A. That is right.

Q. And because you were crossing at an angle
you didnt have as good a view up the track as
you would have had if you had gone straight
over? A. That is true.

Q. And also because you were crossing at an
angle as you were going over here, over this cross-
ing, you had your head down, out of the left side

window? A. That is right. A
Q. Away from the train, on the side aivay from
in the train? A. Yes, sir. A

Q. So that you were watching on your leit-hand
side of the truck, whereas the train was coming
from your right side, that is true, isn’t it? A. Yes,

11K
SlrQ. Now, how close to the delivery track here
was that hole that you speak of? A. Well, it was
approximately in the center between the track and
the edge of the road, or the edge of the yard there.

Q. How big a hole was it? A. Well, it was a

40 good sized hole. I don’t know exact. I couldn’t
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tell by measurement just what size it was. It was
a good sized hole.

Q. About how big? A. T don’t know. I wouldnt
want to say, because I don’t—

Q. Well, now, if you had backed your truck up
back, you could have come around the hole on the
left-hand side, couldn’t you? A. If [—

Q. You could have backed your truck up so as
to come over to Louis Street, and entirely escape
that hole, isn’t that right? Here is Louis Street
here, around like that? (Indicating.) You didn
have to go to the right of that hole, did you? A.
Well, I suppose I could have backed some. It
didn’t even occur to me to do so.

Q. You could have done it, couldn’t you? A. I
could have done it, yes.

Q. If you had backed up you could have gone
around the hole, and then you could have gone
over that crossing straight, couldnt you? A. I
don’t know whether I could have backed up far
enough to go—to let me go around the hole, or
not. I couldnt tell you that now.

Q. Did you ever try it? A. No, I didn’t. 1
never had to try it before.

Q. You went to the right of the hole because
that was the shortest route over, isn’t that true?
A. 1 went to the right of the hole because of the
position that I was in, yes.

Q. Well, isn't it because it was the shortest way
over, that you went to the right of the hole? A.
Well, because I couldn’t go to the left of the hole
from where 1 was.

Q. Why couldnt you? You had all this space,
didn’t you? Look at all this space here (indica-
ting).

Mr. Greenfield: If your Honor please, I
am sorry, I don’t mean to interrupt, but it
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seems to me that this is all argumentative
and immaterial. It is not what he could
have done. It is what he did do. And Mr.
Tomlinson there is assuming a lot of things
that certainly have no foundation either in
law or the facts, as brought out here at this
time. Mr. Tomlinson has not established
the width of that road, or whether there
was sufficient room on the left of that hole,
or how big the hole actually was, or any-
thing like that. He is just assuming a lot
of things, and asking this witness, isn’t
that so. And I think at this time it is en-
tirely improper.

The Court: I think you have a right to
ask him.

Mr. Tomlinson: May I say just one word
in response to this lengthy speech of Mr.
Greenfield’s? His own witness has sworn
already that he could have gone around the
left of that hole.

Mr. Greenfield: He just said he didn’t
know if he could.

Mr. Tomlinson: He did a few minutes
ago. And if there be any doubt about it,
he said, I suppose I could have gone around
the left of the hole.

The Court: I will permit the question.
Of course, it is proper on cross-examina-
tion. A person is not limited to what a
person does. The cross-examination is for
the purpose of showing that he should have
done something else. Whether that is so,
or not, then it becomes argumentative. But
counsel has a right to show—not limit him-
self to what a witness actually says he did.
He has a right to ask, why didnt you do
something else. That is the purpose of it.
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Mr. Tomlinson: He swears he went over
this crossing at an angle, and that that
angle partially obstructed his view. Now,
I submit he could have gone straight over,
and that is the purpose of my questioning.

The Court: I will permit it. You may
go ahead.

Q. You had all this space here between the de-
livery track, this roadway here, and intervening
ground in here (indicating)? Why couldn’t you
have backed your truck up, providing it was
pointing towards the station, backed it up and go
around to the left of that hole? A. You couldn’t
go around the way you just pointed because down
where you pointed there is a deep embankment,
and there wouldnt he room, there wouldn’t be
any place to go to around there.

Q. Well, I show you some pictures and ask you :
How close to the passing track, this track, was
that hole that you speak of? A. The passing
track ?

Q. The passing track, yes? A. 1 don’t know how
close it was to the passing track.

Q. How close was it to the delivery track? A.
Well, it was right, I would say about possibly fif-
teen feet from the track.

Q. And how close to the crossing was it? A.
About thirty feet.

Q. Now, I show you a photograph, which I will
ask to have marked for Identification.

(Photograph marked D-1 for Identifica-
tion.)

Q. Showing you D-1 for Identification, I ask
you if that shows the hole that you speak of? A.
No, I don't see it here.

Q. And how far away from the delivery track
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did you say that hole was! A. I imagine about
fifteen. I didn’t measure, I couldn’t say exactly.

Q. I show you another photograph, which I will
ask to have marked D-2 for Identification.

(Photograph marked D-2 for Identifi-
cation.)

Q. And ask you if that shows the hole! A. No,
I don’t see the hole in that either.

Q. You can’t give us any idea at all of the size
of this hole that you are telling us about! A. No,
I can't.

Q. You can’t say whether it was three feet wide,
or six feet wide, or ten feet wide, or fifteen feet
wide! A. No, sir. Al) I can say is that I know
if you went into the hole with a very heavy load,
why, you would probably break a spring.

Mr. Tomlinson: I move to strike it out
as not responsive.

The Court: It may be stricken. Ask the
question.

(Question repeated by stenographic re-
porter.)

A. No, sir.

Q. Or thirty feet wide! A. No.

Q. Or forty feet wide! A., No.

Q. Or one hundred feet wide! A. No.

Q. And yet you plainly saw that hole! A. Yes,
Sir.

Q. You had seen it all the time you were there!
A. Yes.

Q. And you can’t say whether it was three feet
wide or one hundred feet wide! A. I don’t know
how wide it was.

Q. I say, you can’t tell us whether it was three
feet wide or one hundred feet! A. Well, I know
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it wasn @ one hundred feet wide, but I don’t know
whether it was three feet or two feet.

Q. Now, you say that when you started over
that crossing you made observation, you looked.
In which direction did you look? A. Both direc-
tions.

Q. And in which direction did you look first, to
your right, north along the track, or to your left,
south along the track? A. Well, all I can say is
the natural way to look for a driver to the left
first, and then the right.

Mr. Tomlinson: I move to strike it out,
if your Honor please.

The Court: Try to answer the questions,
and we will save time, Mr. Stickle.

Q. What I am asking you is what you did do,
whether you looked first to the north to your right,
or first to your left, towards the south? If you
can’t remember, say so. A. I looked to the left
first, and then the right, I am sure.

Q. Now, are you saying that because you re-
member that, or because it was your custom to
look in that fashion? A. Well, it is my custom
to look in that fashion, and I am sure that I looked
that way at that time.

Q. And then you had your head, as you have al-
ready said, out of the left, looking down at the
left of your truck? A. That is right.

Q. And the first thing you know was your help-
er saying—what did he say? A. He said, “ My
God, Bob, stop, stop.”

Q. What did you do? A. I looked to see what
he wanted, and as I looked to see what he wanted,
I could see through the cab window, I saw the lo-
comotive was almost on top of me.

Q. You were in second gear, weren’t you? A.
Yes, sir.
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Q. You could have stopped your car just like
that, couldn’t you? A. If I stopped the car then,
why, we wouldnt be here.

Mr. Tomlinson: I move to strike it out,
if Your Honor please.
The Court: Yes. The question is, could
10 you?

Q. Would you mind answering my questions?
My question was, you could have stopped your
car almost instantly, couldn’t you? A. Yes, sir.

Q. And your helper yelled at you, “For God’s
sake stop,” he yelled that at you, didnt he? A.
Yes.

Q. But you didnt stop, did you? A. No, sir.

Q. You looked around? A. Yes, sir.

Q. And then you kept on going? A. Yes, sir.

20 Q, Now, you say that you heard no whistle or
bell from the train? A. No, sir.

Q. You had both windows closed in that truck,
didn’t you? A. No, sir.

Q. Both windows open? A. No, sir.

Q. Which window was open, and which was
closed? A. The right window was closed, and
the left window was open.

Q. The window towards the train was closed?

30 A. That is right.

Q. And you had a truck load of tile pipe? A.
Yes, sir.

Q. And you had some wood on that too, wood-
en framework? A. Yes, sir.

Q. And that truck itself was making consider-
able noise, wasn’t it? A. Oh, yes.

Q. Now, you don't say that this engine did not
ring a bell, do you? A. No, I don’t say that.

Q. It may have rung the bell, the bell may have

40 been ringing, and you not have noticed it? A.
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If the bell was ringing on the engine I didn’t hear
1t.

Q. I say the bell may have been ringing, and
you not have heard it? A. That is right.

Q. And isn’t the same thing true of the whis-
tle? A. Yes, that is true.

Q. Now, Mr. Stickle, you had never been at this
crossing before when the train which hit your
truck came in, had you? A. No, sir.

Q. So that you dont know whether a flagman
went out for that train, or not, do you? A. For
the train that hit us?

Q. Yes. A. There was no flagman went out for
that train; no, sir.

Q. Well, I will reframe my question. You don't
know whether a flagman usually went out for that
train? A. For that train; no, sir; I don™.

Q. And you say that you had noticed, on prior
occasions, a flagman go out for trains that came
over that crossing? A. Yes, sir.

Q. Now, those trains for which you noticed a
flagman go out, were trains that went through
this station without stopping, weren’t they? A.
Yes.

Q. And they were the only trains that you no-
ticed ? A. Well, they were the only trains that I
saw. [ never saw a train stop at the station while
I was working there.

Q. But the trains for which you saw this flag-
man go out, were trains that went through, trains
that didn’t stop at Eatontown station? A. That
is right, sir.

Q. You weren’t able to judge, I suppose, what
the speed of these trains were? A. No, sir.

Mr. Tomlinson: I think that is all.
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Redirect-examination by Mr. Greenfield:

Q. About how fast were you going when you
were crossing the Louis Street crossing? A.
About five miles an hour.

Q. And you told him that when your attention
was called by Branham, he yelled “stop, stop,”
you could have stopped almost instantly? A. I
could have; yes, sir.

Q. Why didn’t you?

Mr. Tomlinson: 1 object.

Q. At that time where was the truck? A. The
front wheels of the truck were between the two
rails of the main track.

Q. The front wheels of the truck were between
the two rails of the main track? A. Yes, sir.
About. As near as I can remember; yes, sir.

Q. Now, do you know, or can you tell us, or I
think you testified that this was an embankment
here? A. There is an embankment there; yes,
Sir.

Q. Can you tell us the distance to the left of
this hole that you talk of, between the hole and
the roadway? Do you understand my question?
A. Between the hole and Lewis Street?

Q. No. Mr. Tomlinson asked you if you could
back up and go to the left of the hole. Now, can
you tell us the distance between the left of the
hole and the — well, say the south side of this
roadway? A. No, I couldn't.

Q. Do you know whether it was enough to per-
mit your truck? A. I am not sure. No.
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Recross-examination by Mr. Tomlinson:

Q. Now, I have a question that I omitted.
Where were you with reference to the passing
track, and the main track, the second track over,
when you made your observation that you say you
made, looking to your right and to your left, or
to your left and to your right? A. I made my ob-
servations before I started to cross the passing
track.

Q. How far before you started over the pass-
ing track? A. Well, a few feet. 1 don’t know
exactly how far.

Q. Well, now, when you got to the passing track
you had a much better view up the main track,
didn’t you? A. I don’t know.

Q. From passing back and forth over that
crossing that day, you knew what obstruction to
your view those cars on this track presented,
didn’t you? A. Yes.

Q. And when you got on the passing track, you
were away from those cars on the delivery track,
weren’t you? A. Yes.

Q. Well, then, why didn’t you stop on the pass-
ing track, to make your observation along the
main track, when, as you say, you knew your ob-
servation was limited because of these cars down
here? In other words, why didn’t you go by those
cars on the delivery track, up to this siding, and
then look to see to your left and to your right
along that main track whether any trains were
coming? A. Well, I didn’t know that was a pass-
ing track. I didn’t know but what that was a
track the trains ran on too, and I wouldn’t stop
in the middle of the track there to see if anything
was coming.

Q. You had been working down there a week,
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and you didnt know it was a passing track! A.
No, I didn't.

Q. Well, the trains that you saw go by, that
you told us about, they all went by on the main
track, didnt they! A. That is true; yes, sir.

Q. Did you go right up to the edge of the pass-
ing track before you made your observations! A.
Well, I was far enough away from it so that if
the train had been coming on that track, why, it
could have passed me.

Mr. Tomlinson: I move to strike it out.

Mr. Greenfield: That is an entirely re-
sponsive question.

The Court: No, that is a conclusion.

Mr. Greenfield: Or rather, a responsive
answer. The answer certainly tells where
he was.

The Court: The answer tells where he
thinks he was, in his judgment. The ques-
tion is, did he go up to the edge of the pass-
ing track, yes or no. Whether it is neces-
sary or not is another thing, of course. It
is simply a question of what he did, wheth-
er he went there or not, up to the edge. If
he didn’t, and has an explanation as to
why, you may bring that out.

Me> Greenfield: It is my recollection that
he said he went up there, but there was
enough room there, so that if the train were
coming, the train would be able to pass by.
In other words, he is saying, I went to the
edge, or just near enough to permit a train
to pass; and that is a perfectly responsive
answer to that question.

Mr. Tomlinson: I press the motion.

(Question and answer repeated by
stenographic reporter.)
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Mr. Tomlinson: It might have been a
half a mile away.
The Court: That is right.

Q. Did you stop your truck before making
these observations! A. Yes, sir.

Q. How far away were you when you stopped
your truck! How far from that passing track!
A. Well, a few feet. 1 don’t know exactly how
far.

Q. You knew that the view was bad because of
these cars, is that so! A. That is right.

Q. And also because of your angle! A. Yes.

Q. Now, did you stop your car, your truck, be-
tween the edge of the nearest car on the delivery
track, and the passing siding, so that you could
get a view up the main track! A. I don’t think
I understand what you mean.

Q. You don’t know how close you were to the
passing track when you stopped, do you! A. Not
exactly.

Q. How long did you stop there! A. Oh, just
a couple of seconds. Just long enough to make
my observation.

Q. How big a truck was this, how many tons!
A. Six tons.

Q. Now, about how far had you gone, after
stopping as you say, before you heard the man,
your helper on your right hand side, nearest to
the train, say, “For God’s sake stop”! A. Well,
I had gone over to the — the front end of the
truck was on the main tracks.

Q. I say, how far had you gone in feet, from
the time you made your stop, as you say, for the
purpose of looking! A. I dont know how far it
is in feet.

Q. Now, when you heard that, your truck was
in motion, when you heard your helper yell at
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you, your truck was going all the time, wasn't it,
it was in motion? A. Yes, sir.

Q. And he said “For God’s sake stop”? A.
That is right.

Q. Then why didn’t you take his word and
stop? A. Because I looked around to see what
he said, or that attracted my attention, tand I
looked around when he spoke, and I saw the lo-
comotive was so close to me that if I had stopped
it would have hit me.

Q. All the time your truck was travelling? A.
Yes, sir.

Q. He was there to help you, wasnt he?
He was there to help you in all ways? He was
your helper, wasn’t he? A. Yes, yes.

Q. And yet when you got this warning from
him, you looked around to make sure for yourself
what the situation was, is that the idea? A. I
looked around to see what he was talking about,
and I saw the train there; yes, sir.

Q. Instead of obeying him and stopping, as you
could have done, right on the spot, you turned
around to see for yourself what the situation was,
isn’t that true? A. I turned around and saw—

Q. I say, isnt that true? A. Yes, | saw what
the situation was.

Q. As a matter of fact, isn’t it true that you
never stopped your truck, from the time you left
those cars on the siding, on the delivery track, up
until the time you got hit? A. No, sir; it is not
true.

Q. Isn’t it true that you never stopped your
car, or your truck, for the purpose of making any
observations? A. No, it is not true.

Mr. Tomlinson: That is all.
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By Mr. Greenfield:

Q. Did yon require any help to drive the truck?
A. No, sir.

Q. Why didn’t you stop the minute that Sam
yelled “ Stop, stop” ?

Mr. Tomlinson: I object to that. In the
first place, it calls for speculation. In the
second place, he tendered an explanation
six or seven different times.

Mr. Greenfield: That question was asked
by Mr. Tomlinson.

The Court: I think it has been asked
and answered, but if you want it, I will per-
mit 1t again.

Mr. Greenfield: Thank you, sir.

Q. Why didn’t you stop immediately when he
yelled “ Stop, stop,” or whatever he said? A.
Because when he yell out I looked out and I saw
the locomotive through the cab window, and I
saw that it was so close to us that if I had stopped
instantly, it would have went right over the top
of us.

Q. What did you do when you saw the train
coming?

Mr. Tomlinson: That has been asked
and answered. Every time that I get fin-
ished with this witness Mr. Greenfield
wants to re-ask a lot of questions, so as to
get the last word in.

Mr. Greenfield: All right. I will let Mr.
Tomlinson have the last word. That is all,
thank you.

Mr. Tomlinson: I would like to ask an-
other question.
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Samuel Branham—Direct.
By Mr. Tomlinson:

Q. You say you stopped to make an observa-
tion? A. Yes, sir.

Q. Do you recall being asked this question by
your own counsel, here in this court room, in
March of this year: “What if anything did you
do with regard to observation, or anything else,
as you approached Lewis Street and the railroad
crossing?”’ iiA. 1Yell, as I came along and got
to where I get almost to the crossing, I looked both
ways, and I didn’t see or didnt hear any whistle
or bell, and I proceeded to cross the track.” You
said that, didnt you? A. Yes, sir.

Mr. Tomlinson: That is all.
Mr. Greenfield: Thank you, sir.

SAMUEL BRANHAM, one of the Plaintiffs,
being duly sworn according to law, on his oath,
saith:

Direct-examination by Mr. Greenfield:

Q. Mr. Branham, you are the helper, or you
were the helper of Mr. Stickle? A. Yes, sir.

Q. On May 11th, 1942, working down at Eaton-
town, near the Lewis Street crossing? A. Yes,
SIr.

Q. How long had you been working down there
at that location? A. Oh, about a week.

Q. And what was your job? A. Helper on the
truck.

Q. What did you do? A. I brought the pipe
from out of the car to the end of the tail board.

Q. From the freight car to the tail board of
the truck? A. Of the truck; that is right.

Q. And when the truck was loaded did you ac-
company Mr. Stickle to Camp Wood? A. I did.
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Q. With the pipe? A. I did.

Q. And approximately how many times a day
did you make that trip? A. Well, we go across,
we make a trip sometimes three or four or five
or six times a day.

Q. Each way? A. Each way, that is right.

Q. Did you at any time while you were down
working on those freight cars, ever see any trains
go past the Lewis Street crossing? A. I did.

Q. And did you at any time ever see a flagman
flagging traffic, or give any warning of the ap-
proach of a train? A. Yes, I see a flagman out
there.

Q. Did you at any time ever see a train stop?
A. No, I didn't.

Q. About what time of the day did this acci-
dent happen? A. About 6:20.

Q. What was the condition of the weather at
tbs! time? A. Fair.

Q. Light or dark? A. Light.

Q. Wet or dry? A. Dry.

Q. Had you ever been down there that late be-
fore? A. No, I haven?.

Q. How late had you been there before? A.
About five, five-thirty.

Q. Where were you working with regard to this
delivery track just prior to making the last cross-
ing? Where were you? A. Where were 1?

Q. Yes, where were you working? Were you
in the freight cars? A. I was in the freight car.

Q. What freight car were you working in? A.
On the second car.

Q. On the second car from where? A. Lewis
Street.

Q. Can you tell us, please, about how far the
entrance of that second freight car was from
Lewis Street? A. Between seventy and seventy-
five feet.
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Samuel Branham—Direct.

Q. Can you tell us about how far the front of
the first freight car was from Lewis Street? A.
Between thirty and thirty-five.

Q. Now, when you, accompanying Mr. Stickle,
were crossing this crossing, or immediately prior
to crossing this last time, did you make any ob-
servations? A. I did.

Q. And what observation did you make? A. I
looked to my right.

Q. Where were you with regard to your place
in the truck, on the right or the left of Mr. Stick-
le? A. I was on the right of Mr. Stickle.

Q. Was your window up or down? A. My
window was up.

Q. Approximately how far from the passing
siding, that is the first track, were you, when you
looked to your right to make an observation? A.
Well, you could see about between seventy and
seventy-five feet, I guess.

Q. No. I ask you, how far were you from the
track? A. Oh, from the track?

Q. Yes. A. When I made the observation? I
couldn’t say just how far I was, but I know I
make my observation look. I couldn’t definitely
say how far it was.

Q. How far could you see? A. When I made
my observation?

Q. Yes. A. Oh, around between seventy and
seventy-five feet.

Q. Was there anything to obstruct your view
when you made that observation? A. The car
was there when I made the observation. Couldn t
see any further up the track.

Q. Did you see a train coming? A. I didnt.

Q. Did you hear anything? A. I didn't.

Q. Were you familiar with the surrounding
conditions, and the signs, and so forth, at the
crossing? A. Yes.
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Q. Now, on the east side of this passing siding,
just about where the delivery track goes into it
at Lewis Street, there is a sign here marked * flag-
man’s sign.” Now, prior to the accident, and at
any time during the week that you were down
there, was that sign there? A. I didnt see no
sign on the east side.

Q. Now there are two signs, two marks, one an
“X” sign, and one just marked “sign” on the
west side of the main track, and just to the south
of Lewis Street. Were those signs there? A.
Signs on the west side of Lewis Street?

Q. The signs on the west of the main track,
and south of Lewis Street? A. Lewis Street?

Q. They were both there, or one of them? A.
I only see the one there.

Q. Could you read what that sign said? A.
No, I couldn’.

Q. Why couldnt you? A. On account of the
weather beaten.

.Q. At the time that you yelled to Mr. Stickle,
can you tell us about how far the train was from
you? A. I couldnt tell you definitely just how
far it was. I got so frightened I couldn’t tell you
whether it was ten miles or fifty miles. Couldn’
say just how far it was.

Q. Was it near, or far? A. It was near.

Q. Can you tell us how fast it was going? A.
I couldn’t just say how fast it was going.

Q. You were still in the truck? A. Still in the
truck.

Q. At the time that the train hit you? A. At
the time the train hit me.

Q. And when the train hit, where did it stop, if
you know? A. How far it stopped down the
track, do you mean?
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Samuel Branham—Direct.

I know I was hit. Just how far the train carried
the truck I couldn say just how far.

Q. Was there anything on the truck at the
time? A. Sonfle pipe, tile pipe.

Q. Do you know what happened to that pipe?
A. 1 know it got all busted up. I didn’t know
what happened to it. 1 was hurt.

Q. Were you hurt? A. I were hurt.

Q. Where were you hurt? A. 1 was hurt on
this right elbow, here in my mouth, and this lip
here. I got a scar on this right elbow now.

Q. You have a scar on your right elbow? A. I
have a scar on my right elbow where I was hurt.
Right there. That is the scar (indicating).

Q. Let me see. I don’t know if all the mem-
bers of the jury can see that. Let me take your
hand. Now, here, that is the beginning and that
is the end of the scar (indicating).

Mr. Tomlinson: I certainly don’t think
that is fair. Let him describe where the
scar is, and don’t you testify as to where
it begins and where it ends.

Mr. Greenfield: Do you think the man
could see the scar in that position?

Mr. Tomlinson: He can feel it, and the
jury can tell for themselves.

Q. Where else were you hurt? A. My elbow,
and my eyes, and inside of my mouth, and my
whole lip down here was hurt.

Q. Did this injury to the elbow require any
stitches? A. Sure it did.

Q. Do you know hpw many? A. Just how many
1 couldn't tell.

Q. Did the injury to your lip, or your chm, re-
quire any stitches? A. It did.

Q. And did the injury to the inside of your lip
require any? A. That is right.
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Q. And did the injury to the inside of your
mouth require any stitching! A. Yes, sir.

Q. Did the injury to your eye require any
. stitching! A. Yes, sir.

Q. Now, can you tell us at all how many stitch-
es were required! A. I couldn’t tell you just how
many were required.

Q. Were you taken to the hospital! A. I was.

Q. How were you taken! A. Ambulance.

Q. What hospital! A. Oh, I can’t — Long
Branch, but I can’t call the name of the hospital
now.

Q. How long were you there! A. Nine days.

Q. At the end of nine days were you able to
return to work! A. No, I wasn’.

Q. How long was it before you were able to re-
turn to work! A. Twenty-nine days.

Q. What was your salary at that time! A. Five
dollars a day.

Q. Did you receive any money as the result of
this injury! A. I had — I got compensation.

Q. How much! A. Sixty dollars.

Mr. Greenfield: Do you have any objec-
tion to this hospital bill going in evidence!

Mr. Tomlinson: $58.20.

Mr. Greenfield: Yes. 1 offer the hospi-
tal bill, dated August 31st, 1942, in the sum
of $58.20, into evidence. There is no ob-
jection.

(Hospital bill entered in evidence and
marked Exhibit P-2).

Q. Who was the doctor that attended you while
you were at the hospital! A. I don’t know his
name either.

Mr. Tomlinson: I will agree it was Doc-
tor Mabher.
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Q. Did you require any medical attention, or
did you have any medical attention after you left
the hospital? A, I did. I had attention after I
left the hospital.

Q. Who rendered that attention? A. Doctor
Buckner.

Q. He is from where? A. Newark.

Q. How long did he give you medical attention?
A. Around twenty days.

Q. Is there any other scar, or are there any
other scars resulting from these injuries that you
suffered? A. Not any more scar on my lips.

Q. I mean, other than your elbow? A. No. No
other. The elbow pains sometimes.

Q. I don’t think you understand my question.
Do you have any scars, other than the elbow? A.
That on the lip, that scar there (indicating).

Q. Where does it begin and where does it end?
A. Well— . «

Q. Use one finger and show the jury? A. It
starts here and end over this side here (indicat-

ing) .

%. When the inside of your mouth was stitched,
did that cause you any pain? A. It did.

Q. Did that interfere with your eating? A. I
say it did. »

Q. Does it bother you today, I mean the inside
of your mouth? A. It dont bother me eating

Q. Does the inside of your lower lip bother you

*today? A. Sometimes.

Mr. Tomlinson: This is all pretty lead-
ing, if the Court please.

Q. Well, what else, or what bothers you today?
A. Well, this arm pains sometimes. This arm
here pains sometimes.
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Q. Well, how often? A. Well, in bad weather,
cloudy days.

Q. Does it interfere with your working? A.
Well, not very much. Sometimes I have to have
lights there.

Q. Are you making as much today as you did
at the time of the accident? A. 1 am making more
now than at the time of the accident.

Mr. Greenfield: That is all. Thank you,
Mr. Branham.

Cross-examination by Mr. Tomlinson:

Q. You were making twenty-seven dollars a
week, weren’t you Sam, at the time of this acci-
dent? A. Twenty-seven dollars a week?

Q. At the time you got hurt? A. Making five
dollars a day, that is right, making five dollars a
day.

Q. Well, you were getting paid twenty-seven
dollars a week, weren’t you? A. Around twenty-
seven dollars a week. Makes five days and a half.

Q. How much are you getting now? A. How
much am [ getting now?

Q. Yes. A. I am making a dollar an hour now.

Q. For an eight hour day? A. Eight hour day.

Q. And you work how many days a week? A.
Oh, five and six.

Q. Some weeks you are making forty-eight dol-
lars a week, right? A. Yes, some days make for-
ty-eight dollars a week.

Q. Still working as a helper, or what is your
job? A. Still working helper.

Q. Still working for Mr. Mente, aren’t you? A.
Still working for Mr. Mente.

Q. You remember testifying here before, don’t
you, Sam? A. I do.
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Samuel Branham—Cross.

Q. Do you remember your lawyer — A. I do.

Q. Do you remember your lawyer, Mr. Green-
field, asking you this question: “ Are you com-
pletely cured of all the injuries that you sus-
tained,” and you said, “Well, my arm pains me
sometimes, like a pin sticking in it,” do you re-
member saying that? A. I do.

Q. Do you remember his asking you then “ Any-
thing else wrong with you,” and you saying,
“That is all, no further that I know now,” do you
remember that? A. I say I may have said that.

Q. That is true, isn’t it? A. Maybe I said it,
but I don’t remember saying it now. I wouldn’t
know whether that was the answer.

Q. Well, if you did say it, it was the truth,
wasn’t it? A. If I did say what?

Q. I will read it again to you: “Q. Are you
completely cured of all the injuries that you sus-
tained,” and you said, “well,-my arm pains me
sometimes, like a pin sticking in it”; and Mr.
Greenfield said “ Anything else wrong with you,”
and you said ‘‘That is all, no further that I know
now,” that is true, isn’t it? A. That is all, pain
me in the arm.

Q. Once in a while you get a little pain in your
arm, like a pin sticking in it? A. Yes.

Q* Otherwise you are all right? A. I am all
right, but sometimes this elbow here it pain a
lot.

Q. Some weeks you work six days a week? A.
Some days make six days a week.

Q. Ever work seven days a week now? A. Not
for a long while I haven't.

Q. Now, where were you, Sam, when the truck
started out to go over the crossing, were you sit-
ting alongside of Mr. Stickle then? A. I was.

Q. Now, just tell us what you did from the time
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you left the cars on that delivery track, up until
the time that you got hit! A. Tell you what!

Q. Tell us what you know, what you did, what
you saw! A. I made observation when I went to
cross before the train, I look to the right, and I
didn’t see no train.

Q/Did you yell something to Mr. Stickle! A.
I did.

Q. What did you yell! A. I said, “ stop, stop.”

Q. What did he do! A. To tell the truth, what
he done, I look at the train, I couldn’t tell you
just exactly what he did do. I couldnt say
whether he speed up, or slowed down.

Q. Well, he kept on going, didn’t he! A. Kept
on going. I couldnt say whether he slowed up,
or not. I looking at the train.

Q. Now, Sam, you told us about a hole —

Mr. Greenfield: I dont recall him say-
ing anything about a hole.

Mr. Tomlinson: Didn’t he! Well, if he
didn’t, then I —

Mr. Greenfield: You had better ask him.

Q. Was there a hole near those delivery
tracks! A. There was.
Q. I show you a picture —

(Picture marked D-3 for Identification.)

Q. Does that show the hole, Sam! A. I am not
so familiar with this picture. I don’t see the
hole.

Q. Do you remember making that pen mark on
that picture! A. Over here, you mean!

Q. Now do you see it! A. Yes, now, I see it.

Q. That is the hole you are talking about, isn’t
it! A. That is the hole.

Mr. Tomlinson: That is all.
Mr. Greenfield: That is all, thank you.
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JOHN M. MENTE, a witness produced on be-
half of the Plaintiffs, being duly sworn according
to law, on his oath, saith:

Direct-examination by Mr. Greenfield:

Q. Mr. Mente, you are connected with Mente
Bros.? A. Yes.

Q. Mente Bros, was the owner of the truck that
was involved in this accident? A. Yes.

Q. Now, will you tell us when you first learned
of the accident, and how? A. Stickle called the
office from Eatontown, about 6:30 on the evening
of May 11th, and told us that he had an accident.

Q. Did you go down to the scene of the acci-
dent? A. Yes, I did.

Q. About what time did you get there ? A. Oh,
about eight o ’clock.

Q. What was the condition of the weather at
that time? A. It was just getting dark, but the
weather was nice, it was a nice evening.

Q. Did you see the train there? A. No.

Q. Did you see the truck there? A. Yes. It
was across the track, it was away across the track,
laying in the swamp.

Q. Did you see Sam there? A. No.

Q. Did you see Mr. Stickle there? A. Yes.

Q. Will you point out here to the jury, please,
just where you saw the truck? A. Truck was
down here, right on the railroad right of way
(indicating).

Mr. Greenfield: The witness indicates
here, for the purpose of the record, behind
the —

Mr. Tomlinson: Of course, there is no
proof that that is where the truck was left
after the accident, the fact that that is
where he found it. If that is connected up
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later, I have no objection to Mr. Mente
testifying where it was when he saw it, but
it is certainly no proof as to where the truck
was when it came to a stop, or when the
train came to a stop.

Mr. Greenfield: All right.

Q. Now, will you tell us, do you know where
the contents of the truck were? A. Well, from
Lewis Street, oh, a couple of hundred feet up
there, all along this railroad track there. It was
on Lewis Street, it was all along the railroad
track.

Q. About how far from Lewis Street? A. Two
hundred feet, or probably more. It was just
about two hundred feet.

Q. Now, what was the condition of the truck
when you first saw it? A. It was demolished.

Q. Will you describe 1t? What do you mean
by demolished? A. The train went right through
the middle of it, and it was just like a chassis
frame; the body was all smashed; the body is still
laying down there, and it was just bent, the chas-
sis frame was bent around the front of the en-
gine, like a “IT.” Tires were blown. Cab was all
smashed. Hood was off. Lamps were smashed.
YQ. Was the truck subsequently repaired? A.

es.

Q. Now, before going into that any further, let
me ask you this: How long have you been in the
trucking business? A. Twenty-five years.

Q. Are you acquainted with automobile me-
chanics? A. Yes.

Q. Have you done any repairing of automobiles
or trucks yourself? A. Yes.

Q. And are you acquainted with the values of
trucks? Have you bought any? A. Yes.
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Q. Over what period of time? A. From 1918
to date.

Q. About twenty-six years. And in that course
of time how many trucks have you bought? A.
About forty.

Q. Did you buy the truck that was involved in

10 this accident? A. Yes.

Q. What did that cost new? A. That cost six-
teen hundred and a few dollars. The exact cents
I couldn® remember.

Q. Is that a complete truck? A. Yes.

Q. What was the cost of repairing this truck?
A, The total cost was just a little bit more than
the original cost. A few dollars more than the
original cost.

Mr. Greenfield: I am willing to stipulate
20 that the actual figure was the figure we
submitted in the bill of particulars. This
gentleman is testifying from memory. If
you want to read the bill of particulars in-
to the record, it is quite all right.
Mr. Tomlinson: I am not going to con-
test any of your testimony in that regard.
Mr. Mente testified at the last trial, I think
the proof was that the repairs to the truck
cost $1,038., the body cost $258., tires were
30 $204.75, and the tubes $22.20, making the
total $1,514.95.
Mr. Greenfield: That is correct.
Mr. Tomlinson: If Mr. Mente wants to
testify to that —

Q. Was this amount of $1,514.95 actually paid
for the repair of that truck? A. Yes. If that

was the bill.
Q. Now, at the time this accident occurred, do

40 you know what was on the truck? A. Load of
sewer pipe.
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Q. Do yon know what the price of that was?
A. Somewheres around $98.
Q. Well, I show you a bill —

Mr. Greenfield: I don’t know if you have
any objection to this going into evidence,
or his testifying from it.

Mr. Tomlinson: I have no objection to
his testifying from it.

Q. Now, I show you a bill here and I ask you
what that is, what it purports to be? A. Well,
this is a load of pipe that was lost, due to acci-
dent.

Q. And from whom is the bill? A. Brick & Tile
Corporation.

Q. What is the amount of the bill? A. $98.91.

C%/Is that the amount that was actually paid?
A. Yes.

Mr. Greenfield: I offer that in evidence.

Mr. Tomlinson: For certain reasons I
don’t think it ought to go in evidence. I
made the admission to you.

Mr. Greenfield: All right. Keep it out.

Mr. Tomlinson: He has something on
there that is irrevelent, in my opinion.

Q. Now, Mr. Mente, where was that truck re-
Ea_ired? A. International Harvester plant up in

lizabeth.

Q. How was the truck brought back from Eat-
ontown, if you know? A. My mechanic brought
it back with a wrecker that we borrowed.

Q. How long was it before that truck was back
in use again? A. Our records show one hundred
and twenty-one days.

Q. Well, what do you mean by one hundred and
twenty-one days? A. The truck lost one hundred
and twenty-one days, it was undergoing repairs.
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Q. Is that calendar days'? A. No.

Q. Well, how did you compute one hundred and
twenty-one! A. That is work days.

Q. One hundred and twenty-one work days! A.
That is right.

Q. Now, Mr. Mente, have you ever had occasion
to hire trucks! A. Yes.

Q. Of a similar type! A. Yes.

Q. Over what period of time have you hired
trucks! A. Oh, for the last seven or eight years
we have to hire trucks.

Q. And from whom have you hired trucks! A.
wherever we can get them.

Q. And can you tell us, please, the rate, or the
cost to hire a similar truck!

Mr. Tomlinson: Objected to as irrelevant, in-
competent and immaterial. That evidence would
only be admissible if Mr. Mente actually hired a
truck, being required to hire it by reason of loss
of use of this truck. But no such testimony has
yet appeared.

Mr. Greenfield: 1 think that is an erroneous
point of law that most people — most lawyers
operate under. The law, as I have been able to
learn it is that regardless of whether or not a
truck was in fact hired, the fact that this plain-
tiff has been deprived of the use of it, wrongfully,
entitles him to be recompensed for the loss of use
of it. And in a similar situation in the case of
Noughton Mulgrew Motor Co. v  Westchester F.
Co., 173 N. Y. Supplement, 437, the plaintiff was
engaged in a taxicab business, and instituted suit
against the defendant for damages as the result
of negligence, which resulted in injury to one of
the plaintiff’s taxicabs. The plaintiff in his busi-
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ness had a dozen or more of these cars on hand,
and in the service, and after the accident did not
hire another cab but took one of the cabs that
were on hand. And the claim was made, of course,
that he didn’t go out and hire another taxicab.
The Court said: “ The practice has obtained in
these damaged vehicle cases of allowing the cost
of actual hire of another vehicle, similar to that
damaged, and this custom has prevailed, we think,
largely because that measure of damage is rarely
objected to. The correct rule would be to allow
the rental value of the car, irrespective of wheth-
er another car had actually been hired to take
the temporary place of the car damaged and un-
dergoing repairs.”

(Further reading.)

That case, as | understand it, has been ap-
proved in the Court of Errors in this State. There
1S a notation in 1917 Annotated American Cases,
page 124, Sedgwick On Damages, Sth Edition,
paragraph 435 A: “Where an injury to plain-
tiff’s property, which does not cause its total de-
struction, results in his losing the use of it for a
time, either because it is rendered unfit for use, or
because he is temporarily deprived of the posses-
sion of it, he may, in addition to the deterioration
in value, recover the value of the use of it, during
the time he lost the use.” Joyce On Damages.
Meyers v. Bradford, 201 Pac. 471. And the same
law applies in other states, and I think without
any question we are entitled to recover the actual
loss, regardless of the fact that these people did
not hire another truck.

The Court: I have not the slightest quarrel
with any of the law that was read there, or most
of it. I think that is the law, whatever his loss
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was. But I never heard tell of a law which says
that a man, without proving that because of his
car being damaged he lost money, which he can
do by one of two things, either prove what his
losses were by reason of having no car, or by rea-
son of having to hire another car. Of course, a
man can prove whatever he lost because of his in-
ability to have the use of his car. But in the ab-
sence of any such proof as that he cannot just sit
back and say, my car was out, and it would have
cost me so much a day to hire another. I never
heard tell of any such rule.

Mr. Tomlinson: The rule has been declared
time and time again in this State that on such a
claim he has to prove that he had to hire a car,
and he did hire it. And furthermore, that the re-
pairs were made as speedily as possible.

The Court: If he could, and if he could not, by
reason of being deprived of the use of that, or his
inability to get another, he lost so much in the
way of business, and so forth. Of course, he could
prove that.

Mr. Greenfield: I will show this truck was re-
paired as speedily as possible. I then insist that
regardless of whether or not Mente Bros, actual-
ly went out to hire another truck, the mere fact
that they were deprived of the use of this truck,
and that if in fact they had hired another truck,
would have cost them so much, they are entitled
to that as the measure of damages, and I submit
this New York authority.

The Court: So you can get your record, I will
say to you right now that I would not think of
permitting it. I do not think that it even ap-
proaches being the law. 1 think that if they
could get a truck, they must get it. The whole
rule of damages is that you must mitigate the
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damage. [ never heard of a law which says, if
you could go out and get another truck and do the
business with it, but did not, therefore I want to
get what the other truck would have cost me, had
I gone out and done it. The whole fundamental
and academic rule of damages starts out first with
the absolute requirement, for any damage con-
ceivable, that it must be mitigated to whatever
extent it may be.

Mr. Greenfield: That is true, sir.

The Court: And the way to mitigate it is to go
and get another in its place, and get what it costs
to get that other. If you cannot get another, and
by reason of the inability to get it, you lose busi-
ness profits, the use that you would ordinarily
have, after having made an effort, then whatever
that loss is, is the measure of damage. A person
cannot be held, of course, and deprived of what
he would have been entitled to, if a truck was put
out of business for a month, and during that
month he could have used it, and had business for
it, and would have made so much out of it, and
he does everything in the world that he can, and
makes a reasonable effort to try to get another,
and cannot, it could not be the law to say, well,
you cannot have any damages because you did not
go out and get another, of course. But if he can
go out and get it, that is his measure of damages.
If he cannot, then what he is deprived of by his
inability to get that other, and the inability to
use the one he has, and whatever losses he has
been subjected to by the fact that he has, during
that period, been unable to use a truck, that,
properly proven, is the measure of damages.

Mr. Greenfield: Well, if Your Honor please, |
think without any question that is so, if we were
suing for loss of profits. But we are not. We say
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merely that we have been deprived of the use of
that truck, and we will show that the repairs have
been made with every bit. of speed that we could
do it. So that in that situation we have done
what we could to mitigate the damages. Now, I
say to you, if these people didn’t in fact, get an-
10 other truck, it makes no difference, because they
have been deprived of the use of this truck, and
since we are not claiming that we lost fifty or one
hundred dollars a day profits, that the measure
of damages is the actual cost of the hiring of a
similar truck, whether in fact they did or not, be-
cause of the fact, as I say, we are not claiming
loss of profits; we just claim that we have been
deprived of the use of that truck. And I say,
therefore, that the question is entirely proper.
2q The Court: Is the question objected to?

Mr. Tomlinson: Yes.

The Court: I will sustain it, and you may have
your exception. I do not conceive that to be the
law at all. But I will give you your exception.

Mr. Greenfield: May I have that last question?

The Court: Yes." Perhaps that does not suffi-
ciently set your record up. You may not have
gone far enough. You will have to cover it.

(Question repeated by stenographic re-
porter.)

The Court: Maybe this is a preliminary ques-
tion, and whether in the final analysis that would
be the measure of damages; but I think perhaps
your theory is that, putting the cart before the
horse, he ought to first prove that he made an
effort to, and could not, and then prove what it
would cost? The question itself does not seem
to me to be objectionable, if it is properly con-

40 nected up. But we were just anticipating—
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Mr. Tomlinson: It seems to me at this present
stage of the case the question is objectionable,
because, as the case now stands, the rental value
of another truck is not material. As your Honor
put it, if they are going to pursue the course that
I think they would have to, to come within the
decisions, they are putting the cart before the
horse. But I think Mr. Greenfield has, in his
discussion, laid the foundation, so that the ques-
tion is objectionable.

The Court: All I am anxious about is that you
get your record in proper shape.

Mr. Greenfield: I would like also to call your
Honor’s attention to the case of Hintz v. Roberts,
in 121 Atlantic 711. That is an opinion by the
Court of Errors & Appeals of this State, which
says: “Where through an injury to an automo-
bile the plaintiff is” —

The Court: Are there any other citations!

Mr. Greenfield: Yes. 69 Atlantic 971; 114 At-
lantic 94. And 1 think, I respectfully submit,
Your Honor take a look at that New York case,
which I think is comparable, 173 N. Y. Supple-
ment, 437. In the case of Barnwell Brothers Inc.
v. Morris Stern, et als., in the United States Dis-
trict Court for the District of New Jersey, Judge
Smith, in an unreported decision held what I have
espoused here is in fact the law.

The Court: Have you got that!

Mr. Greenfield: I haven’t the opinion here, but
I can get it for you, though.

(Witness withdrawn from stand.)
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Roscoe H. H. Buckner—Direct.

ROSCOE H. H. BUCKNER, a witness pro-
duced on behalf of the Plaintiffs, being duly sworn
according to law, on his oath, saith:

Direct-examination by Mr. Greenfield:

The Court: The other witness that was
on the stand, regardless of this question
that is now pending, would take consider-
able time, because you were not through
with him?

Mr. Greenfield: That is correct.

The Court: And there was no cross ex-
amination at all. We have gotten to the
point where it is time for recess. The Doc-
tor has been kept here for the last hour or
so, and not wanting to bring him back after
lunch, with counsel’s consent, and the
Court’s approval, the other witness was
withdrawn just temporarily, so that the
Doctor could testify now, and then he would
not have to come back.

Q. Doctor Buckner, did you have occasion to
treat Mr. Samuel Branham? A. I did.

Q. When was the first time that you had occa-
sion to treat him? A. On the 21st of June, 1942.

Q. And where? A. At his home.

Mr. Tomlinson: Mr. Greenfield, I don t
want to interrupt you, but I think the Doc-
tor is mistaken. I think it is May 2lst,
1942.

A. 21st of May, instead of June.

Q. You treated him how many times at his
home, Doctor? A. I treated him from the 21st of
May, daily, up and through the 29th. Then I
treated him the 3rd of June — I mean the 1st of
June, and the 3rd of June, the 5th of June, and
the 8th of June.
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Q. How many times did yon treat him alto-
gether? A. Twelve times.

Q. What were the nature of his injuries for
which you were called upon to treat him? A. He
had an incised or cut wound on the inner side of
the lower lip. He had an incised or cut wound
on the inner side of both cheeks. An incised or
cut wound on the right arm; this was five inches
long. And shock. There was evidence of an old
scar on the lower part of the cheek, on the outside,
and on the forehead.

Q. Any other injury, Doctor? A. That was
healed.

Q. Any other injury? A. No.

Q. Can you tell us how big the incised wound
on the lower lip was? A. About three inches.

Q. How big were the wounds on the inside of
the cheeks? A. About two inches.

Q. Each? A. On the inside?

Q. Yes. A. Two inches.

Q. On each side they were two inches? A. Two
inches long.

Q. Did you know whether they were stitched or
sutured? A. I know that the ones inside of the
cheek were not sutured, and inside of the lip. In
all probability the one on the arm may have been
sutured, but they were not there, the sutures were
not there when I saw the wounds.

Q. You discharged Mr. Branham on the 8th day
of June, 19427 A. I discharged him on the 8th
of June, 1942.

Q. What was the amount of your bill for treat-
ment, sir? A. Forty-three dollars.

Q. Is that a reasonable bill for the services
that you rendered? A. It was.

Q. What were the condition of the wounds when
you first saw him? A. Condition of the wound?
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Q. Yes. The various wounds? A. Well, they
had not healed. There was signs of infection in
the wound on the right arm. And the ones in the
cheek and the lower lip were not healed. Some
signs of infection there.

Q. Did those wounds, could you tell whether

10 they elicited pain, or discomfort? A. Could I tell
what?

Q. Whether they caused pain or discomfort?
A. Yes, assuredly I would say they caused pain.

Mr. Greenfield: That is all. Thank you,
SIr.

Cross-examination by Mr. Tomlinson:

Q. Doctor, you said something about finding
20 some old scars? A. There were two.

Q. Two old scars? A. Yes.

Q. They were completely healed up? A. They
were completely healed.

Q. In your opinion they bore no relation to this
accident, is that it? A. I wouldnt say that they
had any relation there to this accident.

Q. They were old scars, weren’t they? A. They
were healed scars.

Q. What was his condition, Doctor, when you

30 discharged him on June 8th? A. As cured, or
improved condition.

Q. He was in very good condition, wasn’t he,
when you discharged him? A. Very good condi-
tion, yes.

Q. And you found no permanent effects of his
injuries, did you, Doctor? A. Nothing perma-
nent.

Q. And when you discharged him on June 8th
you told him he could go back to work? A. No-

40 thing permanent.
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Mr. Tomlinson: That is all, Doctor.
Redirect-exammation by Mr. Greenfield:

Q. Doctor, if he complains of pains in his right
arm, in the nature of pins sticking in him at the
present time on occasions, is it probable that
those pains are as the result of that injury to the
right arm, resulting out of this accident?

Mr. Tomlinson: I object to that, if Your
Honor please. He said the last time he
treated him he found him in good condi-
tion, found no permanent results.

Mr. Greenfield: There is nothing here
to indicate that it is a permanent result.

Mr. Tomlinson: He wasn’t asked on his
direct examination as to any prognosis. If
Your Honor thinks it is all right.

The Court: I think it is all right, in view
of the Doctor — this may be something that
is hypothetical. The Doctor knows nothing
about it, and at the time he discharged him
he thought he was all right, but, if there is
some result there now, that the Doctor
didn’t find at that time, if he can describe
that, I think he could tell, hypothetically,
whether or not he thinks it has any rela-
tion to the accident. I will permit it.

A. Will you ask that question again, please!

Q. Mr. Branham has complained of pains in
the arm at times, in the nature of pins sticking in
him. In the absence of any history of a subse-
quent or other injury, is it probable that this pain
is as a result of the injury that he sustained? A.
It is probable.

Mr. Greenfield: That is all.
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Recross-examination by Mr. Tomlinson:

Q, But when you discharged him at that time
you considered there were no permanent effects
from this injury, and that he had completely re-
covered, didn’t you! A. So far as my treatment
of the injury at that time I saw all signs of re-
covery. But, if I may explain, in a case of this
kind, where there is a deep incision of the arm, or
cut of the arm, there are nerves involved. Now,
these nerve ends were cut. It takes a length of
time before these nerve ends repair themselves,
or grow back in. In all probability the trouble
that he has now is from the fact that the nerve
ends have not united completely.

Q. Do you remember testifying here in March!
A. What is it!

Q. Do you remember testifying here in March!
A. T did testify in March.

Q. Were you asked by Mr. Greenfield this ques-
tion: “ What was his condition about June 20th,
or the last time that you examined him! A. Very
good.” You so answered, didn’t you! A. I an-
swered that it was very good.

Q. Just a minute. Will you please be good
enough to answer the question! A. I did. I an-
swered then that it was very good.

Q. “Q. In your opinion, Doctor, was there any
permanent effect of his injury! A. There was
none.” And you so answered, didnt you! A.
I did.

Mr. Tomlinson: That is all.
Mr. Greenfield: Thank you very much,
Doctor.

Adjourned until 1:40 p.m.



John M. Mente—Recalled—Direct.
Afternoon Session, 1:40 p.m.
JOHN M. MENTE, recalled:
Direct-examination by Mr. Greenfield:

The Court: Do I understand that the
plaintiff’s contention is that that would be -q
the measure of damages which this plain-
tiff would be entitled to, during the period
when his truck was under repair, what it
would cost him, what he would testify to
as to cost of hiring another truck?

Mr. Greenfield: Yes, sir.

The Court: That is the limit to which
you intend to prove that loss, by the proof
of what it would cost him to hire another
truck? I mean, I don’t want —

Mr. Greenfield: Do you mean in money 20
damages, or outside amount? Or his at-
tempt to get another truck and recover
those damages? 1 don’t quite follow your
Honor’s question, when you attempt to
limit —

The Court: You see this question, of it-
self, might be evidential if it was included
in other proof; I mean, circumstances are
such that I dont know, for instance, wheth-
er he did hire another truck, up to this f{P
point, on this question. And as I stated
the rule as I understood it to be, a person
would have a right to hire another truck,
if and when it was for the purpose of miti-
gating damages; so that I do not want to
shut something out, as a preliminary ques-
tion. But if, as I stated in my thought of
the matter this morning, that if the amount
of damages, including the actual damage
to his car, which is a different situation al-

lo evSO*eu*a'V
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together, but if, in addition to that the
plaintiff is claiming that his other damage,
for the lack of use of the car during the
period when it was under repair, is to be
determined by what he is now offering in
the way of proof as to what it would cost
him to hire another truck, if he had hired
one, if that is the theory, I am ready to rule
on it. I do not know just how far you ex-
pect to go with that proof.

Mr. Greenfield: Well, in answer to your
Honor’s question let me say this: My un-
derstanding of the law is that, regardless
of whether or not he in fact hires another
truck, the mere fact that he has been de-
prived of the use of this entitles him to the
same damage as he would have been put to,
if in fact he went out and got another
truck. Whether or not he does. And I may
also say for your Honor’s benefit, and for
the benefit of the jury to, that we will, by
subsequent testimony, develop the neces-
sity for the truck being laid up for this
length of time, and attempt to hire another
truck during the time, and actual hiring of
another truck for part of the time. But I
still think that, as a matter of law, the
question whether or not he is entitled to
damages, regardless of whether he hires
another truck, should be resolved in our
favor. And on the basis of the authorities
that I have cited. There was no question,
I think, that the law is that he need not go
out and hire a truck, if he shows that he
did everything in his power to limit the
term for which that truck was laid up.
However, if your Honor wants to rule on
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this question, subject to being tied up, and
subject to being objected to later on, I have
no objection at this time.

The Court: Is it admitted in this case
that they did not hire a truck during this
period?

Mr. Greenfield: Nothing is admitted.

The Court: Then I will sustain the ob-
jection at this time until such time as there
is proof to prove that he either did, made
an attempt to, or found it necessary, not
for the purpose of establishing damages,
but for the purpose of mitigating the dam-
ages. The hiring or not hiring of a truck,
as I said this morning, does not establish
the damage. It mitigates it; it is for the
purpose of mitigating; that is what it is
for. But if this offer is made merely to
see whatever he says a truck would cost
him, that he didn’t hire one, and rest upon
that as his measure of damages during the
period when his truck was laid up, then I
am ready to rule that that is not material
and is not evidential, and will sustain the
objection to it.

Mr. Greenfield: As a matter of law, to
keep the record straight, I take an excep-
tion, but I will, as I say, offer testimony to
clear that point up. I just don’t want there
to be any misunderstanding on the part of
the jury.

The Court: That is right.

Mr. Greenfield: All right. Thank you.

10

20

30

Q. Now, Mr. Mente, from time to time, in your
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sary to lay up that truck for a period of one hun-
dred and twenty-one days? A. Well, just prior
to that the Government froze all parts and all
motor equipment, and it took a lot of red tape to
get it by the proper authorities, to get parts to
replace parts that were necessary to he used in
this piece of equipment.

Q. Was any attempt made to get the parts? A.
Yes.

Q. Were the parts finally obtained? A. Yes.

Q. And when the parts were obtained, was the
truck repaired? A. Yes.

Q. Put back into use? A. Yes.

Q. Now, during the time that the truck was
laid up, did Mente Bros., in fact, hire another
truck? A. Yes.

Q. And will you tell us, please, when, and from
whom, and at what cost another truck was hired?

Mr. Tomlinson: I think counsel should
first develop the necessity for hiring an-
other truck. I object to the question as put.

The Court: Objection sustained.

Mr. Greenfield: I take an exception, for
the reasons already in the record.

The Court: That is right.

Q. During the time that this truck was laid up,
was it at all necessary for you to replace it with
another truck? A. Yes.

Q. And did you replace it? A. Yes. With a
hired truck.

Q. With a hired truck? A. For days that we
could get one.

Q Now, when was that? A. May 15th there
was a truck hired; May 18th there was a truck
hired; September 1st there was a truck hired,
12th and 20th of September.
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Q. In 1942! A. 1942.

Q. Now, you said a moment ago when you could
hire a truck. Was any attempt made to hire a
truck at any other time between the day of the
happening of this accident, or the day after, until
the day that that truck was finally repaired and
put back into use! A. Yes.

Q. Were you able to hire a truck! A. No.

Q. And why not! A. Because every operator
seemed to have their hands full, and they couldn’t
let a truck out of their place.

Q. Was there any attempt made to buy a new
truck! A. Yes.

Q. Or to replace it! A. Yes.

Q. And could you buy a new one! A. No.

Q. Could you replace it in any manner, shape,
or form! A. No.

Q, Why net! A. Because the 0. D. T. would
not pass a certificate for at least two months.

Q By 0. D. T. do you mean the Office of De-
fense Transportation! A. Office of Defense
Transportation.

Q. Had you had experience in renting and hir-
ing trucks prior to this accident! A. Yes.

Q. And did you know what the prevailing rate
for hiring a truck was! A. Truck this size is
generally $20. a day.

Q. From whom did you hire a truck on the five
or six days that you mention! Harris —
Shallcross Express.

Q. These papers that you are referring to are
paid bills! A. That is right.

Q. You paid these bills! A. Yes.

Mr. Greenfield: 1 offer these in evi-
dence. Is there any objection, Mr. Tom-
linson!

Mr. Tomlinson: No.

10

20

30

40



10

20

30

40

John M. Mente—Recalled— Direct.

(Bills entered in evidence and marked
Exhibit P-3.)

Q. I just call your attention to these hills once
again and ask you the rate per day that you paid
to hire these trucks'?

Mr. Tomlinson : He has already testified,
and the bills show it, $20. a day. Why re-
peat and repeat?

Mr. Greenfield: All right, sir.

Q. You testified, Mr. Mente, that you visited
the scene of this accident that night. Did you
make any observations at the scene of this acci-
dent? A. Yes.

Q. I call your particular attention here on the
west side of the main track there are two no-
tations, one marked “X sign,” on the west of
Lewis Street, and another marked “sign”, and
ask you if you saw either or both of those two
signs'? A. Yes.

Q. Now, I call your attention to this notation
or indication marked “ flagman’s sign,” and that
is on the east side of the delivery track here, east
or north of Lewis Street, and ask you if you saw
that sign there? A. No.

Q. Did you at any time subsequent to the time
of this accident see a sign at this location marked
“flagman’s sign”! A. Yes, after the accident.

Q. When was it, if you can tell us, after the ac-
cident, that you saw that flagman’s sign there, the
one that I am referring to particularly is the one
that you say wasn’t there either the day of the
accident, or the next day!

Mr. Tomlinson: I object to that ques-
tion. Containing an incorrect recital of his
testimony. He said he didnt see it. He
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didn’t say it wasn’t there the night of the
accident. Counsel asked him whether he
saw it, and he said no, I didnt see it.

Q The night of the accident was that sign
there? A. No.

Q. When after the night of the accident did you
see it? A. About a week later.

Q. Did you have occasion to talk to anybody at
the scene of the accident, the night of the acci-
dent? A. No.

Q. Did you see Mr. Branham at the scene of the
accident when you got there? A. No.

Q. When did you see jhim? A. About eleven
oclock that night.

Q. And where? A. Long Branch Hospital.

Mr. Greenfield: If Your Honor please, |
am taking a little time. I don’t want to re-
peat any of the questions, and yet I want
to make sure that I have covered the ter-
ritory here.

Q. Can you tell us, please, Mr. Mente, if this
is a through street, this part marked “roadway”
here? A. No, it is not.

Q. Is Lewis Street a through street? A. Yes.

Q. Now, I am not sure, and if there is any ob-
jection if I am repeating this, I will withdraw it:
Could you tell—could you read what was on this
sign over here on the west side of the main track?
A. No.

Q. And why couldn’t you? A. Because it hadn’t
been painted for darn knows when. You couldn’t
read the letters.

Mr. Tomlinson: I move to strike it out.
This man certainly does not know when it
was painted, or when it wasn’t painted.
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The Court: Yes, that feature may be
stricken out. If he testifies he could not
read it because of lack of paint on it at
that time, or illegibility, or what not, that
is as far as he can go.

Q. Why couldn’t you read it? A. Because the
letters wasn’t painted so you could read it. It
was weather beaten in such a fashion that you
couldnt read it.

Q. When you were down at that crossing some
time after the accident, did you see anything be-
ing done to or with the sign on the east side of
that track, the one marked “ flagman’s sign” ? A.
Yes.

Mr. Tomlinson: That is objected to, and
I move to strike out the answer. 1 object
to that upon the ground that any condi-
tions on premises involved in an accident,
after the accident, subsequent to the acci-
dent, are not admissible or relevant.

The Court: Objection sustained.

Mr. Greenfield: All right. That is all.
Thank you.

Cross-examination by Mr. Tomlinson:

Q. When, Mr. Mente, did you try to read the
sign on the west side of the tracks, which you say
is illegible? A. That night, and the next day.

Q. That is the sign over here (indicating) ? A.
That is right.

Q. And when you got down there that night it
was getting dusk, wasn’t it? A. Yes.

Q. There is no light around there, is there? A.
No.

Q. You went down, I suppose, that night, pri-
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marily to see what had happened to your truck,
and to the cargo on your truck? A. And my men.

Q. And your men, of course, naturally. In
other words, your concern when you went down
there was not so much the conditions at the cross-
ing, or adjacent to the crossing, but first, the con-
dition of your men, as to whether they were hurt;
secondly, your truck, what its condition was ; and
thirdly, the cargo on the truck, that is true, isnt
it? A. That was the primary purpose.

Q. Had you been down there often before that
time? A. Yes.

Q. Now, you say that about a week after the
accident you noticed this sign, on the east side of
the track, “flagman’s sign” ? A. Yes.

Q. What did that sign say when you saw it?
A. T don’t know.

Q. Did you try to read it? A. No.

Q. You didnt pay any-attention to the lettering
that was on there? A. There was new lettering
on there.

Q. I say, you didn’t pay any attention to the
lettering that was on there? A. No.

Q. Well, then, if you tried to read the sign on
the west side of the tracks, and found you couldn’t
read it because the letters were illegible, why
didn’t you try to read the sign on the east side of
the tracks? A. When? Before or after the acci-
dent?

Q. Any time?

Mr. Greenfield: 1 must object to that, be-
cause the question itself is very ambiguous.
The testimony is that he attempted to read
the lettering on the sign on the west of the
track, just after the accident, and that
there was no sign on the east. Now, Mr.
Tomlinson is asking a question which makes
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it appear that he attempted to read both
signs at the same time, and I wonldn t
know how to answer the question myself.

Mr. Tomlinson: You certainly wouldn't,
if you didn’t listen any more acutely than
you did to my question. My question was
this, if Your Honor please: This man tes-
tified that on the night of the accident he
went down, after dusk, and he saw,this sign
on the west side of the track, and he
couldn’ read it because it was illegible. He
says that on that night this flagman’s sign
wasn’t there on the east side of the track.
And in answer to his counsel’s question he
said that he first noticed that sign about a
week after the accident. Now I said, when
you saw that sign, whenever it was, a week
after the accident, or whenever you say it
was, what was on that sign on the east side
of the track. He said, I dont know; I
didn’t try to read it. Now my question is,
—and | think it is perfectly proper,—why
he didn’t try to read it, if he would try to
read the other sign, which he says was il-
legible.

The Court: I think counsel had in mind
more that the question purported to ask
him why he didn’t read the sign at the time
he said there was no sign there. If he said
there wasnt any sign on this side, why ask
him about why he didnt try to read it!

Mr. Greenfield: If he merely asks him
why didn’t he try to read it, and limits it
to that, I will not object to that.

Mr. Tomlinson: I press the question. If
you tried to read this sign which you say
was illegible, why didnt you try to read
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this other sign, when you saw there was
lettering on it?

A. Am I to answer it?

Q. Just answer the question. A. A week later
the signs were painted, and you could read them,
if you went up to them to try to see what was on
them. hi

#Q- Why didn’t you read that sign on the east
side to see what was on it? A. I had no interest
what was on that sign.

Q. Why did you have sufficient interest in the
sign on the other side of the tracks to go down
there over the track, after the accident, go up to
it and find it was illegible so you couldn’t read it?
A. It was dark, in the first place.

Q. Why did you try to read it? A. I wanted
to see what was on it, and I couldn find out.

Q. If you wanted to see what was on it, why
didnt you, later on, when you found this other
sign, as you claim, read that too? A. Well, I
didnt read it.

Q. How old was your truck at the time of the
accident? A. About seven months old.

Q. Have you got the bill from the International
Harvester Company for the repairs to your truck?
A. Yes.

Q. When did they start the repairs on that
truck? A. I could refer you to the bills.

Q. Refer to the bills, if you want to, Mr. Mente,
what were you reading from then? A. When was
this, the last trial?

Q. This morning.

Mr. Greenfield: It may have been just
this bill, concerning the price of that bill,
but I don’t know of any other.

The Court: I think there was some con-
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troversy, that yon found that the bills were,
I don’t know how much larger, and you
said all right, we will be bound by the bill
of particulars.
Mr. Greenfield: Yes, I believe what Your
Honor has reference to, Mr. Mente started
10 to testify in round figures, and Mr. Tom-
linson said, here is your bill of particulars.
The Court: I thought he had the bills
then.

(Further discussion.)

Q. Do you recall when the International Har-
vester started to repair your truck, Mr. Mente?
A. About three or four days after we brought it
up.
pQ. Do you recall,—and if you don’t remember,

just say you don’t—do you remember when the
whole job was finished? A. It went out on the
road, according to our records, September 29th.

Q. But you don’t know when it was actually
delivered to you, do you? A. It was probably de-
livered the day previous. Then we had to hook
up our arrow lights, and one thing another, up at
our yard, to complete it.

Q. The chassis was rebuilt, wasn’t it? A. Yes.

oq Q. And you had a brand new body put on there ?

A. No.

Q. Didn’t you? A. No.

Q. Did you get a second-hand body? A. Sec-
ond-hand body.

Q. You did have brand new tires put on? A.
No..

Q. Didn’t you? A. We couldn’t get them.

Q. Where did you get the tires that you did put
on there? A. Why, we picked them up here and

40 there and all over.
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Q. Well, you paid for them, or didn’t you pay
for them? A. Oh, yes.

Mr. Tomlinson: All right. That is all.

Mr. Greenfield: That is all. Thank you,
Sir.

Mr. Greenfield: Now, at this time, with
the consent of counsel, I am introducing
into evidence a bill from Dr. John E.
Maher, to Samuel Branham, for profession-
al services, total $52. 1 ask that be marked
in evidence.

Mr. Tomlinson: I have no objection.

(Bill entered in evidence and marked
Exhibit P-4.)

Mr. Greenfield: Plaintiff rests.

DEFENDANT’S CASE

JAMES C. GRANTON, a witness produced on
behalf of the Defendants, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Granton, where do you live? A. Eaton-
town, or rather, about a mile west of Eatontown,
on a farm.

Q. What is your business? A. Farmer.

Q. You have this farm? A. Yes, sir.

Q. How long a time, Mr. Granton, have you
lived in Eatontown, or near Eatontown, in that
general section? A. Sixteen years.

Q. Before that where did you live? A. Dela-
ware.

Q. Are you connected, or have you been con-
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nected in any way with the Central Railroad
Company? A. No, sir.

Q. Are yon familiar with, and were yon famil-
iar in May, 1942, with the Eatontown station? A.
Yes, sir.

Q. Did yon go there frequently? A. Oh, quite
frequently. 1 used to take eggs over there quite
often, you know, and one thing another.

Q. You would ship stuff from the station, and
to the station? A. Ship them to New York, yes.

Q. Did you know the agent over there, Mr.
Ousterman? A. I did, sir; yes, sir.

Q. Did you know his assistant over there, the
young man, what was his name?

Mr. Greenfield: Mr. Whitfield.

A. Whitfield, yes.
Q. Now, Mr. Granton, I show you a photograph
which I will ask to have marked for Identification.

(Photograph marked D-4 for Identifica-
tion.)

Q. I ask you if that shows the part of the sta-
tion? A. Yes.

Q. Looking south from Lewis Street? A. You
want me to tell you which is the southern part of
this exposure?

Q. No. I say, does that show the station and
the tracks looking in a southerly direction from
the Lewis Street crossing? A. Yes, I imagine
that is Lewis Street right here.

Q. Yes, sir. And over here is what, to the left?
A. That would be to the south.

Q. What is that building there, Mr. Granton?
A. Why, that is the freight station, I should think.

Q. Do you understand this map, Mr. Granton?
A. Well, fairly. I have an idea. I wouldnt swear
to that, either.
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Q. One inch is thirty feet? A. That is the sta-
tion, I imagine.

Q. That has been identified as the station, and
this has been identified as Lewis Street here. A.
I don’t know. Is it?

Q. Yes, that is Lewis Street here, so identified.
And this has been identified here as the passing
siding, and this track over here on the west side
as the main track? A. Yes, sir.

Q. Do yon know where the Tinton Falls bridge
1s? A. Yes.

Q. Tinton Falls Road that has been identified
as being np here (indicating)? A. Yes.

Q. On the day of the accident, Mr. Granton, and
at the time of the accident, where were you? A.
I was in the station house.

Q. What were you doing in the station? A. I
was talking to Mr. Albert Wolcott; he is the sec-
ond man on the first bench, on the far end, far
side, rather.

Mr. Tomlinson: Will you stand up, Mr.
Wolcott?

Q. What were you doing at the station? How
did you come to be there? A. Oh, I was expecting
a shipment of tomato plants.

Q. Coming on the train? A. Well, they were
supposed to come from the South. Of course,
that train comes earlier in the day, but some-
times they are missing, and they go further, and,
of course, I thought they might come back again
that night, and I was rather anxious to get them
before they got too far gone, or to wilted, you
know.

Q. You expected them, or you were looking —
A. T was hoping they would show up before they
would arrive in such condition they were worth-
less.
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Q. In any event, as you were standing there
talking to Mr. Wolcott, what train were you look-
ing for then? A. That was the 6:17.

Q. That was the train that was involved in this
accident, wasn’t it? A. Yes, sir.

Q. Did you hear or see anything of this acci-
dent? A. No, I didn’t see it. The only thing I
heard, of course, I couldnt say that I heard the
first whistle, because I was busy talking and, of
course, I didnt pay no heed to that. The last
whistle, of course, I did hear, you know.

Q. Suppose you tell us just what you did hear?
You were busy talking to Mr. Wolcott. Were you
outside of the station, or inside? A. No. [ was
inside.

Q. Just tell us what you saw or heard? A.
Well, I didn’t see nothing of the accident. I just
heard the crash. 1 saw them after, but I don’t
care to look at such sights anyway. But I heard
the train whistle good and loud, but I couldn*
say how long it was before the crash. It was a
little interval anyway. I couldn’t just imagine
how long it was before the crash after the whistle
blew. There was an interval of time. Of course,
I couldn’t say just how much.

Q. Can you tell us how many times the whistle
blew? A. No, I couldnt say to that.

Q. Did it blow once, or more than once, if you
are able to say?

Mr. Greenfield: I object to that. The
gentleman has already testified as to how
many times.

Mr. Tomlinson: He hasn’t either. He
said he heard a blow.

The Court: He said he heard a blow, but
he couldn* tell how many times. He is
asked, was it more than once, or was it ten
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times, or twenty times. He might not know
the exact number, but he might know
whether it was only once, or more than
once, or what.

Mr. Greenfield: My recollection is that
the gentleman testified he didnt remem-
ber — he didn’t hear it the first time, but
he heard it the second time.

Mr. Tomlinson: That does not mean the
second time it blew that it blew only one
blast.

Mr. Greenfield: I submit the question
has been answered. [ object.

The Court: I will permit it.

Mr. Greenfield: Exception.

(Question repeated by stenographic re-
porter.)

A. Well, I have an idea it blew more than once.
I couldn’t say how many times. But good and
loud, though. That woke me up, that loud blast.

Q. And then after that you heard the crash? A.
I heard the crash.

Q. Then what did you do? A. Well, I didnt
go and investigate. I don’t like to look at such
things, anyway. I peeked around the corner of
the south side of the station afterward and seen
everything was all right, and then I want to get
home, because I thought there would be a lot of
people from Eatontown down there, and I had
work to do, and I couldn’t afford to stay around
there. They would block the traffic. So I got out
of there.

Q. Then you went home? A. Yes, sir.
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Cross-exami/nation by Mr. Greenfield:

Q. Just a guess of your’s that the whistle blew
more than once, isnt it? A. Well, no —
O. You are not sure, are you?

Mr. Tomlinson: Let him ﬁnfsﬁ his an-
swer.

A. Yes, I am sure it blew more than once the last
time. Because then the engineer, he was bearing
right down on to it. Good and loud.

Q. Have you seen more than one of these acci-
dents down there? A. No.

Q. You heard the whistle, and then there was
a short interval, and a crash, and that is all you
know? A. Well, I couldn’t state as to the length
of the interval. Of course, there was an interval,
but how long, or how short it was, I couldn’t say.

Mr. Greenfield: All right. Thank you.
That is all.

GEORGE S. DODD, recalled:
Direct-examination by Mr. Tomlinson:

Q. Mr. Dodd, you have already been sworn, I
think, and have identified this map? A. Yes, sir.

Q. There are two or three things I would like
to clear up about it. Up here, Mr. Dodd, towards
the right of the map is a “W” in a circle. What
is that? A. That is the whistle board.

Q. What is the whistle board? A. A whistle
board is a disc made of wood, with a large letter
“W?” painted on it, and it is attached to a wood-
en post.

Q. Its function is what? A. Is to indicate to
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the engineer where to start to blow his whistle
for the crossing.

Q. Is it or is it not the whistle board for the
Lewis Street crossing! A. Yes, sir.

Q. How far from the Lewis Street crossing is
that whistle board! A. One thousand one hun-
dred and ninety-six feet.

Q. To the right of the map, between two par-
allel lines, are the words “ Tinton Falls Road.”
A. Yes, sir.

Q. What is that meant to indicate!

Mr. Greenfield: I think he has already
testified to that, Mr. Tomlinson. I don't
have any objection.

Mr. Tomlinson: Not in reply to one of
my questions.

Mr. Greenfield: No. [ asked him that.

Mr. Tomlinson: 1 dont get it.

Mr. Greenfield: I have no objection.

A. That is an overhead highway crossing, over
the railroad tracks.

Q. How far is that from the crossing! A. One
thousand three hundred and nineteen feet.

Q. Now, Mr. Dodd, how far is Red Bank from
this Lewis Street crossing! A. Three and one-
quarter miles.

Q. And are you familiar with the station stops
this train made! A. Yes, I know in general the
stops the train makes.

Q. Well, after leaving Red Bank, three and one-
quarter miles north of this crossing, coming
south, you would leave Red Bank, then what
would be the next station up! A. Shrewsbury.

Q. And how far is Shrewsbury from the Lewis
Street crossing! A. One and eight-tenths miles.

Q. And then the next station south of Eaton-
town is what! A. Farmingdale.
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Q. How far is that! A. From Eatontown!

Q. Yes. A. Nine and four-tenths miles.

Q. Then the next station after that is Lake-
wood! A. There might be some smaller station,
but Lakewood is the next given station.

Q. Now, Mr. Dodd, coming down to the cross-
ing, will you tell us the width, between the rails,
of the main track! A. Four feet eight and one-
half inches from gauge to gauge, that is the in-
side part of the rail where the wheels of the loco-
motive or car contact it.

Q. The distance from the east rail of the main
track to the west rail of the passing siding! In
other words, the distance between the nearest
points of those two tracks! A. Eight feet two
inches between the—that is the westerly rail of
the passing siding to the near rail of the main
track!

Q. That is right. A. Eight feet two inches.

Q. In other words, there is an open space be-
tween those two tracks of eight feet and two inch-
es! A. That is right.

Q. This spot designated as “roadway” here,
Mr. Dodd, on the east side of the tracks, and
north of Lewis Street crossing, alongside of the
delivery track, runs where! A. It runs in a
northeasterly direction along by that delivery
track.

Q. How wide is that roadway, Mr. Dodd, at its
most narrow point through there! A. Thirty-six
feet.

Q. And at its widest point! A. Forty feet.

Q. And that runs how far down here! A. Down
to that circle end.

Q. What do all these dots represent in there!
A. That represents the top of the slope. The
roadway there and track is elevated about five

feet.
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Q. Up here looks like a small stream or brook!
A. Yes, sir.

Q. That is to the north of the crossing! A.
Yes, sir.

Q. Is that a brook there! A. That is a brook,
that blue shaded area there represents the brook
under the track.

Q. How far is that from the Lewis Street cross-
ing! A. About three hundred feet.

Q, Now, Mr. Dodd, coming east along Lewis
Street, there is an “X” with the word “sign”
on; will you tell us what that is, please! A. That
is what we call a crossing buck. It is a wooden
post, about eight inches square, and up at the
top there are two diagonal boards on it, and it
says “railroad crossing.”

Q. Is there another similar sign on the west
side of this track some place! A. Yes, sir.

Q. AYhere is that! A. Just to the west of the
railroad track.

Q. That X sign! A. Where it says “ X sign.”

Cross-exammation by Mr. Greenfield:

Q. Did I hear you right, that was on the east
side of this track here, this crossing buck!

Mr. Tomlinson: He said on the west side.
Mr. Greenfield: Oh, I am sorry.

Q. This, as I understand it, represents an em-
bankment, and brook there! A. That is a mead-
ow in there, and the roadway and the track is
about five feet above the ground.

Q. Right up here is about thirty-five feet wide!
A. No, sir. At that point it is forty feet.

Q. What point! A. I can go down and show
you closer on that.
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Q. Will you do that! A. At this point the edge-
of this line, this black line adjacent to the track,
is four feet from the near rail of the track, and
then from this line across to the opposite line of
the road it is forty feet.

Q. And then tapers down! A. Then you have
a little slope in there, then it tapers down.

Mr. Greenfield: That i1s all.

GEOBGE MOEEIS, a witness produced on be-
half of the Defendants, being duly sworn accord-
ing to law, on his oath, saith:

Direct-eamnvnation by Mr. Tomlinson.

Q. Mr. Morris, where do you live! A. Long
Branch, New Jersey.

Q. What is your profession, or occupation! A.
Photographer.

Q. Are you in business by yourself, or asso-
ciated with some firm! A. By myself at present,

Q. You were formerly associated with what
firm! A. I was with Underwood and Underwood,
and Pach Brothers, for about thirty-five years.

Q. Mr. Morris, shortly after this accident,
which occurred on May 11th, 1942, did you go
down to the Eatontown station and take some
photographs! A. I did.

Q. On what date was that! A. I am sorry. 1
left my envelope — I mean, I have the original
films there. I have the date on there.

Q. Have you got your original films in there!
A. Yes, sir. | made one stop on May 13th, 1942.

Q. How many pictures did you take on that
day! A. Six different films.

Q. I will detach these slips, Mr. Morris, so that
there won’t be any cause for criticism. I show
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yon six prints and ask you if they are true prints
of the pictures which you took at the Lewis
Street crossing, Eatontown, on May 13th, 19427
A. Yes, sir.

Q, And I ask you whether those photographs
truly, accurately and correctly depict the condi-
tions as you found them there on that day? A
They do.

Mr. Tomlinson: I ask to have these
marked for Identification.

(Four pictures heretofore marked D-I,
D-2, D-3 and D-4 for Identification.)

(Photograph marked D-5 for Identifica-
tion.)

_ (Photograph marked D6 for Identifica-
tion.)

(Witness withdrawn from stand.)

JOHN W. OUSTERMAN, a witness produced
on behalf of the Defendants, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Now, Mr. Ousterman, you live where? A.
Long Branch, New Jersey.

Q. You are connected with the Railroad Com-
pany? A. I am.

Q. In what capacity? A. Train dispatcher.

Q. Located where? A. At Long Branch.

Q. In May, 1942, including the date of this ac-
cident, what was your occupation? A. Station
agent at Eatontown.

Q. How long had you been station agent there?
A. About twelve years.
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John W. Ousterman—Special Cross.

Q. Your office was where? A. In the station.

Q. Were you, or were you not familiar with the
Eatontown station and the facilities and grounds
adjacent to the station? A. Yes, sir.

Q. Now I show you, Mr. Ousterman, six pic-
tures and ask you whether or not they truly, cor-
rectly and accurately represent the conditions
shown therein, as of May 11th, 1942? A. Yes,
they do.

Mr. Tomlinson: I offer these six pic-
tures, which have been marked D-1 to D6
inclusive, in evidence.

Mr. Greenfield: I would like to ask a few
questions regarding these pictures, Your
Honor.

Special cross-examination by Mr. Greenfield :

Q. Picture marked D6 for Identification, and
this one marked D-5, don’t show any freight cars.
1, 2, 3 do show freight cars, is that correct, sir?
A. That is right.

Q. Do you know if there were any freight cars
on the siding at the time? A. At the time of the
accident ?

Q. Yes. A. Yes, there were.

Q. I show you some lettering on those signs.
Was that lettering on that sign at the time of the
accident, as shown in D-1, 2 and 3? A. Yes, that
sign has always been there.

Q. I didnt ask you that. A. Lettering is there

now, yes.
Q. I didn’t ask you that.

Mr. Greenfield: I move those answers
both be stricken as not responsive.
The Court: They may be stricken, yes.
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Q. Was that lettering there at the time of the
accident? A. Yes.

Q. Now, will yon tell me, up on the right, on the
embankment here, and on the right of the main
track looking South, I believe this is, will you tell
me what that is? A. Why, that is a mail catcher.
The Blue Comet, that did not stop at Eatontown,
threw the mail off, and it was caught in that box
like there.

Q. What is that object on the embankment
there? A. That looks like part of the body of the
truck.

Q. Are these the same fright cars that were on
the siding? A. No.

Mr. Greenfield: I have no objection to
those pictures.

(Photographs heretofore marked D-I to
D-6 inclusive, entered in evidence and
marked Exhibits D-I to D-6inclusive.)

Direct-exammation {continued) by Mr. Tomlinson

Q. Now, Mr. Ousterman, I show you another
picture which I ask to have marked for Identifica-
tion’ .

(Photograph marked D-7 for Identifica-
tion.)

Q. Which is a composite photograph, and ask
you whether or not this photograph correctly
shows the conditions depicted therein, as of May
11th, 1942? A. Yes, they do.

Q. Now, I call your attention to some lettering
on a sign on the west side of the tracks, and the
south side of the highway, and ask you whether
the lettering on that sign is the same in the
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picture as it was at the time of the accident? A.
No. That has been changed. It has been whited
out. The times of the trains has been whited out.
The two trains that we protected the crossing for
have been whited out.

Q. The photograph was taken some time after
the accident, wasn't it, if you know? A. Yes, that
is right.

Q. Can you tell us the occasion for changing
the lettering on the sign? A. Yes. Because the
two trains that did not stop there before the acci-
dent, at the time this picture was taken they
stopped at Eatontown.

Q. With that exception, this correctly shows the
conditions? A. Yes.

Mr. Tomlinson: I offer this in evidence,
D-7 for Identification. I will prove when
that was taken, when I put Mr. Morris back.

By Mr. Greenfield:

Q. Well, is the lettering on this the same as the
lettering on the other picture? A. The lettering
is the same, except the times are whited out.
12:10 and 5:20.

Q. This is looking east across Lewis Street?
A. That is right.

Q. Would you say that at the time these other
pictures were taken, or rather, at the time of the
accident, there was more or less foliage on the
trees and weeds, or other growth anywheres in
that area depicted by that picture? A. Have you
one of the other pictures I could look at?

Q. All six of them, sir? A. Yes, there is more
foliage when these were taken.

By Mr. Tomlinson:

Q. When which were taken? A. The first ones.
There is no foliage here.
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By Mr. Gr&enfield:

Q. So that with respect to the foliage on the
surroundings, this picture, the composite picture,
does not truly represent those conditions? A.
Not the foliage, no.

Q. Do you know when that was actually taken?
A. No, I don't.

Mr. Tomlinson: I will prove that in a
moment by Mr. Morris.

(Photograph heretofore marked D-7 for
Identification, entered in evidence and
marked Exhibit D-7.)

GEORGE MORRIS, recalled:
Direct-examination by Mr. Tomlinson:

Q. Now, Mr. Morris, I want to show you this
composite picture which has been marked Exhibit
D-7, and ask you if you took this picture also? A.
Yes, sir.

Q. Will you tell us whether that correctly shows
the conditions as they existed on the day you took
those two prints which you have formed into a
composite picture? A. It does.

Q. And when was that picture taken? A. Feb-
ruary 10th, 1944.

Q. Now, Mr. Morris, will you tell us where your
camera was when you took that picture, and which
way it was pointed? In other words, describe it?
A. Camera was set up on south side of Lewis
street, forty-five feet west of near rail of main
track.

Q. That would be on the west side of the track?
A. West side; yes, sir; showing general view of
the crossing. That is, one-half of the picture.
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The other half the camera was set in the same
place. One was directly looking east, and the
other was northeast, and I made a composite.

Q. Yon started to tell ns about the second one,
and yon stopped, Mr. Morris. Yon said the sec-
ond one was taken where! A. At the same point.

Q. -What point was that, how far away from
the nearest rail! A. Twenty-five foot west of the
near rail of main track. The first one was show-
ing looking towards Eatontown station, general
view of the crossing; and the other a general view
showing car on delivery track, or looking north-
east. [ just swung the camera around, from the
same point of view.

Q. That was taken on the other side of the
track from the station, wasnt it! A. Yes, sir.
On the west side.

Q. Now we will get back to these pictures that
yon*took on May 13th, 1942. 1 show yon photo-
graph marked Exhibit D-6, and ask yon where
your camera was placed when yon took that pic-
ture, and in which direction it was facing, and
what it generally took in! A. The camera was
twenty-five foot, standing on the highway, on
Lewis Street, twenty-five foot.

Q. Which side of the tracks! A. Twenty-five
foot from the near rail of the-main track. Which
is the far track in the photograph.

Q. On which side! A. I am on the east side.

q . Over here on the station side, on the same
side of the tracks as the station, or the other side!
A. I am on the station side, which would be the
east side of the tracks.

Q. Yes. A. Only looking south, or towards
Lakewood.

Q. Looking in the opposite direction than that
from which the train came, is that right! A. Yes,

SIT.
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Q. Now, I show yon another picture marked
Exhibit D-1, and ask you where your camera was
placed when you took that, and in which direction
it was pointed? A. The camera was thirty-five
foot from the near rail of the main track, on Lewis
Street and Railroad Avenue. View looking north.

Q. On which side of the tracks was it? A. On
the east side of the tracks.

Q. Looking in which direction? A. View look-
ing north towards Red Bank.

Q. How far from the main line track was it, the
main track? A. Thirty-five feet from the near
rail of the main line track.

Q. Looking north? A. Towards Red Bank.

Q. I show you a sign in the background of that
picture and ask you if that sign was there when
you arrived to take that picture on the 13th of
May, 1942? A. It was.

Q. Now, I show you another picture marked
D-2, and ask you where your camera was when
you took that picture? A. Camera was forty-five
foot on the east side of the near rail of the main
track, which is the far rail in the photgraph, cam-
era center of Lewis Street crossing. View look-
ing north towards Red Bank.

Q. I again invite your attention to that sign.
You say that sign was there when you arrived to
take these pictures? A. Yes, sir.

Q. Now, another picture, Mr. Morris, D-3. A.
Camera was on the east side, forty-five feet from
the near rail of the main track, looking towards
Red Bank.

Q. Now, Mr. Morris, take D6 and tell us about
that? A. Camera on the east side of the near rail
of the main track, looking —

Q. How far away? A. Twenty-five foot from
the near rail, east.
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Q. How many? A. Twenty-five feet. Looking
towards Red Bank.

Q. Now, do you know of your own measure-
ments how far your camera was from the passing
siding when you took that picture? Or didn’t you
make the measurement? A. I didn’t make the
measurement.

Q. But you were twenty-five feet away from
which rail of the main track? A. The near rail.
That is the east rail.

Q. And you took all these pictures the same
day, did you? A. I took this the first day. These
other two —

Q. I mean, with the exception of the composite
picture, all the other pictures I have shown you
were taken on the same day, weren’t they? A.
Yes, sir.

Q. Here is D-57 A. Camera was twenty-five
foot from the east of the near rail, near the cen-
ter of Lewis Street, view looking —

Q. Was that picture taken from the east or
west side? A. On the west side.

Q. That is taken from the other side of the
tracks then, was it? A. Yes, sir.

Q. Looking in which direction? A. Looking
east towards Long Branch.

Q. In other words, it is looking right across the
tracks? A. Yes, sir.

Q. These six pictures, not the composite pic-
ture, but the other six pictures that were taken
by you, were they taken by you all at the same
time, on the 13th of May, 1942, or did any time
intervene? A. All taken the same morning, on
the same day.

Q. Now, some of those photographs show the
presence of freight cars on this delivery track.
You know what I mean, don’t you? A. Yes, sir.
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Q. Now, I want to ask you, from the time you
started to take those six pictures, up to the time
that you stopped, was any change made in the
location of those freight cars on those delivery
tracks? A. No, sir.

Q. And while you were taking those pictures,
was any change whatsoever made in any of the
conditions therein! A. No, sir.

Mr. Tomlinson: Cross-examine.
Cross-examination by Mr. Greenfield:

Q. You testified that the two prints, the com-
posite picture, were taken on February 10th,
1944, Mr. Morris? A. Yes, sir.

Q. How many pictures did you take that day?
A. Seven. They are right here.

Q. How many of those seven have you just
identified, and how many of them were put into
evidence here, if you can tell us? A. I only think
two today.

Mr. Greenfield: Or did he identify?

Mr. Tomlinson: He has already identi-
fied six as having been taken on May 13th,
1942. He said he took the other two in
1944.

Mr. Greenfield: And I asked him how
many were taken in 1944.

Q. And you say seven? A. Yes, sir; seven.

Q. And of those seven you have identified two?
A. Yesj sir.

Q. Do you have with you the other five? A.
Yes, sir.

Q. May I see them, please?
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Mr. Tomlinson: Here are the prints.

Q. May I see this composite picture that you
have? A. It is there.

Mr. Tomlinson: I will put those other
ones in, if you want me to.

Mr. Greenfield: If you don’t, I will.

Mr. Tomlinson: If you are going to, go
ahead and put them in.

Q. You took thirteen pictures altogether? A.
Between the two different dates, yes.

Q. Eight of them are marked in evidence, and
I have eight here, or seven of them here? A. Well,
there may he a duplicate of the composite picture.

Q. Now, these other five were taken on Febru-
ary 10th, 1944? . A. Yes, sir.

Mr. Greenfield: If you want them in evi-
dence, I will let them go in. If not, I will
have them marked and put them in myself.

Mr. Tomlinson: I don’t care. I might
as well put them all in. I thought it would
add to confusion if I put them all in. That
is the reason I didn’t offer them all.

Mr. Greenfield: I think the jury ought to
see them all.

Mr. Tomlinson: I will offer them.

(Five photographs heretofore marked
D-8to D-12 for Identification, inclusive, en-
tered in evidence and marked Exhibits D-8
to D-12 inclusive.)

Q. Mr. Morris, at whose request were these pic-
tures taken? 1 have two groups; I am going to
refer to the first number as those taken in May
of 1942, and the second group in February of this
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year! A. First group, May 13th, 1942, were made
at the request of Mr. Hahn.

Q. Who is Mr. Hahn! A. The gentleman sit-
ting there alongside of Mr. Tomlinson, who is
connected with the Claim Department of the Cen-
tral Railroad.

Q. Investigator! 10

Mr. Tomlinson: No, he is not an Investi-
gator. He is Division Claims Agent.

Q. Was he with you on the day that you took
the first batch! A. Yes, sir.

Q. Was there anyone else there! A. Not that
I remember.

Q. All of these pictures were taken from the
ground! A. Yes, sir. Tripod camera.

Q. Who was with you when you took the second gQ
batch! A. Mr. Hahn, and the surveyor Mr. Dodd,,
Mr. Tomlinson and myself. I mean only the four
of us, I think.

Q. Was Mr. Ousterman there! A. No, sir.

Q. Was his helper, Mr. Whitfield! A. No, sir.

Not that I know of.

Q. Do you remember testifying here in March!
A. Yes, sir.

Q. Page 76, Mr. Morris, do you remember in
answer to a question “Who was present at that 30
time,” referring to February 10th, 1944, Mr.
Hahn, Mr. Dodd, yourself, referring to Mr. Tom-
linson, and I, and I think Mr. Waldemayer.

Mr. Tomlinson: Ask the rest of it.

Q. “I am positive of the four, but I am not
sure of the five.” Who was this Mr. Waldemay-
er! A. To tell you the truth, I don’t know now.
I think at the time there was a Waldemayer, but

10
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I forget who he is now. That is the reason I am
not sure he was there.

Q. Could it have been Mr. Whitfield! A. That
I couldn’t say.

Q. Could you describe the man? A. No, sir.

Q. Wouldn’t know him if you saw him? A. No,
Sir.

Q. Did you see Mr. Whitfield on the stand tes-
tifying at the last trial? A. I don’t even remem-
ber that. I don’t seem to recollect the man at all.

Q. Who told you where to set up the camera,
and what views, and how many views to take? A.
Mr. Hahn took me to the scene where the accident
had taken place, and we walked over the ground,
looked the situation over, and he asked me if I
would illustrate it, the conditions as they existed,
different views, for the company, which I did.

Q. Who told you how many views to take? A.
He didn’t tell me how many. He asked me to take
sufficient to illustrate the conditions as they exist-
ed there.

Q. That was in May of 1942? A. Yes, sir.

Q. Who told you how many views to take in
February of 19447 A. Well, Mr. Tomlinson was
there, and he went over the situation again, and
he requested additional views made at some other
points, which I did.

Mr. Greenfield: That is all.

Mr. Tomlinson: Now that Mr. Green-
field has put these other pictures in, or
caused them to be put in, I will have to
identify them on the map. I don’t think
we have time to do that this afternoon.

The Court: "We will do that Monday.
Now, ladies and gentlemen, we will take a
recess until Monday morning; the reason
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being that tomorrow is my motion day.
Friday of every week is motion day. [
would postpone those motions to make an
effort to finish this case, but the trouble is
that I did that for somebody last week; last
Friday I adjourned them, so that I have a
double day of motions tomorrow. And if
I keep on doing that, I will have all motions
in two or three weeks.

I will postpone this case until Monday
at 9:30, at which time come back directly
to this box.

Adjourned until Monday, June 19th,
1944, at 9:30 a. m.
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NEW JERSEY SUPREME COURT

Union County Circuit

May Term 1944

19 Mente Bros ., Inc., a corporation, Samuel Bran-
ham and Robert Stickel,
Plaintiffs,

VS.

Shelton Pitney, ef at, Trustees of the Central

Railroad Company of New Jersey,
Defendants.

Transcript of stenographer’s notes of evidence
20 in the above entitled cause, taken before Hon.
Frank L. Cleary, Circuit Court Judge, and a
Jury, at the Union County Court House in the
City of Elizabeth, N. J., on the nineteenth day

of June, a.d. 1944, at 9:30 a.m.

Appearances :
Harold W. Borden, Esq .,
Stanley W. Greenfield, Esq ., (PI‘GSCHt)
Attorneys for the Plaintiffs.
William F. Hanlon, Esq.,
DeVoe Tomlinson, Esq ., (Present),
John T. Glennon, Esq., (Present)
Attorneys for the Defendants.

GEORGE MORRIS, recalled:
Direct-examination by Mr. Tomlinson -

Q. Mr. Morris, I believe you said that you took
these pictures with the camera on a tripod, is that

40 correct, sir! A. Yes, sir.
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Q. Now, will yon tell ns about how high off the
ground that camera was? A. The height of my
eyes: It is about five foot two from the ground.

Mr. Greenfield: That is all. Thank you.
Redirect-exammation by Mr. Tomlinson:

Q. Now, Mr. Morris, on last Thursday you tes-
tified that you took another set of pictures on
what date? A. February 10th, 1944.

Q. And five pictures were shown you and iden-
tified by you as having been taken on that date.
That was the same date upon which you made the
composite picture, wasn't it? A. Yes, sir.

Q. Now, I show you two more pictures, which I
will ask to have marked for Identification.

(Photograph marked D-13 for Identifi-
cation.)

(Photograph marked D-14 for Identifi-
cation.)

Q. T ask you if you also made these two pictures
at the same time as you made these other five
which you spoke about, that is, in 1944, February,
1944? A. Yes, sir.

Q. These are the composite picture, is that
right? A. Yes, sir.

Mr. Tomlinson: I offer them in evidence.

(Photograph heretofore marked D-13 for
Identification, entered in evidence and
marked Exhibit D-13.)

(Photograph heretofore marked D-14 for
Identification, entered in evidence and
marked Exhibit D-14.)

Q. Now, Mr. Morris, we will get out of the way

20
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first D-13 and D-14, which I hand to you, at the
same time as [ hand to you the composite picture.
Will you just take the composite picture, and
these other two pictures D-13 and D-14, and stand
up and show the jury how the composite picture
was made? A. Camera was placed forty-five foot
west of the near rail of the main track, and just
swung directly east and northeast, two different
views, and I just put the two views together to
make a continuous panorama of the whole lay-out,
which is this picture here. It will give you, from
the same point, just swinging ahead, you get that
view, looking east and northeast.

Q. That is east across the crossing and north-
cast towards Red Bank, from which the train
came, is that right? A. Yes, sir.

Q Now, take D-8, please, and tell me where
your camera was when you took that picture, and
in which direction your camera was facing? A.
Camera was set up on the easterly side of what
is known as the “Y” track, forty foot east of near
rail, showing crossing sign, a generally westerly
view across the crossing.

Q. This is the “Y” track, is it, down here (in-
dicating)? A. Yes, sir.

Q. You were cast of that? A. East of that.

Q. Then you were looking towards the cross-
ing? A. Right towards the crossing.

Q. Now, we will take Exhibit D-10, and ask you
where your camera was when you took that, and
in which direction it was facing? A. Camera was
set up thirty foot west of near rail of “Y” track.
View showing—

Q. West of the “Y” track? A. Yes, sir.

Q. That would he the station side of the “Y”
track? A. Yes, sir. Thirty foot west of the “Y”
track, view showing corner of Eatontown Station,
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and northeast towards Red Bank, showing the
Tinton Falls bridge in the distance.

Q. Now, I show yon Exhibit D-1l next and ask
you to tell us about that? A. Camera set up on
center rail of “Y” track, fifteen feet south of
Lewis Street, right there (indicating); general
view north towards Red Bank, showing the over-
head Tinton Falls bridge.

Q. Was your camera east or west of the “Y”
track, or on the “Y” track? A. Center rail of
the “Y” track, right in between the tracks.

Q. South of Lewis Street? A. Yes, sir; looking
towards Red Bank.

Q. Take Exhibit D-9, Mr. Morris? A. Camera
set up on passing siding, thirty feet south of point
of switch, which is the switch right there (indica-
ting).

Q. Go ahead? A. Thirty foot south of point
of switch of delivery track. General view north
towards Red Bank.

Q. Was your camera south or north of the
crossing itself? A. South. Looking north. I was
on the delivery track.

Q. Your camera was right in the passing sid-
ing, wasnt it? A. Yes. Passing siding. Or de-
livery track, we call it.

Q. This is the delivery track in here (indica-
ting) ? A. South of that.

Q. This is the passing siding up here (indica-
ting) ? A. Yes, sir. They merge right there.

Q. Now, I show you Exhibit D-12, which is the
last one, and ask you where your camera was
when you took that, and which direction it was
facing? A. Camera set up on south side of Lewis
Street, that is, across the tracks, ninety feet west.

Q. You were on the other side of the track then
from the station, is that right? A. Yes, sir.
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Q. South of Lewis Street! A. On the south
side of Lewis Street, ninety foot west of near rail
of main track.

Q. Yes. A. Looking towards Red Bank.

By Mr. Greenfield:

Q. Mr. Morris, can you tell us the distance be-
tween this “Y” track, as you call it, and the pass-
ing siding here on Lewis Street! A. I couldnt
say. Mr. Dodd was with me.

Q. When you made the pictures in February
of 1944, the scenery was rather barren, wasn't it!
A. Yes, sir.

Q. Now, on the west side of the main track, in
May of 1942, what was the condition of the
scenery at that time! A. Well, just low grass
there. And open country there. It is just weeds.

Q. Foliage! A. No trees or nothing.

Q. No trees! A. Only away back. Not close
to the railroad.

Q. T am asking you about the general condition
there. Was there foliage on the trees! A. Yes,
Sir.

Q. And grass and weeds were up! A. Yes, sir.

Q. That is open area to the west of that track
there, isn’t it! A. Yes, sir.

Mr. Greenfield: That is all.
Mr. Tomlinson: That is all.
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JOHN W. OUSTERMAN, recalled:
Direct-examination by Mr. Tomlinson:

Q. Now, Mr. Ousterman, when was it that you
left your position as station agent at Eatontown
and became train dispatcher? A. May 26,1943.

Q. And while you were agent at the Eatontown
Station, what were your hours of service? A.
From 6:20 ajm. until 6:25 p.m., and I had a lunch
hour from 12:15 until 1:35.

Q. Will you tell us whether or not it was part
of your job to meet the 6:17 train at night, that
is, the train that was involved in this accident?
A. Yes.

Mr. Greenfield: If your Honor please, |
think that is highly leading. I think the
man can testify what his duties were.

The Court: Well, it has been answered.
I will permit it to stand.

Q. Where were you when the 6:17 train came
in on May 11th, 1942, the night of this accident?
A. In the office.

Q. And where had you been that day? A. Been
on the job all day.

Q. Where on the job? I don’t want to lead you.
Whereabouts on the job?

Mr. Greenfield: If your Honor please, I
must object to that as being too indefinite.
If Mr. Tomlinson will fix a time, so that we
know what part of the day he has refer-
ence to, then I think we can follow along.

Mr. Tomlinson: I think as time goes on
it will be shown that that question is ade-
quately competent. I want to connect that
up with something else.

The Court: I think if it is limited to that
day, the day in question.
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Mr. Tomlinson: That is what I have
asked him, where he was on that day.

A. 1 was doing my regular duty, meeting the
trains, out around the freight yard. All the duties
that I usually do.

Q. Well, were you at the Eatontown Station, or
somewhere else! A. 1 was at the Eatontown
Station.

Q. Now, I show you a photograph which has
been marked D-1, and direct your attention to a
sign shown in that picture, and ask you to tell us
whether that sign was in the position it is shown
in on that picture, which was taken on May 13th,
1942, and ask you to tell us whether that sign was
there on May 11th, 1942, the day of the accident!
A. Yes, it was.

Q. And will you tell us the lettering on that
sign! A. “ Crossing protected by flagman for
trains at following scheduled times: Weekdays
12:10 pam., 5:20 p.m . Saturdays 2 :41 p.m. Sundays,
no flagman on duty.”

Q. That is the sign shown on the map as “ flag-
man’s sign” (indicating)! A. That is right.

Q. Now, will you tell us what there was on the
other side of the track, if anything, with refer-
ence to signs! A. There was the same a sign
reading the same as this sign.

Q. And that is over here, is it (indicating)! A.
That is right.

Q. Will you tell us whether that sign was there
on the west side of the tracks, on the day of the
accident! A. Yes, it was.

Q. It has been testified here, Mr. Ousterman,
that the sign on the west side of the track, the
other side from the station side, was, on the day
of the accident illegible. Will you tell us what the
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condition of that sign was with regard to legibil-
ity, whether it was legible and capable of being
read, or whether it was illegible? A. No. It was
legible.

Q. Now, these two trains that were shown on
that sign, will you come back to them again? A.
12:10 p.m., 5:20. 10

Q. The 12:10 p.mv was that a south bound train,
or north bound? A. South bound train.

Q. What particular train was that? A. That
was the Blue Comet.

Q. Did that Blue Comet make a stop at Eaton-
town at that time, or not? A. No, it did not.

Q. Now, go to the next train, was that the 5:20?
A. 5:20 p.m.

Q. What train was that? A. That was the Blue
Comet.

Q. Going in which direction? A. Going north.

Q. In other words, that was the Blue Comet
coming back, is that right? A. That is right.

Q. Where did the Blue Comet go, where did it
make its trip? A. To Atlantic City. New York
to Atlantic City.

Q. And on its way back, on its way north, did
it make a stop at the Eatontown Station? A. No,
it did not.

Q. Now, you show a train in there on Saturday. 30
What train is that? Will you give that to us
again? A. That was 2:41 p.m. That was an ex-
press going to Lakewood, terminating at Lake-
hurst.

Q. In other words, that was a south bound
train? A. That is right.

Q. Did that make a stop at Eatontown? A. No.

Q. This sign that you have referred to as being
shown in D-1, will you tell us whether or not that
is the same sign—and you identified it as being a 40

20
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sign over on the east side of the track,—tell us
whether or not that is the same sign that is also
shown in Exhibit D-6, D-3, and D-2? A. Yes, that
is the same sign.

Q. Now, Mr. Ousterman, speaking as of May
11th, 1942, the date of this accident, what if any

10 custom was there, or practice, at Eatontown, with
respect to flagging—having a flagman out for
trains going over that Lewis street crossing? A.
We only flagged the through trains, that did not
stop there.

Q. Were there any other through trains be-
sides the Blue Comet going south, the Blue Comet
going north, on weekdays, the Lakewood train on
Saturdays, and an occasional freight train? A.
No. Only an occasional freight train.

20 Q. What is that? A. No. There was just an
occasional freight train.

Q. Did you flag any trains at that crossing, or
had you flagged any trains at that crossing before
May 11th, 1942, except those trains which were
through trains? A. No.

Q. Now, the 6:17, which was the train involved
in this accident, was that a through train, or not?
A. It was not.

Q. That stopped at Eatontown, didnt it? A. It

30 did.

Q. Had you or had you not observed Mr.
Stickle, the driver of this truck, and Mr. Branham,
around the station premises, in the vicinity of that
crossing, on any day prior to the accident? A.Yes.

Q. And will you tell us whether or not you had
ever observed them in the vicinity of that cross-
ing, when a train came by, which stopped at the
Eatontown Station? A. Yes, I have.

Q. And on those occasions was the crossing

40 flagged by a flagman, or wasn't it? A. It was not.
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Q. Did you have a helper, or an assistant in the
station? A. Yes, I did.

Q. What was his name? A. Lester Whitfield.

Q. Where is Mr. Whitfield now? A. Why, he
is in the Army now.

Q. On the day of this accident where were you
at the time of the accident? A. I was in the office,
sitting in the bay window at the time of the ac-
cident.

Q. Maybe you can find a photograph here which
will show that bay window, Mr. Ousterman? A.
Yes, that shows the bay window right there (in-
dicating).

Q. Will you point it out to the jury, please? A.
It is right in here (indicating).

Q. Now, before the accident, shortly before the
accident, did you have any conversation with the
driver of this truck, or did you overhear any con-
versation which he had with somebody else? A.
Yes, I did.

Q. And about what time was that, Mr. Ouster-
man? A. About six o clock.

Q. This was Mr. Stickle that you overheard?
A. Yes.

Q. Now, will you tell us, please, just what hap-
pened, what you overheard, if anything? A. Why,
I spoke to him when he came in, and he came in
to make a report of breakage in the car of tile
pipe, which they were unloading. He came in to
make that report about six o’clock, to my assist-
ant, Mr. Whitfield; he took charge of that. And
Mr. Stickle at the time mentioned that—

Q. Keep your voice up, please? A. Mr. Stickle
at the time mentioned that it was unusual for a
freight station to be open this late. Mr. Whitfield
told him that we were open because the train was
due at 6:17, and after that we closed.
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Q. And then what did Mr. Stickle do after that!
A. Why, he signed the freight bill, or delivery re-
ceipt. We notated the breakage on his copy, and
our copy, and then he went out.

Q. Do you recall how long it was before this
accident that this car containing the pipe had
come into your station? A. Yes. It was May
8th.

Q. Now, while you were in the bay window, will
you tell us whether or not anything attracted your
iattention to the fact of this train, as it ap-
proached? A. Why, I heard the train blow the
usual whistle sign.

Q. I beg your pardon? A. At the usual whistle
sign, by the overhead bridge.

Q. How many times did it blow then? A. It
blew four times. And in a very few seconds it
started to blow for the second time, for the cross-
ing, and called my attention to look up. And at
that time the head of the truck was on the pass-
ing siding, apparently stopped.

Q. Could you tell whether it was actually
stopped or not? A. Well, I would say it was
stopped.

Q. Well, go ahead? A. At that time the train
was about fifty feet from the crossing, and I,
thinking that the train was stopped, I resumed my
duties of adding the column of figures for my
daily reports. The next thing I heard was the
crash.

Q. Now, at the time of the crash, had the
whistle stopped blowing? A. No.

Q. Still blowing? A. Still blowing.

Q. And how long after that was it before it
stopped blowing? A. Well, it seemed like it was
still blowing when the wreckage stopped; when
they stopped in front of the station.
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Q. Now, where with reference to the door—I
think there is a door leading out to the tracks,
isn’t there? A. Yes.

Q. Where with reference to that door was the
engine with the wreckage on it, when it came to a
stop? A. Well, at the south end of the station.

Q. That is down here (indicating)? A. Yes,
right opposite that.

Q. What did you do then, Mr. Ousterman? A.
Why, I went after—out to the wreck, and immedi-
ately came right back in and called the Eaton-
town ambulance.

Q. And as you went out did you notice whether
the bell was or was not ringing at that time? A.
Yes, the bell was still ringing.

Q. Still ringing? A. Yes.

Q. And you got an ambulance, did you? A. Yes.

Q. And had the colored man taken to the Mon-
mouth Memorial Hospital? A. That is right.

Mr. Tomlinson: Cross-examine.
Cross-exammation by Mr. Greenfield:

Q. Mr. Ousterman, did you tell us that there
were other through trains, other than the Blue
Comet, that passed the Eatontown Station? A.
An occasional freight train.

Q. What do you call by occasional? A. Well,
possibly one, sometimes two a day.

Q. Sometimes more than two? A. Very sel-
dom.

Q. Sometimes? A. Yes. Sometimes.

Q. Were those freight trains mentioned on that
sign? A. No.

Q. Did you flag freight trains ? A. Yes.

Q. Who did the flagging, you or Mr. Whitfield?
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A. Well, if I was busy, why, Mr. Whitfield. Or,
if he was busy, I would flag.

Q. When did those freight trains go through,
the through freight trains, I mean? A. There was
usually one about eight o’clock in the morning,
and the other going back to Red Bank was around
four to five, or six o’clock at night. They were
not scheduled trains.

Q. So that they didnt come through at the
same time always? A. No.

Q. Where was Mr. Stickle when some of these
trains that stopped at Eatontown, do you know?
A. Yes, he was at the crossing, waiting for that
train to pull out of the station.

Q. When was that? A. 11:30, we had a train
due to stop there at 11:30, and I have seen him
there waiting for that.

Q. Did you hear him testify the other day? A.
I did.

Q. And did you hear him testify that in all the
time that he was there, he never saw a train stop
at Eatontown?

Mr. Tomlinson: Objected to. Imma-
terial.
The Court: Objection sustained.

Q* When were those signs painted, Mr. Ouster-
man, do you know? A. When we had a change of
timetable, that required the change of those signs.

Q. Well, when you had the change of the time-
table, did the entire sign get a new re-painting?
A. Sometimes it did, and sometimes it didn't.

Q. Well, the last time prior to the happening of
this accident, did those signs get a new painting?
Or was there just a change of the sign made? A.
I don’t just recall. It is quite a while ago.

Q Well, how long before the happening of this
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accident was that sign last re-painted, or changed,
do you know? A. Do you mean the whole sign,
the entire sign?

Q.-I don’t care. When was the last time that
that sign was changed, whether it was re-painted,
or some of the letters changed, or what was done
to it, and when, just before the happening of this
accident? A. I don’t recall just when it was
changed. Whenever the change of timetable, that
is when it was changed. [ don’t know the exact
date.

Q. Would this refresh your recollection any?
Do you remember Mr. Whitfield testifying and
saying that it was at least six months before the
happening of this accident?

Mr. Tomlinson: I object to that, whether
he heard Mr. Whitfield testify to that, or
not.

The Court: Objection sustained.

Mr. Greenfield: Well, I am asking if it
refreshes his recollection.

Mr. Tomlinson: I object to the question.

The Court: Objection sustained. It is
immaterial.

Q. Well, was it more than six months prior to
the happening of this accident? A. I don’t just
recollect when they were last painted.

Q. Now, did you see the truck prior to the time
it left the freight yard? A. No.

Q. When is the first time that you saw it im-
mediately prior to this accident? A. I saw it when
it was apparently stopped on the passing siding.

Q. Apparently stopped? A. Yes.

Q. And what part of the road was it? A. It
looked to me like the middle of the road.

Q. Going which way, across? A. Across.
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Q. Well, what part of the road was it on, the
right or the left side of the road? A. Well, I
couldn’t exactly tell from where I sat in the office.

Q. Where was the train with regard to the Tin-
ton Falls bridge, if you can tell us, when you say
the first whistle blew? A. Well, it was under the
bridge, this side of the—the whistle board is this
side of the bridge, and when I first saw it, it was
probably one thousand feet down the track.

Q. Well, was it south of the bridge, or was it
north! A. Yes, it was south of the bridge.

Q. How do you know that! A. Well, I know
the territory there.

Q. Well, how could you tell whether it was
north or south of the Tinton Falls bridge! A.
Because I couldn’t see north of the bridge. There
is a curve there.

Q. Well, there is quite a curve all along that
line! A. I can see this side of the bridge from
where I sat in the office.

Q. Did you see the whistle blow! A. I heard
the whistle blow.

Q. Did you hear the whistle blow before you
saw the train! A. No. I heard the whistle blow
first. " . .

Q. So that actually you can’t tell whether the
whistle blew north or the south side of the bridge,
because you heard the whistle blow first, and you
didn’t see the train, is that right! A. Yes, the
train was south of the bridge when I heard it
blow.

Q. How do you know! A. Because I saw it.

Q. Well, a minute ago you just said that you
heard the whistle blow first, and then you saw the
train! A. That is right.

q. Now, how do you know that the train was
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not on the north side of the Tinton Falls bridge?
A. Well, because I cant see north of the bridge.

Q. But you didnt see the train before the
whistle blew, unless I misunderstand your testi-
mony. Didn’ you just tell me that you heard the
whistle blow, and then you saw the train? A.
That is right.

Q. So that actually how do you know, when you
say that the train was this side, the south side of
that bridge? A. Because I heard it blow the
usual four blasts.

Q. Now, my friend, perhaps you don’t under-
stand me, or I dont understand you.

Mr. Tomlinson: Let him finish his an-
Sswer.

Q. Go ahead and finish your answer. A. Be-
cause | heard the usual four blasts, which were
this side of the bridge.

Q. Well, now, you didn’t see the train until af-
ter the whistle had blown? A. Possibly a second.

Q. Right? A. Yes.

Q. And if you didn’t see it until after the whis-
tle blew, then, as a matter of fact, you don’t know
where the train was when the whistle blew, do
you? A. Well, it was a matter of seconds be-
tween the whistle and the time I saw it.

Q. Seconds? A. That is right.

Q. Could it have been the north side of the Tin-
ton Falls bridge? A. No.

Q. Well, how do you know that? A. Well, I
heard it blow four times this side of the bridge,
and I saw the train this side of the bridge.

Q. You heard it blow? A. Yes.

Q. But you didnt see the train before you
heard the blow, is that right? A. Possibly sec-
onds from the time.
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Q. Just answer the question, please? A. No,
I didn’t see the train until after I heard it blow.

Q. So that, as a matter of fact, without guess-
ing, without conjecture, you don’t know where the
train was when that whistle blew, do you? A. Yes,
I know where it was when I heard it blow.

Q. All right, tell me how you know? A. Be-
cause | saw it.

Q. Where was it? A. This side of the bridge,
south of the bridge.

Q. Did you see the train before the whistle
blew? A. No, I didn’t see the train before I heard
the whistle blow, no.

Q. All right, now. First you heard the whistle
blow, and then you looked up, is that right? A.
That is right.

Q. How far up that track could you see? A.
All the way to the bridge.

Q. I thought you just told me there was a curve
there. A. I couldn’t see beyond the bridge. I can
see up to the bridge.

Q. Well, how far, or just where was the tram
at the time that you saw it? A. Well, when I
first saw it, it was this side of the bridge.

Q. How far? A. Oh, possibly one hundred feet.
Maybe seventy-five feet this side of the bridge.

Q. Only seventy-five, and possibly one hundred
feet this side of the bridge? A. South of the
bridge.

Q. And it was seconds before, possibly, when
you heard the whistle blow, is that right? A. That
is right.

Q. But you don’t know whether the tram was
north or south of that bridge when the whistle
blew, do you? A. Yes. It was south of the
bridge.

Q. Well, the only thing that I am sure of here
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is that when you looked up, after hearing that
whistle blow, the train was possibly seventy-five
to one hundred feet this side, south side of the
bridge, right? A. That is right.

Q. How fast was the train going, do you know?
A. No, I don’t know.

Q. When the train was down at the bridge did
you hear the bell? A. No, I didn’t hear the bell
at that time.

Q. Now, do you know the distance between this
“Y” track here and the passing siding here? A.
I don’t know the exact distance.

Q. Can you tell us approximately? A. It is
about, oh, sixty feet.

Q. And Lewis Street crosses both the Y track
and this—the two sets of tracks, the passing sid-
ing and the main track? A. That is right.

Q. Now, do you remember Mr. Stickle the night
of this accident, prior to it? A. Yes.

Q. What was he wearing? A. Well, he had on
work clothes. 1 wouldn't testify as to the color,
or anything. But he had on his usual work clothes.

Q. Any different appearance that night than at
any other time that you had seen him? A. No.

Q. Did you see Branham that night? A. Not
before the accident.

Q. After the accident, do you remember who
was at the scene there? A. I don’t remember
everyone that came down to that scene, because
the place was filled there in about ten minutes.

Q. Did you see Chief Kirkegard? A. Yes.

Q. Did you see John Mente? A. Yes, I was
just closing the station when he came down, about
half past eight.

Q. Was Lester Whitfield with you all the time?
A. Yes.
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see all of them! A. I didnt see all of the tram
crew. [ saw the engine crew, and the conductor,
and the baggage master, but I didn’t see the flag-
man on the rear of the train.

Q. Did you see Mr. Gaas, the man that was
A. No, I didn’t see him.

Q. He was the executive from the fire depart-
ment! A. No, 1 didn’t see him.

Q. What was the condition of the truck, did
you see that right after the accident! A. Yes.

Q. What was the condition, please! A. [ would
say a total loss.

Q. Total wreck! A. Oh, yes. It was wrecked.

Q. Where was the truck with regard to the en-
gine of the train when you first saw it! A. Well,
it was a mass of wreckage, right ahead of the en-
gine. .

Q. How far ahead! A. Eight on the engine. On
the cow catcher.

Q. Eight on the engine! A. Yes.

Q. Well, was it wrapped around it, or standing
up! Can you tell us the position of it! A. It hit
the truck right in the middle, it took the cab and
just bent it and shoved it right ahead, until they
came to a stop.

Q. Well, was it in the form ofa “U” ora“V”?
A. Yes,a “V.”

Q. Did you see any wreckage, or any of the re-
mains of the cargo of that truck? A. Oh, there
was pieces all over.

Q. Where was that cargo, or the pieces! A.
Well, along the track.

Q. Did you see anything else, either immedi-
ately prior, or just after the accident!

Mr. Tomlinson; I think that is a pretty
general question. I don’t know just what



137

John W. Ousterman—=Recalled—Cross.

counsel means. It is too general. “Did
you see anything else.”

Mr. Greenfield: That is what I would like
to know, if he did see anything else.

A. Do you mean while I was in the office, or just
what do you mean?

Q. Yes, while you were in the office? A. I was
busy on the telephone most of that time reporting
the wreck to the train dispatcher, and all those
things, you know.

Q. Right immediately before the accident? A.
Oh, before the accident?

Q. Yes.

A. I was busy on my Western Union reports, and
I had my eyes down on my work most of the time.
I dont recall seeing anything else except the
truck, prior to the accident.

Q. How long was it before the accident when
you heard the whistle, you say the train was
seventy-five to one hundred feet south of the Tin-
ton Falls bridge, at the time of actual collision?
A. Probably less than a minute.

Q. That takes in a lot of time. How much less ?
A. I can’t truthfully answer, because I don’t know
how fast that train was going when I first saw it.
I would have to figure out how long it would take
to go one thousand feet in so many seconds.

Q. Well, how many feet was it travelling a
second?

Mr. Tomlinson: He said he didn’t know.

A. If it was going twenty-five miles an hour.

Q. What is that? A. I say, if it was going
twenty-five miles an hour.

Q. Just a moment, please. A. All right.

Q. Don’t suppose anything. Just tell us what
you know. A. I don’t know how long it would
take.
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Mr. Tomlinson: He says he can’t tell
how fast it was going, because he does not
know the speed of the train.

The Court: He has answered that. He
has to suppose something, if he answers
anything at all.

Mr. Tomlinson: I object to the question,
as put. He has already said he couldn’t an-
swer it. And counsel knows it.

Q. How long was it, from the time the whistle
blew the first time, and then you say it blew again!
A. T would say it was almost immediately.

Q Between the first time, when you heard it
blow again! A. The first four blasts of the whis-
tle, and it was almost immediately they started
the second.

Q. Ho you remember testlfylng here at tne
trial in March! A. Yes.

Q. March 13th, Mr. Ousterman! A. I do.

Q Do you remember being asked this question,
page 112: “ Q. How long did it take for the train
to get from the point where the whistle first blew,
to this point where it blew again!” And do you
remember answering: “ About thirty seconds.” !
A. That is right. .

Q. “Twenty or thirty seconds”! A. Well, it
is very near immediately.

Q Did you see the train between the time that
you saw it seventy-five feet from the Tinton Falls
bridge until the accident! A. Yes. Wheii I
looked up the second time the train was about
fifty to seventy-five feet from the crossing, and
the truck was apparently stopped on the passing

s1d1n% _
Q. You are not sure that it was stopped! A.
Yes. I would say it was stopped.
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Q. You are sure? A. Yes, it was stopped.

Q. Did you see the truck! A. Yes, I saw the
head end of the truck.

Q. Did you see the wheels! A. Yes.

Q. Did you! A. Yes.

Q. Where were the wheels! A. In the usual
place, right on the front of the truck. On the
tracks. Stopped right on the passing siding
tracks.

Q. Where were the wheels! A. The front
wheels were stopped on the passing siding track.

Q. Where! A. On the crossing.

Q. What side of the crossing, north or south!
A. Why, in the middle of the crossing.

Q. Between the two tracks! A. That is right.

Q. What side of Lewis Street! A. Well, it was
in the middle of Lewis Street.

Q. In the middle of Lewis Street, both ways!
A. Well, it was travelling in a westerly direction,
the truck was.

Q. It was going across! A. That is right.

Q. And it was in the middle of Lewis Street!
A. Yes.

Q. And between the two tracks, so that it would
be about center both ways! A. That is what I
saw. [ couldnt say sure.

Mr. Tomlinson: He didn’t say between
the two tracks.

Mr. Greenfield: I am talking about here
on the passing siding.

Q. In the center of the two tracks, on the cen-
ter of the street! A. From where I sat that is
the way it appeared to me.

Q. Now, how long did it take for the train to
cover the distance between the Tinton Falls
bridge, or just South of it, to the Lewis Street
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crossing! A. I don*! know how fast it was go-
ing at that time.

Q. I didnt ask yon that. I ask yon, how long
did it take to cover the ground between seventy-
five to one hundred feet south of the Tinton Falls
bridge, when you first saw it, and when it got
to Lewis Street!. A. I don’t know.

Q. But the next thing you knew the train was
about fifty feet from the crossing, when you saw
it again! A. That is right.

Q. Now, did all of the signs, or both of those
signs, carry the same timetable on them! A.
Yes.

Q. Sure of that! A. 1 am.

Q. Both painted at the same time! A. Yes.

Q. Who painted them, do you know! A. The
painters.

Q. Do you know who they were! A. Well,
they have had various painters there.

Q. Well, who painted them the last time! A.
I don’t just recall which painter it was, but a
railroad painter painted them. It was a small
JObQ'. Was there a sign around the railroad sta-
tion anywhere over on the “Y” track, that is,
this track that comes down here to the northeast!
Was there any sign anywheres around here, or
at the station, or at either side of the main track,
or the passing siding, or the delivery track, or
anywheres else in this whole general area shown
on this map that said “we flag only through
trains”! A. No sign reading that way.

Q. Well, was there any sign to say that we
flag trains in addition to those shown on that sign
that you have read! A. No. It read crossing
protected by flagman for trains at following
scheduled times: Weekdays 12:10 f.m., 5:20 p.m.
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Saturdays 2:41 p.m. Sundays, no crossing watch-
man on duty, or no flagman on duty.”

Q. So that actually you just flagged through
freight trains, in addition to anything that was
posted, and in addition to any notice that was
given to the general public! A. Those freight
trains are not scheduled trains.

(Question repeated by stenographic re-
porter.)

A. We only flag through trains. Trains not
scheduled to stop.

Q. So that the public generally, however, had
no notice that you were going to flag through
freight trains, or any other trains, other than
those listed on that schedule, is that right!

Mr. Tomlinson: Objected to. That is a
matter of conclusion. Testimony has been
given as to what was on the sign.

The Court: That is right. It is just a
repetition of that. 1 will permit it.

A, That is why we flagged the crossing, to pro-
tect the public for trains that were not scheduled
to stop there.

Q. Well, was there any schedule posted any-
where telling the general public, approaching
that crossing, the crossing here, either at the
“Y” track, or the passing siding, and the main
siding, when any train stopped there, or didn’t
stop there, other than the three trains mention-
ed on the signs that you just read from! A. No.
There was no sign reading to that effect.

Q. So that with the exception of those two or
three trains, nobody knew when a train stopped
there, or went through!

Mr. Tomlinson: I object to that.
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The Court: Objection sustained. That
is about the fourth time.

Mr. Tomlinson: Plenty of people might
have known it, and we say that these
people knew it.

Q. Did you personally talk to Stickle or Bran-

180 ham after the accident? A. No, I dont recall

talking to either one of them personally. My
helper was out there.

Q. Did you see Branham there? A. Yes.

Q. And where was he? A. He was on the
other side of the track from the station.

Q. Well, will you just point out to the jury,
please, where Branham was? A. The wreck
came to a stop about here, and, he was on the
west side of the track, about over here, on the

20 right of way (indicating).
Q. What was he doing there? A. He was sit-

ting.

é. Did you see his condition? A. Yes.

Q. What was it? A. He was bleeding from the
mouth, and I think around the eye. Around the
cheek. I don’t know just whether it was the eye,
or where it was, but it was bleeding along the
cheek here. Y

Q. And you didn’t talk to him? A. No, I didn t
go all the way over across the track.

3 Q. When the train came to a stop, did I under-
stand you to say that whistle was blowing? A.
Yes, when the train was coming to a stop right
there in front of the station, the whistle was still

30

blowing. .
Q. Vghen it stopped, was the whistle blowing?
A. X remember just before it came to a stop,
when it passed the office, it was still blowing.
Q. The question was, when it came to a stop,
40 was it still blowing? A. I dont know.
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Q. Well, when yon ran out, had the train
stopped! A. Yes.

Q. Was the whistle blowing at that time! A.
No.

Q. Do you know when the whistle stopped
blowing!

Mr. Tomlinson: He has already testified,
if your Honor please, that he does not.

Mr. Greenfield: I don’t believe that is
SO.

Mr. Tomlinson: I don’t care whether
you believe it. The record will show it.
He .has already testified to it. Counsel
goes over, and over, and over, and over.

Mr. Greenfield: 1 am afraid, sir, that
Mr. Tomlinson didn’t listen carefully to
the question.

Mr. Tomlinson: I listened carefully, and
he said he didnt know when it stopped.
Counsel asked him whether it was still
blowing when the train stopped, and he
said, I don’t know.

The Court: 1 think he limited his testi-
mony to what it was doing as it went by
his station. He knows what it was doing
then, that is all.

Mr. Tomlinson: He said that is all he
knew.

Mr. Greenfield: That is all.

Redirect-examination by Mr. Tomlinson:

Q. When you saw the train as it got closer to
the station, did you notice the speed then, Mr.
Ousterman! A. When I last saw it, it was go-
ing about twelve miles an hour. It was coming
to a stop. To the station stop.
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Q. Now, I just want to get two or three things
clear in my mind. You told counsel that you
were sitting in the station, and you heard the
train blow up around the bridge somewheres, and
you looked out and saw the train. Did you so
testify? A. Yes.

Q. Now, when you saw the train up here,
wherever it was, north of the crossing, when you
saw it, when you noticed it, had the train then
stopped blowing, or was it Still blowing? A. Oh,
it was still blowing.

Q. And then you said after it finished those
signals, a very short time thereafter, it started
to blow again? A. That is right.

Q, And after it started the second time, which
you say was a very short time after the first
time, did it continue to blow' until after the crash,
or was its blowing interrupted? A. No. It con-
tinued to blow.

Q. So, when you heard it blow up around here
somewhere, you looked up and you saw it, and
at that time it was still blowing? A. That is
right.

Q. Then a short time after that, it started to
blow again, and blew until after the crash, is
that right? A. That is right.

Mr. Tomlinson: That is all.
Recross-examination by Mr. Greenfield:

Q. Wait a minute. I am not sure if I under-
stand this. My impression is from your testi-
mony, and as I understand it—

Mr. Tomlinson: If your Honor please,
I don’t care what counsel’s impression is.
I dont think it is fair to state that. Let
him put a question or two.
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Q. Did you say that the whistle blew here, and
then in a very short interval it blew again? A.
Well, it blew the usual four blasts, which would
take it pretty well down the track, to blow four
whistles.  Then almost immediately—I said
twenty seconds in my last statement, I think, in
March—but it was almost immediately, it start-
ed to blow again, and was still blowing when it
went by the office.

Q. Well, didn’t you just tell Mr. Tomlinson
that it blew here, and then a very short interval
it blew again and blew all the ways down until
after the accident?

Mr. Tomlinson: That is what he says
now.

A. Yes, that is what I say now.
Q. That is what you say? A. Yes.

Mr. Greenfield: All right. I just want
to make sure I understood that. Thank
you.

Mr. Tomlinson: I want to make sure—

Ry Mr. Tomlinson:

Q. You say when it blew up around here, it
blew a crossing whistle? A. That is right.

Q. Four blasts? A. That is right.

Q. And after it got down the track a ways,
a short time after it finished those four blasts,
it started to blow again and blew until after the
crash? A. That is right.

Mr. Tomlinson: That is all.
Ry Mpr. Greenfield:

Q. What part of that station was your office
at? A. About in the middle. On the west side.
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On the main track side. There is a bay window
there.

Q. The middle! A. That is right. About there
(indicating).

Q. Is that bay window shown on that map! A.
It is shown on the picture here.

Q. T ask you— A. No, it is not on the map.

Mr. Greenfield: That is all.
Mr. Tomlinson: That is all.

HAROLD WARWICK, a witness produced on
behalf of the Defendant, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Warwick, wdiere do you live! A. Long
Branch, New Jersey.

Q. You work for the Central Railroad! A.
Yes, sir.

Q. What is your job! A. Locomotive engineer.

Q, How long have you been a locomotive en-
gineer, Mr. Warwick! A. Since 1914.

3 Q. Were you the engineer of the train that was
involved in this accident! A. Yes, sir.

Q. And how long had you had this particular
run that you were on this—operating this night!
Was that your regular run, or not! A. No. It
was not. That was extra for me.

Q. Beg pardon! A. I was extra on that run
at that time.

Q. Had you run it before! A. Yes.

Q. Many times! A. Yes, lots of times.

Q. What was the number of your engine, if
you remember! A. 176.

Q. Will you tell us what kind of an engine that
was, or is it one of the long boilers with a cab
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at the rear, or is the cab in the center? A. Cab
is more to the front of the boiler.

Q. The cab is on the side of the boiler, is that
right? A. On the front. The cab is near the
front of the boiler. Beyond the middle.

Q, What have you on your left hand side? A.
I have the boiler on my left.

Q. Is the top of the boiler lower or higher than
the top of your head? A. Higher.

Q. So that as you approach a crossing, or a
given point, is your view to the left obstructed,
or not obstructed by that boiler? A. Well, it is
obstructed.

Q. You have a bell on that engine? A. Yes,
Sir.

Q. How did that bell operate? A. Operated
automatically by air.

Q. How was it turned on, and how was it
turned off? A. By turning an air valve, a small
valve, with my left hand. Turned on, and turned
off the same way.

Q. Do you know about how heavy that bell
was? A. Between seventy-five and one hundred
pounds.

Q. Now, did you make a stop at Red Bank on
this afternoon, or early evening? A. Yes, sir.

Q. And what was the next stop after that? A.
Eatontown.

Q. And while your train was standing in the
station at Red Bank, was the engine bell on or
off? A. The bell was off.

Q. After you started out from Red Bank, what,
if anything, was done to the bell? A. I turned it
on just before I left Red Bank.

Q. Now, as you left Red Bank and travelled to-
wards Eatontown, what was your speed? A. Do
you mean the top speed?
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Q. Well, just tell us the way you travelled from
Red Bank to Eatontown! A. Well, it is only
three miles, and the top speed would be about
between forty and forty-five miles an hour.

Q. About where was it that you made that
speed! A. That would be down there about at
Shrewsbury.

Q. And then after that what happened to your
speed! A. After that the engine is shut off, we
are not using steam, and the speed is cut down
to make a station stop at Eatontown. r

Q. Now, were you familiar, or not familiar with
the whistle board up here for the Lewis Street
crossing at Eatontown! A. I am.

Q. And were you at that time familiar with
it! A. Yes, sir. .

Q. And were you familiar with this crossing,
the Lewis Street crossing! A. I am.

Q. Were you at the time! A. Yes.

Q. And as you approached this crossing what,
if any, signals did you yourself give of the ap-
proach of your train! A. I blew the crossing-
usual crossing signal, whistle signal twice.

Q. About where were you with reference to
that whistle board, or whistle post, when you first
started to blow your first signals! A. Right at
the whistle board.

Q. How many did you blow, how many blasts
did you blow! A. I blew four blasts.

Q. Well, were they all the same! A. Two long
and two short.

Q. And then after that what, if anything, did
you do! A. I blew four more.

Q. And about how long was it after you
stopped your first set of four, before you started
your second set! A. Immediately.

Q. At the time this collision occurred between
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your engine and this truck, had you stopped blow-
ing? A. 1 was blowing as the engine passed
over the crossing. When the truck was struck I
was blowing the whistle.

Q. Still blowing? A. That is right.

Q. Now, at the time that you started to blow
your first set of crossing whistles, about how fast
were you going? A. I would say probably thirty-
five to forty miles an hour.

Q. At the time that you hit this truck, about
how fast were you going, if you know? A. It
would be between twelve and fifteen miles an
hour, at that crossing.

Q. Did you see the truck before the accident?
A. Yes, sir.

Q. And will you tell us, if you please, just what
you saw? A. Well, when I was fifty feet from
the crossing I could see the truck moving at slow
speed, approaching the crossing. The truck was
about twenty feet from the crossing. And then
I looked to my right side and I saw traffic
stopped, and as I moved to the crossing the truck
just—rather, just as I got to the crossing I could
see the front wheels of the truck coming up over
the rail, and it was struck just behind the cab
of the truck.

Q. Now, at the time that the crash occurred,
was your bell ringing, or not ringing? A. It was.

Q. From the time that you turned it on at Red
Bank, up until the time of this crash, had your
bell stopped ringing? A. It had not.

Q. When did you turn it off? A. Just before
I got off the engine at Eatontown.

Q. Now, Mr. Warwick, tell us this, if you are
able to: When you blew the first set of crossing
whistles, two long and two short, which you say
you started up around the whistle board up here,
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can you tell us approximately how close to the
crossing that set of four whistles carried you!
A. 1 was five hundred feet from the crossing
when I completed that first whistle. So I blew
another signal. .

Q. Who was your fireman? A. Edward Wil-
beg: When you saw this truck passing in front
of you, what did you do? A. I put the brakes in
emergency.

Q. How is that done, Mr. Warwick? A. By
putting the brake handle all the way to the left—
to the right, rather.

Q. Now, as you approached this crossing, could
you see out on your right hand side, on the west
side of the crossing? A. Yes.

Q Will you tell us whether or not you saw
any cars along that road? A. I did. I saw cars
parked. They were stopped there.

Q. After you came to a stop about where was
your engine with reference to the station? A.
Right in front of the station.

Q. How many cars did you have, do you know?
A. Four. .

Q. Where was the rear, or middle of your tram,
with reference to the crossing? A. The middle
of the train was on the crossing.

Q. Do you know which car it was, or which
cars? A, The second—the rear of the second
head car was on the crossing.

Q. The rear of the second head car? A. That
is right. vy o ,

Q. How about the head of the third car from
the head end? A. That would be on the crossing

too.
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Cross-examination by Mr. Greenfield:

Q. How far back from the crossing were those
cars that yon saw parked there? A. The cars
on the highway? On Lewis Street?

Q. Yes. A. I wouldn’t know exactly how many
1feet, but they were probably fifty feet back, at
east.

Q. How high off the ground is your cabin—or
your cab? A. Oh, about ten feet.

Q. The floor is about ten feet above the
ground? A. No. [ don know just how far it
is from the ground to the bottom of the cab. I
am about ten feet above the ground when I sit
in* the cab.

Q You are? A. Yes.

Q. What part of you? A. My head. Ten to
twelve feet. [ haven’t got exact measurements
on that.

Q. How far did you go past that station when
you stopped, you say, the front of your engine?
A. The engine was in front of the station.

Q. How far past Lewis Street had you gone?
A. About two hundred and fifty feet.

Q. Two hundred and fifty feet? A. About two
hundred, or two hundred and fifty.

Q. Hid you say that the bell was ringing as
you left Red Bank? A. The bell was ringing,
yes.

Q. All the way? A. Yes.

Q. And it wasnt shut off until when? A. When
I got off the engine at Eatontown after the acci-
dent, just before Xgot off I shut the bell rinsrer
off. '

Q. That was about two hundred to two hundred
and fifty feet past Lewis Street? A. Yes.
Q. And none of that time in between Red Bank
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and two hundred to two hundred and fifty feet
past the Lewis Street crossing was that bell shut
off? A. No. It was not.

Q. Can you control the sound of that bell? A.
No. \

Q. I mean, you can’t play a tune on it? A. No.
It is turned on by merely turning a valve, and
it is an automatic bell ringer. It rings itself.

Q. How about the whistle? Can you control
the sound of that? A. Oh, yes. You can blow
it loud, or you can blow it so it can hardly be
heard.

Q. And as you approached the Lewis Street
crossing, what tone, or what strength did you
give to that whistle? A. I blew it the usual way,
usual crossing whistle.

Q. As you approached Lewis Street? A. That
is right.

Q. Now, when you got about fifty feet from the
crossing, you saw the truck? A. That is right.

Q. And the truck was where? A. About twenty
feet, I judge, from the track; they appeared to
be coming to a stop.

Q. From what track? A. The main track, track
I was on.

Q. Twenty feet? A. About that, yes.

Q Was he moving at the time that you saw
him? A. Yes, moving slowly, as though he were
stopping.

Q. Well, was he moving? A. He was moving
slowly.

Q. Did you see who was in the truck? A. No,
not at that time I didn'.

Q. Do you know what was on. the truck? A.
Not at that time I didn'.

Q. Why not? A. I couldn® see back of the
truck. I didn’t notice what was in it.
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Q. Well, you said you couldnt see. Why
couldnt you see! A. All I noticed is the truck
moving. Not what the load was. A moving truck.

Q. Now, my friend, just try to answer the
question, please!

Mr. Tomlinson: I submit he has answer-
ed it.

Q. You say you couldn’t see the back of the
truck. Why! A. 1 didn’t try to see the back
of the truck.

Q. Well, you just said you couldn’t see it.

Mr. Tomlinson: He explained that by
saying that he didn’t notice.

The Court: He said he couldn’t see, be-
cause he didnt try to see.

A. That is right.

Q. Well, if you tried, could you have seen it!
A. No.

Q. How far down this track could you see, when
you were what distance from Lewis Street, where
could you get a good view of that crossing! A.
I would say five hundred feet. To see the cross-
ing itself, the rails on the crossing, at five hun-
dred feet, I should say.

Q. Could you see the back part of the station
here, from five hundred feet! A. I could see
Eatontown station, yes.

Q. The question was, could you see the back
part of this station! A. I don’t know about the
back door. I could see Eatontown station.

Q. Well, do you know if there were any trucks
right in the back here! A. At five hundred feet
I didn’t see.

Q. Could you! A. I didnt see.

Q. Well, could you see! A. I dont know. I
didnt see any.
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Mr. Tomlinson: I object. This is argu-
mentative.

Q. The first time you saw the truck was twenty
feet from the crossing, or from the rails, is that
right? A. Twenty feet from the track I was on.

Q. And how fast would you say that truck was
moving, if you could tell? A. Wrell, it was mov-
ing very slowly. I wouldnt know how fast.

Q. Did you see any people on Lewis Street?
A. No. ) )

Q. Was there anyone in the cab with you? A.
No.

Q. Now, when you left Red Bank, what time
was it?  A. 6:10 p.m.

Q. Is that the usual time? Were you on time
at Red Bank? A. We were about two minutes
late.

Q. Late? A. That is right.

Q. That wasn’t your regular run, was it? A.
No, sir.

Q. Did you have any help on that run, up m
the engine? A. None. No.

Q. Did you talk to any of the train crew be-
fore leaving Red Bank? A. At Red Bank?

Q. Yes. A. No, sir.

Q. Did you talk to any of them prior to reach-
ing the Lewis Street crossing? A. Where do
you mean? ) )

Q. From Red Bank to Lewis Street crossing?
A. No. ) i i
Q. Did you discuss this case with any one be-
fore coming to Court here today? A. Why I
talked to Mr. Tomlinson.

Q. When? A. Last week, before we came to
court.

Q. Any one else? A. No.
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Q. Who told yon yon were coming to court?
A. Mr. Tomlinson.

Q. Where did he tell yon that? A. In his
office.

Q. How did you get to his office? A. We were
called there.

Q. Who called you there? A. Mr. Tomlinson.

Q. How did he call you? A. From the Central
Railroad.

Q. On the telephone? A. By telegraph.

Q. Telegram? A. Yes.

Q. Is that what you said? A. Telegraph, yes.

Q. Do you know who the members of that train
crew were? A. Yes, sir.

Q. Who were they? A. Conductor Jones, bag-
gage master was Brower, brakeman on the front
end was Ryan, the fireman was Wilbert.

Q. After the accident did you talk to anybody?
A. Of the crew, do you mean?

Q. Anybody? A. Oh, I probably have. I don’t
remember now.

Q. Did you look around to see what had hap-
pened there? A. Yes.

Q. Did you see Mr. Stickle? A. No, I didn't
see Mr. Stickle.

Q. Did you see Mr. Branham? A. Yes.

Q. Where was Mr. Branham when you saw
him? A. Sat up on the bank.

Q. Did you talk with him? A. No, I didnt
talk with him.

Q. Did you notice his condition? A. Yes.

Q. What was his condition? A. Why, he was
bleeding at the face when I saw him.

Q. Did you see Mr. Gaas there? A. No, I
didn't.

Q. You know who Mr. Gaas is? A. I know now,
yes.
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Q. The gentleman who was here and testified!

Mr. Tomlinson: I do not think that is
fair, for counsel to refer to prior proceed-
ings in this matter.

The Court: It is all right to ask him if
he saw him.

Q. Who else did you see there! A. Oh, at the
time I saw the station crew, the crew on the
train. 1 saw—

Q. Who was the station crew! A. Mr. Ouster-
man and his helper were there, and I saw the
Eatontown police chief there. There was other
people I recognized. Outside of that I dont
know. There were a lot of people around there.

Q. When did you start to blow the first whistle,
when you approached the Tinton Falls bridge!
A. No. I started to blow the crossing whistle at
the whistle board. That is south of the bridge.

Q. That whistle board is marked “W ™ here,
to the west of the main track, is that right! A.
That is right.

Q. Do you know how far that is past the Tin-
ton Falls road bridge! A. Well, it isn’t far. It
would be less than one hundred feet. A short
distance from the bridge.

Q. Is it less than one hundred feet, or is that
just your guess! A. Well, I don’t know. That
distance is just my guess. Just south of the
bridge. After you pass under the bridge, the
whistle board is there.

Mr. Greenfield: That is all.
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Edward Wilbert—Direct.

Redirect-exammation by Mr. Tomlinson:

Q. Mr. Warwick, you told us that you were an
extra engineer, or on the extra list? A. Yes, that
is right.

Q. What does that mean? A. Why, we are as-
signed to the extra work. In a case where a man
is off, \ve cover that run.

Q. No matter where that run may be? A. That
is right.

Q. Approximately how many times, if you can
tell us, have you worked this same run that you
were operating on this night? A. Well, for a
period of thirty-five years I think I have been
over it hundreds of times.

Q. Hundreds of times? A. Yes, that is right.

Mr. Tomlinson: That is all.
By Mr. Greenfield:

Q. As you approached that crossing, did you
know whether or not it was protected in any way?
A. T did not.

Mr. Greenfield: That 1s all.

EDWARD WILBERT, a witness produced on
behalf of the Defendant, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q, Mr. Wilbert, where do you live? A. Bar-

negat.
Q. Were you the fireman on this train? A. I

was.
Q. That train went to Barnegat, didn’t it? A.
Yes, sir.
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Q. Is this your regular run*? A. It was.

Q. How long had' you been a fireman! A.
Since 1913.

Q. Where were you riding, after you left Bed
Bank and went towards Eatontown! A. In the
tank.

Q. What is the tank! A. Where the coal is.

Q. That we sometimes call the tender! A.
The tender, yes.

Q. In other words, you were not opposite the
engineer, were you! A. No.

Q. In back of the engineer! A. Back of the
engineer.

Q. Were you familiar with this Lewis Street
crossing! A. I am.

Q. Familiar with the whistle board for it! A.
Yes, sir.

Q. Were you, or were you not yourself a quali-
fied engineer! A. Qualified engineer.

Q. After you left Bed Bank, and as you ap-
proached the Lewis Street crossing, what were
you doing! A. After we left Bed Bank!

Q. Yes. A. I started to cover my fire over.

Q. Speak up, Mr. Wilbert! A. 1 was cover-
ing my fire over after we left Bed Bank.

Q. Had you finished that, or not! A. Oh, yes.

Q. When the accident happened! A. Yes.

Q. What attracted your attention to the fact
of this accident! A. Why, he was blowing the
whistle so hard that I looked out just in time
to see the accident.

Q. What did you see! A. Saw the front of the
engine strike right in back of the cab of the
truck. ) )

q . Had the whistle stopped at that time! A-
It was still blowing.

Q. Where did he start to blow that whistle, so
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far as yon observed? A. Right after he passed
the whistling board there.

Q. About how many times did he blow? A. He
blowed two long whistles and two short. Then
immediately he blowed again. That is what called
my attention to look out.

Q. Now, from the time he started to blow at
the whistle board, where you say he blew two
long and two shorts,- and then started to blow
again, did that continue right up to the crash?
A. Yes, sir.

Q. About how fast were you going, if you
know? A. At the time of the accident?

Q. Yes. A. Oh, I imagine about twelve miles
an hour. Between twelve and fifteen.

Q. Were you on the right hand side of the
train, or the left hand side? A. On the left hand
side.

Q. Did you notice whether the bell was or was
not ringing? A. The bell was ringing continu-
ously all the way from Red Bank.

Q. Do you know when it was turned off? A.
After we stopped at Eatontown, after the acci-
dent.

Q. Who turned it off? A. The engineer, be-
fore he come down on the ground.

Q. Was Eatontown a scheduled stop for your
train, or not? A. It was.

Cross-examination by Mr. Greenfield:

Q. Where did you say you were? A. In the
tender of the engine. That is where the coal is,
and where I work.

Q. I can’t hear you. A. That is the tender
where the coal is, and where I do my work, shov-
eling coal.

10

20

30

40



10

30

40

160
Edward Wilbert— Cross.

Q. And. how far can yon see from where yon
are in the tender! A. I couldn’t see there. Where
do yon mean, close to the crossing!

Q, How far can you see! A. Oh, I can see
quite a ways.

Q. Can yon see in the front of the train! A.
Yes.

Q. Yon can see in front of the engine! A. Yes.

Q. Yon are in back of the engine, aren’t yon!
A. Yes.

Q. That is, in back of the boilers, and a posi-
tion in back of the engineer! A. That is right.

Q. How far in back of where the engineer is!
A. Oh, I don’t know. I don’t know just how far
it is.

Q. Well, will yon tell me how you can see in
front of the engine! A. Lean out over the tank.

Q. Can yon see the cow catcher, or the grille
in front of the engine! A. No.

Q. Did you see the actual contact between the
front of the engine and the truck! A. Well, when
I looked, it looked as though the front of the
engine just struck the back of the truck.

Q. Well, did you see them actually hit! A.
No. I heard the crash.

Q. What was it you say that called your atten-
tion! A. Why, the excess blowing hard of the
whistle.

Q. The excess blowing hard of the whistle, is
that right! A. The blowing hard of the whistle.

Q. You don’t look out every time you hear the
whistle blow! A. I do when it blows so hard
as he blowed for that crossing.

Mr. Greenfield: That is all. Thank you,

Sir.
Mr. Tomlinson: That is all.
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ELTON ROY JONES, a witness produced on
behalf of the Defendant, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Jones, where do you live? A. Barnegat.

Q. Did you live there at the time of the acci-
dent? A. I did.

Q. Were you the conductor of this train? A.
I was.

Q. How long have you been a conductor, Mr.
Jones? A. Since February, 1914.

Q. And will you tell us whether or not this was
your regular train, or not? A. It was my regu-
lar brake job. I was extra conductor on that.

Q. In other words, sometimes you worked as
brakeman, and sometimes you worked as con-
ductor? A. That is right.

Q. On this particular night you were which?
A. Conductor.

Q. What was the number of your train, Mr.
Jones? A. 4229.

Q. What stops did that train make coming out
of Jersey City? A. We stopped at Elizabeth-
port on “C” stop, that is, to pick up passen-
gers; Middletown, regular; Red Bank, regular;
next stop was Eatontown, regular.

Q. And then after that? A. After that was
Conley Park, a flag stop; Farmingdale, regular;
Maxson, special stop; Lakewood, regular; South
Lakewood, flag; Lakehurst, regular; Toms River;
Beechwood; Pinewold, regular; Lanoka was a
flag; Forked River; Waretown, and Barnegat
was regular. Barnegat had to be.

Q. Barnegat you disembarked and went home?
A. That was the last. That was the one I lay
off over night.
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Q. How many cars did you have in that train?
A. Had a combination and three coaches.

Q. What is a combination car? A. Combina-
tion is a combine of smoker and baggage.

Q. Were those cars vestibule, or not? A. They
were vestibule cars.

Q. Where was the combination car? A. Next
to the engine. Head car.

Q, Then after that three other cars? A. Three
coaches. . _

Q. Were you familiar with Eatontown? A. I
certainly was.

Q. Familiar with the station there? A. Yes,
indeed. . .

Q. And the Lewis Street crossing? A. Yes,
sir.

Q. How about the whistle board, were you fam-
iliar with that? A. I was.

Q. With the Tinton Falls bridge? A. Yes,

Q. How many years had you run over that
run? A. I have been on that one job thirty years.

Q. In which car were you, Mr. Jones, as your
train approached that crossing? A. Well, I was
in the second car; head coach.

Q. Second car from which end? A. From the
engine.

Q. And what were you doing in there? A. 1
was collecting tickets.

Q. What, if anything, attracted your attention
to the fact that something had happened? A.
When sudden brakes, went on suddenly.

Q Then what happened after that? A. Well,
I come to a stop. Piled off of the rear end of
the second car, on the crossing.

Q. Which car was on the crossing? A. I come
out of the rear end of the second car.

Q. The rear end of the second car from the
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head end? A. That was on the south edge of
Lewis Street crossing.

Q. How about the head end of the third car?
A. That was on the crossing.

Q. Where was your regular stopping place
with reference to that? A. Down to the station.

Q. Clear of the crossing? A. Oh, yes.

Q, Before you felt these brakes go on hard in
that application that you have mentioned, in
emergency, did you notice any signals? A. I
heard the whistle blow.

Q. Well, can you tell us about where your train
was when the whistle started to blow? A. Well,
it was after we left the overhead bridge. 1
wouldn’t say how far. Just after we left the
overhead bridge, I heard them blow the whistle.

Q. How many times? A. I heard him give the
regular crossing whistle.

Q. Well, what is that? A. Two longs and two
short.

Q. Then what if anything happened after that?
A. Well, then I heard, him blow again. 1 figured
that he hadn’t covered the crossing.

Q. You can’t tell us what you figured. You
heard him blow again? A. Yes.

Q. How soon was that after? A. It seems im-
mediately.

Q. You heard him blow again? A. Yes, sir.

Q. How long did he blow that second time?
A. Oh, I don’t know how long he blowed. I sup-
pose it was blowing until he hit the car.

Q. Well, do you know, and if you don, say
so, do you know whether or not he was still blow-
ing at the time you felt the brakes go on? A.
I couldn say.

Q. About how fast were you going when you
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felt the brakes go on, if you know? A. I should
judge about fifteen miles an hour.

Mr. Tomlinson: Cross-examine.
Cross-examination by Mr. Greenfield:

10 Q. You heard a crossing whistle blow? Al
" Q. And then you heard another whistle? A.

Yes sir. ) ]

o' Did that second whistle stop at any time,
from the point that it began, until the tram
stopped? A. The crossing whistle, he give t e
crossing whistle the second time. ,

Q. Please listen to the question? A. It lias

got to stop on the crossing whistle, sir.
9n Q. When the whistle blew the second time, had

20 it stopped from the time that it began to blow
mitil the train came to a stop, after it had hit
the truck, if you know? A. I couldnt say.

Q. Did you know any of the people on the
train at that evening? A. Oh, yes.
Q. Did you know Mr. Gaas? A. 1 knew Mr.

G q ! bid you see Mr. Gaas after that? A. After
the accident?

Q. you' one that directed Mr. Gaas to the
investigator, or anybody

Mr Tomlinson: Just a minute. There

is no evidence at all that anybody directed

anv Mr. Gaas to any investigator.
Mr. Greenfield: I will withdraw the

question.
Q Mr. Gaas was on the train that night? A.
40 Yes, sir.
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Q. Now, you testified here on a previous oc-
casion! A. Yes, sir.

Q. Now, do you remember being asked this
question: “ Q. How many times did he blow the
whistle! A. He blew the crossing whistle and
stopped, and started to blow it again, and was
still blowing it when we stopped.” A. I don't
remember saying that; no, sir.

Q. You don’t remember saying it! A. 1 do
not; no, Sir.

Q. Well, if you said it, was it true! A. If I
said 1it!

Q. Yes. A. If I said it.

Q. Then it was true! A. If I said it.

Q. If you said it! A. Yes.

Q. Ho you now say that you didn’t say it! A.
I couldn t say whether I said it or not, sir.

Q. But if you said it, it is true! A. Yes.

Q. How fast would you say, or did you say
that train was going as it approached the Lewis
Street crossing! A. I said it was going about
fifteen miles an hour.

Q. Have you discussed this case with anybody
prior to coming to court! A. I certainly have.
Yes, indeed.

Q. With whom did you discuss the case! A.
Mr. Tomlinson and Mr. Hahn.

Q. Was anything said with regard to your tes-
timony at a previous trial, or on any previous
occasions! A. Anything said about it!

Q. That is right. A. No.

Q. What is a vestibule car, please! A. It is
an enclosed one. An enclosed platform car.

Q. Was the door open or closed! A. The doors
was open.

Q. What was it that attracted your attention e

10

on

to anything unusual at this particular time! A. 40

The brakes going on suddenly.
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Elton Boy Jones—Cross.

Q. What did that do to the train, if anything!
A. Stopped suddenly. Made a sudden stop.

Q. Just like that (indicating)! A. Right.

Q. Did you hear the vibration or the noise, if
there was any, of the brakes! A. I didn’t notice

* Q. Was there a bell ringing! A. I couldn’ say.
Q. Did you hear any! A. I did not.
Q. What was that answer! A. I did not.

Mr. Greenfield: That is all. Thank you.
By Mr. Tomlinson:

Q. When brakes go on in an emergency, do they
make any noise! A. Not necessarily. Slide the
wheels along, probably.

By Mr. Greenfield:

Q. Did it cause the train to buck, or shimmy!

A. No.
Q. Or vibrate at all! A. No.
q. Came to a nice, smooth stop! A. Just

stopped. That is all.
By Mr. Tomlinson:

Q. You were only going about fifteen miles an
hour! A. That is all.

Mr. Tomlinson: That is all.
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IRVING BROWER, a witness produced on be-
half of the Defendant, being duly sworn according
to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Brower, where do you live! A. Bar-
negat.

Q. Were you a member of the crew on this
train? A. I was.

Q. What was your job on the train? A. Bag-
gage master.

Q. Baggage master? A. That is it.

Q. How long have you been on this crew on this
train? A. Somewhere near eleven years. About
eleven years.

Q. Where were you riding, what car were you
riding in when this accident happened? A. In the
baggage car, in the head end, next to the engine.

Q. Were you familiar with the Eatontown Sta-
tion? A. Well, by stopping there. I hadn’t been
out around there much. From stopping there.

Q. It is awfully hard to hear you, Mr. Brower.
Won t you speak up, please? Did you know where
the Lewis Street crossing was? A. Yes.

Q. Now, as you approached the Lewis Street
crossing on this afternoon, or evening, was your
attention called to anything out of the ordinary
happened? What? A. The blowing of the whis-
tle. The brakes applied.

Q. You felt the brakes go on? A. Felt the
brakes go on.

Q. Now, you say that you heard the blowing of
the whistle? A. That is it.

Q. Do you know, or do you remember how many
times you heard the whistle blow? A. I heard
them blow the regular crossing whistle.

Q. Yes. A. Right after we left the overhead
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Irving Brower-—Direct.
Irving Brower—Cross.

bridge. We blowed two long and two short. And

right away after that it just started to blow a suc-
cession of whistles.

Q Do yon know whether he had stopped blow-

ing the second set of whistles, when you felt the

10 brakes go on, or was he still blowing. ¢ 1

blowing. . , Y
Q \%hen you came to a stop what did you do,
Mr. Brower? A. Well, when we came to a stop,
I had been moving my stuff up to the door, see.
I handle U. S. mail and express packages. Been
moving them up to the door, getting ready to put
it out And found out that something had hap-
pened, so as soon as I got clear of that I went
out to see what had happened. I saw the truck
. on the front of the engine. #
200 Q Did you notice where the engine was with
reference to the station? A. Well, it was about,
I should say, a car length and a half, fully a car
length and a half by the crossing. Possibly two
car lengths. ) . ]
Q. Did you notice where the engine was witn
reference to the station building, or didn’t you
notice? A. Well, I think the engine was about a
car length by the station.

30 Mr. Tomlinson: Cross-examine.
Cross-examination by Mr. Greenfield.

Q. Where did you say your car was, or the car
that you were in was with regard to the engine,
please, Mr. Brower! A. With regard to the en-
gine ! .

Q. Yes. A. Well, that car was possibly

Q. Was it the first, second! A. Do you mean

40 from the crossing!
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Q. No. From the engine itself. Was it hooked
right on to the engine? A. Hooked right on to
the engine; yes, sir.

Q. The’first car after the engine, is that right?
A. First car after the engine; yes, sir.

Q. Was yonr door open or closed? Was the
door of your car open or closed? A. Well, I was
opening the door, coming in the station. Moved
stuff up and opened the door, getting ready to put
that stuff off.

Q. When you came to the Tinton Falls bridge
was the door open? A. The door was closed.

Q. Well, how far down the line was it before
you opened the door? A. Well, about the time he
started to blow the crossing whistle I started to
open the door.

Q. That was just about the whistle board then?
A. About the time that he got to the whistle
board, when he started to blow the regular cross-
ing whistle, I started to open the baggage car
door.

Q. After he blew the crossing whistle, and be-
fore you heard any other whistle, was the bell
ringing? A. I didnt notice it.

Q. Your answer, please? A. I didn’t notice it.

Q. Well, when you came into the station, and
when the train had stopped, what did you do? A.
Started unloading the mail.

Q. Keep your voice up, please. A. Started un-
loading the mail and the baggage and express, the
stuff that I had to go off there at that point.

Q. Well, up until the time that you had unload-
ed everything that was to be unloaded, did you
know that anything was wrong? A. Yes, | knew
there was something wrong on account of the suc-
cession of short whistles and the brakes applied
in emergency.
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Irving Brower—Cross.

Q. Did you testify here at a previous trial? A.
Ye(sj. Do you remember being asked this question.
“Q. What did you do then after the tram
stopped?” And you answered: “ Train stopped,
I started to unload some of the baggage and stuff
they had there, or push it up to the door to get
it ready, and then I discovered that something
was wrong ahead and I went out to see what it
was,” do you remember giving that answer? A.
No. If you don’t write these things down you cer-
tainly don’t remember every word that you say,
that is sure.

Q. Well, if you testified that way, was it the
truth? A Yes, if I testified that way, it was the
truth.

Q. Well, would you say that you didn’t testify
to that? A. No, I wouldn’t.

Q. When was it that he blew the whistle again,
after the crossing whistle at or near the whistle
board, if you know? A. Almost immediately, sir.

Q. Beg pardon? A. Almost immediately after
the regular crossing whistle stopped.

Q. Well, now, do you remember being asked
this question: “ Q. How many times did he blow
that, that you noticed? and you answered: Well,
he blowed two long and two short whistles, and
if I remember, he started to blow again, just” be-
fore he got to the crossing, or at the time,” do
you remember that answer? A. Yes.

Q. Was that the truth? A. That was the truth.
That could be immediately after the crossing
whistle was blowed.

Q. Well, now, do you remember being asked two
questions that I have just read to you, and do you
remember giving those answers? A. Well, I don't
exactly remember what the exact words that I
used, no.
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Q. Well, would you say, sir, that you did, or
you didnt give those answers? A. If you have it
down there in black and white, why, I certainly
must have given those answers.

Mr. Greenfield: That is all.
Mr. Tomlinson: That is all.

MICHAEL J. RYAN, a witness produced on
behalf of the Defendant, being duly sworn, ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Ryan, where do you live? A. Lake-
hurst.

Q. What is your present job? A. Conductor
out of East Long Branch.

Q. East Long Branch to where, Jersey City? A.
No. To Matawan now.

Q. Were you a member of the crew of the train
that was involved in this accident, Mr. Jones’
train? A. At that date, yes.

Q. Were you familiar with the Eatontown Sta-
tion? A. Yes, sir.

Q. Lewis Street crossing? A. Yes, sir.

Q. How about the whistle board for the Lewis
Street crossing, were you familiar with that? A.
Yes, sir.

Q. Now, on this date in what part of the train
were you riding? A. I was rear man on this train.

Q. And in what car were you riding? A. The
rear car.

Q What were you doing there as you
approached this crossing? A. I was coming for-
ward to get on the platform between the two rear
cars to open the traps for Eatontown Station to
unload and load passengers.
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Midkael J. Ryam—Direct.

Q. Did you notice anything happen out of the
ordinary? A. Well, I felt the brakes go in emer-
gency, and I heard the whistle blowing loud.

Q. Thep what happened after that? A. Well,
the train stopped.

Q. Were you opening the traps on the left-hand

10 side of the train, or right-hand side? A. On the
station sido*

Q. That would be your left-hand side, wouldn’t
it?  A. Yes.

Q. And after the train came to a stop you found
out about this accident?. A. Well, I just stepped
out and looked and I figured there must have been
something wrong, so I went on back to the rear,
with a flag, to protect the rear.

Q. Protect your train against some other tram
coming along on the same track? A. Yes, sir.

Q. Did you see what cars were on the crossing,
what cars stood on the crossing? A. Well, the
car | stepped off of was north of Lewis Street
crossing, and I stepped off the platform of the
rear car, on the south end.

Q. You stepped off of the south end of your car,
or the north end of your car? A. The south end
of the car, the end towards Eatontown, of the rear
car.
oq Q. Now, where was your car with reference to

the Lewis Street crossing, north or south? A. It
was a little north of Lewis Street crossing.

Q. Do you know how much of the third car was
on the crossing, or didn’t you notice? A. Well,
the steps hadn’t reached the crossing. The steps
on the north end of the third car hadn’t reached
the crossing.

Q. Now, as your train approached this crossing,
just before you felt the brakes go on in emergency,

40 can you tell us about what your speed was, or
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didn’t you notice that! A. Well, I should judge
I would have to estimate at it.

Q. Estimate it, yes. A. Twelve to fifteen miles
an hour.

Q. And what if any signals did you hear before
or at the time you felt the brakes go in emer-
gency! A. Well, previous to that he had given
regular crossing signal, two long and two short.

Q. Yes. A. After he had passed the whistle
board.

Q. Yes. And then what did he do, anything!
A. Well, he continued blowing the whistle.

Q. Continued for how long! A. Until after he
had passed the crossing.

Mr. Tomlinson : Cross-examine.
Cross-examination by Mr. Greenfield:

Q. Did you say that it was after he passed the
whistle board that he blew the crossing signal!
A. No. He starts blowing the crossing signal as
he passes the whistle board. That is where he
began.

Q. Well, didn’t you just say that as he passed,
or after he passed, he gave the crossing signal!
A. He begins giving the crossing signal, yes.

Q. Then where did he blow again, if you know!
A. Well, he was blowing as he went over the
crossing.

~Q You felt the brakes being applied! A. Yes,
Sir.

Q. Did the train come to a smooth, normal stop !
A. Well, it didn’t make a normal stop. A normal
stop would be a station stop.

Q. Well, now, I mean normal stopping, did it
stop in a smooth manner, or did it come to an
abrupt stop, and was there a jar, or was there
something out of the ordinary! A. No.
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Michael J. Ryan—-Cross.

Q. No what? A. It was a rough stop.

Q. Was there any jar? A. No.

Q. Were the doors of your car open? A. Yes,
Sir.

Q. Between the time that he blew the whistle at
the whistle board, and the time that he approached
the crossing and blew it again, was the bell ring-
ing? A. I don't know.

Q. Did you hear it? A. No.

Q. Your doors were open? A. Yes, sir.

Q. What were you doing at the time that you
felt the brakes go on? A. Well, I was standing
there on the platform waiting to announce the sta-
tion, to help the passengers on and off.

Q. Were you noticing the speed of the train? A.
Well, that I couldn't say.

Q Well, how do you say that the train was go-
ing fifteen miles an hour? A. Well, I estimate
it.

Q. On what do you base that estimate? A.
Well, going up and down the road so often, for
years, you get used to judging speed. You may
say a mile or so one way or the other.

Q. You could close your eyes and not pay any
attention to it and still know how fast you were
going? A. No.

Q. What causes you to say that you were going
fifteen miles an hour?

Mr. Tomlinson: He said about fifteen.

Q. All right, about fifteen? A. Well, that is

what I estimated it at.
Q. But you can't tell us how you estimate it?

Mr. Tomlinson: He already has.

Q. Can you? A. Well, you get used to riding
along. You can estimate speed from an automo-
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bile or train. You may vary a few miles one way
or the other.

Q. Well, did you have your head sticking out
the window? A. No, I didn’t have my head stick-
ing out of the window. But I am there on the
platform, and the platform is open. You can
watch out there.

Q. Now, did you say that there was no jar when
this train came to a stop? A. That is what I said,
yes.

Q. You testified here in March? A. Yes.

Q. Do you remember being asked this question:
“Q. What did you hear, if you heard anything,
and what did you see, Mr. Ryan? Just tell us
what you know about this?” And then you an-
swered: “ A. Well, after we passed the overhead
bridge, I heard the crossing whistle given, two
long and two shorts, and then as we neared the
crossing the whistle started blowing again, and I
felt the brake go on in emergency hard, and a jar,
and we stopped.” Do you remember that ques-
tion? A. Yes, sir.

Q. And do you remember that answer? A. Yes,
Sir.

Q. Is this answer true? A. Yes.

Q. So that when you tell us now there was no
jar—

Mr. Tomlinson: I object to that. He
didn’t say that. He said there was no
rough stop.

Mr. Greenfield: I have not finished the
question, for one thing.

Mr. Tomlinson: I don’t know. You stood
there as if you had finished it.

Q. When you say now that there was no jar
A. T meant there was no rough stop.
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Michael J. Ryan,—Redirect.
Michael J. Ryan—Recross.

Q. Do yon mean that because Mr. Tomlinson
just testified to that? A. No.

Mr. Tomlinson: I didn’t testify.

Q. Was there a jar, or wasn’t there a jar? A.
Well, the brakes sizzle and swirl like, and you
hear them go on hard, if that is what you are re-
ferring to a jar.

Q. Well, you are the one that testified, and I am
asking you if there was a jar? A. Well, if you
want to call it a jar, you can say it is a jar, but
there was no rough stop of the train.

Q. Well, let me ask you this: When you testi-
fied here in March, and when you said 41 heard
the brake go on in emergency hard, and a jar, and
we stopped,” what did you mean by a jar? A.
Well, when the train stops quickly, sometimes the
brakes goes in emergency, they kind of buck like.

Q. That is what you meant by a jar? A. Yes.

Redirect-examination by Mr. Tomlinson:

Q. Just one question. You probably answered
this, but I want to make sure. Where did you say
that you were with reference to the whistle board
when the engineer first started to blow? A. As
we passed—as we was passing the whistle board.

Q. As you were passing the whistle board. A.

Yes.
Mr. Tomliilson: That is all.

Recross-examination by Mr. Greenfield:

Q. How far past the whistle board was it? A.
As we passed the whistle board.

Q. What do you mean by that? A. As we was
passing the whistle board, that is when the whis-
tie starts, the engineer starts to blow the whistle.
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Q. He didn’t start before? A. No.

Q. Sure of that? (No answer.)

Q. Did he turn on the bell at any time after
that whistle started to blow? A. 1 dont know
about the bell ringing.

Q. You didn’t hear the bell? A. No.

Mr. Tomlinson: He has already testified
to that.
Mr. Greenfield: That is all.

ALBERT C. WOLCOTT, a witness produced
on behalf of the Defendant, being duly sworn ac-
cording to law, on his oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mr. Wolcott, where do you live? A. Eaton-
town, New Jersey.

Q. What is your business, or occupation? A.
Mail messenger.

Q. Just what is that, please? A. Well, I carry
the mail from the station to the post office.

Q. To Eatontown post office? A. Yes, sir.

Q. By whom are you employed? A. By the
United States Government.

Q. Are you connected in any way whatsoever
with the Central Railroad? A. No, I am not.

Q. Ever been in the Central Railroad Com-
pany’s employ? A. No, I haven'.

Q. Do you know Mr. Granton, the gentleman
who testified here last Thursday? A. I do.
AQ. Are you familiar with the Eatontown Sta-
tion? A. Yes, I am.

Q. And the Lewis Street crossing? A. Yes.

Q. And the Tinton Falls bridge? A. Yes.

Q. How long have you lived in Eatontown, Mr.
Wolcott? A. All my life.
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Albert C. Wolcott—Direct.

Q. So you have been familiar with those prem-
ises for some time, is that right? A. That is
right, yes.

ow, do you remember this accident happen-
ing down at Lewis Street crossing on May 11th,
19427 A. 1 do.

Q. Were you there at the time? A. Yes.

Q. Where were you? A. I was in the station.

Q. Were you talking to anybody in there? A.
I was talking to Mr. Granton.

Q. What was your purpose or object in being
at the station? A. Why, I was to meet that train
that brings the mail in at 6:17.

Q. That is the train that was involved in this
accident? A. That is right.

Q. And where were you, Mr. Wolcott, at the
time the train came in? A. Well, I was in the
station.

Q. Talking to Mr. Granton? A. That is right.

Q. Will you be good enough to tell us what you
saw or heaijd of this accident? A. Well, I was
talking to Granton when I heard the whistle
blow. . .

Q. Yes. A. And, of course, then she will,—
often I am in the station when the train is coming
in, when I hear the whistle blow then I go out to
get the mail and, of course, that is what I did that
night. When I heard the whistle I left Mr. Gran-
ton and went out to meet the train.

Q. Did you see the accident at all? A. I didn*t
see the accident, no. 1 first saw the train in front
of the station as I went out. The engine.

Q. Can you tell us how many times the engineer
blew? A. Well, I couldn® say how many times,
but he blew several times.

Q. Do you know where he was when he started

40 to blow? A. Well, of course, I hear that whistle
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so often, but it is always after they come under
the bridge there, on the south side of the bridge,
then is when they commence to blow.

J* Do you know where he was when he stopped
blowing? A. No, I couldn’t say about the whis-
tle. But I know the bell was ringing when I went
out to the train, but I couldn’t say about the whis-
tie. But I heard the whistle several times before
I went out.

Q. Could you hear them clearly and distinctly
where you were at the station? A. Oh, yes.

Q. Did you hear the crash at all? A. I didn’t
hear the crash. Only the kind of a jam at the door
when [ went out.

Cross-examination by Mr. Greenfield:

Q. Did you see Mr. Branham before the acci-
dent? A. Before the accident?

Q. Yes. A. No, I didn't.

Q. Did you see Mr. Stickle before the accident?
A. Well, I saw the truck down to the train when
I went up to the station. But I didn’t pay any
attention to them. I saw the truck down there to
one of the box cars.

Q. Where was it? A. What?

Q. The truck. A. Down to the box car. They
were unloading.

Q. Did you see them working there? A. Well,
I didnt go down, no. I just saw the truck down
there.

Q. From where you were you didn’t see any-
body working on the truck? A. Oh, not in the sta-
tion, no. But before I went in the station I saw
the truck down there.

Q. Did you see anybody working about the
truck? A. No. I couldnt say that I did. I just
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Albert C. Wolbott— Cross.

happened to notice the truck when I went in the
station.

Q. Did you see the truck drive up to the cross-
ing? A. No, I didn’t see that.

Q. Did you hear the crash of the train and the
truck? A. No, I didn’t notice that.

Q. Did you hear a whistle blow when the train
came to a stop? A. No, I couldnt say about the
whistle. The hell was ringing when I went out,
hut I couldn’t say just when the whistle shut off.

Q. How do you know what side of the Tinton
Falls bridge that whistle starts to blow? A. Well,
of course, I have watched the train so many times,
and then is when it commences to blow, when it
comes under the bridge.

Q. Can you see it blow? A. See it?

8 Yes* ]llcan hear ii;* )
. You say that you watched the train so many
times? A. Yes, I have, coming under the bridge.

Q. Well, how do you know they blow under the
bridge, and not before they get to the bridge? A.
I generally see the train before I hear the whistle,
if I look up the track.

Q. You can see the train before you hear the
whistle? A. Well, yes, just about at the same
time as it comes under the bridge.

Q Well, do you know if they blow at all before
they come under the bridge? A. Well, I never
paid any attention to that. I know it is on this
side before I hear it.

Q. Before you hear it? A. Before I hear it,
yes. ' ]!

Q. Did you see the train coming, before this ac-
cident? A. No. I was in the station.

Q. Do you know how fast the train was coming?
A. No, I do not.

Q. Do you know where the train was when you
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last heard the whistle? A. No. I couldnt an-
swer that. I heard the whistle several times, but
I couldn’t say just where it was when it stopped.

Q. You were talking to Mr. Granton? A. Yes,
I was.

Q. Kindly old farmer, is that right? A. Yes,
sir.

Q. Was anybody else in the station while you
were talking with him? A. Only Mr. Ousterman
and Mr. Whitfield, that is all.

Q. Nobody in the station between the time that
you got there and the time that the accident hap-
pened? A. I don’t think so. I didn’t notice any
one.

Q. Did you see Mr. Branham after the accident”
A. Yes.

Q. And where was he when you saw him? A.
He was on the bank when I went out.

Q. What was his condition at that time? A.
Well, he seemed to be bleeding around the mouth
some.

Q. Did you see Mr. Stickle? A. Yes, I saw him.

Q. What was his condition? A. Seemed to be
all right, I think. As far as I could tell. Really
1I tgiidn’t tarry long, because I got my mail and
eft.

Q. Did you see the truck? A. Yes.

Q. What was the condition of the truck? A. It
was badly damaged.

Q. Where was it when you first saw it? A. On
the cow catcher.

Q. Will you keep your voice up, please? A. On
the cow catcher.

Q. On the cow catcher? A. Right in front of it.

Q. Of the train? A. Yes.

Q. Was there anything still on the truck when
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Q. Well, when it was on the cow catcher? A.
Well, it was a lot of—it was all damaged, the truck
was damaged and was still on to it.

Q. Was there anything on the truck? A. No.

Q. Could you tell what had been on the truck?
A. Well, the truck was all covered with tile,
broken tile.

Q. And about how far from the Lewis Street
crossing was that tile? A. Well, it was along the
track from the crossing up to where the train
stopped.

Q. Do you have any idea in feet where the tile
was? A. I suppose fifty feet this side of the
track, that is, of Lewis Street.

Q. Fifty feet? A. Fifty feet, or a little more.

Mr. Greenfield: That is all.
Mr. Tomlinson: That is all.

FANNY SNYDER, a witness produced on be-
half of the Defendant, being duly sworn, accord-
ing to law, on her oath, saith:

Direct-examination by Mr. Tomlinson:

Q. Mrs. Snyder, where do you live? A. I live
in Colt’s Neck, New Jersey.

Q. In Monmouth County? A. Yes, sir.

Q. How far is that from Eatontown? A. About
seven miles.

Q. You have lived there for some time? A. Yes.
Quite some time. Since 1909,1 think.

Q. Did you have occasion, prior to this accident
on May 11th, 1942, to go by the Eatontown Sta-
tion very often? A. Yes.

Q. You were familiar with that, were you? A.
Very familiar with it.

Q. Were you familiar with the Lewis Street
crossing? A. Yes, I was.
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Q. How about the Tinton Falls bridge, did you
know where that was? A. Yes.

Q. Now, on the occasion of this accident, were
you anywhere near the scene of the accident? A.
Yes. My husband and I started to go to West
Long Branch, and I wanted to stop to my sister’s,
and she lives in Eatontown, so we took that short
cut across by the Eatontown Station.

Q° Were you driving, or was your husband
driving? A. I was driving. And my husband,
who was quite deaf, he said, there is a train com-
ing. So I pulled up aside the road, but looked in
the mirror, and I didn’t see anything coming, and
I pulled up at the side of the road and stopped.

Q. Just a minute. Which side of the tracks did
you stop on? A. On the west side. [ hadn’t
crossed the tracks.

Q. Do you recognize this photograph that I
show you marked D-7, the composite photograph?
A. Yes. 1 stopped down here (indicating).

Q. You stopped in back of the point shown on
here? A. Yes.

Q. Did you have somewhat the view that is
shown in the picture? A. Yes, I had a clear view
of the track, and over here. The truck was stand-
ing over here, facing the incoming train, and we
sat there in the car looking at it, and Mr. Snyder
spoke about the tile pipe that was in it.

Q. How far up the tracks towards Red Bank,
or Shrewsbury, could you see? A. Well, when
the train first started to blow I couldn’t see it
at all, but it blew and blew and blew, and it blew
so hard I thought it was blowing for me, and it
sort of peeved me, and I looked up at the train
and said “ Oh, come on, I am not going across
and as I followed the train along, why, the train
and truck came right together. I don know
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how the truck ever got there. I didn’t see the
truck move at all. But, as the train got up, it
hid the view of the truck from us.

Q. How did you happen to stop at that cross-
ing? A. Well, I heard the train blow.

Q. You didn’t see it at that time? A. No, I

10 couldn’t see it at first, when it first blowed.

Q. Then you say you saw it coming along? A.
After it got up close enough I could see it.

Q. Now, as it came down the track, you say it
was blowing all the time? A. It seemed to be
blowing all the time. Because I thought they
were blowing for me, and as [ said, it sort of
peeved me, and I said, 4Well, come on, I am not
going across.” And then I, of course—as I was
looking at the train, why, the train and truck

90 came together.

Q. At the time that the train and truck came
together, had the whistling stopped, or was it
still going on? A. No. They were blowing. They
kept right on blowing.

Q. Then what happened after that, after the
collision? A. Well, my husband got out of the
car. [ didnt. And he went down the track. And
then after awhile I got out and stood there, and
looked down the track, and I saw the colored man

30 sitting on the bank, and he had some kind of a
white rag, and I could see there was blood on it.
And there was a little colored girl came along,
and I said, “ Did the man get hurt”? And she
said, “ Oh, only a colored man got hurt.” And
I said, “Didn’t the white man get hurt”? She
said #4There was no white man.” So when Mr.
Snyder came back I said to him, “Didn t the
white man get hurt”? He said, “I guess not.”
He was running around there, he didn’t seem to

40 be hurt. I didn’t go up there at all.
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Q. Mr. Snyder is deceased, isn’t he? A. Yes.

Q. What was his name? A. Lewis VanDeven-
ter Snyder.

Q. Had either you or he ever been employed by
the Central Railroad Company? A. No.

Q. Did your husband hold any official position
in Monmouth County? A. Well, he worked for
the Monmouth County freeholders.

Q. In what capacity? A. Well, repairing, fix-
ing bridges and culverts. But he was mostly at
Atlantic, down there about six years before his
death. He worked for them twenty-four years.

Q. You gave your name to somebody connect-
ed with the railroad, didn’t you? A. No. I don’t
remember doing that at all. Maybe Mr. Snyder
did.

Q. At least you talked to me about the case? A.
Oh, yes, sir; yes. Oh, I thought you meant the
day of the accident.

Mr. Tomlinson: Cross-examine.
Cross-examination by Mr. Greenfield:

Q. Mrs. Snyder, about how far up the road
were you, from the crossing, when you say you
stopped? A. Well, I dont go very close to a
crossing when I stop. And the reason why I
don’t there, you sort of come up grade, and then
you either have to hold your foot on the brake,
or put on your emergency brake.

Q. Well, can you show us, please, can you point
out? A. Well, there is a little culvert down there.
It was about down by that.

Q. Will you point out to us here, please, where
you were, particularly with regard to Lewis
Street and the crossing? A. Well, about here
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(indicating), where it says one hundred and fifty
feet, well, I was about here.

Q. So that you were about one hundred and
fifty feet from the track? A. Well, not quite. I
suppose. I was just up from that sign.

Q. You are indicating here now right at where
the sign is? A. I saw this sign, and there is
where it was.

Q. About one hundred and fifty feet. From
where you were here could you look in and see
the truck at the tracks there? A. Very plainly,
yes. There wasn’t anything in the way at all.
I didn’t even notice the box cars. They must
have been backing away from the box cars, be-
cause he wasn’t near the box cars at all.

Q. Were the box cars on that track? A. Well,
I couldn’t say, because everybody has been say-
ing that they loaded their truck from the box
cars, so they must have been.

Q. You didnt see them? A. I didn’t notice
any. 1 was just looking at the truck.

Q. Were there any box cars on this delivery
track, that you remember? A. I don’t even re-
member. [ wasnt looking for box cars. So 1
didn’t even notice them.

Q. Do you know how far back from Lewis
Street the truck was when you first saw it? A.
Well, yes.

Q. About how far? A. Well, I really couldn t
tell you. But it wasn’ so far. It was facing
the incoming train, I do know that.

Q. Facing the incoming train? A. Facing the
incoming train.

Q. Was there anything on it? A. Yes, there
was tile pipe.

Q. Could you see that? A. I could see it; yes,
Sir.
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Q. Was that tile pipe above of below the top
of the truck? A. Well, if it had been below I
couldn’t have seen it.

Q. It was over the level? A. Yes, they must
have had them up, so I could see it, because the
tile was up there where you could see it. [ pre-
sume they had sticks, or something up there, so
you could see it. Had it been away down in the
bottom of the body I couldnt see it. But it was
up where I could see it.

Q. Who was on the truck when you saw it? A.
I saw the white man, and I thought that there
were two white men, because I couldn’t see the
colored man’s head. His head was up in the top
of the cab. And I thought there were two white
men. But after the accident I discovered that
one of them was a colored man.

Q. Well, will you come down here, please, if
you will, and just point out about where the truck
was when you first saw it?

Mr. Tomlinson: I think the witness
ought first to have the opportunity of be-
coming acquainted with the scale of this
map. [ don’t know whether she knows
anything about the map or not.

Q. This is Lewis Street, and you were parked
up here, you testified. This is the station, on
the southeast of the crossing. This is the de-
livery track, and this is the roadway, and, of
course, this is the main track, and trains come
in this way, and this is the passing siding (indi-
cating) ? A. He was in here, facing this way (in-
dicating), and the back of the truck was to Lewis
Street.

Q. Would you say how close to Lewis Street

the truck was? A. No. I couldn’t say that. T A0
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don’t think he was so very far, because I sat oyer
here (indicating), and I could look right at him.

Q. Do you know how big the truck was! A.
Well, it was a pretty good sized truck.

Q. Do you know how long it was? A. Well,
now, | couldn’t say to that. We had a truck of

10 our own. But I couldn’t saw how long that was.

Q. How long was it from the time that you saw
this truck, facing the incoming train, until the
accident? Do you know? A. Well, we sat there
looking at it, and we even spoke about the tile
pipe, and 1 really couldnt tell you whether the
man moved, or not, because I didn’t see the .truck
move at all, but as I told you before, the train
was blowing at such a rate, I thought he was
blowing for me, because I was the only one there,

On and I said, “come on, I am not going across.”
And as you look at the train, and followed him
up, the cab of the truck came right across in
front of the train, and hit right behind the cab.

Q. Did you see the truck crossing the tracks?
A. No. I told you, as I followed the train along
the whole thing come out there right in front of
us.

Q. You don’t know how the truck got on the
crossing? A. No, I don’t know how it even got

30 there. I didn’t even see it move. That was the
mystery.

Q. You didn’t see any box cars on the delivery
track? A. No, I didn notice them at all. We
were looking at the truck, and I really never no-
ticed them. Probably Mr. Snyder did. I don't
know whether he did or not.

Q. Do you know what side of Lewis Street the
truck was when it was crossing the track, just
before it was hit? A. "Well, he was crowding the

40 left side. It seems that when it hit, that is where
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they were coming was by that sign, where it says
‘‘stop, look and listen,” or something, railroad
crossing.

Q. On the other side of the track? A. Yes.

Q. Had he gone across the track? A. Well,
he must have gotten his cab across, because it hit
right behind the cab.

Q. Did you see him moving across? A. No. I
couldnt. I was down the road.

Q. Was there anything obstructing your view?
A. Well, you see, when you are on that road, you
are going almost the same as the train, until you
make the turn to go up over the tracks.

Q. Well, that is a straight road on down, isn’t
it? A. It might look so to you.

Q. Isn’t it? A. Well, I don’t know. It looks
different when you are there riding oh it, and
you are sitting on that roadway, in a car, and the
train comes along, it sort of comes along to your
side.

Q. Do you mean to say then that you can't,
from where you were, you couldn’t see that cross-
ing? A. Yes, you can see it. Mercy, yes.

Q. Why is it that you couldn’ see the truck?
A. Because the train had gotten up in front of
me. You see, the truck was on the other side
of the train, and I was on this side. I couldn’
see through the train.

Q. Well, now, you say that the train hit the
truck right behind the cab? A. Yes, I could see
that, of course. Haven’t you seen it in the mo-
vies? That is what it looked like.

Q. Can you tell us how long it was between the
time that you first saw the truck facing the in-
coming train, until the collision? A. No, I could
not. I wasn’t there to time it.

Mr. Greenfield: That is all.
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Femny Snyder—Redirect.
Redirect-examination by Mr. Tomlinson:

Q. Mrs. Snyder, I show yon Exhibit D-6, a
photograph, and ask you if that shows the turn
in the road, on the west side of the track, that
you were talking about? A. Yes. See, I was
here, by this culvert here, and you see when the
train comes along there, he would see this high
side that I was on, and I would see that side of
this train.

Mr. Tomlinson: That is all.

Mr. Tomlinson: Now, if the Court please, that
is our case, with this exception: That there is
some testimony here concerning one Whitfield,
who was the assistant to Mr. Ousterman, who, at
that time, was the agent at the Eatontown sta-
tion. As Mr. Ousterman has testified, Mr. Whit-
field is in service, and not available. I have his
testimony, which was taken at the last trial, and
I offer it. I don’t know whether counsel will'ob-
ject, or not. But, in any event, I offer it.

Mr. Greenfield: Just what do you mean by you
offer it in evidence! Bo you intend to put the
transcript in evidence, and leave it in the jury
room? # ..

Mr. Tomlinson: No. I will read it into the
record. That is what you usually do when you
offer testimony.

Mr. Greenfield: That is what I want to know.

Mr. Tomlinson: I thought you knew.

Mr. Greenfield: 1 have no objection, sir.

(Transcript of testimony of Mr. Whit-
field read to the jury by Mr. Tomlinson,
and cross-examination read by Mr. Green-

field.)



Colloquy.

Mr. Tomlinson: That is all. We rest.

Mr. Greenfield: Well, if yonr Honor please, |
would like to call Mr. Ziegler to prove the cor-
rectness of the statement, that,was put to Mr.
Jones, I believe.

Mr. Tomlinson: Mr. Jones said that that was
SO.

The Court: He said that if it was in the rec-
ord, that is so.

Mr. Tomlinson: Of course, Mr. Ziegler gave us
this transcript of evidence. There is no use of
calling him. He has already furnished it. I do
not question the authenticity of the record.

Mr. Greenfield: If counsel will admit the state-
ment that I think is in this record, then, of
course, I have no objection. But, as it stands
now, there is nothing in the record to show what
is actually here.

Mr. Tomlinson: Sure I will.

Mr. Greenfield: Then I will withdraw that.

Mr. Tomlinson: You haven’t any rebuttal?

Mr. Greenfield: No, sir. We rest, your Honor.

Adjour ned Until 1:50 p.m.

After noon Session, 1:50 p.m.

Mr. Greenfield: 1 would like to offer the tran-
script of pleadings in evidence; I offer the orig-
inal transcript of pleadings, and the amended
complaint.

(Transcript of pleadings entered in evi-
dence and marked Exhibit P-5.)

Mr. Tomlinson sums up the case for the De-
fendant.
Mr. Greenfield sums up the case for the Plain-
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NEW JERSEY SUPREME COURT

Union Cou nt y Circu it

January Term 1944

Mente Bros., Inc., a corporation, Samuel Bran-
ham, and Robert Stic keI,
Plaintiffs,

VS.

Shel to n Pitney, et al,, Trustees of the Centr al

Railroad Com pany of New Jer sey ,
Defendants.

Court’s Charge to the Jury in the above
entitled cause, by Hon. Frank L. Cleary,
Circuit Court Judge, as follows:

Ladies and Gentlemen of the Jury:

This is an action brought by these three plain-
tiffs against the defendant, seeking to recover
damages arising out of an accident that occurred
on May 11th, 1942, somewhere in the Borough of
Eatontown, down in Monmouth County, in this
State, at a railroad crossing down in Eatontown,
which I am not going to attempt to describe to
you because, in the first place, I don’t know about
it and you have pictures which you will take
in the jury room, and you have the map to show
you the exact location; you have had it described
by counsel and by the witnesses, so that you are
more familiar with the topography of it than I
am. Suffice it to say that on that day, some time
in the evening, a truck belonging to one of these
plaintiffs, and driven by another of the plain-
tiffs, and in which the third plaintiff was rid-
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inft was struck by a train of the defendant com-
pany, at this crossing, and as a result of that
some damage was sustained by each of the pas-
sengers, the driver and the other rider, and also
some damage to the truck; and for those dam-
ages the plaintiffs are seeking recovery.

Now, it may be that some of you have had ex-
perience heretofore on juries, it may be that you
have not. To those of you who have it may be
that what I say to you might seem like repeti-
tion, but for others of you who are serving per-
haps for the first time, it seems to me important
to try, as best I can, to simplify the issue that
you have to determine, so as to relieve from you,
as laymen, any thought that might exist in your
minds that you have a very difficult problem to
solve. You may think that this kind of a prob-
lem is curtailed and surrounded, if you will, by
certain technicalities, which are above the lay-
man’s understanding. But when you get down
to the vital issue in these cases you will under-
stand what I mean when I say to you that this
is a very simple problem, after all is said and
done. You start out with certain law govern-
ing these kind of cases, and that law you take
from the Court. You must take it, whether it is
right or wrong, you must take it, because other-
wise anything could happen; if you had the right
to determine whether the law, as the Court gives
it to you, is right or wrong, why, chaos would
result. So we have a system whereby we try
these kind of issues. Two people become in-
volved in a controversy and they cannot get to-
gether on it, they cannot agree upon it, because
their ideas of how it occurred, and what caused
it, and so forth, are entirely different. And they
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go to the most logical place in the world to have
it settled, that is to a court room; there they find
two people, one a jury—and I speak of you col-
lectively as one, for the purpose of what I am
saying now—and the other a Court; and they
go in and they get a Court and a Jury who are
both entirely disinterested, who know neither of
the parties, who have never heard of the story
before, and who are not personally interested in
any way by the stories told by the different par-
ties; and they get that jury selected carefully
from men and women whom both counsel satisfy
themselves are not to be embarrassed, even by
being asked to serve, if and when they know any
of the parties, and they select you carefully, and
they find twelve men and women whom they are
satisfied will have no particular interest in the
case, other than to determine what they think
are the real facts in that case, and they select
a jury. Arnd then the Court is provided, or ap-
pointed, to sit and preside over certain questions
of law; and then we have two entirely different
functions, you being the sole judges of the facts,
and the Court being the sole judge of the law.
So when a question of fact is to be determined,
the Court could not decide it if he wanted to;
it is not his prerogative. When a question of
law is to be determined, the jury could not de-
cide it. So when two separate, distinct, and en-
tirely different stories are told by parties in-
volved in a case, that raise a fact question, not
a law question, the Court, if it wanted to, could
not say, I think so and so is the fact; or, I think
so and so is the fact, on the opposite side; any
more than you could say, when counsel would
rise and say “I object,” the Court has to pass
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upon it, because that is his prerogative. So you
are here as disinterested, total strangers, to de-
cide what! Under your oath of office to decide
what you honestly believe to be the facts of that
particular case, regardless of who the parties
may be involved in it. And the law, as I say,
you must take, whether you agree wuth it or not,
the law as the Court gives it to you, and my
province is to tell you what the law is governing
these kind of cases, and then submit the facts
to you for you to determine which set of facts
you believe to be true.

10

So  you start out, and I said a moment ago that

the issue, when you get down to it, stripped of
all its verbiage, legalities, technicalities, and so
forth, resolves itself into a very simple question,
which you, as laymen, will have no difficulty in
determining, I am satisfied.

You start out in this kind of a case with this
idea in mind, that the mere happening of an acci-
dent, and its resultant damage, do not of them-
selves entitle anyone to recover; and you can
readily see why that is, as laymen, you can see
that if all that was necessary in order to justify
a recovery was that there was an accident, and
that as the result of that accident someone suf-
fered damages, then there would never be any
case to try, because nobody ever disputes, or
hardly ever, certainly no one does in this case,
that there was an accident; and if the mere proof
of the happening of an accident, and the mere
proof that as the result of that accident, someone
suffered some damages, were all that were neces-
sary, why, we would be through in the first two
minutes in which a case starts; and it would re-
sult in the law being then that no matter what
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caused the accident, no matter who was respon-
sible for it, that its mere happening, and its mere,
damage, would justify a recovery. Well, of
course, you can see, as laymen, that that could
not be so. Those two things are necessary, of
course, to exist 5there must be an accident and
there must be damage; but they are not of them-
selves of any importance, until the third and
vital question in a given case is determined, and
that is, who was responsible for causing the acci-
dent. Was the defendant, the party that is in
court on the day in question, negligent, and was
its, or his, or her, negligence the proximate cause
of the happening of the accident? Now, you see,
if that is not so, then there cannot be any re-
covery, regrettable as the accident may be, or
the injury may be. In other words, if two people
happen to get into an automobile accident, cer-
tainly the first one who runs into court to sue the
other cannot recover, because if he could, it would
mean the other fellow was an absolute guarantor
of the safety of everyone on the highway. Be-
fore he can recover he has to do more than just
prove that he had an accident; he must prove
you were responsible for it, you caused it, you
were negligent and, therefore, you are respon-
sible. That is what the plaintiffs in this case
have to do. Nothing peculiar to this case. It is
the same in every case. Just the same question
here as in every negligence case that has ever
been tried; the person who seeks recovery has
the burden placed upon him by law of proving
to a jury’s satisfaction, by the greater weight of
the believable evidence, by a fair preponderance
pf the evidence, has to prove to that jury not
only that an accident happened, because that is
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conceded; not only that as the result of that ac-
cident he suffered damages, because that is con-
ceded; but third, and most important of all, that
that accident and its resultant damage were
caused proximately by the defendant who is in
court that day being negligent, and that negli-
gence proximately causing the happening of the
accident.

Now, | say to you, you have to prove it by a
fair preponderance of the evidence, by the great-
er weight of the evidence. And you say to me,
how do you do that? By the greater number of
witnesses? Not necessarily so. We do not meas-
ure evidence by numbers, we weigh it by the
credibility to be given to it. So, if it were not
so, again, all that any party in a suit would have
to do would be to have the greater number of
witnesses, in order to have the greater weight.
That could not be so. It might be so, but it does
not necessarily follow that it is. But you have
to determine that from the different witnesses
on each side, all of them on each side of a given
case. First of all, you observe their manner of
testifying, their attitude, whether they are eva-
sive, or whether they are willing to testify, and
so forth, and you form an impression, and from
that impression you give some weight, whatever
it is, one way or the other. Then you take into
consideration the interest of witnesses in a given
case, and without attempting to question the in-
tegrity, or the opinion, you have a right to take
into consideration the human equation, or inter-
est in the outcome, so that as between two wit-
nesses on each side of a given case, one vitally
interested in the outcome, and the other disin-
terested, only in court because he or she has to
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,be, it may be that a jury, without questioning
the interest or the truthfulness or the integrity
of either one, may indeed say that one who has
no interest whatever in the result, that more
weight might be given to their testimony, because
of the fact that the witness who has an interest
might honestly be somewhat prejudiced, and their
version of it colored by that interest. Again you
have to take into consideration, as you hear wit-
nesses called on either side, the opportunity that
those witnesses had to observe certain things.
And in a given case you take two witnesses, both
equally honest, both equally disinterested, if you
will, neither one interested in the outcome, just
unfortunate enough to be a witness of something
which brings him into court; they are here be-
cause they have to be; -they are both equally
honest; but one happens to be in a position where
his or her opportunity for observation of what
happened is so much better than that of the
other, that you say, well, we think they are both
honest, but we think this one had so much greater
opportunity to observe what was going on, that
we think more weight should be given to it. And
in all those things, taking that all into consider-
ation, then you weigh them, and you say, under
the law as given to us by the Court, the burden
is upon the plaintiff of satisfying us, by the
greater weight of the evidence, that the defend-
ant was negligent. And unless the plaintiffs have
borne that burden they cannot recover. If you find
yourselves in a position where you find you can-
not tell where the weight is, where it is equally
balanced, as it were, between the two parties, the
plaintiffs would have failed in the duty imposed
upon them, and could not recover. They must



199

Courts Charge to Jury.

bear that burden, because that is what the law
places upon them. If they do, they are entitled
to a verdict. If not, they are not entitled to a
verdict.

Now, we come down to the question of what is
negligence. Negligence has been said to be the
doing of something which a reasonably prudent
person would not do, or the failure to do some-
thing which a reasonably prudent person would
do; and that is measured in a case such as this,
and is determined by what the duty and the obli-
gation placed upon a defendant, under the law,
is. You see, this is a railroad accident case,
which is distinguished somewhat from automo-
bile cases at crossings, where each party involved
has exactly the same obligation; the obligation
to use reasonable care, to be careful, as reason-
ably prudent persons. But a railroad company
has the duty to comply with what the law says
it must comply with. And that is all. And when
it does that, it has complied fully with its obli-
gation. No more can be asked of it than what
the law prescribes that it must do. And when
the law gives to the railroad companies the right
to lay their tracks and to cross public highways,
it specifies what! As a part of that contractual
relationship that it must do certain things, un-
der certain conditions. And that is what it must
do. If it does that, that is all it has to do. If
it fails to do that, and because of that failure
causes an accident, then it is liable. And the
reason for it is obvious. A railroad company,
in the use of these public crossings, cannot exer-
cise the same care, of the same nature as auto-
mobiles; it cannot swerve around somebody that
it sees coming, it cannot stop at every railroad
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crossing that it comes to, at every road cross-
ing that it comes to, and cannot stop and look
around the corner to see if there are any more
cars coming. It has a schedule on which it runs,
and it knows what its duty is when it starts out.
That duty is prescribed by law, and the law says
when you start out on your run, wherever you
begin and wherever you end, during the course
of that run, when you come to a crossing of this
nature, this is what you have got to do. And
that is what they know they have to do, and that
is all they have to do.

Now, something has been said about cars being
on the siding. A railroad company has absolute
right to place cars as these freight cars were,
otherwise, business could not be done. As long
as they are only temporary, there is no negli-
gence whatever in putting cars upon sidings to
be unloaded, even though in placing them there
temporarily they may to some extent obstruct
the view of those using the crossing. Does not
place any more obligation upon a railroad be-
cause of that, than if the cars were not there,
because you see if it did, then every time they
backed a car up on a siding at a manufactur-
ing plant, or some other place, they would have
to do something differently from what they do
if that was not there. Now, if they put a per-
manent obstruction there, if they put a building
up, if they put something up there so as that
obstructs it, then it may be, under certain cir-
cumstances, that the law will say that having
created an extra hazardous condition at that
crossing, that they then must do more than just
what the law says they have to do under ordin-
ary circumstances. If such are the facts, it be-
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comes a fact question for a jury to determine
whether or not they have created an extra haz-
ard, which, by the creation of it, makes it take
more care than what the law requires ordinarily.
But that is not in this case at all. All that has
been said here is that upon the siding there were
railroad cars, for a purpose, directly for a pur-
pose of unloading; that the railroad had a right,
but that placed more obligation upon the rail-
road than if it hadnt done so. If it placed any
obligation upon anybody at all, and I do not say
that now is upon anybody, it would be upon some-
one using the crossing, under those -circum-
stances, to require that they perhaps, in the ex-
ercise of reasonable care, might have to*be a
little more careful than they would if the view
was clear all the way down the track. But no
penalty can be attached to the placing of cars
upon the siding temporarily, and for the par-
ticular purpose of loading or unloading. And I
again disabuse your minds of that as being a
feature in the case as far as any obligation upon
the railroad company is concerned at all.

There has also been something said about
signs in this case. I do not see the significance
of that, or the application of it in this case at
all, because the signs ,which the law requires,
there is no question about; that is the warning
sign of the railroad crossing, stop, look and lis-
ten, whatever they say. There is a question as
to a sign put up as a precautionary measure, so
they say, a protection for those using the cross-
ing. But the strange part of this situation to
me, as I see it, is that there seems to be some
suggestion that that was negligence in not hav-
ing those signs so they were legible. Well, cer-
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tainly if they were illegible, no one could be mis-
led by them at all. If a person comes into court
and says, you put up a sign which misled me;
I know you didn’t have to put it up, but you
put a sign up there, on which you said on that
sign that this crossing would he protected and
is protected at all times by a watchman ; I read
it and I relied upon it; and you didn’t give that
protection. You led me into a false sense of
security and, therefore, you are liable. I agree
with that, that would he so. But how anybody
can be heard to say that I could not read your
signs and, therefore, I was led into difficulty, I
can’t understand that at all. I don’t see any
significance of those signs in the case at all.
They didn’t have to be there. Any obligation to
put them there I think could be limited to any
extent to which the railroad wanted to limit them.
No flagman was required there. If a custom ex-
isted whereby a flagman was put there, then
people have a right to rely upon it. They could
put a flagman there, they could limit the period
they wanted to, and give notice of that. Dur-
ing those periods people would have a right to
rely upon it. During other periods nobody has
a right to rely upon it. I see no significance to
that sign business at all, it has nothing to do
with this case, and you will get back to the ques-
tion involved here, was the railroad negligent?
The railroad was negligent if it failed to give
the statutory signals which the law requires. The
railroad was not negligent if it did not fail to
give those signals. And hence the question, as
far as the defense, or the defendant’s négligence
in this case, and the fact for you to determine is,
did they give the signal, or didn’t they.
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Not trusting to my own memory of what the
statute is, let me read it to you: The railroad
company is required by the law to meet certain
requirements. The railroad has to do what the
statute and what the law says it must, and when
it has done that, it has done all that the law re-
quires of it and, of course, it would be ridiculous
to say that the law says this is what you must
do, and you did it, but, nevertheless, we think you
are responsible. You have to be practical about
these things, and you have to do that, at rail-
road crossings, grade crossings of this nature,
certain things, and that is all that can be done,
and if they are done, well and good; if they are
not, and because of their not having been done,
you find that it was negligent not to have done
those things, then it could be said that a recovery
could be had.

The law says this is what a railroad company
must do at this kind of a crossing: I am not go-
ing to read the whole section of the law, but only
that part which is applicable: “A bell of the
weight of not less than thirty pounds shall be
placed on each engine, and rung Continuously
in approaching a grade crossing of a highway,
beginning at,a distance of at least three hundred
yards from the crossing”—that is nine hundred
feet—"“and continuing until the engine has
crossed such highway; or a steam whistle shall
be attached to each engine and be sounded, ex-
cept in cities, at least three hundred yards’—
nine hundred feet again—from the crossing,
and at intervals until the engine shall have
crossed the highway.” That is what the law says
a railroad must do. It must have a bell of this
type, operated in the way I have explained to
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you; or, it must have a whistle, operated in the
manner in which I have outlined to you, under
the statute; one or the other. Not both, not
necessarily both; it does not have to have the
bell ringing and the whistle blowing, other than
is in this requirement. If it has one or the other,
and operates it in the manner in which this stat-
ute requires, then it has complied fully with its
duty, and no responsibility can be had for it
afterward.

Now, it is obvious, as I have told you, there
must be some prescribed rule. Knowing that a
railroad has to stay on the one pathway, know-
ing that during the course of that operation it
will cross public highways, there must be a stand-
ard rule or law as to what its duty is. That is
fixed by statute. If it meets it, it would be ridicu-
lous to say, that you having complied with the
law, that because an accident happens, they have
to pay for it. It would be just as ridiculous to
say that having failed to comply with the law,
and thus by that failure proximately caused an
accident, it should not have to pay. It is just
a strict, sensible, business proposition.

Because one party is an individual, and the
other a corporation, cannot make a particle of
difference to you. You cannot find a verdict
against a corporation because it is a corporation,
on one side, or the other an individual; or you
could not say, well, I am interested somewhat in
corporations, I have some investments there, or
some investments in a given corporation, I will
not find a verdict against them. One would be
just as bad as the other. If that were ever fol-
lowed to any logical conclusion, there would be
no justice at all. So you do not ever look as to
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whether or not a corporation, or individuals, are
involved in a given action. You just take the
facts and you say to yourselves, we don’t know
the parties, nor care anything about them, we
will do our duty as we see it. That is all we
can do. So when you go into the jury room your
first question will be, from all the evidence in
this case, do we believe this defendant was negli-
gent? Your answer again will be, they were neg-
ligent if they failed in the duty which the law
imposes upon them. They were not negligent if
they complied with that law. We find they did,
or did not, as the case may be. If you find they
did comply with the law, then you must bring in
a verdict in favor of the defendant and against
the plaintiffs of no cause for action. If you find
that the defendant failed in its duty, and was neg-
ligent, and that that negligence was the proxi-
mate cause of the happening of the accident, then
you have another step to take, which is the sec-
ond defense interposed here.

You see the first defense that the railroad of-
fers is absolutely no negligence on their part, be-
cause of the fact that they complied fully with
their duty and obligation. Secondly, they say
that the plaintiffs themselves, even if they find
that the railroad was negligent, if you should so
find, which they don’t admit, but they say, even
if you should find that, the plaintiffs contributed
to the happening of this accident by their own
negligence; they didnt exercise the care that a
reasonably prudent person would, they helped
cause it, at the very best that can be said for
them, they helped and contributed and, therefore,
they cannot recover. Of course, under the law,'
in such a case there could not be any recovery,
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because 'Contributory negligence, if it is found to
exist, is an absolute bar to recovery, in this State;
and that regardless of the degree. For instance,
if you find two people involved in an acoident,
and find that both contributed to its happening,
but say one contributed to a greater degree than
the other and, therefore, we will give a verdict
which represents the difference between those
two degrees. You cannot do that. Any negli-
gence of a contributory nature, that is a proxi-
mate cause of the happening, that is, without
which it would not have happened, is a bar to
recovery. So, if these plaintiffs were guilty of
carelessness and of negligence contributing to
the happening of the accident, they could not re-
cover, even though the defendant was guilty of
negligence.

If you come to that question, then you take up
the people in that car, what their responsibility
was. One of them was the driver of the car; if
he was guilty of contributory negligence, if he
was guilty of negligence which contributed to the
happening of the accident, that might not affect
the other passenger in the car at all, because his
negligence would not be attributable to the other
man; but it would be absolutely attributable to
the owner of the truck, because he was the agent
and servant of the owner. And the owner of this
truck can recover only, under no circumstances,
except and unless the driver of this truck can
recover. Because the owner of the truck was not
there; the owner of the truck was there only
through his agent and servant, operating as such.
If his agent and servant was responsible for the
happening of the accident, obviously the prin-
cipal could not recover. So that if the driver of
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this truck is found to have been guilty of negli-
gence contributing to the happening of this ac-
cident, it would be an absolute bar to both him-
self and to the owner of the truck. But it might
not be to the colored man, who was a passenger.
It has been said here, as I recall it from hear-
ing the argument, that under no circumstances
could the colored man be said to be guilty of
contributory negligence. That is not so. He,
too, had a duty; not the same kind of a duty, of
course, as the driver of the truck, not that he
would be responsible for anything that the driver
of the truck did, but everybody has to exercise
reasonable care, and if he failed to do that, if
observation on his part, if reasonable care on
his part would have provided an opportunity to
him, or to anyone else, to observe any danger that
might exist, and which afterward developed, and
he failed to exercise reasonable care in determin-
ing that danger, then he too, of course, could be
guilty of contributory negligence; not as a mat-
ter of the other man’s being charged to him, but
solely upon his own account, as a party to the
suit.

So your verdict might be one of three kinds,
at least. It could be a verdict in favor of all
three plaintiffs and against the defendant, be-
cause of the fact that you find the defendant to
have been guilty of negligence, and the plaintiffs
free of any contributory negligence. It could be
a verdict in favor of one of the plaintiffs and
against the defendant, because of the fact that
you found the defendant guilty of negligence, and
the one plaintiff not guilty of negligence. If such
should be your verdict, you would have to find
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in favor of the defendant and against the other
two.

Or yonr verdict might he in favor of the de-
fendant and against all three plaintiffs, of no
cause for action, because of the fact that you
found either of two things existing; Either that
you found that the defendant was not responsible
for it at all, in that it had complied fully with
the duty which the law imposed upon it; or that
you found that even if it had failed to some ex-
tent to do that, that the plaintiffs had contri-
buted proximately to its happening, and that all
were responsible for it. If such is your verdict,
that would end your duty, of course. You would
find a verdict of no cause for action, and that is
as far as you would go.

If you find in favor of the plaintiffs, or any of
them, if you find for all three plaintiffs, or even
for anyone of them, then you have one more step
to take in the case; because if the plaintiffs, or
any of them, are entitled to a verdict, they are
entitled to be compensated for what loss they
sustained, for what damage they suffered, and
you would have to take up each one individually.
The driver of the truck would be entitled, if at
all, to be compensated for the pain and suffering
that he underwent, as a result of the accident,
and I think that was rather trivial; I have forgot-
ten it, and I will not quote upon it, because it
has been since Thursday, and I have forgotten
it. Counsel has called it to your attention. For
any doctor bills that he may have had, if there
were any, and for any moneys that he lost. The
same thing is true of the colored man, if entitled
to a verdict he would be entitled to be compen-
sated for pain and suffering, for any losses that
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he sustained in the way of wages during any
period when he was out of work as the result of
this accident, and for any doctor bills or hospital
bills that he might have paid. [ don’t recall
what they might have been.

The owner of the truck, if entitled to a re-
covery, would be entitled to be compensated for,
as a first proposition, what is not ordinarily and
technically speaking the measure of damages in
a case, but which is admitted here to be, the cost
of the repair of his truck. The real measure of
damages is the difference in value of a truck be-
fore and after the happening of an accident.
What it was worth just prior to it, and what it
is worth right afterward, in its damaged condi-
tion, that is the real measure of damages. But
if in a given case, counsel on both sides, for the

purpose of mitigating damages, or otherwise, .

wish to submit that the measure of damages, if
any, should be the cost of the repair, as here,
that is the element, and that seems to be the sum
of $1,514.95. That is the cost. Now, in addi-
tion to that, upon the truck there was some ma-
terial, which was destroyed, and that is agreed
to be the sum of $98.91.

And there is an element here upon the ques-
tion of hiring another truck, during a period of
five days, to take the place of the truck that was
under repair. [ have permitted that, only if and
when he is entitled to recover anything. I charge
you directly that you are not to consider, so as
to make it perfectly clear, and have the record
clear, the question of what it would have cost
him if he had gone out and hired another truck
for the one hundred and twenty-one days in
which this truck was under repair, you are to dis-
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regard and not take it into consideration. Yon
cannot do it. I make it as clear as this, so as
to make the record positive for counsel, as I have
indicated, to take his own exception to it, and
have his record clear. That is not an element of
damages in a case of this kind, for a man to sim-

10 ply say “I didn’t hire.” If, under a different set
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of circumstances, a man has a truck damaged, and
proves, as they did here, that in the exercise of
reasonable care it required him three months to
get it repaired, and if in the meantime he shows
that his business is of a certain nature, that he
absolutely needs the truck, and that during that
period he went out into the market and hired one
at a reasonable rate, whatever the market was,
to do that work, and charge up the cost of that,
that may be done, in mitigation of his damages, if
he proves it. But to simply take the truck, as
here, have it in a shop, and come in and say I
didn’t hire another, I didn’t pay for another, but
I would like to be paid twenty dollars a day, or
whatever the cost of a truck would be, if I had
gone out and hired it. You are to disregard that
entirely. It is not an element of damages. His
damage, if he is entitled to any, would be the cost
of the repair of his truck, the damage to the ma-
terial on the truck, and then the five days which
it cost him to hire another truck during that
period, to take the place of the other.

I have spent a lot of time with you on this case,
longer than I intended, and I don’t know whether
I have accomplished what I started out to accom-
plish, or not, namely, an attempt to simplify the
issue for you, to show you what you had to do,
to disabuse your mind of any thought that you had
a difficult proposition. Maybe I have made it
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worse. Maybe I have made it seem more difficult,
more complicated. 1 hope not. But I do know
this, that when you go in, all you have got to do,
starting out, is to say this : Forgetting all about
every other thing in the case, except the question
involved, was this accident caused by the negli-
gence of the defendant/ If yes, then they are re-
sponsible for it, unless the plaintiffs helped it
themselves. 1f they were not negligent, then, re-
grettable as it may be, if they complied with what
the law requires of them to do, then, regrettable
as the accident may have been, no recovery can be
had. That is your simple question. I am satis-
fied that you will do your duty, as you see it, and
return a verdict which represents what your hon-
est opinion of those facts may be. Now, when you
have done that, you will have complied fully with
your duty.

You may take the case and retire.

Mr. Greenfield: For the purpose of the record
I would like to take certain exceptions.

(Jury retired.)

Mr. Greenfield: Your Honor spent a lot of time
with regard to what the duty is, and what the
statute says. I don’t think that the statute is ex-
clusive of the common law duty to use due care,
and that the mere fact they blow a whistle does
not discharge the duty of the railroad. I believe
that in addition to blowing the whistle, or ringing
the bell, as called for by the statute, there must
also be the exercise of reasonable care. For ex-
ample, I think that if a truck were stalled on the
railroad tracks, and the engineer could, in ample
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time, stop the train, he could not be said to not be
negligent merely by blowing a whistle. He has
to do what he can in the way of using reasonable
care.

The Court: I think that is right.

Mr. Greenfield: So, too, in this case, where the
truck was approaching a crossing, according to
the testimony, the railroad and the engineer are
both chargeable with the use of reasonable care,
and merely blowing the whistle, or ringing the
bell, of and by themselves are not the discharge
of the full duty of the railroad.

Mr. Greenfield: And I take exception, your
Honor, to all those portions of your Honor’s
charge which state that the railroad is not negli-
gent if it did give the necessary signal.

Mr. Greenfield: In addition thereto I take ex-
ception to those portions of your Honor’s charge
that specifically direct the jury not to consider
what it would have cost to hire a truck for the
length of time that this truck was laid up, in view
of the fact that there is uncontroverted testimony
that a truck was needed, that an attempt was
made to hire one, that all the trucks seem to have
been in use, and that it was impossible for the
owner of the truck to hire a truck for more than
the five days that he actually did. And I might
say, sir, that from your Honor’s statement as to
what your Honor would allow, it was my impres-
sion that upon merely showing that an attempt
was made to hire a truck, that the jury could con-
sider as part of the element of damages.

The Court: If that case you had is good law,
you are right about it. That is the reason I want-
ed to make it clear. I do not agree with it, but
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that is the law, as yon see it, from that case, and
if yon are right about that, if that case is good law
in this State, yon are exactly right. [ do not
agree with it, bnt it may indeed be. That is the
reason I gave yon an opportunity to get your ex-
ception on record, as squarely as I could put it.

Mr. Greenfield: All right, sir. And I think that
your Honor has failed to charge the jury that in
addition to merely blowing the whistle, or merely
ringing a bell, as the statute calls for, they must
use due and reasonable care, as they were charge-
able with, or as anyone would be chargeable with
under the common law, and I respectfully request
that your Honor allow exceptions to those por-
tions of the charge, and to your Honor’s failure
so to charge.

The Court: You may have your exception upon
each point that you have raised in the case.

Mr. Greenfield: And that applies to the various
portions of the charge governing the issue?

The Court: To each one, yes.

Mr. Greenfield: Thank you, sir.
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Exhibit P-2.

Bills Payable Weekly
In Advance

Long Branch, N. J.
August 31, 1942
Mr. Samuel Branham .

To Monmouth Memorial Hos pit al, Dr.

To Services Rendered,
Board and Nursing 5/11/42 ti 5/20/42
7 days @ $5.50 38.50
2 days @ $5.25 10.50
Special Nursing
Operating Room Anaesthesia
Delivery Room

X-Ray

Laboratory Work XX 5.00

Miscellaneous ~ Drugs 420
Total Charges $5820

Less Payments to Date
Balance Due

“Please Return This Form with Remittance.”
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Exhibit P-3.
Telephone New York
Unionville 2-2022 New Jersey

Harry Shallcross Express
Box 45 Kenilworth, N. J.
M Mente Bros., Inc., Kenilworth, N. J.
Date Sept. 1942

Date Name Order No. Wt. Pcs. Rate Amount

9/1/42 Hired truck 1 day 20.00
12 “ «“ “ 20.00
20 “ “ « 20.00

60.00
Paid
Harry Shallcross
.Telephone New York
Unionville 2-2022 New Jersey

Harry Shallcross Express
Box 45 Kenilworth, N. J.

M Mente Bros. Inc., Kenilworth, N. J.
Date May 31, 1942

Date Name Order No. Wt. Pcs. Rate Amount

5/15/  Hired truck 1 day 20.00
18 « 7 20.00
40.00

Paid

Harry Shallcross
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Exhibit P-4.
Dr. John E. Maher

Monmouth Memorial Hospital
Long Branch, New Jersey

Date Sept. 1, 1942

Name of Patient Mr. Samuel Branham
Boom or Ward
Bill to '

For Services Bendered

Date Description Charges Credits Balance

Professional Services
May 11, 1942 to May 20, 1942
Emergency treatment  $25.00

9 visits @ $3.00 27.00
Total $52.00
Pay Last
Amount in
This Column

All Accounts Payable Weekly in
Advance Without Exception

Exhibit P-5.

This is the original transcript of pleadings and
the Amended Complaint printed at page 9.

Exhibits D-1 to D-16 Inclusive.

Photostats—Inserted on opposite page.
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FEB 1.1946

New Jersey Court of Errors and Appeals

Mente Bros ., Inc., a corpora-
tion, Samuel Branham and

Robert Stickel,
Action at Law.

Plaintiffs-Appellants, o " =) trom

New Jersey
VS. Supreme Court,
>Union County
Circuit.
Shelton Pitney, et al, Trus- freut
Sat Below:

tees of the Central Rail- Frank L.
road Company op New Jer- Creary, G CJ.
sey,

Defendants-Appellees.

BRIEF IN BEHALF OF
PLAINTIFFS-APPELLANTS.

Preliminary Statement.

The matter was first tried before a jury on
March 13, 14 and 15, 1944, before Honorable
Prank L. Clea ry , Judge of the Union County Cir-
cuit Court. The jury returned a verdict in favor
of the plaintiff, Mente Bros., Inc. in the sum of
$5,500.00; in favor of Samuel Branham in the
sum of $1,000.00; and in favor of Robert Stickel
m the sum of $1,000.00. The ad damnum clause
in the complaint asked damages in behalf of
Mente Bros, in the sum of only $2,500.00. The
three verdicts were set aside on a rule to show
cause and the cause was retried before the Hon-
orable Frank L. Cleary and a jury on June 14,
15, and 19, 1944. A verdict was rendered in fa-
vor of the defendants, and against all plaintiffs,
ot no cause of action.
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It is from the judgment entered herein that the
plaintiffs, Mente Bros. Inc., Samuel Branham and
Robert Stickel, appeal to this tribunal.

Facts.

On May 11,1945, defendants’ train collided with
the truck of the plaintiff, Mente Bros. Inc., there-
by injuring Robert Stickel, the driver and Sam-
uel Branham, his helper, and demolished the
truck and its load.

The collision took place at the Lewis Street
crossing at Eatontown, New Jersey, where the
tracks of the Central Railroad Company of New
Jersey cross Lewis Street. The tracks run rough-
ly north and south. There are two sets of tracks,
the “main track” on which run the regular
trains, and a “passing siding” that is used to al-
low one train to get off the “main track” while
a train is approaching on the “main track from
the opposite direction. There is a “delivery
track” which merges with the “passing track”
right at the Lewis Street crossing.

For the plaintiffs-appellants, Robert Stickel
testified that he and his helper, Samuel Branham,
had been working in the freight yard at the Eaton-
town freight yard of the Central Railroad Com-
pany of New Jersey at the Lewis Street crossing,
that there were several freight cars standing on
the “delivery track” ; that they were unloading
tile sewer pipe from the freight cars on the truck
and then he, accompanied by his helper, Branham,
would drive from the railroad yard on to Lewis
Street, thence across the railroad tracks to Camp
Woods where the pipe was unloaded. They would
then return over the same route to the freight
cars for another load (S. C,, p. 26,1.10). The men
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worked there doing the same work for about a
week prior to the date of the accident (S. C, p.
27, 1. 1). They made an average of three round
trips across the crossing daily (S. C, p. 27, 1.1).
Just prior to the accident they had completed un-
loading the second freight car on the “delivery
track.” The front of the first car was about 30
to 35 feet from Lewis Street (S. C, p. 27, 1 31).
They had part of a load of sewer pipe and some
wood on the truck and they drove along parallel
with the freight cars; since there was a hole in
the ,center of the freight yard, Stickel drove
straight on to Lewis Street and as he was cross-
ing the tracks he was on the left side of Lewis
Street going toward Camp Woods (S. C., p. 27,
L 14). He stopped his truck a few feet from the
“passing track” to make an observation (S. C,
p. 55, 1. 8). He looked in both directions but did
not see anything coming and did not hear any-
thing (S. C, p. 27, 1. 37; p. 53, L. 11). When he
made his observation to the north (the direction
from which the train came) he could see only 50
feet since the first freight car was about 30 feet
from the crossing and the angle at which he
crossed together with the freight car would not
allow a greater view (S. C, p. 28, 1 39). The
window on his side was open and he had his head
out of the cab looking down to his left (S. C, p.
44, 1. 28). He was familiar with the crossing and
had made the same crossing many times before
(S. C, p. 43, 1. 25). During the entire time that
he worked at the freight yard there was always
a watchman or a flagman to flag the crossing
every time a train went through and each time
the watchman used a long pole or stick with a
round sign on it that said “ Stop.” The watch-
man would hold that out in the center of the road
(S. p. 27, 1. 17; p. 51, L 21). When he ap-
proached the tracks and started across immedi-
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ately prior to the accident there was no watchman
or flagman around (S. C, p. 51, L 16). Stickel
did not know that the first tracks nearest him were
a “passing siding” hut thought they were both
“main tracks” (S. C, p. 53,1. 34). He never saw
a train stop at the crossing while he was there
and never saw a train go through the crossing
without a watchman or a flagman (S. C, p. 51, 1
24). There are no gates or mechanical bell or
other warning at the crossing. There were two
signs on the west side of the “main track,” one
an “X” and another sign which was illegible.
There was no sign near the “delivery track
marked “ flagman sign” as shown on Exhibit P-1
(S. C, p. 30, 1.9). . 4

He was crossing the tracks at about four to live
miles per hour and just as he got to the main
track” his helper called to him to stop; then he
saw the train and attempted to get as far across
the tracks as he could (S. €., p. 28,1.10). At that
time the train was mighty close and looked to be
on top of him (S. €., p. 31,1. 2). Lewis Street is
about twenty-five feet wide at the crossing, and
narrows down to about eighteen feet beyond it
(S. €, p.32,1.9).

Samuel Branham testified he was a helper on
the truck driven by Stickel; that he had worked
at Eatontown, near the Lewis Street crossing tor
about a week prior to May 11, 1942 ; that he ha
accompanied Stickel to Camp Woods each trip;
that they made from three to six trips each way
a day. He further testified that he never saw a
train stop at the station but did see trains go
through. That there was always a watchman
flagging the trains he saw (S. C, p. 59, 1. )
Prior to the accident the first freight car on the
delivery track was about 30 to 35 feet from Lewis
Street; that when they started to cross the trac s
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he made an observation and could see only be-
tween seventy and seventy-five feet to the right
(the direction from which the train came); that
the first freight car blocked the view and prevent-
ed a view beyond that distance. Branham was
familiar with the crossing and saw no train and
heard nothing (S. C., p. 60, 1. 31). There was no
“flagman sign” on the east side of the “delivery
track during the entire week he was there prior
to the accident. On the west side of the “main
track” and south of Lewis Street were an “X”
sign and a “sign.” That the “sign” couldnt be
regél because it was weather-beaten (S. C d561
). .

John Mente testified for plaintiffs that he was
called to the scene of the accident and arrived
there about 8 p.m. It was a nice evening and it
was just getting dark at that time (S. €., p. 68,
L 20). There was no “flagman sign” east of
Lewis Street on the night of the accident (S. C,
P- 89, 1. 9). About a week after the accident he
did see one there (S. C, p. 89, L 11). He could
not read the “sign” on the west side of the
“main track” because “the letters wasn’t painted
so you could read it. It was weather-beaten in
such fashion that you couldnt read it (S. C, p.
90,1. 10). They were painted a week later so you
could read them (S. C, p. 93, L 8). The train
went right through the middle of the truck and
the chassis was bent around the front of the en-
gine, like a “U”. The tires were blown, the cab
was smashed, the body was smashed, etc. (S. C.
P- 69, 1. 24). It took 121 working days to repair
the truck (S. €., p. 71, L 39). The truck was fi-
nally repaired and put back into use (S. C, p. 86,
L 14). During the time the truck was being re-
paired, it was necessary to hire another truck. A
truck was hired five days and it was impossible
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to hire a truck the rest of the time (S. C., p. 86,
L 37). An attempt was made to buy a new truck
but that was unsuccessful because of regulations
of the Office of Defense Transportation. The rate
for hiring a truck similar to the one damaged in
the accident was $20.00 per day. The repairs were
made as speedily as possible.

George S. Dodd testified for defendants-re-
spondents that the distance between the rails of
the “main track” was 4 feet, 8% inches and the
distance between the east rail of the ‘‘main
track” to the west rail of the passing siding is
8 feet, 2 inches.

John W. Ousterman testified for the defend-
ants-appellees stated that the *flagman sign”
was in place on the date of the accident and was
legible, and that both the “ flagman sign” and the
one on the west side of the tracks read the same:
“Crossing protected by flagman at following
scheduled times: Week days 12:10 p.m., 5:20 p.m.,
Saturdays 2:41 p.m., Sundays no flagman on
duty.” (S. C. p. 124, 1. 19.) The practice was that
all through trains were flagged, and the trains that
stopped at the station, were not flagged. In addi-
tion to the trains that were mentioned on the
“flagman’s sign” there were freight trains that
also were flagged (S. C., p. 129, 1. 39); that there
were one and two through trains a day and some-
times more than two. They didn’t come through at
the same time each day. One was usually about 8
o’clock in the morning and the other at about 4
to 5 or 6 o’clock at night. They were not scheduled
trains (S. €., p. 130, 1. 4). There was no notice
given that trains other than those listed on the
“flagman’s sign” were flagged (S. C., p. 140, 1
36). Stickel was told by Ousterman’s helper that
there was a train due at 6:17 p.m. that day (S. C,
p. 127, 1. 38). That train was two minutes late
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leaving Red Bank, the station before Eatontown
(S. C, p. 154, 1. 19).

There was testimony in behalf of the defend-
ants-appellees that the whistle and bell were both
sounded.

This is substantially the posture of the facts up-
on which the case was presented to the jury on
the judge’s charge.

POINT L

The trial judge committed reversible error
when he limited the duty of the defendants to
mere compliance with the statute.

(Grounds of Appeal 1, 2, 3, 4, 5, 8, 9.)

The complaint charges negligence on the part
of the defendants in the failure to warn of the ap-
proaching of the train, the failure to have a
watchman at the crossing, the failure to use rea-
sonable care and the failure to comply with the
statute.

The trial judge charged the law as it applies to
the ordinary grade crossings under usual circum-
stances in open country, as was enunciated by
this court in the early case of Pennsylvania R. R.
Co. v. Matthews, 7 Vroom 531, (1873) wherein
Chief Justice Bea sl ey says:

< # # # iphgy are nof caneci on to keep

flagmen, under ordinary circumstances, at
cross roads, nor to give any other notice
of the approach of their trains than those
signals that are prescribed by statute. * * *

“But while I thus say that these addi-
tional burdens cannot be imposed by the
courts upon these companies, I also say,
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at the same time, and with quite as much
emphasis, that the companies may, by their
own conduct, impose such burdens on them-
selves. * * *

“In the case of Cliff v. Midland Railway
Co., L. R,, 5 0. B. 258, all general liability
in railway companies to provide gate-keep-
ers or flagmen is entirely repudiated; but
at the same time, their responsibility for
not providing against unusual risks, of
their own creation, is just as decidedly
maintained. >’

This case was again cited with approval by this
court in 1891, in the case of N. Y., etc. R. R. Com-
paviy v. Lewuciu, 54 N. J. L. 202, and has been
cited and followed as the law of this state ever
since. The statute requiring railroads to blow a
whistle or ring a bell did not free the railroads
from all further obligation to provide safeguards
at highway crossings, nor has any other statute
declared such freedom.

“The declaration that it exists is purely
judicial, appearing for the first time in 1873
by the decision in the Matthews case. ; The
exception to this rule of freedom of liabil-
ity on ringing the bell or blowing the
whistle by which, ‘When the railroad com-
pany has created extra danger it is bound
to use extra precaution,’ is not declared m
any statute. It is purely judicial in its
origin and had its beginning in the same
Matthews case. * * *

“The Matthews case thus appears to
have defined the limits of railroad respon-
sibility at railroad crossings, and to have
declared the contingency in which addi-
tional safeguards at crossings must be pro-
vided by railroad companies. * * * Palmyra
v. P. R, R. Co., 62 N. J. Eq. 601, pg. 613.

“ All cases which discuss the relations of
railroad companies to highway crossings
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from any point of view agree that where
the conduct of the company has increased
the danger at any particular highway cross-
ing, this of itself charges the company with
a duty to provide additional safeguards at
that crossmg shall afford protection com-
mensurate with the increased danger. '/Pal-
myra v. P. R. R. Co., supra, 615.

The decisions of this court have not limited the
increased burdens of the railroad company to
cases where the railroad company creates a haz-
ard in the construction of permanent buildings in
the path of its tracks.

This court has repeatedly held that where a
railroad company assumes a duty, though not re-
quired by law so to do, it is bound to the exercise
of due care in the performance of such duty.
Petit v. West Jersey & Seashore R. R. Co., 86
N. J. L. 298, (1914); Wolcott v. N. Y. & L. B. R.
R. Co., 68 N. J. L. 421; Snujjin v. McAdoo, 93 N.
J. L. 231; Passarello v. West Jersey etc., R. R.
Co., 98 N. J. L. 790; Hendrickson v. West Jersey
etc, R. R. Co., 102 N. J. L. 310; Brown v. Erie
Railroad Co., 87 N. J. L. 487.

Justice Parker speaking for this court in the
case of Passarello v. West Jersey etc., R. R. Co.,
supra, said:

“The trial judge followed the ruling in
the Supreme Court case of Wolcott v. New
York and Long Branch Railroad Co., 68
N. J. L. 421, in which the head note, which
accurately epitomizes the decision, reads
as follows: ‘When a railroad company as-
sumes to protect a highway crossing by
a flagman, it is responsible for injuries re-
ceived at that crossing by a travefler on the
highway, which have resulted solely from
the negligence of such flagman; and that
responsibility exists notwithstanding the
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company is under no legal obligation to so
protect the crossing.’

“The precise question considered in the
Wolcott case has never, we think, been di-
rectly dealt with by this court; but it not,
we have no hesitation in concurring m the
rule there laid down. In fact, the existence
of a long line of decisions in this court and
the Supreme Court, prior to the enactment
of the acts of 1909, in which, expressly or
sub silmtio the action or non-action ot a
flagman, or the open condition of crossing
gates, or the like, have been treated as m
effect an invitation to cross, points to the
implication that under such circumstances
the primary negligence of the railroad com-
pany was clearly inferable; the main dis-
cussion revolving around the matter ot con-
tributory negligence, which, of course, must
have primary negligence to rest upon. An
abstract of such decisions would be ot in-
terest, but is unnecessary and would un-
duly prolong this opinion; they are cited
here for convenience. New Jersey Baal-
road Co. v. West, 32 N. J. L. 91; 33 Id.
430; Colgan v. Pennsylvania Railroad bo.,
48 N J. L. 141; Swanson v. Central Rail-
road Co., 63 Id. 605; Smith v. Atlantic City
Railroad Co., 66 1d. 307; Tubellov. Dela-
ware, Lackawanna and Western Railroad
Co., 67 1d. 581; Davis v. Central Railroad
Co., Id. 660; Siracusa v. Atlantic City Rail-
road Co., 68 Id. 446; Napodensky v. West
Jersey and Seashore Railroad Co., bo id-
336, where the failure of the crossing bell
to ring is called a ‘feature of liability.
Petit v. West Jersey and Seashore Rail-
road Co., 86 Id. 298.

“In Brown v. Erie Railroad Co., 87 N\
J. L. 487 (at p. 494), the Wolcott case is
cited with apparent approval.

“The rule as enunciated in 33 Cyc. 946
is: “‘Where a flagman is employed or a gate
established, whether such a duty is im
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posed by statute or not, the person in
charge is bound to perform his duties with
reasonable care and prudence, and a fail-
ure to do so is negligence for which the
railroad company is liable.” ‘This is sup-
ported by the case of State v. Boston and
Maine Railroad Co., 80 Me. 530; 15 Atl
Rep. 36, cited in the note, and Kissenger
v. New York and Harlem Railroad Co.,
I;I Y. 538. We need not multiply author-
ities.

It must be remembered that the testimony of
the defendants’ own witness was that they
“flagged” through trains that were not men-
tioned on the “flagman’s sign” and that these
trains did not run at regular times or the same
number of times each day.

The question of fact raised as to whether or not
the “flagman’s sign” was in fact present at the
time of the accident and whether the other “sign”
was illegible is of course for the jury. And they
may have found the fact to be as was testified in
behalf of the plaintiffs. This is elementary and
needs no citation.

Assuming for the purpose of this appeal that
there was no “flagman sign,” and the other
“sign” was illegible, what is the duty of the de-
feflgq?ants? And what are the rights of the plain-
tiffs?

In Berry v. Pennsylvania R. R. Co., 48 N. J. L.
141, .(1886) this court stated:

“ A flagman had been stationed there by
defendants. # * * The plaintiff had fre-
quently passed over the crossing and knew
a flagman was habitually stationed there.

“He had a right to presume that if a
train was about to pass, the flagman would
be at the crossing giving the customary sig-
nals of d a n g e r (Italics mine.)
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This court states)in N. Y.fL. E. & W. R- R> Co.
v. Remdel, 47 N. J. L. 144 (1885):

“Nor was there error in the charge that
it was the duty of the flagman to notify the
traveler before he began to cross the
tracks, and if led by the absence of the
flagman and that he perceived no danger,
the traveler drove upon the tracks
would not, under the circumstances, be at-
tributable to him as negligence.

Chancellor Walker stated:

“The judge submitted it to the jury to
say whether the ringing of the bell at the
crossing where there were so many other
noises and where the difficulty of seeing ap-
proaching trains was so great, was a~e¢'
quate warning on the part of the compa y.
There was no error m the refusal to charge
that under the circumstances the company
had discharged its whole duty to those ot
the public who had occasion to cross the
track at that place, merely by ringing the
bell.

“The cases relating to maintaining gates
at railroad crossings are in accord where
the railroad company assumed the duty
and burden voluntarily.”

This court held in Hendrickson v. West Jersey,
etc., R.R- Co.,102 N. J. L. 310 (1925):

“It is not disputed that the defendant
railroad company, haying assumed to in-
stall safety gates designed to PTM** * 2
traveling public at this crossing, owed to
travelers upon the public highway the duJ
of using ordinary care in
of such gates. Passarello v. West Jersey,
etc. R. R. Co., 98 N. J. L. 790.

~ “We think * * * was entitled to assume,
in the absence of notice to the contrary,

that the way was safe, because the sat y
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gates were og;en and stationary. Snuffin
v. McAdoo, 93 N. J. L. 231.”

Speaking for this Court in the case of Rrowu
v. Erie R. R. Co., supra, Chancellor Walk er

stated:

“ As no notice was posted by the defend-
ant at the crossing in question, giving in-
formation as to the hours when the gates
were to he operated, the company will not
be heard to complain that a person pass-
ing over the railroad tracks at the cross-
ing was not entitled to assume that the

ates were in good and proper order and
would be duly and properly operated, es-
pecially as tﬁere was no notice present
bearing an inscription that the gates were
out of order.”

In Rendino v. Davis, 99 N. J. L. 213, (1923)
Justice Kali sc h, speaking for this Court said:

“It is no longer a debatable question in
this state that where a railroad company
has voluntarily installed a signal bell at a
crossing as a notice to travelers of ap-
proaching trains, the company is under a
common law duty to use reasonable care
that such signal be properly operated, and
that a failure to use such reasonable care
constitutes actionable negligence. See Pas-
sarello v. West Jersey & Seashore R. R.
Co., 98 L. 790, where cases touching the
subject are collated.

“The trial judge refused to charge ‘So
long as a rai{road Company maintains a
crossing bell for the purpose of warning
travelers of approaching trains, it is un-
der a duty to use reasonable care to see
that the same is operating.’

“TIt 1s manifest that the refusal to charge
appellants’ request and the instructions
given by the trial judge to the jury, over-
looked the law, as declared by this court,



14

in Passarello v. West Jersey and Seashore
R. R. Co., supra, and in the cases therein
cited, and hence necessitates a reversal of
the judgment.”

In Napodensky v. West Jersey, etc. R. R. Co.,
85 N. J. L. 336, Justice Mintubn, speaking for
this Court, said: >

“The track was single, and there was an
electric alarm bell at the crossing,
or ten feet from the track on the lefthand
side as plaintiff crossed were coal sheds,
and a railroad siding extending m the di-
rection of the station, upon which stood
some of defendant’s cars. The testimony
of the plaintiff was that he was familiar
with the crossing, and that as he approach-
ed it he stopped his horse and listened tor
approaching trains. Hearing no alarm from
the crossing bell and no sound to indicate
the approach of a train, the plaintiff urge
on his horse and met with the accident.

“If this situation presented the true
state of facts the plaintiff was entitled to
recover, since nothing in his concatenation
of facts speaks of contributory negligence,
or reflects the exercise of due care upon
the part of the defendant.”

Nor was it error to charge that the duty of the
railroad was to use reasonable care. In the case
of Wilson v. Central R. R. Co., 8 N. J. L. 342,
the lower court charged:

“The duty imposed by law upon a rail-
road generally speaking is to use reason-
able care.”

Justice Kalise h, speaking for this Court in the
Wilson v. Central R. R. case, supra, said:

“But if it was meant that the railroad
gomﬁanv was bound to use reasonable care
in the performance of the duties imposed



upon it by law, then the declaration made
by the court was most favorable to the ap-
pellant.” (Railroad.)

On the other hand, if it were true that the
signs were both present and legible the court’s
charge still constitutes reversible error.

The railroad company assumed the burden of
flagging trains other than those listed on the
signs. It did not accurately warn the travelers
upon the highway the limits of the duty that they
had voluntarily assumed. The plaintiffs were
familiar with the crossing and were also familiar
with the practice of the defendants in flagging
trains for neither Stiekel nor Branham had seen
a train at the Lewis Street crossing that was not
flagged. They, therefore, had every right to as-
sume that the flagman would warn them of the
approach of any train. Wolcott v. N. Y. and L.
B. R. R. Co, supra; Passarello v. W. J. R. R. Co.,
supra; Brown v. Erie R. R. Co., supra; Berry v.
Pemmyluama R. R. Co., supra; N. Y., L. E. and
Western v. Randell R. R. Co., supra; Snuffin v.
McAdoo, supra; Napodenshy v. W. J., etc., R. R.
Co., supra.
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POINT II.

The trial judge committed reversible error
when he charged the jury not to consider the
cost of the rental value of another truck and
eliminated the rental value of the truck as an
element of damage.

(Grounds of Appeal 6, 7.)

The trial judge limited the amount of damages
for the loss of the use of plaintiff’s truck to the
five days that they actually hired another truck.
The undisputed testimony regarding the truck
was that the truck was needed; that every at-
tempt was made to rent one but that it was im-
possible to do so beyond the five days; that it
was impossible to buy another truck, though that
was attempted and that repairs were made as
speedily as possible.

The complaint of Mente Bros. Inc., seek dam-
ages for the loss of the use of the truck. The
truck was laid up 121 working days from the
time of the accident until it was repaired and
put back in service.

Tips Court, in the case of Hints v. Roberts,
98 N. J. L. 768, stated:

4#Where, through an injury to an auto-
mobile, the plaintiff is temporarily depriv-
ed of its use, the measure of his damages
is the amount of the injury to the automo-
bile together with the value of its use dur-
ing the time required by the exercise of
proper diligence to procure its repairs.

In Graves v. Baltimore & N. Y. R. Y. Co., 76
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N. J. L. 362, the New Jersey Supreme Court held
that:

“The pertinent rule is that when per-
sonal property, in the actual use of the
owner is injured ’by a trespasser, so that
the owner is deprived of its use, the special
damages necessarily and proximately at-
tendant upon such privation may be proven
to augment the damages beyond the dimin-
ution in value of the thing injured.”

In Hawkins v. Garford Trucking Co., 114 Atl.
94 (Conn.), it was held:

“In addition to the damage to his car
the Elaintiff was entitled to recover the use
of the car during the period necessary for
its repair.

“Elements ordinarily essential to such a
finding would be the value of the automo-
bile, its market rental value, less the pro-
portion of this rental value which covers
the wear and tear and depreciation in the
use of the automobile, and the period of
necessary depreciation use.’’

The plaintiff is entitled to damages for the
length of time that the truck was laid up for re-
pairs whether or not another truck was in fact
hired.

In the case of Noughton Mulgrew Motor Co. v.
Westchester F. Co., 173 N. Y. Sup. 437:

The plaintiff was engaged in a taxi cab busi-
ness and instituted suit for damages as a result
of negligence which resulted in an injury to one
of the plaintiff’s taxicabs. The plaintiff in his
taxicab business had a dozen or more of these
cars on hand and in service and after the accident
did not hire another cab but took one of the cabs
that were on hand.
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The questioned item of the award for the plain-
tiff was one representing the loss sustained by
the plaintiff while the car was undergoing re-
pairs, and was thus of necessity out of use.

“The practice has obtained in these dam-
aged vehicle cases of allowing the costs ot
the actual hire of another vehicle similar
to that damaged; and this custom has pre-
vailed, we think, largely because that meas-
ure of damage is rarely objected to. We
think the correct rule wou{d be to allow
the rental value of the car, irrespective ot
whether another car had actually been
hired to take the temporary place ot the
car damaged and undergoing repairs.
When a seller fails to deliver goods pur-
chased of him, the measure of damages
where the market rule applies, is based on
the market itself, and not on whether the
buver goes into the market and buys; in-
deed proof of the latter must be excluded
if objected to. We can see no reason why
the rule in cases such as this should not
accord in that respect with the rule m the
sale of goods cases * * e

“What the owner of a damaged car loses
bv being deprived of its use is what such
a car can be rented for. What he pays for
the hire of a car to take its place is prop-
ably, as a general thing, about what he
could have obtained by letting his own car
out before it was damaged, although proot
of his actual hiring is technically incorrect.
Surely it would be unjust to compel the
owner of the car to hire another car m or-
der to entitle him to claim compensation
for the loss of the use of his own car. He
might, for example, not be financially able,
or have sufficient credit to hire a car. We
are confirmed in onr view *at when one is
deprived of the nse of an article that has
a provable rental value, the allowance tor
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such deprivation of use is to be measured
by rental value. See Annotation 1917A,

Am. Cases 124.

“Sedgwick on Damages, 9th Ed. Par.
435A, Where an injury to plaintiff’s prop-
erty which does not cause its total destruc-
tion results in his losing the use of it for
a time, either because it is rendered unfit
to use or because he is temporarily de-
prived of the possession of it, he may in
addition to the deterioration in value re-
cover the value of the use of it during the
time he lost the use.

“Joyce on Damages, Par. 1040, Where
personal property which has a usable value
1s injured, the plaintiff may recover as dam-
ages the value of its use during the time it
is being repaired.

“Meyers v. Bradford, 201 P. 471 (Cal.),
Plaintiff is entitled to recover the cost of
hiring another car whether or not he actu-
ally hired one.”

The same rule of law is the prevailing opinion
all over the country, although the subscriber has
been unable to locate any case in New Jersey
other than the Hints v. Roberts case {supra).
There are cases on point in the states of Arkan-
sas, California, Louisiana, Oklahoma, Texas,
Utah, Illinois, Missouri, South Carolina, West
Virginia, lowa, Michigan, Wisconsin, Canada,
New York and any number of other states. The
same law is applied to the Federal Court with
reference to damages to boat and ship in the
following cases, Hoyt v. Fuller, 104 F. 192 (8th
Circuit), Congueror, 168 U. S. 110.
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Conclusion.

For all of the reasons argued in the foregoing
Points, it is respectfully submitted that the judg-
ment from which this appeal is taken should be
reversed. .

Respectfully submitted,

Stan ley W. Gree nfiel d,
Attorney for and of Counsel
with Plaintiffs-Appellants.

This matter to be
argued orally by
Stan ley W. Greenfield.



FEB T7.1946

Sim 3ferjs?g Cauri uf Errata unit Apetala

Mente Bros. Inc., a corporation,
Samuel Branham and Robert

Stic kel ,
Plaintiffs-Appellants, Action at Law.
V. Oanppeal
rom
New Jersey

Shel to n Pitney, et al., Trustees
of the Central Railroad Com-
pany of New Jersey,

Defendants-Appellees.

Supreme Court.

BRIEF ON BEHALF OF
DEFENDANTS-APPELLEES.

(Italics ours, except where otherwise noted.)

On May 11, 1942 at approximately 6:20 P. M
and m broad daylight, the plaintiff, Robert
btickel was operating a truck owned by the
Ble\ﬁ]nt%% Gadlls B rgnhlzpncq: and <1<ridivr‘{IgHChlnthg
westerly direction over the Lewis Street’ cross-
mg, just north of defendants’ Railroad Station
at Latontown, Monmouth County, New Jersey.
At such time and place the truck collided with
defendantstrain which was proceeding in a

southerly direction and which was scheduled to
stop at such station.

Plaintiffs accordingly brought this action
erein Stiekel and Branham sued for their per-
sonal injuries and Mente Bros. Inc. sued for its
property damage. The case was tried before
Honorable Frank L. Cleary, Judge of the Circuit
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Court at the Union Circuit where the jury re-
turned a verdict of no cause of action in favor of
the defendants and against all of the plaintiffs.

From the judgment entered thereon, plaintiffs
take the present appeal.

Statement of the Case.

The crossing and surrounding area are depicted
and shown by the Map (Exhibit P-1), a copy
whereof (to a reduced size) is attached to the
State of Case, and the various photographs (Ex-
hibits D-1 to D-16 inclusive), copies whereof are
also attached to the State of Case.

As already indicated, Lewis Street runs ap-
proximately east and west.

This particular branch of Defendants’ Eailroad
system is known as the Southern Division of The
Central Railroad Company of New Jersey (S. C
24).

Passing over the crossing are two tracks, the
more westerly being known as the Main Track
and the easterly being known as the Passing Sid-
ing (S. C. 24).

The train in question was operating on the Main
Track.

The Eatontown Station is located south of the
crossing and on the east side of the tracks. The
most northerly or nearest corner of the station
building is approximately forty feet from the cen-
ter of the crossing.

A whistle hoard for trains south bound (as was
the train in question) is located at a point 1,196
feet north of the crossing (S. C. 24).
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In addition to the Main Track and Passing Sid-
ing there is also a Delivery Track. This branches
off from the Passing Siding at a point approxi-
mately on the crossing and runs in a northeast-
erly direction (S. C. 23). It is, of course, used for
the delivery of freight cars, including the loading
and unloading thereof.

On each side of the crossing, both east and
west, there was situated the usual crossing sign
bearing the words “Railroad Crossing” (S C
103). * oo

In addition, there was what was known as a
“flagman’s sign” on each side of the track—one
on the east side of the crossing and on the north
side of Lewis Street; the other on the west side
of the crossing and south side of Lewis Street,
i.e. both being located in such manner that a trav-
eler approaching from either direction would en-
counter such a sign on his right before he started
to cross over the tracks (S. C. 124). These signs
are clearly indicated on the Map.

The sign on the east side of the crossing at the
northeast corner is shown on photographs (Ex-
hibit D-I, D-2 and D-6), while the sign on the
west side at the southwest corner is shown on
Exhibit D-7.

The definite and positive testimony adduced on
the part of the defendants was that at the time of
‘l[he accident each sign was plainly lettered as fol-
OWS :

“ Crossing protected by flagman for trains
at following scheduled times: Week davs
12:10P. M., 5:20 P. M ; Saturdays 2:41 P. M
Sundays, no flagman on duty” (S. C. 124).

2

The “12:10 P. M.” train was the “ Blue Comet”
(Atlantic City Express) going South and the
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“5:20 P. M.” train was the “Blue Comet” going
North. This train was a “through” train in both
directions and did not stop at Eatontown either
on its south hound or north bound trip (S. C.
125).

The “Saturday 2:41 P. M.” train was an ex-
press or “through” train south hound and ter-
minated at Lakewood. It did not stop at Eaton-
town (S. C. 125).

The train, which was involved in an accident,
was not a “through” train and did stop at Eaton-
town, being due there at 6:17 P. M. (S. C. 126).

Besides the aforementioned “Blue Comet
trains and the Lakewood train, there were no other
“through trains” except an occasional freight
train (S. C. 126).

The prevailing custom or practice was solely
to flag “through” trains. This was done either
by the Station Agent Ousterman or his Assistant
Whitfield. There was no custom or practice to
flag any trains except “through” trains and, as
stated, the train in question was not a “through”
train. There was absolutely no custom or prac-
tice to flag the crossing for this train or for any
other train which stopped at the Eatontown Sta-
tion (S. C. 126).

There was not the slightest dispute with regard
to the foregoing facts except in the following
single particular—the plaintiffs deny that on the
day of the accident the signs clearly bore the let-
tering, which has been described and contend
that such signs were illegible through being
weather beaten. However they did not contest or
deny in anywise whatsoever the fact that only
“through” trains were flagged at this crossing
(S. C. 30-61-90).
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Stickel was employed by Mente Bros. Inc. as a
driver of the truck and Branham was his helper
(S. C. 25-26-58).

For approximately a week prior to the accident
Stickel and Branham has been engaged in unload-
ing sewer pipes from a car or cars on the afore-
said delivery track, and at the time of the acci-
dent were taking their last load over the crossing
in question to Camp Woods which was situated
westerly of the crossing (S. C. 26-27). It was
while they were making this last trip that the col-
lision ensued (S. C. 26).

Stickel testified that he did not ““ hear anything”’
(S. C. 27); that “just as he got to the main track,
my helper called me, he said *For God*s sake Bob,
stop ’, and I looked to see why, or what he wanted,
and as I did I saw the locomotive through the cab
window on his side” (S. C. 28). And further:

“Q. Now, you dont say that this engine
did not ring a bell, do you? A. No, I dont
say that.

Q. It may have rung the bell, the bell may
have been ringing, and you not have noticed
it? A. If the bell was ringing on the engine
I didnt hear it.

Q. I say the bell may have been ringing,
and you not have heard it? A. That is right.

Q. And isn’t the same thing true of the
whistle? A. Yes, that is true” (S. C. 50-51).

With reference to any alleged custom oy prac-
tice to flag the crossing, he testified as follows:

“Q. Can you tell us in the week, or the time
that you spend down there at that location,
how many times you saw a watchman at that
crossing? A. No, I can’t tell exactly. Pos-
sibly twice” (S. C. 30).

And again:

“Q. Now, those trains for which you no-
ticed a flagman go out, were trains that went
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through this station without stopping, weren’t
they? A. Yes” (S. C. 51).

The pertinent testimony of Branham, the helper,
was as follows :

“Q. Did you see a train coming? A. I
didn*. ) .

Q. Did you hear anything? A. I. didn't
(S. C. 60). * * *

“Q. Did you at any time while you were
down working on those freight cars, ever see
any trains go past the Lewis Street crossing?
A. Tdid. .

Q. And did you at any time ever see a flag-
man flagging traffic, or give any warning of
the approach of a train? A. Yes, I see a flag-
man out there.

Q. Did you at any time ever see a tram
stop? A. No, I didnt” (S. C. 59).

The foregoing was the extent of plaintiff’s evi-
dence as to the signals or warning of the approach
of the train. It was, of course, merely negative tes-
timony.

Eissing v. Erie R. R. Co., 73 N. J. L. 343;
Holmes v. P. R. R. Co., 74 N. J. L. 469;
" Vincze v. N. Y. Centrai R. R. Co., 9 N. J-
Mise. 1089.

The defendants, on the other hand, produced
an abundance of evidence through the following
witnesses to establish that such warning and sig-
nals were given in legal and ample fashion. John
W. Ousterman, Station Agent, “ whistle and bell
(S. C. 123, et seq.) ; Harold Warwick, Engineer,
“whistle and bell” (S. C. 146) ; Edward Wilbert,
Fireman, “whistle and bell” (S. C. 157) ; Elton
Roy Jones, Conductor, “whistle” (S* C. 161);
Irving Brown, Baggage Master, “whistle” (S.
C. 167); Michael J. Ryan, Brakeman, “whistle’
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(S. C. 171); Albert C. Wolcott, U. S. Mail Mes-
senger and disinterested witness, “whistle and
bell” (S. C. 177); Fanny Snyder, outside disin-
terested witness, “whistle” (S. C. 182), and As-
sistant Station Agent Wliitfield, testimony given
at the former trial was read into evidence—
“whistle” (S. C. 190).

There was not a shred of proof in the case that
the defendants by any act on their part had ren-
dered this crossing extra hazardous or that in
fact the crossing was extra hazardous. The
proofs were overwhelmingly to the contrary.

The Grounds of Appeal

Plaintiffs assign nine grounds of appeal. They
are confined to attacks upon the Court’s charge.
No trial ruling of the Court is challenged.

At the conclusion of the Court’s charge, plain-
tiffs through their counsel took or attempted to
take exceptions to various portions thereof. For
reasons, which will be hereinafter discussed, we
think it clear that all of such exceptions were
legally insufficient and inadequate to bring be-
fore this Court for review any of the questions
now sought to be argued. As reference to plain-
tiffs’ brief will disclose, plaintiffs seek under
Point I to challenge various portions of the
Court’s charge, which define the legal duty of the
defendants with reference to the crossing in ques-
tion; in Point II they seek to challenge various
portions of the charge having to do with the
question of damages.

Even if the Court should find that the excep-
tions were sufficient, there can be no doubt, we
think, that the charge was in all respects proper
and entirely free from error.



ARGUMENT.
POINT I

The Trial Court properly charged the jury
as to the legal duty of the defendants with
respect to the crossing in question.

In the thought that it may be of assistance to
the Court in deciding the preliminary question as
to the legal sufficiency of plaintiffs9exceptions, we
quote verbatim the proceedings at the trial in this
regard (S. C. 211-212-213):

“Mr. Greenfield: Your Honor spent a lot
of time with regard to what the duty is, and
what the statute says. I don’t think that the
statute is exclusive of the common law duty
to use due care, and that the mere fact they
blow a whistle does not discharge the duty
of the railroad. 1 believe that in addition to
blowing the whistle, or ringing the bell, as
called for by the statute, there must also be
the exercise of reasonable care. For ex-
ample, I think that if a truck were stalled on
the railroad tracks, and the engineer, could, m
ample time, stop the tram, he could not be
said to not be negligent merely by blowing
a whistle. He has to do what he can in tiie
way of using reasonable care.

he Court: I think that is right.

Mr. Greenfield: So, too, in this case, where
the truck was approaching a crossing, accord-
ing to both chargeable with the use of reason-
able care and merely blowing the whistle, or
ringing the bell, of and by themselves are no
the discharge of the full duty of the railroad.

Mr. Greenfield: And I take exception, your
Honor, to all those portions of your Honor s
charge which state that the railroad is not
negligent if it did give the necessary signa

Mr. Greenfield: All right, sir. And I think
that your Honor has failed to charge the jnry
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that in addition to merely blowing the whistle,
or merely ringing a hell, as the statute calls
for, they must use due and reasonable care,
as they were chargeable with, or as anyone
would be chargeable with under the common
law, and I respectfully request that your
Honor allow exceptions to those portions of
the charge, and to your Honor’s failure so to
charge.” (S. C. 211, 212, 213.)

It is earnestly submitted that these exceptions
are patently inadequate to warrant this Court in
hearing the issues sought to be brought before
it for its determination.

Griffin v. James Butler Grocery Co., 108

N. J. L. 92;
Johnson v. C. R. R. Co. of N. J. 111 N ]
L. 93;

Simons v. Lee, 117 N. J. L. 370.

In the Griffin case, the exception was as follows :

“I would like to take an exception to so
much of your Honor’s charge as deals with
the application of the New Jersey Sales Act
to food sold in sealed containers™.

This Court held such an exception to be futile,
saying : Such an exception, as we have many
times held, is without efficacy”.

In the Johnson case the exception was as fol-
lows ;

“We respectfully take exception to your
Honor’s charge relative to most approved
safgg’uard, what your Honor said on that sub-
ject.

This Court said “the exception is futile, as not
pointing out the alleged error intended to be re-
viewed. ”’
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In the Simons case, the exceptions were as fol-

lows:
“I did want to take exception to that part
of yonr Honor’s charge wherein your Honor
did not read the traffic regulation concerning
the duty of a motorist in approaching a stop
sign.”’ :

g‘I also respectfully pray an exception to
that part of your Honor’s charge when, after
calling that to your attention, your Honor
called to the jury’s attention the fact that that
act had been repealed.”

“I respectfully pray an exception to failure
of your Honor to charge concerning the stop
sign in the language which your Honor used”.

This Court there said:

“We are unable to see how these instruc-
tions apprised the trial court in what respect
he had erred, which is essential in order to
have the exceptions considered by this Court.
The record does not indicate that any request
was made by the appellant that the jury be
instructed as to any particular provision of
the Traffic Act. It has been repeatedly held
by our courts that in order to have exceptions
considered on an appeal, it must appear that
the attention of the trial court was specifically
called to the matter challenged as erroneous.”

In the instant case, as in the Simons case, no
requests to charge were submitted by the Plain-
tiffs.

It is earnestly submitted, therefore, that the
exceptions in question are legally insufficient and
without legal efficacy.

Quite apart from this objection, however, we
are certain that an examination of the charge will
demonstrate its legal soundness in every respect.

As will be noted by reference to the record, the
Trial Court charged the jury that a blowing of the
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whistle or a ringing of the bell in the manner re-
quired by the Statute (N. J. S. A. 48:12-57) would
constitute a full performance of the Defendant’s
duty (S. C. 199, 203, 204).

Plaintiffs attack this as erroneous contending
that the Court should also have charged that the
Defendants were charged with the duty of exer-
cising “reasonable care”. This contention is man-
ifestly unsound and was definitely rejected by this
Courtin N. Y. § etc. R. R. Co. v. Leaman, 54N
J. L. 202.

There the trial court after charging the duty of
the Bailroad Company to blow a whistle or ring
a bell added the following:

It might be that under certain
circumstances the law would require still
more than Xhave already intimated from the
persons running the trains. If, for example,
1t was very foggy so that the train could not
be seen at a great distance by travelers on the
highway, then it might be the duty of the
persons having the train in charge, beyond
the ringing of the bells and beyond those of
looking out, to give additional signals with
their whistles; for it may be that the jury will
think that the mere ringing of the bells does
not carry the sound far enough, especially in
foggy weather, to warn travelers on the high-
way, and that, under these circumstances, an
additional signal by blowing a whistle, even
when danger is not apparent, should be given.

“F * * You are to say whether the exer-
cise of reasonable care on that particular day
and for that particular crossing in view of the
condition of the weather, required additional
signals to be sounded, but on this question I
do not decide. I leave it for you to decide.
You are to say whether the exercise of reason-
able care required some further signals than,
the ringing of the bell for nine hundred feet
and the looking out and the alarm given when
danger was apparent.”



12

This Court held such additional instructions.to
be clear error, saying: “ When the legislature has
said that audible signals of the approach of a
train shall be given in a certain way, it cannot be
left to the judgment of the jury whether other
audible signals should have been given so as to ac-
complish the purpose designed to be effected by
the legislative regulation. When prescribed audi-
ble signals are given in conformity with the stat-
ute, whether they are heard or heeded by a travel-
ler crossing the track or not, the company is ab-
solved from negligence so far as concerns this
kind of audible warning of the approach of its
trains.”

See also to same effect:

Kosher Dairy Co. v. N. Y. S. €W. R. Go,
et al, 81 N. J. L. 145;

Napper v. TYest Jersey § Seashore R. R>
Co., 132 Atl. 654. 4 N. J. Misc. 346.

In Tota v. P. R. R. Company, 104 N. J. L. 330,
this Court approved and affirmed the following
charge of the Trial Court:

“You have nothing to do with gates, noth-
ing to do with signal bells, nothing to do about
a gateman or flagman; if they gave the statu-
tory signals, then there can be no recovery.

See also:

Grover v.N. Y. S. & W. R.R., 1 Misc. 517.

In the case of Swenson, v. D., L. & W.R-R- Go,
99 N. J. L. 403, this Court discussed the duty of a
Railroad Company with respect to a private road
crossing. The Court in effect held that such duty
was to exercise reasonable care but then proceeded

to say:
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It goes without saying that the obligation
ot the railroad company with relation to the
protection of a private crossing rises no
higher than its obligation to protect a public
crossing, and that the obligation with relation
to the latter does not include extra statutory
precautions against dangers arising from the
ordinary operation of its railroad. ™’

In that case this Court also held that the mere
temporary obstruction of the view of a highway
crossing by a freight car or cars on a side track (as
was claimed to be the situation in the instant case)
does not increase the statutory duties of the Rail-
road Company.

It is only in those instances where the Railroad
itself by some act on its part has rendered the
crossing extra hazardous that additional warn-
ings or precautions are required.

P. R. R. Co. v. Matthews, 36 N. J. L. 531;

Siracusa v. Atlantic City Railroad Co. 68
N. J. L. 446;

Kyle v. Lehigh R. R. Co., 91 N. J. L. 186;

Dando v. Director General, 94 N. J. L. 285«

Ross v. Director General, 94 N. J. L. 295«

Swenson v. D., L. & W. Railroad, 99 N ]
L. 403;

Di Giendemonica v. Penn.-Regding Sea-
shore Lines, 123 N. J. L. 296.

And as was said by this Court in the Matthews
case:

“** *Hence the fact that some obstruction
to vision or to hearing has been created by
the railroad company does not of itself dis-
pose of the question; such fact is indeed rele-
vant only in so far as it bears upon the crucial
question whether the defendant has rendered
the use of the public road so dangerous that

New Jersey ouuc uorary
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persons of ordinary prudence cannot use it
in safety even if the statutory signals he
given./l’

And as was said by the Supreme Court in the
Dando case:

highway crossing over a railroad is not
rendered extraordinarily hazardous by #the
mere multiplication of tracks upon the right
of way.”

In the case at bar there is neither allegation
nor proof in any degree or of any character of
any such act by the defendants.

The plaintiffs advance, however, the contention
that there had been a custom or practice to main-
tain a flagman on.this crossing and that since no
flagman was protecting the crossing at the time
of the accident, it was open to the jury to bn
negligence upon the part of the defendants m this
regard.

While such contention is somewhat elaborately
argued in plaintiffs’ brief, we think it clear tha
the record is manifestly insufficient and “ ade-
quate to bring this question before this Court tor
review No requests in this connection were sub-
mitted to the Trial Court. No exceptions were
taken on any specific rulings of the Trial Court
on this point, and the only exceptions taken to the
charge of the Court in this connection, whic
could possibly relate or refer to this phase of the
case were those which we have quoted on pages
8 and 9 of this Brief. Those exceptions were
plainly inadequate to raise the question whic
plaintiffs now attempt to argue.

Griffin v. James Butler Grocery Co., supra;
Johnson v. 0. R. R. Co. of N. J., supra;
Simons v. Lee, supra.
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Overlooking, however, the question of adequacy
or inadequacy of the exceptions, we feel that the
contention of the plaintiffs in this regard is
clearly devoid of merit.

There was no proof of any custom or practice
to protect or flag the crossing for the train in
question. The Plaintiff, Stickel, testified that he
had observed the flagman on the crossing twice
and that the trains which he had flagged on those
occasions were “through trains’ (S. C. 51).
Branham did not say how many times he had seen
the flagman but did say that the only trains, which
the flagman had flagged were trains which “did
not stop,” i.e., “through trains” (S. 0. 59). This
was the extent of plaintiffs’ proof on this phase
of the case.

On the other hand, and as heretofore shown
defendants ’ proof was full and explicit in showing
that the only trains which were flagged were the
express and “through trains” and that the lan-
guage on the crossing signs so indicated.

There can be no doubt as to the law in cases
where a Railroad maintains a flagman to protect
the movements of trains thereover. It was thus
stated by the Supreme Court in Wolcott y. N. Y.
and Long Branch R. R. Co., 68 N. J. L. 421:

AVhen a railroad company assumes to
protect a highway crossing, by a flagman, it
is responsible for injuries received at that
crossing, by a traveler on the highway, which

have resulted solel¥ from the negligence of
such flagmen; x>

And such statement of the rule was approved by
‘his Court in Passarello v. West Jersey'S Sea-
shore R. R. Co., 98 N. J. L, 790.

does not follow, however, that the Trial Court
In the case sub judice disregarded or failed to fol-
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low such rule. On the contrary, quite the opposite
appears.

In the Wolcott case it was conceded by all con-
cerned that the Pennsylvania Railroad Company
had actually assumed by its flagman to protect
the crossing for the particular train there in-
volved, and that in addition, at the time of the ac-
cident such flagman was actually on the crossing.
The question presented was whether his actions
at such time were negligent.

Similarly in the Passarello case, there was an
admitted custom, to flag the crossing for the train
involved and in that case the flagman was actually
present at the crossing.

In the case of Berry v. Pennsylvania R. R. Co.,
48 N. J. L. 141 (cited in plaintiffs’ brief), the cus-
tom was admitted and the flagman was actually at
the crossing. In that case the question was as to
the contributory negligence of the Plaintiff. The
Court held that such issue was for the Jury.

In N Y, L E d W. R R. Co. v. Randel, 47
N. J. L. 144 (also cited in plaintiffs’ brief) the
crossing in question was admitted to be extra
hazardous. The custom to maintain a flagman
was admitted. The flagman was actually at the
crossing and the only question was as to plain-
tiffs’ contributory negligence.

In the instant case, however, an entirely dif-
ferent situation exists. Here, as already pointed
out, the custom was limited to the flagging of cer-
tain trains (“through trains”), of which the train
involved was not one. Consequently plaintiffs
had no right to rely upon any such rule or prac-
tice for their protection at the time of the acci-
dent. No flagman was on or at the crossing as
the train approached and therefore plaintiffs
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were not entitled to assume that they would be
notified when it was safe for them to cross.

There being no custom or practice to flag the
crossing for this particular train, it is clear that
the only obligation on defendants’ part was a
compliance with the statutory requirement—
either to blow the whistle or ring the bell.

In an apparent attempt to demonstrate that
defendants’ duty was that of “reasonable care”,
plaintiffs cite Wilson v. C. R. R. Co. of N. J., 88
N. J. L. 342; this Court in that case, however, ex-
ploded plaintiffs’ theory in the following lan-
guage :

“A plain reading of the judge’s charge
negatives the assertion that the negligence
of the defendant was predicated upon the
non-exercise by it of reasonable care, outside
of any duties imposed upon it by statute/’

POINT II.

The charge of the Court with respect to the
measure of damages was correct and free
from error; and in any event plaintiffs were
not harmed thereby.

The plaintiff, Mente Bros., Inc., owner of the
truck, as previously mentioned, by way of proof
of the damages allegedly sustained by it, offered,
first, evidence to show the cost of repairs to said
truck (S. C. 70). Next, it offered evidence to show
that the truck, while undergoing repairs, was out
of service for 121 “working days”—this extra-
ordinary length of time being due, it was claimed,
to difficulty in securing new parts due to the War
conditions (S. C. 71-72-86-87).

Following this, plaintiff offered evidence to
show that on five of such 121 days, plaintiff actu-
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ally hired, or rented, another truck at the rate of
Twenty Dollars per day.

Plaintiff then sought to introduce evidence to
show the so-called reasonable rental value of a
similar truck for the balance of such period of
121 days (i. e 116 days), contending that plaintiff
was entitled to recover as an element of damage,
if entitled to recovery at all, the rental value of a
similar truck during the time that plaintiff s own
truck was laid up, regardless of whether plaintiff
did or did not actually rent or hire another truck
during such period (S. C. 72-83-84-85).

The Trial Court excluded such testimony (S. C.
85), hut following the rule laid down by the Su-
preme Court in Graves v. Baltimore N. T. R. Y.
Co., T6 N. J. L. 362 (also cited by plaintiffs in their
brief) did offer to permit plaintiff to show its loss
of profits, etc. resulting from its deprivation of its
truck, if in fact, any such loss was sustained (S. C.
74). Plaintiff chose not to take advantage of such
offer and relied upon his previously stated con-
tention.

Plaintiffs do not bring the Trial Court’s ruling
in excluding such evidence before this Court for
review on this appeal nor was it assigned as a
ground of appeal.

Plaintiffs now attempt to raise the question
solely by an exception to the Court’s charge. This
exception reads as follows :

“Mr. Greenfield: In addition thereto I take
exception to those portions of your Honor s
charge that specifically direct the jury no
consider what it would have cost tp *re a
truck for the length of time that this truck
was laid up, in view; of the fact that there”s
uncontroverted testimony that a truck
needed, that an attempt was made to hire one,
that all the trucks seem to have been m use,
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and that it was impossible for the owner of
the truck to hire a truck for more than the
five days that he actually did. And I might
say, sir that from your Honor’s statement as
to what your Honor would allow, it was my
impression that upon merely showing that an
attempt was made to hire a truck, that the
jury could con51der as part of the element of
damages” (S. C. 212).

We submit that this exception is clearly insuffi-
cient and inadequate.

Assuming, however, that the exception is ade-
uate, we insist that the Court’s charge correctly
stated the law.

, -ft was>of course, plaintiffs’ duty to do all with-
in its power, acting as a reasonable man would

do, to mitigate and minimize its damages.

Ramsey v. Perth Amboy Shipbuilding Com-
pany, 72 N. J. Eq. 165;

Stevens-Davies v. Peerless Service Laun-
dry, 112 N. J. L. 304.

In Hints v. Roberts, 98 N. J. L. 768, the Court,
speaking through Justice Trenchard says that:

‘“The next point argued is that the trial
jud%e erroneously ruled that evidence respect-
ing loss of use must be definite and legal.
Manifestly, this ruling was correct. No
doubt where, through an injury to an auto-
mobile, the plaintiff is temporarily deprived
of its use, the measure of his damages is the
amount of injury to his automobile, together
with the value of its use during the time re-
quired, by the exercise of proper diligence to
procure its repair. Graves v. Baltimore <&Ohio
Railway Co., supra. But when (as here) the
plaintiff seeks to show the value of such use
by the cost of hiring other cars, the proof of
such cost must be definite and not mere con-
jecture. So the trial judge rightly ruled.”
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Where the owner of a truck, which has been
damaged, actually goes out and rents or hires
another truck to take the place of that which is
out of service, he has thereby sustained a definite
and specific loss for which he should be reim-
bursed in the event that he is entitled to relief at
all. Similarly where he has sustained a distinct
loss of profits or definite interruption of his busi-
ness by reason of the loss of the use of his truck,
this is also an element of damage for which he
should and can recover. (Here the plaintiff
ignored and refused the right to recover for such
element of damage if it, in fact, existed in this
case.) But where the truck owner without hiring
another truck simply sits idly by and demands
for each day that the truck is out of service that
amount, which he would have paid if he had gone
out in the market and actually hired a truck to
take the place of that which is out of service and
do the work which the damaged truck would have
done, he is not seeking a definite ultimate of dam-
age—he is not attempting to minimize and miti-
gate his loss, but, in effect is seeking a profit on
the whole transaction. Such a claim savors of pu-
nitive rather than compensatory damages.

We feel that the trial court amply and correctly
stated the law in its charge in the following lan-
guage: (S. C. 210)

U* * * Tkgd is not an element of damages
in a case of this kind, for a man to simply
say ‘I didnt hire’. If, nnder a different set
of circumstances, a man has a truck damage ,
and proves, as they did here, that in the exer-
cise of reasonable care it required him three
months to get it repaired, and if m the mean-
time he shows that his business is of a certain
nature, that he absolutely needs the truck, and
that during that period he went out into tne
market and hired one at a reasonable rate,
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whatever the market was, to do that work,
and charge np the cost of that, that may be
done in mitigation “of his damages, if he
proves it. But to simply take the truck, as
here, have it in a shop, and come in and say
I didn’t hire another, I didnt pay for another,
but I would like to be paid twenty dollars a
day, or whatever the cost of a truck would be,
if I had gone out and hired it. You are to
disregard that entirely. It is not an element
of damages. His damage, if he is entitled to
any, would be the cost of the repair of his
truck, the damage to the material on the truck,
and then the five days which it cost him to
hire another truck during that peiriod, to
take the place of the other. 7

While certain authorities to the contrary in
other jurisdictions are cited in plaintiffs’ brief,
the rule, therein stated, has never been followed
in New Jersey and, in our opinion, does not repre-
sent the law of this State.

In any event, however, and even assuming the
charge to be erroneous in law (which we deny),
Plaintiffs were not harmed or prejudiced thereby.

The jury, having returned a verdict in this
case of “No Cause of Action in favor of the De-
fendants and against the Plaintiffs,” it is clear,
of course, in so far as the fact issue in the case is
concerned that the defendants * negligence was not
proved to the jury’s satisfaction or that the al-
leged contributory negligence of plaintiffs was.
Opdyke v. Hallach, 123 N. J. L. 123.

Thus it was settled by the jury’s verdict that
there was no liability in any amount whatsoever
on the part of the defendants in favor of the
plaintiffs or any of them.

The alleged error relates entirely and solely to
the question of damages. The question of damages
could not be considered by the jury until it had
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first found liability on the part of the defendants
and in favor of the plaintiffs; and, in fact, the
Court so charged the jury (S. C. 208).

Here, since the question of liability had been
resolved by the jury in favor of the defendants
and against the plaintiffs, any question pertaining
to damages became wholly immaterial. Therefore,
since the instruction complained of, dealt only
with such question of damages it was, in view of
the jury’s said finding of non liability, immaterial
and even, if erroneous, was harmless error in so
far as plaintiffs are concerned. Kargman v. Carlo,
8 N.J. L. 632.

Conclusion.

For the reasons indicated it is respectfully sub-
mitted that the judgment of the New Jersey
Supreme Court should be affirmed.

Respectfully submitted,
William F. Hanlon,
Attorney for Defendants-Appellees.

DeVoe Tomlinson,
William F. Hanlon,
Of Counsel.

To be argued by

DeVoe Tomlinson,
A Counselor at Law of New Jersey.
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Mente Bros ., Inc., a corpora- i
tion, Samuel Branham and I

Robert Stickel, |
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Shelton Pitney, et al, Trus-| ;ersey
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REPLY BRIEF ON BEHALF OF
PLAINTIFFS-APPELLANTS.

POINT ONE.

Defendants question the sufficiency of the ex-
ception taken by the plaintiffs to the Court’s
charge. A reading of the exception shows clearly
that it was specific and pointed out to the Court
that the Court failed to charge that in addition
to the statutory duty, defendants were chargeable
with the exercise of reasonable care and that the
Court committed error by failing to charge that
the defendants’ duty was not limited to merely
blowing the whistle or ringing the bell and that
the Court failed to charge that the defendants
must also use due and reasonable care.

The cases cited by defendants set forth the law.
But the cases have no applicability to the present
case since the exception was clear and pointed
out an error in the Court’s charge.

Defendants admit that they assumed the flag-
gmg of trains but that these trains were only
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“through” trains (Defs’. Brief, p. 4,1. 17)* The
testimony on behalf of the defendants shows that
they assumed the flagging of freight trains; that
they came through at different times; that they
were not scheduled trains, and that they were not
mentioned on the flagman’s signs. (S. C,, p. 129,

1. 39; p. 130, L 4).

Defendants argue that since the train involved
in this case was not a “through” tram, but was
to make a stop at the Eatontown Station, they
are relieved of liability.

It must be remembered that the plaintiffs’ tes-
timony was that the flagman’s sign on the west
side of the crossing was weather-beaten and 11 eg-
ible (S. C, p. 30, 1. 26; p. 61, 1. 22) and that
prior to the accident and at the time of the ac-
cident there was no sign on the east side of the
crossing (S. C,, p. 30, L 32) and that the only
trains that the plaintiffs saw were trains that
were flagged by a flagman (S. C, p. 29, 1. 35; p.
59 1 13). Under the circumstances, there was
no way for the plaintiffs to know to what extent
the defendants assumed the burden of flagging
trains, and of warning travelers upon the cross-
ing. The train was due at 6:17 but was three
minutes late. (S. C,, p. 59, L 19; p. 154, L. M.
Defs’. Brief, p. 1,1.1.) Under the circumstances,
the plaintiffs had the right to assume that in the
absence of the flagman at the crossing, the cross-
ing was safe for their use. Wolcott v. N.J .

L B.R.R. Co., 68 N.J. L. 298; Srmffinv.M ~doo,
93 N. J. L. 231; Passarello v.W. J. R- R-

N. J. L. 790; Brown v. Erie R. R. Co., 8T N. '«
487 *Rerry v. Pennsytyan/ia R * R- Co., 48 N.

141; N. Y., L. E. and Western R. R. Co. v.Rande,
47 N J L. 144; Napodensky v. W. J. etc, R. *
Co. 85 N. J. L. 336. To hold otherwise, wouia
be to hold that the defendants, after an acciden



could then set up the extent of the burden as-
sumed by them and of course in no case would
there ever be an admission that a duty or burden
assumed by them was ever overlooked.

The plaintiffs did not know which trains were
flagged and had never seen a train stop at the
crossing (S. C, p. 51, L 24; p. 59, 1. 17). Under
these circumstances, how could the plaintiffs know
the extent to which the defendants flagged trains ?
Even if the flagman’s signs were present and leg-
ible, and if the plaintiffs had seen freight trains

which were not listed on the flagmans
signs, would they not be entitled to assume that
the defendants had abandoned the schedules set
forth on the flagmans sign!

Defendants attempt to show that the testimony
by Stickel and Branham regarding the lack of
signals given by the defendants were negative
testimony. This Court, in the very recent case
of Ackerly v. Pennsylvania Railroad Company
(1943) 130 N. J. L. 292 cites with approval Cow-
ell v. Pennsylvania Railroad Company, 101 N. J.
L. 507, wherein Chancellor Walk er , speaking for
this Court (at page 510) said:

“ ‘The negative testimony of a witness
who simply testified that he did not hear a
whistle blow or bell rung is not in conflict
with the affirmative testimony of credible
witnesses whose testimony that the whistle
was blown and the bell rung stands unchal-
lenged.” The Chancellor then added a very
significant paragraph which may well be
applied to the instant case; namely, ‘The
cases of Eissing v. Erie Bailroad Co., 73
-N J. L. 343, and Holmes v. Pennsylvania
Bailroad Co., 74 1d. 469, cited in the brief
tor defendant-appellant, do not apply where
the facts (as in this case) are not parallel,
and where one in a position to hear, hears
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nothing. In such posture the question is
for the -jury. Tischman v. Erie Railroad
Co., 81 1d. 268, 270; affirmed, 83 Id. 793.””

POINT TWO.

Again the defendants attack plaintiffs’ excep-
tions to the charge on the question of damages.
We submit that the exception was clear and point-
ed, so much so, that the trial Court replied:

“The Court: If that case you had is good
law, you are right about it. That is the rea-
son | wanted to make it clear. 1 do not
agree with it, but that is the law, as you
see it, from that case, and if you are right
about that, if that case is good law in this
State, you are exactly right. I do not agree
with it, but it may indeed be. That is the
reason I gave you an opportunity to get
your exceptions on record as squarely as 1
could put it.” (S. C, p. 212, 1. 36).

It is, of course not denied that the plaintiff,
Mente Bros. Inc., did everything possible to miti-
gate and minimize its damages. The trial court
overlooked the facts produced by plaintiff, that
due to the critical war time conditions, it was im-
possible to even hire a truck beyond the five days
that plaintiff did (S. C., p. 87,1. 2) and that plain-
tiff needed the truck badly in the operation and
maintenance of its business. (S. C, p. 86, L 30.)

Conclusion.

It is respectfully submitted that the judgment
from which this appeal is taken should be
reversed.

Respectfully submitted,

Stan ley W. Green fiel d,

Attorney for and of Counsel
with Plaintiffs-Appellants.









