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The Division of Investment has raised numerous questions 
concerning the interpretation and implementation o{ L . 1985, c. 
308, N. J.S.A . 52:18/\-89.1 et ~- the south Af'dcan -divestiture 
legi elation enacted into law on August 27, 19(?!;. The legislation 
prohibits the Division from making certain South African-related 
investments, requir'es it to divest i tse1f of pre··eltisting ones, and 
prescribes certain reportinq requirements concec·ning the implemen­
tation of the first two parts. 

In regard to the prohibitory provision of the legisla­
tion, Section 1 provides in pertinent part, as Zollows: 

• . . no assets of any pension or anm·l ty fund 
under the jurisdiction of the Division of 
Investment . . . shall be invested in nny bank 
or financial institution which din,ctly or 
through a subsidiary has outstanding loans to 
the Republic of South Africa or its instru­
mental! ties, and no assets shall be invested 
in the stocks, securities or other obligations 
of any company engaged in business it·. or with 
the Republic of South Africa. 

The paramount question raised is the meaning ·>f the phrase, "any 
company engaged in business • . . in the Republic of South Africa." 
The phrase is not defined in the statute, nor Js it susceptible to 
a precise definition. Materials Research Corp . v. Metron, 64 N.J. 
74, 79 ( 1973). Whether a foreign corporation i ll doing, transacting 
ot' engaging in business in a state, or, in this case, another 
country, is a question dependent primar-ily on t:1e !acts and circum-
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stances of each part . cular <:ll, lH~. con o l~l o r ed in light o f the l a n­
quage and objects o! 1 he pcr li nc nt n': o t ute 01· ..-:o n s titult onal prov i ­
sion involved. 36 t-n . ;o!~!:-2d, Fo.r.£19~-c;~r.E_<?_Tf.l!iol]_q, §317 (198 ~ ). 
As a general proposi t . on, h owever, nubjcct t'.o ~< • 1c h rr, oc\ ific a tions a n 
may be necessary in \(lew Cjf t he pu r pose oF p;u- t icu J.a r s tatute 
involved, it is recO Jfl ~ z. cd thnt n f oreign co r pora t ion is "doing," 
"transacting," "engag i ng i n , • o r "carrying on w bu sines s i~ a parti­
cular state or country when it has e n tered t he state by its age nts 
and is there through ~u c h 1gent~ engaged in c ri rrying on a nd trans­
acting some subs tantia l pa~t o! its ordinn r y or customary b usiness. 
The busineas activit : i 11 dct: m~d to be usu al ly c ontinuous in the 
sense that it may b e dl5ting~ inhed from merely ca nua l, oporad ic or 
occasional transaction and i ~ olated acts. !d . at §317. 

There ill nc• quo n ti on, of course, that under this genet·al 
definition a for e ign comp any i s engaged in bu s iness in a state or 
country where it mtintains · nn office, fa cto ry, plant, or like 
location, from whic!l it operates its custorna1·y or o r dinnry busi­
ness. The real quco t.i o n h c •·ll conce r no whethet• th e r e a t-e any c ir­
cumstances undet· wh! " h I= PJllPll nica that do not a c tu a lly m.1 in ta in a 
physical presence 11 . o B l- iJ l C o r country , bu t me r e ly tt·ade with 
entities in such a! u l.f! or coiJntt·y, nevet·the l <'rw ' arc en <J age d in 
business there . 

The legial11q\l 'l !:i QtOt"y of the statute r.; ugrj e nt n t h a t the 
Legislature did no t In tend t o cover trad! ng tr a n s acti o nn . As sembly­
man Brown, the lqading ~pqnoor o{ the bill c omme nted at the l eg i s ­
lative hearings IJeld bef o re the Assembly's State Covp t·nment, Civil 
Service, Elections, Pensions and Veterans' Affairs Committee, as 
follows: 

have 1rotroduced legislation , Al309, th'lt 
would require the divestiture of all inve s t­
menta of the State's public pensi on and annu­
ity {updll which a r e ?i t·ec tl_y_ o r indirec tly • 
linked to .~h·e South Afri c an re<;Zl_!!!£ . 

Busin•!s .aes which are involved in South 
Africa. are no t only proC! ting fro;n·-·a n immoral, 
(repressive• system; they are direc tly playing 
an active role in maintaining the sys t e m and 
are, tpem:lelvea, perpetrators of apat· theid . 

United Sta t es £9IPOrate ir~!!~!ll!!· 
including lo£l pS , in South fl fl'i ~a ha s t o tall eq 
about $5 billion doll;>.t·s ir. r e cl'nt time s , . .. ; 
clearly, c ontinued United States inve s tme nt in 
South R,frica i s thereby suppp~ t;ive . of Sopl:h 
Africa in the economic growth \ n tb e we l l 
b~ing and related strength of the governmcp't. 

~e.sqn etelS ~esJer ».!J.~ ' 



.· 

- 3 -

The uH l ted States corporations h ave come 
to d omitlnte . the secto r s o f the .South African 
ec ono rny - n,o !i"t- v italtC>its health and growth, 
and JIO Gt strategic when cohsiderin<} the coun­
try's vulnerability: petroleum, co.nputers and 
hi gh technology , mining, and heav:' engineer­
i ng .... 

There are approximate ly . 6, 35(• companies 
listed on the major exchdhges in thi s country, 
o f that number, less than 200 do business with 
South Africa, and these companies are apt to 
be heavy 1ndustrial or mature compnnies whose 
fu t ure growth rate might be lowe r than smaller 
companies. (Emphasis added ) . 

( J uly 10, 1985 Hearing, pp. 14-15) . Assemblynan Brown's references 
to businesses which are involved in South .\.!rica, to businesses 
whi ch have ifwe s tlnent.s there, and to businesses which dominate 
key sectors of its ecdf\omy, indicate that the concern of the legis­
lature was with companies that mai ntained s:>me sort of physical 
presence or operation i n that country. This view is supported by 
the follow l h g 

1
v ritten statement s ubmitted to the committee by a 

c o -sponsor of the bill, As semblyman Eugene Thompson: 

.... Many of South Africa's black leaders 
b~ l ieve that tbreign inve s tors should pull out 
of the count ry . . .• 

In the United States public a:1d private 
organi za tions are enacting a varietT of poli­
d.es to brine;: press1,1re upon corpor•itions and 
financial instltutions to ~ease ope~ations in 
South Africa. (Emphasis added). 

(July 10, 1984 Hearing, Exhibit 37X). Thus, · co-sponsor Thompson 
referred here to the need for companies to "pull out" of South 
Africa and to "cease operations" there, suqqestinq that the compa­
nies in mind are those tha t had a physica l presence in South Af rica 
in the fir s t place. 

An estimate by Assemblyman Brown that only 200 companies 
would be effec ted by the ~ivestiture legislation is significant. A 
survey Ul)dertaken by tHe Investor Responsibility Research Center 
Inc . , (IRRC). a non-profit orqanization which monitors the involve­
ment of ! 'cl reiqn companies in South Africa , states there are ap­
proximately 200 compahies which either directly own assets in South 
l'.frtc11, o:-r \-•hich own at least 10% of an affiliate or subsidiary 
which doe s own assets i~ ~outh Africa. There is no indication that 
Assemblyman Brown basei:l His estimate on this survey, but it is 
clear as a matter of common knowledqe there Pre far more than 200 
foreign co~npanies i n the World which . trade with entities located 
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inside of South · Africa. This would lead one to assume that 
Assemblyman Brown viewed the phrase , "any company engaged in busi ­
ness with or in Snuth Africa," to exclude trading transactions by a 
foreign company, where no physical presence or operation is main­
tained by it in South Africa. 

Furthernlore, in a closely analogous context, the New 
Jersey Supreme Court has interpreted the phrase, "transact business 
in New Jersey," in New Jersey's corporate qualification law , ·as not 
applying t o foreign corporations that me r ely sold goods from out­
side the state to a New Jersey citizen, e ven if the sale was soli­
cited by the corporation's New Jersey sales agent, where the sale 
was subject to fina l acceptance b y the foreign corporation. Mate-
rial Research Corp. v. Matron, supra, at 79. ----

Moreover, if the phrase, "engaged in business . . . in 
South Africa, " wer:e intendGd to cover that kind or· trading trans­
action,. the additional prohibition in the law on engaqing in busi­
ness with the Republic of South Africa would have been unnecessary. 
The former prohibition would have been broad enough to cover the 
latter transaction . It is axi omatic that the Legislature is not 
presumed to enac~ superfluous statutory provis ions . Gabin v. 
Skyline Cabana Ch~.~. 54 N. J. 550 (1969) . The f act that the Legi s­
lature felt it ne~essary to add the prohibition on doing business 
with the Republic of South Africa must be c onstrued as demonstra­
tive of its intent : to construe the phr11se , "engaged in business," 
as generally non:'.r.clusive of mere trading entities. For these 
reasons, it is our interpretation of the legislative i ntent that 
the ban on investments in compa nies engaging in business in South 
Africa does not en;:;ompass those companies which trade with entit i es 
in South Africa, but do not maintain a physical presence, such as a 
factory, office or plant , either directly or indi rectly through 
subsidiaries or af :~.iliated corporatione in that country.* 

In some· . ~ instances, though, (oreiqn corporations which 
only trade with stiuth African entities may have such a contractual 
relationship with them that in fact such e ntities really are actinq 
as the agents of the foreiqn corporation; f or example dealers, 
licensees, franch isees and distributors . In the context of quali­
fication laws, where a foreign corporation has effective control 
over such entities, they are deemed to be transactinq business in 
the territory in which such aqen ts operate. 36 Am. Jur . 2d, Foreign 
Corporation, §335, 1363-364 (1968) . Business generated by foreign 

• However , as note(, it is clear that the divestiture lanquage also 
prohibita investmer.t by the Division in companies which are engaged 
in business with the Republic of South Africa as well. Thus, it is 
clear that if a foreign ~ompany actually trades with the Republic 
of South Africa or its instrumentalities , then such companies are 
s~bject to the provisions of this legislation . 

• 
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corporation through intermediaries over whom ·~hey exercise effec­
tive control can be just as vital to the econo~y of South Africa as 
that generated by foreign corporations maintaining a presence there 
in their own name or capa~Jty. Accordingly, it must be assumed the 
Legislature intended to proscribe investment · in companies that 
opct·ate not only directly in South Africa, l::ut alao through the 
vehicle of interm'ediaries over whom they exerCise effective con­
trol. 

The Division should adopt regulations which establish 
criteria as guidance to determine whether effective control is 
being exercised in individual instances. · For ·· example, as part of 
an inquiry ... s to whether an issuer has a disqunlifying relationship 
to an agent, i':::-anchisee or distributor in South Africa, it would be 
important to know whether it has the contrac~ual power to exercise 
discretion as to any of the following matte::s: ( 1) the price of 
goods sold to third parties; (2) the payment terms; (3) the accep­
tance of orders; (4) the recall of products; .(5) the settlement of 
disputes over the quality or quantity of go~1s delivered; or (6) 
the nature of promotional or advertising campaigns . In addition, 
an ability to share in the profits of the intermediaries, would be 
indicative of control . An affirmative answe'i:· as to any of these 
questions would more likely than not support ,·,l determination that 
the corporation is transacting business in So~th Africa.* 

You have also asked whether the di~esture' a mandate ap­
plies to corporations which, while they do nbt engage in business 
in South Africa ih their own name, do so through subsidiaries or 
affiliates. As in the case of controlled intermediaries, it is 
clear that the divestiture law applies to for'!i.!.gn corporations that 
have subsidiaries or affiliates operating 1-n South Africa. In 
order to interpret a statute, the purpose of the legislation must 
be considered. Where a literal rendering wil'- lead to a result not 
in accord with the essential purpose and d(!sign of an act, the 
spirit of the law will control the letter . .t:•1w Jersey Turnpike Em­
ployees Union, Local No. 194 I.F.P.T.E. AFL- CIO v . New Jersey 
Turnpike Authority , 200 .!id· ~· 48, 53 (App. Div . 1985). The 
evident purpose of the statute is to induce foreign companies, 
through the withdrawal of capital investment, to "pull out" of 
South Africa, thereby p):'essuring the government there to end apar­
theid. It would defeat that purpose if foreign companiel5 seeking 
capital from our pension funds were construed to be not subject to 
the divestiture law merely because such companies do not operate in 

• If the Division does not have the resour~es to corroborate or 
verify the responses given, it would be an· adequate approach to 
require a co1·porate officer, authorized by resolution of an 
issuer's board of di.rectore to answer the in~i.liry and to certify to 
the tn .. th of the answers. Random checks could then be performed to 
varify certain of the responses. 

-: ~ 
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South Africa through thetr own corporate identities, but instead 
carry out their but·iness purposes through t.hc medium of suboidi-

.aries or affiliates. Since the reality i~ that many, if not MOst, 
foreign corporate entittes operate in Sou th Africa in the latter 
fashion, and keepins• in mind the remedial n ature of the statute, it 
is concluded that .the t e rm, "company," in the phra s e, "company 
engaged in businesu .. . , " must be read liberally to include any 
subsidiary or affil~ ate of a corporate is s u e r. · 

By the same token, the word "company" must b!l read to 
include any issuer · Which is itself a s :1psidiary or af q 'iiatc of a 
parent company enga9ed in pusiness in So~th Africa. TJ1 ~~ situation 
is of importance to the Division bec o l; ~;e it invests a si gnificant 
amount of money in short-term debt secMrities o f £inane r ' companies 
that are subsidiaries of parents engaged in busine s s in South 
Africa. The financ~ companies themselves operate only do~P.stic a l­
ly. However, any .~nvestment in a subsidiary plainly benefits a 
parent company. !t. . waul!=! equally d e feat the salutary purpose of 
the legislation if .pension and annuity funds were to b e indirectly 
invested in companJes engaged in busil'less in Sou t h Afl:i c;~ through 
subsidiaries or aft i liated companiep :::-~ther t han direct J r through a 
single parent corporate entity. · 

The Division has also asked whe the r it would be per­
missible to rely qn the findings of the IRRC as to' which companies 
are engaged in bus1ness in South Africa. Absent express statutory 
authorization, an administrative agency is not empowe red to dele­
gate discretionary duties to outside parties. Application of Nor t h 
Jersey District Wa·l:er Supply Commissi on, 175 ~- Su.e..~ - 167 ( ilpp . 
Div , 1980). The li<gislation provides no au thority for the del e g a ­
tion of any dh;cretionary duties relating to its impl ementation. 
Although the . canvl;ssing or surveying of companies involves, to a 
certain extent, a " r.'.airly mechanical or ministerial task, the inter­
pretation of the dlta received still requires some discretionary or 
interpretative jungment on the part of the party g,athering the 
information. Ther~fore, the Division should directly ascertain for 
itself whether an issuer is one which is enga·ged in business with 
or in the Republir.: of South Africa il) accord a nc e with it s regula­
tions establishin~ standards and criteria . The mont p t·actical and 
effective procedure would be to prepare a que s tionnaire embodying 
the guidelines established by the Division and to s end one to each 
issuer in which . j.;he Division is contemplating investme nt . ~:his 
would be accompanied by a notice to each such company t -h at the 
purpose of the questionnaire is to ascertain eligibility for in­
vestment under' the legislation and, further , tha t the. failure t o 
respond within a certain period shall be take n a s pre s umptive proof 
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i s in fact: engaged in busi ness with or in the 
rhe a . * 

You have also asked whether the lE•gislation applies to 
investments of the New Jersey Cash Management Fund. That fund, 
(the "CMF"), is a common trust fund maintained by the Division of 
Investme n t i n which are de~o s ited surplus monies of the State, 
muni cipaU ti e s a nd local agencies, and also pension and annuity 
monies . THe s e monies a r e then invested by the Division in certifi­
ca t es of dep o s i t, c ommercial p aper and other short-term debt secur­
ities. As prov ided in the regulations of ;:he State · Investment 
Council, t he d e posi tors in the CMF . e ssentially share in the gains 
a nd losses r esulting from the investments on a pro rata basis . 
Si nce the l e g is lation is applicable to all assets o! the pension 
a nd a nnuity fu nd s and the CMF is a n a s set of pension funds to the 
e xtent of thei r prop o r ti onal share therein, ;: t is clear that the 
CM F is subj ect to t he divest iture l aw as long as the pension and 
annuity f und s cont inu e t o own s hares· therein. Application of the 
s ta tu t e to t h e CMF, h oweve r, would cease wore the Division to 
wi ~hdraw t he p ension and an nuity funds from th~ CMF and establish a 
simi lar common f u nd stric tly appli cable to them, one that would 
have a South African-free portfolio. 

Another que st i on r a i sed i s whe ther the Division is pro­
h i bi ted . from en teri n g into repurchase a greements with dealers and 
banks , if such compani e s a re engaged in business in South Africa . 
The leg is l ati on proh i bits t he Divis i on from investing pension and 
a nnuity funds in " . .. t he s tocks, securitie.s or other obliga­
t i ons . .. " of any company e ngaged i n business in South Africa . 
Repu r chase agreements ("repos " ) a re written agreements entered i nto 
be tween deal e rs o r b a nks , on the one hand, and investors, on the 
o ther , whe r e by the former se ll to the investors securities of third 
part ies, consistJng u s ually of government obliqationa or c~rtifi­
cates of · d ep osit, and promise to buy t hem back within a stated 
p e riod of time a t a p remium. There are .two basic types of repos1 
wholesal e repos a nd r e t a il repos. See Note, Lifting the Cloud of 
\,!!,1_£erta1nl y...,2ver ~~J!I?.OS Market1 Characterization of Repos as 
Se~ate Pu rchases a nd Sales of Securities, 37 Vand L. Rev. 401, 
40 3-407(f§B1 ). The form e r are typically ehort-term -con't'ricts to 
sell and r epurcha s e large-denomination government securities. 
The se repos are ent e r e d into by the Federal Reserve to carry out 
monetary polici e s or by government securities dealers to acquire 

• This is not to say, · however, that the Division may not consider 
the IRRC !indings. Th e IRRC publication may be used as source 
material and a s a gui de but the final determinations as to which 
companies are engaged in business in South Africa should always be 
made by the Division. 
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short term funds. Id. at 405. Retail tepos are usually longer 
term contracts to sell government securities or certificates of 
deposit and are usually entered into by depository institutions. 
Ibid. Wholesale repos are sold to sophisticated investors, whereas 
retai 1 repos are often mass-marketed to smaller investors having 
varying levels of sophistication and expertise .' Ibid. 

While repos certainly represent contractual obligations · 
of the dealer or bank, we do not read the 'phrase " . . . or other 
obligations," to mean any contractual or legal obligation of a 
party with whom th11 Division may deal. The legislation specifical­
ly bars investments by the Division , not any and all contracts 
entered into by it with companies doing business in South Africa. 
Indeed, on signing ~he bill, Governor Kean recommenr~d that execu­
tive action now be considered restricting state contracts with 
vendors that engage in business in South Africa, making it clear 
that he did not intend it to encompass such normal c .ontractual 
obligations between the State and outside parties. It is also an 
axiom of statutory construction that in the ' construction of a 
statute in which special language is followed by general language, 
the special language is, under the doctrine of ejusdem generis , 
definitive of the general language, and the general words are not 
to be construed 'in their widest sense, but are meant to apply only 
to things of the s~me general kind of class as those specif i cal l y 
mentioned . Atlant ic City Transportation Co , v . Walsh , 6 N . ~ . 
Super . 262 (App . Div . 1950), Thus , the phr ase, 11 or other obliga­
tion," must be read 'Co apply only to the s ame general kind of class 
as those sr,ecifically mentioned , i.e. stocks a nd securities . It 
refers to ' bonds", "notes" and other instruments designed and u s ed 
to raise capital fo~ a corporation . 

The term '"securities," a generic clas s of which the term 
"stocks," is itself a species, is generally defined as any finan­
cial scheme involving an investment o! money by a party in a common 
enterp·rise, with t~.e. profits to come so l e l y from the efforts of 
others. 69 Am. Jur.2d, Securities Regulation , S17 (1973) . Since 
the United States Securities and Exchange· Commissio'n (SEC) is 
charged with the duty of enforcing and administering the federal 
securities laws, it is appropriate in this context to defer to that 
agency's judgment as to whether a particular transaction or device 
constitutes a security or similar-type of investment vehicle, given 
the absence of any definition in the dive r; titure lalol . In this 
regard, it is noted that SEC has issued a policy statement wherein 
it has determined that wholesale repos are not in themselves secur­
ities subject to ';he registration requirements of the federal 
securities laws, but only represent instead a purchase and sale 
transaction in respect to the underlying security. Note, supra, at 
423, citing 46 Fed. R!_g. 48,637 ( 1981). Similarly, in two no­
action letters issued by it, the SEC has implicitly determined to 
treat retail repoe •u purchases and sales of the underlying securi­
ties and not as t;he securities themselves. Ibid, citing 46 Fed. 
ill· 48,637 (1981). our review of the cliBa ~~ ~he fieldhas 
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revealed no subsequent judicial decision inva::.idating these inter­
pretations of repos by the SEC. You are advined that, unless the 
SEC should recharacterize repos as securities, or the federal 
courts should construe them as secur1 ties, tJ1eir purchase by the 
Division would not be barred, provided the issuers of the under­
lying securi tie~ are not themselves engaged in business in South 
Africa. • 

In a t·elated question, you have also asked whether the 
Division may invest in an option or futures contract involving a 
"market basket" of stocks selected from among the Standard and Poor 
100 list of issuers, Suffice it to say that., to the extent the 
basket contains the stocks of companies engaged in business in 
South Africa· ·. or trading with the Government, ' the investment would 
be prohib:l.ted . 

In t·cgard to banks , the prohibitury provision of the 
legislation , provides that the Division may not inves t pension and 
annuity monies in " . . . any bank or financl.al institution which 
directly ot· through a subsidiary has outstanding lonna to the 
Republic of South Africa or its instrumentalities • .• " The Divi­
sion has inquired as to whether it is prohibited from investing in 
a bank that may have had an outstanding loan to the Republic of 
South Af rica at the time of enactment of th~ legislation, but no 
longer does. It also asks whether a company ' which was engaged in 
business in South Africa at the time of enacrment, but ceased such 
business there, is subject to the divestiture law. 

To conclude that the prohi~ition wo~ld continue to apply, 
regardless of future actions of a bank or com~any, would mean that, 
once prohibited, an investment in a bank would remain prohibited. 
The very purpose of the legislation, though, is to induce banks and 
companies to withdraw from South Africa. If a company is forever 
barred from eligibility for investment, there would of .course be no 
inducement . The on·ly reasonable constructio~ · of the legislation is 
that, if a bank no longer has outstanding loans to the Republic of 
South Africa or, if a company has ceased its business there, then ' 
the Division may invest in its stocks, securities and other obliga­
tions. Obviously, in such a case . the purpose of the legislation 
has been fulfilled. 

In a related matter, you have pointed out that some banks 
are trying to retire preexisting loans to the Republic of South 

* Although we have found no SEC or judicial ruling on this, it fol­
lows, by the same reasoning, that vendors which contract to deliver 
securities of third parties to the Division presently, or for 
future delivery, are only involved in the pOrchase and sale of the 
underlying securities and are not themselves issuers of "secu­
rities" or "other obligations." 
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Africa but, that, in some casco, it is impossible to rcti re the 
debt, short of writing it off . The que s tion asked ia whether the 
Division is prohibited from investin~ ~n such banks, despite t)leir 
good intentions. ·Although disqunlification of such banks ma y 
arguabl~ defeat an aspect of . the legislative purpose insofar as i t 
may encourage banks seekinq investment of our pension monies to 
write off the debt owed by the South African governm cpt; thereby 
helping it, the language used here by the Legi olaturc is plain and 
unambiguous. Hence, no interpretative process i s nec ~ s s~ ry, nor is 
the legislative wiado~ in structuring a strict rule ope n to debate, 
Accordinqly, it must be concluded that the intent of the Leg iala­
ture was to impose the disqualification rega r dless o{ t h<! good 
faith efforts of certain banks to alter lending practices as 1 ong 
as loans to the government remain outstanding. 

It has bb~n suggested that a conflict exists between two 
clauses in the prohibitory provision of the legislati on in respect 
to banks, since thu provision specifically bars investme nt in b a nks 
having outstandin~ · loana to the Republic of South Afri ca , nnd nlso 
baro investment in ~Y. compnny engaged in buai nens wlt.h or in t he 

·Republic of South Africa. The qucatlon thnt arises is whether a 
bank that does not have outs tandi ng l oans to the Repub li c of South 
Africa, but has a branch office in $outh Africa from which loans 
are made to South African companies -- and, hence, is engaged in 
business there--in subject to this law . In our view , no such 
irreconcilable conflict exists. As in the case of non-bank com­
mercial enterprises, a two part test exists. Those which merely 
trade their products in South Afri ca without be i ng engaged in 
business there directly or through subsidiaries , affiliates or 
intermediates are outside the · reach of the · statute . Irrespectiv e 
of whether they have a presence within South Africa, those doing 
business w1 th or 1:rading with the South African government triggers 
the divestiture act's provisions and its attendant disabilities . 
The same is true with respect to banks. That i s t~e gene ral statu­
tory sch.eme, and while arguably there ;nay have been no need to 
include the specific bank investment clause at all -- since b anks 
making loans to 1:he government of South Africa are doing business 
with it within any reasonable definition of that phrase, and so 
would be subsumec; in the broader prohibition -- the fact that it 
was so included does not warrant the inference that .the Leg islature 
meant to otherwit•e relieve banks of the divesti-ture act's reach . 
Indeed, it would be anomalous to suggest tha t the Legisla t ure 
intended to draw a distinction between b ;mks having outstanding 
loans with the Republic of South Africa, apd t.jlpse do iqf1 business 
in that country, prohibiting investment in th~ f armer, b4t allowing 
investment in thtl latter. Given the brcaq~h of" the l egis lative 
object -- to encourage retreat by compani es ~~oqn ti ' l to the e t on­
omy of South Af!:'ica and thus encourage it ):a a 1 ter 1 ts •1ayz -­
exemption of banlts, save where they loaned monies directly t ci t{le 
South African government, would deprive the stat~te of ~~ch of it ' 
economic threat. Consequently, investment in banks engaged i p. 
business in South Africa, (as defined i n ft:~ 1, !l "\ prohibited, as 
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well as i nves tment in banks which h ave loans outstanding with the 
government of th ~ t country. · 

A further question presented in respect the prohibitory 
provision is whethe r it applies to assets of the Supplemental 
Anntlity Coll e ctive Trus t, established pursuant to ~.J.S.A . 52:18A-
107, et ~· . State e !np loyees are authorized to supplement their 
state retirement benefits under the pensi on system by making addi­
tional or suppl ementa l payments out of sala1:y deductions into a 
trust call ed the Supplelnental Annuity . Collective Trust. N. J . S.A. 
52:18A-113.1. The Trust is adminis tered by a council, the Council 
of Trust, comprised of the State Treasurer, the Commissioner of 
Banking, and the State Budget Director. N.J.S.A. 52:1BA-111. At 
the election of the worker, his or her contributions may be placed 
in either a Variable Division Account or a Fixed Divisi on Account. 
N.J ,.? .:. ~· ~: lBA-116, 11<:1. Monies in the former account are to be 
inve sted 1n common stoc ks and securities, li sted on a securities 
exchange in the United States, N.J.S.A. 52:1BA-:15, while monies in 
the Fixed Division account are to be invested in fixed-income 
securities that a r e legal inves tments for life insurance companies. 
N.J. S.A. 52 : 18!\-118. Up on retirement, a worker will get supple­
mental"" reti rement benefi ts in the f orm of a life annuity or of a 
cash payment , In iieu there of. ba sed !'!9J~ on the contributions 
made by him ahd t}1e inc ome earned there on from the investments. 
~.S.A. 52:181,:- 11 7. Unli!<e the r egular pension systems, the 
supplemental annul ty program is not a defined benefit p lan -- the 
worker is not e rlti tled to & fixed re ti reme nt account -- and, 
consequently, the Sta te h as no obligation t o fund the Trust. 

The law, by its terms. applies to " . . . any pension or 
annui ty fund . under the jurisdiction of the Division of Invest­
ment . .. " Wh l. le the Supplemental Annul ty Col ~ecti ve Trust is an 
annuity f l.ltid :l. n a generic sense, the issue is whether it is an 
annui ty fu nd unde r th~ .... J.~risdicetion of the Division of Investment. 
By statu~ e, ltlie Division is ch~,rged with re sponsibility for the 
investment of all monies belong i ij!i to the six state-administered 
retireme~t sys tems, ~·· the Public Employee's Retirement System, 
plus monies in or belonging to the 1837 Surplus Revenue fund and 
the Tru st~es for the Support of Public Schools fund. N.J.S . A. 
52 : 1BA- BB.l. No such specific charge is made to the Division to 
invest or rhan age the fund s .l.n the Trust. H.owev.!!r , by understanding 
with the . Counci l , .!....:_~., an inter-agency agreement, the Division 
invests the money in the Trust. 

The question, therefore, is whe ther this difference in 
the source of legal r e:Jponsibi ii ty for inve.stment should remove the 
trust as sets from the ambit of the divestiture legi alation . The 
use of the word "jurisdiction" by the legislature does not provide 
a clear an swer, s1nce, as Used l n this context , the word is ambigu­
ous. Jurisdiction gen e rai!y a nd most commonly refers to the power 
of a court to h e ar or decide a judici a l controversy. But it is 
re asonable to c onclude that the Legislature here meant to use the 
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word in the sense Clf an agency's having the administrative respon­
sibility over a certain matter within the province of the Executive 
Branch, as where the Division of Taxation has the power to collect 
state taxes. The Division certainly has such responsibility here . 
It matters not that the source of the responsibil}ty is by way of 
voluntary undertaking, rather than legi slat! ve ma.ndate . Nor does 
it matter that the Council could oust the Division of its "juris­
diction" by opting to handle the investment of the trust's assets 
itself or though another agent. In sum , there is no question that 
the Trust is an ann.uity fund under the jurisdiction of the Divi ­
sion, and that, notwithstanding the lack of state contributions , it 
is an integral part of . the State's overall r e t irement program. 
Hence ; the provisi<:<n of the statute applies to trust assets pro­
vided their inveatr~ent remains within the responei:,ili ty of the 
Division. 

Any doubt a s to the validity of this conclusion is dis­
sipated by the legislative history. During the legislative pro­
cess, details concerning all the funds being managed by the Divi­
sion were submitted to the Legislature -- the fiscal note to 
Al309 -- and the trust assets were included . Presumably, there­
fore, the Legislature was aware that the D.tvision invests the 
monies in the Trust and that the assets of the trust were thought 
encompassed wi thin the ambit of the bill. Therefore, it is reason­
able to conclude that i f the Legislature had wanted to exclude the 
monies in the Trust from the scope of the divestiture law, it would 
have so provided. ·I n thi s regard , during the legislative hearings 
concern 'WilliS expressed by th"' d rafters of the law that continued 
investment by the Division in companies engaged in business in 
South Africa would he morally repugnant to members of the retire­
ment syiStem whose col"ltributions \~ere the source of the investment 
monies. (Comments of Assembly Speaker Karcher at July 10, 1985 
Hearing, supra, at ?) . This concern , which prompted the legisla­
tion, applies with equal force to those members of the retirement 
system who have ch osen to supplement thei r retirement incomes 
through contributi ons into the Trust. For these reas ons, you are 
advised that the divestiture law applies to assets in the Trust, eo 
long as the Division remains responsible for their investment. 

You also have inquired as to the applicability of the 
divestiture law to monies invested by the Division from the Defe r­
red Compensation Fund. Suffice it to say here that that Fund, 
established pursuant to N.J.S.A . 52:18A- l63 , et ~~ -· is not part · 
of the State ' s pension system, but is simply a fund established by 
law, consistent with IRS regulations, to allow workers the oppor­
tunity to establish . . the equivalent of individual retirement ac­
counts in order to defer taxable income. AE such, the Deferred 
Compensation Fund is not subject to the divestiture law. 

• 
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Turning to the divestiture provision of the statute, 
Section 2 states in pertinent part that: 

" .. . the Division · of Investment shall take 
appropriate action to sell, redeem,. divest or 
withdraw any investment held in vj:olation of 
the provisions of this act. Nothing in this 
act shall be construed to require the premature 
or ot:herwise imprudent sale , redemption, divest­
ment or withdrawal of an investmen~:, but such 
sale, redemption, divestment or withdrawal 
shall be completed not later than ··three years 
fo;lowing the effective .date of this ~.c;:t . " 

It has b<e£:'1 suggested that the required divt~sti ture within three 
years might, in regard to certain of the Division's investments, 
contravene the prudency requirement imposed on fiduciaries under 
the New Jersey Prudent Investor Law, N.J.S.J!. 38 : 20-12 et ~·· 
which establishes the so-called prudent inventor standard for New 
Jersey fiduciaries . By virtue of N.J.S.A . 52:1SA-88.l, investment 
of funds in the State-administered retirement systems by the Divi­
sion is subject to that prudency law. You are concerned because, 
under the divestiture legislation, the Division is required to 
di spose of certain low-interest bonds prior to their date of matur­
ity . You are ad vi sed , however, that since this section of the 
statute imposes a divestiture requirement on the Division, it must 
be considered to have modified the prudent investor standard. 
Thus, even if divestiture might , in ' other circumstances , be deemed 
imprudent under the Prudent Investor Law, it . is nevertheless sanc­
tioned, and indeed required. It is true pf" course that the di­
vestiture provision states that nothing therein shall be deemed to 
require a "premature or otherwise imprudent" divestment, but this 
is plainly qual! fied by the c.ontrolling three year time limit for 
divestment. The plain thrust of this proviuion is that the Divi­
sion need not dispose of its South Africar::related portfolio im­
mediately, but should manage that portfolio so as to achieve di­
vest! ture at a point within the three years where the loss to be 
sustained is minimized. In any event, gene1·al prudency standards 
are superceded by the three-year divestiture requirement, at least 
insofar as it applies to the South African-related portfolio. 

Questions have also been raised in respect ·to the timing 
and substance of the periodic lists and reports that the Division 
must file with the Legislature regarding tho progress of di vesti­
ture. The reporting provision of the law in Section 3 directed 
that, within 30 days of the law'a enactmen~. the Division had to 
file with the Legislature a list of all investments held as of the 
effective date, " .. . which are in violation of the provisions of 
this act," (the "initial list"). This, you have advif;ed, ' the 
Division has already done. The reporting provision also requires, 
hbwever, that: 
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. . . Every three months thereafter, and 1.1nti l 
all of these investments are ·sold, redeemed, 
divested or withdrawn, the director shall file 
with the ' Legislature a list of the remaining 
investments . The director shall in~lude with 
the first such list, and with the li sts to be 

·filed at six month intervals thereafter, a. a 
report of · the progress which the divi sion has 
made sincl! the previous report and since the 
enactment of this act in implementing the 
provisionB of section 2 of this act, and b. an 
analysis of . the fiscal impact of the implemen­
tation of those provisions upon the total value 
of and 'return on the investments affected, 
taking all possible account of the iqvestment 
decisions which would have been made had this 
act not been e nacted, and inc ludi nq <Jn ass~!ls­
ment of any increase or dec~e aoe, as the ~c oult 
of the t'mplementation of those p~ovisions and 
not as 1:he result of market forces, in the 
overall investment quality and degree of ri slt 
characteristic of the pension and · annuity 
fund s' portfolio . 

You have asked wheth~r the list o f remaining investments, 
next following the initial list, (the "second list"), should be 
filed three months from tne effective date of the act, i.e. 
August 27, 1995, or, instead; th1·ee months from the da te of filing 
of the initial . li1;t. The reporting provision, as noted, impcses 
the requirement that the initial list be filed within 30 days of 
enactment and that · the the filing of the second list should occur 
"every three months thereaf'ter . " It i s c).ear from this sequence 

. that the word, "thereafter'" refers back to the filing of the 
initial list, not \he date of enactment . Thus, the second list is 
due to be filed 90 days from the date the initial li st was filed.* 

You have also asked when the first progress report must 
be filed. The above quoted provision states th'\t the Director is 
to include ·the · first progress report "with the first such list," 
without specifying whether the initial, or the second list, was 
intended. Referential and qualifying phrases in a statute ref~r 
solely to the last antecedent where no contrary ~ ntention appe f rs . 
State v . Congdon, 76 ~· Super. 493 ( 1\pp. D~v. 1962 ) . Jict·e, tl1:: 
antecedent is the second list . It would al so be illogi ~<1 l "O 

interpret the provision as requiring that. a progre s s repo rt- bn 
divestiture be included with the initial l S:s t, since l'\O mean ~ll'1f~ l 

* The initial list was filed September 26, 1985 . Therefore, the 
second list is technically due to be filed Qecem~er ~6. 1985, but 
see text this page. · 



~ . -

- 15 -

progt·ess could 1·eali sbca lly be achi eved within only. 30 days of 
en~ctrnent. 1 Yp~ are. , accb rdingly, advised that the first progress 
r epott sha ll o e d~e upon the filing of the second list . 

This wi 11 also confirm our previous advice that the 
filing of that li a~ m~y be deferred a very brief period of time so 
as to enable t!1e Divis ion to include in its progress report the 
most up-to -date fipdhci al information . ~he Division's records as 
to the val u e o f i ts port fol i o and othe r inf•:>rmation is based in 
part on the mo s t cttn·ent quarterly fin ancial reports filed by 
corporate i ssu b ~ s . ~ince the initial li s t wa~ filed September 26, 
1985, technicall yj the second list is d ue D£:c ember 26, 1985 , but 
that would mea n t hat the most recent quarte rly reports would have 
been dated September 30, 1985, wh e re as, if •:ne Division deferred 
fi l ing a brie f t .i. me, it s progress report wot: l d include the most 
recent data de riving from the Decembe r 31, 1985 quarterly repo rts. 
Such defermen t wou ld be a ohe -time m~t ter only, s inc e the p r ogress 
reports would be s ynchronized t hereafter with ~he most recent quar-
t er ly reports. · 

A prima r y purpose of the p eriodic progress report provi­
si on is to enable the Le gislatu t~ t o pe riodic&lly assess the wisdom 
of the legis lation in ligkt of predicti ons made by the Chairman of 
the State Investme nt Council a nd others at the legislative hearings 
that d ive stiture would resul t in substantial losses to the pension 
funclf. That purpose would be more adequately fulfilled if those 
r ep·o. t s included the most recent financ i al information available. 
Accordingly, a brief, one-time only, filinq del.ay would not contra­
vene the legislation. 

Finally, you have conveyed to us the concern of some 
members of the State Investment Council that ~he constitutionality 
o! divest itu r e law might at some point b e challenged in Court and 
that, if the challenge were proven meritor ious, the members of the 
Council might be subjected to personal liabiti ·::y or surchar.,ed f:or 
imprudent investment decisions . Because there is the distinct 
possibility that the l egisl 11tion might in fact be challenged, it 
would .be inappropriate for us to comment at this time on the con­
stitutiohality of the law, except to note that, under settled 
principles of conati tutional law and statutory construction, this 
legislation is presum~d to be constitutional. That b~ing the case, 
it Collow!l that to the extent the membeu of the Council or the 
Directo~ of th" Division complied with the d.\ctates of that law, 
they would be acti nq withih the scope of thei r duties and, accord• 
ingly, w'ciuid, without question, be entitled 'to t: hll full protection 
of the tl i!w Jersey Tort Claims Act, N.J . S.A. 59:1•1 et ~·, in• 
c:ludinq its immunity p ro\•i sions as well 111 to full indemnification 
and representation by the State for any c:laime arisinq from such · 
actions, 
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In summar~, based upon an interpretat i on of the statutory 
language, a review of legislative history and an awareness of the 
social purposes for· which the divest!ture legislation was e.nacted , 
you are advised of the following m~tjor concluslona: The prohibi- · 
tion on investment ~y the Division of Investment in stocks, securi­
ties and obligatio·,la o! any company enqaged ·in business in the 
Republic of South Africa meana any company conducting ongoing 
busineea acti vi tiee in that country And maintaining a pn:~sical 
presence throuqh the operati on of offices, planta, factories, and 
similar premises and would not include tradinq transactions by a 
company with entiti~a in that country . The prohibitory language of 
the statute would encompass corporations whose intermediaries, 
subsidiaries and cffiliated companies over which a corporation 
maintains ~effectiVfl control ~ngaqe in busine i!IB in or with the 

·Republic of South ,,'\frica. Th'll legislati on llpplie.J to investments 
made by th.s New Je r:&ey Cash Management Fund to t he .:.;:tent >!tate 
pension and annuity tunda continue to own >!hares therein . Ther& ~= 
no ban on the Division o! · lnve&tment entering i nto repurchase 
aqreementa with dea.lers and bsn'ka do in~ business in South Africa 
provided th!! issuers ot· the underlying aescur i ties are not them­
selves enc;Jaged in businese in South Africa . Tht< prohibitory provi­
sions of the leqiel~tion would not preclude investment in a bankinq 
institution which r:fltired liln outstandinq loan to the Republic of 
South Africa but wcould apply to 11uch 111 banking insti tution where 
the loan has not yet b~en r~ti red . The terms of the a ct also apply 
to prohibit investl'llenta in bsnldnq inati tud.ona which engage in 
businei!IIS in South Africe in thl!l lillllllllt manner o&s & nonb11.nldng insti• 
tution, as well as prohibitinq investment i n any bankinq institu­
tion maJtinq loans directly to the qoveri11\lent of the l'lepublic of 
South Africa . The :?rohibitory provi111ion of t h e act Applies to 
aaaeta of the New . .1ersey Supplemental Annuity Collective Trust 
because the Trust is an annuity fund under the jurisdiction of the 
Division of Investment and subject to th~ 111tate ' a overall retire­
ment. proqram but would not apply to monies invested from tha 
state' • Deferred Compensation Fund . Finally , insofar as the pro­
cedural requirelnentr; of the act relative to reportinq . requirements 
of the Division of rnvestment are concerned, you are advi•ed that a 
list of the Division's investment• followinq the initial list filed 
with the 1eqialatt:!·a should be filed 90 day• !rom the date the 
initial Uet wae filed. Further, a proqrese r~port on the Divi­
sion's activities reqardinq diveatitur• should be filed with the 
legislature toqethet· with the fUinq of the iltic'ond list of invest­
mente, but the eeco~1 list of investments may be deferred a brief 
period of time to enable the Division to include up to date infor• 
mation in ita proqreee report. 

Very truly youre, 

. 2 . . 
.J~t·- . .:J ( ...•.•.• (.....,........ 

IRWIN I , KIMM~ 
Attorney Ceneral• 


