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vs.

Jo h n  Co sg r o ve , Jr .,
Plainti ff-in-Erro r.

BRIEF OF JOHN 0. BIGELOW 
FOR THE STATE.

The defendant was convicted in the Essex 
Quarter Sessions of an atrocious assault and 
battery upon Lillian Dowling and has sued out 
this writ of error.

On Error.

L

The Quarter Sessions properly directed a ver-
dict for the State on the trial of the plea of 
autrefois acquit.

The opinion of the Quarter Sessions dealing 
with this plea appears at page 19 of the state
o± the case and is worthy the attention of this 
Court.

Before the trial of this ease the defendant was 
tried and acquitted of manslaughter for the 
death of Mary Mullaney.

The facts connecting the two eases were as 
follows: The defendant, on May 15, 1923, was 
driving an automobile along Bloomfield avenue, 
Newark. Mrs. Mullaney and Lillian Dowling 
were crossing the street hand in hand. The au-
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tomobile struck them both. Mrs. Mullaney died 
and Lillian recovered from the injuries received.

Counsel for the defendant contends, in sup-
port of the plea of autrefois acquit, “ The crim-
inal act of the defendant alleged in each case was 
his unlawful driving of the' automobile, for the 
result of his driving did not determine his guilt 
or innocence.”  The State emphatically contro-
verts this, and asserts that the negligent or even 
wilful driving of an automobile in a dangerous 
manner is not criminal of itself.

On the manslaughter trial,, the issues were 
briefly these: Was defendant operating his au-
tomobile in a grossly negligent manner? Did he, 
by reason of such operation, strike Mary Mul-
laney? Was the blow received by her the proxi-
mate cause of her death?

In order to convict of manslaughter, it would 
have been necessary for the jury to answer all 
these questions in the affirmative. Furthermore, 
on this indictment for manslaughter, they could 
not have found the defendant guilty of assault 
and battery on Mrs. Mullaney, since assault and 
battery is not necessarily an ingredient of man-
slaughter.

State v. Thomas, 65 N. J. L. 598.

The jury answered one of the three questions 
above stated in the negative, but their verdict of 
“ not guilty”  does not disclose which question 
was so answered.

On the trial for atrocious assault and battery 
upon Lillian Dowling, the following were the is-
sues : Did the defendant wilfully drive his auto-
mobile in a manner dangerous to pedestrians? 
Did he, by such wilful driving, strike Lillian 
Dowling? Did he thereby wound her?
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The jury, by its verdict of guilty, answered all 
these questions in the affirmative.

A.
The defendant cannot succeed on his plea of 

autrefois acquit unless the crime charged in the 
second indictment or an integral part thereof is 
one of which he might legally have been con-
victed on the first trial.

4 Blackstone 335. “ First, the plea of 
autrefois acquit, or a former acquittal, is 
grounded on this universal maxim of the 
common law of England, that no man is to 
be brought into jeopardy of his life more 
than once for the same offense. And hence 
it is allowed as a consequence that when a 
man is once fairly found not guilty upon any 
indictment, or other prosecution, before any 
Court having competent jurisdiction of the 
offense, he may plead such acquittal in bar 
of any subsequent accusation for the same 
crime. * * * It is to be observed that the 
pleas of autrefois acquit and autrefois con-
vict, or a former acquittal and former con-
viction, must be upon a prosecution for the 
same identical act and crime.’ ’

1 Clnitty C. L. 452. ‘ ‘ In order, however, to 
entitle the defendant to this plea it is neces-
sary that the crime charged be precisely the 
same and that the former indictment, as 
well as the acquittal, was sufficient. As to the 
first of these requisites, the identity of the 
offense, if the crimes charged in the former 
and present prosecution are so distinct that 
evidence of the one will not support the 
other, it is inconsistent with reason, as it is 
repugnant to the rules of law to say that 
the offenses are so far the same that an 
acquittal of the one will be a bar to the 
prosecution for the other * * * (p. 456). 
But if the former charge were such a one as
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the defendant could not have been convicted 
of the latter upon it, the acquittal cannot be 
pleaded. ’ ’

9 Halsbury’s Laws of England 356. “ The 
defendant can only succeed on such a plea 
if the charge to which he pleads is one in 
respect of which he could have been legally 
convicted on the prior occasion or is one in 
respect of which by statute previous pro-
ceedings for the same cause are a bar to 
subsequent proceedings. ’ ’

Reg. v. Barron (1914), 2 K. B. 570. Lord 
Reading. “ The principle on which this 
plea depends has often been stated. It is 
this, that the law does not permit a man to 
be twice in peril of being convicted of the 
same offense. If therefore he has been ac-
quitted, i. e., found to be not guilty of the 
offense by a court competent to try him, 
such acquittal is a bar to a second indict-
ment for the same offense. This rule ap-
plies not only to the offense actually charged 
in the first indictment, but to any offense of 
which he could have been properly convicted 
on the trial of the first indictment. Thus an 
acquittal on a charge of murder is a bar to a 
subsequent indictment for manslaughter, as 
the jury could have convicted of man- 
slaugher. * * * The test is not, in our 
opinion, whether the facts relied upon are 
the same in the two trials. The question is 
whether the appellant has been acquitted of 
an offense which is the same offense as 
‘ gross indecency’ (charged in the second in-
dictment), i. e., whether the acquittal on the 
charge of sodomy (on the first trial) neces-
sarily involves an acquittal on the charge of 
gross indecency. It is quite clear that the 
jury could not have convicted the appellant 
of gross indecency at the first trial. And it 
is equally clear that the acquittal on the 
graver charge did not necessarily involve 
an acquittal of the minor offense. The 
graver charge of sodomy involves gross in-
decency and something else, and, as was de-
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THE STATE OF NEW JERSEY, j

Defendant-in-error, ;

:
JOHN COSGROVE, JR ., ,

Plaintiff-in-error. S

ON ERROR.

BRIEF OF JOHN 0 . BIGELOW FOR THE STATE.

Tb« defendant was convicted in the Essex Quarter Sessions of 

an atrocious assault and battery upon L illian  Dowling. This conviction has 

been sustained by the Supreme Court«

X.

THE QUARTER SESSIONS PROPERLY DIRECTED A VERDICT FOR THE STATE 

ON THE TRIAL OF THE PLEA OF AUTREFOIS ACQUIT.

The opinion of the Supreme Court is printed at page of

the State of the Case.

The opinion of the Quarter Sessions, dealing with th is plea, 

appears at page 19 of the State of the Case* This opinion is  also worthy the 

attention of th is eourt*

Before the tr ia l  of th is  ease, the defendant was tried and ac-

quitted on an indictment charging that he did feloniously k i l l  and slay Mary 

Mullaney. ■ 'w ,w
The facts connecting the two oases were as follows! The de-

fendant, on May 15» 1923, was driving an automobile along Bloomfield Avenue, 

Newark* Mrs. Mullaney and L illian  Dowling were crossing the street, hand in 

hand. The automobile struck them both. Mrs. Mullaney died and Lillian  re-

covered from the injuries received.

By their verdiet of *Mot Guilty" in the manslaughter case, the 

jury found that the death of Mrs. Mullaney was not the proximate result of 

being struck by the automobile.





Or «It*  they found that defendant was not driving the automobile 

in a groeely negligent manner*

Or else that he was not the person driving the automobile vhioh 

struck Mrs* Kalianey.

Any one of these findings would have necessitated an acquittal* 

The verdiet of "Net Guilty" does not disclose the ground on which i t  was 

based, or which one of the three findings above suggested the Jury actually  

reached*

On the tr ia l for atrocious assault and battery, the Jury by 

their verdiet of "Q u ilty ,” found that the defendant was driving the automobile 

which struck Lillian  Dowling; that he was driving i t  w ilfu lly  in a manner 

dangerous to pedestrians and that she was wounded by the blow received*

It w ill be observed that there is no necessary inconsistency 

between the two verdicts*

A.

A CONSIDERATION OF THE GENERAL PRINCIPLES OP AUTREFOIS ACQUIT 

AND AUTRSPOIS CONVICT*

It is  abhorrent, not only to our law but to every system of 

Jurisprudence and every feeling of Justice, that a man should be punished for 

a crime and then again punished a second time for the same crime* This is  

the basis o f the plea of autrefois convict, » that no man shall be punished 

twice for the same offense*

It  is  also repugnant to our law that a man should be tried and 

acquitted and thereafter be tried again for the same offense, and so on, until 

perhaps a Jury be found to convict him* I f  the victim of such a system were 

in fact gu ilty , no injustice would be done him by such a series of tr ia ls*  The 

sound objection to the procedure is  that it  would be lik e ly  to result in the 

conviction of an innocent person and this is  the foundation on which rests the 

plea of autrefois acquit*

The application of these principles in simple cases i s  easy;

I f  one is  convicted or acquitted of an assault, he cannot again be tried for 

the same assault*
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The next step relates to compound crimes* It  A be convicted of 

murder committed in the course of arson, he cannot thereafter be tried  for the 

arson, because the conviction for murder includes a conviction of the leeser 

of fanes* Conversly, i f  he be convicted of arson, he cannot afterward be tried  

for a murder committed in the perpetration of such leeser felony, for the 

arson is  an integral part of the murder*

It  k be acquitted on a common law indictment of the murder, he 

cannot afterward be tried for the arson, because the Jury might, on the former 

t r ia l , have convicted him of the arson and acquitted as to the residue of the 

charge, and hence the general verdict o f “Sot Guilty** was an acquittal of the 

arson*

But the situation is  somewhat different when the form of the 

indictment for the greater offense does not permit a verdict of guilty of the 

less offense. For instance, i f  A be tried  for murder on our statutory form of 

indictment, charging merely that he did w ilfully , feloniously and of hie malice 

aforethought, b i l l  and murder the deceased, and the State endeavor to prove 

that the murder was committed in the course of arson and A be acquitted, can 

he thereafter be tried for the arson! I t  is  obvious that the reason which 

would govern i f  the murder indictment had been in common law fora, does not 

apply, for the Jury could not have convicted him of the arson, and hence their  

verdict of *Mot Guilty11 dose not show that they acquitted him of arson*

Zt may be that the defense on the murder tr ia l was an a lib i, or 

perhaps that the deceased died of pneumonia and not as a result of injuries re* 

ceived in the fire , or perhaps both defenses were interposed*

9111 the court, in oonsldering the plea of autrefois oonviot, 

search the minds of the Jurors on the f ir s t  ease and try to see wherein lay  

their reasonable doubt! W ill the court say "We have examined the evidence on 

the murder tr ia l  and find that the Jury acquitted the defendant because they 

doubted whether the death was the proximate result o f ths act of the defendant, 

and henea, ths aequittal of murder is  not a bar to the arson charge,” er **9e 

find that the Jury aequltted because the evidence that the defendant set the 

fire  was insufficient, and hence, the plea of autrefois acquit le  good!”





Th«r« is  ns authority for such an inquiry on a pis« of autrefois 

acquit* Xn the absence of such an inquiry, i t  night be the rule that the 

second tr ia l  would be barred i f  the verdict of acquittal could possibly have 

been based on the innocence of the defendant of the le ss  offense* But ouch a 

rule would not be in the interest of justice* it  would merely give to the de» 

fendant the advantage e f the mistake made by the prosecutor in using the 

statutory murder indictment*

The correct rule, I contend, is  that the acquittal on the tr ia l  

of the etatutory indictment for murder does not bar the subséquent tr ia l for 

arson bsoausc ths record in a murder ease decs not necessarily involvs ae* 

quittai c f arson* lt_J fill be observed that none of thecc doubte or Questions 

.ftftply when the fir s t  t r ia l  rcsultsd in a conviction.

Similar doubts arise when two offenses have each certain elements 

in common and certain independant elements*

For instance, A is  convicted of rapt. The g ir l ie under the 

age of 16 years. I t  certainly cannot be the law that he may be triad again 

for the same act on an indictment for carnal abuse. But i f  he be acquitted 

of rape, perhaps the jury doubted whether ths act was against the w ill of ths 

g ir l ,  can he then be tried for carnal abucct

Lastly come ths cases whore the "one volition** résulte in in» 

jury to several people* A steals at tha one time the property of B and G, er 

wounds by one discharge of a shot gun, X and Y, He cannot, 1 take i t ,  be 

twioe convicted c f larceny or assault} but i f  he be acquitted of stealing B*s 

property because i t  appe&re that B had given him the property, er i f  he ie  

found net guilty of assault en X, because the evidence shows that X was not 

really one of the men shot, » shall A go untried for the crime he actually com» 

mit ted against G er Y!

In a l l  these supposititious eases, the correct rule, X submit, 

ie that the acquittal on the one charge dose not bar the tr ia l cf the other, 

although a conviction on the one would be a defense to the indictment on the 

other*

Thie distinction between former conviction and foncer acquittal
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1« not noted In the elemental authorities such as Blackstone and Chitty, bui 

i t  io supported by the eases«

At common law, indictments were so detailed that usually every 

part of the criminal transaction was sot out in the same indictment and hence 

the jury could pick and choose as to which part of the offense they would con* 

v iet. It  was, however, the rule that on an indictment for a felony the Jury 

could not eonviet of a misdemeanor part of the felony* Hence It followed that 

an acquittal of the felony was not a bar to the later tr ia l for the misdemeanor, 

although a oenviotion of the felony was sueh a bar.

enee

The f ir s t  Constitution of Hew Jersey/declared "Hor shall any
\  /  X

person be subject for tft^ same yffens© to be twice put in jeopardy of l i f e  

er lim b."  Our present Constitution provided" HNo person shall, after acquittal

bs triad for the same

is framers of our Constitution recognised

a distinction betwesftf orisej? iiiquittsiî>ttni formpr conviction, and confidant 

that no court would twie^/fc^ssent a porops/foy the came effénss, were un**
X

w illing to attempt to define the exact limito of a plea of former oonvietion,
^  V  \\

and therefore omitted a l l  refereed# wê  it  from the i n s t i t u t io n .

State w* Rosa. 72 H» J. L, 462, 62 A tl, 695« Upheld the action 

of the Oyer in sustaining a demurrer to a plea of autrefois acquit* The court 

expresely refrained from considering "the question whether an acquittal upon 

an indictment charging the felonious homicide ef A ie a bar to a conviction 

upon an indictment charging the felonious homioidt of B, whan it  is  shown that 

the death of each was produced by the same act of the person indicted," This 

case is  not an authority in support of the contention of the plaint i f f *  in* 

errer*





Headnoi«, Opinion of Supreme Court«; The opinion of Ur* 

Justice Parker deale with thequestion of autrefois aeqult from a somewhat 

different angle« This opinion ie  elear and convincing and needs no argument 

from me to support it«

Counsel for defendant urges State v« Scaduto. 74 N* J. X»« 289, 

46 A il, 908, is  not in harmony with th is  opinion or with the decision in 

State v. Thomas. 65 N. J, X«« 598, 48 Atl« 1007«

The Thomas ease holds that manslaughter does not necessarily 

involve assault and battery, and hence that an indictment for manslaughter in 

statutory fens w ill not support a eonvlotion for assault and battery« The 

Scaduto caee dealt with voluntary manslaughter committed in the heat of 

paseion, and noted that assault and battary wae an element of that class ef 

manslaughter* There ie  no discrepancy between these cases«
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cided in Reg.\. Di Salvi (10 Cox C. C. 481), 
an acquittal of the whole of an offense does 
not involve an acquittal of every part of it. 
There has therefore been no verdict that the 
appellant was not guilty of gross indecency, 
and the appellant has never been in peril 
before of being convicted of gross inde-
cency.”

Reg. v. Gilmore, 15 Cox C. C. 85. Baron 
Huddleston. “ An accused person who relies 
upon a previous acquittal must make out 
satisfactorily that he has been acquitted of 
the identical charge before, or that he could 
upon the trial’ of the first indictment have 
been lawfully convicted of the offense which 
was charged in the second indictment.”  

Gavieres v. U. 8., 220 U, S. 338, 31 S. C. 
421. Day, J., quoting from Morey v. Com., 
108 Mass. 433, “ The test is not whether the 
defendant has already been tried for the 
same act, but whether he has beep put in 
jeopardy for the same offense. A single act 
may be an offense against two statutes; and 
if each statute requires proof of an addi-
tional fact which the other does not, an ac-
quittal or conviction under either statute 
does not exempt the defendant from prose-
cution and punishment under the other.’ ’

I f the question before the Court be tested by 
the rule stated above, namely, that the charge to 
which the defendant pleads or some part thereof 
must be one of which he could have been con-
victed on the first trial, the action of the Quarter 
Sessions in directing a verdict for tfie State 
must be approved. Certainly, on the trial for 
the slaying of Mrs. Mullaney, defendant could 
not have been convicted, whatever the evidence, 
of any offense against Lillian Dowling.
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B.

The Cooper, Rosa and Mowser cases.

State v. Cooper, 13 N. J. L. 361, and State v. 
Mowser, 92 N. J. L. 474, 106 Atl. 416, each con-
sidered a plea of former conviction and in each 
of them the crime for which a conviction had 
been obtained—arson or robbery—was an inte-
gral part of the murder charged in the second 
indictment.

State v. Rosa, 72 N. J. L. 462, 62 Atl. 595, up-
held the action of the Trial Court in sustaining 
a demurrer to a plea of autrefois acquit. This 
case is not an authority in support of the con-
tention of the plaintiff-in-error.

Mr. Justice Drake, in the Cooper case, relied on 
the fact that the arson was a necessary ingredi-
ent of the murder and that by being put on trial 
first for arson and then for the murder, Cooper 
was tried twice for the very same indictable of-
fense. Indeed, if Cooper had been tried first 
for the murder the jury could legally have con-
victed him of the arson and acquitted as to the 
residue of the charge. The basis of the Mowser 
decision is the same, namely, that the robbery 
for which Mowser was first tried was an essen-
tial element of the murder.

Counsel for the defendant quotes Mr. Justice 
Kalisch’s opinion in the Mowser case that one 
test is “ whether or not the offenses grew out of 
the same transaction or were the product of a 
single criminal act.”  By this language, how-
ever, the learned Justice intended the situation 
where one indictable offense grows out of and in-
cludes another, as murder and robbery.

“ The principle to be extracted from well- 
considered cases is that by the term ‘ same
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offense’ is not only meant the same offense 
as an entity and designated as such by legal 
name, but also any integral part of such 
offense which may subject an offender to in-
dictment and punishment.”

I call attention to the last clause, “ which may 
subject an offender to indictment and punish-
ment. ’ ’

“ When sueh integral part of the princi-
pal offense is not a distinct affair, but grows 
out of the same transaction, then an acquit-
tal or conviction of an offender for the les-
ser offense will bar a prosecution for the 
greater. ’ *

This language from the Mowser case does not 
tend to support the plea in the case at bar. The 
manslaughter charge for killing Mrs. Mpllaney 
and the assault and battery charge both grew 
out of the reckless driving of the defendant ; but 
that reckless driving was not subject to indict-
ment and punishment. Defendant has not been 
acquitted of reckless driving, for reckless driv-
ing is not a crime for which he was or could be 
tried.

C.

A distinction between the rules applicable to 
autrefois acquit and those applicable to autre-
fois convict should be noted.

Of course, generally speaking, when a former 
conviction would be a bar to a subsequent prose-
cution a former acquittal instead of a conviction 
would likewise be a bar. But there are excep-
tions to this rule founded in sound reason and 
noted by the authorities.

In re Nielsen, 131 U. S. 176, Bradley, J.
‘ In order that an acquittal may be a bar to
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a subsequent indictment for the lesser crime 
it would seem to be essential that a convic-
tion of such crime might have been had 
under the indictment for the greater. If a 
conviction might have been had, and was 
not, there was an implied acquittal. But 
where a conviction for a less crime cannot be 
had under an indictment for a greater which 
includes it, there it is plain that while an 
acquittal would not or might not be a bar, a 
conviction of the greater crime would in-
volve the lesser also, and would be a bar.

Com. v. Hudson, 14 Gray (Mass.) 11. The 
same rule is expounded and based on the theory 
that the lesser crime is merged in the greater 
only in case of a conviction of the latter.

Simco v. State, 9 Texas C. A. 338. “ There 
is a marked difference in modern practice 
between the rules which govern the two pleas 
of autrefois acquit and autrefois convict, 
notwithstanding the immense amount of 
dictum and loose expression to the contrary 
found in the books. Áutrefois acquit is only 
available in cases where the transaction is 
the same and the two indictments are 
susceptible of, and must be sustained by, the 
same proof. These two elements must com-
bine, and are both sine qua non to the suffi-
ciency of the plea. Autrefois convict only 
requires that the transaction, or the facts 
constituting it, be the same. To illustrate: 
I f a party be indicted separately for the 
theft of three horses, the property of A, B 
and C, taken at the same time, or in one 
transaction, and he be tried on the first for 
the theft of A ’s horse, and the State fails 
from misnomer, or the defendant by proving 
A ’s consent should be acquitted, would the 
plea of that acquittal operate a bar to the 
conviction on the other trials because the 
transaction was one and the same? By no 
means. Why? Simply because the proof 
necessary to a conviction in the latter cases
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would not convict in the former. Albert 
Pickens v. The State, emte, p. 270; 1 Whart. 
Cr. Law (6th ed.), Sect. 557, and authorities 
cited.

“ But suppose the party was convicted of 
the theft of any one of the horses, would a 
plea of former conviction be a bar to con-
viction on the other two indictments ? Clearly 
so. And why? Because the transaction— 
the taking of the three horses at the same 
time—would constitute but one offense in 
law ( Wilson v. The State, 45 Texas 76) ; and 
the plea would be good upon the strength of 
and by virtue of another rule, well settled 
in criminal practice, which allows the prose-
cutor to carve as large an offense out of a 
single transaction as he can, yet he must 
cut only once. Quitzow v. The State, 1 
Texas Ct. App. 47. Here is where the doc-
trine of carving would come in and support 
the plea. 1 Whart. Cr. Law (6th ed.) Sect. 
565, and authorities» cited in note.”

Wright v. State, 17 Texas C. A. 152. Same 
rule.

In Reg. v. King (1897), 1 K. B. 214, the de-
fendant was convicted twice for two different 
offenses whieh were parts of the same transac-
tion and which consisted of substantially the 
same acts. The Court of Criminal Appeals re-
versed the second conviction. Lord Reading, in 
Rex v. Barron (1914), 2' K. B. 570, commenting 
on this decision, noted that the two offenses were 
not the same, but approved of the decision on 
the ground that the Trial Court should have 
directed a verdict for the defendant on the sec-
ond trial “ as a matter o f fairness”  and in “ the 
exercise of a proper judicial discretion.”

These cases suggest a sound distinction which 
may, perhaps, be stated as follows:: The defend-
ant can prevail on a plea of autrefois acquit only
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if the charge to which he pleads, or some part 
thereof, is one of which he might have been le-
gally convicted on the first trial. But on a plea 
of autrefois convict, the plaintiff can succeed if 
the acts constituting the two offenses are sub-
stantially the same.

In most of the cases cited in the brief for de-
fendant in which his plea has been sustained it 
will be noted that the first trial resulted in a 
conviction, and the decision sustaining the plea 
to the second indictment may be supported under 
the distinction above noted. Such are the follow-
ing cases:

State v. Damon, 2 Tyler (Vt.) 387;
State v. Benkam, 7 Conn. 414;
Sadberry v. State, (Tex.) 46 S. W. 639;
Clem v. State, 42 Indiana 420;
Carson v. People, (Col.) 36 Pacific 551;
Hurst v. State, (Ala.) 6 So. 120.

D.

Defendant’s argument is based on an unsound 
view of res judicata rather than on autrefois 
acquit.

The argument, on careful analysis, is not that 
the defendant had already been acquitted of the 
same offense, but rather that one issue of the 
second indictment had been decided adversely 
to the State on the former trial and that the 
State was concluded as to that issue by the rec-
ord in the former proceeding and hence could 
not prevail at the second trial. Defendant’s 
counsel, in effect, contends that the first acquittal 
was an adjudication that the defendant was not 
operating his automobile in a grossly negligent 
manner; that the adjudication of this fact was 
binding on the State at the second trial and



11

hence that there should have been an acquittal 
on the second trial.

This line of reasoning overlooks the possibil-
ity that the jury may have acquitted Cosgrove of 
manslaughter, although they found that he was 
driving in a grossly careless manner, because 
they were not convinced that he struck Mrs. 
Mullaney or because they doubted whether the 
blow was the proximate cause of her death.

It is true that the evidence on that trial that 
the automobile struck Mrs. Mullaney and that 
she died as a result of the blow was clear and 
uncontradicted, but this lack of contradiction did 
not remove these issues from the consideration 
of the jury.

Schmidt v. Marconi, etc. Co., 86 N J L
183;

State v. Pittman, J. L. , 119 Atl 
438.
. i '

This argument also overlooks one difference
in the issues in the two eases, namely, Ah e ques-
tion in the manslaughter case was »whether de-
fendant drove in a grossly negligent manner; in 
the assault and battery case, whether he wilfully 
drove it in a dangerous manner. •.

State v. Schutte, 87 N. J. L. 15, 88 Id. 396.

If we assume that the ordinary rules of res 
judicata are applicable to criminal cases, still 
the record in the manslaughter case would not 
estop the State from proving in the assault and 
battery case the manner in whieh the defendant 
was driving. The manner of driving in the man-
slaughter case was merely incidental to the gen-
eral issue and can only be inferred by argument 
from the judgment.

Bernard v. Hoboken, 27 N. J. L. 412.
Headnote. “ The first judgment is conclu-
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sive upon the facts only so far as that case 
is concerned. It does not prevent the same 
facts being controverted in a second case 
founded upon a distinct cause of action.’ ’

Sbarbero v. Miller, 65 Atl. 472, Garrison, 
V.-C. “ A judgment is conclusive by way 
of estoppel only as to facts without the ex-
istence and proof or admission of which it 
could not have been rendered.”

State v. Robinson, 16 N. J. L. 507. Head- 
note. “ On the trial of an indictment for 
uttering a forged note, it is competent evi-
dence in order to show a scienter, to prove 
that the prisoner uttered another forged 
note on the same bank, on the same day, al-
though he had been acquitted on a trial for 
that offense.”

State v. Dragone, (E. & A.) 122 Atl. 878: 
Defendant had been tried and acquitted un-
der the Van Ness Act for the sale of in-
toxicating liquor. He was later indicted for 
keeping a disorderly house. On the trial of 
that indictment, the State, in order to show 
one element of the alleged disorder, intro-
duced evidence of the very sale for which 
the defendant had been acquitted. Defend-
ant offered the record in the liquor case to 
disprove the sale. The Trial Judge over-
ruled the offer on the ground that it was the 
province of the jury to determine whether 
liquor was sold, and that they could not take 
the judgment or conclusion of someone else 
on that point. The Court of Errors, in 
affirming the conviction, held that the exclu-
sion of this evidence was proper because, 
among other reasons, the offense of selling 
liquor and the offense of keeping a disor-
derly house were not the same.



13

E.

Defendant’s Authorities.

One case cited is not in any library to which 
I have access:

Com. v. Veeley, 63 Pa. Sup. 489.

Two cases are not at all in point:
Burgess v. Sugg, (Ala.) 2 St. & P. 341;
Com. v. Chicester, 1 Va. Cas. 312.

One case resulted in a reversal because the 
Trial Court struck out the plea, instead of try-
ing it:

Cook v. State (Tex.) 63 S. W. 872.

In the following cases the plea of autrefois 
acguit or convict was held properly overruled, 
and hence the decisions cannot aid the plaintiff- 
in-error :

Com. v. Andrews, 2 Mass. 409;
Lillie v. State, (Tex.) 187 S. W. 482;
Gunter v. State, (Ala.) 20 So. 632;
McCoy v. State, 46 Ark. 141;
Bell v. State, (Ark.) 180 S. W. 186;
People v. Ochotski, (Mich.) 73 N. W. 889;
Morris v. Ter., (Okla.) 99 Pac. 760; 101 

Pac. I l l ;
Augustine v. State, (Tex.) 52 S. W. 77;
Keaton v. State, (Tex.) 57 S. W. 1125;
State v. ¿vans, (W. Va.) 10 S. E. 792.

Cases distinguishable because they dealt with 
former conviction and not former acquittal have 
been mentioned under Point C above.

The only decisions which support the conten-
tion of defendant are based on the view of res 
judicata above mentioned, and are contrary, I
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believe, to the law of New Jersey. These cases 
are:

State v. Spanell, (Tex.) 205 S. W. 357;
Moss v. State, (Ala.) 75 So. 179;
Burnam v. State, (Ga.) 58 S. E. 683;
Jones v. State, (Miss.) 6 So. 231.

F.

If the foregoing argument is sonnd, there was 
no issue of fact for the jury on the plea of autre-
fois acquit, and the Court properly directed a 
verdict for the State.

n.
Alleged Errors in the Exclusion of Evidence.

Reason for Reversal No. 7.

The defendant’s witness, Peter Fagin, was a 
police officer of Glen Ridge. The evening of the 
accident, and apparently shortly thereafter, he 
was with Lieutenant Higgins some two miles 
from the scene of the accident. An automobile 
came up and stopped, and the driver, Krauth, 
told Higgins about the accident. Then Krauth 
drove away.

“ Q Were you ordered to do anything 
then!”

Objection sustained (Case, p. 182, 1. 35 to 
184, 1. 25).

The overruling of this question is specified as 
cause for reversal.

After some argument on the objection, the 
Court asked counsel for defendant:

“ You want this witness to testify as to 
what orders were given by the police that 
night ?
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Mr. Simandl: What he did subsequent to 
this conversation as the result of this con-
versation with Krauth. That’s what I want 
to know.”  (Case, p. 184, 11. 13 to 19.)

Thereupon, counsel was permitted to ask with-
out objection:

“ Q Did you do anything as a result of 
this conversation with Krauth? A I 
walked to the center of the street and 
watched around for automobiles with dented 
headlights and broken mudguards, under 
the spotlight there.”  (Case, p. 184, 1. 26.)

Defendant’s counsel was allowed to bring out 
the facts which he wished brought out and has 
no cause for complaint.

Assignment of Error No. 8.

Defendant’s witness, Edward W. Townsend, 
testified to the good character of the defendant! 
On cross examination he admitted that he knew 
defendant had pleaded guilty to some offense 
(Case, p. 244, 1. 13). On re-direct examination, 
Mr. Townsend testified that he knew the details

regarding the alleged plea of guilty. ’ ’
“ Q And you had investigated that your-

self, personally, had you?”
Objection sustained (Case, p. 246, 1. 15).

If this question be regarded as a preliminary 
one, leading to testimony that the defendant 
was, m fact, not guilty of the offense to which 
he had pleaded, it was clearly incompetent. The 
Court was trying only the instant case, and not 
some old indictment to which the defendant had 
pleaded guilty.

Standing by itself, the question was immate-
rial. It made no difference to the defendant’s 
reputation whether or not Mr. Townsend had 
investigated personally the details of the plea 
of guilty.
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III.

Charge to the Jury.

Assignment of Error No. 10.

This assignment alleges that the Court erred 
in its charge as to inferences which may be 
drawn from the flight of one accused of crime. 
The brief for defendant admits, however, that 
there is no error in this part of the charge, and 
therefore this assignment needs no considera-
tion.

Assignment of Error No. 13.
Error is alleged in the following passage from 

the charge:
“ Now, an automobile, like a gun, is a 

dangerous instrumentality under some cir-
cumstances. I f a gun is fired in a remote 
forest, or an automobile run at a high rate 
of speed in an unsettled country> that is one 
thing; but if a gun is fired at random, or 
an automobile run at a high rate of speed 
in the streets of a city, that is quite another 
thing. AH the facts and circumstances must 
be considered.”  (Case, p. 297, 11. 27 to 34.)

This is certainly an accurate statement of 
fact; a fair comment on the possible dangers 
lying in the use of an automobile.

A ssig n m en t of Error No. 14.

Counsel objects to the words in the charge, 
“ You are at liberty, if you see fit, to draw the 
inferences I have indicated,”  on the ground that 
these words permitted the jury to disregard the 
evidence and to act on their mere whim. This 
contention cannot be sustained. The words 
quoted were predicated upon the jury finding 
“ that the defendant was, at the time and place



17

charged, wilfully, knowingly and intentionally 
running his automobile at a rate of speed, and 
in such manner, which, under all the facts, cir-
cumstances and conditions existing in the case, 
was, to him, consciously and obviously danger-
ous to pedestrians or others lawfully using the 
highway, and he hit and maimed or wounded the 
little girl wfith his automobile while so doing.”  
(Case, p. 298, 1. 18.)

Assignment of Error No. 15.

Counsel for defendant lifts from the charge 
this sentence:

“ The question in that particular, which is 
contested, is whether or not the defendant 
was there present, and whether or not he is 
the man who struck by an automobile the 
little girl.”  (Case, p. 298, 1. 39.)

Defendant contends that the Court thereby re-
stricted the case to this one issue. Obviously, 
however, this is not so. Attention is called to 
the first words in the sentence: “ The question
in that particular.”  The Court was consider-
ing, when using these words, the alibi of the de-
fendant, the question whether this was a case 
of mistaken identity. The other issues in the 
case were elsewhere in the charge fully and 
correctly developed.

Assignment of Error No. 17.

Exception is taken to this part of the charge: 
“ Gentlemen, the case is an important one. It 
involves an accusation against an officer of the 
law.”  (Case, p. 305, 1. 11.)

This assignment requires no argument on the 
part of the State.
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IV.

Alleged Failure to Answer Jury’s Inquiry.

A ssig n m en t o f  E r r o r  N o . 19.

After retiring, the jury returned to the court 
room, having sent a question to the Judge, “ Is 
actual intent to atrociously assault necessary, or 
is it implied by recklessness in driving, by break-
ing of speed laws and fleeing from the spot?”  
(Case, p. 308, 1. 25.)

The Court answered this question to the effect 
that intent might be implied from the circum-
stances of the case, “ an intention to injure need 
not be specifically directed to the particular in-
dividual that wàs injured, and may be inferred 
in law from thè consequences that are naturally 
to be apprehended as the result of the particular 
act, the doing of which was inteiitional.”  (Case, 
p. 308, 1. 37.)

I contend that the question of the jury was 
fully and correctly answered. I know of no rule, 
however, which required the Court to answer a 
question of the jury, especially when the answer 
has already been given in the charge. The Court 
in the case at bar had already clearly pointed 
out that guilt could not rest on negligence alone, 
but that there must be malice and an intention 
to inflict injury. (Case, p. 297, 1. 1.)

A ssig n m en t o f  E r r o r  N o . 20.

In answer to the jury’s inquiry, whether in-
tent might be implied “ by recklessness in driv-
ing, by breaking of speed laws and fleeing from 
the spot,”  the Court replied that intent might 
be implied “ from those things, but you must 
take into consideration, of course, all of the tes-
timony in the case.”
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Counsel contends that this instruction per-
mitted the jury to infer an intent to injure from 
any one of the three elements mentioned, as, for 
instance, breaking of speed laws. This inter-
pretation is not supported by the language of 
the question. The jury used the conjunction 
a n d ; they did not use a disjunctive.

S ta te  v. K e l l y , 124 Atl. 516.

V.

Refusal to Charge as Requested.
A ssig n m en ts  o f  E r r o r  N o s . 21 and 25.

These requests dealt with the necessity of an 
intention, to do injury as distinct from mere 
negligence. The Court fully and correctly 
charged this subject. (Case, p. 297, 1. 1, to p. 
298, 1. 30.)

A ssig n m en t o f  E r r o r  N o . 22.

The request was as follows:
“ It is for you, gentlemen of the jury, to 

decide among other things whether or not 
Krauss, Dever and Shaw were able to follow 
this car and keep it in sight in view of the 
testimony that the night was foggy, and 
several witnesses have testified that a per-
son could not see an object any great dis-
tance away from where they were stand-
ing.”  (Case, p. 313, 11. 13 to 21.)

It will be observed that this request does not 
embody any rule of law. It merely asks the 
Court to comment on the evidence. The 
Court is not required to pick out of the case any 
particular bit of evidence which the defendant 
designates, and comment on it to the jury.

S ta te  v. Sam aha, 93 N. J. L. 482.
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The Court did charge, in general, that the jury 
were the judges of the facts, the credibility of 
witnesses, etc. (Case, p. 289, 1. 22.)

Assignment of Error No. 24.

The defendant requested the Court to charge 
as follows:

“ Even if you are satisfied beyond a rea-
sonable doubt from the evidence that an au-
tomobile struck and injured Lillian Dowling, 
and that the automobile which struck her 
did not stop after the accident, this fact 
alone is not sufficient to charge the driver 
of the car with the crime of atrocious 
assault and battery, it is only one factor in 
the evidence upon which you are to deter-
mine whether or not the conduct of the 
driver of the automobile was such as 
amounted to an intentional and malicious 
and atrocious act of assault and battery, 
in this connection, you may consider 
whether the driver knew he struck anyone, 
and whether or not the foggy condition of 
the weather prevented him from seeing the 
person alleged to have been struck by the 
automobile.”  (Case, p 316, 11. 21 to 38.)

The Court charged as requested, the first half 
of this request, but modified the last half by 
substituting a reference to all the facts and cir-
cumstances of the case. (Case, p. 291, 1. 37, to 
p. 292, 1. 11.)

Counsel contends that the clause in the re-
quest, “ you may consider whether the driver 
knew he struck anyone,”  was of importance in 
connection with inferences which the jury might 
draw from the alleged flight of the defendant. 
The Court, however, charged on this subject in 
a manner even more favorable to the defendant 
than was requested. The charge permitted an 
inference of a consciousness of guilt to be drawn
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only in case the defendant took refuge in flight 
“ fearing an accusation of the crime would be 
made against him, for the purpose of evading 
that accusation.”  (Case, p. 294, 11. 1 to 29.)

The whole charge is a most full, fair and cor-
rect exposition of the law of the case.

The judgment of the Quarter Sessions should 
be affirmed.

J. O. BIGELOW, 
Prosecutor of the Pleas.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S

N E W  J E R S E Y — s s :

T H E  S T A T E  O F  N E W  J E R S E Y  T O  O U R  
S U P R E M E  C O U R T

G R E E T IN G : ' |0

Because in the record and proceedings and also in g iv-
ing o f  judgm ent in a certain plaint which was in our 
Supreme Court before you, between State o f  N ew  Jersey, 
prosecutor and defendant in error, and John Cosgrove,
Jr., defendant, and plaintiff in error, in error to the 
Essex County Quarter Sessions Court, m anifest error 
hath intervened to the great damage o f  the said defend-
ant as by its complaint we are in form ed ; we being w ill-
ing that the error, if  any there be, should in due manner 
be corrected, and full and speedy justice be done to the 
party aforesaid, do com m and you that if  judgm ent be 
thereupon given, then you  distinctly and openly send, 
under your seal, the record and proceedings and plaint 
aforesaid with all things touching and concerning the 
same, and our Court o f  Errors and Appeals in the last 
resort in all causes, at Trenton on the 30th day o f  M arch,
1926, together with this writ and the record and proceed-
ings aforesaid being inspected, we mav cause to be done 
thereupon fo r  correcting that error what o f  right and 
according to the law and custom o f  the State o f  N ew  30 
Jersey ought to be done.

W IT N E S S  our chancellor and President Judge o f  our 
said Court o f  Errors and Appeals at Trenton aforesaid, 
the 10th day o f  M arch, 1926.

Thom as F. M artin,
Clerk.

H arold Simandl, 
Attorney.
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Return

Filed M arch 11th, 1926

Return.

The answer o f  the Justices o f  the Supreme Court o f  
the State o f  N ew  Jersey within named. T he record and 
proceedings w hereof mention is within made, with all 
things touching and concerning the same, w e do certify  
to the Court o f  Errors and Appeals o f  said State, in a 
certain schedule to this writ annexed, as within w e are 
commanded.

W m . S. G U M M E R E , 
C. J.

20

30

40
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On Writ o f Error Remittitur

N E W  J E R S E Y  S U P R E M E  C O U R T

Th e  St at e  of  Ne w Jer sey,
Defendant m Error, I O N  W R IT  O F  E R R O R

vs. \ .

John  Cosgr ove, Jr ., i R E M IT T IT U R . ^
Plaintiff in Error. |

This cause having been argued at the M arch Term , 
nineteen hundred and twenty-five, o f  this Court by John
O . B igelow , Esquire, A ttorney fo r  the defendant in error, 
and H arold Simandl, Esquire, A ttorney fo r  the Plaitiff 
in E rror, and the Court having considered the same and 
finding no error in the record and proceedings in the 
Essex County Court o f  Quarter Sessions; 20

It is thereupon ordered and adjudged that the judgm ent 
o f  the Essex County Court o f  Quarter Sessions, rem oved 
by the writ o f  error in this cause be affirm ed with co sts ; 
and that the record be remitted to the E ssex County 
Court o f  Quarter Sessions to be proceeded with in ac-
cordance with this judgm ent and the practice o f  said 
Court.

Entered February 27th, 1926.
an

O n m otion o f  J

J. O . B igelow ,
Prosecutor of the Pleas.

A  true copy

E dw ard F. Kelleher,
Clerk
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Filed M arch 10, 1926

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S

The  St at e  of  Ne w Jer sey, 
Defendant in Error,

10 vs.

Jo h n  Cosgr ove, Jr .,
Plaintiff in Error.

I O n W rit o f  E rror to N ew  

Jersey Supreme Court

A S S IG N M E N T S  O F  

E R R O R

A fterw ards, to wit, on the return day o f  the said writ 
o f  error before  the Court o f  Errors and Appeals, at 
Trenton, com es the said John Cosgrove, Jr. by H arold 
Simandl his attorney, and says, that in the record and 

2 0  proceedings aforesaid there is m anifest error in this, to 

w i t :

1. Because the judgm ent o f  the Supreme Court in 
said cause was in favor o f  the State o f  N ew  Jersey, 
whereas it should have been entered in favor o f  John 

Cosgrove, Jr.

2. Because the Supreme Court affirm ed the conviction 
o f  the said John Cosgrove, Jr. whereas it should have re-

versed the same.

A n d  the said plaintiff in error, John Cosgrove, Jr.prays 
that the judgm ent aforesaid be reversed and that the con- 
v ’ ction o f  the said John C osgrove, Jr. be in all things re-
versed, and that the record and proceedings be remitted 
to the Supreme Court to be proceeded with according to 
law and the rules and practice o f  said Courts.

H arold Simandl,

Attorney for Plaintiff in Error.

40



Writ of Error.

N ew  Jersey, ss:

The State o f  N ew  Jersey  to  ou r E ssex  C ou n ty  
C ou rt o f  Q u arter Sessions and D allas F lannagan, 
Ju dge o f  ou r  E ssex  C ou n ty  C ou rt o f  Q u arter Ses-
sions. 10

Because in the record  and  process and also in g iv in g  
o f  ju d g m en t u pon  a certain  indictm ent against John 
C osg rov e , Jr., late o f  the C ity  o f  M on tcla ir , in the 
said C ou n ty  o f  E sse x :

“ T h at Joh n  C osg rov e , Jr., on  the 15th day  o f  M ay , 
in the. year o f  ou r  L o rd  on e  thousand nine hundred 
and tw enty-three, at the C ity  o f  N ew ark , in the 
C ou n ty  o f  E ssex  a foresa id  d id  m ake an assault upon  ^ 0  
L illian  D ow lin g , in the peace o f  G od  and State, and 
then and there d id  beat, w ou n d  and ill-treat the said 
L illian , con trary  to  the fo rm  o f  the statute in such 
case m ade and prov ided , and against the peace o f  this 
State, the govern m en t and d ign ity  o f  the same.

T h a t the said John C o sg rov e , Jr., on  the 15th d a y  
o f  M ay , in the year o f  ou r  L o rd  on e thousand nine 
hundred and tw enty-three, at the C ity  o f  N ew ark , in 
the C ou n ty  o f  E ssex  a foresa id , d id  com m it an a tro - ^  
cious assault and battery upon her the said L illian  
and did  then and t^ere com m it an atrocious 
assault and battery  in and upon  her the said 
L illian  by  then and there m aim ing, w ou n d in g  the said 
L illian , in and upon  the head, face, lim bs, b o d y  o f  her, 
said L illian , by  then and there strik ing h er in and 
upon  the head, face, lim bs and b od y  o f  her, said 
L illian  w ith  an autom obile, con tra ry  to  the fo rm  o f  
the statute in such case m ade and prov ided , and against
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W rit o f  Error

the peace o f  this State, the governm ent and d ig n ity  

o f  the sam e.”
Pro ut the said indictm ent and the several counts 

therein, w h ereo f, b e fo re  you , he, the said John  C os-
g rove , Jr;, hath been indicted, and is th ereo f con v icted  
b y  a Certain ju ry  o f  the county , taken betw een the 

10 State o f  N ew  Jersey and the said John C osg rov e , 
Jr., as it is said, m an ifest e rror  hath intervened to  
the great dam age o f  the said John  C osg rov e , Jr., as 
fr o m  his com plaint w e have received in form a tion  w e  
b e in g  w illin g  in his behalf, to  correct the error in due 
m anner, i f  any there shall be, and that speedy justice  
b e  d on e  to  h im , the said John  C osg rov e , Jr., com m and 
y ou  that i f  ju d g m e n t b e  thereon  given , then that you  
d istinctly  and opfenly send, u nder y ou r  seal, the rec- 

20  o rd  and proceed ings a foresa id , w ith  all th ings tou ch -
ing  the sam e to  ou r Justices o f  ou r Suprem e C ourt, 
to  be held  at T ren ton , on  the 12th day o f  A p r il next, 
and this w rit, that the record  and proceed in gs a fo re -
said be in g  inspected, w e m ay fu rth er cause to  be  don e 
thereupon  fo r  correctin g  that error, w hat o f  righ t and 
accord in g  to  the law s and custom s o f  N ew  Jersey 

ou gh t t o  b e  done.

3 Q W itn e s s : W illia m  S. G um m ere, E squ ire, C h ie f 
Justice o f  ou r Suprem e C ourt at T ren ton , this 24th 
day  o f  M arch , A . D ., O n e thousand nine hundred and 
tw en ty -fou r.

E D W . J. K E L L E H E R ,
Clerk.

H a ro ld  Sim andl,
A ttorn ey .
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Presentation of W rit.

P resented in open cou rt this 24th  day o f  M ar., 
1924.

D A L L A S  F L A N N A G A N ,
Judge.

Return.
10

State o f  N ew  Jersey,
'C ou n ty  o f  E ssex , s s : .

* * J15
I, D allas F . F lannagan, Judge o f  the C ou rt o f  

Q uarter Sessions, E ssex  C ounty , N ew  Jersey, d o  
hereby  ce r t ify  and return to  the Suprem e C ourt o f  
Judicature o f  the State o f  N e w  Jersey ,the  indictm ent, ^  
Judgm ent R e co rd  and P roceed in g s together, w ith  the 
entire record  o f  the proceed ings had at the trials and 
all th ings tou ch in g  and con cern in g  the sam e as b y  the 
w ith in  W r it  to  m e directed  T am  com m anded .

In  W itn es s  W here of , I h ave hereunto  set my 
h an d  and afifilxed my official seal at N ew ark , N . J., this 
'6 th  day o f  June, A . D ., 1924.

D A L L A S  F L A N N A G A N ,
Judge o f  the C ourt o f  Q uarter Sessions, 30

E ssex  C o ., N . J.
.Seal ;!
E ssex  C ou n ty  

INew Jersey.
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Indictment.

State o f  N e w  Jersey,
C ou n ty  o f  E ssex , ss:

B e it rem em bered, that at a C ou rt o f  O y er & T e r -
m iner, h olden  at N ew ark , in and fo r  the C ounty  o f  
E ssex  on  the first T u esd ay  in A pril, A . D ., N in e-
teen hundred and tw enty-three, by  the H on ora b le  
W illia m  S. G um m ere, C h ie f Justice o f  the Suprem e 
C ou rt o f  Judicature, o f  the State o f  N ew  Jersey, 
and h o ld in g  the said C ou rt o f  O y e r  and T erm in er, in 
and fo r  the C ou n ty  o f  E ssex , N e w  Jersey, by  the 
oath  o f  W . A lb ert Banister, John  A . L innett, John  
A . E lliott, Stephen P . F larity , F rank  S. D o d d , T h e o -
d ore  C. B randeis, F red  G. Stickel, Sr., Sam uel E . 
S o fm a n , W alter  C. Jacobs, H a ro ld  L . Jacobus, Stan-
ley  J. L ath rop , P eter S, Johnson , P eter L oeh n berg , 
L ou is  L eon ard is, A llerton  D . H itch , E ugene C avene- 
get, H erm an  H arris , T h om a s L innett, Jr., G eorge  E . 
M cC ollu m , R ob ert  O ’ G orm an, John  A . H ilser, N a -
thaniel E lin , and E rnest N . Bush, g o o d  and law fu l 
m en o f  the said C ounty  o f  E ssex , duly com m issioned  
and then and there duly  sw orn  and charged  to  en-
quire in behalf o f  the State o f  N ew  Jersey, in and fo r  
the said C ou n ty  o f  E ssex , it is presented in m anner 
and fo rm  fo llo w in g , to  wi t :

E ssex  C ounty , to  w it : T h e  G rand Inquest fo r  the 
State o f  N ew  Jersey, and fo r  the b od y  o f  the C ou n ty  
o f  E ssex , upon  their oath  present, T h a t John  C os-
g rove , Jun ior, late o f  the C ity  o f  N ew ark , in the said 
C ou n ty  o f  E ssex  on  the fifteenth  day o f  M ay , in the 
year o f  ou r L o rd , one thousand nine hundred and 
tw enty-three w ith  fo r ce  and arm s at the city  a fo re -
said, in the cou n ty  a foresa id , and w ithin  the ju r isd ic -
tion  o f  this C ourt, in and upon one L illian  D o w lin g  
in the peace o f  G od  and o f  this State then and there
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Indictment

being, an  assault d id  m ake, and her the same L illian  
then and there d id  beat, w ou n d  and illtreat, and oth er 
w ron g s  to  said L illian  then and there did, to  the great 
dam ages o f  the said L illian  con trary  to' the fo rm  o f  
the Statute in such case m ade and p rov id ed  against 
the peace o f  this State, the govern m en t and d ig n ity  o f  
the same. A n d  the G rand Inquest upon  their oath 
a foresa id , d o  fu rth er Present, that the said John  
C osg rov e , Jun ior, on  the fifteenth  day  o f  M a y  in the 
year o f  ou r  L o r d  on e thousand nine hundred  anc( 
tw enty-three, at the C ity  a foresa id , in the C ou n ty  o f  
E ssex  a foresa id , and w ith in  the ju r isd iction  o f  this 
C ourt, in and upon  one L illian  D o w lin g  in the peace 
o f  G od and o f  this State then and there be in g  an 
a trociou s assault d id  m ake, and her the said L illian  
then and there d id  beat, w ou n d  and illtreat and did 
then and there com m it an a trociou s assault and bat-
tery, in and upon  her, the said L illian , by  then and 
there m aim ing and w ou n d in g  her, the said L illian, 
in and upon  the head, face, lim bs and b o d y  o f  her, 
the said L illian , by  then and there strik ing her, the 
said L illian  in and upon  the head, fa ce , lim bs and 
b od y  o f  her, the said L illian , w ith  an autom obile  to  
the great dam age o f  the said L illian  con trary  to  the 
fo rm  o f  the Statute in such case m ade and prov ided , 
and against the peace o f  this State, the govern m en t 
and d ig n ity  o f  the sam e.

J. O . B IG E L O W , 
P rosecu tor  o f  the Pleas.

40
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Record of Delivery of Indictment for Trial.

O n  the tw e lfth  day  o f  June, A . D ., N ineteen  hun-
dred  and tw enty-three on  w hich  day  the said In d ict-
m ent w as presented by  the G rand Jury a foresa id , to  
the said C o u rt  o f  O y er  and T erm in er, and the said 
Justice d id  then and there o rd er  the said indictm ent 
to  be handed d ow n  to  the C ou rt o f  Q uarter Sessions, 

l'O and to  be  delivered  to  the C lerk o f  the C ou rt o f  
Q uarter Sessions, in and fo r  said C ou n ty  o f  E ssex , 
and then and there the said indictm ent w as du ly  de-
livered  and duly  filed b y  the C lerk o f  said C ou rt and 
an entry o f  such ord er  and de livery  and filing w as 
then and there m ade in the m inutes o f  said C ou rt at 
the sam e tim e pursuant to  the statute in such case 

m ade and prov ided .

20 ____ __________ _

Plea.

A n d  a fterw ards , that is t o  say on  the fourteenth  
day  o f  June, A . D ., n ineteen hundred  and tw en ty - 
three, at a C ou rt o f  Q u arter  Sessions, h olden  at N e w -
ark, in and fo r  the C ou n ty  o f  E ssex , b e fo re  the 
H b n . D allas F lannagan, Judge o f  the C ou rt o f  C om - 

30  m on  p leas, John  C osg rov e , Jr., in the cu stod y  o f  
H a rry  B. O ’ C onnell, S h eriff o f  the C ou n ty  o f  E ssex  
a foresa id , and the said John  C osg rov e , Jr., being 
b rou g h t b e fo re  the bar in his ow n  prop er person  and 
forth w ith  be in g  dem anded o f  and con cern in g  the 
prem ises in the above  indictm ent specified and 
charged  upon  him , h ow  he w ou ld  acquit h im se lf 
th ereo f, says that he is N o t  G uilty  th ereo f, and there-
fo r e  fo r  g o o d  and evil h e  puts h im self upon  the cou n - 

4 0  try , &c., and John  O . B ige low , P rosecu to r  o f  the
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Plea . -  —

Pleas o f  said State, f o r  said C ou n ty  o f  E ssex , in th is 
beh alf doth  the like.

T h e re fo re , let a  ju ry  thereupon  com e b e fo r e  the 
C ourt o f  Q uarter Sessions to  be h olden  at N ew ark , 
in and fo r  the C ou n ty  o f  E ssex , on  the tw entieth  day 
o f  June, A . D ., nineteen hundred and tw enty-three, 
then n ex t ensuing tw elve  fre e  and la w fu l m en, each 
o f  w h om  shall be a citizen  o f  this State and resident 
w ith in  the C ou n ty  o f  E ssex  a foresa id , above the age 
o f  tw en ty -on e  years and under the age o f  s ix ty -five  
years b y  w h om  the truth o f  the m atter m ay be better 
k n ow n  and w h o  are n ot o f  kin  to  the said John  C o s -
g rove , Jr., to  recogn ize  upon  their oath w hether the 
said John  C osgrove ,. Jr.,, is G u ilty  o f  the prem ises in 
the said indictm ent, specified, o r  N o t  G uilty , because 
the said John O . B ige low , E squ ire, P rosecu tor , &c., 
as the said John C osg rov e , Jr., puts h im se lf upon  the 
ju r y  and the sam e tim e is g iven  to  the parties a fo r e -
said at the same place.

10

20

30

40
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Plea Autrefois Acquit.

A n d  a fterw ards, that is to  say on  the tw en ty -e igh t 
day o f  January, A . D ., N ineteen  hundred  and 
tw en ty -fou r, the fo llo w in g  plea w as filed by  d e fen d -

ant’ s counsel, v iz :

E S S E X  C O U N T Y  C O U R T  O F  Q U A R T E R  
10 S E S S IO N S .

St a te  o f  N e w  Je r se y 

vs.

Jo h n  Co sg r o ve , Jr.

2 0  A n d  n o w  the said John  C osg rov e , Jr., h av in g  heard 
the said indictm ent read, says that the State o f  N e w  
Jersey ou gh t n o t  fu rther to  prosecute the said  indict-
m ent against h im  because he says that at the A p ril 
T erm  o f  1 9 2 3 - o f  the C ou rt o f  O y er  and T erm in er 
o f  the C ou n ty  o f  E ssex , h olden  at N ew ark , in said 
C ou n ty , &c., he w as indicted  b y  the G rand Jury  
o f  said C ou n ty  fo r  the crim e set fo r th  in the indict-
m ent to  w h ich  this plea is interposed , and that he 

30  d id  at said A p r il T erm  o f  said C ou rt then and there 
plead that he w as n o t  gu ilty  o f  the offense  therein 
ch arged  against h im , and thereupon  he put h im self 
u pon  the C ou n ty  and the said State o f  N e w  Jersey, 
d id  the like, and thereupon  at N ew ark , at a C ourt o f  
O y er  and T erm in er held  at N ew ark  a foresa id  on  the 
26th day  o f  N ovem b er, A . D ., 1923, by the H o n o r -
able D allas F lannagan, Judge o f  the C ou rt as a fo re -
said, a ju ry  w as du ly  im panelled to' try  the said is- 

40 sue and on  the 28th day  o f  N ovem b er, A . D ., 1923, 
the verd ict o f  said ju ry  w as that the said defen d an t

O n  Indictm ent. 
A tro c io u s  A s -
sault & B attery 
Plea.
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Plea A u trefois Acquit

w as n ot gu ilty  o f  the o ffen se  therein charged  against 
him  as by  the record  th ereo f m ore  fu lly  and at large 
appears and that the said o ffen se  fo r  w h ich  he n ow  
stands indicted  and to  w h ich  indictm ent this plea is 
interposed is the sam e offen se  m entioned in the said 
fo rm e r  indictm ent upon  w h ich  he w as acquitted and 
n ot other and the defen d an t avers that he has been 
la w fu lly  acquitted o f  the sam e o ffen se  ch arged  in the 
indictm ent to  w h ich  this plea is interposed. A n d  
this he is ready to  v e r ify  w h e re fo re  he prays a ju ry  
be im paneled to  try  the issue and prays ju d g m en t and 
that by  the C ou rt he m ay be dism issed and d ischarged  
fro m  the said prem ises in the present indictm ent speci-
fied.

J O H N  C O S G R O V E , Jr .

and at the same C ourt and on  the same d ay  the fo l -
low in g  A n sw er  to  said plea w as filed by  John  O . B ig e -
low , P rosecu tor  o f  the P leas, v iz,

10

20

30

40
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Answer to Plea.

E S S E X  C O U N T Y  C O U R T  O F  Q U A R T E R  
S E S S IO N S .

St a t e  o f  Ne w  Je r se y 

v.
10

Jo h n  Co sg r o ve , Jr.

T h e  State o f  N ew  Jersey, an sw erin g  the plea filed 
by  the defen dan t in the above  entitled cause, adm its 
that the defen d an t w as indicted  in the A p r il T erm  
o f  1923 as alleged in the plea, but denies that it. w as 
fo r  the sam e offen se  set fo r th  in the indictm ent to 

2 q  w h ich  this plea is entered, and says that the fo rm e r  
indictm ent w as one fo r  m anslaughter, that the indict-
m ent in this case is n ot f o r  the offense  m entioned  in 
the fo rm e r  indictm ent and that the State is n ot barred  
fr o m  p roceed in g  under this indictm ent.

J. O'. B I G E L O W
P rosecu tor  o f  the Pleas 

W I L L I A M  W A C H E N F E L D  
A ssistant P rosecu tor  o f  the P leas

a fter  the plea fo r  N o t  G uilty  w as w ithdraw n  by  de-
fen dan t’s counsel fo r  the purpose o f  try in g  d e fen d -
ant, John  C osg rov e , Jr., on  plea o f  autrefois acquit.

O n  Indictm ent 
A n sw er  to  Plea.

4Ô
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Trial on Plea.

A n d  a fterw ards , that is to say, the tw enty-eighth  
day  o f  January, A . D . N ineteen  hundred  and tw enty  
fo u r  to  w h ich  day the trial o f  a foresa id  plea w as post-
poned  at the same C ou rt o f  Q u arter Sessions, holden  
b e fo re  the H on . Dallas F lannagan, Judge o f  the C ourt 
o f  C om m on  Pleas, com es the said Joh n  O . B ige low , 
w h o  prosecutes as a foresa id  and the said John  C os- 10 
g rove , Jr., and the ju ry  o f  w h om  m ention  is b e fo re  
m ade and by  H a rry  B. O ’ C onnell, S h er iff o f  the 
C ou n ty  o f  E ssex , fo r  this purpose em panelled and 
returned to  wi t :  F rederick  U llrich , H a rv ey  A . G rin - 
sted, Charles W h ite ly , W a lter  A . M orton , Charles B. 
Stew art, H a rry  K . D od d , A rth u r  N athan, John  H . 
Fairw eather, G eorge  H . Faller, O tto  J. H eubner, John 
W . A llen  and W illia m  Clark, bein g  called w ere sw orn  
upon  that ju r y  w h o  to  speak the truth o f  and con - ^ 0  
cern in g  the prem ises and m atters con ta in ed  in said 
P lea  o f  autrefois acquit, filed b y  d efen d an t and there-
upon the tr ia l o f  said issue w as com m enced  w hen the 
ju ry  by d irection  o f  the C ou rt w ith ou t retirin g  in the 
presence o f  the P rosecu tor , d e fen d an t and C ourt d o  
say upon  their oath, “ W e  find in fa v o r  o f  the State 
on  this P lea o f  autrefois a c q u i t and so  they say all.

Motion to Set Aside Verdict.

A n d  further, that is to say on  the tenth day  o f  
M arch , A . D . nineteen hundred and tw e n ty -fo u r  d e -
fendant s counsel H a ro ld  S im andl m oved  to  set aside 
the verd ict rendered on  plea o f  autrefois acquit and 
the C ou rt a fter  hearing the m otion  o f  counsel and 
opp osition  o f  P rosecu tor  to  this m otion  reserved his 4 0  
decision  and n ow , that is on  the tenth day  o f  M arch  
A . D . N ineteen  H u n d red  and tw e n ty -fo u r  an O p in ion  
o f  this C ourt w as filed, den y in g  the m otion  to  set aside 
the v e r d ic t  on  the P lea o f  autrefois acquit.
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Judgment Record.

A n d  further, that is to  say on  the eleventh day o f  
M arch  A . D . N ineteen  hundred and tw en ty -fou r, at 
the sam e C ourt o f  Q uarter Sessions, h olden  at N ew -
ark, in and fo r  the C ou n ty  o f  E ssex , D e fen d a n t ’ s P lea  
o f  N o t  G u ilty  w as re-entered and the trial o f  the a fo re -

said indictm ent w as m oved .
10  A n d  a fterw ards, that is to  say the thirteenth day 

o f  M arch , A . D . N ineteen  hundred  and tw en ty -fou r  
to  w h ich  day  the trial w as postponed, at the sam e 
C ou rt o f  Q uarter Sessions, h olden  b e fo re  the H o n -
orable  D allas F lannagan, Judge o f  the C ourt o f  C om -
m on  Pleas, com es the said John O . B ige low , w h o  
prosecutes as a foresa id , and the said John C osg rov e , 
Jr., and the ju ry  o f  w h om  m ention  is b e fo re  m ade, 
and by  H a rry  B . O 'C on n ell, S h eriff o f  the C ou n ty  o f  

20  E ssex , fo r  this purpose  em paneled and returned to  
w it :  a fte r  the fo llo w in g  challenges b y  the State 3, 
by  the D e fen d a n t 6, John  M . T eagu e, V in cen t W y c -  
k o ff, A lbert E . M itchell, John  F . D em psey, A rth u r D . 
Jam es, Charles Lieb> G eorge  L . Shannon, Joseph A . 
D od d , G eorg e  L ayer, E d w a rd  F . M cL au gh lin , Joseph' 
D av is  and W illiam  J. W h ites id e  be in g  called w ere  
sw orn  upon  that ju ry  w h o  to  speak the truth o f  and 
con cern in g  the prem ises and thereupon  the trial o f  

30  said iSSUe w as com m en ced  and continued w hen the 
ju r y  returned in to  C o u rt  in charge o f  the officer sw orn  
to  attend them , and then and there in the presence o f  
the prosecu tor, de fen d an t and C ou rt say, w e  find the 
defen d an t G uilty  in the m anner and fo rm  as is set 
fo rth  in the indictm ent and recom m en d  h im  to  the 
len iency  o f  the cou rt, and so  they say all. Ju ry  polled  
each ju ro r  answ ered  fo r  h im se lf: “ G uilty  in the m an-
ner and fo rm  as is set fo r th  in the indictm ent w ith  

4 0  recom m en dation  o f  len iency .”
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Motion in Arrest of Judgment.

A n d  fu rth er, that is  to  say on  the tw en ty -fou rth  
d a y  o f  M arch , A . D . N ineteen  hundred and tw en ty - 
fo u r  M o t io n  in arrest o f  Ju dgm en t w as m ade by  
H a ro ld  S im andl, A tto rn ey  fo r  D efen d a n t John  C os-
g rove , Jr., w hich  m otion  w as denied  by  the C ourt.

Judgment and Sentence.

W h ereu p on  all and singular, the prem ises being  
seen and b y  the C ou rt n o w  here fu lly  u n der-
stood  on  this tw en ty -fou rth  day  o f  M arch , A . D . 
N ineteen  hundred and tw en ty -fou r  the C ou rt ('H on . 
D allas F lan n agan ) d o  ord er  and a d ju d g e  that de-
fendant be im prisoned in the P en itentiary  o f  this ¿ 0  
cou n ty  fo r  a term  o f  eight m onths at hard labor • 
upon  this co n v ic t io n ; that he pay  the costs o f  this 
p rosecu tion  and that he stand com m itted  until said 
costs be paid w hich  said costs are taxed  by  the C lerk 
at the sum  o f  T w o  hundred and s ix ty -fo u r  dollars 
and th irty-seven  cents and the defen dan t be in M ercy , 
etc.

Judgm ent signed M arch  24, 1924.
D A L L A S  F L A N N A G A N , 30

Judge.

4 0



Trial of Plea.

E S S E X  C O U N T Y  C O U R T  O F  G E N E R A L  
Q U A R T E R  S E S S IO N S .

M on day , January 28; 1924.

St a t e  o f  Ne w  Je e s e v

v  \ 1923, f o r  a tro -
i c iou s assault

Jo h n  Co sg r o ve , Jr. la n d  battery.

B e fo r e : H on . D allas F lannagan, Judge.

F o r  the State appears W illia m  A . W a ch en fe ld , 
S econ d  A ssistant P rosecu tor  o f  the Pleas o f  E ssex  

C ounty.
F o r  the defen dan t appears H a ro ld  Sim andl.

M r. S im an d l: A t  this tim e, b e fo re  State against 
C osg rov e  is called fo r  trial, m ay I apply to  y ou r 
H o n o r  fo r  leave to  w ith draw  the plea o f  n ot gu ilty  
on  the g rou n d  that I am  about to  file a plea o f  autre-

fois acquit?
T h e  C ou rt: Y o u  m ay  w ith draw  that.
M r. S im an d l: I n ow  present to  y ou r  H o n o r  the 

plea o f  autrefois acquit in this m atter and ask that a 
ju ry  be em paneled to  try  this issue.

T h e  C ou rt: H a v e  y ou  seen th is?
M r. A Y ach en feld : I have not, except this m orn ing, 

but i f  counsel w ill consent t o  it I w ill d ictate upon  
the record  an answ er to  that plea and du rin g  the 
cou rse  o f  the day have a transcript w ritten  and g ive  

it to  the C ourt.
T h e  State o f  N ew  Jersey, answ ering  the plea filed
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T r i a l  o f  P l e a

by  the defen d an t in the above-entitled  cause, adm its 
that the defen d an t w as indicted  in the A p r il T erm  o f  
1923, as alleged in the plea, but denies that it w as fo r  
the sam e offen se  set fo rth  in the indictm ent to  w h ich  
the plea is entered, and says that the fo rm e r  indict-
m ent w as one fo r  m anslaughter, that the indictm ent 
in this case is n o t fo r  the sam e o ffen se  m entioned in JQ 
the fo rm e r  indictm ent and that the State is n ot barred 
fr o m  p roceed in g  under this indictm ent.

M r. S im an d l: I w ou ld  be v e ry  g lad  to  consent to 
that. I, o f  course, jo in  issue.

T h e  C ou rt: A ll  right. T h en  w e w ill em panel the 
ju r y  and g o  righ t ahead.

A  ju r y  is called and sw orn .

M r. S im andl opens fo r  defendant. 20

T H O M A S  M c C L E L L A N D , sw orn .

Direct-examination by M r. Simandl:

Q . Y o u  are the C lerk o f  the C ou rt o f  Q uarter 
S ession s? A . Y es.

Q . H a v e  y ou  w ith  y ou  the record  in the case o f  
John  C osg rov e , J r .?  A . I have.

Q . W a s  there an indictm ent returned against John  30  
C osg rov e , Jr., in the A p r il T erm , 1923? A . Y es.

Q . H a v e  y ou  that indictm ent w ith  y ou  ? A . I have.

Paper o ffe red  in evidence and m arked E x -
h ibit D l .

Q . H a v e  you  the record  sh ow in g  w hat plea was 
entered on  that ind ictm ent? A . I have.

Q . W ill  y ou  state fo r  the record  w hat plea w as 
en tered? A . A  plea o f  not guilty .

Q . A n d  w as the m atter brou gh t fo r  trial and m oved  v "v< 
fo r  tr ia l?  A . I t  was.
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Q . B e fo re  w hat cou rt?  A . B e fo r e  the C ou rt o f  
Q uarter Sessions, P art H I , b e fo r e  Judge F iannagan.

Q . A n d  w as the m atter tried  a ccord in g  to  the rec-

o r d ?  A . It  was.
Q . A n d  w hat w as the verd ict ren dered? A . A  

v erd ict o f  not gu ilty  rendered.
10 Q . Is there another indictm ent pending against 

John  C o sg ro v e ?  A . Y es.

T h e  C ou rt: U n d er w hat date is that verd ict o f  n o t 

gu ilty  ?
T h e  W itn e s s : N ovem b er 28, 1923.

Q . W h e n  w as the ju ry  em paneled?

M r. W a ch e n fe ld : T h a t is John  C osg rov e , J r .?
T h e  W itn e s s : T h a t is r ig h t ; that is the record .

20
Q . W h e n  w as the ju ry  em paneled? A . N ovem b er 

26.
Q . A n d  a v erd ict w as rendered  on  w h at date? A . 

N ovem b er 28.
Q . N o w , I show  y ou  a paper and ask y o u  w hat this 

is ?  A . T h a t is an indictm ent ch arg in g  Joh n  C os-
g rov e , Jr., w ith  a trociou s assault and battery.

T h e  C ou rt: W h a t is the num ber o f  that?
30 The Witness: N o . 89, this term .

T h e  C ou rt: W h a t  is the num ber o f  the indictm ent 

fo r  m anslaughter ?
T h e  W itn ess : 41 , Septem ber T erm .

P aper m arked E x h ib it  D 2 .
M r. S im an d l: I n ow  o ffe r  the record  in

evidence.
P aper m arked E x h ib it D 3 .
M r. S im an d l: N o w , I o ffe r  a transcript o f  

the record  in the case o f  State vs. John  C os-
40
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g rov e , Jr., on  the indictm ent fo r  m anslaughter, 
the indictm ent m arked D l .  O f  course, there is 
a charge to  supplem ent the record  as it is now . 

R e co rd  m arked D 4.
T h e  C ou rt: T h e  charge w ill be inserted

a fter.
M r. S im a n d l: Y es . 10

C ross-exam in ation  w aived.

J O H N  C O S G R O V E , Jr ., sw orn .

Direct-examination by M r. Simandl:

Q . A r e  y ou  the sam e person  m entioned in the in-
dictm ent fo r  m anslaughter in the ev iden ce  m arked -  
D l  and the person  nam ed in the indictm ent fo r  atro-
cious assault and battery  to  w h ich  this plea is inter-
p osed ?  A . Y es.

C ross-exam in ation  w aived .

L I L L I A N  D O W L I N G , sw orn . 3 0

Direct-examination by M r. Simandl:

M r. S im an d l: Y o u  w ill adm it that this is 
the L illian  D o w lin g  m entioned in the indict-
m ent fo r  a trocious assault and battery?

M r. W a ch e n fe ld : I do.

Q . W e re  y ou  and M rs. M ulaney  h it b y  the sam e 
autom obile— the tim e that you  w ere hit w ere y ou  hit 
by  the same autom obile, both  y ou r  aunt and y ou  h it 
by  the same autom obile and knocked d o w n ?  D o  you

4 0
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understand m e ? Y o u  w ere  Hit by  som eth in g? A . 

Y es.
Q . S om eth in g  k n ocked  A u n tie  M ulaney  d o w n ?  A . 

Y es .
Q . W a s  that the sam e th in g  that h it y o u ?  A . 

Y  es.
10 Q . A n d  w as the same tim e, w ere  y ou  both  to -

gether ? A . Y es .
Q . A n d  it w as the sam e day , it w as M a y  15, w as

it?  A . I d o n ’ t k n ow .. ; .................
Q . W e ll, it w as the sam e day  w hen  M rs. M ulaney

w as h u rt?  A . Y es . ,
Q . A n d  i & ^ s ;  b p ^ ^ a ^  au tb & ob jm \  IrlA. Y es . 
Q . In  the sam e p lace? A . Y es .

C ross-exam in ation  w aived .
20

Mr. Simandl: You will admit the person I refer 
to by Mrs. Mulaney is the person named in the other 
indictment ?

M r. W a c h e n fe ld : Y es.

Mr. Simandl: That is our evidence in this case. 
It is now my purpose to sum Up to the jury, or move 
for the direction of a verdict on the facts, and, of 

30 course, if there are any questions of law in your Hon-
or’s mind with respect to the question of law, why, I 
am perfectly acquiescent that the jury render its ver-
dict on the facts and your Honor take care of the 
law, if your Honor desires some time to consider it.

T h e  C o u rt : G entlem en o f  the ju ry , to  the best o f  
m y  in form a tion  the question  o f  law  w h ich  is in volved  
in this issue has already been passed upon  by  a J u d g e  
o f  this cou rt (J u d g e  S tick e l). It  has been passed 
u pon  in  fa v o r  o f  the State. T h e re fo re , I  d irect you  
n ow  to  b r in g  in a v erd ict in fa v o r  o f  the State in
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the issue n ow  jo in e d  b e fo re  the C ourt, and I  w ill 
entertain a m otion  to  set the verd ict aside b y  the de-
fen dan t’s attorney, but I w ill d o  that as soon  as the 
v erd ict is rendered, and then I w ill decide that m o -
tion  at a later period .

M r. S im a n d l: I m erely  w ant to  enter o n  the record  
an ex cep tion  to  y ou r  H o n o r ’ s d irectin g  a verd ict f o r  19  
the State, on  the g rou n d  that the plea is a g o o d  one 
and that w e have proven  that it is the sam e offense.

E x cep tion  a llo w e d ; let it be sealed, and it is signed 
and sealed accord in gly .

DALLAS FLAnnACAN. Judge

20

Opinion.

E S S E X  C O U N T Y  C O U R T  O F  G E N E R A L  
Q U A R T E R  S E S S IO N S .

St a t e  o f  Ne w  Je r se y 

v.

Jo h n  Co sg r o ve , Jr.

O n  Indictm ent 
N o . 89, D ec. T ., 
1923, fo r  A tr o -  
ciou s A ssau lt 
and B attery.

H a ro ld  S im andl f o r  the m otion . 
W illia m  A . W a ch en fe ld  fo r  the State.

Fl a n n a g a n , J.:

T h e  d efen d an t in terposed herein  a plea o f  autre-
fois  acquit and, issue h av in g  been jo in ed , the sam e

40
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w as heard b e fo re  a ju ry , and upon  the d o s e  o f  the 
ev idence the C ou rt d irected  a verd ict fo r  the State.

T h e  defen d an t n ow  m oves to  set aside the verd ict 
and fo r  a new  trial.

T h e  question  in volved  has already been passed upon  
by  this C ou rt in the case o f  State v. C oop er, the

lO  question  h av in g  arisen b e fo re  Ju dge Stickel, and his 
determ ination  in that case is d ispositive o f  the ques-
tion . In  that case Ju dge Stickel w ro te  as fo llo w s : 
“ O n  the n ight o f  Septem ber 25, 1920, the defendant, 
W il f r e d  C. C oop er, d r iv in g  h is au to  east on  C lin ton  
A ven u e, N ew ark , N ew  Jersey, at o r  near C lin ton  
P lace, ran in to M r. and M rs. H a rry  L . M eyer, k ill-
ing  H a rry  L . M eyer and in ju rin g  the w ife , F loren ce  
M eyer.

20  H e  w as indicted  fo r  m anslaughter in causing the 
death o f  H a rry  L . M ey er  and also indicted  fo r  a tro -
ciou s assault and battery on  the w ife , F loren ce  M eyer.

H e  w as tried on  the m anslaughter charge and ac-
quitted.

T h ereu p on  he asked leave to  w ith draw  his plea o f  
n o t gu ilty  to  the atrociou s assault and battery  charge 
so as to  file a plea o f  autrefois acquit, and such per-
m ission  w as granted and plea filed.

30  T o  this plea the State has filed a dem urrer.
T h e  plea alleges and the dem urrer in legal e ffect 

adm its that the person  nam ed in each indictm ent is 
W il fr e d  C. C oop er, this defen dan t, that H a rry  L . 
and F loren ce  M eyer w ere struck at the sam e tim e 
and place by  the said C oop er ’ s autom obile  and that 
the assault on  F loren ce  w as com m itted  by  the same 
identical act o f  said C oop er  as caused the death o f  
H a rry  L . M eyer.

4 0  T h e  plea w as evidently  draw n  w ith  State v . R osa , 
43  V r o o m  462 , and the unansw ered qu ery  therein
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contained, in m ind, and i f  sou n d  is a  statem ent that 
w here a single  act produces results g iv in g  rise to  the 
find ing o f  tw o  indictm ents fo r  separate crim es in vo lv -
ing  tw o  different people, that an acquittal o r  con -
v iction  under one o f  the indictm ents is a bar to  p rose-
cution  on  the other, even though  on e  crim e is n o t  an 
integral part o f  the other, n ot such a lesser crim e a3  

defen d an t m ight be fou n d  gu ilty  o f  on  a  trial o f  the 
oth er indictm ent, even though  the ev id en ce  in sup-
port o f  the second  indictm ent w ou ld  n ot con v ict the 
defen d an t o f  the offense charged  in the first ind ict-
m ent, and despite the fa ct that the tw o  offenses cou ld  
n ot be jo in e d  and tried  in one indictm ent.

I d o  n ot con ce ive  this t o  be the law  o f  ou r state.
T h e  state constitu tion  says, ‘N o  person  shall, a f -

ter acquittal, be tried fo r  the same o ffen se ,’ A rtic le  
1 0 , and the inqu iry  naturally  is d irected  to  w hat con -
stitutes one offense. M a n y  are the cases in w hich  
such an inqu iry  has been m ade and answ ered, and thei 
w ell reasoned cases it seems to  m e established that 
identity o f  o ffense does n ot ex ist w h en :

1. It  appears by  the plea that the offenses charged 
in b oth  cases are n ot the same in law  and in fact, 
and w hen the o ffenses charged  in the tw o  indictm ents 
are p erfectly  distinct in poin t o f  law , how ever, they 
m ay be connected  in fact. C om m on w ealth  v . R ob y , 
12 P ick . 469 , op in ion  b y  C h ie f Justice S h a w ; B osw ell 
v. T h e  State, 30 Fla. R ep. 8 6 9 -8 7 5 ; B ish op  on  C rim -
inal L aw , V o l. 1, Sec. 1 0 5 1 ; P eople v. M a jo rs  (C a l . ) ,  
3 Pac. 597, 4  B lack. C om . 3 3 6 ; 1 R uss, on  Crim es, 
836, 829. See a lso  exhaustive note to  the case o f  Thei 
K in g  v. V a n d ercom b  and A b b ott, V o l. 1 ; B ennett’s 
L ead in g  Cases in Crim inal Law .

2. T h e  facts necessary to  con v ict in the second pros-

10

20

30

40



2 2

Opinion

ecution  w ou ld  n ot necessarily  have con v icted  o r  ju s -
tified a con v iction  in the first, though  the o ffenses 
w ere  both  com m itted  at the same tim e and b y  the same 
a c t .  State v. E lder, 65 Ind. 2 8 2 ; 1 C h itty  C rim inal 
L a w  4 5 3 ; State v . H attabou gh , 6 6  Ind. 2 2 3 ; B urns 
and C ary  v . T h e  P e o p le ; V o t . 1 ; P ark er ’ s C rim inal 

io R eports , 182, or  stated in the w ord s  o f  G reen leaf in 
his b o o k  on  E v id en ce , ‘ I f  the defendant, upon  the 
first indictm ent, cou ld  n ot have been con v icted  o f  the 
o ffen se  described  in the second , then an acquittal or  
con v iction  upon  the fo rm er  is n o  bar to  the latter.
3 Greenl. E v ., Sec. 3 6 ; F reeland  v. P eop le , 16 111. 
380 , 3 8 2 ; Speers v . P eop le , 2 2 0  111. 72.

3. T h e  lesser o ffen se  is n ot included in o r  an in -
tegral part o f  the greater o ffense. State v. S ta n d ifer , 

2 0  5 P o r t  (A la . )  5 2 3 ; State v. C oop er, 1 J. S. G reen 
3 6 1 ; State v . M ow ser , 7 G um m ere 474. A n d  a 
fo rm e r  con v iction  o r  acquittal o f  a m in or o ffen se  is a 
bar to  a prosecu tion  fo r  the same act charged  as a 
h igh er crim e, w henever the defen d an t on  trial o f  the 
latter, m igh t be legally  con v icted  o f  the form er, had
there been n o  other prosecution .

A p p ly in g  these tests it is clear that there is n o  
• identity  in law  betw een  a charge o f  in voluntary  m an- 

30  slaughter and a trociou s assault and battery a ffectin g  
d ifferen t persons, that the o ffenses ch arged  in the tw o  
indictm ents in question  are p erfectly  distinct in poin t 
o f  law , especially as in the m anslaughter charge the 
elem ent o f  intent is im m aterial, w hile in the atrocious 
assault and battery  charge it is an essential elem ent 
o f  the crim e (S ta te  v. Shutte, 87 N . J. L . 1 5 ; A . & E ., 
8 8  N . J. L . 3 9 6 ) ,  that the defen d an t cou ld  n ot have 
been  con v icted  o f  slay ing  H a rry  L . M ey er, b y  p r o o f  

4 0  that he had  struck and in ju red  F loren ce  M ey er  even
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th ou gh  the k illing  and the in ju ry  took  place at the 
sam e tim e and as the result o f  the sam e a ct ; and the 
charge o f  a trociou s assault and battery on  F loren ce  
M ey er is neither an integral part o f  the m anslaughter 
charge fo r  the k illing  o f  her husband, n or  cou ld  the 
defen d an t have been fou n d  gu ilty  under the m an-
slaughter indictm ent o f  a trociou s assault and battery 
u pon  F loren ce  M eyer. N o  one o f  the fo re g o in g  tests 
is necessarily  d ispositive  in each and every  case as is 
indicated in State v . M ow ser , supra, and thus each 
o f  the three tests have been applied w ith  like result.

State v. C oop er  and State v. M ow ser , supra, cited 
by  the defendant, are in entire h arm on y  w ith  the 
con clu sion  w h ich  I have reached, fo r  in these cases 
the arson  in the one case and the robbery  in the other 
w as an integral part o f  the m urder, the fou n dation  
o f  the statutory  m urder, and the defendant under a 
charge o f  m urder in these cases cou ld  perhaps have 
been fou n d  gu ilty  o f  the lesser and integral offense.

T h e  oth er cited  cases are opposed  to  the w eigh t o f  
well reasoned op in ion , and State v. C lem ., 42  Ind. 420, 
th ou gh  not expressly  overru led , has been rendered 
valueless as an authority  by  the tw o  later cases in In -
diana, o f  State v. E lder, 65 Ind. 282, and State v. 
H attabou gh , 6 6  Ind. 223, w hile State v. D am on , 2 
T y le r , V e rm o n t 387, i f  applicable at all to  the present 
situation  w here the crim es are d istinct and not sim ilar 
as in that case, is against the w eight o f  authority  as 
the decision  is interpreted by  counsel fo r  the d e fen d -
ant, and in h arm on y  w ith  such w eight, i f  interpreted, 
as d oes  C h ie f Justice M orrison  in P eople v. M a jo rs , 
supra. See also the note on  autrefois acquit in B en-
n ett’ s L ea d in g  Cases in Crim inal L aw , page 528, at 
page 534, top.

In treating a sim ilar situation the C ourt, in State

10
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v. Standi fer, supra, w ell sa id : ‘A s  in the case pre-
sented b y  the dem urrer to  the plea n ow  under con sid -
eration , on e person  m ay  be killed and another as-
saulted in the sam e a ffray . I f  the indictm ent included 
both  offenses, it m ust be p ron ou n ced  bad, yet it cou ld  
n ot be tolerated that the o ffen der, because acquitted 

1 0  o f  k illing, m ust necessarily  be d ischarged  o f  the as-

sa u lt /
T h e  offenses being  entirely  distinct, hav in g  no ap-

pearance o f  identity, it be in g  absolutely  im possib le to  
include them  in the same indictm ent, the one crim e 
n ot be in g  a lesser offense  o f  the other or  an integral 
part th ereo f, and the evidence in support o f  the sec-
on d  indictm ent be in g  o f  necessity  insufficient to  w a r-
rant a con v iction  under the first indictm ent, the de- 

2 0  m urrer is sustained and the defen d an t d irected  to  
plead ov er  to  the indictm ent o f  a trocious assault and 
b a tte ry / ’

T h e  m otion  is, th erefore , denied.
D ated , M arch  10, 1924.

D A L L A S  F L A N N A G A N ,
Judge.

30
Exhibit D l.

I N D I C T M E N T

State o f  N e w  Jersey,
C ou n ty  o f  E ssex , t o  w it :

Be  it  Re me mbe r ed , T h a t at a C ou rt o f  O y er  and 
T erm in er and General Jail D e liv ery  h olden  at N ew ark , 

4 0  jn an(j  f o r  the said C ou n ty  o f  E ssex , on  the F irst
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T u esd a y  in A p ril, in the year o f  ou r  L o rd , n ineteen 
hundred and tw enty-three b y  the H on ora b le  W illia m  
S. G um m ere, on e  o f  the Justices o f  the Suprem e 
C ou rt o f  Judicature o f  the State o f  N ew  Jersey, and 
F red  G. Stickel, Jr., E d w in  C. C a ffrey  and D allas 
F lannagan, E squ ires, Judges o f  the In fe r io r  C ou rt 
o f  C om m on  P leas, in and fo r  the said C ou n ty  o f  E s- 10 
sex, by  the oath  o f

1 W  A lb ert Banister
2  J oh n  A  L in n ett
3 Joh n  A . E llio tt
4  Stephen P  F la rity
5 F ran k  S  D o d d
6  T h e o d o re  C  Brandeis
7 F red  G  Stickel S r
8  Sam uel E  S o fm a n
9 W a lte r  C  Jacobs

10 H a ro ld  L  Jacobus
11 S tan ley  J L ath rop
12 P eter S Johnson

13 P eter L oeh n b erg
14 L ou is  L eon ard is
15 A lle rton  D  H itch
16 E ugene C aveneget
17 H erm on  H arris
18 T h om as L innett Jr
19 G eorge  E  M cC ollu m  n

2 0  R ob ert O ’G orm an
21 Joh n  A . H ilser
2 2  N athaniel E lin
23 E rnest N  Bush

g o o d  and la w fu l m en o f  the said C ou n ty  o f  E ssex , 
du ly  sum m oned, and then and there du ly  sw orn  and 
charged  to  enquire in beh a lf o f  the State o f  N ew  
Jersey , in and fo r  the said C ou n ty  o f  E ssex , it is 3 0  

presented in m anner and fo rm  fo llow in g , to  w it :

E S S E X  O Y E R  A N D  T E R M I N E R

A p ril T erm  A . D . 1923

E ssex  C ounty , to  w it : T h e  G rand Jurors o f  the 
State o f  N e w  Jersey , in and fo r  the b o d y  o f  the 
C ou n ty  o f  E ssex , upon  their oath  Pr ese n t , T h a t 4 0  

John C osg rov e , Junior, late o f  the C ity  o f  N ew ark,
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in the C ou n ty  o f  E ssex  a foresa id , o n  the fifteenth  
day  o f  M a y  in the year o f  ou r L o r d  one thousand 
nine and tw enty-three, w ith  fo r ce  and arm s at the 
C ity  a foresa id , in  the C ou n ty  a fo resa id  and w ithin  
the ju r isd iction  o f  this C ou rt, one M a ry  M ullaney, 
in the peace o f  God' and o f  this State then and there 

lO  being1, fe lon iou sly  d id  kill and s la y ; con trary  to  the 
fo rm  o f  the statute in  such case m ade and prov ided , 
and against the peace o f  th is State, the govern m en t 

and d ign ity  o f  the sam e.
J. O . B IG E L O W , 

P rosecu tor  o f  the P le a s ..

C A P T I O N  
o f  the

T erm , A p r il 1923

30

F iled , M a y  5 1923

J O H N  H . S C O T T
Clerk.



27

Exhibit D I  

(Cover)

413
Sept 1923

E S S E X  O Y E R  A N O  T E R M I N E R  

A p r il T e rm  A . D . 1923
1 0

T h e  St a t e  

vs.

Jo h n  Co sg r o ve , Junior

20

I N D I C T M E N T

For

M anslaughter P art 3

J. O . B I G E L O W
P rosecu tor  o f  the Pleas.
_ ________________  30

A  T R U E  B I L L

W  A L B E R T  B A N I S T E R  
j  F orem an.

P lea , N  G  * ' ^
T r ia l D ay , June 20  
B ail in $ 2 0 0 0  
B y  B en jam in  F arber

663 B loom fie ld  A v e  
M on tcla ir

9 6  C h erry  St.
R ah w ay
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See indictm ent in this case.

Exhibit D 3.

1 0  E S S E X - Q U A R T E R  S E S S I O N S  C O U R T .

T h e  St a t e  1 <$ur

vs V Ind ictm ent
( fo r  M ansi.

Jo h n  Co sg r o ve , Jr. |

Abstract o f  Criminal Record.

2 q  Ind ictm ent presented June 12, 1923.
D e fen d a n t pleaded N o t  G uilty  June 14, 1923.

 ̂ T r ia l dates Sept. 24, O ct. 15-23, N o v . 26, 27 , 28, 

1923.
N ov . 28, 1923 V erd ic t  N o t  Guilty.

Q U A R T E R  S E S S IO N S

M on d a y  N o v . 26, 1923.

T h e  C ou rt met.

P resen t: H on . F red  G. Stickel, Jr.,
H on . E d w in  C. C a ffre y  and 
H on . Dallas F lannagan, P resid ing .

T h e  St a t e

41 v.
4 0

Jo h n  Co sg r o ve , Jr

T h e  C o u rt  (J u d g e  F lan n agan ) on  m otion  o f  the 
S econ d  A ssistant P rosecu tor , ord er  on  the trial o f  this

iSur

Ind ictm ent 
fo r  M an -

slaughter.
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indictm ent an d  that the S h e r iff  return a panel fro m  
the Special Panel served upon  this defendant a ccord -
ing  to  law , thereupon the defendant, by  his counsel, 
w a ived  the ca lling  o f  said Special Panel and the d ra w -
ing o f  a ju r y  th ere from  and consented  to  be tried 
b y  a ju ry  draw n  in the usual w ay, w hereupon  the 
fo llo w in g  nam ed persons w ere returned and sw orn  
as ju ro rs .

T h e  State challenged three ju rors .
T h e  defen dan t challenged eleven ju rors .

1. O scar W . W ile y  7. G eorge  W . K irch n er
2. G eorge  W . H a ffe rt  8 . Chester A . J oh n son
3. T h e o d o re  B reu n in g  9. Charles L a v ery
4. L lo y d  P. R oberts  10. S idn ey  E . P ape
5. John  A . P fa r r  11. Joseph A . C arter
6 . E d g a r  W . W e lls  12. H a rry  W . B rady , Jr.

Q U A R T E R  S E S S IO N S

M on d ay , N ov . 26, 1923.

State v. C osg rov e , cont.

F o r  State W m . A . W a ch en fe ld , Esq.
F o r  D efen d an t H a ro ld  S im andl, Esq.

E vidence

Lieut. E d w a rd  H . S chw artz
E x — M a p
John L . D a y
E x — 2 pictures
A rth u r  M ullaney
L illian  D o w lin g
D r. Chas. P . G. M asi
D r. W m . D . M in ingham
D aniel D ev er

A t  this stage o f  the proceed ings the C ou rt order 
a continuance until N ov . 27th at 10 A . M .

10

20

30

40
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Q U A R T E R  S E S S I O N S

'T u esd a y , N o v . 27, 1924.

1 0

T h e  St a t e  

4 4  v.

Jo h n  Co sg r o ve , Jr,

¡S u r
Ind ictm ent 

fo r  M a n -
s la u g h ter .

T h e  ju ry  be in g  called 
progressed .
E v id en ce  corit.

T h e  State

^  D an n y  D e v e r  R . C. 
M ichael G aubiosi 
T h e o d o re  G otisar 
W illia m  H . K rauth  
Charles H . D ietrich  
D aniel A d am s 
S ergt. John  S eery  
O ff. John  L . D a y  R . C . 
Sergt. John  S eery  R . C. 

^  O ff. John  L . D a y  R . C. 
O ff. Charles N ob b e  
O ff. John  L . D a y  R . C . 
E x — 2 P ictures 
L ieut. R ich ard  W a lte rs  
John  Jas. G annon 
Jerem iah P ic co lo  
F rank  J. Schall 
D et Charles W o o d k o sk i.

all appeared and the trial

F o r  D e ft .

W illia m  S ephton  
E x — 2 P ictures 
M a x  Sephton  
O ff. P eter  F agan  
L ieut. W m . P . H ig g in s  
O ff. ¡Frank A n d erson  
John  A . W e b b

40
A t  this stage o f  the proceed in gs the C ou rt o rd er 

a continuance until N o v . 2 8  at 10 A . M .
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Q U A R T E R  S E S S I O N S

N o v . 28, 1923.

41

T h e  St a t e

W.

Jo h n  Co sg r o ve , Jr.

Sur

Indictm ent 
fo r  M an -
slaughter.

T h e  ju r y  be in g  called all appeared and the trial 
progressed .

E v id en ce  con t.

F o r  State

Sergt. John. A . S eery  RiC 
J. V ic to r  D ’A lo ia  
D aniel A d am s R C

F o r  D e ft .

H erm an  W in a rsk y  
E d w a rd  W . T ow n sen d  
Israel Sussm an 
G eorge C ronen  
H en ry  G allagher 
A n n a  C osg rov e  
L t. R ich a rd  W alters R C  
M argaret G ossler 
Joh n  H . Priestm an 
Jacob  P rager 
D r. M orr is  C oh en  
W illia m  M . C ole  
Jam es M o o n e y  
T h om a s F . R och e  
John C osgrove , Jr.

.20

;3 0

T h e  evidence being  closed  and the C ou rt having 
charged  the ju ry , the ju r y  retired  to  con sider o f  their 
verd ict, an officer being  sw orn  to  attend them , w hen
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h avin g  returned in to  cou rt th ey  say they have agreed 
u pon  their verd ict &nd b y  their forem a n  say, w e 
find the defen dan t N o t  G uilty , and so  they  say all. 

Sentence postponed.

10 E S S E X  C O U N T Y  C L E R K ’ S- O F F I C E

State o f  N ew  Jersey,
C ou n ty  o f  E ssex , ss :

I, John  H . S co tt ; C lerk  o f  the C ounty  o f  E ssex  
in the State o f  N e w  Jersey.

D o  H ereb y  C e r t i fy  T h a t the fo r e g o in g  is  a true 
and  correct c o p y  o f  the abstract o f  the crim inal record  
and1 a lso a  true and correct cop y  o f  the rules en tered  

2 0  u pon  the trial in the case o f  the State vs. Joh n  C os -
g rov e , Jr., S u r Ind ictm ent fo r  M anslaughter, and the 
sam e is taken fr o m  and com p a red  w ith  the orig in a l 
record s on  file in th is office and as the sam e n o w  re-
m ains on  the files o f  said office.

In  T estim on y  W h e re o f , I  have hereunto set 
m y  hand and affixed the official seal o f  

(S e a l .)  said C ou n ty  at N ew ark , N . J ., this 16th
day  o f  January A . D ., 1925.

3 0  J O H N  H . S C O T T ,
Clerk.

40
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Stipulation.

N E W  J E R S E Y  S U P R E M E  C O U R T .

T h e  St a t e  o f  N e w  Jers ey , \
D efen d a n t-in -E rror , I

f O n  E rror ,
vs. \ ■ .

/  Stipulation.
Jo h n  Co sg r o ve , Jr., V

P la in tiff-in -E rror .

It is stipulated betw een the State and the p la intiff- 
in -error  (h ere in a fter  called the d e fen d a n t) that the 
transcript o f  the testim ony m arked E x h ib it  D 4  o f -
fered  on  the trial o f  the issue jo in e d  on  the plea o f  
autrefois acquit in the above-entitled  cause, need not 
be printed in the state o f  the case, and that in lieu 
th ereo f, this stipulation m ay be printed.

A n d  it is fu rth er stipulated that it w as p rov ed  by  
E x h ib it D 4  on  the trial o f  said issue, that on e John  
C osg rov e , Jr., nam ed in the indictm ent, E x h ib it  D l ,  
w as alleged to  have been d riv in g  an autom obile a lon g  
B loom fie ld  A ven u e, in the C ity  o f  N ew ark , N e w  Jer-
sey, on  the 15th day o f  M ay , 1923. T h a t the death 
o f  M a ry  M ullaney  alleged b y  said E x h ib it D l ,  to  
have been fe lon iou sly  slain, w as caused by  her being  
struck b y  said autom obile alleged to  have been driven 
by  said John C osg rov e , Jr., w hile she w as on  B lo o m -
field A ven u e, in the C ity  o f  N ew ark , N ew  Jersey. 
T h a t the atrocious assault and battery alleged to  have 
been com m itted  on L illian  D ow lin g , fo r  w hich  the 
defen d an t has been con v icted  in the above-entitled  
cause, w as com m itted  by  m eans o f  said autom obile
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alleged to  have been driven  by  Joh n  C osg rov e , Jr., 
on  B loom fie ld  A ven u e, in the C ity  o f  N ew ark , N ew  
Jersey, and that said L illian  D o w lin g  and M a ry  M u l- 
laney w ere standing on  B loom fie ld  A ven u e, N ew ark , 
N . J., h o ld in g  each o th er ’s hands at o r  about the tim e 
they w ere struck by  said autom obile  alleged to  have 

10 been driven  b y  Joh n  C osg rov e , Jr., on  said B lo o m -
field A ven u e, in said C ity , and that said L illian  D o w -
lin g  and M a ry  M ullaney  w ere struck by  the sam e auto-
m ob ile  either sim ultaneously o r  one im m ediately  be-
fo re  the other b y  said  autom obile  a lleged to  have 
been driven  b y  Joh n  C osg rov e , Jr.

J O H N  O . B IG E L O W , 
P rosecu tor  o f  the Pleas.

H A R O L D  S I M A N D L ,
2 0  A tto rn ey  fo r  D efen dan t.

30

4 0
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E S S E X  C O U N T Y  C O U R T  O F  Q U A R T E R
S E S S IO N S .

B 8 9

A troc iou s
A ssau lt and JO 
Battery., <

N ew ark , N . J., M arch  11, 1924.

B e fo r e : H on ora b le  D allas F lannagan, Justice, and 
a  ju ry .

A p p ea ra n ces :

W illia m  A . W a ch en fe ld , E sq ., A ssistant P rosecu tor  20  
o f  the P leas, fo r  the State.

H a ro ld  S im andl, E sq ., fo r  the defendant.

A  plea o f  autrefois acquit is m ade by  the defendant 
as fo l lo w s :

M r. S im an d l: B e fo re  the ju r y  is em pannelled, y ou r 
H o n o r , I desire not on ly  to  record  m y  exception s al-
ready  taken to  y ou r  H o n o r ’s actions in fin d in g  f o r  the 
State in the plea at bar, but I have further grounds, 
and they  are as fo llo w s :

F irst, i f  y ou r  H o n o r  please, the law  o f  this state 
requ ires that the m atter in issue be decided  by  a ju r y  
and not b y  y ou r  H o n o r . T h e  case o f  State against 
A ck erm an  in this state, and the case o f  State against 
de R o sa  in this state are m y  authorities fo r  that rul-
ing. In  both  o f  those cases, i f  y ou r H o n o r  please, 
as w ell as in B ish op ’ s Crim inal L aw , w h ich  cites those 
tw o  cases fo r  its authority, it is held  that a plea o f

30

St a t e  of  Ne w  Je rs ey  

vs.

Jo h n  Co sg r o ve , Jr.
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autrefois acquit, w here the plea is proper on  its face , 
as this on e w as, this bein g  a statutory  plea, raises an 
issue o f  fact, as w ell as record , w h ich  can on ly  be 
decided  b y  a ju ry . F o r  y ou r  H o n o r  to  determ ine 
the plea as a m atter o f  law , the prosecu tor had  a 
righ t to  file a dem urrer, and in that dem urrer he 

1 0  cou ld  have raised the issue o f  law  w ith ou t adm itting  
the fact.

In  this case, a replication  w as filed, w h ich  raised 
an issue. F o r  that reason, i f  y o p r  H o n o r  please, the 
defen dan t is deprived  o f  his constitutional guaranty, 
that is, a right to  a decision  and trial by  a ju ry  o f  this 

plea.
T h e  C o u rt : D o  these cases h old  that the case m ust 

g o  to  the ju r y ?  T h a t is to  say, assum ing the ev i- 
2 0  dence in its m ost favorab le  light fo r  the defendant. 

I f ,  as a m atter o f  law , he w ou ld  n ot be entitled to  a 
verd ict, is it then fo r  the C ou rt to  decide the issue ?

M r. S im an d l: Y o u r  H o n o r , under the cases as I 
interpret them , and under the constitu tional lim ita-
tions, as I understand them , y o u r  H o n o r  m ust leave 
the m atter to  the ju ry  under a p rop er instruction , and 
i f  the ju r y  decides under y ou r  H o n o r ’ s charge in 
fa v o r  o f  the defendant, then, i f  y o u r  H o n o r  feels that 

30 the ju d gm en t w as w ith ou t law , y ou r  H o n o r  m ay  va-
cate that ju d gm en t and m ake the d e fen d an t plead 

over.
M r. W a ch e n fe ld : I f  I m ay interrupt, I d o n ’ t k n ow  

w hat these cases that counsel cited h o ld ; but I d o  
k n ow  that this m otion  com es a fter  a tim e, a fter  y o u r  
H o n o r  has taken the action  w h ich  is com pla ined  o f .  
In  other w ord s , the d irection  o f  the C ou rt on  that 
v erd ict w as m ade som etim e a g o  w hen  the ju ry  w as 

4 0  em pannelled, and at that tim e counsel d id  n ot suggest 
anyth ing  about the law  bein g  con tra ry  to  w hat y ou r
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H o n o r  held. H e  d id n ’t take any exceptions or  m ake 
any ob jection s  to  y o u r  H o n o r ’ s action  at that time. 
T h a t ju ry  is not n ow  b e fo re  the C ou rt and the Court 
is not n ow  passing on  that question . I say even i f  
those ob je ct ion s— and I d o n ’t k n ow  w hat those cases 
hold— are m eritoriou s, they com e absolutely  to o  late.

M r. S im an d l: T h e  defen d an t hasn’ t pleaded. T h e  
defen d an t hasn ’t pleaded ov er  as yet. T h e re fo re , it 
does n ot com e  to o  late. T h ere  has been n o plea o f  
“ not g u ilty ”  entered, and, i f  y ou r H o n o r  please, this 
is a p er fe ctly  p rop er application  at this tim e.

( A t  the request o f  the C ourt, M r. S im andl cited 
and read fro m  the cases above q u oted .)

M r. S im a n d l: T h ere  has been n o  dem urrer filed in 
this case. T h ere  w as a replication  filed w h ich  raises 
an issue fo r  the ju ry  and fo r  the ju ry  alone. In  
one o f  these cases— the de R osa  case— the defendant 
fa iled  to  state that this w as the same act, and fo r  
that reason  the 'Court o f  E rro rs  never decided the 
v ery  prop osition  w e are try in g  to  solve t o d a y ; that is, 
the question  o f  w hether or  not an act against one is 
barred by  an act against the other, a lthough it is the 
same transaction . It w as presented in that case, but 
they never decided  it because o f  a  d e fe c t  in  the plea.

T h e  C ou rt: D o  y ou  claim  that in n o  case is the 
C ou rt entitled to  direct a verd ict o f  gu ilty  w here there 
is a plea o f  n ot g u ilty ?

M r. S im an d l: A  plea o f  gu ilty?
T h e  C o u rt :  Y es.
M r. S im a n d l: N o , sir. I say y ou r H o n o r  has n o  

right to  d irect a verd ict o f  gu ilty  even in  the case 
w here all the w itnesses fo r  the State testify  to  a cer-
tain act and the defen dan t m erely  says “ n ot g u ilty .”  
Y o u r  H o n o r  has n o  right to  d irect a verd ict because

1 0
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that p rop osition  w as v ery  w ell decided  in the Cáse 

o f  State againSf L àd d ô .
T h e  C ou rt: B ut y ou  recall that w here there is a 

pleá o f  n ot gu ilty  the burden  is upon  the State t o  es-
tablish b eyon d  a reasonable doubt the gu ilt o f  the 
accused ; but in a plea o f  autrefois acquit the burden  

1 0  is on  the defen d an t to  establish his plea by  a pre-
ponderance o f  the evidence.

M r. S im andl : T ru e , but he is a lw ays the defendant.
T h e  C o u r t : T ru e , but the rüle o f  reasonable doubt 

does n o t apply in a plea o f  autrefois acquit. T h e  bu r-
den ’ is on  the d efen d an t to  establish his plea by  a 
preponderance o f  the evidence.

M r. ¿ ím a n d l: B ut there w as n o  evidence, and i f  
the ev iden ce  w as in y o u r  H o n o r ’s Opinion inSuffi- 

2 0  ciérit—
T h e  C o u rt : In  other w ord s , the W hole question  is 

this. It seem s to  m e that it resolves itse lf in to thlfei 
W a s  there any question  fo r  the ju ry  at all, the burden  
bein g  Upon the defen d an t to  establish his case b y  â 
preponderance o f  prO of, an d  i f  he d id  n ot establish, 
his case at all, Was theré any question  fo r  the ju r y ?

M r. Sim andl : But, i f  y ou r  H o n o r  please, there Was 
á question, f o r  the ju ry . T h e  question  fo r  the ju ry  

30 is the issue w h ich  is im m ediately  raised b y  the plea 
and the replication . T h a t is, is it the sam e o ffe n se ?  
W itn esses w ere sw orn  fo r  the défendant. N on e  w ere 
sw orn  fo r  the State. T h e  record  Was in trodu ced  by  

the defendant.
T h e  C o u r t : W h y  d id  y o u  leave this question  till 

r igh t h o w ?
M r. S im an d l: Because, I am  fran k  to  adm it, yOur 

.H o n o r ,  I d id n ’ t k n o w  the law  oh  the subject. I 
40  th ou gh t the p roceed in g  w as p erfectly  proper until I 

sàt dOwn yesterday in the law  library , and I w as there
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fr o m  h a lf-past n ine in the m orn in g  until five in the 
a ftern oon , and I w ent all th rou gh  it, and apparently 
all the crim inal w riters use those cases w h ich  I have 
cited  to  y ou r  H o n o r  as their authority , and they com e 
to  the con clu s ion  that there are tw o  m anners in w hich  
y ou  can try  this issue. O ne is on  the question  o f  law  
raised on  the dem urrer, w here n o  facts at all enter ¡ 1 0  

in to the s itu a tion ; and the oth er on  the question  o f  
w hether o r  n ot it is the sam e o ffen se ; w hether o r  not 
the facts  sh ow  it is the same offense, and w hile the 
burden m ay  be upon  the defendant, the oth er principles 
o f  ev idence, the constitu tional guaranty and all those 
other th ings that enter in to the trial o f  a crim inal 
case, and not a civil case, are alw ays cloaked ^bou t 
the defendant.

T h e  C ou rt: Y o u  m ade a m otion  fo r  a new  trial. ¿ 0  
T h at m otion  w as denied yesterday.

M r. S im a n d l: I said that I w ou ld  m ake a m otion  
fo r  a new  trial by  m em orandum , but I abandoned 
that m otion . I intended, i f  y ou r  H o n o r  please, to 
cite som e authorities to  y ou r  H o n o r . I cited som e 
to  y ou  that m orn in g , and I cou ld n ’ t find any additional 
authorities until late yesterday  a ftern oon .

T h e  C ou rt: I w aited  fo r  y ou  yesterday, and n o t 
h av in g  any further authorities, I denied the m otion . 3 0

M r. S im and l: I hope y ou r  H o n o r  d idn ’ t m isinter-
pret me. I said  I thought I ou gh t to  send y ou  a 
m em orandum .

T h e  C ou rt : Y o u  m ade a m otion  fo r  a new  trial in 
open  court.

M r. S im a n d l: I  n e v e r , intended to  m ake a m otion  
fo r  a n ew  trial. T h e  on ly  th ing I said, i f  y ou r H o n o r  
please, is that I think w e have proved  this is the 
sam e offense , and w e take exception  to  y ou r  H o n o r  ,40 
d irectin g  a verdict.
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T h e  C o u r t : N o . I  said I w ou ld  d irect a verd ict, 
and entertain an application  fo r  a new  trial. A  m o -
tion  w as m ade fo r  a n ew  trial. Y o u  argued the ques-
tion  som ew hat, and I asked y ou  fo r  fu rther authori-
ties, and y ou  said y ou  w ou ld  send m e som e.

M r. S im a n d l: I  d id n ’ t sort o f  Understand that. Y o u  
1 0  said y ou  w ere  g o in g  to  d o  this. I d id n 't  intend to 

m ake a m otion  fo r  a new  trial. I certain ly  had no 
idea I w as g o in g  to. I knew  I w as supposed to  sup-
p ly  y ou r H o n o r  w ith  a m em orandum . I fou n d  one 
case yesterday  in G eorg ia , the on ly  case I cou ld  find 
in add ition  to  those I had already cited to  you , that 
bore  u pon  the prop osition . I  th ink the last th in g  I 
said in the p roceed in g  w as, “ I take an exception  on  
the grou n d  that w e have proven  the same o ffen se ” —  

2 0  o r  som e w o rd s  to  that effect.
T h e  C ou rt: I haven ’ t g o t  the stenographer’ s m in-

utes here, but that w as w hat I u n derstood  and said.
M r. S im an d l: I d id n ’ t intend to  m ake a m otion  fo r  

a n ew  trial. I said I w as try in g  to  con v in ce  y ou r  
H o n o r  that y ou r  H o n o r  w as w ro n g  in the law , and 
I cou ld n ’t find any m ore  cases. In  m aking  this m o -
tion  I m ake it, o f  course, w ith ou t w a iv in g  any rights 
I  m ay  h ave on  appeal. I  d on ’t intend to  w aive  any 

30  rights.
(T h e  C ou rt exam ines cases c ited .)
T h e  C o u rt : I d o n ’t think the L a d d o  case applies. 

T h a t is the Suprem e C ou rt case. T h e  point in that 
case w as that the testim ony o f  the w itnesses w as one 
o f  cred ib ility  f o r  the Judge. N o w , there w as n o  is-
sue here o f  cred ib ility  because it w as a m atter o f  
record .

M r. S im an d l: A n d  fact. I  put the g irl on  the 
4 0  stand. I  put the d efen d an t on  the stand. T h ere  

w as oth er testim ony. T h ere  w as a volu m e o f  testi-
m on y  in troduced  in evidence.
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T h e  C ou rt: P rec ise ly ; but adm itting all o f  that to  
be true, the plea w as not sustained. T h a t is the 
prop osition  here. A d m ittin g  the testim ony to  be true, 
adm itting  the testim ony o f  the defendant to  be true, 
the plea w as n ot sustained. N o b o d y  disputed the testi-
m ony. T h e  w inesses on  the stand w ere  in y ou r  be-
h a lf, and the testim ony w as adm itted as fa r  as the 
p rosecu tor  w as concerned , isn’ t that so ?

M r. W a ch e n fe ld : Y es.
T h e  C ou rt: A n d  that being the case, there w as no 

question  o f  cred ib ility  and n o  question o f  law  w hich  
cou ld  be raised on  dem urrer.

M r. W a ch e n fe ld : I f  I  had dem urred to  the plea it 
w ou ld  h ave  m eant I adm itted the truth o f  the plea, 
and the plea states specifically that this w as the sam e 
offense.

T h e  C ou rt : W h a t is y ou r m otion  n o w ?
M r. S im a n d l: M y  m otion  is that the defendant g o  

w ith ou t day  and not be held to  plead.
T h e  C o u rt : Y o u r  m otion  is denied.
M r. S im an d l: I pray an exception .
T h e  C o u rt : Y o u  m ay have an exception .
M r. S im andl *. A n d  I a lso  desire to  have it appear 

again on  the record  that m y  m otion  is n ot an inten-
tion  to  w a ive  any rights I have on appeal.

T h e  C ou rt : W h atever you r intent m ay be, the fact 
o f  the m otion  being  m ade and denied w ill stand fo r  
w hat it is. T h e  defendant w ill be brou gh t to  the 
bar and plead.

M r. S im an d l: T h e  defendant pleads n ot guilty.
T h e  C ou rt: T h e  trial w ill proceed.

( A t  this poin t a ju r y  w as duly em panelled, ac-
cepted and sw o rn .)

(T h e  prosecu tor opened to  the ju r y .)

10
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State's W itness, John L . D ay , Direct

J O H N  L . D A Y , called as a w itness fo r  the State, 
being first du ly  sw orn , testified as fo llo w s :

Direct-examination by M r. W achenfeld:

Q . M r. D ay , you  are connected  w ith  the N ew a rk  

P olice  D epartm ent? A . I  am.
10 Q . A n d  have been fo r  som e tim e? A . Y es .

M r. W a ch e n fe ld : W ill  counsel adm it his 

qualifications ?
M r. S im a n d l: Certainly.

Q . I sh ow  you , M r. D ay , w hat appears to  be a 
photograph  o f  a certain p ortion  o f  B loom fie ld  A v e -
nue, and ask y ou  w hat p ortion  o f  B loom fie ld  A ven u e 
that photograph  ind icates? A . T h a t is a p ortion  o f  

20  B loom field  A ven u e at the intersection  o f  South  and 

9th  Street.
Q . W ill  y ou  indicate on  the m ap w here y ou  w ere 

standing when that photograph  w as taken and in w h ich  
d irection  y ou  w ere fa c in g ?  A . T h is  w as taken ju st 
about here (in d ica tin g  on  m a p ) lo ok in g  tow a rd  

B loom field .
Q . L o o k in g  tow a rd  B loom fie ld  or  tow ard  N ew a rk ?  

A . L o o k in g  tow a rd  B loom fie ld .
3 Q Q . Isn ’ t that (in d ica tin g ) the w all o f  the city  play-

g rou n d ?  A . Y es .
Q . Then , y ou r  cam era w asn ’ t standing this w ay , be-

cause i f  y ou  w ere, it w ou ld n ’t h ave this w all here. 
W h e re  w ere y ou  standing w hen  tak ing this p icture ? 
A . A b ou t here (in d ica t in g ).

Q . T h at is, look in g  tow ard  B loom fie ld ?  A . L o o k -
ing tow ard  B loom field .

Q . A n d  the w all, o r  that w hich  appears the w all 
4 (j o r  fence, is the sidew all o f  this c ity  p layground , isn t 

that co rre ct?  A . T h a t ’ s right.
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Q. N o w , here is another p icture. In  w h ich  d irec-
tion w ere  y ou  fa c in g  w hen y o u  took  th at? A . I w as 
righ t about here (in d ica tin g  on  m a p ) lo ok in g  across 
this w ay, tak ing 9th Street in and a portion  o f  B lo o m -
field A ven u e.

Q . A n d  d o  y o u  k n ow  w hen  these pictures w ere 
tak en ? A . Y es.

Q . W h e n ?  A . O n  the 17th day o f  M ay , 1923.
Q . Y o u  took  them  y ou rse lf, d id  y o u ?  A . Y es.
Q . A n d  they actually  sh ow  the situation at the tim e 

you  took  the p ictu res? A . E xactly .

T h e  m ap w as m arked E x h ib it  S I ,  and the 
tw o  photographs w ere m arked E x h ib it S2 and 
E x h ib it S3  respectively.

M r. W a ch e n fe ld : T h a t ’ s all.
M r. S im a n d l: N o  cross-exam ination .

E D W A R D  H . S C H W A R T Z , called as a w itness 
fo r  the State, being  first du ly  sw orn , testified as f o l -
lo w s :

Direct-examination by M r. W achenfeld:

(M r . S im andl adm its M r. S ch w artz ’ s quali-
fications. )

Q . M r. Schw artz, y ou  have been m aking m aps and 
diagram s fo r  som e th irty  years, have y ou  n o t?  A . 
Y es , sir.

Q . D id  y ou  m ake this m ap that is n ow  on  the black-
b oa rd ?  A . Y es .

Q . Is that m ap draw n to  sca le? A . Y es , sir.
Q . W h a t  is the scale, p lease? A . O ne inch equals 

tw enty  feet.

10
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State’s Witness, Edward H . Schzmrtz, Direct

Q. A n d  it show s the intersection  o f  w h at h ig h w a y ? 
A . B loom fie ld  A ven u e betw een  N orth  8 th Street and 
N orth  10th Street.

Q . A n d  w hat is the w idth  o f  B loom fie ld  A v en u e  
from  curb to  cu rb ?  A . F i f t y - fo u r  feet.

Q . A n d  the w idth  o f  B loom fie ld  A ven u e there is 
10 practically  u n iform , isn ’ t it?  A . Y es , very  little d i f -

ference.

M r. S im andl: A f t e r  m easuring it a ccord in g  
to  y o u r  scale, I get th irty-n ine feet.

Q . W ill  y ou  look  at that again, M r. S ch w artz?  
A . T h irty-n ine fe e t ; y es, sir.

Q . W ell, that is w ithout the sidew alk? A . Y es.
Q . F rom  cu rb  to  cu rb ?  A . F rom  cu rb  to  curb.

20  Q . W h a t is the distance betw een  the easterly  curb  
line o f  B loom field  A ven u e to  the nearest tro lley  ra il?  
A . T w e lv e  feet.

Q . A n d  the distance betw een the tro lley  ra ils?  A . 
T h e  tro lley  tracks are five feet tw o  and fo u r  feet tw o  
betw een the tracks.

Q . T h ey  are indicated on  the m ap— there are little 
round spots on  the m ap, both  green  and blue. W h a t 
d o  they represent? A . T h e  irregu lar green  circles 

30  are trees. T h e  round circles are telegraph poles, th is 
m ark here (in d ica tin g ) sh ow in g  a street lam p. T h e  
darker, sm aller circles represent tro lley  poles.

Q . A n d  d oes  the m ap also indicate any o f  the 
build ings that are in that particular section ?  A . 
O n ly  one, sir. T h at (in d ica tin g ) is a brick  bu ild in g  
on  the easterly side o f  the street betw een N o rth  8 th 
and N orth  9th Street.

Q . A n d  w hat is th is little square here filled in w ith  
40  ora n g e?  A . Just a little shanty.

Q . W h a t does this (in d ica tin g ) sh o w ?  A . T h a t 
show s a b illboard  or  signboard.
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State’s W itness, Edward H . Sckwtirtz, Cross

Q. A n d  w hat is this (in d ica tin g ) d ow n  h ere?  A .
A ls o  a signboard .

Q . A n d  on  the right-hand side g o in g  tow ards N e w -
ark, is that the p la y g rou n d ? A . T h a t ’ s right.

Q . W h a t is this little m ark  here w ith  tw o  oran ge 
circles on  either end o f  it?  A . T elegrap h  poles and 
street lamp. 10

Q . W h a t are the other small circles filled in w ith  
oran ge  c o lo r ?  A . T h o se  are all telegraph poles with 
y e llow  o r  oran ge , and the greens are trees and the 
darker, sm aller circles are the tro lley  w ire.

Q . W ill  y ou  tell us approxim ately  the distance o f  
this b lock  running fro m  N orth  8 th to  N o rth  9th 
S treet?  A . 257  feet.

C R O S S -E X A M I N A T I O N  by M r. Simandl: 20

Q . M r. S chw artz, the distance fro m  the southeast 
corn er  o f  N o rth  9th Street to  the corn er o f  the street 
w hich  is cut o f f  by  the p laygrou n d  is w h a t?  A . F rom  
this p o in t o r  here or  d irectly  fro m  the street line 
(in d ica tin g  on  m a p )?

Q . D irect ly  fro m  the sidew alk ? A . 58 feet.

M r. S im an d l: T h a t’ s all.
30M r. W a ch e n fe ld : I o ffe r  the m ap in ev i-

dence.
M r. S im and l: N o  ob jection .
M a p  m arked S I  w as n ow  received in ev i-

dence and m arked E x h ib it S I .

4 0



State’s W itness, Charles P . Citassi, Direct

D R . C H A R L E S *  P . G U A S S I , called as a w itness 
fo r  the State, being  first du ly  sw orn , testified as f o l -

lo w s :

Direct-examination by M r. W achenfeld:

Q . D octo r , y ou  are a practicin g  physician  here in

10 the C ity  o f  N ew a rk ?  A . Y es , sir.
Q . A n d  h ow  lon g  have y o u  been practicing  m edi-

c in e?  A . A b o u t tw en ty -tw o  years.
Q . H o w  m uch o f  that tim e has been in N e w a rk ?  

A . A b ou t nine years.
Q . A n d  w here is y ou r  office, p lease? A . 4 7 4  

N orth  12th Street.
Q . In  add ition  to  nam ing that as y ou r  office, have 

y ou  a hospital th ere? A . Y es , s ir ; the sam e num ber, 

20 474  N orth  12th Street.
Q . D o  y ou  con du ct the h osp ita l?  A . Y es , sir.
Q . D id  you , D o cto r , on  the n ight o f  M a y  15th treat 

a patient by  the nam e o f  L illian  D o w lin g ?  A . Y es , 

sir.
Q . Is this the little g irl that y ou  treated that n ight 

(in d ica tin g  g irl in cou rt r o o m ) ? A . Y es , sir.
Q . W h ere  d id  y o u  treat h er?  A . In  the hospital.
Q . Y o u r  hospital in 12th S tree t?  A . Y e s , sir.

30 Q- W h a t tim e o f  n ight w as it that she g o t  th ere?  
A . A b o u t 8  o r  8 :3 0 .

Q . A b o u t 8 :3 0 ? -  A .-Y e s ,  sir.
Q . W a s  there anyone w ith  the little g irl at that 

tim e? D o  y ou  k n ow  w h o  brou gh t her to  the h os-

pital ? A . T h e  aunt.
Q . W a s  her aunt w ith  her at that tim e? A . T h e  

aunt died.

M r. S im an d l: I ob je c t  to  that, and m ov e  
4 0  that it be stricken out. It  is n ot responsive,

in the first place, and absolutely pre jud icia l.
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T h e  C ou rt: I f  the p rosecu tor  m akes n o  ob -
je ct ion  I w ill strike it out.

Q . D id  her aunt com e w ith  her at that tim e, o r  
d id  som eone else com e w ith  h er?

M r. S im an d l: I ob ject. It is im m aterial 
w h o  cam e w ith  her, i f  y ou r H o n o r  please. JO

T h e  C ou rt: It m ight be v ery  m aterial, i f  the 
question  o f  tim e arises.

M r. W a ch e n fe ld : I d o n ’t w ant to  put any-
th ing in this case that doesn ’t be lon g  in it.

T h e  C o u rt : T h e  d o cto r  doesn ’ t understand 
you .

Q . W h a t I am  try in g  to  find out, D o c to r , is w hether 
this little g irl w alked into y ou r  hospital alone, or 
w hether they carried  her in, o r  w h o  w as w ith  her and 
h ow  she g o t  there. A . S om eb od y  brou g h t her in 
there. I d on ’ t rem em ber the nam e.

Q . A n d  this aunt that y ou  speak o f ,  w as she taken 
to  the hospital at that tim e?

20

M r. S im a n d l: I ob ject. T h at is w h olly  im -
m aterial.

T h e  C ou rt: Strike it out.

Q . D id  y ou  treat the little g ir l?  A . Y es , sir. ^0
Q . W h a t  d id  her in ju ries consist o f ,  D o c to r ?  A . 

L acerated  contusions o f  the le ft  leg, arm  and back  in 
the lum bar region .

Q . W h a t else, D o c to r ?  A . T h a t ’s all.
Q . N o w , these bruises o r  con tusions, as you  call 

them, on  the leg, h o w  m any w ere th ere? A . O n  the 
le ft  leg  one.

Q . N o w , w ere  they b ig  o r  small, o r  can ’t y ou  g ive  
us a m ore  definite idea h ow  bad ly  the girl w as h u rt?  40  
A . N o t  very  big.

i i ; 11 . .
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State’s W itness, Charles P . Guassi, Direct

Q. T h a t doesn ’t m ean anyth ing to  us, D octo r . H o w  
b ig  w ere they, a bou t?  W o n ’t y ou  indicate to  g ive  us 
an idea? A . A b o u t tw o  inches square.

Q . N o w , w as there one bru ise o r  con tusion  tw o  
inches square, o r  w ere there m ore  than o n e ?  A . In  
the leg  one. In  the arm  is one, and in the back, lurn-

10 bar region , about fo u r  inches square.
Q . A n d  the lum bar reg ion  is w h e re ?  A . T h e  lu m -

bar reg ion  is the back, the k idney.
Q . D id  you  treat this g irl fo r  her in ju r ie s?  A . 

Y es , sir.
Q . H o w  lon g  did  y ou  continue to  treat h er?  A . 

She was in the hospital fro m  M a y  15th, 1923, and 
she le ft  the hospital M a y  20th, 1923— five days.

Q . D id  you  treat her du rin g  those five d a y s?  A .
20 Y es , sir.

Q . W ill  you  tell us w hat y ou  did  f o r  these in juries 
that this little girl h a d ?

M r. S im and l: I  ob ject. I t  is im m aterial. 
T h e  d octo r  can testify  as to  the in juries, but 
I d on ’t think the treatm ent and all the other 
th ings are m aterial.

T h e  C ou rt: I d o n ’ t think it is m aterial.

30 Q . D id  y ou  treat her d u rin g  those five d a y s?  A . 
F ive  d a y s ; yes, sir.

Q . A n d  a fter  five days she le ft  the h osp ita l?  A . I 
d ischarged her, yes.

Q . W h a t  w as the physica l con d ition  o f  the little 
girl the n ight that y ou  saw  her w hen she w as brou gh t 
to  the hospital other than the con d ition  o f  con tu sion s 
and bruises that y ou  have already to ld  us a b ou t?  A . 
Shock .

4 0  Q . W a s  she in a bad or  slight state o f  shock , o r  
w h a t?  A . She rem ained under shock  about a cou p le  
o f  hours.
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State’s W itness, Charles P. Guassi, Cross

Q . A n d  th ere  w ere  n o  other in ju ries  ex cep tin g  
w hat y ou  to ld  u s?  A . T h a t ’ s all.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . Y o u  say she g o t  there at 8 :3 0  to  y ou r  h osp ita l?  
A . Y es , sir.

M r. S im an d l: T h a t ’s all.

B y  the C o u rt :

Q . L et m e understand it. In  these in ju ries  w as 
the skin broken  at any p lace?  A . Y es , sir.

Q . W h ere  w as the skin b rok en ?  A . In  the back.

T h e  C o u rt : T h a t ’s all.

B y  M r. S im a n d l:

Q . T h at cou ld  be prod u ced  by  a fa ll, cou ld n ’ t it?  
A . It  cou ld  be p rod u ced  by  a fall, too , sure.

B y  M r. W a ch e n fe ld :

Q . D o cto r , cou ld  all these in ju ries  be p rod u ced  by  
on e fall, sim ply by  the ch ild  fa llin g  d ow n  h erse lf?  
A . N o . It  is im possible fro m  the on e fall.

Q . T h ese  bruises and contusions and these w ou n ds 
as y ou  saw  them , in y ou r op in ion , w ere  they caused 
by  this g irl m erely  fa llin g  d o w n ?  A . N o , sir.

Q . W h a t  w ere  they caused b y ?  A . I t  w as— she 
m ust have been on  the grou nd , rolled  on  the grou nd  
fo r  fo u r  o r  five feet.

B y  M r. S im an d l:

Q . T h is  breaking o f  the skin in the back, d o c t o r ,  
that w as m erely  w hat y ou  term ed a “ laceration ”  ? A . 
A  laceration , yes.

/
It

10

¿0

30

4 0

M r. S im and l: T h a t ’ s all.
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LILLIAN D O W L I N G , a w itness called in b eh a lf 
o f  the State, being  first du ly  sw orn , testified as fo l -

low s : ,

Direct-examination by M r. W ackenfeld:

B y the C ou rt:

Q. D o  you  g o  to  s ch oo l?  A . Y es.
Q . W h ere  d o  you  g o  t o  s ch o o l?  A . N ew ark.
Q . H o w  lon g  have y ou  been g o in g  to  s ch o o l?  A .  

A  lon g  time.
Q . A n d  w hat d o  y o u  study in sch ool ? A . Spelling. 
Q . Can y o u  spell a little? A . Y es , sir.
Q . A n d  read, t o o ?  A . Y e s , sir.
Q . D o  y ou  say y ou r prayers at n igh t?  A . Y es ,

sir.
2 0  q  A n d  you  believe in G o d ?  A . Y es , sir.

Q . D o  y ou  think G od  punishes people i f  they tell 

stories? A . Y es , sir.

B y  M r. W a ch e n fe ld :

Q . D o  y ou  rem em ber y ou r A u n t M a ry ?  A . Y es , 

sir.
Q . W e re  y o u  w ith  y ou r A u n t M a ry  on  the n ight 

o f  M a y  15th o f  last year, L illia n ?  A . Y es , sir.
30 Q . A n d  w here w ere  y ou  w ith  y ou r  A u n t M a ry  ? A . 

T o  m y m oth er ’s house.
Q . A n d  w here d id  she liv e ?  A . N inth  Street.
Q . D o  y ou  k n ow  w here B loom fie ld  A v en u e  is and 

N inth  S treet? A . Y es , sir.
Q . W h ere  w ere  y ou  g o in g  w ith  y ou r  A u n t M a ry  

that n igh t?  A . I w as g o in g  h om e to  her house.
Q . ’W h ere  d id  she live at that tim e?  A . 329  P a rk  

A venue.
4U Q . S o  w hen y ou  g o t  to  B loom fie ld  A ven u e, w ou ld  

y ou  g o  tow a rd  M on tcla ir , o r  w ou ld  y ou  g o  tow ard
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N ew ark  to  g o  hom e to  y ou r  A u n t  M a ry ’ s h ou se?  A .
W e  w ere  g o in g  d ow n  tow ards N ew ark .

Q . A n d  d o  y ou  k n ow  w hat tim e o f  n igh t it w as 
w hen y ou  g o t  to  the corn er o f  9th Street and B lo o m -
field A ven u e , about w hat tim e it w as ? A . 25 m in-
utes to  9.

Q . W h e n  y o u  g o t  to  B loom fie ld  A ven u e and N orth  W  
9th  Street, d id  y ou  cross  o v e r  B loom fie ld  A v e n u e ?
A . Just b e fo re  w e  crossed  ov er  m y  aunt look ed  upl 
and d ow n  both  sides o f  the street.

Q . D id  y o u  see her look  up and d ow n , L illia n ?
A . Y es.

Q . A n d  then d id  y ou  start to  cross o v e r ?  A . Y es , 
sir.

Q . W h e n  y ou  started to  cross over, d id  y ou  see any 
cars on  B loom fie ld  A v en u e  com in g  tow ards you  at all ? 20
A . M y  aunt look ed  up and d ow n  and she d idn ’ t see 
any but w hen she stepped o f f  the curb w e saw  a light 
fa r  aw ay.

M r. S im an d l: I ob je c t  to  the latter part o f  
the answ er, and m ove  that it be stricken out.

T h e  C ou rt: Strike ou t w hat the aunt saw.

Q . W a s  it ra in ing  that night, L illia n ?  A . N o , sir.
Q . W a s  it a little b it fo g g y , o r  w as it clear that 30  

n ig h t?  A . It w as fo g g y .
Q . W h en  y ou  started to  cross B loom fie ld  A ven u e, 

did  y ou  g o  all the w a y  across B loom fie ld  A v en u e?  A .
N o , sir.

Q . W h a t happened, L illia n ?  A . I w as h it by  an 
autom obile.

Q . W a s  y o u r  A u n t M a ry  w ith  y ou  at the tim e you  
w ere hit by  the au tom ob ile?  A . Y es , sir.

Q . D id  she have h old  o f  y ou r  hand, o r  d id  you  4 0  
have h old  o f  her h an d ? A . She had hold  o f  mine.
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Q . W a s  she on  y ou r  le ft-h an d  side, L illian , or  at 
you r right-hand s id e?  In  oth er w ords , as y o u  w ere 
com in g  across B loom fie ld  A ven u e, w as y ou r  A u n t 
M a ry  th is side o f  y o u  (in d ica t in g ) , o r  w as she on  
the other side o f  y o u ?  A . O n  this side o f  m e (in d i-

ca tin g ).
10 Q. T h at w ou ld  be  y o u r  le ft-h an d  side, is that r igh t?  

A . Y es , sir.
Q . A n d  n ow , h o w  fa r  across B loom fie ld  A ven u e 

d id  y ou  g o  b e fo re  this au tom obile  struck y o u ?  A . 
T o  the first car track.

Q . B e fo re  the autom obile struck you , d id  y ou  hear 
it b low  a h orn  o f  any kind, L illia n ?  A . N o , sir.

Q . D id  y ou  see it at all b e fo re  it struck  y o u ?  A . 

N o , sir.
20 Q . A n d  w hen it struck  you , w here d id  y ou  g o  t o ?  

D id  y ou  fall d ow n  on  the street, o r  d id  it th row  y ou  
som e distance, o r  w hat happened, d o  y ou  rem em ber ? 
A . N o , s ir ; I  d on ’t rem em ber.

Q . A n d  a fter this accident happened, w hen  y o u  
w ere h it by  an autom obile, w here d id  y ou  n ex t find 
y o u rse lf?  W e re  y ou  still on  the street? A . N o , sir. 
I w as in the hospital.

Q . H o w  lon g  d id  y ou  stay in the hospital, L illia n ?  

30 A . F iv e  days.
Q . W e re  y ou  hurt in this acciden t? A . I d on ’ t 

know .
Q . W e re  y o u  h u rt?  D id  y ou  have any in ju r ie s?  

W e re  y ou  hurt in the accid en t?  A . Y es , sir.
Q . W h ere  w ere  y o u  h u rt?  A . M y  little finger.
Q . Is it all righ t n o w ?  A . N o , sir.
Q . W h a t  is the m atter w ith  -it? A . (It is still 

crooked .
4 0  Q . A n d  did  y ou  have any other hurts on  y o u ?  A . 

Y es , 3rr.



53

State’s  W itness, Lillian Dowling , Cross

Q. W a s  y ou r  leg  h u rt at a ll?  A . Y es , sir.
Q . W h a t  w as the m atter w ith  y ou r  le g ?  A . I t  

hurt, but I d o n ’ t k n ow  w hat w as the m atter w ith  it.
Q . D id  y ou  have any oth er h u rts?  A . Y es , sir,
Q . W h e re  w ere  the oth er h u rts?  A . A rm .
Q . A n y  m o re ?  A . B ack  o f  the neck  and m y  head.
Q . D id  y ou  see y ou r  A u n t M a ry  a fter  that, L illian ? 10 

A . N o , sir.

Q . Y o u  d id n ’t see her a fter  the accident happened?

M r. S im an d l: I ob ject , i f  y ou r  H o n o r  please.
H o w  is that m ateria l?

T h e  C o u r t : O b je c t io n  sustained.

B y  the C o u rt :

Q. L et m e see y ou r  finger. (S h o w n .)  O h , I see.
W a s  that straight b e fo re  the acciden t?  A . Y es , sir. 20

C R O S S -B X A M I N A T I O N  by M r. Simandl:

Q. L illian , it w as very  fo g g y  that night, w asn ’ t it?
A . Y es , sir.

Q . Y o u  cou ld n ’t see v ery  far, cou ld  y o u ?  A . N o , 
sir.

Q . W h e n  y ou  started to  cross across the street, d id  
y ou  see any ligh ts?  A . Y es , sir. 30

Q . A n d  d id  y ou  stop on  y ou r w ay  across the street 
any ? A . I d o n ’t know . I d o n ’t rem em ber.

Q . Y o u  d o n ’ t rem em ber w hether y ou r  aunt stopped 
o r  w hether y ou  stopped ? A . O h, I rem em ber w e g ot 
to  the first ca r  track.

Q . Y o u  cou ld n ’t see v ery  fa r  at all, cou ld  you , in 
the f o g ?  A . N o , sir.

Q . D id  y ou  see m ore than one ligh t?  A . T w o .
Q . W e re  they close together o r  w ide apart? A . 4 0  

T h ey  w eren ’ t v ery  w ide apart.
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Q. Is  that the on ly  lights y ou  cou ld  see? A . Y e s , 

sir.

M r. S im andl: T h a t ’ s all.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachen- 

^  feld :

Q . L illian , d o  y ou  k n ow  w here the city  p layground  
is up there on  B loom fie ld  A v en u e  ? A . Y es , sir. 

q  W e re  y ou  w alk ing  tow ards the city  p la y g rou n d ?

A . Y es , sir.
Q . Y o u  cou ld n ’t tell— did  y o u  see this car b e fo re  

it struck you , L illia n ?  A . I d o n ’t k n ow  w h at y o u  

mean.
Q . D id  y o u  see it b e fo re  it struck y o u ?  A . A ll

20 I saw  w as the lights on  it.
Q . W a s  it near to  y ou  then o r  fa r  a w a y ? A . I

d on ’ t know .

M r. W a c h e n fe ld : A ll right.

T H E O D O R E  G O T I S A R , w itness called in beh a lf 
30 o f  the State, being  first du ly  sw orn , testified as f o l -

low s :

Direct-examination by M r. W achenfeld:

Q . M r. G otisar, w here d o  y ou  liv e ?  A . 132 W a sh -

ington  Street.
Q . In  N ew a rk ?  A . Y es , sir.
q  W e re  y ou  liv in g  there in the m onth  o f  M a y  o f  

last y ea r?  A . Y e s , sir.
>40 Q- W e re  y ou  u p  on  B loom fie ld  A ven u e anyw here 

near the intersection  o f  N orth  9th  Street on  the night 

o f  M a y  15th ? A . Y es .
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Q . W e re  y o u  w alk ing  o r  w ere y ou  d r iv in g ?  A .  I 
w as driv ing.

Q . A n d  in w h ich  d irection  w ere y ou  g o in g  on  
B loom fie ld  A v e n u e ?  W e re  y ou  g o in g  tow ard  N ew ark  
o r  tow a rd  M on tc la ir?  A . I w as com in g  tow ard s 
N ew ark .

Q . A b o u t  w hat tim e o f  n ight w as it, d o  y ou  k n ow  ? 
A . Q uarter t o  n in e ; som eth ing  like that.

Q . D id  y ou  h ave a w atch or  a clock , o r  is that ju s t 
w h at y ou  figu re?  A . T h a t is ju s t  w hat I figure.

Q . A n d  as y ou  g o t  tow a rd  the intersection  o f  
N orth  N inth  Street, d id  y ou  see an accident happen 
th ere? A . Y es. I saw  an accident.

Q . W h a t  k ind o f  a n igh t w as this, as to  the 
w eather cond itions. W a s  it clear o r  raining, o r  w hat 
w as the con d ition ?  A . V e r y  bad n ig h t; v ery  fo g g y .

Q . H o w  fast w ere y ou  d riv in g  at that tim e? A . 
W ell, I w as g o in g  v ery  slow . I rem em ber I even, 
had m y w indshield  open because I cou ld n ’t see. T h e  
fo g  w ou ld  get on  the glass.

Q . A n d  y ou  cou ld n ’t see th rou gh  it, is that it?  A . 
T h a t ’ s it.

Q . S o  y ou  had the w indshield  op en ?  A . Y e s , and 
I w as g o in g  very  slow , about fifteen  m iles an hour, 
betw een tw elve and fifteen  miles.

O . W h en  y ou  g o t  tow ards N orth  9th Street, d id  
y o u  see an accident happen?, A . Y es , sir.

Q. D id  y ou  see a w om an  and a little g irl try in g  t o  
cross  B loom fie ld  A v en u e  at that in tersection? A . I 
ju st happened to  see them.

Q . In  w hich  direction  w ere they w alking, and 
w here w ere they at the tim e y ou  saw them ? A . T h ey  
w as standing in the m iddle o f  the street righ t betw een 
the fo u r  car tracks.

Q . L o o k  at this diagram , please.

10

20

3 0

40
T h is (in d ica t-
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in g ) is B loom fie ld  A venue. T h is  is g o in g  tow ard  
N ew ark, and that is the d irection  y ou  w ere  g o in g ?  

A . Y es.
Q . W h en  y ou  say they w ere  standing in the m iddle 

o f  the street betw een the car tracks, d o  y ou  m ean in 
the m iddle  o f  the tw o  car tracks? A . T h e re  is fou r .

10 T h ey  w ere standing right betw een the w est bou n d  an^ 
the. east bound tracks, righ t there (in d ica tin g  on  

m a p ).
Q . A n d  cou ld  you  tell by  look in g  at that w hether 

the lady, the w om an  w as nearer to  y ou  o r  w hether 
the g irl w as nearer to  y o u ?  A . T h e y  w ere standing 
side by  side, fa c in g  the south, I think.

Q . W e re  they g o in g  tow a rd  the city  p la y g rou n d ? 
A . Y es, that’ s w here they w ere goin g .

20  Q . N o w , that is w h ere  they w ere  at the tim e y o u  
n oticed  them ? A . Y es.

Q . W h a t happened a fter  that? D id  they w alk  
across B loom field  A ven u e, o r  d id  som eth ing  else hap-
pen ? A . These things happen so  quick. I saw  the 
w om an  standing there and the child  and several cars 
w ere  com in g  up fro m  N ew ark , and all o f  a sudden 
one o f  the cars struck the w om an  and the child. I 
cou ld  hear a dull noise.

30 Q . D id  y ou  see the car actually strike? A . N o .
Q . W h a t m akes y o u  say, then, that it d id ?  A . It 

w as the n oise  that I heard.

M r. S im a n d l: I o b je c t  and I ask that tha 
answ er be stricken ou t as a conclusion .

T h e  C ou rt: Y e s , strike it out, all except that 
he heard a noise.

Q . Y o u  heard a n o ise?  A . Y es .
Q . W h a t  k ind o f  a n o ise?  A . A  dull noise.
Q . A n d  a fter  y ou  heard the noise, w hat d id  y ou

4U
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see th en ? A . W ell, I saw  first that the ch ild  w as righ t 
in fron t o f  m y  car, about fifteen  feet o r  tw enty  fee t 
in fron t o f  m y  car.

Q . W a s  she standing there o r—  A . L a y in g  on  
the ground .

Q . H o w  did  she get there? D id  y ou  see h ow  shei 
g o t  th ere? D id  she w alk  o r  w as she th row n  o v e r ?  10  
A . She m ust have been th row n  over, I suppose.

Q . H o w  near to  the right-hand side—

M r. S im andl ( in te r ru p t in g ) : I o b je c t  to
w hat this w itness supposes, unless he actually 
saw  w h at happened. I ask that it be  stricken 
out.

T h e  C ou rt: Strike it out.

O . H o w  near to  the right-hand cu rb  w ere  y ou  d r iv - 20 
ing  at that tim e? A . 1 was very  close  to  the right- 
hand curb.

O . A n d  y ou  say then that the little g irl w as at that 
tim e about fifteen  feet in fron t  o f  y ou r  car, is that 
r igh t?  A . Y es.

Q . H o w  near to  the curb w as the b od y  o f  the lit-
tle g ir l?  A . A b o u t  w ithin  six  feet o f  the curb.

O . W h a t becam e o f  the w om a n ?  A . I look ed  ov er 
in the m idd le  o f  the road  w here I saw  the w om an, 30 
and the w om an  w as laying  on  the car tracks.

Q . O n  w h ich  car track s? A . She w as layin g  on  
the—

O . T h e  one g o in g  tow ard  M on tcla ir?  A . N o , to -
w ards N ew a rk ; the ohe that goes to  N ew ark .

Q . A t  the tim e you  saw  this little g ir l ’ s body , as 
y ou  say, about fifteen feet in fron t o f  you , and s ix  
feet fr o m  the curb, w as she ly in g  th ere? A . Y es .

Q . W a s  she conscious or  u n con sciou s? A . S h e 40  
w as crying.
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Q . D id  y ou  stop  y ou r car at that tim e? A . Y es .
• Q . D id  y ou  get ou t?  A . Y es .

Q . N o w , then, at the tim e y ou  heard this dull 
noise, y ou  say y o u  saw  a couple o f  cars com in g  up 
fro m  N ew ark , is that r igh t?  A . Y es .

Q . H o w  m any o f  these cars w ent past you , one o r  
td  m ore  than on e?  A . I  can ’t tell y o u  that.

Q . D id  y o u  see a car g o  past y o u ?  A . N o , l\ 
d idn ’t see anyth ing outside I saw  the w om a n  there 
and I saw  cars in the d istance com in g  tow ards M o n t-

clair.
Q . N ow , d id  on e  car com e out o f  the other cars 

and pass them ? A . I cou ld n ’ t tell y ou  that.
Q . H o w  m any cars w en t past y ou r  autom obile  ? A . 

I d o n ’ t k n ow  anything about that. It w as a bad 
20  night and I had to  w atch  m y w ay , and it on ly  to o k  

a second fro m  the tim e I saw  that lady and the ch ild  
until I saw the ch ild  in fro n t  o f  m e. I w as look in g  

straight ahead.
Q . D id n ’t a car g o  by  you , past y ou r  car, g o in g  to -

w ard  M on tcla ir?  A . W e ll, I  d on ’ t k n ow  w hat I 
should answ er you .

Q . Y o u  should answ er tru th fu lly  ju st exactly  w hat 
y ou  saw ? A . I d idn ’t observe that. I ju st saw  that 

30 child and I stopped the car. W h a t  happened on  the 
other side o f  the road  I cou ld n ’t see at the sam e 

time.
Q . D id n ’t you tell us b e fo re  at a trial o f  this case 

that y ou  saw  a car g o  by  ? A . Y es , m aybe I did.
Q . . Is that the truth, o r  isn ’t it?  A . I assum e that 

a car w ent by.

M r. S im andl: I ob ject , and m ove  that it be 
stricken out.

T h e  C o u rt : S trik e  it out.40
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Q . Y o u  can ’t assum e anything. Y o u ’ve g o t  t o  tell 
us ju s t  exactly  w hat y o u  saw. D id n ’ t y o u  see a car  
g o  past y ou  g o in g  tow ard  M on tc la ir?  A . Y es , I  saw  
the car com in g  by.

Q . D id  y o u  see it g o  past y o u ?  A . O f  course it 
m ust h ave w ent past.

M r. S im an d l: I  ask that that be stricken 
out.

T h e  C ou rt: Y es , strike it out.

B y  the C o u rt :

Q . Y o u  d id n ’t see it any m o re ?  A . I d on ’ t kn ow  
w here the car went. I look ed  straight ahead.

Q . D id  that car stop  o r  d id  it g o  tow ard  M on t-
c la ir?  A . It kept on  g o in g , I suppose. £ q

Q . S trik e  th at out. D o n ’ t suppose anything. T ell 
us exactly  w hat y ou  saw. D id  y ou  see a car  g o in g  
tow ard  M on tc la ir?  A . B e fo re  I saw —

B y M r. W a ch e n fe ld :

Q . E ither b e fo re  o r  a fterw ards, T e ll us every-
th ing y o u  sa w ? A . I saw  it g o in g  to  M ontcla ir, tw o  
o r  three o f  them .

Q . D id  it stop ? A . N o .
Q . H o w  m any cars w ent past you , on e o r  tw o  or  

three? A . T h ree  o f  them.
Q . T h ree  o f  them  w ent past y o u ?  A . I saw  three, 

o f  them  com in g  up.
Q . H o w  m any w ent past you  is m y  qu estion ? A .

Y o u  w ant m e to  tell y o u  w hat I saw ?
O . A b so lu te ly ?  A . I d idn ’ t see any g o  past me.
O . D id  y ou  say at the last trial that y ou  saw  on e

car g o  b v ?  A . I d on ’t rem em ber that.& . . 4 0
O . D o  y ou  rem em ber this q u estion : “ A fte r  the
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lady fe ll on  the car track, a fte r  the ch ild  w as then 
ten o r  fifteen  feet ahead o f  y ou r car, d id  y o u  see a 
car g o  b y ?  A . Y es , I saw  a car g o  b y .”  D id  y ou  
answ er that w ay ? A . I d o n ’ t rem em ber that. M aybe  

I did.
Q . D id  you  answ er this question?

"  M r. S im and l: Is the prosecu tor attem pting
to  im peach his ow n  w itness?

T h e  C ou rt: I d o n ’t kn ow . H e  hasn ’ t said 
w hat he is doing.

M r. W a ch e n fe ld : I am  surprised, and I am  
g o in g  to  say that this w itness at the fo rm er 
trial m ade statements w h ich  are inconsistent 
w ith  his testim ony that he is n o w  o ffer in g , and 
I am not reading his testim ony at the prev ious 
trial f o r  the purpose  o f  im peach ing his testi-
m ony, but fo r  the purpose o f  neutralizing it.

M r. S im and l: V e ry  w ell said. I  have n o  
ob jection  to  you r d o in g  that.

Q . D id  y ou  answ er that question  that w ay— “ Y es ,
I saw a car g o  b y ”  ? A . I d on ’t rem em ber that.

Q . D o n ’t y ou  rem em ber w hat y ou  testified to  be-

fo r e ?  A . N o .
30 Q . D o  y ou  rem em ber this qu estion : “ W a s  it g o in g  

fast o r  slow  ?”  A . It  w as g o in g  fast. T h e  car I saw  
com in g  up w as g o in g  fast.

Q . T h e  car y ou  saw com in g  u p  w as g o in g  fast, 

w as it?  A . Y es .
Q . A n d  d id  it g o  past y ou  o r  d id  it stop, this car 

that w as g o in g  fa s t?  A . Y es , it w en t past me.
Q . N o w , d id  these oth er cars that y o u  saw  com in g  

up, d id  they stop  o r  d id  they g o  past y o u ?  A . I  d on ’t

4 0  k n ow  that.
Q . W h en  y ou  stopped, h o w  m any cars d id  y ou  see
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com in g  up fr o m  N ew ark  at that tim e? A . I t  w as 
three cars I saw  com in g  up.

Q . N o w , one car w ent past y ou  w hen y ou  g o t  ou t  
o f  y ou r  car  a fte r  this accident happened, y o u  say?
A . Y es.

Q. A t  that tim e h ow  m any cars d id  y o u  see stand-
ing th ere?  A . I d id n ’t look  o v er  there righ t aw ay. IQ

Q . D id n ’t look  o v er  w h ere? A . I  p icked up  the 
child and put it in the car, and a fterw ards I look ed  

*  o v e r  t o  turn around, and there w ere oth er cars stand-
ing there.

Q . T h e re  w ere  several cars there, y o u  m ean? A .
I d o n ’t k n ow  i f  those cars w ere  t  e ones I saw com in g  
up or  w hether they w ere  oth er cars.

Q . H o w  m any cars w ere  standing there ? A . A b o u t  
three o f  them. 20

Q . D id n ’t y ou  answ er that question  differently  at 
the last trial o f  this case? D id n ’t you  say there w ere  
tw o ?  A . W ell, m aybe tw o.

Q . L isten  to  this. D id n ’t y ou  answ er this w ay at 
the last tr ia l: “ Y o u  w ere in y ou r car w hen one car 
passed y o u  g o in g  about thirty m iles an hour, w eren ’ t 
y o u ?  A . Y es . Q . Is that the on ly  car that passed 
y o u  then that y ou  k n ow  o f  ? A . I can ’ t tell y ou  that. 
W h en  I g o t  ou t o f  m y  car there w ere tw o  other cars 30  
stopped on  the oth er side.”  Is that r ig h t?  A . Y es.

O . W e re  there tw o  o r  s ix  o r  eight or ten ? H o w  
m any w ere there? A . T h ey  kept stopping  right along, 
you  see. E v ery b od y  that cam e up  stopped.

Q . I appreciate that, but I am asking y ou  now , 
im m ediately  a fter  the accident happened w hen y ou  g o t  
ou t o f  y o u r  car, h ow  m any other cars w ere there 
there ? A . T h ere  w asn ’t any cars there.

Q . H o w  m any cars had passed y o u ?  A . W h ile  I' 4 0  
stopped ?
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Q. N o t w hile y ou  stop ped ; w hen  the accident hap-
pened? A . Y o u  are try in g  to  get som ething ou t o f  

m e that I d idn ’t see.
Q . I am not try in g  to  get anyth ing out o f  you . A l l  

I w ant to  k n ow  is everyth in g  that y ou  saw  up there. 
D id n ’t y o u  say a car passed y ou  and it w as g o in g  

10  fa st?  A . Y es .
Q . D id  y ou  see that car o r  d o  y ou  assum e that? 

A . N o . T h e  car w ent past.
O . A n d  it w as g o in g  fa st o r  s lo w ?  A . It  w as g o -

ing  fast.
Q . A b o u t h ow  fast w ou ld  y o u  say it w as g o in g ?

M r. S im a n d l: I ob ject. T h e  w itness is n o t 
qualified to  answ er that. H e  has said several 
tim es that he hadn ’t n oticed  any car.

M r. W a ch en fe ld : I f  y ou r  H o n o r  please, first 
counsel says he isn ’t qualified on  speed, and 
then he says he never noticed  the car.

M r. S im an d l: T h e  op in ion  m ust be based on  
facts, and the m an m ust a lso  have k n ow ledge.

Q . Y o u  w ere d r iv in g  a car that n ig h t?  A . Y es .
Q . H o w  lon g  have y ou  been d riv in g  a car ? A . 

F ive  years.
30  Q . D o  y ou  k n ow  w h at rate o f  speed a car is  g o -

ing, approxim ately , w hen y ou  look  at it?  A . Y es.
Q . H o w  fast w as this car g o in g ?

M r. Simandl*. I ob ject  on  the grou n d  that 
there has been n o  p r o o f  to  sh ow  w hat car this 
was. T h e  w itness said continually  it m ust 
have passed him . H e  doesn ’t k n o w  w hether it 
w as this car that struck o r  not. I t  is on ly  
g o in g  to  con fu se  the ju ry . T h ere  is n o  p r o o f  

^  that h e  k n ow s that any car struck this w om an.
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H e  says there w ere  three cars com in g  up the 
avenue, and I subm it, i f  y o u r  H o n o r  please, 
there is n o  p r o o f  that the car in question  w as 
the car that this m an saw.

T h e  C o u r t : It w ou ld n ’t m ake any d ifference  
w hether there w ere  p r o o f  that the car in ques-
tion  (w as the car driven  by  the defendant. T h e  10 
prosecu tor  can sh ow  that, and he can connect 
it up  a fterw ards. T h e  w itness has testified 
that a car d id  g o  past h im  and w ent past fast. 
N o w , the prosecu tor asks, “ H o w  fast”  did  
that car g o ?  I w ill a llow  that question.

M r. S im andl: I pray  an exception .

Q . H o w  fast d id  it g o ?  A . A b o u t  tw enty-five or  
thirty.

Q . D id  y ou  hear that car sound any h orn  o r  b low  
any h orn  at that tim e?- A . N o .

Q . W h en  y ou  say tw enty-five o r  th irty, y ou  m ean 
tw enty-five o r  th irty  m iles an h ou r?  A . Y es.

Q . W h a t  m akes y ou  say tw en ty -five? A . W ell, I 
w ou ld n ’t dare to  m ake such an accurate statem ent by 
a mile.

Q . Y o u  m ade an accurate statem ent at the last trial 
o f  this case w hen y ou  said it w as g o in g  th irty  m iles 
an h ou r, d id n ’t y ou  ? A . P robab ly  I said thirty.

Q. W h a t  is the truth in this th in g? W e  w ant to  
k n ow  y ou r  best op in ion  as to  h ow  fast this car w as 
g o in g ?  W a s  it g o in g  thirty m iles an hour, tw enty- 
five o r  th irty -five? A . I use m y  best ju d gm en t w hen 
I say betw een tw enty-five o r  th irty  m iles an hour.

Q . D id n ’ t y ou  sa^ at the last trial it w as g o in g  
about th irty  m iles an h ou r?

M r. S im andl: I ob ject, i f  y ou r H o n o r  please. 4 0

T h e  C ou rt: I assum e the prosecu tor takes 
the same position  he did  before .

20
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M r. W a ch e n fe ld : I m ake the sam e an-

nouncem ent.

Q . D id n ’t y ou  say last tim e it w as g o in g  about 
thirty m iles an h o u r?  A . I d on ’ t rem em ber anything 
w hat I said the last tim e.

Q . L isten  to  this qu estion ?

M r. S im a n d l: Just a m inute. I ’d  like the 
prosecutor to  state w hen and in w hat cou rt 
and in w hat p roceed in g  this w itness testified, 
that is being  alluded to.

M r. W a ch e n fe ld : D o  y ou  w ant m e t o  d o

that?
M r. S im andl: Y es.
M r. W a c h e n fe ld : I am  re ferr in g  to  the tes-

tim on y  in the case o f  the state against John 
C osgrove , Jr., on  the ch arge o f  m anslaughter 
f o r  the k illing  o f  a w om an  arising  out o f  an 
accident that occu rred  M a y  15th, 1923, at 
B loom field  A ven u e at the corn er o f  N orth  9th 
Street, and the w om a n ’ s nam e w h o  w as killed 
w as M a ry  M ulraney .

M r. S im an d l: N o w , w e have it on  the rec-

ord .

Q . D id n ’t y ou  say on  the trial o f  that case, d idn ’t 
y ou  m ake this answ er, that the car w as g o in g  th irty  
m iles an hour— d idn ’t y o u ?  A . I d o n ’ t rem em ber 

that.
Q . Y o u  d on ’t rem em ber? A . N o .
0 .  I f  y ou  said at the last trial that this car  w as 

g o in g  thirty m iles an hour, w h y  d o  y ou  say n ow  it 
w as g o in g  on ly  tw en ty -five?  A . I am  saying the 
same th ing n o w ; betw een  tw enty-five and th irty  is 
m y  best judgm ent.
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Q . Y o y  d idn ’ t say anyth ing about tw enty-five on  
the trial o f  the other case that I m en tion ed? Y o u  
said it w as g o in g  about th irty  m iles.

M r. S im a n d l: I ob ject, i f  y ou r  H o n o r  please. 
A l l  th is is argum entative and stating a con -
clusion  on  the part o f  the prosecutor.

T h e  C ou rt: I think it does, too .

Q . D id  y ou  on  the last trial state it w as g o in g  
about tw en ty -five  m iles an h o u r?  A . N o .

M r. S im an d l: I ob ject , i f  y ou r  H o n o r  please. 
T h is  is n ot the p rop er fo rm  to  neutralize the 
testim ony o f  this w itness.

T h e  C ou rt: S trike it all out.
M r. W a ch e n fe ld : I consent.

Q . W a s  this car g o in g  in y ou r  op in ion  nearer thirty 
o r  w as it g o in g  nearer tw enty-five m iles an h o u r?  A . 
I d o n ’ t! k n ow  w hat to  answ er to  that.

T h e  C ou rt: H e  wants to  g et y ou r  op in ion  on  the 
subject. D o  you  think he w as g o in g  nearer thirty 
o r  nearer tw en ty -five?

T h e  W itn ess : I dare not m ake— I dare not judge: 
that. I w ou ld  sim ply be m aking a guess to  answer 
that question.

Q . G ive  us y ou r guess, then? A . A ll r ig h t; nearer 
to  th irty  I am pretty sure.

M r. W a ch e n fe ld : T h a t ’ s all.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q. M r. G otisar, you  also testified at the trial o f  
John  C osg rov e , Jr., in th is court room  on  N ovem b er 
26th , 1923, as fo llow s , d idn ’t y o u  (p . 7 6 ) :  “ Q . T h ey
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all passed you , d idn ’t they (m ean in g  b y  ‘they ’  the 
ca rs) ? A . O f  course they m ust have passed m e, but 
I to ld  y ou  b e fo re  that I d idn ’t pay any attention to  
the cars. I had to  stop  m y car t o  take care o f  the 
child. I d idn ’t lo ok  a t the le ft-h an d  side o f  the road  
any m ore .”  Y o u  said that, d idn ’t y o u ?  A . Y es.

^  M r. S im an d l: T h a t ’s all.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachertr 

feld :

0 .  T h is  car that y ou  are speaking o f  that y ou  saw  
that y ou  think w as g o in g  about o r  nearly  th irty  milesf 
an hour, d id  that pass the oth er tw o  cars? A . Y e s . 
It  w as alongside o f  another car  com in g  up.

Q . D id  it stay a lon gside  o f  it o r  d id  it pass i t ?  
A . It  w as passing it.

Q . D id  it pass it?  A . T h e  same argum ent. It  
happened so  quick I can ’ t rem em ber. I can ’t tell y o u  

all these things.
Q . D o n ’t y ou  k n ow  w hether th is car that w as g o -

ing, as you  say, th irty m iles an hour, w hether it passed 
the oth er tw o ?  A . Y es, it passed it.

Q . It did  pass it ?  A . Y es .
Q . Y o u  are n ot assum ing that, are y o u ?  A . N o,, 

sir.

M r. W a c h e n fe ld : T h a t ’ s all.

R E -C R O S S  E X A M I N A T I O N  by M r. Simandl:

Q . T h a t is m erely, w hen  y o u  say it w as g o in g  be-
tw een tw en ty -five  and th irty  m iles an hour, that is 

4t) m erely  y o u r  estim ate o f  th e  speed o f  the car, isn  t  
it?  A .  Y es , sir..
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Q . A n d  y ou  d id n ’t see that car  exceptin g  that it 
w as com in g  tow ard s you , is that r ig h t?  A . T h a t ’ s 
right.

Q . A n d  y ou r  attention w as m ore  or  less fo cu sed  
o n  the ch ild , w asn ’t it?  A . T h a t ’ s right.

Q . Y o u  d id n ’t have m uch  o f  an opp ortu n ity  to  see 
this oth er car, d id  y o u ?  A . Y es , that is right.

Q . Y o u  ju st g o t  a  g lance at it and y ou  saw  this 
ch ild  and y o u  centered y ou r m ind  on  the ch ild ?  A . 
Y es .

Q . Is that r igh t?  A . Y es.

M r. S im an d l: T h a t ’ s all.

D A N I E L  D E V E R , w itness called in behalf o f  the 
State, be in g  first du ly  sw orn , testified as fo llo w s :

Direct-examination by M r. W ackenfeld:

Q . M r. D ever, w ere  y ou  up there on  B loom fie ld  
A v en u e  near either N orth  8th o r  N orth  9th Street 
on  the n ight o f  M a y  15th, w hen this accident hap-
pen ed? A . Y es , sir.

Q . W h e re  w ere y ou  at that tim e? A . In  the res-
taurant on  B loom fie ld  A venue.

Q . W h a t is the nam e o f  that restaurant? A . P h il- 
b y  R estaurant.

Q . W e re  y ou  in the restaurant o r  w ere y ou  near 
the restaurant? A . I w as sitting in the car in fro n t  
o f  the restaurant.

Q . W h o s e  car w as that? A . B uck  K rau th ’s.
Q . H o w  lon g  b e fo re  this happened had you  k n ow n  

K rau th ? A . F o r  about s ix  o r  seven years.
O . B e fo re  the accident happened? A . Y es , sir.
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O . A n d  had y ou  been in som e oth er place that n igh t 
w ith B uck K rauth  b e fo re  the accident happened o r  d id  
y ou  ju st m eet h im ? A . I m et h im  that n ight and 
w e w ent d ow n  to  the Studebaker people to  look  at 

m y  car.
Q . Y o u  w ent d ow n  w ith  h im ? A . Y es .

10 Q . D id  y ou  drive  d ow n  to  -the S tudebaker C om -

pany in his ca r?  A . Y es.
Q . T h en  y ou  cam e back  fr o m  the Studebaker C om -

pan y? A . Y es .
Q . A n d  then y o u  stopped at this restaurant on

B loom fie ld  A v en u e?  A . Y es .
Q . D id  y ou  get ou t o f  the car and g o  in to  the res-

taurant o r  d id  y ou  stay in the ca r?  A . K ept staying 

in the car talking.
20 Q . N o w , look  at this diagram . W ill  y ou  tell u s 

about w here this restaurant is o n  B loom fie ld  A v e -
nu e? T h a t (in d ica tin g ) is N orth  8th Street there. 
T h is  is N orth  9th Street. I take it that the restaurant 
is  on  that side opposite the c ity  p la y g rou n d ? A . 

Y es.
Q . Is it nearer 8th o r  9th  S treet? A . I t  is  nearer 

to  8th Street. E igh th  Street com es in on  an angle.
Q . H ere  is a bu ild in g  m arked a “ brick  bu ild in g .”

30 T h e  restaurant is in that brick  b u ild in g ? A . Y es , 

sir.
0 .  H o w  lon g  had y ou  been sitting ou tside  b e fo r e  

the accident happened? A . I guess fifteen  o r  tw en ty  

m inutes.
Q. W a s  K rau th  there du rin g  that tim e ? A . Y es , 

sir.
Q . W a s  there an ybody  else in that car  besides y ou  

and K ra u th ?  A . N o , sir.
4 0  Q . N o w , did  y ou  see an accident happen th ere? A . 

Y es , sir.
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Q . W h ere  d id  the accident happen? A . B y  9th 
Street.

Q . D id  the accident in volve  several pedestrians and 
an au tom ob ile?  A . I d id n ’ t g et that.

Q . W h o  w as in volved  in the accident?

T h e  C ou rt: W h a t d id  y o u  see?
T h e  W itn ess : I seen this car co.m ing u p  at the rate 

o f  th irty  to th irty-five an hour, m aybe m ore, fo rty , 
and I heard this crash on  the left-hand side o f  the 
avenue. T h en  I sees this g ir l fly in g  through  the air 
and she w ent underneath the electric pole and rolled  
over. H e  w ent to  the right. I t  look ed  like he hit 
the cu rb  and w ent up B loom fie ld  A ven u e. H e  never 
stopped. H e  d id n ’ t look  back to  see w hat happened. 
T h is  car ju st kept on  goin g .

O . W h e n  y ou  say “ this car,”  d o  you  m ean the car 
that hit this w om an  and the g ir l?  W a s  it a w om an  
and a g ir l?  A . A  w om an  and a girl.

Q . W h e re  w as the w om an  and the g irl on  B loom -
field A v e n u e ?  In  w hich  direction  w ere they g o in g ?  
A . I  cou ld n ’t see that. I d idn ’t k n ow  anything until 
I heard the crash. T h ey  cam e out o f  9 th  Street.

O . W h e n  y ou  say “ this car”  y ou  are re ferr in g  to 
the car that struck this w om an  and the g ir l?  A . A f -
ter w e had caught them  and fou n d  ou t—

Q . Just a m inute. W e  haven ’t  g o t  to  that yet. 
Y o u  say it w as g o in g  about th irty-five to  fo r ty  m iles 
an h o u r?  A . Y es.

Q . B e fo r e  it struck this w om an  and this child , 
d id  y ou  hear it b low  a horn  o r  g ive  a signal o f  any 
k in d ?  A . N o .

Q . B e fo re  it struck them  d ’  it decrease its speed 
o r  turn to  the right o r  to  the le ft  b e fo re  it struck 
them ? A . N o .
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Q. W h ere  w as the w om an  and the little girl at the 
tim e they w ere struck b y  the autom obile  ? A . I t  
look ed  to  m e about— n ot on  the tro lley  track, but in 
the spaces in between.

Q . In  betw een the tw o  tro lley  tracks, one g o in g  to* 
N ew ark  and the other aw ay fro m  N ew a rk ?  A . 

10 Y es,
Q. W h a t becam e o f  the little g irl a fte r  the autom o-

bile struck h er?  A . She flew  th rou gh  the air on  the» 
side o f  the city  field underneath the electric pole.

Q . O ver oh  this side o f  B loom fie ld  A ven u e ( in -

d icating bn m ap ) ? A . Y es.
Q . N ear the electric lig h t?  A . E lectric  light, yes.
Q . T h is  d iagram  has an electric ligh t indicated h ere  

w here I have the p o in ter?  A . R ig h t  underneath that.
20 Q . H o w  near to  the cu rb  w ou ld  y ou  say th e  lit-

tle g irl w as th row n ?  A . She look ed  like she w a s  

right up against the curb.
Q . W h a t  becam e o f  the w om an  that w as w ith  h er ? 

A . I d id n ’t see her. She w as k n ocked  flat aw ay fr o m  
w here I was. T h en  w e  gave  chase w ay  up  there a fter  

the car.
Q . Y o u  say <(w e ga ve  chase.”  H o w  soon  a fte r  this 

accident d id  y ou  start to  g iv e  chase? A . I guess it 
30 w as a couple o f  seconds.

Q . W h en  y o u  w ent righ t a fte r  it w ere y ou  and 
K rauth  still a lon e? A . N o , sir.

Q  W a s  anybody  else w ith  y o u ?  A . A  fe llow  w e  
called “ Y o u n g  S h aw ” — h e ju m p ed  on  the running 

board .
Q . H a d  y ou  k n ow n  Shaw  b e fo re  this accident? A . 

Y es .
Q . F o r  h ow  lo n g ?  A . A  year o r  tw o  years.

4 0  Q . A n d  w here w as Shaw  at the tim e that the ac-
cident occu rred ?  A . W a lk in g  on  B loom fie ld  A v e -

nue.
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Q. D id  he g et on  the B uick  running board  that? 
K rauth  w as d r iv in g ?  A . H e  stood  o n  the running 
board .

Q . T h en  w hat d id  you  d o  a fte r  he stood  on  thei 
running b o a rd ?  A . Shaw  caught us w hen w e  w ere 
ju s t m ov in g , and w e kept on  g o in g  and fo llo w e d  his 
car.

Q . Y o u  w ere  already m ov in g  w hen  Shaw  ju m ped  
o n ?  A . Y es .

Q . W h e re  d id  K rau th  drive  h is ca r?  A . R ig h t  up 
straight B loom fie ld  A v en u e  a fter  this o th er car.

Q . D id  y o u  see this other car that struck this 
ch ild ?  D id  y o u  see that car on  B loom fie ld  'A ven u eI
that y o u  w ere  g iv in g  chase to ?  A . Y es.

Q . D id  y o u  fo llo w  it?  A . Y es .
Q . D id  y ou  finally catch up to  it?  A . W e  caught 

it in Glen R id ge .
; Q . W h erea bou ts  in Glen R id g e ?  A . R igh t this 
side o f  R id g e w o o d  A ven u e  w here the people get on  
the tro lley  car.

Q . Is there a sa fe ty  isle th ere? A . Y es.
Q . H o w  m any feet w ou ld  y ou  say the sa fety  isle 

was this side o f  R id g e w o o d  A v en u e— alm ost a block  
o r  h a lf a  b lock  o r  a quarter o f  a b lo ck ?  A . O n ly  
a fe w  steps. F ifteen  feet, m a y b e ; som eth ing like 
th at; m aybe m ore than that.

Q . A b o u t fifteen  feet fro m  R id g e w o o d  A v en u e? 
A . T h a t ’ s the end o f  the sa fety  isle.

Q . A s  I understand it, the sa fe ty  isle is right at the 
intersection  o f  R id g e w o o d  A ven u e and B loom fie ld ?  
A . N o , up further, up R id g e w o o d  A venue.

Q . R igh t at the intersection  o f  B loom fie ld ?  A . 
R ig h t  there.

Q . Is that the sa fety  isle you  re fer  t o ?  A . N ear 
R id g e w o o d  A venue.

t o
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State’s  W itness, Daniel D ever, Direct

Q. W h e n  y ou  g ot up there d id  this car that y ou  
had been fo llo w in g  stop o r  w h at?  A . W e  hollered! 
to  him  and he stopped.

Q . W h o  hollered  ? A . T h e  w h o le  three o f  us.
Q . D id  he stop  then? A . Y e s , sir.
Q . W h e re  d id  K rau th ’ s car d r iv e ?  A . H e  let m e 

10 drive the car.
O . A ft e r  the car stopped, d id  y ou  drive  near thq 

car y ou  w ere fo llo w in g ?  A . A rou n d  R id g e w o o d  
A venue.

Q . B e fo re  he d rov e  around R id g e w o o d  A ven u e did 
he stop? A . H e  stopped.

Q . D id  he stop  near this car that y ou  had been 
chasing? A . Y es.

Q . D id  you  see w h o  w as d riv in g  this ca r?  A . I 
20  d idn ’t see him  till he hollered  m y nam e? T h en  I kn ew  

w h o  it was,
Q. A t  the tim e he stopped in Glen R id g e  d id  y o u  

see h im ? A . Y es .
Q . W h o  w as it?  A . Johnny C osg rov e .
Q . H o w  lon g  had y ou  k n ow n  Johnny C o sg rov e  

b e fo re  this th ing happened? A . P retty  near all m y  
life . I w ent to  sch ool w ith  him .

Q . A n d  did  y ou  speak first at the tim e that y ou  
30 stopped this car that C osg rov e  w as d r iv in g  o r  d id  

C osg rov e  speak first? A . H e  spoke first.
Q . W h a t did he say? A . Pie said, “ Y o u  k n ow  m e, 

D ever. L a y  o f f  m e .”
Q . D id  he say anyth ing else? A . T h en  I said, 

“ Y o u  hit a w om an  and ch ild  d o w n  N ew ark . Y o u  
had better m ake g o o d .”

Q . W h a t d id  h e  say to  th at? A . H e  said, “ I have 
to  be on  the jo b  at M on tcla ir  at 9  o ’ clock . W h e n  I 

4 0  get there I ’ ll report it.”
Q . W h e n  he gets there at 9 o ’ c lock  h e ’ ll report it?  

A . Y es.
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Q . W a s  K fa u th  there at that tim e o r  had h is car 
driven  a w a y ?  A . K rau th ’ s car d rov e  aw ay.

Q . D id  y ou  report that to  the p o lice?  A . N o , 
sir.

Q . D id  y ou  report to  the po lice  that this m an C os-
g rov e  w a s  the m an d riv in g  the car that y ou  saw  caused 
this acciden t? A . N o t  until Sergeant S eery  saw me.

Q . S ergeant S eery  saw  y ou  that n igh t?  A . Y es, 
sir.

Q . H e  is a detective in the N ew ark  P o lice  D epart-
m ent ? A . Y es .

Q . B ut b e fo re  S eery  cam e u p  to  see you , did  you  
tell the authorities y ou rse lf that this m an C osg rov e  
w as d r iv in g  this ca r?  A . I d idn ’t tell nobody .

Q . D id  y ou  g o  to any o f  the precincts or  to  P o lice  
H eadquarters and report the fa ct that C osg rov e  was 
d riv in g  this ca r?  A . N o , sir.

Q . Y o u  (didn’t tell an ybody  that it w as C osg rov e  
until S eery  saw  y ou  that n ight, is that a fa c t?  A . 
I to ld  him , yes.

Q . N o w , at the tim e y ou  stopped this car in Glen 
R idge , o r  caught up w ith it, K rauth  w as w ith  you , 
w asn ’t h e?  A . Y es , sir.

Q . W a s  Shaw  still w ith y o u ?  A . H e  w as standing 
w ith  m e u p  there.

Q . W h a t k ind o f  a car w as C osg rov e  d riv in g  that 
n igh t? A . A  C leveland.

Q . F rom  the tim e y ou  started to  chase this car at 
B loom fie ld  A ven u e, did  y ou  ever lose sight o f  it?  
A . N o , sir.

Q . W a s  it alw ays w ithin  you r v ie w ?  A . Y es , 
sir.

Q . A re  you  sure or  is there som e dou bt in y o u r  
m ind as to  w hether o r  n ot the car that y ou  caught 
in G len R id g e  was the car that w as involved  in this 
accident ?
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State’s W itness, Daniel D ever, Direct

M r. S im a n d l: I o b je c t  to  the fo rm  o f  that 
question  on  the g rou n d  that it calls fo r  a c o m  
elusion. T h e  question  is, A re  y ou  sure?

M r. W a ch e n fe ld : I w ill w ithdraw  it.

Q . T h is  car that y ou  say y ou  fo llow ed  fr o m  the 
m  scene o f  the accident on  N orth  9th  Street t o  G len 

10 R id g e — is that the sam e car that w as in  the accident 
that*struck this little girl, this child , and that w om a n ? 
A . It  w as the sam e car because it w as ripped in the 
back and that’ s h ow  w e  to ld  it w as the same car.

Q . D id  y ou  ever lose sight o f  it fr o m  the tim e you  
started to  give chase to  it?  A . N o , sir.

M r. W a ch e n fe ld : I ask to  have this p icture 
m arked fo r  identification .

20  P hotograph  m arked E x h ib it S 4  fo r  identifi-

cation.

Q . L o o k  at this picture m arked S 4  fo r  identifica-
tion  and tell m e w hether or  n ot that appears to  be a 
picture o f  the C leveland car taken fro m  the rear? 

A . Y es , sir.
Q . D oes it sh ow  the con d ition  o f  the top  there ? 

A . T h e  flap is ripped here, back and forth .

30 T h e  C ou rt: It flapped back  and fo r th ?
T h e  W itn e ss : Y es.

Q . In  add ition  to  this flap that y ou  say flapped back  
and fo r th  in back  o f  this car, cou ld  y o u  see its tail 
light w hile y ou  w ere chasing it?  A . I d id n ’t notice  

any tail light.
Q . I show  y ou  this p icture again and ask y ou  

w hether it look s like the car that y ou  saw  C o sg ro v e  
in that n ight w hen y ou  stopped him  up in G len R id g e  ? 

4 9  A . T h a t ’s the car.



75

State’s  W itness, 'Daniel D ever, Cross

Q. A n d  w as the con d ition  o f  that car then as it 
appears on  this photograph  w ith  that flap loose  in 
the ba ck ?  A . Y es .

M r. W a ch e n fe ld : I ask to  have this p icture 
m arked E x h ib it S5  fo r  identification.

P h otograp h  m arked E x h ib it S5 fo r  identifi-
cation .

Q . I show  y ou  another picture w hich  is m arked 
E x h ib it  S5  fo r  identification , w h ich  apparently  is an-
other p icture o f  the sam e car, and I ask y ou  i f  that 
look s  like the car that C osg rov e  w as d riv in g  that 
n ig h t?  A . Y es , sir.

Q . I call y o u r  attention on  this picture t o  the con -
d ition  as it appears in the picture o f  the le ft  fr o n t  
m udguard, the le ft  fro n t  light, the le ft  fron t m irror  
reflector ju st on  the to p  o f  the le ft  fron t m udguard, 
and I ask y ou  i f  that con d ition  w as the same at the 
tim e y ou  saw  C o sg rov e ’s car in G len R id g e  a fte r  y o u  
stopped it. W a s  it the same as appears on  this p icture? 
A . Y es , sir.

M r. W a ch e n fe ld : T a k e  the witness. 

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . D ever, w here are y o u  w o rk in g ?  A . I ain’t 
w ork in g  at all now .

Q . W h ere  d o  y ou  liv e ?  A . 21 W o o ls e y  Street.
Q . W h a t ’ s that? A . E ssex  county  ja il.
Q . T h a t ’ s the cou n ty  ja i l?  A . Y es , sir.
Q . O n  the 15th day  o f  M ay  w here w ere y ou  w ork -

in g ?

M r. W a ch e n fe ld : W h a t year?

Q . 1 923? A . I d o n ’t believe I w as w ork in g  at that 
tim e.
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State’s W itness, Daniel D ever, Cross

Q . W h a t tim e did  y ou  eat supper that night, 
D ev er?  A . I d on ’t eat supper at n o  particular tim e.
I g o t  no particular time.

Q . I asked y ou  w hat tim e y ou  ate supper that 
n igh t?  A . A b o u t five o ’ clock .

Q . W h e re ?  A . A t  m y  hom e.
10  Q . A n d  then w h at d id  y ou  d o , sir ? A . I com e  ou t 

t o  B loom fie ld  A v en u e  to  m eet B u ck  K rauth  co m e  
d ow n  fro m  Pleasantdale.

Q . W h a t  tim e d id  y ou  m eet h im ?  A . It  w as a fter  

six  o ’clock.
Q . Can y ou  tell m e h ow  m uch a fte r  s ix ?  A . A  

quarter or  tw enty  m inutes a fte r  th a t; som ew here 

around that.
Q . It  w as 6 :1 5  in y o u r  op in ion  w hen y ou  m et M r. 

20 K rau th ? A . 6 :2 0 .
Q . W h a t d id  y ou  tw o  gentlem en d o  th en ? A . W e  

w ent dow n  to  th e  Studebaker place in N ew ark .
Q . W h ereabou ts in N ew a rk ?  A . A cro ss  the w ay  

fro m  Central A ven u e , opposite  C entral A ven u e. I 

d on ’ t k n ow  the num ber.
Q . A n d  h ow  lon g  w ere  y ou  d ow n  there? A . W e  

w asn ’t there very  long.
Q . A b ou t h ow  lo n g ?  A . W e ll, w e  le ft  there 7 

30  o ’clock .
Q . Y o u  le ft  there about 7 o ’c lo ck ?  A . Y es .
O . T h en  w here d id  y ou  g o ?  A . C om e up B lo o m -

field A ven u e to  P h ilby  A ven u e.
Q . C om e up B loom fie ld  A v en u e  to  P h ilby  A v en u e?  

A . Y es , sir.
Q . T h a t ’ s the restaurant y ou  w ere  sitting in fron t 

o f ,  isn ’t it?  A . Y es , sir.
Q . H o w  lon g  did  it take y o u  to  drive over fro m  

4 0  Central A v en u e  to  P h ilby , d o  y ou  k n o w ?  A . I  d o n ’ t 

kn ow .
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Q. W e re  y ou  d r iv in g ?  A . D r iv in g  a lon g  slow .
Q . D id  it take y ou  about fifteen  m inutes? A . It  

took  lon ger  than that. I  guess about tw enty  m inutes 
or  tw enty-five.

Q . T w en ty  m inutes? A . T w en ty  o r  tw enty-five.
Q . A n d  y ou  w ere sitting  in fro n t  o f  this restaurant, 

s ir?  A . Y es , sir. 10

O . F o r  about tw enty  m inutes? A . F ifteen  m inutes 
I should  say.

Q . F ifteen  o r  tw enty  m inutes w hen  this accident 
happened? A . Y es , sir.

Q . A n d  there cou ld n ’t be any m istake about that, 
cou ld  th ere?

M r. W a ch e n fe ld : I f  y ou r  H o n o r  please, I 
th ou gh t counsel ob jected  to  m aking these 2 q  
th ings certain. I asked this w itness a ques-
tion  w hether he w as sure, and counsel o b -
jected .

M r. S im a n d l: T h is  is cross-exam ination .

Q . Y o u  are sure you  w ere  sitting in fro n t  o f  this 
place about tw enty  m inutes? A . F ifteen  minutes. 
F ifteen  to  tw en ty  minutes.

Q . N o w , w hat w ere y ou  d o in g  there— talk ing? A . 
T a lk in g . 30

Q . W h a t side o f  the car w ere you  seated in ?  A .
I w as on  the right-hand side.

Q . T h a t is closest to  the cu rb? A . Y es , sir.
Q. A n d  w hat k ind o f  h ood — no, it isn ’ t a h ood .

W h a t k ind o f  a curtain o r  r o o f  is there on  this ca r  
y ou  w ere  sitting  in ? A . T h ere  is a top  on  it.

Q . A n d  this to p  w as up, w asn ’t it, that n igh t?  A .
Y es, sir.

Q . Y o u  first saw  an autom obile pass y ou  o r  w ere 4 0  
attracted by  the crash first, w h ich ?  A . I saw  an au-
tom obile  pass m e first.
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O . D id  y ou  say y o u r  attention  w as attracted by  a
. v  •

lou d  thum p? A . N o , sir.
O . Y o u  d idn ’t say that on  y o u r  d irect-exam in ation ? 

A . I said the m an passed m e with; this car and I heard  
the crash and I seen h im  pass b e fo re  the crash  com e, 

p .  B ut the th in g  that attracted y o u r  attention—  
10 A . (In terru p tin g .) W a s  the m an com in g  up speed-

ing.
Q . W h ile  y ou  w ere  sitting there talking to  K rauth,

is that r igh t?  A . Y es , sir.
Q . W h a t w ere  y o u  talking about, d o  y ou  rem em -

b er?  A . D ifferen t things. T a lk in g  about the car I 
had d ow n  there, to  see w hat he cou ld  d o  w ith  this 
fe llow , i f  he cou ld  m ake h im  bu y  it.

O . Y o u  had plenty o f  tim e on  y ou r  h an ds? A .
20  I w asn ’t g o in g  anyw here.

Q . A n d  d o  y ou  w atch  every  car that goes past u p  
B loom fie ld  A v en u e  rap id ly?  A . I guess I do . I  can ’t 

h e lp  it.
Q . E ven  w h ile  y ou  w ere sitting on  the inside o f  am 

autom obile d iscussing the sale o f  a car w ith  a friend  

o f  y ou rs?  A . Y es , sir.
Q . Y o u  say that? A . Y es .
Q . A n d  y ou r  attention w as n ot d raw n  to  this th ing 

30 b y  the crash at all, w as it?  A . N o , sir.
Q . Is  there anyth ing else y ou  w ant to  say? A . 

W h a t d o  y ou  m ean?
Q . I thought y ou  w anted to  say som eth ing else. 

Y o u r  attention w as n ot draw n  to  this th in g  by  thq  
crash, w as it?  A . N o , sir, by  the speeding autom o-

bile.
Q. H ave  y ou  finished y ou r  answ er?

T h e  C ou rt: N o , I d o n ’t think h e has.

Q . T e ll us all that attracted y o u r  atten tion? A .
4 0
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I w as sitting in the car and that car cam e up  B lo o m -
field A v en u e  speeding and I says t o  B uck  K rauth, 
“ Buck, look  at that g u y  r id in g ,”  and n o  m ore  the 
w ord s  w ere  out o f  m y  m outh  and this crash cam e. 
It  w as a v e ry  m isty  night, and right a fter  this cra 9hi 
cam e this g ir l w as th row n  righ t underneath the elec-
tr ic  pole.

Q . It  w as a v ery  fo g g y  night that night, w asn ’t it?  
A . I thought it w as m isty.

Q . W e ll, n ow , h ow  m isty ?  A . I  cou ld  see all 
right.

Q . H o w  fa r  cou ld  y ou  see? A . A b o u t a b lock  and 
a  h a lf, tw o  blocks.

Q . A n d  y ou  w ere righ t close by  this accident, 
w eren ’ t y o u ?  A . I d o n ’t k n ow  w hat the d istance is. 
F ro m  9th S treet to  P h ilb y ’s m ight be a stone ’ s throw .

Q . Is  it a  hundred fe e t?  A . I t ’s a hundred feet 
all right.

Q . W e re  there any other cars that passed y o u ?  A . 
N o , sir.

Q . N o  other cars passed y o u  at that tim e? A . 
N o , sir.

O . D id  y ou  see the people in the street b e fo re  the 
cra sh ?  A . N o , sir.

Q . Y o u  d id n ’t?  A . N o , sir.
Q . W h y  did  y ou  tell the prosecutor y ou  saw  the 

w om a n  and the child  in the m iddle o f  the car tracks? 
A . I seen them  a fte r  they g o t  struck. I d idn ’t see the 
w om an. I seen the child com e fly ing  through  the 
air.

Q . D id n ’t y ou  tell the prosecutor, this C ou rt and 
the ju r y  that the ch ild  w as in betw een the tw o  car 
tracks w ith  the w om a n ? A . N o , sir.

Q . T h a t those tw o  people w ere standing in betw een 
the tw o  car  tracks? D id n ’t y ou  tell h im  that? A . 
N o , sir.
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Q. Y o u  d idn ’t tell h im  th at? A . I  d o n ’t think I  
to ld  him  they w ere standing there.

Q . S o  y ou  d idn ’t see any peop le  there at all. Y o u  
sim ply heard a crash and then y ou  saw  the ch ild  g o  
fly ing  through  the a ir?  A . Y es.

Q . A ll right. N o w , d id  y o u  look  at this car at all 
10 as it w ent by  y o u ?  A . I d id n ’t notice  it very  w ell.

Q . Y o u  d id n ’t n otice  it at a ll?  A . I n oticed  the 

car g o in g  by.
Q . D id  y ou  take it f o r  a  F o r d ?  A . N o .
Q . Y o u  d id n ’t?  A . N o , sir.
Q . D o  y ou  rem em ber te stify in g  in the po lice  cou rt 

on  M a y  18th, 1923? A . Y es , sir.
Q . T h a t w as on ly  a few  days a fter  this occurrence, 

w asn ’t it?  A . I d o n ’t k n ow  h o w  lon g  it w as a f -  

20  ter.
Q . M a y  18th is three days a fte r  M a y  15th, isn ’t 

it?  A . Y es.
Q . S o  that is a sh ort tim e a fter  the occu rrence? 

A .  Y es .
Q . A n d  the facts w ere  then fresh  in y ou r m ind, 

w eren ’ t they ? A . I suppose they w ere.
Q . D o  y o u  rem em ber saying  this in answ er to  a 

question  that w as put t o  y ou  there in  fro n t  o f  Ju dge 
30 M u rray , “ D id  y ou  catch the car that y ou  fou n d  w as 

g o in g  fast past y o u  and y ou  said som ebod y  w as step-
ping  on  it and the child  w as bein g  seen g o in g  across 
the le ft  side o f  the street? A . I took  it f o r  a F ord , 
but it w as the on e I stopped .”  D o  y ou  rem em ber 
that? A . I d id n ’t say n oth in g  like that.

Q. D o  you  rem em ber testify in g  at the police  cou rt 
at the sam e tim e, on  M a y  18th, to  the fo llo w in g : D o  
v ou r  rem em ber this qu estion : “ D id  y ou  stop  the ca r?  

4 0  A . Y es . Q . W h a t  happened at Glen F id g e ?  W a s  
there any con versa tion ? A . Y es, sir. Q . W h a t  w as
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the con versation  y ou  h a d ?  A . H e  said, ‘D an , y o u  
k n ow  m e.’ ”  D o  y ou  rem em ber th at?  A . H e  d idn ’t 
say, “ D a n .”  H e  said, “ D ever, lay o f f  m e.”

Q . B u t d o  y o u  rem em ber testify in g  at the police  
cou rt that the on ly  conversation  w as that he said, 
“ D an , y ou  k n ow  m e” ? A . N o , sir.

Q . Y o u  d o n ’t rem em ber that? A . N o .
Q . D o  y ou  rem em ber this question  and an sw er: 

“ Q . W h a t w as said to  him , the defendant ? A . D id n ’t 
say a w ord  to  h im .”  D o  y ou  rem em ber that? A . 
N o , sir. I d id n ’ t say noth in g  like that.

Q . D o  y ou  rem em ber this qu estion : “ D id  anyone 
tell h im  he hit a w om a n ?  A . T h e  k id  to ld  him . Q . 
W h a t d id  the k id  tell h im ? A . H e  to ld  him  he hit 
a w om an  d ow n  in N ew ark .”  D o  y ou  rem em ber that 
question  and an sw er? A . N o , sir. I  never said any-
th ing like that.

Q . D o  you  rem em ber m y ask ing y ou  this q u estion : 
“ Q . Y o u  look ed  and you  saw  this car sh oot b y ?  A . 
Y es. Q . A n d  y ou  thought it w as a F o r d ?  A . I  
thought it w as a F o rd .”  D o  y ou  rem em ber that? A . 
N o , sir.

Q . A n d  d o  you  rem em ber again this question : “ Q . 
Y es, that’ s w hat I am asking y o u ?  A . .1 d id  think 
it w as a F o rd .”  D o  you  rem em ber that? A . I 
d id n ’t say n oth in g  like that.

Q . - H o w  soon  a fter  y ou  saw the little girl fly in g  
th rou gh  the air w as the m achine started that y ou  
w ere  sitting in ?  A . I t  on ly  took  us a second to  start 
the m achine. Stepped on  the starter and w e was: 
o ff.

O . W h ere  w as S h a w ? A . C om in g  d ow n  Philby.
O . H o w  fa r  fro m  P h ilby  w as h e? A . I d on ’t 

k n ow  h o w  fa r  he w as, but he w as right on  the car 
as soon  as w e  w ere  pulling  out.

10

20

30

40
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Q . W h e n  y o u  saw  S h aw  w here -was h e ?  A ;  O n  

the running board.
Q . T h at is the first y o u  saw  o f  Shaw  ? A . I  heard 

him  h ollerin g  ju st as w e  w ere  starting, but I d idn ’ t 

k n ow  w h o  he was.
Q . A n d  then y ou  started a fter  h im ? A . Y es , sir. 

10 Q . W e re  there any cars ahead o f  y o u ?  A . N o t  
w hat I seen. O n ly  the on e  w e  w ere chasing.

Q . Y o u  m ean to  say y ou  cou ld  see that car f o r  a 
b lock  or  a b lock  and a h a lf o r  tw o  b locks ahead o f  
y o u ?  A . B lock  and a h a lf. W e  w ere ga in ing  on  it 

all the time.
Q . H o w  fa r  behind that car w ere  y ou  w hen y o u  

started? A . A b o u t  a b lock  he w as head o f  us. H e  
w as pretty near at 11th Street across the w a y  fr o m  

20 M a x ’s saloon  on  B loom fie ld  A v en u e  w hen  w e started.
Q . H e  w as then tw o  and a h a lf b lock s  ahead o f  

you , w asn ’ t h e ?  A . O n e  block . T h e y  are small 
b locks— fro m  9th to  10th. Y o u  w ou ld n ’t call that 

very  big.
Q . A n d  a lso fro m  10th to  11th? A . Y e s , but 

th ey ’ re short b locks.
Q . Y o u  continued up tow ards B loom fie ld  Center, 

is that r igh t?  A . Y es.
30 Q . A n d  y ou  w ere g o in g  h o w  rap id ly?  A . W e  w ere  

g o in g  fast.
Q . H o w  fa st?  A . S ix ty  m iles an h ou r  d ow n  

B loom fie ld  A venue.
Q . D id  y ou  pass any traffic? A . R ig h t straight on  

to  B loom fie ld  A ven u e.
Q . D id  y o u  pass any tra ffic? A . W e  w asn ’ t w atch -

ing  fo r  n o  traffic.
Q . D id n ’ t y o u  pass any tro lley  cars? A . I  d idn ’ t 

4 0  notice.
Q . Y o u  d idn ’ t notice  any tro lley  ca rs?  A . N o . I  

w as on ly  w atch in g  the fe llow  w e  w ere  chasing.
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■ vQ . D id  y o u  n o tice  any cars ahead o f  y o u ?  A . N o , 
sir. W e  w as on ly  paying  attention to  the one ahead 
o f  us.

Q . W h a t w as the con d ition  o f  the traffic w hen you  
hit B loom fie ld  C enter ? A . C lear all the w a y  through.

Q . D o  y o u  m ean to  say y ou  w ent through  B loom -
field C enter g o in g  s ix ty  m iles an h o u r?  A . P retty  
near that.

Q . T h ere  is a traffic officer standing at that poin t, 
isn ’t th ere? A . W a s n ’t there that night.

Q . T h ere  w asn ’t?  A . N o , s ir ; I d on ’t believe so.
Q . D o  y ou  rem em ber testify in g  in the case o f  State 

against C o sg ro v e  in this cou rt on  M on day , N ovem b er 
26th, 1 923? A . Y es, sir.

Q. D o  y ou  rem em ber this question  and answ er: 
“ H o w  fast d id  y o u r  car travel?  A . W e  w ere h itting  2 0  
fo r ty  to  fo rty -fiv e  all the tim e.”  D o  you  rem em ber 
that ? A . W h e n  w e g o t  to  the hill.

Q . O n e  m inute. D o  y ou  rem em ber that? A . Y es , 
sir, I rem em ber that.

Q . Y o u  d id n ’t say anyth ing about six ty  m iles an 
h ou r  then, d id  y o u ?  A . I said som eth ing about sixty  
m iles an h ou r a fter  w e h it B erk ley  S ch oo l and g o in g  
d ow n  to  B loom field  Centre.

Q . I ask y ou  i f  you  said anyth ing at that time—  30
at B loom fie ld  Centre y ou  say there w as n o  traffic o f -
ficer?  A . N o .

Q . W a s  the traffic sign turned against y o u ?  A . 
D id n ’t have any sign.

Q . D id  y ou  get out o f  the car at Glen R id g e ?  A .
Y es, sir.

Q . D id  C osg rov e  get ou t o f  the car at Glen R id g e  ?
A . N o , sir.

Q . H e  stayed in the ca r?  A . Y es. >40
Q . W h ere  d id  his car stop ? A . R ig h t this side
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o f  the stand w here you  get on  the tro lley  car, on  y ou r  

right-hand side.
Q . Is that be low  R id g e w o o d  A ven u e, that is, nearer 

to  N ew ark  on  B loom fie ld  A ven u e o r  is it above R id g e -
w o o d  A ven u e tow ards M on tc la ir?  A . B e low  R id g e -
w o o d  ; this side o f  the sa fety  isle.

10 Q . H o w  fa r  this s ide? A . T en  o r  fifteen  feet.
Q . H o w  fa r  fro m  the corn er  o f  R id g e w o o d  A v e -

nue ? A . C ou ldn ’t tell y ou  exactly .
Q . A b o u t  h ow  fa r ?  A . I d on ’ t take n o  m easure-

m ents and cou ld n ’t tell you .
Q. Y o u  w ere there? A . Y es , sir.
Q . Y o u  kn ow  w here that point is?  A . Y es , sir.
Q . Y o u ’ve lived up that w ay  f o r  a g o o d  m any 

years, haven ’t y o u ?  A . Y es , sir.
20 Q . T e ll us about h o w  fa r  fro m  R id g e w o o d  A v e -

nue that car w as stationed? A . T h a t car w as sta-
tioned  I guess about— I cou ldn ’t g iv e  y o u  an exact 

m easurem ent.
Q . I d on ’ t w ant e x a ct ; app roxim ate ly?  A . W e ll, 

say, tw enty  step s ; that is, w alk ing, g o o d  steps, fr o m  
where I w as to  R id g e w o o d  A venue, tw en ty -five  steps.

Q . D id  y o u  see a po lice  officer th ere? A . N o , 

sir.
30 Q , D id  y ou  speak to  a police  o fficer? A . N o , sir.

Q . D id  y o u  see a police  officer im m ediately  a fte r -

w a rd s?  A . N o , sir.
Q . D id n ’t y ou  g o  t o  a police officer im m ediately  

a fterw ards ? A . M e  and Shaw  sit there in the car.
Q . D id  y ou  see any police  officer shortly  a fte r -

w a rd s?  A . N o , sir.
Q . D id  y ou  g o  near a p o lice  officer shortly  a fter -

w a rd s?  A . N o , sir.
4 0  Q . H o w  d id  y o u  get back to  N ew a rk ?  A . C om e 

back in B u ck  K rau th ’ s car.
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Q . W h e re  d id  y o u  g e t  B u ck  K rau th ’s ca r?  A . O n 
R id g e w o o d  A venue.

Q. D o  y ou  rem em ber testify in g  again  in the police 
cou rt, and being  asked the fo llo w in g  questions and 
m aking the fo llo w in g  answ ers: “ Q . A n d  he continued 
on  h is w ay  (r e fe r r in g  to  C o sg ro v e ) ? A ; C osg rov e  
continued  on  his w ay. Q . A n d  y o u  w ent o v er  and 
y o u  and B uck w ent o v e r  t o  tihe G len R id g e  p o lice ?
A . B uck  w ent o v er  to  the Glen R id g e  police, and the 
Glen' R id g e  policem an said, ‘ I can ’t leave m y  post,’ 
and B uck  said, ‘ T h ere  he g o e s ,’ and he w ent to  M on t-
cla ir ? A . T h a t ain ’t g o t  n oth in g  to  d o  w ith  me. 
T h a t ’ s Buck.

Q . I am asking y ou  w hether y ou  heard that con ver-
sation  betw een the policem an in G len R id g e  and B uck 
K ra u th ?  A . N o , sir. 20

Q . D id  y ou  testify  to  that con versation ? A . N o , 
sir.

Q . D id  y o u  speak to  an ybody  in G len R id g e  at all ?
A . N o , sir.

O'- D id  you  see an ybody  in G len  R id g e  other than 
C o s g ro v e  at a ll? A . N o , s ir ; on ly  Shaw  and B u ck  
K rauth . the fe llow s 1 com e up w ith.

Q . D id n ’ t y ou  see the police officers there a fter  y ou  
g ot in the ca r?  A . N o , sir. 30

Q . Y o u  d idn ’t see them ? A . N o , sir.
Q , W h e n  y ou  g o t  into B uck K rau th ’s car y ou  d idn ’t 

see any police  officers there? A . N o , sir.
Q . Y o u  are sure o f  that? A . Y es, sir.

T h e  C ou rt: D oes that testim ony (in d ica tin g  
testim ony o f  previous tr ia l) say that he had 
the conversation  w ith  the po lice  officer or  
K rauth  had the con versation ?

40M r. S im a n d l: T h a t K rauth had the con v er-
sa tion
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: C A  T h e  C ou rt: W ith  the officers ?
M r. S im andl: Y es.

Q . D id  y ou  take the num ber o f  this ca r?  A . 

Shaw  did.
Q . Y o u  w ere ou t o f  the car, w ere  y o u ?  A . Y es , 

sir, w e g ot out o f  the car w e  com e up in.
Q . Y e s ?  A . Y es , sir.
Q . A n d  so  w as S h a w ? A . Y es , sir.
O . Shaw  w as han gin g  on  the m udguard  o r  on  the 

fen der w hile y ou  w ere  g o in g  at the rate o f  s ix ty  m iles 
an h ou r?  A . O n  the running board .

Q . A n d  at n o  tim e did  y ou  pqss any traffic at all 
w hile g o in g  tow ards G len R id g e  ?t ( A . I  w asn  t w atch -
ing the traffic. I w as w atch in g  the car.

Q . I am asking y ou  w hether y ou  w ere  w atch in g  

it. W as there traffic there?

M r. W a ch e n fe ld : I ob je ct  to  the question  
because the w itness has n ot said anyth ing o f  
the kind and counsel is try in g  to con fu se  h im  
and m ix  him up by  harping  on  som eth ing that 
the w itness has n ot testified to. H e  said in 
answ er to  a fo rm er  question in re feren ce  to  
the traffic that he d id n ’t pay any attention to  
it. H e  was w atch in g  this one particular car, 
and then counsel inserts the question  again  by  
saying did  he see any other cars pass by. I  
say that is un fa ir.

O . D id  you  see any traffic?

M r. W a ch e n fe ld : I  ob je c t  on  the grou n d  
that it is certain ly  repetition. H e  has asked 
the w itness that sam e question, and the w itness 
has answ ered that he d idn ’t k n ow , that he w as 
not paying attention to  traffic.
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T!he C ou rt : I am g o in g  to  let h im  answ er 
it.

Q . A t  n o  tim e d id  y o u  pass any traffic at all g o -
in g  tow ard s Glen R id ge , d id  y o u ?  A . I w asn ’t w atch- 
ing  traffic. I w as w atch ing  the fe llow  w e  w as chas-
ing.
' .  10

Q . A n d  the on ly  th ing that gu ided  y ou  in this!
thrilling  chase w as this th ing that w as flapping in the 
back, is that r ig h t?  A . Y es , sir.

M r. W a c h e n fe ld : I  ob je ct  to  the fo rm  o f  
that question. N o b o d y  said anyth ing about 
this chase being  thrilling.

M r. S im and l: A ll  right. I w ithdraw  the 
“ th rillin g .”

Q . T h e  on ly  th ing y ou  saw  in this chase w as the ^ 
flapping on the back o f  the ca r?

M r. W a ch en fe ld : I ob ject t o  the question 
on  the grou nd  that counsel insists u pon  put-
ting  into his questions m ere statements and 
then he w inds up by  saying, “ Is that r ig h t? ” —  
things w h ich  aren ’t in the evidence. T h e  w it-
ness hasn ’t said them. I subm it he should ask 
him  w hat else w as there i f  there w as anything 30 
else that he saw  there.

M r. S im andl: I think I am  cross-exam in ing  
properly .

T h e  C ou rt: P roceed .

Q . T h e  on ly  thing you  saw in this chase w as the 
flapping on  the back o f  the car, w as it?  A . Y es, 
sir.

Q . D id  y ou  understand that q u estion ?

T h e  C o u rt : H e  wants to  k n ow  i f  y ou  saw  any-
th ing else.

40
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T h e  W itn e s s : H e  w a s  z ig za g g in g  in and out, g o -
m e  fro m  the car track to  the m iddle o f  the road  ando
back.

Q . W h a t  w as he z ig za gg in g  in and arou n d  f o r ?  

A . I d on ’ t k n ow .
Q . Y o u  d on ’t k n ow ? A . I d on ’t k n ow . T h ere  

 ̂ w as noth ing  in fro n t  o f  h im  to  both er him .
Q . A n d  y o n  say the z ig za g g in g  attracted y ou r at-

ten tion ? A . N o , sir, the flap w as the first th ing. H e  
w ou ld  sh oo t  across in the tracks and then slide out.

Q . D id  y ou  m eet any traffic at all in B loom field! 

C enter? A . N o , sir.
Q . Y o u  d id n ’t?  A . N o , sir.
Q . N on e  at all all the w a y  up to  G len R id g e ?  A . 

N o , sir.
Q . Is that s o ?  A . Y es , sir.
Q . T h at is you r testim on y? A . Y e s , sir.
Q . N o w , D ever, have y ou  ever been con v icted  o f  

cr im e? A . N o , s ir ; n ot w hat I k n ow  o f .
Q . N o t  that you  k n ow  o f ?  A . Y e s ;  once in M o n t-

cla ir I had a little  trouble.
Q . In  M on tcla ir?  A . Y es , sir.

M r. W a ch e n fe ld : N o w , i f  y o u r  H o n o r  

30 please—
M r. Sim andl ( in te r ru p t in g ) : I  w ill be fa ir  

t o  this w itness.
M r. W a c h e n fe ld : T h a t w ill be  a change.
M r. S im an d l: I am alw ays fair, M r. P rose -

cutor.

Q . A ft e r  y ou  le ft  G len R id g e , w here d id  y ou  g o ?  
A . C om e back to  P hilby , to  the restaurant.

Q . T h en  w here d id  y o u  g o ?  A . W e  sit there 
ch ew ing  the rag  and then Shaw  and K rauth  w en t 
d ow n  to  B loom fie ld  A venue.
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Q. W h ere  d id  y ou  g o ?  A t I took  a w alk hom e. 
T h en  I cam e back and I m et Sergeant Seery.

T h e  C o u r t : In  other w ord s , a fte r  y ou  le ft  Glen 
R idge , y ou  w ent hom e, and then a fter  that y ou  w ent 
back to  this lunch w a g on  and at the lunch w a g on  y ou  
saw  the sergeant?

T h e  W itn ess : N o , sir. I com e d ow n  w ith  Buck. 
K rauth  to o k  the three o f  us dow n , turned around in 
fron t o f  P h ilby . W e  w alked into there and had a 
cup o f  co ffee . T h en  Shaw  w alked on  d ow n  B loom -
field A ven u e, B uck  w ent on  hom e, and I took  a w alk 
ov er  t o  the house and then I cam e back and then 
Sergeant S eery  w as in Philby.

M r. S im an d l: T h a t ’ s all.
T h e  C ou rt: H o w  lon g  do' y o u  think it w as fro m  

the tim e you  le ft  G len R id g e  b e fo re  the sergeant 
cam e in t o  P h ilby ’ s place.

T h e  W itn ess : I cou ld n ’ t tell y ou  that— ju st h ow  
lon g  it w ou ld  take m e to  walk ov er  to  m y house. I 
d id n ’t stay there but a few  m inutes and then I cam e 
right back.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachen-
feld : __

30

Q . R ig h t a fte r  this car struck the w om an  and this 
child , d id  he continue ou t on  the car tracks o r  did  he! 
sw erve either t o  the le ft  o r  r igh t? A . H e  sw erved  to  
the right, h it the curb and straightened up. I f  the 
curb w asn ’t  there he w ou ld  have been ov er  in the 
lots.

R E -C R O S S  E X A M I N A T I O N  by M r. Simandl: Ar.
^ 40

Q . A s  a result o f  this trouble y o u  say y ou  had in 
M ontcla ir, y ou  lost you r jo b  w ith  the Studebaker 
people, isn ’t that s o ?  A . Y es, sir.
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W I L L I A M  K R A U T H , w itness called in  b eh a lf o f  
the State, being  first du ly sw orn , testified as f o l lo w s .

Direct-examination by Mr. Wachenfeld:

O. M r. K rauth, d o  y ou  k n ow  a m an b y  the nam e o f  
D aniel D ever, the m an w h o ju st testified? A . Y es ,

lb s*r-
Q , D id  y ou  k n ow  h im  p r io r  t o  the 15th day  of, 

M a y  o f  last year?  A . Y es , sir.
Q . H o w  lon g  p r io r  to  that date had y ou  kn ow n

h im ? A . F ive  or  six  years, I guess.
Q . A n d  w ere y ou  w ith  h im  on  that day in ques-

tion , M a y  15tih ? A . Y es , sir.
Q . W h e re  had y ou  been ? A . W h y , h im  and I h ad  

crone to  the Studebaker C om pany to look  at a car and
o

20  then w e  w ent back there.
Q . In  N ew ark — the Studebaker C om pany in N e w -

ark ? A . Y es .
Q . A n d  then, y ou  say, y ou  w ent back  up th ere? A . 

Y es .
Q . W h a t d o  y ou  m ean by u p  there? A . 1 parked 

m y car in fro n t  o f  this restaurant in P h ilby  A v e -

nue.
Q . A b ou t w hat tim e w as it w hen  y ou  g o t  back  up 

30 there in fro n t  o f  P h ilbv ’ s restaurant ? A . A b o u t  8  
o ’c lock  I should ju d ge .

Q . A n d  a ft e r 'y o u  parked the car d id  y o u  stay in 
the car or  d id  y ou  g o  in to  the restaurant ? A . I stayed 
in m y  car talking.

Q . W a s  there anyone there beside y o u  and D ever ? 

A . T h a t ’s all.
Q . D id  you  see an accident happen there that n ight ? 

A . Y es , sir.
4 0  Q- W h ere  d id  it happen? A . I t  ju s t happened be-

tw een  fifty  and seventy feet in fron t  o f  me.
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Q. W h e re  d id  y o u  see this w om an  and child be-
fo re  they w ere  stru ck ? A . N o , I  d idn ’ t.

Q . Y o u  d id n ’t see them  b e fo re  they w ere struck?
A . N o , sir.

Q. D id  y ou  see them  at the tim e they w ere  struck?
A . A s  I heard a crash I seen the little g irl fly in g  
through  the air. 10

Q . T o w a rd s  w h ich  side o f  the street d id  she fly ?
A . T o w a rd  m y  left.

Q . D id  y ou  see the car that w as in volved  in the 
acciden t? A . Y es, sir, ju s t m om entarily.

Q . H o w  lon g  have y ou  been d riv in g  or  had you  
been d riv in g  a car b e fo re  this happened? A . I have 
ow n ed  several cars.

Q . N o , I m ean d r iv in g ?  A . I have been d riv in g  
five o r  s ix  years. 2 0

Q . W ill  you  tell us w hether this car  w as g o in g  
fast o r  s low  ? I m ean the car that w as involved  in 
this accident ? A . In  m y estim ation  it w as g o in g  be-
tw een th irty-five  and fo r ty  m iles an hour.

O . A n d  b e fo re  the accident happened did it g iv e  
a signal, o r  b low  a horn , o r  g iv e  w arn in g  o f  any kind 
that y ou  h eard? A . N o , I d idn ’t.

Q . Y o u  say y ou  saw  this g ir l’ s b od y  fly in g  through 
the a ir?  A . Y es , sir. 30

Q . W h ere  d id  the b od y  land finally? A . A s  I 
look ed  at it, it seem ed to be tw o  o r  three feet from  
the curb.

Q . N ear the right-hand curb  g o in g  tow ard  N e w -
ark ? A . Y es , com in g  d ow n  it w ou ld  be right.

Q . D id  y ou  see the w om an  that w as struck? A . I  
ju st seen the w om an ly in g  there a fter  I started m y 
car and w ent by w ith her head tow ard  the curb.

Q . W h a t d id  this car d o  that struck the w om an  4 0  
and ch ild ?  D id  it continue straight ahead— I w ith -
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draw  that question  fo r  the tim e bein g . A t  the tim e 
that the autom obile cam e hr co n ta c t ' w ith  the wom an, 
and child, w as it o n -th is  right-hand side o f  B lo o m -
field A ven u e or  betw een the tro lley  tracks o r  w h ere?  
A . It seem ed to  be astraddle-the-east and w est bou n d  

rails.-
10 Q . A fte r  it struck them  did  it stay in  the rails or  

d id  it turn to  the right o r  le ft  ? A . I t  turned to  the 

righ t im m ediately.
Q . A n d  did  it continue to  g o  o n ?  A . Y es , sir.
Q . O r  d id  he stop ? W h a t  d id  it d o ?  A . I t  con -

tinued on.
Q . W h a t did  y ou  d o ?  A . W h y , I started m y car 

im m ediately  o f f  to  g ive  chase to  it.
Q . W h a t  tim er  M r. K rauth , w ou ld  y o u  say it wag 

20 about w hen this th ing happened? A . B etw een  twenty- 
m inutes a fter  eight and 8 :4 0 . E x a ctly  w hen I d o n ’t 
know , but it ’ s in that n eigh borh ood .

Q. W o u ld  you  say it w as nearer 8 :4 0  o r  8 :2 0 ?  A . 
N o , I can ’t say. I d idn ’t look  at m y  w atch.

Q . W h a t  d id  y o u  d o  a fte r  y ou  saw this th ing  hap-
pen? A . I gave chase to  this car.

Q . W h en  y ou  gave chase t o  it, w as there an yon e 
in y ou r  car besides D ev er?  A : Y es . S om e y ou n g  

30 fe llow  jum ped o n  the runn ing  board .
Q . Stand upj Shaw  (ad d ressin g  m an in  cou rt 

r o o m ) Is that the y ou n g  m an y ou  spoke o f ?  A . 

Y es , sir. T h a t ’ s him .
Q . H a d  y ou  k n ow n  this y ou n g  m an w h ose  nam e I  

believe is Shaw  b e fo re  this accident? A . I never seen 

h im  b e fore , no, sir.
Q j  W h ere  did  he com e fr o m ?  A . Just as m y car 

le ft  the cu rb  he ju m p ed  on  the runn ing  board .
40  Q . D id  he say anyth ing? A . N o , T  d o n ’ t rem em ber 

w hether he said anyth ing o r  not.
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Q. D id  y o u r  car start at the tim e that he g o t  o n  the 
running b oa rd ?  A . Y es.

Q . D id  you  see w hether this y ou n g  m an Shaw  w as 
alone o r  w hether som eone else w as w ith  him  p rior  to  
h is gettin g  on  the ca r?  A . N o .

Q . Y o u  say he g o t  on  the running b o a rd ?  A .
Y es . 10

Q. T h en  w hat d id  y o u  d o ?  A . I continued on  up 
B loom fie ld  A ven u e a fter  this car.

Q . D id  y ou  finally catch that ca r?  A . Y es, sir.
Q . W h e re  d id  y ou  catch it?  A . Glen R idge .
Q . W h erea bou ts  in G len R id g e ?  A . W h y , I  com e 

up even w ith  it ju s t  a little bit— there is a ball field 
up there and a sa fe ty  isle1— <

Q . (In te rru p tin g .) T h ere  is a sch ool up there, too , 
isn ’t th ere? A . Y es , and righ t about the extrem e’ 2 0  
low er end o f  the sch ool is w h ere  I cam e alongside o f  
him  and then I g o t  in fron t  o f  him .

Q . H e  pulled to  on e  side, d idn ’t he?. A . Y es.
O . U p  at the cu rb ?  A . Y es.
Q . H o w  near to  w here he stopped w as the sa fety  

isle w h ich  is. at the intersection o f  B loom fie ld  A v e -
nue and w hich  y o u ’ve just m entioned? A . Just about 
a fo o t  below  the low er  end o f  the sa fety  isle.

Q . A t  the tim e he stopped did y ou  drive y ou r  car4 30  
a longside o f  h im ? A . Y es.

Q . D id  y ou  see w h o  w as d riv in g  this car that you, 
cau gh t? A . Joh n n y  C osgrove.

Q . H a d  y ou  k n ow n  C osg rov e  b e fore  th is? A .
M an y  tim es. I have lived in M ontcla ir, m yself.

Q . D id  y ou  k n ow  him to  speak to  o r  did  you  ju s t 
k n ow  w h o  he w as? A . I knew  w h o  he was.

Q . A t  the tim e y ou  stopped did  D ev er  or  Shaw  
say anyth ing to  C osgrove , o r  d id  C osg rov e  say any- 4 0  
th ing  to  D ever o r  t o  S h a w ? A . W h y , as w e caught
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up to  him  D ever hollered  out, WTiy, he  says, it s 
Johnny C osg rov e , the cop  fro m  M on tcla ir .

Q . D ev er  hollered  that? A . Y es . B y  that tim e the 
car had slow ed d ow n  and they both  ju m ped  out. S o  
I d rov e  up in fron t o f  h im  and I ju st s tood  there 
fo r  a m inute o r  so  and I saw  D ev er  talk ing to  him, 

10 and the other fe llow .
Q . D id  y ou  hear C osg rov e  say anyth ing to  D ev er  ? 

A . N o . I d idn ’t hear n o  conversation .
Q . D id  y ou  hear D ev er  say anyth ing to  C osg rov e  ?

A . N o.
O . Y o u  heard n oth in g  betw een them  at a ll?  A . J 

d idn ’t hear n o  conversation .
Q . D id  you  get ou t o f  y o u r  car at a ll?  A . N o .

I w as ju st on  the sa fe ty  isle and o f  course I d idn ’t 
20 w ant to  stay there in case any oth er cars com e  up, so  

I started up  and w ent ov er  t o  R id g e w o o d  A ven u e and 
I w as g o in g  to  n o t ify  the officer.

Q . D id  you  n o t ify  an o fficer? A . Y es . Just as I 
turned around on e cam e a lon g  and I started telling 

him  about it.
Q . W h a t d id  y ou  tell the o fficer?  A . I to ld  h im  

that a car ju st struck a w om an  and a ch ild  d o w n  
near the city  line there and that the fe llo w  w as stand- 

30 ing  out there n ow  o n  B loom fie ld  A venue.
Q . W a s  he standing there at that t im e?  A . H e  w as 

there w hen I le ft  him . H o w  he sw ung around and 

le ft  I d o n ’t know .
Q . W h en  y ou  g o t  th rou gh  telling this officer about 

the fa ct that this car had struck a w om a n  and a 
child and w as standing there, d id  y ou  see then w hether 
o r  not the car w as still there w hile y ou  w ere speak-
ing  to  the o fficer? A . N o . I d id n 't  lo o k  that w ay.

4 0  Q . W h a t d id  the officer d o ?  D id  he  g o  a w a y ? A . 
H e  seem ed to  hesitate a w h ile  and he said som eth ing
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abou t he cou ld n ’t leave his post. H e  w as look in g  
around d ow n  R id g e w o o d  A venue, so  I started m y car 
ro llin g  and he g o t  on  the running board , and alm ost 
at the sam e tim e another car pulled up a longside o f  
us, a D od g e , and he says t o  m e, “ H e re ’s the ch ie f 
o r  lieutenant. T e ll h im  all about it.”

Q . D id  y ou  speak to  the lieutenant o r  to  the ch ie f 
as he w as ca lled? A . I w as g o in g  to  get ou t o f  m y  
car and tell h im  about it w hen this officer started to  
tell this o th er m an in the car  about it, and on e  o f  
them  said, “ T h a t m ust have been the fe llow  that 
ju s t passed us w ith  on e ligh t,”  and so> im m ediately1 
a fterw a rd s he says, “ L e t ’s g o  u p  that w ay  and see 
i f  w e can find h im .”  A n d  the other fe llow  says to  
him , “ W h o  the hell is g o in g  to  g o  around in a nighti 
like th is?  D o  y ou  w ant to  get us knocked  o v e r ? ”  
S o  w hen I seen they d o n ’t sh ow  any interest I started 
m y car and I w en t back t o  B loom field  A ven u e and 
D ev er  and the other fe llow  ju m ped  on  and I to o k  
them  back.

Q*. A ft e r  y ou  spoke to  the first officer and the m an 
w h o  w as called “ ch ie f,”  at that tim e w as the C os-
g rov e  car still standing there or  n o t?  A . I d idn ’t see 
it.

Q . W h e n  y ou  finally m et Shaw  and D ev er  was the 
car still standing th ere? A . T h en  it w as gone.

Q . D id  y ou  tell either the ch ie f patrolm an o r  the 
ch ie f o r  the lieutenant o r  any o f  the m em bers o f  the 
po lice  departm ent up there that this car w as being 
driven  b y  C o sg ro v e ?  A . N o . I d on ’t rem em ber that.

Q . D id  y ou  g ive them  C osg rov e ’ s nam e at all ? A . 
I d o n ’ t rem em ber ever saying that. I m ay have. I 
d o n ’t recall that.

Q . W h e re  did you  g o  a fter  that? A . I brought 
these tw o  fe llow s  dow n  to  this restaurant again.
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O . B oth  Shaw  and D ev er?  A . Y es .
O . T hey both  w ent back to the som e restaurant 

w ith voti ? A . Y es , sir.

B y  the C ou rt:

Q . T h e  policem en ’s car, d id  that com e d ow n  B loom - 
10 field A venue o r  did it com e along: R id g e w o o d  A v e -

nue? A . F rom  that conversation, they m ust h ave  
com e d ow n  B loom fie ld  A venue.

O . B ut y ou  really d idn ’ t see it?  A . N o , on ly  w hen 
they pulled up to  m y right.

A t  th is point a  recess w as taken t o  2 P . M . 
w hen court reconvened  w ith  the same appear-

ances.

20  B y  M r. W a ch e n fe ld :

Q . A ft e r  this accident happened, about h ow  lo n g  
did  it take you  to  get y ou r  car started in  o rd er  to  
pursue the other ca r?  A . P robab ly  h a lf a m inute o r  
so. I started im m ediately.

O . A n d  about w hat rate o f  speed d id  y o u  drive  at, 
i f  y ou  noticed , o r  app roxim ately  h o w  fast d id  y ou  g o  
fo llo w in g  this other car until y ou  g o t  to  G len R id g e ?  
A . W ell, at tim es I guess I w as g o in g  as fa st as 

^  fifty -five , som etim es less.
Q . A n d  did  you  n otice  the traffic con d ition s there, 

as t o  w hether o r  n o t y ou  passed any other cars until 
y ou  g o t  up to  the other ca r?  A . Y es . T h e re  w as 
other traffic on  the street, here and there.

Q . Is  the car that y ou  finally halted in G len R id g e  
in w hich  C osg rov e  w as in, w as that the same car 
that h it this w om a n  and this g ir l?  A . P ositively .

Q . A re  y ou  sure it w as the sam e ca r?  A . Y es , sir. 
4^  Q . D id  y ou  ever lose sight o f  it fr o m  the tim e 

y ou  started to  fo l lo w  it ?  A . N o , sir.
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Q . A b o u t  h ow  fa r  w ou ld  y o u  say the car g o t  
in fro n t  o f  you , the greatest d istance? A . N o t m ore 
than one b lock  in fro n t  o f  me.

Q . N o w , y ou  say that w hen y ou  g o t  up there, you  
d idn ’t hear any conversation  betw een C osg rov e  and 
either o f  the other tw o  boys, D ev er  and S h a w ? A . 
N o , sir.

Q . A n d  y ou  say that y o u  to ld  the police officer 
that an accident h ad  happened? A . Y es , sir.

Q . D id  y ou  tell that police  officer o r  any o f  the 
oth er police  officers that y ou  saw  up there at Glen 
R id g e  that the m an w h o  w as d riv in g  that car w as C os-
g r o v e ?  A . N o , sir, I d idn ’t tell him.

Q . W lhy d id n ’t y ou  tell the police officers that it 
w as C o s g r o v e ?  A . W e ll, m ainly, I  guess, because I 
kn ew  he w as a fr ien d  o f  D an n y  D ever, and I knew 
the m an also.

Q . D id  y o u  k n ow  he w as a policem an ? A . Y es, 
sir.

Q . A t  the tim e this happened w as it light o r  was 
it d ark ? A . W h y , it was dark.

j  7

Q . A n d  w a s  it a fa ir  n igh t?  W h a t w ere the 
w eather con d ition s ? A . It had been rain ing and w as 
c learin g  up. It w as m isty.

Q . W a s  it rain ing at that t im e?  A . N o ;  not that 
I rem em ber.

Q . Y o u  say it w as m isty? A . Y es.
Q . W e re  th e  pavem ents w et or  w ere the pave-

m ents d ry ?  A . W et, v e ry  wet.
Q . T h e  car that y ou  stopped up at Glen R id ge , did 

it have any m ore than one occupant in it?  A . N o, 
sir.

Q . D id  y ou  see the m an w h o  was in the car at 
that tim e?  A . Y es , sir.

Q . W a s  it C o sg ro v e ?  A . Y es, sir.
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Q . D o  y ou  see C o sg ro v e  here n o w ?  A . Y es , sir. 
Q . Is  that M r. C o sg ro v e  (in d ica tin g  d e fen d a n t) ? 

A . T h a t ’ s the m an.

M r. Wachenfe ld : T ak e  the w itness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . W h ereabou ts on  B loom fie ld  A ven u e d id  C os-
g ro v e ’ s car stop ?  A . D id  it stop, d id  y ou  say?

T h e  C ou rt: W h ere  d id  it s top ?  W h a t p o in t?  
T h e  W itn e ss : Just about the low er end o f  the 

sa fe ty  isle in Glen R id ge .
Q . W a s  that near the corn er o f  R id g e w o o d  A v e -

nue and B loom field  A v en u e?  A . Y es . T h e  sa fety  

20  isle is right there.
Q . T h e  sa fe ty  isle is ju st a little bit b e low  the c o r -

ner, isn ’ t it?  A . P rob a b ly  it is. I ’ve n ever noticed  
it that close. I t ’ s righ t there at the intersection.

Q . R igh t at the in tersection? A . Y es.
Q . T h e  officer that y ou  saw  first w as righ t ov er  

on  the ra ilroad bridge, w asn ’t h e?  A . Y es , sir.
Q . T h a t ’ s not v ery  fa r  fro m  that intersection, is

it?  A . N o .
30 Q . N o w , w hen y ou  g o t  up there, y o u  saw  that it 

w as C osg ro v e , d idn ’ t y o u ?  A . Y es , sir.
Q . A n d  notw ithstanding  the fa ct that y o u  knew  

C osg rov e  and saw  him  there y ou  w ent to  get a p o lice -

m an ? A . Y es , sir.
Q . Is that r igh t?  A . Y e s , sir.
Q . T h a t w as the thought that w as in y ou r  m ind 

w hen y ou  turned y o u r  car around, is that r igh t?  A . 

Y es , sir.
4 0  Q . A n d  y o u  did  get a policem an, d idn ’t y o u ?  A . 

Y es , sir. H e  com e w alk in g  from : the sidew alk  to  m y

car.
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Q . N o w , exactly  w hat d id  that policem an say to  
y ou  and w hat d id  y ou  say to  h im ? A . I to ld  h im  
that I ju s t fo llo w e d  a car ’ up and that it had struck 
a w om a n  and a ch ild  and I says, “ T h e  m an is out 
at the co rn er  ju st n ow , righ t n o w .”

Q . Y o u  said that to h im ? A . Y es , sir ..
Q . W h a t  d id  he say to  you , sir, i f  an yth in g? A . 

H e  said som eth in g  about he cou ldn ’t leave his post. 
T h e  exact w o rd s  I ju st d o n ’t recollect, but it w as 
som eth ing  to  that effect.

Q . B ut he d id  leave his post, d idn ’ t h e ?  A . I 
d o n ’t k n ow  w hat terr itory  his post is.

Q . H e  g o t  in y ou r  m achine, d idn ’t he ? A . H e  ju st 
stood  on  the running board  fo r  about ten o r  fifteen 
feet as I w as ro llin g  along.

Q . A n d  then another car cam e u p ?  A . Y es, sir.
Q . A n d  in that w as another po lice  officer ? A . Y es,

sir.
Q . Is that co rre c t?  A . Y es. I fou n d  out since 

there are tw o  officers.
Q . Y o u  identified him  the last tim e he w as in court 

here at the trial ? A . T h ey  w ere in plain clothes, then.
Q . A t  the fo rm er  tr ia l?  A . Y es , sir.
Q . T h a t w as L ieutenant H ig g in s?  A . Y es , sir.
Q . A n d  y ou  saw  tw o  other m en there y ou  sa y ?  A . 

I saw  the tw o  m en in the car.
Q . A n d  y ou  saw a m an by  the nam e o f  W e b b ?  A . 

N o . I on ly  saw  the tw o m en and the patrolm an in 
u n iform .

Q . D id  y o u  see M aillard? A . N o.
Q . Y o u  spoke to  those  m en, d idn ’t y o u ?  A . I 

started to  tell them  about it and then the officer in-
terrupted m e and he w ent on to  tell them  w hat I had 
said to  him .

Q . A n d  then the officer detailed the first officer to
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g o  to the m iddle o f  the street, is that r igh t?  A . I 

d idn ’t hear that.
Q . D id  he g o  to  the m iddle o f  the street? A . N o . 

W h en  I le ft  him , I le ft  h im  righ t there.
Q . D id  D ever com e u p  there w hile  y o u  w ere talk-

in g  to  the police  o fficer?  A . D ev er  w as w alk ing  to  
10 m y  car as I started up, and as I g o t  up to  them  they 

both  ju m p ed  in.
Q . T h e y  cam e up to  w here the p o lice  officer was, 

d idn ’t th ey ? A . N o t  exactly  to  w here he was.
Q . T h e y  d idn ’t ?  A . N o .
Q . W h y  d idn ’ t y ou  say to  the police  officer “ C os-

g rove  is in that car” ? A . W h y , I ju st explained that 
a m om ent ago. I k n ow  C o sg ro v e  and I figured he w as 
a fr ien d  o f  D ev e r ’ s and I w anted  to  let the police  

20 handle the affair.
Q . H a d  y ou  ever seen C osg rov e  w ith  D ever at any 

tim e? A . W ith  D ever.
Q . Y es . A . N o.
Q . Y o u  thought it w as necessary  to  n o t ify  the

police, d idn ’t y o u ?  A . Y es , sir.
Q . Y o u  thought that the accident w as such that 

y ou  had to  fo l lo w  the driver o f  that car, d idn  t y o u ?  

A . Y es , sir.
30 Q . A n d  a fter  y ou  fou n d  out it w as C osg rov e  y ou  

im m ediately  turned around to  get a po licem an ? A . 

Y es , sir.
Q . Is  that r igh t?  A . Y es , sir.
Q . A n d  y o u  say the on ly  reason  y o u  d idn ’t tell 

h im  it w as C osg rov e  w as because y o u  figured D ev er  
knew  h im ? A . Y es , I certain ly  did.

Q . Is  that r igh t?  A . Y e s , sir.
Q . U p  until this tim e w hen y o u  figured that D ever 

4 0  k n ew  C osg rov e  and th ere fore  y ou  d idn ’ t tell the police
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officer, y ou  hadn ’t spoken to  D ever, had y o u ?  D ever 
w as aw ay  fr o m  the party, is that r ig h t?  D o  y ou  un-
derstand m e? A . N o , I d on ’t get you .

Q . A f t e r  y o u  turned y ou r  car around and m et the 
police  officer—  A . Y es , sir.

Q . — w h om  y o u  w ent a fter , and then m et the other 
police  officer d u rin g  that tim e, y ou  d idn ’t speak to  10 
D ev er, d id  y ou  ? A . N o . T h ey  w ere aw ay fro m  me.

Q . N ow , as a m atter o f  fact, d idn ’ t y ou  say to  
O fficer 'Fagan, the first police  officer y o u  m et there, 
the fo llo w in g : “ T h at autom obile  to o k  the clothes o f f  
a ch ild  dow n  in the city  line and is com in g  through ,”  
and that y ou  lost h im  ? A . I to ld  h im —

Q . (In te rru p tin g .) D id  y ou  say that to  that police 
officer ? A . N o t  in those w ord s , no.

Q . N o t  in those w ords. D id  you  tell the police  0  
office, O fficer H ig g in s  w h om  y ou  subsequently saw, 
L ieutenant H igg in s , the fo llo w in g : “ T h e  autom obile 
ju st struck  a y ou n g  girl d ow n  at the c ity  line and 
tore the c loth es o f f  her and it’ s com in g  this w a y ”  ? A .
I to ld  h im  that the accident— h ow  it happened.

Q . D id  y o u  tell h im  that? A . I told  him  that the 
g irl w as struck w ith  such fo rce—

Q . (In terru p tin g .) I ask y ou  w hether you  to ld  him  
that, yes o r  n o ?  A . I d idn ’t tell h im  all that y ou  30  
say, no.

Q . D id  y ou — did  he ask y ou  fo r  the num ber and 
m ake o f  the ca r?  A . T h e y  spoke to m e about the 
num ber o f  the car and I to ld  him  I d idn ’ t stop to get 
the num ber.

Q . D id  he ask y ou  the m ake o f  the ca r?  A . N o , 
sir.

Q . D id n ’ t you , a fter  he enquired as to  the num -
ber and m ake o f  the car, tell him  that y ou  had lost 40  
the ca r?  A . N o . sir.
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Q. Y o u  d idn ’t tell h im  th at?  A . N o , sir.
Q . N o w , w as D ev er  w ith  any other party hut y ou  

w hile y o u  sat there in fro n t  o f  the restaurant? A . 
N o . D ever and I w ere the on ly  tw o  there.

Q . D id  C ro sg ro v e  get ou t o f  h is car w hen you  
stopped him  at G len R id g e ?  A . W h e n  I seen h im , he 

10 w as sitting in the car leaning ov er  his arm .
Q . D id  he get out o f  the ca r?  A . I d id n ’t see 

h im  standing outside o f  the car. W h e n  I passed him , 

the car had com e—
Q . (In terru p tin g .) D o  y ou  rem em ber te stify in g  in 

the case o f  State against C osg rov e , tried  in this cou rt 
on  N ovem b er 26th, 1923, as fo llo w s  (p a g e  9 7 )  : “ T h e 
m an y ou  say y o u  saw- up there in the car g o t  ou t 
o f  the car, d id  h e? A . Y es , sir. H e  g o t  out o f  the 

20 car.”  D o  y ou  rem em ber th at? A . N o , I  d o n t  re-

m em ber saying that.
Q . Is  it or  is it n ot a fa ct that he d id  g et ou t o f  

the ca r?  A . W h en  I seen the m an he appeared to  m e 
to  be stepping out o f  the car. A ctu a lly  on  the grou nd  

I d idn ’t see him .
Q . D id  the car that y o u  w ere  chasing continue in 

a straight line up B loom fie ld  A v en u e  ? A . N o . It  

sw erved.
30  Q . D id  it pass any other traffic? A . W h y , I guess 

I m ust have. I passed traffic.
Q . D id  y o u  pass any tro lley  cars?  A . W h y , I  can 

rem em ber passing one tro lley  car about L ib erty  Street 

and B loom field .
Q . D id  it stop  fo r  the tro lley  cars that w ere stopped 

there fro m  w hich  passengers w ere a ligh tin g?

T h e  C o u r t : H e  d idn ’ t say they w ere.
M r. S im and l: H e  said he passed a tro lley

4 0
car.
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T h e  C ou rt: H e  d idn ’t say passengers w ere 
alighting.

Q . D id  the car stop  fo r  any tro lley  cars that had 
stopped fr o m  w hich  passengers w ere a ligh tin g? A .
Y o u  m ean w as the tro lley  car stopped that I passed?

Q . N o . I am  asking y ou  w hether the car  w hich  j q  
y ou  w ere fo llow in g . A . N o, sir. T h e  car I was fo l -
lo w in g  w as all the tim e in m otion , goin g .

Q . D o  y o u  rem em ber this question  (p a g e  9 6 )  ?
“ D id  the car continue in a straight lin e?  A . N o . It 
ran arou n d  oth er cars. It caught up w ith  trolley  
cars and it w ou ld  naturally have to  w ait i f  passengers 
w ere a ligh ting  to  start o f f  again”  and so  on. D o  y ou  
rem em ber that? A . It w ent around other cars  the 
same as I did . I ju st said w e d ro v e  around cars.

Q . W e re  y ou  ever con v icted  o f  crim e? A . Y es, 
sir.

Q . A re  y ou  w ork in g  n o w ?

M r. W a c h e n fe ld : T h at is ob jected  to, i f  you r 
H o n o r  please, as im m aterial.

T h e  C ou rt : It is im m aterial, I think.
M r. S im an d l: T h e  ju ry  w ou ld  be interested 

to  k n ow , I think.
T h e  C o u rt : I f  y ou  w ant to  sh ow  w hat you  30 

are apparently try in g  to  show , w h y  d on ’ t you  
g o  at it by  d irection ?

Q . W h e re  are y ou  liv in g  n o w ?

M r. W a ch e n fe ld : I ob je ct  to  that as im -
m aterial.

T h e  C ou rt : I d on ’t see w here he is liv ing  
has anyth ing to  d o  w ith  this issue.

M r. S im an d l: It m ay have a great deal to  4 0 -  
d o  w ith  it. I m ight w ant to  determ ine w hether
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he has m oved , w hether he is liv in g  at the same 

place.
T h e  C ou rti Is that w hat y ou  w ant to  deter-

m in e?
M r. Sim andl.: T h a t ’ s one o f  the things.
T h e  C ou rt: Y o u  had 'better g o  to  the one.

Q. A re  y o u  in ja il n o w ?

M r. W a ch e n fe ld : O b jected  to  as im m aterial.
I w ith d raw  the ob jection .

Q . A re  y o u  in ja il n o w ?

M r. W a ch e n fe ld : N o t  ju st now .

Q . Is y o u r  residence at the present tim e in ja il?  
A . W h y , ju st a m inute. W h e n  I w as on  the stand 
b e fo re  I believe that y o u  w ere  entitled to  ask m e i f  
I w as con v icted  o f  a cr im e  w h ich  covered  everyth ing, 

and I answ ered you .

M r. S im an d l: I ask y o u r  H o n o r  to  direct 
the w itness to  answ er the question  w hich  I 

asked.
T h e  C o u r t : Y o u  m ay p rov e  the fa ct that 

he has been con v icted  o f  crim e, i f  he w as, the 
sentence that he received, and i f  that sentence 
covers the present tim e, it is in ferrab le  he is 
in ja il at the present tim e.

Q . A re  y o u  serv ing  sentence at the present tim e? 

A . Y e s , sir.
Q . W h e re ?  A . C auldw ell Institution .

M r. S im and l: T h a t ’ s all.
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R E -D IR E C T  E X A M I N A T I O N  by M r. Wacheru- 
feld :

Q. L o o k  at this picture m arked E x h ib it 5 5 , picture 
o f  a C leveland car. W h a t  m ake o f  car w as it that 
C o s g ro v e  w as d r iv in g  that n igh t?  A . I d on ’ t kn ow  
the m ake o f  the car, but this resem bles it a lot. 10

Q . D o e s  this picture resem ble the car y ou  saw  C os-
g ro v e  in ?  A . Y es , sir.

Q . I call y ou r  attention particu larly  to  the le ft  fron t 
fender, the le ft  fro n t  light and the reflector o r  m irror  
w h ich  is on  to p  o f  the le ft - fro n t  fender, and I ask you  
i f  at the tim e you  saw  C o sg ro v e ’ s car in M on tcla ir  or 
G len R id g e , i f  the photograph  represents the condition  
o f  the car at that tim e. A . T h e  fro n t  fen d er is a g o o d  
deal in the same con d ition  that that c a r ' w as in. I 20  
d id n ’t notice  the m irror. T h e  car had  a nickel-plated 
radiator on  it.

M r. W a ch e n fe ld : T ak e  the witness.

R E -C R O S S  E X A M I N A T I O N  by M r. Simandl:

Q. W a s  traffllc turned against y ou  at B loom field  
Centre w hen y ou  arrived there? A . T h ere  w as no 
traffic against m e. I w ent right through.

Q. H o w  fast did  y ou  g o  th rou gh  B loom fie ld  Centre 
that n igh t?  A . P robab ly  fo r ty  m iles an hour.

Q . W e re  there any other cars that passed you  w hile 
y o u  w ere  sitting dow n  there in fron t o f  the lunch 
r o o m ?  A . B e fo re  this accident?

Q . Y es . A . Y es .

M r. S im a n d l: T h a t ’s all.

4 0
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M I C H A E L  G A U D I O S I , w itness called in behalf 
o f  the State, 'being first du ly  sw orn , testified as f o l -

low s :

Direct-examination by M r. W achenfeld:

Q . W h ere  w ere  y o u  liv in g  in the m onth  o f  M a y  
10 last y ea r?  A . 195 B leecker S tre e t

Q . Is  that in N ew a rk ?  A . N ew ark .
Q . A n d  d o  y ou  k n ow  a m an b y  the nam e o f  Shaw  ? 

A . I do.
Q . Stand up, Shaw  (ad d ressin g  m an in c o u r tr o o m ). 

Is  that b o y  w h om  y ou  m ean ? A . Y es .
Q . W e re  y ou  w ith  h im  on  the n ight o f  M a y  15th, 

anyw here on  B loom field  A v e n u e ?  A . Y es , sir.
Q . W h ereabou ts on  B loom fie ld  A v en u e?  A . U p  to  

20  B elm ont A v en u e  and w e cam e d ow n  fr o m  B elm ont 
A ven u e  straight d ow n  B loom fie ld  A ven u e.

Q . W e re  y o u  anyw here near the intersection  o f  
N orth  9th Street and B loom fie ld  A v e n u e ?  A . Y es , 

sir.
Q . Did y ou  see an accident happen there ? A . Y es , 

sir.
Q .W h a t tim e w as it as near as y ou  can fix  it ? A . 

Q uarter to  nine.
30 Q . Y o u  say y o u  w ere  w a lk in g  d o w n  B loom fie ld  

A venue. A . Y es , sir.
Q . T h a t w ou ld  be tow ards N ew ark , w ou ld n ’t it? 

A . Y es.
Q . W e re  y o u  w alk ing  on  B loom fie ld  A ven u e on  the 

side o f  the street that the city  p laygrou n d  is on , o r  
w ere y ou  w alk in g  on  the other s id e?  A . T h e  other 

side.
Q . T h e  sam e side w here P h ilb y ’ s restaurant is ?  A . 

4 a  Y es , sir.
Q . A n d  did y o u  see this w om an  and this child  be-
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fo r e  they w ere struck by  this au tom obile? A . Y es, 
sir.

Q . In  w hich  d irection  w ere they w alk ing  and w here 
w ere  they w hen  y ou  first saw  th em ? A . T h ey  w ere 
crossin g  B loom fie ld  A ven u e tow ards the city  field on 
the 9th Street.

Q . W h ich  side o f  N orth  9th Street w ere they on, 
this side o r  that (in d ica tin g  on  m ap ) ? A . T h e  same 
side that the spaghetti house w as at.

Q . A n d  g o in g  tow ard s the city  p layground , is that 
r ig h t?  A . Y e s , sir.

Q . H o w  fa r  across B loom fie ld  A ven u e  d id  they get 
b e fo r e  anyth ing  happened? A . T h e  centre o f  the 
track  w here the car goes up tow ards M ontcla ir.

Q . T h en  w hat happened? T e ll us in y ou r  ow n  
w ord s  w hat happened. A . I  w as g o in g  d ow n  with 
F ran k  an d  a car com e up fast, pretty  fast, and it 
drew  ou r  attention, so I—

Q . (In te rru p tin g .) W h a t drew; y ou r a tten tion ? A . 
T h e  speed o f  the car.

Q . H o w  fast w as the car g o in g ?

M r. S im a n d l: I ob ject  to  that unless he is 
qualified.

Q . D o  y ou  drive a car  y o u rse lf?  A . N o , sir.
Q . D o  y o u  ride in a car v e ry  frequ en tly? A . Y es, 

sir.
Q . V e r y  o fte n ?  A . N ot v ery  o ften .
Q . D o  y ou  k n ow  h ow  fast a car  goes w hen y o u  see 

it?  A . I cou ld n ’t ju st ju d g e  exactly  on  the dot. I 
can ju s t tell about ten, fifteen, tw enty, th irty miles 
an hour. I have rode that fast.

Q . W a s  this car g o in g  as fast as that o r  fa ster?

M r. S im a n d l: I ob ject, i f  y ou r H o n o r  please. 
T h a t certain ly  is n ot sufficient to  q u a lify  the 
w itness to  ju d g e  speed.
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Q. T h is  car, w ou ld  y ou  say, w as g o in g  fast o r  
w ou ld  y ou  say it w as g o in g  slow  ? A . Fast. T h a t s 
w hat drew  m y attention to  it, the speed o f  it.

Q . A n d  w here w as it w hen y ou  first saw  it?  A . 
R igh t about 8th Street, about five feet com in g  up.

O . H o w  near the right-hand cu rb  o r  tro lley  tracks ?

10 A . It w as in the track.
Q . A n d  y o u  say this w om an  and this g irl w ere  also 

in the tro lley  track w hen they w ere struck? A . Y es , 

sir.
Q . D id  the car, fr o m  the tim e y o u  saw  it until it 

struck the w om an  and the child , d id  it g o  s low er?  A . 

N o , sir.
Q . D id  it b low  a horn  o r  g ive  a signal o f  any k in d ? 

A . N o , sir.
20  Q . W h a t becam e o f  the w om an  a fter  she w as struck 

by  the ca r?  A . She w as th row n  on  the centre o f  the 
n ext track, and the child w as th row n  o v er  further.

Q . H o w  fa r  w as the ch ild  th ro w n ?  A . O n  the 
oth er side o f  the tracks altogether.

Q . H o w  near the curb  did  the b o d y  lan d ? A . 

A b ou t s ix  feet.
Q . A n d  a fte r  the autom obile  struck these tw o  

pedestrians, did  it s top ?  A . N o , sir.
30  Q . W h a t did  it do , i f  an yth in g? A . It  kept righ t 

on  go in g . A ft e r  it h it the lady it w ent about five feet 
and it k ind o f  threw1 h im  on  the side a little. T h at 
w as w hen he w as g o in g  up a fte r  he h it her. It threw  
h im  tow a rd s the cu rb  and then he w ent on  the track 

again.
Q . D id  y o u  see another car ¡standing there near 

P h ilb y ’ s restaurant that n igh t?  A . Y es , sir.
Q . H a d  y ou  kn ow n  this m an K rauth  b e fo re  this

4 0  acciden t? A . N o , but I knew  D ever.
Q . B e fo re  the acciden t? A . Y es , sir.
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Q . W h ere  w as this other car stand ing? A . T h e  
car that D ev er  w as in ?

Q . Y es. A . In  fron t  o f  the spaghetti house.
Q . N o w , w hat d id  that car d o  a fter  that? A . A fte r  

the car struck  the lady and the child, I says to  F rank  
Shaw , I says, “ G o get h im .”

M r. S im a n d l: I ob je ct  to  w hat he said to  
a n y b od y  else.

T h e  C ou rt: Strike that out.

Q . N ever m ind  w hat y ou  said  to  Shaw . Y o u  said 
som eth ing to  Shaw —  A . Y es.

Q . — and a fte r  y ou  said som eth ing to  Shaw , w hat 
did  y ou  d o  or  w hat d id  S h aw  d o ?  A . H e  jum ped on 
the runn ing  board .

Q . O f  this car that D ever w as in ?  A . Y es.
Q . W h e re  d id  that car g o ?  A . Straight up the 

avenue a fte r  it.
Q . N o w , d id  y ou  see D ev er  again that n igh t? A . 

N o, I d idn ’t see D ever.
Q . D id  y ou  see Shaw  again that n igh t?  A . N o , 

sir.
Q . A t  the tim e this happened w as it light or w as 

it d ark ? A . D ark . It w as a fo g g y  night.
Q . Y o u  say it w as a fo g g y  n igh t? A . Y es.
Q . W h a t  w as the con d ition  o f  the street pave-

m ent, as to  it being  w et o r  d ry ?  A . W et.
Q . D id  y o u  see any other cars g o  past there at the 

time this accident happened? A . N o, sir.
Q . O n ly  this one ca r?  A . Just the one car.
Q . C o u ld  y ou  at that tim e tell w hat kind o f  a car 

it w a s?  A . I can ’t ju d g e  the make o f  a car.
Q . Can y o u  tell us w hether it was an open or  a 

closed ca r?  A . It was one o f  those open cars.
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M r. W a ch e n fe ld : T ake the witness.
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C R O S S -E X A M IN A T IO N  by Mr. Simandl:

Q . Y o u  w ere w alk ing  d ow n  B loom fie ld  A v en u e  to -
w ards N ew ark , is that r igh t?  A . Y es , sir.

Q . A n d  y ou  w ere  b e low  9th Street, is that r igh t?

A . B e low  9th  Street, yes, sir.
10  Q . Y o u  w ere w alk ing  d ow n  on  this side (in d ica tin g  

on m ap ) o f  the street? A . Y es.
Q . A n d  y ou r  back  w as turned to  9th  Street ? A .

T o  9 th  Street.
Q . H o w  fa r  d ow n  tow ard s 8th  Street had you  

g otten ?  A . I  w as past the spaghetti h ou se about 
tw o feet on  the edge o f  the spaghetti house.

Q . A n d  y ou  w ere look in g  d ow n  the avenue? A . 

D o w n  B loom fie ld  A ven u e.
20 Q . A n d  then y o u  say y ou r attention  w as d irected

to a ca r?  A . Y es , sir.
Q . W a s  there one o r  m ore  ca rs?  A . O ne.
Q . D id n ’t y ou  see any o th ers?  A . O n ly  the one 

that w as standing in fro n t  o f  the spaghetti house.
Q . T h a t ’ s the on ly  on e?  A . Y es .
Q . Y o u  saw  the car com e  u p ?  A . Y es .
Q . W h a t did  y ou  d o ?  A . I w atched  the car. T h e  

rate o f  the speed attracted m y  attention, and then I 
30 w atched the car and w hen  I turned around there w as 

a lady  and a ch ild  crossin g  the street.
Q . W h ere  w ere they w hen y ou  saw  them  ? A . T h e  

lady and the ch ild ?
Q . Y es. A . In  the centre o f  the first track.
Q . In  the centre o f — w ou ld  y ou  say som ew here 

around1 in betw een the first and second  ra il?  A . In 
betw een the first and second  rail.

Q . A n d  the autom obile w as w h ere?  W hereabouts 
4 0  was the autom obile on  B loom fie ld  A v e n u e ?  A . W h a i  

autom obile  d o  y ou  m ean?
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Q . T h e  one that y o u  sa w ? A . T h e  one that hit 
the ch ild  w as in the tracks, too.

Q . W h ich  tra ck ?  A . T h e  same track as the lady 
and the ch ild  w as in.

Q . D id  the— I w ith d raw  that. It w as a fo g g y  
night, w asn ’ t it?  A . Y es , sir.

Q . Y o u  cou ld n ’t see v ery  far, cou ld  y o u ?  A . N o , 
sir.

Q . N o w , w h ere  d id  y ou  see the w om an  and the 
ch ild ?  W a s  she on  the le ft-hand  side o f  9th Street 
passing the park, o r  the right-hand side? A . W h a t 
d o  y o u  m ean?

Q . T h is  (in d ica tin g  on  m ap ) I w ou ld  cajl the right- 
hand side as y ou  pass the p layground , and this ( in -
d ica tin g ) the le ft. A . She w as on  the left-hand side, 
the sam e side as the spaghetti house.

Q . D o  y o u  rem em ber testify in g  in this case be fore  
this cou rt once b e fo r e ?  A . Y es , sir.

Q . D o  y o u  rem em ber m y  asking y ou  on  w hat side 
o f  9th Street she w a s?  A . Y es , I rem em ber.

Q . D o  y ou  rem em ber that? A . Y es , sir.
Q . D o  y ou  rem em ber saying “ T h ey  w ere on  the 

right-hand side o f  9th Street, w alk ing ou t tow ards 
the city  field” ? D o  you  rem em ber pointing to  the 
right-hand' side o f  9th  S treet? A . I pointed1 to  w here 
I ju st to ld  you . I d o n ’t k n ow  w hether y ou  call that 
the right o r  the le ft  side.

Q . D id n ’ t y ou  poin t to  the right-hand side o f  9th 
Street on  that m a p ? A . I pointed to  w here y ou  just 
asked m e the question  b efore .

Q . It w a s  to o  fo g g y  fo r  you  to  tell the kind o f  a 
car, w asn ’ t it?  A . It w asn ’t to o  fo g g y . I d on ’ t 
k n ow  en ou gh  about the m akes o f  cars.

Q . D o  y o u  rem em ber being  asked this question at 
that t im e : “ Y o u  cou ldn ’t tell what kind o f  a car it
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w a s? A . N o , sir. Q . I t  w as to o  fo g g y  fo r  that? 
A . Y e s .”  D o  y ou  rem em ber th at? A . N o , sir.

Q . Y o u  d on ’t rem em ber that? A . N o , sir.
Q . D o  y o u  rem em ber w hether there w ere any lights 

on  this car com in g  u p? A . Ju dg in g  fr o m  the rear 
Q . (In terru p tin g .) I am  asking y o u  w hether y ou  

10 kn ow . A . I am  answ ering y ou r question.
Q . D o  y ou  k n o w ?  A . N o . I d idn  t notice  the

lights.

M r. S im and l: T h a t ’ s all.

F R A N K  J. S H A W , w itness called  in beh alf o f  the 
State, being  first du ly sw orn , testified as f o l lo w s :

Direct-examination by M r. W achenfeld:

Q . Shaw , w here d o  y ou  live n o w ?  A . 125 N orth  

16th Street, E ast O range.
Q . W e re  y ou  liv in g  there at the same address in 

the m onth  o f  M a y  o f  last y ea r?  A . Y es , sir, I  was.
Q . A n d  y ou  k n ow  th is m an M ich ael w h o  ju st testi-

fied ? A . Y es , sir.
Q . W e re  y ou  w ith  h im  on  the n ight o f  M a y  15th up 

30 on  B loom fie ld  A v en u e?  A . Y es , sir.
Q . W h ere  w ere y o u  com in g  f r o m ?  A . B elm on t

A venue.
Q . A b o u t w hat tim e o f  n ight w as it y ou  w ere at 

the in tersection  o r  near the intersection  o f  N orth  
9th  Street and B loom fie ld  A ven u e ? A . A b o u t tw enty  
m inutes to  nine, quarter to  nine.

Q . W h a t business are y ou  in, M r. S h a w ? A . I 
w as at that tim e in the p lum bing supply business.

4C q  A n d  are y ou  in the same line o f  business n ow  f

A . N o , sir.
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Q . W h a t  business are y ou  in  n o w ?  A . Salesm an.
Q. Did' y ou  see an accident happen there that n ight ?

A . Y es , sir.
Q . D id  y ou  see this w om an  and this child , this 

little g irl, w h o  w ere  struck by  an autom obile? A .
Y es, sir.

Q . W h ere  w ere they w hen  y o u  first saw  them ? 10 
A . A b o u t the centre o f  the street, the m iddle o f  the 
street.

Q . W e re  they  g o in g  tow ard s the city  p layground o r  
aw ay fr o m  it?  A . T o w a rd  the c ity  p layground .

Q . W h e n  y ou  say in the centre o f  the street, w ou ld  
that be near w here the tro lley  tracks a re?  A . B e-
tw een the tw o  tro lley  tracks.

Q . D id  y ou  see the autom obile  that struck them ?
A . Y es, sir. 20

Q . W h e re  w as that car w hen y ou  first saw it?  A .
T h e  car  w as approach ing  us, com in g  dow n .

Q . T h a t w ou ld  be  g o in g  tow ard  M on tcla ir?  A  
Y es, sir.

Q . H o w  fast w as that car g o in g ?

M r. S im and l: I  ob ject.
T h e  C o u rt : Sustained.

Q . D o  y o u  ow n  o r  drive  a car, S h a w ? A . Y es , 30  
sir.

Q . D o  y ou  drive  a car y ou rse lf ? A . Y es , sir.
Q . H o w  lon g  have you  had a ca r?  A . F ou r  or  

five years.
Q . A n d  d o  y ou  still—

M r. S im andl ( in te rru p tin g ): G o ahead and 
ask y ou r  question.

Q . H o w  fast w as this car g o in g ?  A . A n yw h ere  
fro m  fo r ty  to  fo rty -fiv e  m iles an hour I should ju d ge .

4 0
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Q. Y o u  think it w as g o in g  betw een fo r ty  and fo r ty - 
five m iles an h o u r?  A . Y es , sir.

Q . W h a t w as the con d ition  o f  the pavem ent at 
that tim e? A . V e r y  dam p w eather. T h e  rails w ere 
wet. T h e  sidew alks w ere dam p.

Q . Y o u  say y ou  saw  this car w hen it w as about 
10 8th Street, is that r igh t?  A . Y es , sir.

Q . A n d  did  y o u  see it strike the w om an  and the

ch ild ?  A . Y es , sir.
Q . B e fo re  it struck the w om an  and the child , did 

it g ive  a signal b y  b low in g  a h orn  o r  any other kind 
o f  a signal o r  w a rn in g? A . I  d id n ’ t hear any.

Q . A n d  b e fo re  it struck the w om a n  and the ch ild  
d id  it decrease its speed an y ? D id  it s low  up any, 
or  did  it turn to  the right o r  to  the le f t ?  A . N o , 

20  sir.
Q . D id  it d o  anyth ing that y ou  cou ld  see in attem pt-

ing  to  avoid  this accident? A . N o , sir, I  cou ld n ’ t 

see any.
Q . W h ere  d id  the b od y  o f  the w om an , w here was 

the b o d y  o f  the w om an  flung to  a fte r  the im pact w ith  
the m achine ? A . H er  b od y  w as a lon g  about the 

th ird rail.
Q . T h a t is the w om a n ’ s b o d y ?  A . Y es , sir.

30 Q . D id  y ou  see w here the ch ild  w as flung t o ?  A . 
T h e  little g irl w as th row n  across the street under 

a light.
Q . H o w  near to  the right-hand cu rb  o f  B loom field  

A ven u e w ou ld  y ou  say that her b o d y  lan ded? A . I 
should ju d g e  about five feet, five o r  s ix  feet.

Q . W h a t did  the car d o  a fter the co llis ion  o f  these 
tw o  pedestrians? D id  it stop o r  g o  to  either the right 
o r  the le f t ?  A . It kept r igh t on  g o in g . It m ade 

4 0  one za g  to  the right and then w ent 'back to  the rails 

again.
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Q . A t  the tim e y ou  saw  all this happen w here w ere 
y o u  stand ing o r  w alk ing  or  w hatever you  w ere d o in g ?  
A . I w as in fron t o f  F h ilb y ’ s at the tim e it happened.

Q . W a s  this m an M ike w ith  y o u ?  A . Y es , sir.
Q . D id  y o u  k n ow  a m an by  the nam e o f  D ever, 

D a n n y  D ever, b e fo re  this th ing  happened? A . Y es, 
sir.

Q . H o w  lo n g ?  A . A b o u t a y ear and a h a lf or  
so.

Q . H a d  y ou  kn ow n  this m an K ra u th ?  A . N o , sir. 
I  never seen him  b e fore .

Q . D id  y ou  k n ow  him  b e fo re  the accident at a ll?  
A . N o , sir.

Q . D id 1 y ou  see another car standing on  B loom field  
A v en u e  anyw here near that so-called  spaghetti h ou se? 
A . Y e s , sir.

Q . W h o  w as in that ca r?  A . D anny D ev er  and 
this other m an w h om  I picks ou t later to  be M r. 
K rauth .

Q . A n d  w hat did  y ou  do , i f  anything, a fter y ou  
saw  this w om an  and this child struck? A . I jum ped 
o n  this oth er car, the roadster, and I w as on  the m ud-
guard  and w e  w ent right a fter  him .

Q . W h o  w as d riv in g  that car, D ever o r  K rau th ? 
A . K rauth  w as d riv in g  the car.

Q . H o w  lon g  a tim e did  it take b e fo re  this roadster 
as y ou  call it, w hich  I understand w as a Buick, b e fo re  
it g o t  started and pursued the other car involved  in 
the acciden t? A . W h en  I boarded  the chasing car, it 
w as m ov in g  then.

Q . H o w  soon  a fter y o u  saw  the w om an and the 
ch ild  struck  w as it w hen y ou  g o t  aboard the ca r?  A . 
Im m ediately  as soon  as I seen it.

Q . D id  that car w hile it w as chasing the other car, 
d id  that car g o  fast o r  s lo w ?  A . Fast.

10
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Q . A b o u t h ow  fa st?  A .' V e r y  fast. I should 
ju d ge  about fifty  m iles an hou r o r  so, perhaps m ore.

Q . A n d  d id  y o u  keep in v iew  o r  d id  y ou  continue to  
see the car that struck the w om an  and the ch ild  ? A . 

Y e s , sir.
Q . D id  y ou  finally catch up to  that ca r?  A . Y es , 

10 sir.
Q . W h ere  w as it that y ou  caught up to  the ca r?  

A . A t  the R id g ew ood 1 road. T h ere  is a h igh  school 

righ t nearby.
Q . T h a t w ou ld  be in Glen R id g e , is that r igh t?  A . 

Y es , sir.
Q . W h e n  y ou  caught up to  the car, d id  the car 

that y ou  w ere chasing, d id  it stop  or  h ow  did  it com e 
to  a halt? A . It d idn ’ t stop. O n e o f  the— I d o n ’t 

20  k n ow  w h o  it w as— but he hollered , the m an w h o  w as 
driv ing. W ell, he d idn ’t seem  to  m ake any attem pt 
to  stop, so the m an driv in g , the roadster, m ade him  
pull to  the gutter by  cu tting  h im  o ff.

Q . A n d  w hen he pulled to  the gutter, d id  y ou  see 
w h o  w as in that ca r?  A . I seen the m an, yes, sir.

Q . H a d  y ou  k n ow n  C o sg ro v e  b e fo re  this acciden t? 

A . N o , sir.
Q . D id  y ou  see h im  o r  k n ow  h im  at all b e fo re  that 

30 happened? A . I never seen him.
Q . D o  y ou  see the m an here n ow  w h om  y ou  saw 

in that car that y ou  stopped? A . Y es , s ir ; righ t here 
(in d ica tin g  d e fen d a n t).

M r. W a ch e n fe ld : D o  y ou  adm it that is the 

de fen d an t?
M r. S im and l: Sure.

Q . A n d  d id  y o u  say anyth ing to  him , o r  d id  he 
4U say anyth ing to  y ou  ? A . I to ld  h im  he had hit som e-

one on  B loom field  A ven u e and 9th Street.
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Q . Y o u  told! h im  he had  hit som eone on  B loom fie ld  
A ven u e and 9th  S treet?  A . Y es , sir.

Q . Just tell us exactly  w hat y o u  said to  him  and 
w hat he said to  y ou  at that tim e. A . I told  him  to 
com e back, and as soon  as those w ord s le ft  m y m outh 
D an n y  D ev er  ju m p ed  ou t o f  the oth er autom obile, and 
I heard him  say, “ Y o u  k n ow  me, D anny. L a y  o ff  me. 
I ’m  late.”

Q . W h o  said that? A . C osgrove .
Q . Is that w hat he said as near as you  can rem em -

b er?  A . A s  near as I can rem em ber.
Q . D id  he use any p ro fa n ity  at that tim e? A . Y es, 

sir.
Q . T e ll us exactly  w hat he said, then. A . “ Jesus 

Christ, y o u  k n ow  m e, D anny. L a y  o f f  m e.”
Q . D id  D an n y  D ev er  say anything to  h im  w hen 

C osg rov e  said1 that? A . N o , sir. I d idn ’ t hear any-
th ing else.

Q . D id  y ou  hear anything m ore said either between 
C o sg rov e  and D ever or  anyone else there? A . N o , 
sir.

Q . D id  C osg rov e  at that tim e say anytning about re-
p ortin g  it h im se lf?  A . I w ou ldn ’t just say. I  d on ’ t 
k n ow  w hether I heard it or  not. I d o n ’ t rem em ber.

Q . W h a t  is the furthest that this car, that this car 
that y o u  w ere chasing g o t  in fron t of- y o u ?  A . I 
shou ld  ju d g e  about a block.

Q . Y o u  are sure that the car y ou  finally caught up 
to  and stopped in Glen R id g e  is the same car that 
struck this w om an  and the child ? A . C osgrove , sure.

Q . D id  he ever get out o f  y ou r  v iew  at all? A . 
N o , sir.

Q . A fte r  this conversation  occurred , w hen C osgrove  
said to  D ev er, “ Jesus C hrist, D anny, lay o f f  me. Y o u  
k n ow  m e,”  did  y ou  stay there fo r  any length o f  time ?
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A . T h e  on ly  th ing  I stayed fo r  to  id en tify  the fron t  
o f  the car w here it had struck  som eth ing  and to  identi-
fy  the m irro r  and the m udguard, dash-pan, and fr o m  
there I w ent to  the rear and I tried  as best I cou ld  to  
take the license num ber o f  the car.

Q . W h a t happened w h ile  y ou  w ere  tak ing the license 
10 num ber o f  the ca r?  A . T h e  car sort o f  d rov e  aw ay.

Q . W h a t d o  y o u  m ean “ sort o f  d rov e  aw ay”  ? A . 
It  started o f f  s low  and then w ent on  its aw ay.

Q . D id  y ou  get the fu ll license n u m ber? A . N o , 

sir. A t  first—
Q . (In terru p tin g .) D o  y ou  rem em ber w hat the 

license num ber w as as y ou  g o t  it?  A . N o , sir.
Q . D o  y ou  rem em ber the first tw o  o r  three num -

bers?  A . 1, 4, 5, I believe.
20  Q . W a s  that the first three num bers? A . Y es , sir.

Q . D o  y ou  rem em ber the second  three num bers o r  
anyth ing m ore  about the num ber ? A . N o , sir.

Q . S o  the car  d rove  aw ay at that tim e, d id  it?  A . 

Y es , sir.
Q . A t  the tim e that the car drove  aw ay w as K rauth  

and his B uick  roadster th ere? A . N o , sir.
Q . W h ere  had he gon e  t o ?  A . I d idn ’ t take n o -

tice w here he had gon e, but I kn ew  he w asn  t there. 
30  Q . T h en , w hat d id  y o u  and D ev er  d o  a fter  this 

m an C osgrovfc in his car d rov e  aw ay ? A . W e  w ent 
across the street, that w ou ld  be on  the opp osite  c o r -
ner, and M r. K rauth  w as there. H is  car w as ro llin g  
d ow n  and he w as ready to  take us back  to  N ew ark .

Q . A n d  did  y ou  g o  back  to  N ew ark  w ith  K ra u th ?  

A . Y es , sir.
Q . Did' y ou  see tw o  police  officers o r  on e o r  three 

po lice  officers at that tim e? A . I seen— no, I h aven ’t 
4C seen any po lice  officers there.

Q . D id  y ou  see K rau th  talking to  any m en ? A . I
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seen h im  talk ing to  a m an but I d on ’t k n ow  w h o  he 
w as.

Q . N o w , y ou  say y ou  noticed  the cond ition  o f  the 
car at that tim e? A . Y es.

Q . I sh ow  y ou  this p icture m arked S5, and I ask 
y ou  to  lo ok  at that and tell us w hether or  n ot that 
look s  like the con d ition  o f  the car as y ou  saw  it that 
night. A . Y es , sir.

Q . I ask  y o u  to  lo o k  particu larly  at the le ft -fro n t  
fender, the le ft  fr o n t  light and the reflector or  m irror 
that is on  top  o f  the le ft  fro n t  fender, and I ask you  
i f  that picture sh ow s the con d ition  o f  the car as you  
saw  it that n igh t?  A . Y es , sir.

Q . W a s  the le ft  fro n t  light bent as is show n by  that 
p ictu re?  A . Y es , sir.

Q . D id  y o u  notice  the rear o f  the car ? A . T h e  rear 
o f  the car had a slight rip in the back.

Q . I sh ow  y ou  another picture w h ich  is m arked at 
the present tim e S4, w hich  is a picture o f  the rear o f  
the car, and I ask you  i f  that represents the condition  
o f  the rear o f  the car that y ou  stopped in Glen R idge. 
A . Y es , sir.

Q . A n d  that rip that you  ju st spoke o f ,  is that the 
rip  w h ich  is show n  on  the rear o f  that p ictu re? A . 
Y es , sir.

Q . N o w , then, w hile y ou  w ere  in Glen R id ge , did 
y o u  rep ort this accident to  anyone ? D id  y ou  tell any 
police officers' there that this accident had occurred 
and that a m an b y  the nam e o f  (C osgrove w as involved  
in it?  A . N o t  in Glen R idge .

Q . A f t e r  y ou  cam e dow n  w ith K rauth  w here did 
y ou  g o ?  A . W e  w ent back in K rauth ’s car.

Q . D id  D ev er  g o  back the same tim e you  d id ?  A. 
Y es , sir.

Q . D id  y ou  and D ever g o  together a fter that o r  did

10

20

30

40



120

State’s W itness, Frank / .  Shaw, Cross

y o u  part com pan y  ? A . H e  said he w as go in g 1 dow n  
the street, tow a rd s  6th Street, I believe.

Q . S o  y o u  le ft  D ever there, d id  y o u ?  A . Y es .
Q . W h ere  did y ou  g o ?  A . T o  the 5th P recinct.
Q . In  N ew a rk ? A . Y es .
Q . Y o u  m ean the station h ou se?  A . Y es , sir.

10 Q . And- did  y ou  m ake a report there o f  this ac-

c id en t?  A . Y es , sir.
Q . A n d  did  y ou  tell them  w h o  the m an w as w h o  

w as in vo lved  in it?  A . Y e s , sir.
Q . D id  y ou  tell them  his nam e? A . Y es , sir.
Q . W h a t nam e did  y ou  g iv e ?  A . I gave h im  the 

nam e o f  D an n y  D ev er  w h o  knew  him  by  Charles C os-

grove .
Q . Y o u  gave h im  the nam e o f  w h a t?  A . D an n }

20  D ev er  to ld  m e his nam e.
Q . D anny D ev er  to ld  y ou  h is nam e? A . Y e s , sir. 
Q . A n d  D an n y  D ev er  to ld  y o u  it w as C harles Cos* 

g ro v e ?  A . Y es , sir.
Q . Is that the in form a tion  y ou  gave to  the police 

th ere? A . Y es , sir.
Q . D id  you  g o  to  M on tcla ir  again  that n igh t?  A . 

N o , sir.
Q . W ith  the police  o fficers? A . N o , sir.

30 M r. W a c h e n fe ld : T ak e  the the w itness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . Shaw , h o w  fast d o  y ou  say that car w as g o in g  ? 
A . F o r ty  t o  fo rty -fiv e  m iles an hour.

Q . D o  y ou  rem em ber testify in g  in this cou rt once 

b e fore? . A . I  believe so, yes.
Q . A n d  d o  y ou  rem em ber the prosecu tor  asking > ou  

^  this question : “ Y o u  say the speed o f  the car attracted
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y o u r  attention  first ? A . Y e s .”  T h en  the prosecu tor 
asked y o u  this question : “ W h a t w as that speed? A .
I am  n ot a very  g o o d  ju d g e  o f  speed, but I w ou ld  say 
th irty  o r  th irty-five m iles an hour, betw een the tw o .”
D o  y o u  rem em ber th at? A . I d on ’ t rem em ber, no.

Q . O r  d o n ’ t y o u  w ant to  rem em ber ? A . I d on ’t re-
m em ber. 10

Q . A ll right. D o  y o u  rem em ber testify in g  in the 
police court on  M a y  18th, in an exam ination  b e fo re  
Ju dge M u rra y ?  A . Y es.

Q . D o  y ou  rem em ber being  asked a question  there 
by  P rosecu tor  D ’A lo ia : “ H o w  fast w as the car g o in g  
up B loom fie ld  A v en u e?  A . I should ju d ge  thirty 
m iles an h ou r .”  D o  y ou  rem em ber that? A . I re-
m em ber the rate o f  speed and I rem em ber I said som e-
th ing  about the speed o f  the car up B loom field  A venue. 20

Q . D o  y ou  rem em ber testify in g  there? A . Y es.
Q . D o  y ou  rem em ber testify in g  “ th irty  o r  m ore” ?

A . I d o n ’ t rem em ber saying th irty  m iles an hour or 
m ore.

Q . N o  on e has asked y ou  to change you r testim ony, 
have th ey ?  A . N o , sir.

Q . H a v e  you  spoken to  anyone about this case since 
N ov em b er?  A . N e v e r ; no, sir.

Q . N o b o d y  at a ll? A . N o , sir. 30
Q . Y o u  w ere  w alk ing  d ow n  B loom fie ld  A venue, you  

sa y ? A . Y es , sir.
Q . In  the d irection  o f  N ew a rk ?  A . Y es, sir.
Q . A n d  y ou  w ere attracted by  this ca r?  A . Y es, 

sir.
Q . H o w  m any cars attracted you , one o r  tw o ?  A .

Just the on e  that I seen.
Q . Is  that the on ly  car y ou  saw ? A . T h a t ’s the 

on ly  on e I seen com in g  up at a h igh  rate o f  speed. 4 0
Q . W a s  there another car  com in g  up at the sam e 

tim e? A . I d on ’ t know . I d idn ’t see any.
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Q . Y o u  d idn ’t see an y? A . N o , sir.
Q . W o u ld  y o u  say there w as o r  there w asn ’t ?  A . 

T h ere  w asn ’ t.
Q . T h a t w as the on ly  car y ou  saw  then. A . Y es , 

sir,
Q . D id  that car appear to  have a n ickel-plated radia- 

10 to r ?  A . It  d id  that night. I d on ’ t k n ow  w hat it ’ s 

g o t  now .
Q . D id n ’ t y ou  say the rad ia tor w as nickel-plated in 

y ou r  fo rm er testim on y? A . Y es , sir.
Q . Y o u  g o t  out o f  y ou r  car and w alked around the 

car that y ou  w ere  chasing o r  that y o u  th ou gh t y ou  
w ere  chasing, d idn ’ t y o u ?  A . Y es , sir.

Q . A n d  y ou  w ere able to  observe all these things 
that y o u  see on  these photographs, w eren ’t y o u ?  A . 

20  Y es , sir.
Q . T h en  y ou  w alked to  the back  to  take the license 

num ber? A . Y es .
Q . H o w  close to  that car w ere  y ou  w hen y o u  started 

to  take the license num ber? A . A b o u t  tw o  feet *in 

back  o f  it.
Q . T h e  car w as standing still w hen y ou  started to  

take the num ber, w asn ’t it?  A . Y es , sir.
Q . A n d  yet y ou  w ere  unable to  g et the correct

30 license num ber? A . N o , sir.
Q . Y o u  took  a license num ber dow n , d idn ’t you?, 

A . Y es , sir, I took  it, but I d idn ’ t know ' w hether it 

w as correct.
Q . A n d  y ou  put it in y ou r  note b o o k ?  A . Y es , 

sir.
Q . A n d  y ou  turned it in to  the 5th P recin ct?  A . 

Y es , sir.
Q . A n d  then y ou  fou n d  out it w as n ot the 

4 6  license o f  C o sg rov e ’ s car, d idn ’t y o u ?  A . W h en  I 

fou n d  it ou t—
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Q. (In te rru p tin g .) Just answ er m y question. Then  
y ou  fou n d  out the car w as n ot C osg rov e ’ s car, that 
that w as n ot the license num ber o f  C osg rov e ’s car, 
d idn ’t y o u ?

M r. S im and l: I ob ject, i f  your H on or  please, 
on  the g rou n d  he is m aking  a statem ent w hich  j q  
is n ot in evidence at all. A s  a m atter o f  fact, 
the w itness has not testified to  anything o f  the 
kind.

M r. S im and l: T h is  is cross-exam ination , 
y o u r  H o n o r .

T h e  C ou rt: Y o u  can ask him  i f  he fou n d  
it out, 'but y ou  h ave assum ed it. H e  hasn’ t 
said he did.

T h e  W itn ess : T o  the best o f  m y  know ledge I am 20  
den y in g  n oth in g  that I said in fo rm er  statements.

T h e  C ou rt: N o b o d y  has asked you  that.

O . D id  you  find out at the 5th Precinct, or  sub-
sequently, that the license num ber that y ou  had given 
the p o lice  w as n ot the license o f  C o sg ro v e ’s car ? D id  
y ou  find that out ? Y o u  can answ er that yes or  no.

T h e  C o u rt : H e  can  answ er it in his ow n  
w ay. 30

A . D id  I find it out in the police station, y ou  m ean ?
Q . Y es . A . N o.
Q . D id  y ou  find it ou t a fterw a rd s?  A . Y es.
Q . F ro m  w h o m ?  A . A t  the tim e?
Q . F r o m  w h o m ?  F rom  w hat p e rs o n ?  A . O ne 

o f  the detectives.
Q . O ne o f  the detectives told  y ou  that? A . U pon  

the stand, I heard  it.
Q . D id  y ou  hear D ever w hen he cam e near the
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car o f  C osg rov e  in Glen R id g e  say, It  s Joh n n y  C os-
g ro v e ” ? A . A p p roach in g , yes.

Q . W h y  d id  y ou  g ive the p o lice  the nam e o f  C harley 
C osg rov e  ? A . T h a t ’s w hat he to ld  m e later. That s 
w hat I to o k  it to  be, C harley C o sg ro v e .

Q . I t  w as a fo g g y  night, w asn ’ t it?  A . K in d  o f

10 m isty.
Q . It  w as a fo g g y  night, w asn ’ t it?  A . N o t  so 

v erv  fo g g y . N o , I should  call it m isty.
Q . W a s  it fo g g y  o r  c lea r?  A . A  little, yes, sir.
Q . A s  y ou  w ent up B loom fie ld  A v en u e  did  y ou  pass 

any traffic? A . D id  w e pass any traffic g o in g  up 

B loom fie ld  A v en u e?
Q . Y es. A . A t  B loom fie ld  (Centre, I believe we

m ust have passed som e traffic.
20  Q . A t  B loom fie ld  Centre, the traffic w as against 

you , w asn ’ t it?  A . T h e  traffic w as against us n ot
to  slow  d ow n  to  a dead stop.

Q . D id n ’t y ou  say in y ou r  fo rm er  testim ony be-
fo re  this C ou rt, “ D id  y ou  g o  th rou gh  B loom fie ld  
C entre g o in g  at the rate o f  f ifty  m iles an h ou r w hile 
y ou  w ere standing on  the runn ing  b o a rd ?  A . W e  had 
to  slow  d ow n  at B loom fie ld  C entre. T h e  traffic w as 
against us.”  D o  y ou  rem em ber testify in g  to  that?

M r. W a ch e n fe ld : Just a m inute.
T h e  C o u rt : H e  said the traffic w as against 

h im  and he had to  s low  dow n , but he d id n ’t 
say he had to  co m e  to  a stop.

Q . T h ere  w as a stop  signal on  against y ou  there, 
w asn ’t th ere? A . W h a t d o  y ou  m ean by  a stop  

signal ?
Q . T h ere  w as a stop signal on  the traffic policem an ’ s 

4 0  stanchion w h ich  m ade traffic com in g  fr o m  y ou r  d irec-
tion  stop, w asn ’t there? A . I d o n ’ t rem em ber the
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stanchion, w hat signal w as on  it, but I k n ow  w e had 
to  s low  up a bit at B loom fie ld  Centre. T h a t’ s w hat 
I ’m  sure o f .

Q . D o  y ou  rem em ber be in g  asked this question : 
‘ ‘H o w  lon g  w as traffic against y ou  on  B loom field  
A v e n u e ?  A . A s  soon  as he took  o f f  the stop  signal 
and gave us the start signal w e  w ent.”  D o  y ou  re- . 10 
m em ber th at? D id  y o u  testify  to  that b e fo re ?  A .
Y es , sir, I believe I did, but I don ’ t rem em ber the 
stanchions being  there.

Q . W a s  there an officer there? A . I believe there 
w as an officer there, som eone d irecting  traffic, but the 
stanchion I d on ’ t k n ow  about.

Q . D id  y o u  say anyth ing to  the o fficer? A . N o , 
sir.

O . D id  y ou  speak to  h im ? A . N o , sir. ¿3
Q . D id  y ou  tell h im  to  stop that car or get on  you r 

ca r?  A . N o , sir.
Q . A n d  g ive  chase to  the other ca r?  A . N o , sir.
O . B loom fie ld  A ven u e at that point curves, doesn ’t 

it?  A . Y es , sir.
Q . A n d  y ou  lost sight o f  y ou r  car there, d idn ’ t 

3rou, the car ahead o f  you , d idn 't y o u ?  A . I m ight 
have lost sight o f  the rear o f  the car, that’ s all. I  
cou ld  see the top. 30

Q . T h e  traffic signal w asn ’t against him , was it?
A . T h a t I cou ldn ’t say.

Q . Y o u  say y ou  didn ’ t see any police  officers at 
G len R id g e , is that r igh t?  A . I seen one m an in 
plain clothes w hich  later I fou n d  out to  be a police 
officer. T h a t ’ s all I seen.

Q . A n d  y ou  saw n o m an in u n ifo rm ?  A . N o , sir.
Q . D o  y ou  rem em ber this testim ony that y ou  gave 

at the fo rm er  t r ia l : “ A n d  did you  stand there speak- 40  
in g  to  the police  officers o f  G len R id g e ?  A . Y es ,
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sir. Q . C ou ld  y o u  recogn ize  the officers that y ou  
spoke t o ?  A . N o , sir, I cou ldn  t. D o  y ou  rem em -

ber that?

M r. W a c h e n fe ld : T h a t ’ s ju st exactly  w hat 

he testifies to  here n ow .
M r. S im a n d l: H e  says he w as speaking to  

a m an in plain clothes.
M r. W a ch e n fe ld : Y es.
M r. S im an d l: H e  has m entioned on ly  one 

man.

T h e W itn e s s : I  w asn ’ t speaking to  the m an in plain 
clothes. I said I seen the m an in plain clothes. I  had 
noth in g  to  say to  any officers in G len R id ge . I d idn ’ t 
hear any conversation .

Q . D id  y o u  testify  on  N ov em b er  26th, in this case 
in answ er to  the fo llo w in g  qu estion : “ Q . A n d  d id  you  
stand there speaking to  the police  officer in  G len 
R id g e ? ; ’ and d id  y o u  g ive the answ er, “ Y es , sir” ? 
D id  y ou  so  te st ify ?  A . I  seen the officer and I said 
yes, I seen h im  and that w as all.

Q . Y o u  d idn ’ t speak to  h im ? A . I d id n ’ t have

anyth ing to  say.
Q . D id1 y o u  so  testify  at the fo rm e r  tria l?  A . I 

believe so, yes.
Q . D id  y ou  g ive the officers there a license num -

b er?  A . N o , sir.
Q . D id  y ou  g ive  them  Joh n n y  C o s g r o v e ’ s n am e? 

A . N o , sir.
Q . D id n ’ t y ou  run back to  K rauth  and tell h im  that 

C osg rov e  had disappeared ? A . I  to ld  h im  he w ent 

o ff. T h a t ’ s w hat I  said.
Q . W e re  the officers present w hen y ou  said th at? 

A . N o .
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Q . W h ere  w ere y o u  w hen y ou  said that to  K rauth  ? 
A . O n  ou r  w a y  back  to  N ew ark.

Q . T h a t ’ s w hat y o u  first to ld  to  K rau th  at that 
tim e?  A . Y es , sir.

Q . D id  y o u  tell h im  it w as a C leveland car ? A . 
I to ld  K rauth  it w as a C leveland car.

Q. W ith  a nickel-plated rad ia tor?  A . Y es.

T h e  C o u rt : W h en  w as that— b e fo re  y ou  ov ertook  
the ca r  o r  a fte rw a rd s?

T h e  W itn ess ; T h a t w as a fterw ards.

Q . D o  y o u  rem em ber— w hat tim e did y ou  see this 
car ? A . A b o u t tw enty  to  a quarter to  nine.

Q . H a s  anyone re fresh ed  y ou r  m em ory  as to  the 
tim e?  A . N o , sir.

Q . D o  y ou  rem em ber testify in g  in the police  court 
shortly  a fter  this acciden t? A . I believe so.

Q . It w as v ery  close a fter  the accident, w asn ’ t it, 
and  the facts  w ere fresh  in y ou r  m ind, w eren ’t they? 
A . W h a t d o  y o u  m ean ?

Q . W e re n ’t the facts fresh  in y ou r  m ind three days 
a fte r  the acciden t? A . A ft e r  all the talking and 
everyth in g  I heard, I guess they  w ere, yes.

Q . A n d  you  are g iv in g  som e o f  that talk now , 
aren ’t y o u ?  A . I am try in g  to  g ive the best o f  m y  
k n ow led ge  the statem ents I m ade b e fo re  and w hat has 
happened.

Q . D o  y o u  rem em ber being asked this question : 
“ W h a t tim e was this ? A . I should ju d ge  it w as about 
eight fifteen. I d on ’ t k n ow  the positive time because 
I ju m p ed  on  the car  and raced a fter h im .”  D o  you  
rem em ber that? A . N o , sir, I d o  not.

Q . D id  y ou  so  te st ify ?  A . I d on ’ t rem em ber.
O . D o  you  rem em ber, then, th is: “ Q . T h is was

eigh t fifteen ?  A . O r after.. I w ou ld n ’t say posi-
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tively  it w as eight fifteen. It  m ay have been a fter 
eight fifteen .”  Do y ou  rem em ber that? A . N o , sir.

Q . W h a t  m akes y ou  say so  positive  n ow  that it 
w as eight fo r ty  or  eight fo r ty -fiv e ?  A . T h at w as 
ju st a guess. I ’m  n ot positive. I d idn ’t say fo r  sure.

Q . O h , n ow , y o u ’ re n o t sure? A . N o . I  d idn ’ t

10 say I w as sure.
Q . It m ight have been eight fifteen , is that r igh t?  

A . It m ight have been  tw enty  m inutes to  n ine o r  a 

quarter to  nine as I said.
Q . A re  y ou  sure that the con d ition  as show n  on  

that p icture that has been show n to  y ou  is exactly  
the same as y ou  saw  on  that ca r?  A . Q u ite  sure.

Q . A bso lu te ly  su re? A . Q uite.
Q . A n d  y ou  w ere ju st as sure the last tim e y ou  testi-

20 fied, w eren ’t y o u ?  A . Y es , sir.
Q . N o  ch an ges? A . Just the sam e as last.
Q . D o  y ou  rem em ber being  asked this question : 

“ L o o k  at this picture and tell m e w hether the con -
d ition  as is show n in that picture is as y ou  observed  
it on  the other car that n igh t?  A . T h e  m udguard  
w as bent som ew hat sim ilar to that, but the ligh t w as 
n ot quite bent back as fa r  as that is.”  D o  y ou  re-
m em ber that? A . Y es , I  rem em ber that.

30 Q . It isn ’t entirely sim ilar, then, is it? A . W h ich  
is on  the picture it is sim ilar, yes.

Q . In  y ou r  fo rm e r  testim ony, y o u  stated the light 
w as n ot bent quite as far, d idn ’ t y o u ?  A . Y es.

M r. S im an d l: T h a t ’ s all.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachen- 

feld :

4 0  Q . M r. Shaw , I sh ow  y ou  this picture again, w h ich  
is the fron t  v iew  o f  that car. Is that the sam e car
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that y o u  saw  that n ight that C o sg ro v e  w as in ?  A . 
Y es , sir.

Q . Y o u  said y ou  th ou gh t there w as a nickel-plated 
rad iator on  it. D id  y ou  look  at the radiator, o r  did  
y ou  notice  it particu larly? A . 'N o, sir. T h at was 
ju st fro m  a distance that I look ed  at it.

Q . T h ere  isn ’t any nickel-plated radiator on  that 
picture, is th ere? A . N o , sir.

Q . But y o u  are sure that’s the p icture o f  the car 
you  saw  C o s g ro v e  w as in that n igh t? A . Y es , sir.

M r. W a ch e n fe ld : T h a t ’ s all.

R E -C R O S S  E X A M I N A T I O N  by M r. Sinvandl:

Q . W h e n  y ou  testified M a y  18th, 1923, you  hadn ’t 
seen the p icture, had you , o f  this ca r?  Y o u  hadn ’ t 
seen the ph otograph  o f  it, had y o u ?  A . N o , sir.

Q . D o  y ou  rem em ber being  asked this question : 
“ Y o u  also saw  a rip in the curtain and a piece o f  glass 
o u t?  A . N o  g lass ou t at all. T h is  w as a fu ll g lass.” 
D o  y ou  rem em ber that? A . I said fu ll glass.

Q . D o  y ou  rem em ber this question : “ W h ere  was 
the r ip ?  A . A t  the b ottom .”  D o  you  rem em ber 
th at? A . N ea r  the bottom .

Q . I ask y ou  w hether you  so testified?

T h e  C o u rt : H e  said he testified near the 
bottom .

Q . D o  y o u  rem em ber this question, th e n : “ A t  the 
b ottom  w h ere?  A . O n  the b od y .”  D o  you  rem em -
ber that? A . N o , sir, I d o  not.

M r. S im andl: T h a t ’s all.

B y  the C o u r t :

Q . L e t ’ s com e right to  the tim e w hen y ou  w ent be-
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hind  the car, as y ou  say, to  take this license num ber. 

A . Y es , sir.
Q . D id  y ou  have any paper in y o u r  hand or  pencil 

o r  anyth ing o f  that so rt?  A . N o , n ot at the present 

tim e.
Q . I m ean at that particular m inute you  had n o  

1 0  pen cil?  A . N o .
Q . A n y  paper? A . N o .
Q . N ow 1, d id  y ou  undertake t o  put that num ber 

d ow n  on  any piece o f  paper at that tim e ? A . A fte r  

that?
Q . A fte r  the car had  g on e  aw a y ? A . Y e s , sir.
Q . W a s  it right on  the spot that y ou  put it d o w n ?  

A . Y es , sir.
Q . T h en  it w as y o u  tried to  put d ow n  the num ber 

20  o f  this car fro m  y ou r m em ory ?  A . Y es .
Q . A n d  that w as the num ber y o u  put dow n , the 

one fro m  y ou r m em ory , w h ich  y o u  tried to  put d ow n  
a fter  the car w ent aw ay  fro m  the co rn er  o f  B lo o m -
field A ven u e and Glen R id g e  A v en u e , is that it?  

A . Y e s , sir.

B y  M r. S im an d l:

Q . D id n ’t y ou  pull y ou r note b ook  out o f  y ou r  
30  pock et w hen y ou  s to o d  there tak ing  the license num -

ber ? A . N o . I w ent around  the back first.
Q . A ft e r  y ou  pulled y ou r  note b o o k  o u t?  A . Y es. 
Q . A n d  w hile the car w as pulling  aw ay  y ou  w ere 

w ritin g , w eren ’t y o u ?  A . Y es , sir.

M r. S im a n d l: T h a t ’ s all.

40
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D A N I E L  O D O M S , w itness called in beh alf o f  the 
State, being  first du ly  sw orn , testified as fo llo w s :

Direct-examination by M r. Wachenfeld:

Q. W h ere  d o  y o u  liv e ?  A .  18 1 /2  L in d er A v e -
nue, M on tcla ir .

Q . In  M a y  o f  last year w h ere  w ere  y ou  em ployed  ? 10
A . Sussm an ’s ga ra ge  in M ontcla ir.

Q. W h e re  is that loca ted  in M on tcla ir?  A . Just 
above V a lley  R o a d  on  B loom fie ld  A venue.

Q . W h a t  w as y ou r  connection  w ith  the g a ra ge? 
W e re  y ou  day  m an o r  n ight m an ? A . N igh t man.

Q . W e re  y ou  w ork in g  at n ight du rin g  the m onth 
o f  M a y ?  A . Y es , sir.

Q . D o  y o u  k n ow  the defendant in this case, John 
C o sg ro v e ?  A . Y es , sir. 20

Q , D id  he k eep  his car up there in that garage?
A . A t  that tim e, yes, sir.

Q . W e re  y ou  w ork in g  there on  the night o f  M ay  
15th? A . Y es , sir.

Q . W e re  y ou  there when C osgrove  cam e in with 
his car that n igh t?  A . I w as there, yes.

Q . A b o u t w hat tim e did he com e in w ith his car?
A . I d id n ’ t see C o sg ro v e  when he cam e in w ith1 the 
car. I d id n ’t see C osg rov e  com e in w ith  the car at 30  
all that night, but as near as I can get it, about a 
quarter o f  nine.

Q . W h en  y ou  saw  the ca r?  A . W h en  I saw  the 
car, but I d idn ’t see C osgrove  com e in w ith  the car.

Q . D id  y o u  see w h o  brought the car  in ?  A . N o , 
sir.

Q . D id  y o u  notice the con d ition  o f  the car that 
n igh t? A . Y es , sir, I noticed  it.

Q . D id  y ou  d o  any w ork  on that car that n igh t? 4 0  
A . I started to.



132

State's W itness, Daniel Odomis, Direct

Q. W h a t w ork  did  y ou  start to  d o ?  A . I started 

to  take the fenders o ff.
Q . A n d  about w hat tim e o f  n igh t w as it w hen y ou  

started to  take the fen d ers  o f f ?  A . In  the n eigh bor-
h ood  o f  n in e ; w hether a little b e fo re  or  a  little a fter 

I d on ’t know .
10 Q . W h o  to ld  y ou  to  take the fenders o f f  this ca r?  

A . A  y ou n g  m an b y  the nam e o f  D ietrich .
Q . Is he connected  w ith  the g a ra ge?  A . H e  had 

a lo t o f  cars at that tim e.
Q . H e  w as in the tax icab  business? A . Y es , sir.
Q . Y o u  say y ou  started to  d o  som e w ork  on  this 

car, take o f f  the m u dgu ards? A . Y e s , sir.
Q . W ell, w h y  d idn ’t y ou  d o  the w o rk ?  A . I w as 

stopped.
20  Q . W h o  stopped y ou  ? A . D etective.

Q . L o o k  at this picture, E x h ib it S3 , a picture o f  
C o sg rov e ’ s car. Is  that a p icture o f  C o sg ro v e ’ s ca r?  

A . T h a t ’ s the car.
Q . Is that his ca r?  A . T h a t ’ s the car.
Q . N o w , lo ok  at the con d ition  as show n  by  that 

picture, w ith  particular referen ce  to  the le ft  fron t 
m udguard, the le ft  fro n t  light and the reflector on  top  
o f  the m udguard, and w ill y ou  tell us w hether or  not

30 the con d ition  o f  the car w hen  y o u  saw  it that n ight 
■ at about nine o ’ c lock , w hether it w as in the con d ition  

as illustrated in that picture o r  w hether it w as d i f -
feren t?  A . It w as in this con d ition  w hen  I started 

to  w ork  on  it.
Q . W h en  y ou  started to  w ork  on  it?  A . Y es.
Q . W h a t w as the m atter w ith  the le ft  fr o n t  lig h t?  

A . T h e  le ft  ligh t w as bent back  over.
Q . W a s  it bent the w a y  it is  sh ow n  by  that p ictu re?  

4 0  A . Y es .
Q . W h a t about the reflector o r  the m irror  w hich
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is on  to p  o f  the fen d er?  A . T h a t ’s 'bent the w ay 
it’ s show n  on  this picture.

Q . W h a t about the fen der its e lf?  W a s  that 'bent 
o r  den ted? A . Y es . T h a t ’ s the w ay  it ’ s show n on 
this picture.

Q . H 'ad y ou  seen this C osg rov e  car b e fore— cross 
that out. T h e  n ight b e fo re — cross that out. O n 
the n ight o f  M a y  15th is w hen y ou  saw  the car com e 
in in that con d ition ?  A . Y es , sir.

Q . W h en  had y ou  seen that car p rior  to that date? 
A . T h e  sam e m orn ing. T h e  same day.

Q . W h e re  d id  y ou  see it on  the same m orn in g ?  A . 
In  the garage b e fo re  I le ft , w ent o f f  duty.

Q . W h e n  y ou  le ft  f o r  y ou r  h ou se?  A . Y es , sir.
Q . A fte r  d o in g  the n ight’ s w o rk ?  A . Y es , sir.
Q . O n  the m orn in g  that y o u  saw  it o f  M a y  15th, 

w as the light bent as sh ow n  b y  that p icture? A . 
N o , sir.

O . W a s  the reflector crushed d ow n  o r  bent as 
show n  by  that p ictu re?  A . N o , sir.

Q . W a s  the m udguard bent or dented as show n 
by  that p ictu re?  A . T h ere  is a dent in the m ud-
guard but I d o n ’t see it on  the picture.

Q . T h ere  w as a dent in the m udguard ? A . T here 
is a dent in the m udguard , but it isn ’t show n on  this 
picture.

Q . W h e re  w as the dent on  the m udguard ? D oesn ’t 
the picture sh ow  a dent there? A . A t  least I d on ’t 
see it, but there is a dent there. I d on ’t see it on  the 
picture.

Q . Isn ’t that a dent on  that picture there (in d icat- 
» in g ) ? A . Y es. T h a t ’ s a dent on that picture.

Q . W a s  it bent on  that m orn ing, the w ay  it is 
show n on this p ictu re? A . N o. It w asn ’t 'bent, no, 
sir.
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Q . W a s  the lig h t bent that m orn in g  as is show n 
by  that picture ? A . N o , sir.

Q . W a s  that reflector crushed b a ck  or  bent a s  
show n b y  that p ictu re? A . N o , sir.

Q . Y o u  say y ou  d idn ’t d o  this w o rk  because som e-
on e stopped1 y o u ?  A . Y es , sir.

10 Q . W h o  stopped y o u ?  A . T h e  detective.
Q . T h a t n igh t? A . T h e  night.

M r. W a ch e n fe ld : T a k e  the w itness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . It w as ten o ’ c lock , w asn ’ t it, O d om s, w hen  the 
detective cam e in ?  A . I  am  sure I don  t k n o w  w hether 
it w as ten o r  not. 'N o, I d on  t th ink it w as ten. I 
can ’t say a tim e sure. It w asn ’ t ten. I d on ’t think

so.
Q . D o  y o u  rem em ber testify in g  in this case on ce  b e -

fo r e ?  A . Y es , sir.
Q . D o  y ou  rem em ber b e in g  asked that exact ques-

tion : “ Can you  g ive  us about the h o u r?  I d on  t e x -
pect the exact hour. W a s  it ten, eleven, tw elve, one 
o r  t w o ? ”  A n d  you r answ er w a s : , “ S om ew here around 
ten, I guess. I w as busy that n ight, but I k n ow  it 
w asn ’ t a fter  ten .”  D o  y o u  rem em ber th at? A . I 
rem em ber that it w asn ’t a fter  ten.

Q . T h a t car w as out in the street the night be fore , 
w asn 't it?  A . It was ou t in the street, yes, sir.

Q . W a sn ’t it out in the street all n igh t th ere? A . 
W h a t  d o  y o u  m ean— by  the g a ra ge?

Q . W a sn ’ t it standing out in fron t  o f  the garage, 
a cross the street fr o m  the garage  all n ight the night 

^  b e fo r e ?  A . I  d on ’ t know .
Q . W a sn ’ t it locked  and w eren ’ t y ou  unable to  take
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it in ? A . O ne o f  the nights the car was standing out 
there. I w as unable to  get in. W h eth er  it w as the 
night b e fo re  that or  that n ight I d on ’ t know , but it w as 
ou t one night b e fo re  that.

Q . Y o u  g o t  o f f  du ty  w hen  ? A . In  the m orn in g  ?
Q . Y es . A . E igh t o ’ clock .
Q . W a s  D ietrich  y ou r  b oss?  A . N o , sir. 10
Q. D id  y ou  ever receive  any ord ers  fro m  D ietrich  

b e fo re  t o  d o  w o rk ?  A . I f  there is som eone leaving 
som e w ork . Y es , sir, I received  orders fro m  him.

Q . W h ile  y o u  w ork ed  th ere? A . Y es . I w as busy 
that tim e.

Q . W e re n ’t y o u  sitting in the office w ith  M r. Suss- 
m an that n ight ? A . Y es , sir.

Q . T h e  b oss?  A . T h e  boss.
20

M r. S im an d l: T h a t ’s all.

C H A R L E S  A . D I E T R I C H , w itness called in be-
h a lf o f  the State, being first du ly  sw orn , testified as 
f o l lo w s :

Direct-examination by M r. W achenfeld:

Q . M r. D ietrich , w here d o  y ou  liv e?  A . 358  C ar- ' 
ro l Street, O range.

Q . W h e re  w ere y o u  liv in g  in the m onth o f  M a y  o f  
last y ea r?  A . T h e  same place.

Q . W h a t w as y o u r  business in the m onth o f  M a y ?
A . T a x ica b  business.

Q . W h ere  w as that, O range o r  M on tcla ir?  A . 
M on tcla ir .

Q . D o  y ou  k n ow  w here Sussm an’ s garage is in 
M on tc la ir?  A . Y es , sir. 40
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Q. Is  it on  B loom field  A v en u e?  A . Y es.
Q . W e re  y o u  in any w a y  con n ected  w ith  the garage 

in the m onth  o f  M a y  o f  last year ? A . S to r in g  cars 

there. M y  cars w ere there.
O . D o  y o u  k n ow  the defen d an t Joh n  C o sg ro v e ?

A . I do.
10 Q. H o w  lon g  prior  to  M a y  15th o f  last year had 

y ou  kn ow n  h im ? A . N o t  v e ry  lon g .
Q . W a s  it a m atter o f  w eeks or  m onths o r  years

o r  w h a t?  A .' A b o u t  a year.
Q . A n d  d id  he keep his car in that sam e g a ra ge?

A . Y es , sir.
Q . D id  y o u  see h im  there on  the night o f  M ay  

15th? A . Y es , sir.
Q . W e re  y ou  there w hen he b rou gh t his car in that 

20 n ig h t?  I f  he d id  b rin g  it in ?  A . Y e s , sir.
Q . A b o u t w hat tim e o f  n ight w as it ?  A . F iv e  m in-

utes to  nine.
Q . W h e n  he b rou gh t it in, d id  he say anyth ing to  

yxAX about the car in re feren ce  to  h av in g  it repairc

o r  any w o rk  on  it?  A . Y es , sir.
Q . W h a t  did  he tell y o u ?  A . H e  w anted m e to  

take the fen ders o f f  and the running board .
Q . T h e  fen ders and the running b oa rd ?  A . Y es ,

30  sir.
Q . D id  y ou  d o  the w o rk ?  A . N o , sir.
Q . D id  y ou  tell som eone else to  d o  it?

M r. S im a n d l: I ob ject  to  w hat he to ld  som e-

one else.
M r. W a ch e n fe ld : A ll right. It is already 

in anyhow .

Q . D id  y ou  notice  the con d ition  o f  the car that

4 0  n ight as it cam e in ?  A . Y es , sir.
Q . W a s  there anyth ing unusual about the con d ition



137

State’s  W itness, Chartes A . Dietrich, Direct

o f  the le ft  fr o n t  la m p ? A . It w as bent back  so that 
the light shines up  tow a rd  the ceiling.

Q . A n d  w as there anyth ing about the con d ition  o f  
the reflector o r  m irror  on  the fen der that y o u  noticed ?
A . T h a t w a s  bent back, and there w as n o  glass in the 
m irror.

Q . It w as bent d ow n  and no g lass in the m irro r?  10 
A . Y es , sir.

Q . W h a t  about the m udguard, the le ft  fron t m ud-
g u a rd ?  W a s  that bent o r  dam aged in any w a y ?  A .
T h at w as dented in, too .

Q . I sh ow  y o u  this p icture w hich  has been m arked 
E xh ib it S5 , and  ask y ou  i f  that represents the con d i-
tion  o f  the C o sg ro v e  car as y ou  saw  it on  the night 
in question , M a y  15th, at Sussm an’ s garage in M on t-
clair at about five m inutes to  n in e? A . It does rep- 20  
resent it but it look s  as i f  the light had been pulled 
fo rw a rd  a little further.

Q . Y o u  think then that the actual con d ition  o f  the 
light as y ou  saw  it—  A . (In terru p tin g .) W a s bent 
back  m ore.

Q . T h an  the p icture sh ow s? A . Y es, sir.
Q . H o w  about the con d ition  o f  the le ft  fron t 

fen d er?  W a s  that as the picture show s o i' d ifferent 
from  the p ictu re?  A . T h a t ’s the same condition . 30

Q . A n d  h ow  about the reflector on top  o f  the m ud-
g u a rd ?  D oes  the picture sh ow  it to  be in the con -
dition  as it w as w hen it came in that n ig h t?  A . Y es, 
sir.

Q . H a d  y o u  at any tim e prior  to M a y  15th, o r  dur-
ing  the cou rse  o f  that same day  seen C osg rov e ’s car 
in the g a ra g e?  A . Y es , sir.

Q . W ill  y ou  tell us w hen it w as you  saw  it be-
fo re  this n ig h t?  D id  you  see it the same day, o r  the 4 0  
day  prior, o r  a w eek  prior, o r  w h at?  A . I cou ld n ’ t
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say exactly . It  m ight have been— I seen it F r id a y  in 

fact.
Q . A t  any tim e p rior  to  the night o f  M a y  15th 

w hen y ou  saw  this car com e into the garage driven  
in by  C osg rov e  at about five m inutes to  nine, w as the 
con d ition  o f  the car at any tim e that y ou  saw  it p rior  

10  to  that occasion  as indicated in this p ictu re? A . N o , 

sir.
Q . A t  any tim e p rior  to  that tim e w as that lamp 

tw isted  o r  the reflector bent o r  crushed d ow n  that 

w a y ?  A . N o , sir.

M r. W a ch e n fe ld : T ak e  the w itness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

20  Q . D ietrich , h ow  d o  y ou  fix  the tim e as being  five 
to  nine ? A . I  am in the tax icab  business and I g o t  a 
telephone call a quarter to  nine to  be up  8 0  South 
M ou n ta in  A ven u e, nine o ’c lock . S o  I w en t to  look  
at the city  hall c lo ck  in M on tcla ir , and ju st as I w as 
look in g  at the clock , M r. C o sg rov e  pulled into the 
garage and it w as five m inutes to  nine.

Q . N o w , w hat tim e d id  y o u  pull ou t to  g o  on  this 
call at nine o ’ c lo ck ?  A . N in e  o ’ c lo ck ; a couple o f  

30 m inutes, about tw o  m inutes to  nine.
Q . T w o  m inutes t o  nine. A . Y es , sir.
Q . D o  y ou  rem em ber te stify in g  in this case once be-

fo re , d o  y o u ?  A . Y es , sir.
Q . D o  y ou  rem em ber being  asked w ith  re feren ce  to

this tax icab  ca ll? A . I  do.
Q . D o  y ou  rem em ber b e in g  asked this qu estion : 

“ How lon g  did  y o u  stay th ere? A . Stayed until nine 

o ’ c lo ck .”  D o  y o u  rem em ber th a t?  A . I do.
^  Q . D o  y ou  rem em ber the next qu estion : “ Y o u
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stayed1 until nine o ’c lo ck ?  A . A  few  m inutes, tw o  
m inutes past nine b y  that c lock  in the c ity  hall.”  D o  
y ou  rem em ber that? A . N o , I d on ’t.

Q . Y o u  w ere  supposed to  be  in South  M ountain  
A ven u e at n ine o ’clock , isn ’ t that s o ?  A . I w as sup-
posed to  be there.

Q . Y es, and y o u  w ere supposed to  leave the garage 
at w hat tim e to  be there at nine o ’clock  ? A . I w asn ’t 
supposed to  leave at any certain  time. W e  w asn ’ t 
supposed—

Q . (In terru p tin g .) D o  y ou  rem em ber being  asked 
this question  at the fo rm er  tr ia l: “ W e re  y ou  sup-
posed  to  be at S outh  M ountain  A ven u e at nine o ’c lo ck ?  
A . I w as supposed to  leave the garage at nine o ’c lo ck .”  
D o  you  rem em ber that? A . N o , sir.

Q . Y o u  d o n ’t rem em ber that? A . N o, sir.
Q . A n d  i f  y ou  testified to  that fa ct at the form er 

trial y ou  w eren ’t telling  the truth, is that s o ?  A . 
I d on ’ t rem em ber testify in g  to  that fact.

M r. W a ch e n fe ld : I ob ject. Just a minute.
M r. S im a n d l: T h a t’s all.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachen-
feld :

Q . D o  y ou  get y ou r  calls fo r  y ou r  business while 
you  are at that sam e garage, Sussm an’ s garage? A . 
Y es , sir.

M r. W a ch e n fe ld : T h a t ’s all.
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S E R G E A N T  J O H N  A . S E E R E Y , w itness called 
in beh alf o f  the State, being  first du ly  sw orn , testified 

as f o l lo w s :

Direct-examination by M r. W achenfeld:

Q . Sergeant, y ou  are connected  w ith  the N ew ark  

10 P olice  D epartm ent? A . Y es , sir.
Q . A n d  have been fo r  som e tim e? A . Y es , sir.
Q . O n  the night o f  M a y  15th, d id  y o u  g o  to  M o n t-

clair on  this C osg rov e  case? A . I did.
Q . A b o u t w hat tim e o f  n ight did  you  g o  up  there? 

A . A b ou t ten o ’clock .
O . W h ere  d id  you  g o ?  A . M on tcla ir  P o lice  H ea d -

quarters.
Q . D id  y ou  see C osg rov e  there? A . N o t  at that 

20  tim e. L ater on  I did.
Q . D id  you  see him  later? A . Y es, sir.
Q . A b o u t w hat tim e did  you  see h im ? A . A b ou t 

eleven-thirty.
Q . D id  y o u  g o  to  Sussm an ’ s garage in M on tcla ir  

that n ig h t?  A . Y es , sir.
Q . D id  y ou  find a car there that w as ow n ed  by  

C o sg ro v e ?  A . Y es , sir.
Q . W h ere  w as it— in the garage ? A . In  the 

30 garage.
O . D id  you  note the con d ition  o f  the car at that 

tim e? A . I did.
Q . I  show  y ou  this ph otograph  m arked S5 and 

ask you  i f  the con d ition  o f  the car at. the tim e you  
saw it that n ight— w hat tim e did  y ou  say it w as about 
w hen y ou  w ere in the g arage? A . A b ou t ten o ’clock , 

the first time.
Q . T h e  con d ition  o f  the car as y ou  saw  it at ten 

4 0  o ’ c lock  w as in the same con d ition  as illustrated or  
show n  on  that p ictu re? A . It w as.
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Q . L o o k  particularly, please, at the le ft  fron t fen d -
er, and tell m e w hether o r  n ot that picture illustrates 
the true con d ition  o f  the car as y ou  saw  it that n ight ? 
A . It does.

Q . L o o k  at the le ft  fron t headlight and tell m e 
w hether or  n o t the picture illustrates the cond ition  o f  
the headlight as y o u  saw it?  A . It does.

Q . H o w  about the m irror, the reflecting m irror 
w hich  is on  top  o f  the m u dgu ard? A . T h at w as in 
the same condition .

Q . D id  y ou  notice  that reflector and can y ou  tell us 
w hether the con d ition  o f  that reflector as y ou  saw it, 
w hether it w as bent back or  fo rced  back, or w hat the 
situation w as in reference to  that? A . It appeared to  
be fo rce d  back.

Q . Y o u  did  see C osg rov e  a fter that? A . Y es, sir I 
did.

Q . H o w  did  you  k n ow  this was C osg rov e ’s ca r?  
A . F ro m  in form ation  I received from —

M r. S im andl (in te rru p tin g ): I ob je ct  to 
that, i f  y ou r H o n o r  please.

M r. W a ch e n fe ld : A ll right, all right.

O . A ft e r  y ou  g o t  hold  o f  C osgrove , did C osgrove  
say anyth ing  about w hether this w as his car ? A . H e  
said it w as his car.

Q . A n d  w here did  you  g o  w ith C osg rov e?  A . 
N ew ark  P o lice  H eadquarters.

Q . D id  C osg rov e  com e dow n  to  N ew ark  in this 
car w ith  y o u ?  A . Y es, sir.

Q . W h ere  did  y ou  take the car a fter y ou  g o t to  
N ew a rk ?  A . P olice  garage.

Q . Is th is (in d ica tin g ) a picture o f  C osg rov e ’ s ca r?  
A . Y es, sir.
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Q. I sh ow  y ou  another picture w h ich  is the rear 
o f  the same car apparently, fr o m  the picture, and I 
ask y o u  i f  y ou  n oticed  the con d ition  o f  the rear o i  
C osg rov e ’ s car that n igh t?  A . I  did.

Q . W ill  you  look  at that, w hat appears on  that 
picture a loose  slip on  the back  ju st u nder the m irro i 

lO  on  the back o f  the car, and w ill y ou  state w hether 
o r  n ot the con d ition  o f  that C osg rov e  car as y o u  saw  
it that n ight co incides w ith  that p icture? A . T h e  

same condition .
Qi. W e re  y ou  there, M r. Seerey, w hen these p ic -

tures w ere taken? A . N o , sir.

M r. W a c h e n fe ld : T ak e  the w itness.

20 C R O S S -E X A M IN A T IO N  by Mr. Simandl:

Q. Y o u  d id n ’t tell the co lored  m an n ot to  d o  any 
w ork , d id  y o u ?  A . Y es , sir, I did.

Q . D o  y ou  rem em ber testify in g  in this case once

b e fo r e ?  A . Certainly.
Q . D b  y ou  rem em ber this qu estion : “ D id  y o u  tell 

h im  n ot to  d o  any w ork  on  this car ? A . N o , sir, I 
d id  not. I asked h im  w as he d o in g  any w ork  on  it 

3 0  and he to ld  m e n o  he w as n ot.”  D o  y ou  rem em ber 
that, S ergeant? A . H e  d id  tell m e that and I to ld  h im  

n o t t o  d o  any.
Q . B ut d o  y ou  rem em ber this question  and answ er : 

“ D id  y ou  tell h im  n ot to  d o  any w ork  on  this ca r?  
A . N o , sir, I d id  n ot.”  D o n ’t y ou  rem em ber testify -
in g  that w a y ?  A . I d o n ’t rem em ber answ ering  that

w ay.
Q . I see. C osg rov e  rode that car d ow n  fo r  you , 

4 0  d id n ’t h e ?  A . H e  did.
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M r. S im a n d l: T h a t ’s all.
C ounsel f o r  defendant adm its in evidence 

pictures w h ich  have been m arked fo r  identifica-
tion  S 4  and S5 ; S 4  bein g  a rear v ie w  o f  the 
C osg rov e  car taken on  the 17th day o f  M ay, 
and S5 being  a fron t  o r  side v iew  o f  the same 
car taken on  the same day. * 0

J O H N  J O S E P H  G A N N O N , witness called in be-
h a lf o f  the State, be in g  first duly sw orn , testified as 
fo l lo w s :

Direct-examination by M r. W achenfeld:

Q . W h e re  d o  y ou  liv e?  A . 14 M aple A venue, ^  
M ontcla ir.

Q . W h a t business are y ou  in ?  A . P lum ber’ s 
helper.

Q . W e re  y ou  liv in g  at the same address in the 
m onth  o f  M a y  o f  last year?  A . N o, sir.

Q . W h a t  address w ere  y ou  liv in g  at then? A . 26  
M isha  Street.

Q . D o  y ou  k n ow  w here Sussm an’s garage in M on t-
cla ir on  B loom fie ld  A ven u e is?  A . Y es, sir. 3 0

Q . W h erea b ou ts  is it?  A . B etw een V a lley  R oa d  
and O ran ge R oad .

Q . W ere  y ou  anyw here near that garage on the 
night o f  M a y  15th? A . Y es, sir.

Q . W h ere  w ere  y o u ?  A . R igh t across the street.
O . P r io r  to' M ay  15th did  you  know  the defendant: 

in this case, John C osg rov e?  D id  you  kn ow  him  per-
sonally  o r  ju st k n ow  w h o  he w as? A . I knew  him 
as soon  as he g o t on the police  force . i§P
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Q. Y o u  knew  w h o  he w a s?  A . Y es , sir, since h e ’s 

been on  the police fo rce .
Q,. Y o u  knew  he w as a policem an up there in M on t-

c la ir?  A . Y es , sir.
Q . Y o u  d idn ’ t kn ow  h im  personally, d id  y o u ?  A . 

N o , sir.
10 Q . D id  y o u  see h im  d riv e  in to  Sussm an ’ s garage on  

the n ight o f  M a y  15th? A . N o , sir.
Q . D id  y ou  see that car in there that n igh t?  A . 

Y es , sir.
Q . A b o u t w hat tim e o f  n igh t w as it?  A . A b o u t 

tw enty  m inutes to  nine.
Q . W a s  there any w ay  by  w h ich  you  can fix  that 

tim e, or  h o w ?  A . I ju st guess at it.
Q . Y o u  d o n ’t k n ow  w hether C osg rov e  w as d riv - 

20  in g  that car o r  som ebod y  else? A . I d o n ’t k n ow  
w h o  w as d riv in g  the car.

Q . D id  y ou  look  to  see w h o  w as d riv in g  it?  A .

N o , sir.
Q . W h a t attracted y o u r  attention to  the ca r?  

T h a t ’ s an ord in ary  event a car g o in g  in to the garage, 
isn ’ t it?  A . T h e  le ft  light w as sh in ing in m y eyes.

O . Is  that w hat attracted you r attention to  it?  A . 

Y es , sir.
30 q  D id  you  notice  anyth ing else about the car ? 

A . N o , sir.
Q . L o o k  at the picture, S5, please, and tell m e 

w hether or  n ot the con d ition  o f  that one light, w hich  
is the le ft  fron t light, is the same as at the tim e that 
y ou  saw it ? A . T h a t ’ s the same light.

Q . Is that the sam e position  that the ligh t w as in ?  

A . Y es , sir.
Q . N o w , h o w  d o  y ou  fix  the tim e o f  tw enty  m inutes 

to  n in e? A . I ju st ju d ge  the time.40
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Q. M ig h t it have been earlier o r  later ? A . I d on ’t 
know . I cou ld n ’t ju d ge .

M r. W a c h e n fe ld : T ak e the witness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q . W h y  are y ou  so  sure it w as the le ft  headlight__
because y ou  look ed  at the picture ? A . N o, sir. I w as 
stand ing on  the opposite side o f  the street.

Q). Y o u  rem em ber testify in g  in this case once be-
fore , d o n ’t y o u ?  A . Y bs, sir.

Q . D b  y ou  rem em ber this question : “ W h ich  head-
light, the le ft  o r  the right headligh t? A . T h a t ’s what 
I d on ’ t k n o w .”  D o  y ou  rem em ber that? A . N o, 
sir.

M r. S im a n d l: T h a t ’s all.

J E R E M I A H  J O S E P H  P E C O L A , w itness called 
in behalf o f  the State, being  first duly sw orn , testified 
as f o l lo w s : .

Direct-examination by M r. W achenfeld:

Q. W h ere  d o  you  liv e?  A . 78  P ine Street.
Q . W e re  y ou  liv ing— that’s in M ontcla ir, isn ’t it?  

A . Y es , sir.

Q . W e re  y ou  liv in g  in M ontcla ir at the same a d -
dress in the m onth  o f  M a y  o f  last y ear?  A . Y es, 
sir.

Q . P r io r  t o  the 15th day o f  M ay, did  y ou  know  the 
defendant, John C osg rov e?  A . Y es, sir.

Q . D id  y ou  k n ow  him  personally? A . N o , sir. 40
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State's W itness, Jeremiah Joseph Pecóla, Direct

Q . D o  y ou  k n ow  w h o  he w a s?  A . I knew  he w as 

a cop.
Q . D o  you  k n ow  w here Sussm an ’ s garage is on  

B loom field  A v en u e?  A . Y es , sir.
Q . W e re  y o u  anyw here near that garage on  the 

n ight o f  M a y  15th? A . A cro ss  the street.
10 Q . W ere  y ou  alone o r  w ith  som eone ? A . W ith  

tw o  other fe llow s.
Q . W h o  w ere the tw o  other fe llo w s?  A . Oi’ M ara 

and G annon.
Q . G annon is the b oy  w h o  ju st testified b e fo re  

y o u ?  A . Y es , sir.
Q . D id  y ou  see C osg rov e  drive  a car in to the 

garage that n igh t?  A . I d idn ’t see C osg rov e , but I 
saw  C o sg rov e ’s car g o  in to  the garage.

20  Q . C ou ld  y ou  tell w h o  w as d riv in g  it?  A . N o ,

sir.
Q . W h a t  tim e w as it that the car w ent in to the 

g a ra ge?  A . A ro u n d  nine o ’ clock .
Q . W h a t w as it that attracted y o u r  attention  t o  

that ca r?  A . T h e  le ft  light.
Q . W h a t w as the m atter w ith  the le ft  lig h t?  A . 

It shone right in ou r faces as he passed by.
Q . O v er  across the street? A . T h e  car cam e up on  

30 the right-hand side and w e  w ere standing on  the 
right-hand side, and the ligh t w as sh in ing in our 

fa ce  as it w as co m in g  up.
Q . D id  you  see w hether the ligh t w as bent or  n o t?  

A . It m ust have been bent i f  it shone in ou r face.

M r. Sim andl : I ob je ct  to  the answ er, i f  y ou r  
H o n o r  please, on  the grou n d  that it is a con -

clusion.
^  T h e  C o u rt : Strike it out.
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State's W itn ess  Jeremiah Joseph Pecola, Cross

Q . D id  y ou  see the light itse lf?  A . Y es.
Q . D id  y ou  see the con d ition  o f  the lam p? A .

N o , sir, I d id  not.

Q . W h e re  w ere the rays o f  the light, in w hich  
d irection ?  A . T h e  rays o f  the ligh t?

Q . W e re  they sh in ing in fron t o f  the car or  tow ards 
the sidew alk o r  w here ? A . W h ere  w e w ere stand- 10 
in g-

M r. W a ch e n fe ld : T ake the witness.

C R O S S -E X A M I N A T I O N  by M r. Simandl:

Q. P ecola , this w as a v ery  fo g g y  night, w asn ’ t it?
A . It  w as m isty.

Q . W a s  it fo g g y  is m y  question? A . N ot that I 9n 
k n ow  o f .

Q . D b  y o u  rem em ber being  asked by  m e that very  
question  on  y ou r  fo rm er exam ination  in this tria l: 
“ W a s  it a  f o g g y  n igh t?  A . Y es , sir.”  D o  you  re-
m em ber th at? A . N o , sir.

Q . Y o u  k n ow  C osgrove , d on ’t you , pretty w ell?
A . F ro m  bein g  on  the police force , I do.

Q. H e  locked  y ou  up, d idn ’t h e?  A . H e  gave me 
a ticket f o r  speeding.

Q . Y es , and as a result o f  w hich  y o u  w ere fined?
A . Y es, sir.

M r. S im an d l: T h at’ s all. Just a minute.

Q . D id  y o u  answ er this question at the last tria l:
“ V e ry  f o g g y ?  A . Q u ite  m isty it was, yes.”  D id  
you  answ er it that w ay ? A . Quite m isty, yes.

4 0
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State’s  W itness, Francis O ’Mura, Direct

F R A N C I S  Of M A R A , w itness called  in behalf o f  
the State, being  first du ly sw orn , testified as fo l -

low s :

Direct- ex  ami nation by M r. W achenf eld:

Q. M r. O ’ M ara, w here d o  y ou  liv e?  A . 44  E lm  

10 S tree t
Q. W e re  y ou  w ith  these tw o  other boys, G annon 

and P eco la  on  this n ight in qu estion ? A . Y es , sir.
Q . W h e re  w ere y o u ?  A.* C orn er B loom fie ld  A v e -

nue and V a lley  R oad .
Q . D id  y o u  k n ow  C osg rov e  b e fo re  th is d a y ?  A . 

Y es , sir.
Q . D id  y ou  k n ow  h im  person a lly ? A . N o t  person -

ally, n o , sir.
20  Q . Y o u  knew  w h o  he w as, is that it?  A . Y es , 

sir.
Q . D o  y ou  k n ow  his ca r?  A . Y e s , sir.
Q . D id  y ou  see his car g o  in to  Sussm an ’s garage 

on  this n ight in qu estion ? A . N o , sir.
Q . Y o u  d id n ’t see it g o  in ?  A . N o , sir.
Q . D id  anyone call y ou r  attention to  a car g o in g  

in there that n igh t?  A . Y es , G annon did, but I 
d idn ’t see it g o  in.

30 Q . H e  called it to  y o u r  attention that it w ent in ?  

A . Y es , sir.

M r. W a c h e n fe ld : T h a t ’ s all.
M r. S im an d l: N o  questions.

4 0
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S ta tes W itness, Rickard Walters, Direct

L I E U T E N A N T  R I C H A R D  W A L T E R S , w it-
ness called in beh alf o f  the State, being  first duly 
sw orn , testified as fo l lo w s :

Direct-examination by M r. W achenfeld:

Q. L ieutenant, you  are connected  w ith the M on t-
cla ir P o lice  D epartm en t? A. Yes, sir.

Q . A n d  have been fo r  som e num ber o f  years? A . 
TW enty-five years.

Q . W e re  y ou  at the police station on  the night o f  
M a y  1 5 ?  A . Y es , sir.

Q- D id  y ou  have charge o f  the squad o f  men that 
w ere put out that n igh t?  A . Y es, sir.

Q . D id  y o u  call the ro ll?  A . Y es, sir.
Q . W a s  C osg rov e  a m em ber o f  that fo rce  that 

n igh t?  A . Y es , sir.

Q . W h a t tim e are the policem en supposed to  be 
there? A . T h ey  g o  ou t at nine o ’clock.

Q . W a s  C o sg rov e  there at nine o ’c lo ck ?  A . N o, 
sir.

Q . H o w  lon g  a fter  nine o ’c lock  w as it b e fo re  C os-
g rove  g o t  in ?  A . A b ou t fou r  o r  five seconds.

Q . Y o u  are supposed to  g o  ou t at nine o ’ clock  ? A . 
Y es, sir.

Q . W h en  C osg rov e  came in, was he in u n ifo rm ? 
A . Y es, sir.

Q . H o w  lon g  does it usually take to  call the roll up 
there, L ieu tenant?

M r. S im andl: I ob ject to  that, i f  you r 
H o n o r  please, on  the ground it is immaterial 
h o w  lon g  it takes, usually, to  call the roll.

Q . H o w  lon g  did  it take that n igh t? A . It only 
takes three o r  fo u r  seconds to call the roll.

Q . O f  h ow  m any m en ? A . A b ou t eight o r  n in e; 
ten som etim es.
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State’s W itness, Richard Walters, Re-direct

Q. Y}ou m ean it takes on ly  three o r  fo u r  seconds to> 
call the roll o f  the squad? A . P ositively .

B y  the. C o u rt :

Q . T h e  p rosecu tor  asked y o u  w hat tim e the m en 
w ere  supposed to  be there and y o u  answ ered they 

10 w ere supposed to  g o  ou t at n ine o ’c lock . A . T h ey  
have n o  special tim e to  be there. T h e y  g o  ou t at 

nine o ’clock .

C R O S S -E X A M IN A T IO N  by M r. Simandl:

Q . C osg rov e  cam e in w alk ing, d idn ’t h e?  A . Y es , 

sir.
Q . H e  appeared calm , d id  h e?  A . P erfectly  n or- 

2 0  mal.
Q . H|e reported , d id  h e?  A . Y es , sir.
Q . G ot his n ightstick ? A . Y es , sir.
Q . A n d  w en t out on  p os t?  A . Y es , sir.
Q . W e n t ou t w ith  the sergeant? A . T h e  sergeant 

w as ju st g o in g  out as he w as g o in g  out.
Q . S om e o f  the m en had n ot le ft  y e t?  A . T h e  

m en had ju st g on e  ou t and the sergeant w as g o in g  
out a fter  them.

30 Q . A n d  he w as fu lly  dressed in u n ifo rm ?  A . Y es . 

sir.

R E -D IR E C T  E X A M I N A T I O N  by M r. Wachen- 

feld :

Q . C o sg ro v e  d idn ’ t h u rry  in at all that n ig h t?  A . 
I d id n ’ t pay any attention to  h im  at all any m ore 
that he cam e in a few  seconds late.

4 0  Q . D id  y o u  n otice  w hether h e  cam e in in a hu rry  
o r  n o t?  A . I f  he w as in a h u rry  I d idn ’t notice  

any.
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State’s  W itness, Richard Walters, Re-direct

M r. W a ch en fe ld : State rests.
M r. S im a n d l: N ow , i f  you r H o n o r  please, 

b e fo re  I open  to  the ju ry  I desire to  m ove fo r  
a d irection  o f  a verdict, first, on  the ground, 
i f  y o u r  H o n o r  please, that the State has n ot 
proven  beyon d  a reasonable doubt all o f  the 
facts and allegations contained in the indict- 
m ent w h ich  are necessary to  be proven  by  
the State. S econd , on  the grou nd  that this de-
fendant, a ccord in g  to  the record, should not 
have been brou gh t b e fo re  this court fo r  trial.

T h e  C o u rt : M otion  denied.
M r. S im an d l: A n d  third, on  the ground  

there is n o  p r o o f  o f  an atrocious assault and 
battery, and n o  m aim ing proved.

T h e  C o u rt : D enied. 20
M r. S im a n d l: I p ray  an exception .
T h e  C ou rt: Certainly.

(M r . S im andl opened to  the ju r y .)

A t  this poin t cou rt ad jou rn ed  to  10 o ’c lock  to -
m orrow  (W ed n esd a y , M arch  1 2 , 1 9 2 4 ), m orn ing, the 
ju ry  be in g  du ly  w arned by  the C ourt as to  the discus-
sion o f  the case. 2 0

40
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Defendant's W itness, M ary Sepht-em, Direct 

S econ d  Day.

W ed n esd ay , M arch  12, 1924. 

M et pursuant to  ad journm ent.

C ounsel as b e fo re  stated present.

10
M R S . M A R Y  S E P H T E I N , w itness called in be-

h a lf o f  the defendant, being  first du ly sw orn , testified 

as f o l lo w s :

Direct-examination by M r. Simandl:

O . A r e  y ou  m arried ? A . Y es , sir.
Q . W h ere  d o  y ou  liv e?  A . 212  Johnson  A venue. 
Q . In  M ay , 1923, w here d id  you  liv e?  A . 1699 

20  B ou levard  Street.
Q . W h a t city , please ? A . Jersey C ity.
Q . D o  y ou  k n ow  the defendant, John  C osg rov e?  

A . I do.
Q . O n  M a y  15th  d id  y ou  see h im  at any tim e du rin g  

that d a y ?  A . I did.
Q . D u rin g  w hat part o f  that d a y ?  A . W h y , he 

cam e to  v is it us about 2 :3 0  o r  tw enty  m inutes to  three 
in the a ftern oon .

30  Q . W h a t is y ou r husband 's business? A . H e ’ s a 
firem an on  the P ennsylvan ia  R a ilroad .

Q . H o w  lon g  d id  he stay at you r hom e on  that day ? 
A . W h y , he w as there fro m  the tim e he arrived until 
about 7 :1 0  o r  7 :15.

Q . A n d  did  he leave y ou  and y ou r husband then? 
A . Y es , sir.

Q . H a v e  y o u  ev er been ou t in C o s g ro v e ’ s ca r?  A . 

O n ce  o r  tw ice.
4 0  Q . W ith  y ou r  husband £md h im se lf?  A . Y es.

Q . A n d  h ow  lon g  b e fo re  M a y  15th, d o  y o u  recall,
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Defendant's W itness, M ary Sephtein, Cross

w ere y ou  out In  that ca r?  A . A b o u t a week or  eight 
days.

M r. S im an d l: Y o u  have n o  ob jection  to  m y 
o ffe r in g  these photographs in ev idence?

M r. W a ch e n fe ld : N on e  at all.
M r. Sim andl : I o ffe r  these in evidence.
R ece ived  and m arked E xhibits D 1 and D 2  

respectively.

M r. W a ch e n fe ld : These pictures w ere taken 
a fte r  the car w as in custody in fron t o f  police 
headquarters and som e tim e a fter the pictures 
w hich  the State has o ffered  in evidence.

M r. S im an d l: Y es.

Q . I sh ow  y ou  E xh ib it D 1 and ask you  whether 
or  n ot this picture show's the cond ition  o f  that car as 
you  saw  it about a w eek  o r  eight days prior to M ay 
15th. A . I  k n ow  there w as a dent in that m udguard.

Q . T h ere  w as a dent in the m udguard? A . Y/es, 
on  the right-hand side o f  the photograph.

Q . A n d  y ou  saw  it on that d a y ?  A . I did.

C R O \ S S -E X A M IN A T IO N  by M r. W achenfeld:

Q . H o w  lon g  had y ou  know n  M r. C osgrove b e fo re  
M ay  15th? A . A b o u t  seven years.

Q . D id  he call very  frequently  to visit you  and your 
husband at y o p r  hom e on the B oulevard in Jersey 
C ity?  A . Q uite o ften .

Q . W h a t d o  you  m ean by ‘ ‘quite o fte n ” ? H o w  
frequently  w as that? A . Som etim es once, som etim es 
tw ice a w eek.

Q . W o u ld  it be as m any as tw o  or  three times a 
w eek ? A . F requently.
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D efendanfs W itness, M a ry Sephtein, Cross

Q. Y o u r  husband is em ployed  by  w h om , y ou  say ? 
A . B y  the P ennsylvan ia  R a ilroad .

Q . A n d  in w hat capacity  is he em ployed? A . A s  a 

fireman.
Q . D oes he w ork  at n ight or  day, o r  d oes  it v a ry ?  

A . A t  the present tim e he w ork s in Philadelphia. H e  
1 0  is hom e every  th ird  day.

Q . A t  this tim e in M a y  w as he w ork in g  at n ight 
o r  d a y ?  A . A t  night.

Q . A lw a y s  at n ight, or  d id  he som etim es w ork  
in the d a y ?  A . A lw a y s  at night.

O . A n d  C osg rov e  cam e to  pay y ou  a v isit as o ften  
as tw o  o r  three tim es a w eek, is that it?  A . Y es.

Q . A n d  w hen he cam e to  pay y ou  a v isit he usually 
d rov e  h is  car o v er  there? A . U sually.

20  Q . S o  fo r  a num ber o f  w eeks o r  a period  o f  several 
w eeks p r ior  to  the 15th day  o f  M a y  y ou  saw this 
car tw o  o r  three tim es a w eek, d id  y o u ?  A . N o , 1 
w ou ld n ’t see the car. I live up tw o  flights and he 
usually parked it around on  the side.

Q . Y o u  w ent out rid in g  in his car on  several occa -
sions, d id n ’t y o u ?  A . O n ce or  tw ice.

Q . H o w  lon g  b e fo re  M a y  15th w as that? A . A b ou t 

a w eek  or  eight days.
30  Q . D id  y o u  g o  ou t on  tw o  occasions a w eek o r  

eight days b e fo re  that? A . N o , T h e  other tim e 
w as either the latter part o f  M arch  o r  first part o f  
A p ril. I am  n ot positive.

Q . H o w  lon g  p rior  to  the 15th o f  M a y  w as it that 
C osg rov e  called at y ou r  h om e?  A . H o w  lo n g ?

Q . Y es . A . H e  had been calling on  us fo r  seven 

years.
O . I m ean h ow  m anv days elapsed betw een his visit 

™  at the tim e prior  t o  the 15th and the 15th day o f  
M a y ?  A . It w as about a w eek or  eight days.
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Defendant's W itness, M a ry Sephtein, Cross

Q . T h en  the gentlem an called regularly on you  
those tw o  o r  three tim es a w eek ? A . It w asn ’t a 
fo r ce  o f  habit. H e  ju s t  sim ply  dropped  in, som etim es 
tw ice a w eek and som etim es he w ou ld  skip a week.

Q . H e  d id n ’ t call on  you  quite regularly  tw o  or 
three tim es a w eek, d id  h e?  A . N o.

Qj. A n d  a w eek or  eight days p r ior  to  the 15th you  
w ere  out d r iv in g  in that car, w ere y o u ?  A . Y es.

Q . W h en  did  y ou  notice  the cond ition  o f  this car, 
b e fo re  y ou  started to  drive or  a fter  you  started ? A . 
B e fore .

Q . A n d  did  you  n otice  it w hile you  w ere sitting in 
the car ? A . N o . I w as sitting in the back.

Q . W h en  did  y ou  notice it?  A . A s  I w as fretting-
• o  o
in to  the car.

Q . Y o u  did  sit in that car that day, d idn ’t y o u ?  
A . Y es .

Q . D o  y ou  rem em ber this testim ony w hich  you  gave 
at the last tria l: “ I show  y ou  E xh ib it D1 and ask 
you  w hether o r  n ot this picture represents the con d i-
tion  o f  the car that you  saw a w eek previous to  M ay  
15th? A . Y es. I k n ow  the m udguard was bent. 
T h at s the on ly  th ing  I n oticed .”  D id  you  answer it 
that w a y ?  A . Y es , sir.

Q . “ T h e  C ou rt: O n  w hat side w ere v ou  sitting:J o
in the ca r?  T h e  W itn ess : I d idn ’t sit in it. I  was 
w alk in g  to w a rd  the car.”  A . W h en  I noticed  the 
dent in  the m udguard  I w as w alk ing  tow ards it.

Q . But y ou  did  sit in it and take a ride, d idn ’t 
y o u ?  A . Y es.

Q . D id  y ou  notice anything else about the car other 
than the fa ct  it h a d  a dent in the m u dgu ard? A . N o , 
sir.

Q . N oth in g  at a ll?  A . N o.

10

20

30

40



156

Defendant’s W itness, M a ry Sephtein, Cross

Q. W h ich  m udguard  w as it?  A . A s  I approached 
the car it w as on  m y le ft-h an d  side. It is on  the 
right-hand side o f  the photograph.

Q . O n  w h ich  side o f  the car w ou ld  that b e ?  A . 
I f  y ou  w ere sitting in the car, that w ou ld  be on  y ou r  
le ft-h an d  side. A s  I w as approach ing  the car it w as 

1 0  on  m y le ft-h an d  side.
Q . L o o k  at that m udguard  and tell m e w hether o r  

n ot y o u r  recollection  o f  this car a w eek  prior  to  M a y  
15th w as as it appears th ere? A . Y es , it was.

Q . W a s  it as bad as that? A . F rom  w hat I see 

it was.
Q . D id  it have that crack  in the m u d gu ard ? A . I 

d idn ’t notice  it that closely.
Q . A t  that tim e, a w eek  prior  t o  M a y  15th, d id  you  

20  notice  the con d ition  o f  that lig h t?  A . N o . I ju st 
w alked past it and g lanced  at it.

Q . Just a m inute. L isten  to  m y question. D id  you  
n otice  the con d ition  o f  that ligh t?  A . N o .

Q). D id  y ou  notice  the con d ition  o f  that reflector 
w hich  is fo rce d  d ow n  over the radiator or  over  the 

fen d er?  A . N o , sir.
Q . Y o u  d id n ’t notice, either one o f  these tw o  things. 

A ll y o u  noticed  w as a dent in  the m udguard. A . 

T h a t ’s all.
Q . A n d  y ou  d idn ’t notice this crack  w h ich  is show n 

in the picture o f  the m u dgu ard? A . T h a t ’ s all.

M r. W a c h e n fe ld : T h a t ’ s all.

B y  the C ou rt :

Q . N o w , M rs. Sephtein, I am g o in g  to  call you r 
attention  to  this photograph  m arked D l ,  and as I 
understand y ou  to  say y ou  n oticed  a dent on  this le ft  
m udguard, is that r igh t? A . Y es , sir.
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Defendant’s W itness, M a ry Sepktein, Cross

Q. N ow , can y ou  point exactly  what you  call a 
d en t?  A . T h is  place here ( indicating on  D 1 ) .  T h a t ’s 
bent.

Q . T h is  gap  here is w hat y ou  call a dent ? A . Y es, 
sir.

Q . N o w , d id  you  notice anyth ing w ron g  w ith the 
le ft  fron t light, that is, the headlight? A . N o , sir. *0

Q . A n d  d id  y ou  notice anything w ron g  w ith the 
re flector?  A . N o , sir.

Q . D id  y ou  notice  anything w ron g  about this car 
except w hat y ou  call a dent in this fen d er?  A . N o , 
sir.

Q . H o w  close  did  y ou  pass to  the ca r?  A . R igh t 
a longside o f  it.

Q . H o w  m any feet d o  you  m ean by  that? Just 
indicate in the room . A s  close as the stenographer' 
there (in d ica tin g  about three fee t) ? A . E ven  closer 
than that.

Q . A n d  did  you  g o  in the car  then? A . Y es, 
sir.

Q . A n d  ride  in it?  A . Y es , sir.
Q . H o w  fa r  d id  you  drive ? A . Just up the B ou le-

vard.

Q . A n d  then y ou  g o t ou t?  A . N o . W e  w ent back 
to  the house and then g o t  out. ^

Q . A n d  w hen  you  g o t out d id  you  notice anything 
w ro n g  w ith  the headlight? A . N o , sir.

Q . W a s anyth ing w ron g  w ith the reflector? A .
N o , sir.

Q . W a s anyth ing else w ron g  except the condition  
that y ou  re ferred  to ?  A . I d id  not.

T h e  C ou rt : T h a t’ s all.

40
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C R O S S -E X A M IN A T IO N  by M r. Wachenfeld  

( continued):

Q . M rs. Sephtein, y ou  say, as I understand you , he 
le ft  there at 7 :1 5 ?  A . H e  did.

Q . H o w  d o  y ou  k n ow  it w as 7 :1 5 ?  A . W e  have 
1 0  a c lock  setting on  the kitchen cabinet and w e g lanced 

at it.
Q . D id  you  look  at the c lo ck ?  A . Y es .
Q . Is that h ow  y o u  k n ow  it w as 7 :1 5 ?  A . T h a t s 

h ow  I know .
Q . D id  y ou  a lw ays m ake a note o f  pay in g  particular 

attention as to  the tim e M r. C osg rov e  le ft  y ou r p lace? 
A . N o , but that n ight h e  also pulled ou t his w atch  

and he said, “ It ’ s a fte r  7 .”
20  Q . M r. C osg rov e  a lso pulled out his w atch  in add i-

tion , d id  h e?  A . H e  did.
Q. A n d  y o u  d on ’ t k n ow  anyth ing to  be unusual to  

cause y ou  to  look  at the clock  and M r. C osg rov e  to  
lo ok  at his w atch at the sam e tim e? A . N o.

R E -D IR E C T  E X A M I N A T I O N  by M r. Sinumdl:

Q . W h en  you  say y o u  d idn ’t n otice  the con d ition  
30 o f  the reflector and the lam p y ou  d on ’ t m ean to  say 

that they cou ldn ’t have been in the con d ition  that they 
are show n  to  be on  that ph otograph , D l ,  d o  y o u ?

M r. W a c h e n fe ld : Just a  m inute b e fo re  you  
answ er that question. I  ob je c t  t o  it on  the 
grou nd  that it is leading.

T h e  C ou rt : Sustained.
M r. S im a n d l: I pray an exception  to  that. 

I am  asking the w itness to  explain. T h is  is 
^  re-d irect, and the C ou rt has assum ed to  ask

questions in the nature o f  cross-exam ination .
T h e  C o u rt : Y o u  have y o u r  exception .
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Q. W h en  y ou  say, M rs. Sephtein, that you  d idn ’t 
notice  this con d ition  o f  the reflector and the m irror, do  
y o u  m ean to  say that you  d o n ’t rem em ber that they 
w ere  in that con d ition  o r  that they w ere not in that 
con d ition  ?

M r. W a c h e n fe ld : I ob je ct  to  that. I have j q  
n o  ob je ction  to  counsel asking this witness 
w hat she meant, but he must n ot put the w ords 
in her m outh, w hether she m eant this or that.

T h e  C ou rt: O b jection  sustained.
M r. S im a n d l: I pray an exception , i f  y ou r 

H o n o r  pleases.
T h e  C ou rt: Y o u  m ay have it.

Q . W h a t d id  y ou  m ean in answer to  the C ourt’s 
question  w hen  y o u  said, “ I d idn ’t notice the reflector 2^  
and the lam p the con d ition  o f  the reflector and the 
lam p ?

T h e  C ou rt : She said she d idn ’t notice any-
th ing  w ro n g  w ith the lam p and the reflector, 
and as fa r  as the C ourt can see, that is as. plain 
as it can b e  made.

M r. S im an d l: I f  you r H onor- please, i f  the 
w itness has any explanation o f  that, I think 3 Q 
she has the right to  make it at this time.

T h e  C ou rt : She has not indicated that her 
testim ony is not clear or  that she doesn ’t under-
stand w hat she is saying.

M r. S im an d l: I have the right, as counsel 
fo r  the defendant, to  find out whether she does 
o r  does not.

T h e  C ou rt: N o , you  are not finding out any-
thing. Y o u  are ask ing whether she means 4 0  

som eth ing  that you  are putting into y ou r ques-
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tion . She has n ot indicated that she has m eant 
anyth ing o f  the kind. She has m ade a perfectly  
clear statem ent w h ich  is n ot capable o f  any 
m isunderstanding.

M r. S im and l: But, i f  y ou r  H o n o r  please, I  
k n ow  the w itness has testified in a som ew hat

1 0  d ifferent tone at a p r io r  trial, and fo r  that rea-
son, i f  y ou r  H o n o r  please, I am m ore o r  less 
surprised by  her answ er, and I assume, there-
fo re , that she has an explanation  to  make. I 
have a copy  o f  her testim ony b e fo re  m e and o f  
cou rse  I have read it and I k n ow  w hat the w it-
ness has testified to  on ce  before .

B y  the C ou rt :

20  Q . D o  y ou  w ant to  m ake any explanation  about 
y ou r  testim on y? A . A s  I passed the car

Q .J (In terru p tin g .) N o . Just answ er m e yes o r  no. 
D o  y ou  w ant to  m ake an explanation  o r  is y ou r  testi- 
m on v  clear and d o  y ou  understand w hat y ou  said ? 
A . I d o n ’ t w ant it to  be u n derstood  that those things 
cou ld  n ot have been like they are in the picture. I 
ju s t gave it a casual glance and I noticed  the m ud-
guard, but I d idn ’t stand there exam in in g  the car.

30  Q . Y e s ;  but I asked y ou  at the tim e i f  y ou  n oticed  
anyth ing w ro n g  about the lam p and y ou  said y o u  d id  
not. D o  y ou  w ant to  change th at? A . N o , . I  d idn ’t 

notice  that.
Q . I asked y ou  i f  y ou  n oticed  anyth ing w ro n g  w ith 

the reflector and y ou  said no. D o  y ou  w ant to  change 
that? A . N o . I d idn ’ t notice anyth ing w ron g  but 

the m udguard.

40
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R E -C R O S S  E X A M I N A T I O N  by M r. Wachen- 
feld :

Q. Y o u  looked  at this car pretty closely, d idn ’t 
y o u ?  Y o u  w ere right near it, w eren ’t y o u ?  A . Y es,
I w as near it.

Q. Y o u  w ere  interested enough in this autom obile 10 
to  notice  the cond ition  o f  the dent in the fron t m ud-
guard, w eren  t y o u ?  A . I w on ’t say I w as interested.

Q . W h a t caused you  to  see it ? A . Just passing by  
and I happened to  notice the dent.

Q . W h a t caused y ou  to  lo o k  o r  g lance at the auto- 
v m obile ? A . T hat I cou ldn ’t say.

Q . Y o u  ju st happened to  look  at it, is that it?  A .
Just happened to  glance at it.

Q . A n d  the th ing that attracted you r attention w as 2 0  
that y ou  rem em bered fo r  several weeks a fterw ard  
there w as a dent in the fron t m udguard, is that right ?
A . It w asn ’t several weeks after. It w as on ly a 
m atter o f  a week.

Q . A ll right. S o  that you, with no reason to look  
at this car, ju st observ ing  it casually, noticed a dent 
in the fron t m udguard and you  retained that recollec-
tion  o f  y ou r having seen a dent in the fron t m udguard 
fo r  fu lly  a week, d idn ’t y o u ?  A . Y es. 30

O . T h ere  w as n o  reason w hy you  should be that 
m uch interested in this car, was there? A . W ell, 
there w as no reason, but I did notice it and I rem em -
bered it.

Q . A s  y ou  looked  at that car, you  d idn ’t notice that 
lam p bent that w ay, did you  ? A . I d idn ’t notice.

Q . D id  you  look  at it?  A . I w asn ’t standing there 
and look in g  at it.

Q . Y o u  w ent right past in fron t o f  it, d idn ’t y o u ?
A . R ig h t past the.side.

4 0
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Q . Y o u  passed this portion  o f  the p icture (in d ica t-

in g ) ,  d idn ’t y o u ?  A . Y es .
Q . Y o u  m ean to  tell m e that y ou  cou ld  have look ed  

at that autom obile a w eek  p rior  t o  M a y  15th and 
noticed  a con d ition  o f  the m udguard  w ith ou t n oticin g  
that the reflector on  the top  o f  the m udguard  w as 
crushed d ow n  and that the lam p w as bent as show n at 
the angle in that p ictu re? A . W ith  a casual glance I 
w ou ld  say y ou  cou ld  w ithout seeing the rest.

Q . Y o u  think, then, i f  y ou  w ere to  lo ok  at an auto-
m obile on  w h ich  the light is bent as that is bent, w ith  
the reflector crushed or sm ashed ov er the fen d er  as 

that is—

M r. S im andl ( in te r ru p t in g ) : I ob ject. T h a t 
is m erely  a con clu sion  on  y ou r  part.

Q . S o  that y ou  think, M rs. Sephtein, that look in g  
at a car casually, be in g  right a longside o f  it, w ith  the 
light turned at an angle as indicated by  this picture, 
w ith  a reflector fo rce d  d ow n  on  the fen der as indi-
cated b y  this picture, that y o u  w ou ld  notice  a dent in 
the m udguard, but w ou ld  n ot n otice  the unusual con d i-
tion  o f  the lam p o r  the reflector, is that r igh t?  A . I 

d idn ’t notice  it.
30 Q . Y o u  d idn ’ t notice  it?  A . N o .

Q . Y o u  saw the dent. A . I  saw  the m udguard

bent.
Q . W ill  y ou  tell m e fran k ly  w hether it is possible 

f o r  y o u  o r  f o r  anyone else t o  stand on  the side o r  
fro n t  o f  this car and lo o k  at that m udguard  w ith ou t 
seeing that reflector and that lig h t?  A . I w ou ld  say it 

is.
Q . H o w  d o  y ou  cov er  up  the light and the reflec- 

4 0  to r ?  A - I d idn ’t cov er  it up. I  w as ju st passing 

by.
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Q . A n d  w hen  y ou  d id  see them , y ou  d idn ’ t see any-
thing w ro n g  w ith  them , did  y o u ?  A . I d on ’t rem em -
ber lo ok in g  at them.

Q . Is  it possible f o r  y ou  to  stand in fron t o f  that 
m udguard  w ith ou t seeing that re flector? A . I w asn ’ t 
standing in fron t o f  it.

B y  the C o u r t :

Q . H b w  b ig  w as this dent that you  n oticed ?  A . 
P ersonally , I  d idn ’t even notice  that closely  so  that I 
cou ld  tell you  the size. •

Q . Y o u  w ere very  definite it w as a dent. W h en  you  
first gave  y ou r  testim ony y ou  said it w as a dent. N ow , 
tell us h ow  b ig  this dent w as th a t.y ou  rem em ber see-
ing  ? A . I k n ow  one side o f  the m udguard was dented 
in.

Q . A n d  can ’t y ou r m ind  tell y o u  h ow  large a dent 
this w a s?  A . N o , I cou ld n ’t tell y ou  ju st h ow  large 
it was.

Q . Y o u  ju st rem em ber it w as a dent. A . I walked 
by  and happened to  glance at it.

Q . W o u ld  y ou  say that the dent w as larger than 
what I am  sh ow in g  y ou  n ow , ju st a little bit b igger 
than a silver d o lla r?  A . It w ou ld  have to  be larger 
than that o r  y o u  w ou ld n ’ t notice it.

Q . Y o u  w ou ld  think it w as b igger than this page 
here ? A . A bsolu tely .

Q . W o u ld  y ou  think as m uch as six  inches lon g ?  
A . It w ou ld  have to  be larger than that.

Q . L a rg er  than a fo o t  long, the dent that you  speak 
o f ?  A . I cou ld n ’t tell y ou  exactly. I cou ldn ’t ju d ge  
exactly  the exact size.

B y  M r. W a ch e n fe ld :

Q. Can ’t y ou  indicate by  using y ou r hands or  som e

10
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40
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o b je c t  in the ro o m  h ow  b ig  this dent w a s?  A . I 
k n ow  on e  side o f  the m udguard w as bent in.

Q . C an ’t y ou  answ er m y  question  and indicate ap-
prox im ate ly  the size o f  this dent ? A . I can ’ t. I don  t 
k n ow  h o w  large a m udguard is.

Q . D o  y ou  k n ow  h ow  large that dent w a s?  A . 

10 N o .
Q . A n d  y ou  d o n ’t k n ow  w hat attracted y ou r atten-

tion  to  the dent? A . N oth in g , but as I passed the car 
I happened to  g lance d ow n  and noticed  the dent.

Q. A n d  n oth in g  caused y ou  to  recall it particularly, 
w as there? A . N o t  until a fter  it w as recalled to  m y 
m em ory .

Q . H b w  lon g  a fter  w as it recalled to  you r m em ory  ? 

A . A b o u t  tw o  days.
20  Q . W h o  called it to  y ou r  attention? A . M r. C os-

grove.
Q . D id n ’t y ou  speak to  h im  about it first? A . 1 

spoke to  m y  husband first.
Q . W h o  recalled it to  y ou r  attention is m y  ques-

t io n ?  A . W h en  he said it w as o w in g  to  the dent o f  
the car that he w as accused o f  this accident, w hy, then 
I rem em bered I had seen it.

Q . D id  h e  speak o f  it first— M r. C osg rov e  I m ean?

3 0  A . Y es.
Q . D o n ’t you  rem em ber testify in g  at this trial that 

y ou  m entioned it first to  him  b e fo re  he said a w o rd  to 
y o u ?  A . I m entioned it t o  m y  husband.

Q . D id n ’t y o u  testify  at the first trial that y ou  m en-
tioned  it to  h im  b e fo re  h e  said a w o rd  to  y o u ?  A . 
I d o n ’t rem em ber that I did.

Q . “ W h o js p o k e  to  you  about the fa ct that this car 
w as ben t? A . I w as the first one to  m ention  it. Q . 
T o  w h o m ?  ’ A . T o  M r. C osg rov e .”  D id  y ou  testify  
to  th at? A . I probab ly  said that.
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Q. W h a t  is the actual situation? T h a t’ s w hat w e 
are try in g  to  find out. Y o u  are not guessing at this 
th ing  are y o u ?  A . N o .

Q . D id  y ou  speak to  M r. C osgrove  first or  did  he, 
as y ou  ju st testified today, recall it to  y ou r attention? 
A . H e  said that w as the reason they accused him  o f  
the accident.

Q . D id  y ou  speak to  h im  first about it?  A . N ot 
until he said that, and then I to ld  him  I rem em bered 
seeing the dent in the car.

Q . W o n ’t y ou  answ er m y  question? W h o  spoke 
first about this den t? A . I suppose M r. C osgrove  
m ust have m entioned  it first.

Q . D o n ’t y ou  rem em ber h ow  this th ing happened? 
D o n ’t y o u  rem em ber w h o  spoke about it first?  A . 
W h y , he said1—

Q . (In te rru p tin g .) D o  y ou  rem em ber w h o spoke 
about it first?  A . I can ’t recall that.

Q . D id  y ou  testify  at the last trial that y ou  spoke 
first, that y ou  m entioned it first b e fore  anybody  else 
spoke about it?  A . W h a t I m eant by  that—

Q . (In te rru p tin g .) D id  you  testify  to  that? D id  
y o u ?  A . C an ’t I telh m y  m eaning?

Q . N o . D id  y ou  so  testify ?  A . P robably  I did.
Q . W h y  d id  you  testify  to  that i f  it w asn ’t s o ?  A . 

I w as the first one to  speak about it, that I rem em -
bered seeing the dent in the car.

O . D id n ’t y ou  ju st tell m e that M r. C osgrove  first 
told y ou  about it, and then you  told him  y ou  rem em -
ber seeing this den t? A . H e  d idn ’t ask m e did I see 
the dent.

Q . D id n ’t y ou  just testify  that M r. C osgrove  first 
spoke to  y o u  about this and then y ou  told  h im  y ou  re-
m em ber seeing the dent in the car?  A . Y es. H e  m en-
tioned the fa ct that the car was in that condition , and

10
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that w as the reason he w as accused o f  the accident.
Q . T h en  I am  asking you — at the last trial y ou  said 

y ou  w ere  the first one to speak o f  it b e fo re  anyone 
else m entioned it to  you . A . W h a t  I m eant I w as the 
one that rem em bered I had seen the dent in the car.

Q . W h y  d idn ’t y ou  say that at the last trial instead 
1 0  o f  answ ering  the question, “ I w as the first one to  

m ention  it” ? A . Y o u  m isu n derstood  m y m eaning.
Q . W h o  m isunderstood  y ou r  m ean in g? A . I am 

telling y ou  n o w  w hat I meant.
Q . W h o  d o  y ou  m ean m isconstrued y ou r  m eaning ? 

D o  y o u  m ean I m isconstrued y ou r  m ean in g? A . Y o u  

m ust have.
Q . D id n ’t y ou  give the answ er as y ou  have already 

testified, “ I w as the one w h o  m entioned  it”  ? A . T h a t 
2 0  I had seen the dent in the car.

Q . D id n ’ t y ou  g ive the answ er as I have read it to  
y o u ?  A . I d on ’t rem em ber.

Q , I thought y ou  ju st said a m inute a g o  that you  
did  g ive that answ er.

M r. S im an d l: She said that she probab ly  

did.

Q . I thought y ou  said probably. A . P robab ly  I 
30 d id , but y ou  m isconstrued  the m eaning.

Q . I  haven ’t m isconstrued anything. I am  telling 
y o u  that w as the answ er that you  gave, “ I w as the 
first on e  to  m ention  it.”  D id  y ou  g ive that an sw er? 
A . I w as the first one to  m ention  that I had seen the 
dent.

Q . H o w  d o  y ou  construe that answ er, “ I w as the 
first on e  to  m ention  it” ? A . Y o u  probably  w ou ld  
think I m entioned seeing the dent.

4 0  Q . H o w  w ou ld  y ou  construe it?  W h a t d o  you  
m ean b y  saying, “ I w as the first on e to  m ention  it” ?
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A . I m ean w hen M r. C osg rov e  said that the reason 
fo r  his be in g  accused o f  the accident w as the con d i-
tion  o f  the car I said, “ I rem em ber the dent in the 
m udguard  a w eek a g o .”

Q . W h y  d id n ’t y ou  say at the last trial that M r. 
C osg rov e  spoke first and then you  m entioned that you  
recall seeing the den t? 10

M r. S im an d l: I ob ject, i f  y ou r  H o n o r  
please. She says v ery  d istinctly  that she was 
the first on e w h o  m entioned that she rem em -
bered seeing the dent in the car. She was the 
first one to  say that. W h a t ’ s the use o f  qu ib-
b lin g  about w o rd s ?

M r. W a ch e n fe ld : I am quibbling about the 
truth— n ot w ords. 2 q

B y the C o u rt :

Q . A s  I understand y ou  now , you  say you  w ere the 
first on e  to  m ention  the fact that y ou  observed this 
dent, is that right ? A . I w as the first one to  m ention 
that I had observed  the dent.

Q . A n d  y o u  say y o u  m entioned that to  M r. C os-
g rove . A . Y es.

Q . A h d  h ow  lon g  w as that a fte r  you  observed  the 
dent on  this autom obile that you  testified to b e fo re ?
A . A  w eek.

Q . In  other w ords, about a week a fter you  observed 
this dent w hen  y o u  passed by the car at the time you  
testified to, y o u  m entioned it to  M r. C osgrove, and 
that w as the first tim e that that dent was m entioned at 
a ll?  A . T h a t w as the first time.

Q . T h en , as I understand you , when y ou  g o t in the 
car that day, o r  y o u  took  a ride, you  d idn ’t call atten- 
tion  to  the fa ct o r  m ention  the fact that you  had seen 
this dent in the m u d gu ard ? A . I d id  not.
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Q. A n d  y ou  d id n 't  m ention  it at all until a w eek 

a fte r ?  A . U ntil a w eek  after.

B y  M r. W a ch e n fe ld :

Q . W h a t d id  y ou  m ean w hen y ou  said som eone re-
called  it to  y o u ?  A . M r. C osg rov e  cam e that day

10 and told  us about the accident.
Q . W h a t d id  y ou  m ean w hen  y ou  said som eone 

recalled it to  y ou r  recollection  that y ou  had seen a 
dent in this ca r?  A . N o  one recalled it to  m y m em -
ory . N o  one knew  I had n oticed  it.

Q . D id  y ou  use the w o rd  “ recall”  in y ou r testim ony 

a few  m inutes a g o ?  A . I  m ean
Q . (In terru p tin g .) D id  y ou  o r  d idn ’t y o u ?  A . I

probab ly  did.
20  Q . W h a t d id  y ou  m ean w hen y ou  said som eone 

probab ly  recalled it to  y ou r m in d ?  A . M r. C osg rov e  
m entioned the fa ct that they accused him  o f  the acci-
dent on  account o f  the con d ition  o f  his car, and that 
brou gh t back  to  m y  m ind that I  had  seen the dent in 

the car.
Q . A n d  that recalled it?  A . Y es .
Q . D id  that recall the con d ition  o f  the lam p o r  the 

reflector, o r  d idn ’t it?  A . I d id n ’t notice  that.

Mr-. W a ch e n fe ld : T h a t ’ s all.

jO jH N  H E N R Y  P R I E S T M A N , w itness called in 
behalf o f  the defendant, bein g  first du ly  sw orn , testi-

fied as fo llo w s :

Direct-examination by M r. Simandl:

4 0  Q . M r. Priestm an, w hat is y ou r business? A . 

A u tom ob ile  dealer.
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Defendant's W itness, John H enry Priestman, Direct

Q. A n d  w hat com pany are you  w ith ? A . T he 
B uchgen  M o to r  C om pany.

Q . W h a t car d o  they handle? A . Cleveland.
Q . W e re  y ou  connected  w ith that com pany in M ay, 

1923? A . Y es.
Q . D o  y ou  k n ow  C osgrove , the defendant here ? A  

Y es, sir.
Q . D id  y ou  see h im  p rior  to  M a y  15th, 1923? A . 

Y es.
Q . H o w  lon g  prior  to M a y  15th, 1923, did  you 

m eet h im  ? A . I m et h im  at po lice  headquarters at 
M on tcla ir  in A p ril. I cou ldn ’t tell you  the date.

Q. D id  y ou  see h im  in y ou r  place o f  business a fter  
y ou  m et h im  in A p ril, 1923? A . Just a few  days 
a fter  I m et h im  in M on tcla ir  he cam e dow n.

Q . A n d  w h om  d id  he com e d ow n  there w ith ? A . 
H is  father. H e  in troduced  his fa th er to  me.

Q . A n d  d id  you  have a conversation  w ith him  ? A . 
Y es, sir.

Q . W h a t w as that con versation ? W h a t did  that 
conversation  have reference to ?

M r. W a ch e n fe ld : Just a minute. I ob ject 
to  it upon  the grou nd  it is im m aterial and not 
b in d in g  upon  the State and incom petent.

M r. S im an d l: T h e  testim ony o f  this w it-
ness is to  show  the orderin g  o f  certain parts 
at that tim e by the defendant and his subse-
quent counterm and o f  that order.

T h e  C ou rt : G o ahead.
M r. S im an d l: I w ill connect it up,

Q . W h a t w as the conversation  w ith reference to ?  
A . T h ey  w ere  in the stock  ro o m  buying som e fenders. 
W e  d idn ’t have them  in stock, and I just d on ’t recall
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D efendcm fs W itn ess, John H enry Priestm an/ Direct

all the conversation  betw een the tw o  gentlem en, but it 
w as w ith  regard  to  purchasing n ew  fenders and fix in g  
u p  the present car he had at that time.

Q . D id  y o u  deliver the fen d er  to  h im ?  A . N o . 
W e  d id n ’ t have them  in stock. T h ey  w ere ordered  
fro m  ou r d istributors in N e w  Y o rk .

10 q . D id  y ou  subsequently hear fro m  M r. C osg rov e?  
A . Y es. H e  cancelled  the order.

M r. W a c h e n fe ld : Just answ er yes o r  no.

B y  the C ou rt:

Q . D id  you  subsequently hear fro m  h im ? A . 

Y es.

B y  M r. S im an d l:
20

Q . W h e n ?  A . I im agine it w as about the latter 
part o f  A p ril, b e fo re  the first o f  M ay.

Q . W h a t d id  y o u  hear fr o m  h im  then w ith  re fe r -
ence to  y ou r  prior  con versa tion ?

M r. W a ch e n fe ld : I ob je c t  to  that on  the 
g rou n d  it is incom petent.

T h e  C o u rt : I w ill a llow  it.

Q . W h a t d id  he say? A . H e  called  m e on  the 
telephone personally  and cancelled the ord er fo r  the 

fenders.
Q . A re  y o u  fam iliar w ith  C leveland cars, M r. 

P riestm an ? A . I ou gh t to  be, yes.
Q . H low  fam iliar are y o u  w ith  C leveland cars ? 

A . I  d rove  the first one that le ft  the C leveland fa ctory  
in 1919 east.

Q . A n d  have y ou  been dea ling  in C leveland autc?- 
^  m obiles sin ce?. A . Y|es, sir.

Q . Is there a tire rod  that com es betw een the tw o  
headlights on  the C leveland ca r?  A . Y es .
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Defendant's W itness, John H enry Pnestman, Direct

Q. W h a t is that rod  used f o r ?  A . It is supposed 
to  sustain and m ake the fenders rigid. It is also used 
fo r  the license bracket w hich  is usually attached to 
it.

Q . W e ll, n ow , on  the early m odels, w hat have you  
to  say w ith  re feren ce  to  that tire rod ?

10
M r. W a ch e n fe ld : T h a t ’s ob jected  to. L e t ’s 

con fine ourselves to  this m odel.

QJ. T h is  w as a 1921 m od e l?  A . 1919, 1920 and 
1921 w ere  all the same fender, head lam p and tire 
rod  construction .

Q . W h a t  can y ou  say as to  the tire rod  during those 
y ea rs?  D id  they g ive  sa tisfa ction ? A . W ith ou t the 
tire rod —

M r. W a ch e n fe ld : I ob je ct  to  that. It is —  
w h o lly  im m aterial. W e  are not try in g  the 
C leveland A u tom ob ile  Com pany.

T h e  C ou rt: I think the prosecu tor is c o r -
rect.

Q . In  the event that the tire rod  is n ot in its place 
o r  is m issing, w hat is the effect upon the headlights 
and fen d ers?  A . W ell, the bolt w hich  holds the tire 
rod  g oes  th rou gh  the lam p bracket attaching it to  the 30 
fender. T h e  lam p bracket is slided about three-quar-
ters o f  an inch at that point, and i f  the rod  w ere 
broken  a w ay  the bolt w hich  holds the lam p bracket 
w ou ld  n ot support it.

Q . H o w  does that leave the lamps, as to  w hether or  
not they are o r  they are not con tro lled ? A . T h ey  
are uncontrolled  due to the rod  being  out o f  there.
W e  had an a w fu l lot o f  experience w ith  that particular 
m odel. 4 0

Q . N o w , I sh ow  y ou  photograph D l ,  and I w ill ask
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D e fe n d m fs  W itness, John H enry Priestman, Direct

y ou  to  lo ok  at it. E xam ine  it carefu lly . (W itn ess  
exam ines ca re fu lly .)  H a v e  you  exam ined ca re fu lly ?  

A . Y es , sir.
Q . L o o k  at this photograph  and the con d ition  o f  

the fen der show n on  the right-hand side o f  the auto-
m obile  as y ou  glance at the photograph . W o u ld  you  

10 say that the dent in that fen d er  w as caused by— w hat 
w ou ld  y o u  say the dent in that fen d er w as caused 

b y ?

M r. W a ch e n fe ld : I ob je ct  to  the question 
on  the grou nd  he is n ot qualified yet.

T h e  C o u rt : Is he an expert on  dents?
M r. S im an d l: H e  is an expert on  a u to -

m obiles, i f  you r H o n o r  please, and an expert 
2 q  on  collisions, I im agine.

Q . H a v e  y ou  seen a num ber o f  cars that have been 
in co llis ion s?  A . Y es , sir.

Q . A b o u t h o w  m any have you  seen, sir, d u rin g  you r 
em ploym en t? A . I im agine that w e destroy  and do  
aw ay  w ith  about a dozen  fenders a m onth  at ou r 
place o f  business due to  w reckage.

Q . A n d  d o  y ou  k n ow — have y ou  been able to  de-
term ine fro m  y ou r  experience the cause o f  these 

30 dents ?

M r. W a ch e n fe ld : I ob je c t— if  he has been 
able to  determ ine the cause. W h a t d o  y ou  
m ean— o f  the tw elve m udguards that he throw s 
aw ay every  m on th ?

M r. S im a n d l: Y es .
M r. W a ch e n fe ld : T h at is ob jected  to, i f  

y ou r H o n o r  please.
T h e  C o u rt : Y o u  m ean—
M r. S im andl: I w ithdraw  that.
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Defendant’s W itness, John H enry Priestman, Direct

Q . H a v e  y ou  ever seen cars in collisions, a fter they 
have been in co llision  w ith peop le? A . N o , I have 
not.

Q . H a v e  y ou  seen cars that have been in collision  
w ith sharp ob jects , such as trucks, other autom obiles, 
e tc .?  A . Y es , sir.

Q . H a v e  y ou  seen the effect upon an autom obile 
a fter  it has been in a co llis ion  w ith a  truck or  other 
autom obile  as fa r  as the fenders o f  the autom obile are 
con cern ed ?  A . Y es , sir.

Q . I ask y ou  to  look  at this fender (in d icatin g  
p h o tog ra p h ), and I ask y o u  w hether or  not this fender 
appears to  h ave  been in co llision  w ith  a person or w ith  
another autom obile  or  som e other sharp o b je c t?

M r. W a c h e n fe ld : T h at is ob jected  to  on  the 
g rou n d  that the w itness is n ot qualified on the 
grou n d  he is not in a position  to  ju d g e  accord -
in g  to  standards. A cco rd in g  to  his ow n  testi-
m on y  he has som e know ledge o f  the condition  
o f  the car a fter a collision  w ith another ob ject, 
but absolutely  n o  know ledge o f  the condition  
o f  the car w hen it strikes a pedestrain, and 
th ere fore  he m ust w ork  by  com parison.

T h e  C ou rt: H e  says he has n o  experience 
w ith  collisions w ith persons.

M r. S im a n d l: But, i f  you r H on or  please, i f  
h is ability  to' determ ine from  collisions w ith 
sharp ob jects  sufficiently gives him  know ledge 
to  determ ine whether o r  not this was caused 
b y  a co llision  w ith a sharp ob ject, then, i f  your 
H o n o r  please, he qualifies. T h e w eight o f  
his testim ony is one fo r  the ju ry . T h ey  can 
tota lly  d isregard  it i f  they so desire.

T h e  C ou rt: I f  y ou  confine you r question 
to  sharp ob jects  I w ill allow  it.
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Defendant’s W itness , John H enry Priestman, Direct

Q . W o u ld  y ou  say that this car had co llided  w ith  

som e sharp o b je c t?

M r. W a c h e n fe ld : O b jected  to  upon the 
g rou n d  it is leading, and upon  the further 
g rou n d  that the w itness is n ot com petent. 

j q  T h e  C o u r t : I w ill a llow  it.

A . W h y , the skirt o f  the fender, w hich  runs d ow n  
to  the fram e o f  the car, is ripped aw ay fro m  the 
fender, torn  aw ay. A s  to  the dent in the face  o f  the 
fender, it is sim ply bent in.

T h e  C ou rt: Y o u  distinguish  betw een the dent in the 
fa ce  o f  the fen der and the rip  that y ou  re ferred  to  
o f  the skirt o f  the fender, is that r ig h t?  T h e  dent 

_ _ be in g  in the part as y ou  approach  in fron t, and the 
U skirt is that part w h ich  runs d ow n  and attaches to  the 

car.
T h e  W itn e ss : A pparently .
T h e  C ou rt: I  ask y ou  i f  y ou  w ere d istinguish ing 

betw een the tw o.
T h e  W itn e s s : Y es , I was.

Qj. W ill  y o u  explain  to  the C ou rt w hat part o f  the 
fen d er y ou  m ean b y  the r ip ?  A . T h e  skirt is ripped 

30 righ t back fro m  the fro n t  o f  the fender, aw ay back 

to  the lamp.
Q . S h ow  the ju ry  w hat y ou  m ean ? A* I m ean 

the skirt o f  the fender. Y o u  can see it on  this fender 
(in d ica tin g  on  p h o tog ra p h ). O n  the opposite side it is 
attached to  the fender. T h a t is don e by  a  sm all piece 
o f  m etal running through  the fen d er skirt a fter  they 
are both  w rapped around together. O n  this side it 
has been fo rce d  back, torn  right fro m  the fen der all 
the w a y  back  to  the headlam p and buck ling  up back 

there.

4 0
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Defendant s  W itness, John H enry Priestmctn, Grass

Q. W h a t  have y ou  to  say w ith  referen ce  to  the 
lam p?

M r. W a ch e n fe ld : I f  y ou r H o n o r  please, I 
d o n ’ t k n o w  w hat this is g o in g  to  lead to.

T h e  C o u rt : W e  d on ’t care to  hear anything 
h e m ay  h ave  to  say about the lamp. j q

M r. S im an d l: I w ill w ithdraw  the ques-
tion.

Q . I  sh ow  y ou  this lam p and ask y ou  w hether o r  
n ot the bracket on  this lam p is o r  is n ot bent.

M r. W a ch e n fe ld : Y o u  m ean a picture o f  
the lamp.

M r. S im an d l: Y es, a picture o f  the lamp.

A . N o , it is  not. 20

Q . Is  it o r  is it n ot as it naturally is supposed to 
be, the brack et? A . A s  fa r  as I can see.

M r. S im an d l: T h a t ’ s all.

C R O S S -E X  A M I N  A  T IO N  by M r. Wachenfeld ;

Q . T h e  lam p as sh ow n  by  that picture is as it is 
supposed to  b e ?  A . Hte d idn ’t ask me that. 3Q

Q . Is the lam p as it is supposed to be ? A . T he 
lamp bracket.

Q . (In te rru p tin g .) Is the lam p as it is supposed to  
b e ?  A . N o , it is not.

Q . It is fo rce d  back, isn ’t it?  A . Y es, sir.
Q . A n d  on ly  fo rce  w ou ld  bring  it in the position  it 

is in, w ou ld n ’t it?  D id  it take fo r ce  to  get the lam p 
back there on  som e part o f  the car or  the lam p or  the 
bracket? A . Y es.

Q . It d id  take fo r c e ?  A . Y es.
40
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Defendant’s  W itness, John H en ry Priestman, Cross

Q. Y o u  say these lights— I believe y ou  used the 
w o rd  “ uncontrollable .”  W h a t d o  y ou  m ean by  that? 
A . I m ean she w ou ld  shim m y and dance in fro n t  o f  

the car.
O . Y o u  m ean a little play in the lam p w ithout the 

w eigh t th ere? A . Y es .
10 Q . A n d  i f  there is a little p lay  there, is that w hat 

y ou  w ou ld  term  “ uncontrollable” ? A . Y es.
Q . N ow , this tire rod  being out o f  there. T h ese  

lam ps are fastened on  to  the fen ders w ith  a piece o f  
steel around them  or  w rou g h t iron  or  som e such sub-
stance as that, isn ’ t that so ?  A . T h e  tire rod  goes 
across fro m  that hole in that bracket to  the hole  in 
this lam p bracket (in d ica tin g  on  p h o tog ra p h ).

Q . B u t the tire rod  is m erely  there fo r  the purpose
2 0  Gf m aking  o r  keeping it on  m ore firm , isn ’t it?  A . 

I t ’ s part o f  the attachm ent betw een the head lam p and 

the fender.
Q . B ut the tire rod  is n ot the th ing  that keeps these 

th ings attached to  the fender, is it?  A . N o.
Q . T h ere  is a connection  betw een the lam p and the 

fender, isn ’t there? A . Y es.
Q . A n d  that is a p iece o f  iron , is it?  A . M alleable 

iron .
'30 q  A n d  that’ s show n on  this p ictu re? A . l h a t s  

this “ L -sh ap ed”  bracket here (in d ica t in g ).
Q . Y o u  say that the con d ition  o f  this fender was 

caused b y  com in g  into contact w ith  som e sharp ob -

je c t?

M r. S im a n d l: W h a t part o f  the fen d er?  
M r. W a ch en fe ld  : A n y  part that he w ants to  

specify . I d o n ’t care.

A . T h e  sharp angle o f  that dent in there w ou ld  

sh ow  that.

4 0
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Defendant’s W itness, John H enry Priestman, Cross

Q . Y o u  w ou ld  say it w ou ld  have to com e in contact 
w ith  a truck o r  w agon  or  som e other ob ject  like that?
A . S om eth in g  fa ir ly  sharp.

Q . Y o u  have never seen a fen der a fter  it has com e 
in contact g o in g  at a considerable rate o f  speed w ith a 
pedestrian, w ith  a w om an  o r  a child o r  a m an? A  
N o . 10

Q . T h en  y ou  d o n ’t k n ow  whether under those cir-
cum stances i f  a fen der on  a C leveland autom obile, 
even g o in g  at a considerable rate o f  speed, com es in 
con tact w ith  a hum an b od y  in the roadw ay— whether 
o r  n ot that same con d ition  cou ld  have existed ? A .
N o . I cou ldn ’t testify  as to  that.

Q . Y o u  d o n ’t k n ow  that? A . N o.
Q . S o  that you  have n o  standard o f  com parison 

w ithin  y ou r  ow n  k n ow ledge between a fender that 
ran in to  a truck  o r  another autom obile—  A . (In te r -
ru ptin g .) Y es .

Q . Just w a it a m inute. L et m e finish m y  question.
Y o u  d o n ’t k n ow  o f  y ou r ow n  know ledge w hether or 
n ot a car strik ing a pedestrian in the roadw ay  g o in g  at 
considerable speed w ou ld  not have the same effect as 
show n in this ph otograph ? A . I w ou ldn ’t say it 
w ould . I w ou ld n ’ t im agine it w ould.

Q . I am  n ot ask ing fo r  you r im agination. Y o u  ^  
have never had any experience along that line? A  
N o.

Q . A n d  as fa r  as y ou  know  the same condition  
cou ld be caused by  the fender com in g  in contact with 
a hum an bod y , is that r igh t? A . Y es.

M r. W a ch e n fe ld : T h a t ’s all.

4 0
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Defendant’s W itness, John H . Priestman, Re-cross

RE-DIRECT EXAMINATION by Mr. Simandl:

Q . M r. Priestm an, the prosecu tor asked y o u  on  
h is cross-exam in ation  w hether fo r ce  to  som e part o f  
that autom obile caused that lam p as show n  on  p h oto -
graph D 1 to  be in th is con d ition ?  A . Y es .

10 Q . W o u ld  y ou  say it w as the fo r ce  on  the lam p 
o r  fo r c e  on  the fender ? A . O n  the fender.

Q . Is it y o u r  op in ion  that a sharp instrum ent caused 
this rip  as y ou  call it?  A . Y es , sir.

M r. S im a n d l: T h a t ’ s all.

R E -C R O S S  E X A M I N A T I O N  by M r. Wachen- 

feld :

20 . . . .
Q . D id  y o u  answ er this question  the last tim e in

the w a y  w hich  I am  read in g : “ C ou ld  the lam p turn 
under the con d ition s w hich  you  have suggested as in-
dicated b y  this picture unless som e fo r ce  w ere used 
on  it?  A . N o .”  D id  y o u  answ er it that w a y ?  A . 
I cou ld n ’ t recall that.

Q . D o  y ou  w ant to  look  at it?  A . I m ay  have an-

sw ered it that w ay.
30  Q- Y o u  w ere telling  the truth then, w eren ’t y o u ?  

A . Y es , sir.
Q . Y o u r  op in ion  w as then that y ou  w ou ld  have to 

have fo r ce  used on  it?  A . I d id n ’t understand the 

question.
Q . W h a t  w as there y o u  d idn ’t understand about 

the question  ? A . I d idn ’t understand the it that 

y o u  put in there.
Q . W h a t d id  you  think the question  w a s?  A . T he 

4 0  lam p w as fo r ce d  back. It is fo rce d  back  w ith  the 

fender.
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Defendant’s Witness, Peter Fagin, Direct

Q . B u t fo r ce  w as used on  som e part o f  the ca r?  
A . Y es , sir, on  the fender.

Q . In  order to  get that lam p in the condition  it is in 
there, and w hether it ’ s a truck or  a hum an b od y  you  
d o n ’t k n o w ?  A . Y es , sir.

M r. W a c h e n fe ld : T h a t ’ s all.

P E T E R  F A G IN , w itness called in behalf o f  the 
defendant, be in g  first duly sw orn , testified as fo l -
lo w s :

Direct-examination by M r. Simandl;

Q . W h a t ’s y ou r  business, F a g in ?  A . P olice  
offiicer.

Q . 'C onnected w ith  w hat departm ent? A . B orou gh  
o f  Glen R id ge .

Q. D o  y o u  rem em ber T uesday, M a y  15th, 1923 ? 
A . I  do.

Q . W h en  did  y ou  g o  on duty  that d a y ?  A . 7 P. 
M .

Q . A n d  w here w ere you  assigned to  du ty? A . 
R id g e w o o d  A ven u e and B loom field  Avenue.

Q . W h a t w ere you r h ou rs?  A . F rom  7 P . M . to  
4  A . M . '

Q . D id  y ou  see any person there that night a fter 
y ou  g o t  on  du ty  and speak to  h im ? A . Y es. I was 
speaking to  a m an w h o was d riv in g  an autom obile.

Q . W h a t tim e was that about? A . It w asn ’t yet 
nine o ’clock .

Q . W h o m  did  you  see? A . I d on ’t know . T h ey  
call h im  D ever, a tall fe llow .

Q . D ev er  o r  K rau th ? A . A  big, tall fe llow .

10

20

30

40



180

Defendant’s W itness, Peter F  agin, Direct

Q . W a s  he the m an y ou  identified in cou rt at the 

last tr ia l?  A . Y es .

M r. S im a n d l: W ill  you  adm it he identified 
K rauth  ?

Q . W a s  it the man w h o  w as d riv in g  the autom obile? 

10 A . Y es , sir.

M r. W a ch e n fe ld : A  B uick  roadster?
T h e  W itn e s s : I d o n ’t k n ow  w hat k ind o f  a car it 

was.

M r. W a ch e n fe ld : W e ll, the m an w h o  was 
d riv in g  the autom obile w as K rauth.

20

30

Q . H e  is a big* tall fe llow , y ou  say? A . Y es.
Q . A n d  w here d id  y ou  see h im  that n ig h t?  A . I 

w as standing on  the centre o f  the bridge. T h e  D ., 
L . & W . station is there.

Q . H o w  fa r  is that fro m  the corn er o f  R id g ew ood  
A v en u e  and B loom fie ld  A v en u e?  A . T h a t ’ s about I 
should say one hundred and fifty  feet.

Q . O n  R id g e w o o d  A v en u e?  A . Y es .
Q . Is  y ou r  v iew  fro m  w h ere  y ou  are standing ob -

structed in any w a y  so that y ou  cou ldn ’ t see the 
c o m e r  o f  B loom fie ld  A ven u e and R id g e w o o d  A v e -
n u e? A . N o t  there. I w as standing on  the side-
w alk  and it’ s a h igh  sidew alk all the w a y  dow n .

Q . S o  y ou  cou ld  see that? A . Y es .
Q . A n d  h o w  far  d ow n  B loom fie ld  A ven u e in an 

easterly d irection  cou ld  y ou  see, or  is it southerly  ?

M r. W a ch e n fe ld : Southerly.

A . T h a t w as a v ery  fo g g y  night. Y o u  cou ld n ’t see 
far.

Q . W h en  you — did  y ou  speak to  this m an ? A . 

Y es.

40
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Q . D id . he say to. you — I ’ ll w ithdraw  that. D id  you  
say to  h im  that y ou  cou ldn ’t leave you r heat? A  
N o .

Ql. D id  he say to  you —

M r. W a ch e n fe ld : Is that the tall man you  refer

to? .. . . . .  10  
T h e  W itn ess : T h a t ’s him  (in d ica tin g  man in court

r o o m ) .

M r. W a ch e n fe ld : T h a t ’s Krauth.

O . D id  he say to  y ou  that an autom obile took  the 
clothes o f f  a child  d ow n  at the city  line and he is 
com in g  through  and he lost h im ? A . W ell, he told 
m e that—

Q . (In te rru p tin g .) D id  he tell you  that? A . Y es, ^  
he to ld  m e that.

Q . D id  he tell you  that the autom obile was out 
there? A . N o .

Q . D id  he tell y o u  that C o sg rov e  had been the 
driver o f  an autom obile  that he had fo llo w e d ?  A . N o.

Q . D id  he g iv e  y ou  the license num ber o f  that auto-
m obile w h ile  y ou  w ere standing there? A . N o.

Q . D id  he g ive  you  a description  o f  it?  A . N o.
Q . W h ere  did  y ou  subsequently g o  w ith h im ? A .

I rod e  fr o m  the centre o f  the bridge to  the corner 
o f  R id g e w o o d  and B loom field  Avenues.

Q . W h o m  did  y ou  see there, i f  anyone? A . L ieu -
tenant H igg in s.

Q . Is L ieutenant H igg in s  in C o u rt?  A . Y es.
Q . L ieutenant (addressin g  m an in court r o o m ), 

please stand up. Is that the man you  saw ? A . Y es.
Q . D id  K rauth  speak to  Lieutenant H ig g in s?  A .

H e  did.
Q . D id  he tell H igg in s  the kind o f  a car that struck

40
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this w om an , this g ir l he spoke o f ?  A . H e  didn ’ t 
g iv e  any descrip tion  o f  the car. L ieutenant H igg in s  
asked him  and he said he d idn ’ t k n ow  the m ake o f  the 
car. H e  d idn ’t k n ow  the description .

Q . D id  he say that C osg rov e  w as in the c a r ?  A .

. r N o .
10 Q . D id  he g ive  a license num ber o f  the car ? A . 

H e  d idn ’t k n ow  the license num ber.
Q . D id  he tell L ieutenant H ig g in s  that an au tom o-

bile took  the clothes o f f  a ch ild  d ow n  at the city  line, 
that he w as com in g  through  and he lost h im ? A . 

Y e s ;  he said that.
Q . D id  he tell H ig g in s  that the car w as righ t out 

th ere?  A . N o .
Q . D id  H ig g in s  tell h im  that he w ou ld  not g o  ou t 

2 0  and break his neck  and chase a car on  a n ight like 

that? A . N o .
Q . D id  an ybody  else then com e up to  the party  ? 

A . T h ere  w as tw o  o th er  fe llo w s  w ith  this m an that 

d rov e  the car.
Q . D id  they com e up  to  the car w hile y ou  w ere 

standing there ta lk in g? A .. Just as he w as about to  

pull aw ay they g o t  in..
Q . D id  they say anyth ing to  y o u ?  A . T h e y  never 

30 spoke. T h e  on ly  m an w h o  spoke w as the m an driv in g  

the car.
Q . A n d  then they d rov e  a w a y ?  A . T h e y  drove  

aw ay d ow n  B loom fie ld  A ven u e.
Q . W e re  y ou  ordered  to  d o  anyth ing then?

M r. W a ch e n fe ld : I o b je c t  to  w hat he was 

ord ered  to.
T h e  C ou rt: B y  w h o m ?
M r. S im a n d l: B y  L ieutenant H igg in s , as the 

^  result o f  th is conversation .
T h e  C ou rt: O b je ction  sustained.
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M r. S im and l: It is v ery  m aterial to us, the 
fram e o f  m ind that L ieutenant H igg in s  and 
this w itness w ere in a fter  they had the con -
versation  w ith  R rauth , in o rd er that the ju ry  
m ay deduct as to  w hat these m en thought o f  
w hat they said. T h is  entire incident has been 
testified to  on  the p a rt o f  the State, and n ow  10[ 
w hen  I g iv e  m y  explanation  o f  K rauth ’ s con -
duct in Glen R id ge , and this m an ’s conduct 
there, the C ourt says I have n o  right to  show  
ou r  side o f  the story.

T h e  C ou rt: I d idn ’t say that, and you  know  
I d id n ’t. Y o u r  rem ark is entirely uncalled fo r  
and entirely  d isrespectfu l.

M r. S im a n d l: I d idn ’ t intend to  be. I apolo-
g ize  to  y o u r  H o n o r , i f  y ou r H o n o r  believes I 20  
was.

T h e  C o u rt : T h e  question is as to  this par-
ticular p rop osition  that you  have gone into.
Y o u  have fo llow ed  the entire incident through, 
and y ou  are n ow  asking on e question and one 
single question  on ly, as to  w hat orders were 
g iven  b y  the police. T h a t’ s all. T h at is the 
on ly  th ing that is in question. A n yth in g  else 
as to  w hat happened that night has not Deen 30  
gon e  into and you r opportunity  to present you r 
story  has not been lim ited otherw ise. T he 
on ly  question n ow  is w hether orders given  by 
the police  that n ight in the absence o f  the de-
fendant, so fa r  as I have been, able to  see, are 
relevant to  this issue. T h at is the question be-
fo re  the C ourt, and the on ly  question. N o w  
confine y ou rse lf to  that.

M r. S im and l: I am bound by  the answ er i f l  4 0  
ask the question, and no m atter what right the 
defendant can have, he can w aive it.
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T h e  C o u rt : H e  is y ou r w itness. Y o u  are 
n ot cross-exam in in g  him . W h y  are y o u  bound 

by  his testim on y?
* M r. S im an d l: Because he is m y  witness.
T h e  C o u r t : It is n ot b inding. It can be de-

nied. Y o u  can p rod u ce  other w itnesses to  
10  prove  otherw ise and te stify  otherw ise. N ow ,

let’ s see. L e t ’ s com e d ow n  to  this particular 
case and n ot g o  into d iscussions o f  law . Y o u  
w ant this w itness to  testify  as to  w hat orders 
w ere g iven  by  the p o lice  that n igh t?

M r. S im an d l: W h a t  he d id  subsequent to  
th is conversation  as the result o f  this con v er-
sation  w ith  K rauth . T h a t ’ s w hat I w ant to  

know .
20 M r. W a c h e n fe ld : I  o b je c t  to  the question

on  the g rou n d  that it is im m aterial and n ot 
b inding  on  the State— w hat instructions he re-
ce ived  fro m  L ieutenant H igg in s .

T h e  C ou rt : Sustained.

Q . D id  y ou  d o  anyth ing as a result o f  this con ver-
sation w ith  K ra u th ?  A . I w alked to  the centre o f  
the street and w atched around fo r  autom obiles w ith  
dented headlights and broken  m udguards under the 

^ spot ligh t there.

C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q . Y o u  say this w as about 9  o ’c lo ck ?  A . N o . It  

w asn ’t yet 9  o ’ clock .
Q . W h a t  d o  you  m ean b y  that ? A . A b o u t ten m in-

utes to  nine, I  should figure.
Q . Y o u  w ere  standing ov er  there on  the D ., L . & 

m  W .  bridge, is that it?  A . T h e  great, b ig  b rid ge , yes.
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Q . T h en  about a hundred and fifty  feet from  the 
nearest corner, is that r igh t?  A . F rom  the centre 
o f  that bridge to  the corner is about a hundred and 
fifty  feet. It m ight be a hundred and seventy-five.
It m ight be m ore.

Q . T h a t spot light on  B loom field  A ven u e is located 
at this intersection  o f  R id g e w o o d  A venue and runs W  
d ow n  B loom fie ld  A ven u e fo r  a num ber o f  feet, doesn ’t 
it ? A . Y es.

Q . A lm ost f ifty  fe e t?  A . F rom  the corn er?
Q. Y es. A . A b o u t f ifty  feet, I should say.
Q . S o  w hile y ou  w ere standing there you  didn ’ t 

notice w hat k ind o f  an autom obile it w as that drove 
up to  y o u ?  A . Y e s ;  it was a Buick.

Q . I thought you  d idn ’t know  the make o f  it?  A .
It w as a Buick. 20

Q . D id n ’t I  ask y ou  i f  it w as the man w ho was 
d riv in g  a B uick  and you  said you  didn ’ t k n ow  what 
kind o f  a car it w a s? D id n ’t you  tell me that? A .
I d on ’t rem em ber. T h is is a B uick  car.

Q . L isten  to  m y  question. A  fe w  minutes ago, be-
fo re  K rau th  w as in the room , you  said it was a tall 
man by  the nam e o f  D ever. T hen  M r. Sim andl and 
I had a conversation , and I asked you  i f  it was the 
man w h o  w as d riv in g  the Buick roadster and run- 30  
about, and y ou  said you  d idn ’ t know  w hat kind o f  a 
car it w as. A . N o t  i f  I remember.

Q. D o n ’t you  rem em ber w hat you  testified to tw o 
or  three m inutes a g o ?  A . I kn ow  it was a runabout 
car.

Q . D o  y ou  rem em ber whether you  told  me that a 
little w hile a g o  y ou  d idn ’t know  what kind o f  a car it 
w as ? A . I d o n ’t rem em ber; honest, I don ’ t.

Q . Y o u  say this m an drove  up to  y o u ?  A . Y es. 4 0
Q . W e re  you  on the le ft  o r  right-hand side o f
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R id g e w o o d  A v en u e?  A . R igh t-h an d  side as y o u  g o

tow ards B loom fie ld  A venue.
Q . H e  pulled up a hundred and fifty  feet fr o m  you ,

that ca r?  A . N o .
Q . D id  he drive up v ery  fa s t?  A . N o t  v ery  fast. 
Q . G o in g  rather slow , w asn ’ t h e?  A . Y es .

10 Q . H e  leisurely to ld  y ou  that an accident happened 
d ow n  at the city  line, d id  h e?  A . H e  pulled around 
to  w here I w as standing and to ld  m e to  ju m p  in.

Q . D id  he tell y ou  to  ju m p  in first, o r  d id  he tell 
y ou  about the accident first? A . “ Jum p in ,”  w as the 

first w ord .
Q . D id  y ou  ju m p  in ?  A . I ju m p ed  in.
Q . A n d  he d idn ’t tell y o u  about the acciden t?  A . 

H e  to ld  m e about the accident at the sam e tim e.
20  Q . W e ll, n ow , w h ich  is it ?  W h a t d id  he tell you  

first?  A . T h e  first w o rd  he said was, “ Jum p in .”
Q . A n d  d id  y o u  ju m p  in ?  A . Y es.
Q . Y o u  w ere in the car w hen y ou  heard  about the 

acciden t?  A . I w as in the car.
Q . Sure about th at? A . I w as in the car. H e  

opened the d o o r  and to ld  m e to  ju m p  in and that an 
autom obile  to o k  the clothes o f f  a ch ild  d ow n  at the

city  line. • . .
30  Q . S o  that everyth ing  he to ld  y ou  about this acci-

dent happening at the c ity  line w as to ld  y ou  w hile 
y ou  w ere  in the autom obile, is that r ig h t?  A . Y es.

Q . W e re  y ou  seated in the autom obile  ? A . Seated 

u pon  the inside, yes.
Q . Y o u  d idn ’ t stand on  the running board , d id  y o u ?

A . N o . '
Q . Y o u  w ere seated in the au tom ob ile?  A . Y es.
Q . H o w  far  d id  y ou  drive in that ca r?  A . A b o u t

4 0  a hundred and f i fty  feet.
Q . A n d  that’s w hen he to ld  y ou  about w hat hap-

p en ed ? A . Y es .
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Q . Just ex a ctly  w hat d id  he say to  y o u ?  A . H e  
told  m e to  “ Ju m p in, an autom obile took  the clothes o f f  
a ch ild  d ow n  at the city  line. W h ile  he w as g o in g  
th rou gh  I lost h im .”

Q . H e  said he lost him , d id  h e?  A . Y es.
Q . D id  y ou  ask him  fo r  a description  o f  the ca r?

A . N o . 10
Q . D id  you  ask him  w hat kind o f  a car it w a s? A  

N o .

Q . D id  y ou  ask him  i f  he knew  w h o was driv ing 
it?  A . N o .

Q . D id  y ou  ask h im  anything about it, w here they 
lost the car ? A . N o t  until I w ent dow n  to  the corner.

Q . D id  y ou  ask him  anything about w here they lost 
the ca r?  A . N o . I  d idn ’ t ask him  where he lost 
the car. 2 0

Q . A n d  here y ou  w ere, a police  officer on duty in 
Glen R id g e , and a m an reports to  you , as I understand 
y o u r  story , that a w om an  and child w ere struck by 
an autom obile  w ith  such fo rce  as to  tear som e o f  the 
clothes o f f  her—  A . (In terru p tin g .) I  d idn ’t have 
tim e to  ask.

Q . A n d  y ou  d idn ’t ask him  fo r  a description o f  the 
car, you  d id n ’ t ask him i f  he knew  what make car it 
was, and accord in g  to  you r story, he told you  he lost 30  
it, and y ou  never even asked him  i f  he lost it. A .
N o. W e  asked him  on  the car—

Q . (In terru p tin g .) D id  y ou  ask him  those ques-
t ion s?  A . N o.

Q . Y o u  d idn ’t ask him  any o f  those questions? A .
N o . It  w asn ’t m y business to  ask him. T h e  lieuten-
ant w as there.

Q . T h e  lieutenant w asn ’ t there when he first spoke 
to  you , w as h e ?  A . H e  d idn ’ t have tim e to. 40

Q. W a s  the lieutenant there when Krauth was
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speaking to  y o u ?  A.. H e  w as about a hundred and 

fifty  feet aw ay fr o m  us.
Q . H e  w asn ’ t there, though , w as h e?  A . N o t  on  

the spot, n o .
Q . W a s  he standing there a hundred and fifty  feet 

aw ay fro m  you , o r  w as he in a car ? A . H e  w as in 

1 0  the car.
Q . H o w  lon g  had that car that L ieutenant H ig g in s  

w as in, a hundred and f ifty  fee t fr o m  w here you  
w ere  standing, been standing th ere? A . A b o u t ten 

m inutes prev ious to  that.
Q . It w as standing there fo r  ten m inutes? A . 

Y es .
Q . T h e  car that H ig g in s  w as in ?  A . It  ju st drove

d ow n  ahead o f  the other car.
20  Q . F o r  fu lly  ten m inutes b e fo re  K rauth  spoke to 

you , is that r igh t?  A . Y es. T h e  tw o  pulled d ow n  

at the same tim e.
Q . N o w , listen to  m y  question. T h e  police car 

that H ig g in s  w as in w as standing on  R id g e w o o d  o r  
B loom fie ld  A v en u e?  A . C orn er o f  R id g e w o o d  and 

B loom fie ld  A venue.
Q . F o r  ten m inutes b e fo re  K rau th  spoke to  you , 

is that r igh t?  A . A b o u t  that.
30 Q . A n d  then y o u  and K rauth  d rov e  d ow n  to  w here 

this car w as that had H ig g in s  and O fficer A n d erson

in it, is that r ig h t?  A . Y es .
O . W h o  spoke to  K rauth  w hen he g o t d ow n  there?

A . L ieutenant H igg in s .
Q . D id  y ou  hear everyth ing  that w as sa id ?  A . 

P retty  near.
Q . W h a t  d id  y ou  hear said th en ? A . I heard 

L ieutenant H ig g in s  ask h im  i f  he g o t  the num ber o f  

4 0  the car.
O . W h o  asked him  that? A . L ieutenant H igg in s .
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Q . W h a t else d id  he ask h im ? A . I f  he knew  the 
descrip tion  o f  the car.

Q . W h a t else d id  he ask h im ? A . I d on ’ t rem em -
ber anyth ing else.

Q . Y o u  d id n ’t hear an ybody  ask K rauth  w here he 
lost this ca r?  A . N o .

Q . Y o u  d id n ’ t hear L ieutenant H igg in s  or anybody  
ask K rau th  that question, did  y o u ?  A . N o.

Q . A n d  so  that w hile y ou  w ere there, and w hile 
O fficer A n d erson  and L ieutenant H igg in s  w ere there, 
y ou  d id n ’t hear an ybody  ask this m an K rauth  w here 
he lost this ca r?  A . N o. H e  to ld -^

Q . (In terru p tin g .) D id  y ou  hear anybody  ask him  
that qu estion ? A . N o .

Q . N ow , have y ou  told us everyth ing  that w as said 
there either by  K rauth  to  y ou  or  by  K rauth to L ieuten -
ant H ig g in s  or O fficer A n d erson ?  A . A s  far as I 
know .

Q . Just take y ou r  time and think i f  you  have told 
us everyth ing  that w as said by  K rauth  to  any o f  you  
police  officers that night. (P a u se .)  H av e  y ou  told 
us everyth in g? A . A s  far as I know .

Q . W h y  did  y ou  g o  out on  the street and look  fo r  
a car w ith  on e light and w ith  a bent m udguard? 
W h ere  d id  y ou  get that in form a tion ?  A . I w as w ork -
ing under orders o f  m y superior.

Q . W h ere  d id  you  get the in form ation  fr o m ?  A . 
I d idn ’ t get the in form ation .

Q . D id n ’ t y o u  say y ou  w ent out on  the street to 
lo o k  fo r  a car w ith one broken light and a broken 
m u d gu ard ? A . L ieutenant H ig g in s  told  m e to  g o  
ou t and look .

O . Y o u  w ere right there when K rauth told  to 
L ieutenant H igg in s— y o u ’ve told  us everyth ing that 
w as said there, haven ’t y o u ?  A . I d idn ’t hear every- 
th ing that w as said.

10

20

30

40
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Q. D id n ’t y ou  tell m e a little w h ile  ago  that you  
heard everyth ing  that w as sa id ?  A . A s  fa r  as I 
kn ow , I cou ld  hear, but there m ight have been som e-
th ing  I d idn ’t hear.

Q . H o w  lon g  d id  this conversation  last? A . T hree 

m inutes.
10 Q . A n d  during  any o f  that conversation , or  rather 

du rin g  all o f  that conversation , y ou  w ere right there 
in that grou p  w ith  L ieutenant H ig g in s  and O fficer 
A n d e rso n ?  A . T h ere  w as a g rou p  o f  fe llow s stand-

ing around, too .
Q . B ut y ou  w ere in that grou p , w eren ’ t y o u ?  A . 

Y es.
Q . Y o u  heard everyth ing  that w as sa id? A . T here 

m ight be som eth ing  I d idn ’ t hear.
20  Q . T h ere  m ight be, but w as there ? A . I w ou ldn  t 

sw ear to  it.
Q . W e re n ’ t y ou  interested in k n ow in g  the identity 

o f  this car that caused this acciden t? A . I  w as in the 

crow d .
Q . W e re n ’ t y ou  in terested? A . Sure.
Q . W e re n ’t y ou  there w hen  K rauth  to ld  som ebody 

she had a bent light or  a broken  lig h t?

M r. S im an d l: I ob je c t  to  that, i f  y ou r
^  H o n o r  please. I t  isn ’ t even in the testim ony.

M r. W a ch e n fe ld : I  k n ow  it isn ’ t.
M r. S im a n d l: T h en , w h y  does the prosecutor 

state that as a fa c t ?

Q . D id  y ou  get any in form a tion  fro m  an ybody  ou t-
side o f  K rauth  and L ieutenant H ig g in s  about this 
ca r?  A . A n y  in fo rm a tion ?

Q . Y es , at that tim e? A . N o .
4 Q Q . A n d  H ig g in s  is the m an w h o  to ld  y ou  to  w atch 

ou t fo r  a car w ith  a broken  m udguard  and a broken 

lig h t?  A . Y es .
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Q . A n d  y ou  heard noth in g  said about that at that 
tim e ? A . N o.

Q . D o  y o u  k n ow  C o sg ro v e ?  A . Y e s ;  I  know  
C osgrove .

Q . H o w  lon g  have y ou  kn ow n  C osg rov e?  A . O h, 
about, I should figure, ju st about the tim e o f  the ac-
cident.

Q . W h a t d o  y ou  m ean by  that ? H o w  lon g  b e fo re  
the accident d id  y ou  becom e acquainted w ith  C os-
g ro v e  ? A . I k n ow  him  seeing him  com e up and dow n  
the avenue.

Q . Y o u  knew  he w as a policem an, d idn ’t y o u ?  A . 
Y es.

Q . H o w  lon g  b e fo re  the accident had you  know n  
h im ? A . S ix  o r  eigh t m onths. I seen him  pass by, 
g o in g  up and d ow n  the avenue.

M r. W a ch e n fe ld : T h a t’ s all.

L I E U T E N A N T  W I L L I A M  P . H IG G IN S , w it-
ness called in behalf o f  the defendant, being first 
du ly sw orn , testified as fo llo w s :

Direct-examination by M r. Simandl:

Q . M r. H igg in s , w hat is y ou r business? A . L ieu -
tenant in the P o lice  D epartm ent o f  Glen R idge.

Q . W e re  y ou  such in M ay, 1923? A . I was.
Q . D o  you  rem em ber T uesday, M a y  15th, 1923? 

A . I  do.
Q . W e re  y o u  on  duty  that n igh t?  A . I w ent on 

duty at eight o ’clock .
Q . A n d  y ou r  tou r o f  duty brought you  to  w hat 

h o u r?  A . 4  A . M . in the m orning.

10

20

30

4 0

flew Jersey State Library
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Q . W e re  y ou  in headquarters that n igh t?  A . I 

was.
Q . W h a t tim e d id  y ou  leave th ere? A . 8 :4 5 .
Q . W h o  w as w ith  y ou , i f  an y on e? A . O fficer 

A n d erson  w as w ith  me.
Q . W h ere  d id  y ou  g o  a fter  y ou  le ft  headquarters? 

10 A . T o  the garage a d jo in in g  police  headquarters and 
backed the car out. I w as driv in g , and w e w ent south 
to  the gasoline station  w h ich  a d jo in s  the police  sta-
tion , on  the south side, and w e put ten gallons o f  
gasoline in the tank. W e  then proceeded  south to  
B loom fie ld  A venue, turned le ft  on  B loom fie ld , w ent 
east to  R id g e w o o d , on  R id g e w o o d  turned right, w ent 
south, saw n o  police officer on  the corner. I knew  
F ag in  w as supposed to  be there and F a g in  w as n ot 

2 0  on  the corner. I w on d ered  w hat the trouble was, 
so  I thought I w ou ld  look  fo r  him . W h e n  I  saw  him  
he w as on  the sidew alk on  the east side o f  the L ack a-

w anna R a ilroa d  B ridge.
Q . W ith  re feren ce  to  the traffic lights on  B loom field  

A v en u e  at R id g e w o o d  A ven u e, w here w as y ou r  car 
standing w hen  y ou  first look ed  up the street? A . 
Y o u  m ean a fter  I stopped the ca r?

Q . Y es . A . T o  the traffic lights— w hat d o  you

30 m ean ?
q  T h e  sa fe ty  isle ligh ts?  A . I w as fa c in g  north. 

I w as parked on  the southeast corner.
Q . H o w  fa r  fr o m  the sa fety  isle is th at? A . I 

im agine fro m  the low er  sa fe ty  isle about, I ju d ge 

about fo r ty  feet.
Q. W a s  there any ca r  parked th ere?  A. N on e.
Q . W h en  y ou  stood  th ere? A . N o t  w h ile  I was 

there.
4 0  O . W h a t  kind o f  a n ight w as th is? A . V e r y  fo g g y . 

Q . C ou ld  y ou  see fo r  a great d istance? A . A t
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that p o in t that is the brightest lighted section  o f  
Glen R id g e , and y ou  cou ld  possib ly  see tw o  hundred 
feet.

Q . B ut generally , as y ou  w ent through  the streets, 
w hat w as the con d ition ?  A . A b o u t fifty  o r  six ty  
feet. I had to  drive w ith  the top  w indshield open.

Q . Y o u  m ean y o u  cou ldn ’t see w ithout the w in d- 10 
shield being  op en ?

M r. W ach en fie ld : I ob je ct  to  counsel lead- 
ing  the witness.

T h e  C o u r t . W h en  you  drove up you  say you  saw 
F agin  standing on  the sidew alk?

T h e  W itn ess : O n  the east sidew alk in the centre 
o f  the Lackaw anna B ridge.

Q . C ou ld  y ou  o r  cou ld n ’t y ou  see as you  drove  20  
through  the variou s streets w ith  y ou r  w indshield 
d ow n  ? A . I—

M r. W a ch e n fe ld : (In terru p tin g .) Just a 
m inute. I ob je ct  to that because som e streets 
are darker than others. W e  ought to  confine 
ourselves to  B loom field  A ven u e w here this 
th in g  happened.

T h e  C ou rt: W h ere  are y ou  referrin g  to, 
w hat p lace? 30

M r. S im and l: A s  he d rove  generally. I was 
m erely  try in g  to find out what the actual con -
d itions o f  the w eather were.

T h e  C ou rt: T here m ay be a great difference 
in the con d ition  o f  f o g  at one point and an-
other, and I think you  should sp ecify  what con -
dition  you  are talking about.

Q . It w as v ery  fo g g y , you  say? A . Y es.
Q . A n d  at the brightest point in Glen R id ge  you

4 0
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cou ld  on ly  see tw o  hundred feet, is that r igh t?  A .

T h a t ’ s right.
Q . A n d  that is w ith  you r w indshield  dow n.

M r. W a ch e n fe ld : T h ere  are those leading 
questions again. M r. S im andl k n ow s better 

than that.
T h e  C ou rt: G o  on.

Q . W h a t did  y ou  d o  then w hen y ou  saw O fficer 
F a g in ?  A . W h e n  I saw  O fficer F ag in  I turned 
around and proceeded  north  on  R id g e w o o d  and as I 
was d riv in g  tow ard  B loom fie ld  A ven u e, O fficer A n -
derson , w h o  w as sitting in the rear seat, to ld  m e that 
O fficer F a g in  had ju st g o t  in an autom obile and w as 
turn ing tow a rd  the police  ca t and he thought that pos- 

2 0  sibly he w anted us, so  I  pulled in on  the cu rb  on  the 
southeast corn er and parked w ith in  about ten fee t o f  

B loom fie ld  A ven u e.
Q . A n d  d id  the other car approach  y ou r  ca r?  A . 

A b o u t less than a m inute he pulled up right a longside 

o f  ou r car.
Q . N o w , d id  y ou  see anyone in  the car that pulled 

up a longside o f  y ou r  ca r?  A . O fficer F ag in  and the 

driver g o t  ou t o f  it.
30 Q . W h o  w as the d r iv e r?  Can y ou  po in t h im  out 

in cou rt?  A . T h a t ’ s the m an, rubbing  his fa ce  (in d i-

cating  m an in cou rt r o o m ).
Q . Stand up (add ressin g  m an in cou rt r o o m ) . A .

T h a t ’ s the man.

T h e  C o u rt : Y o u  k n ow  his nam e, d o n ’t y o u ?
T h e  W itn ess : K rauth .
T h e  C ou rt: Y o u  knew  his nam e b e fo re  he ever got 

on  the stand, d idn ’ t y o u ?
T h e  W itn ess : Y es .
T h e  C o u r t : W h y  d idn ’t y ou  call h im  by  his name ?
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M r. S im a n d l: F o r  ,the purpose o f  the record  
and f o r  the purpose o f  the ju ry  I had him  
poin t h im  out.

T h e  W itn e s s . K rauth  or  K rauss, I  d on ’t rem em ber 
w hich.

Q . W h e n  K rauth  spoke to  you  did  K rauth say to  10 
y ou  an au tom obile  had ju st struck a y ou n g  girl dow n  
at the c ity  line and tore  the clothes o f f  her and he 
w as com in g  this w ay ? A . H e  did.

Q . D id  he say anyth ing about recogn iz in g  the auto-
m ob ile?  A . I asked him  the num ber o f  the car and 
the m ake o f  the car and he said he d idn ’ t k n ow  either.
H e  lost it.

Q . W h a t d id  y ou  d o  then? A . O fficer F agin  w ho 
w as standing alongside o f  me, I directed him  to  g o  2 0  

to the centre o f  the road.

M r. W a ch e n fe ld : I ob ject.
M r. S im a n d l: A ll right. I  w ithdraw  it.

Q . D id  he tell you  that C osg rov e  was the driver o f  
the ca r?  A . N o .

Q . D id  y ou  tell h im  that you  w ou ldn ’ t chase any 
car that n ight and break you r neck, or  w ords to that 
e ffe ct?  A . I d id  not. 3 q

Q. D id  he say that the car was right out there and 
point o r  d o  anyth ing or  say anything else? A . N o.
H e said the car lost him .

Q . I f  the car w ere at the low er end o f  the sa fe -
ty  isle at the intersection o f  R id g ew ood  A venue and 
B loom fie ld  A v en u e  on  the north  side o f  B loom field  
A ven u e, w ou ld  y ou  have seen the autom obile there 
fro m  w here you  stood ?  A . I w ould , certainly.

M r. W a ch e n fe ld : I f  he looked. 40
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Q . I f  he had called it to  y ou r  attention w ou ld  you  
have been able to  see it?  A . Y es.

Q . H o w  fa r  aw ay w as that fr o m  w here y ou  w ere 
standing ? A . T h a t w ou ld  be about six ty -five  o r  sev-
enty feet look in g  across.

Q . W a s  there anyth ing in fron t o f  you  so that it 
10 w ou ld  obstruct you r v ie w ?  A . N oth in g .

M r. S im and l: T h a t ’s all.

C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q . S o  y ou  w eren ’ t parked up there at the corner 
o f  R id g e w o o d  A ven u e and B loom fie ld  A v en u e  fo r  ten 
m inutes b e fo re  O fficer F ag in  w as talking to  th is m an 
K rauth , w ere  y o u ?  Y o u  w eren ’ t parked up there fo r  

^ ten m inutes, w ere y o u ?  A . N o , I w as not.
Q . Y o u  w eren ’t parked w ith in  fifty  fee t o f  w here 

O fficer F a g in  w as standing at that tim e fo r  ten m in -
utes, w ere  y o u ?  A . A b o u t one hundred and fifty  feet 
I ju d g e  fro m  w here I w as parked and I saw  Fagin .

Q . H a d  y ou  been parked there fo r  ten m inutes be-
fo re  O fficer A n d erson  called y ou r  attention  to  the fact 
that he saw  a m an g o  up to  F a g in ?  A . N o t  m ore  than 

a m inute.
Q . Y o u  ju st pulled up there w hen it all happened, 

d id n ’t y o u ?  A . Just pulled up to  the curb.
Q . A s  a m atter o f  fa ct y ou  w ere g o in g  to  continue 

on  until A n d erson  called y ou r  attention to  the fact that 
F ag in  w as speaking to  a car, isn t that r igh t? A . 

T h a t ’ s right.
Q . Y o u  w eren ’t parked there fo r  ten m inutes, were 

y o u ?  A . N o t  ov er  a m inute.
Q . A n d  y ou  w ou ld n ’t have stopped there at all i f  

O fficer A n d erson  had n ot called y ou r attention to  the
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fa ct o f  a m an in an autom obile g o in g  up to  Fagin, 
w ou ld  y o u ?

M r. S im an d l: I ob ject.
M r. W a ch e n fe ld : A ll right. I ’ ll change it.

Q . W h a t caused y ou  to  stop  up there ? A .  A n d er-
son telling m e that F ag in  pointed tow ard  the car. 10

Q . A n d  i f  A n d erson  hadn ’t g iven  y ou  the in form a -
tion  about F ag in  and the car, y ou  w ou ldn ’t have 
stopped there, w ou ld  y o u ?  A . I—

M r. S im and l: (In terru p tin g .) Just a m in-
ute. I ob je c t  to  that question.

T h e  C ou rt: Sustained.

Q . N o w , y ou  w aited  there, w hen you  fou n d  out that 
a car had approached O fficer F agin , d idn ’ t y o u ; a fter ¿0  
A n d erson  to ld  y ou  that you  pulled in, d idn ’ t you  ? A .
I pulled in and parked.

Q . A n d  then F agin  cam e dow n  in the ca r?  A . H e 
did.

Q. W a s  he seated inside or  standing on the running 
b oa rd ?  A . H e  pushed the d oor  open  and g o t out. 
W h eth er he w as standing or  in the inside o f  the car 
I d on ’ t know .

Q . Y o u  d o n ’t kn ow  w hether he was standing on the 3 0  

running board  o r  inside the car ? • A . H e  w as inside.

T h e  C ou rt: Y o u  say he pushed the d oor  open and 
g o t  ou t?

T h e  W itn ess : H e  did.

Q . W h e n  he pulled up there did F agin  say anything 
to you  first o r  d id  K rauth  speak to you  first? A . 
K rauth.

Q . A n d  d id  K rauth  say to  you  that a car had struck 
a w om an  and a child  dow n  at the city  line and that
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he had lost the ca r?  A . N o . H e  said that an auto-
m obile  had ju st struck a y ou n g  g irl b e low  the city  
line cutting the clothes o f f  her and w as com in g  this 
w ay.

Q . Is that w hat he sa id ?  A . Y es .
Q . Sure about that? A . P ositive. 

lO  Q . D id  he say anyth ing else at that tim e? A . N o t 
until I asked him  questions.

Q . W h a t question  did  you*ask h im ? A . I f  he got 
the num ber o f  the autom obile.

Q . W h a t d id  he tell y o u ?  A . N o .
Q . W h a t else d id  you  ask h im ? A . I f  he knew  the 

m ake o f  the m achine.
|Q. W h a t  d id  h e  tell y o u ?  A . N o . H e  lost it.
Q . W h a t else w as said by  a n y b od y ?  A . T h a t ’ s 

20  all the conversation  I had w ith  K rauth.
Q . T h a t ’ s all the conversation  y ou  had w ith 

K ra u th ?  A . T h a t ’ s all.
Q . H e  d idn ’t g ive  y ou  any other in fo rm a tion ?  A . 

N on e  whatever.
Q . D id  y ou  ask h im  w here he lost this ca r?  A . N o  

reason w h y  I should  ask him .
Q . I d idn ’t ask y ou  that. D id  y ou  ask h im  w here 

he lost the ca r?  A . N o .
30  Q . Is  there anythng else that K rauth  to ld  y ou  that 

n igh t?  A . N oth in g  else.
Q . D id  y ou  have any other con versation  w ith  Shaw  

or  D e v e r?  A . N o . T h ey  d idn ’ t com e near m e.,
Q . T h e y  said n oth in g  to  y ou  at a ll?  „ A .  N oth in g  

at all.
Q . W h ere  d id  y ou  get the in form a tion  about a b ro -

ken m udguard  o r  a broken  headlam p?

M r. S im an d l: I o b je c t  to  that, i f  y o u r  H o n -
o r  please. T h at questioh  assum es that there40
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w as som e in form ation  like that g iven  him. 
T h ere  is no evidence to  that effect.

M r. W a ch e n fe ld : O h, yes, there is. A ll 
right, I ’ ll change it.

Q . D id  a n y b od y  that n ight— did  K rauth  tell you 
that n ight about, anyth ing about a broken  headlight 
o r  a broken  lam p? A . H e  did  not. V

Q . D id  y ou  tell O fficer F agin  to  lo ok  fo r  a ca r?  A .
N o , n ot one w ith  a broken headlight o r  a broken m ud-
guard.

Q . D id  y ou  tell h im  that? A . N o .

M r. W a ch e n fe ld : T h a t ’s all.

R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

20
Q 1. W h a t d id  y ou  tell him , L ieutenant? A . I told 

O fficer F a g in  to  g o  under one o f  the spotlights w hich  
throw s its rays in the centre o f  the street, and I told 
F ag in  to  g o  ou t there and i f  he saw  any car com ing  
through w ith  dam aged m udguards o r  headlights to 
brin g  h im  in fo r  investigation.

M r. S im andl : T h a t ’s all.

B y  the C ou rt:

Q . A re  y ou  sure that you  w ere not told  that night 
that the car had g on e  on  up tow ards M ontcla ir instead 
o f  that it w as com in g  up from  N ew ark ? A . P ositive-

ly.

R E -C R O S S  E X A M I N A T I O N  by M r. Wachen-
feld :

Q . D o  y ou  rem em ber this question ? “ O n  the night 4 0  
o f  M ay  15 y ou  say that K rauth told  you  about som e
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car that w as about to  com e  u p ? A . H e  d idn ’ t say 
that. Q . W h a t  d id  he say? A . H e  said an au tom o-
bile had ju s t struck a ch ild  back  at the city  line and 
tore  the clothes o f f  her and that’ s w hat he said .”  Is 
that r ig h t?  A . Y es.

Q . T h at a ch ild  had been struck by  the city  lin e?
10  A . A n d  w as com in g  this w ay.

Q . Y o u  d id n ’t say that in this answer. A . It m ust 

have been overlook ed .
Q . B y  w hom , the stenographer? A . P ossib ly .
Q . N o w , y ou  say that y ou  cou ld  see about twoi hun-

dred  feet on  this n ight, is that tru e? A . A t  that co r -

ner I could.
Q . L o o k in g  in w hich  d irection ?  A . A n y  direction .
Q . W h a t cou ld  y ou  see tw o  hundred feet aw ay  ? A .

20 A n  approach ing  autom obile. A  person  w alking.
Q . S o  you  cou ld  see a person  w alk in g  tw o  hundred 

feet a w a v ?  A . A t  that intersection.
Q. C ou ldn ’t y ou  see an autom obile  w ith  headlights 

m ore than tw o  hundred fe e t?  A . Y o u  could.
Q . H o w  fa r  aw ay cou ld  you  see an au tom ob ile?  A . 

I f  the autom obile headlights w ere lit?
Q . Y es. A . P oss ib ly  three hundred feet.

30

40

M r. W a ch e n fe ld : T h a t ’s all.

B y  M r. S im an d l:

Q . Y o fi  say there is a spot ligh t th ere? A . Y es, 
lights on  all corners besides the sa fety  isle lights and 
a num ber o f  arc lights on  the L ackaw anna B ridge.

Q . Y o u  did  say that in oth er parts o f  G len  R id g e  
y ou  w ere unable to  see fo r  six ty  feet, d id n t  y o u ?

M r. W a ch e n fe ld : I ob je c t  on  the grou n d  it 
is leading, and even  i f  it w asn ’t the question 
w ou ld  n ot be com petent.
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M r. S im a n d l: I am  try in g  to  get a com pari-
son, i f  there w ere  any dark spots o r  any light 
spots in d ifferen t sections.

T h e  C ou rt ; G o ahead. R e fra m e  the ques-
tion.

M r. S im and l: I w ill w ithdraw  the question.

Q . D id  y ou  ride around other parts o f  Glen R id g e?  
A . I did.

Q. A n d  in those parts o f  G len R id g e  w hat w as the 
con d ition  o f  the f o g ?

M r. W a ch e n fe ld : O b jected  to on  the same 
grou nd .

T h e  C ou rt: I think rem ote places in Glen 
R id g e  w ou ld  not be o f  any im portance.

Q . In  other parts o f  B loom field  A ven u e did you  
r id e?  A . Y es , I did.

Q . H o w  fa r  cou ld  y ou  see in those parts? A . T o -
w ards N ew a rk  w e have another spot light on  H illside 
A venue. T h a t is well lighted there. T h e  upper part 
tow ard  M on tcla ir  is very  dark.

Q:. T h e  upper part o f  M on tcla ir?  A . Y o u  could 
on ly  see fr o m  fifty  to  s ixty  feet.

Q . N o w , I call y ou r attention to you r testim ony at 
page 177. B y  the P rosecu tor : “ Y o u  did say” — this 
w as at the last trial o f  this case— “ W h at w ords w ere 
th ey ?” — w ith  respect to the conversation  w ith K rauth. 
“ Y o u  d id  say the autom obile had ju st struck a you n g  
g irl d ow n  at the city  line and tore the clothes o f f  her 
and it w as com in g  this w a y ? ”  Y o u  rem em ber so  tes-
t ify in g ?  A . Y e s . .

B y  M r. W a ch e n fe ld :

Q . W h e re  is that spot y ou  cou ld on ly see fifty  feet 
on  that n ig h t?  A . O n  the w est end tow ard  M on t-
clair.

10

20

30

4 0
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Q. W h erea b ou ts?  W h a t d o  y ou  m ean by  the w est 
end ? A . F rom  H a rm on  Street to  the M on tcla ir  line.

Q . H o w  fa r  be low  R id g e w o o d  A ven u e d id  y ou  g o  
on  B loom fie ld  A v en u e?  A . T o  the B loom fie ld  line.

Q . W h a t  w as the con d ition  d ow n  there? Is that 
w orse  o r  better than the w est end section  o f  the c ity ?  

10 A .  B etter.
Q 1. H o w  fa r  cou ld  you  see d ow n  there? A . A b o u t 

a hundred feet.
Q . W h a t cou ld  y ou  see a hundred fee t?  A . C ou ld  

see an autom obile  in the street.
Q. C ou ld  y ou  see a pedestrian at one hundred feet?  

A . T h ere  w ere n o  pedestrians on  the street.
Q . No pedestrians on the street at nine o’clock? A .

O n  the sidew alks, n ot on  the street.
20  Q . C ou ld  you  see them  on  the sidew alks? A . Y es.

Q . H o w  fa r  aw ay w ou ld  y ou  b e?  A . W h e n  w e 
passed them  w e w ou ld  glance at them  as w e w ent 

by  and see them.
Q . H o w  lon g  d o  y ou  think this ro o m  is, fr o m  that 

wall to  this on e?  A . A b o u t  fifty -fiv e  feet.
Q . Is there any spot be low  R id g e w o o d  A ven u e to -

w ard  the C ity  o f  N ew ark  w h ere  y ou  cou ld n ’t see an 
autom obile  m ore  than fifty  feet that n igh t?  A . A n y  

30 w hat ?
Q . A n y  spot on  B loom fie ld  A ven u e be low  R id g e -

w o o d  A ven u e g o in g  tow ard  N ew ark  w here you  
cou ld n ’t see a car m ore  than fifty  feet aw ay ?

M r. S im a n d l: In  w hat c ity ?
M r. W a ch e n fe ld : E ith er city. I d on ’t care. 

In  his ow n  o r  N ew ark .
M r. S im a n d l: I f  he w asn ’t d ow n  there—
M r. W a ch e n fe ld :(In te r ru p t in g .)  H e  said 

4 0  he w as d ow n  as fa r  as B loom fie ld  A ven u e

Centre.
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A . Y o u  cou ld  see an autom obile that distance.
Q . W ith  headlights o n ?  A . Y es.
Q . Y o u  cou ld n ’ t see it any greater distance than 

that? A . Y o u  d idn ’ t ask m e that.
Q . C ou ld  y o u ?  A . Y es , y ou  could.
Q . C ou ld  y ou  see a pedestrian that m any feet aw ay?

A . Y o u  cou ld . 10
Q 1. H o w  fa r  aw ay  cou ld  y ou  see autom obile head-

lights ? A . A  hundred and fifty  feet.
Q . T h ree  tim e this d istance? A . Y es.
Q . M ore  o r  less than that w ou ld  you  say? A . 

A b ou t a hundred and fifty  feet.
Q . H o w  lon g  d id  this conversation  all told  that you  

had w ith  K rauth  that n ight tak e? A . W h y , I 
w ou ld n ’ t ju d g e  over tw o  minutes.

Q . A ll  o f  it?  Y o u  hadn ’t been at that intersection 20  
b e fo re  K rauth  g o t  there? Y o u  about arrived there 
at the sam e tim e he did, d idn ’t y o u ?  A . I m ust have 
arrived there ahead o f  h im  because he told m e—

Q . (In te rru p tin g .) But it was practically  the same 
tim e? A . Just a m inute o r  so.

Q . Y o u  d on ’ t k n ow  w hether b e fo re  you  g o t there 
at that intersection  dow n  at B loom field  A venue, 
w hether one car had stopped o r  parked there o r  wheth-
er a dozen  cars had stopped and parked there, d o  you  ? 30
A . N o t  b e fo re  I g o t  there, no.

B y  M r. S im an d l:

Q . Y o u  cam e d ow n  B loom field  A v en u e?  A . Y es, 
east.

Q . A n d  y ou  proceeded  dow n  B loom field  A venue fo r  
w hat d istance? A . O n  R id g ew ood  Avenue.

Q . H o w  far  d id  y ou  travel on  B loom field  A v en u e?
A . O ne block. 4 0

M r. S im an d l: T h a t’s all.
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B y  the C ou rt:

Q . N o w , as I understand you , the substance o f  what 
y ou  w ere  to ld  w as that n ight that an accident had 
occu rred  in N ew ark, clothes had been torn  o f f  this 
ch ild  by  a co llision , and that the m en w h o w ere tell-
ing  y ou  this had preceded or w ere preced ing the car 

^  that caused the accident, and y o u  w ere  to  lo ok  ou t fo r  
the car w h en  it w ou ld  com e up la ter? A . I  d o n ’ t k n ow  
h ow  y ou  w ou ld  say it, but the in form a tion  he gave 
m e w as that an autom obile  had struck a y ou n g  girl 
be low  the city  line, tore  the clothes o f f  her, and was 

com in g  this w ay.
Q . A n d  he w anted y ou  to  look  out fo r  it?  A. I 

figured there w as a possible chance he m igh t turn into 

a side street.
2 0  Q . B ut y ou  u n derstood  that those m en w h o  w ere 

telling y ou  that had gotten  ahead o f  the autom obile 
that caused the acciden t? A . I d o n ’t kn ow .

Q . W a sn ’ t that the substance o f  the in form ation  
that he con veyed  to  y o u ?  A . It  seem ed to  m e be-
cause he said it’ s com in g  this w ay.

Q . A re  y ou  sure he said he w as com in g  this w a y ?  
A . I am  positive he said h e ’ s com in g  on  this w ay.

O . W h e n  y ou  g o t in y ou r m ind that this m an was 
com in g  this w ay  and they had lost him , as y ou  say, 
d id  y ou  ask h im  h ow  they lost h im ? A . N o , he 

d id n ’ t tell me.
Q . I asked y ou  did y ou  ask h im ? A . N o .
Q . D id  y ou  ask h im  w here he last saw  h im ? A . 

N o , I d id  not.
Q . D id  y ou  ask him  h ow  he happened to  lose him  ? 

A . N o , sir.
Q . D id  y ou  ask h im  i f  he ran ahead o f  the man, 

4 0  w hether he turned o f f  at som e place, o r  anyth ing else? 
A . N o . H e  gave m e the im pression—
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Q . (In te rru p tin g .) N o . I am  asking you  what 
y ou  asked him , not w hat im pression you  got. A . N o, 
I  d idn ’t ask  him . I on ly  asked him  fo r  the num ber 
and descrip tion  o f  the car.

Q . A n d  y ou  knew — he to ld  you  b e fore  y ou  asked 
fo r  the num ber that he had said he had lost him  ? A . 
Y es.

T h e  C ou rt: A ll right.

B y  M r. S im an d l:

Q . D id  y ou  understand the C ou rt’s last question 
that y ou  knew  b e fo re  he to ld  y ou  the num ber o f  the 
car, b e fo re  y ou  asked h im  fo r  the num ber o f  the car 
that he had lost h im — did you  understand that ?

M r. W a ch e n fe ld : I d on ’t think it is the 
p rov in ce  o f  counsel to  d o  that. I f  the witness 
doesn ’ t understand som ething, the witness can 
tell us so.

T h e  C ou rt: N ow , then, o f  course the ju ry  
are the ju d ges o f  these m atters and not the 
C ourt.

B y  the C ou rt:
4

Q . D o  y ou  w ant to change anything or  explain any-
th ing about y ou r testim ony ? A . Y es.

Q . G o  right ahead. A . I asked the man i f  he knew 
the num ber o f  the car and he told m e no. I then asked 
him  i f  he knew  the m ake o f  the car and he said, “ N o. 
H e  lost u s.”

M r. W a ch e n fe ld : W e  have covered all that.

Q . T h a t ’s all you  have to say? A . T h a t’s all.
Q . Y o u  g o  fro m  N ew ark  to  Glen R id ge  frequently, 

d o  y ou  n o t?  A . I do.

10

20

30

4 0
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Q . A n d  R id g e w o o d  A v en u e  is m uch h igher than 
B loom fie ld  A ven u e, is it n o t?  A . I t  is.

Q . A n d  h igher than N e w a rk ?  A . Y es , sir.
Q . N o w , are the con d ition s o f  f o g  at R id g e w o o d  

A ven u e and G len R id g e  the same as the conditions 
o f  f o g  had been on  o r  at B loom fie ld  C entre and N ew -

*10 a rk ?

M r. S im an d l: I ob je c t  to  y ou r H o n o r ’s ques-

tion  on  the grou n d —
T h e  C o u rt : (In te rru p tin g .) V e r y  w ell, the 

question  w ill n ot be answ ered.

F R A N K  A N D E R S O N , w itness called in behalf o f  
the defendant, being  first du ly  sw orn , testified as fo l -

lo w s :

Direct-examination by M r. Simandl:

Q . W h a t  is y ou r  business? A . P o lice  officer.
Q . C onnected  w ith w hat departm ent? A . Glen

Ridge. .
Q . W e re  y ou  connected  w ith  the G len R id g e  P olice

D epartm ent on  o r  about M a y  15th? A . I  w as.
30  q  w f ia t  tim e d id  y ou  report f o r  duty  that n ight?

A .  E igh t o ’ c lock .
Q . W h a t w as y ou r  tou r o f  du ty  that n igh t?  A .

F ro m  eight to  fou r . - u p
Q 1. W h e n  d id  y ou  leave headquarters that n ight.

A . A b o u t a quarter to  nine in the police  car.
Q 1. W h e re  d id  y ou  g o ? W ith  w h om  w ere y o u ?  A .

W ith  L ieutenant H igg in s .
Q. W h e re  d id  y ou  g o ?  A . W e  w ent d ow n  R id g e - 

40 w o o d  A ven u e and O fficer F ag in  w as not at the corner,
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so  L ieutenant H igg in s  pulled ov er  R id g e w o o d  A ven u e 
look in g  fo r  him . W e  w ent about a hundred and fifty  
feet and F ag in  w as standing on  the sidew alk and w e 
turned arou n d  and started tow ards the corner, and 
^s w e d id  another car pulled up and I saw F agin  talk-
ing  to  him  a m inute and I seen h im  pointing  to  the 
police  car like that (in d ica tin g  w ith  outstretched 10 
h an d) so I says to the Lieutenant, “ I think F agin  
wants us,”  so he pulled to  the curb and stopped, and 
this oth er car cam e up a longside o f  us and O ificer 
F agin  and K rauth  g o t  ou t o f  it, and K rauth  told  the 
L ieutenant that a ch ild  was struck dow n  at the street 
line and the clothes torn  o f f  her and it cam e up this 
w ay but he lost it on  the w ay  up. S o  L ieutenant H ig -
gins says, “ W h a t w as the num ber o f  the ca r? ”  H e  
says, “ I d o n ’t know . W e  d idn ’t get it.”  S o  L ieuten- 20 
ant H igg in s  asks him , “ W h a t kind o f  a car was it? ”
H e  said he d id n ’t k n ow  the m ake o f  the car.

Q . D id  he m ention  C osg rov e ’ s nam e at any time 
du rin g  that con versa tion ? A . H e  did not.

Q . W h a t k ind o f  a n ight w as th is? A . R eal fo g g y  
that night.

Q . A n d erson , b e fo re  you  w ent dow n  to the corner, 
d id  you  d o  anyth ing w ith the ca r?  A . W e  g o t  out 
at the po lice  garage and put gas in it. 30

Q . A b o u t w hat tim e w ere you  at the corner o f  
R id g e w o o d  A ven u e and B loom field  A v en u e?  A . I 
should ju d g e  about ten m inutes to  nine or  eight m in-
utes to  nine. It on ly  took  fou r  o r  five minutes to 
g o  fro m  headquarters dow n  to  R id g ew ood  A venue.

Q . D id  y ou  notice  any car parked at the sa fety  isle?
A . I d id  not.

Q . D id  y ou  look  in that d irection ? A . Y es. I 
w as look in g  all over. 40

Q . D id  K rauth  in his conversation  m ention to any-
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one present that a car w as ou t there o r  that the car 
w as ou t th ere? A . H e  did  not, no.

Q . I f  a car w ere  parked at the corn er o f  R id g e w o o d  
A v en u e  o r  near the sa fety  isle on  R id g e w o o d  A ven u e 
and B loom fie ld  A ven u e, w ou ld  y ou  have been able to 

see it?  A . Certainly.
10  Q . D id  F ag in  d o  anyth ing then? A . W h y , L ieu -

tenant H ig g in s  to ld  h im  to  g o  ou t in the m iddle o f  
the road  and w atch  fo r  any dam aged cars com in g  
through , i f  any m udguard  w ere  dam aged  or  headlights 
o r  anyth ing like that, and i f  there w as to  b rin g  h im  up 

to  headquarters.
Q . W a s  there anyth ing said by  K rauth  about a 

dam aged m udguard  o r  a dam aged  ligh t t o  y o u ?  A . 

N o , not a thing.

M r. S im a n d l: T h a t ’ s all.

C R O S S -E X A M I N A T I O N  by M r. Waclienfeld:

Q'. Y o u  say y ou  cou ld  h ave seen this car. T h at 
includes the presum ption  on  y ou r  part that y ou  looked  
to  see i f  there w as one there o r  not, doesn ’ t it?  A . 

I f  I  looked , yes.
Q . B ut y ou  w ou ld n ’ t see i f  y ou  d id n ’t look , w ou ld  

^  y o u ?  A . Y o u  generally  lo ok  around.
Q . D id  y ou  look  that n ight and at that spot, that’s 

the question  ? A . I w ou ld n ’t say I look ed  that night, 

bu t i f  a car had been parked—
Q . (In terru p tin g .) Just, a m inute. I  am  asking 

. y ou  i f  it is not a fa ct that in answ ering  to  the question 
b y  M r. S im andl y ou  included in it an assum ption  that 

y ou  look ed  fo r  the ca r?

M r. S im an d l: I ob ject . T h a t is asking the 
w itness fo r  a pure conclusion .

T h e  C ou rt: H e  says he d idn ’t look .

4 0
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Q . Y o u  w eren  t parked there at the intersection o f  
R id g e w o o d  A v en u e  and B loom field  A ven u e fo r  ten 
m inutes, w ere y o u ?  A . N o , w e w asn ’ t.

Q . A n d  it w as w ithin  a fe w  seconds o r  a m inute 
a fter  y ou  stopped there that y ou  saw  this autom obile 
drive up to O fficer F agin , and then the car cam e back 
to w here you  w ere. A . Y es. T h is other car fo l-  10 
low ed  us right d ow n  to the corner.

Q . A ll  right. W h en  that car g o t dow n  w h o spoke 
first? A . K rau th  g o t  out o f  the car. I d idn ’ t d o  any 
talking at all.

Q . W h o  d id  the ta lk in g? A . L ieutenant H iggins.
Q . A n d  d id  L ieutenant H igg in s  ask him  fo r  the 

num ber o f  the ca r?  A . Y es. H e  said, “ W h a t was 
the n u m ber?”

Q . W h a t d id  he say? A . “ I d idn ’ t get the num - 20  
ber.”

Q . W h a t d id  K rauth  say about the car com in g  up 
a fte r  the accident happened? A . H e  said, “ W e  lost 
it on  the w ay up .”

Q . D id  L ieutenant H igg in s  ask him  where he lost 
it?  A . N o , he d id  not.

Q . D id  he m ake any inquiry as to w here this car 
had been lost ? A . I d idn ’ t hear him .

Q . O r  as to  h ow  it had been lost, i f  it had gone 30  
o f f  into a side street o r  passed him  or  h ow  ? A . H e  
d idn ’ t say.

Q . D id  y o u  hear Lieutenant H igg in s m ake any in-
qu iry  about that? A . N o . I said no.

Q . H o w  lon g  did  you  talk to K rauth all told ? A .
I d idn ’t talk to  K rauth  at all.

Q 1. H o w  lon g  did  the conversation  take place be-
tween K rauth  and H igg in s ? A . T hree or  fo u r  m in-
utes probably.

Q . A t  the end o f  that three or  fou r  minutes you
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d id n ’ t see any car parked d ow n  on  B loom fie ld  A ven u e, 
d id  y o u ?  A . I d idn ’ t see any car parked there at 

all.
Q . Y o u  d idn ’t look  fo r  one until a fter  K rauth  spoke 

to  y ou  about it, d id  y o u ?  A . I d id n ’t look  fo r  any 

at all.
10 Q . D id  y ou  see these other tw o  boys, D ever and 

S haw  ? A . I d id  not.
Q . D id  y ou  see them  at all that n igh t?  A . N o . I f  

they w ere there I d idn ’ t see them.
Q  A n d  i f  you  d idn ’t see them  y ou  d idn ’ t have any 

con versation  w ith  th em ? A . I d id  not.
Q . T h is  w as a fo g g y  night, w asn ’ t it?  A . Y es .
Q . H o w  far  cou ld  y ou  see? A . A rou n d  tw o  hun-

dred  to  tw o  hundred and fifty  feet. It is w ell lit up 

20  there.
Q . B y  standing ou t in the light o r  look in g  in the 

d ark ? A . T h e  w hole corn er is pretty  w ell lit up. 
Y o u  w ou ld  be standing in the light w h erever you  

stood .
Q . T h a t corn er isn ’ t tw o  hundred  fee t square, is 

it ?  A . Y o u  cou ld  see tw o  hundred feet pretty near

each w ay.
Q . Y o u  w ou ld  be standing w h ere  the ligh t is m ost 

30 intense at the co rn er?  A . Y es , near the sa fe ty  isle.
Q . A n d  y ou  w ou ld  be look in g  into a section  that 

w as darker than the section  in w h ich  y ou  w ere stand-
ing, w ou ld n ’t y o u ?  A . I d on ’ t get you.

Q . Y o u  say y ou  can see tw o  hundred feet fro m  the

cen tre? A . Y es.
Q . A n d  it w as v e ry  w ell lig h ted ? A . Y es .
Q . T h e  corn er w as lighted better than the section 

o f  the road  that w as tw o  hundred feet aw ay  fr o m  the 
4 0  corner, o r  fr o m  the centre, w asn ’t it?  A . Y es .

Q . S o  y ou  w ere standing in the ligh t look in g  in



211

Defendant’s  Witness, Frank Anderson , Cross

the dark, w eren ’ t y o u ?  A . I w as and I w asn ’t. It 
depends w h ich  w ay  y o u  w as looking. I f  tow ards 
B loom field , there is another spotlight. I f  tow ards 
M on tcla ir  it is dark.

Q . H o w  fa r  aw ay  fro m  R id g e w o o d  A ven u e is the 
other sp otlig h t?  A . T h ere  is another spotlight on 
H illside  A ven u e. 10

Q. H o w  fa r  aw ay is H illside  fro m  R id g e w o o d ?
A . A b o u t seven o r  eight hundred feet away.

Q . A n d  y ou  cou ld  see seven o r  eight hundred feet 
fro m  B loom fie ld  A v en u e  d ow n  tow ards the other spot- 
lig h t?  A. N o . I said y ou  cou ld  see better tow ards 
the spotlight.

Q . H o w  fa r  ? A . H a lf  w ay  d ow n  the block.
Q . In  other w ord s , y ou  cou ld n ’t see a distance o f  

fo u r  hundred o r  five hundred feet i f  y ou  w ere stand- 20  
ing  in the dark  and putting an autom obile o r  pedestrian 
under the spotlight ? A . I d idn ’t say I was standing 
in the dark.

Q . A ssu m e y ou  put a person or  an autom obile, i f  
y ou  like, at the intersection o f  R id g e w o o d  A ven u e and 
B loom fie ld  A ven u e, and y ou  are standing dow n  on 
B loom fie ld  A v en u e  look in g  tow ard  N ew a rk ; h ow  far 
cou ld  you  see that ob je c t?

M r. S im an d l: I ob ject. T h ere  is no testi- 30  
m on y  that he ever did. H e  was asked his es-
tim ate o f  w hat cou ld  be seen from  w here he 
stood , and he has told it. N o w  the prosecutor 
is asking h im  to  estimate o r  assume another 
position  w hich  is not in the evidence, and I 
say certain ly  he cannot g ive an opin ion  based 
on  som eth ing  that never happened unless there 
is testim ony that it did.

M r. W a ch en fe ld : I f  the witness said he ^



212

Defendant's Witness, Frank Anderson , Cross

look ed  fro m  the light into the dark w e ou gh t to 
k n ow  y ou  can ’t see v ery  fa r  and I have g o t to 
take his answer.

M r. S im an d l: H e  said he w as standing on 
a p ortion  o f  the h igh w a y  w here there w as a 
great deal o f  ligh t in both  directions, the best 

10 lighted part in the city, and includ ing  the
lighted part and includ ing  the dark  part there 
w as tw o  hundred feet he cou ld  see in every  
direction .

T h e  C ou rt: I think y ou  (a d d ressin g  M r. 
W a ch e n fe ld ) y ou  had better confine you rse lf.

M r. W a ch e n fe ld : I w ith draw  it.

Q . C ou ld  you  see that spotligh t fr o m  R id g e w o o d  
A v e n u e ?  A . Y o u  cou ld  i f  y ou  stand in the road.

^  Q . D id  y ou  stand in the roa d ?  A . N o .
Q . I f  y ou  stand in the m iddle o f  the road, y ou  say, 

y ou  cou ld  see seven o r  eigh t hundred feet w ay  up on 
H ills id e  A ven u e w here the other spotlight is?

M r. S im an d l: I ob ject , i f  y ou r  H o n o r  please.
T h e  C ou rt: Sustained.
M r. W a ch e n fe ld : T h is  w itness said you

cou ld  see it i f  y ou  w ere in the m iddle o f  the 

30 road.

Q . D id n ’ t y ou  say a m inute ago  that i f  y ou  w ere in 
the m iddle o f  the road  y ou  cou ld  see this far, seven 
o r  eight hundred feet a w a y ? A . Y es , certainly.

Q . D o  y ou  k n ow  that to be a fa c t?  A . It all de-
pends on  the night.

Qi. D id  y ou  k n ow  that to  be a fa ct  on  that n igh t? 
A . N o t  that night. I w asn ’ t in the m iddle o f  the 
road  that night.

^  O . W h en  you  say y ou  cou ld  on ly  see three hundred
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feet w hat con d ition s d o  y ou  include in that answ er?
A . It w as fo g g y  that night.

Q . W h ere  cou ld  y ou  see three hundred fe e t?  A .
It all depends w here y ou  w ere standing.

Q . W h ere  w ere y o u  standing w hen y ou  cam e to that 
con clu s ion ?  A . I w as sitting in the car.

Q . W h e n  y ou  cam e to  the conclusion  y ou  cou ld  on ly  10 
see three hundred fe e t?  A . I was sitting in the back 
o f  the car.

Q . L o o k in g  in w hich  d irection ? A . N o t look in g  in 
any particular direction .

Q. H o w  d o  y ou  k n ow  you  cou ld  see on ly three hun-
dred  fe e t?  A . L o o k in g  in any direction  you  cou ld 
see that.

Q . W h ich  d irection  w ere y ou  look in g  in when you  
cam e to the con clu sion  you  cou ld  on ly  see three hun- 20 
dred feet ? A . I d on ’t understand you r question.

Q 1. W h a t is there about the question y ou  d on ’t un-
derstand ? A . Y o u  say you  com e to the conclusion.

Q. T h a t s w hat I w ant ‘to  know . H o w  you  came 
to that conclusion . A . I was sitting in the car look in g  
out on e side and probab ly  look in g  out another. Y o u  
d on ’t p ick  out one particu lar d irection  to  look  at.

Q . T h is  car w as w here it w as light, w asn ’ t it?  A .
Y es, it was. 3 q

Q . A n d  y ou  w ere look in g  tow ard  the dark, w eren ’t 
y ou  ? A . A ll  directions. W h a t d o  you  mean ?

Q . W h ich  w ay  did you  look  from  the corner o f  
R id g e w o o d  A v en u e  and B loom field  A venue so you  
w ou ld  get m ore  light than was had at that particular 
corn er?  A . I f  y ou  looked  dow n  tow ards B loom field  
you  cou ld  get m ore  light.

Q . W h ere  on  B loom field  w ou ld  there be m ore light 
than on  that particular corner ? A . B elow  R id g ew ood  40  
A venue.
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Q . H o w  fa r  b e low  R id g e w o o d  A v en u e?  A . T h e  
w h ole  distance there because one spotlight is shining 
this w a y  and the other on e  up that w a y  and the rays 

com e together.
Q . W h ere  is the other sp otligh t? A . O ne on 

B loom fie ld  and R id g e w o o d  A ven u e  and the other at

10 B loom fie ld  and H ills ide  A venue.
Q . I thought y ou  said y ou  cou ld n ’t see the spot-

light on  H ills id e  fr o m  w here y ou  w ere seated in the 

ca r?  A . Y o u  cou ldn ’ t.
Q . D id  y ou  g o  out in the road w ay  and lo o k ?  A .

N °.
Q . H o w  d o  you  arrive at that conclusion , then? A . 

B ecause I know .
Q . How do you know ? A . I ’ve stood in the centre 

20 on traffic duty.
Q . O n  fo g g y  n igh ts? A . L o ts  o f  nights.
Q . Y o u  cou ld  see that spotlight on  H illside  A ven u e 

fro m  R id g e w o o d  A v e n u e ?  A . C erta in ly .
Q. A n d  y ou  cou ld  see an autom obile  w hen it was

under that spotligh t? A . Y es .
Q. A n d  that w as seven o r  eight hundred  fee t aw ay?

A . Y es.

M r. W a ch e n fe ld : T h a t ’ s all.
30

R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

,q  D id  y ou  drive  around oth er parts o f  B loom field  

A v e n u e ?  A . I think w e did, yes.
Q . W e re  you  able to  see? A . A s  I said b e fo re , up 

tow ards M on tcla ir  it w as v e ry  dark. D o w n  tow ards 
B loom fie ld  it is lighter and y ou  cou ld  see m ore.

Q . A n d  as y ou  d rove  a lon g  did  you  have y ou r w ind- 
4 0  shield d ow n  o r  op en ?  A . T h e  w indsh ield  w as open. 

Q . W a s  it necessary to  have the w indshield  open?
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M r. W a ch e n fe ld : I ob ject.

Q . C ou ld  y ou  see through  the w indsh ield?

M r. W a ch e n fe ld : I ob ject. It  is im m a-
terial.

T h e  C o u r t : H e  says he had the w indshield 
open. L et that stand. 10

M r. S im an d l: T h a t ’s all.

H E R M A N  W I N A R S K Y , w itness called in behalf 
o f  the defendant, being  first du ly sw orn , testified as 
fo llo w s :

Direct-examination by M r. Simandl:
20

Q. M r. W in arsk y , w hat is y ou r  business? A . Free 
lance cou rt stenographer.

Q . A n d  as such have you  taken dow n  proceedings 
in the courts o f  this state? A . I  have.

Q . In  w hat courts have y ou  taken dow n  proceed -
in gs?  A .  T h e  C hancery  Courts, the D istrict C ourts, 
the P o lice  C ourts, the W ork m en ’s Com pensation 
Court.

Q . H a v e  y o u  acted fo r  any vice-chancellors o f  this 30 
state? A . I have.

Q. A n d  have y ou  taken proceedings in other courts ?
A . I have.

Q . A n d  h ow  lon g  have you  been engaged as a court 
stenographer? A . A b ou t five and a h a lf years.

Q . D id  y ou  take dow n  an exam ination held on 
M a y  18th, 1923, in the S econ d  P recinct Crim inal C ou rt 
b e fo re  his H o n o r , John F. M u rray? A . Y es, sir.

Q . A t  that tim e was there a witness by  the name o f  4 0  

D aniel D e v e r?  A . T here was, sir.
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Q. A t  that tim e w as D aniel D ev er  asked the fo l -
low in g  question  and did he g ive the fo llo w in g  an sw er: 
“ D id  y ou  catch the car that y ou  fou n d  w as g o in g  past 
y o u  fast and m ade y ou  say som ebod y  w as stepping on  
it and the child w as being  seen g o in g  across the le ft  
side o f  the street?”  and the answ er w as, “ I took  it fo r  

10 a F ord , but it w as the one that” —

T h e  C ourt (in terru p tin g ) : W e re  y ou  there o f -

ficia lly?
T h e  W itn ess : W e ll—

Q . (In te rru p tin g .) Y o u  w ere  there em ployed  by 
m e to  be there? A . Y es .

Q . A n d  you  are em ployed  by  other law yers to  take 
proceed in gs in the P o lice  C ou rt?  A . I am.

20 Q . T h ere  is n o  official stenographer in the P o lice  
C ourt, is th ere?  A . N o , sir.

Q . A n d  anyone can em ploy  y o u  to take d ow n  p ro -
ceedings in any cou rt w herein  there is n o  official sten-
og ra p h er?  A . Y es , sir, that’ s right.

Q . N o w , w as D aniel D ever asked the fo llow in g  
questions and d id  he m ake the fo llo w in g  answ ers at the 
exam ination  b e fo re  re ferred  t o :  “ Q . W h a t w as said 
to  him , the de fen d an t?  A . H e  d idn ’t say a w ord  to  

30 him . Q . D id n ’t anyone tell h im  he h it a w om an  ? A . 
T h e  k id  to ld  h im .”  A . H e  w as asked those questions 
and he gave those answers.

T h e  C ou rt : A re  y ou  testify in g  fr o m  recollection  or 

are you  testify in g  fr o m  n otes?
T h e  W itn ess : F rom  m y notes.

Qi. In  other w ord s , y ou  say you  have notes w hich  
say that that is tru e? A . Y es .

4 0  Q . H ave  y ou  any recollection  o f  the su b ject?  A . 
N o, I have n o  recollection .
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Q. A n d  those notes are accurate that I have been 
reading and that y ou  are v e r ify in g ?  A . T h ey  are 
sir.

Q' A n d  y ou  accurately  transcribed those notes ? A  
I did, sir.

Q . Y /a s  D aniel D ever asked the fo llow in g  ques-
tion, and did  h e  m ake the fo llo w in g  answer on  the ex - 10 
anim ation  re ferred  to : “ Q . H o w  fast was the car 
g o in g  at the tim e? Y o u  saw  this car g o in g ” __

M r. W a ch en fe ld  (in terru p tin g ) : Just a 
m inute. I  o b je c t  to that on  the ground that 
the w itness D ev er  adm itted that on  his cross- 
exam ination , and there is no necessity fo r  any 
rebuttal o f  that testim ony.

M r. S im an d l: I have no recollection  o f  that 
at all, i f  y ou r  H o n o r  please. In  fact I believe 2 0  

that M r. D ever v ery  strongly  denied he ever 
said that.

T h e  C ou rt: O f  course the on ly testim ony 
this w itness w ou ld  g ive  is as to the statements 
w h ich  D ever denied.

M r. S im an d l: I asked h im  that question and 
his reply— this is m y  im pression— was that he 
d id  n ot rem em ber saying anything like that.

T h e  C o u rt : W e  haven ’t g o t  time to  g o  over ^  
the record  so I w ill a llow  it.

Q . D id  he answ er “ thirty miles an h ou r”  ? A . H e 
did, sir.

Q . A n d  d id  he at the same exam ination, or  was he 
asked the fo llo w in g  questions and did he make the fo l -
low in g  answ ers: “ O . Y o u  thought it was a F o rd ?  A .
I thought it w as a F ord . I thought it was a F ord .
Q . Y es, that s w hat I am asking you. A . I did think 4 0  

it was a F o r d .”  A . T h e  previous answer was, he
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said, “ I thought it w as a F ord . I thought it was a 
F o r d ?  Q . T h a t ’ s w hat I am  asking you . A . I  d id  

think it w as a F o rd .”
Q . D id  he so te s t ify ?  A . H e  did, sir.
Q . N o w , I ask you , d id  the w itness by  the nam e o f  

F rank  J. S haw  testify  on  that exam ination ? A . H e 

1 0  d id , sir.
Q . W a s  he asked the fo llo w in g  question  and did 

he m ake the fo llo w in g  an sw er: “ Q . H o w  fast was 
the car g o in g  up B loom fie ld  A v en u e?

M r. W a ch e n fe ld : I o b je c t  on  the ground  
that there is n o  necessity f o r  any rebuttal tes-
tim on y  on  the g rou n d  that Shaw  said he 
thought he d id  testify  that w ay  in the P o lice  

C ourt.
2 0  M r. S im a n d l: H e  testified that he said the

car w as g o in g  fo r ty  to  fo rty -fiv e  m iles an hour.
T h e  C ou rt: D id n ’ t y ou  read h im  that while 

he w as on  the stand?
M r. S im and l: Y es , y ou r  H o n o r , and he de-

nied it o r  he said th is : “ I  d o n ’t rem em ber say-
in g  that,”  o r  “ I d o n ’t think I said it” — w ords 
to  that effect. T h ere  is n o  adm ission  here at 

all o f  this testim ony.
3 0  T h e  C ou rt: A ll  right. P roceed .

Q . W h a t answ er d id  he m ake to  that qu estion ? A . 
“ I should ju d g e  th irty  m iles an hou r and m ore .”

Q . W a s  he asked the fo llo w in g  questions and w hat 
answ ers d id  he m ake to  those q u estion s : “ W h ere  was 
the r ip ? ”  W h a t answ er d id  he m ake to  that question? 
A . T h e  question  w as “ W h ere  w as the r ip ?  A . A t  the 

b ottom .”
4 0  Q. W h a t  w as the n ext qu estion ? A . “ Q . A t  the 

bottom  w h ere? A . O n  the b o d y .”
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Q . A ll  right. W a s  there a question  asked him  in 
the sam e exam ination  and w hat answ er did he m ake?
“ Q. W h a t  tim e w as th is?”  A . T h at question was 
asked, and th e answ er was I should ju d g e  it was 
about e igh t-fifteen  o r  a fter. I d on ’t k n ow  the positive 
tim e because I ju m p ed  on  a car and raced a fter this 
m an.”  1 0

M r. S im an d l: T h a t ’s all.
M r. W a ch e n fe ld : N o  cross-exam ination .

J O H N  A .  W E B B , w itness called in behalf o f  the 
defendant, bein g  first du ly  sw orn , testified as fo llow s :

Direct-examination by M r. Simandl: 20

Q. M r. W eb b , w here d o  you  liv e?  A . 1 1  H arm on  
Street, G len R idge .

Q . D o  y ou  rem em ber the night o f  M ay  15th, 1923?
A . I do.

Q . W h o m  w ere you  w ith on  that night, i f  anybody ?
A . I w as w ith  a fr ien d  o f  mine, M r. James M illard.

Q . W h ere  w ere y ou  on  y ou r w ay to ?  A . T o  the 
m ovies.

Q . W h e re  d id  you  stop  in, i f  any p lace? A . I 3 0  

stopped on  the southeast co m e r  o f  R id g ew ood  A v e -
nue.

Q . D id  y ou  see any persons there? A . I seen M r. 
K rauth.

Q . D id  y ou  see any other persons? A . I seen D an -
iel D ever and som e gentlem an he was with.

Q . W h en  y ou  g o t  there where w ere they? A . M r. 
K rauth  w as con vers in g  with Lieutenant H iggins.

Q . W h ere  w as D ever and the other m an? A . H e  ^



220

Defendant’s  W itness, John A . W ebb, Direct *

w as con vers in g  w ith  D aniel D ever and his fr ien d  was 
com in g  across B loom fie ld  A venue.

Q. D id  y ou  see any car parked on  B loom fie ld  A v e -
n u e? A . I d id  not.

Q . D id  y ou  see the police  car there ? A . I did.
Q . D id  y ou  see a B u ick  roadster th ere? A . I did. 

10 Q . W h o  w as in that ca r?  A . W h y , I d o n ’t think 
an ybod y  w as in it. M r. K rauth  w as on  the outside 
o f  it.

Q . W a s  there a conversation  ou t there with 
K ra u th ?  A . T h ere  was.

Q . D id  K rauth  say that a car—

T h e  C ou rt (in terru p tin g ) : D o n ’t lead
y ou r witness.

M r. S im an d l: But, i f  y ou r  H o n o r  please, 
this is som eth ing that I laid a fou n d ation  fo r .

T h e  C ou rt: Y o u  m ean con trad iction ?
M r. S im a n d l: Y es.
T h e  C ou rt: G o  ahead.

Q . D id  K rauth  say a car had struck a ch ild  at the 
city  line in N ew ark  and that it had torn  the clothes 
o f f  the ch ild ?  A . H e  did.

Q . A n d  that he w as com in g  through  and that he 
30 lost h im ? A . H e  did.

Q . W h a t k ind o f  a n ight w as th is? A . V e ry  fo g g y  
evening.

Q . D id  he m ention  the nam e o f  C osg rov e  in con -
nection  w ith  this con versa tion ? A . H e  did  not.

T h e  C o u r t : H e  d id n ’t say he m entioned C os-
g rov e  to  the police. I think he distinctly  said 
he d id  not.

M r. S im an d l: I have asked a d irect question 
^  and he has answ ered it.
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T h e  C ou rt: W h a t  is the use o f  it?  There 
is n o  dispute on  that subject.

Q . D id  he m ention  the m ake o f  the car? A . H e 
did  not.

Q . D id  he g ive  the license num ber o f  the car ? A . 
H e  d idn ’t k n ow  the license number.

Q . D id  he say the car w as out there? A . H e did 
not.

Q . D id  L ieutenant H igg in s  say to h im  that he 
w ou ldn ’ t chase any car on  that night, that he d idn ’t 
w ant to  break his n eck ? A . H e  never m ade n o  as-
sertion like that.

M r. S im a n d l: T h a t ’s all.

C R O S S -E X A M I N A T I O N  by M r. Wachenfeld:

Q . D o  y ou  k n ow  Lieutenant H ig g in s?  A . I do.
Q . H o w  lon g  have y o u  know n h im ? A . P rac-

tically all m y  life .
Q . D o  y ou  k n ow  O fficer A n d erson ?  A . Y es, sir.
Q . A n d  O fficer F a g in ?  A . I do.
Q . B e fo re  this th ing happened you  d idn ’t know  

K rauth, d id  y ou  ? A . I d id  not, no, sir.
Q . Y o u  d idn ’ t k n ow  this man Shaw, did y ou ?  A .

No.
Q !. D o n ’ t y ou  k n ow  the name o f  the other man w ho 

was up there that n igh t? A . I d o  not. I know  now .
Q . B ut y ou  d id n ’t k n ow  it at that tim e? A . N o, 

sir.
Q . Y o u  k n ow  n ow  it was Shaw , don ’t y ou ?  A . 

I f  it w as the m an w ith  D ever, yes.
Q . Y o u  w ere here every  day at the last trial, w eren ’t 

y o u ?  A . Y es .
Q . A n d  y ou  w ere up in the police court, too, w eren ’t 

y o u ?  A . I  m ight recall his name.

10

20

30

40,
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Q. I f  you  can ’t recall this m an ’s nam e a fter  hav-
ing  heard it so frequently , h o w  is it y ou  can g o  back 
to  M a y  and recall so  distinctly  the conversation  that 
occu rred  that n igh t?  A . I d o n ’t k n ow  the nam e o f  
the m an w h o  w as w ith  D ever.

Q . D id n ’ t y ou  hear Shaw  testify  at this last trial? 

10 A . I d o n ’t think I did.
Q . W e re n ’t y ou  here all d u rin g  the last trial ? A . I

was.
Q . W e re  y ou  here yesterday? A . N o , sir.
Q. A n d  during  the last trial d idn ’ t y ou  find out the 

nam e o f  this m an w h o  w as w ith  D ever at that tim e? 
A . I d id  know . I d on ’t k n ow  h is name.

Q . W e re n ’t y o u  here w hen he testified? A . I  m ight 
have been. I m ight not. I w asn ’t here the first day. 

20  Q. T h e  first day  o f  w h at? A . T h e  last trial.
Q . W e re n ’ t y ou  here w hen S h aw  testified? A . I 

d on ’t k n ow  the man. I m ight k n ow  him  to  see him .
Q . Y o u  d on ’t k n ow  his nam e n ow  w hen I m ention  

it t o  y o u ?  A . I f  he w as the m an w ith  D ever I w ou ld  

recogn ize  him .
Q . A n d  that is the first tim e y ou  say y ou  heard 

that the nam e o f  the m an w h o  w as w ith  D ever was 
Shaw  w hen I m entioned it?  A . P ositively .

30 Q . H o w  soon  a fter  this incident w as it w hen som e-
one spoke to  y ou  about w hat y ou  heard  that n ight? 
A . A b ou t tw o  or  three days after.

Q . W h o  first spoke to  y ou  about it?  A . I think 
it w as M r. S im and l’ s secretary.

Q . D o  you  k n ow  w h o that is ?  A . D o  I kn ow

h im ?
Q . Y es . A . N o , I d on ’ t see him .
Q . Is  it M r. S im an d l’s broth er w h o  is the last man 

4 0  at that counsellors ’ table (in d ica tin g ) ? A . N o . I 
think the gentlem an w ore  eyeglasses.
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Q. H e  spoke to  you  about this three days a fter the 
thing happened ? A . Y es.

Q . B etw een  that tim e and the tim e you  had the 
conversation  w ith  the m an w ith  the eyeglasses you  
d idn ’t speak to an ybody  about it?  A . N o , sir.

Q . T h ere  w as n o particular reason fo r  oay in g  at-
tention to  every  w ord  spoken that night, was there? 1 0  

A . N o , sir.

Q . But y o u  can rem em ber every  w ord  that was and 
was n ot sa id? A . P art o f  it.

Q . D o n ’t y ou  rem em ber distinctly what was said 
that n igh t?  A . W h ile  I was there I do.

Q . W a sn ’ t there m ore o r  less excitem ent at the 
tim e? A . T h ere  was.

Q . Y o u  say that K rauth  told  them this accident 
happened near the city  lin e? A . I did. 20

Q. D id  you  hear K rauth  tell them  the car was out 
there? A . I  d id  not.

Q . W h a t d id  y o u  hear K rauth  tell about the car?
A . I heard him  say the car was on  his w ay up here 
and they lost him .

Q. D id  y ou  hear an ybody  ask him  where they had 
lost it?  A . I  d id  not.

Q . D id n ’t you  think it w as rather strange, you  be-
ing  there hearing a m an m ake a report o f  an accident 30  
o f  this k ind  and not a single solitary soul ask him 
where the m an lost it?

M r. S im and l: I think that is absurd and ob -
jection able , and the prosecutor know s it.

M r. W a ch e n fe ld : I w ithdraw  it.

O . Y o u  d id n ’t hear anybody m ake any inquiry that 
night w here the car w as lost?  A . N o , sir.

Q . D id  y ou  hear an ybody  tell any o f  the police o f -  40  
fleers about the fa ct  it had a dam aged m udguard and 
dam aged lam p? A . N o , sir.
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Q.: D id  y ou  hear H igg in s  g ive  any instructions to 
F a g in ?  A . T o  g o  out in the m iddle o f  the road  and
w atch  fo r  cars com in g  up.

Q . W h a t kind o f  ca rs?  A . A n y  car that look ed

dam aged.
Q . D id n ’ t he sa y r “ F agin , g o  ou t in the m iddle o f  

10 the road  and look  f o r  a car w ith  a righ t dam aged 
m udguard and dam aged headlight” ? A . T h a t ’ s w hat 

I said.
Q . N o , you  said to  look  fo r  any cars that w ere dam -

aged. N o w , w h ich  did  he say? A . H e  to ld  h im  to  
g o  ou t and look  fo r  any car w ith  a dam aged  m u d-
guard o r  dam aged headlights on.

M r. W a ch e n fe ld : T h a t ’ s all.

20  R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

Q . D id  an ybody  there say anyth ing about any car 

having  on  a dam aged h ead ligh t?

M r. W a ch e n fe ld : I  o b je c t  to  that.
T h e  C ou rt: H e  ju st to ld  y ou  that.

Q . D id  K rau th  tell anyone there that the headlight 
o r  the fenders o f  the car w ere dam aged ?

30 .
M r. W a ch e n fe ld : T h a t is ob jected  to on  the 

grou nd  it is leading.
T h e  C ou rt: It is leading, but he can answ er 

the question.

A . H e  did  not.

M r. S im and l: T h a t ’ s all.

4 0
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R E -C R O S S  E X A M I N A T I O N  by M r. W achen-
feld :

Q . S o , y o u  d o n ’t k n ow  w here L ieutenant H ig g in s  
g o t  this in form a tion  on  w h ich  he based his ord er  to  
O fficer F ag in  about look in g  fo r  a car w ith  dam aged 
headlights and a dam aged  fender. 10

M r. S im andl : I ob je c t  to  that, i f  y ou r  H o n -
o r  please. T h ere  is n o  testim ony o f  any in fo r -
m ation , and I think a police  officer w ou ld  tell 
any m an to  d o  that.

T h e  C ou rt: T h e  question , I think, is entirely 
proper.

M r. S im andl : M a y  I ask y ou r  H o n o r  to  
have the question  read?

M r. W a ch e n fe ld : I  w ith draw  it. ^
M r. S im an d l: M a y  I state to  y o u r  H o n o r  

that he spoke o f  h is in form a tion  w ith  respect 
to  Lieutenant H igg in s, and that is w hat the 
question  said.

M r. W a ch e n fe ld : I ’ve w ithdraw n  the ques-
tion. T h a t ’ s all.

B y  the C ou rt:

Q . N o w , w here w ere y ou  standing w hen this con - 3 0  
versation  w as h eard ? A . I w as standing on  the south -
east corn er o f  R id g e w o o d  A venue.

Q . A n d  B loom fie ld  A v en u e?  A . Y es , sir.
Q . T h e  southeast corner, that is the corn er n ext to 

the s ch oo l?  A . N o , that is the opposite  corner.
Q . T h e  opposite  co rn er?  A . Y e s ;  that is, tow ards 

the ra ilroad  station.

Q . W e re  y ou  on  the upper side o f  the avenue to -
w ards M bntcla ir, I m ean o f  R id g e w o o d  A ven u e, o r  4 0  
the low er  s id e?  A . L ow er  side.
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Q. N o w , then, right across the street is this isle that 
w as spoken o f  here w ith  a spot lig h t?  A . Y es .

Q'. I f  any car had been standing there, y ou  cou ld  
have seen it, cou ldn ’t y o u ?  A . I  cou ld , yes, sir.

Q. E xactly . W h en  the officers discussed this m at-
ter, w hen K rauth  talked about it and they talked about 

10 it, w hen K rauth  re ferred— I w ith draw  that. W h e n  
K rauth  re ferred  to  hav in g  lost the car, d id  he say 
anyth ing to  an ybody  that it w as a car that w as e x -
pected to com e up the avenue, o r  that the car had been 
lost because he had gone up further the avenue to -
w ards M on tcla ir?  A . H e  d id  not. A ll  he said w as 

he lost the car.
Q . H e  said noth ing to  indicate it w as a car that had 

yet to  com e tow ards N ew ark  o r  w hether it w as a car 
20  that had  passed on  and gon e  to  M on tc la ir?  A . N o .

B y  M r. S im andl:

Q . D id  y ou  look  across the street in the d irection  
o f  the spot ligh t?  A . I w ent ov er there. I d idn ’ t look  
at that tim e, but I w ent ov er  a fter  on  m y w ay  to  the 

m ovies.
Q . W h ere  d id  you — did  y ou  see D ever ? A . I rec-

ogn ized  D aniel D ever com in g  across the street w ith

30 som e other chap there.
Q . F rom  w here he w as com in g  w as there an auto-

m ob ile?  A . 1  here w as not, no.

M r. S im an d l: T h a t ’ s all.

B y  M r. W a ch e n fe ld :

Q . W h ere  w as he com in g  fr o m ?  A . H e  w as com -
ing  right fr o m  the car tracks, the m iddle o f  the car 

tracks.
4 0  Q. Y o u  d idn ’ t see h im  until he g o t  in the m iddle
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o f  the car tra ck s? A . In  the d irection  o f  the p o lice  
car.

Q- Y o u  d id n ’ t see h im  until he w as in the m iddle o f  
the car  tracks, that s m y  question. A . P ractica lly  on  
the oth er side o f  the street, but I on ly  recogn ized  him  
w hen  he w as in the m iddle o f  the car tra ck s .'

Qj. W h a t side o f  the street w as he com in g  fro m  ? 10
A . H e  w as com in g  fr o m  the northeast corner.

Q . L isten  to  this question  w h ich  w as asked y ou  at 
the last tria l: D id  y o u  see any other persons there?
A . I did. Q . W h o ?  A . T h e  m an w h o  w as on  the 
w itness stand by  the nam e o f  K rauth  and tw o  tall 
y ou n g  chaps, one D aniel D ever. Q 1. W h e re  w ere 
they ? A . W h en  I g o t  there they w ere com in g  across 
the street. Q . F ro m  w hat side?  F ro m  w h ere? A . 
F ro m  som e place, I d o n ’t k n o w .”  D id  y ou  answ er 20  
that that w a y ?  A . I did.

Q . Is  that tru e? A .  T h a t ’s in the m iddle o f  the 
street.

Q . Is that tru e? A . Y es .
Q . S o  y ou  d o n ’t k n ow  w here they w ere com in g  

fr o m ?  A . I cou ld n ’ t say, no.
Q . A n d  y ou  d id n ’t see D ever and this m an w h o  w as 

w ith  h im  com in g  across any part o f  B loom fie ld  A ven u e 
until a fte r  this tw o  o r  three or  fou r-m in u te  con versa - 30  
tion  that took  place betw een K rauth  and the police 
o fficers?  A . I seen him  w alk ing  tow ards the police 
car.

Q . A fte r  o r  b e fo re  the conversation  that K rauth  
had w ith  Lieutenant H ig g in s?  ’ A . D u rin g  the con -
versation .

*

Q . W h a t part o f  the conversation , the m id d le?  A .
I can ’t say the m iddle. T h e  conversation  had ju st 
started. 4 q

Q . S o  that D ever and Shaw  g o t  there w hile that
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conversation  w as still g o in g  o n ?  A . Y es , sir, that is 

positively .
Q . A n d  then L ieutenant H igg in s  turned to D ever 

and Shaw  and asked them  all about this accident, 

d id n ’t h e?

M r. S im and l: I ob ject, 
in

u T h e  C ou rt: Sustained.

Q . D id  L ieutenant H ig g in s  say anyth ing to  Shaw  
and D ev er?  A . H e  d id  not. H e  w as talking to  

K rauth.
Q . D id  he say anyth ing to  either one o f  those m en ? 

A . N o t  as I k n ow  o f .
Q . D id  you  k n ow  at that tim e that these tw o  m en 

had been in the ca r?  A . I d idn ’t see them  in the

20 car.
Q . D id  y ou  k n ow  they had been in the car that 

chased the other ca r?  A . N o .
Q . W h en  did  y ou  first find that ou t?

M r. S im an d l: I ob ject . T h a t is n ot an issue 
o f  fact to  be tried  out here.

M r. W a c h e n fe ld : W h a t is the issue o f  fa c t?
M r. S im a n d l: A s  to  w hether they chased the 

other car.
30 T h e  C o u r t : I think the question  is a proper

one.
M r. W a ch e n fe ld : I ’ ll w ithdraw  it as lon g  

as there is an ob jection .

Q . W h en  did  y ou  first find ou t that these tw o  m en, 
D ever and the other m an, w hen d id  y ou  k n ow  they 
w ere interested in any w ay  in this in cid en t? A .  W h y , 
a fter  I fou n d  ou t I read it in the paper the n ex t m orn -

40 ins- .
Q . S o  that y ou  d idn ’t k n ow  until the n ext m orn in g
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that these tw o  m en, on e  being  D ever, had anyth ing to  
d o  w ith  this case at all, d id  you  ? A . I  d on ’ t get y ou r  
question .

Q. 1 11 repeat it f o r  you . Y o u  d idn ’ t k n ow , then, 
a cco rd in g  to  the statem ent y ou  ju st m ade, until the 
n ext m orn in g  that these tw o  m en, one being  D ever, 
had anyth ing to  d o  w ith  this accident at all, d id  y o u ?  10 
A . I knew  that that night.

Q . D id  y ou  k n ow  it at the tim e that that con versa -
tion  w as g o in g  o n ?  A . I d id n ’t k n ow  w hether they 
w ere w ith  M r. K rauth  o r  not.

O'. D id  y ou  k n ow  at that tim e w hen K rauth  w as 
ta lk ing  to  L ieutenant H ig g in s  and those tw o  m en cam e 
there, d id  you  k n ow  at that tim e that D ev er  and Shaw  
had anyth ing  to  d o  w ith  this th in g?  A . N o .

Q . Y o u  d idn ’ t find that ou t that n ig h t?  A . N o . 20
Q . B ut y ou  saw  these tw o  m en right there, d id n ’t 

y o u ?  A . I  did.

Q . T h e y  w ere right near y o u ?  A . T h ey  were.
Q . D id  anyone ask them  any questions? A . N ot 

as I can recall.

Q . D id  y ou  see this B uick  car g o  aw ay  ? A . T h at 
I cou ld n ’t say.

Q . W h y  n o t?  A . G o  aw ay  fr o m  there?
Q . Y es. A . N o , I didn!t. 3 0

Q . H o w  lon g  did  y ou  stay there? A . W ell, fr o m  
five to  ten m inutes w hile the excitem ent w as eoinp- 
on .

Q 1. T h is  conversation  lasted as lon g  as five o r  ten 
m inutes? A . N o , not quite five minutes.

Q . W h a t  w as g o in g  on  fo r  the five m inutes that y ou  
stayed there ? A . I w as w aiting  fo r  a tro lley  to  g o  to  
the m ovies.

Q . A n d  w hile y ou  w ere still there the con versation  4 0  
had entirely  closed, had it?  A . A s  fa r  as the accident 
is concerned , yes.
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Q . D id  K rauth  continue to  stay th ere? A . T h a t 
I cou ld n ’ t say. I d idn ’t look  around.

Q . D o n ’t y ou  k n ow  w hether y ou  w en t aw ay fro m  
that scene b e fo re  K rauth  did  o r  w hether y ou  w ent a f -
ter K rau th ? A . I d on ’ t know . I cou ld n ’ t say.

Q . W h y  n o t?  A . I w ou ld n ’ t w ant to say unless

10 I w as sure.
Q . D id  y ou  see w here these tw o  oth er b oy s  w ent 

to ?  A . I d id  not.
Q . D id  y ou  see the police  car th ere? A . I did.
Q . W h e re  w as that park ed? A . T h a t w as parked 

in the southeast corner o f  R id g e w o o d  A venue.
Q . D id  y ou  k n ow  D ever b e fo re  this n igh t?  A . I

did.
Q . D id  y ou  k n ow  h im  on  this n igh t?  A . I did.

20 Q . L isten  to  this question  b y  M r. S im andl on  page 
189 : “ D irect-exam ination  by  M r. S im an d l: Q . D id  
y ou  k n ow  D ev e r?  A . N o , sir. Q . Y o u  didn  t re cog -
nize h im  that n igh t?  A . I d id  not. Is  that tru e? 
A . I d idn ’ t m ake n o  such statem ent at the last trial.

Q. Y o u  d idn ’t testify  to  that? A . T h a t I d idn ’t 

k n ow  D ev er?
Q . Y es. A . N o .
Q . Y o u  d idn ’t testify  as I h ave ju s t read to  y o u ?  

30 A . I  d id  not, no.
Q . Y o u  d idn ’t testify  “ Q . Y o u  d idn ’t recogn ize 

h im  that n igh t?  A . I d id  n ot.”  Y o u  d idn  t testify  to  
that? A . I d idn ’ t m ake any such statement.

Q . Sure o f  that? A . P ositive .

M r. W a ch e n fe ld : T h a t ’ s all.

4 0
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H E N R Y  G A L L A G H E R , w itness called in beh alf 
o f  the defendant, being  first du ly  sw orn , testified as 
fo llo w s :

Direct-examination by M r. Simandl:

Q. Y o u  w ere fo rm er ly  ch ie f o f  police  o f  M on t-
c la ir?  A . Y es . IQ

Q . A n d  y ou  are n o w  retired? A . Y es , sir.
Q . D o  y o u  k n ow  John  C osg rov e , Jr., the d e fen d -

a n t?  A . I  do.

Q . H o w  lon g  have y ou  k n ow n  him , C h ie f?  A . A ll 
his life .

Q . D o  y ou  k n ow , C h ief, w hat his general reputa-
tion  is in  the com m u n ity  in w hich  he resides ? A . Y es.

Q . F o r  honesty , prudence aJndi ca re fu ln ess?  A .

Y e s - 20
Q . W h a t  is that reputation? A . G ood .

M r. S im an d l: T h a t ’s all.

C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q . Y o u  w ere ch ie f o f  the P o lice  D epartm ent w hen 
M r. C osg rov e , the defen d an t in this case, w as ap-
poin ted  to  the departm ent? A . Y es.

Q . A n d  y ou  appointed him  you rse lf, d id  y ou  n o t?  ^ 0  
A .  Y es , sir.

M r. W a ch e n fe ld : T h a t ’s all.

4 0



232

Defendant's W itness, George Kronen, Direct

'G E O R G E  K R O N E N , w itness called in beh alf o f  
the defendant, being first du ly  sw orn , testified as f o l -

lo w s :

Direct-examination by M r. Simandl:

Q . M r. K ron en , w hat is y ou r  business? A . A u to -  

10 m obile m echanic.
Q . W e re  y ou  such on  M a y  15th, 1 923? A . Y es , 

sir.
Q . A n d  w here d id  y ou  w ork  prior  to  M a y  15th, 

1923? A . I w ork ed  w ith  the S erv ice  G arage, 654  
B loom fie ld  A ven u e, M ontcla ir.

Q . O n  that day did  y ou  k n ow  John C osgrove , J r .?  

A . Y es , sir.
Q . D id  y ou  k n ow  h im  fo r  som e tim e p rior  to  that 

20 tim e? A . Y es , sir.
Q . D id  you  k n ow  the car that he ow n ed ?  A . Y es, 

sir.
Q . W h a t w as the general con d ition  o f  that car ? A . 

B ad condition .
Q . T h at w as prior  to  M a y  15th, 1 923? A . Y es , 

sir.
Q . D id  you  ever d o  any w ork  on  that car ? A . Y es , 

sir.
30 Q. W h a t w as the con d ition  o f  the fenders o f  the 

car prior to  M a y  15th? A . B ad  cond ition . A ll  the 
fenders w ere in bad con d ition , fr o n t  and back, both.

Q . I sh ow  y ou  this ph otograph , D l ,  and ask y ou  to  
lo ok  at it, please, and a fte r  y o u  have look ed  at it, 
w ill you  tell us w hether o r  n ot the fron t fenders on  
that car as show n  on  that ph otograph  w ere in the 
same con d ition  as they are show n there p rior  to  M ay  
15th, 1 923? A . T h ey  w asn ’t in the same con d ition  

4 0  there in the picture, but they w as bent.
Q . A n d  w hat have y ou  to  say as to  w hether o r  n ot
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they w ere bent m ore  or  less than there show n  in the 
p ictu re?  A . T h e  picture appears t o  m e to  be bent 
m ore  than they w ere w hen I  seen the car last 

Q . V e r y  m uch  m o re ?  A . W ell, they ’re bent m ore, 
that s all. I  cou ld n ’t say h ow  m uch m ore.

Q . W ill  y ou  sh ow  the ju r y  w h ere?  A . It seems 
to  be bent m ore  righ t in this here corner. 10

Q . W a s  that tear th ere? A . It started to  tear fro m  
the fro n t  here a considerable distance back, but not 
as fa r  as the picture show s.

Q . N o w , as to  the lights. W a s  there an yth in g  that 
y ou  knew  betw een the tw o  lig h ts?  A . A  rod  run- 
n ing  across betw een the tw o  lights.

Q . D id  y ou  ever have occasion  to  repair that r o d ?
A . I put one new  rod  on.

Q . A n d  w as that rod  there b e fo re  the 15th o f  M a y  2 0
fo r  any length  o f  tim e? A . T h e  rod  w as broken a f -  
ter I replaced it.

Q . W ith ou t that rod  w hat w as the con d ition  o f  the
ig  ts ? A . T h e  lights w ere loose  a fte r  the rod  was 

broken.

M r. S im an d l: T h a t ’s all.

C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q. W h en  p r io r  to  the n ight o f  M a y  15th d id  you  
notice  the con d ition  o f  this ca r?  A . I believe it was—
I seen the car b e fo re  I w ent to  w ork  in the m orn ing.

Q. Y o u  m ean on  the sam e day, the 15th? A . Y e s  
sir. ' ’

Q . A ft e r  look in g  at this picture, as I understand 
y ou r  testim ony, you  say that this m udguard  w as not 
dented o r  dam aged as badly as it appears in that p ic-
tu re?  A . Y es , sir. 4 0
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Q . W ill you  look  at the headlight. W a s  it at the 
tim e y ou  saw in the con d ition  sh ow n  in the picture, or  
w asn ’t it?  A . T h e  headlight w as bent.

Q . A s  m uch as indicated in the p ictu re? A . N o t  
as m uch as indicated in the picture.

Q . W a s  it bent exactly  near the cen tre? A . V e ry

10 near that but n ot as fa r  as that.
Q . H o w  w as it bent w hen  y ou  saw  it?  A . Just 

tipped to  the one side. I f  the ligh t w as lit it w ou ld

th row  the light on  on e side.
Q . W h a t about the reflector on  that m u d gu ard ? A .

It w as loose fro m  the fender.
Q . W a s  it crushed d ow n  o r  ly in g  d ow n  on  the fen -

der the w ay  it is th ere? A . T h e  reflector w as up and 

upright, but it w as loose.
20  O'. A t  the tim e y ou  saw  it that day  ? A . Y es , sir.

Q . It w asn ’t as show n  b y  this p icture at all, then ?

A . N o , sir.
Q . N o w , you  say he needed m udguards all the w ay 

around. A . Y es , sir.
Q . Y o u  say these fron t  lights w ith ou t that rod

betw een them  w ou ld  be loose  ? A . Y e s , sir.
Q . T h ere  w ou ld  be a little play in them , is that w hat

y ou  m ean ? A . Y e s , sir.
30 Q . B u t y o u  d o n ’ t m ean that they w ou ld  sw in g  o r  

turn b y  them selves unless som e fo r ce  w as applied to  
them , d o  y o u ?  A . I cou ld n ’t say h ow  fa r  they w ou ld  

turn them selves.
Q . L o o k  at the w a y  they are fixed  there, attached to  

the m udguards, by  a b it o f  m alleable iron , aren ’t th ey ?  
A . T h e  bracket is riveted to  the fenders.

Q . A n d  that h olds it in p lace? A . Y es , sir.
Q . A n d  it can ’t sw ing  o r  turn unless som e fo rce  is

4 0  u sed? A . N o , sir.

M r. W a ch e n fe ld : T h a t ’ s all.
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R E -D IR E C T  E X A M I N A T I O N  by M r. Sim andl:

Q. W e re  there screw s m issing fro m  the re flector?  
A . T h e  screw s w ere in the reflector but loose. T h e  
nuts w ere loose  and it cou ld  rock  back and forth .

M r. S im an d l: T h a t ’s all.

R E -C R O S S  E X A M I N A T I O N  by M r. W  ache n- 
feld :

Q . B ut the reflector at the tim e y o u  saw  it that day 
w as stand ing  upright on  the fender, w asn ’ t it?  A . 
Y es , sir.

Q . I t  w as n ot as appears n o w  on  this picture, was 
it?  A . N o , sir.

M r. W a ch e n fe ld : T h a t ’s all.
20

It  is stipulated and agreed that the testim ony 
o f  M rs. C osg rov e , the m other o f  the d e fen d -
ant, g iven  on  the fo rm e r  trial, shall g o  in in 
this trial as i f  she w ere in cou rt and g iv en  it 
in this trial.

A d jo u rn e d  to  2  o ’ clock.

30

B e fo re  Flannagan, J., and a ju ry .
M et pursuant to  ad journm ent.

N ew ark , M arch  12, 1924, 2  o ’clock .

A p p ea ra n ces :

W illia m  W a ch en fe ld , E sq ., A ssistant P rosecu tor , 
f o r  p la in tiff; 4 0

H a ro ld  S im andl, E sq ., fo r  defendant.
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M r. S im a n d l: In  accordan ce w ith  the stipu-
lation  m ade betw een the prosecu tor and m yself 
w hereby the testim ony o f  M . C O S G R O V E  
given  at the trial in this cou rt o f  State against 
C osg rov e  in N ovem ber, 1923, is to  be adm itted 
in to  evidence, I w ill read the answ ers, or let 

10 M r. W a ch en fe ld  read the answ ers, either one,
in to  the record  b e fo re  the ju ry  at this time.

M r. W a ch e n fe ld : Suppose y ou  read them  
y ou r  questions and I w ill read M rs. C osg rov e  s 

answers.
M r. S im an d l: A ll right. “ D irect-exam in a-

tion  by  M r. S im andl” —
T h e  C ou rt: G entlem en, y ou  understand this 

is the testim ony o f  a w itness and this testim ony 
20  is be in g  read by  counsel w ith  the sam e effect

as i f  the w itness w ere here in the chair. T h e  
w itness is unable to  be present on  account o f  
sickness, and so  counsel have stipulated to  read 
this testim ony w ith  the sam e effect as i f  the 
w itness w ere here present in court, to  testify .

T h e  reading  o f  said testim ony by  the tw o  
counsel then proceeded  as fo llo w s  (p a g e  2 4 0 ) :

- q  “ Direct-examination by M r. Simandl:

“ O . M rs. C osg rov e , y ou  are the m oth er o f  John 
C osgrove , the d e fen d a n t?  A . Y es , sir.

“ Q . A n d  in M ay , 1923, w here d id  y ou  liv e ?  A . 
663 B loom fie ld  A ven u e, M ontcla ir.

“ Q . 663 ? A . 663 , yes, sir.
“ Q . D id  John  live w ith  y ou  there? A . Y es , sir.
“ Q . D 'o y ou  rem em ber the even ing  o f  M a y  15th, 

1923 ? A . Y es , sir.
4 0  “ Q . D o  y ou  rem em ber w hat tim e John  g o t hom e

that even in g? A . 8 :3 0 .
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Defendant’s  W itness, M . Cosgrove, Cross

“ Q. W h a t d id  he d o  w hen he g o t  in ?  A . H e  sat 
d ow n  to  his supper.

“ Q. W h a t?  A . H e  sat d ow n  to  his supper.
“ Q • T h en  w hat d id  he d o , i f  an yth in g? A . O h, 

he w ent up to  his room  and dressed.
“ Q . T h en  w hat tim e did  he leave the house, a bou t?

A . I called him  about five m inutes o f  9  and I  to ld  10 
h im  it w as tim e to  g o  to  w ork .

“ Q . A n d  h ow  did  he appear to  y ou  ? D id  he appear 
calm  and quiet, n orm a l?  A . O h , yes, ju st as calm  as 
on  any other evening.

“ Q- D id  he g o  to  duty  in his u n ifo rm ?  A . In  
fu ll u n ifo rm , yes, sir.

“ Q . H e  had been out that a ftern oon , had h e?  A .
Y es, sir .”

M r. S im an d l: T h a t ’s all. ^

“ C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

“ Q. D id  y ou r  son  frequently  cam e in and eat his 
d inner as late as 8 :3 0 ?  A . Y es , sir.

“ Q . Q uite  frequ en tly?  A . 8  and 8 :3 0 .
“ Q . H e  w as alw ays in betw een 8 and 8 :3 0 ?  A .

Y es .
30

“ Q . Y o u  say there w asn ’t anyth ing unusual in  his 
appearance that even in g? A . N o t  that I noticed.

“ Q . A n d  there w asn ’t any particu lar—  A . N o , be-
cause I w as w aiting  w ith  supper f o r  him .

“ Q . B ecause y o u  w ere w a iting  w ith  supper fo r  
h im ? A . Y es.

“ Q. Is that the on ly  tim e that y ou  had to  w ait fo r  
h im  w ith  his supper? A . N o . G enerally every  eve-
ning. W e  alw ays eat supper first and he w as the 
last on e  fo r  the supper.
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“Q. But w as there anyth ing particu lar that d irected  
y ou r  attention to  his com in g  that n ig h t?  A . Y es .

“ Q . W h a t  w as that? A . 8 :3 0  he  cam e in.
“ Q . W ell, w hat w as there—  A . I expected  h im  

any minute.
“ Q . B ut y ou  ju st said it w asn ’t unusual f o r  h im  

10 to  com e late f o r  supper? A . W e ll, he cam e h om e  

late every night.
“Q. O f  course y ou  can ’t tell us about every  n ight, 

w hether it w as quarter past eigh t o r  h a lf-past e igh t 

that he cam e? A . N o .
“ Q . A n d  there w asn ’ t anyth ing unusual about his 

com in g  hom e that n ight at that h o u r?  A . N o .
“ Q . It w as noth ing  ou t o f  the ord in ary , w as it?  A . 

N o , sir.
20  “ Q . D id  y ou  hear about w h at happened w ith  y ou r

son  that n ig h t?”

M r. W a ch e n fe ld : W e ll, that doesn ’t seem  to  
be answ ered, M r. Sim andl. T h en  the C ou rt 

says, “ G o  ahead.”

“Q. Y o u  knew  that y ou r  son w as arrested that 

n igh t?  A . Y e s — that n igh t.”

M r. S im and l: T h a t ’ s all.
30

<e R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

“ Q . Y o u  d idn ’t k n ow  that at the tim e he cam e 
h om e, d id  y o u ?  A . N o . T w e lv e  o ’clock .

“ Q . But w hen he cam e h om e  th a t  n ight there 
w asn ’ t anyth ing unusual about his com in g  h om e, as t o  
w hether it w as 8 :1 5  o r  8 :3 0 ?  A . Y es , sir.

“ Q . W h a t called y o u r  attention to  it ju st th en ? A .
™  B ecause he w as late f o r  supper.

0
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Defendant’s  W itness, Margaret Gossler, Direct

“ Q . W h o  called y o u r  attention  to  the d o c k ?  A . 
M y se lf. L o o k e d  at i t

“ O . W h y  d id n ’t y ou  tell u s ^ -  A . D id  y o u  ask m e 
that?

Q . Certainly. I asked y ou  i f  there w as— d o n ’t 
y ou  rem em ber that? A . I  m isu n derstood  y ou  then, 
that’ s a ll.”  ’ 4 0

M R S . M A R G A R E T  G O S S L E R , a w itness called 
on  beh alf o f  defendant, h av in g  been du ly  sw orn  tes-
tified as fo l lo w s :

Direct-examination by M r. Simandl:

Q . Y o u  are related to  the defen dan t John  C os- 20 
g r o v e ?  A . Y es .

Q . Y o u  are his sister? A . Y es .
Q . O n  M a y  15, 1923, d id  y ou  see John  C o sg ro v e ?

Y o u  rem em ber? A . Y es.

Q 1. W h ere  w ere you  at that tim e? A . In  m y  m oth -
e r ’s. house.

Q . W h a t  tim e did y ou  see John  C osg rov e  that eve-
n in g ?  A . A t  8 :3 0  w hen he cam e in.

Q . W h a t  d id  he d o ?  A . A f t e r  he cam e in  he  ate 3 0  
his supper and w ent to  his r o o m  to  get dressed.

Q . D id  he put on  his u n ifo rm ?  A . Y es.
Q . D o  you  k n ow  about w hat tim e he le ft  the 

h ou se?  A . F iv e  m inutes o f  nine.
Q . D o  y ou  k n ow  w hat happened to  h im  that night, 

later in the n igh t?  A . N o t  until the n ext m orn -
ing.

Q . Y o u  heard that he had been arrested? A . Y es.

4 0
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Defendant’s Witness, Margaret Gossler, Cross

C R O S S -E X A M IN A T IO N  by Mr. Wachenfeld:

Q. Y o u  are m arried and liv in g  w ith  y o u r  husband, 

are you  n o t?  A . Y es .
Q . A n d  you  live  in the same h ou se  that y ou r  

m other lives in ; is that tru e? A . T h e  sam e bu ild ing, 

1 0  across the hall.
Q . W h a t is that, an apartm ent h ou se?  A . Y es .
Q . A n d  y ou  w ere  in y ou r  m oth er ’ s apartm ent that 

n ight w hen  John  cam e h om e?  A . Y es.
Q . D oes John live w ith  his m oth er?  A . Y es .
Q . A n d  does Jdhn ’ s w ife  and fa m ily  liv e  w ith  his

m oth er?  A . Y es.
Q . A ll o f  th em ? A . Y es .
Q . W e re  they liv in g  at that tim e? A . Y e s , th ey  

2 0  had been there fo r  quite som e tim e.
Q . W a s  M rs. C osg rov e , y o u r  b roth er ’ s w ife , there 

w hen he cam e in ?  A . I d o n ’ t think that even ing  she 

was.
Q . W h ere  w as she, d o  y ou  k n o w ?  A . N o , I  

cou ldn ’t ju st say.
Q . D o  y ou  k n ow  w here she w a s?  A . I cou ld n ’ t 

ju st say.
Q . D o  y ou  k n ow  w hat tim e she g o t h om e that 

30 n igh t? A . W ell, a fte r  n ine it w as. I  d o n ’t k n ow  ju s t 

h ow  m uch after.
Q . W e re  y ou  still in you r m oth er ’ s apartm ent w h en  

she g o t  h om e? A . Y es .
Q . Still th ere? A . Y es .
Q . Y o u  say that w as a fte r  n in e?  A . It  w as a fter  

nine.
Q . A ft e r  John  le ft ?  A . Y es .
Q . A b o u t h ow  lon g  a fte r ?  A . M aybe about h a lf 

4 0  an hour.
Q . W e re  any o f  the th ildren  there at that tim e? A . 

In  bed.
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Q. In  the apartm ent, in y o u r  m oth er ’s apartm ent >
A . Y es.

Q . A ll  o f  them  in b ed ?  A . Y es .
Q . A n d  does y o u r  m oth er generally  get Joh n ’s 

supper o r  d inner o r  his m eals, o r  d oes  his w i fe  usually 
get th em ? A . W ell, both  do.

Q . T h ey  both  d o ?  A . Y es . 10
Q. Isn  t it a fa ct  that his m oth er g o t  h is d inner o r  

supper, w hatever y ou  call it, the m eal at n ight, every  
n igh t w hen he cam e hom e ? A . W ell, ev eryb od y  had 
supper earlier and his w as kept f o r  him .

Q . E v ery b od y  had supper earlier? A . Y es.
Q . W e re n ’ t y ou  w aiting  fo r  John, in o rd er  to  eat?

A . N o , I d o n ’t eat there.

Q . D id  y o u r  m oth er eat w ith  Joh n ? A . N o .
Q . D id  y o u r  m other eat w ith  Joh n  that n ig h t?  A . 20  

N o .

Q . D id  J oh n ’s w ife  eat w ith  h im  that n igh t?  A .
N o , she w asn ’t there.

Q . O r  any o f  the ch ild ren ? A . N o .
Q . Y o u  say it was w hat tim e w hen he cam e there?

A . H a lf-p a st  eight.

Q . W h a t  m akes y ou  k n ow  this tim e particu larly?
A . B ecause m y m other m entioned the tim e.

Q . W h a t did  y o u r  m oth er sa y ?  A . She said, “ Y o u  30  
w ill have to  h u rry  now , it ’ s half-past e igh t.”

Q . D id  y ou  k n ow  by  any oth er reason  o r  any oth er 
fa ct that it was half-past eight, other than the fa ct 
that y o u r  m oth er m entioned it?  A . She m entioned it.
I noticed  the clock .

Q . Y o u  look ed  at the c lo ck ?  A . Y es.
Q . W h y  did  you  look  at the clock  a fte r  y ou r  

m oth er to ld  y ou  w h at tim e it was ? A . O n ly  seem ed 
natural. It w as right in fro n t  o f  me. I cou ld n ’t help  4 0  
but n otice  it.
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Q. W a s  that a fter she to ld  y o u  w hat tim e it w a s?  
S o  that a fte r  she to ld  y o u  w h at tim e it w as, y ou  
look ed  at the c lock  to  see w hat tim e, i f  it w as correct?  
Is that r igh t?  A . N o , naturally I look ed  at it.

Q . Is that the reason y ou  rem em bered it w as 8 :3 0 ?  

A . Y es,
10 Q . T h is is not an estim ate o f  y ou rs?  Y o u  k n ow  it 

w as 8 :3 0  because o f  the fa ct that it w as 8 :3 0 ?  A . 

Y es.
Q . John le ft  at five m inutes to  n in e? A . Y es.
Q . D id  y ou  look  at the c lock  again  to see w hat tim e 

it w a s? A . Y es , I think I did. M y  m other s a id 'it  
w as five m inutes to  nine and I looked .

Q . T h is is the second  tim e y ou r  m other m ehtioned 
the tim e and foy  the second tim e instead o f  sim ply tak- 

2 0  ing  her w o rd  y ou  look ed  at the clock  again  to  see 
w hether she w as correct in stating the tim e? A . 

Y es,
Q . A n d  y ou  look ed  at the c lock  again and it w as 

five m inutes to  n in e? A . Y es .
Q . T h a t w as w hen  John  w ent o u t?  A . Y es .
Q . W h en  John w ent ou t he w as in his u n ifo rm ?  

A . Y es.
Q . H'e w asn ’t still putting  on  as h e  le ft  the h ou se? 

30 A . N o .
Q. A re  you  there pretty  nearly  every  n igh t?  A . 

Y es. M ostly  every  night.
Q . Y o u  w ere there on  a great m any other occasions 

w hen John  cam e hom e around 8  o r  h a lf-past 8  o r  
quarter o f  9 ?  A . Y es .

Q . O n  those other occasion s d id  y ou  also notice  
im m ediately  by  the c lock  w hat tim e it whs exactly  
w hen  he g o t  there, and w h at tim e it w as exactly  w hen 

4 (j he le ft ?  A . Y es , she alw ays n oticed  the tim e.
Q . N o t  she. I am asking y ou  y ou rse lf. A . Y es , 

m yself.
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Q . E v e ry  tim e that Joh n  cam e hom e, w hether it 
w as 8  o ’ c lock  o r  h a lf-past 7  o r  w hether it w as 8 :30 
o r  quarter to  9, y ou  alw ays look ed  at the c lock  to 
see w hat tim e Joh n  g o t  hom e, is that r ig h t?  A . M o st-
ly  alw ays.

Q . W h a t w as the particu lar reason fo r  y ou r  being 
so exact as to every  n ight that John  g o t  h om e?  A n y  
reason fo r  it?  A . N o , I  d o n ’t think so.

10

1
1

E D W A R D  W . T O W N S E N D , a w itness called on  
b eh a lf o f  defendant, hav in g  been du ly  sw orn , testified 
as fo llo w s :

Direct-examination by M r. Simandl:

Q . W h ere  d o  y o u  liv e ?  A . M y  residence is in 
M ontcla ir.

Q . H o w  lon g  have y ou  lived  th ere? A . T w en ty - 
five years.

Q . H a v e  you  held any public office  d u rin g  that 
tim e?  A . I have represented part o f  this cou n ty  in 
C on gress fo r  fo u r  years and been postm aster o f  M on t-
clair eight years.

Q . D o  y ou  k n ow  the defen d an t John  C o sg ro v e ?  
A . I do.

Q . H o w  lon g  have y ou  kn ow n  h im ? A . I  guess
all o f  that time. A s  a little boy , anyw ay, I rem em ber 
him .

Q. D o  y ou  k n ow  his reputation fo r  prudence and 
carefu lness, honesty ? H is  general reputation  w ithin  
the com m u n ity  w herein  he resides ? A . Y es.

Q* W h a t is his reputation ? A . E xcellent.

20

30

4 0
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Defendant’s W itness, Edward W . Townsend, Cross

C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q. Y o u  gather this reputation  by  talking to  others, 
d o  you  not, C on gressm an ? A . O h , yes, yes.

Q . In  other w ord s , y ou  have heard this m an C os-
g rove  spoken o f  by  quite a num ber o f  people in M on t-

10 clair, haven ’t y o u ?  A . Y es.
Q . A n d  in hearing this m an C osg rov e  spoken o f ,  

have y o u  heard it w hile other people w ere speaking 
o f  him , that he has been con v icted  o f  cr im e? A . H e  
pleaded gu ilty  to  som e offense.

Q . W o n ’t y ou  answ er m y qu estion ? D o  y ou  under-
stand it?  A . Y es . I w ill have to  ask i f  it is the 
same th ing legally  as y ou  asked the question, to  be con -

victed.

C ou rt : N<f, he d idn ’ t ask y ou  that. H e  asked 

you  w hat y ou  heard.

M r. W a ch e n fe ld : R epeat the question ,

please.

T h e  W itn ess : I can answ er the question. I d on ’t 
recall hearing an ybody  speak o f  his con v iction .

Q . Y o u  d on ’ t recall anyone speaking o f  his con v ic - 
3 Q tion ?  A . N o , it w ou ld n ’t be spoken o f  that w ay.

Q . S o  that as fa r  as y ou  k n ow , these people w h om  
y ou  have heard speak about C osg rov e  d idn  t k n ow  that 
he w as con v icted  o f  cr im e? A . N o , that isn t a fa ir  

in ference.
Q . It  is n ot a fa ir  in feren ce?  A . N o .
Q. Y o u  never heard any o f  these people fro m  

w h om  y ou  derived  y o u r  k n ow led ge  to  say that his 
reputation is g o o d , speak o f  the fa ct that C osg rov e  
had been con v icted  o f  a crim e, as I understand it?  
A . N o t  in the language y ou  use, no.
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Q. D id  y ou  hear it in any language ? A . Y es.
Q . W h a t have y ou  h eard ? A . W h a t?
Q. W h a t  have y ou  heard said about C osgrove , and 

his being  con v icted  o f  crim e ? A . T h e y  w ou ld  speak 
o f  his trouble, they w ou ld  speak o f  his arrest, they 
w ou ld  speak o f  his con v iction  fo r  som e offense. I 
think it w as a street fight o r  som eth ing  o f  that kind. v1 0

Q. W h a t  else have you  h eard ? A . T h a t w ou ld  
cov er, generally.

Q . H ave  y ou  heard anyth ing else about th at? A . 
A b o u t w h at?

Q . A lo n g  that line. T h e  in form a tion  about C os-
g rov e  and his past, as to  being  con v icted  o f  crim e or  
being  in trou b le?  A . W ell, I am  try in g  to  g ive  you  
an im pression  o f  the w ay people w ou ld  speak o f  the 
trouble he had. ¿0

Q. T h a t ’s w hat I am  try in g  to  get at. S o  that these 
people that y ou  did hear speak about Joh n  C osgrove  
knew  that he w as con v icted  o f  critne ; or, i f  y ou  w ill 
have it otherw ise, knew  that he had pleaded to  a crim e 
fo r  w hich  he had been in d icted? A . Y es.

Q . S o  that they did  k n ow  that? A . Y es.
Q . S o  that, d isregard ing  that fact, d id  he still bear 

a g o o d  reputation in M on tcla ir?  A . Y es.
Q . D id  y o u  know  him  at the tim e that he w as con - 30 

v icted  ? A . Y es.

Q . W a s  his reputation in M on tcla ir  at that time 
g o o d ?  A . Y es , yes. .

Q . N ev er  been anything else but g o o d ?  A . H ave 
never heard anyone speak o f  him  otherw ise.

Q . D isregard in g  the fact that he w as con v icted  o f  
crim e, o r  as y ou  say pleaded these pleas to  a crim e 
that he had com m itted  ? A . D isregard in g  that.

Q . D isregard in g  that, his reputation w as still g o o d ?  4 0  
A . I think so.
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Q. N o b o d y  seem ed to  h o ld  any grievance against
the fact that h e  had been con v icted  o f  cr im e? A . I %
never heard anyone.

R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

10 Q . Y o u  y ou rse lf knew  o f  the details regard in g  
the alleged plea o f  gu ilty  to  these fa cts?  A . Y es , I 
knew  o f  the details.

Q . A n d  y ou  had investigated that y ou rse lf person -

ally, had y o u ?

M r. W a ch e n fe ld : I o b je c t  to  that.
O b je ction  sustained.
M r. Simandl*. E x cep tion  on  the g rou n d  that 

this m atter has been brou gh t ou t b y  cross -ex -
am ination  and I have a right n ow  to  inquire 
into the circum stances surrounding  the alleged 

occurrence.

A L B E R T  G O R D O N , a w itness called on  beh alf o f  
defendant, h av in g  been duly sw orn , testified as fo l -  

lo w s :
30 Direct-examination by M r. Simandl:

Q. In  M ay, 1923, w here w ere y ou  em p loy ed ?  A . 
A t  the Serv ice  G arage, M ontcla ir.

Q . In  w hat capacity? A . M anager.
Q . Is that the garage w here M r. C osg rov e  stored 

his ca r?  A . Y es.
Q . D id  y ou  see his car there? A . U sed  to  see it 

every  m orn ing.
4 0  q  W h a t  w ere y ou r  duties out there? A . U sed  to
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m anage the place and keep a w atch on  the cars. A ll 
cars used to  com e in dam aged o r  so, I  used to  take care 
o f ,  I  shou ldn ’ t be the blam e o f  it.

Q . D id  y ou  see C o sg ro v e ’s ca r  p rior  to M a y  15?
A . N o , not M a y  15.

Q. I m ean b e fo re  M a y  15. A . B e fo re , yes.
Q . D id  you  see it the d ay  b e fo re  M a y  15th? A .

T h e  day  b e fo re  in the m orn ing, I saw  it. W h en  I 
cam e in at w ork  I look ed  all cars over.

Q . I  sh ow  y o u  ph otograph  D 1 and ask y ou  w hether 
that photograph  fa ir ly  represents the con d ition  o f  that 
car at the tim e that y ou  saw  it on  M a y  14? A . Y es, 
it was. T h e  fron t le ft  m udguard  w as bent in. T h at 
had been fo r  about a m onth.

Q . W h a t can y o u  say w ith  respect to  the lam p?
A . T h e  lam p had been that w ay  alw ays, tu rn e d ; the 20 
back  o f  it w as turned out and tow a rd  the radiator, 
the head— to  the right.

Q . W h a t w as the con d ition  o f  th e ,m irro r?  A , T h e  
m irror  w as bent.

Q . W a s  it bent as m uch as th at? A . I can ’ t tell 
on  the picture the w a y  it is.

Q . It w as ben t?  A . It w as bent.

C R O S S -E X  A M I N  A  T IO N  by M r. W achenfeld: 30

Q . W h a t  d o  y ou  m ean, you  can ’ t tell on  the picture ?
A . W ell, I can ’t tell h ow  fa r  aw ay  it is fr o m  the m u d-
guard.

Q . L o o k  at the picture. A . It is bent. It w as 
bent. M aybe  it’ s a little m ore  bent n ow  and I can ’ t 
tell.

Q . N ev er  m ind the “ m aybe.”  Just look  at that 
picture and answ er the question M r. S im andl 4 0  
asked y ou  as to  w hether o r  not the reflector, as w e
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have been, ca lling  it, o r  the m irror  on  the m udguard  
w as bent as m uch the day b e fo re  the 15th— w hich  
w ou ld  be the 14th— o f  M a y  as it is show n  on  that 
p icture? A . It  w as bent as m u ch ; I  d o n ’t know .

Q . W h y ,d o n ’t y ou  k n o w ?  A . I can ’ t tell on  the

picture. ,
10 Q . W h a t  is the m atter w ith  the picture ? D oesn  t

the picture show  h ow  m uch  it is ben t?  A . I k n ow  
it w as bent over. I never n oticed  ,how  fa r  aw ay.

Q . D oesn ’ t the picture show  h ow  m uch it w as ben t?

A . Y e s ;  the p icture show s.
Q . D id  y ou  see it b e fo re  the 15th? A . Y e s ..
Q . W a s  it bent as m uch as it is show n on  that 

p ictu re? A . N o ;  it w asn ’t bent as m uch  as it is 

show n on  that picture.
20 Q . H o w  m uch  w as it ben t? A . H o w  m u ch ? I 

d idn ’ t m easure it.
Q . C an ’t y ou  g ive  us som e idea? A . M u st have 

been tw o  o r  three, tw o  inches aw ay  fr o m  the m u d-

guard.
Q . T w o  inches a w a y ? A . T w o  or  three inches.
Q . W h ich  part o f  it w as tw o  inches aw ay fr o m  the 

m u d gu ard ? A . B ent up. In  the space betw een.
Q. T h e  space betw een  w hat part o f  the m irror  and 

30 the m udguard  w as tw o  inches? A . T h e  fa c in g  o f  it. 
Q . D id  y ou  hear this M cG an n on  testify , or  G an- 

non— C r o n in ; d id  y ou  hear C ron in  te s t ify ?  A . Y es .
Q . D id  y ou  hear C ron in  testify  that that w as all 

co rrect at noon tim e o f  M a y  15th, and that reflector 
w as standing upright on  that m u d g u a rd ?  A . H e  

cou ld n ’ t see it.
Q . W h a t?  A . H e  cou ld n ’ t see the car there.
Q . H o w  d o  y o u  k n ow  ? A . Because his place w as 

40  upstairs. W h e n  he used to  com e  to  w ork  he used 

to  com e upstairs in the shop.
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Q . W e r e  y o u  there at noontim e M a y  15th? A . I 
w as there in the m orn ing. N o .

Q . W e re  y ou  there at n oon tim e?  A . Y es.
Q . W h y  d id  y ou  say y ou  w ere  n o t?  A . I com e  in 

the m orn in g  and stay there.
Q . H o w  lon g  did  y ou  stay th ere? A . U n til lunch 

tim e. 1 0

Q . W h a t tim e is th at? A . 12 o ’ clock .
Q . D id  y ou  g o  to  lunch th en ? A . Y es .
Q . W h a t tim e did  C ron in  g o  to  lunch ? A . T w elve .
Q . G o  to  lunch w ith  y o u ?  A . N o , n ot w ith  me.
Q . W e re  y ou  there w hen he le ft  the g a ra ge?  A .

N o ;  I le ft  be fore .

Q . D id n ’ t y ou  hear C ron in  testify  that he saw  this 
car at n oon tim e on  M a y  1 5 ?  A . I d id n ’t hear him .

Q . D id  y o u  hear h im ?  A . I  d id n ’t hear him . 20
Q . W e re  y ou  here this m orn in g ?  A . Y es.
Q . H ere  yesterd ay? A . N o .
O . D id  y ou  hear C ronin  te s t ify ?  A . Y es.
Q . Is he still em ployed  up there at that g arage?

A . N o .

Q . W a s  he em ployed  up th ere? A t  that tim e?
A . Y es .

Q . D id  y ou  hear him  testify  that he saw this car 
at n oon tim e on  M a y  15th and that reflector w as 30  
standing u p rig h t?  A . I d idn ’t hear h im  testify  the 
15th.

O . D id n ’ t hear him  testify  th at? A . N o t  the 15th.
Q . D id  y ou  hear h im  testify  that— did  y ou  hear 

h im  te stify  this m orn in g  that he saw  the car b e fo re  
o r  p rior  to  the 15th o f  M a y  and that w hen  he saw 
it last, that reflector w as standing upright on  that 
m u d g u a rd ?  A . Y es , I heard, but the day  I d idn ’ t 
hear. 40

Q . Y o u  heard him  testify , d id  y o u ?  A . I  heard 
h im  testify .



250

Defendant’s W itness, Albert Gordon, Cross 

Q. You say that reflector was ben t? A. Y es.
Q . H o w  m uch  w as it ben t?  A . A b o u t  three inches

aw ay  fr o m  the m udguard.
Q . W h ich  part o f  it?  A . T h e  b ottom  o f  it.
Q . T h e  b ottom  is fastened righ t to  the m u dgu ard? 

A . W ell, this (in d ica tin g ) is the bottom  w here the 
10 reflector is. T h a t is the bottom  b y  me.

Q . Y o u  consider the top  o f  it the bottom , is that 

it ?  A . T h is  is the stam p o f  it.
O . T h at w as bent that w ay  fo r  h ow  lo n g ?  A . 

A b ou t three w eeks.
Q . H o w  lon g  w as the m udguard  ben t?  A . T h e  

same thing.
Q . O n ly  three w eek s? A . A b o u t  three o r  fou r  

weeks. I can ’ t exactly  rem em ber.
20  Q . Sure about th at? A . Y es .

O . H o w  lon g  has the ligh t been that w a y ?  A . T h e  
same w ay. W h e n  the car cam e in one m orn in g  I 

n oticed  everyth ing  w as bent.
Q . Y o u  noticed  everyth in g? A . Y es .
Q . Y o u  d id n ’ t te s tify  at the last trial, d id  y o u ?

A . I w asn ’t here.
Q . Y o u  d idn ’ t testify  at the last trial, d id  y o u ?  

A . I w as n ot here.
30 Q . D id  y ou  testify  at the last tr ia l?  A . W h a t last

trial ? }
Q . T h e  last trial o f  John  C osg rov e . A . I w asn ’ t

here.
Q . D id  y ou  te s t ify ?  A . N o .
Q . W h y  d o n ’t y ou  say s o ?  W h o  w as Sussm an up 

there? D oes  he ow n  that g a ra g e?  A . Y es .
Q . A re  y ou  in partnership w ith  h im ?  A . N o , I  w as

w ork in g  there.
4 0  Q . Y o u  w ere  w ork in g  th ere?  A . Y es .

Q . It  isn ’ t a fact, is it, that that m udguard  w as
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bent fo r  a period  o f  seven o r  eight m on th s b e fo re  
that accident happened? A . Seven  o r  eight m on th s?
N o .

Q . B e fo re  M a y  15, 1 923? A . N o , no.
Q . Y o u  are sure about th at?  A . Y es.
Q . It w as on ly  bent tw o  o r  three w eeks b e fo r e ;  is 

that r ig h t?  A . Y es. 10
Q . P ositive  about th at? A . P ositive  about that.
Q . M r. Sussm an, w as he in o r  about that garage 

du rin g  the m onth  o f  M a y  and fo r  s ix  o r  seven m onths 
b e fo re  that tim e? A . Y es , he w as there.

Q . H e  w as there pretty  nearly  every  d a y ?  A . 
P retty  nearly.

Q . H e  noticed  the con d ition  o f  this car, o f  those 
cars in that g a ra g e?  A . H e  w as an experienced  man.
H e  d oesn ’ t k n ow  about cars. H e  used to  stay in 2 0  
the office.

Q . H e  never look ed  at every  car, d id  h e?  A . W h y  
should  h e?

Q . Y o u  never saw h im ? A . S om etim es used to  g o  
out and ju s t take a glance at it. B ut his business 
w asn ’t to  look  at every  car.

Q . D id  y ou  ever see him  take a glance at C osg rov e ’s 
c a r ?  A . I  never did.

Q . W e re  y ou  em ployed  there du rin g  the daytim e o r  30  
at n ig h t?  A . I was em ployed  fro m  seven o ’ c lock  
o r  eight, to  ten at night.

Q . W e re  vou  there frequentlv  at ten o ’c lo ck ?  A  
Y es .

Q . A t  n ig h t?  A . Y es. S om etim es until ten.
Q . H o w  frequently  until ten ? A . W e ll, i f  SuSs- 

m an used to  com e in the place and let m e o ff, I  used 
to  g o  hom e.

Q . W h e re  w ere  you  in N ovem b er o f  last y e a r?  4 0  
A . In  the garage.
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Q . In  the garage in M on tc la ir?  A . N ovem b er 

last? W a s  it 1923?
Q . T h a t ’ s last year, isn’ t it?  A . W e ll , in the ga - 

rage.
Q . W h e re  w ere  y ou  liv in g  in N ov em b er o f  last 

year ? A . C auldw ell.
10 * Q . W e re  y ou  there all du rin g  the m onth  o f  N o -

vem b er?  A . Y es .
Q. S o  that, on  the 26th day  o f  N ov em b er o f  last 

year y ou  w ere w ork in g  in this garage up there at 
Sussm an’ s and y ou  w ere  liv in g  in C au ldw ell?  A . 

Y es.
Q . A n d  y ou  never appeared here to  te s t ify  fo r  C os-

g ro v e  on  the trial that took  place on  that and the sev-
eral succeeding days, d id  y o u ?  A . N o .

20 Q . T h a t y ou  said y ou  w ere a w a y ?  A . I  w as at the 
w ard  in the hospital. W a s  sick.

Q . W h ere  w ere y ou  on  N ovem b er 2 6 ?

M r. S im a n d l: W h a t  w as th is?  L ast y ea r?  
M r. W a ch e n fe ld : 1923.

A . H o w  m any m onths is that?
Q . D o n ’ t ask me. C ount them  up. I can ’t tell you .

A . W ell, I—
30 Q . W h ere  w ere  y ou  in N ovem b er, 1 9 2 3 ?  A . I  

d on ’t rem em ber.
Q . I thought y ou  to ld  m e a little w hile a g o  that 

in November—  A . I  w as in a garage, yes. I  d on  t 
remember h ow  m any m onths it was.

Q . In  N ovem b er y ou  w ere  in a garage, w ere  y o u ?  
A . I  had been a few  m onths in the hospital.

Q . W h a t m onths w ere  y ou  in the h osp ita l?   ̂ A . I 
d on ’t rem em ber. A b o u t  three m onths, I  w a s  in the 

4 0  hospital tw o  m onths. T h a t ’ s five m onths ago.
Q . T ak e  vou r tim e and think. T e ll us w hat m onths
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y ou  w ere  in the h osp ita l?  A . I g o t  cards (p ro d u c -
in g ) .

Q . G o  ahead, look . A . I w ent ou t January 9  fro m  
the hospital. I had been there tw o  m onths.

Q . W h a t day  d o— w hat day did  y ou  g o  t o  the h os-
p ita l?  A . I  d on ’ t rem em ber.

Q . D o n ’t rem em ber? A . N o . 10
O . H o w  lon g  w ere y ou  th ere? A . T w o  m onths.
Q . H o w  m any w eek s? A . T h a t ’s eight weeks.
Q. Y o u  are sure v ou  w ere  there eight w eek s? A  

Y es.

Q . A n d  y ou  d o n ’t rem em ber w hat day  y ou  w ent 
there ? A . I d o n ’t rem em ber. I g o t  the papers hom e.

Q . W e re  y o u  there in the hospital practica lly  all 
d u rin g  the m onth  o f  N o v e m b e r?  A . I d on ’t kn ow  
i f  it w as N ovem b er o r  a d ifferent m onth. 20

Q . W h a t ’s the m atter w ith  y ou r  reco llection ? Y o u  
rem em ber the con d ition  o f  this car as y ou  saw  it be-
fo re  M a y  15 ? A . Y es , w hen I had been in the garage.
T h e  garage been sold about s ix  m onths ago.

Q . W h a t  hospital d id  y ou  g o  to  ? A . Presbyterian.
Q . In  N e w a rk ?  A . N o . In  N ew  Y o rk .
Q . Y o u  d o n ’t k n ow  w hether it w as the last o f  N o -

vem ber o r  the first o f  N ovem b er o r  the first o f  D e -
cem b er?  A . I d on ’t. I g o t  sick that w ay  I can ’t 30  
rem em ber.

Q . D id  you r sickness a ffect y ou r m em ory ?  A . It 
did .

Q. P retty  g o o d  on  the recollection  o f  the con d ition  
o f  this car in last M a y ?  A . D u rin g  the time.

Q . D id n ’ t y ou  tell me a little w hile  ago  that during  
ih e  m onth  o f  M arch  o r  the m onth  o f  N ovem b er you  
w ere  up there at this garage and y ou  lived  in C auld- 
w e ll?  A . Y es.

Q . Is that tru e? A . Y es.
4 0
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Q  W e re  y e n  subpoenaed last tim e to  com e here to  

te s t ify ?  A . N o .
Q . D id  C osg rov e  speak to  y ou  about com in g  here to 

te s t ify ?  A . N o .
Q . Y o u  saw  C osg rov e  in the garage a fter  M a y  1 5 .

A . Y es.
10 Q . A n d  y ou  saw h im  quite frequ en tly  fro m  M a y  15 

o f  last year up to  the m onth  o f  N o v e m b e r?  A . Y es . 
Q . T a lk ed  to  him  quite frequ en tly?  A . Y es .
6 . A n d  all o f  that tim e he never asked y ou  to  com e  

here and te s t ify ?  A . N o .

R E -D IR E C T  E X A M I N A T I O N  by M r. Simandl:

Q. D id  y ou  have a m em orandum  that fixed  the tim e 
20 w hen y ou  cam e ou t o f  the h osp ita l?  A . I d on ’t k n ow  

i f  it says on  the card.
Q . W h a t  card  have y o u  th ere?  A . T h a t ’ s a h os-

pital card  (exam in es the c a r d ) . N o , it doesn ’t say  
here. I can ’t rem em ber exactly  the m onth  o r  the day. 
T h is  card  is g iven  a m onth  later, to  com e fo r  a visit. 

T h a t is ju st the m onth  b e fore .

R E -C R O S S  E X A M I N A T I O N  by M r. Wachen- 

30 feld :

Q. T h is  card  says this, doesn ’t it : “ N am e, A1 G o r -
d on .”  T h a t ’ s you , isn ’t it?  A . W e ll, they are nam ed,

that’ s all.
Q . I t  has g o t  a num ber on  it and it says: P lease

com e to  the m ain entrance, 41 E ast 70th Street^ at 9  
A . M . on  W ed n esd ay , January 9 , 1924,”  doesn ’t it?  
A . Y es , sure, that’ s a fter  com in g  ou t o f  the hospital 

4 G this card  w as g iven  to  com e to  the hospital, v is it the 
hospital a m onth later, and this is again  fo r  the last 

m onth.
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Q . W h e n  d id  y o u  com e back  to  the hospital again  
a fte r  January 7  ? A . I w ent back  the 9th.

Q . N in th  o f  J an u ary? A . January.
Q . Sure about that? A . It  says on  the card  there.
Q . W h en  did  y ou  g o  ba ck ?  A . I  w ent back  the 

d a y  the card  calls.

Q . W h a t  day  does the card  call f o r ?  A . I can ’ t re- 10 
m em ber n ow .

 ̂ Q . D id n ’ t y ou  say the 9th o f  J an u ary? A . It says 
there, the 9th o f  January.

Q . It  says M arch  12, doesn ’ t it?  A . Y es , but here 
(in d ica tin g  on  ca rd ) this is a d ifferent one. T h is  is 
tw o  m onths later they to ld  m e to  com e back.

Q . H a v e  y ou  any record  fro m  the hospital sh ow in g  
w hen  y ou  first w ent to  h osp ita l?  A . N o t  right w ith  
m e. * 2 0

Q . G ot them  h om e?  A . Sure.
Q . S h ow in g  the ex act day  y ou  w enl th e re ? A  

Y es.

Q . A n d  the exact date y ou  cam e o u t?  A , Y es.

R E -R E '-D IR E C T  E X A M I N A T I O N  by M r. Si- 
mandl:

Q . A fte r  y o u  w ere d ischarged  fro m  the hospital 30  
they  to ld  y ou  to  report fo r  treatm ent, d id n ’t th ey ?

M r. W a ch e n fe ld : I o b je c t  to  that as lead-
ing. ,

O b je ct ion  sustained.

Q . A ft e r  y ou  w ere d ischarged  fro m  the hospital, 
w ere  y ou  to ld  t o  d o  anyth ing by  the hospital p eop le?
A . I w as to ld  t o  com e back  a m onth  later, and they 
gave m e a card  on  the fron t to  com e back  there, says 4 0  
January 9th. T h a t ’s one m onth. A n d  I w as there
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January 9th and then they w rote  in on  the b o o k  to  
com e back in tw o  m onths later. H ere  it is (p ro d u c -
ing  c a r d ) . A n d  then here w as the first, January 9th, 
to  com e back, that w as ju st a m onth.  ̂ O n  W ed n es-
day I cam e ou t fro m  the hospital, this is a m onth.

10 R E -R E -C R O S S  E X A M I N A T I O N  by M r. Wachen- 

feld :

Q . D u rin g  the tim e y ou  w ere  there at this garage, 
d id  y ou  see this car g o  out frequ en tly  at n igh t?  A . 

N o t  nights.
Q . D id  y ou  ever see it g o in g  out at nights at all? 

A . Som etim es.
Q . H o w  o fte n  d o  y ou  m ean by  “ som etim es”  ? A . 

20  I d idn ’ t count. S om etim es in a w eek  it stayed in, 
and som etim es it w ent ou t tw ice  a week.

Q . D id  it g o  ou t tw ice in the w eek  a fter  it w as

d ark ? A . N o . Som etim es.
Q . D id  y ou  ever see it g o  out a fter  it w as d ark ?

A . Y es.
Q . A n d  w hen it w ent ou t o f  the garage, d id  it have 

its headlight bu rn in g? A . Y es .
Q . A n d  w as that headlight in that con d ition  as 

30 sh ow n  by  that picture at n ig h t?  A . Y es .
O . Sure about that? A . Y es .
Q . A n d  y o u  are equally sure that the on ly  dents 

that g o t in this m udguard occu rred  about three w eeks 

b e fo re  M a y  1 5 ?  A . Y es .
Q . U p  to  that tim e there w asn ’t anyth ing the m at-

ter w ith  that fron t until three w eeks b e fo re  the 15th 
o f  M a y ?  A . T h ree  o r  fo u r  w eeks.

Q . It  isn ’t a fa ct that the m udguard  w as dented first, 
4 U and that som e tim e a fter  that the lam p w as dented 

o r  bum ped, and som e tim e a fter  that the reflector w as
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ben t? A . T h e  sam e tim e. I  have noticed  the same 
tim e.

Q . Y o u  n oticed  them  all the same tim e? A . Y es . 
Q . T h ree  o r  fo u r  w eeks b e fo re  the 15th? A . Y es.

A U G U S T U S  W . B A R N E Y , a w itness called on  
b eh a lf o f  defendant, having  been du ly  sw orn , testified 
as fo llo w s :

Direct-examination by M r. Simandl:

Q . W h a t is y ou r  business? A . G arage.
Q . W h e re ?  A . 139 N orth  Seventh  Street.
Q . D o  y ou  k n ow  Joh n  C o sg ro v e ?  A . I do.
Q . H o w  lon g  have y ou  k n ow n  h im ? A . 1917.
Q . D o  y ou  k n ow  his reputation  fo r  honesty, pru-

dence, carefu lness, in the n e igh b orh ood  w herein  he 
resides?

M r. W a c h e n fe ld : Y ou  m ay answ er that yes or  no.

M r. S im andl: Y es.

A . W h ere  he resides?
Q . Y es . A . W ell, he lives in M on tcla ir  and m y 

place is in N ew ark.
Q . Y o u  d idn ’ t testify  in the fo rm er  case, d id  y o u ?  

A . N o .

Q . Y o u  are his fo rm er  em ployer, is that it?  A . 
Y es.

Q . Y o u  have never lived  in M on tc la ir?  A . I  have 
never lived in M ontcla ir.

M r. S im an d l: I w o n ’t be able to  q u a lify  
him .

10

20

30

4 0
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J A C O B  P R A G E R , a w itness called  on  beh alf o f  
defendant, hav in g  been duly  sw orn , testified as fo l -

lo w s :

Direct-examination by M r. Simandl:

Q. D o  you  k n ow  John  C o s g ro v e ?  A . I do.
10 Q . D id  y ou  k n ow  h im  prior  to  M a y  15th? A . I 

did.
O . D id  y ou  see h im  on  M a y  1 5 ?  A . I did.
Q . H o w  lon g  b e fo re  that day  had y ou  seen h im ? 

A . P rev iou s sum m er.
Q . W h ere  d id  y ou  see h im ? A . A t  A sb u ry  Park.
Q . D id  v ou  see h im  on  M a y  15, 1 9 2 3 ?  A . I d id.
Q . W h e re ?  A . In  M on tcla ir .
Q . W h e re  d id  you  see h im ?  A . H e  w as pulling in

20  the garage at B loom fie ld  A ven u e.
Q . W h a t w ere y ou  d o in g  th ere?  A . I ju s t g o t 

through  fix in g  a shoe that w as b low n  out.
Q . D o  vou  rem em ber w hat tim e it w as y ou  saw  

h im ? A . Y es , it w as tw o  or  three m inutes o f  8 :3 0 .
Q . D id  you  speak to  h im ? A . Just “ H e llo .”  I 

hollered “ H e llo ”  to  him .
Q . W h a t d id  he d o ?  A . H e  hollered  “ H e llo ”  

back.
30 Q . W h a t was he in at that tim e?  A . In  an auto-

m obile.
Q . In  w h ich  d irection  w as he d r iv in g ?  A . H e  w as 

pu llin g  in in the garage.
Q . T h en  y ou  w ent around to  y ou r  business? A . 

Y es.

40
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C R O S S -E X  A M I N A 'l  IO N  by M r. W achenfeld:

Q. W h a t business are y ou  in ?  A . W h olesa le  p ro -
duce.

Q . Y o u  have an o ffice?  A . N o .
Q . H o w  d o  y ou  con du ct y ou r  business? W h e re ?

A . W e ll, I  g o  fro m  farm  to  farm . I bu y  up on  fa rm s 10 
and sell it that w ay.

Q . Y o u  bu y  it at the farm s, d o  y o u ?  A . Y es.
Q . W h a t farm s d o  y ou  usually g o  to, w hat local-

ity ?  A . South  Jersey, ’ m ost anyw here.
Q . W h e re  d o  y ou  sell them  ? A . Stores.
Q . W h a t stores?  A . I have n o  particular cus-

tom ers. I  sell an y  stores that I step into.
Q . W h erea b ou ts?  A . P lainfield, around H ack en -

sack. 2Q

Q . E v er  d o  it around N ew ark  o r  in the O ra n g es?
A . Y es.

Q . E v er  d o  it in M o n tc la ir?  A . N o , never sell 
anyth ing in M ontcla ir.

Q . N ev er  d o  it?  A . N o .
Q . E v er  d o  it in B o o n to n ?  A . Y es.
Q . Y o u  buy it o r  sell it in B o o n to n ?  A . Sell it.
Q . H a v e  y o u  the nam e o f  a custom er in B oon ton  

to  w h om  y ou  have sold som e fa rm  p rod u cts?  A  3 0  
N o .

Q . D o n  t kn ow  the nam e o f  a custom er in B oon ton  
w here y ou  d o  business? A . N o , I d o  cash busi-
ness.

Q . Can y ou  g iv e  us the street address o f  any cus-
tom er in B oon ton  ? A . I d on ’ t know .

Q . D o n ’t y ou  k n ow  the streets in B o o n to n ?  A  
N o .

Q . H o w  about the O ranges, have y ou  the nam e o f  4 0  
a cu stom er?  A . I  used to  retail in the O ranges about 
fo u r  years ago.

\
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Q. D o  y ou  k n ow  the nam e o f  any person  or  firm  or 
com pany that y ou  sold  fa rm  prod u cts to  w ith in  the 
last fo u r  years in the O ra n g es?  A . I haven ’t been 
selling in the O ran ges in the last fo u r  years.

Q . B ut y ou  have been in  B oon ton  in the last fou r  

years?  A . Y es .
10 Q . But y ou  can ’t tell us the nam e o f  a cu stom er? 

A . Y es.
Q . W h ere  d o  y ou  usually sell the stu ff y ou  sell in 

B o o n to n ?  A . A t  farm s o r  at the w holesale m arket 

in N ew ark.
Q . S o , y ou  bu y  it in the m arkets and sell it in the 

. cou n try ?  (A. Y es . B o o n to n  is n ot in the cou n -

try.
Q . D o n ’t y ou  call it in the cou n try ?  A . Y es .

20  Q . Y o u  g o  to  N ew ark , buy farm  prod u ce and take 
it aw ay up to  B oon ton  to  sell it ?  A . Y es .

Q . A n d  you  can ’ t g ive  us the nam e o f  a  custom er 

in B o o n to n ?  A . N o.
Q . H o w  lon g  have y ou  k n ow n  C osg rov e  ? A . F ew  

years.
Q . W h ere  d id  y ou  m eet h im ? A . In  A sb u ry  Park , 

N e w  Jersey.
Q . H o w  lon g  b e fo re  M a y  15, 1923, w as it that you  

30  saw  h im ? A . T h e  prev ious sum m er.
Q . T h at w ou ld  be in A u gu st, 1922, w ou ld n ’ t it?  

A . T h at w as the last tim e I saw  him .
Q . In  the m onth  o f  A u g u s t?  A . In  the m onth  o f  

A ugust.
O . W h e re  d id  y ou  see h im  then? A . A t  A sb u ry  

Park.
Q . D id  y ou  k n ow  him  v ery  c lo se ly ?  In tim ately? 

A . P retty  closely.
4 0  Q . S o , y ou  h adn ’t seen h im  fo r  a lm ost a year w hen 

y ou  saw  h im  on  the night o f  M a y  15th? A . I f  it’ s 

that lon g , yes.
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Q . W h ere  d o  y ou  com e fr o m ?  W h ere  had y ou  
com e fr o m ?  A . I  w as up at N ew ton .

Q . W h a t w ere y ou  d o in g  up at N e w to n ?  A . I 
w as v is itin g  friends.

Q . Sure it w as N e w to n ?  A . Y es.
Q . W h a t tim e w as it y ou  cam e d ow n  B loom fie ld  

A v e n u e ?  A . I cou ld n ’ t exactly  tell, ju st to  the m in- 10 
ute, but I k n ow  I have g o t  a flat shoe g o in g  d ow n  
that steep hill in M on tcla ir , and I stop in fro n t  o f  a 
garage and repaired m y  shoe.

Q . Y o u  saw  C osg rov e  that n igh t?  A . Y es.
Q . W h a t tim e? A . T w o  o r  three m inutes o f  8 :3 0 .
Q . W h a t  m akes y ou  sa}^ it w as tw o  o r  three m in-

utes o f  8 :3 0 ?  A . I  had an appointm ent that n ight in 
N ew ark  at 8 .3 0  and I w as k ind o f  in a hurry.

Q . Y o u  had a b low ou t ? A . Y es , and I pulled ou t 20  
m y  w atch  to  see w hat tim e it was.

Q . D id  y ou  look  at y ou r  w atch  a fter  y ou  pulled it 
o u t?  A . Y es.

Q . W h a t tim e did  y o u r  w atch  say it w a s?  A . I 
cou ld n ’t say w ithin  a m inute. It w as tw o  o r  three 
m inutes o f  8 :3 0 .

Q . D id  y ou  pull ou t y ou r  w atch  b e fo re  o r  a fter 
y ou  spoke to  C o sg ro v e ?  A . A fte r .

Q . S o  that, ¡after y o u  saw  C o sg ro v e  and said 3 0  
‘ ‘H e llo ”  to  h im  y ou  pulled ou t y ou r  w atch  and fou n d  
it w as w ithin  a fe w  m inutes o f  8 :3 0 ?  A . Y es,

Q . A n d  you  hadn ’t seen this close, intim ate friend  
o f  you rs since the sum m er, since A u gu st, 1922, al-
m ost a w h ole  year had elapsed? A . I d id n ’t say he 
w as an intim ate fr ien d  o f  m ine. F rien d  o f  m ine.

Q . Y o u  k n ow  him  c lo se ly ?  A . W ell, yes, to  a 
certain extent.

Q . Y o u  hadn ’ t seen him  fo r  alm ost a year, w hen 4 9  

y ou  happened to  run into h im  on  B loom fie ld  A ven u e 
on  the night o f  M a y  15? A . Y es.
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Q . A ll y ou  did  then w as to  say h e llo ?  A . T h a t ’s 

it.
Q . Y o u  d idn ’ t hold  any con versation  w ith  him  ? A . 

N o .
Q . W h y  n o t?  A . I d id n ’t have anyth ing  o f  im -

portance to  say to  h im ; and the second  thing, I w as 

10 in a hurry.
Q . T h e  last trial y ou  said the reason  w as y ou  w ere 

in a hurry. A . I w as in a h urry , yes.
Q . H e  d idn ’ t k n ow  y ou  w ere in a h u rry ?  A . N o .
Q . Y o u  d idn ’ t tell h im ? A . N o .
Q . S o  that a fter  y ou  spoke to  h im  he d idn ’ t com e 

ov er  and speak to  you , d id  h e ?  A . N o.
Q . H e  drove  righ t into the g a ra g e?  A . Y es.
Q . W h en  d id  y o u  see h im  n e x t?  A . I  m et h im  

20 about a w eek a fterw a rd  at M ark et Street, N ew ark .
Q . M eet h im  b y  appointm ent? A . N o .
Q . M et h im  acciden ta lly? A . Y es.
Q . M ean in g  w h ere?  A . In  fron t o f  C hilds restau-

rant on  M arket Street.
Q . W h ere  w ere y ou  liv in g  at that tim e? A . 184 

B ishop A venue.
Q . S o  that fo r  a w h ole  year practically , alm ost, 

from  A u gu st, 1922, to  M a y  15, 1923, y ou  hadn ’t seen 

30 C o sg ro v e ?  A . N o .
Q . A n d  y ou  happened to  see h im  on  th is n ight and 

y ou  happened to  look  up, to  look  at y ou r  w atch to  see 
the proper tim e that he w ent in to the garage ? A . 
N o , n ot ju st because he w ent in to the garage. O f  m y  
ow n  accord .

Q . A n d  then y ou  accidentally, a w eek a fter  that, n ot 
hav in g  seen him  fo r  alm ost a year w ith  the exception  
o f  this one occasion , y ou  ran into h im  in N ew a rk  in 

4 0  fro n t  o f  a restaurant? A . Y es .
Q . W h a t tim e o f  n ight w as it?  A . In  the a fte r -

noon .
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Q . W h a t restaurant w as it?  A . It  w as in— n ot 
the restaurant. In  fro n t  o f  the restaurant.

Q . W h ich  restaurant? A . C h ilds ’ restaurant on  
M arket Street, N ew ark .

Q . Y o u  had a con versation  w ith  him  there at that 
tim e?  A . Y es.

Q . A t  that tim e d id  y o u  k n ow  that he w as accused 10 
o f  d riv in g  this car that w as in volved  in this acciden t?
A . I  d idn ’ t k n ow  he w as the one accused. I asked 
h im  w h o  the Joh n  C osg rov e  w as in M on tcla ir  that 
killed this w om an, and that’s h ow  that started the 
conversation .

Q . S o  that he never spoke to  y o u  abou t the fact 
that he was accused o f  d r iv in g  this car, until a fter  y o u  
asked h im ? A . Y es.

Q . Y o u  asked him  first?  A . I  asked h im  w h o  the 20 
Joh n  C osg rov e  w as.

Q . H e  w asn ’ t look in g  around fo r  y ou  o r  try in g  to  
get h old  o f  you , as fa r  as y ou  k n o w ?  A . N o .

Q . H e  d id n ’t say to  y ou  at that tim e, “ Y o u  are the 
m an I am  look in g  fo r , because I am  accused o f  an ac-
cident and y ou  saw  m e in a garage at 8 :3 0  in B lo o m -
field” ? A . N o t  exactly  that w ay.

Q . Y o u  spoke to  h im  first? A . Y es.
Q . Y o u  knew , p rior  to  m eeting h im  accidentally in 30  

fro n t  o f  this restaurant a w eek  a fter  M a y  15th, that 
Joh n  C osg rov e  w as in volved  in an accident o r  accused 
o f  d riv in g  a ca r?  A . I d id n ’t k n ow  that w as that John  
C osg rov e .

Q . Y o u  knew  a John  C osg rov e  w a s?  A . I knew  o f  
a John. I have alw ays called him  “ Jack .”

Q . Y o u  read it in the papers? A . Y es.
Q . D id  y ou  get the in form a tion  fro m  the papers o f  

w hat he w as accused o f  ? A . Y es.
Q . D id  y ou  kn ow , at the tim e y ou  spoke to  him ,

40
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w hat he wa^ accused o f ?  A . I  d idn  t k n ow  it was 
him . I d idn ’ t k n ow  he w as a policem an.

Q'. Y o u  kn ew  his nam e w as Joh n . C o sg ro v e ?  A .
I knew  h is nam e w as Jack C osgrove .

Q . Y o u  knew  “ jack”  w as a n icknam e fo r  “ Joh n ” ?

A . O h , yes.
10 Q . Y o u  knew  he lived  in M o n tc la ir?  A . Y es .

Q . S o  that you  knew  that a John  C osg rov e  fro m  
M on tcla ir  w as accused o f  d r iv in g  this car, accused o f  
these in juries to  these peop le? A . A  John  C osgrove .

Q . A n d  y ou  never took  the trouble to  find ou t fro m  
y ou r friend  w hether he w as the John  C osg rov e  o r  n o t?  

A . It  slipped m y  m ind.
Q . S o  that w hen y ou  m et h im  he d idn ’t speak to  y ou  

about it first that he w anted y ou  to  testify , o r  anyth ing 
20  o f  that so rt?  Y o u  first had to  broach  the subject to  

h im ? A . Y es .
Q . W h a t  d id  y ou  ask h im ? A . I asked him  w h o  

the “ John  C o sg rov e ”  w as that k illed this w om an  that 
n ig h t; and I rem em bered that I w as in that w ay  that 

n ight.
Q . H o w  did  y ou  k n ow  that he k illed a w om a n ?  A . 

I read that in the papers.
Q . D id  he at that tim e tell y ou  that he w as the 

30 m an that w as accused o f  it?  A . S om eth in g  com e to  
m y  m ind and I d idn ’t think it w as him  that don e  it.

Q . D id  he tell y ou  at that tim e that he w as the John 
C osg rov e  that w as accused o f  it?  A . O h, yes, w hen 

I m et him .
Q . W h o  first m entioned the fact that y ou  had seen 

h im  that n ight g o in g  in to the garage about 8  :3 0  and 
y ou  had look ed  at y ou r  w a tch ? A . C osg rov e  d idn ’ t  

say anything.
Q . D id n ’t ask y ou  i f  y ou  recalled seeing h im ? A . 

O h, yes.
40
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Q. I  thought y o u  said he d idn ’ t say an yth in g? A . 
W h a t is that?

Q . I thought y ou  said he d idn ’ t say anything. A .
I w as the one that recalled that n igh t that I saw  h im ; 
and he d id n ’t ask m e— he recalled seeing me.

Q . H e  recalled seeing y o u ?  A . Y es .
Q . D id  y ou  m ention  it first, o r  he ? A . I m entioned 10 

it first.

Q . Y o u  are sure y o u  look ed  at y ou r  w atch  on  this 
o cca s ion ?  A . Y es.

Q . T h en  y ou  w ent to  N ew ark  to  keep this appoint-
m en t?  A . Y es.

Q . A n d  ran in to h im  accidentally  in N ew ark  a w eek 
a fte r  that ? A . A  w eek later, yes.

20

J O H N  C O S G R O V E , J r ., the defendant, called as 
a witness in his own behalf, having been duly sworn 
testified as follows:

Direct-examination by M r. Simandl:

Q . H o w  o ld  are y o u ?  A . T h irty  years old .
Q . A re  y ou  m arried  o r  sin g le? A . M arried .
Q . H a v e  y ou  any children ? A . Y es . 3 0

Q . H o w  m a n y ?  A . T h ree  liv ing.
Q . H o w  o ld  are th ey ?  A . A b o u t on e-an d -a -h a lf, 

five and eight.
Q . D o  y ou  rem em ber M a y  15, 1 9 2 3 ?  A . Y es .
Q . A re  y ou  a police  officer at the present tim e?

A . Y es.
Q . C onnected  w ith  w hat departm ent? A . M o n t-

clair P o lice  D epartm ent.
Q . W e re  y ou  a regular policem an o r  w ere y ou  ju s t 4 9
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w hat they call a “ chance m an, p r io r  to  M a y  15, 1 923? 

A . I w as a chance m an.
Q . W h e n  w ere you  appointed a regular policem an ? 

A . M a y  15, 1923.
Q . O n  that day  did  y ou  leave y ou r  hom e to  g o  

anyw h ere? A . Y es.
10 Q . W h a t  tim e d id  y ou  leave h om e ? A . A b o u t  tw o 

o ’ clock .
Q . W h ere  d id  y ou  g o ?  A . T o  Jersey C ity.
Q . W h ere  to  in the c ity ?  A . T o  a fr ien d  o f  m ine 

by  the nam e o f  W illia m  Sephton. 1699 B oulevard . 
Q . W e re  they h om e w hen y ou  reached th ere? A'.

Y es . .
Q . W h a t did  y ou  d o  there ? A . I w ent in and sat

d ow n  and had a bite to  eat w ith  M r. S ephton  and then

2 0  w e played cards.
Q . D id  three o f  y ou  play ca rd s?  A . Y es .
Q . H o w  lon g  did  y ou  rem ain th ere? A . U ntil 

about 7 :1 5  that evening.
Q . H o w  did  y ou  g e t there? A . D ro v e  ov er in a 

C leveland car that I ow ned.
Q . D o  y ou  ow n  it n o w ?  A . N o .
Q . D id  I understand you  to  say y ou  le ft the Seph- 

tons at w hat h o u r?  A . A b o u t  7 :1 5 .
30 Q . W h a t w as the con d ition  o f  the w eather at that

tim e? A . V e ry  fo g g y .
Q . D id  y ou  have y ou r  w indsh ield  open  or  c losed ?  

A . C losed.
Q . W h y  w as it c lo sed ?  A . B oth  glasses w ere 

broken  in the w indshield , that is the upper and the 
low er, and i f  I opened them  they w ou ld  be apt to  fall 

out.
Q . W e re  they broken  or  w ere they cra ck ed ?  A . 

4 (j Cracked.
Q . W h ere  d id  y ou  g o  a fter  y ou  le ft  the hom e o f  the 

S ephtons? A . I  w ent back to  M ontcla ir.
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Q . W h a t  w as y ou r  rou te ? A . I  d rov e  up the B ou le -
vard , through  C om m unipaw  A v en u e  in to N ew ark , 
th rou gh  a num ber o f  streets in N ew a rk  to  B road . U p  
B roa d  to  B elleville ( ? )  A ven u e. U p  B elleville A v e -
nue to  B loom fie ld  A ven u e, and u p  B loom fie ld  A ven u e 
to  the garage at 654  B loom fie ld  A venue.

Q . W h a t tim e did  y ou  g et h om e that n ight, in y ou r  10 
h ou se?  A . A t  8 :3 0 .

Q . D id  y ou  see anyone b e fo re  y ou  pulled in that 
garage at M on tcla ir?  A . Y es.

Q . W h o m  did  y ou  see?  A . I  saw  a m an nam ed 
P rager,

Q . Is  that the m an w h o  preceded  y ou  on  the stand ?
A . Y es.

Q . W h a t d id  y o u  d o  then w hen y o u  saw  h im ?  A . 
S p ok e  to  him . Said  “ H e llo .”  A n d  he spoke to  m e. 2 0

Q . D id  y ou  d riv e  s low ly  o r  rapidly, as y ou  w ent 
fr o m  Jersey C ity  to  N e w a rk ?  A . S low ly .

Q . W h y ?  A . It w as so fo g g y  that y ou  cou ld n ’t 
see any distance ahead o f  you .

Q . W h en  you  g o t  h om e, w hat d id  y o u  d o ?  A .
I ate m y  supper. W e n t  to  m y  room  and changed m y  
clothes, put on  m y u n iform  con sistin g  o f  shoes, trou s-
ers, overcoa t and hat.

Q . T h en  w hat d id  y ou  d o ?  A . W e n t  to  w ork . 30
Q . H o w  d id  y ou  g o  to  w o rk ?  A . W a lk ed  dow n  

B loom fie ld  A ven u e, ov er  across V a lley  R o a d  into the 
p o lice  station.

Q . D id  y ou  report in ?  A . Y es.
Q. T o  w h o m ? A . T o  L ieutenant L aw rence.
Q. W h a t tim e d id  y ou  get in th ere? A . A b o u t nine 

o ’clock .

Q|. H o w  did you  k n ow  it was n in e? A . A s  I en-
tered the first d o o r  I heard the fire g o n g  rin g  in the 4 0  
police  station.
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Q. A n d  that signified to  y ou  w hat hou r ? A . N in e 

o ’ clock .
Q . D id  y ou  drive y ou r car u p  B loom fie ld  A ven u e 

at N inth  Street at a speed o f  th irty  or  fo r ty  o r  fo r ty - 
five m iles an h ou r and strike and run in to L illian

D o w lin g ?  A . N o .
10 Q . D id  you  drive up there at a speed ranging  fro m  

th irty-five to  fo r ty  m iles an h ou r a long  B loom fie ld

A ven u e at that po in t?  A . N o .
Q . W e re  y ou  stopped by  anyone in G len R id g e  and 

d id  y ou  there say to  anyone, “ L eave  o f f  m e, D anny, 
I ’m  la te ; I ’m  reported  to be in at headquarters”  ? A .

N o .
Q . D id  y ou  m eet D eever at G len R id g e , o r  G rou t 

o r  Shaw  at R id g e w o o d  R o a d  and B loom fie ld  A ven u e,

20  Glen R id g e ?  A . N o .
Q . D id  y ou  see D eever that a fte rn o o n ?  A . Y es.
Q . W h e re ?  A . I saw  h im  near R osev ille  A ven u e 

on  B loom fie ld  A ven u e, shortly  a fter  tw o  o ’c lo ck  in 
the a ftern oon  as I w as g o in g  to  Jersey City.

Q . D id  he see y o u ?  A . Y es , h e  spoke to me.
Q . W h a t  d id  he say? A . Just said, “ H ello .

Q. D id  y ou  stop ? A . N o .

M r. W a ch e n fe ld : Y o u  say y ou  saw  D eever w h ere? 
^  T h e  W itn ess : A t  R osev ille  A v en u e  and B lo o m -

field A venue, about quarter a fter  tw o  in the a fter -
n oon , w hen I w as g o in g  to  Jersey City.

Q . D id  y ou  strike any person  on  B loom fie ld  A v e -
nue betw een the hours o f  8  and 9  that n ight, and not 
stop  y ou r  car, and run aw a y ? A . N o .

Q . I  show  y ou  P h otograph  D 1 and ask y ou  w hat it 
represents to  y o u ?  A . T h a t ’ s a picture o f  the car

4 0  that I ow n ed  at that time.
Q . L o o k  at the photograph  and I call y ou r  atten-
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tion  to  the fen d er w hich  appears to  be broken  on  the 
photograph , right-hand side o f  the photograph  as you  
lo o k  at it, and ask y o u  w hether o r  n ot that fen der 
was in that con d ition  w hen  y ou  w ent to the Sephtons 
in Jersey  C ity  that a fte rn oon ?  A . Y es .

Q. H o w  lon g  p rior  to  that tim e had it been in that 
con d it ion ?  A . A b o u t a m onth. 10

Q . H a d  you  ever m ade arrangem ents to  have it 
fix e d ?  A . Y es.

Q . W ith  w h om  had y ou  m ade these arrangem ents?

M r. W a c h e n fe ld : O b jected  to.
T h e  C ou rt: I believe y ou  had a w itness on  

the stand that testified. G o ahead.

A . I m ade arrangem ents w ith  Sussm an that ow n ed  
the garage w here I stored  the car, and also w ith  2 0  

M r. Priestm an.

M r. W a ch e n fe ld : I ob je ct  to  w hat the w it-
ness said to a m an by  the nam e o f  Sussm an.

O b je ction  sustained.

Q . D id  y ou  speak to  M r. Priestm an, the m an w h o  
w as on  the stand to d a y ?  A . Y es.

Q . W h a t d id  y ou  d o  w ith  M r. P riestm an ? W h a t 
business dealing  did  y ou  have to  d o  w ith  M r. P riest- 3 0  

m an ? A . I w ent there and ord ered  a set o f  fenders 
the latter part o f  A pril. A  fe w  days later I cou n ter-
m anded the order.

Q . H as there ever been a tie rod  on  the car prior 
to  M a y  15? A . Y es , there have been tw o  different 
ones.

Q . W a s  there a tie rod  on  the car w hen you  w ent 
ou t that a fte rn o o n ?  A . N o.

Q. H o w  did  the car get in the con d ition  w hich  is 4 0  

disclosed  by  this p h otog rap h ? Can you  tell u s?  A .
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Y e s . A b o u t the 15th o f  A p r il o r  the m iddle o f  A p r il 
I le ft  it out on e n ight in fro n t  w here I live o n  B lo o m -
field A venue. T h ere  are m ilk trucks that unload 
there in the m orn ing, and it m ust have backed into it.

M r. W a ch e n fe ld : I o b je c t  to  this w itness’ s 
conclusion  and ask that it be stricken fr o m  the 

record .
M r. S im a n d l: A ll  right.
Objection sustained and motion granted.

Q . W h en  y ou  cam e d ow n  the fo llo w in g  m orn ing, 
d id  y ou  see the con d ition  o f  the ca r?  A . Y es.

Q . W h a t  w as the con d ition  o f  the car then? A . 

Just as it is in this picture.

20  C R O S S -E X A M I N A T I O N  by M r. W achenfeld:

Q . Sussm an is the ow n er o f  the garage up there 
w here y ou  kept y ou r  ca r?  A . H e  was.

Q . H e  testified fo r  you  at the last trial, d id n ’t h e?

M r. S im an d l: I o b je c t  to  this as im m aterial.
O b je ction  sustained.

Q . Sussm an w as in and about that garage  around

30 M a y  15 o f  last y ea r?  A . Y es .
Q . H e  w as the ow n er o f  it, w asn ’ t h e ?  A . I be-

lieve so.
Q . Y o u  believe so ?  Y o u  k n ow  that to  be a fact, 

d o n ’t y o u ?  A . I have n o  w ay o f  saying that he w as 

the ow ner.
Q . D id n ’t y o u  hear h im  testify  at the last tr ia l?

M r. S im an d l: I ob je c t  to  that.
T h e  C ou rt: I d on ’t think that it is m aterial.

4 0  O b je ct ion  sustained.
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Q. Y o u  started to  say y ou  had a conversation  w ith 
Sussm an about y ou r  car, d idn ’ t y o u ?  A . N o.

Q . D id n  t have a con versation  w ith  Sussm an about 
y ou r  car ? A . I  said that I had m ade arrangem ents 
w ith  both  Sussm an and, I  w as g o in g  to  say, P riest- 
m an, w hen y ou  interrupted me.

Q. D id  y ou  have a conversation  w ith  Sussm an 10 
w hen y ou  m ade these arrangem ents ? A . Y es .

Q. W h y  did  y ou  say y ou  d id n ’t?  A . Y o u  said I 
ju st said that. I  d id n ’t.

Q . D id  you  have a conversation  w ith  Sussm an 
about this ca r?  A . Y es.

Q . W a s  that con versation  about repairing  it?  A  
Y es .

Q . D id  you  have that con versation  in the g a ra ge?
A . In  the office  o f  the garage. 20

Q . W a s  the car in the g arage  at that tim e? A .
I believe so.

Q . A n d  Sussm an w as in that garage practically  
every  day  o f  the w eek, w asn ’ t h e?  A . W ell, I cou ld n ’t 
say w hether he w as o r  not.

Q . Y o u  stored  y ou r  car there fo r  a period  o f  som e 
s ix  o r  seven m onths p r ior  to  this tim e? A . Y es.

Q . W ith  w h om  d id  y ou  m ake y ou r  arrangem ents 
fo r  s tor in g ?  A . Sussm an. 3 0

Q . W h o m  did  y ou  pay y ou r rent to ?  A . E ither 
Sussm an or  G ordon .

Q'. D id  you  pay  it by  ch eck ? A . Y es.
Q 1. D id  y o u  m ake the check  payable to  G ord on ?

A . N o . M ade it payable to  cash.
Q . Y o u  knew  Sussm an w as the ow n er o f  that 

g a ra g e?  A . H e  w as the m an w h o  appeared to  be in 
charge. I d o n ’t k n ow  w hether he ow n ed  the garage 
o r  not.

Q . A n d , as near as y ou  cou ld  see, he w as in and
4 0
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about that garage a great deal, saw  y ou r  car a great 
m any tim es, d idn ’t he ? A . I believe he did.

Q . D id  y ou  drive this car at n igh t?  A . W e ll, 

never late at night.
Q . B ut w hat I m ean by  “ n igh t”  is, a fter  it w as 

d ark ? A . A t  tim es, yes.
10 Q- A n d  y ou  drove  it at tim es w ith in  a m onth  fro m  

p rior  to  M ay  15, y ou  d rove  this car at n ight, d idn  t 
y o u ?  A . A t  d ifferent tim es up to  8 , 8 :3 0 .

Q . W h ile  it w as still d ark ? A . Y es .
Q . T h is  car had done quite a num ber o f  m iles? A . 

It had, yes.
Q . F riends o f  you rs d rove  this car around con sid -

erab ly? A . M u ch  m ore than I did.
Q . D id  they drive it at n ight as w ell as in the day - 

20  tim e? A . I d on ’t think late at night.
Q. W h a t  d o  y ou  call n ot late at n ig h t?  H o w  late 

w ou ld  y ou  say y ou r  friends d rov e  it?  A . W H 1, dur-
ing  the day and in the even ing up to  s ix  o  clock , seven 

o ’ clock .
Q . H o w  m any friends o f  you rs d rove  it du rin g  the

daytim e? A . F iv e  o r  six.
Q. Y o u  say that y ou  w ere ov er  to Jersey C ity  at

M rs. Sephton ’ s?  A . Y es.
30' Q . A n d  y ou  le ft  there about w hat tim e? A . 7 :1 5 . 

Q . H o w  d id  y ou  k n ow  it w as 7 :1 5 ?  A . I looked  

at m y  watch.
Q . D id  an ybody  else w hile y ou  w ere there lo ok  at 

a c lo ck ?  A . I d on ’ t k n ow  w hether they look ed  at a 

c lock  o r  not.
Q . W h o  w as there at the tim e besides M rs. Seph- 

ton  and M r. S ep h ton ? A . T h a t ’ s all.
Q . Y o u  le ft  at 7 :1 5  an d  you  look ed  at y ou r  w a tch ?

4 0  A . Y es .
Q . T h en  y ou  d rov e  ov er  fro m  Jersey C ity  to  N e w -

a rk ? A . Y es .
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Q. Y o u  w en t up B loom fie ld  A v e n u e ?  A . Y es.
Q . W h a t tim e w ou ld  y o u  say it was, about, that 

y ou  passed B loom fie ld  C enter that n ig h t?  A . A b o u t 
quarter a fte r  eight.

Q . W h a t  tim e did  y ou  get h om e?  A . In  the house 
at 8 :3 0 .

Q. A n d  d id  y ou  eat b e fo re  y ou  put on  y ou r  uni- 10 
fo r m ?  A . Y es.

Q- W h e n  y ou  g o t  in the house, w h o  w as there ? A .
M y  sister and m y  m other.

Q . W h ere  w as y ou r  w i fe ?  A . W a s  out.
Q . D oes  she live th ere? A . Y es.
Q . W e re  y ou r  ch ildren  th ere? A . Y es.
Q . A n y  o f  them  up at that tim e? A . N ever  up at 

that tim e.

Q . A n d  y ou  le ft  the house at w hat tim e? A . A b o u t  20 
five m inutes to  nine.

Q . H o w  lon g  does it take y ou  to  w alk fro m  y ou r 
house to  M on tcla ir  police  headquarters w here y ou  re-
port fo r  d u ty ?  A . A b o u t three and a h a lf o r  fo u r  
m inutes.

Q . I t ’ s ju st around the corner, isn ’t it?  A . It 
isn ’ t ju st around the corner.

Q . H o w  fa r  is it?  A . I live in the m iddle o f  the 
block  and I g o  to  the corn er and then turn left. 30

Q'. H o w  m any feet w ou ld  you  say it w as fro m  
police  headquarters? A . A b o u t seven o r  eight hun-
dred.

Q . Sure it’ s as far as that? W h a t num ber o f  the 
street d id  y ou  live on  ? A . 663 B loom fie ld  A venue.

Q . H o w  m any feet fr o m  B loom fie ld  w ou ld  y ou  say 
that w a s?  A . I t ’ s on  B loom fie ld  A venue.

Q . H o w  far  aw ay  fro m  police  headquarters is it 
in b lock s?  H a lf  a b lock , o r  a fu ll b lo ck ?  A . H a lf  40  
b lock  each w ay.



274

Defendant's W itness, John Cosgrove, Jr'., Cross

Q . W h a t d o  y ou  m ean, each w a y ?  A . H a lf  a b lock  
fro m  the police  station to  B loom fie ld , and h a lf a b lock  
fr o m  V a lley  R o a d  to m y  house.

Q. Is the police station  h a lf a  b lock  fr o m  V a lley  
R o a d ?  A . I t ’ s about in the center o f  the b lock , be-
tw een P ortlan d  P lace  and B loom fie ld  A ven u e.

10 Q . S o  y ou  say it w ou ld  take y ou  three or  three and 
a h a lf o r  fo u r  m inutes t o  w alk  seven  o r  eight hun-
dred  fe e t?  A . I live on  the top  floor  o f  the apart-
ment.

Q . W o u ld  you  say it took  fo u r  m inutes all to ld  
fro m  police  headquarters? A . Y es.

Q , Y o u  le ft  at five m inutes to n in e? A . M y  m other 
called to  m e at five m inütes to  nine.

Q . D id  y ou  look  at y ou r  w a tch ?  A . N o ; It  w as 
2 0  in m y  pocket.

Q . W h e n  y ou  g o t  to  police  headquarters you  w ere 
late? A . I w as not late.

Q . W e re n ’t the rest o f  the officers leav in g? A . 
T h ey  w ere ju st starting to  leave the desk.

Q . A re n ’ t y o u  supposed to  be there w hen roll call 
is called by  the lieutenant in ch arg e? A . Y o u  are 
supposed to  be there at nine o ’ c lock . I f  he calls the 
roll earlier than nine, y ou  are not considered  late.

30  Q . D o  you  k n ow  w hether he called the roll earlier 
than nine that n igh t? A . Y es , because I w alked in to 
the first d o o r  as the nine o ’ c lock  bell rang.

Q . T h e  rest o f  the officers w ere com in g  out at that 
tim e? A . Just starting to  leave the desk, yes.

Q . Y o u  d idn ’ t h u rry ?  A . N o .
Q . T o o k  you r tim e to  eat at h om e?  A . Y es .
Q . W h en  y ou  cam e ou t o f  y ou r  house, d id  you  

w alk slow ly , leisurely fr o m  y ou r  place to  headquar- 

4 0  ters?  A . Y es .
Q . Sure about that? A . Y es.
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Q . D id n ’t w alk  fast o r  ru n ? A . N o , I thought I 
had p lenty  o f  tim e.

Q . S o  y ou  w alked real s lo w ?  A . N o t  real slow . 
O rd inary .

Q . Y o u  d id n ’t h u rry ?  A . N o .
Q . B ecause y ou  d id n ’t th ink there w as any reason 

fo r  it ?  A . N o . 10

Q . A ft e r  y o u  cam e ou t o f  the house y ou  w ere  not 
arran g in g  part o f  y ou r  u n ifo rm ?  A . N o .

Q . Y o u  w alked into th is station house at a norm al 
and leisurely g a it?  A . Y es .

Q . Y o u  say it was about quarter a fter  eight when 
y ou  passed B loom fie ld  C en ter? A . A b o u t  that.

Q . Y o u  w ent to  sch ool w ith  D e v e r?  A . I  w ent to 
the sam e school, but he w ent fo r  a small while.

Q . H o w  about G rou t?  A . N ev er  saw  G rout in m y  20  
life  until he testified against m e, at the prev ious trial.

Q . H o w  about S h a w ? A . N ev er  saw  h im  until 
he w as in the p o lice  cou rt in N ew ark.

Q . S o  that the on ly  one o f  those three m en y ou  
knew  w as D e v e r?  A . Y es .

Q . D ev er  d id n ’ t speak to  y ou  that n ig h t?  A . N o .
Q . Shaw  d idn ’t speak to  y ou  that n igh t?  A . N o .
Q . G rou t d idn ’ t speak to y ou  that n igh t?  A . N o .
Q. Y o u  d idn ’ t see any o f  these three m en in M on t- 30

clair o r  G len R id g e ?  A . N o .
Q . Y o u  d id n ’t stop  y ou r  car there, did  y o u ?  A .

N o .
Q . Sure about that? A . A bsolu tely .
Q . W h en  y ou  d rove  ov er  fr o m  Jersey  C ity  you  

w ere a lon e? A . Y es.
Q . It  w as a fo g g y  n igh t? A . Y es.
Q . W a s  it dark  at 8 :1 5 ?  A . Y es.
Q . D id  y ou  have y ou r headlights o n ?  A . Y es. 4 0
Q . S o  you , a m em ber o f  the police  departm ent,
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d rove  h om e on  a fo g g y  n ight all the w ay  fr o m  Jer-
sey C ity  w ith  that lam p in that con d ition  as show n 
th ere? A . Y es. I did.

Q . D id  y ou r  light h it the roa d w a y  w hen y ou  had 
y ou r 1 headlights o n ?  A . N o.

O . W h ere  d id  it g o  t o ?  A . O f f  to  the side.
10 Q . T h e  light y ou  d isp layed ? A . Y es.

Q . Y o u  had been d r iv in g  that car around in that 
con d ition  fo r  about a m on th ? A . Y es.

Q 1. U p  to  e igh t?  A . Y es .
Q . T h a t w as a fter  it w as d a rk ?  A . Y es .
Q . Y o u  had driven  that car and there— you  had 

driven  that car on  fo rm er  occa s ion s?  A . T h e  light 
w asn ’t alw ays lighted.

Q , It was lighted w hen it w as d a rk ?  A . N o t  that 
2 0  light, no.

Q . W a s  that ligh t burn ing  that n igh t?  A . Y es , I 
believe it was.

Q . S o  you  had this light fix ed ?  A . N o , I  d id n ’t 
have it fixed. O ne tim e it w ou ld  light, and another 
tim e it w ou ld n ’t. T h e  lam p w as continually  shaking.

O . O n  this n ight fr o m  Jersey C ity  over, it w as 
bu rn in g? A . Y es.

Q ;. It  d idn ’t g o  out that n igh t?  A . It flickered a 
30  fe w  tim es.

Q . But it alw ays bu rn ed? A . Y es , it burned.
Q . O n  other occasions, a fter  this lam p w as bent 

backw ard  as indicated b y  this picture, it d idn ’ t lig h t?  
A . N o t  always. Som etim es it w ou ld  light and som e-
tim es it w ou ld  not.

Q . Y o u  never had it fix e d ?  A . N o .
Q. S o  you , a police  officer, w ith  that m udguard  in 

that con d ition  and w ith  that light at that angle, and 
40 som etim es n ot even lighting, d rov e  around w ith  that
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car in that con d ition  fo r  a period  o f  a  m onth  ? A  
Y es.

Q . L o o k  at this re fle ctor ; w as that in that con d i-
tion  fo r  a m onth  p r io r  to  this acciden t? A . N o t  over  
as fa r  as that.

Q . Y o u  d o n ’t k n ow  h ow  it g o t  o v er  all that w ay, 
d o  y o u ?  A . Y es. 10

Q . H o w  did  it get ov er  that w a y ?  A . T h ose  lamp
those little studs that h o ld  it in an upright posi-

tion  loosen ed  ou t o f  it.
Q . W h e n ?  A . P rev iou s to  M a y  15.
Q . H o w  lon g  prev ious to  M a y  15? A . A  w eek  or  

tw o.

Q . S o  that this reflector w as n ot dam aged in that 
con d ition  as show n  by  the picture, f o r  a m onth  prior  
to  this accident, w as it?  A . T h a t reflector is n ot 20  
dam aged now .

Q . Y o u  d o n ’t think it’s dam aged ? A . N o.
Q . L o o k  at the picture (in d ica tin g ) ; you  d o n ’t 

think it ’ s d am aged ? A . N o .
Q . Sure about that? A . I am  absolutely sure.
Q . L et m e understand; had  the reflector been in 

the p os ition  sh ow n  in the picture there, f o r  a w eek ?
A . Y es, m ore  than a week.

Q . H o w  m uch m ore than a w eek  w ou ld  y ou  say? 3 0  
A . W e ll, I w ou ld n ’t set any definite time. O ne, tw o  
weeks. T h ose  screw s o r  bolts kept loosen in g  up.

Q . T h e  fro n t  o f  this fender w as dented, w asn ’t it?
A . Y es.

Q . W a s  any other part o f  it den ted? A . T h e  w hole 
fo u r  fen ders w ere dented.

Q . A n y  other part o f  the le ft  fro n t  o f  the m ud-
guards dented, other than the fron t part o f  it?  A .
Y es. 4 0
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Q . W h a t part o f  it w as dented? A . A ll  a long  the 
side.

Q . W h ere  d o  you  m ean ? N ear the running board? 

A . Y es.
Q . H o w  about the rear m u d g u a rd ; w as that 

dented? A . Y es , all fo u r  m udguards w ere dented.
10 Q . Just tell m e exactly  w here the other dents other 

than the fron t o r  le ft  fron t m udguard, appear on  the 
le ft  fron t m udguard, i f  there w ere any. W e re  there 
any dents excepting  the fron t o f  it?  A . Y es .

Q . W h ere  w ere th ey ? A . A lo n g  the side o f  the 

fender.
Q . U n d er the side o f  the fron t fen d er?  A . Y es,
Q . W h e re ?  N ear the running b o a rd ?  A . N ear 

the running board.
20 Q . H o w  near to  the running b oa rd ?  A . H ere  ( in -

dicating on  p ic tu re ).
Q . Y o u  m ean d ow n  here, near this side (in d ica t-

in g ) ? A . Y es , this is the oth er fender, too .
Q . T h at is the right fen d er?  A . Y es.
Q . P o in t ou t on  this w here these other dents on  

the le ft  fen der w ere, w h ich  ex isted  p rior  to  M a y  15. 
A . In  that part that protects the wheel.

Q. In  w hat part? P o in t to  it. A . T h e  point that

30  runs fro m  the fender.
Q . P o in t to  the spot on  the ph otograph  that you  

have b e fo re  y ou  n ow , w here there w ere any dents on  
the le ft  fro n t  m udguard. A . I can ’t see it on  there. 
I can ’t point to  w hat’ s not on  there.

Q . C an ’t you  point to  the same relative pos ition ? 

A . D o w n  inside.
Q . Y o u  can ’ t see it on  the ph otograph , can y o u ?  

A . N o t  this photograph , no.
40 Q . W h ich  one w ou ld  it be on  this m u dgu ard? 

W o n ’t y ou  in d icate? A . T h is  is the top  o f  the m ud-
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guard. O n  this top o f  the m udguard (in d ica tin g ) a 
p iece goes  d ow n  to  the top  o f  the car. O n  the in-
side. T h e  dents is in that.

Q . O n — not on  the upper part o f  this m udguard, 
but on  the sheet that fastens into the to p ?  A . Y es.

Q . O n  this le ft  fron t m udguard  p rior  to  M a y  15, 
w ere there any oth er dents d ow n  here near to the 1 0  

running board , other than w hat is on  w hat y ou  call 
the in side? A . I  d o n ’t rem em ber.

Q . W h y  n ot ? A . B ecause I  d on ’ t.
Q . Y o u  d rove  this car quite frequently , d idn ’t y o u ?

A . Y es.

Q . W e re  there any other dents on  that m udguard 
that y ou  rem em ber ? A . T h ere  w ere dents but I d on ’t 
rem em ber w here they w ere.

Q . C an ’t tell us n ow  w here they w ere?  A . N o t  20 
o ffh an d , no.

Q . W h en  y ou  look  at this p icture w hich  show s the 
dents (th a t is, D 5 ) ,  I  suppose y o u  can tell us that 
there is a b ig  dent in that le ft  m udguard, right w here 
the reflector fastens back on  the m u d gu ard ? A . Y es, 
that w as caused by  w hen this w as bent in.

Q . S o  that w as a m onth  p rior  to  that? A . Y es.
Q . But y ou  cou ldn ’ t tell m e that w hen you  w ere 

lo ok in g  at the other p icture? A . Y o u  w ere talking 3 0  
about the side o f  the fender.

Q . I w as talk ing about the w h ole  fender and I 
asked y ou  to  poin t out every  place w here there w as a 
dent sh ow in g , d idn ’ t I ?  A . Y es. Y o u  w ere talk ing 
oth er than that dent.

Q . Y o u  d id n ’t tell m e then, w hen you  w ere re fe r -
rin g  to  the other picture, w hich  doesn ’t sh ow  the dent, 
that there w as a dent righ t w here that reflector fa s-
tens d o w n ?  A . T h a t (in d ica tin g ) is n ot a dent. T h e  4 0  
dent is here (in d ica tin g ).
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Defendant’s W itness, John Cosgrove, Jr., Cross

Q . T h at isn ’t a d en t?  A . N o .
Q . Sure about that? A . Y es , absolutely  sure. 

T h a t ’ s a shadow  fro m  the reflector.
Q . Y o u  are sure that is n ot a dent? A . Y es.
Q . W h y  did  y ou  tell m e that dent happened w hen 

the dents in the fro n t  happened, a m inute a g o ?  A . 
10 T h ere  is a dent in fron t w here the reflector is at-

tached to  the fender.
Q . D id n ’t y ou  say that dent happened at the same 

time w hen the reflector w as b rok en ? A . N o , I d idn ’t 
say that. N o t  the dent you  are re ferr in g  to.

Q . S o  y ou  n ow  say that the ph otograph  doesn ’t 
show  a dent th ere? A . N o , it does not.

Q . W a s  it fo g g y  this n ig h t?  A . W h a t n igh t?
Q . T h is  n ight that y ou  d rove  h om e fro m  Jersey 

20 C ity  on  the B ou leva rd ?  A . M a y  15th, yes.
Q . Q uite fo g g y , w asn ’ t it?  A . Y es.
Q . Y o u  have been con v icted  o f  a crim e, haven ’ t 

y o u ?  A . I pleaded gu ilty  to  assault and battery.
Q . “ A tro c iou s  assault and battery ,”  w asn ’ t it?  A . 

I d o n ’t k n ow  w hat the charge was. It  w as a street 

fight.
Q . D id n ’ t you  plead gu ilty  to  “ a trociou s assault 

and battery”  ? A . I d o n ’t kn ow .
30 Q . Y o u  are a policem an and y ou  k n ow  w hat the 

d ifference betw een assault and battery, and atrocious 
assault and battery is, d o n ’t y o u ?

M r. S im a n d l: I o b je c t  to  that. F requently  
the courts and law yers d iffer on  that p rop osi-

tion.
T h e  C ou rt: H e  asks him  i f  he knew .

Q . (C on tin u ed .) Y o u  k n ow  w hether o r  n o t you  
4 0  w ere  con v icted  o f  a trociou s assault and battery, o r  

w hether you  w ere con v icted  o f  sim ple assault and bat-
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Defendant’s Witness, John Cosgrove, Jr., Re-direct

te ry ?  A . I d o n ’ t k n ow  w hat the charge was. I 
k n ow  w hat I did.

Q . A n d  y ou  k n ow  y ou  pleaded g u ilty ?  A . I 
p leaded gu ilty  to  it.

Ql But y ou  d on ’ t k n ow  w hether you  pleaded gu ilty  
to an indictm ent fo r  a trocious assault and battery, 
o r  to  an indictm ent fo r  assault and battery ? A . N o , 10 
I d o n ’t kn ow .

Q . W e re  y ou  interested enough  to find o u t?  A .
I w as interested enough, but I never fou n d  out.

Q . D id n ’t you  tell m e  o n  the last trial on  page 
291 , d idn ’ t y ou  say this, that you  w ere con v icted  o f  an 
a trociou s assault and battery  ( r e a d in g ) : “ T h at you  
w ere  con v icted  o f  a trociou s assault and battery? A .
Y es , s ir” ? D id n ’t y ou  say th at? A . I d o n ’t believe 
it w as atrocious assault and battery. 2 0

Q . D id n ’t y o u  say this on  page 2 8 9 : “ Q . Y o u  
w ere con v icted  o f  a trocious assault and battery? A .
I believe that is w hat the charge w a s” ? D id n ’t y ou  
say that? A . W ell, that answ er im plies that there is 
som e doubt in m y  m ind.

Q . D id n ’t y ou  say that “ I believe that is w hat the 
charge w as” ? A . Y es.

Q . N o w , d o  y ou  say that it w as atrocious assault 
and battery, or  that y ou  d o n ’t k n ow ? A . I d o n ’t 3 0  
k n ow  w hich  it was.

Q . Y o u  d o n ’t k n ow  w hich  it w a s? A . N o . 

R E -D IR E C T  E X A M I N A T I O N  by M r. Sim rndl:

Q . It w as a street fight, you  sa id ; is that r igh t?

M r. W a c h e n fe ld : I ob je ct  to  that.
O b je ction  sustained.

4°
T h e C o u rt : D id  y ou  fix  the date w hen y ou  said 

you  had the talk w ith  Sussm an?
T h e  W itn ess : N o , I d id  not.
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State’s  W itness, Francis O ’Mara, Direct

M r. S im a n d l: O utside o f  three character
w itnesses w h o have n ot arrived , I rest. I f  the 
prosecu tor is w illin g  to  let m e read into the 
record : M orris  C ohen , police  sergeant, M on t-
c la ir ; Jam es M oon ey , real estate m an, M on t-
clair, and T h om a s F . R oa ch , real estate m an

10 at M ontcla ir.
T h e  prosecu tor stipulates that i f  the three 

m en above nam ed w ere present they w ou ld  
testify  to  defen d an t’s g o o d  character, and that 
this stipulation is to  have the same effect as i f  
they w ere present and so testified : General 
reputation fo r  honesty, prudence and ca re fu l-

ness.

20 D E F E N D A N T  R E S T S .

F R A N C I S  O ’ M A R A , recalled on  behalf o f  plain-
tiff, fu rther testified as fo llo w s :

B y  M r. W achenfeld:

Q . D id  I ask you  b e fo re , i f  y ou  knew  M r. C os- 
30  g rove , the defendant, b e fo re  M a y  15? A . Y es.

Q . H o w  lon g  b e fo re  that had you  k n ow n  h im ? A . 
A ll  m y  life .

Q. D o  y ou  k n ow  w here C osg rov e  liv es?  A . Y es. 
Q . O n  that night o f  M a y  15 d id  you  see C osg rov e  

com e out o f  his h ou se? A . Y es .
Q . W h a t tim e o f  n ight w as it?  A . It w as about 

nine o ’ clock .
Q . W h a t d id  y ou  see h im  d o ?  A . H e  w as h u rry- 

4 0  ing  tow ard  police headquarters.
Q . W a s  he d o in g  anyth ing w ith  his c lo th in g ?  A . 

H e  w as button ing  his overcoat.
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State’s  W itness, Francis O ’Mara, Cross 

C R O S S -E X A M I N A T I O N  by M r. Simccndl:

Q . Y o u  are the gentlem an w h o  w as standing out 
th ere?  A . Y es.

Q . W ith  the oth er tw o  m en ? Is that r igh t?  A .
Y es.

Q . A n d  y ou  n oticed  this v ery  particularly , d id  y ou  ? 10
A . Y es.

Q . W h ere  w ere y ou  ju st p r io r  to  nine o ’c lock , can 
y ou  tell u s?  A . In  the can dy  store in the corner.

Q . H o w  lon g  w ere y ou  in the can d y  store?  A . 
A b o u t  three m inutes.

Q . W h ere  w ere  y ou  b e fo re  that? A . S tand ing  on  
the corner.

Q. W h o m  d id  y ou  see pass by  there d u rin g  that 
tim e? D o  y ou  rem em ber, w hile y ou  w ere  standing 20  
on  the co rn er?  O ther than C o sg ro v e ?  A . Several 
m en.

Q . W h o ?  M ention  one. A . F riends o f  mine.
Q . W h o ?  M en tion  one. A . A  fe llow  by  the nam e 

o f  F ix ler .

Q . W h a t w as he d o in g ?  A . H e  w as g o in g  up to  
the restaurant to  eat.

Q'. Is that the on ly  on e y ou  can rem em ber? A . 
A n oth er  fe llo w  by  the nam e o f  D eering. 30

Q . T h e y  are all g o o d  friends o f  y o u rs?  A . Y es.
Q . A n d  y ou  are sure you  saw  them  th ere? A . I 

saw  them.
Q . T h e y  spoke to  y o u ?  A . Certainly.
Q'. W h a t d id  they say? D o  y ou  rem em ber?

M r. W a ch e n fe ld ; W h a t d ifferen ce  does it 
m ak e?

T h e  C ou rt: W e  can ’ t hear all the conversa-
tion. I think that’ s g o in g  to o  far. 4 0
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State’s W itness, Francis O ’Mara, Cross

Q . W h en  did  y ou  see the car g o  in ?  A . I d idn ’t 
see the car g o  in.

Q . W h en  did  som eone tell y ou  the car w ent in ?  
A . Just a fe w  m inutes b e fo re  I w ent in the candy 

store.
Q . T h en  you  w ere in there three m inutes b e fo re  

10 y ou  cam e ou t?  A . T h a t w as nine o ’ clock .
Q . H o w  d o  y ou  k n ow  that? A . I k n ow  w hat tim e 

the fire bell rings.
Q . Y o u  knew  it by  the fire be ll?  A . Y es.
Q . H o w  soon  a fter  y ou  heard the fire bell d id  you  

see C o sg ro v e ?  A . Just about that time.
Q . W h e re  w as h e?  A . G o in g  fr o m  his house to -

w ard  the police  headquarters.
Q . A t  the tim e the fire bell ran g? A . Y es.

20  Q . W h ere  w as he w hen you  heard the fire bell ring  ? 
A . C rossin g  the street by  V a lley  R o a d  and B loom fie ld  
A ven u e  fr o m  his house.

Q . Y o u  are sure o f  that? A . Y es.
Q . W h a t  drew  you r attention to  h im  button ing  his 

co a t?  A . W e ll, I saw  him  every  night.
Q . D o e s  he alw ays button  his co a t?  A . W e ll, he 

is alw ays in a hurry.
Q . H e  is alw ays in a h u rry  and y ou  are sure o f  

30  it?  A . P ositive.
Q . N oth in g  unusual to  see C osg rov e  running a long  

the street button ing his coat ? A . I alw ays say H ello  
to h im  w hen  he passes.

Q . Y o u  are alw ays there at n ight to  see h im  w hen 

he passes? A . Y es.
Q . Y o u  have seen h im  button his coat on  previous 

occasions ? A . Y es .
Q . D id  y ou  testify  on  the last tr ia l?  A . Y es .

4 0  Q . W e re  y ou  subpoenaed? A . Y es .
Q . But they d idn ’t call you , d id  th ey? A . N o .

S T A T E  R E S T S .
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M r. S im a n d l: In v iew  o f  the length o f  the testi-
m on y  and pretty  nearly  th irty-eight witnesses sw orn ,
I w ou ld  like to  ask som e tim e to  g o  into it b e fo re  
I sum  up this ca se ; and m y  requests to  charge ought 
to be here m om entarily . Y o u r  H o n o r  w ill appreciate 
that this case took  a w hole lot lon ger to  try  than last 
time.

M r. W a ch e n fe ld : I d o n ’t m in d  indu lging  to  a cer-
tain extent, but w e have exten ded  every  courtesy . W e  10 
have extended  and stipulated. A n d  w e have h a lf an 
h ou r now .

T h e  C ou rt: I think it w ill be as fa ir  to  one side 
as to  the other to  sum  up im m ediately. W e  have at 
least h a lf  an hour. S o  w e  w ill have both  sides sum 
up.

R ecess fro m  3 :3 5  to  3 :5 0  P . M .

M r. S im an d l: I m ove to  d irect a verd ict on  the 
g rou n d  that the State has not p roved  beyon d  a rea-
sonable doubt all the elem ents o f  the crim e as neces-
sarily  alleged in the ind ictm ent; and second ly  on the 
g rou n d  that the defendant should not have been 
brou gh t to trial, fo r  the reason stated in m y  original 
m otion . 2 0

M otion  denied. E xception .

M r. S im andl sum m ed up.

In  the course o f  M r. S im andl’ s rem arks, term inat-
in g  w ith  the w ord s “ because o f  the arrest there,”  the 
fo llo w in g  occu rred :

M r. W a ch e n fe ld : I  ob ject. T h ere  is n o  p r o o f  in 
this case and w e respectfu lly  subm it that counsel is 
taking advantage o f  it, that he w as ever con v icted  in ^
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M ontcla ir. H e  w as asked on  the w itness stand i f  he 
w as ever con v icted  o f  a crim e, and he said he w as 
not. H e  then said, “ I w as in a little trouble at M on t-
cla ir .”  C ounsel d id  n o t  at that tim e ask h im  w hat 
the trouble was. T h ere  isn ’t one w ord  o f  testim ony 
in this case that D ever w as ever arrested in M o n t-

clair.
M r. S im a n d l: H e  was asked the question , “ W ere  

10 y ou  ever con v icted  o f  c r im e ?”  H e  said, I had a little 
trouble in M on tcla ir .”  I said, “ A ll  right. A s  the 
result o f  that trouble, d id  you  lose y ou r  jo b ?  H e  

said, “ Y e s .”
T h e  C ou rt: D id n ’ t he say he w as handed a ticket 

f o r  speed ing?
: M r. S im an d l: N o , that w as a w itness by  the nam e 

o f  B ig e low  (? )•
> M r. W a ch e n fe ld : I still insist that there is n o  tes- 

20 tim on y  that D ever w as arrested in M on tcla ir , and 
that he hasn ’t a righ t to  say that to  the ju ry .

T h e  C ou rt : W h a t  the testim ony is o r  is not, gen-
tlem en, is f o r  y ou r  ju d gm en t and y ou r  reco llection ; 
and it is y ou r  duty to  be gu ided  by  y o u r  ow n  reco l-
lection  on- that subject, and n ot by  w hat counsel m ay 
say and n ot by  w hat the C ou rt m ay say. A s  fa r  as 
the recollection  o f  the C ou rt goes, there is n o  testi-
m on y  that this m an w as arrested. B ut that does not 

30 b ind  you , and i f  that does n ot co in cid e  w ith  y ou r  
recollection  y ou  are to  d isregard  it and fo l lo w  you r 
ow n  recollection . A n d  the same th ing  fo llo w s  w ith 
re feren ce  to  the recollection  o f  counsel. I f  the reco l-
lection  o f  counsel d iffers fr o m  y ou r  ow n  recollection  
y ou  are to  d isregard  it and fo l lo w  y ou r  ow n  recollec-
tion , because you  are the ju d ges o f  the facts, and the 
responsibility  o f  ju d g in g  the facts and the right t o  

ju d g e  the facts is w ith  you .

4 0  M r. S im andl then con clu ded  his sum m ing up.
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M r. W a ch en fe ld  sum m ed up.

D u rin g  M r. W a ch e n fe ld ’s rem arks the fo llo w in g  
occu rred :

M r. S im a n d l: I  d on ’ t like to  interrupt, but there 
is n o  evidence in this case and w e  are n ot try in g  M r. 
C osg rov e  f o r  k illing  a w om an.

T h e  C ou rt: Y es , there is n o  evidence in this case 
about an ybod y  being  killed, gentlem en, and y ou  w ill 
d isregard  anyth ing that is said on  that subject.

M r. W a ch e n fe ld : I  d o n ’t w ant to  argue th a t; but 
there is evidence, i f  I  m ay  say so. W itn ess—

T h e C o u rt : W e ll, never m ind w hether it is o r  not. 
M r. W a ch e n fe ld : A n d  then another thing. W h ile  

w e w ere re fe rr in g  to  the testim ony, it w as at the in-
stance o f  M r. S im andl that w e stipulated that, this 
testim ony w hich  had been g iven  w as in the trial o f  
the case o f  the State against John  C osg rov e  fo r  m an-
slaughter. I d idn ’ t put that in.

T h e  C ou rt: W ell, never m ind w hether there is ev i-
dence in the case o r  not, o f  an ybody  being  killed. 
T h at question  is irrelevant to  this issue and it is n ot 
to  be regarded. In  other w ords, it is not to  be re-
garded  that because som ebod y  m ay o r  m ay n ot have 
been k illed this m an is gu ilty  o r  n ot guilty . T h at fact 
has n o  bearin g  upon  the issue here. W e  are try in g  
an indictm ent w hich  w ill be handed to  you  w hen you  
g o  into the ju ry  room , and it’ s upon  that indictm ent, 
gentlem en, that this m an is being tried, and n o other.

M r. S im an d l: A g a in  I am  sorry  that there w as no 
ev idence that M r. O tis started o r  attem pted to  fix  
those m udguards.

T h e  C ou rt: T h a t is m atter that is in the hands o f  
the ju ry , and I have already instructed them  as to  
the statem ents o f  counsel. T h ey  are the ju d ges  o f  
the facts.

A ft e r  counsel had sum m ed up :

10
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Stenographer s Certificate

T h e  C ou rt: It is n ow  5 :1 2  o ’ clock . W e  w ill ad-
jo u rn  to  1 0 :1 5  tom orrow . In  the m eantim e, gentle-
men, y ou  w ill please n ot discuss this case, n or perm it 
anyone to  discuss it w ith  y o u  o r  to  m ention  it to  y ou  
o r  to  talk to  y ou  in any w a y  upon  the su b ject o f  this 
case, betw een n ow  and tom orrow  w hen y ou  w ill k indly 

10 return at 1 0 :1 5  sharp. T h an k  you , gentlem en.

A d jo u rn e d  to  M arch  13, 1924, at 1 0 :1 5  o ’clock .

Stenographer’ s Certificate.

20 St a t e

VS.

J o h n  Co sg r o v e , Jr.

I, A lan  G. K ennish , on e  o f  the stenographers o f  
the E ssex  C ounty  C ourt o f  G eneral Q uarter Sessions, 
d o  hereby ce r t ify  that the fo re g o in g  transcript con - 
tains the entire record  o f  the proceed ings and testi- 

^  m on y  taken at the trial o f  the case o f  the State o f  
N e w  Jersey vs. Joh n  C osg rov e , Jr., on  indictm ent 
num ber 89, fo r  a trocious assault and battery, w hich  
said trial w as held b e fo re  the H on ora b le  Dallas F lan- 
nagan, presid ing  Judge o f  the E ssex  C ou n ty  C ourt 
o f  General Q uarter Sessions, and a ju ry , on  T uesday, 
M arch  11th, W edn esd ay , M arch  12th, and T h u rsday  
M arch  13th, 1924, at N ew ark , N . J.

A L A N  G. K E N N I S H .
4 0
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Charge.

T u esday , M arch  1 1 , 1924.

T h e  C ou rt charges the ju r y  as fo llo w s : 

F l a n n a g a n , J. :

Gentlem en o f  the ju r y :  T h ere  are fo ù r  instruc-
tions w hich  are param ount ones, and m y entire charge 
is to  be u n derstood  as con tro lled  by  and subordinate 
to  them .

F ir s t : T h e  C ourt is the ju d g e  o f  the law, and as 
such it is its fu n ction  to  pass upon all questions o f  
law  arising  in the trial, and to  in fo rm  the ju ry  o f  
the law  g overn in g  the case ; and it is the du ty  o f  the 
ju ry  to  fo llo w  the law  as it m ay be stated by the 
C ourt.

S econ d  : T h e  C ou rt has n o  p ow er to decide or  to  
instruct the ju ry  h ow  to  decide any question  o f  fact. 
T h e  ju r y  are the sole and final ju d ges  o f  the facts, 
the w eigh t o f  the testim ony and other evidence, the 
cred ib ility  o f  w itnesses, in ferences to  be draw n  fro m  
the evidence, and o f  in ferences, issues and questions 
o f  fact w hatever, includ ing the ultim ate conclüsion  o f  
gu ilty  o r  n ot gu ilty  to  be reached on  all the evidence 
in the case. A s  ju d g e s  o f  the facts it is their function , 
responsib ility  and duty  to  recollect w hat the evidence 
is, and all o f  the evidence, the occurrences dur-
ing  the trial, the appearance and con du ct o f  the w it-
nesses, w hether evidence is o r  is not in the case, and 
w hether it is disputed o r  undisputed, and the ju ry  
m ust n ot be gu ided  by  the recollection  o f  the Judge 
o r  o f  counsel, but m ust be con trolled  by  their ow n  
recollection  alone in all such m atters. I f  the C ourt 
should at any tim e m ake any statem ent o f  his recol-
lection , o r  should even g o  further and m ake definite
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affirm ations, n o  m atter h ow  positive, in regard to any 
o f  such m atters, it is the du ty  o f  the ju ry  to  d isregard  
such expressions o f  the C ourt except w here the same 
co in cid e  w ith  their ow n  recollection .

T h ir d : T h e  C ou rt has the righ t to  com m ent on  the 
j a  evidence, but in his references thereto  does n ot under-

take to  say w hat the evidence is o r  is not, but on ly  his 
recollection  o f  it ; and the ju ry  m ust consider, in de-
c id in g  the case, n ot on ly  the evidence re ferred  to  b y  
the C ourt, but all the evidence. T h e  C ourt has also 
the right, i f  it sees fit, to  express its op in ion  on  the 
evidence, poin tin g  ou t w hat portion s o f  the evidence, 
situations o r  circum stances seem  to  it in its op in ion  
salient, con tro llin g  or  persuasive, and indicating  any 

2 Q in feren ces o r  conclusions o f  fa ct w h ich  it w ou ld  or  
m ay  draw  fro m  the w h ole  or  parts o f  the e v id e n ce ; 
but the ju ry  are n ot bound thereby and m ay  d isregard 
any and all o f  such expressions i f  they  see fit.

F o u r th : T h e  defendant is presum ed to  be innocent 
and he m ust be proved  beyon d  a reasonable doubt 
gu ilty  o f  the crim e charged, and o f  each and all o f  
its elements. T h e  burden  o f  so p rov in g  the defen d an t 
gu ilty  rests upon  the State th rou g h ou t the w h o le  

30 case and never shifts. T h is  rule is an ultim ate one 
su rv iv in g  all others, it is an independent and final p ro -
tection  to  the defendant, and notw ithstanding  all 
other presum ptions and burdens, i f  any arise in the 
case, it rem ains upon  the State until and a fte r  all 
the ev idence is in, w hen the ju ry  m ust con sider upon 
all the evidence in the case w hether o r  n o t this bur-
den has been sustained. I f  the ju ry  are then satisfied 
upon  all the evidence that the defen d an t is p roved  

4 0  gu ilty  b eyon d  a reasonable doubt, the v erd ict m ust be
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g u ilty ; i f  n ot so satisfied, the verd ict m ust be n ot 
gu ilty . R easonable dou bt is n ot a m ere possible 
doubt. It is that state o f  the case w hich , a fte r  an 
entire com parison  and consideration  o f  all the evi-
dence, leaves the m inds o f  the ju ro rs  in that con d ition  
that they cannot say they feel an ab id in g  con v iction  
to  a m ora l certainty o f  the truth o f  the charge. 1 0

I have received, gentlem en, som e requests to  charge 
in behalf o f  the defendant. O ne reads this w a y :

“ T h e  w itnesses, D ev er  and K rauss, have adm itted 
that they have been con v icted  o f  crim e and y ou  are 
entitled to  take this fa ct in to  con sideration  w hen  pass-
in g  upon  the cred ib ility  o f  either o f  these w itnesses5 

testim on y .”
20

I so  charge you , gentlem en, and the same th ing  ap-
plies to  the defendant, C osg rov e , h im self, w h o  adm its 
that he w as con v icted  o f  crim e.

A n oth er  request, gentlem en, w hich  I have m odified  
is as fo l lo w s :

“ T h e  m ere fact that the defendant has been in-
d icted  b y  the G rand Jury raises n o  presum ption  
against the defendant and overcom es none in his 
fa v or . It is a m ere step in the cause and the indict- 30  
m ent is o f  n o  evidential value.”

I so  charge you , gentlem en, that request as m od i-
fied.

A n oth er request, gentlem en, w hich  I have m odified , 
and as m odified  reads as fo llo w s :

I f  y ou  are satisfied beyon d  a reasonable dou bt 
fr o m  the evidence that an autom obile  struck  and in-
ju re d  L illian  D ow lin g , and that the autom obile  w h ich  4 0
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struck her d id  n o t  stop  a fter  the accident, this fa ct 
alone is n ot sufficient to  ch arge the d river  o f  the car 
w ith  the crim e o f  a trocious assault and battery. It 
is on ly  one fa ctor  in the ev idence upon  w h ich  y ou  
are to  determ ine w hether o r  n ot the con d u ct o f  the 
driver o f  the autom obile  w as such as to  ju s t ify  a ver- 
diet o f  gu ilty  under all the facts and circum stances 
o f  the case and under the entire charge o f  the C ou rt.”

I so  charge you , gentlem en, that request as m od i-

fied.
A n oth er  request in beh alf o f  the defen d an t reads 

as f o l lo w s :

. “ T estim on y  has been o ffe red  by  several w itnesses
as to  the speed o f  the autom obile  alleged to  have in- 

20  ju fe d  L illian  D ow lin g . T hese are m ere op in ion s on  
the part o f  the w itnesses o ffe r in g .th em , and y o u  m ay 
inqu ire in to the facts and circum stances upon  w h ich  
the w itnesses based their op in ion s ; such as their op -
portun ity  to  observe the car, their ability to  ju d g e  
speed, the w eather conditions,, the type o f  car and its 
con d ition  and their truthfu lness in g iv in g  their op in -
ion  o r  testify in g  to  the facts  o ffered  to  support it, 
b e fo re  g iv in g  any w eight to  the op in ion  o ffe re d .”

30
I so. charge you , gentlem en.
W h ere  a party is surprised by  the testim ony o f  its 

w itness it m ay  in troduce p r ior  inconsistent statements, 
w ritten  o r  verbal, n ot to  im peach the w itness or  his 
w h ole  testim ony, but on ly  to  neutralize that part o f  
the testim ony inconsistent w ith  the p r io r  statem ents; 
nam ely, to  w ipe the slate clean as to  that part o f  the 
testim ony. T h e  prior  statem ents are n ot evidence, but 

4 Q can, w hen  proven  to  have been m ade, on ly  neutralize 
the present inconsistent statements, and n oth in g  m ore.



293

Charge

T h e  defen d an t interposes in this case a defense 
k n ow n  as an alibi ; that is to  say, a defen se  arising 
upon  p r o o f  that the prisoner w as elsew here at the time 
that the crim e w as com m itted , and consequently  inca-
pable o f  bein g  the gu ilty  person. T h e  presence o f  the 
accused at the tim e and place o f  an alleged crim inal 
act is not presum ed o r  assum ed. In  every  case w here ^10 
the presence o f  the jiccu sed  at the com m ission  o f  the 
crim e is essential to  his con v iction — and it is in this 
case— the State m ust establish that fa ct beyon d  a rea-
sonable doubt.

T estim on y  tending  to  break the fo rce  o f  the State’ s 
prima facie case by  testim ony that the defendant w as 
alibi is n o t the o ffe r  o f  an affirm ative issue ad-
vanced by  the d e fen se ; it is m erely  sh ow in g  a state 
o f  facts inconsistent w ith  an essential elem ent o f  the 2 0  

indictm ent. T h e  ju r y  m ay, notw ithstanding  such 
testim ony, believe that the defen d an t w as present as 
charged, o r  they m ay beli'eve that he w as absent, in 
w h ich  event he is said to  have p rov ed  his alibi.

A  third result m ay be  that the d e fen d an t’s testi-
m on y  m ay create such a degree  o f  uncertainty as to  
his w hereabouts that the ju ry  are n ot satisfied beyon d  
reasonable doubt o f  his guilt o f  the crim e fo r  w hich  
he w as indicted. 30

I f  the alibi fail, that is to  say, the defen se  o f  a li-
b i is overcom e by the State o r  is disbelieved and there-
fo r e  d isregarded  by  the ju ry , it does n ot b y  any 
m eans fo llo w  that the defen d an t is guilty. T h e  State 
is still under the burden o f  establishing the guilt o f  
the accused b y  evidence w hich  shall sa tis fy  y ou  b e -
y on d  a reasonable doubt that he is guilty . I f  reason-
able doubt o f  gu ilt is raised even by  inconclusive 
ev idence o f  the alibi, the defendant is entitled to the ^  
benefit o f  it by  an acquittal.
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N o w , gentlem en, there has been testim ony in this 
case tending  to  indicate that this defen dan t fled. 
T h a t is, it is alleged by  the State and its w itnesses sav 
that he w as there at this tim e, and that a fter  this little 
g irl w as struck he continued on  his w a y  at a rapid 
rate o f  speed. In  other w ord s , the State con ten ds 

10  that h e  fled. N ow , i f  y ou  believe fro m  the testim ony 
b eyon d  a reasonable dou bt that the defendant, fear- 
ingf an accusation  o f  the crim e w ou ld  be m ade against 
him , f o r  the purpose o f  evad in g  that accusation, took  
re fu g e  in flight, then y ou  m ay consider that flight in 
connection  w ith all the other testim ony and evidence 
in the case, because the flight o f  the defen d an t a fter  
the com m ission  o f  the deed is a circum stance tend-
in g  to  p rov e  a consciousness o f  guilt. It is w ell recog - 

2 0  n ized  that the flight o f  one accused o f  a crim e, or  his 
escape fr o m  custody, or  his attem pt to  take h is  ow n  
life , m av be g iven  in evidence upon the trial o f  an in-
dictm ent fo r  the crim e charged. Such  ev idence is 
deem ed i f  and w hen unexplained to' raise som e in -
feren ce  o f  guilt akin to  the in feren ce  deem ed to  arise 
upon  the fabrica tion  o f  false evidence o r  the sup-
pression  o f  true evidence.

N o w , gentlem en, evidence has been brou g h t b e fo re  
30 y ou  and in troduced  o f  the g o o d  reputation o f  the de-

fendant. It is the righ t o f  a person  charged  w ith  
crim e to  have all the relevant testim ony, includ ing 
that relating to  his g o o d  character o r  reputation, con -
sidered by  the ju ry  in every  case, and i f  on such con -
sideration  there exists reasonable dou bt o f  his guilt, 
even though  that dou bt be engendered m erely  b y  his 
prev ious g o o d  repute he is entitled to  an acquittal. 
But, i f  fr o m  the entire evidence, in clud ing  that re- 

^  lated to  g o o d  character or  reputation, the ju ry  believe
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the defendant gu ilty  b eyon d  a reasonable doubt, he 
shou ld  be  con v icted , and the evidence o f  g o o d  char-
acter o r  reputation should n ot alter the verdict.

N ow , i f  y o u  believe, gentlem en, that any w itness 
in this case w ilfu lly  o r  k n ow in g ly  o r  intentionally  tes-
tified fa lsely  to  any m aterial fa ct in this case, y ou  
m ay  g ive  such w eigh t to  his o r  her testim ony on  other 
points as you  m ay think it entitled to, o r  y ou  m ay 
d isregard  it altogether. False in one thing, false in 
all th ings— is n o t a m an datory  rule o f  ev idence, but is 
rather a perm issible in feren ce  that the ju r y  m ay or 
m ay not draw  w hen con v in ced  that an attem pt has 
been m ade to  m islead them  in som e m aterial respect. 
Y b u  are at liberty, gentlem en, to  s ift  the ev idence o f  
such a w itness and to  take out the fa lse  fro m  the true 
in y ou r  op in ion . Y o u  are at liberty to  believe a part 
o f  the evidence, w hat part y ou  m ay  believe to  be  true, 
and re ject and disbelieve that part that y ou  m ay be-
lieve to  be false, i f  any.

N ow , gentlem en, this case has occu p ied  y ou  fo r  
som e tim e, and y ou  have heard all o f  the testim ony, 
and, o f  course it is y ou r du ty  to  consider all o f  the 
testim ony and to  con sider the testim ony o f  all o f  the 
w itnesses. O ne o f  the im portant issues in this case 
is as to  w hether or  not the defen dan t w as present at 
the tim e this little g irl w as struck. T hat, gentlem en, 
is an im portant issue, and I w ill discuss that m ore 
fu lfy  w ith  y ou  later in m y  charge, or  w ill re fer  to it 
again.

N o w , this defen dan t com es b e fo re  y ou  gentlem en 
under an indictm ent w hich  has been fou n d  by  the 
grand inquest o f  this county , and this indictm ent con -
tains tw o  counts, the first o f  w hich  is fo r  assault and 
battery, and the second  fo r  a trociou s assault and bat-
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tery. A n y  w ilfu l, un law fu l tou ch in g  o f  another’s 
person  is an assault and battery. A n  atrocious assault 
and battery is an assault and battery by  m aim ing  
o r  w ou n d in g  another. T h e  w o rd  atrocious is used 
in the legal sense. It does not necessarily  involve  an 
atrocity . A tro c iou s  assault and battery m erely  m eans 

1 0  an assault and battery  by  m aim ing  o r  w ou n d in g  an-
other. T h e  extent o f  the m aim in g  or  w ou n d in g  does 
n ot con trol.

N o w , I w ill read y ou  gentlem en an extract fro m  
the law s o f  ou r  S ta te :

“ T h e  fo llo w in g  rates o f  speed m ay be m aintained, 
but shall n ot be exceeded, upon  any public street, 
public road, or  public turnpike, public park, o r  park- 

2 0  w ay , o r  public drivew ay, or  public h igh w ay , in this 
state, by  anyone d riv in g  a m o to r  vehicle. A  speed o f  
one m ile in fo u r  m inutes a t the ju n ction  or  intersec-
tion  o f  a prom inent crossroad  w here such a street, 
road  o r  h igh w ay  passes th rou gh  the open  country, 
the term  ‘open  cou n try ’ m eaning w here houses are 
on  an average m ore  than one hundred feet apart.”

“ A  speed o f  one m ile in five m inutes w here such 
street o r  h igh w a y  passes through  the built up p ortion  

30 o f  a city, tow n , tow nship , b orou g h  o r  v illage, w here 
the houses are on  an average less than one hundred 
fee t apart.”

“ N oth in g  in this act contained shall perm it any per-
son  to  drive a m otor  vehicle recklessly o r  at any speed 
greater than is reasonable, h av in g  regard  to  the traffic 
and use o f  the h ighw ays, or  so as to  endanger life  
o r  lim b, o r  to in ju re  the property  o f  any person .”

4 0  I have read y ou  this law , gentlem en, because i f  it 
w as v iolated  it is one o f  the circum stances fo r  you  
to  consider in reach ing y ou r  verdict.
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T h e  State does not claim  that it is entitled, and it is 
n o t entitled to  a verd ict i f  the defen dan t w as gu ilty  o f  
neg ligen ce  only. In  order to  ju s t ify  a verd ict o f  
gu ilty , there m ust be m alice and an intention  to  in-
flict in ju ry . M a lice  m ay be im plied from , the d o in g  
o f  an un law fu l th ing  fro m  w hich  in ju ry  is reasonably 
to  be apprehended, and an intention  to  in ju re  need not 
be specifically directed  to  the particular individual 
that w as in jured , but m ay be in ferred  in law  fro m  
the consequences that are naturally to  be apprehended 
as the result o f  the particular act, the d o in g  o f  w hich  
w as intentional. T h e  prisoner m ay  be taken to  have 
intended the natural consequences o f  that w hich  he 
did. F o r  exam ple, gentlem en, i f  a m an w ilfu lly  and 
intentionally  fires a gun in to a crow d  o f  pedestrians 
la w fu lly  in the street, and unexpected ly  hits the per-
son he loves best in the w or ld  not suspecting his or  
her presence in the crow d , m alice cou ld  be im plied and 
intent in ferred . O he w h o  does such things cannot 
escape on  the g rou n d  that he did  n ot intend to  in jure 
the particular person  struck.

N o w , an autom obile, like a gun, is a dangerous in-
strum entality under som e circum stances. I f  a gun  is 
fired in a rem ote forest, o r  an autom obile run at a 
h igh  rate o f  speed i$ an unsettled country, that is one 
th in g ; but i f  a gun is fired at random , o r  an au tom o-
bile run at a h igh  rate o f  speed in the streets o f  a city, 
that is quite another thing. A ll the facts and circu m -
stances m ust be considered. r

B y  w ay  o f  fu rther illustration, gentlem en, I w ill 
read y ou  another case. T h e  defendant w as in the 
ga llery  o f  a theatre, w hich  was reached by  a staircase 
lighted by  gas light, at the bottom  o f  w hich  w as a 
pair o f  fo ld in g  doors . A t  the end o f  the perform an ce
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the defen d an t ran quickly d ow n  the stairs turn ing  ou t 
as he w ent the gas lights on  the m iddle and low er  
landing and c los in g  w ith  a bar the d oors  o f  ex it. A s  
a consequence o f  w hich  there w as a ja m  on  the stair-
case in w h ich  several persons w ere  in jured . In  co m -
m enting upon  that state o f  facts, the C ou rt s a id .

® “ T h e  person  m ust be taken to  have intended the 
natural consequences o f  that w h ich  h e did. Hie acted 
u n law fu lly  and m aliciously , n ot that he had any per-
sonal m alice against the particular individual in ju red , 
but in the sense o f  d o in g  an act calculated to  in jure, 
and by  w h ich  others w ere  in fa ct in jured .

S o  in the case at bar, gentlem en, i f  you  find that the 
defendant w as at the tim e and place charged w ilfu lly , 

2 0  k n ow in g ly , and intentionally  running his autom obile 
at a  rate o f  speed and in such m anner w hich , under 
all the facts, circum stances and con d ition s ex istin g  in 
the case, w as to  h im  con sciou sly  and ob v iou s ly  dan-
gerous to  pedestrians o r  others law fu lly  using the 
h igh w ay , and he hit and m aim ed o r  w ou n ded  the lit-
tle girl w ith  his autom obile w hile so  doin g , then y ou  
are at liberty, i f  y o u  see fit, to  draw  the in feren ce  I 
h ave indicated, and to  find h im  guilty o f  a trociou s as- 

2 0  sault and battery.
N o w , I w ill return, gentlem en, to  w hat I spoke o f  

a m om ent ago, n a m e ly : I said it w as an im portant is-
sue in th is case as to  w hether o r  n ot it w as the d e fen d -
ant in his car w h o struck this little girl. A s  I under-
stand the attitude o f  the defen d an t through  his cou n -
sel, it is n ot disputed that this little g irl w as struck 
and in ju red  that n igh t b y  an autom obile. T h e  ques-
tion , in that particular, w h ich  is contested  is w hether 

4 0  o r  n ot the defen dan t w as there present, and w hether
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o r  n ot he is the m an w h o  struck  by  an autom obile the 
little girl.

N o w , the State has prod u ced  a num ber o f  w it-
nesses. T w o  o f  those w itnesses t o  w h om  I w ill first 
re fe r  are K rau ss and D ever. A s  I recall it, both  o f  
those witnesses had been prev iou sly  con v icted  o f  
crim e, and, as I have said to  you , their testim ony m ay 
be a ffected  by  that fact. In  other w ord s , you  m ay  
take in to  consideration  the fa ct that they w ere con -
v icted  o f  crim e in w eigh in g  their testim ony and pass-
in g  upon  their cred ib ility ; and the sam e th in g  applies 
to  the defendant, w h o  says and adm its that he w as 
con v icted  o f  crim e.

T h e  n ex t w itness called by  the State, w as one, 
G adiosi, the one-legged  boy . H e  says he w as there, 
and he saw  Shaw  g et on  the runn ing  b oard  o f  this 
car. H e  saw  the car m ove  o ff, as I recollect it, and 
S h a w  g o t  on  the running board.

N ow , Shaw  is the y ou n g  m an w h o  testified here. 
Y o u  probab ly  w ill recall him . H e  w as the light-
haired  y ou n g  man. I w ill say that he m ade a fa v o r -
able im pression  upon  the C ourt. It is a lw ays the 
right, and som etim es the duty  o f  the C ou rt to  indi-
cate its v iew  in respect o f  the facts, but they have 
n o  b in d in g  fo rce  upon  the ju ry , and the ju ry  are at 
liberty  to  d isregard  them  entirely. A n d  I say, w ith  
that reservation , g iv in g  the ju r y  the benefit o f  such 
experience as the C ou rt has had, that Shaw  im pressed 
the C ourt favorab ly . N o w , Shaw  says that it w as f i f -
teen to  tw en ty  m inutes to  nine w hen this accident o c -
curred. H e  says that he ju m p ed  on  to  this running 
board. H is  v iew  w as n ot obstructed  by  a w ind  shield. 
H e  w as standing on  the running board . H e  said that 
they pursued this car w hich  had p a ssed ; that they fo l-
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low ed  it as fa r  as R id g e w o o d  A venue, near R i dge - 
W o o d  A ven u e, in Glen R id g e , and that there they 
ov ertook  it. H e  n oticed  this flap on  the rear o f  the car, 
w hich , he says, w as there, and w hich  he says is show n  
in the picture. H e  says h e  is certain that that w as 
the ea r ; that he never lost sight o f  it, as I recall. H e  

10 says that w hen they ov ertook  the car C osg rov e  w as 
the m an in the car. H e  says that he heard D ever 
speak to  C osg rov e , and heard h im  sa y : “ Jesus 
Christ, y ou  k n ow  m e, D anny. L a y  o f f  m e.”  H e  
says he noticed  the m udguard  and the m irror, and 
they w ere bent. H e  says that he w ent to  the rear o f  
the car to  take the license num ber, but b e fo re  he g o t  
the license num ber the car d rove  a w a y ; that h e  tried to 
w rite  d ow n  the license num ber fro m  his m em ory , 

20 and apparently he g o t  it w ron g . Hie says that he 
w ent back  to  N ew ark , and that he w ent t o  the F ifth  
Precinct, and reported  the m atter; that he gave there 
the nam e o f  “ Charles C osg rov e ”  because that w as 
the nam e he u n derstood  fro m  D ev er  as the nam e o f  
the man.

It  w as n ot K rauss o r  D ever w h o  w ent to  the pre-
cinct and reported this m atter, but it w as Shaw  w h o  
d id  so. A s  fa r  as the ev idence show s Shaw  had n o  
acquaintance w ith  this d e fen d a n t; he had n o  m otive  
as far as I recall in the evidence to  be antagonistic to  
him .

W e  then have the w itness D'aniel O dom s, w h o  w as 
a co lo red  m an. T h at co lo re d  m an w as the n ight m an 
in this garage. H e  says he w as n ot there w hen the 
car cam e in but he saw  the car later, and he w as to ld  
b y  D ietrich  to  take the fenders o f f  the car. H e  says 
he started to  d o  so  about nine o ’clock , n ot as late as 

4 0  ten o ’ clock , and that he w as stopped by  a detective.
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'H e cannot g ive  the exact tim e. H e  says the car was 
as sh ow n  in on e  o f  these pictures w hen he started to  
w o rk  on  it, and he says further that he had seen the 
car the m orn in g  o f  the sam e day  and the light w as n ot 
bent, the reflector w as n ot bent, the m udguard  had a 
dent in it, but w as n ot bent. H e  says the car w as ou t-
side on  a n ight unlocked , but he cannot say w hat * 0  

n igh t that was.

T h e  State calls D ietrich , Charles A . D ietrich , w h o 
says he is in the taxi business. H e  says he w as there 
in this garage w h en .th e  car cam e in, and he w as told  
b y  C osg rov e  to  take the fenders and the running 
board  o ff. H e  says the lam p w as bent back  s o  that 
the ligh t shone up to  the ceiling , and the m irro r  and 
the m udguard w ere  bent the sam e as in the picture, 
except that the light look ed  to  be pulled fo rw a rd  a 
little. H e  said he had a call about that tim e to  g o  
up to  South  M ountain  A ven u e, and that he look ed  at 
the c lock  on  the bu ild ing  there, and that it w as tw o  
m inutes to  nine o ’clock.

T h e  State then called a m an nam ed G annon. H e  
w as a p lum ber’ s helper. H e  says that he knew  C os-
g rov e  as a policem an. H e  says he saw  the car g o  
in to  the garage. H e  guesses it w as about 8 :4 0 ;  that 
h is attention  w as d irected  to  it by  the le ft  light shining 30  
in his eye. Hie w as stand ing on  the sidewalk.

W e  then have a w itness P ecola . H e  w as w ith  G an-
non  and O ’M ara. H e  saw  C o sg rov e ’s car g o  into 
the garage. H e  says the le ft  light shone in his face, 
and he w as attracted b y  the light. H e  says that C os-
g rov e  on ce  gave him  a ticket fo r  speeding, and that 
he w as fined.

W e  have a  w itness, O ’M ara, w h o  had som e trouble 
w ith  his back. H e  said he w as w ith  G annon, and
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that this tim e his attention w as n ot called to  the car 
until a fte r  it w ent in to  the garage.

N ow , the defen d an t calls M rs. Setphin. She says 
that on  the n igh t w hen this accident occu rred  the de-
fendant w as at her place. She g ives a tim e as t o  w hen 
he le ft  there w hich  co in cides w ith  his contention . 

10 She says that she saw  this car about a w eek  as I recall 
it, o r  som e considerable period  o f  tim e, b e fo re  this 
accident occurred , and she said that she n oticed  a dent 
in the m udguard. She pointed out the dent in  the 
m udguard  fr o m  the picture w h ich  y ou  gentlem en w ill 
recall. She said she g o t in to  the car, cam e by  it, took  
a ride to  som e place, cam e back h om e again. B uf, 
she says, she d id  n ot m ention  this dent in the m ud-
guard  to  an ybody  until a w eek  later.

20  T h e  defen se  calls a m an nam ed Pressm an. H e  
says that he received  an ord er fro m  C o sg rov e  fo r  
fenders. A n oth er  w itness, perhaps C osg rov e  h im self, 
I think it was, testified that all h is fenders w ere  in 
bad shape, and that he needed new  ones.

T h e  defen se  calls P olicem an  F agin . H e  says he 
w as standing about one hundred and fifty  feet fr o m  
the corn er o f  B loom fie ld  A ven u e, near the L ack a -
w anna station, near R id g e w o o d  A ven u e ; that he w as 

30  to ld  that a car had taken the clothes o f f  a child , and 
had been lo s t ; that this w as about ten m inutes to 
n in e ; and he says he w as to ld  that the car w as com in g  
through , that is, w as to  pass instead o f  h av in g  passed.

T h e  defen se  calls L ieutenant H igg in s , L ieutenant 
o f  P olice . H e  says that he w as there at th is t im e ; 
that he cam e up in the police  ca r ; that he saw  F ag in  
standing ov er  on  the street, and that h is  attention 
w a s  called to  F a g in  by  one o f  the oth er officers. 

&  F a g in  g o t in to  the car o f  this w itness Kraus's, and
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rode fo r  som e distance. H e  says that he w as told  
that the car w as to  pass, the car w hich  had in ju red  
som ebody .

W e  have a lso P olicem an  A n d erson , w h o  w as w ith  
L ieutenant H ig g in s  and the other policem en, and 
those three policem en  corrobora te  each other in a 
m easure at least.

W e  a lso have a y ou n g  m an called W e b b  called by 
the defendant. H e  says that K rau ss said n oth in g  to 
sh ow — in his hearing— w hether the car lost w as one 
w h ich  w as to  com e up fro m  N ew ark , o r  w as one 
w h ich  had already gon e  on  tow ard s M ontcla ir. T h e  
testim ony o f  som e o f  these w itnesses, I  d o n ’t rem em -
ber w hich , w as to  the e ffect that this car had gon e o n ; 
that it had stopped ; that w hile Shaw  w as try in g  to  
take the num ber o f  the car, the car d rov e  aw ay  and 
w ent on  up tow ards M on tcla ir  and disappeared in that 
w ay.

T h e  defen se  calls the w itness C on ley, w h o  says all 
fen ders w ere in bad cond ition . H e  saw  the car 

on  the m orn in g  o f  M a y  15th, that is the very  m orn -
in g  o f  this accident. H e  says that the fenders and 
the lam p w ere bent, but w ere bent m ore in the picture. 
T h e  reflector w as upright at that tim e, and that there 
w ere screw s loose  in the reflector.

T h e  defen d an t calls his sisters, and his m oth er ’s tes-
tim on y  is read w ith  the same e ffect as i f  she w ere 
here present by  stipulation.

T h e  defense calls a m an nam ed A lbert G ordon . 
H e  says he saw  the car on  M a y  14th, that is, the day  
b e fo re  the accident, and that the con d ition  w as the 
sam e as in the picture, and that it had been that w a y  
fo r  a m onth  o r  less. H e  says the car w ent out a fter  
d a rk ; that the lights w ere  l it ; and they w ere in the 
sam e con d ition  as show n  in the picture.
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W e  have another w itness fo r  the defendant, Jacob 
P raeger, w h o  says he sells fa rm  products. H e  says 
h e  saw C osg rov e  as h e  w ent in to this garage that 
n ig h t ; that it w as at e ig h t-th ir ty ; that he had n ot seen 
C osg rov e  fo r  som e tim e. C osg rov e  he had m et d ow n  
at the seashore som e tim e p rev iou s ; that C osg rov e  

10 said h ello  to' him , and he said hello to  C osgrove . 
N o th in g  m ore w as said. H e  did  n ot renew  their 
acquaintance any further. H e  says, h ow ever, that he 
m et C osg rov e  b y  accident later in fro n t  o f  Childs 
restaurant, and he asked C osg rov e  w hether he  w as 
the m an w h o  w as concerned  in this accident in M on t-
clair. T h is  occu rred  a fter  C osg rov e  had  been ar-
rested and charged w ith  this crim e.

N o w , w e  have C o sg rov e  h im self. H e  says he g ot 
20  h om e that n ight at 8 :3 0 ;  that he had his supper; 

dressed h im self in his u n ifo rm ; w ent to  the police 
station, and reported  there at n ine o ’ c lock  fu lly  
dressed w ithout hurrying. H e  says this car had  been 
in this con d ition  fo r  about a m on th ; that h e  had his 
lights on  com in g  h o m e ; that he had ord ered  new  
fenders around the latter part o f  A p ril, but he cou n -
term anded the order. N o w , gentlem en, w ith ou t re-
fe rr in g  any fu rth er to  the testim ony, y ou  w ill take 

30 into consideration  n ot on ly  the testim ony to  w h ich  I 
have re ferred , but all o f  the testim ony. It is f o r  you  
to  w eigh  this evidence. I t  is f o r  y ou  to  co m e  to  a 
conclusion . It is f o r  y ou  to  say w hether o r  n ot it 
is true that this b o y  Shaw , and these other people, 
d id  fo llo w  this m an up and overtake h im ; w hether 
that is a fabrication  ou t o f  w hole cloth  o r  not, because 
they testified defin itely  that it w as C osg rov e . It  is 
fo r  y ou  to  say w hether y o u  believe that or  not, and 
w hether the testim ony o f  those w itnesses ju s t ify  a
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verd ict under the charge o f  the C ourt and all the 
charge o f  the C ourt. It is f o r  y ou  to  say w hat cre-
dence, w eight, y ou  w ill g ive  to  the defense, t o  the 
con tention  o f  the d efen se  that this car w as in this 
con d ition  fo r  a period  o f  tim e, and w as driven  around 
in the con d ition  that w as testified to, and in such con -
d ition  as fa r  as the pictures reflect. 1 0

Gentlem en, the case is an im portant one. It in -
volves an accusation  against an officer o f  the law .
T h e  responsibility  o f  decid in g  it is upon  y ou  as 
ju d g es  o f  the facts, and I n ow  p lace the case, gentle-
m en, in  y o u r  hands fo r  such a verd ict as y o u  m ay 
think ju st upon  all the testim ony and upon  the entire 
charge o f  the Court.

Y o u  w ill recall that I have to ld  y ou  that this in -
dictm ent contains tw o  counts. Y o u  have a righ t to 
b rin g  in a v erd ict o f  gu ilty  on  the first count, w hich  
charges assault and battery. Y o u  have a right to  
b rin g  in a v erd ict o f  gu ilty  on  the secon d  count, w hich  
charges atrocious assault and battery, a trocious as-
sault and battery be in g  such assault and battery  as the 
C ou rt has defined to  you . T h e  w ord s  “ atrocious as-
sault and battery have the m eaning  in this indictm ent 
w h ich  the law  g ives them. O  y ou  are at liberty  to  
find this defendant n ot guilty . I f  y o u 'a r e  satisfied ^  
that the defen d an t has been proven  gu ilty  in the m an-
ner and as called fo r  b y  the charge o f  the C ourt, it 
is y o u r  du ty  to  find him  g u ilty ; and i f  n ot so  proven  
guilty , it is y ou r  duty  to  find h im  n ot guilty.

T h e  case, gentlem en, is w ith  you .

T h e  ju ry  retires.

T h e  C ou rt: A s  to: the requests to  charge o f  the 
defendant, the C ourt declines to  charge the requests 4®
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except as a lready charged, and g ives the defendant 
an exception  separately as to  each request to  charge.

M r. S im an d l: M a y  I a lso take an exception  to  y ou r  
H o n o r ’ s ch arg in g  m y  requests n o t in the fo rm  I 
presented them  to  the C ou rt?

E x cep tion  a llo w e d ; let it be sealed, and it is signed 
and sealed accord ingly .

M r. S im a n d l: M a y  I a lso take an exception  to  you r 
H o n o r ’ s charge, w herein  y ou r H o n o r  said— quite 
properly— that evidence o f  g o o d  character cou ld  raise 
a reasonable doubt, and then y ou r  H o n o r  said, a fter 
the reasonable dou bt had been arrived  at, evidence o f  
g o o d  character should n ot alter the verd ict. It is m y 
con ten tion  that that is inconsistent.

T h e  C o u r t : I d o n ’t believe that that is w h at I said.
M r. S im aridl' I f  y ou r H o n o r  d id  say that I  w ant 

an exception .
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord ingly .

M r. S im a n d l: I  also desire to  take exception  to 
y o u r  H o n o r ’s charge on  flight. It  is m y  contention  
there is n d  evidence o f  flight w ith in  the" m eaning o f  
that w o rd  at law .

E x cep tion  a llow ed ; let it be sealed, and it is signed 
and sealed accord ingly .

M r. S im a n d l: I  a lso  desire to  take exception  to  
y o u r  H o n o r ’ s illustration  o f  the firing o f  a gunshot

Judge.

DALLAS Judge.

r Judge.
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in to  a crow d ed  street as an apt illustration o f  a tro -
ciou s assault and battery under circum stances such as 
these. I  say, i f  y o u r  H o n o r  please, that the firing  
o f  a gunshot or  the possession  o f  a gun  under circu m -
stances as y ou r  H o n o r  stated them , is an u n law fu l 
th in g  in itse lf ; but the d r iv in g  o f  an autom obile is 
n o t un law fu l, and the d r iv in g  o f  an autom obile  at ^  
th irty  m iles an h ou r upon  this h igh w ay  is n ot unlaw -

ful. Y o u r  H o n o r  m ay  *say. th^t th ^ ^ tg ^ J I^ ^  respect-
ing  firearm s is that the gun should be concealed. I 
think there are cases that h o ld  i f  a m an has a gun 
in his hand w alk in g  up the street fu lly  loaded , he is 
ju st as gu ilty  o f  concealed  w eapons as i f  he had it in 
his pocket, and I k n ow  o f  a m an w h o  w as convicted  
on  that testim ony.

-E xception  a llow ed ; let it be sealed, and it is signed ^  
and sealed accord in gly .

DALLAS F L U aACAN:
M r. S im an d l: I a lso  take an exception  to you r 

H o n o r ’s ch arge w herein  y ou r  H o n o r  said that Shaw  
m ade a v ery  favorable  im pression  upon the Court.

E x cep tion  a llow ed ; let it be sealed, .¡aa^ | t is signed 
and sealed accord ingly .

FcANNAG AN. Judge
M r. S im an d l: I  also take exception  to  that part o f  

y ou r  H o n o r ’s charge w here y o u r  H o n o r  definitely 
stated as a fact that Shaw  w ent to  the F ifth  P recinct. 
I  d on ’ t think I ever adm itted that to  be a fact.

E x cep tion  a llow ed ; let it be sealed, an#:-it is signed 
and sealed accord ingly .

40

r

Judge.
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M r. S im an d l: I also take a general exception  to  
y ou r H o n o r ’ s charge.

E x cep tion  a llow ed ; let it be sealed, and it is signed 
and sealed accord ingly .

DALLAS FLANNACAN. Judge
M r. W a ch e n fe ld : T h e  C ou rt charged  the ju r y  that 

the tw o  w itnesses, D ever and K rauth , had both  been 
con v icted  o f  a crim e. I d o n ’t recall D ever adm itting  
o r  any p r o o f  o r  testim ony that he w as con v icted  o f  

crim e.
T h e  C o u rt : I am  sorry , but I think I w ill let it 

stand. I apolog ize  t o  M r. Dtever i f  he hasn ’ t.

(A f t e r  som e tim e the ju ry  returns, by  order o f  the 

20  C o u rt .)

T h e  C o u rt : Gentlem en, I have a com m unication  

fro m  y ou  w hich  says:

“ Is  actual intent to  a trociou sly  assault necessary, o r  
is it im plied by  recklessness in d riv in g , b y  break ing  o f  
speed law s and fleeing fro m  the spot.”

It  m ay be im plied, gentlem en, fro m  those things, 
2 q  but y ou  m ust take into consideration , o f  course, all o f  

the testim ony in the case. In  order, perhaps, that I 
m ay m ake it clearer, I w ill read to  y ou  w hat I said to  
y o u  b e fo re  in m y  charge, and that is :

“ M alice  m ay be im plied from  the d o in g  o f  an un-
la w fu l th ing fr o m  w hich  in ju ry  is reasonably to  be 
apprehended, and an intention  to  in ju re  need n ot be 
specifically  d irected  to  the particular individual that 
w as in ju red  and m ay be in ferred  in law  fr o m  the con - 

40 sequences that are naturally to  be  apprehended as the 
result o f  the particular act, the d o in g  o f  w hich  w as
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intentional. T h e  prisoner m ay  be taken to  have in -
tended the natural consequences o f  that w h ich  he 
d id .”

I hope, gentlem en, that that m akes the first inqu iry  
clear. ^

N o w , there is a second  inquiry, 'th a t ’ rarasr this j q  
w a y :

“ Is it necessary to  con v ict on  both  counts o f  the 
indictm ent, o r  can the defendant be fou n d  gu ilty  on  
the first o r  second  o r  b o th ? ”

T h e  defen d an t m ay  be fou n d  gu ilty  on  the f ir s t ; he 
m ay  be fou n d  gu ilty  on  the s e c o n d ; o r  y ou  m ay ren-
d er  a general verd ict o f  guilty . O f  course, he m ay be 
acquitted altogether, but he m ay  be convicted  on  the 2o  
first cou n t in the indictm ent, o r  on  the second count 
in the indictm ent, the first bein g  a count fo r  assault 
and battery, and the second  cou n t in the indictm ent 
bein g  fo r  a trocious assault and battery.

N o w , I am  g o in g  to g ive  you  a defin ition , o r  a fu r -
ther statem ent o f  the elem ents constitu ting the crim e 
respectively  o f  assault and battery and a trociou s as-
sault and battery. F irst, let us take up assault. •

“ A n  assault is an attem pt o r  o ffe r  w ilfu lly  w ithout 30  
his consent and w ithout la w fu l right, to  beat o r  ob -
struct, o r  m olest physically  the person  o r  b o d y  o f  an-
oth er w ith ou t actually tou ch ing  h im ,”  as i f  one lifts  
up his cane o r  his fist in a threatening m anner.

“ B attery is the beating o r  least tou ch ing  o f  another 
person  w ith ou t h is consent, w ilfu lly  and w ithout law -
fu l righ t.”

T h at is battery. N o w , w hen the battery  goes to the 
extent o f  constitu ting  w ou n din g , then it becom es atro- 4 0
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ciou s assault and battery. It is not necessary that it 
shall be an atrocity , but w ou n d in g  is all that is re-
quired. It is not a trocious in the sense that it is som e-
tim es used, but it is used in the legal sense— when 
the battery g oes  to  the extent o f  w ou n din g , then it 
becom es atrocious assault and battery. In  other 

3D Words, an atrocious assault and battery m eans an as-
sault and battery by  m aim ing  o r  w ou n d in g  another.

N ow , gentlem en, I hope that I have answ ered y ou r  
questions satisfactorily , and i f  so, w ill y ou  k ind ly  re-
tire to  y ou r room  and resum e y ou r  consideration  o f  
the case.

(T h e  ju r y  again  retires.)

M r. S im a n d l: Y o q r H o n o n  h asiiia t answ ered that 
2 0  question , the very  question  that the ju ry  asked, w hich  

w as w hether o r  not intent is a necessary ingredient, 
and y ou r  H o n o r  d idn ’t answ er that. It  seem s to  m e 
that that is error.

T h e  C ou rt : I f  y ou  w ish  an exception —
M r. S im and l: Y es .
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord ingly .

so DALLAS FLÂNNACAN. Judge.
M r. S im andl : A n d  I desire an exception  to  the rest 

o f  y ou r  H o n o r ’s charge.
E x cep tion  a llow ed ; let it be sealed, and it is signed 

and sealed accord ingly .

a Judge.

4 0
\
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■'1. It  is the righ t o f  a person  charged w ith  crim e 
to  have all the relevant testim ony in clu d in g  that relat-
in g  to  his g o o d  character o r  reputation  con sidered  b y  a 
ju r y  try in g  his case, and i f  on  such con sideration  by  
y ou  gentlem en o f  the ju ry , there exists reasonable 
doubt o f  his guilt, even though  that reasonable doubt 
be engendered m erely  by  his prev ious g o o d  reputation, 1 0  

he is entitled to  an acquittal.
(D e n ie d .)

D e fen d a n t ’ s counsel prays an exception  to  the re-
fusal o f  the C ou rt to  charge as requested.

E x cep tion  a llo w e d ; let it be sealed, and it is signed 
and sealed accord in gly .

2. I t  is the law  that the defendant, Joh n  C osgrove , 
Jr., is assum ed innocent and that assum ption o f  in-
n ocen ce  continues until ov ercom e  by  the State estab-
lish ing his gu ilt beyon d  a reasonable doubt.

(D e n ie d .)

D e fen d a n t ’s counsel prays an exception  to  the re-
fusal o f  the C ou rt to  charge as requested.

E x cep tion  a llow ed \ let it be sealed, and It  is signed 
and sealed ^^ord^|g]|y| £ j A 9 & 1 14  ¡fl

DALLAS FLAn n ACAN. Judge-
3. T f there is a reasonable doubt in y ou r  m inds as 

to  w hether o r  n o t this defen d an t d rov e  the car w hich  
struck L illian  D ow lin g , it is y ou r  duty  and under y ou r  
oaths you  m ust acquit the defendant. a-

(D e n ie d .)

D e fen d a n t ’ s counsel prays an exception  to  -the re-
fusal o f  the C ou rt to  charge as requested. —

DALLAS Judge.
20
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E x cep tion  a llo w e d ; let it be sealed, and it is signed 
and sealed accord in gly .

DALLAS FLAN.MACAN.
Judge.

4. T h e  witnesses, D ev er  and K rauss have adm itted 
1 0  that they have been con v icted  o f  a crim e and y ou  are

entitled to  take this fa ct into consideration  w hen pass-
ing  upon  the cred ib ility  , o f  either o f  these w itnesses’ 
testim ony.

(C h a rg e d .)

5. M ere negligence on  the part o f  the defendant 
w ou ld  not be sufficient to  con v ict h im  o f  the crim e 
o f  a trociou s assault and battery. H is  con du ct m ust be 
such as w ou ld  ev ince in y ou r  m in ds b ey on d  a reason-

®  able doubt a w ilfu l and m alicious intent to  strike L il-
lian D o w lin g  w ith  his autom obile.

(D e n ie d .)
D efen d a n t’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord ingly .

3Q DALLAS FLAn m ACAN, judge.
6 . T h e  m ere fact that the defen dan t has been in-

d icted  by  the G rand Ju ry  raises n o  presum ption  against 
the defendant. It  is  a m ere  step in the cause and the 
defen dan t is presum ed innocent until that presum ption  
is ov ercom e by  the establishm ent o f  h is gu ilt by  p r o o f  
beyon d  a reasonable doubt.

C harged  as F o llo w s : T h e  m ere fa c t  that the de-
fendant has been indicted  by  the G rand Ju ry  raises 

4 0  n o  presum ption  against the defen dan t and overcom es
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none in his fa v or . It is a m ere step in the cause and 
the indictm ent is o f  n o  evidential value.

( D en ied  as to  the rem ain der.)
D e fen d a n t ’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FL A MAC AN. Judge-
7. It  is fo r  y ou , gentlem en o f  the ju ry , to  decide 

am on g-oth er things w hether o r  not K rauss, D ever and 
Shaw  w ere able to  fo llo w  this car and keep it in sight 
in v iew  o f  the testim ony that the n ight w as fo g g y  
and several w itnesses have testified that a person  cou ld  
not see an ob je ct  any great distance aw ay fro m  w here 
they w ere  standing.

(D e n ie d .)
D e fen d a n t ’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

■ ■ « ■ ■ ^  u a*
8 . It is the law  that w here the presence o f  the de-

fendant at the place o f  the alleged crim e is essential 
link in the S tate ’s chain o f  p r o o f ,  such presence like 
any other essential fa c t  m ust be established beyond 
a reasonable doubt.

(D e n ie d .)
D e fen d a n t ’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

10

20

30

40

Judge.
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9. I f  the testim ony o f  the d efen d an t’s alibi creates 
in y ou r  m inds such a degree o f  uncertainty as to  
w hether o r  n ot C osg rov e  w as o r  w as n ot the person  
d riv in g  the car w h ich  struck the com pla in in g  w itness, 
that y ou  are n ot satisfied beyon d  a reasonable doubt 
o f  his guilt o f  the crim e in question , y ou  m ust acquit

1 0  h im  under the law.
(D e n ie d .)
D efen d a n t’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FLAMisiACAN. Judge.

20 10. I f  a fter  con siderin g  the testim ony there is a
reasonable dou bt in y o u r  m inds as to  w hether o r  n ot 
C osg rov e  d id  o r  d id  n o t drive the car w h ich  struck 
the com pla in in g  w itness y ou  m ust acquit him .

(D e n ie d .)
D efen d a n t’ s counsel prays an exception  t o  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llow ed ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FLAN AG AN .
11. Y o u  have a righ t to  regard  the con tradictions 

w h ich  appear in D ev e r ’ s testim ony and in K rau ss ’ 
testim ony and in the testim ony o f  Shaw , and i f  y ou  
conclude that they have g iven  y ou  fa lse testim ony as to  
one point, y ou  m ay d isregard  their entire testim ony as 
n o t believable.

4U (D e n ie d .)
D efen d a n t’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
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E x cep tion  a llow ed ; let it be sealed, and it is signed 
and sealed accord in gly .

12. I t  is y o u r  duty  to  search out the evidence in 
this case, bearin g  in m ind that the d efen d an t is en- 1 0  

titled to  the benefit o f  the reasonable dou bt th rou ghou t 
the entire case, and that the duty  is upon  the State to  
p rov e  a gu ilt beyon d  a reasonable doubt, and i f  the 
State fa ils  to  con v in ce  y ou  by  ev idence b eyon d  a rea-
sonable dou bt o f  the d efen d an t’ s gu ilt, y ou  m ust ac-
quit h im  under the law  and as y ou r  duty.

(D e n ie d .)  • <-'» ...
D e fen d a n t ’s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested. 2 0
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

13. It  is y ou r  duty  to  review  all the ev idence in this 
case, and i f  in the rev iew  o f  any w itness’s testim ony, 
y ou  conclude that the w itness has n o t to ld  y o u  the 
truth on  one poin t in his testim ony, y ou  have a right 
to  d isregard  his entire testim ony fro m  y ou r  con sidera -
tion.

(D e n ie d .)
D e fen d a n t ’s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FLANiMACAN, judge.

Judge.

Judge. 4 0
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14. I f  y ou  find fro m  the evidence in the case that 
the houses on  B loom fie ld  A ven u e, at the poin t w here 
it is alleged L illian  D o w lin g  w as in ju red  by  the auto-
m obile, w ere m ore than on e hundred feet apart and 
that it w as n ot a built up p ortion  o f  the city, the driver 
o f  the autom obile under the law  w as perm itted to  drive 
at a speed n ot m ore  than th irty  m iles an hour, using 
due regard fo r  the sa fety  o f  persons using the h igh -
w ay.

(D e n ie d .)
D efen d a n t’ s counsel prays an exception  to  the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llow ed ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FLANiMACAN.
Judge.

15. E v en  i f  y ou  are satisfied beyon d  a reasonable 
dou bt fr o m  the ev idence  that an autom obile  struck  and 
in ju red  L illiam  D ow lin g , and that the autom obile 
w hich  struck her d id  n ot stop a fte r  the accident, this 
fa ct alone is n ot sufficient to  charge the driver o f  the 
car w ith  the crim e o f  a trociou s assault and battery, it 
is on ly  one fa c to r  in the ev idence upon  w h ich  y ou  
are to  determ ine w h eth er o r  n ot d ie  con du ct o f  the 
d r iv er  o f  the autom obile w as su clyas  am ounted to  an 
intentional and m alicious and atrocious act o f  assault 
and battery, in this connection , y ou  m ay  consider 
w hether the driver knew  he struck anyone and w hether 
o r  n o t the fo g g y  con d ition  o f  the w eather prevented- 
h im  fro m  seeing the person  alleged to  have been struck 
b y  the autom obile.

C harged as F o llo w s : E ven  i f  you  are satisfied be-
y o n d  a reasonable doubt fro m  the evidence that an 
autom obile  struck and in ju red  L illian  D o w lin g  and
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that the autom obile  w hich  struck her did  not stop  a f -
ter the accident, this fa ct alone is n ot sufficient to  
charge the driver o f  the car  w ith  the crim e o f  a trocious 
assault and battery, it is on ly  on e fa cto r  in the ev i-
dence upon  w h ich  y o u  are to  determ ine w hether 
o r  n ot the con du ct o f  the d river  o f  the autom obile w as 
such.Ms to  ju s t ify  a verd ict o f  gu ilty  under all the 
facts and circum stances o f  the case and under the en -
tire charge o f  the Court.

(D e n ie d  as to  the rem ain der.)
D e fen d a n t ’s counsel prays an exception  to the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

16. E v en  i f  y ou  w ere to  find fro m  the testim ony be-
y on d  a reasonable doubt, that C osg rov e  d rov e  the car 
w h ich  struck L illian  D ow lin g , this find ing  in itse lf 
w ou ld  n ot be sufficient t o  find h im  g u ilty  o f  the crim e 
o f  a trociou s assault and battery, y ou  w ou ld  a lso have 
to  find beyon d  a reasonable dou bt that the defendant 
w ilfu lly , in tentionally  and m aliciously  struck L illian

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llo w e d ; let it be sealed, and it is signed 

and sealed accord in gly .

20

D ow lin g .
(D e n ie d .)

D e fen d a n t ’ s counsel prays an exception  to  the re-

30

Judge.

N
40
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17. B e fo re  y ou  can find the defendant gu ilty  o f  
a trociou s assault and battery, y ou  m ust find fr o m  the 
ev idence beyon d  a reasonable doubt, a specific intent 
to  in ju re  L illian  D ow lin g , o r  any other person using 
the h ighw ays at that time.

(D e n ie d .)
10 D e fen d a n t’ s counsel prays an exception  to the re-

fusal o f  the C ou rt to  charge as requested.
E x cep tion  a llow ed ; let it be sealed, and it is signed 

and sealed accord in gly .

DALLAS FL ANN AC AN. judge.
18. T estim on y  has been o ffe red  b y  several w itnesses 

as to  the speed o f  the autom obile  alleged to  have in-
20  ju red  L illian  D ow lin g , these are m ere op in ion s on  the 

part o f  the w itnesses o ffe r in g  them , and y ou  m ay 
inquire in to the facts and circum stances upon  w h ich  
the w itnesses based their opin ions, such as, their o p -
portu n ity  to  observe the car, their ability  to  ju d g e  
speed, the w eather conditions, the type o f  car and its 
con d ition  and their truthfu lness in g iv in g  their op in ion  
o r  testify in g  to  the facts  o ffe red  to  support it, b e fo re  
g iv in g  any w eigh t to  the op in ion  offered .

( C h a rg ed .)30
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E S S E X  C O U N T Y  C O U R T  O F  G E N E R A L  
Q U A R T E R  S E S S IO N S ,

M on d a y , M arch  24 , 1924.

S t a t e  of  New  J e r s e y 10
v.

J o h n  Co sg r o v e .

B e fo re  H on . D allas F lannagan, Judge.

F o r  the defen d an t appears H a ro ld  S im andl.

2C
M r. S im a n d l: I m ove  fo r  an arrest o f  ju d gm en t 

on  the g rou n d  :

F ir s t : T h a t y o u r  H o n o r  is sentencing this d e fen d -
ant on  the sam e offense  and sam e act f o r  w hich  he has 
already been acquitted b y  a ju ry  o f  his peers.

S econ d : O n  the g rou n d  that y o u r  H o n o r  should 
have sustained the plea involved , there being  sufficient 
ev idence b e fo re  the C ou rt and ju ry  upon  w hich they 
cou ld  have fou n d  it w as the sam e offen se  fo r  w h ich  
this defen dan t h ad  been acquitted.

T h ird : Y o u r  H o n o r  lacked ju risd iction  in tak ing 
fr o m  the ju r y  the issue o f  w hether or  not it w as or  
w as not the sam e evidence and deprived  this defendant 
o f  his righ t to  have this m atter passed upon  b v  a 
ju ry .

O n  these grou nd s I subm it the ju d gm en t should 
be arrested. 40

T h e C o u rt : M o tio n  denied.
M r. S im andl prays an exception  to  this ru ling  o f  

the C ourt.

E x cep tion  a llo w e d ; let it be sealed, and it is signed 
and sealed accord in gly .

Judge.
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Certificate of Court Stenographer.

S t a t e  o f  New  J e r s e y  

vs.

Ada im Dr e s c h .

State o f  N ew  Jersey,
C ou n ty  o f  E ssex , ss:

I , H a ro ld  T . C ook , the officia l stenographer o f  the 
E ssex  C ou n ty  C ou rt o f  General Q uarter Sessions, 
P art I, d o  h ereby  c e r t ify  that the fo re g o in g  transcript 
contains the entire record  o f  the proceed in gs and tes-. 
t im on y  taken b y  m e at the trial o f  the case o f  the 
State o f  N e w  Jersey  vs. A d a m  D resch , assault and 

20  battery, w h ich  trial w as held  b e fo re  the H o n . F re d  G. 
Stickel, Jr., presid in g  Ju dge o f  the E ssex  C ou n ty  G en-
eral Q u arter Sessions C ou rt in and fo r  the cou n ty  
o f  E ssex , and a ju ry , on  T u esd ay , M arch  14th, 1922, 
and W ed n esd a y , M a rch  15th, 1922, at N ew ark , N ew  
Jersey.

D ated  June 20, 1922.

30

H A R O L D  T . C O O K .

4 0
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Certificate of Judge.

S t a t e  of  New  J e r s e y

vs.

A d a m Dr e s c h .

State o f  N e w  Jersey, 
C ou n ty  o f  E ssex ,

10

ss :

I, D allas F lannagan, Ju dge  o f  the E ssex  C ou n ty  
C ou rt o f  G eneral Q u arter Sessions and the Judge w h o  
presided o v e r  the a foresa id  cause, c e r t ify  that the 
above printed b o o k  con ta ins the entire record  o f  the 
proceed in gs had1 u p on  the trial o f  the said cause and 
that the same is returned b y  the p la in tiff in error 
therein w ith  the w rit  o f  e rro r  b rin g in g  up the bill o f  2 0  

exceptions signed and sealed in  this cause.
D ated

P resid in g  Judge o f  the E ssex  C ou n ty  C ou rt 
o f  General Q u arter  Sessions.

30

40
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N E W  J E R S E Y  S U P R E M E  C O U R T .

S t a t e  of  N ew  J e r s e y , \
D efen d a n t-in -E rror , I

v s  \ In  E rror .

10 (J o h n  Co sg r o v e , Jr., \
P la in tiff-in -E rror . I

N e w  Jersey, ss:

A fte rw a rd s , that is to  say, on  the 25th  day o f  June, 
1924, b e fo re  ou r said  Suprem e C o u rt  o f  the State o f  
N e w  Jersey, com es the said Joh n  C o sg rov e , Jr., by  

20  H a ro ld  S im andl, his a ttorney, and says that in the 
record  and proceed ings a foresa id , and also in the m at-
ters recited and conta ined  in said bill o f  exceptions 
and also in g iv in g  the ju d gm en t a foresa id , there is 
m an ifest e rro r  in this, to  w i t :

1. T h a t the said C ou rt b e fo r e  w h om , &c., at and 
upon  the trial o f  an issue jo in e d  betw een the State 
o f  N e w  Jersey and the said  Joh n  C osg rov e , Jr., upon 
a prop er plea o f  autrefois acquit, e rron eou sly  directed  

^  the ju ry  to  return a verd ict in fa v o r  o f  the State, at 
and upon  the trial o f  said  plea o f  autrefois acquit, 
filed by  the defen dan t in this cause, a lthough the de-
fendant d id  p rov e  b e fo re  the C ou rt and a ju ry  im -
paneled to  try  the issue that he h ad  been la w fu lly  a c -
quitted at a trial upon  a fo rm e r  indictm ent, o f  the 
sam e identical act and o ffen ce  ch arged  in the indict-
m ent to  w h ich  this said plea w as interposed.

4 (j 2. T h a t the said C ou rt b e fo re  w h om , & c., at and
upon  the trial o f  the issue so  jo in ed  betw een the
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State o f  N ew  Jersey and the said John  C osg rov e , Jr., 
erron eou sly  denied a m otion  to  d irect a verd ict in 
fa v o r  o f  the defendant, on  the g rou n d  that the de-
fendant should not have been d irected  to  plead and 
stand trial upon  the indictm ent in this cause, he hav-
in g  filed a prop er plea o f  autrefois acquit and proved 
that he had a lready been la w fu lly  acquitted o f  the 
sam e identical act and offen ce  charged  against h im  in 
the indictm ent fo r  w h ich  he w as being  tried.

3. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the issue so  jo in e d  betw een the State 
o f  N e w  Jersey  and the said John  C osg rov e , Jr., erred  
in re fu s in g  to  grant the m otion  in arrest o f  ju d gm en t 
m ade b y  the defendant.

4. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the issue so jo in e d  betw een the State 
o f  N ew  Jersey  and the said John  C osg rov e , Jr., de-
nied a m otion  m ade b y  the defendant, that the d e fen d -
ant g o  w ith ou t day  and n ot be held to  plead, fo r  the 
reason that his plea o f  autrefois acquit w as g o o d  in 
law  and that he had subm itted p r o o f  b e fo re  the C ourt 
and the ju r y  try in g  the issue raised on  said plea, that 
he had already been la w fu lly  acquitted at the trial o f  
a fo rm er  indictm ent o f  the sam e identical act and o f -
fen ce  ch arged  in the indictm ent to  w hich  said plea w as 
interposed.

5. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so jo in ed  betw een the 
State o f  N ew  Jersey and the said John  C osg rov e , Jr., 
e rron eou sly  ordered  the defendant to  plead to  the in-
dictm ent upon w hich  he stands convicted , although he 
had filed a legal plea o f  autrefois acquit and had 
proven  b e fo re  a ju r y  im paneled to  try  said plea, that

10

20

30

40
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he had a lready  been la w fu lly  acquitted at the trial o f  
a fo rm e r  indictm ent o f  the same identical act and o f -
fence, as the indictm ent upon  w hich  he w as ord ered  to  
plead and w as tried  and convicted .

6 . T h a t the said C ou rt b e fo re  w h om , &c., at and
jQ  upon  the trial o f  the said issue so  jo in e d  betw een  the

State o f  N e w  Jersey and the said John  C osg rov e , Jr., 
erron eou sly  tr ied  the defen dan t fo r  the sam e offense 
a fte r  he had been la w fu lly  acquitted th ereo f.

7. T h a t the said C o u rt  b e fo re  w h om , & c., at and 
upon  the trial o f  the said  issue so  jo in e d  betw een  the 
State o f  N e w  Jersey  and the said John  C osg rov e , Jr., 
refused to  perm it the w itness, P eter F agan , on  beh a lf 
o f  the defendant, to  answ er the fo llo w in g  q u e stio n :

20 “ Q u estion : A n d  then they d rov e  a w a y ? A n s. T h ey  
d rov e  aw ay  d ow n  B loom fie ld  A ven u e.

“ Q . W e re  y ou  ordered  to  d o  anyth ing then?

“ M r. W a ch e n fe ld : I o b je c t  to  w hat he w as ordered  
to  do .

“ T h e  C o u r t : B y  w h o m ?
“ M r. S im an d l: B y  L ieutenant H ig g in s , as the result 

o f  this conversation .
30 “ T h e  Court: Objection sustained.

“ (A rg u m e n t .)
“ E x cep tion .”

8 . T h a t the said1 C ou rt b e fo re  w h om , &c., at and 
u pon  the trial o f  the said issue so  jo in e d  betw een  the 
State o f  N e w  Jersey  and the said John  C osg rov e , Jr., 
re fu sed  to  perm it the w itness, E d w a rd  W . T ow n sen d  
on  beh a lf o f  the defen dan t to  answ er on  re -d irect ex -
am ination , the fo llo w in g  qu estion :

40
“ Q . Y o u  y ou rse lf knew  o f  the details regard in g  the



325

Assignments o f Error

alleged plea o f  gu ilty  to  these fa cts?  A . Y es , I knew  
o f  the details.

“ Q . A n d  y o u  had investigated that y ou rse lf person -
ally, had y o u ?

“ M r. W a ch e n fe ld : I o b je c t  to  that.
“ O b je ction  sustained. E x cep tion  n oted .”

9. T h a t the said 'Court b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so jo in e d  betw een  the 
State o f  N ew  Jersey  and the said John  C o sg ro v e , Jr., 
erron eou sly  charged  the ju ry  as fo llo w s :

“ N o w , gentlem en, there has been testim ony in this 
case tending  to  indicate that this defen dan t fled. T h a t 
is, it is alleged b y  the State and its w itnesses say  that 
he w as there at th is tim e, and that a fter  this little 
g irl w as struck  he continued on  his w a y  at a rapid rate 
o f  speed. In  other w ord s , the State contends that he 
fled.”

20

10. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so jo in e d  betw een the 
State o f  N ew  Jersey and the said John  C osg rov e , Jr., 
e rron eou sly  charged the ju ry  as fo llo w s  :

“ N o w , i f  y ou  believe fr o m  the testim ony beyon d  
a reasonable dou bt that the defendant, fea r in g  an ac- 
cusation  o f  the crim e w ou ld  be m ade against him , fo r  
the purpose o f  evad in g  that accusation , took  re fu ge  
in flight, then y o u  m ay  consider that flight in con n ec-
tion  w ith  all the other testim ony and ev idence in the 
case, because the flight o f  the defendant a fte r  the com -
m ission  o f  the deed is a circum stance tending  to  p rove  
a consciousness o f  guilt. It is w ell recogn ized  that 
the flight o f  one accused o f  a crim e, o r  h is escape fro m  
custody, o r  his attem pt to  take his ow n  life , m ay  be ^
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given  in evidence upon  the trial o f  an indictm ent fo r  
the crim e charged. Such  evidence is deem ed i f  and 
w hen unexplained to  raise som e in feren ce  o f  gu ilt akin 
to  the in feren ce  deem ed to  arise upon  the xabrication 
o f  fa lse evidence o r  the suppression  o f  true evidence.

11. T h a t the said C ou rt b e fo re  w h om , &c., at and 
* upon  the trial o f  the said issue so jo in e d  betw een the

State o f  N e w  Jersey  and the said John  C osg rov e , Jr., 
erron eou sly  ch arged  the ju ry  as fo llo w s :

“ M alice  m ay  be im plied fro m  the d o in g  o f  an un-
la w fu l th in g  fr o m  w hich  in ju ry  is reasonably  to  be 
apprehended, and an intention  to  in ju re  need1 n o t be 
specifically directed  to  the particular individual that 
w as in ju red , but m ay be in ferred  in law  fr o m 1 the con - 

2 0  sequences that are naturally to  be apprehended as the 
result o f  the particular act, the d o in g  o f  w h ich  w as 

in tentional.”

12. T h a t the said C o u rt  b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so  jo in e d  betw een the 
State o f  N e w  Jersey and the said Joh n  C osg rov e , Jr., 
erron eou sly  charged the ju ry  as fo l lo w s :

“ F o r  exam ple, gentlem en, i f  a m an w ilfu lly  and in- 
30  tentionally  fires a gun  in to a c r o w d  o f  pedestrians law -

fu lly  in the street, and u nexpected ly  h its the person  
he lov es  best in the w o r ld  n ot suspecting h is  or  her 
presence in the crow d , m alice cou ld  be im plied and in -
tent in ferred . O ne w h o  does such things cannot es-
cape on  the g rou n d  that he d id  n ot intend to  in jure 
the particular person  struck .”

13. T h a t the said C o u rt  b e fo re  w h om , & c., at and 
u pon  the trial o f  the said issue so jo in e d  betw een  the

4C State o f  N e w  Jersey and the said Joh n  C osg rov e , Jr., 
erron eou sly  charged  the ju ry  as fo llo w s :
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“ N o w , an autom obile, like a gun, is a dangerous in-
strum entality  u nder som e circum stances. I f  a gun  is 
fired in a rem ote forest, o r  an autom obile  run at a 
h igh  rate o f  speed in an unsettled cou n try , that is one 
th in g ; but i f  a gun  is fired at random , o r  an au to-
m obile  run at a h igh rate o f  speed in the streets o f  a 
city , that is quite another th ing.”  10

14. T h at the said C ou rt ¡before w h om , & c., at and 
upon  the trial o f  the said issue so jo in e d  betw een  the 
State o f  N e w  Jersey  and the said John  C osg rov e , Jr., 
erron eou sly  charged the ju r y  as fo llo w s :

“ S o  in the case at bar, gentlem en, i f  y o u  find that 
the defen d an t w as at the tim e and place charged  w il-
fu lly , k n ow in g ly  and intentionally  running h is au to-
m obile  at a rate o f  speed and  in such m anner w hich , 2 0  

under all the facts, circum stances and con d ition s e x -
isting in the case, w as to  h im  con sciou sly  and obv iou sly  
dan gerou s to  pedestrians o r  others la w fu lly  using  the 
h igh w ay , an d  he hit and m aim ed or  w ou n ded  the lit-
tle g irl w ith  his autom obile  w h ile  so  do in g , then vou  
are at liberty, i f  y ou  see fit, to  draw  the in ferences 
I have indicated, and to  find1 h im  gu ilty  o f  a trociou s 
assault and battery .”

15. T h at the said C ou rt b e fo re  w h om , &c., at and ^  
upon  the trial o f  the said issue so  jo in e d  betw een the 
State o f  N ew  Jersey and the said John  C osg rov e , Jr., 
e rron eou sly  ch arged  the ju r y  as fo llo w s :

“ T h e  question  in that particular w h ich  is contested 
is w hether or  n ot the defendant w as there present, and 
w hether or  n ot he is the m an w h o  struck b y  an au to-
m obile  the little g ir l.”

16. T h at the said C ou rt b e fo re  w h om , &c., at and 40
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upon  the trial o f  the .said issue so jo in ed  betw een the 
State o f  N ew  Jersey and the said  Joh n  C osg rov e , Jr., 
erron eou sly  charged  the ju ry  as f o l lo w s :

“ N o w , S h aw  is the y ou n g  m an w h o  testified here. 
Y o u  probab ly  w ill recall him . H e  w as the ligh t haired 

j q  y ou n g  m an. I w ill say that he m ade a fa v ora b le  im -
pression  upon  the C o u r t / ’

17. T h a t the said C ou rt b e fo r e  w h om , & c., at and 
upon  the trial o f  the said issue so  jo in e d  betw een the 
State o f  N ew  Jersey and the said Joh n  C o sg ro v e , Jr., 
erron eou sly  charged  the ju r y  as fo llo w s :

“ G entlem en, the case is an im portant one. It in -
v o lv es  an accusation  against an officer o f  the law .”

20  18. T h at the said C ou rt b e fo re  w h om , &c., at and
u pon  the trial o f  the said issue so  jo in ed  betw een 
the State o f  N e w  Jersey  and the said John  C osg rov e , 
Jr., erron eou sly  charged  the ju r y  as fo l lo w s :

“ It w as n ot K rau s o r  D ev er  w h o  w ent to  the P re -
cinct and reported  this m atter, but it w as S haw  w h o 
d id  so. A s  fa r  as the evidence show s S h aw  had no 
acquaintance w ith  this d e fen d a n t; he had  n o  m otive  
as fa r  as I recall in the evidence t o  be antagon istic to  

3 0  h im .”

19. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so  jo in ed  betw een 
the State o f  N ew  Jersey and the said John  C osg rov e , 
Jr., fa iled  to  accurately  answ er the fo llo w in g  question  
put t o  him  by  the ju ry , a fte r  said ju ry  had retired :

“ Q . Is actual intent to  a trociou s assault necessary 
o r  is it im plied by  recklessness in driv ing , b y  breaking 

49  o f  speed law s and fleeing  fr o m  the sp o t? ”
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20. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so  jo in e d  betw een the 
State o f  N ew  Jersey  and the sa id  Joh n  C osg rov e , Jr., 
erron eou sly  charged  the ju r y  as f o l lo w s :

“ It  m ay  be im plied , gentlem en, fr o m  those things, 
but y o u  m ust take into consideration , o f  course, all |q  
o f .  the testim ony in the case.”

21. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so  jo in e d  betw een the 
State o f  N e w  Jersey  and the said Joh n  C o sg rov e , Jr., 
e rron eou sly  re fu sed  to  charge the ju r y  the fo llo w in g  
request to  charge o f  the defen d an t:

“ M ere  negligence on  the part o f  the defendant 
w ou ld  n ot be sufficient to  con v ict h im  o f  the cr im e  o f  
a trociou s assault and battery. H is  con du ct m ust be 
such as w ou ld  evince in y o u r  m inds beyon d  a reason -
able doubt a w ilfu l and m alicious intent to  strike L il-
lian D o w lin g  w ith  his au tom obile .”

20

22. T h a t the said C o u rt  b e fo re  w h om , &c., at and 
upon the trial o f  the said issue so  jo in ed  betw een the 
State o f  N e w  Jersey  and the said John  C osg rov e ,
Jr., erron eou sly  refu sed  to  charge the ju ry  the fo l lo w -
in g  request to  charge o f  the d efen d an t: 3 0

“ It  is f o r  y ou , gentlem en o f  the ju ry , to  decide 
a m on g  oth er things w hether or  n ot K raus, D ever 
and S h aw  w ere able to  fo l lo w  this car and keep it in 
sight in v iew  o f  the testim ony that the n ight w as fo g g y  
and several w itnesses have testified that a person  cou ld  
n ot see an ob je c t  any great distance aw ay fr o m  w here 
they w ere standing.”

23. T h a t the said C ourt b e fo re  w h om , &c., at and 4 0  

u pon  the trial o f  the said issue so jo in ed  betw een the
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State o f  N ew  Jersey  and the said John  C osg rov e , Jr., 
erron eou sly  re fu sed  to  charge the ju r y  the fo llo w in g  
request to  charge o f  the defen d an t:

“ I f  y ou  find fro m  the evidence in the case that the 
houses on  B loom fie ld  A ven u e, at the po in t w here it 

j q  is alleged L illian  D o w lin g  w as in ju red  b y  the auto-
m obile, w ere  m ore than on e hundred feet apart and 
that it w as not a built up  p ortion  o f  the C ity , the 
driver o f  the autom obile under the law  w as perm itted 
to  drive at a speed n ot m o re  than th irty  m iles an 
hou r, using  due regard  fo r  the sa fe ty  o f  persons using 

th e  h igh w ay .”

24. T h a t the said C ou rt b e fo re  w h om , &c., at and 
upon  the trial o f  the said issue so  jo in e d  betw een

20 the State o f  N e w  Jersey and the said John C osg rov e , 
Jr., erron eou sly  re fu sed  to  charge the ju ry  the f o l -
low in g  request to  charge o f  the d e fen d a n t:

“ E ven  i f  y o u  are satisfied beyon d  a reasonable 
dou bt fr o m  the evidence that an autom obile  struck 
and in ju red  L illian  D ow lin g , and that the autom obile 
w hich  struck her d id  n ot stop a fter the accident, this 
fa ct  alone is n ot sufficient to  charge the driver o f  the 
car w ith  the crim e o f  a trociou s assault and battery, it 

^  is on ly  on e  fa cto r  in the evidence upon  w h ich  y ou  are 
to  determ ine w hether o r  n ot the con du ct o f  the driver 
o f  the autom obile w as such as am ounted to  an inten-
tion a l and m alicious and a trociou s act o f  assault and 
battery, in  this connection , y ou  m ay  con sider, w hether 
the driver knew  he struck  anyone and  w hether o r  n ot 
th e  fo g g y  con d ition  o f  the w eather prevented him  fro m  
seeing the person  alleged to  have been struck b y  the

au tom obile .”
40

25. T h a t the said C ou rt b e fo re  w h om , &c., at and
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upon  the trial o f  the said issue so jo in ed  betw een the * 
State o f  N e w  Jersey  and the said Joh n  C osg rov e , Jr., 
erron eou sly  refu sed  to  charge the ju r y  the fo llo w in g  
request to  charge o f  the d efen d an t:

“ B e fo re  y o u  can find the defen d an t gu ilty  o f  a tro -
ciou s assault and battery, y ou  m ust find fr o m  the 
evidence b ey on d  a reasonable doubt, a specific intent 
to  in ju re  L illian  D ow lin g , o r  any oth er person  using 
the h ighw ays at that tim e.”

' 26. T h a t the said C ou rt b e fo re  w h om , & c., at and 
upon  the trial o f  the said  issue so jo in e d  betw een the 
State o f  N e w  Jersey  and the said  John C osg rov e , Jr., 
upon  a prop er plea o f  autrefois acquit, erron eou sly  d i-
rected the ju r y  to  return a verd ict in fa v o r  o f  the 
State. 2 0

T h ere  are d ivers oth er errors in the record  and p ro -
ceedings a foresa id  and in the g iv in g  o f  ju d gm en t and 
passing o f  sentence a foresa id , b y  reason o f  w hich  the 
said  ju d gm en t and sentence shou ld  be reversed and set 
aside.

W h e re fo re , the said John  C osg rov e , Jr., prays that 
the said ju d gm en t and sentence m ay  be reversed and 
annulled and altogether held fo r  noth ing, and that he

°  'JA
m ay be restored  to  all th ings w h ich  he has lost bv 
occasion  th ereo f.

H iA R O L D  S I M A N D L ,
O f  C ounsel w ith  P la intifif-in -E rror.

40



Reasons for Reversal.

N E W  J E R S E Y  S U P R E M E  C O U R T .

St a t e  o f  Ne w  Jer se y, 1
D efen d a n t-in -E rror , I

v s  \ In  E rror .

10 (Jo h n  Co sg r o ve , Jr., \
P la in tiff-in -E rror .

A n d  n ow  com es the said John  C osg ro v e , Jr., by  
H a ro ld  Sim andl, o f  counsel w ith  p la in tiff-in -error, 
and says that in the record  and proceed in gs a foresa id , 
and also in the m atter recited and contained in the 
said w rit o f  exceptions and a lso in g iv in g  the verd ict 

^  and ju d gm en t a foresa id , there is m an ifest error, and 
the said Joh n  C osg rov e , Jr., says that said ju d gm en t 
should be reversed and assigns the fo llo w in g  reasons 

o r  causes:

1. Because the T r ia l C ou rt d irected  the ju r y  to  
return a verd ict in fa v o r  o f  the State at and upon  
the trial o f  said plea o f  autrefois acquit, filed by  the 
defen d an t in this cause, a lthough the defen dan t did

30 p rove  b e fo re  the C ou rt and a ju r y  im paneled to  try  
the issue, that he had been la w fu lly  acquitted at a 
trial upon  a fo rm er  indictm ent, o f  the sam e identical 
act and offen se  charged  in the indictm ent to  w hich  
this said plea w as interposed.

2. B ecause the T r ia l C ou rt denied  a m otion  to  d i-
rect a verd ict in fa v o r  o f  the defendant, on  the grou nd  
that the defendant should  n ot have been directed  to  
plead and stand trial upon  the indictm ent in this cause,

’ 4 0  he h av in g  filed a proper plea o f  autrefois acquit and
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p rov ed  that he had already been la w fu lly  acquitted 
o f  the sam e identical act and offense  charged  against 
him  in the indictm ent fo r  w hich  he w as be in g  tried.

3. B ecause the T ria l C ou rt erred in re fu sin g  to  
gran t the m otion  in arrest o f  ju d gm en t m ade by  the 
defendant.

10
4. Because the T ria l C ou rt denied a m otion  m ade 

by  the defen dan t that the defen d an t g o  w ithout day  
and n ot be held to  plead, fo r  the reason  that h is plea 
o f  autrefois acquit w as g o o d  in law  and that he had 
subm itted p r o o f  b e fo re  the C ou rt and the ju r y  try in g  
the issue raised on  said plea, that he had already been 
la w fu lly  acquitted at the trial o f  a fo rm er  indict-
m ent o f  the same identical act and offen se  charged
in the indictm ent to  w hich  said plea w as interposed. 2 0

5. B ecause the T ria l C ourt ordered  the defendant 
to  plead to  the indictm ent u pon  w hich  he stands co n -
victed , although he had filed a legal plea o f  autrefois 
acquit and had proven  b e fo re  a ju ry  im paneled to 
try  said plea, that he h ad  already been la w fu lly  ac-
quitted at the trial o f  a fo rm er indictm ent o f  the sam e 
identical act and offense, as the indictm ent upon  w hich
he w as ordered  to  plead and w as tried and con v icted

I  30
6 . B ecause the T ria l C ourt tried  the defendant fo r

the sam e offen se  a fte r  he had been la w fu lly  acquitted 
th ereof.

7. B ecause the T ria l C ourt re fu sed  to  perm it the 
w itness, P eter  F agan, on  beh a lf * o f  the defendant, 
to  answ er the fo llo w in g  q u estion :

“ Q . A n d  then they d rove  a w a y ?  A . T h ey  d rov e  
aw ay  d ow n  B loom fie ld  A venue. ^

“ Q . W e re  you  ordered  to  d o  anyth ing then?
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“ M r. W a ch e n fe ld : I ob je ct  to w hat he w as ordered  
to  do.

“ T h e  C ou rt : B y  w h om ?
“ M r. S im a n d l: B y  L ieutenant H igg in s , as the re-

sult o f  this conversation .
“ T h e  C o u rt : O b je ction  sustained.

10 “ (A rg u m e n t .)
“ E x cep tion .”

8. Because the T ria l C ourt refu sed  to  perm it the 
w itness, E d w a rd  W . T ow n sen d , on  b eh a lf o f  the de-
fendant to  answ er on  re-d irect exam ination , the fo l -
low in g  qu estion :

“ Q . Y o u  y ou rse lf knew  o f  the details regard in g  the 
alleged plea o f  g u ilty  to  these fa c ts ?  A . Y es , I knew

20 o f  the details.
“ Q . A n d  y ou  had investigated that y ou rse lf per-

sonally, had y o u ?

“ M r. W a ch e n fe ld : I o b je c t  to  that.
“ O b je ction  sustained. E x cep tion  n oted .”

9. B ecause the T ria l C ou rt charged  the ju ry  as 
fo l lo w s :

“ N o w , gentlem en, there has been testim ony in this 
case tending to  indicate that this defen d an t fled. T h a t 
is, it is alleged by  the State and its w itnesses say 
that he w as there at th is tim e, and that a fte r  this 
little g irl w as struck he continued on  his w a y  at a 
rapid rate o f  speed. In  other w ord s , the State con -
tends that he fled .” -

10. B ecause the T ria l C ou rt charged  the ju ry  as 
fo l lo w s :

4C “ N o w , i f  y ou  believe fro m  the testim ony beyond
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a reasonable dou bt that the defendant, fearin g  an ac-
cusation  o f  the crim e w ou ld  be m ade against him , fo r  
the purpose o f  evading  that accusation , took  re fu ge  
in flight, then y ou  m ay  con sider that flight in con -
nection  w ith  all the other testim ony and evidence in 
the case, because the flight o f  the defendant a fter 
the com m ission  o f  the deed is a circum stance tend- 1 0  

ing  to  p rove  a consciousness o f  guilt. It  is w ell re cog -
nized that the flight o f  one accused o f  a crim e, o r  his 
escape fr o m  custod y , o r  his attem pt to  take his ow n  
life , m ay be g iven  in evidence u pon  the tria l o f  an in-
d ictm ent fo r  the crim e alleged. Such  ev idence is 
deem ed i f  and w hen unexplained to  raise som e in fe r -
ence o f  guilt akin to  the in feren ce  deem ed to  arise 
upon  the fabrication  o f  false ev idence o r  the suppres-
sion  o f  true ev idence.”  2 0

11. Because the T ria l C ourt charged the ju ry  as 
fo l lo w s :

“ M alice  m ay  be im plied fro m  the d o in g  o f  an un-
la w fu l th ing  fro m  w hich  in ju ry  is reasonably to  be 
apprehended, and an intention  to  in ju re  need n ot be 
specifically  directed  to  the particular individual that 
w as in ju red , but m ay be in ferred  in law  fro m  the con -
sequences that are naturally to  be apprehended as the 30 
result o f  the particular act, the d o in g  o f  w hich  was 
intentional.”

12. Because the T ria l C ourt charged the ju r y  as 
fo llo w s :

“ F o r  exam ple, gentlem en, i f  a m an w ilfu lly  and in-
tentionally  fires a gun  into a  crow d  o f  pedestrians 
law fu lly  in the street, and u n expected ly  hits the per-
son  he loves best in the w orld  n ot suspecting his o r  
her presence in the crow d , m alice cou ld  be im plied
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and intent in ferred . O ne w h o  does such things can-
n ot escape on  the g rou n d  that he d id  n ot intend to  
in ju re  the particular person  struck .”

13. B ecause the T ria l C ou rt charged  the ju r y  as 
fo l lo w s :

10 “ N o w , an autom obile, like a gun, is a dangerous 
instrum entality under som e circum stances. I f  a gun 
is fired in a rem ote forest, o r  an autom obile  run at 
a h igh  rate o f  speed in an unsettled country , that is 
one th in g ; but i f  a gun is fired at random , o r  an au-
tom obile  run at a h igh  rate o f  speed in the streets 
o f  a city , that is quite another th in g .”

20

30

14. Because the T r ia l C ou rt charged  the ju r y  as 
fo llo w s  :

“ S o , in the case at bar, gentlem en, i f  you  find that 
the defen dan t w as at the tim e and place charged  
w ilfu lly , k n ow in g ly  and intentionally  running his 
autom obile at a rate o f  speed and in such m anner 
w hich  under all the facts, circum stances and con d i-
tions ex istin g  in the case, w as to  h im  con sciou sly  and 
ob v iou sly  dangerous to  pedestrians o r  others law fu lly  
using  the h ighw ay, and he hit and m aim ed o r  w ou n ded  
the little g irl w ith  h is autom obile  w hile so do in g , then 
y ou  are at liberty, i f  y ou  see fit, to  draw  the in fe r -
ences I have indicated, and to  find him  gu ilty  o f  a tro-
ciou s assault and battery .”

15. Because the T ria l C ou rt charged the ju ry  as 
fo l lo w s :

“ T h e  question  in that particular w hich  is contested 
is w hether o r  n ot the defen dan t w as there present, 

4 0  and w hether o r  n ot he is the m an w h o  struck by  an 
autom obile  the little g ir l.”
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16. B ecause the T ria l C ou rt charged  the ju ry  as 
fo llo w s :

“ N o w , S haw  is the y ou n g  m an w h o  testified here.
Y o u  probab ly  w ill recall him . H e  w as the light-haired 
y ou n g  man. I w ill say that he m ade a favorab le  im -
pression  upon  the C ou rt.”  j q

17. B ecause the T ria l C ou rt charged  the ju ry  as 
fo llo w s :

“ Gentlem en, the case is an im portant one. It  in -
vo lves  an accusation  against an officer o f  the law .”

18. Because the T r ia l C ourt charged  the ju ry  as 
fo l lo w s :

“ It  w as n ot K raus or  D ev er  w h o  w ent t o  the
• * 20precinct and reported  this m atter, but it w as Shaw

w h o  did  so. A s  fa r  as the evidence sh ow s Shaw  had
n o  acquaintance w ith  this d e fen d a n t; he had no m otive
as fa r  as I recall in the evidence to  be antagonistic to
h im .”

19. B ecause the T ria l C ourt fa iled  to  accurately  an-
sw er the fo llo w in g  question  put to  him  by  the ju ry , 
a fter  said ju ry  had retired :

• 20“ Q . Is  actual intent to  a trocious assault necessary *
o r  is it im plied by  recklessness in driv ing , by  breaking 
o f  speed law s and fleeing fro m  the s p o t? ”

20. Because the T ria l C ou rt charged  the ju ry  as 
fo llo w s :

“ It m ay be im plied, gentlem en, fro m  those things, 
but you  m ust take into consideration , o f  course, all o f  
the testim ony in the case.”

21. B ecause the T ria l C ou rt refu sed  to  charge the
40
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ju r y  the fo llo w in g  request to  charge o f  the d e fe n d -
ant:

“ M ere  negligence on  the part o f  the defen d an t w ou ld  
n ot be sufficient to  con v ict h im  o f  the crim e o f  a tro-
c iou s assault and battery. H is  con d u ct m ust be such 

2 q  as w ou ld  evince in y ou r  m inds beyon d  a reasonable 
doubt a w ilfu l and m alicious intent to  strike L illian  
D o w lin g  w ith  his au tom obile .”

22. B ecause the T ria l C ou rt re fu sed  to  ch arge the 
ju r y  the fo llo w in g  request to  charge o f  the d e fen d -
ant:

“ It  is fo r  you , gentlem en o f  the ju ry , to  decide
am on g  other things w hether o r  n o t K raus, D ev er  and
Shaw  w ere able to  fo llo w  this ca r  and keep it in sight

20 •in v iew  o f  the testim ony that the n igh t w as fo g g y  and 
several w itnesses have testified that a person  cou ld  
not see an ob je ct  any great distance aw ay fro m  w here 
they w ere  standing.”

23. B ecause the T ria l C ou rt re fu sed  to  charge the 
ju r y  the fo llo w in g  request to  charge o f  the d e fen d -
ant:

“ I f  y ou  find fr o m  the evidence in the case that the 
30 houses on  B loom fie ld  A ven u e, at the poin t w here it 

is alleged L illian  D o w lin g  w as in ju red  by  the auto-
m obile, w ere m ore  than one hundred feet apart and 
that it w as n ot a built up p o rtio n  o f  the city , the 
driver o f  the autom obile  under the law  w as perm itted 
to  drive at a speed n ot m ore  than th irty  m iles an 
hour, using due regard fo r  the sa fety  o f  persons us-
ing the h igh w ay .”

24. B ecause the T ria l C ourt re fu sed  to  charge the 
ju r y  the fo llo w in g  request to  charge o f  the d e fen d -

ant:

40
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“ E v en  i f  y ou  are satisfied beyon d  a reasonable doubt 
fro m  the evidence, that an autom obile  struck and in-
ju red  L illian  D ow lin g , and that the autom obile w hich  
struck  her d id  n ot stop a fter  the accident, this fa ct  
a lone is not sufficient to  ch arge the driver o f  the car 
w ith  the crim e o f  a trociou s assault and battery, it is 
on ly  one fa ctor  in the ev idence upon  w h ich  y o u  are 
to  determ ine w hether or  n ot the con du ct o f  the d r iv er  
o f  the autom obile  w as such as am ounted to  an inten-
tional and m alicious and atrociou s act o f  assault and 
battery, in this connection , y o u  m ay con sider w hether 
the driver knew  he struck anyone and w hether or  
n ot the fo g g y  con d ition  o f  the w eather prevented him  
fro m  seeing the person alleged to  have been struck 
b y  the autom obile .”

25. B ecause the T ria l C ou rt refu sed  to  charge the 
ju r y  the fo llo w in g  request to charge o f  the d e fen d -
ant:

“ B e fo re  y ou  can find the defen d an t gu ilty  o f  a tro -
ciou s assault and battery, y ou  m ust find fro m  the ev i-
dence b eyon d  a reasonable doubt, a specific intent to  
in ju re  L illian  D ow lin g , o r  any other person  using the 
h igh w ays at that tim e.”

26. Because the «Trial C ou rt upon  a prop er plea o f  
autrefois acquit, erron eou sly  d irected  the ju ry  to  re-
turn a verd ict in fa v or  o f  the State.

W h e re fo re , because the a foresa id  reasons o r  som e 
o f  them  constitute error  p re ju d icia l to  the said plain- 
tif¥-in-error, he, the said John  C osg rov e , Jr., prays 
that the said ju d gm en t and sentence be reversed and 
annulled and altogether held fo r  noth ing, and that he 
m ay be restored  to  all th ings w h ich  he has lost by  
occasion  th ereof.

H A R O L D  S I M A N D L ,
O f  C ounsel W ith  P la in tiff-in -E rror .
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New Jersey Court of Errors and Appeals

T h e  S t a t e  o f  New  J e r s e y , i 
Defendant-in-Error, /

vs. \ On Error.

J o h n  Co sg r o v e , J r ., I
Plaintiff-in-Error. I

BRIEF OF JOHN 0. BIGELOW FOR THE 
STATE.

The defendant was convicted in the Essex 
Quarter Sessions of an atrocious assault and 
battery upon Lillian Dowling. This conviction 
has been sustained by the Supreme Court.

I.

The Quarter Sessions properly directed a ver-
dict for the State on the trial of the plea of 
autrefois acquit.

The opinion of the Supreme Court is printed 
as a supplement to the State of the Case.

The opinion of the Quarter Sessions, dealing 
with this plea, appears at page 19 of the State 
of the Case. This opinion is also worthy the 
attention of this Court.

Before the trial of this case, the defendant 
was tried and acquitted on an indictment charg-
ing that he did feloniously kill and slay Mary 
Mullaney. It is this acquittal which is pleaded.

The facts connecting the two cases were as fol-
lows : The defendant, on May 15, 1923, was driv-
ing an automobile along Bloomfield avenue, New-
ark. Mrs. Mullaney and Lillian Dowling were
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crossing the street, hand in hand. The auto-
mobile struck them both. Mrs. Mullaney died 
and Lillian recovered from the injuries received.

By their verdict of “ Not Guilty”  in the man-
slaughter case, the jury found that the death of 
Mrs. Mullaney was not the proximate result of 
being struck by the automobile.

Or else they found that defendant was not 
driving the automobile in a grossly negligent 
manner.

Or else that he was not the person driving the 
automobile which struck Mrs. Mullaney.

Any one of these findings would have necessi-
tated an acquittal. The verdict of “ Not Guilty”  
does not disclose the ground on which it was 
based, or which one of the three findings above 
suggested the jury actually reached.

On the trial for atrocious assault and battery, 
the jury by their verdict of ‘ ‘ Guilty, ’ ’ found that 
the defendant was driving the automobile which 
struck Lillian Dowling; that he was driving it 
wilfully in a manner dangerous to pedestrians 
and that she was wounded by the blow received.

It will be observed that there is no necessary 
inconsistency between the two verdicts.

A.

The defendant cannot succeed on his plea of 
autrefois acquit unless the crime charged in the 
second indictment or an integral part thereof is 
one of which he might legally have been con-
victed on the first trial.

4 Blackstone 335. “ First, the plea of 
autrefois acquit, or a former acquittal, is 
grounded on this universal maxim of the
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co m m o n  la w  o f  E n g la n d , th a t n o  m an  is  to  
be  b r o u g h t  in to  je o p a r d y  o f  h is  l i f e  m o re  
th an  o n ce  f o r  th e  sam e o ffe n s e . A n d  h en ce  
it  is  a llo w e d  as a co n se q u e n ce  th a t w h en  a 
m an  is  on ce  fa i r ly  fo u n d  n o t  g u ilty  u p o n  a n y  
in d ic tm en t, o r  o th e r  p r o s e cu t io n , b e fo r e  a n y  
C o u rt  h a v in g  c o m p e te n t  ju r is d ic t io n  o f  th e  
o ffe n se , h e  m a y  p le a d  su ch  a cq u itta l in  b a r  
o f  a n y  su b seq u en t a c cu sa t io n  f o r  the  sam e 
cr im e . * * * I t  is  to  b e  o b s e r v e d  th a t th e  
p le a s  o f  autrefois acquit a n d  autrefois con-
vict, o r  a fo r m e r  a cq u itta l a n d  fo r m e r  c o n -
v ic t io n , m u st b e  u p o n  a  p r o s e cu t io n  f o r  the 
sam e id e n tica l a ct  an d  c r im e .”

1C  kitty C. L. 452. “ I n  o r d e r , h o w e v e r , to  
en title  th e  d e fe n d a n t  t o  th is  p le a  it  is  n e ce s -
s a r y  th a t th e  c r im e  c h a r g e d  be  p r e c is e ly  the  
sam e a n d  th a t th e  fo r m e r  in d ictm en t, as 
w e ll as th e  a cq u itta l, w a s  su fficient. A s  to  th e  
firs t  o f  th ese  re q u is ite s , th e  id e n t ity  o f  the 
o ffe n se , i f  th e  c r im e s  ch a rg e d  in  th e  fo r m e r  
a n d  p re s e n t  p r o s e cu t io n  a re  so  d is t in c t  th a t 
e v id e n ce  o f  th e  on e  w ill  n o t  s u p p o r t  the 
o th er , it  is  in co n s is te n t  w ith  re a so n , a s it  is  
re p u g n a n t  to  th e  ru le s  o f  la w  to  sa y  th a t 
the o ffe n s e s  a re  so  f a r  th e  sam e th a t an  
a cq u itta l o f  the  o n e  w ill  be a b a r  t o  th e  
p r o s e cu t io n  f o r  th e  o th e r  * # # (p .  4 5 6 ). 
B u t  i f  th e  fo r m e r  c h a rg e  w e re  su ch  a on e  as 
the  d e fe n d a n t  c o u ld  n o t  h a v e  b een  c o n v ic te d  
o f  the  la t te r  u p o n  it , the  a cq u itta l ca n n o t  be  
p le a d e d . ’  ’

9 Halsbury’s Laws of England 356. “ T h e  
d e fe n d a n t  ca n  o n ly  su cceed  on  su ch  a p le a  
i f  th e  c h a r g e  to  w h ich  h e  p le a d s  is  on e  in  
re s p e ct  o f  w h ich  h e  co u ld  h a v e  been  le g a l ly  
c o n v ic te d  on  the  p r io r  o c c a s io n  o r  is  on e  in  
re s p e ct  o f  w h ich  b y  sta tu te , p re v io u s  p r o -
c e e d in g s  f o r  th e  sa m e ca u se  a re  a  b a r  to  
su b seq u en t p r o c e e d in g s . ’ ’

Rex. Barron (1 9 1 4 ), 2 K . B . 570. L o r d  
Reading. “ T h e  p r in c ip le  on  w h ich  th is  
p le a  d e p e n d s  h a s  o f te n  b een  sta ted . I t  is  
th is , th a t th e  la w  d o e s  n o t p e rm it  a m an  to

New Jersey State Library
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be twice in peril of being convicted of the 
same offense. If therefore he has been ac-
quitted, i. e., found to be not guilty of the 
offense by a court competent to try him, 
such acquittal is a bar to a second indict-
ment for the same offense. This rule ap-
plies not only to the offense actually charged 
in the first indictment, but, to any offense of 
which he could have been properly convicted 
on the trial of the first indictment. Thus an 
acquittal on a charge of murder is a bar to a 
subsequent indictment for manslaughter, as 
the jury could have convicted of man-
slaughter. * * * The test is not, in our
opinion, whether the facts relied upon are 
the same in the two trials. The question is 
whether the appellant has been acquitted of 
an offense which is the same offense as 
‘ gross indecency’ (charged in the second in-
dictment), i. e., whether the acquittal on the 
charge of sodomy (on the first trial) neces-
sarily involves an acquittal on the charge of 
gross indecency. It is quite clear that the 
jury could not have convicted the appellant 
of gross indecency at the first trial. And it 
is equally clear that the acquittal on the 
graver charge did not necessarily involve 
an acquittal of the minor offense. The 
graver charge of sodomy involves gross in-
decency and something else, and, as was de-
cided in Reg. v. Di Salvi (10 Cox C. C. 481), 
an acquittal of the whole of an offense does 
not involve an acquittal of every part of it. 
There has therefore been no verdict that the 
appellant was not guilty of gross indecency, 
and the appellant has never been in peril 
before of being convicted of gross inde-
cency. ’ ’

Reg. v. Gilmore, 15 Cox C. C. 85. Baron 
Huddleston. “ An accused person who relies 
upon a previous acquittal must make out 
satisfactorily that he has been acquitted of 
the identical charge before, or that he could 
upon the trial of the first indictment have 
been lawfully convicted of the offense which 
was charged in the second indictment. ’ 9



M o r e y  v . C om ., 108  M a ss . 433 , “ T h e  te s t  
is  n o t  w h e th e r  th e  d e fe n d a n t  h a s  a lready- 
b e e n  t r ie d  f o r  th e  sa m e  a ct , b u t  w h e th e r  h e  
h a s  b e e n  p u t  in  je o p a r d y  f o r  th e  sa m e  o f -
fe n s e . A  s in g le  a c t  m a y  b e  a n  o f fe n s e  a g a in s t  
tw o  s ta t u t e s ;  a n d  i f  e a ch  s ta tu te  r e q u ir e s  
p r o o f  o f  a n  a d d it io n a l  fa c t  w h ic h  th e  o th e r  
d o e s  n o t , a n  a c q u it ta l  o r  c o n v ic t io n  u n d e r  
e ith e r  s ta tu te  d o e s  n o t  e x e m p t  th e  d e fe n d a n t  
f r o m  p r o s e c u t io n  a n d  p u n is h m e n t  u n d e r  th e  
o th e r . ’  ’

I f  th e  q u e s t io n  b e fo r e  th e  C o u r t  b e  te s te d  b y  
th e  ru le  s ta te d  a b o v e , n a m e ly , th a t  th e  c h a r g e  to  
w h ich  th e  d e fe n d a n t  p le a d s  o r  s o m e  p a r t  t h e r e o f  
m u st b e  o n e  o f  w h ich  h e  c o u ld  h a v e  b e e n  c o n -
v ic te d  o n  th e  f ir s t  t r ia l ,  th e  a c t io n  o f  th e  Q u a r te r  
S e s s io n s  in  d ir e c t in g  a v e r d ic t  f o r  th e  S ta te  
m u st b e  a p p r o v e d . C e r ta in ly , o n  th e  t r ia l  f o r  
the s la y in g  o f  M rs . M u lla n e y , d e fe n d a n t  c o u ld  
n o t  h a v e  b e e n  c o n v ic t e d , w h a te v e r  th e  e v id e n ce , 
o f  a n y  o f fe n s e  a g a in s t  L i l l ia n  D o w lin g .

B.

A distinction between the rules applicable to 
autrefois acquit and those applicable to autre-
fois convict should be noted.

O f c o u r s e , g e n e r a l ly  s p e a k in g , w h e n  a  f o r m e r  
c o n v ic t io n  w o u ld  b e  a  b a r  t o  a  s u b s e q u e n t  p r o s e -
cu tio n  a  f o r m e r  a c q u it ta l  in s te a d  o f  a  c o n v ic t io n  
w ou ld  l ik e w is e  b e  a b a r . B u t  th e r e  a r e  e x c e p -
t ion s  to  th is  ru le  fo u n d e d  in  s o u n d  r e a s o n  a n d  
n o te d  b y  th e  a u th o r it ie s .

I t  i s  a b h o r r e n t , n o t  o n ly  t o  o u r  la w  b u t to  
e v e r y  s y s te m  o f  ju r is p r u d e n c e  a n d  e v e r y  fe e l in g  
o f  ju s t ic e ,  th a t  a m a n  s h o u ld  b e  p u n is h e d  f o r  a 
cr im e  a n d  th e n  a g a in  p u n is h e d  a s e c o n d  t im e  f o r  
the sa m e  c r im e . T h is  is  th e  b a s is  o f  th e  p le a  o f  
autrefois convict— th a t n o  m a n  sh a ll b e  p u n is h e d  
tw ice  f o r  th e  sa m e  o f fe n s e .
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It is also repugnant to our law that a man 
should be tried and acquitted and thereafter he 
tried again for the same offense, and so on, until 
perhaps a jury be found to convict him. If the 
victim of such a system were in fact guilty, no 
injustice would be done him by such a series of 
trials. The sound objection to the procedure is 
that it would be likely to result in the conviction 
of the innocent and this is the foundation on 
which rests the plea of autrefois acquit.

The application of these principles in simple 
cases is easy: If one is convicted or acquitted 
of an assault, he cannot again be tried for the 
same assault.

The next step relates to compound crimes. If 
A be convicted of murder committed in the 
course of arson, he cannot thereafter be tried 
for the arson, because the conviction for murder 
includes a conviction of the lesser offense. Con-
versely, if he be convicted of arson, he cannot 
afterward be tried for a murder committed in 
the perpetration of such lesser felony, for the 
arson is an integral part of the murder.

If A be acquitted on a common law indictment 
of the murder, he cannot afterward be tried for 
the arson, because the jury might, on the former 
trial, have convicted him of the arson and ac-
quitted as to the residue of the charge, and hence 
the general verdict of “ Not Guilty”  is an acquit-
tal of the arson.

But the situation is somewhat different when 
the form of the indictment for the greater of-
fense does not permit a verdict of guilty of the 
less offense. For instance, i f ' A be tried for 
murder on our statutory form of indictment, 
charging merely that he did wilfully, feloniously 
and of his malice aforethought, kill and murder
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the deceased, and the State endeavor to prove 
that the murder was committed in the course of 
arson, and A be acquitted, can he thereafter be 
tried for the arson? It is obvious that the reason 
which would govern if the murder indictment 
were in common law form, does not apply, for 
the jury could not have convicted him of the 
arson, and hence their verdict of “ Not Guilty”  
does not show that they acquitted him of that 
offense.

It may be that the defense on the murder trial 
was an alibi, or, perhaps, that the deceased died 
of pneumonia and not as a result of injuries 
received in the fire, or, perhaps, both defenses 
were interposed.

Will the Court, on the plea of autrefois acquit, 
search the minds of the jurors on the first case 
and try to see wherein lay their reasonable 
doubt? Will the Court say, “ We have examined 
the evidence on the murder trial and find that 
the jury acquitted the defendant because they 
doubted whether the death was the proximate re-
sult of the act of the defendant, and hence, the 
acquittal of murder is not a bar to the arson 
charge,”  or, “ We find that the jury acquitted 
because the evidence that the defendant set the 
fire was insufficient, and hence, the plea of autre- 
fois acquit is good?”

There is no authority for such an inquiry oti 
a plea of autrefois acquit. In the absence o f 
such an inquiry, it might be the rule that the 
second trial would be barred if the verdict of 
acquittal could possibly have been based on the 
innocence of the defendant of the less offense. 
But such a rule would not be in the interest of 
justice; it would merely give to the defendant 
the advantage of the mistake made by the prose-
cutor in using the statutory murder indictment.
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The correct rule, I contend, is that the acquit-
tal on the trial of the statutory indictment for 
murder does not bar the subsequent trial for 
arson because the record in a murder case does 
not NECESSARILY involve acquittal of arson. It 
will be observed  that none o f these doubts or 
questions apply w hen the first trial results in a 
conviction.

Similar doubts arise when two offenses have 
each certain elements in common and certain in-
dependent elements.

For instance, A is convicted of rape. The girl 
is under the age of 16 years. It certainly cannot 
be the law that he may be tried again for the 
same act on an indictment for carnal abuse. But 
if he be acquitted of rape, perhaps because the 
jury doubted whether the act was against the 
will of the girl, can he then be tried for carnal 
abuse T

Lastly come the cases where the “ one voli-
tion”  results in injury to several people. A  
steals at the one time the property of B and C, 
or wounds by one discharge of a shot gun, X  
and Y. He cannot, I take it, be twice convicted 
of larceny or assault; but if he be acquitted of 
stealing B ’s property because it appears that B 
had given him the property, or if he is found 
not guilty of assault on X, because the evidence 
shows that X  was not really one of the men shot, 
shall A go untried for the crime he actually 
committed against C or Y !

In all these supposititious cases, the correct 
rule, I submit, is that the acquittal on the one 
charge does not bar the trial of the other, al-
though a conviction one the one would be a de-
fense to the indictment on the other.
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This distinction between former conviction and 
former acqnittal is not noted in the elemental 
authorities such as Blackstone and Chitty, but it 
is supported by the cases.

In  re N ielsen , 131 U. S. 176, Bradley, J.
i 4 In order than an acquittal may be a bar to 

a subsequent indictment for the lesser crime 
it would seem to be essential that a convic-
tion of such crime might have been had 
under the indictment for the greater. If a 
conviction might have been had, and was 
not, there was an implied acquittal. But 
where a conviction for a less crime cannot be 
had under an indictment for a greater which 
includes it, there it is plain that while an 
acquittal would not or might not be a bar, a 
conviction of the greater crime would in-
volve the lesser also, and would be a bar.”

Com . v. H udson , 14 Gray (Mass.) 11. The 
same rule is expounded and based on the theory 
that the lesser crime is merged in the greater 
only in case of a conviction of the latter.

Sim co  v. State, 9 Texas C. A. 338. 4 4 There 
is a marked difference in modern practice 
between the rules which govern the two pleas 
of autrefois acquit and autrefois convict, not-
withstanding the immense amount of dictum  
and loose expression' to the contrary found 
in the books. A u trefo is  acquit is only avail-
able in cases where the transaction is the 
same and the two indictments are susceptible 
of, and must be sustained by, the same proof. 
These two elements must combine, and are 
both sine qua non  to the sufficiency of the 
plea. A u trefo is  con vid  only requires that 
the transaction, or the facts constituting it 
be the same. To illustrate: If a party be 
indicted separately for the theft of three 
horses, the property of A, B and C, taken 
at the same time, or in one transaction, and 
he be tried on the first for the theft of A ’s 
horse, and the State fails from misnomer, 
or the defendant by proving A ’s consent
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should be acquitted, would the plea of that 
acquittal operate a bar to the conviction on 
the other trials because the transaction was 
one and the. same? By no means. Why? 
Simply because the proof necessary to a 
conviction in the latter cases would not 
convict in the former. A lb ert Pickens  v. 
T he State, ante, p. 270; 1' W h a rt . Cr. Law  
(6th ed.), Sect. 557, and authorities cited.

“ But suppose the party was convicted of 
the theft of any one of the horses, would 
a plea of former conviction be a bar to 
conviction on the other two indictments ? 
Clearly so. And why? Because the trans-
action—the taking of the three horses at the 
same time—would constitute but one offense 
in law (W ilson  v. T he State, 45 Texas 76); 
and the plea would be good upon the strength 
of and by virtue of another rule, well settled 
in criminal practice, which allows the prose-
cutor to carve as large an offense out of a 
single transaction as he can, yet he must 
cut only once. Quitzow  v. T he State, 1 
Texas Ct. App. 47. Here is where the doc-
trine of carving would come in and support 
the plea. 1 W hart. Cr. L aw  (6th ed.), Sect. 
565, and authorities cited in note.”

W rig h t  v. State, 17 Texas C. A. 152. Same 
rule.

In R e g .1 v. K in g  (1897) 1 Q. B. 214, the de-
fendant was convicted twice for two different 
offenses which were parts of the same transac-
tion and which consisted of substantially the 
same acts. The Court of Criminal Appeals re-
versed the second conviction. Lord Reading, in 
R e x  v. B arron  (1914), 2 K. B. 570, commenting 
on this decision, noted that the two offenses were 
not the same, but approved of the decision on 
the ground that the Trial Court should have 
directed a verdict for the defendant on the sec-
ond trial “ as a matter of fairness”  and in “ the 
exercise of a proper judicial discretion.”
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At common law, indictments were so detailed 
that usually every part of the criminal transac-
tion was set out in the one indictment and hence 
the jury could pick and choose as to which part 
of the offense they would convict. It was, how-
ever, the rule that on an indictment for a felony 
the jury could not convict of a misdemeanor, 
part of the felony; so it followed that an ac-
quittal of the felony was not a bar to a later 
trial for the misdemeanor, although a conviction 
of the felony was such a bar.

C.

Defendant’s argument is based on an unsound 
view or res judicata rather than on autrefois 
acquit.

The argument, on careful analysis, is not that 
the defendant had already been acquitted of the 
same offense, but rather that one issue of the 
second indictment had been decided adversely 
to the State on the former trial and that the 
State was concluded as to that issue by the rec-
ord in the former proceeding and hence could 
not prevail at the second trial. Defendant’s 
counsel, in effect, contends that the first acquittal 
was an adjudication “ that the defendant was not 
the person who had driven the automobile in 
question” ; that the adjudication of this fact was 
binding on the State at the second trial and 
hence that there should have been an acquittal 
on the second trial.

This line of reasoning overlooks the possi-
bility that the jury may have acquitted Cosgrove 
of manslaughter, although they found that he 
was the driver and was driving in a grossly care-
less manner, because they were not convinced 
that he struck Mrs. Mullaney or because they
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doubted whether the blow was the proximate 
cause of her death.

It is true that the evidence on that trial that 
the automobile struck Mrs. Mullaney and that 
she died as a result of the blow was clear and 
uncontradicted, but this lack of contradiction did 
not remove these issues from the consideration 
of the jury.

Schm idt v. M arconi, etc., C o., 86 N. J. L. 
183;

State  v. Pitm an, 119 Atl. 438.
If we assume that the ordinary rules of res 

judicdta  are applicable to criminal cases, still 
the record in the manslaughter case would not 
estop the State from proving in the assault and 
battery case the fact that the defendant was 
driving the car. Whether defendant was driving 
or not was merely incidental to the general issue 
and could only be inferred by argument from the 
judgment.

Bernard  v. H oboken , 27 N. J. L. 412. 
Headnote. “ The first judgment is conclu-
sive upon the facts only so far as that case 
is concerned. It does not prevent the same 
facts being controverted in a second case 
founded upon a distinct cause of action.”

Sbarbero  v. M iller, 65 Atl. 472, Garrison, 
V.-C. “ A judgment is conclusive by way 
of estoppel only as to facts without the ex-
istence and proof or admission of which it 
could not have been rendered.”

S tate  v. R obinson, 16 N. J. Ii. 507. Head- 
note. “ On the trial of an indictment for 
uttering a forged note, it is competent evi-
dence in order to show a scienter, to prove 
that the prisoner uttered another forged 
note of the same bank, on the same day, al-
though he had been acquitted on a trial for 
that offense.”
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State v. Drag one (E. & A.), 122 Atl. 878, 
Defendant had been tried and acquitted 
under the Van Ness Act for the sale of in-
toxicating liquor. He was later indicted for 
keeping a disorderly house. On the trial of 
that indictment, the State, in order to show 
one element of the alleged disorder, intro-
duced evidence of the very sale for which 
the defendant had been acquitted. Defend-
ant offered the record in the liquor case to 
disprove the sale. The Trial Judge over-
ruled the offer on the ground that it was the 
province of the jury to determine whether 
liquor was sold, and that they could not take 
the judgment or conclusion of someone else 
on that point. The Court of Errors, in 
affirming the conviction, held that the ex-
clusion of this evidence was proper because, 
among other reasons, the offense of selling 
liquor and the offense of keeping a disor-
derly house were not the same.

D.
The Cooper, Rosa and Mowser cases.
State v. Cooper, 13 N. J. L. 361, and State v. 

Mowser, 92 N. J. L. 474, 106 Atl. 416, each con-
sidered a plea of former conviction and in each 
of them the crime for which a conviction had 
been obtained—arson or robbery—was an in-
tegral part of the murder charged in the second 
indictment.

Mr. Justice Drake, in the Cooper case, relied 
on the fact that the arson was a necessary in-
gredient of the murder and that by being put on 
trial first for arson and then for the murder. 
Cooper was tried twice for the very same indict-
able offense. Indeed, if Cooper had been tried 
first for the murder the jury could legally have 
convicted him of the arson and acquitted as to 
the residue of the charge. The basis of the
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Mowser decision is the same, namely, that the 
robbery for which Mowser was first tried was an 
essential and integral element of the murder.

Counsel for the defendant quotes from Mr. 
Justice Kalisch’s opinion in the Mowser case 
that one test is “ whether or not the offenses 
grew out of the same transaction or were the 
product of a single criminal act.”  By this lan-
guage, however, the learned Justice intended the 
situation where one indictable offense grows out 
of and includes another, as murder and robbery.

“ The principle to be extracted from well- 
considered cases is that by the term ‘ same 
offense’ is not only meant the same offense 
as an entity and designated as such by legal 
name, but also any integral part of such 
offense which may subject an offender to 
indictment and punishment.”

I call attention to the last clause, “ which may 
subject an offender to indictment and punish-
ment. ’ ’

“ When such integral part of the prin-
cipal offense is not a distinct affair, but 
grows out of the same transaction, then an 
acquittal or conviction of an offender for the 
lesser offense will bar a prosecution for the 
greater.”

This language from the Mowser case does not 
tend to support the plea in the present case. The 
manslaughter charge for killing Mrs. Mullaney 
and the assault and battery charge both grew 
out of the reckless driving of the defendant; but 
that reckless driving was not subject to indict-
ment and punishment. Defendant has not been 
acquitted of reckless driving, for reckless driving 
is not a crime for which he was or could be tried. 
The assault on Lillian Dowling was, not an in-
tegral part of the offense of slaying Mrs. Mul-
laney.
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State  v. R osa , 72 N. J. L. 462, 62 Atl. 695, 
upheld the action of the Oyer in sustaining a 
demurrer, to a plea of autrefois acquit. The 
Court expressly refrained from considering “ the 
question whether an acquittal upon an indict-
ment charging the felonious homicide of A is a 
bar to a conviction upon an indictment charging 
the felonious homicide of B, when it is shown 
that the death of each was produced by the same 
act of the person indicted.”  This case is not 
an authority in support of the contention of the 
plaintiff-in-error.

E .

Defendant’s Authorities.
One case resulted in a reversal because the 

Trial Court struck out the plea, instead of try-
ing it:

Cook  v. State, (Tex.) 63 S. W. 872.
In the following cases the plea of autrefois  

acquit or convict was held properly overruled, 
and hence the decisions cannot aid the plaintiff- 
in-error :

Lillie  v. State, (Tex.) 187 S. W. 482;
G unter  v. State, (Ala.) 20 So. 632;
M c C o y  v. State, 46 Ark. 141;
B ell v. State, (Ark.) 180 S. W. 186;
P eop le  v. Ochotski, (Mich.) 73 N. W. 889;
M orris  v. T er., (Okla.) 99 Pac. 760; 101 

Pac. I l l ;
A u gustine  v. State, (Tex.) 52 S. W. 77;
K ea to n  v. State, (Tex.) 57 S. W. 1125;
State  v. E va n s, (W. Va.) 10 S. E. 792̂

Cases distinguishable because they dealt with 
former conviction and not former acquittal are 
the following:

S tate  v. D am on, 2 Tyler (Yt.) 387;
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S a d b erry  v. S ta te , (Tex.) 46 S. W. 639;
C lem  v. S ta te , 42 Indiana 420;
C a rson  v. P eo p le , (Col.) 36 Pacific 551;
H u rst  v. S ta te , (Ala.) 6 So. 120.

The only decisions which support the conten-
tion of defendant are based on the view of res  
judicata  above mentioned, and are contrary, I 
believe, to the law of New Jersey. These cases 
are:

Spannell v. S ta te , (Tex.) 203 S. W. 357;
M o s s  v. S ta te , (Ala.) 75 So. 179;
B urn am  v. S ta te , (Ga.) 58 S. E. 683;
J on es  v. S ta te , (Miss.) 6 So. 231;
C om . e x  rel. V e le y  v. O rea ley , 63 Pa. Sup.

489.

Gr.
Opinion of Supreme Court.

The opinion of Mr. Justice Parker deals with 
the question of a u trefois acquit from a somewhat 
different angle. This opinion is clear and con-
vincing and needs no argument from me to sup-
port it.

Counsel for defendant urges S ta te  v. Scaduto, 
74 N. J. L. 289, 65 Atl. 908, is not in harmony 
with this opinion or with the decision in State  
v. T hom a s, 65 N. J. L. 598, 48 Atl. 1007.

The Thomas case holds that manslaughter does 
not necessarily involve assault and battery, and 
hence that an indictment for manslaughter in 
statutory form will not support a conviction for 
assault and battery. The Scaduto case dealt 
with voluntary manslaughter committed in the 
heat of passion, and noted that assault and 
battery was an element of that class of man-
slaughter. There is no conflict between these
cases.
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H.

I f  th e  f o r e g o in g  a r g u m e n t  is  s o u n d , th e r e  w a s  
n o  is su e  o f  f a c t  f o r  th e  ju r y  o n  th e  p le a  o î  autre-
fo is  acquit, a n d  th e  C o u r t  p r o p e r ly  d ir e c t e d  a  
v e r d ic t  f o r  th e  S ta te .

It
Alleged Error in the Exclusion of Evidence.

A ssig n m en t o f  E r r o r  N o . 8.

D e fe n d a n t ’ s w itn e s s , E d w a r d  W . T o w n s e n d , 
te s t if ie d  t o  th e  g o o d  c h a r a c te r  o f  th e  d e fe n d a n t . 
O n  c r o s s  e x a m in a t io n  h e  a d m it te d  th a t  h e  k n e w  
d e fe n d a n t  h a d  p le a d e d  g u i l t y  to  s o m e  o f fe n s e  
(C a s e , p . 244 , 1. 1 3 ) .  O n  r e -d ir e c t  e x a m in a t io n , 
M r . T o w n s e n d  te s t i f ie d  th a t  h e  k n e w  th e  d e ta ils  
“ r e g a r d in g  th e  a l le g e d  p le a  o f  g u i l t y . ”

“ Q  A n d  y o u  h a d  in v e s t ig a te d  th a t  y o u r -
s e lf ,  p e r s o n a lly ,  h a d  y o u ! ”

O b je c t io n  su s ta in e d  (C a s e , p . 246 , 1. 1 5 ) .

I f  th is  q u e s t io n  b e  r e g a r d e d  a s  a  p r e l im in a r y  
on e , le a d in g  t o  t e s t im o n y  th a t  th e  d e fe n d a n t  w a s , 
in  fa c t ,  n o t  g u i l t y  o f  th e  o f fe n s e  t o  w h ich  h e  h a d  
p le a d e d , it  w a s  c le a r ly  in c o m p e te n t . T h e  C o u r t  
w a s  t r y in g  o n ly  th e  in s ta n t  c a s e , a n d  n o t  s o m e  
o ld  in d ic tm e n t  to  w h ich  th e  d e fe n d a n t  h a d  p le a d e d  
g u ilty .

S ta n d in g  b y  i t s e l f ,  th e  q u e s t io n  w a s  im m a te -
r ia l. I t  m a d e  n o  d i f fe r e n c e  t o  th e  d e fe n d a n t ’ s  
reputation  w h e th e r  o r  n o t  M r . T o w n s e n d  h a d  
in v e s t ig a te d  p e r s o n a l ly  th e  d e ta ils  o f  th e  p le a  
o f  g u ilty .
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in.
Charge to the Jury.

A ssig n m en t o f  E r r o r  N o . 10.

T h is  a s s ig n m e n t  a l le g e s  th a t  th e  C o u r t  e r r e d  
in  i t s  c h a r g e  a s  t o  in fe r e n c e s  w h ic h  m a y  b e  
d r a w n  f r o m  th e  f lig h t  o f  o n e  a c c u s e d  o f  c r im e . 
T h e  b r i e f  f o r  d e fe n d a n t  a d m its , h o w e v e r , th a t 
th e r e  is  n o  e r r o r  in  th is  p a r t  o f  th e  c h a r g e , a n d  
t h e r e fo r e  th is  a s s ig n m e n t  n e e d s  n o  c o n s id e r a t io n .

IV.
Alleged Failure to Answer Jury’s Inquiry.

A ssig n m en t o f  E r r o r  N o . 19.

A f t e r  r e t ir in g , th e  j u r y  r e tu r n e d  to  th e  c o u r t  
r o o m , h a v in g  Sent a  q u e s t io n  t o  th e  J u d g e , “ I s  
a c tu a l in te n t  t o  a t r o c io u s ly  a s s a u lt  n e c e s s a r y , o r  
is  i t  im p lie d  b y  r e ck le s s n e s s  in  d r iv in g ,  b y  b re a k -
in g  o f  s p e e d  la w s  a n d  f le e in g  f r o m  th e  s p o t ? ”  
(C a s e , p . 308 , L 2 5 .)

T h e  C o u r t  a n s w e r e d  th is  q u e s t io n  to  th e  e ffe c t  
th a t  in te n t  m ig h t  b e  im p lie d  f r o m  th e  c ir c u m -
s ta n ce s  o f  th e  ca se , “ a n  in te n t io n  t o  in ju r e  n e e d  
n o t  b e  s p e c if ic a l ly  d ir e c t e d  to  th e  p a r t ic u la r  in -
d iv id u a l  th a t  w a s  in ju r e d , a n d  m a y  b e  in fe r r e d  
in  la w  f r o m  th e  c o n s e q u e n c e s  th a t  a r e  n a tu ra lly  
t o  b e  a p p r e h e n d e d  a s  th e  r e s u lt  o f  th e  p a r t ic u la r  
a c t , th e  d o in g  o f  w h ich  w a s  in te n t io n a l .”  (C a se , 
p . 308 , L 3 7 .)

I  c o n te n d  th a t  th e  q u e s t io n  o f  th e  ju r y  w a s  
fu l ly  a n d  c o r r e c t ly  a n s w e re d . I  k n o w  o f  n o  ru le , 
h o w e v e r , w h ich  r e q u ir e d  th e  C o u r t  t o  a n s w e r  a 
q u e s t io n  o f  th e  ju r y ,  e s p e c ia l ly  w h e n  th e  a n sw e r  
h a s  a lr e a d y  b e e n  g iv e n  in  th e  c h a r g e . T h e  C ou rt 
in  th e  c a s e  a t b a r  h a d  a lr e a d y  c le a r ly  p o in te d  
o u t  th a t  g u ilt  c o u ld  n o t  r e s t  o n  n e g lig e n c e  a lon e ,
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b u t th a t  th e re  m u st  b e  m a lic e  a n d  a n  in te n t io n  
to  in flic t  in ju r y .  (C a s e , p . 297 , h  i . )

A ssig n m en t o f  E r r o r  N o . 20.

I n  a n s w e r  to  th e  j u r y ’ s in q u ir y , w h e th e r  in te n t  
m ig h t  b e  im p lie d  “ b y  r e ck le s s n e s s  in  d r iv in g , b y  
b r e a k in g  o f  s p e e d  la w s  a n d  f le e in g  f r o m  th e  
s p o t , ”  th e  C o u r t  r e p l ie d  th a t  in te n t  m ig h t  b e  
im p lie d  “ f r o m  th o s e  th in g s , b u t  y o u  m u s t  ta k e  
in to  c o n s id e r a t io n , o f  c o u r s e , a ll  o f  th e  t e s t im o n y  
in  th e  c a s e . ”

C o u n s e l c o n te n d s  th a t  th is  in s t r u c t io n  p e r m it -
te d  th e  ju r y  to  in fe r  a n  in te n t  t o  in ju r e  f r o m  
a n y  o n e  o f  th e  th re e  e le m e n ts  m e n t io n e d , a s , f o r  
in s ta n ce , b r e a k in g  o f  s p e e d  la w s . T h is  in t e r -
p r e ta t io n  is  n o t  s u p p o r te d  b y  th e  la n g u a g e  o f  th e  
q u e s t io n . T h e  ju r y  u s e d  th e  c o n ju n c t io n  and; 
th e y  d id  n o t  u se  a  d is ju n c t iv e .

S ta te  v . K e lly ,  124  A t l .  516.

V.

Refusal to Charge as Requested.
A ssig n m en ts  o f  E r r o r  N o s. 21 and 25.

T h e s e  r e q u e s ts  d e a lt  w ith  th e  n e c e s s ity  o f  an  
in te n t io n  t o  d o  in ju r y  a s  d is t in c t  f r o m  m e r e  n e g -
lig e n ce . T h e  C o u r t  fu l ly  a n d  c o r r e c t ly  c h a r g e d  
th is  s u b je c t . (C a s e , p . 297, 1 . 1 , t o  p . 298, 1 . 3 0 .)

A ssig n m en t o f  E r r o r  N o . 24.

T h e  d e fe n d a n t  r e q u e s te d  th e  C o u r t  to  c h a r g e  
as f o l l o w s :

“ E v e n  i f  y o u  a re  sa t is f ie d  b e y o n d  a  r e a -
s o n a b le  d o u b t  f r o m  th e  e v id e n c e  th a t  a n  a u to -
m o b ile  s t r u c k  a n d  in ju r e d  L i l l ia n  D o w lin g , 
a n d  th a t  th e  a u to m o b ile  w h ich  s tr u c k  h e r  
d id  n o t  s to p  a f t e r  th e  a c c id e n t , th is  fa c t  
Sion© is  n o t  su ffic ien t t o  c h a r g e  th e  d r iv e r  
o f  th e  c a r  w ith  th e  c r im e  o f  a t r o c io u s  a s -
s a u lt  a n d  b a t t e r y ,  it  is  o n ly  o n e  f a c t o r  in
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th e  e v id e n c e  u p o n  w h ic h  y o u  a re  to  d e -
te r m in e  w h e th e r  o r  n o t  th e  c o n d u c t  o f  
th e  d r iv e r  o f  th e  a u to m o b ile  w a s  su ch  as 
a m o u n te d  t o  a n  in te n t io n a l  a n d  m a lic io u s  
a n d  a t r o c io u s  a c t  o f  a s s a u lt  a n d  b a tte ry , 
in  th is  c o n n e c t io n , y o u  m a y  c o n s id e r  w h eth er  
th e  d r iv e r  k n e w  h e  s tr u c k  a n y o n e , an d  
w h e th e r  o r  n o t  th e  f o g g y  c o n d it io n  o f  the 
w e a th e r  p r e v e n te d  h im  f r o m  s e e in g  the 
p e r s o n  a l le g e d  to  h a v e  b e e n  s tr u c k  b y  th e  
a u t o m o b i le .”  (C a s e , p . 316 , 11. 2 1  t o  38 .)

T h e  C o u r t  c h a r g e d  a s  r e q u e s te d , th e  f ir s t  h a lf  
o f  th is  r e q u e s t , b u t  m o d if ie d  th e  la s t  h a l f  b y  
s u b s t itu t in g  a  r e fe r e n c e  to  a ll  th e  fa c t s  a n d  c ir -
cu m s ta n c e s  o f  th e  ca s e . (C a s e , p . 291 , L 37, to  
p . 292, 1. 1 1 .)

C o u n s e l c o n te n d s  th a t  th e  c la u s e  in  th e  r e -
q u e s t , “ y o u  m a y  c o n s id e r  w h e th e r  th e  d r iv e r  
k n e w  h e  s tr u c k  a n y o n e ,”  w a s  o f  im p o r ta n c e  in  
c o n n e c t io n  w ith  in fe r e n c e s  w h ic h  th e  ju r y  m ig h t 
d r a w  f r o m  th e  a l le g e d  f lig h t  o f  th e  d e fe n d a n t . 
T h e  C o u r t , h o w e v e r , c h a r g e d  o n  th is  s u b je c t  in  
a  m a n n e r  e v e n  m o r e  fa v o r a b le  t o  th e  d e fe n d a n t  
th a n  w a s  r e q u e s te d . T h e  c h a r g e  p e r m it te d  an 
in fe r e n c e  o f  a  c o n s c io u s n e s s  o f  g u ilt  t o  b e  d ra w n  
o n ly  in  c a s e  th e  d e fe n d a n t  t o o k  r e fu g e  in  fligh t 
“ f e a r in g  a n  a c c u s a t io n  o f  th e  c r im e  w o u ld  be 
m a d e  a g a in s t  h im , f o r  th e  p u r p o s e  o f  e v a d in g  
th a t  a c c u s a t io n .”  (C a s e , p . 294, 11. 1  t o  2 9 .)

T h e  w h o le  c h a r g e  is  a  m o s t  fu l l ,  f a i r  a n d  c o r -
r e c t  e x p o s it io n  o f  th e  la w  o f  th e  ca se .

The judgment of the Supreme Court should be 
affirmed.

J . 0 .  B I G E L O W , 
P r o s e c u t o r  o f  th e  P le a s .
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BRIEF OF JOHN 0. BIGELOW FOR THE 
STATE.

T h e  d e fe n d a n t  w a s  c o n v ic t e d  in  th e  E s s e x  
Q u a rte r  S e s s io n s  o f  a n  a t r o c io u s  a s s a u lt  a n d  
b a t te r y  u p o n  L i l l ia n  D o w lin g . T h is  c o n v ic t io n  
h as b e e n  s u s ta in e d  b y  th e  S u p r e m e  C o u rt .

The Quarter Sessions properly directed a ver-
dict for the State on the trial of the plea of 
autrefois acquit.

T h e  o p in io n  o f  th e  S u p r e m e  C o u r t  is  p r in te d  
as a s u p p le m e n t  t o  th e  S ta te  o f  th e  C a se .

T h e  o p in io n  o f  th e  Q u a r te r  S e s s io n s , d e a lin g  
w ith  th is  p le a , a p p e a r s  a t  p a g e  19 o f  th e  S ta te  
o f  th e  C a se . T h is  o p in io n  is  a ls o  w o r t h y  th e  
a tte n t io n  o f  th is  C o u rt .

B e fo r e  th e  t r ia l  o f  th is  ca se , th e  d e fe n d a n t  
w a s  t r ie d  a n d  a c q u it te d  o n  a n  in d ic tm e n t  c h a r g -
in g  th a t  h e  d id  fe lo n io u s ly  k ill  a n d  s la y  M a r y  
M ullaney. I t  is  th is  a cq u it ta l  w h ich  is  p le a d e d .

T h e  fa c t s  c o n n e c t in g  th e  tw o  ca s e s  w e r e  a s  f o l -
low s  : T h e  d e fe n d a n t , o n  M a y  15, 1923, w a s  d r iv -
in g  an  a u to m o b ile  a lo n g  B lo o m fie ld  a v e n u e , N e w -
ark . M rs . M u lla n e y  a n d  L i l l ia n  D o w lin g  w e r e

T h e  S t at e  o f  New  J e r s e y ,
D  efen d a n t-in -E  rro r ,

v s . On E r ro r .

J o h n  Co sg r o v e , J r .,
P la in tiff-in -E rr  or.

I.
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c r o s s in g  th e  s tree t, h a n d  in  h a n d . T h e  au to -
m o b ile  s tru ck  th em  b o th . M rs . M u lla n e y  d ied  
an d  L ill ia n  r e c o v e r e d  f r o m  th e  in ju r ie s  rece iv ed .

B y  th e ir  v e r d ic t  o f  “ N o t  G u i lt y ”  in  th e  m an -
s la u g h te r  ca se , th e  ju r y  fo u n d  th a t the  d ea th  o f  
M rs . M u lla n e y  w a s  n o t  the  p r o x im a te  re su lt  o f  
b e in g  s tru ck  b y  th e  a u tom ob ile .

O r  e lse  th e y  fo u n d  th a t d e fe n d a n t  w a s  not 
d r iv in g  the  a u to m o b ile  in  a g r o s s ly  n eg lig en t 
m a n n er .

O r  e lse  th a t h e  w a s  n o t  th e  p e r s o n  d r iv in g  the 
a u to m o b ile  w h ich  s tru ck  M rs . M u lla n ey .

A n y  on e  o f  th ese  fin d in g s  w o u ld  h a v e  n ecess i-
ta te d  a n  a cq u itta l. T h e  v e r d ic t  o f  “ N o t  G u ilty ”  
d o e s  n o t  d is c lo s e  th e  g r o u n d  o n  w h ich  it  w as 
b a sed , o r  w h ich  on e  o f  th e  th ree  fin d in g s  a bove  
su g g e s te d  th e  ju r y  a c tu a lly  rea ch ed .

O n  th e  t r ia l  f o r  a tr o c io u s  a ssa u lt  a n d  b a ttery , 
th e  ju r y  b y  th e ir  v e r d ic t  o f  “ G u i lt y ,”  fo u n d  that 
th e  d e fe n d a n t  w a s  d r iv in g  th e  a u to m o b ile  w hich  
s tru ck  L ill ia n  D o w lin g ; th a t h e  w a s  d r iv in g  it 
w i lfu l ly  in  a m a n n e r  d a n g e ro u s  to  p ed estr ia n s  
a n d  th a t she w a s  w o u n d e d  b y  th e  b lo w  rece iv ed .

I t  w ill  b e  o b s e r v e d  th a t th ere  is  n o  n ecessa ry  
in co n s is te n cy  b e tw een  th e  tw o  v e rd ic ts .

A.
The defendant cannot succeed on his plea of 

autrefois acquit unless the crime charged in the 
second indictment or an integral part thereof is 
one of which he might legally have been con-
victed on the first trial.

4 Blackstone  335. “ F ir s t ,  th e  p le a  o f  
autrefois acquit, o r  a  fo r m e r  a cq u itta l, is 
g ro u n d e d  on  th is  u n iv e rsa l m a x im  o f  the
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co m m o n  la w  o f  E n g la n d , th a t n o  m an  is  t o  
be  b r o u g h t  in to  je o p a r d y  o f  h is  l i f e  m o re  
th a n  on ce  f o r  th e  sam e o ffe n se . A n d  h en ce  
it  is  a llo w e d  as a co n se q u e n ce  th a t w h en  a 
m an  is  o n ce  f a i r ly  fo u n d  n o t  g u ilty  u p o n  a n y  
in d ic tm en t, o r  o th e r  p r o s e cu t io n , b e fo r e  a n y  
C o u rt  h a v in g  c o m p e te n t  ju r is d ic t io n  o f  th e  
o ffe n se , h e  m a y  p le a d  su ch  a cq u itta l in  b a r  
o f  a n y  su b seq u en t a ccu s a t io n  f o r  th e  sa m e 
cr im e . * # * I t  is  to  b e  o b s e r v e d  th a t  th e  
p le a s  o f  autrefois acquit a n d  autrefois con-
vict, o r  a  f o r m e r  a cq u itta l a n d  fo r m e r  c o n -
v ic t io n , m u st b e  u p o n  a  p r o s e cu t io n  f o r  the 
sam e id e n t ica l  a ct a n d  c r im e .”

1 Clnitty C. L . 452. “ I n  o rd e r , h o w e v e r , to  
en title  th e  d e fe n d a n t  to  th is  p le a  it  is  n e ce s -
s a r y  th a t th e  c r im e  c h a r g e d  be  p r e c is e ly  the  
sam e a n d  th a t th e  fo r m e r  in d ic tm en t, as 
w e ll as th e  a cq u itta l, w a s  su fficient. A s  to  th e  
firs t  o f  th ese  re q u is ite s , the  id e n t ity  o f  the  
o ffe n se , i f  th e  c r im e s  c h a r g e d  in  th e  fo r m e r  
a n d  p re s e n t  p r o s e cu t io n  a re  so  d is t in c t  th a t 
e v id e n ce  o f  th e  on e  w ill  n o t  s u p p o r t  the  
o th er , it  is  in co n s is te n t  w ith  re a so n , a s it  is  
r e p u g n a n t  to  th e  ru le s  o f  la w  to  s a y  th a t  
the  o ffe n s e s  a re  so  f a r  th e  sam e th a t an  
a cq u itta l o f  the  o n e  w ill  be  a b a r  to  the  
p r o s e c u t io n  f o r  th e  o th e r  * * * (p . 4 5 6 ).
B u t  i f  th e  fo r m e r  c h a rg e  w e re  su ch  a on e  as 
the  d e fe n d a n t  c o u ld  n o t  h a v e  b een  c o n v ic te d  
o f  th e  la t te r  u p o n  it, the  a cq u itta l ca n n o t  be  
p le a d e d . 1 ■

9 H a lsb u ry ’s L aw s o f England  356. “ T h e  
d e fe n d a n t  ca n  o n ly  su cceed  on  su ch  a p le a  
i f  th e  c h a r g e  to  w h ich  he p le a d s  is  on e  in  
re s p e ct  o f  w h ich  h e  co u ld  h a v e  been  le g a lly  
c o n v ic te d  o n  the p r io r  o c c a s io n  o r  is  on e  in  
re s p e ct  o f  w h ich  b y  sta tu te , p re v io u s  p r o -
ce e d in g s  f o r  th e  sam e ca u se  a re  a  b a r  to  
su b seq u en t p r o c e e d in g s . ’ ’

Reoc. v . B arron  (1 9 1 4 ), 2 K . B . 570. L o r d  
Reading. “ T h e  p r in c ip le  o n  w h ich  th is  
p le a  d e p e n d s  h a s  o f te n  b een  sta ted . I t  is  
th is , th a t th e  la w  d o e s  n o t p e rm it  a  m an  to
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b e  tw ic e  in  p e r i l  o f  b e in g  c o n v ic t e d  o f  the 
sa m e  o f fe n s e . I f  t h e r e fo r e  h e  h a s  b e e n  a c-
q u it te d , i. e., f o u n d  t o  b e  n o t  g u i l t y  o f  the 
o f fe n s e  b y  a  c o u r t  c o m p e te n t  t o  t r y  h im , 
su ch  a c q u it ta l  is  a  b a r  t o  a  s e c o n d  in d ic t -
m e n t f o r  th e  sa m e  o f fe n s e .  T h is  ru le  a p -
p l ie s  n o t  o n ly  t o  th e  o f fe n s e  a c tu a l ly  ch a rg e d  
in  th e  f ir s t  in d ic tm e n t , b u t  t o  a n y  o f fe n s e  o f  
w h ich  h e  c o u ld  h a v e  b e e n  p r o p e r ly  c o n v ic te d  
o n  th e  t r ia l  o f  th e  f ir s t  in d ic tm e n t . T h u s  an 
a c q u it ta l  o n  a  c h a r g e  o f  m u r d e r  is  a  b a r  to  a 
s u b s e q u e n t  in d ic tm e n t  f o r  m a n s la u g h te r , as 
th e  ju r y  c o u ld  h a v e  c o n v ic t e d  o f  m a n -
s la u g h te r . * * * T h e  te s t  is  n o t , in  ou r
o p in io n , w h e th e r  th e  fa c t s  r e l ie d  u p o n  are 
th e  sa m e  in  th e  tw o  t r ia ls . T h e  q u e s t io n  is 
w h e th e r  th e  a p p e lla n t  h a s  b e e n  a c q u it te d  o f  
a n  o f fe n s e  w h ich  is  th e  sa m e  o f fe n s e  as 
‘ g r o s s  in d e c e n c y ’ ( c h a r g e d  in  th e  s e co n d  in -
d ic t m e n t ) ,  i. e., w h e th e r  th e  a c q u it ta l  o n  the 
c h a r g e  o f  s o d o m y  ( o n  th e  f ir s t  t r ia l )  n e ces -
s a r i ly  in v o lv e s  a n  a c q u it ta l  o n  th e  c h a r g e  o f  
g r o s s  in d e c e n c y . I t  is  q u ite  c le a r  th a t the 
ju r y  c o u ld  n o t  h a v e  c o n v ic t e d  th e  a p p e lla n t 
o f  g r o s s  in d e c e n c y  a t th e  f ir s t  t r ia l. A n d  it 
is  e q u a lly  c le a r  th a t  th e  a c q u it ta l  on  the 
g r a v e r  c h a r g e  d id  n o t  n e c e s s a r i ly  in v o lv e  
a n  a c q u it ta l  o f  th e  m in o r  o f fe n s e . T h e  
g r a v e r  c h a r g e  o f  s o d o m y  in v o lv e s  g r o s s  in -
d e c e n c y  a n d  s o m e th in g  e lse , a n d , a s  w a s  d e -
c id e d  in  R eg . v . D i Salvi (1 0  C o x  C . C . 4 8 1 ), 
a n  a c q u it ta l  o f  th e  w h o le  o f  a n  o f fe n s e  d oes  
n o t  in v o lv e  a n  a c q u it ta l  o f  e v e r y  p a r t  o f  it. 
T h e r e  h a s  th e r e fo r e  b e e n  n o  v e r d ic t  th a t the 
a p p e lla n t  w a s  n o t  g u i l t y  o f  g r o s s  in d ecen cy , 
a n d  th e  a p p e lla n t  h a s  n e v e r  b e e n  in  p e r il  
b e fo r e  o f  b e in g  c o n v ic t e d  o f  g r o s s  in d e -
c e n c y . ’ ’

R eg . v . G ilm ore, 15 C o x  C . C . 85. B a ro n  
H ud d leston . “ A n  a c c u s e d  p e r s o n  w h o  re lies  
u p o n  a p r e v io u s  a c q u it ta l  m u s t  m a k e  out 
s a t is fa c t o r i ly  th a t  h e  h a s  b e e n  a cq u it te d  o f  
th e  id e n t ic a l  c h a r g e  b e fo r e ,  o r  th a t  h e  cou ld  
u p o n  th e  t r ia l  o f  th e  f ir s t  in d ic tm e n t  h ave 
b e e n  la w fu l ly  c o n v ic t e d  o f  th e  o f fe n s e  w h ich  
w a s  c h a r g e d  in  th e  s e c o n d  in d ic tm e n t .”
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M o r e y  v . C om ., 108  M a ss . 433 , “ T h e  te s t  
is  n o t  w h e th e r  th e  d e fe n d a n t  h a s  a lr e a d y  

f b e e n  t r ie d  f o r  th e  sa m e  a ct , b u t  w h e th e r  h e  
h a s  b e e n  p u t  in  je o p a r d y  f o r  th e  sa m e  o f -
fe n s e . A  s in g le  a c t  m a y  b e  a n  o f fe n s e  a g a in s t  
tw o  s ta t u t e s ;  a n d  i f  e a ch  s ta tu te  r e q u ir e s  
p r o o f  o f  a n  a d d it io n a l  fa c t  w h ic h  th e  o th e r  
d o e s  n o t , a n  a cq u it ta l  o r  c o n v ic t io n  u n d e r  

< e ith e r  s ta tu te  d o e s  n o t  e x e m p t  th e  d e fe n d a n t  
f r o m  p r o s e c u t io n  a n d  p u n is h m e n t  u n d e r  th e  
o th e r . * *

I f  th e  q u e s t io n  b e fo r e  th e  C o u r t  b e  te s te d  b y  
th e  ru le  s ta te d  a b o v e , n a m e ly , th a t  th e  c h a r g e  to  
w h ich  th e  d e fe n d a n t  p le a d s  o r  s o m e  p a r t  t h e r e o f  
m u st b e  o n e  o f  w h ic h  h e  c o u ld  h a v e  b e e n  c o n -
v ic te d  o n  th e  f ir s t  t r ia l ,  th e  a c t io n  o f  th e  Q u a r te r  
S e s s io n s  in  d ir e c t in g  a v e r d ic t  f o r  th e  S ta te  
m u st b e  a p p r o v e d . C e r ta in ly , o n  th e  t r ia l  f o r '  
th e  s la y in g  o f  M rs . M u lla n e y , d e fe n d a n t  c o u ld  
n o t  h a v e  b e e n  c o n v ic t e d , w h a te v e r  th e  e v id e n ce , 
o f  a n y  o f fe n s e  a g a in s t  L i l l ia n  D o w lin g .

B.

A  distinction between the rules applicable to 
autrefois acquit and those applicable to autre-
fois convict should be noted.

O f  c o u r s e , g e n e r a l ly  s p e a k in g , w h e n  a  f o r m e r  
c o n v ic t io n  w o u ld  b e  a  b a r  t o  a  s u b s e q u e n t  p r o s e -
cu t io n  a f o r m e r  a cq u it ta l  in s te a d  o f  a  c o n v ic t io n  
w o u ld  l ik e w is e  b e  a  b a r . B u t  th e r e  a re  excep-* 
t io n s  t o  th is  ru le  fo u n d e d  in  s o u n d  r e a s o n  a n d  
n o te d  b y  th e  a u th o r it ie s .

I t  i s  a b h o r r e n t , n o t  o n ly  t o  o u r  la w  b u t  to  
e v e r y  s y s te m  o f  ju r is p r u d e n c e  a n d  e v e r y  fe e l in g  
o f  ju s t ic e ,  th a t  a  m a n  s h o u ld  b e  p u n is h e d  f o r  a  
c r im e  a n d  th e n  a g a in  p u n is h e d  a s e c o n d  t im e  f o r  
th e  sa m e  c r im e . T h is  is  th e  b a s is  o f  th e  p le a  o f  
autrefois convict— th a t n o  m a n  sh a ll b e  p u n is h e d  
tw ice  f o r  th e  sa m e  o f fe n s e .
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I t  is  a ls o  r e p u g n a n t  t o  o u r  la w  th a t  a  m an  
s h o u ld  b e  t r ie d  a n d  a c q u it te d  a n d  t h e r e a ft e r  be 
t r ie d  a g a in  f o r  th e  sa m e  o f fe n s e , a n d  s o  on , u n til 
p e r h a p s  a  ju r y  b e  f o u n d  to  c o n v ic t  h im . I f  the 
v ic t im  o f  su ch  a  s y s te m  w e r e  in  fa c t  g u ilty , no 
in ju s t ic e  w o u ld  b e  d o n e  h im  b y  su ch  a  s e r ie s  o f  
t r ia ls . T h e  s o u n d  o b je c t io n  to  th e  p r o c e d u r e  is 
th a t  it  w o u ld  b e  l ik e ly  t o  r e s u lt  in  th e  c o n v ic t io n  
o f  th e  in n o c e n t  a n d  th is  is  th e  fo u n d a t io n  on  
w h ich  r e s ts  th e  p le a  o f  a u trefois acquit.

T h e  a p p l ic a t io n  o f  th e se  p r in c ip le s  in  s im p le  
c a s e s  is  e a s y :  I f  o n e  is  c o n v ic t e d  o r  a cq u itte d  
o f  a n  a s s a u lt , h e  c a n n o t  a g a in  b e  t r ie d  f o r  the 
sa m e  a ssa u lt .

T h e  n e x t  s te p  r e la te s  t o  c o m p o u n d  c r im e s . I f  
A  b e  c o n v ic t e d  o f  m u r d e r  c o m m it te d  in  the 
c o u r s e  o f  a r s o n , h e  c a n n o t  t h e r e a f t e r  b e  tr ie d  
f o r  th e  a r s o n , b e ca u s e  th e  c o n v ic t io n  f o r  m u rd e r  
in c lu d e s  a  c o n v ic t io n  o f  th e  le s s e r  o f fe n s e . C on -
v e r s e ly ,  i f  h e  b e  c o n v ic t e d  o f  a r s o n , h e  ca n n ot 
a f t e r w a r d  b e  t r ie d  f o r  a  m u r d e r  c o m m itte d  in  
th e  p e r p e t r a t io n  o f  su ch  le s s e r  fe lo n y ,  f o r  the 
a r s o n  is  a n  in te g r a l  p a r t  o f  th e  m u r d e r .

I f  A  b e  a c q u it te d  o n  a  com m on law indictm ent 
o f  th e  m u r d e r , h e  c a n n o t  a f t e r w a r d  b e  t r ie d  fo r  
th e  a r s o n , b e ca u s e  th e  ju r y  m ig h t , o n  th e  fo r m e r  
t r ia l ,  h a v e  c o n v ic t e d  h im  o f  th e  a r s o n  a n d  a c -
q u it te d  a s  to  th e  r e s id u e  o f  th e  c h a r g e , a n d  h en ce  
th e  g e n e r a l  v e r d ic t  o f  “ N o t  G u i l t y ’ ’ is  a n  a cq u it-
ta l  o f  th e  a r s o n .

B u t  th e  s itu a t io n  is  s o m e w h a t  d i f fe r e n t  w h en  
th e  f o r m  o f  th e  in d ic tm e n t  f o r  th e  g r e a te r  o f -
fe n s e  d o e s  n o t  p e r m it  a  v e r d ic t  o f  g u i l t y  o f  the 
le s s  o f fe n s e . F o r  in s ta n ce , i f  A  b e  t r ie d  fo r  
m u r d e r  o n  o u r  s ta t u t o r y  f o r m  o f  in d ic tm e n t, 
c h a r g in g  m e r e ly  th a t  h e  d id  w i l fu l ly ,  fe lo n io u s ly  
a n d  o f  h is  m a lic e  a fo r e th o u g h t ,  k ill  a n d  m u rd e r
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the deceased, and the State endeavor to prove 
that the murder was committed in the course of 
arson, and A be acquitted, can he thereafter be 
tried for the arson? It is obvious that the reason 
which would govern if the murder indictment 
were in common law form, does not apply, for 
the jury could not have convicted him of the 
arson, and hence their verdict of “ Not Guilty”  
does not show that they acquitted him of that 
offense.

It may be that the defense on the murder trial 
was an alibi, or, perhaps, that the deceased died 
of pneumonia and not as a result of injuries 
received in the fire, or, perhaps, both defenses 
were interposed.

Will the Court, on the plea of autrefois acquit, 
search the minds of the jurors on the first case 
and try to see wherein lay their reasonable 
doubt? Will the Court say, “ We have examined 
the evidence on the murder trial and find that 
the jury acquitted the defendant because they 
doubted whether the death was the proximate re-
sult of the act of the defendant, and hence, the 
acquittal of murder is not a bar to the arson 
charge,”  or, “ We find that the jury acquitted 
because the evidence that, the defendant set the 
fire was insufficient, and hence, the plea of autre-
fois acquit is good?”

There is no authority for such an inquiry on 
a plea of autrefois acquit. In the absence of 
such an inquiry, it might be the rule that the 
second trial would be barred if the verdict of 
acquittal could possibly have been based on the 
innocence of the defendant of the less oifense. 
But such a rule would not be in the interest of 
justice; it would merely give to the defendant 
the advantage of the mistake made by the prose^ 
cutor in using the statutory murder indictment.
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The correct rule, I contend, is that the acquit-
tal on the trial of the statutory indictment for 
murder does not bar the subsequent trial for 
arson because the record in a murder case does 
not NECESSARILY involve acquittal of arson. It 
will be ob served  that none o f  th ese doubts or 
qu estion s a p ply w hen  the first trial resu lts in a 
conviction.

Similar doubts arise when two offenses have 
each certain elements in common and certain in-
dependent elements.

For instance, A is convicted of rape. The girl 
is under the age of 16 years. It certainly cannot 
be the law that he may be tried again for the 
same act on an indictment for carnal abuse. But 
if he be acquitted of rape, perhaps because the 
jury doubted whether the act was against the 
will of the girl, can he then be tried for carnal 
abuse ?

Lastly come the cases where the “ one voli-
tion’ ’ results in injury to several people. A  
steals at the one time the property of B and C, 
or wounds by one discharge of a shot gun, X  
and Y. He cannot, I take it, be twice convicted 
of larceny or assault; but if he be acquitted of 
stealing B ’s property because it appears that B 
had given him the property, or if he is found 
not guilty of assault on X, because the evidence 
shows that X  was not really one of the men shot, 
shall A go untried for the crime he actually 
committed against C or Y !

In all these supposititious cases, the correct 
rule, I submit, is that the acquittal on the one 
charge does not bar the trial of the other, al-
though a conviction one the one would be a de-
fense to the indictment on the other.
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This distinction between former conviction and 
former acquittal is not noted in the elemental 
authorities such as Blackstone and Chitty, but it 
is supported by the cases.

In  re N ielsen , 131 U. S. 176, Bradley, J.
“ In order than an acquittal may be a bar to 

a subsequent indictment for the lesser crime 
it would seem to be essential that a convic-
tion of such crime might have been had 
under the indictment for the greater. If a 
conviction might have been had, and was 
not, there was an implied acquittal. But 
where a conviction for a less crime cannot be 
had under an indictment for a greater which 
includes it, there it is plain that while an 
aequittal would not or might not be a bar, a 
conviction of the greater crime would in-
volve the lesser also, and would be a bar. ’ ’

C om . v. H u d son , 14 Gray (Mass.) 11. The 
same rule is expounded and based on the theory 
that the lesser crime is merged in the greater 
only in case of a conviction of the latter.

S im co  v. S ta te , 9 Texas C. A. 338. “ There 
is a marked difference in modern practice 
between the rules which govern the two pleas 
of a u trefois acquit and a u trefois convict, not-
withstanding the immense amount of dictum  
and loose expression to the contrary found 
in the books. A u tr e fo is  acquit is only avail-
able in cases where the transaction is the 
same and the two indictments are susceptible 
of, and must be sustained by, the same proof. 
These two elements must combine, and are 
both sine qua non  to the sufficiency of the 
plea. A u tr e fo is  convict only requires that 
the transaction, or the facts constituting it 
be the same. To illustrate: If a party be 
indicted separately for the theft of three 
horses, the property of A, B and C, taken 
at the same time, or in one transaction, and 
he be tried on the first for the theft of A ’s 
horse, and the State fails from misnomer, 
or the defendant by proving A ’s consent
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should be acquitted, would the plea of that 
acquittal operate a bar to the conviction on 
the other trials because the transaction was 
one and the same? By no means. Why? 
Simply because the proof necessary to a 
conviction in the latter cases would not 
convict in the former. A lb ert. P ickens  v. 
T h e S ta te , ante, p. 270; 1 W h a rt. Cr. Law  
(6th ed.), Sect. 557, and authorities cited.

“ But suppose the party was convicted of 
the theft of any one of the horses, would 
a plea of former conviction be a bar to 
conviction on the other two indictments? 
Clearly so. And why? Because the trans-
action—the taking of the three horses at the 
same time—would constitute but one offense 
in law {W ilso n  v. T h e S ta te , 45 Texas 76); 
and the plea would be good upon the strength 
of and by virtue of another rule, well settled 
in criminal practice, which allows the prose-
cutor to carve as large an offense out of a 
single transaction as he can, yet he must 
cut only once. Q uitzow  v. T h e State, 1 
Texas Ct. App. 47. Here is where the doc-
trine of carving would come in and support 
the plea. 1 W h a rt. C r. L a w  (6th ed.), Sect. 
565, and authorities cited in note.”

W r ig h t  v. S ta te , 17 Texas C. A. 152. Same 
rule.

In R eg . v. K in g  (1897) 1 Q. B. 214, the de-
fendant was convicted twice for two different 
offenses which were parts of the same transac-
tion and which consisted of substantially the 
same acts. The Court of Criminal Appeals re-
versed the second conviction. Lord Reading, in 
R e x  v. B a rro n  (1914), 2 K. B. 570, commenting 
on this decision, noted that the two offenses were 
not the same, but approved of the decision on 
the ground that the Trial Court should have 
directed a verdict for the defendant on the sec-
ond trial “ as a matter of fairness”  and in “ the 
exercise of a proper judicial discretion.”
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At c o m m o n  la w , in d ic tm e n ts  w e r e  so  d e ta ile d  
th a t u s u a lly  e v e r y  p a r t  o f  th e  C rim in a l t r a n s a c -
t io n  w a s  se t  o u t  in  th e  o n e  in d ic tm e n t  a n d  h e n ce  
th e  ju r y  c o u ld  p ic k  a n d  c h o o s e  a s  t o  w h ich  p a r t  
o f  th e  o f fe n s e  th e y  w o u ld  c o n v ic t .  It w a s , h o w -
e v e r , th e  ru le  th a t  o n  a n  in d ic tm e n t  f o r  a  f e lo n y  
th e  ju r y  c o u ld  n o t  c o n v ic t  o f  a  m is d e m e a n o r , 
p a r t  o f  th e  f e l o n y ;  so  i t  f o l lo w e d  th a t  a n  a c -
q u itta l o f  th e  f e lo n y  w a s  n o t  a  b a r  t o  a  la te r  
t r ia l  f o r  th e  m is d e m e a n o r , a lth o u g h  a  c o n v ic t io n  
o f  th e  f e lo n y  w a s  su ch  a  b a r .

C.

Defendant’s argument is based on an unsound 
view or res judicata rather than on autrefois 
acquit.

The argument, on careful analysis, is not that 
the defendant had already been acquitied of the 
same offense, but rather that one issue of the 
second indictment had been decided adversely 
to the State on the former trial and that the 
State was concluded as to that issue by the rec-
ord in the former proceeding and hence could 
not prevail at the second trial. Defendant’s 
counsel, in effect, contends that the first acquittal 
was an adjudication “ that the defendant was not 
the person who had driven the automobile in 
question” ; that the adjudication of this fact was 
binding on the State at the second trial and 
hence that there should have been an acquittal 
on the second trial.

This line of reasoning overlooks the possi- . 
bility that the jury may have acquitted Cosgrove 
of manslaughter, although they found that he 
was the driver and was driving in a grossly care-
less manner, because they were not convinced 
that he struck Mrs. Mullaney or because they
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doubted whether the blow was the proximate 
cause of her death.

It is true that the evidence on that trial that 
the automobile struck Mrs. Mullaney and that 
she died as a result of the blow was clear and 
uncontradicted, but this lack of contradiction did 
not remove these issues from the consideration 
of the jury.

Schm idt v. M a rcon i, etc., C o ., 86 N. J. L. 
183;

S ta te  v. P itm a n , 119 Atl. 438.

If we assume that the ordinary rules of res  
judicata  are applicable to criminal cases, still 
the record in the manslaughter case would not 
estop the State from proving in the assault and 
battery case the fact that the defendant was 
driving the car. Whether defendant was driving 
or not was merely incidental to the general issue 
and could only be inferred by argument from the 
judgment.

B ern a rd  v. H ob ok en , 27 N. J. L. 412. 
Headnote. “ The first judgment is conclu-
sive upon the facts only so far as that case 
is concerned. It does not prevent the same 
facts being controverted in a second case 
founded upon a distinct cause of action.”

S ba rbero  v. M iller , 65 Atl. 472, Garrison, 
V .-C . “ A judgment is conclusive by way 
of estoppel only as to facts without the ex-
istence and proof or admission of which it 
could not have been rendered.”

S ta te  v. R obin son , 16 N. J. L. 507. Head- 
note. “ On the trial of an indictment for 
uttering a forged note, it is competent evi-
dence in order to show a scienter, to prove 
that the prisoner uttered another forged 
note of the same bank, on the same day, al-
though he had been acquitted on a trial for 
that offense.”



13

State v. Dragone (E. & A.), 122 Atl. 878. 
Defendant had been tried and acquitted 
under the Van Ness Act for the sale of in-
toxicating liquor. He was later indicted for 
keeping a disorderly house. On the trial of 
that indictment, the State, in order to show 
one element of the alleged disorder, intro-
duced evidence of the very sale for which 
the defendant had been acquitted. Defend-
ant offered the record in the liquor case to 
disprove the sale. The Trial Judge over-
ruled the offer on the ground that it was the 
province of the jury to determine whether 
liquor was sold, and that they could not take 
the judgment or conclusion of someone else 
on that point. The Court of Errors, in 
affirming the conviction, held that the ex-
clusion of this evidence was proper because, 
among other reasons, the offense of selling 
liquor and the offense of keeping a disor-
derly house were not the same.

D.

The Cooper, Rosa and Mowser cases.

State v. Cooper, 13 N. J. L. 361, and State v. 
Mowser, 92 N. J. L. 474, 106 Atl. 416, each con-
sidered a plea of former conviction and in each 
of them the crime for which a conviction had 
been obtained—arson or robbery—was an in-
tegral part of the murder charged in the second 
indictment.

Mr. Justice Drake, in the Cooper case, relied 
on the fact that the arson was a necessary in-
gredient of the murder and that by being put on 
trial first for arson and then for the murder, 
Cooper was tried twice for the very same indict-
able offense. Indeed, if Cooper had been tried 
first for the murder the jury could legally have 
convicted him of the arson and acquitted as to 
the residue of the charge. The basis of the



Mowser decision is the same, namely, that the 
robbery for which Mowser was first tried was an 
essential and integral element of the murder.

Counsel for the defendant quotes from Mr. 
Justice Kalisch’s opinion in the Mowser case 
that one test is “ whether or not the offenses 
grew out of the same transaction or were the 
product of a single criminal act.”  By this lan-
guage, however, the learned Justice intended the 
situation where one indictable offense grows out 
of and includes another, as murder and robbery.

“ The principle to be extracted from well- 
considered cases is that by the term ‘ same 
offense’ is not only meant the same offense 
as an entity and designated as such by legal 
name, but also any integral part of such 
offense which may subject an offender to 
indictment and punishment.”

I call attention to the last clause, “ which may 
subject an offender to indictment and punish-
ment. ’ ’

“ When such integral part of the prin-
cipal offense is not a distinct affair, but 
grows out of the same transaction, then an 
acquittal or conviction of an offender for the 
lesser offense will bar a prosecution for the 
greater.”

This language from the Mowser case does not 
tend to support the plea in the present case. The 
manslaughter charge for killing Mrs. Mullaney 
and the assault and battery charge both grew 
out of the reckless driving of the defendant; but 
that reckless driving was not subject to indict-
ment and punishment. Defendant has not been 
acquitted of reckless driving, for reckless driving 
is not a crime for which he was or could be tried. 
The assault on Lillian Dowling was not an in-
tegral part of the offense of slaying Mrs. Mul-
laney.
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S ta te  v. R o sa , 72 N. J. L. 462, 62 Atl. 695, 
upheld the action of the Oyer in sustaining a 
demurrer to a plea of a u trefois acquit. The 
Court expressly refrained from considering “ the 
question whether an acquittal upon an indict-
ment charging the felonious homicide of A is a 
bar to a conviction upon an indictment charging 
the felonious homicide of B, when it is shown 
that the death of each was produced by the same 
act of the person indicted. ’ ’ This case is not 
an authority in support of the contention of the 
plaintiff-in-error.

E .

Defendant’s Authorities.
One case resulted in a reversal because the 

Trial Court struck out the plea, instead of try-
ing it:

C ook  v. S ta te , (Tex.) 63 S. W. 872.

In the following cases the plea of a u trefois  
acquit or convict was held properly overruled, 
and hence the decisions cannot aid the plaintiff- 
in-error :

Lillie  v. S ta te , (Tex.) 187 S. W. 482;
G u n ter  v. S ta te , (Ala.) 20 So. 632;
M c C o y  v. S ta te , 46 Ark. 141;
B ell  v. S ta te , (Ark.) 180 S. W. 186;
P eo p le  v. O chotski, (Mich.) 73 N. W. 889;
M o r ris  v. T er .,  (Okla.) 99 Pac. 760; 101 

Pac. I l l ;
A u g u stin e  v. S ta te , (Tex.) 52 S. W. 77;
K e a to n  v. S ta te , (Tex.) 57 S. W. 1125;’
S ta te  v. E v a n s , (W. Va.) 10 S. E. 792.

Cases distinguishable because they dealt with 
former conviction and not former acquittal are 
the following:

S ta te  v. D a m on , 2 Tyler (Vt.) 387;
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S a d b erry  v. S ta te , (Tex.) 46 S. W. 639;
C lem  v. S ta te , 42 Indiana 420;
C a rson  v. P eo p le , (Col.) 36 Pacific 551;
H u rst  v. S ta te , {Ala.) 6 So. 120.

The only decisions which support the conten-
tion of defendant are based on the view of res 
judicata  above mentioned, and are contrary, I 
believe, to the law of New Jersey. These cases 
are:

Spannell v. S ta te , (Tex.) 203 S. W. 357;
M o s s  v. S ta te , (Ala.) 75 So. 179;
B urn am  v. S ta te , (Ga.) 58 S. E. 683;
J on es  v. S ta te , (Miss.) 6 So. 231;
C om . ex  rel. V e le y  v. O rea ley , 63 Pa. Sup.

489.

G.

Opinion of Supreme Court.

The opinion of Mr. Justice Parker deals with 
the question of a u trefois acquit from a somewhat 
different angle. This opinion is clear and con-
vincing and needs no argument from me to sup-
port it.

Counsel for defendant urges S ta te  v. Scaduto, 
74 N. J. L. 289, 65 Atl. 908, is not in harmony 
with this opinion or with, the decision in State  
v. T h om a s, 65 N. J. L. 598, 48 Atl. 1007.

The Thomas case holds that manslaughter does 
not necessarily involve assault and battery, and 
hence that an indictment for manslaughter in 
statutory form will not support a conviction for 
assault and battery. The Scaduto case dealt 
with voluntary manslaughter committed in the 
heat of passion, and noted that assault and 
battery was an element of that class of man-
slaughter. There is no conflict between these
cases.
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H.

If the foregoing argument is sound, there was 
no issue of fact for the jury on the plea of autre-
fois acquit, and the Court properly directed a 
verdict for the State.

II.
Alleged Error in the Exclusion of Evidence.

Assignment of Error No. 8.

Defendant’s witness, Edward W. Townsend, 
testified to the good character of the defendant. 
On cross examination he admitted that he knew 
defendant had pleaded guilty to some offense 
(Case, p. 244, 1. 13). On re-direct examination, 
Mr. Townsend testified that he knew the details 
“ regarding the alleged plea of guilty.”

“ Q And you had investigated that your-
self, personally, had you?”

Objection sustained (Case, p. 246, 1. 15).
If this question be regarded as a preliminary 

one, leading to testimony that the defendant was, 
in fact, not guilty of the offense to which he had 
pleaded, it was clearly incompetent. The Court 
was trying only the instant case, and not some 
old indictment to which the defendant had pleaded 
guilty.

Standing by itself, the question was immate-
rial. It made no difference to the defendant’s 
reputation whether or not Mr. Townsend had 
investigated personally the details of the plea 
of guilty.
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III.
Charge to the Jury.

A ssig n m en t o f  E r r o r  N o . 10.

This assignment alleges that the Court erred 
in its charge as to inferences which may he 
drawn from the flight of one accused of crime. 
The brief for defendant admits, however, that 
there is no error in this part of the charge, and 
therefore this assignment needs no consideration.

IV.
Alleged Failure to Answer Jury’s Inquiry.

A ssig n m en t o f  E r r o r  N o . 19.

After retiring, the jury returned to the court 
room, having sent a question to the Judge, “ Is 
actual intent to atrociously assault necessary, or 
is it implied by recklessness in driving, by break-
ing of speed laws and fleeing from the spot?”  
(Case, p. 308, 1. 25.)

The Court answered this question to the effect 
that intent might be implied from the circum-
stances of the case, “ an intention to injure need 
not be specifically directed to the particular in-
dividual that was injured, and may be inferred 
in law from the consequences that are naturally 
to be apprehended as the result of the particular 
act, the doing of which was intentional.”  (Case, 
p. 308, L 37.)

I contend that the question of the jury was 
fully and correctly answered. I know of no rule, 
however, which required the Court to answer a 
question of the jury, especially when the answer 
has already been given in the charge. The Court 
in the case at bar had already clearly pointed 
out that guilt could not rest on negligence alone,
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but that there must be malice and an intention 
to inflict injury. (Case, p. 297, 1. 1.)

A ssig n m en t o f  E r r o r  N o . 20.

In answer to the jury’s inquiry, whether intent 
might be implied “ by recklessness in driving, by 
breaking of speed laws and fleeing from the 
spot,”  the Court replied that intent might be 
implied “ from those things, but you must take 
into consideration, of course, all of the testimony 
in the case.”

Counsel contends that this instruction permit-
ted the jury to infer an intent to injure from 
any one of the three elements mentioned, as, for 
instance, breaking of speed laws. This inter-
pretation is not supported by the language of the 
question. The jury used the conjunction and; 
they did not use a disjunctive.

S ta te  v. K e l l y , 124 Atl. 516.

V.

Refusal to Charge as Requested.
A ssig n m en ts  o f  E r r o r  N o s. 21 and 25.

These requests dealt with the necessity of an 
intention to do injury as distinct from mere neg-
ligence. The Court fully and correctly charged 
this subject. (Case, p. 297, 1. 1, to p. 298, 1. 30.)

A ssig n m en t o f  E r r o r  N o. 24.

The defendant requested the Court to charge 
as follows:

“ Even if you are satisfied beyond a rea-
sonable doubt from the evidence that an auto-
mobile struck and injured Lillian Dowling, 
and that the automobile which struck her 
did not stop after the accident, this fact 
alone is not sufficient to charge the driver 
of the car with the crime of atrocious as-
sault and battery, it is only one factor in
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the evidence upon which you are to de-
termine whether or not the conduct of 
the driver of the automobile was such as 
amounted to an intentional and malicious 
and atrocious act of assault and battery, 
in this connection, you may consider whether 
the driver knew he struck anyone, and 
whether or not the foggy condition of the 
weather prevented him from seeing the 
person alleged to have been struck by the 
automobile.”  (Case, p. 316, 11. 21 to 38.)

The Court charged as requested, the first half 
of this request, but modified the last half by 
substituting a reference to all the facts and cir-
cumstances of the case. (Case, p. 291, 1. 37, to 
p. 292, 1. 11.)

Counsel contends that the clause in the re-
quest, “ you may consider whether the driver 
knew he struck anyone,”  was of importance in 
connection with inferences which the jury might 
draw from the alleged flight of the defendant. 
The Court, however, charged on this subject in 
a manner even more favorable to the defendant 
than was requested. The charge permitted an 
inference of a consciousness of guilt to be drawn 
only in case the defendant took refuge in flight 
“ fearing an accusation of the crime would be 
made against him, for the purpose of evading 
that accusation.”  (Case, p. 294, 11. 1 to 29.)

The whole charge is a most full, fair and cor-
rect exposition of the law of the case.

The judgment of the Supreme Court should be 
affirmed.

J. 0. BIGELOW, 
Prosecutor of the Pleas.

*
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o f  e rro r  to  rev iew  th at con v iction . T h e principa l 
a ttack  on  the ju d g m en t be low  is based on  a plea o f 
autrefois acquit, w h ich  w as traversed  b y  the State 
and tr ied  w ith  a ju r y , the ju d g e  d ire c t in g  the ju ry  
to  find a v e rd ic t  aga in st the plea.

1. T he plea w as based on these general fa c ts : 
T h e defen d an t, d r iv in g  a m otor  car, ran dow n  one 
M a ry  M ullaney, in flictin g  in ju ries  fr o m  w h ich  she 
d ie d ; and in the  sam e collis ion  ran  dow n  one L il-
lian  D ow lin g , w h o w as severely  in ju red , bu t recov -
ered. D efen d a n t w as ind icted  f o r  m anslaughter 
a r is in g  out o f  the k illin g  o f  M ary , and, b y  a sep-
arate  ind ictm ent, w as ch arged  w ith  a trociou s as-
sault upon  L illian . T h e in d ictm en t f o r  m anslaugh-
ter  w as tr ied  first, and the d efen d an t w as acquitted, 
and it w as th is  acqu itta l th at w as invoked  under 
the plea o f  autrefois acquit in  the assault and bat-
te ry  case n ow  a t bar.

C ounsel f o r  the p la in tiff in e rro r  u rges w ith 
v ig o r  and at g rea t length  the cla im  th at—

“ Inasm uch  as both  in d ictm en ts g rew  out o f 
the  sam e occu rren ce , and inasm uch  as m an-
slau gh ter is a h igh er grad e  o f  cr im e  than as-
sault and battery , and the defen d an t w as con -
v icted  on  an in d ictm en t f o r  m anslaughter 
th ou gh  the v ictim  w as d ifferen t, the acquittal 
o f ,  m anslaughter bars the  fu rth e r  prosecution  
o f  the in d ictm en t f o r  a trociou s assau lt.”

A m o n g  the cases cited  a re  State v. M ow ser, 106 
A . 416, 92 N . J. L aw  374, 4 A . L . R . 695, and State 
v. Cooper, 13 N . J. L a w  361. W e con sider, how -
ever that th e  present p o in t is not w ell taken, and 
f o r  the reason  w h ich  w e deem  fundam enta l, that, 
in  o rd e r  to  su p p ort a  p lea o f  autrefois acquit, it 
m ust app ear that, under the oth er ind ictm ent, the
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defendant cou ld  have been  con v icted  o f  the sam e 
character o f  cr im e  as that n ow  ch a rg e d ; and it 
has been defin itely  held in th is State th at there 
cannot be a con v iction  o f  assault and b a ttery  under 
an in d ictm en t f o r  m anslaughter, f o r  the reason  
that m an slau gh ter does not n ecessarily  in vo lv e  as-
sault and battery . State V. Thomas, 48 A . 1007, 
65 N . J. L a w  598. T h is d octr in e  w as re iterated  
very  recen tly  in the  case o f  State v. Lehigh Valley
R. Co., 103 A . 685, 90 N . J. L a w  372, c it in g  the 
Thom as case, and h o ld in g  that a general in d ict-
m ent f o r  m an slau gh ter w ill lie aga in st a co rp o ra -
tion ag greg a te . W e con sider, th ere fore , that, as 
m anslaughter does not n ecessa rily  in volve  assault 
and battery , an acqu itta l o f  that cr im e  does not 
bar prosecu tion  f o r  assault and battery , especia lly  
when ch arged  as com m itted  on an oth er person .

2. A  cogn ate  question  o f  p roced u re  is involved, 
viz., w hether, on  try in g  th is plea, the ju d g e  p rop -
erly d irected  the ju r y  to  find aga in st th e  plea. T he 
facts w ere  not in dispute. A n d , i f  the law  be as w e 
think it is, and have stated  above, it  is obv iou s that 
no verd ict in  fa v o r  o f  the plea on  those  fa c ts  could 
possibly  be su p ported . In  State v. Cooper, 115 A . 
386, 96 N . J. L a w  376, 377, Justice  B ergen , speak-
ing fo r  th is cou rt, said  th at the State m ay  take 
issue on the fa c ts  stated and put the  defen d an t to  
p roo fs  o f  the averm ents con ta ined  in the plea, and, 
on the tria l o f  th at issue, the cou rt m ay  ch arge  the 
ju ry  that the plea is not susta ined b y  the p ro o fs  
when that is the fa c t . T h ere  is no substantia l d i f -
ference betw een  in stru ctin g  the ju r y  that the plea 
is not susta ined  b y  the p ro o fs  and in stru ctin g  them  
to find aga in st i t ;  the d ifferen ce  is one o f  language 
m erely. H ence, i f  the fa c ts  cla im ed b y  the d e fen d -
ant under the plea w ere  in capable  o f  su p p ortin g  it, 
the v erd ict aga in st the -plea w as p rop er ly  d irected .
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T he oth er m atters argu ed  b e fo re  us relate to 
ru lin gs  on  evidence, p ortion s  o f  the  charge, and re-
fu sa l o f  requests to  charge. M an y  o f  them  w e 
deem  to  be fr iv o lo u s  and none o f  them  w e  think is 
w ell fo u n d e d ; but th ey  h ave  been  con sidered  in de-
tail. T he first one argu ed  is S pecification  7, under 
S ection  136 o f  the C rim inal P roced u re  A ct . T he 
defen d an t ca lled  one F ag in , a G len R id g e  po lice  offi-
cer, m ain ly  to  con tra d ict the p la in tiff ’s w itness, 
K rauth , w h o  testified that he saw  the acciden t from  
th e  sidew alk  and im m ediately  started  his ow n  car 
to  g iv e  chase, finally ov erta k in g  th e  d e fen d a n t’s car 
at G len R idge , and then  recogn ized  Johnny Cos-
grove , po lice  officer fr o m  M o n tc la ir ; that another 
w itness, nam ed D ever, w as w ith  him , and a man 
nam ed Shaw  had ju m p ed  on th e  ru n board . W hen 
the w itn ess recogn ized  C osgrove  and succeeded in 
s top p in g  him , he called a policem an, w h o called Lieu-
ten an t H igg in s , and rep ort  w as then  m ade o f  the 
occu rren ce , bu t that the po lice  seem ed little  inter-
ested in  the m atter, and, w h ile  it w as under dis-
cussion , C osgrove  and h is car  d isappeared .

F o r  the defense , F a g in  w as called  and said he 
w as the policem an  in  question , and identified 
K ra u th ; th a t he rod e  w ith  h im  until th ey  found 
H igg in s. T he con versa tion  betw een  K rauth  and 
H ig g in s  w as show n  fr o m  F a g in ’s standpoin t, and 
finally  he said  that K rau th  and the tw o  others drove 
aw ay . T hen  he w as asked several questions, one 
o f  w h ich  w as excluded , and is the grou nd  o f  Specifi-
ca tion  7.

Q. A n d  then  th ey  d rov e  a w a y ?  A . They 
d rov e  aw ay  d ow n  B loom field  avenue.

Q. W ere  you  ord ered  to  do an y th in g  then?

(O b je cted  to .)
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The. C o u rt : B y  w h o m ?

M r. S im a n d l: B y  L ieu tenant H igg in s , as the

result o f  th is  con versation .
T he ob je c t io n  w as sustained , and p rop er ly  so. It

could not con tra d ict  K rauth , because he had gon e  
aw ay, n or  cou ld  it con tra d ict D ev er o r  Shaw . D e-
fendant ap p aren tly  had gon e  aw ay, so  th at he w as 
not present. T he question  w as p la in ly  in com pe-
tent.

A ssign m en t N o. 8 :  T he w itn ess T ow n sen d  w as
called as a ch a ra cter  w itn ess and gave  the  usual tes-
tim ony. On cross  exam ination  he w as asked 
w hether he had ever heard th at the defen d an t had 
been con v icted  o f  crim e, and adm itted  he had heard 
talk about h is bein g  in  som e trou b le  o f  that kind, 
but, n otw ith stan d in g  th at fa ct , he still b ore  a good  
reputation  in M on tcla ir . On re -d ire c t :

Q. Y ou  y o u rse lf  knew  o f  the  deta ils reg a rd -
in g  the  a lleged  plea o f  g u ilty  to  these fa c ts  ?

A . Y es. I k n ew  o f  the details.

Q. A n d  you  had in vestigated  that y ou rse lf 
personally , had y o u ?

(O b je c ted  to  and exclu d ed .)

T he exclusion  w as p rop er. T h e  question  w as C os-
g rove ’s g ood  repu tation , not w h at the w itn ess p er -
sonally k n ew  abou t the  deta ils o f  h is con v iction .

A ssign m en t N o. 1 0 : T h is cov ers  nearly  h a lf o f
a page o f  the c o u r t ’s ch arge, w h ich  b ore  upon  the 
in ferences that th e  ju r y  w ere  entitled  to  d raw  fr o m



6

the fa ct , i f  th ey  so fou n d , th at the defen d an t ran 
aw ay  f o r  th e  p u rp ose  o f  evad in g  prosecution . 
C ounsel says in  the b r ie f :

“ It is not con tended  th at the ru le  is n ot p rop -
erly  expressed  in  th is ch arge . It  is, how ever, 
con tended  that it  w as the du ty  o f  the  court 
to  lay b e fo re  the  ju r y  any  exp lan ation s o r  quali-
fications a r is in g  fr o m  the ev iden ce  w h ich  in 
any  w ay  tended  to  sh ow  the a lleged  fligh t con -
sistent w ith  in n ocen ce  or  a lack  o f  conscious-

ness.”

It is  n ot cla im ed that an y  request w as p re ferred  
in  th a t r e g a r d ; and in  such  case the ru le  is well 
settled  th at e rro r  can n ot be pred ica ted  on  a m ere 
om ission  to  com m en t on  the ev idence fa v ora b ly  to 
the defen d an t.

A ss ig n m en t N o. 13 challenges the fo llo w in g  por-

tion  o f  th e  ch a rg e :

“ N ow , an autom obile , like a gun , is a dan-
gerou s in stru m en ta lity  under som e circu m -
stances.”  .

T h e cla im  is that th is perm itted  the  ju r y  to  draw  
the in feren ce  that an au tom obile  and a gun  w ere 
dan gerou s in stru m en ta lities under the sam e circum -
stances. T h e error  o f  th is cla im  w e th ink  is ob-

v ious.

A ss ig n m en t N o. 1 4 : T h e cou rt ch a rg e d .

“ So in  the case at bar, gentlem en, i f  you  find 
that the de fen d an t w as at the tim e and place, 
ch arged  w ilfu lly , k n ow in g ly , and intentionally  
ru n n in g  h is au tom obile  at a ra te  o f  speed and 
in  such  m anner w h ich , under all th e  fa cts , cir-
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cum stances and con d ition s ex is tin g  in the case 
w as to  him] con sciou sly  and obv iou sly  dan gerou s 
to  ped estrian s o r  oth ers la w fu lly  u sin g  the 
h igh w ay , and he h it  and m aim ed o r  w ounded  
the little  g ir l w ith  h is au tom obile  w h ile  so  do-
ing , then  you  are  at liberty , i f  you  see fit, to  
d ra w  the in feren ces  I have ind icated , and to 
find h im  g u ilty  o f  a trociou s assault and bat-
te ry .”

Counsel sa y s :

“ T h is perm itted  the ju r y , irresp ective  o f  the 
ev idence and m erely  i f  th ey  desired , o r  i f  th ey  
saw  fit, to  d ra w  certa in  in fe ren ce  and con -
v ic t .”

T his ob je c t io n  w e deem  to be fr iv o lo u s ; it  is p er-
fectly  plain  th a t the in feren ces  the ju r y  w ere  au-
thorized to  d ra w  w ere  n ecessarily  based upon  the 
evidence in  the cause. T he ch a rg e  w as based upon 
State V. Schutte, 93 A . 112, 87 N . J. L a w  15, 88 N. 
J. Law  396, 96 A . 659.

A ssign m en t N o. 1 5 : T he cou rt c h a r g e d :

“ A s  I understand the attitude o f  the d e fen d -
ant th rou g h  h is counsel, it is not d isputed that 
th is little  g ir l w as stru ck  and in ju red  that n ight 
b y  an au tom obile . T h e question  in  that p a r-
ticu la r  w h ich  is contested  is w h eth er o r  not 
the de fen d an t w as th ere  present, and w h eth er 
o r  not he is the  m an w h o stru ck  b y  an au tom o-
bile the little  g ir l.”

The cla im  here  is th at the  ju r y  w ere  perm itted  
to con v ict on  a fin d in g  o f  these fa c ts  alone, w ith -
out re feren ce  to  th e  oth er elem ents o f  assau lt and 
battery, nam ely, the  w ilfu l ru n n in g  dow n  o f  the
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little  g irl. B u t it  w ill be noted that th e  cou rt was 
ca re fu l to  use th e  w ords, ‘ ‘ In  th at p a rticu la r ,”  and 
th is  fa c t  w e deem  to  be a com plete  an sw er to  the 
a rgu m en t n ow  m ade.

A ss ig n m en t N o. 1 7 : In  the cou rse  o f  the charge 
the cou rt sa id :

“ G entlem en, the  case is an im p ortan t one. It 
in volves an accu sation  aga in st an officer o f  the 
la w .”

A s  to  th is, the argu m en t i s :

“ T hat th e  e ffect o f  the  in stru ction  is to  de-
m and a h igh er and g rea ter  con sidera tion  o f  the 
case b y  th e  ju ry , than the ord in a ry  case w here 
a troc iou s assau lt and b a ttery  is ch arged . The 
de fen d an t w as entitled  to  have his case con-
sidered  b y  the ju r y  in  the sam e ligh t as any 
sim ila r  case  o f  a troc iou s  assault and battery. 
T h e  ju r y  rece ived  an erron eou s con ception  o f 
th is  issue fr o m  the ch arge  com pla ined  o f, w hicn 
is  not w a rra n ted  in  the law  and w h ich  p re j-
udiced  the  de fen d an t in h is defen se  on the 
m erits .”

A s  to  th is w e need on ly  say  th at the ch arge  was 
u n dou bted ly  correct in  fa ct , and the com m ent that 
it  w as an im p orta n t case is en tire ly  ju stified . I f  it 
w as h arm fu l to  e ither p arty , it w as h arm fu l to  the 
State ra th er than  to  the defendant.

A ssign m en ts  N os. 19 and 2 0 : T h e ju r y  came
back  a fte r  be in g  sent out, and prop ou n ded  the fo l-
lo w in g  q u estion :

“ Is actual in tent to  a troc iou sly  assault neces-
sary , o r  is it im plied  b y  recklessness in driv ing ,
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b y  b rea k in g  o f  speed law s and flee in g  fr o m  the 
sp ot ?”

to w h ich  the ju d g e  rep lied :

“ It m ay  be  im plied , gentlem en, fro m  those 
th ings, bu t you  m ust take in to  con sideration , 
o f  course , all o f  the testim on y  in  the case. In 
order, perhaps, that I m ay  m ake it c learer, I 
w ill read  to  you  w h at I said  to  you  b e fo re  in 
m y ch arge, and that i s : (T h e  C ou rt then read
an ex tra ct fr o m  the ch arge  as a lready  deliv -
e r e d .) ”

It is n ow  cla im ed , first, that the in tent m igh t be 
im plied fr o m  an y  on e  o f  the  m atters m entioned in 
this question , bu t it  is qu ite c lear  that th is w as not 
the effect o f  the in s tru c t io n ; second , that the ju d g e  
fa iled  to  an sw er the in q u iry  adequately . W e th ink  
the question  w as fa ir ly  answ ered , and certa in ly  
there w as n oth in g  m islead in g  to  the ju r y  in the  an -
sw er as g iven .

A ssign m en ts N os. 21 and 2 5 : N o. 21, the C ourt 
was requested to  ch a rg e :

“ M ere n eg ligen ce  on  the  part o f  the d e fen d -
ant w ou ld  not be su fficient to  con v ict  h im  o f  the 
crim e o f  a troc iou s assault and battery . H is 
conduct m ust b e  such  as w ou ld  ev in ce  in  y ou r  
m inds beyon d  a reasonable doubt a w illin g  and 
m alicious in ten t to  strik e  L illian  D ow lin g  w ith  
his au tom ob ile .”  •

A n d  request N o. 2 5 :

“ B e fo re  you  can find the de fen d an t g u ilty  o f  
a trociou s assau lt and b a ttery , you  m ust find 
fro m  the evidence, beyon d  a reasonable doubt,
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a sp ecific  in ten t to  in ju re  L illian  D ow lin g  or 
an y  oth er person  u sin g  the h igh w a y s at that 
tim e .”

T he C ou rt re fu sed  to  ch arge  these requests, and 
d id  ch arge  as has been  quoted above under A ss ig n -
m ent N o. 14. I t  is, o f  course , tru e  that in  the case 
o f  Rose V. Squires (N . J. Sup.),- 128 A . 890, now 
p en d in g  in  the C ou rt o f  E rro rs  and A pp ea ls , this 
C ou rt d ecided  in  a civ il case that, as to  a license, 
th ere  m ust be a w ilfu l in tent to  in ju re . But, as 
poin ted  out in  the Schutte case, supra, the c iv il ac-
tion  o f  n eg ligen ce  th row s no ligh t upon  the d istinc-
tion  m ade b y  the crim in a l law  betw een  a w ilfu l and 
a n eg ligen t act. In  a crim in a l case, it w as h e ld :

“ W e are  dea lin g  w ith  a w ilfu l act, done un-
der circu m stan ces that ren dered  likely  the in-
fliction  o f  such an in ju ry  as that w h ich  ac-
tu a lly  resu lted  fr o m  it .”  93 A . 112, 114, 87 N. 
J. L a w  15, 18.

So fa r  as the requests w ere  prop er, th ey  w ere  fu lly  
cov ered  b y  the ch arge  as delivered .

A ssign m en ts  N os. 22 and 2 4 : N o. 22, the Court 
re fu sed  to  ch arge  as requested , t h a t :

“ It is f o r  you , gentlem en  o f  the ju ry , t o  de-
cide, a m on g  oth er th in gs, w h eth er o r  not Kraus, 
D ev er and Shaw  w ere  able to  fo llo w  this car 
and keep it in  sigh t, in  v iew  o f  the testim ony 
th at the n igh t w as fog^gy, and several w itnesses 
have testified  that a person  cou ld  not see an 
o b je c t  an y  g rea t d istance  aw ay  fr o m  w h ere  they 
w ere  stan d in g .”

A n d  N o. 24, the  C ou rt w as requested and refused 
to  ch arge  as fo l lo w s :
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“ E ven  i f  you  are  satisfied beyon d  a reason -
able dou bt fr o m  the ev id en ce  th at an au tom o-
bile stru ck  and in ju red  L illian  D ow lin g , and 
th at th e  a u tom ob ile  w h ich  s tru ck  h er did  not 
stop  a fte r  the  accident, th is  fa c t  alone is not 
sufficient to  ch arge  the d r iv e r  o f  the  ca r  w ith  
the cr im e  o f  a troc iou s assault and b a tte ry ; it 
is on ly  one fa c to r  in  the  ev idence upon  w h ich  
you  are  to  determ in e  w h eth er o r  n ot the con -
duct o f  the d r iv e r  o f  the au tom obile  w as such 
as am ounted  to  an in tentional and m alicious and 
a trociou s act o f  assault and battery . In  th is 
connection , you  m ay  con sider w h eth er the 
d r iv er  k n ew  he stru ck  an y  one, and w h eth er 
or  not the fo g g y  con d ition  o f  the w eath er p re -
vented h im  fr o m  see in g  the  person  a lleged to  
have been  stru ck  b y  the  au tom obile .”

The C ourt d id  n ot e rr  in  re fu s in g  to  ch arge  the 
requests con ta ined  in  A ss ig n m en t N o. 22, because 
it w as m ere com m en t on  evidence, and it is w ell 
settled that th e  C ou rt is n ot requ ired  to  com m ent 
on the ev idence at the request o f  counsel.

Request N o. 24 is fa u lty  because it n ecessarily  in -
volves the p rop osition  that to  su p p ort a  con v iction  
o f  assault and b a tte ry  the act o f  assault m ust be 
intentional and m alicious, w h ich  is ju s t  the ques-
tion that has been  d iscussed above. M oreover, the 
only argum ent u rged  to  su p port the cla im  that it 
was e rro r  to  re fu se  these requests is that both  o f  
them  involves som e a llusion  to  the fo g g y  con d ition  
o f the n ight, and th at now h ere  in the ch arge  did  
the C ourt m en tion  w h ere  in  the ch arge  d id  the 
Court m ention  th is fo g g y  cond ition . C om m ent 
on the fa cts , as w e  h ave  ju s t  intim ated, is d iscre -
tionary  w ith  the C ourt.
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T h is cov ers  all the  p o in ts  u rged  fo r  the p laintiff 
in  e rror . O ur exam ination  o f  the case satisfied us 
that no h a rm fu l e rro r  w as com m itted  a t the trial, 
and the ju d g m en t is a cco rd in g ly  affirm ed.
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Statement

On the 15th day  o f  M ay, 1923, betw een  8 :30 and 
9 :0 0  o ’clock  P . M . M ary  M ullaney and L illian  D ow -
ling w ere  c ross in g  hand in  hand, B loom field  avenue, 
N ew ark, N . J ., p roceed in g  in a sou th erly  d irection  
from  the n orth  side o f  B loom field  avenue, at o r  near 
the in tersection  o f  said  B loom field  avenue w ith  
N orth  N in th  street. A t  th is p o in t on  the sou therly  
side o f  B loom field  avenue f o r  a p p rox im ate ly  one 
block below  N in th  street and tw o  b locks above N inth  
street, extends a lon g  w all parallel w ith  B loom field  
avenue, w h ich  is the w all o f  the  C ity  P layfield . T h e  
n ight w as v e ry  fo g g y  and as these tw o  pedestrians 
crossed the street, an au tom obile  cam e a lon g  B loom -
field avenue in  a w esterly  d irection  and struck  both  
o f them , w h ile  th ey  w ere  stan d in g  in the tro lley  
tracks cn  B loom field  avenue. M ary  M ullaney died as 
the result o f  the in ju r ie s  she received  at th is tim e 
and L illian  D ow lin g  w as in ju red . D efen dan t w as 
alleged to  have been the d r iv er  o f  the m achine on 
the n ight in question  and w as subsequently  indicted  
fo r  m anslaughter f o r  the death o f  M ary  M ullaney 
and fo r  a trociou s assau lt and b a ttery  f o r  the in -
ju ries o f  L illian  D ow lin g . P leas o f  not g u ilty  w ere

Sur
In d ictm en t 
A tro c iou s  
A ssau lt and 
B attery .

In  E r r o r  to  
S uprem e C ourt
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en tered  b y  th e  d e fen d a n t an d  th e  m anslaughter 
in d ictm en t w a s  tr ie d  an d  resu lted  in  an  acquittal. 
D e fe n d a n t th ereu p on  ob ta in ed  leave to  w ith d ra w  his 
p lea  o f  n o t g u ilty  to  th e  a tro c io u s  assau lt and bat-
te r y  in d ictm en t an d  filed a p lea  o f  a u tre fo is  acquit. 
T h e  S ta te  filed a rep lica tion  o r  a n sw e r  to  th is  plea 
an d  jo in e d  issue.

A  ju r y  w as im pan elled  and  th e d e fen d a n t proved 
b e fo r e  th e  ju r y  th a t th e  p erson  n am ed  as defendant 
in  each  in d ictm en t w a s  th e  sam e p erson  (th e  de-
fe n d a n t)  ; th a t L illia n  D o w lin g  an d  M a ry  M ullaney 
w e re  s tru ck  a t th e  sam e t im e  an d  p lace  b y  th e  same 
b lo w  o f  an  a u tom ob ile  a lleged  to  be  d r iv en  b y  the 
d e fe n d a n t ; th a t as th e  resu lt  M a ry  M u llan ey  died 
an d  L illia n  D o w lin g  w a s  in ju re d  an d  th a t th e  assault 
and  b a tte ry  on  L illia n  D o w lin g  w a s  com m itteed  by 
th e  sam e a ct o r  a lleged  a c t  o f  Joh n  C osg rov e , Jr., as 
cau sed  th e death  o f  M a ry  M u llan ey . T h e  defendant 
fu r th e r  p ro v e d  th a t he had  been  tr ie d  b e fo r e  a  ju ry  
in  th e  E ssex  C ou n ty  C ou rt o f  O y er  and  T erm iner 
and  a cq u itted  o f  th e  in d ictm en t ch a rg in g  m anslaugh-
ter , “ th a t on  th e  15th  d a y  o f  M ay , 1923, he did 
fe lo n io u s ly  k ill and  s la y  M a ry  M u llan ey .

N o tw ith s ta n d in g  th e  p r o o f  o f  th e  fo r m e r  acquittal 
b y  re co rd  an d  th e  id en tity  o f  p erson  an d  act or 
o ffen se  b y  p a ro l ev id en ce , and  th e  fa ilu re  o f  the 
p ro s e cu to r  to  o ffe r  a n y  ev id en ce  te n d in g  to  sh ow  the 
lack  o f  id e n tity  o f  o ffen se , th e  tr ia l C ou rt w ithout 
m otion  b y  th e  S ta te  d irected  a v e rd ic t  f o r  th e  State 
and  a g a in st  th e  d e fen d a n t u pon  th e p lea . N o  form al 
ju d g m e n t  o f  resp on d en t ou ste r  w as en tered . The 
d e fen d a n t w a s  o rd e re d  to  p lead , and  u pon  h is plea 
o f  n ot g u ilty  th e  tr ia l p roceed ed . H e in terposed  a 
d e fen se  o f  a lib i an d  a den ia l o f  th e  ch a rg e , and was 
con v ic te d  b y  th e  ju r y , w h ich  recom m en d ed  m ercy. 
T h e  d e fen d a n t w a s  th ereu p on  sen ten ced  to  serve 
e ig h t m on th s in  th e  C ou n ty  P e n ite n tia ry  and there-
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upon  ap p ea led  to  th e  N e w  J e rse y  S u p rem e C ou rt. 
T h e N ew  J e rse y  S u p rem e  C ou rt a ffirm e d  th e  ju d g -
m ent o f  th e  C ou rt b e low  and th ereu p on  th e  d e -
fen d a n t sued ou t a w r it  in  th is  C ou rt.

T h e  v a r io u s  a ss ig n m en ts  and  reason s p e rta in in g  
to  the p lea  o f  a u tre fo is  a cq u it w ill be  a rg u ed  u n der 
one p o in t in  th e  b r ie f . (A ss ig n m e n ts  an d  R eason s . 
1, 2, 3, 4, 5 an d  6 an d  26  in  C ou rt b e lo w .)

Point I 

A.

Where it is shown that the same act of A resulted 
in the death and injury of B and C, an acquittal of 
A  upon an indictment charging the felonious killing 
of B is a bar to A conviction of A upon an indictment 
charging an assault and batter on C.

Article 1, Section 10 of the Constitution of the 
State provides:

“ N o  p erson  shall, a f t e r  a cqu itta l, be tr ie d  f o r  
the same offense

In  cases su ch  as th e  on e u n d er con sid era tion , the 
tru e test to  be  a p p lied  in  d e te rm in in g  w h eth er  the 
d efen d an t has a lre a d y  been tr ied  f o r  th e  same of-
fense is la id  d ow n  in  th e  ca se  o f  S ta te  v. R osa , 72 
N ew  J ersey  L a w  4 6 2 :

A lth o u g h  it sets ou t th a t G alante  w a s  sh ot 
at th e  sam e tim e  and  p lace  th a t D o n o fr io  w as, 
and th a t th e y  w e re  sh ot b y  the sam e p erson , it 
fa ils  to  a lleg e  o r  sh ow  th a t it was the same act 
w h ich  p ro d u ce d  b o th  h om icid es , and  th is  is u n i-
v e rsa lly  held  to  be  th e  essential feature, in  a 
p lea o f  th is  n a tu re ; fo r  it is the character o f the



4

act, not the results which flow  from  it, which 
determines the question of the guilt or innocence 
of the person who does so.”  (Ita lics  are  m ine.)

T h e R osa  case fo llow ed  the case o f  State vs. 
C ooper 13, N . J. L . 361 at 371, w h ere in  the Court 
s a id :

“ Upon this principle are founded the plea of 
autrefois acquit, and autrefois convict. The 
writers on the subject concur in stating that 
these pleas ‘must be upon a prosecution for the 
same identical act and crime.’ (3  Bl. Com . 366 
Ch. C. L aw , 1st vol. P p . 452, 46 2 ) B ut says 
C hitty , p. 455, ‘It is not in all cases necessary 
that the two charges should be precisely same 
in point of degree for  it is sufficient, if an 
acquittal of the one would, shout that the de-
fendant coidd not have been guilty of the 
other.’ ”  (Ita lics  are  m in e .)

In  the case o f  State v. M ow ser, 92 N . J. L. 474, 
th is cou rt fo llow ed  the ru le above  laid  dow n.

In State v. Rosa, supra, th is cou rt, in consider-
in g  and con stru in g  the  decision  in  the CO O PER 
case, declared  the legal rule to  be  that where 
the  crim es arose  out o f  the sam e transaction , it 
is the character of the act, not the results which 
flow from  it, w h ich  determ ines the question o f 
the gu ilt  o r  in n ocen ce  o f  the person  w ho does 
it .”  (Ita lics  are  m in e.)

A n d  again  in the sam e c a s e :

“ T he unsoundness o f  th is reason in g  lies in 
assu m in g  th at the offenses m ust have legal 
id en tity  in  all cases, and in  ig n o r in g  a most 
essential fa c to r , that is, w h eth er o r  not offenses
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* * * w ere  the p rod u ct o f  a single criminal
act.”

T he p r o o f  on  the plea ju stifies  the conclusion  that 
the death  and in ju ry  w ere  the prod u ct o f  a  single 
criminal act.

T he ev iden ce  b e fo re  the ju r y  d isclosed  that 
the d e fen d a n t at th e  sam e tim e and place, w hile  
in one, fram e of mind by one single blow o f  the 
sam e in stru m en t, k illed M ary  M ullaney and 
w ounded  L illian  D ow lin g . T he fa c t  that M ary  
M ullaney died  and L illian  D ow lin g  su rv ived  d id  
not ch an ge the ch aracter  o f  the  act. N o r  did 
the fa c t  that tw o  persons w ere  stru ck  in an y-
w ise ch an ge the character o f  the act or lessen or 
increase the defendant’s guilt or innocence.

B y the p rocess  o f  log ica l reason in g  and the ap -
p lication  o f  com m on  law  ru les o f  p lead in g  the con -
clusion is fu r th e r  su pported .

I f  both  L illian  D ow lin g  and M a ry  M ullaney w ho 
w ere stru ck  b y  the single blow had died, a single 
indictm ent cou ld  have been  fou n d  ch a rg in g  the de-
fendant (e ith er  w ith  m anslaughter o r  second degree 
m urder) fo r  h a v in g  caused th eir  death, o r  i f  M ary  
M ullaney had su rv ived , a single  in d ictm en t could 
have been laid ch a rg in g  the de fen d an t w ith  the un-
law fu l and w ilfu l s tr ik in g  o f  the b low  w h ich  
w ounded and m aim ed them  both . T h is on  the th eory  
that it w as the single criminal act o f  the  defendant 
w hich resu lted  in e ith er th e ir  death  or  th e ir  in ju ries .

1. B ish op ’s N ew  C rim inal L aw , page  636, para-
graph 1061 :

“ One b low  w ou n d in g  tw o — K illin g  tw o—  
Where the same one blow wounds or kills two
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m en, it is com petent fo r  the pleador to charge 
it cs inflicted on the tw o ; in other words, the 
prosecuting pow er m ay, i f  it pleases, treat it 
as one offense.”  (I ta lic s  a re  m in e .)

S om e co n fu s io n  is  o cca s ion ed  b y  rea son  o f  the in -
con s is ten t m a n n er  in  w h ich  th e  S ta te  has ch arged  
th e  o ffen se . y

T h e  S ta te  in  th e  first in d ictm en t e lected  to  p ro -
ceed  u pon  th e  th e o ry  th a t th e  b lo w  w h ich  k illed  M ary  
M u llan ey  w a s  d e liv ered  as th e  resu lt o f  gross 
n eg lig en ce . In  th e  secon d  in d ictm tn t th e y  ch arge  
th a t th e  identical blow\ w a s  d e liv ered  in ten tion a lly .

I t  is ob v io u s  h ow ev er , th a t th e  b lo w  w as delivered  
either w ill fu lly  o r  as th e  resu lt o f  g ro ss  n eg lect.

A s  is p o in ted  ou t in  th e  case  o f  S ta te  vs. R ich a rd -
son , Io w a  S u p rem e C ou rt 162 N orth w este rn , page 
2 8 :

‘V

" O f  cou rse , th e  cou n ter  a rg u m en t is th at no 
n eg lig en ce , n o  m a tte r  h ow  reck less , can  supply  
sp ecific  in ten t t o  in ju re  a n am ed  p erson . In 
e ffect, th a t th e  s itu a tion  is w ith in  a statem ent 
w h ich  w e  find in  B ro w n  vs. Com,. 86  V a . 4 6 6 ,1 0
S. E . 745 , th a t ‘Malice and passion  a re  inconsist-
ent, an d  an  a ct w h ich  p roceed s  f r o m  on e can-
n ot a lso  p ro ceed  fr o m  th e  o th e r .”

A n d  in  lik e  e ffe ct  in th e  d issen tin g  op in ion  o f  
R ose  vs. S qu ires , 133 A tla n tic  a t p a g e  4 9 1 :

"T h e r e  is, h o w e v e r  a m a rk ed  d iffe ren ce  be-
tw een  m ere  n eg lig en ce , g ro ss  n eg lig en ce  and a 
w ilfu l  act. A  w ilfu l , w r o n g fu l  a ct  is n o t neces-
sa r ily  a n eg lig en t o n e .”
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“ N o r  is g ro ss  n eg lig en ce  equivalent to a wil-
ful or wanton wrongful act. Gross negligence is 
sim ply a degree o f negligence. W h eth er  the 
n e g lig e n ce  is g ro s s  o r  o rd in a ry  dep en ds upon  
th e  d e g re e  o f  ca re  req u ired  an d  th e  c ircu m -
stan ces su rro u n d in g  th e  d o in g  o f  th e  a c t .”

T he S ta te  ca n n ot be^ ch a n g in g  th e  n am e o f  th e  
accu sation , ch a n g e  t h e ’ch a ra cte r  o f  th e  o ffen se , and 
thus a fte r  a cq u itta l t r y  th e  d e fen d a n t f o r  th e  sam e 
offense.

T o  s u p p o r t  th is  con ten tion , I r e fe r  th e  C ou rt to  
H olt vs. S ta te , 38 Ga. 189, w h ere in  th e  C ou rt s a id :

uI f  the defendants have been legally acquitted 
fo r  the sam e criminal acts in the first indictment 
as are now charged against them  in the second 
indictment though a different name is given to 
the offense in the second  in d ictm en t, it  is  ex -
trem e ly  d ifficu lt  to  p e rce iv e  upon /^hat p r in c ip le  
th e y  can  b e  tw ic e  tr ie d  f o r  th e  sam e cr im in a l 
a c t s ; although technically, it m ay not be fo r  the 
same offense in name. Can th e  S ta te  pu t a p a r ty  
u pon  tr ia l th e  secon d  tim e  f o r  th e  sam e cr im in a l 
act, a f t e r  he has been  a cqu itted , b y  ch a n g in g  
th e  n am e o f  th e  a ccu sa t io n ?  I f  it can , then  
his con stitu tion a l p ro te c t io n  does n ot am ou n t to 
m uch . T h e  e ffo r t  h ere  is  to  evade  th e  p rov is ion  
o f  th e  C on stitu tion  b y  ch a n g in g  th e  nam e o f  the 
o ffen se . T h e  re co rd  sh ow s th a t th e  d efen d an ts  
h ave been  in d icted  th e  secon d  t im e  f o r  the sam e 
id en tica l cr im in a l a cts  f o r  w h ich  th ey  h ave  been 
a cq u itte d ; bu t th e  re p ly  is, th a t y ou  are  n ot 
in d icted  f o r  th e  sam e cr im in a l o ffe n se ; th ere -
fo re ,, th e  fo r m e r  in d ictm en t and  acqu itta l is 
no b a r  * * * T h e  qu estion  to  b e  an sw ered
is, H as th e  d e fe n d a n t been  a rra ig n ed  and put 
upon h is tr ia l u p on  a su ffic ien t lega l a ccu sation ,
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f o r  th e  sam e cr im in a l a cts  w ith  w h ich  he is 
ch a rg e d  th e  secon d  t im e ?  I f  he has, th en  he has 
been  p u t in  je o p a r d y , w ith in  th e  tru e  in ten t and 
m ea n in g  o f  the C on stitu tion , an d  ca n n ot be tried  
th e  secon d  tim e  f o r  th e  sam e cr im in a l a cts  under 
th e  sam e o r  a d iffe re n t n am ed  o f fe n s e / ’

T o  s im p lify  m a tters , let it  be  assu m ed  th ere  w as 
bu t on e p erson  stru ck , M a ry  M u llan ey , f o r  w hose 
death  th e  d e fen d a n t has a lrea d y  been  a cqu itted . The 
con ten tion  o f  th e  S ta te  and  th e  S u p rem e  C ou rt is 
th a t th e  co n v ic t io n  o r  a cq u itta l o f  th e  defen d an t 
u n d er th e  m a n sla u g h ter  in d ictm en t is  n o  b a r  to  the 
tr ia l o f  th e  d e fen d a n t u n d er  a n o th er  in d ictm en t 
ch a rg in g  assau lt an d  b a tte ry  u pon  th at sam e person  
by the same act. I f  th e  con ten tion  is sou n d  it is 
im m a teria l w h eth er  tw o  o r  tw e n ty  p erson s  w ere 
k illed  0 1  in ju re d  as the result o f the act, the; same 
legal conclusion m ust follow.

Hence it must naturally follow if this contention 
is sound, that the State may yet indict and try the 
defendant for murder in the second degree or assault 
and battery upon Mary Mullaney, although he has 
already been acquitted of that criminal act.

Can this be done by merely changing the technical 
verbiage of the indictment?

Can this be done by first alleging her death to be 
the result of a grossly negligent act of the defendant 
and after his acquittal charge him with having w il-
fully caused her death by the identical criminal act?

T o  a n sw er  th ese  in q u ir ies  in  th e  a ffirm a tiv e , the 
C ou rt m u st a rr iv e  a t  a co n stru ctio n  w h ich  w ould 
d e s tro y  th e  v e ry  fo u n d a tio n  u pon  w h ich  th e  con sti- 
stu tion a l p ro v is io n  rests , and  ren d er  it  va lueless.
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T h ere  is a n o th er  a sp ect o f  th is  case  w h ich  seem s 
to  h ave  been  e n tire ly  ov er look ed  in  th e  cou rts  be low . 
T h e  tr ia l o f  th e  d e fen d a n t in  each  case  proceed ed  
p u re ly  u pon  th e  issu e o f  fa c t  re g a rd le ss  o f  th e  legal 
questions in v o lv ed -th e  d e fen se  w a s  th a t o f  alibi. T h e  
ju r y  in th e  tr ia l o f  th e  first in d ictm en t had  to  find 
either th a t th e  d e fe n d a n t w as th e  d r iv e r  o f  th e  a u to -
m ob ile  w h ich  ran  d ow n  th ese  tw o  p eop le  o r  th ey  had 
to find th a t h e  w a s  n ot th e  p erson . B ey on d  an y  
p era d ven tu re  o f  dou bt, th e  S ta te  had  m ade ou t a case 
in v o lv in g  all o f  th e  o th e r  e lem en ts o f  th e  o ffen se  
alleged in th e  in d ictm en t. The jury was convinced 
that the defendant was not the person who had 
driven the automobile in question. They saw fit to 
acquit the defendant. T h e  ju r y  in th e  secon d  case 
not on ly  fo u n d  th a t  th e  n ecessa ry  e lem en ts o f  th e  
crim e w ere  p rov ed  to  th e ir  sa tis fa ct ion , bu t found 
that the defendant was the driver of the automobile 
in question.

T h is is n o t a case  o f  h a ir -sp lit t in g  te ch n ica lit ie s ; 
o f  n iceties o f  lega l v e r b a g e ; o f  ju g g lin g  o f  tech n ica l 
phrases. It  s im m ers  d ow n  to  one con cre te  and 
sim ple Q uestion. Can th e  S ta te , a f te r  on e fa ir  tria l 
by  a ju r y  o f  tw e lv e  m en , g a m b le  w ith  th e  m ost 
fu n dam en ta l r ig h t  m an  has reserv ed  to  h im , and 
p rotected  f o r  h im ; th a t o f  l ife , l ib e r ty  and  th e  p u r-
su it o f  h ap p in ess  an d  b r in g  h im  b e fo r e  a n oth er  ju r y  
w ho m ig h t find c o n tra ry  to  th e  o th e r ?

O ur C on stitu tion  and  o u r  C ou rts  h ave  an sw ered  
that in q u iry  in  th e  n eg a tiv e . S ta te  vs. C ooper, 
supra..

* * * I t  is  n o t in  all cases n ecessa ry
th at the tw o  ch a rg e s  sh ou ld  be p re c ise ly  sam e in 
p o in t o f  d eg ree  f o r  it is sufficient, if  an acquittal 
of the one would show that the defendant could 
not have been guilty o f the other.”  (I ta lics  are  
m in e .)
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THE SUPREME COURT OPINION

A i f t h i s  p o in t  I deem  it  a d v isab le  to  d iscu ss  the 
op in ion  o f  th e  S u p rem e C ou rt, w h ich  seem in g ly  does 
n o t fo l lo w  th e ru le  so su cc in tly  la id  d ow n  in  the 
R osa  case. It  ov er look s  e n tire ly  th e  p ro p o s it io n  that 
on e  single act w a s  re sp on s ib le  f o r  b o th  resu lts, and 
th at the d iffe re n ce  in  o ffen se , in  th is  in stan ce , is 
p u re ly  in  th e  tech n ica l and  in con s is ten t m an n er, in 
w h ich  th e  o ffen ses  a re  ch a rg e d  an d  n o t  in the crim-
inal act itself.

T h e  d ec is ion  is ex tra cted  fr o m  th e com bin ation  
o f  tw o  d is t in ct  p ro p o s it io n s  n e ith er  o f  w h ich  are  ap-
p lica b le  to  th e  qu estion  u n d er  con s id era tion , V i z :

“ It  m u st a p p ea r  th a t u n d er th e  o th e r  in d ict-
m en t th e  d e fen d a n t cou ld  h a v e  been  con v icted  
o f  th e  sam e ch a ra cte r  o f  c r im e  as th a t now  
ch a rg e d .”

A n d  th e o th e r :

“ T h e re  ca n n ot be  a co n v ic t io n  o f  assau lt and 
b a tte ry  u n d er  an in d ictm en t f o r  m an slau gh ter, 
f o r  th e  reason  th at m a n sla u g h ter  d oes  n o t n eces-
sa r ily  in v o lv e  assau lt and  b a tte ry .”  S ta te  v. 
T h om a s  65 N . J. L a w  598.

T h e  ru le  la id  d o w n  in  th e  first p ro p o s it io n  seem s 
to  b e  inferentially rejected  as a test to  be  a p p lied  to 
cases su ch  as is u n d er  con s id era tion , b y  th is  C ourt 
in  th e  case  o f  S ta te  v . M ow ser , s u p r a :

“ T h e  S u p rem e C ou rt p ro ceed ed  u pon  the 
th e o ry  th a t th e  tru e  test to  b e  a p p lied  in a 
ca se  o f  a p lea  o f  secon d  je o p a r d y  is th a t w here 
th e  fa c ts  req u ired  to  co n v ic t  on  th e  second 
in d ictm en t w ou ld  n ecessa rily  h ave  con v icted  on
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th e  first, a  co n v ic t io n  on  th e  first w ill b a r  
th e  p ro se cu tio n  on  th e  secon d . A n d  s in ce  
th e  ev id en ce  to  co n v ic t  u n d er th e  in d ictm en t f o r  
r o b b e r y  w ou ld  n o t  h av e  been  su fficient to  con -
v ic t  o f  m u rd er , th e r e fo r e  the lega l id en tity  o f  
th e  o ffen ses  fa ils .

“ T h e  unsoundness o f  th is  re a so n in g  lies in  as-
su m in g  th a t th e  o ffen ses  m u st h ave  lega l iden -
t ity  in  all cases, an d  in  ig n o r in g  a m ost essentia l 
fa c to r , th a t is, w h eth er  o r  n ot th e  o ffen ses 
* * * w e re  th e  p ro d u ct  o f  a  s in g le  cr im in a l
a c t .”

B y  a p p ly in g  th is  te s t  to  th e  fa c ts  p resen ted  in  the 
case o f  S ta te  vs. C oop er , su p ra , its  u n sou n dn ess be- 
com es re a d ily  a p p a ren t.

In  th at case  u n d er  th e  first in d ictm en t, th e  d e -
fen d an t w as co n v ic te d  o f  b u rn in g  th e  d w e llin g  house 
o f  an oth er, w h ich  w a s  p leaded  as a b a r  to  a su b -
sequent in d ictm en t ch a rg in g  a d e libera te , w ilfu l  and 
in ten tion al m u rd er .

W ou ld  it  a p p ea r  u n d er  th e  a rson  in d ictm en t that 
the d e fen d a n t cou ld  b e  co n v ic te d  o f  h o m ic id e ?

I f  th is be  th e  tru e  test, w h y  is  th e re  n ot even  the 
sligh test su g g e stio n  o f  it  in  th e  R osa  and  C oop er  
cases ?

T he a n sw er  is  o b v io u s . T h e  ru le  has no  a p p lic -
a b ility  to  th e  p a r t icu la r  qu estion  a t bar. T o  a ccep t 
th is test, th e  C ou rt w ou ld  be  com p elled  to  d isca rd  a 
rule w h ich  has p rev a iled  fr o m  a lm ost th e  v e ry  b e -
g in n in g  o f  o u r  ju r is p ru d e n ce  and  su bsisted  d ow n  to  
this v e ry  day .
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T h e  ru le  p rop ou n d ed  b y  th e  S u p rem e C ou rt en-
t ir e ly  o v er look s  th e  fa c t  th a t b o th  resu lts  w ere  the 
p ro d u cts  o f  a  single criminal act; an d  th a t th e  d i f -
fe r e n c e  in  o ffen se  is  n ot in the act itself, bu t in  the 
inconsistent and  technical m a n n er  in  w h ich  it is 
ch a rg ed . A  ru le  w h ich  d isre g a rd s  th is  fu n dam en ta l 
ob se rv a tio n  is  e rron eou s. A n d  w h y  is th is  n o t tru e?

H ad  th e  S ta te  been  con sisten t and  ch a rg ed  the 
d e fen d a n t w ith  th e  m urder o f  M a ry  M u llan ey , in -
stead  o f  m a n sla u g h ter  u n d er th e  re a so n in g  o f  the 
S u p rem e C ou rt an acq u itta l u n d er  th a t in d ictm en t 
w ou ld  be a b a r  to  th e  p resen t in d ictm en t f o r  assault 
and  b a tte ry . N o tw ith s ta n d in g , th e  ju r y  b y  its verd ict 
o f  a cq u itta l has d ecla red  th a t th e  d e fen d a n t did not 
com m it an a ct o f  h om ic id e  in  d eg ree  as g ra v e  as sec-
on d  d e g re e  m u rd er , th is  v e rd ic t , a c co rd in g  to  the 
S u p rem e C ou rt is n o t a v a ila b le  to  th e  d e fen d a n t as 
a b a r  to  fu r th e r  p ro se cu tio n  u pon  th e same criminal 
act.

T h e  resu lt o f  th e  criminal act, d id  n ot a g grav ate  
th e  d eg ree  o f  th e  cr im e . H en ce , i f  th e  a cqu itta l o f 
secon d  d eg ree  m u rd er  w ou ld  b a r  th e  secon d  p rosecu -
t io n  f o r  th e  sam e cr im in a l act, i t  is difficult to  per-
ce iv e  w h y  th e  a cq u itta l o f  m a n sla u g h ter  w ou ld  not 
h av e  lik e  e ffect.

B y  co m b in in g  th e  a b ov e  sta ted  ru le  w ith  w h at it 
con ce iv es  to  be  th e  d e c is io n  in  th e  case  o f  S ta te  vs. 
T h om a s 65 N . J. L . 598, th e  S u p rem e C ou rt arrives 
a t th e  c o n c lu s io n :

“ T h a t  as m a n sla u g h ter  does n o t necessarily  
in v o lv e  assau lt and  b a ttery , an a cq u itta l o f  that 
c r im e  does n ot b a r  p rosecu tion  f o r  assau lt and 
b a tte ry , e sp ecia lly  w h en  ch a rg ed  as com m itted  
on  a n o th er  p e rs o n .”
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T h e  case  c ited  is n o t  a u th o r ity  f o r  th e  p rop osition  
la id  dow n  b y  th e  S u p rem e C ou rt.

T h e  q u estion  ra ised  in  th e  T h om a s case, w as 
n ot th a t o f  d ou b le  je o p a rd y , b u t w h eth er  the 
d e fe n d a n t ’s C on stitu tion a l r ig h t  “ to  be  in fo rm e d  
o f  th e  n a tu re  an d  cau se o f  th e  a ccu sa tion ”  had 
been v io la ted  b y  a co n v ic t io n  o f  assau lt and  b a t-
te r y  u n d er  th e  in d ictm en t as laid .

See S ta te  v . T h om a s, s u p r a :

“ A s  w a s  sa id  in  th e  case  ju s t  c ited , (s ta te  v. 
J oh n son , 30 N . J. Law 1 8 5 ) w h ere  th e  S u p rem e 
C ou rt la id  d ow n  a ru le  w h ich  w a s  th ou g h t best 
to  p ro m o te  th e  p u b lic  g ood  and  a t th e  sam e tim e  
d ep r iv e  p a rtie s  o f  n o  su bstan tia l r i g h t : aT h e 
in terests  o f  p u b lic  ju s t ic e  req u ire  th at, w h en  
an o ffen se  c le a r ly  and  d is t in c t ly  ch a rg ed  in  the 
in d ictm en t is m ad e ou t b y  th e  ev id en ce , the de-
fe n d a n t  sh ou ld  n ot be  a cqu itted . * * * 
W h en  th e  o ffen se  is  ch a rg ed  and  p rov ed , th ere  
can  be  n o  su rp r ise  u pon  th e  d e fe n d a n t! ‘A  
p a r ty  in d icted  f o r  a c r im e  m a y  be  con v icted  o f  
a n y  o ffen se  o f  a  lo w e r  g ra d e , p rov id ed  su ch  o f -
fen se  is in c lu d ed  w ith in  th e  d escr ip tion  in  the 
in d ic tm e n t! These expressions are in harmony 
with our constitutional bill o f right that in all 
criminal prosecutions the accused shall have the 
right to be informed of the nature and cause of 
the accusation, a provision similar to that which 
the Supreme Court of Massachusetts declared to 
be only ‘an affirmation of the ancient rule of the 
common law that no one shall be held to answer 
to an indictment or information unless the crime 
with which it is intended to charge him is set 
forth with precision and fullness.’ Com , v. 
B lood , 4 Gray, 31 .”
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In  a r r iv in g  a t its  d ec is ion  in  th e  case  o f  S ta te  v. 
T h om a s, su p ra , u pon  th e  qu estion  o f  w h eth er  Sec. 
8 an d  9 o f  A r t . 1 o f  th e  C on stitu tion  had been 
v io la ted , th e  C ou rt m ad e  ce rta in  g en era l re fe ren ces  
to  th e  law  re g a rd in g  assau lt and  b a tte ry  and  m an-
s la u g h ter . T h ere  w a s  n o  q u estion  o f  fo r m e r  je o p a rd y  
in v o lv ed , an d  h en ce  it  is con ten d ed  th a t th e  ex p res -
s ion s o f  th e  C ou rt re g a rd in g  m a n sla u g h ter  and as-
sau lt and  b a tte ry , w e re  n ev er  in ten d ed  to  have, n or  
d o  th ey  h ave  a n y  p a rticu la r  f o r c e  in  la y in g  d ow n  a 
ru le  to  b e  a p p lied  to  cases in v o lv in g  th ose  tw o  o f -
fen ses , where the question of f  orm er jeopardy arises.

* A n d  th is  is  m ad e  c le a re r  b y  t h e  ex p ress ion s  o f
J u stice  G a rre tson , in  th e  la te r  case  o f  S ta te  v. 
S cad u to , 74 N . J. L . 289.

“ If, on the trial, the defendant had made out 
a defense which entirely excused him of the 
crime of manslaughter, and so entitled him to an 
acquittal of that charge, and necessarily acquit-
ted him of that assault and battery which is 
involved in the manslaughter he could not be 
convicted of the assault and battery mentioned 
in the fortieth section, else he would be thus 
subjected to a penalty for an offense for which 
he had been acquitted.” (B o ld  face m in e.)

T h u s, in  th e  case  su b -ju d ice , i f  th e  resu lts  w ere  
th e  p ro d u ct  o f  one single criminal act, th e  on e must 
be involved in the other, and  u n d er  th e  ru le  above 
la id  d ow n  th e  a cq u itta l u n d er  th e  m an slau gh ter  
in d ictm en t w ou ld  b e  a b a r  to  th e  p rosecu tion  under 
th e  in d ictm en t ch a rg in g  assau lt an d  b a ttery .

In  a n y  even t, th e  case  o f  S ta te  v . S cad u to , supra  
is in  direct conflict w ith  th e  op in io n  o f  th e  S u p rem e 
C ou rt in  th is  case . I t  r e cog n iz es  in  e ffe ct  th e  rule 
laid  d ow n  in th e  R o sa  and M ow ser  cases , — * * *
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that is, w h eth er  o r  n o t  th e  o ffen se  — * * *—
* * * w e re  th e  p ro d u ct  o f  a s in g le  cr im in a l a c t ,”
and shou ld  th e r e fo r e  re ce iv e  g re a t  con s id era tion  b y  
this C ourt.

T h e  e r r o r  o f  th e  S u p rem e C ou rt in  fa i l in g  to  tak e 
into con s id era tion  th e  fa c t  th a t b o th  in d ictm en ts  
arose  ou t o f  one criminal act, n ow  b ecom es con -
v in c in g ly  a p p a ren t.

I deem  a fu r th e r  d iscu ss ion  o f  th e  op in ion  o f  th e  
Suprem e C o u rt  u n n ecessa ry , as I am  a w a re  it  is th e  
judgm ent o f  th e  S u p rem e  C ou rt I a m  seek in g  to  
reverse, and  n o t  its  op in ion , an d  in  p assin g , I fe e l 
ju stified  in  co n c lu d in g  th a t  th e judgm ent o f  th e  
Suprem e C ou rt ca n n ot u n d er  th e  law  be  susta ined  
by  a d o p tin g  th e  v ie w s  ex p ressed  in  th is  op in ion .
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VIEWS OF TEXT WRITERS

W h ile  I am  satisfied  th a t th e  d ecis ion s  o f  ou r  ow n 
S ta te  h ave  settled  th e  ru le  to  be  ap p lied , in  c o n s i d e r -
in g  cases g iv in g  r ise  to  th e  qu estion  a t bar, it is 
in te re s t in g  to  ob serv e , h ow  th e  s u b je c t  is trea ted  by 
th e  learn ed  te x t -w r ite rs , in  th e ir  v a lu a b le  treatijHA/ 
C h itty  in  h is v a lu a b le  w o rk  on  C rim in a l L a w , in a 
fo o t -n o te  fo u n d  in  V o lu m e  1, C h itty  C r. L ., page 
455, s ta te s :

“ W h e re  an assau lt and  b a tte ry  has been  m ade 
u pon  tw o , and  b o th  w e re  w ou n d ed  b y  th e  same 
strok e , an d  th e o ffen d er  has been  lega lly  con -
v ic ted  b e fo r e  a C ou rt o f  com p eten t ju r isd ic t io n  
f o r  th e  b rea ch  o f  th e  p eace  in  th e  assau lt and 
b a tte ry  u p on  th e  one, an  in d ictm en t cannot 
a fte rw a rd s  be  m a in ta in ed  a g a in st  h im  fo r  the 
assau lt an d  b a tte ry  u pon  th e  o th e r .”

C it in g  S ta te  vs. D am on , 2 T y le r  3 8 7 ; Sta te vs. 
B en h am , 7 C on n ecticu t 4 1 4 ; C om m on w ea lth  vs. 
A n re w s , 2 M ass. 4 0 9 ; V e rg u s  vs. S u g g , 2 Stew art 
P o r t  3 4 1 ; C om . vs. C h icester , 1 V ir g . C ases 3 1 2 :

B ish o p ’s N ew  C rim in a l L a w , V o l. 1 (o n e )  par. 
636, p a g e  1061.

.7
“ Obviously there is a difference between one 

volition and one transaction and on a  v iew  o f  
o u r  com b in ed  a u th or ities , th ere  is  little  room  
f o r  den ia l th a t in  on e  tra n sa ction  a m an m ay 
com m it d is t in ct  o ffen ses  o f  a ssa u lt o r  h om icide 
upon  d iffe ren t p erson s  an d  be  p u n ish ed  fo r  
each . But i f  one by a single volition  shou ld  dis-
ch a rg e  in to  a co n g re g a t io n  o f  p eop le  a fire-arm  
load ed  w ith  peas f o r  sh ot and  each  o f  f ifty  d if -
fe re n t  p erson s  sh ou ld  be  h it  b y  a pea , it would 
be  s ta r t lin g  to  a ffirm  th a t he cou ld  be  punished
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f o r  assau lt an d  b a tte ry  f i fty  tim es an d  on ce  fo r  
d is tu rb in g  th e  m eetin g . C erta in ly  it w ou ld  
v io la te  th e  sp ir it , i f  n o t th e  letter, o r  ou r  ‘tw ice  
in  je o p a r d y ’ g u a r a n ty ; an d  ev e ry  p ro v is io n  fo r  
th e  case  o f  p erson s  accu sed  o f  cr im e  is, it is 
settled  b ey on d  d isp u te , to  be  in terp re ted  lib -
era lly  as e x te n d in g  to  cases w ith in  its sp ir it  
w h eth er  w ith in  th e  le tter  o r  n o t .”  (I ta lic s  are  
m in e .)

2 V an  F le e t ’s fo r m e r  a d ju d ica t io n s  p a r  6 2 2 :

“ I f  sev era l p erson s  a re  in ju re d  in p erson  o r  
p ro p e r ty  b y  th e  sam e act, it is held  in  C onn. 
G eorg ia , I llin o is , In d ia n a , Iow a , M issou ri, N ew  
Y o rk , T ex a s, V e rm o n t, an d  E n g la n d , th a t th ere  
is bu t on e  o ffen se , bu t th e  c o n tra ry  is ru led  in 
A rk a n sa s  C a lifo rn ia , K en tu ck y , N ew  Y ork , 
S ou th  C a ro lin a , an d  V ir g in ia ;  w h ile  in  M as-
sach u setts , it  is  d ecid ed  th a t th e  S ta te  m a y  elect 
to  p rosecu te  f o r  o n e  o r  sev era l o ffen ses .”

8 R u l in g  C ase L a w , p a g e  144, p a ra g ra p h  128 is 
as fo l lo w s :

“ S ta ted  in  a n o th er  fo rm , i f  th ere  w as on e  act 
on e  in ten t an d  on e  v o lit ion , and  th e d e fen d a n t 
has been  tr ie d  on  a ch a rg e^  based  on  such  act, 
in ten t an d  v o lit ion , n o  su bsequ en t ch a rg e  can  be 
based th ereon , th ou g h  th e cr im es  in vo lv ed  in  
th e  tw o  p ro ce e d in g s  a re  en tire ly  d iffe re n t.”

16 C orp u s J u r is , p a g e  283, p a ra g ra p h  485 sta tes 
the ru le  to  b e :

“ A lth o u g h  cr im es  a re  n ot u su ally  iden tica l 
i f  com m itted  a g a in st d iffe ren t person s, y e t  b y  
the w e ig h t  o f  a u th o r ity  w h ere  th e  sam e a ct o r  
strok e  resu lts  in  th e  death  o f  tw o  p erson s an
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a cqu itta l o r  a co n v ic t io n  o f  th e  m u rd er  o f  one 
b a rs  a su bsequ en t p rosecu tion  f o r  th e  k illin g  o f 
th e  o th er , b eca u se  th e  k illin g  is b u t  on e  crim e 
an d  ca n n ot be  d iv id ed . T h is  ru le  a lso  has been 
a p p lied  w h ere  th e  sam e b lo w  p rod u ces  a sep-
a ra te  assau lt an d  b a tte ry  on  tw o  d iffe ren t per-
son s .”  (C a ses  c ited  in  n o te .)

T h e  d ecis ion s  o f  o u r  s ister  sta tes a re  n o t en tirely  
in  a cco rd  u p on  th is  su b je c t . The contrary view  is 
best sta ted  in  th e  case  o f  S ta te  vs. R ose , 89 Ohio 
3 8 3 -106  N . E . p a g e  50, w h ere  th e  C o u rt  s a y s :

“ T h e  w o rd s  ‘sam e o ffe n se ’ m ean  sam e offense 
n ot th e  sam e tra n sa ction , n o t th e  sam e acts, 
n o t  th e  sam e c ircu m sta n ces  o r  sam e situation . 
T h e re  is  b u t on e o ffen se  th a t  is  th e  sam e o f -
fe n se  as ’ ra p e ’ an d  th a t is ‘ r a p e ’ . W e  h ave no 
trou b le  w ith  th e  p la in  p u rp ose  and  m an ifest 
m ea n in g  o f  th ese  w o rd s  o f  th e  C on stitu tion  
H e w h o  ru n s m a y  n o t  on ly  rea d  bjitfclearly un-
derstan d .

W e  con ten d  th a t th e re  is  n o th in g  h ere  fo r  
th is  C ou rt to  con stru e . W h e re  th ere  is no 
dou bt, n o  a m b ig u ity , no u n ce rta in ty  as to  the 
m ea n in g  o f  th e  la n gu a g e  em p loy ed  b y  th e  righ t 
n o r  a u th o r ity  f o r  th e  co u rt  to  assu m e to  in -
te rp re t  th a t  w h ich  n eeds n o  in te rp re ta t io n  and 
to  con stru e  th a t w h ich  n eeds n o  con stru ctio n .”

H o w e v e r  ou r  cou rts  h av e  lo n g  re co g n iz e d  th a t the 
w o rd s  “ s a m e . o ffen se ”  h ave  a different and  m ore 
technical meaning.
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AUTHORITIES FROM SISTER STATES

T h e  fo l lo w in g  a u th or itie s  fr o m  o th er  ju r isd ic t io n s  
a re  in  p o in t ;  th e  co u rts  h a v in g  had  o cca s ion  to  con -
s id e r  and d e c id e  th e  q u estion  at bar. T h e ir  e x p re s -
sion s on  th e  su b je c t  a re  in  en tire  a c co rd  w ith  th e  
d octr in e  la id  d ow n  b y  th is  C ou rt in  th e  R ose  and 
M ow ser  cases . I be liev e , th e re fo re , th e  C ou rt w ill 
find th em  u se fu l, an d  o f  a ssistan ce , in  co n s id er in g  
th e  case su b -ju d ice .

SUite v . Spanell, (T e x a s  C rim in a l R e p o r t s ) ,  2 0 3 :

S ou th w estern  357, w h ere  Spanell, h is  w ife  
and  on e  b u tle r  w e re  in  an  a u tom ob ile  to g e th e r  
a t n igh t. D e fe n d a n t testified  th a t B u tler  as-
sau lted  h im  an d  th a t sev era l sh ots w e re  fired  b y  
h im  a t B u tle r  w ith  n o  in ten t to  in ju re  M rs. 
Spanell. B u tle r  and  M rs. S p an ell w e re  k illed . 
H e  w a s  in d icted  in  sep a ra te  in d ictm en ts  f o r  
each ^ h om icid e  an d  w a s  tr ie d  and  acq u itted  f o r  
th e  m u rd e r  o f  h is  w ife  an d  filed in  th is  issue a 
p lea  f o  a u tre fo is  a cq u it  based  u pon  th e  p ro p o s i-
t ion  th a t  th e  tw o  h om icid es  resu lted  fr o m  a 
s in g le  a ct  an d  v o lit ion  and  con stitu ted  one 
offen se .

T h e  C ou rt s a id :

“ W h e re  tw o  p erson s  a re  k illed  o r  in ju re d  in 
on e tra n sa ction , th e  fa c t  th a t m ore  th an  on e 
sh ot w a s  fired  does n ot, as a m a tter  o f  law , 
ren d er  it  in su scep tib le  o f  p r o o f  th a t th ey  w ere  
both  k illed  b y  on e  act. A  ser ies  o f  sh ots m ay  
con stitu te  on e  act, in  a lega l sense, w h ere  th ey  
a re  fired  w ith  on e  v o lit ion . In  cases w h ere  tw o  
p erson s  h av e  been  k illed  o r  w ou n d ed  b y  a series 
o f  sh ots, an d  u n d er  th e  g en era l issu e o f  not 
g u ilty  it  is  u rg e d  as a d e fen se  th a t on e o f  the
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h om icid es  o r  in ju r ie s  resu lted  fr o m  sh ots aim ed 
at on e s tr ik in g  a n oth er , th e  issu e o f  s in g len ess 
o f  th e  a c t  an d  in ten t, b r in g in g  th e  dou b le  re -
su lt, has n o t  been  m ad e to  dep en d  on  th e  num -
b e r  c f  sh ots fired .”

In  th e  case  o f  Clem  vs. The State, 42 Ind . 420, at 
429 , th e  C ou rt s a id :

“ It  is u rg ed  th a t th e  p lea  sh ou ld  sh ow  by  
p ro p e r  a lleg a tion  th a t th e  p erson  in  th is  in d ict-
m en t a lleged  to  h av e  been  k illed  is th e  sam e p er-
son  w h o  w a s  a lleg ed  to  h a v e  been  k illed  in the 
in d ictm en t in  th e  fo r m e r  p rosecu tion . In  oth ei 
w o rd s , th a t in  o rd e r  to  m ak e it  g o o d , th e  plea 
sh ou ld  h av e  a lleged  th a t J a cob  Y o u n g , m en-
tion ed  in  th e  in d ictm en t in  th is  case, is  the 
sam e p erson  as N a n cy  Jan e Y o u n g , th e  person  
a lleged  to  h ave been  k illed  in  th e  in d ictm en t on 
w h ich  th e  d e fen d a n t w a s  p re v io u s ly  acqu itted . 
B u t e v id en tly  th is  ca n n ot b e  so, e lse  w h en  tw o  
p erson s  a re  k illed  b y  th e  sam e a ct an d  w h en  the 
cr im e  w ou ld  th e r e fo r e  be  on e  and  in d iv is ib le , 
and  w h en  the S tate  had  ch osen  to  in d ic t  the 
d e fen d a n t an d  t r y  h im  fo r  th e  k illin g  o f  on e o f  
th em , th ere  cou ld  b e  n o  p lea  o f  fo r m e r  acqu itta l 
w h en  he w as in d icted  f o r  th e  death  o f  th e  other 
p rod u ced  by  th e  sam e act. I f  it  b e  tru e , as 
w e  su p p ose  it is, th a t th e  k illin g  o f  tw o  o r  m bre 
p erson s  b y  th e  sam e a ct con stitu tes  bu t one 
cr im e , th en  it  fo l lo w s  th a t th e  S ta te  cannot 
in d ic t  th e  g u ilty  p a r ty  f o r  k illin g  on e  o f  the 
p erson s  an d  a fte r  a  co n v ic t io n  o r  acqu itta l 
in d ic t  h im  f o r  th e  k illin g  o f  th e  o th e r ; f o r  the 
S ta te  ca n n ot d iv id e  th a t w h ich  con stitu tes , but 
on e cr im e  and  m ak e th e d iffe re n t p a rts  o f  it 
bases o f  sep a ra te  p rosecu tion s . B u t w h en  the 
S ta te  has p rosecu ted  th e  accu sed  f o r  on e part 
o f  the cr im e , she ca n n ot a g a in  p rosecu te  h im
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f o r  th e  o th er  o r  re m a in in g  p a rt o f  it. H ence, 
i f  th e  k illin g  o f  J a cob  and  N a n cy  Ja n e  Y o u n g  
resu lted  f r o m  th e  sam e act, an d  th e re fo re  one 
cr im e , an d  «.he S tate  has p rosecu ted  th e  accu sed  
f o r  th e  m u rd er  o f  N a n cy  Jan e  Y o u n g , on e p a rt 
o f  th e  cr im e , it  ca n n o t  a g a in  p rosecu te  h er  f o r  
th e  m u rd e r  o f  J a cob  Y o u n g , th e  o th er  p a rt  o f  
th e  cr im e . T h e  g is t  o f  th e  p lea, th e re fo re , in 
th is case  is, th a t th e  fe lo n io u s  a ct w ith  w h ich  
the d e fe n d a n t is ch a rg ed  in  th e  in d ictm en t re -
su lted  in  the death  o f  b o th  J a co b  and N a n cy  
Jan e  Y o u n g  an d  th a t th e  S tate, h a v in g  p ro s -
ecu ted  th e  d e fen d a n t f o r  p a rt  o f  th e  cr im e , 
sh ou ld  n ot p rosecu te  f o r  th e  o th e r  p a rt. W here, 
by the discharge o f  a fire-arm, or a stroke of  
the instrum ent, an injury is inflicted, upon two 
or m ore persons, or their death is produced, 
there is but'one crime com m itteed.”  (I ta lic s  a re  
m in e .)

Sadberry v . The State, 39  T ex a s  C rim in a l R e -
p o r ts ; 466 -46  S ou th w estern , 639.

W h ere  it a p p ea red  th a t th e  d e fen d a n t becau se  o f  
in d ign ities  h eaped  u pon  h im  d u r in g  th e  d a y  b y  som e 
fisherm an, a p p roa ch ed  th e ir  ten t a t n ig h t w ith  a 
loaded sh ot-g u n  w h ile  th ey  w e re  seated  a rou n d  the 
cam p fire, an d  fired  on e sh ot a t them , w o u n d in g  fo u r  
o f  them , it  w a s  held  th a t th e  d e fe n d a n t ’s  con v iction  
o f  assau lt w ith  in ten t to  m u rd er , com m itteed  by  
sh ootin g  on e  o f  th em , w a s  a b a r  to  a p rosecu tion  
fo r  the sam e o ffen se  in  re la tion  o f  a n o th er  o f  them .

Lillie v . State, 79  T ex . C rim . R ep . 6 1 5 ; 187 S ou th -
w estern , 482.

* - ° Uld a p p e a r  fr o m  th e re p o r ts  o f  th is case, 
m a t the C ou rt .was o f  th e  op in ion  th at i f  tw o  p erson s 
w ere  k illed  o r  in ju re d  b y  th e  sam e shot, a  con v iction
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o f  th e  m u rd er  o r  assau lt o f  on e  o f  th em  w ou ld  be a 
b a r  to  a p ro se cu tio n  f o r  th e  m u rd e r  o r  assau lt o f 
th e  oth er.

State v . Damon, 2 T y le r  (V t . )  3 8 7 :

“ It  a p p ea rs  th a t  th e  d e fe n d a n t  w ou n d ed  tw o 
p erson s  in  th e  sam e a ffra y , a t th e  sam e instant 
o f  tim e, an d  w ith  th e  sam e s trok e . O n a regu lar 
com p la in t m ade, he has been  con v ic te d  b e fo re  
a c o u r t  o f  c om p eten t ju r is d ic t io n , f o r  assau lt-
in g , b e a tin g  and  w o u n d in g  F re d e r ick  M iller, o f  
th ose  p erson s. H e stan ds h ere  in d icted  f o r  as-
sau ltin g , b e a t in g  an d  w o u n d in g  C h arles D oty , 
th e  o th er  o f  th ose  p e rs o n s ; and  th e defen d an t 
p lead s in  b a r  th e  fo r m e r  co n v ic t io n , w h ich  he 
a lleges to  h av e  been  in  th e  sa m e  o ffen se . The 
on ly  q u estion  is, w h eth er  th e  d e fen d a n t has 
been  leg a lly  con v ic te d  o f  th e  o ffen se  ch arged  
in  th e  in d ic tm e n t?  O f th is  th ere  can  b e  no 
d o u b t ; f o r  it is a p p a ren t on  th e  re co rd , that 
th e  assau lt an d  b a tte ry  ch a rg e d  in  th e  in d ict-
m ent, an d  th a t o f  w h ich  he w a s  con v ic ted  by 
M r. J u stice  R an d ell w ere  at th e  sam e p lace  and 
in  th e  sam e a ffra y  and  th e  w ou n d s m ade by 
the in stru m en t an d  b y  th e  sam e strok e . This 
is n o t a  qu estion  b etw een  e ith er  o f  th e  persons 
in ju re d  b y  th e  assau lt and  b a tte ry , and  their 
assa ilan t, red ress  has been  o r  m ay  be  obtained  
b y  th em  b y  p r iv a te  a c t io n s ; bu t it  is a  question  
b etw een  th e  g ov ern m en t an d  its su b je c t , and 
th e  C ou rt a re  c lea r ly  o f  op in ion , th a t th e  in d ict-
m en t ca n n ot be  su sta in ed . T h e  in d ictm en t 
ch a rg es  th e  d e fen d a n t w ith  h a v in g  d is -
tu rb ed  th e  p u b lic  p eace  b y  a ssa u lt in g  and 
w o u n d in g  on e  o f  its  c itizen s. F o r  th is  cr im e  he 
sh ow s he has been  leg a lly  co n v ic te d  b y  a C ourt 
o f  com p eten t ju r is d ic t io n . H e . ca n n ot there-



23

fo r e  be  a g a in  h eld  to  a n sw er  in  th is C ou rt f o r  
the sam e o ffe n se .”

Commonwealth  v . Veeley, 1916, 63 P a. S u per. Ct. 
489, th e  C ou rt said  :

“ T h e r e  is  id e n tity  o f  p erson , causal act, ev i-
den ce , an d  tim e  in  re g a rd  to  th e  cases in  w h ich  
the d e fe n d a n t w as a c q u it te d ; and  the on e w h ich  
h e is  a g a in  ca lled  to  a n sw er. * * * W h en
th e re co rd  sh ow s that, as h ere , th e  a lleged  fa c ts  
a re  id en tica l in  each  case, an d  on  th e w h ole  
re co rd , th e  tr ia l ju d g e  w ou ld  be  ob lig ed  to  
d ire c t  a v e rd ic t  o f  a cqu itta l, th e  d e fen d a n t 
sh ou ld  n o t be  a g a in  su b je c te d  to  th e  expen ses 
o f  a n o th er  tr ia l f o r  th e  sa m e  cause, w h en  the 
resu lt is  m ad e  ce r ta in  b y  o u r  d ec is ion s .”

In  Gunter v . State, 111 A la . 2 3 ; 20 S ou th ern , 632, 
the C ou rt s a id :

“ It  is  th e  se ttled  ru le  o f  th is  C ou rt th a t a de-
fe n d a n t ca n n ot be la w fu lly  pu n ish ed  f o r  tw o  
d istin ct fe lo n ie s  g r o w in g  ou t o f  th e  sam e 
id en tica l a c t  an d  w h e re  on e is  a n ecessa ry  
in g re d ie n t o f  th e  o t h e r ; th a t a series o f  ch arges 
ca n n ot be  based  u pon  th e  sam e offen se , and 
su b d iv id ed  in to  tw o  o r  m o re  in d icta b le  crim es.
* * * So, it  has been  held  th at, w h ere  the
sam e a ct o f  u n a lw fu l s h o o t in g  resu lted  in  th<- 
death  o f  tw o  p erson s, an  acqu itta l o r  con v iction  
on  th e  tr ia l o f  on e  w ou ld  be  a g o o d  d e fen se  on 
a secon d  tr ia l f o r  th e  a lleged  m u rd er  o f  the 
oth er, f o r  th e  rea son  th a t th e  k illin g  con stitu ted  
bu t on e cr im e , w h ich  cou ld  n ot be  su bd iv ided  
and  m a d e  th e  b asis  o f  tw o  p rosecu tion s.
* * * A n d  a g a in , w h ere  on e b lo w  p rod u ces
tw o  sep a ra te  assau lts and  b a tter ies  on  tw o  d if -
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fe re n t  p erson s , a  co n v ic t io n  o f  on e  m ay  be 
p lead ed  in  b a r  to  an  in d ictm en t f o r  th e  other, 
f o r  th e  rea son  th a t th e  d e fe n d a n t can n ot be 
p u n ish ed  f o r  tw o  d is t in ct  assau lts g r o w in g  out 
o f  th e  sam e id en tica l a c t .”

In  the case  o f  M cC oy  v . State, 46  A rk . 141, the 
C ou rt, a lth ou gh  th ey  held  th e  p lea  o f  fo r m e r  ac-
qu itta l bad , sa id  th a t th e  tw o  p erson s  w ere  not 
w ou n d ed  and  k illed  b y  th e  sam e shot, an d  th at the 
in d ictm en ts  w e re  n ot fo u n d e d  u pon  th e  sam e physica l 
act.

In  Bell v . The State, 120 A rk . 5 3 0 ; 180 South -
w estern , 186, th e  fo r m e r  co n v ic t io n  w a s  held no 
ba r , becau se  th e  k illin g s  w e re  n ot th e  resu lt o f  one 
shot.

In  People v. Ochotski, 115 M ich . 6 0 1 ; 73 N orth -
w estern , 889, th e  C ou rt s a id :

“ T h a t  w h ile  tw o  o ffen ses  g re w  ou t o f  the 
sam e a ffra y , n o  c la im  w a s m ad e th a t th e  tw o 
p erson s  w e re  in ju re d  b y  th e  sam e b lo w s ; th at it 
w a s  th e  sam e tra n sa ction  b u t n o t th e  sam e 
v o li t io n ; th a t th ere  is  a d iffe re n ce  b e tw een  one 
v o lit io n  an d  on e  tra n sa c t io n .”

In  M orris  v . Territory  (1 9 0 9 ) ,  1 O kla. C rim inal 
R e p o rt , 6 1 7 ; 99 P a cific , 7 5 0 ; 101 P a cific , 111, the 
C ou rt d en ied  th e  con ten tion  th a t a fo r m e r  acquittal 
w as a b a r , s ta t in g  th a t it  w a s  n ot th e  sam e shot 
th a t k illed  b o th  p a rties .

In  Augustine v . The State, 41 T ex a s  C rim in a l R e-
p ort, 5 9 ; 52 S ou th w estern , 77, th e  C ou rt s a id :

“ T h a t th e  con ten tion  th a t a fo r m e r  acqu itta l 
w a s  a b a r  m ig h t be  u rg ed  w ith  som e fo r c e  i f
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th e  k illin g  o f  b oth  p a rties  w as d on e  b y  on e and 
th e  sam e a c t ;  th a t is, i f  th e  p r o o f  sh ow ed  th at 
but on e  sh ot w a s  fired  an d  it  caused  th e  dou ble  
death , th en  it  m ig h t  be  a g ood  p lea  in b a r .”

T h e  C ou rt sa id  in  Keaton  v . State (1 9 0 0 ) ,  41 T ex .
C rim . R ep . 6 2 1 ; 57  S. W . 1 1 2 5 :

“ T h a t th e  tru e  c r ite r io n  in p leas o f  th is ch a r-
a c te r  is, i f  th e  a c t  f o r  w h ich  d e fen d a n t is b e in g  
p rosecu ted  is th e  sam e v io len ce  o f  o r  a ct re lied  
upon  in  th e  case  w h ere in  he w as p rev iou s ly  
con v icted , o r  i f  th e  tw o  o ffen ses  con stitu ted  bu t 
on e  con tin u ou s  tra n sa ction , in  w h ich  a p p e llan t 
w as th e  a c to r , th is  p rosecu tion  cou ld  n ot s ta n d ; 
bu t i f  th e  a cts  w e re  d is t in ct  an d  sep a ra te  tra n s -
action s , an d  th e p ro se cu tio n  is m a in ta in ed  to  
co n v ic t io n  a g a in st d e fen d a n t in  one, th is  fa c t  
ca n n ot b e  p lead ed  in, b a r  o f  a su bsequ en t p ro s -
ecu tion  f o r  a  d iffe re n t  o ffen se  b y  sh eer  fo r c e  
o f  th e  fa c t  th a t th e  last o ffen se  o ccu rre d  a t one 
and th e  sam e t im e .”

A n d  in  State v .E v a n s  (1 8 9 0 ) ,  33  W .'V a . 4 1 7 ; 10 
S outheastern , 792, h o ld in g  a p lea  o f  fo r m e r  acqu itta l 
dem u rrab le , th e  C ou rt s a id :

“ A  ca se  can  be con ce iv ed  w h ere  su ch  a plea 
m ig h t be  held  g o o d . F o r  exam p le , th e  en g in eer  
o f  a ra ilw a y  tra in  m ig h t be  ch a rg ed  w ith  n eg -
lig en tly  an d  fe lo n io u s ly  ca u s in g  th e  death  o f  
one p a ssen g er  in  a w reck , and , b e in g  tr ied  and 
fo u n d  b y  th e  ju r y  e n tire ly  b lam eless f o r  th e  a c-
ciden t, su ch  acq u itta l m igh t, perh ap s, con stitu te  
a p e r fe c t  d e fen se  to  a su bsequ en t in d ictm en t 
f o r  k illin g  a n o th e r  p assen ger, w h o  w as on the 
sam e tra in . B u t th is  case  presen ts  n o  such 
qu estion . T h e  k illin g  w a s  th e  resu lt o f  a 
sep a ra te  a c t  in  each  case, com m itted  u n d er de-
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g rees  o f  p ro v o ca t io n  n ot n ecessa rily  identica l, 
a ccom p a n ied  b y  a p p reh en sion s  n ot n ecessarily  
th e  sam e. In  fine, e v e ry  e lem en t to  constitu te  
tw o  sep a ra te  o ffen ses  a p p ea rs  on  th e  fa c e  o f  the 
p lea  to  ex is t  in  th is  case, and  th e r e fo r e  the d e -
m u rre r  w as p ro p e r ly  su sta in ed .”

Cook  v . State , 68 S. W . 8 7 2 :

“ B u t w h ere  th ere  is on e act, on e in ten t, one 
v o lit ion , as is  ev id en ced  b y  th e  testim on y  o f  
the ap p e lla n t in  th is  case, th en  ap p e llan t can-
n ot be con v ic te d  u pon  an  act, in ten t and  vo lition  
f o r  w h ich  he has been  p re v io u s ly  a cq u itted .”

H urst v . The State, 6 S. 1 2 0 ; 86  A la . 6 0 4 :

“ Is each  resu lt a sep a ra te  an d  d is tin ct crim e, 
liab le  to  be  in d icted  as such , o r  is  it  a m ere 
con seq u en ce  o f  a  s in g le  u n la w fu l a ct, don e w ith  
cr im in a l in te n t?  A n  a n a lag ou s in q u iry  w ould  
b e : I f  on e  sh ou ld  ca st a  ston e  in to  a c ro w d  and 
w ou n d  a dozen  m en  a t on e  b low , is h e  liab le  to 
on e  o r - a  dozen  in d ic tm e n ts?  I f  he bu rn s a 
h u n d red  h ou ses b y  on e  a c t  o f  a rson , k n ow in g  
th e  p ro b a b le  con sequ en ces  o f  h is u n la w fu l act, 
w ou ld  he b e  g u ilty  o f  a h u n d red  c r im e s?  Or 
sh ou ld  he b lo w  up a h ote l w ith  dynam ite, 
m u rd e r in g  a th ou san d  gu ests, w ou ld  he be 
se p a ra te ly  tr ia b le  f o r  th e  p e rp e tra tio n  o f  a 
th ou san d  h o m ic id e s?  T h e  a u th or ities  are  in 
d ire c t  con flic t  on  th is  s u b je c t  an d  w e  shall m ake 
no e f fo r t  to  re co n c ile  th em . It  is o u r  ju d gm en t 
th a t n on e  of. th e  leg itim a te  p u rp oses  o f  pun ish -
in g  cr im e  req u ire  th e  a d op tion  o f  th e  p o licy  o f  
m u ltip ly in g  p rosecu tion s  in  cases o f  th is  na-
tu re .”

In  M oss  v . State (1 9 1 7 ) ,  A la . A p p . 75 So. 179, 
accu sed  fired  fo u r  sh ots in  ra p id  su ccess ion  at one
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person , k illin g  h im , and  in so d o in g  u n in ten tion a lly  
k illed an  in n ocen t b y sta n d er. T h e  C ou rt sta ted  th at 
it m a y  be  con ced ed  an d  it  is  th e  la w — th at w h ere  a 
m an k ills tw o  m en  in  qu ick  su ccess ion  w ith  a fo rm e d  
design  as to  each  m an , th ere  a re  tw o  o ffen ses , bu t 
w h ere  th e  k illin g  is p u rsu a n t to , and is a con tin u a -
tion  o f , th e  assau lt, a n d  d on e  u n d er th e  im pu lses o f  
the sam e d es ig n , it is bu t on e  act. It th e re fo re  f o l -
low s th a t i f  a ccu sed , w ith o u t a n y  d es ig n  o r  in ten tion , 
killed an in n ocen t b y sta n d er, w h ile  en g a ged  in  de-
fe n d in g  h is ow n  l i fe  o r  lim b , u n d er su ch  c ircu m -
stan ce  as w ou ld  ju s t i f y  h im  in  so  d o in g , an d  a cou rt  
o f  com p eten t ju r is d ic t io n  h ad  so  held , and  acqu itted  
him  u pon  th e  ch a rg e , h e  ca n n ot a g a in  be  pu t in 
je o p a r d y  f o r  th e  sam e offen se .

In  Carson v . People (1 8 9 4 ) ,  4 C olo. A p p  4 6 3 ; 36 
Pac. 551, th e  C ou rt sa id  :

“ I f  th ey  had  fo u n d  th e  a ct w h ich  p rod u ced  
h er  death  to  b e  u n la w fu l, o r  to  h ave  been  com -
m itted  in  th e  p rosecu tion  o f  fe lon iou s  in tent, 
th ey  w ou ld  h av e  been  com p elled  to  find th e  de-
fe n d a n t g u ilty  o f  m u r d e r ; bu t to  a g ree  u pon  a 
v e rd ic t  o f  in v o lu n ta ry  m an slau gh ter , th ey  
n ecessa rily  fo u n d  th a t a lth ou gh  th e a ct w h ich  
resu lted  in  th e  death  o f  * * * (th e  w ife )
w as com m itted  in  an u n la w fu l m an n er, y et the 
a ct its e lf  w as la w fu l. T h e  d e fen d a n t in  his 
p lea  a lleg ed  in  su bstan ce , th a t th e  assau lt 
ch a rg ed  in  th is  in fo rm a tio n , and  th e a ffra y  
w h ich  co s t  * * * (th e  w i fe ’s )  life , w ere
on e an d  th e  sam e tra n sa ction . T h e  d em u rrer  
a d m itted  th is  to  be tru e , and, so  a cce p tin g  it, 
th e  o n ly  qu estion  w h ich  w a s  tr ied , o r  w h ich  
cou ld  p o ss ib ly  h av e  been  tr ied , in  th e  first case, 
w as th e  ch a ra c te r  o f  th e  assau lt ch a rg ed  in  th is, 
and  th e v e rd ic t  o f  in v o lu n ta ry  m an slau gh ter
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w as, as to  th e  a lleged  fe lo n io u s  assau lt upon 
* * * ( th e  h u sb a n d ) a v e rd ic t  o f  a cqu itta l.”

T h e  C ou rt fu r th e r  s a id :

“ It  cou ld  n ot b e  sh ow n  w ith o u t p r o o f  o f  the 
assau lt. F o r  th e  p u rp ose  o f  a scerta in in g  
w h eth er  th e  d e fe n d a n t w a s  g u ilty  o r  in n ocen t 
o f  th e  cr im e  o f  m u rd er , th e  o n ly  s u b je c t  to  be 
in v es tig a ted  w a s  th e  a ct ch a rg e d  in  th is  in -
fo r m a t io n ; and  th e  ju r y , b y  th e ir  v e rd ic t  o f  
in v o lu n ta ry  m a n sla u g h ter , d ec la red  th a t in 
c o m m itt in g  th e  a ct th e  d e fen d a n t w a s  g u ilty  o f  
n o  v io la tion  o f  law . H e  has th e r e fo r e  been  tr ied  
u pon  th is  id en tica l ch a rg e  and  a d ju d g e d  not 
g u ilty ; and, w h en  a n o th er  p rosecu tion  w as 
in stitu ted  a g a in st h im  f o r  th e  sa m e  a lleged  as-
sau lt, he w as en titled  to  th e  ben efit o f  his 
fo r m e r  a cqu itta l. T h e  C ou rt e rred  in  su sta in -
in g  th e  d em u rrer , and  th e  ju d g m e n t  w ill b e  r e -
v e rse d .”

W h e re  d e fen d a n t p lead ed  fo r m e r  a cq u itta l o f  the 
m u rd er  o f  on e  p erson  as b a r  to  p rosecu tion  f o r  as-
sau lt w ith  in ten t to  m u rd e r  a n oth er , th e  C ou rt in 
Burna:n  v . State (1 9 0 7 ) ,  2 Ga. A p p . 3 9 5 ; 58 S. E. 
683, s a id :

“ T h e  sam e tra n sa ction  test a d op ted  in  this 
state  m a y  m ak e a tr ia l f o r  th e  m u rd er  o f  one 
p erson  a b a r  to  a p ro se cu tio n  f o r  assau lt w ith  
in ten t to  m u rd e r  a d iffe re n t p erson . F o r  in -
stan ce , i f  th e  d e fen d a n t sh ot A , in te n d in g  to  kill 
h im  an d  b y  reason  o f  bad  m ark sm a n sh ip , stru ck  
and  k illed  B , w h o m  he d id  n ot in ten d  to  k ill, the 
tra n sa ction s  th e  assu a lt w ith  in ten t to  m u rd er 
A  an d  th e  a ctu a l m u rd e r  o f  B  a re  lega lly  the 
sam e. A s  in tim a ted  b y  th is  C ou rt in  th e  case
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o f  F ew es v. State (1 9 0 7 ) ,  1 G a., A p p . 122, 58 S. 
E . 64 (p le a  o f  fo r m e r  c o n v ic t io n ) , i f  b y  sep arate  
sh ots  th e  d e fen d a n t w ou n d ed  tw o  person s, th e  
tra n sa ctio n  w ou ld  be  s in g le  i f  th e  sh o o tin g  w as 
don e in  re p e llin g  a jo in t  assau lt o f  these  tw o  
p erson s. T h e  in ten t o f  th e  d e fen d a n t d e te r -
m in es th e  m a tte r .”

W h ere , d u r in g  a figh t a t n igh t, a ccu sed  stru ck  
tw o  person s, on e  o f  th em  b y  m istak e, th in k in g  he 
w as the o th e r  w ith  w h om  accu sed  had  th e qu arre l, it 
w as sta ted  in  Jones v . State (1 8 8 9 ) ,  66 M iss. 380, 14 
A m . St. R ep . 570 , 6 So. 231 , th a t a fo r m e r  a cqu itta l 
o f  assau lt an d  b a tte r y  w ith  in ten t to  k ill th e  p erson  
p u rp ose ly  s tru ck  w a s  a b a r  to  a p rosecu tion  f o r  as-
sault and  b a tte ry  o r  s im p le  assau lt u pon  th e person  
u n in ten tion a lly  stru ck .

Ben  v. The State , 22 A la  9 ;

“ T h e  o ffen se  con sists  in  th e  a ttem p t to  de-
stroy  l ife , b y  a d m in is te r in g  to  a w h ite  p erson  
a n y  d ea d ly  p o is o n ; and  th a t b y  th is  e ffo r t  he 
com p a sses  th e  lives o f  th re e  in stead  o f  one, o r  
th a t h e  p la ces  th e  p o ison  in  su ch  a  situ a tion  as 
to  cau se  th em  to  ta k e  it  w ith  th e  in ten t th ereby  
o f  d e p r iv in g  th em  o f  l i fe  an d  does n ot hand it 
to  e ith er  h im se lf, does n ot ch a n g e  th e  n a tu re  o f  
th e  o ffen se , e x cep t  in  so  f a r  as th ey  m a y  be 
con sid ered  c ircu m sta n ces  o f  a g g r a v a t io n ; n or  
do th e y  in  a n y w ise  a ffe ct  th e  p en a lty .”

In th e  case  o f  Ruffin  v . State, 108 S. E . p g . 29, is 
the fo l lo w in g :

“ W h e re  A  sh oots  a t B w ith  th e  in ten t to  kill B 
and  d oes k ill B  and , w h ile  so  sh o o tin g  a t B a c-
c id en tly  sh oots  and  k ills  C., and  is tr ied  f o r  the
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h om ic id e  o f  B  and  a cq u itted , su ch  acq u itta l is 
a b a r  to  a p ro se cu tio n  o f  A  f o r  th e  k illin g  o f  C. 
Burnam  v . State, 2 G a. A p p . 395, 58 So. E ast-
ern , 683 an d  c ita t io n s .”
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E N G L IS H  C A S E S .

T h e  so lu tion  o f  th e  p rob lem  rests  so le ly  in  ju d ic ia l 
in terp re ta tion  an d  tru e  a p p lica tion  o f  th e  constitu- 
tioTUil p ro v is io n , h en ce  th e  fo l lo w in g  ob serv a tion s  o f  
M r. B ish op , u pon  th e  w e ig h t  to  be a ffo rd ed  th e de-
cision s o f  th e  C ou rts  o f  E n g la n d  on  th is  su b je c t  is 
v e ry  in te re s t in g  :

B ish op  on  C rim in a l L a w , Sec. 982 :

“ S om e o f  o u r  ju d g e s  a p p e a r  to  h ave  assum ed 
w ith o u t m u ch  con s id era tion , th a t th is p rov is ion  
m ere ly  a ffirm s  th e  com m on  la w ; to  w h ich , 
th e re fo re , th e y  h av e  look ed  to  a scerta in  its in -
te rp re ta t io n  an d  tru e  a p p lica tion . B ut, in 
E n g la n d , th e  m a x im  is  a  m ere  d ed u ction , m ade 
b y  som e ju d g e  o r  te x t -w r ite r , f r o m  th e  a d -
ju d ica t io n s , w h ich  m u st g o v e rn  i f  fo u n d  in  c o n -
flict  w ith  it. W ith  us, th e  con stitu tion a l p ro v i-
sion  is  su p rem e  an d  it  m u st b e  th e  co n tro llin g  
p o w e r , th ou g h  th e  resu lt sh ou ld  be to  ov ertu rn  
d ecis ion s . In  E n g la n d , th e  m h x im  is, in  the 
la n g u a g e  o f  C ock b u rn , C. J. ‘N o t  on e  o f  th ose  
p r in c ip le s  th a t lie  a t th e  fo u n d a tio n  o f  o u r  law , 
— su ch  as th e  m a x im  th at ju d g e s  shall decide  
q u estion s o f  law , and  ju r ie s  q u estion s o f  fa c t , 
o r  th a t th e  v e rd ic t  o f  th e  ju r y , in  o rd e r  to  be 
b in d in g , m u st be  u n a n im o u s :’ bu t it  is ‘a  m a t-
te r  o f  p ra c t ice  w h ich  has flu ctuated  a t v a riou s  
tim es, an d  w h ich  even  a t th e  p resen t d a y  m ay  
p erh a p s n o t  b e  con s id ered  as fin a lly  se ttled .’ 
N o t  th u s is th e  con stitu tion a l p ro v is io n  re -
g a rd ed  in  th e  U n ited  S ta tes, w h ere  it  is fu n d a -
m en ta l in  o u r  cr im in a l ju r isp ru d e n ce . N o r  is 
it w ith in  th e  ru le , th a t w o rd s  o f  estab lished  
lega l m ea n in g  take, in  a n ew  la w  th e s ign ifica -
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tio n  th e y  b o re  in  th e  old . A n d  th e reason  is, 
th at th is  m a x im  w a s n ev er  a law  in  E ngland , 
o r  a  th in g  w h ich  th e  E n g lish  law  in te rp re te d ; 
b e in g  its e lf  a m ere  in te rp re ta tio n  o f  a ju d ic ia l 
p ra c t ice  n o t e n tire ly  u n ifo rm .”



S U M M A R Y .

T h e  ru le  la id  d ow n  in  th e  R osa  an d  M o w se r  cases, 
as a p p lied  to  p leas o f  th e  n atu re  u n d er d iscu ssion , 
is th a t th e  same criminal act m u st p ro d u ce  b oth  re -
sults. T h e  C ou rt in  th e  R osa  case  d ecla res  i t  the 
universal rule, an d  th a t it  is th e  u n iversa l ru le, is 
fu lly  su p p orted  b y  th e  ex p ress ion s  fo u n d  in  th e  tex t 
book s an d  th e  d ecis ion s  o f  th e  C ou rts  o f  o th er  ju r is -
d iction s. T h e  q u a lify in g  p r in c ip le  u pon  w h ich  
S u p rem e C ou rt d ec is ion  rests , has n ot rece iv ed  the 
ju d ic ia l sa n ction  o f  th is  C ou rt, o r  th e  co u rts  o f  o th er  
ju r isd ic t io n s , w h ere  p leas o f  lik e  n a tu re  to  th e  on e  
u n der d iscu ssion , h av e  been  con s id ered  an d  hence 
like a m u ltitu d e  o f  o th er  ru les and  tests , a p p lica b le  
p oss ib ly  to  a d iffe re n t s ta te  o f  fa c ts , has n o  a p -
p lica b ility  to  th e  p re c ise  qu estion  a t bar. I t  ca n n ot 
be d en ied  th a t th e  unlawful blow, b y  th e  same instru-
ment d e liv e red  a t on e  time, in the same fram e of  
mind and b y the same act o f  th e  d e fen d a n t w a s  the 
proxim ate cau se  o f  th e  in ju r y  to  L illia n  D o w lin g  and 
death  o f  M a ry  M u llan ey , and  w ith o u t it  n o  in d ic t -
m ent w ou ld  lie  in  e ith e r  in stan ce . T h e  illu stra tion  
g iven  b y  B ish op  su p ra , and  th e  ex a m p le  g iv en  by  
the C ou rt in  State  v . Evans, su p ra , o f  an en g in eer  
o f  a ra ilw a y  tra in , b o th  b ea r  s tro n g  a n a log y  in 
p r in cip le  to  th e  p lea  u n d er d iscu ssion  and  s tr ik in g ly  
d isc lose  th e  lo g ic  o f  th e  p os ition  tak en  b y  th e  p la in - 
t iff- in -e r ro r .

I aga in  r e fe r  th is  C ou rt to  B ish o p ’s N ew  C rim in a l 
L aw , V o lu m e  1, p a ra g ra p h  636, p a g e  1061, w h ere in  
that L ea rn ed  A u th o r  s a y s :

“ C erta in ly  it  w ou ld  v io la te  th e  sp ir it  i f  n ot 
th e  le tter  o f  ou r  ‘tw ice  in  je o p a r d y ’ g u a ra n ty ; 
and  e v e ry  p ro v is io n  f o r  th e  ease o f  p erson s a c -
cused  o f  cr im e , it  is se ttled  b ey on d  d ispu te , to
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be in te rp re ted  lib e ra lly  as e x te n d in g  to  cases 
w ith in  its  sp ir it  w h eth er  w ith in  th e  le tter  or 
n o t / ’

I t  is th e r e fo r e  u rg ed  b y  th e  g re a t  w e ig h t o f  
a u th o r ity , it  is  estab lish ed  th a t w h e re  th e  sam e act 
o r  s trok e  resu lts  in  th e  death  o r  in ju r y  o f  tw o  p er-
son s , an  a cq u itta l u p on  th e  p rosecu tion  o f  on e bars 
a su bsequ en t p rosecu tion  f o r  th e  in ju r y  o r  death  o f  
th e  oth er.



The Trial Court Erred In Directing a Verdict 
for the State.

O u r cr im in a l p ro ce d u re  a ct (C . S. p a g e  1835, par. 
4 5 ) p ro v id e s  th a t in  a p lea  o f  a u tre fo is  a cq u it it 
shall be  su ffic ie n t  to  sta te  th a t th e  d e fen d a n t had 
been la w fu lly  a cq u itted  o f  th e  o ffen se  ch a rg ed  in 
the in d ictm en t. T h e  p lea  filed in  th is  case  is in 
w r it in g  an d  in  c o n fo r m ity  w ith  th e  statute.

I f  th e  S ta te  d es ired  to  ra ise  th e  qu estion  o f  the 
su ffic ien cy  o f  th e  plea, it sh ou ld  h ave don e so  b y  
dem u rrer.

State v . Rosa, 72 N . J. L a w , 462 :

“ O rd in a r ily  a p lea  o f  fo r m e r  acqu itta l ra ises 
an issu e f o r  th e  ju r y ;  bu t, w h e re  u pon  its fa c e  
it  is in su fficien t in  su bstan ce , it m a y  be so a d -
ju d g e d  on  d e m u rre r .”

N o  q u estion  o f  th e  su ffic ien cy  o f  th e  p lea  h a v in g  
been ra ised  b y  th e  S tate, th e  tr ia l shou ld  h ave p r o -
ceeded a c c o r d in g  to  th e  estab lish ed  p ra ctice .

T h e S ta te  filed a rep lica tion  w h ich  ra ised  the 
issue o f  id e n tity  o f  o ffen se .

State  v . Cooper, 115 A tl. 3 8 6 :

“ T h e  p ro p e r  p ra c t ice  in  such  a case  is  f o r  
th e  S ta te  to  ta k e  issu e  on  th e  fa c ts  stated , and 
thus p u t th e  d e fen d a n t to  p r o o f  o f  th e  a v e r -
m en ts it  con ta in s , and, as w as d on e  in  State 
v. M ow ser , 91 N . J. L a w  395, 103 A tl. 805, on 
th e  tr ia l o f  th a t issue th e  C ou rt m a y  ch a rg e  
th e  ju r y  th a t th e  p lea  is  n ot su sta in ed  b y  th e  
p r o o fs  w h en  th a t is a fa c t .”
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State v . Ackerm an, 64 NT. J. L a w  9 9 :

“ B u t in  th e  s ta tu to ry  p leas th e  re co rd  need 
n ot be, an d  is  n ot, set o u t ;  th ere  can  be  no 
prout patet per recordum, an d  in  crim in al 
cases n o  su ch  th in g  as a tr ia l b y  th e  re co rd ; 
and , as th e  tr ia l in  all cases m u st be  b y  the 
c o n tra ry , a g en era l tra v e rse  o f  th e  p leas is the 
p ro p e r  rep lica tion  b y  th e  S tate, w h en ev er  it in -
ten d ed  to  con test th e  fo r m e r  a cq u itta l o r  con -
v ic t io n .”

State  v . Ackerm an, supra:

“ It  has been  n ecessa rily  held  th a t th e  plea o f  
autrefois acquit is  o f  m ix ed  n atu re , an d  co n -
s ists  p a r t ly  o f  re co rd  and  p a rtly  m a tte r  o f  fa ct. 
T h e  m a tte r  o f  re co rd  is th e  fo r m e r  in d ictm en t 
and  a cqu itta l. T h e  m a tter  o f  fa c t  is th e  iden-
t ity  o f  th e  o ffen se  an d  o f  th e  p erson  fo rm e r ly  
in d icted . 4 B . C om m . 335. U n d er  th e  plea 
h ere  p resen ted  w ith  th e  s ta tu to ry  averm ents, 
th e  issu e b eca m e  on e  f o r  a ju r y  to  determ ine, 
u n d er p ro p e r  in stru ction s  b y  th e  C ou rt as to 
th e  la w .”

State v . Ackerm an, supra:

“ T h e  tr ia l o f  th e  issu e p resen ted  b y  th e  plea 
o f  autrefois acquit is, lik e  th e  issu e  u pon  plea 
o f  n o t g u ilty , tr ia b le  b y  a ju r y  on ly  u n d er like 
p ro ced u re , e x cep t  th a t th e  b u rd en  o f  th e  p ro o f 
o f  th e  issu e  lies u pon  th e  d e fen d a n t to  estab-
lish  th e  a v erm en ts  o f  th e  p lea  to  th e  sa tis fa c -
t io n  o f  th e  ju r y  b y  a p re p o n d e ra n ce  o f  p r o o f .”

Ackerm an, supra:

“ T h e  d e fen d a n t m u st estab lish  th e  ex istence



o f  th e  re co rd , and , o ra lly  o r  o th erw ise , th e  a v e r -
m en t o f  id e n tity  o f  th e  o ffen se  and  p e r s o n / ’

State V. Ackerm an, supra:

“ In  th e  tr ia l o f  th e  issue, w h a t b ecom es a 
m a tte r  o f  la w  f o r  th e  C ou rt, an d  w h a t a m a tter  
o f  fa c t  f o r  th e  ju r y , to  determ in e , m u st be  re g u -
lated  b y  th e  g en era l p r in c ip le s  re la tin g  to  the 
a d m iss ion  o f  ev id en ce , th e  e ffe ct  o f  docu m en ts 
an d  re co rd s , an d  as to  in stru ction  as to  th e  
la w  to  be  a p p lied  b y  th e  ju r y  to  rea ch  a con -
c lu s ion .”

M r. B ish op  in  h is N ew  C rim in a l P roced u re , B ook  
2, p a g e  633, p a ra g ra p h  816, sta tes as fo llo w s , the 
p roced u re  to  b e  a d op ted  a t a ju r y  tr ia l on  su ch  a 
p le a :

1. J u ry  T r ia l.

“ T h is  is a m ix ed  plea, o rd in a r ily  em b ra c in g  
b o th  la w  and fa c t , th e re fo re  re q u ir in g  a tr ia l 
b y  ju r y .  A n d  still it  m a y  a d m it a d em u rrer , 
w h ich  is  passed  u pon  b y  th e  C ou rt alone.

2. T h e  Burden o f P roof  to  estab lish  th is  p lea 
b e in g  m a tte rs  a ffirm a tiv e ly  a lleged  b y  th e  de-
fe n d a n t is  on  h im .

3. T h e  fo r m e r  re co rd  is  p rod u ced  and  f o r  
w h a t is  p rob a b le  th ereb y , it is con clu s iv e , n or  
can  th e  m a tte r  th e r e o f  be  estab lish ed  o th erw ise , 
than  b y  itse lf . T h ere  m u st be no v a r ia n ce  b e -
tw een  it  an d  th e  plea.

4. T h e  id e n tity  o f  th e  p a rties  and o f  th e  o f -
fen se , th e  d e fen d a n t ta k in g , as ju s t  said , th e  
b u rd en  o f  p r o o f ,  is  sh ow n  b y  p aro l. It  is so
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even  th ou g h  th e  tw o  in d ictm en ts  a re  alike. A  
com m on  m eth od  is  to  p ro d u ce  th e  testim on y  
o f  p erson s  w h o  w e re  p resen t a t th e  prev iou s 
tr ia l as to  w h a t w a s  th ere  in v e s t ig a te d ; and 
i f  it  a p p ea rs  to  b e  w ith in  th e  p resen t in d ict-
m en t a prima facie case  is m ade, to  b e  ov er-
com e  on ly  by  p r o o f  f r o m  th e o th er  side  o f  the 
d iv e rs ity  o f  th e  tw o  o ffen ses . S u ch  w itnesses 
need n o t b e  th ose  o f  th e  fo r m e r  tr ia l, th e  call-
in g  o f  w h o m  is n o t  in d isp en sa b le , even  though  
th ey  a re  w ith in  rea ch  o f  p rocess . I f  sentence 
w a s  ren d ered  a g a in st th e  p a rty , p r o o f  th at it 
w a s  in flicted  on  th e  p resen t d e fen d a n t show s 
h is id e n tity .”

H ale , P leas o f  th e  C row n , p a g e  2 4 1 :

“ N o w , as to  th e  p lea  o f  autrefois acquit, it 
con sists  o f  tw o  m a tte r .”

1. M a tters  o f  r e co rd , n am ely , th e  fo r m e r  in d ict-
m en t and  acqu itta l, an d  b e fo r e  w h a t ju s tice s , and in 
w h a t m an n er, v iz :  b y  v e rd ic t  o r  o th e rw is e ; and 2, 
m a tte r  o f  fa c t , v iz :  th a t th e  p r iso n e r  is  th e  sam e 
p erson  th a t w a s  a cqu itted , th a t th e  fa c t  th e  fa c t  is 
th e  sam e o f  w h ich  he w as a cqu itted , and  w h ereo f 
he is  in d icted .

In  case  o f  H ite  v . The State, 9 Y e r g r ., p a g e  3 5 7 :

“ B u t th e  m od ern  p ra ctice , w h ich  w e  recog -
n ize  as m o re  con s is ten t w ith  th e  gen era l na-
tu re  o f  o u r  in stitu tion s , is  to  su b m it th e  ques-
t ion  o f  id en tity  to  a ju r y  im m ed ia te ly  im pan -
eled  f o r  th a t p u rp o se .”

State V. Thornton, 37  M o. 3 6 0 :

“ A s  th e  in d ictm en t h ere  ch a rg es  th e  offense
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to  h ave  been  com m itted  on  severa l and  d is tin ct 
o cca s ion s  an d  th e  re co rd  o f  th e  r e c o r d e r ’s cou rt  
cou ld  n ot sh o w  con c lu s iv e ly  th e  id en tica l o f -
fe n se  f o r  w h ich  she w a s  con v icted , oral testi-
m ony was perfectly com petent to show they  
w ere one and the sa m e ”  (I ta lic s  m in e .)

In  th is case, th e  d e fen d a n t o ffe red  th e  fo r m e r  
in d ictm en t as w ell as th e  tr ia l r e co rd  th ereu n d er  
(see  E x h ib it  D -2 ) ,  sh o w in g  a  v a lid  an d  la w fu l a c -
qu itta l b y  a ju r y  im pan eled  to  t r y  sa id  issue. T h e  
d e fen d a n t o ra lly  p ro v e d  th a t he  w a s  th e  sam e p e r -
son  m en tion ed  in  each  o f  sa id  in d ictm en ts  an d  the 
tra n scr ip t  o f  th e  tr ia l u pon  th e in d ictm en t f o r  m an -
s lau gh ter  w a s  re ce iv ed  in  ev id en ce  w ith ou t o b je c -
tion  and  w ith o u t th e  n ecess ity  o f  sw e a r in g  th e  
s ten og ra p h er  w iio  had tak en  th e n otes a t th e  p re -
v ious tr ia l. F ro m  th is  re co rd  it  w as p rov en  th at 
M a ry  M u llan ey  an d  L illia n  D o w lin g  w e re  stru ck  
w h ile  th e y  w e re  s ta n d in g  h an d -in -h an d  on  B loom -
field a v en u e  b y  th e  sam e a u tom ob ile  a lleged  to  have 
been d r iv e n  b y  th e  d e fen d a n t, a t th e  sam e tim e  and 
place by the same act o f driving, and by the same 
blow. T h e  te s t im o n y  o f  L illian  D o w lin g  o ffe red  in 
th is case  fu r th e r  co rro b o ra te s  th is  re co rd . The 
issue thereupon to be decided by the ju ry  w\as 
ivhether or not the injury sustained by Lillian D ow -
ling was the result o f the same act or volition o f  the 
defendant, John Cosgrove, Jr., which caused the 
death of M a ry Mullaney.

In V a n  F lee t on  F o rm e r  A d ju d ica t io n s , p a ra g ra p h  
661, th e  a u th o r  s a y s :

“ B u t w h en  th e  fo r m e r  re co rd  sh o w in g  th ose  
fa c ts  is  in trod u ced , th e  C ou rt can n ot, as a  qu es-
t io n  o f  la w , ru le  th e  tw o  o ffen ses  a re  id e n t ic a l ; 
th a t m u st be  le ft  to  th e  ju r y .”
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T h is  p o in t  is c a r e fu lly  d iscu ssed  in  Spannell v. 
S ta te s u p r a .

A n d  so it  is  con ten d ed  th a t th e  d e fen d a n t, hav in g  
made i  prima facie case, the Court was without 
jurisdiction  in  d e c id in g  th is  issu e as a m a tter  o f  
law .

State v . Anderson, 27 M o. 2 6 7 :

“ T o  su sta in  th e  p lea  in  th is  case, it  w as in -
cu m b en t on  th e  d e fen d a n t n ot on ly  to  p rod u ce  
th e  re co rd  o f  th e  fo r m e r  co n v ic t io n , bu t to  show  
b y  te stim on y  th a t he h ad  been  p re v io u s ly  tried  
f o r  id en tica lly  th e  sam e o ffen se  as th e  on e fo r  
w h ich  he w a s  th en  p rosecu ted , an d  it  w as not 
su fficien t to  show* th a t th e  ev id en ce  o ffe red  on 
th e  last tr ia l w ou ld  h av e  su p p orted  th e  first 
in d ictm en t, b ecau se  it  w ou ld  h ave been  sus-
ta in ed  b y  p r o o f  o f  a n y  a ct o f  se llin g  w ith in  
tw e lv e  m on th s b e fo r e  th e  fin d in g  th ereo f. 
W h eth er, th e re fo re , th e  o ffen ses  ch a rg ed  in  both  
in d ictm en ts  w e re  th e  sam e w a s a qu estion  o f  
f a c t ;  an d  a lth ou gh  th e  C ou rt on  th e  ev idence 
w ou ld  h ave  been  a u th orized  to  h ave  fo u n d  the 
issu e on  th e  p lea  f o r  th e  d e fen d a n t, th e  con -
c lu sion  f r o m  th e  p r o o f  o u g h t n o t to  h ave  been 
an n ou n ced  as a d ec la ra tion  o f  la w .”

State v . Ainsw orth , 11 V e rm o n t  9 1 :

“ W h en  a m an  is sh ow n  g u ilty  o f  an  offense, 
he m a y  d e fen d  h im se lf  b y  th e  p lea  o f  autrefois 
convict, as w as a ttem p ted  in  th is  case. T o  sus-
ta in  th is  d e fen se , th e  resp on d en t m u st show  
th a t he has been  leg a lly  con v ic te d  o f  th e  sam e 
o ffen se  f o r  w h ich  he is n ow  p rosecu ted . T o 
th is  end, he m u st p ro d u ce  th e  re co rd  o f  con -
v ic t io n  an d  m u st th en  p rod u ce  su b sta n tive  tes-
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tim p n y  to  sh ow  th e ju r y  th a t it w as id en tica lly  
th e  sam e o ffen se  as th e  on e f o r  w h ich  he is 
n o w  p ro se cu te d .”  (F o llo w e d  in State v . P ia n - 
fe t t i , 79 V e rm o n t  2 3 6 .)

Cook  v . State, 63 S. W . 8 7 2 :

“ B u t i f  th e  p lea  p resen ts  a qu estion  o f  fa ct , 
then  it  is  a  q u estion  f o r  th e  ju r y  and n ot f o r  
th e  co u r ts .”

I f  th e  ju r y  fo u n d  th at th e  in ju r y  to  L illia n  D o w -
lin g  an d  th e  death  o f  M a ry  M u lla n ey  w ere  caused 
by one and the same act and volition of this defend-
ant u n d er th e  law , th e  p lea  w ou ld  be  a b a r  to  fu r -
th er p rosecu tion .

T h e S ta te  o ffe re d  n o p r o o f  and  m ade no m otion  
fo r  a v e rd ic t  in  its  fa v o r .

T he C ou rt, o f its own m otion, a lth ou gh  a prima 
facie case  had  been  estab lish ed  b y  th e  de fen d an t, 
re fu sed  to  p e rm it  th e  ju r y  to  d ec id e  th e  fa c ts  in 
issue.

State v . Karpow itz, 120 A tl. 4 0 :

“ T h is  C ou rt sa id , in  S ch m id t v . M a rcon i 
W ire le ss  T e le g ra p h  Co., 8 6  N . J. L a w  183, ‘T h at 
th e  u n con tra d icted  te st im on y  o f  a m an  w h ose  
ch a ra cte r  f o r  tru th  an d  in te g r ity  is u n iver-
sally  k n ow n , sh ou ld  n everth e less  b e  su bm itted  
to  th e  ju r y . ’ ”

T h e criminal act o f  th e  d e fen d a n t in  each  case 
w as the u n la w fu l b lo w  d e livered  u n d er th e  sam e 
identica l c ircu m sta n ces . T h e  fa c t  th a t tw o  p erson s 
w ere  s tru ck  b y  th is  s in g le  b lo w  d id  n ot ch an ge  
its ch a ra cte r  o r  lessen  o r  in crea se  th e  d e fen d a n t ’s
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gu ilt o r  innocence. It  w as one crim e in the eyes 
o f  the law .

State v. Schutte, 87 N . J. L . 1 5 :

“ T h e ru n n in g  o f  a ca r  at a h igh  ra te  o f  speed 
is an act in w h ich  the  w ill o f  the d r iv er  con -
curs, and hence is c learly  a w illfu l act as dis-
tin gu ish ed  fr o m  m erely  n eg ligen t conduct, when 
con sidered  w ith  resp ect to  the state o f  m ind o f 
the o ffen der, w h ich  is w h at the crim in a l law 
con sid ers .”  (Ita lics  m in e .)

Q u otin g  fr o m  Commonwealth v. Veeley, 63 Pa. 
Super. Ct. 489, supra:

“ ¡There is id e n tify  o f  person , casual act, evi-
dence and tim e in reg a rd  to  the cases in w hich 
the  defen d an t w as a cq u itte d ; and th e  one w hich 
he is again  called  to  answ er. * * * W hen  the 
record  sh ow s that, as here  the  a lleged fa c ts  are 
identica l in  each case, and on  th e  w h ole  record  
the  tria l ju d g e  w ou ld  be ob liged  to  d irect a 
v erd ict  o f  acqu itta l, the defen d an t shou ld  not 
be aga in  su b jected  to  th e  expenses o f  another 
tria l fo r  the sam e cau se.”

I have a lready  fu lly  d iscussed in  the previous 
poin t the law  app licab le  to  th is plea, and hence a fu r -
th er  d iscussion  thereon  is deem ed unnecessary .

• B ish op ’s N ew  Cr. P ro ., V ol. 2, page  6 3 3 :

“ T h e id en tity  o f  the parties and o f  the  o f -
fen se , the d efen d an t ta k in g  as ju s t  said  the 
bu rden  o f  p ro o f, is show n  b y  parol. I t  is so 
even th ou g h  th e  tw o  in d ictm en ts a re  alike. A  
com m on  m ethod  is to  p rod u ce  th e  testim on y  o f 
person s w h o w ere  present at the  prev iou s trial
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as to  w h at w as the in vestigation  and i f  it ap -
pears to  be w ith in  the present ind ictm ent a 
prima facie case is m ade to  be  overcom e on ly  
b y  p r o o f  fr o m  the oth er side o f  the d iversity  
o f  the tw o  o ffen ses.”

T he T ria l C ou rt erred , th ere fore , in d irectin g  the 
ju r y  to  ren d er  its v erd ict  in  fa v o r  o f  the S tate a fte r  
a prima facie case had been m ade b y  the defendant.
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POINT II

Assignment of Error 8. Reason for Reversal 8 
in Court Below.

T h e  te s t im o n y  w ith  re sp e ct  to  th is  a ss ign m en t is 
fo u n d  on  p a g e  246 o f  th e  S ta te  o f  th e  Case.

T h e  w itn ess  w as te s t i fy in g  in  b e h a lf  o f  th e  de-
fe n d a n t as to  h is  g en era l rep u ta tion  f o r  prudence 
and  ca re fu ln ess . On cro ss  ex a m in a tion  th e  w itness 
w as asked  w h eth e i o r  n o t he had  e v er  h eard  that 
th e  d e fen d a n t had  been  co n v ic te d  o f  cr im e , to  w h ich  
h e rep lied  th a t h e  had  so  h eard . H e  w as th en  asked 
th is  q u estion , fo u n d  on  p a g e  3 4 5 :

“ Q. D is re g a rd in g  th e  fa c t  th a t he w as con -
v ic ted  o f  cr im e , o r  as y ou  sa y  p leaded  these 
p leas to  a c r im e  th a t he h ad  co m m itte d ?  A . 
D is re g a rd in g  that.

Q. D is re g a rd in g  th at, h is  rep u ta tion  w as still 
g o o d ?  A . I th in k  so.

Q. N o b o d y  seem ed  to  h old  a n y  grievan ce  
a g a in st th e  fa c t  th a t he had  been  con v icted  o f  
c r im e ?  A . I n ev er  h eard  a n y o n e .”

A s  th e  s u b je c t  o f  co n v ic t io n  o f  c r im e  w a s  first in -
tro d u ce d  on  cro ss  ex a m in a tion , it  w a s  com p eten t fo r  
th e  d e fen d a n t on  re -d ire c t  ex a m in a tion  in  rebu tta l to 
n eu tra lize , m o d ify  o r  ex p la in  a n y  a d v erse  in fe ren ce  
to  be  d ra w n  fr o m  th e ev id en ce , so  e lic ited  on  cross 
ex a m in a tion . It  w a s  fu r th e r  com p eten t an d  m ateria l 
to  exp la in  th e  m otiv e  w h ich  p rom p ted  h is expression . 
D id  h is  re p ly  h ave  fo u n d a tio n  in  f a c t ?  W a s it 
p rom p ted  b y  g ood  o r  bad , fa ls e  o r  tru e  m otiv e?



T h ese  in q u ir ie s  n a tu ra lly  a r ise  in  the m in ds o f  the 
ju r y  an d  th e ir  a n sw e r  shou ld , in  o rd e r  to  be e ffe c -
tive , fa ll  f r o m  th e  lip s  o f  th e  w itn ess.

Pullen  v . Pullen, 1 2  A tl. R ep . 138.

A b b o t ’s T r ia l B r ie f  (3 r d  E d . ) ,  Sec. 47, page
462.
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POINT III

Assignment of Error 10. Reason for Reversal 10 
in Court Below.

I t  is  n o t con ten d ed  th a t th e  ru le  o f  la w  w ith  re -
sp ect to  “ flig h t”  is  n o t p ro p e r ly  ex p ressed  in  th is 
ch a rg e  b y  th e  tr ia l cou rt. It  is, h ow ev er , con tended  
th a t it  w a s  th e  d u ty  o f  th e  tr ia l c o u rt  to  lay  b e fo re  
th e  ju r y  a n y  ex p la n a tion s  o r  qu a lifica tion s a r is in g  
fr o m  th e  ev id en ce  w h ich  in  a n y  w a y  ten d ed  to  show  
th e  a lleged  flig h t con sisten t w ith  in n ocen ce  o r  a 
lack  o f  con sciou sn ess . The attention of the Court 
was directed to such explanation by the defendant’s 
request to charge N o. 15, which the trial court did 
not charge as requested.

“ In  th is  con n ection , y ou  m a y  con sid er 
w h eth er  th e  d r iv e r  k n ew  he s tru ck  an yon e , and 
w h eth er  o r  n o t th e  f o g g y  con d it ion  o f  the 
w ea th er  p rev en ted  h im  fr o m  se e in g  th e  person  
a lleg ed  to  h ave  been  stru ck  b y  th e  a u tom ob ile .”

M r. W h a rton , in h is w o rk  on  C rim in a l E v id en ce , 
V o l. 2, 10th  E d it io n , at p a g e  1479, in  sp ea k in g  o f  
th e  d u ty  o f  th e  tr ia l c o u rt  w ith  re sp ect to  a charge, 
as is h ere  u n d er  con s id era tion , d e liv ers  h im se lf o f  
th e  fo l lo w in g :

“ H o w ev er , th e  C ou rt sh ou ld  a lw a y s  ca re fu lly  
in s tru ct  u pon  th is  c la ss o f  ev id en ce  an d  take 
in to  con s id era tion  a n y  fa c t  th a t ex p la in s  or 
qualifiies o r  lim its  su ch  c ircu m sta n ces  o r  show s 
th em  in  a n y  w a y  to  be  con sisten t w ith  in n o-
ce n ce .”

It  is con ten d ed , th e re fo re , th a t th e  fa ilu re  o f  the 
tr ia l c o u rt  to  lay  b e fo r e  th e  ju r y  th e  ex p la n a tory  
o r  q u a lify in g  c ircu m sta n ces  as requ ested  b y  th e  de-
fe n d a n t  w a s  e r r o r  w h ich  w a s  h a rm fu l to  th e  de-
fe n d a n t in  th e  m a in ten a n ce  o f  h is  d e fen se  on  the 
m erits .
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POINT IV

Assignment 24. Reason 24 in Court Below.
T h e C ou rt ch a rg ed  p a rt  o f  th is  request, bu t re -

fu sed  to  ch a rg e  th e  fo l lo w in g :

“ In  th is  con n ection , y ou  m a y  con s id er  
w h eth er  th e  d r iv e r  k n ew  h e stru ck  an yon e, and 
w h eth er  o r  n o t th e  f o g g y  con d ition  o f  the 
w ea th er  p rev en ted  h im  fr o m  see in g  th e  p e r -
son  a lleg ed  to  h av e  been  s tru ck  b y  th e  a u tom o-
b ile .”  .

T h e C ou rt su b seq u en tly  ch a rg ed  th e ju r y  on 
“ flig h t,”  an d  it  is a w e ll-k n ow n  p r in c ip le  o f  law  
that a n y  ex p la n a tion  o f  th e  a lleged  “ flig h t”  o f  th e  
accused  sh ou ld  be  p laced  b e fo r e  th e  ju r y  f o r  its 
con sid era tion  to  o v e rco m e  th e  in fe re n ce  w h ich  arises 
at law  fr o m  su ch  c ircu m sta n ces . T h e re  w as abu n -
dant p r o o f  o f  th e  f o g g y  con d it ion  o f  th e  w ea th er  
and th ere  w a s  ev id en ce  to  th e  e ffe ct  th a t a p erson  
cou ld n ot see th e  roa d  w h ile  d r iv in g  w ith  the w in d -
sh ield  d ow n , becau se  o f  th e  con d ition  o f  th e  w eath er 
(see  S ta te  o f  Case, p. 55, 1 20, iet seq . ) . *

T h ere  w a s  n o  ev id en ce  th a t th e  m ach in e  w h ich  
stru ck  L illia n  D o w lin g  had its w in d sh ie ld  open .

M r. W h a rton , ir. h is  w o rk  on  C rim in a l E v id en ce , 
V ol. 2 , 10th  E d it io n , a t p a g e  1479, in  sp ea k in g  o f  
the d u ty  o f  th e  tr ia l c o u r t  w ith  resp ect to  a ch a rg e  
as is h ere  u n d er  con sid era tion , d e livers  h im se lf o f  
the fo l lo w in g :

“ H o w e v e r , th e  C ou rt sh ou ld  a lw a y s ca re fu lly  
in stru ct u pon  th is  class o f  ev id en ce  and take 
in to  con s id era tion  a n y  fa c t  th a t ex p la in s  o r  
qualifiies o r  lim its  su ch  c ircu m sta n ces  o r  sh ow s 
th em  in  a n y  w a y  to  be  con sisten t w ith  in n o -
cen ce .”



48

It  is con ten d ed  th a t th e  tr ia l c o u r t  erred  in  re-
fu s in g  to  p la ce  b e fo r e  th e  ju r y  th e  ex p la n a tion  ad-
v a n ced  b y  th e  d e fen d a n t, as to  h is  a lleg ed  flight, 
an d  th a t th e  d e fen d a n t su ffe red  b y  reason  th ereo f 
h arm , an d  w a s  p re ju d ice d  in  h is d e fen se  on  the 
m erits .
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POINT V

Assignments 21-25. Reasons for Reversals 21-25 
in the Court Below.

T h ese  a ss ig n m en ts  w ill b e  a rg u ed  tog e th er . T h e 
requ ests to  ch a rg e  deal w ith  th e  n ecess ity  o f  an in -
ten tion  to  in ju r e  L illia n  D o w lin g  o r  a n y  o th er  p e r -
son  u sin g  th e  h ig h w a y , as on e  o f  th e  elem ents con -
stitu tin g  th e  cr im e  o f  a tro c io u s  assau lt and  ba ttery .

A f t e r  th e  ju r o r s  re t ire d  to  a g ree  u pon  th e ir  v e r -
d ict th ey  a d d ressed  a com m u n ica tion  to  th e  tr ia l 
cou rt w h ere in  th ey  ask ed  w h eth er  o r  n o t such  an 
in ten tion  to  in ju r e  w a s  a n ecessa ry  elem ent. It  is 
c lear  th a t th e  ju r y  w e re  in  a s ta te  o f  d ou bt as to  
the p ro p o s it io n  requ ested  b y  th e  d e fen d a n t and  n ot 
ch arged . T h a t a i. in ten tion  to  in ju r e  is  on e o f  the 
n ecessary  e lem en ts o f  th e  cr im e  o f  assau lt and b a t-
te ry  needs n o  o th er  c ita tio n  o f  a u th o r ity  than  B lack - 
s ton e ’s d e fin ition  o f  th a t c r im e :

“ A n  assau lt is an  a ttem p t o r  o ffe r  to  beat 
a n oth er , w ith o u t to u ch in g  h im , as i f  on e lifts  
up h is  cane, o r  h is  fist, in  a th re a te n in g  m an n er 
a t a n o th e r ; o r  s tr ik es  a t h im , and m isses h im .”  
(3  B lack . 1 20 .)

“ A  b a tte ry  is  th e  u n la w fu l b ea tin g  o f  a n -
o th e r ; th a t is, th e  least to u ch in g  o f  a n o th er ’s 
p erson , w ilfu lly  o r  in  a n g e r .”

It is con ten d ed  th a t n o tw ith sta n d in g  th e  ru le  
“ that sane p erson s  a re  presu m ed  to  in ten d  w h at 
w ill n a tu ra lly  resu lt f r o m  w h at th ey  k n ow in g ly  d o ,”  
and th e  ru le  th a t an  in ten t to  in ju re  m ay  be  in -
fe rre d  fr o m  c ircu m sta n ces  w h ich  leg itim a te ly  p er-
m it su ch  fin d in g , th e  u ltim a te  fin d in g  o f  th e  ju r y  
m ust be  th a t th e  fo r c e  con stitu tin g  th e  b a tte ry  w as
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in ten tion a lly  a p p lied  b y  th e  p erson  ch a rg ed  w ith  the 
o ffen se  u pon  th e  p erson  in ju re d .

T h e  case  o f  State v . Schutte, 8 8  N . J . L a w  396, 
h o ld s  no m ore  th an  i f  a m an  sh ou ld  in ten tion a lly  
d r iv e  h is  ca r  in to  a c r o w d  o f  p eop le , so  th a t it  w as 
im p rob a b le  they would all get out o f the w ay, and 
th u s w ou ld  p o ss ib ly  d r iv e  o v e r  o r  a g a in st on e  o f  
th em , th e  in fe re n ce  th a t he in ten d ed  to  str ik e  som e-
b o d y  w ith  h is ea*‘ cou ld  be  rea son a b ly  d ra w n  fr o m  
th e fa c t  o f  h is in ten tion a lly  d r iv in g  it  in to  th e  crow d  
in  th a t m an n er.- In  e ffect, it d oes n o  m o re  than 
estab lish  th a t th e  “ sp ec ific  in ten t to  in ju r e ”  m ay  
be  p ro v e n  b y  c ircu m sta n tia l ev id en ce , an d  b y  leg iti-
m ate  in fe re n ce  fr o m  ev id en ce .

It  rea ffirm s th e  p ro p o s it io n  con ta in ed  in  B lack - 
s ton e ’s d e fin it io n :

“ C ounsel f o r  th e  p la in t iff- in -e r ro r  co rre c t ly  
con ten d s  th a t b o th  th e  w ilfu l  w ro n g d o in g  that 
con stitu tes  m a lice  in  th e  la w  an d  a lso  an in -
ten tion  to  in flic t  in ju r y  a re  o f  th e  essen ce  o f  
a  c r im in a l a ssa u lt .”  State V. Schutte, supra.)

In  o rd e r  th a t th e  ju r y  cou ld  find th e  ex isten ce  
o f  a sp ecific  in ten t to  in ju re  b y  in fe re n ce , th ey  had 
to  n a tu ra lly  re st th e ir  con c lu s ion s  u pon  w h a t w as 
re leva n t to  th a t u ltim a te  con clu s ion . H o w  could 
th e  ju r y  a rr iv e  at th e  tru e  u ltim a te  con c lu s ion  by  
in fe re n ce  w ith ou t b e in g  in stru cted  w ith  reg a rd  
to  it.

f t  i§ r e sp e ct fu lly  su b m itted  th a t it  w as e r r o r  fo r  
th e  C ou rt to  re fu se  to  ch a rg e  as requ ested .
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POINT VI

Assignment of Error 19. Reason for Reversal 19 
in Court Below.

It  is con ten d ed  th a t th e  learn ed  tr ia l ju d g e  d id  
n ot a n sw er  th e  in q u iry  add ressed  to  h im  b y  the 
ju r y  and , b y  fa i l in g  to  d o  so, th e  ju r y  w as m isled  
to  th e  p r e ju d ice  o f  th e  d e fen d a n t.

T h e  in q u iry  w a s  w h eth er  o r  n o t actu al in ten t 
to  a tro c io u s  assau lt is n ecessa ry . T o  th is  in q u iry  
the C ou rt m a d e  n o  an sw er.

It ca n n o t b e  d isp u ted  th a t actu a l in ten t to  in ju re  
is n ecessa ry  in  a  cr im in a l case  o f  assau lt and  b a t-
tery . (State  v . Schutte, 87  N . J. L a w , p. 15 .)

“ C ou n sel f o r  th e  p la in t iff- in -e r ro r  co r re c t ly  
con ten d s  th a t  b o th  th e  w ilfu l  w r o n g d o in g  that 
con stitu tes  m a lice  in  th e  law  an d  a lso an in -
ten tion  to  in flic t  in ju r y  a re  o f  th e  essence  o f  
a cr im in a l a ssa u lt .”

It  is  con ten d ed  th a t th e  C ou rt sh ou ld  h ave  in -
fo rm e d  th e  ju r y  th a t  “ an  in ten t to  in ju r e ”  w as a 
n ecessa ry  con stitu en t o f  th e  c r im e  ch a rg ed  in  the 
in d ictm en t, an d  th en  ch a rg e  th em  th at it  cou ld  be 
in fe rre d  b y  law . T h a t w a s  th e  u ltim ate  question  
th ey  w e re  to  d ecid e . T h e  d e fen d a n t had  requested  
the C ou rt to  ch a rg e  th e  ju r y  u pon  th e  n ecessity  o f  
an in ten t to  in ju r e  in  th e  cr im e  o f  assau lt and b a t-
tery , as is ev id en ced  b y  requ ests  to  ch a rg e  N os. 5, 
16 and 17, w h ich  th e  C ou rt re fu sed  to  ch arg e . See 
a rgu m en t u n d er  P o in t  V .

T h e  C ou rt  w as bou n d  to  c le a r ly  exp ou n d  th e law  
in rep ly  to  th e  in q u ir y .o f  th e  ju r y  so as to  leave 
no dou bt.



52

T h is  th e  tr ia l c o u rt  fa ile d  to  do, and  th e  d e fen d -
an t su ffe red  th e re b y  p r e ju d ice  in  h is  d e fen se  upon 
th e  m erits .

POINT VII

Assignment of Error 20. Reason for Reversal 20 
in Court Below.

T h e  q u estion  e v o k in g  th e  re p ly  o f  th e  tr ia l cou rt 
to  w h ich  e x cep tion  is tak en  is as f o l lo w s :

“ Is  actu a l in ten t to  a tro c io u s  assau lt neces-
s a ry  o r  is it  im p lied  b y  reck lessn ess  in  d r iv in g  
b y  b re a k in g  o f  speed  law s an d  flee in g  fr o m  the 
s p o t? ”

T h e  a n sw er  o f  th e  tr ia l c o u r t  i s :

“ It  m a y  be  im p lied , gen tlem en , fr o m  those 
th in g s , bu t y ou  m u st tak e  in to  con sid era tion , 
o f  cou rse , all o f  th e  te s t im o n y  in  th e  case .’ '

B y  th is  r e p ly  it is con ten d ed  th a t  th e  ju r y  w as 
p erm itted  to  im p ly  an in ten tion  to  a tro c io u s ly  as-
sau lt f r o m  e ith er  on e  o f  th e  fo l lo w in g  th ree  p ro p -
os it ion s  : M ere  reck lessn ess  in  d r iv in g , b re a k in g  o f  
th e  speed  law s and  flee in g  f r o m  th e  sp ot.

It  is con ten d ed  th a t reck lessn ess  in  d r iv in g  m ay 
be a m ere  a ct o f  n eg lig en ce , an d  u n d er th e  case o f  
State v . Schutte, 87 N . J. L a w , p a g e  15, th a t d id  not 
su sta in  a co n v ic t io n  f o r  assau lt an d  b a ttery . B rea k -
in g  o f  th e  speed  law s d id  n ot o f  its e lf  con stitu te  
su fficien t fr o m  w h ich  an  in ten tion  to  in ju r e  could 
be  im p lied . A s  w a s  p o in ted  out. in  th e  case  o f  State 
v. Schutte in  th e  C ou rt o f  E r r o r s  an d  A p p ea ls , re -
p orted  in  8 8  N . J. L a w  3 8 6 :



“ T h e  fa c t  th a t th e  a u tom ob ile  w as ex ceed -
in g  th e  speed  lim it p rescr ib ed  b y  the M otor  
V eh ic le  A c t  is n ot th e  co n tro llin g  fa c to r , but 
is  on ly  a c ircu m sta n ce  to  be  con s id ered  in  de-
c id in g  w h eth er  o r  n o t th e  d e fen d a n t w as ru n -
n in g  h is  a u tom ob ile  a t a ra te  o f  speed  w h ich  
u n d er  th e  e x is t in g  con d ition s  w as ob v iou s ly  
d a n g erou s  to  p ed estr ia n s  o r  oth ers  u s in g  the 
h ig h w a y .”

A  m ere  fa ilu re  to  s top  in  v io la tion  o f  th e  M otor  
V eh ic le  A c t  d id  n ot o f  its e lf  ten d  to  p ro v e  an in ten t 
to  in ju re , an d  i f  th e  d e fen d a n t w e re  m ere ly  n eg li-
g en t an d  h ad  n ot com m itted  a cr im e , even  th ou gh  
he d id  n ot s to p  h is  m a ch in e  and  fled, th ere  cou ld  be 
no con sciou sn ess  o f  g u ilt  o f  a n y  cr im e . W h ile  the 
C ou rt con tin u ed  an d  d id  ch a rg e  c o r re c t ly  w ith  re -
sp ect to  im p ly in g  th e  m a lice  and. in fe re n ce  o f  in ten t 
to  in ju r e  w h e re  tw o  co n tra d ic to ry  sta tem en ts o f  the 
law  a re  in c lu d ed  in  a ch a rg e , an d  th e ju r y  is p e r -
m itted  to  a ccep t  e ith er  one, th e  m ere  fa c t  th a t the 
C ou rt d id  c o r r e c t ly  sta te  th e  la w  does n o t cu re  the 
e rro r , as it  is  im p oss ib le  to  sa y  w h ich  o f  th e  tw o  
sta tem en ts th e  ju r y  a ccep ted . State v . Clayton, 83 
N . J. L a w  673, 85 A tl. R ep . 173.

F o r  th e  d iv ers  reason s h ere in  a rg u ed  it is re -
sp e c t fu lly  su b m itted  th e  ju d g m e n t  shou ld  be re -
versed.

R e sp e c t fu lly  subm itted ,

H A R O L D  S IM A N D L ,

C ounsel f o r  P la in t iff- in -E rro r .








