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1. SPECIAL RI,LING PURSUAM TO N.J,S.A.
DONALD MAIJOY - ORDER ON OTION.

In the Matter of the Petition

JOSEPH A. COLALTLIO &
DCNALD MALLOY

For Relief Pirsuant tc ti.J.S.A'.
3121-12.39.

,tune 12, 1981

33:1-12.39 - JOSEPH A. COIALIIJ,O

(
)

ORDEiI

ON I'4CTION

Wilentz, Goldsran & Spitzer, Esqs.r by Francis X. Journick, EsQ.,
Attorneys for Petitioners.

Skoloff & Walfe, Esqs., by Marvln O1ick, Esq.' Attorneys for
Objectors, Soroerset County Tavern Ownerrs Association.

$ru&-aEcrsr@l!
Hon. Joseph Rosa, Idrdnistrative Law Judge

Dated: March 24. 1980 - Received: March 26, 19aC

BY THE DIRECTOR:

Written Exceirtions tc the Inj-tial Decision on the
Motions were filed by the Petitloners and the Objectors to
said Petition.

The petitloners, Co1a1tllo and Ma11oy' r-eiterate the
argurnents pieviously advanced that the ttpocket licenserl
stEtute, N:J.s.A. t7t1-12.39 1s lnproperly_being-glven a
retroactive appllcatlon by the Divislon. Ihe obiectors'
Sonerset Cor.urtjt Tavern Owners Associatlon reiterate lts
arguments that- the Director cannot afford nlrnc pro tunc
relief to petitioners for the 1978-79 License reneltal-
perlod.

these argunents and the lega1 qenoranda advavrced
in support ther6of have been discussed and correctly res-olved
in thb-Initial Declslon by Judge Rosa. Thus' I reJect the
Dcceptlons of the partles.

Havlng carefully considered the entire record hereint
includine thE transcribts of the testinony, the xootions
fl1ed, tEe lega1 nenorandum subnitted by thg.parties' the
Initi;1 Declslon on.the Motions, and the uritten Exceptions
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IN TITE !.IATTER OF:

COLALIILO AND MALLOY
(Bound Brook)

filed thereto by the petj-tloners anq !l'e obiectors' I
concur ln the finaing!-ai;-;;;;ttt"datlons 6t tt'e Adninis-
ii-diiit"-ia" Judge anE adopt then as rny concluslons herein'

Accordlngly' lt ls' on this 5th day of May' 1980'

ORDERED that the petitioners' aopllcatlons for^relief
o,rt"r*i'to-N.;.b.4. 

-ijr\:|i.li for the 1978-79 and '19!9-80
ii;;; teros be and i6u sut"-ite hereby consol-ldated.for-a
n*ooa-".r""t' hearing u"io". iir" offi-ce-6f Adminlstratlve Law

$;-;;-il;h deternination therein sha1l be effective'-4'
;; ;.ii";-i;"-ir,"-"L"""ctive license periods of 1978-79 and
1979-80.

JOSEPH H. LRNER
DIRECfOR

)
t

)

INITIAI DECTSION

ON MOTION

OAI, DKT. NO. ABC 427L-19 anl
ABC 518I-?9

APPEAIA\ICES:

wilentz, Goldman t SPitzer' Esqs '
Bv3 Francis X' Journickt Es^9; I

iit pliitl.i"ii, oo="ph A' coralillo
and Donald J' Malloy '

Skofoff E Wolfe, Esqs '
Bv: Marvin Olick ' Esq'
ili tii"-ou;ectors' sorerset countv
Tavern Owner's As soclatJ'on '

BEFORE THE HONORABLE JOSEPH ROSA' JR' ' A'i,'J': '

This is an initial decis-ion-on a motion concprning the

applicabilitv and J"i'Jii""iit" "r Lg'*;"4' 33:r-12'35 anc the

fi :iil+_;+j#itl;l$[ffi i!,:P#ufiiil:,
;ii;-6oi;-i;suea' bv thE Boroush-of -Bour
for prenises rocatei lt'iri-i"rttdge^evenue ' Bound'Brock and was

rasr operat.a o' oi-.i"oi-i"""-iz,'L976. APplications ror re-

newal of the license-;;;; ;;; !9'tl:'ioto"'sit of Bound Brook for

the license v""r" iizEliilil-igii-1e?s;-tat6-1e?e, and 1e7e-Ie80'

A1r the renehtals ':;;-g;;;;;a-artrrousi'tt'L 
lit"n=t was not uti-

tized at anv tine ;;;t;-;;;-rzl-igz6l ""tir after sePtember 13'

1929, t^,hen .n" "orliii'oi-di""a'gioox'cilntea 
a place to place

transfer of said rilEi"ll -pliiitli"g li-io u" utilized at 260

west Union Avenue, Bound Brook

on, or about ' SePtember 12'-]979' the Petitioners filei a

perition lrith the iiilti"i-"r the. Division of Alcoholic Beverage

contlor t"q,.,.""rr,9-;;;-;;";; iutr'ori"i[io"' pot=t'"t't to N'J's'A'
33:1-12.35, ry. fto tut'". by the oitetlii-oi ii'" oit'i"ion-6?-
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Alcoholic Beverage Control for the applications for license re-
n.riii-rot the liceniittt y""t" l9?8-1979 anil 1979-1980' rhese
applications naa ueei-iipi""ta by the governing bgdY ?l the Borough
;;';;;;;-;;J"ii-.,ili,"ut-1fr.-priot'aurhoiization required by N.J.s..4.
33:1-12.39. upon receipt oi ttris pocket license Petiti-on' pursuant

t" rl..r.s.e. 33;I-12.39, the natter was transrnitted to tbe
6iiii"=ffedni;i"at;tii'.-ii' for determination as a contested

"i"--!"r"".nt 
to N.J.s.A. 52:14P-1, et seq'

Prior to the date of bearing, Petitioners^fi1t9-i
notion for a ruting-i;.rdi"s' ii'at N,'r's 'a' 3l: l;i?:l?..::.i::pYl1-l!ii!".i"inE iii!iiir':i;-$; ;;ie Fe".'v retail ::l:Tt:':: li-cable to the renewal'of the sard Prenarv rel4rr wr,.r-s*rb-!
cense for the 1e78-ie;; ;;; igig-iieo rinewals'-11?:-T":l-?:^:l:
statute should i,..t.'pto.p.ctive ana. not. retrosPe:l:":'iP9^1::::::t'
A further notion *.t'iiE!-roi'i i"ri"9-holdins tht!-ll: ?i:t:::t
of the Divisj'on ot alcoholic Beverage Control nay 9::l: :l:-I:;ii.;";d;;:il;; ;; ir'.-i.iiii"ners 1!g-P{-l=''rhis initiarlief requested, Dy Ene PeErLr!'rrEte rrllN !i'-.:-:'
decisioi is the disposition of those two motLons'

I- DOES N.J.S.A. 33:1-12'39 HAVE RETROSPECTIVE OR

P RO SP ffIT\b-PPL I CAT I OT* ?

Generally speaking, a retrosPective law is a 1aw whicn

looks backward on tl'tii'tg" thit are passed and acts on things that
have already occurred. 

- rt t"ktt a*'ay' or impairs.veslic^:ignt=
acquired unier I'aws "*itling 

at a ti;e in the Putt' ?19-::::::?.-.,
;;;-;;ifs;io"., iop""ing a-new dt!{1 ot attaches a new clsa'r'!rL}
in respect to transactiois or considerations already passed' 82

i'i,riil'i!!t;;"-;it;-;;g' geo' statutorv.terms lilJ-"::,b: siven a

iffiactive effect "'ut it's they are -so 
-clear' strong and inperative

that no other meani"i'lt"-Ut i'nnexeC to them' or unless the intent
of the legisrature ;:";; otrt"ttit"-ue satisfiec"' Kopgzynskv v'
countv of carnden, ,-N-q:-s1g, iza-(1949), and see also Le-Par59-Y'ffii
9 Nlfr 24!, 248 (1952). The !"ords "heretorore ' Lrrt!E'v!!
"hE-s been," ot o*,"i'i*pt!ttit"3-Eenoting Past time expressly give

a statute " t".to=p!"i'ii"-.pEi"tion' cfl ItIYg=::,Y:"lit;-2].I=!.-E'
?rEli"i5!,'riE"iilEl-slz: i1l st.tutes arE-!6Era1ry to be con-

i:*il,ti.:ili,:,*li,i,;,r+i,il+::f :,::ry_ii:;gp#,"", :
fii#liigti'""i'int.ntion, whether a statute oPerates.prospectivery
o! re trosPe ctlve-ty i"'-i-tiit"t of ascertaining lhe legislative

iri:F;";ii;i;;;;'E;t"tBIif il"Hi:t::i:43''?': :i, ;ffii:="pectively, unfess ai"-piipo"" aird intention of the legislature
to oive them a r".t"!p!"ll.tl-eit".t clearly-gPPears'-"t:.-""tt"t t

i*lilfu il'E:hi*i:il;[ii*:;iilii':+'il*:'i*Ft,Hff =F.."

ereto!ore eretotore

TE:E; 1971) or aPPears lrom a crscrt orrq 'q-- -"'r--------
v' Board or "a'""ttii-oi-it"itt= ' 9 Id' zq1 ' ltgszl ' Burdett v'
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Munici ees Pension Conu''itglg" og-!it" Ji! of Newark, 129

iiffipp. div- te5o), or un 1 eEFfEr e s t r os Pe c t iv e
ef, Y N.t,.
6iricE-fr-on

Fconnell v. calPen

necessiiY to fulfill the
at 489.

In the Present
the Count of camden, ?

follows:

legislative intent - Cf. Hannan, SuPra

matter, the holding in Roth ToPgzy{tski v'
N.J. 4i9 , 424 (1949 ) is Paltrcu.tarry

A cardinal rule in the interPretation. of statutes
i"-ii.l--"otai in . statute ought. not to have a
i.tio.p""ti.r. op"t"iion unres! they are so clear
;;;;;;'and impeiative-ana no other meanins can be

i:ul::.;i.:HT;,*" =

:::.:1:' +*+++-3#iffi;'i l
i€tTtB;'il rs'r

when seeking to asceltain the intent of the -Leg:'slature '
factors t""u" ."n"idEt"a,-itptrt from the actual wording) ' are:

-64 564,578
Nickell

(19?1);
v. Gal1,

Rothnan v.
49-T-.-IE6,

"1. The Previous state of the law'

2. The circumstances leading to the enactment of the
statute, and

3. The evils the statute
&*I, 14 N.-J- Misg'
Ieoislative lntent Is
v. Le]t, 105 N.J- 380.

seeks to remedy. Chambe.rs v '
?80 (suP. Ct. 1936). rhe
the ';guiding star" Cf. Clarkson

The act in question, !bI:LL 33:I-l'2'39' provldes as

"No Class c license, as 'the same is defined in.3€'
tJ]1:li,-srrall be rlnlwea if the same has not been

;;ii";ly utJa i" ."""."iio" Itilh !h: operation of. a

ii;;;;;'d liernises tilh-; period of 2 vears Prior to
6;-;;*t";;e..nt a"te 

-oi ir't ricense period for
iiii"rr-iit. renewal apprication is filed unless the
oiiIJtJi, ioi eooa 

-.-"o""-i"a after hearingl authorizes
;';il;;; ippri".il""-iot t"t'"ttl; .Provided' however'
that if the license!"ftii-U"tn deprived of the use of
iii!-ri!""1"a-piemisJs--il a resuri-of. eminent domain
fire or other casuaiiyl-""a establishes by affidavit..
iiila-wiirr-ihe-oirect-oi tr,at he is makine a.sood fli:l^-
effort to resume ".ii"e use of the license in connectron
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uith the opelation of the licensed Pretli:es !l:1,*h'
period of Z-ieirs provided for this seition shall be

automaticaifi-tiitita"a for an additional period of
2 years. "

This statute was designed to end the-practice whereby some

local issuing authorities repeitedlY renewed licenses wi'tnout a

situs for .uny y".t"l- t--*.oitry refirred to as -Pocket licenses) '
i!!iit!-in'J-i;"i-;i-; J,rit*r.-situs for rhe ricense. 3he statute
a""li".a the local issuing authority of the jurisdiction to lenew
;::;'ii";;I.!-""r.""-ana'unttr the Dilecror- found good cause for
the period ot i'nactiiiii..-ti,.tt was.thus establishea a prior
review by the o:'recior-i'r'ictr wis a sing, ry, 1?+^!9 I:::ltI renewar
bv the focal is s ui"g-.uihotity ' onEE-th6Tiiector founi that a

;;J";";;;-ioi-ii.-'6.ray and non-activity existed, the local autho-
iiiv t"" then free to rLnew if it so wished'

rn tbe statemeni to Assetnbly Bill No' 18?5' (I+q-t-E \ f :tf-
12.39), dated June 10, L976, the Assembly Commerce BanKrng ano

Insurance Connittee stated that:

"T6is legislation, (N.J.S.A. 33:1-12-39) ' would
^-ah i 1",i * +he renelraf-ET-E-ETass O+iiquor license
r/r !/r. +va e e,

in the event that such license hes not been
actively ujed in connection with the oPeration
of a lilensed premises within a period-of. two
y.ais-lri.or to the commencer'ent date of the
license p.iioa, for which the renewal is fileC
unless such renewal is authorized by the Director
of the pivision of Alcoholic Beverage Control' "

Simi.larly, the New Jersey state Senate Law Public Safety anC

DefenseConmitteeinitsstatementtoAsselTrblyBillNo'1875'datei
November 8, 19'76 ' stated that:

"The purpose of this bill , (N.J.S.A. 33:1-12.39),
is to provia.-iot the retireildffiunused class
C alcoirolic beverage lj'censes by prohibiting-
their renewal if they are not activel'y--used lor
two years preceeding- the renertal date.''

It is cfear then that the Legisl'ative intent in thls matter
was to retire ana resirlct the nunber of Class C licenses in exis-
rence at rhe time ;;-;i;-;.;ig"-o? irre uirt. rhe bill was finallv
adopted by the state ienate on-J''ne 27 , L971 ' and rtas enacteC into
law on october 3, L977 -

-Ifoneg'eretoaccepttheprospectiveapplicationurgedby
petitioneri, Colaliioand Mailoy, iL would result in the loca1
issuins authorities not beiltg aile to cancel any Class C licenses

""tir--ii,"-igao:iiei 
license iear. The 1978-19?9 license year.would

le tfre tirst y..r oi inactiirity. Therefole' the first year in

"rt 
i.h a local issuing authQrity-.woulit be bound by the dictates of

a statute would be tie 1980-19b1 renewal license year. This clearly
was not the intent of the Legislature.
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I FIND and coicl,uDE that this Position is total-Iy inagposite
to rhe r."ii'"i#i;-iffi $;; ;;"";' g.FrI? ?1rl^gc"uDE that
the legislature intented this statute to apflff6 I+::"t-:: 'ETch 

were

pending for renewal-i"-tit" next licenst-v"ii ifter its- adoPtion' i'e' '
the 19?8-19?9 renewal 

-y."t. 
Therefore, ity- licenses, that, rtere not

i"i"i-i!.ii.iv-"i.a-!iil!-i"rv'-il-isie, wo-u]d be subject to its
provisions.

Itshouliialsobenotedthatthisinterpretationisconsistent
with the opinion or-lite oitt"tot of the Division of Alcoholic Beverage

control dated APril il; l;tt;-1i99na.in iurret:'n 2289 ' dated Julv 27'

19?8). In the "fot"nt"tionea 
Uutteti"l lft" Dilector is of the oPinion

that:
"Any class 'C' license which has not been used in
connection tittt th" operation of a licenseC Pre-
rnii"' sir,..-;;iv-i' i?jg, ?::"'es subject to the
act this Year (i'e', 19?8-1979) '"
Although the Director did not cite any authority for this

proposition, 1 q15J-ana-iolrcr'uoe that this exelutive directive was

consistent "tan 
.r,.t lpprnisGtrovisions of law hereinbefore

cited.
In the Present matter, the license was last oPerated in June

19?6. There was "J-"'iiri""ii"" to the Director for-good-cause
authorization for ihe'ienewal years 19?8-19?9, of 1979-1980' It was

not necessary to obtain 99oq t"ost te"t'"tr foi the 197?-19?8 renewal

vear because tne slaiute-had not yet iixen effect' (rn point of
i;li fi;-;;iri..ti."-io tht oitt"l91,for sood cause relief was not

iifea untli sePtenber of the year 19?9) '
r therefore FIND and C9NCL('DE !h?t Ed+*-33.:1-12'39 applies

to aI1 lidenses which-I-ave not-5een udeil in EiiEctIon with an

operation or a ric!is";-;;";ii9! s"u"teue"t !"-.1Y1v.1:-1e?8 and all
i!i'""Ii""uEii""i"i-iiii [r,.- igra-le?9 ficense vear became subject to
the provisions of d;-;J;;;-"ti as ihe licettse here in question'

II. DOES THE DIRECTOR OF THE

CONTROL HA\TE AUTHORITY TO

N.J.S.A. 33:1-12.39 "W
DIVISION OP ALCOHOLIC BEIERAGES
- 

ENAIIT GOOD CAUSE RENEWAL I'JNDER

PRO ?UNC."

,"ara*l*t" in the alternative' seek current good cause

authorization by the Director as an application for a nunc-Plg-
tuni order by the pititi"il-irrii is'-lhey seek-to have--an-order

6iGred now as or til'ii;;;";--;;"t"ir roi the ricense vears 19?8-

19?9 and 1979-1980.

InthismatterinsteadoffilingwiththeDirectorunder
N.J.s.A. 33:1-12.lgl-ior good cause-reneial' Petitioners-first
5EE;fie-a approval rio*'ln6 local issuine iuilt-ority, the Borough of

Bound Brook, and filed for good cause- apSroval with the Director
some fourteen nontn;-1lilt"-iJt-ii'" rgi'e:igti renewal' rt shouId

be noted, holtever, irttl-topiti of -the -ottitiotttts' renewal apPIi-
cations for both y.li!-"!i!-ir"o-rir"a'ltith the Division of
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Alcoholic Beverage control and therefore the Division was always
o"-notic" of the state of peti.tionersr license. Petitioners no$,

"."i 
to correct the situation by aPPlying to the Director for

The threshold issue is whether or not the Director has the
authoritytoissuethereliefrequestedbythePetitioners.Ithas
been held that:

"In the absence of some legislative restriction'
administrative aqencies have the inherent Power
to reoPen or to rnodify and to rehear orders that
have bEen entered...TLe power must be exercj'sed
reasonably and the applitation seeking-its
exercise rnust be rnadl- with reasona-ble diligence .'
Ruvoldt v. Nolan, 63 N.J. 1?1 (1973), Burlington
ec':iE -versreen lafk-l"lental Hospital v' CooPer'

rir"l-it..tor of the Division of Alcoholic Beverage control
ls given wide supervisory porers in regard !o tle manufacture, dis-
tii6utior.t, and sile of aic6frolic bevertges in the State of New Jersey'
N.J.s.A. 33:I-3. As such he is ernpower6d, to make general rules and
iffi"ti,-=p..lii ittrit9", and iindj'ngs as rnay be necessary for
;6-;;;;;-;"fi1;;i;"-ana ioritror of the manufacture, sare and dis-
tribution .of alcohoii.-U"""ilg.s' N.J.S.A. 33:1-39; to hear appeals
iio*-ii,. suspension or revocaf ion 6FTffi1 consumption ^licenses by
local-issuing authoriiies, N.J.s.A. 33:1-31; to hire and.maintain
iuit"lre hea6quarteii, ."6 Elp6if-aeputies, employees' inspectors'
;;;;;f; and c6unse1,-N.J.a.A:'33:1-4; to cancel prenarv retail con-
;;;ti;" licenses ii ;affitiated Proceedinss, .!ig!ak v' Division
of .Algcf olic. ?ev:ra?e . 9o?!r9l! -41-Ij'1 

suPerl 1a6-1*:-EFFTSiirT9SfT;
and wrtn partrcurar-i5Ed-Tn this matte? E-o find good use fcr the
renewaf of plenary ,.iiir consunption licenses vhich have not been

i"ii"iiV 
""-ea 

in ionn"ciion with- the operation of a licensed premises
;Iihi;-; p.ii"a ot iwo vears, N.g.s.A. 33:1-12'39' rhe Dilector mav

prornulgatl such rules as relatJto matters that are or may become
itecessiry in the ncomprehensive administration" of the Alcoholic
Beverage Act, Lg:g.A. 33:1-39. The aforesaid indicates the
broad icope ofT-iEFector'6 legitinate fieldl of oPeration and
Leaves no doubt that the Director has the authority to issue a
nunc pro tunc order for a license that has been irnprovidently
g rAtEA-lt-E-l oc a I issuing authority for a prior license rene\ra1 year.
ihe Oite.ior's broail euthority to act in such a fashion has long '

Ueen-iElognized by the courts. Cf. Brush v. Hock, 137 LI.:-L- 257
(sutr>. Ct. 1948).

ft next must be deciileil whether or not the order nunc Pro
tunc should be entered. In the Present natter, if the order ls
i6Fentered, it will resuft in a forfeiture of the Petitioners'
plenary retail. consumption license. Forfeitures are not favored
Ly the-law, and are to be avoided unless absolutely comPelled'
aii v. Towe, 30 N.J. SuPer. 19 (APP. Div. 1954)' see also Defeo v'
Smi-€5;-T-T.J. 183-T1555T; Petitionersr plenary letail comsumP-
Elfi-iicenFfias renewed for the 19?8-19?9 license year and 1979-
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1980 license years by the Borough of Bound Brook' even though there
was not resort to the ProPer statutory ;rocedure ' as -set forth in
N.J.S.A. 33:I-12.39. the- statute was disigned to end the Practice
6?-T3EuIng licenses whici, ala not have i situs, anC dePrived the

local issuing authorlti." .i-i"iisdiction to renew licenses which

have not been actively used within a two-year P:r+od:-:n1ess anC

until. the Dilector io'una gooa cause as. sel forth in the statute'
rhe objectors set roiiii-ti" losition. that these tr1"i:il?1. renewals'
without the Prior ."iftotii.tion of the Director as required by the

statute, were a n"Iiil;:--;;;l g+ inter;retation would result in
forfeiture of the p"ii'tiott"t"' lieensg' The Borough of.Bounc
Brook nas wettaware-i;-;a;-;;t$nsibilities under the license' PAE-

ticularly in light oi-s"il"iin'No' 2289 dated July 21 ' L978' which

was issued by the pii."t"i-oi the Division of Alcoholic -Bevelage
control on APril 14, 19?8' I! wl? the-ie-ponsibility of-the Borough

Ii"ii"ir.- tirl ri.""i.E, when it discovered that there was no

license situs on tfr.-iice"se -ipplication that the licensee could
not apply for automati.e re"etai- but thii the licensee must avaiL

itself of the pto""itlill itl-ioiti' in ri "r's'a' 33:1-12'39' ro hold

that rhis licensee'ii-"t-Ul-p."iiir"a bA-c;uEE. of the failure of the

mr:nicipal issuing ""tf,otiiv'io 
advise. the licensee that it could

not properry renew'IG-ii;;";e would be ineguitable' The autho-

rity delegated to "-i-"a'nitti"trative 
agency ii'gu]9 be.construed as

to permit the ful];;t icconplishnent 6t tlglslative intent anc the
pu'.Pos.ofthe=t"i"i.-i".question.H#i,''.',".*i*i.
3upit. 233 (App. Div. 1978) ' The Purl
iffii i6-rJiiEit iiie"".i'which hid iood cause for not beins Pre-
sently active U"t ii-i"i"ir"--i-pt"fi*in.ry "hearing" in order to
ascertain Ythether or not thele was good cause for tbe non-use of
the license. To state, as the objeitors urge, that the license
should be forfeited, due to an error on the Part of the loca1
i"i"i"e- i"thority ' would be contraly to the statutory intent'

I therefore FIND and 9O!9-!!!E that an order nunc pTo lunc
should le=enleiea setEjn-6 down-E-!-o6-a cause hearing. as regullecl
bv N.J.s.A. 33:f-fi.:g f6r the reiewal of the petitionersr plen-
arv retaj.J. .or,=rtpiiott license for good cause hearing for the
iii"n". years 19?8-1979 and 1979-1980'

I further FIND and CONCLUIq that the hearings on gooi
cause for=tf,"-ii.""." V""ii iqZg-=g-.nd 19?9-1980 shall be rnerged

into one hearing.

This reconrmended decision may be affirmed' moC-ified
or rejectiil ly tfre-'fr-ia-Jf "g"t"y, 

thi Director of the Division
of Alcoholic eeverale co"itoi, li'iepi' w' Lerner' who by law is
emporerea to make a-final decision in this matter' However' if
theheadoftheagencydoesnotsoactinforty.fj've.(45)cays'.
and unless suctr ti-ie-iitii-ii-o*,erwise extended, this recor'rmeniei
decision shatt uecolne a final decision in accordance with N.J.s.A'
52: 148-10.

I HEREBY FILE with JosePh W' Lelner, the. Director of
tn.oi.,i"ffiiiE-ie""i"iecontro1,rny.Initia1Decision
in this matter and the record in-these proceedings'
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2. DISCIPLTMRY PROCEDINGS - LICE{SEE PIJADED IIIiIOT GI'ILTY" TO A CIIARGE OF

ALLOT{IIG, PERI.{ITTING AND SUFFBING SAIJ OF C.D.S. (MTRIJI'ANA) UPON ITS
PRE!'4ISES . !bTION TO DISMISS FOR FAIIJT'RE TO PROCED TIMELY - @ANIED '

In the Matter of Disciclinary )
i'""J'dlai"ii-agiinst ) ,- 11,a76

\ x-37 '661-cCrossl.and, lnc' (
t/a CliPPer J Tavern '
49 Shore Boulevard S-11 '912
Keansburs, \i:;:*'o7734 x-37'661-B

I tot*c',usroNs

Holder of Pfenary Retail- Consumption AND
'iii!"'""-fr". - 7izt"'ll-oo9-001 i ssued 

^
il:"iiiE-r,:jv"t 6t'ta 66"o"!h council or I oroen

t'ls- gerec-eb- e!-[9 g:Perg : - - - - - - - -' - - )

Thomas A. Deakin, Esq', Attorney^for -Licensee'
Anne Tan, e"q., o"i;iv'ltiJiitJv'GEneral' Resr'resenting tre

Divi si on .

BY THE DIRECTOR:

The Hearer has filed the foLlor"ing re:ort herein:

HEARIR'S REPORT

Ll c ensee p'"itioll"l SitE : lBrBl"l?" :rit"l,:5i"F;,.ffi.alia. that, on september.9 ?To l?:--l',!7:-';^-::;;ii pj -1j31-.''-
at-sufferea unra"iil-i'"ti"idv o'eitainit. to conrolIed darr5=] -
ous substan""" .rporr-iti-iiclniea premiseE, to v;it, 1uI.1!Yo"'
and that lt allowed i;;;ffi;;ii.lo ue opi:rated as a nuisance

in consequence trrereiil iit-"ior"tion or-fr']' A'c' 1122'23'5 ar'z

R

Prior to the lntroiluction of testinony 1r.l !h+s 'n:::er'
the Deputy attorney--Cerrerai r"pr"se111nE th"e Divisio!'ngved
forarradjoulnmenr'uEi-t"ie-oiiner:naviirabilityofDivisio:-'
vitnesses. rt uas lilEiii"ittt ildicated that one agent' \4as

- attending training ;i;;;;;-;a-had not been advised of the

hearine schedured di;-;;;";-Mii-2' 'tgzg'-ano tv'e o!l:l "ett'ill;'iii lie-Aia "of i6"ii"-t'Divisi6n subpoena to aopear'

Counsef for the fLcensee objected to the adjourrunent

re que st ana cro s s-i'ii"-a-ii'"-di "iri 
ilir - 

ot 
-ir,J crrarle f or f ai lure
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to tiroelv proceed. In support of its notion the llcensee
r"trlttE'a the foLlovring arguments '

Initially, the licensee sets forth the calendar history
of this natter.

(p) r{av 2, 1979

(A)

(f) Januarv 21, 1979

Counsel for licensee indicated tleat as to the l-ast three

hearing dates.he i'"'""!iiipg"i"Ea-'it"""sei ana has been re3dv to

oroceed. a. to "rrri fiZv-i-,' lgzg heariie-aite, no later than tuc

(2) days prior therltol'r'-e'i'"6' 6onrirmed with' the Deruty-Attornev
cenerat then nanoriii"ii,'i-"'ji",-iiiqt the natter was ready for
tria1. He had ri"""?fi""iin""ie" fron Monnouth Couhty pr€s€rt!

at the May 2, tgzg'ali'ti;ii-sl-fg7i-r'"uiitg"' and he-honestlv
ouestioned vhether f;'j-"6iia-u"'auie-to have-then aDDear for a

ihird tlme.

In conslderatlon of the.motions.bv the Dartles' lt is a

settled princlple ;#i ;; adt:'nistrativ'e hearlng:l -!1". g"*"
or denial or a req'lili ior-JontiryT?".or adjournngl: i"'"
rnatter vrithin tne iot.lna-Aiscrgtlgn of the agency head' ln re
parcy, 1'14 N.J. ""i!i.*'-B'-l-iei-(lpp' 

ff;'-i;?i)'---rlitoffi

The first scheduled hearing
date. An adjournatent was
iianiea at tie request of tle
iicensee's counsel' counseJ-
requested the adj ournment DY-

i6ii6r-ait"d NovEmber 3, 1979,
ih" ".t" 

daY he received the
lnitial Notice of Hearing;

. The Division adjourned the
miitEr anc noticed licensee's
corrnsel b',tiielethone severaj
daYs Prior to scheduled hearing;

- Matter scheduled rerenrtqn'.
ald the licensee ar'eared ax
iri! pi":-"i"t orri"it" to Dresent
iti E"r"t't"". The Division-l"as
ioi """Pit"d 

to croceed and tbe
inlit6t ;"" adjourned over licen-
seets obiection;

- The hearing date, s'ub iuifu'
which also bore a reren:lorv
legend.

Dece4!gr-l!
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conslder lnclude among others, rrdue processrt to -t!e lltigants 
'

ftrndamental rarrneii,"proper 6nforcenent of the Alcoholic
gJ"J"ie" Laws and prejudice to the lltlgants'

An analysis of the subJect proceedlngs indicates an

,rt""a"o-r,.uje-beriv-in the pr6secuilon of t[ese cha-rges.by the
Division without aty """"ott"ble 

expectatlon that the D-ivision
would ever Ue rn J-iolfiion to novi the rnatter to trial. Cour'-

iEo-"iii, br" pi"r"ro";l-iniuiii-y to proceed is the less-thar-
adequate concern "iiorO"a 

the lllensee ln adjourning th.e matter
;;=;;;-o;;;"ii-dt-pr;Sndice to the licensee caused bv these
delays.

When a rnatter is scheduled nerenatorv it nust aa:1y' in
aff fairness, to Ulttr-p"rties. A6iirl;ifirmdlr6Ts of peremctory

""i"-"-rl!i-li:."t 
i"-.i"iJuai unanti;ipated circunstances. Hovt-

;;;;; -d;-h";" ti.e-rr"eniee subpoena witnessgs, cone-to the
Oi"iiio", urra U" 

"EaaV 
io procbea on tvro (2) schedul-ed perer,-

;i;il-;;i";;-""a li,e""ue-advisea for the first tiroe that the
Division is not r"-dy, does not comport l'ith my in:ressions
of rtdue processrt and fundamentaf fairness'

Thcy'efore- while the result proffered herein will cre-

"r"a" ""i"ii-;;3";;;;iion 
oi ihe charges, and oossiblv.nermit

an administrative-oiie;;; io renain uicunished, .f nonetheless
rr"orrena to the OirEcior that the motion for adjoulnment re-
ouested bv the o"i"iy-Ailorney General be denied' I further
i!iir*E"i't;;; ;;;-;i."ti"i-i,"i'"i" be dismisseci for failure tc
fil;it prosecute' as so-noved by the licensee'

.II-
s-11.912

In the second aspect of these consoLidated cases' the
:. i c en s E e ent ere d " :l::r"!r*, rff , t" "lr3::i 

: :fl:r::'ilEi"""*" "alleging that' on Ar
to a person' tunoer ifiE-"gE-6r 6igr'teen (18) vears' viz" Ted

;: -';- !!e'tiii"""-(iii?-i"-"ioiutio" dr-ft'i'a'c' 1122-27'1 (a)

At the hearing' the licensee offered evidence of the
circumltances of thE's.ii io" consid-eratiol Py !hg.Director
ln the lnposltion "i i""irry..-it submitted that the rainor did
Droduce some type of I.D. .as to age and appeared to -be at least

-;i;;;;;"-(iil-i'Ei""-ori.- or courle, thesb'factors do not estab-

lish a defense as set forth ln N'J'S'A' 33;1-77' but vere
oiierea in mitigation. Counsel also indlcated that the
iic"n"ee has beEn in business twenty-five (25) or twenty-
;i;-(t5) y"i"l ana this was the firlt charge or conplaint
of any type agalnst 1t.
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Absent, Drior record, on the charge of a sale.to a^
fifteen (r5) year o1d ninor, I reconrend a suslenslon oi
ii;;;;; ioi'ti,lrty-five (ll) davs' with remission of seven
77i a"v" for the brEa eni6ii'd, ieiving a net sus:ension of
iiien-.-e of tvrenty eight (28) days.

!::v action on the licensee's request to Fay.a- fine'
in con:r-ornise, in lieu of license sustension, musl-De
io"iiii"r"o-by'the Director, Division- of Alcoholic Bev-erage
c;;i;;i. -un'der N.J.s.A. 3321-31, the Director has the
ior"-""ilt"tiiy ana discretion to act on such a:';1i-cations'
;;a-f-i"f.. no-nosition herein, other than to set forth the
fi"en"ee's statements in mitigation of renalty'

CONCLUSIONS A][D ORDER

Ito E>:ceptions to the Hearerts Report uere fifed by the
:arties hereio pursuarit to N.J.A.C. 13:2-19.6.

These tt'ro natters vrere consolidated for hearing. i'Jith
r'espect to S-'l 'l ,875, wherein the licensee pleaded J'not guiltJ'"
to iharges as s6t forth in the Hearer's Report, I have care-
fu11y cSnsidered the reasons upon r'rhich the l:earer grounded
iis ieconnendation that the said charges be dismissed. I a::'

sa-uisfied that sufficient cause exists for such actionr and
i-.=h;li idopt the reconunendation of the Hearer as ny conclu-
sions herein.

I'Jith respect to S-11,912, rvherein the licensee-pleaded
lnop yL1jlr to'a Division 6harge alleging that it.sold alcoholic
beveraEes to a '1 !-year-old ninor, I sha11 adopt the recon:en-
dation"of the Hear-er uith respect to the proposed penalty'
anO stra:.t enter an order suspbnding the subiect.license for
irririv-rive (35) davs, vrith iemission of seven (7) days for the
ifEi i'nterea,-lbaviire-a net suspension of license for tv;entl'-
bieht (zs) aays.

The Llcensee has rnade appLication for the pa1'rnent of a fine
in lieu of suspension of llcbirse. In view of the fact that this
iharee involved a sale to a 15-year-old olnor' the application
for E flne is herewith denied.

Accordinglyr' it is, on this 29th day of May' 1980t

ORDERED that charges in No. S-11 ,911 Plenary.Ret-ail
Consunptlon License No. lSZl-33-009-001 issued by the llayor
ata-il;oust Councll of thL Borough of Keansburg to Crossland'
i;;':-17;"C11pper J Tavern for pienises 49 shore Bourevard'
riji"iu"i"s ue iira the same ls heieby suspended for tvrenty-
fieili-&El-a-v!-"ott"nclng 2:oo a.ir. Itonaayt-{9p" 2' 1980
and teirtriatiirg 2:oo a.m.-Monday, June fo' 1980.

T.IQE.DIJ lJ 1trP\IFF

DIRECTOR
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3. DISCIPLIMRY PROCESDINGS - SUPPI'EMEMAI'

fn the Matter of DisclPlinary
hoceedings against

reporreo,
now be reinPosed.

Rornano CiPoIat
t,/a T]ne Lighthouse Restaurant

Bar & GriLl
759 Farragut Place
West New York, N.J.

Holder of P1enary Retall Consumption
License No. OglZ'3t-O27-OO1 issued- )
bv the Board of Cotrr0i6sloners of tne 1

I-svE-e!-l:ce!-Ugu-IerE'-'-ngv-{9199v.---'
Winne. Bante. Rizzl and Harrington t Esqs'

ena John R. DeSheplo, Esq., Attorneys
fen Wowat<, Esq., Deputy-Attorney General t

AI{D

ORDER

, by John D. Harrington' Esq' 'for Licensee.
Appearing for Division.

coNcLusroNs

)
)

)
)

)

AT.ID ORDM.

s-11,785
x-47,211-D

SIJPPLESIEITTAL

CONCLUSIONS

BY THE DIRECIOR:

0n Septembet 27, 1979, Conclusions and Order were- entered
herein """or.i"g 

trre suiie6t-ii""t'"",-"ffectlve irnmediateJ-y' in
;;;;;d";;;;--oi"ri"ait!""oi g"irt to'Division charges alleging
that the llcensee *.eEE"i-ii-acts or violence on three speeific
occasions.

Upon appeal filed to the-superior Court-Appellgle D.ivision'
uy o ra ei !' d.iE E 

- 
s 
"p^ii'uer 

za, r g.z?' 
T1..9: t3..!: \,:'-, 

^:e;TeA, 
*li, ",bv Orders datedl SeptglDDer z6r -tY tY arls vu eerJ.r tL ' ' 7 t z ' 
r"

ii"!'"iJi';"-o"iEr-ob nE"o-"ati6" iii staved penqllg deterniTation
ar *taa annea1 ^ ev Oeciiion dated.October 1, 1980t the deter:6i'iiJ--.pp"i1. -ey-o"liiio"-oat"a octoter 1, t9a-9, !n9 a9!9r-
nj.natlon of the pi""Iio"-i.s-arriruea'-.ng'g'g 9in?}?!*=l{F fr"

.L ficiallY
#i"!"ll' #ii;tii"x;r"l' ri"6' I l " tr,J-pe".riv nav

Accordingly, lt is' on this 2nd day of October' 1980'

ORDERED that P1enary Retail Consunption License Io' 0912-

'=-.ozZ-oat 
issued-bv'ir,'J-ii".i:a oi qo'4issioners of the Town of

Ifest New York to "ot"tio-cii6iitl-t/i 
rite Liqhthouse Restaurant

Bar & Gri11, for premlses'759 Farragut P1a66' We9! New York'
ffi; ;#;t;'G-ana- tilE-i"rri-is-r,lie6y reVoke&, effectlve inned-
iately.



PAGE 14

4. DISCIPUI.IARY PROCEEDINGS . ROIIAIIC CIPOIAT - SE@ND SUPPI,EMEMAL ORDER

Bur,igrrN 2402

In the t':atter of DleclPllaarT
Proceedl.Dg3 agalnst

RoEano Clpolat
t/z Tne Llghthouse Restaurant

Bar & Grill
759 Farragut Plece
lJe gt New York, N. J.

Holder of Plenar? Retall Consurptlon
Ilcense No. 0912-]F27-OOI lesued
by ttre Board of CodDl8sloners of the
Toun of tlest Neu York r Ne!, Jersey.

SECOND SUPPLEMNMAI

CONCLUSTONS IIID ORDER

s-11,?86

x-47,zt>D

wirme, Bante r Rlzzl and tlanington, Esqg.r by John D. Ilarrln€:tont Eeq.t
and John B. DeDhepfo, Esq.r Attorneys for Llcensee.

Ken Nouak, Esq., DePuty Attotrrey General, Appearlng for Dlvlsion.

TY S{E D]3ECTOR:

on septernber 27) !979l- Concluslons aJ1d order rrere entered hereln revoklD€
the eubJecl llcense, 

' effectlve llllledlately, 1n consequence of findinSs of 8Uilt
to Dtvlilon chargea afleglng tSat tle llceneee engaged ln ects of vlolence on
three Bpecific occaaLona.

App. Dlv. No. A- -79), not icfiIty reportedr but noted 1n
Bulletln 2402 - It4! 5 .

Thereafter, the llcengee flled a Petltlon fot certlflcatlon to the New

Jersey Supreroe dOgrt, ard the revocatlon r;ae stayed pendltlg conEidelatlon tbereof.
BV Order dated Januar.ly 22, f981) Ilcenseere Petltlon waa denled, utd h18 appeal
disnissed. Be Cioolat (Suprerae Court Docket Nos. C-251 and 17 1777 - SePteober
Te:tr 1980). -the Order of revocation cen Doi, be reLrpoeed.

Ae e otdlDgly, lt 16r ott thts ,Oth day of Jaruatlfr 1981,

ORDBED that Plenaly Retall Consurptlon Ilcenee No. 0912-1>O27-OO1
leeued by tlre Board of cormleeloners of the Tbwtt of lJe8t Neu York to Bo@ano

Cllolat, t/a lhe llghtborse Restaulant Bar & Gri11, for Prenlseg- 759 Farregut
p1ice, resi New york, New Jereey, be and the aa16e la hereby r€voked, effectively
lmedlately.

JOSEFII II. LBNB
DIREqTOR
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5. @Inr DEcrsroNs - RE RotiBt@ crporAT - DrREeroR AFFrR!.{ED.

DIGF I q

SUPRTOR Cq'RT OF NEIT .]ERSEY
APPELIATE DIVISION

A-357-79

IN THE Ii{ATTER OF DISCIPLIMRY
PROCEIDI}GS AGAINST

Ronano Cipolat
t/a Ahe Li.ghthouse
Restaurant Bar and crill
759 Farragut Place
West New York, N. J.

HOIDR OF PLEI{ARY RETATT CONSUMPTION
LICSNSE NO. 0912-33-027-001 ISSUD By
TI{E BOARD OF' CDMMISSIONERS OF TI{E Tc[iN
oF WEST NEW yORK, NEW ,'n'SEY.

PER CIJRIA!4

Argued septernb er 22, l98O - Decided october 1, 1980.

Before Judges Seidman and Ante1l.

on appeal flon Older of the Director of the Division of
Alcoholic Beverage Oontlol.

John Dol.an Harrlngton argued the cause for appellant
(Winne, Banta, Rizzi & Harrington, attorneys i l"!t. Ilarlington
of counsel; scott A. weiner on the brief).

Kenneth I. Nowak, Deputy Attorney General, argued the cause for
respondent, Division of Alcoholic Beverage Control (John J.
Degnan, Attorney General of New ,tersey, attorney, Ertninie
Conley, ltssj.stant Attorney General, of counselt Anne E. Tan,
Deputy Attorney ceneral, on the brief).

(Appeal fron tbe Directorls decision in Re: Ro:nano cipole!,
Bulletin 2348, rten 1, Bulletin 2402, rEe*1;-5I;;;E;-
affirmed. Opinion not approvedl for prblication by Court
Conrnittee on Opinions) .
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6 . STATE LICnISES ' NEW APPI'ICAIION FII'ED'

llalt levera6ea Uali'nltedt CorB'

3olr Corurectlsut lrlve
Strrllngton r Xev Jetsev---TpitLtton fllei Juae 8, 1!81

tii Place-to-Plece traaafer of
a stete beveragB i[stributorr s
llcease froa Foot o1' 1"-r r'8ton
Avenue r lDreuton, Xev JeraeY'

Joseph H. Letner
Director


