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L, couRT DECt.1IoNs. ·~ vJALINSK;I: ,~~~,:: GLOUCESTER : CITY ET. AL~ - HEREIN 
THA? fJUNDAY JN 'R~. s_·,: 3.3 ~·l-4? NEA}JS ~4~HOUR.. PERIOD FROM MIDNIGHT 
SATURDAY TO" MIDNIGHT SUNDAY. .... . . . . . 

. . '. ,, . 
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'SUPERIOR COURT OF NEW JERSEY 
.. CHANCERY DIVISION, CAMDEN COUNTY 

·· .. ·_Do ck et No·o. C-~_27- 52 

ANDREW J .. '"WALTt-JSKI·,. 

Plaintiff, 

-vs-

MAYOR AND COtiNCIL .OF THE CITY 
OF GLOUCEST_ER.~ THO:MAS IJVINKELS:PECHT; 
Chief of Pplic~ of the Qity of 
Gloucester;~ and 'DOMINIC: ;A.· CAVIGCHIA, 
Directori o·f the Division· of Alcoholic· 
Beverage Control of thP. State of New··· ·. ) 
JerseyP 

refendantso 
) 

.:. ) 

Mr o Frank. M6 _L.~r.io for P~·aintiffa 

Civil Actiono 

CONCLUSIONSQ 

IJir. William·· ·E,.·.:H~g~C's for. Defendants Mayor _an~ .Council of the 
City· of: Gi¢~~ester City, and' Thomas Winke~~pe~ht, Chief of 
Poltc.e· o.r·:th:? ;>C'ity of: Gloucest·er .City. ·· 

.. ·:·'· 
} ; .. 

Mro Th8o'dor·e no Parsons, Attorney General (}".Ir. Samuel B" 'Helfand.9. 
Dl?puty )\tt9r.ne>.y ,Ge_n.eral, of coun.sel), f.or Defendant Dominic ·A,, 
Cavi&chi~,-~Dite~tor of the Division of Alcoholic Beve~age · · 
Contrcil cif th~ -State of··New J~rsey~ · . · ~ 

· ~HANEMAN j J o S ~ C • ' . 

The plaintif.~f':··.her~{p· orig:{.pally ·demahdect·· relief iii ····t;~O- .;.·:_ . .. , , 
counts, ( 1) fl decl·a!".atoty'.·.;Judgment concernii'i.g a ·_.certain refereriduin · 
held in ·th~ City bf Gloucester City, and (2) an irijunction against 
allegQdly extra-legal acts of the defendant,s ... in a -purported · 
enforcement of the _law ·re.sulting frorii ·said referendum as defendC3,ll.tS 
interpreted it o · · . . . . . · ·.· ·. · 

At :-:the· pre_-ti<ial: ;c-o;nference t·h~· issue was. narrowed to the 
r.elief···d~e~marided. iii ·the first. count·~ ~ . . . . ', .. . . .. 

.. . -· . 

··· Unde~·the pte~dings here present, and in the present posture 
of this case, the def~=mdants have concedeQ..that this is ~.proper·. 
matter for det_ermination .. un,de-r No .,J •. ··rt~ BGI 33 ~l-47 ~. · · 

. ~ ; ~ ~ . . 

The problem arises under N. /a R_o .. S. )3 ~.1-47, .which r~eads aR. 
follows~ . ,, · ., · . . ·_. · ... 

. -... 

. i 
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'. . . . . . . . ~ . .. . , ;. . . . ... -· ·~ ,-.~ ~· .. ~: '.'\ c:>~ ;:·: .. ,,;. ·>. 
il'\flhenever a reti ti on·;· ·sig.ried by at/ lea.St. fifteen per. cent um 

(15%) of the qualified electors of any municipality as . -,~ 
evidenced by the total number of Yates cast for members of 
the :Gene.ral. Assembly, at the then· next preceding general 
'el·e6t1on held for the election of; all o.f the members .. of the . · 
General Assembly,. i.!.1, .. suc.h_ ... munic~p&.lj..ty, ···shall· be. ;pre~~3eritt3d .- .. 
to ·the.-·, g.overni.-ng · bqa.;rd:. oi"· bo.dY. ~th~re.of.,.:. :r·e'.quest~!lg·· a ,!•eferen-· · 
d1:111i. on--· t,he ',question-· herei'rl'after . sfat?d .. , ·. s\.J.'.ch :' g·overri:Lng. bo:ard 
or· body shall adopt forthwith s resolution directing the 
~lerk of· the county in.whiph .said municipality is situated 
t.o prin.t; · _pur.§uant:·"to ?I''i:tJ? ::JS:,. Elections, hereinafter . 
. r .. ef.¥r.red ·~9 ·_,a~. '.:the·. 1 Ygener:al :_:·o-te.ction law,? upon the official 
ballot ·:t.o.·:b:e· .. used··1d:··such; munj_cipality at the next __ ensµi_ng :. 
general election, a questi.on to read: ~Shall the: ·sale ·or · · 
alcoholic beverages be permitted on Sundays in this munici­
pality? t Thereupon the clerk or sec;retarY· :of· the governing 
board or body of such municipality shall forthwith deliver 
to such 9ounty. clerk a certified copy of such resol~~ion. 
If s~ch copy shall be delivered to the.county clerk~not 
less tha~-thi~ty days ~efore suc~- ge~~~~l :slecti6ri,!·he·: 
shall cause such question to be prinf~·_q. in .··tin :·'.·arpp;r-6.Pr:~·ate .. ·.· _ . 
place on the ballot to be used i-n -.such :mu"ni.cfpality: a.'t. ':the .. ' . 
next ensuing general election, ::pu_rsup.nt'_-to the:.:giener,a1···e.~_ec-:·.· 
ti on law and thereupon all prOCEf~ding-s ·With' res·pe.:ct ·t'o."the 
referendum on such question shall be subject to and governed 
by the general election law as in other c~ses pf the submis­
sion of public questions to the ele cto:tate:~.···. · · ·· 

nrr a majority. of the legal v6ters voting 'upon the. questi.on . ._·.: 
shall vote VYes,i the clerk of th~ -goyernihg ~6a~d'6r body·· 
of such municipality shall forthwith in writing. notify the.' :· · 
commissioner and munic~pa:L b . .oa:r;-d._,··;. if .... a;ny, ha'ving·· aut)10.ri t.y . ·~ :, 
to iss.µe_ such .ili~ehse:~',·, 6.f· :··urn action- t~,8.~{en by· the_ l_egal . .. . . 
voters.-. o.f· ;such, rnunici·pality.·~arid the sa:lJ~· of alc-oholic ·bever-­
ages on Sundays purs~ant to the provisions of this chapte_r .. 
shall be permitted in such. munic._ipality •... : .. " · 

nif' a majority .of"·the lega+:·.~ote:ps votin.g upon. t.he· question 
shall vote· VNb,·,:theri· the cilerk of ~he governirtg bciard ·or 
body of such municipality ·shall forthwith in writing notify 
the commissioner and munici1)al board, if any, as the case 
may be, having authority to issue such li~enses of ·ths :· 
action taken by the legal voters of such rnunicipali ty ,. and 
thereupon it sha.11 be. unlaw.f.::..u}_ for any _Berson to s·ell 
alcoholic. ·bev.erag\::s· in such rn~n~Lcipality. ·on Sundays . . . 
and ;such.- sale shall. constitute 0. violation of -this· chapter. ~ 1 ..• 

(Uri~$rscoring· supplied)~ .. : . ·: · · .:. · · .··.,. :.··' , .·. . . :, .· 

Ths.fa9ts in conn~ctio~ h~r~with are as follows: 

Pursuant to the above citeq _law, a p:roper petitf:on·h~yihg heen 
presented t.o ,tb;e .g-overnirig body 'of -·th~ City of: Gloucester Csee .J.ohn 
Anthony, et al. v. Phllip V. Rea, et al.",. Docket No. L 7125-.5.l) _.there 
w0.s included on the ballot ~or the general e_l.ectiori "heid op ·Nov.em}!.er.,.·· 
4, 1952,. th~s! qµes.t\i:on~· ... - .. '.. . . r ·.·... . ....... ; . ;: ·. . . 

''.Shali t~e·,s~le· of ~l.coholic' be\rer'ag8s. be p~rmitt.ed on. Sµn~ay.s. ·· 
in this municip~lit.y?i',.. ..· ·~···. 

As a re~ult ~i~a r~count it w~s determined that there were 3,32B 
votes cast in the negati.ve and 2,373 votes case in the affirmative on 
said question. · 

I 



BULLETIN 960 PAGE 3" 

.The plaintiffi a holder of a_plenary retail consumptibn license 
: under N. J. So 33 ~l et seqs., seeks to have determined the effect of 
the statute and referendum, to the en~ that it_ may be.concluded 
whether- .. the .sal·e of'. alcoholic beverages· is· pre.vented in the City of 
Gloucester .from midnight :Saturday to ·midnight 'Sunday (as contended 
by defendants) or from 2 A~:M,, Sunday t9 ·midnight Sunday, as cont en~· 
ded by: plaintiff Q • · •. • • · · · 

the plaintiff'l s statement of· his·.contention is·, se·t forth in 
paragrfaph 9 -0f the compl~i~t; which re~ds ~s follow~: · 

ti9 •· .. Plaintiff avers· and.· .contends> that within· the meaning 
and intent of the said provisions of the said brdinartce· 
and by reason of the result of the said public question as 
aforesaid, the. sale of ~lboholic beVer~g~s· within the ~aid 
City of· Gloucester ~s prohibited aft~r 2.AoM~: Dn·a·sunday 

.. tq 7 ·A.Mo Monday morningo .-.The said 2 AoM. bei'ng :.the closing 
~hour of 'Saturday, the weekday'preceding'the said Sunday and 
the 2 AoM~ being the closing hour as provided in said ordi­
nance ahd that thB said referendum did rtot i~ff~ct that 
closing· hour.." · ·; · · 

. Plaintiff as well c.ontends that nin -"accord· with custom -the word 
Sunday*** shou~d be considered _or intetpret~d to·meah the busin~ss 
day of Sunday, beginning with the opening of business on that da:y-., 11 

. . ,. .: ·. . 

In suppoY'.t of this argument, plaintiff submits the followins in 
an attempt to. show the. ·interpretation of Sunday' by- the gov~rning 
b.ody bf the City of Gloucester·~ · · ··. · · 

· (1) A re~olution·of the City of Gloucester adopted December d, 
1933, which reads in part as follows: 

'.i ( 12) HQURS OF SALE~ Any plac·e. for· the sal·e'. of, con­
sumption or distribution of the ·a·lcoholi;c beverages 

.defined herein shall not open before the·h-0ti~ 6f 6 A. M •. · 
· .. and· shall_ close at 2 Ae .Nio and shall remain closed w~ th01.;i.t · 

.engaging ip ·the sale of alcoholic ·beverages between the~ 
hours of :2·A~ Mo .and·6 A. M~ oI any:.weekday. ·Said ~la6es­
shall not;;· b~ opened at:-any. time .on Sunday or enga_ge :in · 
·the sa~e ?r -distribution of said alcoholic be.verag.es-o ~v·· 

· (2) A resolution of thB City of Gloucest~~ dated ?ahuary 3, 
193 5, which reads ·as follows~ · · · · _, .. 

viBE IT RESOLVED _BY COMJ\10N .COUNCIL 0.f the City._ of· 
Gloucest,er Git-y, County-:·of Camden,· froin ·and. a;fter the _pas:­
·sage of thi.s- resolution,,· that the sale· of alcoholic beverag~s . 
. by licensed .beverage dealers in the ·City· of Gloucester·;. "shall 
be· legal unt,il .the hour of 2 A~M., -lo'.eal tim~, on -Simday,- · 
·the. first day of the week,. commencing Sun_day, January 6, 
l9J5o . . . .. 

All resolutions and parts of resolutions inconsistent 
:qere'V'?'i th are ·hereby: r·epealed. -.. , . · · · ,. 

( 3) A res9lution of· the C~t y of Gloucester· dat'ed rvtarch 7, 
J_.93 5, whi.qh reads as. f ollovrn ~ · 

"1BE IT RESOLVED :by ·Common Council .. of.'t,he Cit,- oi' Gloucest·er 
Cit Y, · ~aunty of. Cc?-mden; .from and after the· p~rnsage of this 
!'_esolution, thB:t :the sale· of. alc.oholic -beverages by lic-ensed· · 
beverag~ dealers in the. City of'.Gloucester 'City Bhall· be· · 
legal until the hour of 2 A.Mo, local time, on Sunday, t~e 
first day of the week; anrl:from·th~ hour~of'J PoM., lo~al· 
time, on Sunday, the first: da.y-. of the. week unt-il the hour 
of 2 A. Mo local time, Monday. 

All resolutions and parts of resolutions inconsistent 
herewith are hereby repealed.Ji 
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( 4J An orqinaii.~e,.~ of.,,t);ie ·.C:Lt.yL:~of: Glcni~·ester ··0dop:t"ed ,February:·~., 
~93 8~ wh~·~_lj -·~ea..ds ·'tp part. .as· fqllo\!lf:s:~ :.·.·, ·~ , : ._ ........ , · - ·. ·' · · · 

"Section 3 •. ; w6. ·alcol:iol~e )Je~~r:ag~•;~hal; be sOld, served 
or delivered 'nor'. shall q-!J,.Y lic¢nse.e'{ .. ~rnffer. or ·permit the 

~sale, service or.delivery or aµy alcoholic beverage upon 
any licensed premises directlyior inairectly, between the 
hours of 2 A. M •. and. 7. A·• T<• . any w·ee:kday ·or. between 2 A. Mo 

:·and) ·p .. Mo on :any -Sund~y;.-"·proyided; -however, 'that begin­
ning with the.~last Sunday _in A~ril of each ye~r ~nd ending 
with. the last Sunday in September of eac·h·'year.;the _time 
as afof~said shall be-~omputed~in acc6idance with Daylight 
S.aving .. Time_.n. · · · · . . : - · · -

nsection. 10_.·-_. -Whenever. New Year?·g.·:Day ·falls'"op_·any dEtY ;: . 
e?Ccept" Sunday,_: .. in .. addition;to the ·openinf{:·haurs· above pro­
vi_ded for-, ·this- said opening. hour· :shall ··also _be from 2 A.NI.· 
to 7 A o "!YI.. on New Year 9 s . ·Day• ·a : .: · · · · 

.· ,· .... '. 

It is~incon~eivable ·that. the actions of the go~ernin~ body of 
the municipality could be bindinc upon the question pf the intent of 
the statute •. But admitting this to be ·true~ '"merely-for the .. sake of 
argument, :an exami~ation· of the ·several resolution~ and ordin?nc~s 
clearly demoris.trate_s ·that the said· {;o-vre·rnihg bo·dy its elf clearly 
recognized 'that· there was· no distinction. betweeD: a __ nbus.ine.s.sH day and 
a calepdar dayo_ They demonstrated· that express·, s·pec'ia1 ?,:nd s.eparate 
provis.iont? must· be ma.de for _Sunday, t. eo, from· midnight B·aturday to 
midni~ht Surt4~y,--fr6~·that made for a weekday. ·This ·is ~coritrary to 
plaintiff? s present position. Plaintiff? s argument, insof.p.r aS' local 
action is._concerned, in th9 -light of the abo\,-e official a,.ction, is in 
any. event, without merit. 

In addition, plaintiff argues that the in11erpre~ation by .. the 
Director of.the Division of~Alcoholic Beverag~ Control, or his·pr~de­
cessors~ has accorded to the:word Sunday, as:·used in the pertineµt 
statute, . th.~ meaning for which .:·he argues o · · He has cited various con­
clusions of· ·the· .Alcohqlic-· Beverage Commissioner to sustain his 
position• .. S~dh constr~ctions are entitled t~ be gi~e~ gre~t weight, 
since they_ embody long standing statuto~y··~oristfucti6n by the 
Director a Passare.ll_a v-. ·.Board of Comrnis-sioriers, l: N. J. Super. 313 
(App. Div. 1949);".Cino Vo Driscoll, 130 N• Jo Lei 5.35 (Sup. Cto 1943). 

! . . . 

·The· Case. "0£· Willi·p.m ~Je.ss~~ and Charl·es Murphy, trading· a·s 
Golden Moon Vo Township Committee· of the Town·ship of Springfield-
( Burlington County)~ Bulletin 793 ~ It.em· 6; · cited __ .by plaintiff, does 
not sustain. bi:s. position·• As.· a: matter/of fact, the'· Gommissioner 
there d_eci¢i.~d_ ·that·, .a referendum .. which prevented Suriday al.901'1:0.lic 
beverage .s~le's' prohibited such sales from" midnight Saturday: to mid.:.. 
night ~uri~~Y~.· The.balance pf plaintiff~s- ~~gii~ent as to th~ effect 
of this. ~o.ncJ,-usion. ~s" ~?o strained. fo1;., ·:consideration~ 

The remaining rulings cited by the plainti~f .do not sustain 
his position. _ . .:. · · .- : 

In further substantiation of the conclusi·on that the said 
Director has interpreted this provision· as riow argued by defendants; 
they have cited Bulletin 520, Item 7, which::again reiterates the con~­
~lusion that such a referendum prevents sales.at any time on Sunday. 
Although· thi.s bulletin ·does .no.t. come .. , within t1rn -confides· .6;f .~Ci~o- :.V• 
Driscoll, .130 ... N •. J •. Le: 53 5, it ... "·is signific'ant :that -the .1e·g.islature 
}12s failed to' indi.cate . .:its disanDroval. therecYf since the 'Dir~c.tor . 
published= the ·oullE?ti'ns in quesiiono ·nutherford Lodg·e Nc»ia -547 y .• _., 
Hock' 1 N" J"o;- s·u·I?f'.r. 2·2·3 (App. Div•· 1:949) 'G .. . ', ~ . . . 

Plaint~fi? _$> re~a-~ning .. ~~g~merit · concern"s. i ts.e.lf" ~1i th _:the~ co0t'._en­
tion that the legi-slat.ure ·did not intend,: by· the, use of the word 

' ... .. ( • ..;, 1.' 
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Sunday to designate-the calendar first day of the week, or· the 
Sabbath, .but .rather, as he states, the 11 business daysn. and., in 
effoct, that the referendum does not supersede the existing 
ordinance. 

He here a~gues· ·that: under~ the·'.· :ordi.1i·~·~c~ above·. cited, .ad0,pte"d 
February 4, 193 8,. ·the··· period a-~ .tinw .. fr.om midnight Saturday until 
2 Ae It. :Sunday is to. be <ae·emed a portion of the Saturday v'business" 
~ay and that hence thB ~~le~. of alc6holie.beverages are to be pro-
hi bi "j;: .. ed only frorri .. 2 A~ M~· on Su:hday·~· _. The: sbluti.on of this contention 
req~ires ah.: an~lysis anQ. irit.~rpretation of. the· stat;,ute·gi.:· · · 

in o~der t6~asc~rtain th~ intent of.t~is section.pf ihe Act ~e 
l!lUSt exam:Lne '.the "whole 9£' the. context of the . Act; . ahd the Act_s or 
parts· of :Aets. in pari · niati.:)riao The parts of a statute are to be 
viewed .in r~lation to "the ·-vfaole to carry' out ~h~" reasonably 'probable. 
legislative intent. Maritime Petroleum Corpe Vo City of Jersey City, 
1 No Jo 2$7 (Supo Cto 1949)~ Hackensack Nater Co~ Vo Ruta, 3 N. Jo 
139 (Sup •. Ct. 1949). .·· .~ 

There are three ~ethods by which the sale of alcoholic bever­
ages may be_ limited on ~unday under the statute. 

Ro S. 33:1-40 prpyides in part as· follows~ 

nThe governing board .. or· body of e.ach municipality mt;ty, ·as 
regaras said municipality,· by ordinance or resolution,· 
limit the hours:betwe~n which the sale of alcoholic bever­
ages at retail may -be rn'a.de, ·· prohibit the retail sale· of 
alcoholic beverages. cm Sunday ~:c;:G:::"·;,· · 

. .-' 

Ho So 33~1_.:47 has __ al~eady been quoted.· 

H. .s •. 33~1-47o:1 prov.ides ·iri part as- follows~ 

nwhenever a ·petition;' si'gne9- by at leas't: fifteen· per .-centum 
( 15~°b) ·of· the "quali·fi.ed electors .of any"1huni.cipality as 
evidenced l?Y .. the. total number .of vc t·e·s·"c_ast as (sfc} the 
then next -pr~ceding general elect-ion·9 ··11,e.ld f,or the election 
qf a_ll of. th~ members of the General Ass.embly in such muni- . 
cipality, ·shall be presented to the govcfrriing board or body 
thereof, requesti_ng a referencj_urn on. any- proposed questions 
as to·wheth~r the hou~s~botween which the sale 6f alcoholic 
beverag~s- at retail·m~y ~e ~ade {~·such municipal}ty on 
week days, S~ndays, ~ith~t·:~r both, shall be fixed -as pro~· 
vided in such peti tiori. >:::>:::~:: ~ 1·, .. · 

11 If a mc;ljority of the legal voters shai1 vote affirmatively 
on the.question ·of whether the. houts of sale_ shall be· fixed· 
in the manner·· s'E;t forth in such· ·qi.J.estion ·or questions,, the 
clerk of the governing board or body of such municipality 
shall for.thwi th· in w.ri tir~.g nqti:f.Y the commissioner and 
municipal board;- if any, of·~b~ .act~db taken by th~ legal·· 
voters of such ·rrninicipality .gnd thereafter the retail" sale 
of alcoholic beveraged may be @ad~ 6nly within the hours 
fixed by·such ·referehduma Stich $ale at any o~her time 
within such ·municipality shall ·be unlawful.and constitute 
a violation· ·of .this· chapter.c,u. · 

. ; 
11 If a majority of legal voters voting upon such qu.estion or 

questions shall vqte .in the .negat.i ve. on _the que.stion of 
whether" the hours of sale 'shall be fi)'~ed in the manner set· 
forth in such question or questi.ons_j. the clerk.· of the 
governing board' or body of· such' municipality shall forth~. 
with in writing notify the- commissioner and municipal 
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board, if atty'"~: ·of .:the.: a-c-tiOB .. tak·~p,~· ·qy·: .the· l~gal <vot~rs 
of such municipality and ther~aft~f :fhe·-hoti~s,~etwee~. 

--whi.ch ~he ·sale of alcoholic beverages at retail may 'be .. 
· "made-.··,ni~-y. .q~· r·e.gulg.t. e:ct. as there;t.of.Q:r_e . in such municipality. v1 

·• I - , ' • 4 ., •".! ' • 

.. ···-:- .. It i9 plain,. ·therefore, .. t.·11ei:t it. ·wa;s··;·fhe int.en;t o:f the iegisla-
. ttire;. ±n the fir-~t irts~aric_e; .. to .yiest .. the .. · power to determine· the· ,hours 
during whj_ch sale·s·· .. ma-Y:. be made Qn\. .any w$~kday .and.: Sunday in the' -local 
_t;overning body'~ · .. There is·:.·an e~press '":pr¢>vis.ion.. vesting _sirn.ilar · p·ot-rnr 
to ·.declare ·a comp~et e prohibition· ·an· Sur{d·ai"in saj_d body o .R~ S ~ 
33~~-40, .suprae, ·This -authori~y,; however, is subject to the cohtrbl 
.of t:·:;,e ··; 7qualified, elector·s~'-in-t:1e.-comm~_ri'i.;ti 'in two re.spects,. ·by R.So 

"' 3 3 2 1- Li-7 and R • S ~ · 3 3 ~ 1-1+ 7 .1 .- · · ·-·· · ; : · · 

By vi:rtue.· of_' Ro·· s •. :'33;1-47 ··the· ··6qm1·<L'et~ prohibit ion of _sales 
on Sunday is· provided a. ·Upon. the. :a.s¢e·r·t.ai11m~nt of ·th~ result of such 
a ref_erendum, this statute pr:ovid'es ~ · ' · ~·· · 

. -
t • • '• .·: .. 

ii'If .a·m·a.jority of the legal voters voting upon the question 
shall vote tYes, v the clerk of the. ·r~overni:ng board or body 
of such municipality shall forthwitl1 hi writi.ng notify the 
commissioner and municipal board., if any, having· authority 
to is-sue such licenses, of the action taken.by.the legal 
v.oters of. such municipality and the sale of alcoholi'c 
beverage_s_ o_n Sundays pursuClnt to._ ·the. iJrovisions of this 
chapt-er sha._11 be per:mitte.d 'in .. such ·municipality. ~ 1 

11 If a ,majority of the. legal· voters voting u.pon the question 
shall vote ?No,v then.the clerk cif the- governing board or 
body of such municipality .. $hall f9rthwith in· writing notify 
the commiss~oner and municipal board~·if any, --as. the case 
may be, having authority to is~me such licenses of the 
act.ion :t0ken by the legal· voters of suc.h muni ~ipali t y, and 

· thereupon .Tt shall· be unlawf_ul. fo:r_ any -oerson ·to sell 
alcoholic beverages· in· such municiLali~y on -Sundays ,and 
such sale shall· constitute .. a ·violation. of this. chaptero vi 
(unde~$COriri~·~upplied)~ · 

Th~"'.?n.ly_ .co~clnsion wh:ich .. c.ar/.be drawn· from ·this_ ianguage is 
. that if .the. VOt.~. is ·.in: the. 8.f~_irrii~.t~ VG'. the: governing. bO.dy. still 
retains·. control of·thehours by_ virtue of R.··.s. 33~·1-:·40· (v1t.he sale of 
alcoholic{ beyer.ages·,. ori· Sunday_ pursu$..nt ·to the provi;s;ions' 6f this 
chapter shall be permi tt.ecl: in su.C'h ·rnuriicipal"ity~' -,- · s.ee_ ci.bove quoted 
statute), but if the vote is in .. the ~~_ga:tiVe.,:::the goverritng body 
r 1et·ain.s. Yl:O· con.trol _and may not _peJ."rnit any s~.l'es .on: Surid.ay,. (''it shall 
b~ ·un~av1~u1· ./:0:~):~ fo .. -~e11 alcoJ~·Q.l~.c .. beve~"~ges on Sundays•~ _;.._ see above 
g.u?tea._.$tat1:1teJ~ ·. · 

. B}r-.'._;y:ir~,t:U·~ '.or R.··s-~: 33.~1~-47~1 ·:tl}er·r ·i-s ~n:. af_firmatiye provis1.on 
for~ ·a l".~fere"ndu_m ·o·n ·sa1e,s.· o.nly dui~.in~ the spe .. cifi~d hpur-p on nweekdays, 
Sund.a:y-s~:. ~~- ·. An 0.ffirfriati.ve .vote .. _·on· ·subh a,. r·eferf3ndum 1nake~ a sale 
during ~rnch .de.sig_n;·ci_t.ed: hours· qn,~y l_~~gc.Y, -.andu.a. s,a.:le .. o.n'.. other than the 
design2:~ ed hoV:rs illegal•·· It- ··~o :··1;..·~move·s· ·-the ::c:qnt_rol: .. .to. permit sales 
on· suG.h other ··tho.n>the 'desig~ated )1o1irs". from :,$.aid gqyerning body., A 
negeti ve vot_e le av-es- ··the: cqptrol .·of hOL;trs .. t9 .. the-. governing body as it 
existed before the referendum.. . . ... , . ;;, . . . 

;. .. 

. .. It .is pla:lri· :that the ···.a.ction of ~the electo~ate· .i·n. the event of a 
·. nec;atiye. ::-.v:ot e, '.und:er: · fU .B •. ·--3·3· ~.J-'.;.4 7 'a-Y~d· an· -affir_mat.i ve.- vote under H. So 

_33 ~1-47,oi·::t:'einoves.·completely·:rr.om .tl1e .. local. gove~n1-n.g l)ody the power 
· .. to. auth.o.ri Z,,e·; $~C1:1 :l sales·. e):cc~_.Pt, as. _proyided by the r;efe~endumo 

:. ·~ • \ . i 
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It become·s .n,e.cess·ary~. therefore, to deci-de what the legislature 
intendeQ. by. th·e re,ferenc·e t.o :t~'e.ekda:;rs. ·an.d· Sund·ays,. · 

• ob. .- .:. 

The repeated use of the word S.uricfa.y i.n Re1~ S.e J3 ~1~40 and Re So 
33~1-47ol, coupled with the use in·the latter statute of the word 
weekday,· shows an apt,·int·entioi1al distinction between said d·aysQ 
Upon reading. these two· st·atutes 'in ·the. .light :of Re S~ 33 ~1-47, the 
legislative purpose to treat" ·s21.es. on .. weekdays and Sundays .. as two 
distinct pioblems, becomes clear~·.· 

In statutory constructio·n, the .. generally accepted meaning of· a 
W'.Jrd should be accorded to. it.. In the absence- of an ·explicit indi­
cation of a special meaning,: words are to .·.be Riven their common 
usar~e·o N • · J ~ So 1~1-1 ~ Ford· Hot or Co 41· v o u.. J Q Dept. of Labor and 
Indl.1stry, 5 ·, N. Jo 49_4 (Sup,~ .Ct ·Q 19 50}. 

The true meaning: of ariy word is· that which b~st comports with 
the subject and gener2l object of an acto lfarit:L.me P~troleum Corp" 
Vo City of Jersey City, l N. Jo 287 (3up. Ct. 1949). The ·statute 
itself furnishes the best_ means of its own.exposition~. ·and .the legis-
1.ati ve purpose here is evident when the whole of ·the provision is 
related to the obvious policy and purpos·e.j) The:· intent i.ff the essence 
and t1rn ·life of the law. Glick· v-. Trustees. of Free Public Library, 
2 :}e J. 579 -(Sup11 Ct. 1949)"' ()n construi.n.c; a statute, legislative 
intent controls and the intent and enforcement bv the court must be 
consistent with such intent and hot consistent with some supposed 
Enexpressed intent., ·Hoffman v~ Eodc, 397 (Sup,, Ct. 1952)' Lynch v. 
Borough of Edgewater, g N. J. 279 (Sup~ Ct. 1951). · 

Plaintiff has admitted that normally the word Sunday connotes 
the Jirst day of the calendar week, or the Christian Sabbath., Nor 
can we see qow he could deny such a meaning. In, addition, the . 
normal meaning of the word day is the period of time during which 
the earth makes one revolution on its axis. A day begins at mid­
night and ends the following midnight twenty-four hours .later.. 

~Jebstervs New International Dictionary, 2d Edition, contains 
the following definitions~ 

nDay~ The period of·: the earth is revolution on. 
its axis -- ordinarily divided into twenty-four 
hours. It is measured by the interval between 
two successive transits of ~ celestial body over 
the same meridian, and takes 8. specific ... nam~ from 
that qf t0-e body·:::,:::,:::~.·' · 

~'The. mean solar day used in ordinary reck9ning of 
time, and arnorig. most modern natfons beginning·· at 
mean midnight~ its h9urs are usually numbered .in 
two series each from one to twelve. i'i 

nweekday~ Ariy day of the week except Sunday.,n-

nsunday~ The first day of the week,. regarded by· 
:most Christians as a day for rest from secular 

employments and for religious worshipz ·the 
Christi an.: .Sabb a th~ the 1 or d Y s day o It is kept 
as a weekly cornmeration (sic) of the day of 

·ChristVs resurrection and as the Christian 
analogue of the Jowish Sa1Dbath9 11 
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. ; ·;-.-.,: ·.·. : See ~i~o .: ~t·:~t-·e;·_ v /. .Rea:de:'>_. 9·c> N~-·--·j:~ ~ L:.···'5'96 ";( s"up· .... 'ct~,· 1·92·3-r~ 
State Vo. Wi.llie?.ms:, JO N. J •. Ldt .1:02 ... (Sl.J.p .. s .(::;t.!_1862) -~ ··.J-Ioutsol'l': v • 

.. -:Jcr?.e?-_Cityj:·.29 )~:~ tr'~ i~ 3l6_·.:(3~p~: .Ct.'.·is61) :;··j~~-ch<?-rc;is y• ... B.ayonne, 
.61 .-N. 'J . .-; L'~ 496 (SUpo. Ct'e-_~898)'o· ..... - . . . . ".. , ' 

:: • :... • • • • . . . • . ~ . . '• • ' ' • -· t • • . ' • 

_'·'··-- v -: ... '.fhe legislative i~tent seem~ clear·. t-~ l~l~ke ·:a.. disti~ct-~on ·in .. 
tl1e· control of the sale of alcoh:oli_c beyerage$ ori --weE?.kd.ays · and -
Sund~yso The-ordinary. and true ilitariirig'of the Words we~kday and 
Sunday is 29 above st_ated •. _As :1ex·e .. u.se,d, ,.,t.he ... word .S·und.q.:y lil$·ans tL.e 
c:a:1¢rt:daS1' _·twenty-'four ·hour day: ·which corrinien.ces '_~t .'midnight_· on. Saturday 

···_:_·and. ends ·at midnight· on· Sunday. In -~-vfew . .of the .·apparent· 1-egi-s1ati ve 
int:ent· ·to vest ab_solute control :Ln __ the adopti.o.n 6{ pe .. rrni.ssi v.e hours 

:by r·s:srendum under R.-- Se· 331,.1-4?' in the· ol_e-ct.O.ra.te·, .. and .:th.e· r.eE1oval 
of any power from the goverrri'n[;· bod"y' to ·designate hours where, as 
here, there was a majority negnti-ve vot~; it follows that -the true 
-intent was as well to· ·repeal~ :o:t ·1east by implication, any ordinance 

.. which had been adopted .by tl1e govern.ing bod·y ·prior. thereto· and. incon-
sistent therswi th·. · · · · . . · 

- Judgment w:lll b~ .. entered .0ccordi11gly, to. ~he effect. th9-t as· a 
re:sult of the above referenduri1,. all sales' of'" alcoholic. beverages- in 

._the· City -of Gloucester City. dur;ipg .that twenty-foµr.- 1!-ou-r period. from 
midnight Saturday to midnic~t _Sunday a~~ ~rohib~~ed, and·that··any.· 

:-sa.le-·during_. such period of time .is illegal, as :in_..N. J" So. 33.~1~47 
made and· pr:ovided.. · ··· 

Decided: February~~' _1953.-

2. .l~PPELLATE DECISIONS - .FOOD FA.IE. S.TOEE:S ·OF. NEW ·JERSEY, INC o v • 
. CLIFTOH AND KORDUSZEWSI(I e· 

FUOD FA-IR -STORES OF NEW ·_. 
J -· 'L) s. -~y, Il\F"i 

hh . t: .. ,. - :~~ v • ' .. 
Appellant, 

:.vs.-
l/IUNICIPAL BOARD .. QF· ALC.OHOLIC : 
B~V:RAGE CONTROL=.0¥ THE CITY CF 
CLIFTON and: ADAM KORDUS-ZE\r-JSKI, , 

) . 

r 
).-

r· 
R.esp.ond8nts o 

- - - -- - - - - - -) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Stein and Stein, Esq~,,, by Fre~_ericl: .Ze_ Feldman,-· Esq., At~.o-rneys for 
.· ·. · · · · : .. - ... Appellantc ._ . 

John Go Dluhy,· Esqo.,." .Attorne.:r_ ·foi·. :R~spondent Municipal .Board of 
- ·· - · ·· · ·· :Alcohol~c-. Beverage Cont.rol., 

Frank Wo Shershin, Esq.-,· Att6rnei f6i Objectors. 
. ·. . 

BY THE DIRECTOff~. ' . 

This is· .. ·:?J~1~ app~al. from tl)e .. deni_al .of .·a ·.tra~).8'fer of ·a limited 
retail distribution licen~e. from. 1~da1;1 .Korduszewski··to appellant, and 
from premises .. 74 Knapp: Avernie to ppe1nip_es 527· Piaget.- Av.enue (Route 
No. 6), City ~f'.CJiftone ~the two p~emise~ menti~ned herein are locR-
ted in different· ~~ctions"' of _the C~ty qi;'_: Cli.:fton., ..... · 

At a meeting of respon~~nt.B6~fd··~f Aic~holi~ Bever~ge Control 
Gn September 22, 1952$ the members thereof voted unanimously to deny 
th0 ·transfer of the lic/ense in questiono 

In its answer filed herein, respondent Board advances as reasons 
for its action that: (1) the public interests and welfare of the com­
munity will not be served by sucl1 transfer~ ( 2) there are sufficient 
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plenary retail di.st.ributfon and consurnption licensees and limited 
retail distribution licensecis in the vicinity in the proposed loca­
tion to serve the needs of the cormnun.ity~ (3) t.he neigl).borho0d sur­
rounging the· proposed locatio11 is .. ·such ·that the proposed ·establis.h- . 
ment is not:desirable~or conduciv~ td the health or welfa~e of the 
cormnuni tv" · .. " 

At the heari~g·Sidney·w~ ·Elli~~· eciployed ~s Assistarit Store 
Manager by appell~nt, testified that ·th~ neighborho9d wherein appel­
lnnt 9 s .premises are located is ·both residential arid business in 
character~ t4at the residential sections are com~o~ed mostly of 
G;arden apartments~ that appellant serves n':":(':~ between seven to eight 
,thousand customers a weeka~ ·that two package gdods stores and a 
tavern ar~ located on the same side of ·the highway as appellantvs· 
pre.mises, at a distance of 'uabout three "blocksn·,, ·· 

This is the only witnes_s produced by appellant in· an effort to 
establish~ need for arid a convonience ·t~ be· served by the .tran~fer· 
of the license to appellant" s preniises o . ~. 

'ft further appears, from the evidence presented by two objectors, 
t

1
ha.t there are five licensed pre~11ises within a mile of appellant's 

premises gt 527.Piaget.Avenue. 

The· transfer ·of .. a liquor license· to other persons or premises is 
not a right inherent in the·lice~se but is, rather, a privilege 
which the issuing authority may grant o~ deny ±n··the _exercise of a 
reasonable discretion. VJhen the transfer is denied on reasonable 
grounds, such action will be affirm~d. P£_~cj~er V• Trento~, Bulletin 
474, Item 9~ Kuensel}_v. Pe1111?_~rtoJ'.l, Bulletin 832, Item 11~ DeCapuC-l 
y_o_. Cceall, Bulletin 941, Item 1, and cases cited therein a 

The question whether a license should· be transferred to a par­
ticular location is a matter confided to the sound discretion of the 
issuing authority. The burden of showing t~at the.issuing authority 
abused its discretion-rests with appellant. Biscamp;et aL, v. 
1_o,_ap_e.s_~, Bulletin 821, rt.em" 8; l\_~_ens_ell v" Pemberton,· supra~- ~insky 
~-_}J.09dbridge, Bulletin 897, Item 3 ~ QeCapua v. Ocean, · suprao 

The State Director's f~nction on appeals of this type is not to 
substitute his personal opfnion for that of the issuing authority, 
but merely to determine whether reasonable cause· exists for its 
opinion, and if so, to affirm, ir~espe6tive 6f his personal view on 
the subject •. _!(uensell ·v" Pember~2ri_, .§_upra. 

After consideration of all the evidence ~n the instant case, I 
am unable to find that the action of the memhers of the respondent 
Board of Alcoholic Beverage Control in denying the applicatt~n. for 
transf~r was arbitrary and unrea~ohable· so· as~ constitute ~n abuse 
-0f discretion warranting a reversal of its action. In view· of this 
fact, it is unnecessary to consider any other matter raised by the 
respondent Board ''of Alcoholic ·Beverage Control herein o 

The ·action of the respondent Board of Alcoholic Beverage Control 
·in denying.the application for transfer is hereby affirmed~· 

Accordingly, it is, on this 24th day of ·February 1953, 

ORDERED that the action of the respondent Municipal Board· of 
Alcoholic Beverage Control be and the same is hereby affirmed, and 
th_e appeal herein be and the same is hereby dismissed. 

DOMINIC Ao CAVICCHIA 
Director. 



PAG:G 10 .. BULLETIN 960 
• i. 

ALIENS - ·HEREIN, OF .TREATIES. BI::::T-Wi±I:~"l UNITED STATES AND FOREIGN· 
COUNTRIES. - LIST PF .TREATY CCUNTE°rts. · 

Th~. New. Jer$cy Alcoholic -Beve:r·ago Law prohibits aliens fr-ori1 
· ho.ldfng l~censes· o.r polding in~ excess of· 10;; of .. stock in any· cor­
porate retai.l li censt{e. ;(except., in the .. pase· of e:~ co:rporation, fo~~ 
premises operat~d as ~ bona ft~e hotel or, in certain instances, at 
an airport). Such law fu;rthc:i;'.· pro hi bi ts. the t::mployment of any- 2~ien 
:.ipon licensed premises unless such. alien has obtained:···an« e1f1ployment 
permit from ,.the« Di vision of Alcoholic Bcverac;e Control~ .. ·Revised 
~Stotutes · 33 ~.l-24, 25 ~ _Rule 5 '· State l-Lcgulations No o 13 ~ 

·where, howev.er, a treaty is in· exi stance between the· United 
States a11.d. o. · forei.gn.·. country; w~·iei-'eby nationals of the foreit;n 
countr}r are guarantec;;;d the ·same. :trc::de pri vilet;es as United States 
citizens, such treaty supersedes tl1e N~.:1v Jersey Llcoholic B€vero.ge 
Law. nnp. State Hegulati.ons with the consequent ,result that alion · 
netion~1ls of. $uc.h foreign count:r·y are ~ligible for license and: for· 
cmployt1ent without permit• Ro. Guskind, Bulletin 130, Item 5; · · 
[~E2...JLcGuigan, Bulletin 228, Item-2 ~ 11...~. Sa_ck~, Eull et in 942 ~. Ite~1 9 • 

I 

. . • 

~ccording to our.most ~ecent advice from the United States 
Department of State, alien nat:ion2ls of the countriss listed below 
are afforded reciprocc:~l trade ppivile.:;os with United States citizens. 
J_ccordingly,. alien· nationals of these countries, who are otherwise 
properly qua1ified, may (a)· hol.d ltcenses~ (b) hold stock in licensed 
corporations~ (c) be employed upon licensed premises without· per.mit. 

.Argentina 
l~ustri& 
Belgium 
Bolivia 
Bor~neo · 

.. China·. 
Colombia 
Costa .Rica 

·Denmark· · 
·El ~fol vador 
_L:stonia 
ithiopia · 
Fini and 

. ~. : /_ 

Gre~t aritain,. including. 
nationals of Scotl2nd and 
oth~r B~itish territory i~ 

. Europe,·, but not includinz 
nation2ls of British territory 
not in Europ~~ su~b as Canad2= 

Greece· 
Honduras· 
Ireland 
Italy· 
Latvia 
Liberici 
i1Jorv1,~y 
Pe.ra;;uay 
Spain 
Switzerland 
Thailand 
Turkov. 
\T ; . ... . 

_i_U[;OSJ_C'lVl a 

The foregoing Ii-st supc.rsecles. all previous lists of· :ti~A~_ty 
countries. 

Dated~ lfarch 9., 1953 o 

DmHNIC Ao CAVICCHI!~ 
Director" 
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4. APP~LLATE DE_CISIONS .... SCI-HvAI'frlED~ v., F.h!flVIK:J •.. 

rnuw"t~s SCHIJV"ANWEDE_, . . ) . 

Appellant, 
-V$-

BCJ1CUGH COUNCIL OF.T"HE BOROUGH 
CF Fi.IHVIJ:W, 

ON APPEAV 
CON.QLUSIONS AND ORDEE 

Re-spondent •: 
- - - - -· - - - - . . --:-: . - .:.. - . - - - ·:..:. ) 
Bernard S •. White, Esqo, Attorney for Appellant. 
Frank Jg R~da, Es:q~, Attorney for liespondent ~ 
Cohen and Turtz, Esqs~, by Sydney I. Tu~tz; Esq.,· Attorfi~ys 

·. for Objectors. 

DY THZ DIRECTOR~ 
.. 

·This is an appeal from respondent 9 s action, taken .on Oc.tober 6, 
1952, whereby it denied appellant's s_imulte.neous applications for 
(a) the transfer of a plenary t·etail G'Onsu~nption lieense from William 
Jo 'Jinn to appellant-, and (b)" the transfer of said ··license from prem~· 

. is es at 408·-410 Fairvievyr)~venuc to pr·erni.ses at 3-32: Ber;gen Boulev8rd, 
Fairviewe The Bergen Boule~ird premises are.approximately a quarter 
of a. mile distant from the ·F2.irvie1i·: i~venue- premiseso 

The petition· of app~~l allete~ in effect that the action of 
respond_ent on October 6, 1952, w~'ts· ·e::Toneous in .that . ( 1) it attempt eq 
without· ·authority, to· rev:.o~c.e a previous t;rc;1ntin·g of said applications 
on September 23-, l.952.,·' and.~( 2) it. was caprTcious and did not consti-
tute a valid exercise of discretiono · 

The. evidence in· thi-s ·cC:1-_se estnblishes tr~e ·following facts~ 

The. ·applications were filed. with respon~ent on September 17, 1952~ 

Notice ·of the making of said· applications_ was published in a 
newspaper on September 19, 1952, 'and September ~6, 1952~ 

At a regular meeting held on September 23, 1952, respondent 
, · adopted a resolution, t.he pertinent po.rtions of which were 

.r~cord~d as~follows: 
. [·. 

¥i~::::::::::~:<The Clerk- reported he had rec Ed ved two applications from 
Frances Schwanwede for transfer of Plenary Retail Cohsumption 
ti·cense· held by 1/Ji lliam .. J" Winn ,fqr premises 408-410 Fairview 
Avenue:; and another for· t.rf3,nsfei~ for' tl-rn same person ,.:f;rom 

. _. 408-AlO :Pairview Avenu.e tc }_2'2 ·Berg·en .·Bo"ulevard,: 'air-.view •. 
· · The Cl-erk- .read th~ repox~t. of _the Chief of Police, \'.llilliam 
. D. Ackerman, who s~d.d h~_ l1acl ~ny~sti."[:~ated.:."t.he ap:rlic.al!-t and 

., f.ound no reason why the ·transfer could· not· b~· ,grantee). for 
·... ·the "·p-remises. · Councilma.n )i_a:µna~ -Chairman of. the Beverage 

Cammi ttee illoved, sec.ond,od by c·oun.ci'lrna:n:· Hofrne_iste.r, . that 
. the request be granted effective September· 26·,. 1952" · 

President of' ·the· Counc.i.l. c~_20.teJ requested the roll be called 
on the---~pplicationS-o ·votin~··vAjeJ P~esident ,of-~he Council 
.Ca~t~li Co~ncilmen B6fme~Ster, Focorellij Hanna, G9fday, and 
-stetka. Carried;·~~, · · · · 
: . .ii 

0~.S~pt~~ber- 25,·1952, ~ petition:obj~ctin~ to the tra~sfer oi 
the lic.ense and signed ·bj tvtenty·-or1e "persons was filed with 
th~ Bbrough.Dlerk-~ The Cle~~ _imoediately notified the Mayor 
and the members . o·f the .".Borpllt~h· c_ourkil:, · and was ;instructed 

·not to transfet the· l~cense·until-~ ·hearing:9quld ~e held 
on the petition; ·. · · - · · ·· ·· :. · 
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On September 29, 1952, ·a ... public. hearing .was held: by :respondent, 
at which all interested parties were giveri an opportunity 
to be heardo At the conclusion of the hearing the Borough 
Clerk was directed not to 1 'issue~ 1 a license until a decision 
had been reached~ ·.,, · 

At a special meeti~g held on Octobe~ 6, 1952, respondent adopted 
a resolution, the pertinent· portions·, of which were recorded 
as follows~ 

·irwHEREAS, a public hearing was heJd ·ty the Mayor and Counci 1 
on September 29 ,. 1952, at wh-i.ch time· the .. ~pp1i·c.ant and· thu 
objectorG were giv.en ah ·opportunity to b.e heard~ and 

. . . 
·, 

nvJHEHEAS1 after·· hearing. all tl:e arguments ·pro and con at said 
meeting, the Mayor and Council have determined that~ 
(1) The building at J2~ Bergen Boulevard is an open-front 

constru:ct.ion. i.n the nature of a roadstand, located on 
a very heavily traveled l1i[)1way. 

(2) That the business now conducted on said premises is the 
sale of cl?mG, oyste~s, frank~urters and soda to the 
general public. . . 

(3) The odors ~rtd noises·e~anating therefrom are not conducive 
to good. health. · · 

(4) The sale of alcoholic beverages on said premises would 
·attract undesirable patrons, and thus intensify the 
noises which would further disturb the peace and quiet 
of the neighborhood~ . . , 

(.5) Automobiles_ent8ring·and leaving said pre.qi;Lses would 
cause a serious traffic 'h~zard, thus. necessitating 
traffic and police controle · 

(6) The granting of the transfer applied for would tend to 
invite similar type of roadstands and business in the 
Cl.rea.o . 

(j) Th~re are at present fou~ other Plenary Retail-Consumption 
Li .. censes in the immediate vicinity, which, in the opinion 

... of the Mayor and Council, are too many .licenses for the 
cfrea~ 

11 NOW '·.-.THEREFORE;:, BE IT. RESOLVED:; that for t0e reasons abovemen-· 
tion~d,.the Mayor and Council of the Borough of Fairview, does 
hereby deny the application for tran~fer of Plenary Retail 

.Consumption License C-lg from 40B~410 Fairview Avenue to 322 
Be_rgen Bouie.vard.~ and· --

• . , . I , 

i.lBE: I_T FURTHER ·RESOLVED, that co'pies or· this resolution bE; 

fprwar~ed t~ interes~ed partid~~ .... 

iic.,'r · r.011· c.all, · v:oting; _v Aye i ~ CC3.stel, · Hofmeister .. , :F'ocor_~lli, 
· Harina, -.c,orday'_ a.nd. Stetka.. Carriech ~ 1 ·:· 

At .a regular meeting held on October 14; 1952, respondent adopted 
a iesolutidn, recoided as follows: 

. . '· . ' 

-,rwr-mfrnAs·, a misunderstanding exists as to the actual motion 
made by C9uncilman Hanna~ Chairman of thB Beverage Committee, 

·on ·the action to be taken 6n the. application for transfer of 
Plenary Retail Liquor License from 4og-410 Fairview Av~nue 
to )22 Bergen. Boulevard .presented at the regular meeting of 

:·~~he Mayqt and Council· held 6n Septemb~r 23~ i952; and 

~rwHEREAS; Counc.ilman Hann·a. states· that his. motion was i·~ effect 
·as follows~ "That the matter be referred. t,o the Bev8rage Cam­
mi ttee with power to act to grant said r~quest if no objections 
be raised, to .be effective September 26,, 1952?~ and 
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~'WHEREAS, .Counci~m.an Hofmeister 1 who s·econded said moticm, 
states that he. recollects the motion G.s a_bove_ stated~ 

. ~ ' 

nl'JOW; THEREFORE, BE. IT _RESOLVED,. by the Eayor and· _C-6uncil 
of. the Bor:-ough of Fairview· that .. so much of the minut.es of 
the regular meeting, of.September2J, 1952,. relating to the 
transfer of the .liquor li cens:e· .above. re·ferred; to, 'be cor­
rected. to. read ~s fo-llows.;, ? Councilman Hanna, Chairman of 
the Beverage Committee, moved, seconded by· Councilman . 
Hofmeister, that the mattar be referred to ~he Beverage 
Comrni ttee with power· to act· to grant. said request, -. if no 
objections· be.raised, to be effect~ve,September 26, 1952ov 

i 70n roll .Ga.11, voting on above resolution:_ ·councilman Castel, 
Hofmeister, Focorell~, Hanna, Corday and St.et-kao Carried."' 

·In view of.the above facts, we may now··turn to a·consicleration 
of the merits of th~ appealo · 

'. . 

As to all0gation (1) hereinabove set forth: If the minutes of 
the ~egular meeting held on September 2J are considered as corrected 
in accordance with the minutes of the regular meeting.held on 
October 14, it i's apparent that thero was no valid granting of said 
applicatio~s on September 23, 1952. If the minutes a~e not consid­
ered as so corre~ted, the action taken ·by respondent on September 23 
was ne'verthele.s·s improper. R. S. 3.'3 ~l-25· and. 26 require that an -
applicant.for a licBnse. br transfer.of a license' ushall cause a 
notic~ of the making of such application to be publish~d in ~ form 
prescribed by rules and regu.lations, once a week for two weeks sue-

. cossi vely· in a news,Paper ::::0 :<::::<:., o. It is true that in Re Novae~, Bulle- · 
tin .174, Item. 6., · Commissioner Burnett approved a procedure whereby a 
local issuing ,authority may grant a· license prior to the second pub­
lication of.a.notice, but he req~ired that the resolution granting . 
the license shall.be made subject to nthe special condition ·that the 
advertising of notic.e ·of intention- be completed :and proof of publi-· 
·cation submitted, proviQ.ed, however, that such license shall not be 
actually issued until two .whole days· shall· have elapsed a'fter .the 
second publication of notice'of intention, not ·counting_the clay 'on 
which S11.Ch, public~tion may .be made, .and, further--· provided, that .. tf 
within· such period,-. or at any time bofore the license 'i's actually' 
issued,· an objection:, or. a protest :shall be .. filed a·gainst the ·iss.u- -
ance of such 'lice.rise," ;the license shc:.11 not be issued until the 
furthe:r·dt;:;termination-of. ·this board. or governing body.·•i · 'The sarne­
pro·ced:ure, was approved as to tra,nsfer"S of licenseso· Re Valicent~-' . 
Eull~t_in 23 8, .Item 13 ~ cf o F~_?_nklin Stores. Vo New.ar.k. e.t'.: al o, Bull'etm 
390, Item·5~ In this case the procedure approved in Re Novack ~&s -
not followed. Moreover, it appears that· objections were filed before 
th.G l.ic e.nse. was ;.transferred and, .in fact,. before the se.cond ·public.a-­
tion .' . Henc~,· it C:annot be. tnaintal'ned that there was a valid .grc:lnt.:_ -
ing o'f the application-s pn September 23.-41 : I find that allegati·on .( 1) 
is.without ineri t$. : 1 • - • • 

. . . . 

As .to. allegation :(2) here-inabove, set forth ... · It~ appears that· 
all int~rBsted parties were.given an opportunity t~be:·heard· at the· 
public· hearing on September 29., At the hearing.- of thi~r appeal'"­
Joseph Castel, President of the· Borough Council, testifieQ.. th~t, 
after the .qbjoctions. were. filed,. t:he member.s of.'. the cou'I1cil discussed 
the question from all phases.and from all angles. He further testi-
fied as follows~ -

11'.Je took everything into consideration~ the number of taverns 
that is on the. Bergen\. Boulevard at the present time o We have 
four in ari area of about a half mile or more a We took into 
consideration the peo,ple that objected along Jersey Avenue, 
whose homes, the rear of their homes are behind this property 
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of Mr. Schwanwede. They run very close to I/fr. Schwanwede. I 
think in one case it might run behind r!fr. Schwanwede? s prop­
erty. Vlfe took th~ t;ra;ffichazard into consideration. 'detbok 
the type of :building into consid~ration, .because of the other 
four establishment~ that have any~here from twenty-five to a 
hund~ed.thousand dollars involved in their businesSo But dne 
of the outstanding. features 1v.as., ··it was within ·the past year; 
or so,·· that we objected to the .co:nstruction of hot dog stands 
on Bergen Boulev&rdo And we· ·wer~ afraid at the· time that· we 
mtght leave the .door open for otliers to· come in and open·up 
a :st~hd of a similar nature. Of\course~ we are very clos~ to 
the Borough 'of· Fbrt'.Lee, and. we ~no~ the. experience that .. ihe 
Borough of Fort Lee has h~d on similar types of :stands:*** 
wh.ere- beer and liquor itS se:c·ved at· these· hot dog. standso :::~:::<>:< · 
And from past experience around the area,· we··know that most· 
9f these hot_ dog st.ands, most of these· clam bar.s, are patr6n-

·. ized by teen-agers,-, inore than grown-ups, and for that reasori~ 
and other re~sons, we thought we?d deny the transfer of· the 
c~pplic at ion to this parti cuJar qpot." 

Mayor Battaglia testified tht I~o· Castel had BUbstantially set 
forth the reasons for the denial of the applicationso 

Now, it is clear from the evidence th~.t, at the present time, 
there are.~ ~arge number of taverns o~ Bergen Boulevard in this sec­
tion of the Borough~ - One, . known as. Brep Lodge, ·act.joins. appellant's· 
prernises ·and the buildfngs are app1..;oximately :s·eventy feet apart.··. On 
the opposite ·side of· Bergen Boulevard, GayYs:T~verh is located appro~ 
imately three hundred feet; 3auter's is- locat~d app~oximately eight 
hundr~d feet, and the Paradise is located approximately nine h~ndred 
feet from appellant is_ premises" ·At the hearing herein five persons 
\~ho· reside in the immediate ·vicinity· objec.teq to the transfer of -the· 
license bec.ause, among other re[1soi1s, ·the buildtng is nin the nature 
of a roadstandYl and because there are sufficient -licensed pr~mises in 
the neighborhood5 Admittedly, appellant operates a clam :.bar, 1:special­
fzing i~ ~~e. sale of clams, hot dogs·and soda.·· There is little, if 
any,: evidence··that there are· odors or noises.emanating from.appel­
lan~fs_ pt~mi~e~~ o~ that the transfer of the·Jicense would·,create a 
traffic_ h_aµar.d o.i,.,· parking problemo There is, how.ever, suffici-ent 
evidenc~ to SU$t~in respondentrs a9tion based on the other reasons· 
fo~·denial set.·forth in the resolution of October 6~ 1952. Cert~inly 
it li.es, within· the.- .sound dis·creti.on of· the local issuing authorit:i to 
deten;li-ne whethe·r:' ?-h adQ.:j_·C,ional liquor establishrqent in a· particular 
area·would re_sult: .. iri'. an.undue 'concentration of licensed .places in that 
area. S~e DeCapua Ve OceaI};_, Bulletin 941, Item·. l., and c.ases therein 
cited. · · · . · 

I, 

In. ,all -appeal-~ ·to· the: Di'r.ector, the· burden: ·of. p:roof to .establish 
that . the .. a.cti-0n of respond.ent ·. i1as erronec;ms rests.-. with a:ppellant" "­
Tiul~·. 6 of·st~te Regulations Nd. 15. After·caref~l:review .of the 
evtdence pr'esent.ed herein, ther.e is no, indicatio:q·: tha.t ·;respondent's 
denial w~s capri~ibus·o~ th~t-it·did not constit~~e a= valid exercis~ 
of d~scretion. I find..9 therefore, that appellant hap··: failed to carry 
the burden ~·proofo The denial of appellantVs application will.9 
theref~r~, bY .. -~ffirm~.d:•-_. :·.. · · .. 

"Accordf!!-gly~ .·it. i~., .on this. 24t~1 .day of February, 1953,. 

ORDEREri-thht the'action or· r~spondent b~ and. the sa~e is hereby 
· ·affirmed, a~d the appeal herein be arid. t~e. same is hereby dismissed. 

DOMINIC A. CAVICCHIA 
Pir"ector •. · 

... 
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5-· APP:SLLATE DECISIONS - MEVOLI l\.lJD ·:iULLACE v. GAMDEN AND SHAPIRO 
( Ci~SE NO. 2..).. 

. . : 
~ ' . 

C ~ s e . No • 2- . · -· )' 
1>:.A~UON, R. MEVOLI · a,nd. :ri;:rAI~.:Y T~JLLLA91IY, 

.Appellants, 

-vs-

IIDNICIPAL BOARD OF ALCOHOLIC 
B~~VE:U-iGE CONTROL OF THE CITY (JF 
CAT.ffiEN; and GEORGE SHAPIRO, 

Respondents. 

... ) 

) 
., 

ON APPEAL 
ORDER OF DISCONTINU\NCE 

. ) 

-) ' 
-Jilliam T. Cahill, Esq., Attorne~r for Appe.llants. . 
Jol1n. J e . Crean, Esq., Attorney for l1espondent Municipal Board• 
Ee· George Aaroni.Esq.~ Attorney for Je~pondent G8orge Shapiro. 

BY THE DIRECTOR~-
• I. 

This is an appeal f"rom the action of respondent Municipal Board 
whereby it granted the transfer of a plenary retail consumption 
license (f.or.the 1951-52 licensing year) from Zenon Bubnoski to 
res-pondent George .Shapiro, and from premises at .. 1425 Mt~ Ephraim · 
fl.venue to premises at 580 Chestnut ·strc·et, Camdeno · 

The attorneys.£6r ~he rospectiv~ p~rti~s he~ein'haie filed a -
written consent ·to the entry 'of an order 6f dis~ontinuancie herein. 
No reason appearirtg to the.contrarj, . ~ 

It is, on thi·s 25th day of February, 1953, ... 

JRDERED that th~ appeal herein' be and th~ same is hereby 
dismissedo 

DOIJfIIJI C Ao CAVICCHIA 
Directoro 

6. STATE LICENSES·- N~I APPLICATIONS FILED. 

Peter Hand.Brewery Company 
1000 Wast North Avenue 
Chicaso 22, IllinbiB. ·. .. . 

Applicati9n .filed ~farch ,9, · 1953 fot· Limited Wholesale Licen_se. 

Lawrence A. Piccirillo . 
· 71-77 Nichols .Street 

I'Je•,.ra· .,,..1; "'T · J. 
· V·V .J.. .,:,_ j h • O , ': . . · . 

Application '·filed March 9, 1953. 
107 Main Street, Avon,.·Na J.· ' 

·-..... "1 

'·· 

for .additional ~arehouse at 

DO.L':IINIC. A •. CAVICCHIA 
Director. 
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7. DISCIPLINARY PROCEEDINGS - STJ~TE BEVERAGE DISTRIBUTOR LICENSEE -
FAILURE TO FILE WITH DIRECTOR NOTICE OF DEFAULT BY RETAIL LICENSEE 
AND SALE OTHER THAN SALE FO?i: CA.SI-I TO rtETAILER ON DEFAULT LIST, IN 
VIOLATION OF REGULATIONS. NO~ 39 -·LIC~NSE SUSPENDED FOR 5 DAYS. 

In the Matter of Disciplinary 
Proceedings against 

ROHEO DiLUIGI 
· T/a ATLANTIC BOTTLING HOIUCS 
211-213 N. Massachusetts Avenue 
Atlantic City; N. J., 

Holde.rqf State Beverage_ Distributo1:.its - . ··­
License S~D-204, issued bj bhe Di!ector} 
of the Division of Alcoholic Beveraee 
Control. ·) 

. -- - - - - - - - - - - - - - - - - - - -

CONCLUSIONS 
AND ORDER" 

Leo J. Berg, Esq~, Attbrney for Defendant-licenseeo 
DGvid S. Piltzer, Esq., appearing for Division of Alcoholic 

'Beverage Control~ 

BY THE DIRECTOR~ 

Defendant has pleaded ~.QI! yul_~_ to the ·following cl'):arges ~ 

1'1 o · On June 6, 10, 13, 20 and July 7,. 1952, each date being 
more than three d·ays after a New Jersey retail .licensee 
became in default to you pursuant to Rule 2 ( 9.) .of S~at.e 
Regulations No. J9, you failed to .file·with the State 
Director of Alcoholic Beverage Control a notice of _such 
default, in that you failed to notify said Director that 
retail liqensee •fl• had failed to make payment for beer· 
delivered to it by you ort·May ·2, 3, 7, 9, 16 artd 29, 1952, .. 
respectively3 in violation of Rule 5(b) of State Regulations 
No~ 39. 

u20 On June· 14, 18, 21, 27, July 2, 5; 12, 19,' 26, i·1Ugust 1, 
2, 6, 9, September 6 and 19~ 1952, ybu sold and delivered 
alcoholic beverages not for p·ayment in cash on deli very. to 
New Jersey· retail lice~see ••• , which licensee was, at the 
time of said deliveries, listed on the default list of the 
State Division of Alcoholic Beverag~ Control, in th~t you 
made deliveries of beer on s2id d2tes·to said retailer on 
credit3 in violation of 1ule 4(a) of State Regulations 
Nao 3 9 • ¥~ 

The -charges herein are so explicit as to facts reb:i.ting to this 
proceeding that it would be re.dundant to repeat the facts.,· 

Defendant alleges that the violations occurred through an over­
sight. He was given an opportunity to obtain a sp~cial permit. See 
Bulletin S49, Items 1 and 3. Having failed to do so, the present 
proceedings were institutedo 

Defendant has no prior adjudicated record. Considering all the 
circumstances and the plea entered herein, -I shall suspend defend­
antYs license for a peFiod of five days. Re O.K. Bpttling Co. 2 Inc~ 
Bulletin 914, Item 11~ 

Accordingly, it is, on this 19th day of February, 1953, 

ORDERED that State Beverage DistributorYs License SBD-204, 
issued by the Director of the Division. of Alcoholic Beverage Control 
to Romeo DiLuigi, t/a Atlantic -Bottling Works, 211~213 N_. :Massa- . 
chusetts Avenue, Atlantic City, be and the same is-hereby suspendea 
for five (5) days, commencing at··7~00 a.m. March 2, 1953, and. 
terminating at 7 ~00 a~m. March 7, 1953. · , 

~~.d~f ,~· 
e><)_f1~. ' =- . . ~-

Dom1n1 c Ao · cchia 


