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1. COURT DECIsEONs - WALINSKT v<' GLOUCESTER, CITY ET AL. - HEREIN
THAT SUNDAY IN R. S. 33:1-47 MEANS 24-HOUR PERIOD FROM MIDNIGHT
SATURDAY TO MIDNIGHT SUNDAYa”jJ[

SUPERIOR COURT OF NEW JERSEY
‘CHANCERY DIVISION CAMDEN COUNTY
: ‘“_.Dooket No.. C-627-52

ANDREW J. WALTNSKT, )

Plaintiff, )
- _ ClVll Action.
-VS~- . . )
MAYOR AND COUNCIL OF THE QITY - . CONCLUSIONS.
OF CLOUCESTER; THOMAS WINKELSDECHT, ) |

Chief of Police of the City of _
Cloucester;i and DOMINIC A, CAVICCJIA, )
Director of the Division of Alcoholic

Beverage Control of the State of Vew )
Jersey,

Eeféndantsp

Mre Frank Mg Larlo for Plaintiff,

Iir. Nllllam E.,Hughos fo; Defendants Mayor and Council of the
City-of Glducester City, and Thomas Tlnkelspecht Chlef of
Polloe of the Clty of . Gloucester City. T '

Mr. Theodore D. Parsons, Attorney General (Mr. Samuel B. Helfand,
Deputy Attornoy General, of counsel), for Defendant Dominic A.
Caviéchia, Director .of tne Division of Alcohollc Deverage '
r‘ontrol of the State of new Jersey. -

HANENAN, J. 8i G

The plalntlff hereln or1 1nally demanded rellef in two e
counts, (1) a declaratory: Judgment concernitg a certain referendum‘
held in the City of Gloucester City, and (2) an injunction against
sllegedly extra-legal acts of the defendants in a purported
enforcement of the law resultlnO from said referendum as defendants
1nterpreted 1t. - :

At the pretrlal conference the 1ssue was narrowed to the o
rellef demanded 1r the flrst count° ‘ : . N .

Under the pleadlngg here preoent, and in the present posture'4

of thls case, the defendants have conceded that this 1s A proper
matter for determlnatlon under No J+ Re Se 33:1- h?.- '

Tollows

The problem arises under N Jg Ro .S :33 1- h? whlch reads as,}fi
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"iWhenever a petltlon, 51@ned by at; loast fifteen per centum

(15%) of the qualified electoro of any municipality as ;
evidenced by the total number of ¥otes cast for members of

the General. Assembly, at the then next preceding general

‘election held for the election of’ gll of the members of ’che.-'~
General Assembly, in such. munlclpallty, ‘shall be ‘presented

to the:; governing board or" bodvi«qereof requestlng a referen~

dum on- the:gueéstion hereinafter stated, ~such' governing board

or body shall adopt forthwith = resolutlon directing the

clerk of the county in which sald munlolpallty is 51tuated

to print, pursuant toiTitle 1%, ilections, hereinafter

referred to .as-the: 7general Llectlon law,? upon the official
ballot to.- ‘be .used in such munﬂ01na71ty at the next ensuing .
general election, a question to read: %Shall the sale of
alcoholic beverages be permitted on Sundays in this munici-
pality?® Thereupon the clerk or secretary of the governing

board or body of such municipality shall forthwith deliver

to such. county. tlerk a certified copy of such resolution.

If such copy shall be delivered to the,county. ‘clerk not’.

less than thirty days before such 'eneral electlon ‘he

shall cause such question to be p;lnted in ran: approprlatO'“x S
place on the ballot to be used in such munlclpdllty at the .. .. |
next ensuing general election, pursuapt to the general elecsf_,'
tion law and thereupon all proceedings with respect tothe . .
referendum on such question shall be subject to and governed °

oy the general election law as in other cases of the submis-

sion of public questions to the electorate. * -

#If a majority of the legal voters votlnh upon the question. ...
shall vote "Yes,! the clerk of the govern ng ‘board ‘or body’
of such municipalitv shall forthwith in writing, notify the .. ;-
commissioner and municipal board,. if.any, having authority
to issue such.licensés, of ‘the actlon taken by the legal .
voters of isuch municipality and the sale of alcoholit bever-
ages on Sundays pursuanu to ‘the provisions of thls chapter
shall be permltted in sucn munlclpallty.. t,=» A

“If a maJorlty of the leqal Vﬁters VOtlﬁa upon the qaestlon o
shall vote *No,?t . then the clerk of the governing board or
body of such municipality shall forthwith in writing notify
the commissioner and municipal bcard, if any, as the case
may be, having authority to issue oucn licenses of ‘the -
action taken by the legal voters of such municipality, and
thereupon it shall be unlawful for any person to sell
alcoholic. beverages in such municipality on sundays
and .such. sale shall COHStlthbe B3] v101at10n of thls cnapter (LA
(Unqerscorlnv supplled) : -

The. facts in connsction nozew1th ‘are as follows°

Pursuant to the above cited law, a proper petition hav1no been;
presented to .the governing body 'of the Gty of Gloucester (see’ John
Anthony, et al. v. Philip V. Kea, et al., Docket No. L7125-51) there
was 1ncludcd on the ballot for the general electlon held on Novemberﬁ .-
Lk, 1952, this quest10n° ~ i | B T L

g-ﬂmll the sale of alcohollc beveraoes be permltted on Sundays
in this munlclpalltyQH__ ' - AR ,
As a result of a recount it was detormlned that there were 3, 328
votes cast in the negative and 2,373 votes case in the afflrmatlve on
sald question. ,
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-The plaintiff, a holder of a. plenary retail consumptlon license
;under Ne J. S. 332 1 et seq., seéeks to have determined the effect of
the statute and referendum, to the end that it may be concluded
wirether- the sale of alcoholic beverages is prevented in the City of
Gloucester .from midnight . Saturday to midnight Sunday (as contended
by defendants) or from 2 A Mo Sundav to mldnlvht Sunday, as conten-
ded by plalntlff : ,

The. plalntlff‘s statement of his contentlon is: set forth 1n
pararraph 9 of the complaint, which reads as follow

”9;. Plalntlff averSvand~contends:that w1thln‘the meaning
and intent of the said provisions of the said ordinance-

and by reascn of the result of the said public question as
aforesaid, the sale of alcoholic beverages within the'said
City of Gloucester is prohibited after 2 A.M. on-a Sunday .
;to 7 AJM. Monday morning. -The said 2 A.M. being:the closing
hour of 'Saturday, the weekday ‘preceding the said Sunday and
the 2 A.M. being the closing hour as provided in said ordi-
nance and that the said referendum dld not affect that
closing hour.# »

, Plalntlff as well contends that ﬂln accord W1th custom the word
sunday i should be considered or interpreted to mean the business
~day of Sunday, beginning with the opening of business on that day.?

In support of this argument, plaintiff submits the following in
an attempt to show the. 1nterpretatlon of Sunday by-the govcrmnc
body of the Clty of Gloucester:; :

(1) A resolutlon'of the City of Gloucester adopted December &,
1933, which reads in part as follows:

“#(12) HOURS OF SALE: hny place for the sale of, con-
sumption or distribution of the alcoholic beverages ’
~defined herein shall not open before the hour of 6 A M.
"and shall close at 2 A. M. and shall remain closed without-
- engaging in the sale of SlCOuOllC ‘beverages between the"
hours of :2 A. M. -and. 6 L. Ms of any. weekday. Sald places
shall not-be opened at any time on Sunday or engage:in
the sale or distribution of said alcoholic bevera ges.M

“(2) & resolutlon of the City of Gloucester dated January 3,
/35, which reads as follows S .

WBE IT RFSOLVED BY CONWON COUNCIL of tne Clty of :
Gloucester City, County:of Camden, from and after the pas-
-sage of this resolution, that the sale of alcoholic beverages.
by licensed beverage dealers in the City of Gloucester, shall
be legal until the hour of 2 A,M., .local time, on Sunday,
the first day of the week commen01ng Sunday, January 6

1935.

411 resolutions and parts of resolutlons 1ncon51stent
herew1th are hereby: repealed.“-r -

-(3). A resolutlon of the City of Cloucester dated March 7,
,35, which reads as- follows: ~

"BEvIT RESOLVED by~Common Council -of. the City of Gloucester
City, County of Camden, from and after the passage of this
resolutlon that the. Sale of alcoholic beverages by licensed
peverage dealers in the. City of"Gloucester City shall be
legal until the hour of 2 A.M., local time, on Sunday, the
first day of the week; and. from the hour of 3 P.M,, local
time, on Sunday; the flrst day . of the week until the hour
of 2 A. M. local time, Monday.

All resolutlons and parts of resolutions inconsistent
herewith are hereby repealed.’
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o (k) An ordinqnce of the Citv.&f éloueeetef{edopted:Februaryfh,
‘ 1930, Which reads 1n part as follow, s _' R <

"Section 3.; No alcoholic bevera G5 shall be cold served
or delivered nor'shall any llcenoee suffer or permlt the
“sale, service or. delivery of any alcoholic beverage upon
any licensed premises directlj or 1nd1rectly, between the
hours of 2 A, M. and 7 A« P~ any weekday or between 2 A. M.
-and 3 P, M. on any -Sunday; provided; howéevér, that begin-
ning with the ‘last Sunday in April of each year and ending
with the last Sunday in September of each’year ‘the time
as aforesaid shall be computed in accerdance w1th Daylight
Saving .Time." : i v

”Section lO. Nhenever New iear?v Day falls ‘on “any ddy )
except Sunday, in addition:to the opening ‘hours above pro-
vided for, this said opening. hour shull also be from 2 A.M..
to 7 A. W. on New. Year’s Day.™

Tt 1s;1nconce1vable-thatvthe actions of the governing body of
the municipality could be binding upon the guestion of the intent of
the statute. .But admitting this to be true, merély- for the sake of

- argument,-.an examination of the -several resolutions and ordinances
clearly demonstrates that the said governing body itself clearly
recognized that there was no distinction between a "business® day and
a calendar day. They demonstrated taat express, special znd separate
provisions must: be made for uunde, ieeo, from midnieht Saturday to
midnicht Sunday,- from that made for a weekday. This 1s contrary to
plaintiff9s present position. Plaintiffts arfument insofar as local
action is- concerned, in the lig! t of tne e%ove OfflClal action, is in
any. event, w1thout merit.

In addition, plaintiff argues that the 1nterpretatlon by th
Director of the DiViSion ofﬁAlcoholic Beverage Control, or his: prede—
cessors, has accorded to the- word Sunday, as used in the pertinent
statute, the meaning for which he argues. ' He has cited various con-
clusions of the Alcoholic- Beverage Commissioner to sustain his
position. Such constructions are entitled to be given great weight,
since they embody long standing statutory construction by the .
Director, Passarella V. Board of Comm1soioners, I N. J. Super. 313
(App. Div. 19h9) Cino v. Driscoll, WjO N. J° Lo 5)5 (Sup. Ct 1043).

The case. of W1111um Vessos and Cne leo Murphy, tradinﬁ as
Golden Moon v. Township Committeerof the Township of. Sprlngfield
(Burlington County), Bulletin 793, Item 6, cited by plaintiff, does
not sustain his p031tion. Ls a. matter of fact, the Comm1551oner_
there de01ded thdt a referendum-which prevented Sunday alcohollc.‘
beverage sales prohibited such sales from midnight Saturday. to mid-

ght Sunday. The.balance of plaintiffis ar: ument as to the efiect
OL this conclu51on 1s too strained for conuideration, :

The remaining rulings 01ted by tne niaintlff do not sustain
his p031tion. . : N

In further substantlatlon of the concluswon that the said
Director has interpreted this provision.as now Qrgued by defendants,
uhey have cited Bulletin 520, Item 7, which' again reiterates the con-
clusion that such a referendum prevents sales at any time on Sundaye.
Although-this bulletin 'does not come- within the confires of .Cino . ve.
Driecoll,.lBO N. Jo. Lo 535, it 1i¢ significent that the legislature
has failed t¢ indicate.its disansroval theresf since the Director .
published the bulletins in question. Lutherford Lodﬁe No° 5L7 Vq.
Hock, 1 N, Je Super. 223 (App. Div. 18 LQ)

Plaintiff? remaininf.argunent concerns itself with the conten—
tion tnet the iegislature did not intend, by the. use of the word

3.
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Sunday to d651gnate the calendar first day of the week or- the
uebbath but rather, as he states, the "business days“ and, in
.effect, tﬂat the referendum does not suptrsede the ex1st1ng
or01nance. : :

He here argues that under the ordlnence above c1ted adopted
February 4, 1938, the period of tlmc from midnight Saturday until
2 Ao Mo Sunday is to- be ‘deemed portlon of the Saturday %business¥
day and that hence the sales of alconolt. .beverages are to be pro-
ntblued only from.2 A. M. on Sunday.. The solution of this contentlmn
requires an: anqu51 and 1nterp““tat10n of the statute, :

In order to. aSCCrtaln the intent of. tnl sectlon of the Act we
must exsmine ‘the whole of the contes <t of the kct, and the Acts or
parts of Acts. in pari materia. The parts of a statute are to be
viewed in relation to’the whole to carry out the reasonably probable-
legislative intent. Maritime Petroleum Corps v. City of Jersey City,
1 W, Ja 287 (Sup. Ct. 1949): Hackensack Water Co. V. Ruta, 3 N. Jo
139G (Sup. Ct. 1949). o , i | L

There are three methods by which the sale of alcoholic bever-
ges may be limited on Sunday under the statute.

Roe 5o 53:1440‘prQYides in part as'follows:u

The governing board or: body of each municipality may, as
regards said munlcloallty, y ordinance or resolution,
limit the hours betweén which the sale of alcoholic bever-
ages at retall may be made, prohibit th° retail sale-of

alcohollc beveraces on Sunday AR
Re S 33 l 47 has alreaav been ouoted.
Re Se 33 l 7.1 prov1dcs 1n part as follows°

””hentver a: petltlon 51ﬂncd by at least flfteen per centum
(15%) "of* the quallfled electors of any municipality as
evidenced by the total number of vctes €ast as (sic¢) the
then next preceding gener al election; held for the election
of all of. the members of the General ﬁssembly in such muni-.
cipality, shall be presented to the governing board or body
thereof, requesting a referendum on any proposed questions
as to. wnether the 1 ouro'oetween whlca the sale of alcoholic
beverages at retail may be Mudb in- such municipality on
ween days, oundays, eltner or bota, shall be fixed -as pros“ :

”If a maJorlty of the legal voters shall vote afflrmatlvelr
on the, question -of whether the hours of sale shall be-fixed
in the manner-set forth in such cuestion or questions,. the
clerk of the zoverning board or body of such municipality
shall fortnw1th in writing notify the commissioner and
municipal boara, if any, of - the action taken by the legal -
voters of -such munlclpgltty and thereafter the retail sale
of alcoholic beverages may be made dnly within the hours
fixed by such referendum. ovcn sale at any other time
within such ‘municipality sha ll ‘be unlawful wnd constltute
a v1olat10n of this chapter. ‘ .

“If a majority of le@al voters voting upon such question or
questions shall vote in the negative on the questlon of
whether- the hours of sale- shall be fixed in the manner set
forth in such question or questions, the clerk of the
governing board or body of such municipality shall forth-
with in writing notify the commissioner and municipal
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board, ir’ any,’ "of ithe act;on tak _
of such munlclpallty and thereafter the: hovrs between o
which the sale of alcoholic beverages at retail may be
”made may be reculated as tneretolore 1n such munlclpallty.“-

en. by the legal voters -

N It is plaln therefore,_tnat 1t was the 1ntent of the legisla-
“ture;. in the flrst 1nstance -to wvest. thé powér to determine: the ‘hdours
oullnr which sales may’ be made on any weekday and.:Sunday in the local
governing body. There is:an exnress prov1s10n vesting similar power
to declare ‘a- complete brohlbltlon on bnday in seid body. R. S.
33:1-40, supra. This ‘authority :qowever, is subject to the control
.of tnc ﬂquallfled electorsy. in- tnc comhunltv 1n two respects,‘by Re3s
"33 l L7 and R.S. 33 l 47 1. :

By V1rbue of'Ro"S. 33: l bq tne complete prohlbltlon of sales
on sundav is-provided. Upon.the. asccrtalnment of the result of such
a relerendum this statute pr ovideg; - ¢

"If a magorlty of the legal voters votwnc upon the question.
shall vote tYes,' the clerk of the soverning board or body
of such municipality shall forthwith in writing notify the
commissioner and munlclpal board, if any, having authority
to ‘issue such licenses, oi the acc10n taken by. the legal
voters of such municipality and the sale of alcoholic
beverages on Sundays pursuant to. ‘the provisions of this
chauter snall be permltted 1n sucn munlclpallty.“

Wit a maworlty of the leOL voters votlnﬁ upon the questlon
shall vote 'No,! then the clerk of the governing board or
body of such munlclpalltv shall forthwlth in- wrltlng notify
the commissioner and munlclpal board, if any, as the case
tay be, having authority to issue sucn licenses of the

~action: taken bv the legal voters of such municipality, and
- thereupon it shall ‘be unlewful for any person to sell
alcoholic beverages in such munlclpallty on -Sundavs .and
such sale shall- constltute a vvola 1on.of_thls.chaptero
(underscorlnb supplled) - T e

Tne only concluSlon which Ccan’ be drﬂwn from thls language is

‘that if the vote is .in the affirmstive the governing body still
recalns cortrol of thehours by_virtue of R. S. 33:1-40° (”tne sale of
alcoholies beverages on Sunday pursuan to the provisions'of this
chapter shall be permitted in such municipality% -- see above quoted
statute) but if the vote is in the negative,:the governlng body
retains, no control and may not pernlt any sales .on Sunday’ (#it snall
be unlaw1ul;*** to sell elcohol:c oevera&es on Sundayf" ~- gee above
*%Uoted statute) C - : o

_ uV v1r‘tun of Re S0 l~4(.* tnere is n afflrmatlve provision
fora referendum on'salec-onlv during > the specified hours on "weekdays,
¢ Sundays.® * An affirmative .vote. on'such a?rcPerendum makes a sale
during such designated houro-onlv lezel, -andiva sale .on other than the
deSLOnQLed hours illegal. It ‘so. ~emoves ‘the: control to permlt sales
on such other -than: the de51anated nours from -gaid governlnv body. L&
negative vote leavés the: control of nours to the governln bodv as it
exlsted before the referendum.,. f SR
It 1s plaln ‘that the actlon of. the electorate in the event of a
'nenatlve vote’ under Res Se-33:1=47 and an- affirmative vote under R.5.
33:1-L47.1.removes completely from the local governing body the power
" to- auuhorlze such sales except as. prov1ded by the referendum.
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It becomes necessary, therefore, to ae01de what the leglslature
wntended by.the reference to weekdaVS~and Sundayg.' : :

lhe repeated use of the word bunday in R. S. 33:1- 40 and R. S.
33:1-47.1, coupled with the use in the latter statute of the word
weekday, shows an apt,-intentional distinction between said days.
Upon reading these two statutes in the.light 'of R. S. 33:1-47, the
legislative purpose to treat sales. on” weekdays and Sundays ‘as two .
distinct problems, becomeo clear . ,

In statutory oonstructlon tﬂetrenerally accepted meaning of a
word should be accorded to it. In tﬂe abucnce of an expllclt indi-
usares No Jo S. 1l:1-1: Ford ilotor Co. Ve N. 39 Dept. of Labor and
.Lndustl"_y, 5 No Jo L"OL‘, (Duoo Ct.e 1?50)0 ) . .

Tne true mean1ng~of any word is that which best comports with
the subject and generzal object of an act. Maritime Petroleum Corps.
Vo City of Jersey City, 1 N. J. 287 (Supe. Ct. 1949). The statute.
itself furnishes the best means of its own.exposition; and the legis—
lative purpose here is evident when the whole of ‘the prov151on is
related to the obvious policy and purpose. The intent is the essence
end tine 'life of the law. Glick ve. Trustees of Free Public Library,

2 e Jo 579 (Sup. Ct. 1949). On construing a . statute, legislative
intent controls and the intent and enforcement by the court must be
consistent with such intent and not consistent with some supposed
unexpressed intent. - Hoffman v. Hock, 397 (Sup. Cte l952)° Lynch v.
Borough of Edgewater, & N. J. 279 (Suoe Ct. 1951), o

Plaintiff has admitted that nornally the word Sunday connotes
the first day of the calendar week, or the Christian Sabbath. Nor .
can we see how he could deny such a meaning. In addition, the
normal meaning of the word day is the perlod of time during which
tHe eartn makes one revolutlon on its axis. A day begins at mid-
ht and ends the following midnight twentv-four hours later.

lebster's New International chtlonary, 2d Edltlon, contains
the following definitions'

"Days The period of the oaﬂth9s revolutlon on

its axis -- ordinarily a1v1oed into twenty-four
hours., It is meusuled by the interval between
two successive transits of a celestial body over
the same meridian, and takes a spe01flc name from
that of the body skick, :

#"The. mean solar day used in ordinary reckoning of
time, and among most modern nations beﬁlnnlng ‘at
mean mldnlwht its hours are usually numbered in
two series each from one to twelve,¥

”Weekday: Any day of tbe week except Sunday.

#Sunday: The first da“ of the week, regarded by .
‘most Christians as a day for rest from secular
employments and for religious worship:-the
Christian:Sabbath: the Lordts day. It is kept
as a weekly commeration (sic) of the day of

“Christ's resurrection and as the Christian
analogue of the Jewish Sabbath.?®
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See alco State Ve Reade 9A s J"LL'5'6 (Sup. Ct. 1923):

State v. Williams, 30 N. J.. L.,*O2 (Sups Cta. 1862)3-Houtsch:v.
.Jersey City; 29 No J¢ L, 316" (Sup._CL 1061)5 Rlchardb v.,Beyonne
67 N. Ji L. 490 (oupe Cte 189 ) e e

The leglslatlve 1ntent seemo cleqr to make a d1 tlnct on 1n
tire hontrol of the sale of alcokoliec. beveraees on. weekdays and .
Sundavs. The ordinary and true ieaning of tbe words weekday and
pvnad3 is as above stated. As here used,.the word. Sunday means tiie
- calendar twenty-Tour hour aay which commencee at -midnight on Saturday
i nc ends at mldnlgqt on Sunday. In view of the apparent legislative
intent to vest absolute control in the adoptlon of permissive nours
DY rf*crendum under Ko Se 3331-47 in the Plectorate ,, and the removal
of any power from the goverming body td dc51gnatc hours where as
here, there was a majority negative vote, it follows that the true
'1ntcnu was as well to repeal, at least by 1mpllcat10n any ordinance
.which had been adopted by tle governing body prlor thereto and. ]HCOH—
sietent therewith' . , . :

3 Judement w1ll be entered accordlnrlv to.the effect‘that as a
: ;esul+ of the above referendur, -all sales’ of alcoholic:beverages in
.the City- OL Gloucester City during that twen ty-four-nour period firom
midnight Saturday to midnight Sunday are prohlblted and -that -any.
ssale” durlnw such perlod of tlme is illegal, as in.N., J« S. 3331-47
medo and’ rrov1ded. < : Sl

B ]

o

Decided: February 24,_1953.3

2. APPELLATE DECISTCNS - FOOD FATR. STORES OF NEW JERSEY, INC. v.
‘CLIFTON AND KORDUSZEWSKT. o | |

PUCD FATR STORES OF NEW .~ )
JiRSEY,. INC., | o
o ' Appellant, )
- ON APPEAL
“Vs~ .. - . . <. ) . CONCLUSIONS AND ORDER
HUNTCIPAL BOARD .OF ALCOHOLICK ~©.°\ =~
IVERACE CONTROL OF THE CITY 6F - o
CLIFTON and. ADAM KORDUSZEWSKL, = )"

' ’ 5 Respbndents° )a,,
Stein and uteln, usqs,, by Frederlck L Feldmen Esq., Attornevs for
’ppellanta,
John G, Dluhy, qu., Attornev for,aespondent NUn1c1pal Board of
. Alcoholic Beverage Control.
Frank W, Shershin, Esq., ﬁttorne; for ObJectors.

BY THE DIRchoﬁo’”‘

This is an appeal from the donlal of a traﬂsfer of a llmlted
retail dlstrlbutlon llcense from. Adan horduuzewokl to appellant, and
from premises.74 I {napp: Avenué to premlseo 527 Piaget. Avenue (Route
Ho. 6), City of Fllfton,.‘The two premises mentioned ﬂereln are loca-
ted in different’ sectlons of tne Clty of Cllfton., .

At a meeting of respondeﬂt Board of Alcohollc Beverage Control-
on September 22, 1952, the members thereof voted unanimously to deny.
the transfer of the llqense in question.

In its answer filed hereln respondent Board advances as reasons
for its action thats: (1) the pubilc interests and welfare of the com-
munity will not be served by such transfer: (2) there are sufficient
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plenary retail distribution and consumption licensees and limited

retail distribution licenseés in the vicinity in the proposed loca-

tion to serve the needs of the community: (3) the neighborhooed sur-

rounding the proposed location is such-that the proposed establish- .

ment is not:desirable: or condu01ve to the nealth or welfare or tne
unmunlty.- ST oo &.

it the hearlng Sldney We Ellse employed as A551stant Store

wanarer by appellant, testified. tnat the neighborhood wherein appel-

lentis premiges are located is both residential and business in
character; that the residential sections are composed mostly of
garden apartments; that appellant serves #iiok between seven to eight
thousand customers a week®; that two package goods stores and a
tavern dre located on the same side of the highway as appellant’s
premises, at a distance of ‘g bout three blocks®, ,

This is the onlv witness produced by appcllant in an effort to
establish a need for and a convenience -to bc served by the transfer
of the license tocppellant?s premlscs..; .

It further appears, from the cv1dence presented by two obﬂoctors,
that there are five licensed premises w1t11n a mlle of appellant?s
premises at 527 Piaget. Avenue. :

The transferof a liquoer license to other persons or premises is
not a right inherent in the license but is, rather, a privilege
wiich the issuing authority may zrant or deny in“the exercise of a
reasonable discretion., When the transfer is denied on reasonable

- grounds, such action will be affirmed. Drucker v. Trenton, Bulletin
L7k, Item 9: Kuensell v, Pemberton, Bulletin 832, Item 1l; DeCapua
V. Ccean, Bulletin 941, Item 1, and cases cited therein.

The question whether a license should be transferred to a par-
ticular location is a matter confided to the sound discretion of the
issuing authority. The burden of showing tiaat the issuing authority
abused its.discretion-rests with appellant. Riscamp,et al, v.
Teaneck, Bulletin 821, Item-8; Kuensell v. Pemberton, supra; Minsky
V. oodbridge, Bullctln 897, Itcm 3; DeCapua v, Ocean, supra..

The State Director's function on appeals of this type is not to
substitute his personal opinion for that of the issuing authority,
but merely to determine whether reasonable cause exists for its
opinion, and if so, to affirm, irrespective of his personal view on
the subject. Kuensell v, Pemberton, supraa

After consideration of all the evidence in the 1nstant case, I
am unable to find that the action of the members of the respondent
Board of Alcoholic Beverage Control in denying the application for
transfer was arbitrary and unrcasonable so asto constitute an abuse
~of discretion warranting a reversal of its action. In view of this
fact, it is unnecessary to consider any other matter raised by the
respondent Board ‘of Alcoholic Beverage Control herein.

The action of the respondent Board of Alcoholic Beverage Control
in denying the application for transfer is hereby affirmed.’

Accordingly, it is, on this 24th day of February l953,

ORDERED that the action of the respondent Municipal Board- of
Alcoholic Beverage Control be and the same is hereby affirmed, and
the appeal herein be and the same is hereby dismissed.

DOMINIC A, CAVICCHIA
Director. '
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3. ALIENS - "HEREIN OF TRLﬁTlﬂu B?TFMAH UFITuD STATES AND FOREIGN

COUNTRIES - LIST OF TREATY CCUNTRIZS .

The New Jerscy Alcohol;c Beverage Law prohibits aliens from

"holding liceénses or holdlng in:excess of 10% of stock in any: cor-
vorate retail licens s€e. (except in the gcdse of & corporation, for
premises operated as a bona flde hotel or, in certain instances, at
an airport). Such law further. prOplblts the meloyment of any elien
uapon licensed premises unless such alich has obtained™an émployment
vermit from the.Division of Alcoiholic Beverage Control. Rev1ocd
Statutes: 33 - 1- 2L, 259 Rule 5, btﬂte uu“Ul?thHS No. 13,

”here nowever, a treaty is in existence between the United
States and a ‘Tforeign. couat 'y, whereby nationals of the foreign
country are r*uaram:eed the samc trﬂdp privileges as United States
citizens, uch treaty supersedes tie New Jersey hlcoholic Beverage
Law and State Reg UlatIOHS with the congbquent résult that alien- »
nationals of such foreign country are eligible for license and for
crployment without permits Rec. Guuklnd Bulletin 130, Item 53
Re IcGuigan, Bulletln R28, Item 2: e oacks Dulletln 9#2 Ttem C.

zccordlng to our. most recent de1ce from the United States
Department of State, alien nationels of the countries listed below
are afforded re01procml trade privileges with United States citizens.
Lccordingly, alien nationals of these countries, who are otherwise
p roperly qualified, may (a) hold licenses; (b) hold stock in licensed
rporations; (c) be employed upon licensed premises without: permit.

Argentina . _ : Greece -
fustrie = - _ Hondureas:
Belgium - : . Ircland
- Bolivia , R o Italy -
Borneo - - ' - Latvia
China- -~ - o Liberie
Colombia © ‘ S Horwey
Costa Rica c . Perazuay
- Denmark T Spain
Bl Salvador =~ . . Switzerland
ostonia o : Thailand
Sthiopia- . ' Turkew L
Finland - T - Yugoslavie

Great Britain, including
netionals of Scotland ana

. other British territory in
Europe, -but not including
‘natlon“ls of British territory
not in Lurope: sucu as Canaac-

The for6001ng llot ouﬂcrse les all previous llsts of fr@atv
countrles. S . : :

: - . DOMINIC A. CAVICCHIA
Directoro

‘Dated: liarch 9, 1953.
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Lo APPELLATE DECISIONS;- SCHJA“ JEDI: V..FAIﬂVIEN.:

FRLNCES SCHWANWEDE, = Sy
: s Appellant, ) , i -
et » . " ON APPEAL:
BGRCUGH COUNCIL,OF,THE BoRouge ) - CONCLUSTONS AND ORDEE
CF PLIRVIDW, T

Pesnondent.ﬂ
oern;ra é.—ﬂhlte: ﬁsa,: Attorney for Apnellant.
Fraenk J. Raia, Esq., Attorney for Jespondent.
Cohen and Turtz Esos,, by °ydnpy I Turtz, ©5sq., ﬁttorneys
for ObJectors.

BY THE DIRTCTORO

This is an appeal from respondentts action, taken on October 6
1952, whereby it denied appellent?ﬂ ulmu;teneo s applications for
(a) the transfer of a plenary retail consunption license from William
Jo Winn to appellant, and (b) the transfer of said -license from prem-
‘ises at L4LO08-4L10 Fa alirview-Avenue %o pﬂew1geo at 332:Bergen Boulevaro,
Fairview., The Bergen Boulevard premises are.approximately a quarter
of a mile distant from the - FDleieW Avenve~premises.

The petition of appeal alleges in eflect that the action of
respondent on October 6, 1952, was erronecus in . that (1) it attempted
without authority, to- revoke a previous greanting of said applications
on September 23, 1952 ;and’. (2) it was capricious and did not consti~
tute a valld exer01oe of dlquetwoqo : S « ’

The evidence 1n-tnls case eot“blluaec the follow1ng factsa
Thefapplications were filed.w1tn respondent on September 17, 19523

Notice of the making of said-applications was publishéd in a
newspaper on September 19, 1952, and September 26, 19523

£t a regular meeting held on September 23, 1952, respondent
adopted a resoluticn, the pentlnent portions of which wer
recorded as- follows. T

~»"Tne C]erk reported ne had recéived two applications from
Frances Schwanwede for tranolel of Plenary Retail Cohsumption
License held by William J. Winn for premises ,08-410 Fairview
Avenue: and another for transfer for tihe same person.from

L08-410 Fairview Avenue tc 5322 Bergen Boulevard, Fairview,
The Clerk recad the report of the Chief of Pollce, William
D. Ackerman, who said he had 1nveotlgated ‘the applicant and

o,lound no reason why the transfer could not be granted for
the premises.: Councilma n,nanno, Chairman of- the Beverage
Committee moved, seconded by Councilman- Hofmeister, that

. the request be nfanteo ef¢e0o1ve'oepocmbar 26, 1952,

- Prégident of the Council Caute1 requested the r017 be called
on the-applications. Voting 'y'? President of the Council
Castel, Councilmen HOLN@LQLC Focorelli, Hanna, Corday, and
;Stetnu. Carrled““ R .

Onfoeptember 25, 1952 petltlon obgectﬁn te the transfer of

. the license and sig ned by twenty-orie persons was filed with
the Borough Clerk. The Cler s mnedlately notified the Mayor
and the members.of the Borough Couicil, and was 1nstructed
‘not to transfer the llcenqo untll a neaflnc could be held
on the petitiong -
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On September 29, 1952, a.public hearing was held.by respondent,
at which all interested parties were given an opportunity
to be heard. At the conclusion of the hearing the Borough
Clerk was directed not to “issue® a license until a decision
had been reached; 'W-“

At a special meeting held on October 6 1952 respondent adopted
a resolution, the pcrtlnent oortlons of Wthh were recorded
as followsa

YWHEREAS, a public hearing was held by the Mayor and Council
on September 29, 1952, at which time the applicant and- the
obgectoro were glven an ooportunlty to be heard; and

YWHEREAS, after hearlng all the erguments pro and con at said
meetlng, the Mayor and Council have determined that:

(1) The building at 322 Bergen Boulevard is an open-front
construction in the nature of & roadstand, located on
a very heavily traveled hizhway.

(2) That the business now conducted on said premlses is the

sale of clamg, oystors, frankfurters and soda to the
general public., _

(3) The odors and noises emanatln therefrom are not conducive
to good. health,

(4) The sale of alcoholic beverages on said premises would
-attract undesirable patrons, and thus 1ntcn51fy the
noises which would further disturb the peace and quiet

- of the neighborhood.

(5) hutomobiles entering and leav1nw said premlse% would
cause a serious traffic hagzard, thuu necess 1tat1ng
traffic and police control.

(6) The granting of the transfer qpplled for would tend to
invite similar type of roadstands and business in the

: area. .

(7) There are at present four other Plenary Retail -Consumption
- Licenses in the immediate vicinity, which, in the opinion
. of theé Mayor and Council, are too many licenses for the

area, ' ‘

”NOW THEREFORE BE IT'RESOLVED, that for the reasons abovemen-
tloned “the Mayor and Council of the Borough of Fairview, does
hereby deny the application for transfer of Plenary Retail
Consumption License C-18 from 4“ —AlO Fairview Avenue to 322
Bergen Boulevard° and : .o . —_

”BL IT. FURTHER REQOLVED tha corles of” thls resolutlon be
forwarded to 1nterested partiés. - T N

“ fCT.roll oall, Votlng ?Aer“E CasLel : ofmeister, Focofelli,
Hanna, Corday and Stctka. Car;led &

At_e regular meeting held on October 14, 1052 respondent adopted
a resolutlon recorded as followso : .

VEREAS a mlsunderstandlng ex1sts'as to the actual motion
made by Councilman Hanna; Chairman of the Beverage Committee,
‘on -the action to be taken on the application for “transfer of
Plenary Retail Liquor License from 408-410 Fairview Avenue
to 322 Bergen Boulevard presented at the regular meeting of
. the Mayor and ooun011 held on September 23, 19525 and

“J{EREAS Councilman Hannu stdtes that hlS motion was in effect
as followsa "That the matter be referred to the Beverage Com-
mittee with powor to act to grant said request if no objections
be raised, to be effective September 26,.19527; and
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WWHEREAS, Councilman Hofmeister; who seconded said motion,
states that he recollects the motlon a8 aoove stated°

“NOW TdEREFORE BE IT. RLSOLVED by the Kayor and Coun01l
of the Borougn of Fairview that 50 much of the minutes of
the regular meeting of September.23, 1952, relating to the
transfer of the liquor license. above referred to, be cor-
rected to read as follows:. ¢?Councilman Hanna, Chairman of
‘the Beverage Committee, moved, seconded by Councilman
Hofmeister, that the matter be referred to the Beverage
Committee with power-to act to grant sald request, if no
obJectlons be ralsed to be einCthO September 26 19527

#On roll call, votlng on above resolution;. Coun01lman Castel,
Hofmelster, Focorelll, Hanna, Corday and Stetka, Carried.™

"In view of the above facts, we mav now turn to a- con51derat10n
of the merits of the appeal, -

ks to allegation (1) hereinabove set forth: If the minutes of
the regular meeting held on September 23 are considered as corrected
in accordance with the minutes of the regular meeting held on
October 14, it is apparent that there was no valid granting of said
apbllcatlons on September 23, 1952, If the minutes are not consid-
ered as so corrected, the actlon taken by respondent on September 23
was nevertheless 1mproper. Re Se 3351~ 25 and 26 require that an '
- applicant. for a license or transfer of a license' #shall cause a
notice of the making of such application to be published in a form
prescribed by rules and regulations, once a week for two weeks suc-
“cessively in a newspaper *k.% It is true that in Re Novack, Bulle-
tin 17L, Ttem. 6, Commissioner Burnett approved a procedure whereby a
local issuing authorlty may grant a license prior to the second pub-
lication of a. notice, but he required that the resolution granting
the license shall be made subject to “the special condition that the
advertising of notice of intention:be completed and proof of publi-’
cation submltted provided, however, that such license shall not be
actually issued untll two whole days shall have elapsed after the
second publication of notice:of intention, not counting the day on
which such publication may .be made, .and, further- prov1ded that if
within-such period, or at any time beroro the license is- actually '
issued, an obgectlon, or a protest 'shall be-filed against the issu-
ance 0¢ such licerse, .the license shcll not be issued until the
further’ determlnatlon .of this board or governing. body.”' The same-
procedure was approved as to transfers of licenses. Re Valicenti,
Bulletin 238, Item 13; cf, Franklin Stores v, Newark et.:.al,, Bulletin
390, Item 5, 1In this case the procedure approved in Re Novack was
not followed. Moreover, it appears that objections were filed before
the license was: transfcrred and, in fact, before the second publica-
tion. . Hence , it cannot be maintained tnat there was a valid greant-
ing of the appllcatlono on September 23.. I flnd that allegatlon (1) .
is w1thout merlt. ,=a A L ) . ’

ks to allegatlon (2) horelraoove et forth.. : It appears that
all interested parties were given an opportunity to- be heard at tnc
public hearing on September 29, Lt the hearing:-of this appeal’ -
Joseph Castel, President of the-Borough Council, testified that
after the ObJCCthﬂS were filed, the members of- the council dlscussed
the question from all phases and from all angles@ He further testi-
Lled as follows° : : S

wije took everythlng 1nto con51deratlon° thc number of taverns,
that is on the Bergen, Boulevard at the present time. We have
four in an area of about a half mile or more. We took into
consideration the people that objected along Jersey Avenue,
whose homes, the rear of their homes are behind this property
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- of Mr., Schwanwede. They runvery close to Ifr. Schwanwede. I
think in one case it might run behind Mr. Schwanwedefs prop-
erty. We took the trafflchazard into consideration, Ve took

the type of building into considération, because of the other
four establishments that have anywhere from twenty-five to a
hundred thousand dollars involved in their business. But one
of the outstanding features was, it was within the past year
or so, that we objected to the .construction of hot dog stands
on Beérgen Boulevard. And we were afraid at the time that we
might leave tne door open for others to-come in and open-up

a stand of a similar nature. Of course, We are very close to
the Borough of Fort Lee, and we know the experience that. the
Bor ough of Fort Lee has had on 31n1lar types of standS'**V

ﬁnd from past experlence around tne area, we know that most
of these hot dog stands, most of these-clam bars, are patron-
~ized by teen-agers more than grown-ups, and for that reason,
and other reasons, we thought we'd deny the transfer of the
cpplication to this particular spot.
layor Battaglia testified tht Ilr. Castel hqd substanulally set
rorth the reasons for the denial of the appllcatlons°

Now, it is clear from the evidence that, at the present time,
there are a large number of taverns on. Berven Boulevard in this secm
tion of the Borough.  One, known as. Eren Lodge, adjoins appellantts
premlses ‘and the buildings are aooioxlmateTJ seven ty feet aparts. .On

the opposite side of" Berﬁen Boulevard, Gay's.Tavern is located approx-
imately three hundred 1eet° Sauter's JS located epprox1mately eight
hundred feet, and the Paradlse is located approx1mately nine hundred
feet from appeilant’s premises. At the hearing herein five persons
who reside in the immediate vicinity objected to the transfer of the -
Ticense because, among other reasons, the building is %in the nature
of a roadstand¥ and because there are sufficient licensed premises in
“the nelgnborhoodo Admittedly, appel lant operates a clam bar,.soe01a1-
1zing in the sale of clams, hot dogs and soda.  There is little, if
any, evidence that there are odors or noises emanating from. apoel«
lantts premises, or that the transfer of the-license would create
traffic hazard or parking nroolen There is, however, sufficient
ev1dence to sustain responden *s action based on the other reasons:
for denial set. fortn in the resolution of (Qctober 6, 1952. Certainly
it lies within the: sound discretion of the local 1ssu1ng authority to
determine whether” an addicional liquor establishment in a- partlcdlar
area-would result in. an undue concentratlon of licensed places in that
area. - See. DeCapua Ve Oceen, Bulletin 9hl Item l and cases therein
cited., : G

In all appeals to the Dlrector the‘burden of proof to establisn
that the .actien of recpondem:.was erroneous rests. with appellant. .
ule 6 of State Regulations No. 15 Lfter: careful -review of the
evidence presented herein, theré is no. indication that respondent s
denial was capricious- or that it-did not constitute a: valid exercise
of discretion. Iiind therefore, that appellant has- failed to carry
the burden of proof. The denial of aopellant's appllcatlon w1ll
therefore be afllrmed.iu_ s : :

Accordlngly, it 1s, on this 24th day of February, 1953,

ORDERED - that the ‘action of respondent be and the same is hereby
- affirmed, and the appeal herein be and tho same is hereby dlsmlssed.

DOMINIC Lo CAVICCHIA
~ Directore. - .-




BULLETIN 960 | PAGE 15,

5o LPP LLATE DLCISIONS - MEVOLI AND WALLACL v, GAMDEN.AND.SHAPiRO

(CLSE NO. 2). o
Case No. 2 . .~ ':'f
MARTON R. MEVOLI and MARY Wi LLACU,
I Appellants, R . . :
R ) 0 oy apeEAL

HMUNICIPAL BOARD OF ALCOHOLIC ) CRDEZR OF DIS CONTINU&th

3EVERAGE CONTROL OF THE CITY COF
CLIDEN, and GEORGE SHAPIRO, )

Respondentg.

Jilliam T. Cahill, Esq., Attornev for Appellants. -
Jonn Je Crean, usq., Attorney for I Respondent Municipal Board.
‘4. George Aarony . Esq,, Attorney for lespondent George Shaplro.

'BY THE DIRECTOR:

This is an appeal from the action of respondent Municipal Board
whereby it granted the transfer of a plenary retail consumption
license (for the 1951-52 llenolﬂg yvear) from Zenon Bubnoski to
respondent George Shapiro, and from premises at 1425 !Mt, Ephraim
’venue to premises at 580 Chestnut Street, Camden.4

The attorneys for the rcspectlve partles hereln have filed a -
written consent to the entry of an order of dlscontlnuance hereln.
No reason appearlng to the. contrary,

It is, on thls 25th day of February, 1053;

URDERED that the appeal hereln ve and the same is hereby
dlsmlssed. : T :

DOMINIC A, CAVICCHIA -
Director,

6. STATE LICENSES - NEW APPLICATIONS FILED.

Peter Hand Brewery Company

1000 West North Avenue

Chicago 22, Illinois. - o : ’ e
fppllcatlon flled March 9, 1053 for leltbd Mholeoale Llcense.

~Lawrence A. PlCClrlllo .
71-77 Hichols Street
Newalu, Ne Je ’

Lpplication flLed Varcn 9 1953 for addltlonal warehouse at
107 Main btreet Avon ‘N J _ . - .

’ DOMINIC. 4. CAVICCHIA'
Director.
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7.

DISCIPLINARY PROCEEDINGS ~ STATE BEVERAGE DISTRIBUTOR LICENSEE - -
FATLURE TO FILE WITH DIRECTCR NOTICE OF DEFAULT BY RETAIL LICENSEE
AND SALE OTHER THAN SALE FOa CASH TO RETAILER ON DEFAULT LIST, IN
VIOLATIGN OF REGULATIONS NO. 39 - LICLNSZ SUSPENDED FOR 5 DAXQ.

In the Matter of DlsClpllnarv o )
Proceedings against . ‘
)

R?MEO DiLUIGI ' - ,
'T/a ATLANTIC BOTTLING WORKS CONCLUSTONS
211-213 N. Massachusetts Avenue ) - SND OEDER“
Atlantic City, N. J., _ ) w

Holder of State Beverage Dlstrlbutor*s
Llcenee SBD-204, issued by the Dlrector)
the’ DlVlSlon of AlCOhOllb Beverage
Control _ )

Leo J. Berg, Esq., Attorney for Defendant-licensee.
David S. Piltgzer, Esq., appearing for Division of Alcoholic
L Beverage Control.

5Y THE DIRECTOR’

e

i“l,  On June 6 lO 13 20 and July 7, 1952 each date being
more than three dayo after a New Jersey retail llcensee
became in default to you pursuant to Rule 2(a) of State -
Regulations No. 39, you failed to file with the State
Director of Alcoholic Beverage Control a notice of such
default, in that you failed to notify said Director that

~retail llcensee «se had failed to make payment for beer:

delivered to it by you on Hay 2, 3, 7, 9, 16 and 29, 1952,
respectively; in violation of nuWe 5(b) of State Regulations
No., 39. '

2, On June 14, 18 21 27, July 2 5, 12 19 26, hugust l
2, 6, 9, September 6 and 19, 1052, FOu sold and delivered
: alcohollc beverages not for payment in casih on delivery to
New Jersey retail licensee ..., which licensee was, at the
time of said deliveries, listed on the default list of the
State Division of hlcoholic Beverage Control, in that you
made deliveries of beer on said detes to sald retailer on
credits in v1olatlon of Rule L{a) of State Regulations
Noe. 30 W . :

The charges hereln are so explicit as to facts relating to this
proceeding that it would be redundant to repeat the facts,

Defendant alleges that the violations occurred through an over-

sight. He was given an opportunity to obtain a special permit. Sece

Bulletin 849, Items 1 and 3. Having failed to do so, the present
proceedings were instituted.

Defendant has no prior adjudicated record. Considering all the
circumstances and the plea entered herein, -I shall suspend defend-
ant's license for a period of five days. Re 0O.K. Bottling Co., Ince,
Bulletin 914, Item 11,

Accordingly, it is, on this lotﬂ day of February, 1953,

ORDERED that State Beverage Distributorts License SBD- 204,
issued by the Director of the Division. of Alcoholic Beverage Control
to Romeo Diluigi, t/a Atlantic-Bottling Works, 211-213 N. Massa-
chusetts Avenue, Atlantic City, be and the same is hereby suspended
for five (5) days, commencing at-7:00 a.m, Harch 2, 1953, and
terminating at 7: OO a.me March 7, 1953,

New Jersey State Library . o\\%ﬂ«% /éﬂ(éméﬂ

Dominic A.~




