
STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street Newark, N. J. 

BULLETIN NUMBER 192 JULY 2, 1937 

loDISCIPLINARY PROCEEDINGS - CRIMINAL ASSAULT UPON A.B~C. OFFICERS -
OUTRIGHT REVOCATION PLUS IMPOSITION OF SEVERE CRIMINAL PENALTIES 

Irvin L. Fritts, Esq. 
Township Clerk of Bethlehem 
Hampton, R. D., New Jersey 

Dear Mr. Fritts: 

June 29, 1937 

I. have staff report of the proceedings before the Tovmship 
Committee of Bethlehem against Andrew J. Sexton, _t/a "The Jungles," 
Route 28, charged with (a) having sold alcoholic beverages to minors, 
(b) having sold and served persons who were actually or apparently 
intoxicated and (c) having allowed and permitted disturbances and 
brawls on the licensed premiseso 

The report states: 

"Complaint having been made that violations 
were taking place in the licensed premises, In­
vestigators Harry W. Creveling and Alfred J. Togno 
were assigned to investigate. 

"On Saturday, June 12, 1937, they proceeded to 
the licensed premises, arriving there at about 
11:30 P. M. Togno entered the barroom while Crevel­
ing remained outside in his parked automobile. 
Togno was served a beer by the licensee's son-in­
law, Thomes Beatty. He observed several persons who 
were intoxicated being served nnd drinking beer and 
heard them use foul and indecent language. Between 
the barroom and the dance hall wore swinging doors~ 
Togno entered the dance hall where he could plainly 
hear all the loud and offensive talk from the bar­
room. He then went ·.)Utside and returned to the car 
in which Creveling was seated. While seated there 
they observed a group of young men standing about 
othel' parked cars on the licensed premises and drink­
ing out of a whiskey bottle. Two fights started 
which lasted from four to five minutes. Finally a 
third fight started and then the lights which il­
luminated the gas pumps were extinguished. At no 
time during these fights did any employee from the 
licensed promises attsmpt to stop them. 

''At this pointj Crc::veling and Togno entered 
the dance hall and took a seat in the booth~ one 
removed from where six boys were seatede The 
waitress placed 2 glass of beer before each of 
these boys~ One of tho boys, later identified as 
Howard Stecker, paid for the beerso 

"The investigators, at this point, identified 
themselves; told the boys not tocrink the beer and 
requested them to remain seated until they could get 
their names, ages and a~dresseSo Stecker rushed at 
Creveling, shouting all the time. There was a scuffle 
and Stecker struck at Creveling v-vho attempted to keep 

\N1@¥w J®~~®Y s~~1~® ur~~~J 
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him seated. A woman interfered and immediately there was 
a rush of men into the room and o. free-for-all took place. 
The boys set upon Creveling and Togno and both were beaten, 
Creveling most severely. Two, later identified as Russell 
Staats and Frank Staats, Jr., took an active part in the 
fight. Togno, soeing Creveling on the floor being assaulted 
and kicked, appealed to the crowd to help himo He heard 
the bartender, Thomas Beatty, say, 'Let him kill himo' No 
one interfered. 

"Togno finally got away and summoned thG State Troopers, 
who arrived shortly after and at 2:30 A. Me the place was 
closed~ 

YTTogno took Creveling home, stopping on the ymy at a 
doctor's office where it was discovered Creveling had suf­
fered e. severe fractured nosG, mul tiplo abrasions nnd con­
tusions about the head, neck, and backo 

"On Sunday:; June 13, 1937, Inspector Higgins contacted 
Prosecutor C .. Ll~)yd Fisher of Hunterdon County who im­
mediately started nn intensive investigation resulting in 
the arrests of 

"l. Andrew J., Sexton, licensee and proprietor. 
He was charged \Vi th having maintained a 
disorderly house; ple~ded guilty before 
Judge Prall in the Hunterdon County Special 
Sessions Court and was fined $150000. 

"2. Sadie McGuil~e, the wo.itross; charged with 
isales to minors' ; pl~aded guilty and fined 

$100000. 

n3. William Deemer, Sro; charged.with disorderly 
conduct; pleaded· guilty; fined $7.50. 

"4. Howard Stecker (Cl minor); charged with having 
misrepresent(:;d hi$ age (under new act); pleaded 
guilty and fined $50.00. Also charged with 
assc:.ult and battGry. Sentenced by Judge Prall 
to Rahway Reformatory and fined $500.00. The 
jail sentence was suspendede 

"5. Russell Sta3.ts; charged vJ"ith asso.ult and 
batteryo Sentenced by Judge Prc.11 to a prison 
term and fined $750o00e The .prison sentence 
was suspended. · 

TT6. Frank Staats, Jr.; charged with assault o.nd 
battery. Sentenced by Judgo Prall to a prison 
ter;m and fined $500.00. The prison term was 
suspended. 

"7o William Deemer, Jr"; charged with disorderly 
conduct; pleaded guilty and fined $7.50. 

na., William Blac1~ (a minor); charged under new 
act with having misrepresented his age; 
pleaded guilty; fined $50.00. 
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"While the charges Were pending against this 
licensee, he voluntarily surrendered his license. 
However, the proceeding:s continued to hearing and 
resulted in a 

Verdict of Guilty. 

Sentence - License revokedo" 

SHEET 3. 

The report speaks for itself. In view of the splendid, 
prompt and wholehearted manner in which the maj estY: of the la-w has 
been vindicated, there is nothing left for me to do except to pay 
deep respect to Judge Horace Prall and Prosecutor C. Lloyd Fisher 
for their action in administering summary justice in the criminal 
matt~rs; to the members of the Township Committee and their attor­
ney, i Anthony Mo Hauck, Jr., for their vigorous and effective 
handling of tho civil charges; and to the Stato Troopers for their 
help in time of need - and heartfelt admiration, as well as sympathy, 
to Creveling and Togno who, realizing what they were up against 
n~vertheless nailed their colors, rose to heights and took it like 
men. 

The Hunterdon precedent is nn inspiration and a comfort. 

Cordially yours, 
D. FREDERICK BURNETT, 

Comrnis s ioner. 

2. MUNICIPAL ORDINANCES - SUBSEQUENT RESOLUTION MAY NOT REGULATE 
CONDUCT THERETOFORE CONTHOLLED BY ORDINANCE UNLESS THE POWER HAS 
BEEN EXPRESSLY RESERVED IN 'rHE ORDINANCE o 

LICENSEES _, CLASSES OF LICENSES NOT CONTROLLED BY THE ORDINANCE 
MAY BE REGULATED BY RESOLUTIONo 

LICENSEES - LICENSED PREMISES - OPENING AND CLOSING HOURS ..,.. 
REGULATION ·INEFFECTIVE ll'JLESS THE OPENING HOUR, AS \NELL AS THE 
CLOSING TIME, IS SPECIFIED. 

Richard A. Jessen, 
· Borough Clerk, 

Kennsburg, New Jerseyo 

My dear Mr. JGssen: 

June 28, 193? 

I have before me your letter of the 23d; also, the reso­
lution adopted by the Borough Council on the 22nd, whicn provides: 

n •••• the closing time for c:..11 promises having a 
license to sell alcoholic bevernges shall be 
three o'clock, A. M.J (Daylight Savings Time)9n 

My records disclose that the Council has heretofore enac-­
ted a regulation dealing with hours of sale and the opening nnd 
closing of plc:ces of business operating under plenary retail con­
sumption licenses. It is Section 15 of Ordinance No. 223 adopted 
July 1'7, 1934 and provides: 

"Section 15. No alcoholic beverages shall 
be sold for consumption in or upon premises li­
censed under a plenary retail consumption license 
except on week days between the hours of 6 Ao M. 
and 4:00 A. lVI., (the follovving morning) cmd on 
Saturdays, Sundays and Days_proceding any Holiday 
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3. 

between the hours of 6:00 A. M., and 5:00 A. M., 
(the following morning), Qirl said hours shall con­
stitute the opening and closing hours for places 
of business operating under n plenary consumption 
license, and no such sales shall be made except 
between said opening and closing hours. In all 
cases the music shall stop one hour beforo the 
closing time.n 

I• 

I find nothing in the ordinance authorizing its amendment 
by resolution. 

In the absence thereof, the resolution cannot affect it. 

The ordinance remains in full force and effect until 
8.mended, repeo.led or otherwise superseded by another ordinancE:;. 
Eisen v. Plainfield, Bulletin 68, Item 12; Sosnow v. 'Freehold, Bul­
letin 68,. Item 13; Re Wahlstad, Bulletin 90, Itt:=jm 3; J{e Reichen­
stein2 Bulletin 105, Item 10;· Re Griffilh Bulletin 117, Item 9. 
Cf. Re Somerville, Bulletin 110, Item 5. 

The net result is that sales of alcoholic beverages by 
the holders of, and the opening and closing of places of business 
operating w:ider plenary retall consumption licenses are governed 
by E~ection 15 of the ordinanc1..=J and that the closing time for prem­
ises operating under plenary retail distribution and club licenses, 
as to ·vvhich tl~e ordinance is silent, is governed by the June 22nd 
resolution., 

Now, as regards the resolution: 

The resolution fixes 6nly the closing time. It doos not 
dc~clare when the premises may reopen. It .follows that they mny 
reopen at any time, ten minutes later if they choose, thereby mak­
ing the regulation a nullity. 

The remedy is to state in the resolution not only the 
closing time but also the hour when premises may again ':)peno 

The re.solution also expressly provides that the time shall 
be Daylight Saving Time. Daylight Saving Time is in use only from 
the last Sunday in April until th(~ last Sunday in September. The 
rest of the year Standard Time applies. I therefore suggest that 
at the so.me time the Council amends the resolu,tion to state the 
oper,i.ing hour, it also strike out "Daylight St::!.Vings Timen and in 
plD.ce thereof .insert "The hours rtJferred t:J shall be deemed to be 
Standard ·Time or Daylight Saving Time vvhichever is the official 
time for the Borougb." 

Very truly yours_,. 
D. FREDERICK BURNETT, 

Co11missioncr. 

TRANSPORTATION H.JSIGNIA - EXTENSION OF THJ1E .. 

NOTICE 
TO ALL ·LAW ENFORCEMENT AUTHORITIES: 

Juno 29, 1937 

Transportation Insignia which are r oquirod on all vehicles 
transporting 2.lcoholic beverages, and Special Perni ts for thE~ rn:1-
ployment of persons disqualified because of age~ residonce or citi­
zenship expire at midnight June 30, 1937. New Insignia and Specinl 
Permits must be obtained for such transportation ~md erJploymonts 
for the next fiscal year, July 1, 1937 through June 30, 1938. 
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However, the issuance of such Insignia and Special Per­
mits by this Department to Retail licensees has necessarily been 
retarded because of the delay of some of the municipal issuing 
authorities in certifying the issuance of such licenseso As a 
result, many retailers throughout the Stnte will be without the 
1937-38 Insignia and Special Permits on' July 1st. 

To avoid hardship and inconvenience to these licensees 
who have been issued licenses but to whom no Insignia or Special 
Permits have been issued because of t~e delay in certification of 
issuance of the license, an extension of the 1936-37.Insignia and 
Special Permits has been granted to midnight, July 30, 1937. 

D. FREDERICK BURNETT, 
Commissioner. 

4. APPELLATE DECISIONS - CIRIGLIANO v. HAIVIILTON TOVVNSHIP. 

MICHAEL CIRIGLIANO, ) 
Appellant, 

) ON APPEAL -vs-
TOWNSHIP COMMITTEE OF THE 

CONCLUSIONS 

TOWNSHIP OF HAMILTON (ATLANTIC 
) 

COUNTY), ) 
Respondent 

-) - - - ·- ·- - - - - - - - - -
Mo~gan E. Thomas, Esqo, Attorney for Appellant~ 
No Appearance on behalf of Respondento 

BY THE CO~filhlISSIONER: 

This is an appeal from denial of a plenary retail con­
sumption license for premises located at 500 South Main Street, 
Mays Landing, Township of Hamiltono 

Respondent denied the license T~vithout specifying any 
reason for its action. No answer was filed herein, but in a letter 
received from the Clerk on June 21st, 1937, he stated that tho ap­
plication was rejected because five residents in tb.G vicinity ob­
jected to the issuance of the license on account of it being a 
residential neighborhood and because the Committee did not believe 
that the building is in fit conclitiono 

As to the reasons already given, it appears that the 
premises which are owned by appellant have been licensed ever since 
Repeal to one Guy Shear el ... who, a few months ago, obtained a trans­
fer of his license to premises located about three-tenths of a 
mile away. The section of the Township in which appellantis prem­
ises are located ·is rural in character and is known locally as 
"Sugar Hill." The t-Jvidencc introduced shows that Guy Shearer has 
always conducted tho premises in a proper manner, and that no com-­
plaints were filed against himo From a photograph taken recently it 
ap1Jears that the building is a tvvo-story substantial structure, with 
a small one-story addition on the side thereof and, according to ap­
pellant's testj_mony, the premises are in good condition. In view 
of this testimony and the absence of any evidence by objectors, the 
reasons set forth in the Clerk's letter of June 21, 1937 are not 
sufficient to support the action of respondent in denying the li­
cense. 

It appeared, however, ~t the hearing that appellant's ap­
plication was filed on April 28, 1937 and denied on May 17, 1937. 
In the meantime, namely, on Mo.y 3, 1937, resp1Jndent adopted the 
following resolutiori: 
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"BE IT RESOLVED by .the Township Committee of the Town­
ship of Hamilton, County of Atlantic and State o.f New 
Jersey, that the number of Pleno.ry Retail consumption 
licenses· issued by the Township of Hamilton, under the 
Alcoholic Beverage Control Act be limited to the number 
of twenty-one (21), with the provision, that, this 
number be reduced to the number of fifteen (15) as those 
now issued in excess of this number be rE?linquished by 
loss through violations of rogulations, causing revoca­
tion or by lapsing for want of renewal as provided; with_ 
the provision, that, such license8S be permitted to make 
sale of their businesses as going concerns and that li-­
cense mo.y issue as provided to such purchasers, and 

11 BE IT FURTHER PEOVIDED that such licen~_Bes for cause be 
permitted to transfer existing licenses to other prem­
ises." 

At the hearing held on June 23, 1937 appellant alleged 
surprise e.nd requested an adjournment to produce proof that when the 

. Township Committee adopted its resolution of May 3 it intended to 
except from the effect of its provisions appellant 1 s application 
and o.nother whlch was pending at that timeo An adjournme.nt was 
granted. 

On June 29 appellant produced Mr. Walsh, the Tax Collec­
tor, vvho was acting as Township Clerk at the meeting on May 3, and 
Mr. Ripley, who was present as a priv~te citizen at that meeting. 
Both of these witnesses testified that befor8 the resolution w~s 
adopted a Mr. Goodman, whose application for a license was then 
pending with appellant's application, asl\:ed the Chairman of the 
Tovmship Cammi ttee if the proposed resolution vmulcl apply to the 
two applications then pending. The Chairman, in the presence of the 
other Commissioners, stated tho. t it WtJUld not o · Mr. Walsh further 
tes·tified that he wrote out the resolution exactly as it appears 
above and read the same to the Committee, vvhich thereupon adopted 
such resolution as read. 

If said rosolutj_on is effective, appellant cam1ot succeed 
because there are already twenty-one retail consumption licenses 
outstanding in the Township. Burdo v. Hillside2 Bulletin 191, 
Item 10. The question to be determined is whether the resolution so 
adopted can be varied by parole evidence. The case of Campbell v. 
Hackensack (Court of E. & A. 1935), 115 N., J. L., p. 209, is o..uthor­
ity for the pro~)osition that the records or duly authenticated 
copies thereof are the only competent evidence of the official ac­
tions of governing bodies, and that they cannot, as a rule, be 
enlarged or restrained by parole evidence. 

The action of respondent is, therefore, .affirmed. 

Dated: June 29, 19370 

D .. FREDERICK BURNETT, 
Commissioner. 
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5. APPELLATE DECISlONS - WALSH v. EGG HAHBOR. 

ROY J. WAi,SH, 
Appellant, 

-vs-

TOVVTJSHIP COMMITTEE OF THE 
TOWNSHIP OF EGG HARBOR, 

Respondent 

) 

) 

) 

) 

-) 

ON APPEAL 
CONCLUSIONS 

Emerson Richards, Esq., Attorney for .Appellant. 
Co Bo Dixon, Esq., Attorney for Respondent. 
Harry Souchal, Esq., Attorney for Objectors. 

BY THE COMMISSIONER: 

SHEE'.I1 7 ~ 

This is an appeal from the denial of 2 plenary retail 
consumption license. The premises sought to be licensed are the 
same as those considered in a prior appeal, decided October 31, 
1936, wherein the t:i..ction of the Township Cammi ttee i.n denying a 
previous application of Walsh was affirmed. W2lsh v. Egg Harbor 
Township, Bulletin 146, Item 7. 

In thc:.t nppeal, respondent set up in defense that the 
premises were in a high-class residential sectiono It appeared, · 
however, that the nearest house. was 7 /8ths of a mile aw;:?.y and the 
nearest grou:!J of houses more thc:n n mile and r.L quarter avv-ay. I 
therefore hBld that reason without weighto 

So the other defenses, save one, set up in tho previous 
appeal, were likewise found without merit or support. 

The one ground on which that denial was sustained was the 
testimony that it had been tho pollcy of the Township Committee to 
refuse all licenses in that suction of the Township locolly ealled 
"West Atlantic City," in wrlich the Walsh prGmises were located .. 

On the present a p~e al, it now appe r:i..r s that eo.r ly this 
Spring, to wit, on March 10, 1937, the Township Commi ttE.:e enac-ted 
a resolution declaring that "that part of the Tovvnship of Egg 
Harbor, between LylJns Court and Fish Creek,. be 2nd hereby is zoned 
against the granting of a lict;nse to sell intoxicating liquors o tr 
Thereafter, on March 24, 1937, Walsh filed his present application, 
which was denied by a 2 to.l vote. Hence this ap?ealo 

The s·.ection thus zoned against liquor licenses includus 
the entir·e residential section of St.)-e~1lled "West Atlo.ntic City," 
and includes about three bloeks of vs .. cnnt land adjacent to Fish 
Creek., Appellant's premises not only :.:1ru not within that zone, but 
are out on the marshes 2500 feet the other side of Fish Creek~ The 
nearest habitation is nearly a mile away. T11e nearest licensed 
~Jlace in either direction is over tvvo miles avray. n 

There is no question of the good char~cter of ap~ellant 
or the high quality cf the reste.urant ·i1f:3 conducts, specializing in 
clams, oysters and lobsters, ·with which he claims, not altogether 
unreasonably, that beer goes together lilrn unto ham w:L th eggs o 

In the face of the fact that the Tovmship Cornmi ttec b.n.d 
s~ecifically excluded the territory where appellant's place is lo­
cated from the z,_)ned section, the testimony offered in sup~port ~)f 
the present denial, that the Jeople of West Atlantic City were 
against the license and wanted to hol~ it as n residential dis­
trict, is a mistaken and arbitrary attitude in view of the physical 
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location out on the SWG.mps in the midst of the cat-tcLils and the 
greenheads. The hope that it may in time become a residc:mtial sec­
tion is the only color for the thought that it now is. 

The o.ction of respondent is, therefore, reversed. Re­
sponc:i.ent l.s directed to issue the license ns applied for. 

Dntecl: June 29, 193? o 

D. FHEDERICK BURNETT, 
Commi's sioner. 

p. APPELLATE DECISIONS - HAGENBUCHEH Vo SOl\IIEHS POINT. 

RICHi\RD J. HAGENBUCHER nncl 
ESTHEH R" HAGENBUCHER, 

) 

Appellants, ) 
-vs- ) 

) COMMON COUNCIL OF THE CITY 
OF SOMERS POINT, 

Hesnond0nt ) 

ON APPEAL 
CONCLUSimrn 

Emerson Richards, Esq., Attorney for Appullantso 
Enoch A. Higbee~, Jr .. , Esq .. , Attornoy for Respondent .. 
Edison Hedges, Esq., Attorney for Objectors, Mnry Strauss and 

Hower To Marsteller. 
BY nm COMIViISSIONER: 

This appeal is from the denial of a plenary retail con­
sumption license for premises located at 528 Shore Ro2d, City of 
Somers Point. 

These promise:s have nlready been tho occ3.sion of an ~p­
peal involving the appellant Richard ,J. Hagenbucher. In January, 
1934 he obtained a plenary retail consumption license for the 
premises, and a renewal later in the same year and again in 1935. 
An nppeal of the 1935 renewal was filed by a nearby resident, re­
sultlng in a reversal on the ground (1) that a member of the local 
issuing authority was empl()yed by Hngenbuch.er and (2) that Hagon­
bucher had knowingly falsified ln his application thc~t he had Dever 
been convicted of a crime. Mo.rs teller v .. Somers Poirl-b Bulletin 
95, Item 11. -

The present application vvas denied •)n February 15., 1937. 
Pur sw:mt to Hagenbucher 's request, the applier:, ti on o.nc. tho posted 
license fee were then returned t() h:Lr110 Such action is legally 
tantamount t:=> nn abandonment of the application and leaves ncthfng 
rer1mining of record from vi.hi ch an appeal may lie. .Q.11inlan v. 
Allenhurst? :Bulletin 81.9 Item 17, and cases therein cited; and see 
Radich v. Woodbridge 2 .Bullotin 88, Item 4. 

Tho forogoing is suffi.cient to justify respondEmt 1 s ac­
tiono However, considerntton of the merits leo.ds t:J the same resulto 

The proposed premises arc3 located on Shore~ Hoad in a de­
cidc:;dly residential section of the municipality.. The nearest resi­
dence is but a few feet south of the ;.>roposed premisss. In the 
vicinity, there are large and attractive homes. Tho hearer, in tt1e 
presence and at the request of counsel for appellants and counsel 
for ubj'ectors, took a personal view of the neighborhc)od; and hj_s 
observations confirm the characterization of tho aren as distinctly 
residential •. 
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Somers Point has a resident population of approximately 
1700 but r.. considernbly lo.rger summer populationo There are al­
rendy outstanding some 20 licenses, all but one or two of which 
are of the plenary retail consumption type. Shore Road along its 
route through the city carries a number of the licensed premises. 
It is the opinion of the City council that an adequate number of 
licenses exists in the general vicinity; and since the time that · 
the license of appellant Richard J. Hagenbucher was declared void 
in 1935, the Council has repeatedly denied applications for a li­
cense covering the proposed site. 

I 

A petition of many residents in the neighborhood on 
Shore Hoad has b<:::en filed with res~Jondent in the past protesting 
against licensing the )roposed premises; and ~t the hearing on the 
present appeal, several of the most immediate neighbors voiced 
strenuous objections. 

I have consistently ruled that where, as here, a neigh­
borhood is residential in character and many residents therein are 
in protest, and a sufficient number uf licensed places exists in 
the general area, denial of a license in that neighb.)rhood cannot 
be said to be unreasonable. O'Rourke Vo Fort Le82 Bulletin 189, 
Item 14, and cases therein citedo 

Furthermore, the evidence reveals that when 'appellant 
Richard J. Hagenbucher previ\)Usly conducted a licensed i)lace at 
the lJroposed :;:::>rernises ,_ his establishment was the occasion :)f many 
com1)latnts by nearby residents., Loud noises continued in the 
place after the closing hours provided by local regulationo On 
several occasions, patrons came ~utdoors and made a public nuisance 
of themselves by vomiting or urinating on the grounds of :nearby 
residents. On one occasion, several persons caused a rowdy dis­
turbance in the place which called for the ])Olice; on another oc­
casion a serious fight occurred immedj_ately in front of the J.Jrem­
ises, with the same resulto On several occasions, sales Yvere nw.de 
on the premises to minorso At various times, broken glass was 
strewn in front of the ~Jremises. Throughuut this period, appellant 
Esther Ro Hagenbucher, the wife of appellant Richard J. Hage.nbucher, 
was living at the premises and hel~ing Nith the business. 

Respondent 1 s action in denying a license to appellants 
cannot be characterized as unreasorn.1ble in view of such conduct. 
The fact that the ~remises sought to be licensed were heretofore 
conducted irnpro~)erly is a i;ro:;er factor to be considered by the is­
suing authority in determining whether to issue n licenseo Mulligan 
v. Lyndhurst..i. Bulletin 146, Iterii 6; see Clark v. Haddon, Bulletin 
187, Item 3. Nor is it sufficient for appellants to disclaim re­
Sl)onsibili ty for the acts con:')laL1ed of. Mulligan v. Lyndh~rst, 
supra. 

In vie-1N of the foregoing findings, it is unnecessary to 
consider the other reasons assigned by respondent and by the ob­
jectors in justification of the denial. 

The action of res)ondent is therefore affirmed. 

Dated: June 29, 1937. 

Do FREDERICK BURNETT, 
Commissioner. 
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?. MUNICIPAL ORDINANCES - APPROVAL - WHEN REQUIRED. 

JVIUNICIPAL ORDINANCES UNLAVvFUL SALES -- EXTENT OF REGULATION. 

MUNICIPAL OHDHTANCES - CONDUCT OF STATE LICENSEES CANNOT BE 
REGULATEDo 

EXCISE BOARDS - MAY BE ESTABLISHED ONLY IN MUNICIPALITIES HAVING 
15,000 OR MORE POPULATION. 

MUNICIPAL INSPECTORS - APPOINTIVIENTo 

LICENSES - ISSUABLE DURING THE FISCAL YEAR TO EXPIHE AT THE 
END OF THE YEAR. 

EXECUTORS AND ADTuUNISTRNL10RS - EXTENSION OF LICENSE UPON DEATH 
OF LICENSEE IS NOT AUTOMATIC BUT SUBJECT TO THE DISCRETION OF 
THE LICENSE ISSUING AUTHORITY. 

PENALTIES - PENALTIES OF FINE OR IMPRISONMENT MUST NOT EXCEED 
'THOSE PERMITTED BY STATUTE - IMPOSITION OF SUCH PENALTIES 
DOES NOT BAR THE SUSPENSION OR REVOCATION OF THE LICENSE. 

SALES TO POLICEMEN AND FIREMEN - RULINGS HERETOFORE MADEo 

LICENSEES - REPORTS TO MUNICIPALITIES DISCOURAGED .. 

LICENSING POWER - NOT DELEGABIJE TO A ~v.LUNICIPAL INSPECTORo 

LICENSEES - EMPLOYEES - IDENTIFICATION - REGULATION SHOULD APPLY 
1rJ ALL LICENSEES AND ALL EMPLOYEES. 

HJURS OF SALE - HOUHS OF ·uPENING AND CLOSING -- APPLICABLE ONLY 
TJ MUNICIPAL LICENSES. 

REGULATIONS DEPENDING F1JR THEIR JPERATIVE EFFECT ON ANDTHER 
JRDINANCE CANNOT BE CJNSIDERED F JR APPR:JVAL VVI'.I1HuUT THE OTHER 
ORDINANCE BEING SUBMITTED. 

Louis Fo Lipsey, 
City Hall, 
Asbury Park, N. J. 

My dear Mr. Lips0y: 

June 29, 1937 

I have before me the proposed alcoholic beverage ordin­
ance for the City of Asbury Park as to which you ask my approval. 

According to Section 37 of the Control Act, my approval 
is required only of municipal regulations which deal with the con-­
duct of ·licensed businesses or the nature and condition of li­
censed premises. Exception is mnde with respect to regulations 
limiting hours of sale. See Bulletin 43, Item 2. 

I am, therefore, considering for approval only Sections 
11 through 15 inclusive and 18. The other sections do not need my 
approval in order to be effective. So long as duly enacted in 
accordance w~th the statutes, they will become legally operative 
without it. With the exception of the title and of Sections 1 
through 10 inclusive, 19 and 20, to which I shall presently refer, 
th~y appear ·to be in proper formo 

In the title, third line, strike out "beverage" and in 
its plnce insert "beverages." In the fifth line strike out 
"deposed thereof" nnd in its place insert "imposed thereon." 
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Section 1 provides that it sh~ll be unlawful for "any 
person or persons to operate, use or maintain any store, dwelling 
or other bl~ilding or premises" for .the sale or dispensing of al­
coholic beverages, ."without a licenst: first had and obtained as 
directed by· this ordinance." The proscribed conduct is the use 
and maintenhnce of premises for the unlawful sale or dispensing of 
2.lcoholic beverages. That is good so far as it goGs, but it 
docjsn rt prevent unlnwful sales not me.de on premises devoted to that 
purpose. The thing to do is to prohibit ull unlawful sales. More~ 
over, while Section 20 penalizes any "pGrson or persons, firm or 
corporation and officers thereof," Soction 1 deals only with "person 
or persons .. n Thus a corporation cot..lld\not be fined under Section 
20 for the operation of an unlj_censed premises, for the reason that 
Section 1 makes it m1lawful only for "person or persons" to do so. 
Further, Section 1 makes it unlawful to maintain any building for 
the ~~ale of alcoholic beverages wi thuut a lice::mse obtained "a~ di­
rected by this ordinance." What about a State licensee who may 
have his plant and salesroom in Asbury Park? I doubt that it was 
y0ur intention to require State licensees to obtain an additional 
_license under the 0rdi.nance. None, in fact, are pr~)Vided. It 
wo11ld. not be legal in any event. r. suggest that·Section 1 be re­
vised to read somewhat as follows: 

"No person, partnershiµj company, corporation 
or associati6n shall possess, sell, distribute or 
transport any alcoholic bE:.:verage in the City of Asbury 
Park in violntion c.1f any of th(:! provisions of 'An Act 
Concerning A.lcohollc Beveragc~s, t passed December 6, 
1933, P. L. 1933, C. 436, as amended and supplemented, 
herein~fter referred to as the •control Act•, or t~e 
provisions of thj_s ordinnncc.n 

Section 2 declares that the Mayor and Com1cil shall be 
HThe Alcoholic Beverage Control Board of the City of Asbury Park." 
According to Section 5 of the Act, only municipalities having a 
population of 15,000 or more, according to Federal or State cen­
sus.? mo.y create Munj_cipo.l Boards of A.lc·.Jholic Beverage Control. 
Asbury Park, according to the last census, has a population of 
14,981. It .may not, then, establish such a board. Strlke out from 
Section 2, "constituted 'The Alcoh,)lic Beverage Control Board of the 
City of Asbury Park', and are hereby." The Soction will then read: 

"The Mayor and Council of the City of Asbury 
Park are hereby designated as the propr~r issuing au­
thority to administer the issuance of all llcenses 
as herein providedo" 

Each reference t.J the Alcoholic Beverage Control Boo.rd in subsequent 
Sections of the ordinance should likewise be exscinded. Use in­
stead "th~ Mo.yor and C~mncil" or trtho license issuing authority" 
or other appropriate designation. 

Sectlon 3 provides :for the eppointmcnt c;if an "Inspector 
to the Board" to lnvestiga te a1Jplicants and premises, to inspect 
licensed premises and to enforce the Control Act and the State and 
municipal regulatj_onso I note that Section 12-(g) refl3I'S to an 
?tAlcoholic Beverage Control Ins.pector." I take it that· this is the 
position created in Section 3. -The inspector should be designnted 
in Section 3 by his official title and thereafter referred t0 by 
that nameo Honce, exscind from SeQtion 3 Han ins:')ector to the. 
Board'' and in ~1lace thereof insert nan inspector designated and re­
ferred to hereafter as the Municipal Alcoholic Beverage Ins~Jectorn 
or some othe1" appropriate name.. There is nothing in the Control 
Act dealing with the a~)pointment or the duties of Mun1ci~xil filco­
holic Beverage Inspectorso In the absence thereof, it would seem 



BULLETIN NUMBER 192 SHEET 12. 

that the authority for such appointments must be derived from·the 
Home Rule Act ~md other pertinent municipal statutGs. It is a 
matter of local municipal law as to which.the City Counsel should 
advise. I express no opinion on t_he validity of· the Section one 
way or the other. 

In Section 4, eighth line, change "retail" to "retain;" 
in the tenth line, change "described" to "designed" and at the end 
of the twelfth line add "and of this ordinance." 

Section 5, as written, is· merely a direction to the 
Council to issuc,licenses in the manner prescribed by the Act. So 
far so good. It occurs to me that what you actually meant was to 
go further and make all licenses granted subject to the terms and 
provisions of the Acta I suggest that the section be revised to 
read: 

"All licenses granted shull be issued in conform­
ity with and shall be subject to the terms and provisions 
of the Control Act and this ordinance." 

To the extent that S0ction 6 deals with license fees, 
it will be satisfactory, provided the fees are fixed within the 
statutory limits. The last paragraph of the section, however, pro­
vides: 

TTAll license fees required. hereunder shall be 
paid in co.sh or by certified check and the full amount 
thereof must accompany each application for licenses 
when presented. All licenses shall be issued for one 
(1) year, commencing July 1st, and ending the following 
June 30th, at midn;Lght." 

While it does not necessarily imply thnt licenses can 1 t be issued 
during the fiscal year, it carries tho inference that if issued 
during the fiscal year the full yearly fee must be paid. License 
fees are prorated according to the effective date of the license. 
If a lic.ense is taken out July 1st, the full yearly fGe must be 
paid but if taken out during the year the fee is prorated from date 
of issuance to the tJune 30 follov-dng. Hence, revise the last sen­
tence of Section 6 to read ''All licenses shall expire at midnight 
June 30th of each year.u No need to refer to the proration of the 
fees as that is controlled entirely by .statute. Sec in the Act 
Section 23. 

In sc~ction 7' lines 1, 4 and 6 insert YTplenary" immedi­
ately preceding "retail consumption.TT In line 5 change "relinquish­
ment" to "surrender.n 

In Section 8, lines 1, ·4 and 6, insert "plenary" "immedi­
ately preceding "retail distributiono n. 

Section 9, which provides that upon the de;::!. th of a licen­
see, his license may inure to the benefit of his personal represent­
ative, deals, in part, with a matter ccmpletely controlled by 
statute. Cf o Section 23, 2nd pnragraph, of the Act. "Inuren 
implies that the privileges conferred by the license shall automat­
ically pnsso The Statute requires that the license issuing 
authority, in its discretL.. .. m, Gxpressly authorize the extension. 
If you think it desiro.ble to include such a pr8visicn1 in your ordin­
ance, I suggest you ro~lace your present Section 9 with· tho first 
sentence of the paragraph of the Act indicated. It might better be 
left out entirely; the statute affords both the licensee and-the 
City full protectiona 
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In Section 16, first line, exscind the com.mo. between 
"club" and "license .. " The· correct designation is "club license." 

Section 19, recites verbatim the co.uses for revocation 
specified in Section 28 of the Act. Some of these ca.uses, hovvever, 
have reference only to State licenses; others, only to revoco..ti.ons 
by the Commissioner. There is no need to include them in the 
ordinance. To leave the~ out will help to reduce the costs of 
publicationo I suggest that Section 19 be revised to read: 

"Any license issued pursuant to this ordinance 
may be suspended or revoked for violation of any of' 
the provisions of the Control Act or of thi·s ordin­
ance or of the rules and regulations promulgated by 
the Stnte Commissioner of Alcoholic Beverage Control, 
now or hereafter in· effect." 

Section 20 imposes maximum penalties of fine and impris­
onment of $500 and 364 days, respectively, for violc:~.tion of the 
ordinanceo If' Asbury Park is governed by the Home Rule Act, the 
maximum penal ties tlm t mc:~y be imposed are $200 fine, or 90 days 
imprisonment, or both. Re Hillside, Bulletin 69, Item 9. The 
pc:m:~lttes you may impose depend on· the powers delegated to yc:mr mu­
nicipality in the statutes o As to this, the City Com1sel should 
c::1.dvise c As regards the right reserved to suspend or revoke de­
sptte the imposition of fine or imprisonment, strike out "and in 
addition thereto, said licensee may have said license revoked by 
tho issuing auth:>ri ty for the violation of any section of this 
:Jrdj_nance." nsaid licensee" and "said license" don't refer to 
anythingo Thon, add to Section 20, a separate sentence reading; 
Hpr;Jsecution under this section shall not bar proceeding.s to sus­
pend or revoke the license, pursuant to Section 19a" 

·sectj_ons 11 through 15 and 18 of the ordinance Viihieh 
deal with the conduct of licc;nsed businesses D.nd the nature c:md 
condition o.f the licensed premises require my appr 1:)Vc.l to be ef­
fective. They are npproved. except as follows: 

Section 11, third line, exscind tho comma between TT-hotels'' 
and nguests .. n As it novr stands, the lnst part of the r(~gulation · 
nullifies the first and the net rt":~sult is no regulation at· all. 
I take it that it was ycmr intention t:J prohibit service in any 
room not open to the public generally except in guest rooms or pri­
va to dining rooms of hotels. 

· From Section 12-( c), fourth line, strike out the comma 
betvveen "ment[~.l defective" and "ha bi tunl drunkard" o.nd in its place 
insert the word "or.n As it now stands:; sales to "any mental de­
fective, habitual drunkard"·are prohibited .. I take it that you 
wish tu :1r·ohibi t sales to either mental defectives or ha bi tu.al· 
drunkQ.rds, not solely t :_; those persons v1ho are both mental defec­
tives nnd habitual drtrr1kards. 

Section 12-(d), insofar as it prohibits sales to police­
men or .firemen YTon d utyn is d1sapproved for indefiniteness for the 
reasons sto.tod in re Johnson, Bulletin .110, Item 11. If you will 
revise it and resubmit it along the lines of the regulations in 
re Miller, Bulletin 117, Item 3 and Bulletin 117, Item 7, it will 
be approved. 

In connection with Section 12-( e) which ~)rohibi ts the 
em~loyment of minors to sell or solicit the sale of alcoholic 
beverages, see Rule 2 of the Rules Governing Employment, pamphlet 
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Rules, page 16, which also prohibits minors from serving or handl:ing 
alcoholic beverages. I suggest that you revise 12-(e) to make it 
as broad as the State Rule. 

Sectioµ 12-(f) requires monthly reports by each licen­
see of the amount of alcoholic beverages on hand, the source of 
supply, the means of delivery, the number and size of containers 
purchased, the age and brand of the beverages, and such other in­
formation as may be requiredo Teclm.ically, I suppose it is within 
your power to require such reports and therefore I shall give the 
regulation tentative approval. But it does seem to me that the 
information thus elicit·ed will be of little or no actual vnlue. 
The Tax Department uses such reports to check back against whole­
salers. Yours will b8 useful only as an inventory and will be out 
of date the day after it is filed. Licensees are now required to 
submit monthly report of sales to the State Tax Commissioner; 
there seems to be no real need for imposing the additional burden 
of a similar municipal reporto Unless you have some specific use 
for the information in mind, I suggest that you exscind this sec­
tion completely. At any rate, the reference to the "Alcoholic 
Beverage C::mtrol Board" should be stricken out. See my comments 
with respect to Section 2. The report, if required, should be made 
to the City Council. 

Section 12-(g) is disapproved·o As drawn, it gives the 
Municipal Alcoholic Beverage Inspector a veto power over applica­
tions if he does not .napproven the licensed premises. No such 
power may be delegated to the Inspector. Applications may be gran­
ted or denied only by the Council. R~ Guttenberg, Bulletin 66; 
Item 8. Likewise, the provision that for failure to "abide by any 
directions for a change in the premises about to be licensedn the 
application shall be denied, is also bad. So also, the.reserva­
tion of power to revoke a license for alteration of tho premises 
"in any way contrary to the directionsn of the Inspector, goes en­
tirely too far. Licenses may be revoked only f.or good and suffi­
cient cause. I suggest that you omit 12-(g) entirely. The right 
to inspect premises of both applicants and licensees is conferred 
by statute. See re Schwenker, Bulletin 187,. Item 10~ Municipal 
license issuing authorities may, in their discretion, deny licenses 
for premises found to be unsuitable or grant the applications Uj)on 
special condition that the defect described shall first be reme­
dieda Re Salter, Bulletin 184, Item 8 and·the items cited therein. 
No need to reserve these powers in the ordinance. 

Section 12-(i) through 12-(m) which deal with the iden­
tification of persons engaged in the liquor trade ap~ly only to 
licensees, their agents, partenders and waiters. Agents, bnrtenc1ers 
and waiters do not comprise all em~loyees of licensees. There 
are, in addition, managers and others acting in executive caiJaci-. 
ties, chefs j· kitchen help, cashiers, bus boys, ~Jorters, musicians 
and entertainers. SlDuld not the rulos also apply to them? And 
what about corporations? You canit fingerprint a cor,or~tion and 
whero· the officers, directors and stockholders are not themselves 
actually engaged in the business as agents, bartenders or waiters, 
under your rules no identification would be required. 

If you want to make a clean sweep of it and make these 
regulations really effective, the thing to do is to make them ap­
plico.ble to every individual, partnership or corporation holding a 
license and to all ~ersons connected in any capacity whatsoever 
with the licensee's alcoholic beverage business as director, offi­
cer, stockholder, partner, owner, employee or otherwise. Then you 
will have real control. · 

Section 12-(i), as it now stands, purp8rts to call for 
questionnaires regarding the location, nature and condition of 
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licensed premises and the personal history of employees, from the 
licensee and also from his agents, bartenders and waiters. The in­
formation regarding the premises should be required of thG licensee, 
not of his employees. The personal histories should come from the 
individual employees themselves. There is nothing in the section 
requiring personal histories of licensees. As noted above, such 
a regulation to be reQlly effective should apply to all in the 
industry., Correct the reference to the "Alcoholic Beverage Con­
trol Boardo" See re Section 2 above. 

Sections 12-(j), (k), (1) and (m) should, as pointed out 
o.bove, likewise be made to apply to n.11 licensees and employees. 
As now worded, they apply only to some employees and not at all to 
corporations. Also, correct the references to the Alcoholic Bev­
erage Control Board. 

In Section 12-(k) change the vvord nresolution" in the 
fifth line to "ordinance" and then put a c0mma between "ordinance". 
and "which." Also, in the sixth line:::: change "exhibited" to 
nexamined.n 

I note that Section 13 attempts to deal with house-to­
.house solicit,'.ition. Such solicitation has already been made the 
subject of State rule. See Rule 3 of the Rules Concerning Conduct 
of LicenseF;s, pamphlet Rules, Page 55. Please revise your Section 
13 t,J read identically with the State rule. 

Section 14 commences "N'o person or persons, partnership, 
firTn, corporation, limited partnership or association, shall sell 
or serve any alcoholic beverage between the hours of A.r/L. and 
twelve o'clock noon on Sundays,.0.001>" The regulation, as worded, 
will prohibit all servlce of alcoholic beverages on Sunday between 
the stipulated hours wher(0ver and howsoever made, whc?ther by licen­
sees or by persons not holding licenses in their own homes. I take 
it that what you meant to prohibit was the sale or service of 
alcoholic beveragBs on licensed premiieso 

Furthermore, the regulation fixes only Sunday hours. It 
is silent as to weekdays. Your earlier resolutions fix h)lffS of 
sale on Sundays and on weekdays as wello Section 14 itself later 
requires, after making the hours of sale the hours during wt1i-ch 
premises must be closed, that c~msumption licensees shall dra.v: 
aside their curtains and screens during the closed hours on both 
weekdays and Sundays, all of which as regards weekdays is utterly 
ineffective unless y'-m fix the WE}ekc1ay hours of sale o Cf. Re Tufay, 
Bulletin 180 ~ Item 5 o 

Section 14 continues "c . ., •• nnd no place or establishment 
licensed under an Act of the Legislature of the Sta tfZ:~ of Nevv Jersey, 
entitled •An Act Concerning AlcohoLi..c Beverages, t shall be open 
during the above prohibited hours, except that restaurants, drug 
stores and establishments where the ~;)rinci~Jal business is other 
than the sale of alcoholic beverages, may remain open during the 
above prohibited h:mrs for such other puriJoSe$ only. u · Establish­
ments licensed under the Act include those operating under State 
licc?-nses as well as those opera ting ~Jursuant to li-cens~s issued by 
the municipality. I take it that what you actually mt:: an is· that 
the regulation' should al)l)ly only to those licenses issued under the 
ordinanceo Your power to control the conduct of st.::1te licensec::s is 
extremely C.oubtful. The ~!roviso enabling restaurants, drug stores 
and cstablishrn©nts where the principal business is other than the 
sale of alcoholic beverages to remain .open for the privileg~ of 
conducting their other businesses during the hours other licensees 
are rc~uired to be closed, is tentatively approved subj0ct, of 
course, to review on appeal. See Peck v o West Orange Y Bullet:Ln 
1L17, Item 1, Peck v. West Orange, Bulletin 171, Item 10 and the 
items cited therein. · 
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Section 1·4 should be corrected accordingly. I offer for 
your consideration the following: 

"No alcoholic beverages shall be sold at retail 
in the City of Asbury Park between the hours of 

a.me and a.m~ on weekdays or between the 
hours of n.m. o.nd twelve o'clock noon on ~undays. 

I 
nnuri:ng the hours hereinabove set forth when· sales 

are prohibited, all licensed premises except restaurants, 
drug stores and establishments where the principal busi­
ness is other than the sale of alcoholic beverages, must 
likevvise bo closedo Establj_shments where the principal 
business is other than the sale of alcoholic beverages 
may remain open during those hours for the conduct of 
such other business. 

"During tho hours they are required t::) be closed, 
all plenary retail consumption licensees shall draw 
aside any curtains or screens obscuring the vievv- of the 
interior from the street o 

"The hours herc5.nabove mentioned shall be deemed 
to be Standard Time or Daylight Saving Time whichever 
is the official time for tlm City o 

"The hour~> of sale and of closing ·hereinabove im-.. 
posed shall not apply on January 1st of each y8ar .. " 

Beet.ion 15 endeavors to prohibit lotteries, gambling, 
gambling games and gambling deviceso The subject matter is fully 
covered by State rulee See Rules 6, 7 and 8 of the Rules Concerning 
Conduct of Licensees, pamphlet Rules, Page 56. I suggest that for · 
the sake of uniformity you strike out your Section 15 and in its 
place, insert the three State ruleso 

I note that Section 18 prohi.bits plenary retail consump­
tion licensees from having any concert, cabaret, dancing or enter .... 
tainment unless a license, as may be required .by ordinance now 
existing or hereafter enacted, is first obtained. The cab2ret 
ordinance has not been submitted. I do not have it before me. 
Without it.I cannot consider Section 18. 

The approvals hereinabove given are subject, as in the 
ca~e of all municipal regulations given ex parte approval, to re­
view on appeal. See r&.Jiauck & Felterj_ Bulletin 130, Item 3, and 
the items cited therein. 

Inspected by: 

J.L.AHTS 
nndfnnl!JO.~ 

Very truly.· yours,, . ,,, . . ~· 
;· rf / .//~ --

A-~ Yv r-f £1 ~, .. Ji . :J,"~ 
Commissioner. 


