Enforcement Statement on Junk Fees

As our country grapples with an affordability crisis, many New Jerseyans have discovered
a frustrating truth: the prices they pay are being driven up by hidden or worthless fees. These “junk
fees”—often buried in the fine print or revealed only at checkout—are quietly draining household
budgets and deepening our state’s affordability crisis. Fees that are excessive and offer consumers
no real value operate as a hidden tax on consumers, siphoning away their hard-earned money while
providing virtually nothing in return. Consumers end up paying junk fees even when they do not
understand them or are not aware of them. And as technology and artificial intelligence
increasingly shape buying behavior, dishonest sellers have become adept at exploiting consumers
by making junk fees impossible to avoid and manipulating consumers into paying these fees.

New Jersey’s landmark consumer protection law—the New Jersey Consumer Fraud Act
(CFA)—provides a critical bulwark against the endemic practices companies use to hide or bury
junk fees. This enforcement statement describes common junk fees, and it explains how some
widespread practices surrounding junk fees may violate the CFA.! The New Jersey Office of the
Attorney General and the Division of Consumer Affairs intend to monitor and take action against
junk fees to curb abuses, protect New Jersey consumers, and ensure that honest businesses compete
in a fair marketplace in compliance with state law.?

Junk Fees: An Overview

Junk fees—hidden, surprise, or excessively overpriced fees, including those associated
with a good or service that provides little or no benefit to the consumer, or fees that are otherwise
not transparently disclosed to the consumer—are everywhere. These junk fees aren’t just an
annoyance or an inconvenience. They can turn an affordable product into an overpriced one and
make it hard for most consumers to compare a product with other similar products.® The Attorney
General recently explained, for example, how fees imposed on prospective tenants who apply for
rental properties can create barriers to obtaining housing.* For lower-income individuals, an
unexpected or overpriced fee can push them into a debt spiral that is difficult to escape and laden
with even more fees. And when junk fees are financed over the life of a loan or other extension of
credit, the borrower ends up paying additional interest on the higher price over the life of the loan.

Junk fees also steal competition from honest businesses that honestly disclose prices to
consumers. Competition ensures that New Jerseyans are provided with options for better products
at fair prices. But competition is only possible where businesses play by the same rules and deal
with consumers honestly and transparently. To make matters worse, when multiple sellers in an



industry begin to charge the same junk fees for goods or services, that practice can perversely
result in tacit collusion to make illegal fees a standard part of the purchasing process.

There are several common practices in charging junk fees. Fees are sometimes excluded
from the advertised price, or they are hidden in fine print or through the use of deceptively designed
websites and apps that makes them difficult to spot. Sellers may also make misrepresentations
about the purpose of the fee or whether it is mandatory in order to obtain consent. And some fees
are pure junk—excessively overpriced, completely worthless, or providing almost no benefit to
consumers. No matter the form they take, however, the effect is the same: junk fees make it
difficult for consumers to compare prices and products and result in New Jerseyans paying more
for goods and services.

Despite the prevalence of these practices, consumers often feel they have little recourse to
challenge junk fees. When consumers purchase goods or services in the marketplace, they are
frequently bound by contract provisions that mandate that their disputes be resolved through
arbitration in a private, non-appealable forum. Those arbitration provisions, which themselves are
often buried in fine print, also almost universally prohibit consumers from banding together in a
class to address a widespread problem through litigation in a consolidated fashion. That makes it
even more important for the Attorney General to confront the issue.

The New Jersey Consumer Fraud Act’s Protections Against Junk Fees

New Jersey has one of the strongest laws in the country to protect consumers from the
trickery and manipulation that so often accompany junk fees: the Consumer Fraud Act. The CFA
reflects New Jersey’s commitment to ensuring that our marketplace is honest, fair, and transparent.
It is a critical tool in the Attorney General’s fight to make life more affordable for New Jerseyans.’

The CFA prohibits deceptive, unconscionable and abusive conduct. It expressly prohibits:

[t]he act, use or employment by any person of any commercial practice that is
unconscionable or abusive, deception, fraud, false pretense, false promise,
misrepresentation, or the knowing, concealment, suppression, or omission of any material
fact with intent that others rely upon such concealment, suppression or omission, in
connection with the sale or advertisement of any merchandise or real estate, or with the
subsequent performance of such person as aforesaid, whether or not any person has in fact
been misled, deceived or damaged thereby...¢

Unlawful conduct also includes “any commercial practice that violates State or federal law.”” Any
person who violates the law is liable for potential civil penalties of up to $10,000 per violation for
the first offense and up to $20,000 for every subsequent offense.®

The CFA covers a variety of practices that companies use to charge consumers junk fees in
connection with goods or services. Some of these practices are not new, and they have been illegal
for decades under the CFA. Other practices are of more recent vintage, but the CFA is “flexible



and adaptable enough to combat newly packaged forms of fraud and to be equal to the latest
machinations exploiting the vulnerable and unsophisticated consumer.”® No matter how long-
established, practices related to junk fees can be deceptive, unconscionable, or abusive in violation
of the CFA. And these practices can violate the CFA’s prohibitions in multiple ways; for example,
a junk fee that is deceptive may also be unconscionable, abusive, or violate another law.

Deceptive Junk Fees

To start, there are a wide variety of hidden junk fees that may violate the CFA as deceptive
practices. Under the CFA, deceptive conduct includes affirmative misrepresentations about
material information'? that have the “capacity to mislead.”'! The CFA does not require proof of an
intent to mislead or knowledge of the falsity. Under those principles, “drip pricing”—the practice
of hiding mandatory fees by luring the consumer in with a low advertised price and then tacking
on fees later or at the end of the purchasing process—may be a deceptive practice that violates
the CFA.'? This practice makes it difficult for consumers to compare goods, services, and
prices and shop for the best deal because these fees hide true prices. New Jersey recently
highlighted this “bait and switch” conduct in rental housing, leading a bipartisan multistate
comment letter urging the Federal Trade Commission to propose a nationwide rule.!® States
across the country frequently see landlords or property managers that bait consumers with low
advertised monthly rents and fail to disclose mandatory fees that make the true monthly rent
much higher.

Junk fees also can be deceptively hidden through the use of “dark patterns™—tricks
and traps in the design of websites or apps that can hide information through dense fine print
and “terms of service,” pop-ups, manipulated font sizing, text placement, and complex
click-throughs.'* Hidden junk fees are confusing, frustrating, and time-consuming, and they
ultimately detract from consumers’ ability to make informed choices and can deceive them
into choosing goods or services they would not have chosen with honest pricing.

The CFA may also prohibit common misrepresentations that allow junk fees to
proliferate, such as misleading consumers about the purpose of the fee, the recipient of the
fee,'> whether the fee is mandatory or optional, and what value the fee provides to the consumer.
These practices induce the consumer to pay a fee for items they did not want or need. The
CFA also prohibits knowing omissions of material information, such as knowingly failing to
disclose the existence of a fee or the qualities of a fee that would be material to the
consumer’s decision to accept the fee or make a purchase. For example, focusing a buyer on a
monthly payment amount without disclosing that the monthly payment includes an optional
fee may be deceptive if the existence of the fee or its qualities would be material to the buyer.'®

Unconscionable or Abusive Junk Fees

The CFA is not limited to deceptive conduct or just to “shifty, fast-talking and
deceptive merchant[s].”!” It also prohibits conduct that is unconscionable or abusive. The
New Jersey Supreme Court has described unconscionability as encompassing conduct that
indicates “a lack of 3



‘good faith, honesty in fact and observance of fair dealing.””'® Abusive conduct, meanwhile, is
conduct that unreasonably takes advantage of consumers or materially interferes with consumers’
ability to understand terms or conditions."”

Sellers sometimes distort prices by unbundling the true price of a product into an array of
fees for ostensibly separate goods and services. This conduct may be unconscionable and deceptive
when the consumer reasonably believes the unbundled goods or services would be included in the
underlying price and the itemization of separate fees is not otherwise required by law. Much like
the practice of hiding junk fees, unbundling the price of a product into numerous fees can hide the
true price of the product and prevent consumers from comparison shopping. It can also force
consumers to spend more than anticipated when the separately itemized fees are mandatory or so
tethered to the functional use of the good or service that they should reasonably be included in the
price and consumers must pay unexpectedly higher prices as a result. 2

Excessively high fees also may be unconscionable. In determining whether a fee is
unconscionable, courts consider, among other things, the seller’s cost and the corresponding value
of the good or service to the consumer. New Jersey’s recent lawsuit against subprime installment
lender OneMain Financial alleges that the company sold $27 million in loan add-ons for products
that rarely provided any benefit to the consumer who purchased them.?! As the New Jersey
Supreme Court has explained, relevant factors in evaluating unconscionability under the CFA
include whether the good or service is offered “at an exorbitant price” and the practical utility of
the good or service “for the represented purpose.”??

Based on those factors, it may be unconscionable to impose a significant price markup on
a fee for a good or service that provides little or no value to the consumer. One study of fees
charged on over one million add-on products in auto sales showed an average price markup of
170%, including one egregious example of a $2,000 charge for a pen and keychain.?* Indeed, fees
for products or services that provide little or no value to the consumer may be “junk fees™ in the
truest sense of the phrase. Some rental car companies, for example, have imposed “additional
driver fees,” forcing the consumer to pay a significant additional per-day charge simply to allow
someone else—even the spouse of the person renting the car—to drive the same rental car. And
auto lenders have charged fees for add-ons that are duplicative of existing insurance coverage. 2

Conduct that manipulates consumer consent may also be unconscionable or abusive.
Whether consumers have an opportunity to provide meaningful and informed consent for certain
fees may be affected by practices like pre-loading fees onto a contract, pre-checking boxes that opt
the consumer in to fees, violating the provisions of the federal E-Sign Act that specifically set forth
how companies can obtain electronic consent,”®> or employing high-pressure sales tactics that
effectively force consumers into providing their consent. Many of these practices can be present
in a single transaction. For example, New Jersey sued installment lender Mariner Finance, alleging
that Mariner unlawfully manipulated the customer’s consent to be charged for add-on fees,
including by maintaining exclusive control of the mouse and quickly scrolling through electronic



disclosures of contract terms, placing the terms on a screen that was far away and hard for
consumers to read, and other tactics.?® And other government agencies and advocacy organizations
have highlighted potentially abusive practices that manipulate consumer consent in the context of
residential home improvement contracts and solar product installations.?’

Conclusion

Rooting out illegal junk fees will make everyday items more affordable for New Jerseyans.
Doing so will ensure that consumers know what they are paying for the goods and services they
purchase, and it will allow them to compare prices in the market more effectively. Rooting out
illegal junk fees will also allow honest businesses to compete more effectively in the marketplace,
ensuring that their competitors no longer have a leg up just because they can trap consumers into
paying higher prices.

The Attorney General is committed to making life more affordable for all New Jerseyans,
including by enforcing the CFA to root out illegal junk fees. Businesses are encouraged to review
their fee practices to ensure their compliance with the CFA. We encourage the public to tell us
about their experience with junk fees by filing a complaint with the Division of Consumer Affairs
at https://www.njconsumeraffairs.gov/Pages/Consumer-Complaints.aspx.
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