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STIPULATION. 

( Filed 11ay 7, 1928.) 

NEW JERSEY COURT OF ERRORS 
AN.D APPEALS. 

Between: 
JOHN 0. WILSON, LAURAL. 

EvANs, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors of the EsTATE OF 
w ILLIAM B. LIP PIN COTT' 
deceased, 

Complainants-A pp ell ants, 
and · 

10 

WILL I AM H. WINDOLPH', 
w lLLIAM R. GOLDSBOR-
OUGH, GEORGE A. WoNFOR 
and J oHN S. WARNER, 
Def endan.ts-Respondents. 

Between: 
On _A_ ppeal from 20 

Court of Chancery. 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs., ex-
ecutors of the EsTATE oF 
WILLIAM B. LIPPINCOTT, 
deceased, W I L L r A M J. 
LIPPINCOTT, individually, 
and CAROLINE W. LIPPIN-
COTT, 

Cornplainants-Appellants, 
and 

WILLIAM H. WINDOLPH, 
w ILLIAM R. GoLDSBOR-
OUG H, GEORGE A. w ONFOR 
and JOHN S. WARNER, 
Defendants-Respo1 ·idcnts. 

Stipulation. 

30 



2 Stipu lation 

It is hereby stipulated by and betwee n coun sel 
for the respective part ies in these causes as follow s : 

1. That in printing the state of the case, th ere 
shall not be printed with th e complainant s ' bill the 
copy of the agreemen t of sale att ach ed th er eto, but 
same sha ll be printe d only as Exhibit Cl. 

2. That there sha ll not be printed in the state of 
1 O tho case, Exhibit 02 , same being a copy of ag r ee-

ment of sale printed as Ex hibit Cl . 

3. That there sha ll not be print ed the copy of 
tho last will and testa ment an d codicil th er eto of 
vVilljam B. Lippinc ott, decease d, attach ed to said 
bill. 

4. That in printing Exh ibit Cl, th ere shall not 
be attached thereto the sur vey of the man sion house 

20 ·which was attached to the or iginal agr eement . 

5. That there shall not be pri nte d .the pleadings 
in the suit of William J. Lip pincott and Laura L. 
Evans, executors of the E state of William B. Lip-
pincott, deceased, Wi lliam J . Lippincott, individu-
ally, and Caroline W. Li ppincott, complainants, 
ngainst William A . Windo lph, William R. Golds-
borough, George A. W onfo r and John S. ,Varner, 
defendants, except that in connection with said cau se 

30 there shall he pr inted the agre ement of sale at-
tached to the complaina nts ' bill in that cause, but 
there sha ll be omitted there from the sur vey of the 
mansion house which was at tached to the original 
agreement of sale. 

6. Tha t th e decre e of th e Court of Errors and 
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App eals in the case of John 0. Wils?n,. Laura L. 
Evans individually, and William B. Lippinco~t ~nd 
L , 'L Evans executors of the estate of Willi~m aura . , w·1r H W n B Lippincott, deceased, against i iam_ . . i -
d · 1 h t al shall also constitute a determination of 

o P ' e ., L' . tt d the companion suit of William J. ippinco . ~n 
L a L Ev ans executors of the estate of Wilham aur . ' L' . tt . B. Lippincott, deceased, Willia1;11 ~- ippinco ' :n-
dividually, and Caroline W. Lippincott, c_ompl~in-
ants against William H. Windolph, et al., it having 10 
beed stipulated at the trial by couns~l of ~he re-
s ective parties that the sam: situation exists as 
t~ both cases and that the testimony tal~en an~ cor-
respondence introduced in the first case is applicable 
to the second case. 

BLEAKLY STOCKWELL & BURI,ING, 
Solicitors of Complainants, 

PHILIP WEND KOS, 
Solicitor of DefendG1n.ts, William 
H. Windolph and William R. 20 
Goldsborough, 

JosEPH S. Low, 
Solicitor of Def enda(Yl,ts, George 
A. w onf or and John S. Warn er. 

.. ,. .. 

30 



4 Amended Bill of Co1nplaint 

AJ\IENDED BILL OF COMPLAINT. 

(Filed ~1ar. 16, 1927.) 

IN CI-IANCERY OF NEW JERSEY. 

lO To tlze Honorable Ed.win Robert Walker, Chancellor 
of the State of New Jersey: 

The complainants, John 0. Wilson, of the Town-
ship of Moorestown, County of Burlington and 
State of New Jersey; Laura L. Evans, of the Town 
of Marlton, County of Burlington and State of New 
Jersey, and William J. Lippincott and Laura L. 
Evans, executors of the last will and testament of 

20 William B. Lippincott, deceased, respectfully show 
that: 

30 

1. On the 15th day of December, 1925, William B. 
Lippincott, widower, and Laura L. Evans were 
seized in fee simple of all the following described 
tract or parcel of lands and premises situate in the 
rrownship of Evesham, County of Burlington and 
State of New Jersey, bounded as follows: 

"BEGINNING at a point in the middle line 
of the Camden, Ellisburg and Marlton Turnpike 
Road and the Easterly line of Crop·well Road; 
thence ( 1) North tv1enty-six degrees and forty-
nine minutes east, seven chains and four links 
to a point in the land of the Philadelphia, ~1arl-
ton and Medford Railroad Company; thence (2) 
South seventy-one degrees and twenty-five min -

Amended Bill of Complaint 5 

utes East, eight chains and four links to an-
other point in the land of the Philadelphia, 
:Marlton and Medford Railroad Company, for-
merly corner to David D. Griscom 's land; 
thence (3) North thirty degrees and ·five min-
utes East forty-seven links to a stone in the 
Northerly line of the land of the Philadelphia, 
Marlton and Medford Railroad; thence, con-
tinuing on the same course along the line of 
David D. Griscom's land, eleven chains and sev- 10 
enty-two links to a locust stake in a ditch; 
thence (4) still along the line of Griscom's land 
South fifty-one degrees and seven minutes East, 
five chains and fourteen links to a locust stake 
in said ditch, thence (5) still by Griscom's land, 
North thirty-three degrees and forty-nine min-
utes East, twelve chains and seventy-seven links 
to a stone corner, thence (6) still by Griscom's 
land South seventy-one degrees and twenty 
min~tes East, nine chains and twenty-four links 20 
to a. stone corner to said Griscom's land in th e 
line of land of Joseph M. Brick thence (7) along 
the line of Brick's land North twenty-five de-
grees and thirty-seven minutes East, six chains 
and ninety-five links to a stone corner to other 
lands of the said David D. Griscom 's; thence 
( 8) by said Griscom 's land, North sixty-three 
degrees and thirty-five minutes, West, fift een 
chains and thirty-six links to a corner two feet 
Southeast of a stone placed for a corner; thence 30 
(9) still by Griscom's land South forty-three 
degrees and twenty-five minutes West, three 
chains and thirty-eight links to a stone; thence 
( 10) still by Griscom 's land North seventy de-
grees and five minutes West, ten chains and 
sixty links to a stone; buried ; thence ( 11) still 



6 

10 

20 

30 

Amended B ill of Complaint 

by Griscom 's land South fifty-five degrees and 
fifty-five minutes West one chain and four links 
to a stone 10n the ditch hank, thence (12) still 
by Griscom's land South sixty-four degrees and 
fifty-five minutes West, four chains and eighteen 
links to a corner thirteen feet Southeast of the 
center of the bridge on the Cropwell Road 
thence ( 13) nearly along the ditch and by line 
1,of William B. Lippincott land North fifty-nine 
degrees and thirty-five minutes West five chains 

. ' and fifteen hnks to a stake on the Northerly 
edge of the ditch, thence (14) still by Lippin-
cott 's !and, South thirteen degrees and t-\venty-
five nnnutes West one chain and fifty-one link s 
t~ a1; old ,poplar stump, thence ( 15) still by 
L1pp1ncott s land North sixty-four degrees and 
t~irt1-five minutes West, one chain and thirty-
six hnks to a corner; thence (16) South eighty-
two degrees and forty minute s West, one chain 
and forty -four links to a stone, corner to other 
land of William B. Lippincott; thence (17) by 
William B. Lippincott's other la11d South fif-
teen degrees and seven minutes West seventeen 
chains and thirty-eight links to a st~ne · thence 
(18) still by William B. Lippincott's land South 
twenty-two degrees and sixteen minutes W est 
thirteen chains and thirty-nine links to a corner 
in the middle of the aforesaid turnpike; thence 
(19) along the middle of the said turnpike, 
South seventy degrees and fifty-seven minutes 
West, eight chains and fifty-five links to the 
place of beginning. 

CONTAINING seventy-eight and fifty-one-
hundredths ( 78.50) acres of land, be the same 
more or less. 

EXCEPTING thereout and therefrom the 

Ame nded B ill of Comp laint 7 

mans ion house and lot of land whereon the same 
is locate d, contai nin g one and ninety -three one-
hund re dth s ( 1.93) acres, according to a survey 
thereof at tac hed to th is agreement, and SUB-
JE CT to the r ai lr oads' rights of way and the 
rai lr oad's right to use of Station Site." 

2. On the said 15th day of December, 1925, said 
Willi am B . Lippincott, widower, and Laura Evans 
and William Evans, her husband , entered into a 
cert ain agree ment in writing with the said "\Villiam 1 O 
I-I. Windolp h, Will iam R . Goldsborough, George A. 
Wo nf or and Joh n S. Warner, hereinafter called the 
defendants , wherei n and whereby the said William 
B. Lippincott, together with Laura Evans and \Vil-
liam E van s, her hu sband, agreed to convey to the 
def endants on th e 3rd day of August, 1926, the said 
lan ds an d pre mises described in paragraph 1, by 
deed of specia l war r anty, in consideratio n of the 
pa yment by the said de,f endants of the sum. of eight 20 
hundr ed fifty dollar s ( $850.00) p er acre, which acre -
ag e ·was to be ascertained by a survey thereof to be 
ma de by H enry Lippincott of 11:arlton, N. J ., and 
the said def end ant s agreed to pay to said William 
B. Lippinc ott and to Laura Evans and ,Villiam 
Evan s, her hu sband , the said purchase price of eight 
hun dred fifty doll ars ( $850.00) per acre in the fol-
lowin g manner, t o wit : 

A fir st paym ent of sixty -two hundred dollars, re -
cepit wher eof was thereby acknowledged by the said 
parti es of th e fir st part . 30 

The further sum of fift een thou sand five hundred 
dollar s ($15,500) was t o be pa id at the time of final 
settlement, and a bond and mort gag e was to be exe-
cuted by the said pa rt ies of th e second part to 
Laura Evans, one of th e said parti es of th e first 
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part, for the amount of the balance of the purchase 
price, when ascertained in the manner afore said, 
which said mortgage was to be payable in instal-
ments of at least eight thousand dollars ($8000.00) 
annually, the whole amount thereof to be paid 
·within five years from the date thereof, and to bear 
interest at the rate of six per cent per annum, pay-
able semi-annually; . said mortgage was to contain 
the usual tax, insurance and default clauses and to 

l O be in form to be approved by John 0. Wilson, of 
Fourth and Market Streets, Camden, N. J., and was 
also to contain a release clause providing that land 
fronting on Marlton Pike for a depth of two hun-
dred feet, might be released at the price of twelve 
dollars and fifty cents ($12.50) per front foot, and 
that land fronting on Cropwell Road, for a depth of 
two hundred feet, might be released at the price of 
eight dollars ($8.00) per front foot, and that the 
balance of the farm might be released from the lien 

20 and operation of the said mortgage upon the pay-
ment of the sum of eight hundred dollars ($800.00) 
per acre. Said mortgage was also to contain a. 
clause that upon the payment of any annual instal-
ment of principal the said parties of the second part 
should be entitled to a release of land according to 
the schedule hereinabove mentioned, to the amount 
of said annual payment; the said deed to be deliv-
ered and final settlement to be made at the office of 
John 0. Wilson, southwest corner of Fourth and 

~O Market Streets, Camden, N. J., on the 3rd day of 
.,A .. ugust, A. D. 1926, at the hour of eleven o'clock in 
the • forenoon of said day. A true copy of said writ-
ten agreement with survey attached thereto is here-
unto annexed and ma.de a part hereof. 

3. The said defendants paid to William B. Lip-

Amended Bill of Compla.int 9 
pincott, and to William Evans and Laura Evans, his 
wife, the said sum of sixty-two hundred dollars 
($6200.00) at the time of the execution and deliv-
ery of the said agreement. 

kt:. On the 30th day of January, 1926, the said 
William Evans and Laura Evans, his wife, ·of the 
Town of Marlton, Township of Evesham, County of 
Burlington and State of New Jersey, by deed duly 
executed and intended to be forthwith recorded, in 10 
consideration of the sum of one dollar ($1.00) and 
other good and valuable considerations, granted and 
conveyed unto John 0. Wilson, one of the complain-
ants herein, inter alia, the lands and premises men-
tioned and described in the foregoing agreement, in 
fee, and also duly assigned to said John 0. Wilson, 
all their rights under said agreement. 

5. At the request of the defendants and by mutual 
arrangement of the parties to the agreement, the 20 
time for settlement under said agreement was ex-
tended to October 18, 1926, at the same hour and 
place. 

6. Pursuant to the terms of said agreement and 
to the directions of complainant, John 0. Wilson, 
and said William B. Lippincott, Henry Lippincott 
of Marlton, N. J., made an accurate survey of the 
lands and premises mentioned in said agreement, a 
copy whereof is attached hereto and made a part 30 hereof, and ascertained the total acreage comprised 
within the title lines of said farm to be seventy-
eight and fifty-two one-hundredths acres (78.52) and 
the acreage for which payment was to be made by 
the defendants, the parties of the second part in 
said agreement, was seventy-two and one hundred 
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ninety-eight one-thousandths (72.198) acres, as 
sho .. wn on said survey, reference to which is hereby 
made. 

7. On the said 18th day of October 1926 at the ' ' hour o~ eleven o'clock in the forenoon of said day, 
complainants, John 0. Wilson and Laura L. Evans, 
and William B. Lippincott, duly attended at the 
office of the said John 0. Wilson, southwest corner 

10 of Fourth and Market Streets, Camden, N. J., pre-
pared to make settlement with the defendants under 
said agreement and to deliver a special warranty 
deed to the said defendants for said property, duly 
executed and ackn.owledged by the owner of said 
prop~rty, conveying !he title to said lands and prem-
ises in accordance with the terms and conditions of 
said agreement. Complainants, John 0. Wilson and 
Laura L. Evans, and William B. Lippincott had 
ca.used to be prepared, pursuant to the terms of 

20 said agreement, a bond and mortgage to be exe-
cuted by the defendants to said Laura Evans. Com-
plainants, John 0. Wilson, and Laura L. Evans 
and William B. Lippincott continued to attend at 
the aforesaid place fixed for settlement through-
o~t _the said 18th day of October, 1926, ready and 
willing to make settlement pursuant to the terms of 
said agreement, but the defendants did not nor did 
any of them or anyone -for them, attend at the time 
and place aforesaid, but on the contrary, and prior 

30 to the said time, said, defendants notified complain-
ant, John 0. Wilson, that they would not attend 
said settlement and proposed to forfeit the deposit 
moneys under said agreement. , 

8. On the 16th day of December, 1926, and after 
the filing of the original bill herein, William B. Lip-

I < 

I ' 
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pincott, one of the parties of the first part in said 
agreement, departed this life at the Town of Marl-
ton, aforesaid, leaving him surviving as his heirs at 
law and next of kin, his son, William J. Lippincott 
and his daughter, Laura L. Evans, and leaving a 
last will and testament, wherein the said ""\Villiam J. 
Lippincott and Laura L. Evans were appointed ex-
ecutors thereof. Said William B. Lippincott had 
a life estate in said property and such estate as he 
had has now been determined by his death, but his 10 
executors have an interest in the cash proceeds of 
said sale. Said last will and testament and codicil 
attached thereto were duly proved and admitted to 
probate by the Surrogate of the County of Burling-
ton and State of New Jersey, on the 4th day of 
January, 1927, copies whereof are attached hereto. 

9. The defendants refused, failod and neglected to 
appear at the time and place fixed for settlement 
under said agreement and ·wholly failed and re- 20 
fused to make settlement thereunder and to carry 
out the terms of said agreement, and still do so 
refuse to carry out the terms of said agreement. 

10. Complainant, John 0. Wilson, has always 
been ready and willing and now tenders himself 
ready and willing to perform his part of the said 
agreement, and the said William B. Lippincott was 
always ready and willing and tendered himself 
ready and willing to perform his part of the said 30 
agreement up to the time of his death aforesaid, 
and complainants, William J. Lippincott and Laura 
L. Evans, executors of the last will and testament 
of William B. Lippincott, deceased, have always 
been ready and willing since the death of the said 
William B. Lippincott to per£ orm their part of the 

... /'., 

.. 
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said agreement, and upon being paid the remainder 
of said purchase money with interest, pursuant to 
the terms of said agreement, and the complainants 
tender themselves ready and willing to convey the 
said lands and premises to the said William H. Win-
dolph, William R. Goldsborough, George A. W onfor 
and John S. Warner, by a special warranty deed, 
duly executed by them for the premises aforesaid, 
in accordance with the terms and conditions of said 

10 agreement. 

11. Orella E. Wilson, wife of complainant, John 
0. Wilson, tenders herself ready and willing to exe-
cute and has executed a good and sufficient release 
of her dower or other rights in and to the lands 
and premises mentioned and described in said agree-
ment. 

The complainants are without adequate remedy in 
20 the courts at law and therefore pray: 

1. That William H. Windolph, William R. Golds-
borough, George A. Wonfor and John S. Warner, 
who are defendants to this suit, may answer this 
bill of complaint and each statement therein made. 

2. That the said William H. Windolph, William 
R. Goldsborough, George A. W onfor and John S. 
Warner, may be compelled by the decree · of this 
Court specifically to perform the said agreement 30 with complainants, and to pay to complainants the 
remainder of the said purchase money by the pay-
ment of cash and by the execution of the bond and 
mortgage, as in and by said agreement provided, 
with interest from the time said purchase money 
ought to have been paid, on the delivery by com'" 

I < 

I ' 
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plainants to said William H. Windolph, William R. 
Goldsborough, George A. Wonfor and John S. War-
ner, of a deed executed by complainants, as in said 
agreement provided. 

3. That in case the said defendants, William H. 
Windolph, William R. Goldsborough, George A. 
Wonf or and John S. Warner, should, within the 
time limited by this Court for such performance of 
said contract, fail and neglect,, upon the tender of 10 
said deed, to pay the said remainder of said pur-
chase money as aforesaid, that then and in that 
event the said sum, to ·wit, the entire purchase price 
less a credit for the first payment of sixty.,.two hun-
dred dollars ($6200.00), together with interest and 
costs, may be and become a lien upon the said lands 
and premises in favor of the complainants, and that 
the said lands and premises may be sold under the 
direction of this Court for the satisfaction of such 
lien so impressed on said lands and premises; and 20 
in case a deficiency should arise upon said sale, that 
the said defendants may be ordered by this Court to 
pay said deficiency, together with interest and costs 
to these complainants. 

4. That a writ of subpoena may issue, command-
ing said defendants to answer this bill of complaint 
and to abide by such decree as this Court may make 
in the premises. 

BLEAKLY, STOCKWELL & BURLING, 30 
Solicitors for a,nd of Counsel with 

Complainants. 

.,, 
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(NOTE :-Copy of agre en1ent of sale attached to 
amendecl bill but here omitted having by stipula-
tion of counsel been printed only as Exhibit Cl. 
Copy of will of William B. Lippincott and survey 
of mansion house mentioned in the agreement of 
sale are also omitted by stipulation of counsel.) 

[ENDORSED] 

Service of a copy hereof is hereby 
acknowledged this 10th day of March, 
1927. 

Philip Wendkos, 
Solicitor of Defendants, 
William H. Windolph and 
William R. Goldsborough, 

Joseph S. Low, 
Solicitor of Defendants, 
George A. W on_f or and 
John S. Warner. 

/ . 

, ' 

Answer to A1nended Bill 

ANSWER TO AMENDED BILL. 

( Filed June 8, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between: 
JOHN 0. WILSON, LAURAL. 

15 

EVANS, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

C 01nplainants, 
and 

Answer to Amended 
Bill. 

WILLIAM H. WrNDOLPH, 
et als., 

Defendants. 

Defendants, William H. Windolph and William 
R. Goldsborough, residing in the City and County of 
Philadelphia and State of Pennsylvania, and George 

20 

A. Wonf or and John S. Warner, residing in the 
Borough of Palmyra, in the County of Burlington 
and State of New Jersey, by way of answer say 30 
that: 

1. They have not sufficient information to form a 
belief as to the truth of the allegations set forth in 
paragraph 1 of the amended bill of complaint, and 
complainants will be obliged to ma1{e strict proof 
thereof. 

. ' 

.,. 
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2. Defendants deny that they had entered into an 
agre ement with complainants for the purchase of 
the lands and premises described in paragraph 1 at 
the rate of eight hundred and fifty dollars ( $850.00) 
per acre. They further deny that the acreage was 
to be ascertained by a survey thereof to be ma.de by 
Henry Lippincott of Marlton, N. J°. Defendants 
never authorized the said Henry Lippincott to make 
a survey of the lands described in paragraph 1 of 

10 the amended bill of complaint, and they deny that 
the acreage was to be ascertained by the said 
Henry Lippincott, of Marlton, N. J. Defendants 
deny that they had agreed to pay an additional sum 
of fifteen thousand five hundred dollars, and that 
they were to execute a bond and mortgage to Laura 
Evans for the amount of the balance of the purchase 
price. Defendants deny that the purchase price was 
ever ascertained, and, furthermore, defendants did 
not agree to any manner of ascertainment of the 

20 purchase price. Defendants never agreed to pay 
any stipulated purchase price for the lands and 
prerni ses described in para.graph 1 of the amended 
bill of complaint. Defendants have no knowledge 
or information that the mortgage referred to in the 
amended bill of complaint was to be payable in any 
manner or method whatsoever, or within any speci-
fied period, or that said mortgage was to contain 
any tax, insurance and default clauses, or was to 
contain what complainants term the usual tax, in-

30 surance and default clauses. Defendants have no 
information as to the form of the mortgage which 
was to be approved by John 0. Wilson, of Fourth 
and Market Streets, Camden, N. J. Defendants 
have no knowledge or information to form a belief 
as to the truth of the release clause set forth in the 
amended bill of complaint, and were not aware that 

Answ er to Arncnd ed Bill 17 
any release clause was to be contained in the said 
mortgage. Defendants further have no information 
as to the amount of ~id mortgage, nor have the 
defendants agreed to execute a mortgage 1n any 
amount to the said Laura Evans. 

3. Defendants deny that they paid to complain-
ants the sum of sixty-two hundred dollars ($6200.00) 
at the time of the execution and delivery of said 
agreement, but paid the same some time prior 1 () 
thereto. 

4. Defendants have no knowledge or information 
to form a belief as to the truth of the alleg·ations 
set forth in paragraph 4 of the amended bill of com-
plaint, and leave complainants to their strict proof. 

5. Defendants have no knowledge or information 
to f orrn a belief as to the truth of the allegations 
set forth in paragraph 5 of the amended bill of corn- 20 
plaint, and leave complainants to their strict proof. 

6. Defendants have no knowledge or information 
to form a belief as to the truth of the allegations 
set forth in paragraph 6 of the amended bill of com-
plaint, and leave complainants to their strict proof. 
Defendants deny that the survey, a copy of which is 

· attached and made a part of the amended bill of 
complaint, is the survey of the ·1ands referred to in 
paragraph 1 of the amended b

1 
ill of complaint, _andd ~() 

further deny that the tota acreage comprise 
within the lines of said survey amounts to 78.52 
acres, and further deny that the complainants ascer-
tained the total acreage comprised within the lines 
set out on the aforesaid survey. Defendants deny 
that 72.198 acres was the acreage for which payment 
was to be made by them. 
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7. Defendants deny that John 0. Wilson, Laura 
L. Evans and "\Villia.m B. Lippincott appeared at 
the office of said John O. Wil on on the 18th day of 
October, 1926, prepared to deliver a special war-
ranty deed to defendants, duly executed and ac-
knowledged ?Y the owner of the lands and premises 
referred to 1n paragraph 1 of the amended bill of 
complaint. Defendants have not seen the deed above 
referre~ to, but deny that any deed which complain-

10 ants might have delivered on the aforesaid date 
would have conveyed the title to said lands and 
promises free and clear of all encumbrances. De-
~endan ts deny all of the other allegations set forth 
111 paragraph 7 of the amended bill of complaint. 

8. Defendants have not sufficient information to 
form belief as to the truth of the allegations set 
forth 1n paragraph 8 of the amended bill of com-
plaint. Defendants deny that William J. Lippincott 

20 and Laura L. Evans, executors of the estate of Wil-
liam B. Lippincott, have any right or interest in the 
cash proceeds of any sale of the lands ref erred to in 
paragraph 1, nor do they have any interest in the 
lands referred to in paragraph 1 of the amended bill 
of complaint. Defendants will move to dismiss the 
amended bill of complaint on account of the im-
proper joinder of parties, on the grounds that the 
said William J. Lippincott and Laura L. Evans have 
no interest in subject-matter of this suit. 

30 
9. Defendants deny the allegations contained 1n 

paragraph 9 of the a.mended bill of complaint. 

. 10. Defendants deny the allegations contained 
1n paragraph 10 of the amended bill of complaint 
and aver that John 0. Wilson has never been read; 

Answer to Amended Bill 19 

and willing to perform his part of said agreement, 
and furthermore, defendants were never under any 
obligations to the said John 0. Wilson, nor did John 
0. Wilson undertake in any manner whatsoever to 
perform any agreement. Defendants had never en-
tered into an agreement of any character, relating 
to the subject-matter of this suit, with the said John 
0. Wilson. The said John 0. Wilson was not an 
assignee of Laura L. Evans and William Evans, 
and is, therefore, not a proper party to this suit. 10 
Defendants will move to dismiss the amended bill 
of complaint on the ground that the said John 0. 
Wilson is not a proper party to this suit. 

11. Defendants deny the allegations set forth in 
paragraph 11 of the amended bill of complaint. 

FIRST DEFENSE. 

Defendants had never entered into an agreement 
with complainants, whereby defendants agreed to 
purchase premises referred to in paragraph 1 of 
the amended bill of complaint. Negotiations which 
defendants had with complainants were incomplete, 
unsettled and were in such state that the minds of 
the defendants and complainants had not met. 

20 

SECOND DEFENSE. 30 

By reason of 'the family relationship between 
Henry Lippincott and the complainants, defendants 
never agreed to the selection of the said Henry Lip-
pincott as the person to survey for defendants the 
farm referred to in paragraph 1 of the amended bill 

-.,, 
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of complaint. Notwithstanding the privilege which 
complainants granted to defendants to select a sur-
veyor of their own choosing, complainants refused 
to permit defendants to select their own surveyor. 

THIRD DEFENSE. 

The survey attached to the amended bill of com-
l O plaint is incorrect, is not a survey of the lands of 

Laura L. Evans, and accordingly the acreage con-
tained within the bounds thereof is incapable of as-
certainment. 

FOURTH DEFENSE. 

Complainants do not have, nor did they ever have 
title to the ·whole of the lands referred to in para-

ZO graph 1 of the amended bill of complaint, and defen-
dants shall demand strict proof of complainants' 
titlo to the aforesaid lands. 

30 

FIFTH DEFENS.E. 

Complainants were never able and are not able to 
deliver title to the aforesaid lands, free and clear 
of all encumbrances. 

SIXTH DEFENSE .. 

Complainants were never able, nor are they able 
to deliver a marketable title to the lands aforesaid. 

Answer to A mended Bill 21 
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SEVENTH DEFENSE. 

Defendants will move to dismiss the amended bill 
of complaint because of the variance shown on the 
face of the amended bill, because in paragraph 1 
complainants allege that William B. Lippincott, 
widower, and Laura L. Evans were seized in fee 
simple of the lands described in paragraph 1, in 
paragraph 8 of the amended bill of complaint com- 10 
plainants allege that William B. Lippincott had a 
life interest in said property, and also because Wil-
liam J. Lippincott and Laura L. Evans, executors of 
the last will and testament of William B. Lippin-
cott, were made a party to the amen~ed bill, wher_e-
as it is alleged in paragraph 8 of said amended bill 
th~t William B. Lippincott had only a life estate in 
the lands described in said amended bill. 

EIGHTH DEFENSE. 

Complainant, John 0. Wilson, is improperly 
joined because Laura L. Evans and William Evans, 
her husband, had not duly assigned unto him all 
their rights under the agreement referred to in the 
amended bill of complaint. 

NINTH DEiFE 1NSE. 

Complainant, Laura L. Evans, had conveyed 
premises referred to in paragraph 1 of' the amended 
bill, to John 0. Wilson, prior to the time when sho 
had agreed to convey to defendants the lands and 
premises aforesaid. Therefore, defendants, by way 
of counter-claim, demand from the said Laura L. 

20 

30 
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Evans all m.oneys received by her from the sai<l 
John 0. Wilson on account o.f the conveyance of tho 
aforesaid lands by her to him. 

PHILIP w E1NDK0S, 
JosEPH S. Low, 

Solicitors for a.nd of Counsel 
with D'ef endarnts. 

REPLICATION. 

( Filed June 13, 19,27.) 

IN CHANCERY OF NEW JERSEY. 

Between: 
20 JOHN 0. WILSON, LAURAL. 

30 

EvANs, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

Complainants, 
and 

WILLIAM H. WINDOLPH, 
et a.Zs., 

Defenda,nts. 

On Bill, &c. 
Replication. 

Complainants, by way of reply to the answer to 
amended bill of the defendants, say: 

Complainants join issue as to the answer to the 
amended bill. 

Replication 23 

As to the ninth defense and so much thereof. as 
may bo considered by the Court as counter-claim, 
these complainants say: 

1. They repeat each and every averment in th o 
bill of complaint. 

2. They deny each and every statement in defen- . 
dants' answer and in each and ever defense at-
tached to said answer. They deny that by r~aso

1 
ndof l 0 

anything stated in said answer or in said n1nt 1 e-
fense defendants are entitled to recover from com-
plain~nts any sum of money or. to obtain _any oth er 
relief and as to said counter-claim complainants say 
that it is unsupported by any averment in ~aid _an-
swer or in said defenses and that the same 1s with-
out equity, and complainants will ask that the same 
be dismissed. 

BLEAKLY STOCKWELL & BURLING, 
Solicit'ors for arnd of Counsel with 20 

C omplaina.nts. 

30 



24 Order of Reference 

ORDER OF R,EFERENCE. 

(Filed June 2,lst, 19,27.) 

IN CHANCERY OF ' NEW JERSEY. 

10 Between: 

20 

JOHN 0. WILSON, LAURAL. 
EvANs, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs ex-, 
ecutors, etc., 

C ornplainarnts, 
and 

WILLIAM H. WINDOLPH 
' et a.ls., 

Def end ants. 

On Bill, &c. 
Order of Reference, 

Application for this purpose having . been made 
by Bleakly, Stockwell & Burling, solicit.ors for and 
of counsel with the complainants, and counsel for 
the defendants consenting hereto: 

It is on this 21st day of June, 1927, ordered that 
the above stated cause be ref erred to Honorable •E. 
B. Leaming, one of the Vice-Chancellors of this 

~O Court, to hear the same for the Chancellor, and to 
report thereon to him, and advis.e what order or de-
cree should be made therein. 

On motion of 

E. R. WALKER, 
C. 

BLEAKLY, STOCKWELL & BURLING 
' Of Counsel with Complainamits. 

Designation 

We consent to the entering of the above order. 
PHILIP S. WENDKOS, 
JosEPH S. Low, 

25 

Soli cito rs for a(nd of Couns el 
with D ef end ants. 

A true copy. 
T'HOMAS BARBER, 

Clerk. 

DESIGNATION. 

(Filed July 9, 1927~) 

IN CHANCERY OF , NEW JERSEY. 

Between: 
JOHN 0. WILSON, LAURA L. 

EVANS, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

C omp lainan .ts, 
and 

WILLIAM H. WINDOLPH, 
et als., 

D ef enda ,nts. 

On Bill, etc. 
Designation. 

This matter being opened to the Court by Bleakly, 
Stockwell & Burling, solicitors of the complainant, 
and counsel for the respective parties having con-
sented hereto; 

. ' ,. . 

.,. 

10 

20 
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It is, on this 6th day of July, nineteen hundred 
twenty-seven, ordered that the 17th day of January, 
nineteen hundred twenty-eight, at the hour of ten 
o'clock in the forenoon, at the Chancery Chambers 
in the Court House, in the City of Camden, be desig-
nated as the time and place for the hearing of the 
above-entitled cause. 

1 O On motion of 

E. B. LEAMING, 
V. C. 

20 

30 

BLEAKLY, STOOKWELL & BURLING, 
Of Counsel with Complaina ,nts. 

We consent to the entering of the above designa-
tion. · 

JosEPH S. Low, 
PHILIP s. WENDKOS, 

Solicitors for and of Cownsel 
with Defendamts. 

Notice of H ea.ring 

NOTICE OF HEARING. 

( Filed July 14, 1927.) 

IN CHANCERY OF ' NEW JERSEY. 

Between: 
JORN 0. Wn,soN, LAURAL. 

On Bill, &c. 

.27 

EVANS, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

Complainants, 
and 

Notice of Hearing. 

Wn,LIAM H. WrNDOLPH, 
et als., 

Defendants. 

To Philip W endkos, Esq., a,nd Joseph S. Low, Esq., 
Solicitors for the Def endarnts: 

rl p 

20 

Take notice of the hearing of this cause before 
the Honorable Edmund B. Leaming, the Vice Chan-
cellor of this Court, to whom the said ca.use has been 
referred, on the 17th day of J a.nua.ry, 1928, at the 

30 hour of ten o'clock in the forenoon, at the Chancery 
Chambers in the Court House in the City of Cam-
den, the time and place designated by the order of 
. the said Vice Chancellor made on the 6th day of 
July, 1927. 

BLEAKLY, STOCKWELL & BURLING, 
S,olicitors of Complainants, 

. , 
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30 

N otic-e of H earin;g 

[ENDORSED] 

Service -of the above notice is hereby 
acknowledged this 9th day of July, 
1927. 

Joseph S. Low, 
Philip Wendkos, 

Solicitors for and of 
Counsel with Defendants. 

T'ESTIMONY. 

IN CHANCERY OF NEW JERSEY. 
. #62/520. 

Between: 
JOHN 0. WILSON, LAURAL. 

EvANs, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANS, ex-
ecutors, etc., 

C omplaina,nts, 
and 

w ILLIAM H. w INDOLPH/ 
et als., 

Def end ants. 

On Bill, J:!.j tc. 

IN CHANCERY OF NEW JERSEY. 
#62/521. 

Between: 
WILL I AM J. LIPPINCOTT 

and LAURA L. EvANS, ex-
ecutors, etc., and WIL-
LIAM J. LIPPINCOTT, indi-
vidually, and CAROLINE 
w. LIPPINCOTT, 

Complainants, 
and 

Wn..1LIAM H. WINDOLPH, 
et als., 

Defend'aiits. 

On Bill, Etc. 

29 

10 

20 

30 
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30 Testirnony 

January 17, 1928. 

'LEAMING, V. C. 

APPEAR.AN CES : 
BLEAKLY, STOCKWELL & BURLING, EsQs., by HENRY 

F. STOCKWELL, EsQ., for complainants. 
PHILIP WENDKos, EsQ., and JOSEPH S. Low, EsQ., 

for defendants. 

IN CHANCERY · OF NEW JERSEY. 
#62/520. 

20 Between: 
· JOHN 0. WILSON, LAURAL. 

EvANs, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANS, ex-
ecutors, etc., 

Complainants, 
and 

WILLIAM H. WINDOLPH; 
et a.ls., 

On Bill, Etc. 

·) Def enda.nts. )l , 

The Court: Is the Gpmplainant ready in Wilson 
against Windolph Who represents the complain-
ant in Wilson against Windolph 

Edgar D. McGonigle-Direct 

Mr. Stockwell: I represent the complainant. 

The Court: Make your proof. 

EDGAR D. McGoNIGLE, sworn. 

By Mr. Stockwell: 

Q. Where do you live, Mr. McGonigle 1 

81 

A. 183 F 1ranklyn Street, Merchantville, New 
Jersey. 

Q. Your name is Edgar D. McGonigle 1 
A. Edgar D. 
Q. I show you a written agreement dated the 15th 

day of December, 1925, between William Evans and 
Laura Evans, his wife, etc., and William H. Win-
dolph, and others, did you sign that as a witness~ 

A. I did for the last two signatu:res. 20 
Q. Which~ 
A. George A. W onfor, and John S. Warner. 
Q. Where was that executed~ 
A. 619 Market Street, I think it was. 
Q. Whose office~ 
A. John S. Warner. 
Q. Did you see George W onf or sign~ 
A. Yes, sir. 
Q. And Warner sign~ 
A. Yes, sir. 30 

The Court: Are these agreements admitted~ Can't 
we move on~ 

Mr. Stockwell: They have denied everything, and 
then some. 

,,. 



32 Robert C. Bitti 1ng-Direct 

The Court: Do you want the signatures proven '? 

Mr. W endkos: Yes, sir, if the Court please, not so 
much the signatures as the circu1nstances of execu-
tion. 

The Court: Do you admit the signatures~ 

Mr. W endkos: I can't admit the signatures be-
1 O cause I am not thoroughly familiar with them. I 

raise the question about the circumstances of the ex-
ecution of this contract, and as soon as l\1r. Stockwell 
is through with his proof I would like to ask a f evv 
questions concerning it before it is admitted in 
evidence. 

The Court: If there is any doubt about it go ahead, 
but don't take up the time if it isn't necessary. If 
l\1r. Wendkos claims they haven't written these sig-

20 natures go ahead ,vith your proof. 

30 

. Mr. Stockwell: Do you admit the signatures of the 
other two parties? 

Mr. W endkos: I will adn1it nothing. 

RoBERT C. BITTING, sworn. 

By Mr. Stockwell: 

Q. What is your full name~ 
A. Robert C. Bitting. 
Q. What is your business or profession~ 
A. At the _present time I am an electrical mer-

chant. 

Robert C. Bitting-Cross 33 

Q. What were you doing in December, 1925~ 
A. I was a real estate salesman for John S. War-

ner. 
Q. Look at this agreement dated December 15, 

1925, and tell me whether that is your signature as 
a witness~ 

A. Yes. 
Q. Whose signature did you witness~ 
A. I witnessed the ·buyers' signatures. 
Q. Who are they j I 0 
A. William H. Windolph and William R. Golds-

borough. 
Q. Did you see them sign it~ 
A. Yes, sir. 
Q. You were employed by Mr. Warner1 
A. Yes, sir. 
Q. Is that John S. Warner who signed this as a 

purchaser1 
A. That is right. 
Q. You were brought here under supoena, weren't 20 

you~ 
A. Yes, sir. 
Q. Did you see anybody else sign 1 
A. All the buyers. · 
Q. That is; W onf or and Warner 1 
A. Yes, sir . 
Q. After it was signed did you deliver this to 

someone1 
A. Not directly after it was signed by them, some-

time later it was delivered. jO 

Cross-examination. 

By Mr. Wendkos: 

Q. 1\1:r. Bitting, I call your attention to a notation 
made over your signature, is this notation made in 
your own handwriting 1 

••• I' •• 



34 Robert C. Bitting-Cross 

A. No, sir. 
Q. Was the notation on that contract at the ti1ne 

the buyers signed the contract~ 
A. It was not. 

The Court: At the time who signed it~ 

Mr. W endkos: The buyers, the defendants, mean-
ing William Windolph, Goldsborough, W onfor, and 

10 John S. Warner. 

20 

30 

By the Court: 

Q. You say that notation was not there at the time 
William H. Windolph, William R. Golds borough; 
George A. W onfor and John S. Warner signed the 
agreement~ 

A. It was not there at that time. 
Q. Why do you say it was over your signature~ 
A. I just witnessed the performance. 
Q. Right over your signature it says, '' words 

Laura Evans, one of, inserted between 17th and 
18th lines, 4th page, before execution,'' why do you 
certify it was inserted before execution if it wasn't 1 

A. It wasn't there at the time I had the purchasers 
sign and witnessed it. 

Q. You witnessed it and you certify they were 
there at the time of execution~ 

A. Not that that writing was there. 
Q. I want to know why you certified to that over 

your signature and now say it was not~ 
A. It was not there at the time I signed it. 
Q. Why did you say it was over your writing~ 
A. I didn't say so, I simply witnessed the signa-

tures of William H. Windolph and William Gold~-
borough. 

Robert C. Bitting-Cross 35 

Q. At the time you signed it as witness these 
words "Laura Evans, one of inserted between 17th 

' . " t and 18th lines, 4th page before execution, was no 
written there at the time you signed it~ 

A. Not there when I signed the agreement or when 
the purchasers signed the agreement. 

By Mr. Wendkos: 

Q. Mr. Bitting, who signed thJ contract firsti 10 
A. Mr. Wonfor signed it first. 
Q. Did all the purchasers sign the contract first 1 
A. Yes. 
Q. Were the signatures of the sellers on the con-

tract while it was in your possession 1 
A. No. 
Q. Now, this notation refers to an interlineation-

The Court: William Evans, Laura Evans, and 
William Lippincott, are they the sellers~ 20 

Mr. W endkos: Yes, sir, and this contract was 
sio·ned by the buyers and while in the possession of 
~1:~. Bitting he testified that notation over his sig-
nature was not there. 

Q. Do you say that notation was not made by you~ 
A. It was not. 
Q. Was it made under your direction 1 
A. No, sir. 30 
Q. Did you know the interlineation to which the 

notation refers was in the body of the contract at 
the time it was signed by the buyers in your pres-
ence~ 

A. No, it was not. · 
Q. Was the interlineation 1nade in your presence 1 
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A. No, sir. 
Q. Was it n1ade at your request f 
A. No. 
Q. Do you know by whom it was made1 
A. No, sir. 
Q. You still say the interlineation and the notation 

was not made while the contract was in your pos-
session f 

A. It was not. 

Mr. Wendkos: I object to that being introduced 
in evidence. 

By the Court: 

Q. When did it leave your possession f 
A. When I returned it to John 0. Wilson's office. 
Q. John 0. Wilson represented the sellers f 
A. Yes, sir. 
Q. And that writing had been put in there since 

20 thenf 
A. Evidently, because it wasn't there when I wit-

nessed the signatures. 

The Court: Who is Laura Evans, what relation 
has she to the agreement, was she one of the owners f 

Mr. Stockwell: She is the owner. 

The Court: Can you tell me where that inter1in-
30 eation comes in 1 I have before me a copy of the 

bill-

Mr. W endkos: The 4th page, 17th and 18 lines. I 
have a number of copies of this contract and all of 
then1 are in like condition. 

Robert C. Bitting-Cross 

By Mr. Stockwell: 

81 

Q. Did you deliver one copy or several copies to 
John 0. Wilson1 

A. There were several, there vvere four or five, as 
a matter of fact. 

Q. I am handing you a copy which was just hand-
ed to me by l\1r. W endkos, counsel for the defendant, 
in open court, is that a copy of the agreen1ent which 
I have just shown you 1 1 O 

A. Yes. 
Q. And does your name appear on that 1 
A. Yes, sir. 
1Q. Do you know Mr. McGonigle's signaturef 
A. Yes, sir. 
Q. They are his original signatures 1 
A. Yes, sir. 
Q. Does the nan1e of Mr. Warner appearf 
A. Yes, sir. 
Q. Mr. Wonforf 20 
A. Yes, sir. 
Q. Mr. Golds borough f 
A. Yes, sir. 
Q. Mr. Windolph f 
A. Yes, sir. 
Q. William Evans, Laura Evans, and William Lip-

pincott f 
A. Yes, sir. 
Q. The three names, William Evans, Laura Evans, 

and William Lippincott were not on there when you 
30 delivered that copy to John 0. Wilson's office0? 

A. No. 
Q. Did you deliver those papers for the purpose of 

having them executed by the gr an tors f 
A. Yes. 
Q. Did you subsequently take then1 away from Mr. 

Wilson's office f 

•• • ;I • 
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38 Robert C. Bitting-Cross 

A. Yes. 
Q. Did you take this very copy which I have now 

shown you with the signatures on it away from John 
0. Wilson's office~ 

A. Among others. 
Q. When you took it away were the names Wil-

liam Evans, Laura Evans and William Lippincott on 
the instrument~ 

A. Yes. 
Q. No question about that, is there~ 
A. No. 
Q. Weren't the words to which Mr. W endkos has 

called your attention, that is, those above your sig-
nature on the paper, weren't they on the copy when 
you took it away~ 

A. At the time I took it way, yes. 
Q. You never raised any question about it~ 
A. I did to myself but I didn't to Wilson's office. 
Q. You were acting for the buyers, weren't you~ 
A. I was acting for both buyer and seller . 
Q. Mr. Warner was the agent and _also he was one 

of the buyers, is that correct~ 
A. Correct. 
Q. Did you notice these words above your signa-

ture on the copy at the time you -took it away-you 
say you raised the point in your own mind~ 

A. Not until I returned to the office and looked it 
over, I noticed it at that time. 

Q. You know what the words mean, don't you~ 
A. Yes, I know what they mean. 
Q. And they appear on page 4, line 4 of the 3rd 

paragraph of that page~ 
A. Yes. 
Q. In other words, the words are inserted in the 

body of the instrument in accordance with the nota-
tion above your signature on the instrument, correct~ 

A. Yes. 

• 

Robert C. Bitting-Cross 39 
Mr. Stockwell: I offer the original and copy 1n 

evidence. 

J\1:r. "\Vondkos: I object to its introduction in evi-

dence. 

The Court: Let it be filed. 

J\!fr. W endkos: Exception, please. 

Th-e Court: You don't need to take any exeeption, 
any errors I make are for your good. 

(Said papers offered in evidence and marked Ex-
!libits Cl and C2.) 

By the Court: 

10 

Q. What is the relation of this witness to the sov- 20 eral defendants~ You say you represented whom~ 
A. I represented both John S. Warner, the real 

estate agent in the transaction-
Q. Who represented Windolph, Goldsborough and 

Wonfor~ · 
A. John S. Warner's office and I was acting as tho 

salesman . 
Q. I don't understand. Windoplh, Golds borough 

and W onfor you said were in Warner's office~ 
A. They were the purchasers and I was the sales-

;man who handled the transaction. 30 
Q. And after you got the agreement back with 

that interlineation you delivered it to whom~ 
A. I delivered it to the several men, the buyers 

whose names appear on there. 
Q. One copy to Windolph, one to Goldsborough, 

one to Won£ or and one to Warner~ 
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A. Yes, sir. 
Q. All of them containing the interlineation f 
A. Yes. 
Q. So they all had been executed by the owners of 

the land, all the agreen1ents, at the time you received 
them and delivered them to them~ 

A. Yes. 

By Mr. Stockwell: 

Q. I show you a letter dated October 15, 1926, on 
the letterhead of John S. Warner, having the signa-
ture of John S. Warner-

The Court: I think Counsel is entitled to see it if 
he wants to. 

The Witness: He won't even let me see it. 

Mr. Stockwell: Now! 

The Witness: You took it away from me. 

Mr. Stockwell: This gentleman is coming and 
-looking over my shoulder. May I get my question 
out first~ 

The Court: Counsel is entitled to inspect it before 
he answers it. 

Q. Do you know the signature of John S. Warn-er~ 
A. Yes, sir. 
Q. Is that his signature on that paper~ 
A. I don't think so. 
Q. Whose signature is it1 
A. I think it is his secretary's. 

Robert 0. Bitting-Cross 41 
Mr. Stockwell: I ask that it be marked £or identi-

fication. 

(Said letter offered in evidence and n1arked Ex-
hibit C3 for identification.) 

Q. Did you ever see that letter before~ 
A. To the best of 1ny knowledge, no. 

The Court: Mark it for identification. I think I 10 
would like to ask one n1ore question. 

By the Court: 
Q. You said you delivered these copies to these 

several vendees 
A. Yes, sir. 
Q. And you had observed that this interlineation 

had been n1ade by the sellers, after the instrun1ent 
had been delivered to the1n they had interlined it and 
then annexed their signatures and returned it to you, 20 
you observed that, you say~ 

A. Yes. 
Q. Did you call attention of any of the purchasers 

to the interlineation 
A. No, I did not, not at that time. I had noticed it 

upon return to the office and wondered why it was 
done, but I did not attach enough importance to it 
at the time to raise an issue at that time on it. 

Q. When did you call their attention to it~ 
A. Some time later, quite a few months, several 30 months later, because when I first handled this trans-

action it was new to n1e, I was new in the busfriess, 
in fact, I had just secured a license and gotten in Mr. 
Warner's office. 

Q. How much later, about what time f 
A. That I called their attention to it~ 
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Q. Yes. 
A. I should say it was 3 or 4 months. 
Q. That would make it-the agreement was dated 

the 15th day of December, 19251 
A. Son1ewhere around March or April. 
Q. Had anything transpired in the meantime ·with 

reference to the property f 
A. No. 
Q. Was there any change of possession or any 

10 further negotiation or disagreement between the 
parties at all f 

A. No. 
Q. It would be about April, you sayf 
A. March or April to the best of my knowledge. 
Q. I haven't read the agreement recently, do you 

recall whether the agreen1ent calls for anythino- to 
be ~one in the interim and the following March or 
April, any payments to be made under it anything 
of that kind f ' 

20 A. No. 

The Court: Can counsel tell me f 

Mr. W endkos: No, there are not, if the Court 
please. 

Q. 'Then things still remain, so far as the agree-
ment is concerned, or so far as any action under the 
agreement was concerned in the same condition it 

30 had been when the agreement was signed and re-
turned to you f 

A. Yes. 
Q. What did you say to these parties when you 

called their attention to that interlineation f 
A. I called their attention to it it wasn't there 

.when I witnessed their signatures, and I didn't know 
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whether it meant a great deal or not, but it had not 
been there . 

Q. Who did you say that to, all of them f 
A. I don't recollect whether I said it to them all 

or not, but I said it to Mr. Windolph and Mr. War-
ner. 

Q. Now, there are two more, Goldsborough and 
vVonfor. 

A. I may have told ~1:r. W onfor, but I am not cer-
tain about that. 10 

Q. Can't you make sure, it might be important~ 
A. I have no definite way of fixing with certainty 

that I mentioned it to Mr. W onfor and Mr. Golds-
borough, but I am positive I mentioned it to Mr. 
Windolph and :Mr. Warner, and I an1 almost sure I 
mentioned it to N[r. W onfor. 

Q. What did they say~ 
A. I don't recall their exact words, but they 

thought it was strange that it should have been in-
serted after ·they had signed it. 20 

Q. That is all they said, was it~ 
A. Yes. 
Q. Did you still later mention it to any of the 

others that you haven't named-Mr. Goldsborough, 
you said you weren't sure about~ 

A. I didn't coine in contact with Mr. Goldsborough 
as I did the other n1en. 

Q. Did you at any time later mention it to Mr. 
Golds borough~ 

A. Not to my knowledge. 30 

By Mr. Stockwell: 

Q. Mr. Bitting, I understand you to say you called 
their attention to it 3 or 4 111onths after you got the 
agreement fron1 John 0. Wilson~ 
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A. Yes, sir, but I noticed it right away. 
Q. You noticed it right awayf 
A. As soon as I got back to the office. 
Q. And you called their attention to it 3 or 4 

months after thatf 
A. Yes. 

The Court: He can't say he called the attention of 
all of them to it. · 

By Mr. Wendkos: 

Q. When did you receive these contracts from Mr. 
Wilson's office, 

A. About between the 15th .and 18th of February, 
1926. 

Q. So these contracts were not signed on the same 
dayf 

A. No. 

The Court: What did I say the d~te w~s 

Mr. W endkos: The witness said between the 15th 
and 18th of February he received the contract. 

The Court: The ~greement is dated December 15, 
you did not receive it that day1 

A. No, sir. 

By Mr. Stockwell: 

Q. You knew there was difficulty in getting the 
Evans sjgnatur .e.s. 

A. Yes, .sir .. 
Q. And that is why they were not signed im;rn.ed-

iatelyf 
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A. Yes, sir. 

By Mr. Wendkos: 
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Q. I show you a letter over Nir. John 0. Wilson's 
signature, do you recognize that letter f 

A. Yes, sir. 

Mr. Stockwell: What is the date? 

Mr. W endkos: January 26; 1926. 

By Mr. Stockwell: 

Q. Mr. Bitting, the office of John S. W atner con-
ducted the negotiations for the purchase of this 
property, didn't they f 

A. Yes, sir. 

10 

Q. And they acted as the intermediary between the 
purchasers and the sellers, didn't they, throughout f 20 

A. That is right. 
Q. And that was before the agreements were 

signed as well as after the agreements were signed f 
A. Before the agreements were signed. 
Q. And afterwards in the receipt and transmission 

of the copies, of the executed copies of the agree-
ments f 

A. Yes, sir. 
Q·. So everything that happened here went 

thrAou0y&h Warner's office; isn't that correct t 30 . es. 
Q. So that the sellers did not come into contact 

personally with Windolph or-do you know whether 
they did or not 1 

A. To my knowledge they did not. 
Q. And your office acted fbr all the parties in ptit-

ting this deal through f 

. ' ,. .. 

,; 
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A. Yes. 
Q. All of the purcl1ascrs 7 
A. Yes. 

By Mr. Wendkos: 

Q. But your office got the comm1ss1on from the 
sellers, did they 1 

A. Yes, sir. 
; 10 Q. I show you another letter signed by 1\tir. vVilson 

20 

under date of February 19th, do you recognize thi8 
letter as having been sent to your office 1 

A. Yes, sir, I do. 

Mr. W endkos: I ask that both of these letters be 
marked. 

( Said letters offered in evidence and marked Ex-
hibit Dl and D2 for identification.) 

By 1\Tr. Stockwell: 

Q. The purchasers wanted an extension of ti1ne in 
view of not getting the papers, didn't they1 

Mr. W endkos: These letters are not in evidence, 
they are simply identified. 

The Court: There is no use going into a day's trial 
of this case if these agreen1ents have been altered in 
a 1nanner that will vitiate the1n and deny them right 3o to specific performance, and we had bett~r deten~ine 
that right now if we can, accurately. I am a little 
in doubt in my own mind, I know what it would do 
to a promissory note to make an alteration of that 
kind, that field has been pretty well covered in my 
period as a law practitioner, but I an1 not quite clear 
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whether an interlineation that may not be said to be 
vital to an agreement, and this seems to me to be one 
of that nature, where that agreement is afterward 
retained by the purchaser who had prior to the alter-
ation signed it, and he had the opportunity to see it · 
and in the case of several of these purchasers the; 
did see it and retained the agreement and made no 
protest, made no objection, my present impression is 
that so far as they are concerned it would not vitiate 
the agreement, but if they did not see it, if their at- 1,1 
tention was not called to it, if they at no time con-
sented, either expressly or impliedly, to this inter-
lineation, I am very much in doubt whether it would-
n't vitiate your agreement. 

Mr. Stockwell: I was going to have Mr. Stannert 
testify to what happened. 

The Court: It says to whom the purchase money 20 
mortgage is to be made to. 

~1r. Stockwell: The testimony will show the de-
fendants made no objection and refused just to carry 
it out because they didn't have the money. 

The Court: Have you got any more to show, anv-
thing you can introduce to show that these purch;s-
ers, especially Windolph, who this last witness, Mr. 
Bitting, can't say had had this brought to his atten- 30 tion, that he had knowledge of this alteration and he 
made no objection, and made no protest 1 

Mr. Stockwell: Only ,vilson 's office never had any 
personal contact with Windolph, everything was con-
ducted through Warner. Warner brought the papers 
there, and he took them away, and the correspon-

. . ' / . 
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dence has all been conducted through Warner, except 
letters just before the date of settlement which wero 
addressed to all. 

The Court: On what theory do you hold that you 
can bind a defendant who did not know of that alter-
ation to the agreement? It had been altered after 
they signed it, without their knowledge. 

10 1vfr. Stockwell: As I understand the testimony of 
this witness he delivered a copy finally executed to 
each one of the defendants. 

,... 
'The Court: Yes. 

Mr. Stockwell: And he called the attention of all 
but Windolph to it, am I correct on that? 

The Court: Ahnost correct, he called the attention 
20 0£ all except Windolph and Goldsborough, as to them 

he couldn't be sure, but he thinks he did Mr. Golds-
borough, but he has no recollection of calling l\!fr. 
Windolph 's attention to it. 

l\1r. Stockwell: It seems to 1ne, after having re-
ceived the papers executed from the hands of their 
own agent, he was representing them and bound to 
disclosed the information he had received, that they 
would be bound by what that agent knew and the jn-

30 fonnation which he already received. 

The Court: lie had no power to agree to anythjng 
for them, their signatures were necessary to tbe 
agreement to what they were to be bound to. Now, 
they sign an agreement, that agreen1ent is delivered 
to the seller for hi1n to sign, and the seller before he 
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sio·ns it makes an interlineation-not a very material 
o:e, it is true, but yet an interlineation. It changes 
the agreen1ent which they have signed. Now, I can 
see if they in receiving that agreement barck observed 
this interlineation, this change, and made no protest, 
that they may have adopted it, but unless you can 
bring it to their knowledge I a1n afraid it vitiates 
your right. ,i\Tho in the world took the responsi-
bility of altering an agre ·ement after it had bBen exe-
cuted by the purchaseri Can you find that outf 10 

Mr. Stockw ·ell: I was about to call 1vfr. Stanert. 

Mr. W endkos: If the Court please, if I may inject 
a thought here, in a matter of this kind it appears to 
me that a new contract has been submitted to the 
purchasers which they would have to re-exe~ute in 
order to be binding upon them, and there being no 
re-execution of that contract I can't see that there 
can be an adoption of it. 20 

The Court: It is quite possible. If you can, show 
who did it, perhaps he had authority to do it. 

WILLIAM R. STANERT, sworn. 

By Mr. Stockwell: 

Q. Mr. Stanert, are you associated with the office 
of John 0. Wilson? 

A. I am. 
Q. Did you have personal charge of the prepara-

tion and execution of the agreements which have 
been offered in evidence 1 
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A. I did. 
Q. Did you ever personally meet William H. ,Vin-

dolph or William H. Goldsborough? 
A. No, sir . 
Q. Won't you tell us how these agreements were 

executed 1 
A. The agreen1ents were handed to Mr. Bitting 

when finally prepared for delivery to his principles 
for execution. He took them away and after two or 

1;0 three days they were brought back to us and we en-
deavored to secure the signatures of Mrs. Evans and 
her husband. There had been some family difficulty 
which occasioned a long delay in securing the sig-
nature of the husband, we finally got it, and on ac-
count of that family difficulty the insertion was n1ade 
there to insure that Mrs. Evans would secure the 
consideration froin the property. 

The Court: Was that made after William Evans -20 signed it? 

The Witness: No, before William Evans or Laura 
Evans had signed it. 

The Court: I can't find where the interlineation 
comes in. 

Mr. Stockwell: Page 4. 

30 Q. Now, what occurred between you and l\!I:r. Bit-
ting at the time of the delivery of the executed 
papers? 

A. This matter was called-
Q. Before that time with reference to this inter-

lineation? 
A. He knew the situation so far as the fan1ily af-

fairs were concerned. 
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Q. Who did? 
A. Mr. Bitting. 

51 

Q. Who told him? . . 
A. I told him, Mr. Wilson told hin1, _I hear~ 1nm 

tell him on several occasions, and you will fin~ 1n the 
correspondence letters back ~nd forth ac_co:nntin? for 
the delay, and we also told him when tlns 1nterhne~-
tion went in there, and he had full knowledge of it 
the day ' he took the agreement from our office. 

The Court: About that interlineation 1 

The Witness: Yes, sir, he knew, and the questi~n 
had not been raised by anyone from that day to th1S 
as to the interlineation in the agreement. 

Q. You say his attention was called to it? 
A. Yes, sir . 
Q. Any objection made? 

10 

A. None whatever. 20 
Q. Was there any objection made by a~y one of 

the four purchasers at any time after that . . . 
A. Never has been any objection made to it until 

today. . . d t'l t d OJ Q. Never heard that question raise un I o ay. 
A. Never. 

Cross-examination. 

By Mr. W endkos: 30 

t h Was the signature of the Q. Mr. Staner , w en 
Evans' finally obtained? . . 

A My recollection of it is it was obta1ned-1t must 
l1av~ been 6 weeks, I ain not exact on the date, but 
it must have been 6 weeks after the date of the 

. . ,·. 
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original agreeinent, if I remen1ber ri?htly, and on 
account of the delay we gave an extension of 45 days. 
At the time of the delivery of the original agreement 
an extension of 45 days was granted by reason of de-
lay occasioned by our failure to get the signatures. 

Q. Was it sometime in the month of February? 
A. No, I would say it was prior to that, my recol-

lection is it was 45 days. 
Q. If I call your attention to this letter-
A. I assume you have that letter of extension~ 
Q. I call your attention to this letter dated Feb-

ruary 19, would that help you fix the date~ 
A. Oh, yes, this letter wasn't delivered until so1ne 

two or three weeks after the agreements were de-
livered. 

Q. Have you your files to show that~ 
A. That is the date of the letter, it stands for it-

self. 
Q. You say the letter itself was not delivered-
A. This letter of extension was not delivered until 

'.:O several weeks after the actual deli very of the agree-
n1ents themselves. 

Q. Do you know when the agreements themselves 
were delivered~ 

A. My best recollection is about 45 days after the 
date of the agreements themselves. 

Q. You heard Mr. Bitting testify they were de-
livered sometime in February, the 15th of February~ 

A. I don't know how he has set that, but the story 
is this question came up, the question came up about 3o this letter, son1etime after the agreements had been 
delivered, and to the best of n1y recollection it was 
a couple of weeks after they had been delivered and 
they felt as though they were entitled to an exten-
sion by reason of the delay of time in getting the 
agreement. 
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Q. Mr. Bitting, you know, was e1nployed by ~1:r. 

Warner~ 
A. That is right. 
Q. Mr. Warner was the real estate broker who re-

ceived the authority to sell the farm, wasn't he~ 
A. Yes, sir. 
Q. And he really acted for the seller, didn't he~ . 
A. Yes, sir. 
Q. And he represented the sellers in the prepara-

tion of the agreement~ 1 O 
A. That is correct. 
Q. And Mr. Bitting also acted on behalf of the 

sellers, didn't he~ 
A. Yes, I should say he did. 
Q. How do you know that the alteration was called 

to the attention of the buyers, if at all~ 
A. I have no way of knowing it except I say it 

was called to the attention of Mr. Bitting, because I 
never met any of the buyer s except Mr. Bitting and 
Mr. Warner. 20 

By Mr. Stockwell: 

Q. You say Mr. Bitting represented the selle:rs f . 
A. The history of this case is-if I may say 1t this 

-way-Mrs. Evans and l\{r. William J. Lippincott, 
who is a brother of Mrs. Evans, were approached by 
an ao·ent of John S. Warner, or an employee of his, 
with 

0

a request that they sell thei:rr farn1; Mr. Lippin-
cott had some negotiations with then1 and fearing to 

30 go on himself he brought it down to ~he_ office of 
John 0. Wilson and the balance of negotiations ·were 
conducted in our office with Mr. Bitting, represent-
ing Mr. Warner, and l\,fr. Warner himself on a num-
ber of occasions. 
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The Court: · Mr. Bitting having so1ne parties 1n 
prospect, I suppose, as purchasers 1 

The Witness: Yes. As a matter of fact, the names 
of the purchasers were not disclosed to us until after 
the first draft of the agreement had been drawn, and 
-then they had to be withdrawn. We asked at the 
time - the first agreement was delivered without 

1 O names in practically the same forn1 that was finally 
executed and they brought it back and said, '' These 
are the four men who are going to buy this proper-
ty,'' an_d we prepared new agreements and put these 
names 1n. 

By Mr. Stockwell: 

Q. Did you assume John S. Warner was the pur-
chaser 1 

20 A. Yes, sir, we never kne,v any different until thev 
asked us to insert these names in the new agreen1ent; 
as a matter of fact, it was Mr. Warner\:i check which 
made the deposit on account of the contract. 

The Court: Are you sure that interlineation was 
n1ade before Mr. Evans signed 1 

The Witness: Yes, sir, it was. 

30 The Court: And before Mrs. Evans signed 1 

The Witness: Yes, sir. 

The Court: And before William Lippincott 
signed 1 

The Witness: Yes, sir. 
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1Ir. Stockwell: I have nothing further on that 

point. 

The Court: That is all. 

The Court: I am very much in doubt, iir. Stock-
well, of your ability to enforce this agreeinent, or of 
your right to enforce it unless you can show, at least, 
that all of the parties to the second part of the agree-
n1ent knew of this interlineation and made no pro- 10 
test; that might be, if you could show that, a ratifica-
tion on their part. I say it might be, but I am not · 
sure it 1night, but it might be, but if you are not able 
to show that all of them knew it, learned of it at 
son1etin1e prior to the con1mencing of this suit, I a1n 
awfully afraid it would equitable operate to deny you 
the right of specific perf orn1ance. I an1 not sure 
whether the doctrine wo1:1ld be carried so far as it 
is in the case of a promissory note, which is a highly 
commercial instrument, an instrument of the lex 20 · 
mercatoria, almost as sacred as a bank note, from 
an alteration. It n1ay be in a case of this kind, a sale 
of real estate, an agreement for the sale of real 
estate, that the lack of in1portance of the alteration 
to the purchasers would be an element that ought to 
be taken into account. I can't see that this inter-
lineation, which shows the person to whom the mort-
gage is to be made, in any way concerns the pur-
chasers or interferes with them, I don't know why 
they need be interested in the question of the person 30 to whom this mortgage is made, yet that is by the 
interlineation itself made one of the material features 
of the agreement. I am very much in doubt, I would 
like to hear from counsel. 

Mr. Stockwell: Suppose I call these gentlemen. 

• 
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JORN s. w ARNER, sworn. 

By Mr. Stockwell: 

Q. l\1r. Warner, you were one of the purchasers 
named in this agreement about which we are talking, 
December 15, 19251 

A. Ye$, sir. 
IO Q. You sig;ned that 1 

A. Yes, sir. 
Q. Did you send Mr-._ Bitting dow:m. to Mr. Wilson's 

office with these agreements 1 
A. I did. 
Q. Mr. Bitting was. in your office wo.rking for you 1 
A. Practically taking care of the entire transac-

tion. 
Q, You knew there was some difficulty in secur-

ing the signatures of William and Laura Evans to 
20 the -agreement 1 

A. Yes,. sir. 
Q. Y 0u were -informed of that 1 
A. Yes, sir. 
Q. And there£ ore there was some delay 1 
A .. Yes, sir. 
Q .. Wasn't your attention called to this . interlin-

eation on the last page f 
A. Not until son1etime afterwards, Mr. Bitting 

caUed my attention to a notation that had been, made. 
jQ . Q .. Then.f 

A. I didn't notice it at the time. 
Q. You noticed it afterwards 1. 
A .. Yes,. si;r;. 
Q. When he called your attention to it you noticed 
A. Yes, sir. 
Q. D.id, y.ou sa_y anything to . the othe:c p@ople-about . t 6J . . 1 . 

• 

John S. Warner-Direct 57 

A. No, I did not, I thought it was rather curious 
that a notation of that character was made. 

· Q. You were acting for the other n1en 
A. But I did not call their attention to-it. 
Q. You were acting for the other purchasers 

throughout this transaction~ 
A. I was, through Mr. Bitting. 
Q. Correspondence was conducted through you for 

the sellers~ 
A. Yes, sir. 1.0 
Q. You were representing the purchasers, I mean~ 
A. We were representing the sel.Lers. 
Q. You were getting a con1mission fron1 the sellers 

but Vireren't you representing the buyers~ 
A. Yes, sir. 
Q. Weren't you acting for then1 throughout this 

transaction~ 
A. Yes, sir. 
Q. In fact, you were one of the buyers~ 
A. Yes, sir. ZQ., 
Q. Now, did you attend to the delivery of the 

copies of these executed agreements to the other 
parties~ 

A. No. 
Q. Did you give any instructions about them~ 
A. I advised Mr. Bitting to see that the purchasers -

received their agreements. 
Q. And you know they did receive them, do you 

know that~ 
A. Other than I know Mr. Bitting- del,ivered them 3©· 

to them. 
Q. But you don't know what he might hruve-said 

to them~ 
A. No, sir, I wasn't with them. 
Q. Was this matter ever called to your attP,ntion 

afterwards by any of the other buyers, this interlin-
eation f 
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A. No, sir. 
Q. Or the insertion of the words, '' Laura Evans'' 

never heard that n1entioned? · 
A. Not until just recently. 
Q. Why didn't you call this to the attention of the 

other men associated with you? 
A. understand Mr. Bitting when he called mv 

attent~on to it advised me he called Mr. Windolph ts 
attention to it. 

Q. What did Mr. Bitting say to you? 
. A. I understand he called Mr. Windolph 's atten-

tion to the notation. . · 
Q. Did Mr. Bitting tell you that? 
~- He also ~alled my attention to it, at the time, I 

believe, he notified Mr. Windolph of the notation. 
Q. Were you together at the time? · 
A. No, we weren't together, at no time have we 

been together. 
Q. The purchasers have never been together OJ 

A. No, sir. · 
Q. 'Yhat do you mean by saying i_t was at the 

·same time? 
A. It was at the time he called my attention to it 

he had been to see Mr. Windolph. 
Q. Did Mr. Bitting tell you he had called Mr. Win-

dolph 's attention to this interlineation? 
A. He did. 

Mr. W endkos: If the Court, please, I don't see hovv 
30 that would affect Mr. Windolph. 

The Court: i don't think so. 

Mr. Stockwell: I will call Mr. Bitting then. 

Mr. Wendkos: I would like to ask this witness a 
few questions. 
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Q. You have kept your copy fron1 the tin1e of itR 
receipt from the hands of Mr. Bitting? 

A. Ihave. 
Q. You gentlen1en asked for an extension of time, 

didn't you? 
A. Yes, sir. 
Q. You were acting for the four purchasers in 

a sling for this extension of time? 
A. Yes, and our reason for that, if you will allow 

me to say, when the property was being sold and 10 
being purchased it was being purchased as a whole, 
as one property, and we didn't know of the two 
agreeinents on the two fanns coming into effect until 
the day it was presented to be signed by the pur-
chasers, and due to the fact that the Evans' signa-
tures could not be secured we said the settlen1ent, if 
made on the two farn1s should be made at the same 
time and an extension should be given for the time 
of the holdup in securing the signatures of the Evans 
agreen1ent. 20 

Q. You were co-operating with your associates in 
this purchas .e, in securing this extension, acting for 
them? 

A. I advised Mr. Bitting to take the matter up 
with the office of Mr. Wilson inasn1uch as the agree-
ment had been held up for signatures I felt, as far as 
I was concerned th ere should be an extension of time. 

Q. And that vvas granted? 
A. Yes, sir. 
Q. And letters of extension were given to you.? 30 
A. I believe so. 
Q. And the time finally set was October 18th~ was-

n't it? I show you a letter, carbon copy of letter, 
October 8, 1926, signed, John 0. Wilson, and ad-
dressed to William H. Windolph, William R. Golds-
borough, George A. Wonfor and John S. Warner, did 
you receive the original of that letter 1 
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A. I believe I did. 
Q. The date for settlement was the 18th of Octo-

ber, that js correct, isn't it~ 
A. That is right. 
Q. What is the answer~ 
A. That is correct. 
Q·. Now, before that time you notified Mr. vVilson 

.that the purchasers did not ·want to go ahead ·wit11 
the deal, is that correct 1· 

A. I believe I did. 
Q. I show you a letter which is marked C3 for 

identification-

Mr. Wendkos: If the Court please, it would appear 
to me that Mr~ Stockwell should show that informa-
tion was binding upon the other party. 

The Court: I will have to deterinine that, I sup-
pose, by what he does show. 

The Witness: That information was o'iven to me 
by Mr. Bitting and I forwarded the i-iifo~nation. 

The Court:·On to whom1 

The Witness: To Mr. John 0. Wilson. 
Q. And did you do it in this letter of October 15 

1926, which is marked C3 for identification~ - ' 
A. That is the letter. 
Q~ · .And that was written by your authority~ 
A. Yes, sir . 

Mr. S-t0ckwell: I offer that. 

(Said letter now marked Exhibit 83.) 
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~fr. Stockwell: I al so offer in evidence the carbon 
copy. I call for the production of the letter. 

The Court: This letter from you to John 0. Wilson 
was in reply to this~ 

The Witness: Yes . 

Q. In reply to the one under date of the 8th of 
October, and the reply by you was the 15th f 

The Witness: Yes. 

Q. I show you a letter, copy dated August 31, 1926, 
look at that and tell me whether you received the 
original of that from John 0. ,Vilson 

A. We did receive a letter in regard to the exten-
sion of time. 

10 

Q. I show you a paper which is marked "copy" 
and signed "Laura Lippincott Evans" dated Au- 20 
·gust 18, 1926, and ask you whether the original of 
that paper was enclosed in the letter of August 31, 
19261 

A. That I can't say. 
Q. The letter of August 31, which you say you re-

ceived, says, "I enclose herewith extension agree-
ments which have been signed in connection with 
your purchase from William J. Lippincott and Mrs. 
Laura L. Evans,'' were the papers enclosed 1 

A. I am under the impression we received the ex- 30 
tention of time. 

Mr. Stockwell: I offer these in evidence. 

(Said papers offered in evidence and marked Ex-
hibit C5.) 

. ' 



62 John S. Warner-Direct 

Q. Will you look at this paper and see whet~1er 
you can identify that as a copy of the extension 
aoTeement which was mailed to you 1 0 

A. I am not so sure I received that in two letters, 
but I am convinced we have received the extension 
fron1 both parties interested. I don't happen to have 
my copies with my letters in and I can't recall as re-
ceiving them as one or two. 

10 The Court: The extension of time for settlement 1 

The Witness: Yes, sir. 

20 

·3U 

The Court: Executed by the sellers 1 

The Witness: By the sellers. 

Mr. Stockwell: He can't identify this as the par-
ticular paper. 

The Witness: You can ask Mr. Bitting that ques-
tion, if you wish. 

Q. You say you don't have your letter file here 1 
A. What letters I have in the case are in the hands 

of my attorney. 
Q. I show you letter copy dated August 28, 1926, . 

addressed .to John S. Warner, Palmyra, New Jersey, 
and asked you whether you received the original of 
that from John 0. Wilson 1 
. A. I don't recall that letter. 

Joseph S. liV arner-Cross-W illiam 
R. Sta .nert-C'ross 

Cross-examination. 

By Mr. Wendkos: 

63 

Q. When you made your signature here, when you 
affixed your signature to the contract, was this nota-
tion appearing thereon~ 

A. Not at the time I signed the agreement. 
Q. Was the interlineation in the contract 1 1,1 
A. Not at the time I signed the agreement. 
Q. You didn't know of that addition until it ,vas 

called to your attention by Mr. Bittingf 
A. That was at the time I learned of the change in 

the contract. 

WILLIAM R. STANERT, recalled. 

By Mr. Wendkos: 

Q. I see you signed these letters, Mr. Stanert, 
or this one particularly, that is your signature~ 

A. Yes, sir . 
Q. You signed them for Mr. Wilson as principal, 

didn't you~ 
A. That is right. 
Q. According to your bill Mr. Wilson purchased 

this land, didn't he~ 
A. What~ 
Q. According to the bill of complaint, the allega-

tions of the c0mplaint, Mr. Wilson purchased the 
property~ 

Mr. Stockwell: I object to that, that is not cross-
examination. 

20 
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Mr. "\Vendkos: I want to know ju Virhat capacity he 
wrote this letter, either for 1\![r. Wilson as ovvner or 
as attorn ey, or how~ 

Mr. Stockwell: If you want to know that ask him 1 

The Witness: He wrote it effect as title owner of 
the premises. 

Q. As title owner of the premises~ 
A. That is right. . 
Q. Is it true also that this letter-
A. He had the title to the property at the time thjs 

letter was signed, yes. 

By Mr. Stockwell: 

Q. Mr. Wilson is a lawyer, I believe "? 
A. Yes. 

The Court: '\Vhat is this letter~ 

The Witness: It refers to the sending of the exten-
sion agreements to Mr. Warner, and this one refer.s 
to a different tin1e for settlen1ent under the agree-
1nent. 

RoBERT C. BITTING, recalled. 

By 1\1r. Stockwell: 

Q. Did you hear the testimony of Mr. Warner~ 
A. I couldn't hear it very plainly, no; I tried to 

li sten but he spoke very low. 

' . 
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Q. I understood Mr. Warner to say that you told 
hin1 that you had called to the attention of 1\1r. Win-
dolph this interlineation at the time you delivered 
the paper to hin1 

A. No. 
Q. In view of that staten1ent-
A. No, I don't think Mr. Warner told you that, 

not at the time the paper was delivered, no, I don't 
think Mr. Warner said that. 

Q. Then I misunderstood him. What did he say 1 O 
then, or what did you say~ 

A. I called Mr. Warner's attention to it sometime 
later, it must have been three or four months, and 
about the sa1ne time I called Mr. Windolph 's atten-
tion to it. 

Q. When did you call Mr. Windolph 's attention 
to it1 

A. After about three or four months after the exe-
cution. 

Q. What about lVIr. Goldsborough~ 20 
A. I didn't say anything to hin1 about it, I didn't 

come in close contact with Mr. Goldsborough. 
Q. Didn't meet him at all 1 
A, Yes, sir, I met him, but I didn't call his atten-

tion to it. 
Q. Didn't you deliver the executed copy of the 

agreen1ent to Mr. Goldsborough~ 
A. I did. • 
Q. If you told Mr, Warner and Mr. Windolph why 

didn't you tell him 1 5() 
A. I didn't know it at the time I delivered the 

agreement. 
Q. vVhy didn't you tell him later1 
A. I didn't come in contact with him. 

The Court: What about W onfor, did you tell him 1 
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The Witness: I am not certain at all that I told 
him. 

GEORGE A. W ONFOR, sworn. 

By Mr. Stockwell: 

10 Q. Now, Mr. Wonfor, you live in Camden? 
A. Yes, sir. 
Q. You are a photographer? 
A. Yes, and my business is in Camden? 
Q. You signed this agreement? 
A. Yes, sir. 
Q. When did you first see the interlineation just 

above the signature of Mr. Bitting on the last page? 
A. I can't fix any time, this paper did not come 

into my hands for quite some time after it was exe-
20 cuted in this way. Mr. Warner acting for me as the 

agent, of course, transacted the necessary business 
other than what papers were necessary for me to 
sign. A.t the time this paper was handed to me for 
my signature it was perfectly blank so far as signa-
tures or any additions other than just the plain 
document. 

Q. You understood the sellers had yet to sign the 
paper? • 

A. Yes, sir, I was the first signer-I fixed that in 
30 my mind in this way, the paper being perfectly blank 

I was asked to sign way down here. 
Q. After you ha9- signed you got back an executed 

copy, didn't you? 
A. Not until quite some time afterwards. 
Q. When you got it back you read it over, didn't 

you 1 

1 
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A. I didn't read it over carefully, but I just 
skimmed through it as you carelessly will and say, 
"Well it looks the same document." ' Q. At the time you signed the sellers had not 
signed? 

A. No. 
Q. Then you weren't interested 1n finding out 

whether the sellers had signed? 
A. I turned to the back page. 
Q. And you looke_d over the back page? 
A. Yes, sir. 
Q. Didn't you see these words along there then, 

referring to the interlineation? 
A. I can't say that it really came to my notice. 
Q. Now, this was blank? 
A. Yes, was perfectly blank. · 
Q. And now it comes back executed and I want to 

know whether you did not read over what was put 
on there after you executed it? 

A. I can't say I did. 
Q. Will you say you did not? 
A. I will say I did not. 
Q. You did not what? 
A. Read that. 
Q. What? 
A. This insertion in here. 
Q. You didn't see it there? 
A. I didn't see it there. 
Q. "\Vhen was your attention first called to it? 
A. I don't recall, I can't fix it. 
Q. You saw it before you came in here to-day? 
A. Yes, but, of course, since this case has been 

pending we have gone on with things a little m?re 
carefully and I picked this up when I was going 
over it. 

Q. Are you the man who picked it up? 

• •• t'. 
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A. I can't say I was the man who picked it up, but 
in going over the document, of course, very care- ' 
fully; as things are handed to you sometimes and 
;vour mind is occupied with other things you are in 
a hurry and go through with this particular business 
because you have another appointment you have, 
that _is, generally. 

Q. It was a considerable sum of money, you were 
an obligor, and you had certain conditions to 

lO perform 1 
A. Yes, sir. 
Q. And you still say you glanced through that last 

page without reading it over1 
A. When the document came into my hands, yes. 
Q. Between that time and the time for settlement 

did you look at it again 1 
A. I can't say I did, I think it was filed away and 

not br_ought out until such time as we had to give it 
some consideration. 

The Court: You mean after suit yvas brought 1 

The "\Vitness: Possibly that was the time, Judge. 
Q. I show you letter copy which has been offered 

in evidence, marked 04, dated October 8, 1926, 
signed John 0. Wilson, addressed to William H. 
,Vindolph, William R. Golds borough, · George A. 
W onf or and John S. Warner, did you receive the 
original of that letter, or one of the originals of that 

30 ~etter 1 I do noft ref er t~ t:ie typewriting below, that 
1s not a part o the exh1b1t. 

Mr. Stockwell: I call for the original of that let-
ter, the letter of October 8th. 

~Ir. W endkos: I haven't that. 

George A. W onf or-Direct 

The Witness: I don't recall it. 

Q. Don't recall receiving that letter 1 
A. No. 
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Q. 1\fr. W onfor, I show you a post office registry 
receipt, No. 8473, with a signature on the back, 
George A. W onfor, is that your signature 1 

A. No, sir. 
Q. Whose signature is it, who signed that for you 1 
A . \Vhere was this letter addressed to 1 . 1 O 
Q. I don't know, I will prove that. You don't 

know~ 
A. I might be able to place it if I knew where the 

letter was forwarded to. 
Q. Is that your signature~ 
A. No, sir. . 
Q. Or anybody in your office1 
A. I don't recall, it may have come to my office 

or it may have come to my home. 
Q. If this was mailed to Cinnaminson, Burlington 20 

County, New J erscy-is that your home 1 
A. Yes, sir. 
Q. Well, with that information --

~1r. W endk:os: The witness has testified it is not 
his signature. 

Q. Can you say whether that is the signature of 
anybody in your home 1 

1'1r. Wendkos: I object to that question. 

The Court: Let it be answered. 

A. It may be the signature of my daughter and 
it might be my son, it doesn't look like Mrs . Won-
f or's signature. 

. , 
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Q. Don't you know the signatures of those people 
to say whether or not this is the signature of one or 
the other1 

A. I can't say I do. 
Q. One is your wife's and the other your 

duughter1 
A. I feel it is not Mrs. W onf or's signature, it 

might be my daughter's and then again my son's, 
but either one signing my name --

Q. Do you get your mail under the address of 
Cinnaminson, Burlington County, New Jersey1 

A. Yes, sir-no, we get it under the post office of 
Palmyra, New Jersey. 

Q. Do you have letters addressed to you at Cinna-
minson 1 

A. Yes, and receive them through Palmyra. 
Q. A rural delivery f 
A. No, I think it is the postman. 

Cross-examination. 

By Mr. Wendkos: 

Q. Mr. Wonfor, did anyone call your attention to 
that addition outside of myself 1 

A. No, sir. 
Q. vVhen did I call your attention to that nota-

tion 1 
A. In one of our conferences. 
Q. How long ago was that 1 
A. Last week I particularly place it. 
Q. Before that time you did not know of that no-

tation or interlineation 1 
A. It did not come to my attention. 
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CONCLUSIONS. 

LEAMING, V. C.: 
I am unable to believe that it would be advan-

tageous to go any further in the trial of this case. 
The court room is full of witnesses and it is obvious 
,ve have before us a long session on other contro-
verted points, and if the law is as I understand it to 10 
be the evidence already taken, touching which there 
can be no dispute, is conclusive of the case, and it 
seems to me it would be a waste of time and energy 
to go further into the other points which obviously 
are controverted. 

The facts touching the present situation are not 
disputed. The contract which complainants seek to 
enforce as vendors was with four vendees as pur-
chasers. These four vendees signed the contract 
after it had been prepared in type. At the time the 20 
vendees signed the vendors had not signed and were 
not present; the contract was then sent to the vend-
ors for the purpose of having it executed by them. 
Instead of executing it in the terms it had been 
signed by the vendees, the vendors, who now seek 
the enforcement of the contract, saw fit to make an 
interlineation. That interlineation consisted of in-
terlining on the fourth page between the 17th and 
18th lines the words, '' Laura Evans one of'' making 
the contract read that the purchase money bond and 30 
mortgage which was to be executed by the vendees 
was to be made to Laura Evans, one of the said par-
ties of the first part, whereas the contract as orig-
inally prepared and as signed by the vendees pro-
vided that the mortgage should be executed to the 
parties of the first part, three in number. Accord-

.. ,.·. 
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ingly this contract which is now offered in evidence 
as the basis of this suit for specific performance is 
not the same contract which the defendants as 
vendees signed. It is an altered contract, altered by 
the vendors after the vendees had ex:ecuted it, and 
without their knowledge or consent. The statute of 
frauds provides in substance that a written instru-
ment in the nature of a contract for the sale of land 
must be signed by the parties to be charged, or some-

IO one lawfully authorized in their behalf. This instru-
ment which complainants now seek to enforce 
against the vendees is not the instrument which 
these vendees executed, it is another instrument by 
reason of the change which the vendors made in it. 

During the noon recess hour I have undertaken 
to examine the authorities in this State touching the 
alteration of written instruments and so far as I 
have been able to ascertain there appears to he no 
dissent from the views which w·ere early entertained 

'.:O in this State and have since been repeatedly adopted. 
One of the early cases I have before me, although 

there are two to substantially the same effect prior 
to it, is the case of H·unt v. G·ray, reported in 35 N. J. 
L., 227. In that case a well considered and carefully 
prepared opinion was filed by Chief Justice Beasley 
in the Supreme Court of this State. He says on 
page 230, '' I have no doubt any legal instrument is, 
as -a m·eans of evidence, annulled by such an act''-
that is, by alteration by the party who seeks its en-

30 forcement. '' This was the doctrine, as extracted 
from the Year Books, expounded in Pigot 's case, 11 
Rep. 27. '' He then proceeds with a review of 
English authorities; among other authorities he re-
fers to Master v. Mill er, and says: "In Master v. 
Miller., 4 T. R. 320, this principle was adjudged to be 
applicable to promissory notes, and upon grounds of 
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public policy ·which would extend so as to embrace 
all written contracts. To the extent that a legal in-
strument will be avoided by an alternation made, 
either directly or indirectly, by the party claiming 
an interest under it, this doctrine has been repeat-
edly recognized by this court, and, as a principle of 
our legal system, it is not to qe questioned. Price's 
Ad11i'r. 'V. Tall1nan's Adm' r., Coxe 447; Den. v. 
Wright, 2 I-Ialst. 175; B ell v. Quick, et al., 1 Green 
312. '' He then continues, '' The reasons for this 10 
rule are obvious and of the most solid character. In 
its absence the inducement to fraud would be very 
strong, and public policy requires that, in the 
language of Lord I{enyon, 'no man shall be permit-
ted to take the chance of committing a fraud with-
out running any risk of losing by the · event ·when it 
is• detected.' Even immaterial alterations are fatal, 
as the rule, to be efficacious, cannot permit a person 
to · tamper, in any degree, with the written contract 
of another in hi s possession. If the instrument has 20 
been altered by the mistake of the party holding it, 
relief must be sought in a court of equity. Within 
this limit I do not find that the legal principle has 
has been seriously called in question.'' The case 
under consideration there was the alteration of a 
note, but as you will see from ,v-hat I have already 
quoted from the opinion, the doctrine is expressly 
extended to all written contracts. The doctrine is 
not only expressly extended to all written contracts 
but it is also expressly stated to include immaterial 30 
alterations made by the party who seeks enforce-
ment. The next case appears to have been the case 
of Schrniidt 1J. Quin ze l. That was a case before the 
Court of Errors and is reported in 55 N. J. E. 792. 
That case refers to the case of Ilunt v. Gray, and 
approves of it broadly, as well as the other cases 

T 
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which JI unt v. Gray cites from this state. Then fol-
lowed the case of Jones v. Crowley, 57 N. J. L. 222. 
That was a case in the Supreme Court and the 
opi_nion is written by 11:r. Justice Depue. It also 
adopts the principles that are laid down in Hunt v. 
Gray, and the other cases to which I have referred. 

Now, the only hesitancy I have in adopting the 
views already stated is the thought that perhaps the 
rule could be relaxed as to immaterial alterations 

1,1 without impairing its efficacy and usefulness. But, 
as will be observed, the language of Chief Justice 
Beasley is to the effect that public policy requires 
the enforcement of the rule even as to immaterial 
alterations. 1\,fy impression is-I didn't have time 
to verify it-that in the Negotiable Instrument Act 
which we have adopted in conformity with othe; 
states, there has been a liberalization of this doc-
trine, and that the provision there with reference 
to alterations of negotiable instruments is that to 

20 void the instruments, the alteration must be in a 
material part. I say, that is my recollection; I may 
not be right about that, and not having had time to 
lo?k at it I will have to depend on my memory; but 
that, of course, would not affect the situation here 
at all, because that is purely a statutory modifica-
tion of the rule in that particular instance if the 
modification has been made by the Legislat~re that 
I suggest; I only refer to it as showing a possible 
modern tendency toward relaxation of the rule. But 

30 even though we might assume that an immaterial 
alteration should not have so drastic an effect how 
are we to say that this alteration is not a material 
one~ Is this court to be called upon to say that 
these vendees have no choice as to whom their mort-
gagees shall be, whether it shall be the parties whom 
they agreed to make it or whether it shall be the 
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single person that is named in the altered contract f 
I think no court should be called upon to go so far 
as to say that that is not a material alteration from 
the viewpoint or interests of the vendees in this 
case. 

However, without undertaking to determine 
whether this alteration can be said to be in a mater-
ial provision of the instrument, it seems to me that 
the earlier decisions bind this court to the doctrine 
that even in an alteration of the instrument, by the 110 
party who seeks enforcement, in an immaterial part 
will exclude the instrument from evidence and deny 
the right of specific enforcement. 

Now, if this be the law, and I shall hold it to be, 
I see no use in going further into the voluminous 
testimony that is evidently awaiting us. I will sus-
tain the objection on behalf of the defendants which 
I tentatively overruled ,vhen the objection was made 
and will exclude this contract from evidence on the 
proofs that have been made. That, of course, ,vill 20 
operate in a dismissal of the bill. 

Another case is set for trial at this time: Are 
counsel in the case ready to proceed. 

1Ir. W endkos: Do I understand from your 
Ho11or 's decision that the parties are placed in 
status quo by reason of that decision~ 

The Court: I did not undertake to pass upon 
that. My own notion would be-but I won't under- 30 
take to say, it is outside the scope of my authority. 
So far as the present bill is concerned it is necessar-
ily dismissed by the ruling I have made. 

Mr. Stockwell: Frankly, your Honor this next 
case is another contract, but there is no use wasting 

.• • r' • 
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time, the facts are the same; it appears to be of the 
same order. 

The Court: Why not stipulate itf 

Mr. Stockwell: With the understanding the testi-
mony already given can be applicable to both cases, 
the testimony already given can be applicable to 
both cases. 

Mr. Wendkos: Yes, sir. 

The Court: I would like to add to what I have 
already said a matter that escaped my attention; 
the question of the adoption of this alternation by 
the vendees. Touching that no more need be said 
than that the evidence does not disclose that tho 
vendees were made acquainted with this change. One 
of the vendees has testified he knew nothing about 

20 it until it arose in the matter of the defense of this 
suit, and another of the vendees, the evidence dis-
closes, may have had it brought to his attention at 
some subsequent time, or may not, there seems to 
be an absolute uncertainty as to that. So there is no 
evidence that he ever learned of the alteration. Th~ 
other vendees seem to have had it brought to their 
attention some time after the alteration was made. 
I meant to refer to that in the statement of facts 
which I first made, and I mention it now· since coun-

30 sel have already indicated that the case which is to 
follow is of exactly the same nature. · 

N o,v, in the case which is to follo-w, the case of 
William J. Lippincott v. William H. Windolph, file 
No. 62521, I understand counsel to say that exactly 
the same situation exists. 
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J\Ir. Stockwell: That is, the four defendants who 
are the purchasers in the present agreement are the 
four purchasers in the second agreement, but the 
names of the sellers are William J. Lippincott, Caro-
line 'vV. Lippincott, William B. Lippincott. 

The Court: And the alteration made was exactly, 
the same alteration except the interlineation is the 
name of "William J. Lippincott one of" interlined 
on page 3 between lines 29 and 30. 10 

l\fr. Stockwell: Correct. 

The Court: With the understanding that counsel 
on both sides are stipulating that exactly the same 
situation is presented in this case as was in the one 
just disposed of I will make the same disposition 
and · dismiss the bill. 

Mr. Stockwell: The testimony offered as to the 20 
first agreement is applicable also to the second 
agreement, the same correspondence. 

J\Ir. W endkos : Yes. 

The Court: I think the disposition of these two 
cases is prudent from all aspects. Counsel can now 
take the cases, if so advised, to the Court of Appeals, 
on a very short record, and that court will be enabled 
to determine finally what the law may be in this re- 30 
spect, whether I have erred or not, and it will prob-
ably save a great deal of labor in a long trial of this 
case and then a review by the Court of Errors with 
a long and tedious record. 

J\!Ir. Wendkos: My associate counsel, Mr. Low, 

.. . / ' 
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has requested me to determine from your Honor 
whether you will hear us on the question of counsel 
fee. 

The Court: I think in view of the fact that the 
cases go off on this feature before the examination 
of any witnesses touching the merits I will not pass 
upon that until the cases come back from the Court 
of Errors. 

(Heard and determined January 17, 1928.) 

Decree for Dismissal of Vendor's Bill 

DECREE FOR DISMISSAL OF VENDOR'S 
BILL. 

(Filed Mar. 5, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between: 
JOHN 0. WILSON, L~URA L. 
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EvANS, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors of the ESTATE OF 
w ILLIAM B. LIPPINCOTT, 
deceased, 

On Bill for Specific 
Performance. 

10 

Complainants, 
and 

Decree for Dismissal 20 
of Vendor's Bill. 

W r LL i AM H. WINDOLPH, 
w I L L I A M R. GOLDSBOR-
OUGH GEORGE A. WoN-' FOR and JoHN S. WAR-' NER, 

Defe.nda1n.ts. 

This cause coming on to be heard in the prese1:ce 
of Henry F. Stockwell, solicitor of the complain-
ants and Philip Wendkos and Joseph S. Low, sol-
icito~s of the defendants, and the Court having ex-
amined the pleadings and having taken pr?ofs orally 
and in open Court and heard and considered the 
arguments of counsel thereon; 

- • l . 
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And it appearing to the satisfaction of the Court 
that co.mplainants Laura L. Evans, Williarn Evans, 
her husband, and William B. Lippincott tendered an 
instrument in writing but said instrument not hav-
ing been executed by complainants, wherein and 
whereby the said complainants agreed to convey 
said lands and premises by deed of special w·arranty 
on or before the 18th day of October, nineteen hun-
dred and twenty-six, to William H. Windolph, vVil-

10 liam R. Goldsborough, George A. Wonfor and John 
S. Warner, the following described lands situate in 
the township of Evesham, County of Burlington and 
State of New Jersey, bounded a,s follows: 

'' All the following · described tract or parcel 
of land situate in the Township of Evesham in 
the County of Burlington and State of New 
Jersey, and bounded as follows: BEG INNING 
at a point in the middle line of the Camden, 
Ellisburg and Marlton Turnpike Road and the 

20 $asterly line of Cropwell Road; thence (1) 
North twenty-six degrees and forty-nine min-
utes east, seven chains and four links to a point 
in the land of the Philadelphia, Marlton and 
l\1edford Railroad Company; thence (2) South 
seventy-one degrees and twenty-five minutes 
East, eight chains and four links to another 
point in the land of the Philadelphia, l\1a.rlton 
and Medford Railroad Company, formerly cor-
ner to David D. Griscorn's land; thence (3) 

30 North thirty degrees and five minutes East 
forty-seven links to a stone in the Northerly 
line of the land of the Philadelphia, Marlton and 
Medford Railroad; thence continuing on the 
same course along the line of David D. Gris-
com 's land, eleven chains and seventy-two links 
to a locust stake in a ditch; thence ( 4) still 
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along the line of Griscom .'s land South fifty-one 
degrees and seven minutes East, five chains and 
fourteen links to a locust stake in said ditch, 
thence ( 5) still by Griscom 's land, North thirty-
three degrees and f orty.,.nine minutes East, 
twelve chains and seventy-seven links to a stone 
corner, thence (6) still hy Griscom's land, 
South seventy-one degrees and twenty minutes 
East, nine chains and twenty-four links to a 
stone corner to said Griscom 's land in the line · l () 
of land of Joseph M. Brick thence ( 7) along the 

-line of Brick's land North twenty.,five degrees 
and thirty-seven minutes East, six cha.ins and 
ninety-five links to a stone corner to other lands 
of the said David D. Griscom's; thence (8) by 
said Griscom 's land, North sixty-three degrees 
and thirty-five minutes, West fifteen chains and 
thirty-six links to a corner two feet southeast 
of a stone placed for a corner; thence (9) still 
by Griscom 's land South forty-three degrees 20 
and twenty-five minutes West, three chains and 
thirty-eight links to a stone; thenc.e (10) still 
by Griscom's land South fifty-five degrees and 
fifty-five minutes West one chain and four links 
to a stone on the ditch bank, thence (12) still 
by Griscom's land South sixty-four degrees and 
fifty-five minutes West, four chains and eigh-
teen links to a corner thirteen feet Southeast of 
the centre of the bridge on the Cropwell Road, 
thence (13) nearly along the ditch and by line ·JO 
of William V. Ljppin(}ott land North fifty-nine 
degrees and thirty-five minutes West, five 
chains and fifteen links to a stake on the North-
erly edge of the ditch, thence ( 14) still by Lip-
pincott 's land, South thirteBn degrees and 
twenty~five minutes West one chain and fifty-
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one links to an old poplar stump, thence ( 15) 
still by Lippincott 's land North Sixty-four de-
grees and thirty-five minutes West, one chain 
and thirty-six links to a corner; thence (16) 
South eighty-two degrees and forty minutes 
West, one chain and forty-£ our links to a stone, 
corner to other land of William B. Lippincott; 
thence ( 17) by William B. Lippincott ''s other 
land South fifteen degrees and seven minutes 
west, seventeen chains and thirty-eight links to 
a stone; thence (18) still by William B. Lippin-
cott's land South twenty-two degrees and six-
teen minutes West thirteen chains and thirty-
nine links to a corner in the middle of the afore-
said turnpike; thence ( 19) along the ·middle of 
the said turnpike, South seventy degrees and 
fifty-seven minutes, West eight chains and fifty-
five links to the place of beginning. CONTAIN-
ING seventy-eight and fifty one-hundredths 
(78.50) acres of land, be the same more or less, 
EXCEPTING thereout and therefrom the man-
sion house and lot of land whereon the same is 
located, containing one and ninety-three one 
hundredths (1.93) acres, according to a survey 
thereof attached to this agreement, and SUB-
JECT to the railroads' rights of way and the 
railroads' right to use of station site.'' 

And the aforesaid William H. Windolph, William . 
30 R. Goldsborough, George A. Wonfor and John S. 

Warner, on the 15th day of December, nineteen hun-
dred and twenty-five, executed the instrument in 
writing above referred to and submitted the exe-
cuted instrument to the complainants for the pur-
pose of executing same, and accompanied delivery 
of the afore said written instrument with the pay-
ment of $6200.00. 
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And it further appearing to the satisfaction of the 

Court that the aforesaid instrument was altered 
while in the possession of the complainants by the 
interlineation at their request on the fourth page of 
aforesaid instrument between lines 17 and 18 of the 
words "Laura Evans one of,'' without notifying the 
defendants herein of complainants' intention to 
make said alteration and without notifying said de-
fendants after the making of the aforesaid inter-
lineation by the complainants, that the said inter- 10 
lineation had been made by the complainants before 
the J complainants had executed the aforesaid con-
tract. 

And it further appearing that the aforesaid inter-
lineation had been made by complainants without 
the knowledge and consent of defendants and that 
said alteration had not been adopted by the def en-
dants and that the defendants had not been made 
acquainted with the aforesaid alteration by the com~ 
plainants after the co11;1-p~ainants h_ad made the 20 
change, which alteration 1s 1n a material part of the 
contract, 

And the Court being of the opinion that the afore-
said instrument in writing, by reason of the afore-
said alteration made in the manner above described, 
is not the same contract which the defendants as 
vendees signed, and is not available to complain-
ants as evidence of the contract made between the 
parties hereto for the sale and purchase of the lands 
above described, 30 

It is on this 5th day of March, nineteen hundred 
and t;enty-eight, ordered, adjudged and decreed 
that the aforesaid instrument be declared of no 
effect and be annulled by reason of the material 
alteration made by the complainants in the manner 
above set forth, as means of evidence of a contract 
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made by the parties hereto for the sale and pur-
chase of lands above described. 

It is further ordered that the said complainants 
pay to the said defendants the cost of this suit to 
be taxed, which is hereby allowed to said defen-
dants. 

It is further ordered that true but uncertified 
copies of this decree and said tax costs be served 
on the solicitor of said complainants within fifteen 

1 o days after the date hereof. 

30 

Respectfully advised: 
E. B. LEAMING, 

V. C. 

E. R. w ALKER, 
C. 

• 

N o,tice of A ppea,l 

NOTICE OF APPEAL. 
( Filed Mar. 13, 1928.) 

IN CHANCERY OF NEW JERSEY. 

Between: 
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JOHN 0. WILSON, LAURAL. 
1EvANS, individually, and 
WILL!AM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., Notice of Appeal. 

C.omplainam.ts, 
and 

WILLIAM H. WINDOLPH, 
et a.ls., 

Defendants. 

On Bill, &c. 

The complainants, John 0. Wilson, Laura L. 
Evans, individually, and William J. Lippincott and 
Laura L. Evans, executors, etc., hereby appeal 
from the final decree made by the Chancellor on 
the advice of Vice-Chancellor E. B. Leaming, in 
the above-entitled cause on the fifth day of March, 
1928, and from every part thereof, to the Court of 
Errors and Appeals in the last resort in all causes. 

20 

BLE<AKLY, STOCKWELL & BURLING, 30 
Solicitors for and of Cownsel 

wi:th C.o·mpl(}(i;narnts. 
I conceive there is good cause for appeal in the 

above-entitled cause. 
H. F. STOCKWELL, 

Of Counsel w:ith OompZainarnts . 

. . ,·, 

T 
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• 

Notice of App-eal 

[ENDORSED] 

Service of a copy of the withip. notice 
of appeal is hereby acknowledged this 
10th day of March, 1928. 

Philip Wendkos, 
Joseph S. Low, 

Solicitors for Defendants. 

P etition of Appeal 

PETITION OF1 APPEAL. 

( Filed April 13, 1928.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS . 

Bet,veen: 
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JOHN 0. WILSON, LAURAL. · 
EvANS., individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

Co1npla,inants-App ellants, 
and 

On Appeal from 
Court of Chancery. 
Petition of Appeal. 

WILLIAM H. WINDOLPH, 
et a:ls., 

Def endants-Respond ents. 

To the Honorable, the Court of Errors and Appeals 
in the La ,st Resort in All Causes: 

10 

20 

The petition of John 0. Wilson, Laura L. Evans, 
individually, and William J. Lippincott and Laura 30 
L. Evans, executors of the last will and testament 
of William B. Lippincott, deceased, the appellants 
in the above-stated cause, respectfully shows that: 

Your petitioners find them.selves aggrived by a 
a final decree made in the Court of Chancery by his 

7 
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Honor Edwin Robert Walker, Chancellor of the 
State of New Jersey ( advised by Honorable E. B. 
Leaming, Vice-Chancellor), bearing date the fifth 
day of March, 1928, wherein the said John 0. Wil-
son, Laura L. Evans, individually, and William J. 
Lippincott and Laura L. Evans, executors, etc., 
were complainants, and th ·e said William H. Win-
dolph, William R. G0ldsb-0rough, George A. W onfor 
and John S. Warner were defendants, in this re-

lO spect, to wit: 
That the said decree adjudges that that certain 

agreement in writing between the appellants and 
the respondents, set forth in the bill of complaint, 
being a contract for the sale by the appellants to 
the respondents of certain lands and premises in 
the County of Burlington and State of New Jersey. 
should be · 

"'declared of no effect and be annulled by 
reason of the material alteration made by the 

20 complainants in the manner above set forth, as 
means of evidence of a contract made by the 
parties hereto for the sale and purchase of 
lands above described''; 

and that 
'' the complainants pay to the said defendants 

· the cost -of this suit to be taxed, which is he;reby 
allowed to said defendants.'' 

JO And your petitioners humbly appeal from each 
and 1evety part ·of the satid decree of the Chancellor · 
res ,:JllTo-'rfes,aidl, up :on the ground that the sarne is :er-
reirteou_.s, in that : 

1. The Ootlrt found that 
1
:' '-OompJainants) Lau-ra L. Evans, William 

Petition of Appeal 

Evans, her husband, and William B. Lippin~ott 
tendered an instrument in writing but said in-
strument not having been executed by complain-
ants, wherein and whereby the said complain• 
ants agreed to convey said lands and premises 
by deed of special warranty on or before the 
18th day of October, nineteen hundred and 
twenty-six, to William H. Windolph, William 
R. Goldsborough, George A. W onf or and John 
S.. Warner, the following described lands (being 10 
the lands set up in the bill of complaint) * * ,x, * 

And the afore said William H .. Windolph, Wil-
liam R. Goldsborough, George A. W onfor and 
John S. Warner, on the 15th day o.f December, 
nineteen ~undred and twenty-five, executed the 
instrument in writing above referred to and sub-
mitted the executed instrument to the complain-
ants for the purpose of executing same, and ac-
companied delivery of the aforesaid written in-
strument with the payment of $6200.00. '20 
* * * * * * * 

And it further appearing to the sat;isfaction 
of the Court that the aforesaid 1nstrument was 
altered while in the possession of the complain-
ants by the interlineation at their request on 
the fourth page of afore said instrument be-
tween line ·s 17 and 18 of the words 'Laura 
Evans one of,' without notifying the defendants 
herein of complainants' intention t0 make said 
.alte-ration and without notifying said defen..,. 3,.0 
dants after the making of the aforesaid intet-
linea tion by the complainants, that the said in-
te-r lineation had been made by the complainants 
before the complainants had executed the afo:re--
s-aid ·contract,'' 

. • r', 

.. 
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-:Whereas, the Court should have found, upon the 
evidence before the Court, that the interlineation . 
complained of was not made except with the knowl-
edge and consent of the ·defendants (present respon-
dents) or their authorized agent in that behalf and 
that said interlineation, when made, was brought to 
the attention of the said defendants (present re-
spondents) or their duly authorized agent in that 
behalf, who assented thereto, and each and every 

1 ,1 of. th~ defendants received an executed copy of the 
said instrument with said interlineation and took 
received and held the same without objection o; 
protest, from the date of the execution thereof down 
to the filing of the bill of complaint in said cause. 

2. The Court found as follows: 
'' And it further appearing that the aforesaid 

interlineation had been made by complainants 
without the knowledge and consent of def en-

20 dants and that said alteration had not been 
adopted by the defendants and that the defen-
dants had not been made acquainted with the 
aforesaid alteration by the complainants after 
the complainants had made the change which 
alteration is in a material part of the co~tract. '' 

-:Whereas, the Court should have found, upon the 
evidence before the Court, that the said interlinea-
tion ·was made only with the knowledge and consent 

30 of the defendants (present respondents) and that 
said interlineation was adopted by the defendants, 
who had been made acquainted therewith had ac-. ' quiesced therein, assented thereto and made no ob-
jection thereto, prior to the filing of the bill of com-
plaint herein, and also that said interlineation in 

' any event, was in an immaterial part of said con-
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tract and as to which the defendants ( present re-
spondents) were in no way injured or affected in 
any of their rights under said contract. 

3. T'he Court found that: 
'' and th e Court being of the opinion that the 
aforesaid instrument in writing, by reason of 
the aforesaid alteration made in the manner 
above described, is not the same contract which 
the defendants as vendees signed, and is not 1 O 
available to complainants as evidence of the con-
tract made between the parties hereto for the 
sale and purchase of the lands above de-
scribed." 

Whereas, the Court should have found, upon the 
evidence before it, that the said instrument in writ-
ing was, in fact, the contract of the defendants 
(present respondents) and was and is available to 
complainants (present appellants) as evidence of the 20 
contract between the parties for the sale and pur-
chase of the lands described, and should have found 
that the defendants (present respondents) having 
knowledge of said interlineation and having received 
at the hands of the authorized agents of the defen-
dants executed copies of said contract, with said in-
terlineation duly noted thereon, made no objection 
thereto, acquiesced therein and were and are 
estopped to set up any objection to said interlinea-
tion and, in any event, the said contract is a valid 30 
contract betw een the parties and the interlineation 
mentioned in said decree was an immaterial altera-
tion, not affecting the rights of the defendants. 

4. rrhe Court ordered, adjudged and decreed that 
'' the aforesaid instrument be declared of no 

.. ,. . 
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eff.eet and he annulled by reason of the material 
alteration m-ad.e by the complainants in the man-
ner above set forth, as means of evidence ·of a 
contract made by the parties hereto for the sale 
and purchase of lands above described., ., 

Whereas, the Court should have fo1n1d that the 
defendants (pres ,en:t respondents) he r·equired to 
speeificaHy perform their contract as re ·pretrnnted by 

IO the said i;:n,strument in writing. 

20 

30 

Your petitioners, the ref ore, pray th-at said decree 
of the Chancellor may be wholly reve1•sed, set aside 
and for nothing holden, and that your petitioners 
may have such relief in the premises as to this Hon-
orable Oourt shall se·em proper. 

BLEAKLY, STOCKWELL & BURLING 
Solicitors for a.nd of Counsel 

with Appellants. 

'[ENUORS.ED] 

Conl!lent i-s: hereby given to th-e :filii:ag 
o-f the · within petition of appeal -out ,of 
time. 

Philip Wendkos, 
.J osepih 'S. Low, 

'So}ieitors f 0r R.es:pondents. 

' 

Answer to Petdion of Appeal 

.ANSWER TO PETITION OF APPEAL. 

( Filed May 3, 1928.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Between: 
JOHN 0. WILSON, LAURAL. 

EVANS,, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURA L. EvANs, ex-
ecutors, etc., 

C Orf!,pla,ina(}flits-A ppellants, 
and 

WILLIAM H. WINDOLPH, 
et als., 

Def endants-Respon,d' ents. 

On Appeal from 
Court of Chancery. 
Answer to Petition 

of Appeal. 

The answer of William H. Windolph, William R. 

10 

20 

Goldsborough, George A. "\Vonfor and John S. War-
ner, the above-named respondents, to the petition of 
appeal of John 0. Wilson, Laura L. Evans, individ-
ually, and William J. Lippincott and Laura L. · JO 
Evans, executors, etc., the above-named appellants. 

These respondents, not admitting the truth of all 
or any of the matters in the said petition of appeal 
contained, for answer thereto, nevertheless, admit 
that a decree was, on March 5, 1928, made and en-
tered in the Court of Chancery of New Jersey, in 
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the above-entitled cause, for the purposes in said pe-
tition mentioned and as therein set forth, but as to 
the substance and form of said decree, these respon-
dents beg leave to refer thereto when the same shall 
be produced. 

These respondents are advised and believe that 
the said decree is agreeable to equity; and they pray 
that the same may be affirmed with costs to be taxed 
in favor of these respondents. 

\ I O PHILIP WEND KOS, 

JosEPH S. Low, 

Solicitors for and of Counsel 
with Respondents. 

" 

[ENDORSED] 

Consent is hereby given to the filing 
.20 of the within answer out of time. 

Bleakly, Stockwell & Burling, 
Solicitors for Appellants. 

:1 ot-ice of II earing 

NOTICE OF HEARING . 

(Filed May 3, 1928.) 

NEW JERSEY COURT OF ERRORS 
I AND APPEALS. 

Between: 

95 

JOHN 0. WILSON, LAURA L. 
•EVANS, individually, and 
w ILLIAM J. LIPPINCOTT 
and LAURAL. EvA s, ex-
ecutors, etc., 

Complainants-Appellants, 
and 

On Appeal from 
Court of Chancery. 
Notice of Hearing. 

WILLIAM H. WINDOLPH, 

et a.ls., 
Defendants-Respondents. 

To the Respondents a.nd to P'hilip W endkos and 
Joseph S. Low ·, their solicitors : 

10 

20 

Take notice that the argument of the appeal in 
the above-entitled cause will be brought on at the 
next term of the Court of Errors and Appeals, to 

30 be held at the State House, at Trenton, on Tues-
day, the fifteenth day of May, A. D. 1928, at the 
hour of eleven o'clock in the forenoon, or as soon 
thereafter as counsel can be heard. 

BLEAKLY, STOCKWELL & BURLING, 
Solicitors for and of Counsel 

with Appellants . 

. . . ,·. 

:r 
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[ENDORSED] 

Service of a copy of the within notice 
of hearing is hereby acknowledged this 
26th day of April, 1928. 

Philip Wendkos, 
Joseph S. Low, 

Solicitors f ot Respondents. 

EXHIBIT Cl. 

THIS AGR ,EElVIE,NT, made the 15th day of Dec. 
in the year of our Lord one thousand nine hundred 
and twenty-five, by and between WILLIAM 
EV ANS and LA URA EV ANS, his wife, and WIL-
LIAM B. LIPPINCOTT of the Town of Marlton, 
Evesham Township, County of Burlington and 

20 State of New Jersey, hereinafter called the parties 
of the first part and WILLIAM H. WINDOLPH, 
of Ridley Park, Delaware County, · 1State of Penn-
sylvania., WILLIAM R. GOLD 1SBOROUGH, of 
Meadowbrook, Montgomery County, State of Penn-
sylvania, GEORGE A. WONFOR, of Cinnaminson 
Township, Burlington 'County, State of New Jersey, 
and JOHN S. WARNER, of R,iverton, Burlington 
County, State of New Jersey, 
hereinafter called the parties of the second part. 

30 WITNESSE ,TH, that the said parties of the first 
part hereby agree to sell and convey, and the said 
parties of the second part here by agree to buy all 
the following described tract or parcel of land situ-
ate in the Township of Evesha .m in the County of 
Burlington and State of New Jersey, and bounded 
as follows: BEGINNING at a point in the middle 

' ' 
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line of the Camden, Ellisburg and Marlton Turn-
pike Road and the Easterly line of Crop-well Road ; 
thence (1) North twenty-six degrees and fo.rty-ntne · 
minutes eas , seven chains and four links to a p.oint 
in the land of the Philadelphia, Marlton and Med-
ford Railroad Company; thence (2') south seventy-
one degrees and twenty-five minutes East, _ eight 
chains and four links to another point in the la~1d 
of the Philadelphia, Marlton and Medford Railroad 
Campany, former1y corner to David D. Griscom's I 0 
land; thence ( 3) no.rth thirty degrees and five min-
utes East forty-seven links to a stone in the North-
erly line of the land of the Philadelphia, Marlton 
and Medford Railro.ad; thence, continuing· on the 
same course along the line of David D. Griscom 's 
land, eleven chains and seventy-two links to a locust 
stake in a ditch; thence ( 4) still along the line of 
Griscom.'s land South fifty-one degrees and seven 
minutes East, five chains and fourteen links to a 
locust stake in said ditch, thence ( 5) still by Gris- 20 
com 's land, North thirty-three degrees and forty-
iline minutes East, twelve chains and seventy-seven 
links to a stone corner, thence ( 6) still by Griscom 's 
land, . S.outh seventy-one degrees and twenty minutes 
East, nine chains and twenty-four links to , a stone 
corner to said Grisconi 2·s land in the line of land of 
J osep.h M. Brick thence (7) along the line of Brick's 
land North twenty-five degrees and thirty-seven 
minutes East, six chains a,nd ninety-five links to a 
stone corner to other land_s of _the said David D. JO 
Griscom 's; thence ( 8) by said G:riscom 's liind, North 
sixty-three degrees and thirty-five rp.inutes, West, 
fifteen chains ana thirty-six links to a cor.ner two 
feet Southeast of a stone pla .ced for a corner; 
thence (9) still by Griscoui's land ·South forty-three 
degrees and twe:rity-ftve minutes West, three chains 

. .. / . 

' 
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and thirty-eight links to a stone; thence (10) still 
by Griscom 's land North seventy degrees and five 
minutes West, ten chains and sixty links to a stone, 
buried; thence , (11) still by Griscom 's land ·South 
-fifty-five degrees and fifty-five minutes West onr 
chain and four links to a stone on the ditch bank, 
thence (12) still by Griscom's land ·South sixty-four 
degrees and fifty-five minutes West, four chains and 
eighteen links to a corner thirteen feet Southeast 

\ 10 -·of the centre of the bridge on the Cropwell Road 
-thence (13) nearly along the ditch and by line of 
-·William B. Lippincott land North fifty-nine degrees 
and thirty-five minutes West, five chains and fifteen 
links to a stake on the Northerly edge of the ditch, 
-thence (14) still by Lippincott's land, South thir-
teen degrees and -twenty-five minutes West one chain 
and fifty-one links to an old poplar stump, thence 
(15) still by Lippincott's land North sixty-four de-
grees and thirty-five minutes West, one chain a:nd 

20 thirty-six links to a corner; thence (16) South 
eighty-two degrees and forty minutes West, one 
·chain and forty-four links to a. stone, corner to other 
land of William B. Lippincott; thence (17) by Wil-
liam B. Lippincott ''s other land South fifteen degrees 
and seven minutes West, seventeen chains and 
thirty-eight links to a stone; thence (18) still by 
William B. Lippincott's land South twenty-two de-
grees and sixteen minutes West thirteen chains and 
tnirty-nine links to a corner in the middle of the 

30 aforesaid turnpike; thence (19) along the middle of 
the said turnpike, South seventy degrees and fifty-
seven minutes West, eight chains and fifty-five 
links to the place , of beginning. CONTAINING 
seventy-eight a:rid fifty one-hundredths (78.50) acres 
of land, be the same more or less, E.XCEPTING 
thereout and therefrom the mansion house and lot 

I , 

Co1nplavnants' E xhibits 99 

of land whereon the same is located, containing one 
and ninety-three one-hundredths (1.93) a?res, ac-
cording to a survey thereof attached to this agree-
ment and SUBJECTI to the railroads' rights of way 
and the railroad's right to use of Stati~n1 Site, for 
the price or sum of Eight Hundred and Fifty Dol-
lars ($850.00) per acre, the acreage to be ascer-
tained by a survey thereof to be made by __ Henry 
Lippincott, of Marlton, N. J., the cost of which sur-
vey shall be paid by the parties of the first part, a:1d rt 0 
in case survey is shown to be inaccurate the parties 
of the first part shall only be entitled to collect for 
the correct acreage, which survey shall include the 
entire farm of the said parties of the first part, com-
prisino· all the lands within the title lines, including 
the la~ds comprised within the railroads' rights of 
way and the Railroad Station 1Site, but the ac:eage 
for which payment is to be made by the parties of 
the second part shall exclude the acreage contained 
within the lines of all railroads' rights of way pass- 20 
ing through or across the said fa~m? and sha~l also 
exclude the acreage comprised within the Railroad 
Station .Site TOGE ,THER with the hereditaments 
and appurt01~ances to the same belonging> ?nder and 
subject to the following terms and conditions: . 

A first payment of Sixty-two Hundred Dollar_s, 
receipt whereof is hereby acknowledged by the said 
parties of the first part. · 

The further sum of Fifteen Thousand Five Hun-
dred Dollars ($15,500.) shall be paid at the time of 30 
final settlement, and a bond and mortgage exe- , 
cuted by the said parties of the second par~ 

Laura Evans one of 
to / the said parties , of the first part, for the 
amount of the balance of the purchase price, 
when ascertained in the manner aforesaid, which 
said mortgage shall be payable in installments 

T 
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of at least Eight Thousand Dollars ($80DO.) an-
nually, the whole amount thereof to be paid 
within five years from the date the-reof, and 
to bear interest at the rate of six per cent 
per annum payable semi-annually. Said mortgage 
to contain· the usual tax, insurance and default 
.clauses and to be in form to be approved by John 
0. Wilson, of Fourth and Market Sts., Camden, N. 
J. Said mortgage also to contain a release clause 

·10 providing that land fronting on Marlton Pike for a 
depth of two hundred feet, may be released at the 
price of Twelve Dollars and Fifty Cents per front 
foot, and that land fronting on Cropwell Road, for 
a depth of two hundred feet, may be released a.t the 
price of Eight Dollars per front foot, and that the 
balance of the farm may be released from the lien 
and operation of the said mortgage upon the pay-
ment of the sum of Eight Hundred D·olla.rs per acre. 
Said mortgage also to contain a clause that upon the 

" ') payment of any annual installment of principal the 
- ' said parties of the second part shall be entitled to a 

release of land a·ccording to the schedule herein-
above mentioned, to the amount of said annual pay-
ment. 

Final settlement shall be made at the office of 
John 0. Wilson, Southwest corner of Fourth and 
Market Sts., Camden, N. J. on the third day of 
August, A. D. 1926, at the hour of eleven o'clock in 
the forenoon of said day, unless the parties to this 
agreement shall agree upon a previous date. 

30 All taxes upon the said premises to be conveyed 
to the said parties of the second pa.rt shall "be ap-
portioned to the date of final settlement .. 

It is further understood and agreed that i !:? par-
ties of the first part shall have the right to retain 
possession of such part of the farm on which there 
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may be -growing crops for the purpose of removing 
same within a reasonable time, not exceeding four 
months after date s-et for final settlement. 

It is further understood and agreed that the par .. 
ties •of the first part shall have the r·ight to cut such 
firewood for the purpose of fuel in his mansion 
house as may be necessary for the use . of his £ 11 m-
ily, during the years 1925 and 1926. 

It is further understood and agreed that the par-
ties -of the second part shall have the right, at any 10 
time hereafter, to erect a '' For Sale'' sign upon the 
property, and shall have the right to enter upon the 
said fa.rm for the purpos,e of showing prospective 
purchasers ahou t the same.· 

It is also understood and agreed that title to the 
said premises shall be free and clear of all restric-
tions of a character that would interfere with the 
general scheme of building development, and all in-
cumbrances, including municipal liens and assess-
ments, except the rights of telephone, electric light 20 and water companies, and shall be a ma.rketable 
title, subject only to such exceptions as are set out 
herein, and at the time of final settlement the par-
ties of the first part shall tender to the parties of 
the second part a. special warranty deed, conveying 
such title, or in the event that such title cannot be 
delivered as above then the deposit made herewith 
shall be returned to the said parties of the second 
part, logether with the amount of expenses incurred 
by the said parties of the first part in obtaining · -, 

30 searches upon the said premises and in the examin-
ation of the title to the same. 

All adjustments shall be made as of the third ·dai, 
of August, A. D. 1926, and -possession of the said 
premises shall be given to the said parties of the· 
second part, except as above stated, at the time or 
final settlement. 

.. • r' • 

.,, 
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• It is further agreed that time is of the essence of 
this contract, and in case the purchasers do not at-
tend at the time of final settlement to receive the 
deed and pay _the balance of the purchase price and 
execute the bond and mortgage to the said parties 
of the first part, then the first payment hereinabove 
mentioned may at the option of the parties of the 
fir_§_t part be applied on a.ccount of the purchase 
price, and the balance of the purchase price shall be 

1 Q payable to the said par.ties of the first part on de-
mand, or, the said parties of the first part ma.y re-
tain the · first payment hereinabove mentioned as 
damages agreed and liquidated for the failure or 
the said parties of the second pa.rt to carry out the -
terms of the said agreement, in such case this agree-
ment shall be null and void. , 

In consideration of the fact that the tenant house 
on these premises were included in the survey of 
lands excepted from this agreement, the parties of 

20 the first part here by agree to allow the sum of One 
Thousand Doll_ars upon the mortgage to be taken 
hereunder, which credit shall be made at the time of 
final settlement. 
· The parties of the second part shall pay for all 
searches and other expenses, excepting the prepara-
tion of the deed and the necessary revenue stamps 
attached thereto which shall be paid for by the par-
ties of the first part. 

This agreement shall extend to and be binding 

30 upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto. 

The parties of the second part covenant and agree 
that they will not record, cause or permit or suffer 
to be recorded this agreement or any copy thereof in 
the Office of the Register of Deeds of Camden 
County, or the Clerk's Office of Burlington County, . 
or any other public office. 

• f 

' . 
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. IN WITNESS WHEREOF, the pa.rties hereto 
have set their hands and seals, the day and year 
first above written. 

William Evans 
Laura Evans 
William B. Lippincott 
William H. Windolph 
William R. Golds borough 
G. W. Wonfor 

(LS) 
(LS) 
(LS) 
(LS) 
(LS) 
(LS) 

John S. 
'Pl?fl. 

(LS) 10 
Signed, ,Sealed and 
Delivered in the 
Presence of 
Words "Laura Evans one of' '' inserted 
between 17th and 18th lines 4th page 
before execution. 

Robt. C. Bitting 
Robt. C. Bitting 
Edgar D. McGonigal 
Edgar D. McGonigal 

January 30, 1926. 
For value received, we, the undersigned, William 

Evans and Laura Evans, his wife, of the Town of 
Marlton, Township of Evesham, ,County of Burl~ng-
ton and State of New Jersey, hereby sell, assign, 
transfer and set over all our right, title and interest 
in and to the within agreement, unto John 0. ,¥ilson, 
of the Township of Moorestown, County of Buding-
ton, and State of New Jersey. 

Laura Evans. 

20 

30 
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EXI--IIBIT C3. 

JOHN S. WAR .NER 
SUBURBAN R ,EA'.LTOR 

520 ·Cinnaminson Avenue 
Palmyra, N. J·. 

Oct. 15, 1!)2G 
I·0 l\1r. John 0. Wilson 

Camden, N. J. 
Dear Sir:-

In reply to your letter of Oct. 8th, 1926, Mr. Bit-
ting has advised me that l\fe'SsTs. Golds borough and 
W onf or are not in position to make settlement on 
the Lippincott Farm which necessitates the forfci •t 
of all money paid on account. 

Very truly yours 
John -S. Warner 

:o JSW :J 

EXHIBIT C4. 
Octobe-r -k, 1:926. 

Messrs. William H. Windolph, 
William R. Golds borough, George A. 
W onf or and J 01hn S. Warner: 
Gentlemen: 

You made an agreement, dated December 15, 

3,0 1925, with William Evans and Laura Evans, his 
•
1 
.. • wife, and William B. Lippincott for the purchase by 

you of a pproxima.tely 78.50 acres of land in the 
Township of Evesham, County of Burlington, State 
of New Jersey, excepting thereout the mansion 
house, etc., as provided for in said agreement, under 
which agreement settlement was required to be 
made at my office, southwest corner of Fourth and 

• 
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Market Streets, Camden, N. J., on August 3, 1926, 
at the hour of eleven o'clock in the forenoon of that 
day. 

At your request and by mutual arrangement of 
the parties to the agreement, the time for settle-
ment under said agreement was extended to October 
18, 1926. Said property was to be surveyed by 
Henry Lippincott in order to ascertain the correct 
acreage of the property being conveyed. That sur-
vey has been made and a copy thereof was delivered. 10 
to you long since. According to said survey as pro-
vided in the agreement, the acreage amou:ats to 
73.71 acres, and at the price of $850.00 per acre the 
total purchase price is $62,653.50. 

Since the execution of said agreement, I have 
taken title to said premises, subject to said agree-
ment, and ·will be prepared for settlement on Octo-
ber 18, 1926, at the hour of eleven o'clock in the 
forenoon, at my office, southwest corner of Fourth 
and 11:arket Streets, Camden, N. J., being the place 20 
fixed for settlement in said agreement, at which 
time and place you a.re required . to attend and settle 
in accordance with the terms of said agreement. 

Very truly yours, 
John 0. Wilson 
Wm. R. Stanert 

Atty. in Fact. 
Copies of the above mailed to the four persons 

addressed at the following addresses, by registered 
mail, October 13, 1926. 1 • 

Mr. William H. Windolph, Ridley Park, Dela- 3,Q)_ 
ware Co., Pa. 

Mr. George A. Wonfor, Cinnaminson, Burlington 
Co., N. J. 

Mr. John S. Warner, Riverton, N. J. 
Mr. William R. Golds borough, Meadowbrook, ~ 

Montgomery Co., Pa . 
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EXHIBIT 05. 

Mr. John .S. Warner, 
Palmyra, New Jersey. 
Dear ,Sir:-

August 31, 1926. 

I enclose herewith extension agreements which 
L1 have been signed in connection with your purchases 

from Mr. William J. Lippincott and Mrs. Laura L. 
Evans. 

Very truly yours, 
WRS/W 
Encs. 

Mr. John ,S. Warner, 
Palmyra, N. J. 

COPY 
August 18th, 1926. 

20 Dear Sir :-

30 

In consideration of the fact that some of the par-
ties interested in sales agreement for purchase of 
my farm consisting of seventy-three acres located 
in Evesham Township, on the Marlton Pike' and for 
which settlement is called for by prcsen't agree-
ment Sept. 18th, 1926. 

I hereby agree to extend time for settlement to 
Oct. 18th, 1926. All of the other provisions of exist-
ing agreements to remain unchang"ed. 

Yours truly 
(signed) Laura Lippincott Evans. 

AGRE·E ,MENT OF SAL .E (LIPPINCOTT). 
The following is the agreement of sale, the specific 

perfor.mance of which is sought in the case of Wil-
l~am J. Lippincott and Laura L. Evans, et al. vs. 
William H. WindolphJ . et al., and attached to the 

• 
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amended bill of complaint filed in that cause, all 
other pleadings. in said cause having been omitted 
from the state of the case by stipulation of counsel. 

THIS AGR ,EEMENT, made the 15th day of Dec. 
in the year of our Lord one thousand nine hundred 
and twenty-five, by and between WILLIAM J. LIP-
PINCOTT and CAROLINE W. LIPPINCOTT, his 
wife, of the Township of Evesham, County of Burl-
ington and State of New Jersey, and WILLIAM B. 
LIPPINCOTT, Widower, of the Town of Marlton, 1 O, 
County of Burlington and State of New Jersey, 
hereinafter called the parties of the first pa.rt, and 
WILLIAM H. WINDOLPH, of Ridley Park, Dela-
ware County, State of Pennsylvania, WILLIAM R-. 
GOLD,SBOR,OUG1-I, of Meadowbrook, Montgomery 
County, -State of Pennsylvania, GEORGE A. WON-
FOR, of Cinnaminson Township, Burlington County, 
_State of New Jersey, and JOHNS. WARNER, of 
R.iverton, Burlington County, State of New Jersey, 
hereinafter called the parties of the second part. 20 

WITNESSETH, That the said parties of the first 
part hereby agree to sell and convey to the said par-
ties of the second part, and the said parties of the 
second part hereby agree to buy from the said par-
ties of the first part, ALL that certain farm or 
plantation known as the William B. Lippincott 
Farm, situate on the Marlton Pike near Cropwell 
Station, partly in the County of Camden and partly 
111 the County of Burlington and State of New J er-
sey, containing approximately one hundred and two 30 acres of land, EXCEPTING thereout and therefrom 
the mansion house and lot of land whereon the same 
is located, containing two and twenty-seven one-
hundredths (2.27) acres, according to a survey 
thereof attached to this agreement, AND SUBJECT 
to the railroads' rights of way, ALSO SUBJECT to 
the right of way in the rear of the said farm granted . 

. .. / . 
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and conveyed to Samuel Vennell; RESERVING a 
right ,of way over the lane :fifty feet in width as no-\v 
laid out, extending from the mansion house to the 
Marlton Pike, as shown -on the map attached hereto, 
for the price or sum of Eight Hundred and Fifty 
Dollars ( $850.00) per acre, the acreage to be asoor-
tained by a survey thereof to be made by Henry 
Lippincott, the cost of whi0h survey shaU be paid 
by the parties of the first part, and in case survey 

1 O is shown to be inaccurate party of the first part 
·shall only be entitled to collect for the correct acre-
age, which survey shall include the entire farm of 
the said parties of the first part comprising all the 
lands within the title lines, including the lands com-
prised within the railroads' rights of way, the said 
right of way granted to said Vennell, and the right 
of way reserved over the lane fifty feet in width, but-
the acrea.ge for which payment is to be made by the 
parties of the second pa .rt shall exclude the acreage zo contained ·within the lines of all railroads' righis 
of way passing through or across the said farm and 
shall also exclude the acreage comprised within the · 
said right of way granted to said Samuel Vennell, 
TOGE :THER with the hereditaments and appurte-
nances to the same belonging, under and snbject to 
the following terms and conditions: 

A first payment of Eighty-five Hundred Dollars, 
receipt whereof is hereby aclrnowledged by the saiq 
parties ·o.f the first part. 

§O The fu;rther sum •of Twenty-one Thousand Five 
Hundred Dollars shall be paid at ·the time -o.f 
final settlement, and a. bond and m.ortgage ·exe-

.· cuted by the said parties of the second part 
William J. Lippincott, one of 

to / the said parties of the first •part, !for -the 
amount of the balance of the purcha-se ·pirice; 
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when ascertained in the manner aforesaid, which 
said mortgage shall be payable in installments 
of at least Eleven Thousand Dollars annually, 
the whole amount thereof to be- paid within 
five years from the date thereof, and to bear 
;interest at the rate of six per cent per annum 
payable semi-annually. Said mortgage to contain 
the usual tax, insurance and def a.ult clauses and to 
be in form to be approved by John 0. Wilson of 
Fourth and Market Sts., Camden, N. J. iSaid mort- 10 
gage also to contain a release clause, providing that 
the tenant house fronting on the Marlton Pike with 
a lot 100 x 200 feet may be released by the payment 
of Five Thousand Dollars on account of the prin-
cipal of said mortgage, and that the balance of the 
land fronting on the Marlton Pike, for a depth of 
two hundred feet may be released at the price of 
Twelve Dollars and Fifty Cents per front foot and 
that land fronting on Cropwell Road for a depth of 
two hundred feet may be released at the price of 20 
Eight Dollars per front foot, and that the balance 
of the farm may be released from the lien and oper-
ation of the said mortgage upon the payment of the 
sum of Eight Hundred Dollars per acre. Said mort-
gage also to contain a clause that upon the payment 
of any annual installment of principal the parties . 
of the second part shall be entitled to a release of 
land according to the schedule hereina.bove men-
tioned, to the amount of said annual payment. 

Final settlement shall be made at the office of 30 
John 0. Wilson, ,Southwest corner of Fourth and 
Market ,Sts., Camden, N. J., on the third day of 
Aug11st A. D. 19,26, at the hour of eleven o'clock in 
the forenoon of said day, unless the parties to this 
agreement shall ag-ree upon a previous date. 

All taxes upon the said premises to be conveyed 
to the said parties of the second part shall be ap-
portioned to the date of final settlement . 

. • , t ' • 

.. 
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It is further unclerstoocl and agreed that ihe par-
ties of the first part shall have the right to retain 
possession of such part of the farm on which there 
may be growing crops for the purpose of removing 
same within a reasonable time, not exceeding four 
months after date set for final settlement. . 

It is further understood and agreed that the par-
ties of the first part shall have the right to cut such 
firewood for the purpose of fuel in his mansion house 

'.IO as may be necessary for the use of his family, dur-
ing the years 1925 and 1926. 

It is further understood and agreed that the par-
ties of the second part shall have the right, at any 
time hereafter, to erect a '' For Sale'' sign upon the 
property, and shall have the right to enter upon the 
said farm for the purpose of showing prospective 
purchasers about the same. 

It is further understood and agreed that the par-
ties of the second part shall have the right, after a 

20 period of two years from the date of this agreement, 
to extend the right of way from the Marlton Pike 
through the remaining property of the parties of 
the first part in a manner satisfactory to them, and 
upon the payment to them of the sum of Eight Hun-
dred and Fifty Dollars per acre for the area taken 
for the extension of said right of way. 

It is also understood and a.greed that the parties 
of the first part shall have the right to cut and re-
move ten logs for the purpose of making lumber for 

30 general repairs and improvements to their · said 
buildings. 

It is also understood and agreed that the said par-
ties of the second part shall have the right to chan o·e 
the right of way hereby reserved over the lane fifty 
feet wide, extending from the Mansion house to the 
Marlton Pike, as shoW11 on the map attached hereto, 

' > 
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at any time to a more practical location in a manner 
satisfactory to the parties of the first part. 

It is also understood and agreed that title to the 
said premises shall be free and clear of all restri~~ 
tions of a character that would interfere with the 
general scheme of building development, and all in-
cumbrances, including municipal liens and assess-
ments, except the rights of telephone, electric light 
and water companies, which title shall be a market-
able title subject only to such exceptions as are set 10 
out herein and at the time of final settlement the 
parties of the first part shall tender to the parties 
of the second part a special warranty deed, convey-
ing such title, or in the event that such title cannot 
be delivered as above then the deposit made here-
with shall be returned to the said parties of the sec-
ond pa.rt, together with the amount of expenses in-
curred by the said parties of the first part in obtain-
ing searches upon the said premises and in the ex-
amination of the title to the same. 20 

All adjustments shall be made as of the third day 
of August, A. D. 1926, and possession of the said 
premises shall be given to the said parties of the 
second part, except as above stated, at the time of 
final settlement. 

It is further agreed that time is of the assencc 
of this contract, and in case the purchasers do not 
attend at the time of .final settlement to receive the 
deed and pay the balance of the purchase price and 
execute the bond and mortgage to the said party of 30 
the first part, then the first payment hereinabove 
mentioned may at the option of the parties of the 
first part be applied on account of the purchase 
price, and the balance of the purchase price shall be 
payable to the said parties of the first part on de-
1nand, or, the said parties of the first part may re-
tain the first payment hereinabove mentioned as 

. ,· . 
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damages agreed and liquidated, for the failure of 
the said parties of th e second part to carry ·out the 
terms ofthis agreement, in such case this agTeement 
shall be null and void. 
· The parties of the second part shall pay' for all 
searches and other expenses, excepting the prepara-
tion of the de ed and the necessary revenue stamps 
attached thereto which shall be paid for · by the par-
ties of the first part. · 

(JO· This agreement shall extend to and be binding 
upon the heirs, executors, administrators, successors 
and assigns of the parties hereto. 

The parties of the second part covenant and agree 
that they will not record, cause or permit to be re-
corded this agreement or an y copy th ereof in the 
Office of the Regi ster of Deeds of Camden County, 
or the ·Clerk's Office of Burlington County, or any 
other public office. 

IN WITNESS WHER ,EOF, the parties hereto 
20 have set their hands and seals, the day and yea:r 

first above written. 
William J. Llippincott 
Caroline W. Lippincott 
William B. Lippincott 
William H. Windolph 
William R. Golds borough 
G. W. Wonfor 
John 1S. Warner 

SIGNED, sealed and 
60 Delivered in the 

Presence of 
Words qWilliam J. Lippincott, one· of" 
inserted between lines 29 and 30, Pag ·e 2, 
before execution. 

Robt. C. Bitting 
Robt. C. Bitting 
Edgar D. McGonigal 
Edgar D. McGonigal 

(LS) 
(LS) 
(LS) 
(LS) 
(LS) 
(LS) 
(LS) 
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EXHIBIT Dl. 

JOHN 0. WILSON 
Market Street at Fourth 

Camden, N. J .. 

113 

January 26, 1926. 
Mr. John .S. Warner, 
Camden, N. J. 10 
Dear Sir:-

·R,eferring to the execution of the agreements on 
the farm near Marlton, N. J. owned by Laura Evans, 
I wish to advise you that we have been delayed in 
delivering these agreements to you because we have 
been unable to obtain the husband's signature. 
These people are having some trouble between them, 
and we anticipate g·oing through with the deal, even 
if it is necessary to make application for a divorce, 
for which we ha've grounds, but I am still hoping 20 
that an amicable arrangement can be made between 
husband and wife, whereby this agreement will be 
executed. 

We will not ask you to hold the matter in abeyance 
longer than this week, · within which time we will 
have the matter settled definitely with the husband; 
one way or the other. 

Yours very truly, 
John 0. Wilson 

JOW:MB 

. ' 
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EXHIBIT D2. 

JOHN 0. WILSON 
Market Stn~et at Fourth 

Camden, N. J. 

Mr. John S. Warner, 
1 O 639 Market St., 

Camden, N~ J. 

February 19, 1926 

Dear ,Sir:-
With re.ga.rd to a certain agreement made by and 

between William Evans and others, covering the 
sale of a farm near Marlton, N. J., which agreement 
was only recently executed and delivered to you 
although it is dated sometime prior thereto. ' 

This letter is to evidence that the settlement date 
as set out in said agreement is extended for a period 

20 of forty-five days from the said date set out in said 
ag-reement. All other conditions of said agreement, 
of course, to apply, effective as of that date. 

Yours very truly, 
John 0. Wilson 

'WRS:MB 
Atty. for Laura Evans 

30 

NEvV JERSEY COURT OF ERRORS 
AND APPEALS. 

Between: No. 1. 
Jor -IN 0. WILSON, LAURAL. 

EVANS, individually, and 
WILLIAM J. LIPPINCOTT 
and LAURAL. EvANs, ex-
ecutors of the ESTATE OF 
WILLIAM B. LIPPINCOTT, 
deceased, 

Complainants-Appellants, 
and 

WILLIAM H. WINDOLPH, 
w ILLIAM R. GOLDSBOR-
OUGH, GEORGE A. w ONFOR 
and JORN S. WARNER, 
Defendants-Respondents. 

Between: No,. 2. 
WILL I AM J. LIPPINCOTT 

and LAURA L. EvANs, ex-
ecutors of the ESTATE OF 
WILLIAM B. LIPPINCOTT, 
deceased, W r L L I A M J. 
LIPPINCOTT, individually, 
and CAROLINE W. LIPPIN-
COTT, 

Complainants-Appellants, 
and 

WILL I AM H. WINDOLPH, 
w ILLIAM R. GOLDSBOR-
OUGH, GEORGE A. w ONFOR 
and JoHN S. WARNER, 
Defendants-Respo ·ndents. 

On Appeal from the · 
Court of Chancery 
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BRll~F FOR CO~fPLAINANTS-APPELLANTS. 

There arc two cases involved in this appeal. They 
are precisely alike in purpose, in defendants and in 
th e single issue involved in this appeal. Some of the 
complainants are in each bill. The two bills are 
filed on behalf of the vendors of real estate, seeking 
a specific performance of the contract by the ven-
dees. The proofs in the one case (John 0. Wilson, 
Laura L. Evans, et al. v. William H. Windolph, 
ct al.), are to govern both cases. A decree of dis-
missal was entered in each case, based upon the one 
set of proofs. 

The complainants' bill in each case was dismissed 
by th e Court of Chancery (Honorable E. B. Leam-
ing , Vice-Chancellor), on the sole ground that an 
alteration had been made in the contract of sale by 
the vendors after the vendees had signed the instru-
1nent. The case was halted almost at its beginning, 
when testimony on this point was brought out and, 
without going further, the Court said: 

( Conclusions, p. 71, lines 1 to 15) : 
"I am unable to believe that it would be ad-

vantageous to go any further in the trial of this 
case. The court room is full of witnesses and 
it is obvious we have before us a long session 
on other controverted points, and if the law is 
as I understand it to be the· evidence already 
taken, touching which there can be no dispute, 
is conclusive of the case, and it seems to me it 
would be a waste of time and energy to go fur-
ther into the other points which obviously are 
controverted.'' 
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FACTS. 

-The contract (Exhibit Cl, p. 96) required tho 
defendants (vendees) to purchase a farm in B1;1-r-
lington County, of appro ~rimately 78.50 acres, with 
one or two small parcels excepted, at the rate of 
$850.00 per acre; there was an initial deposit of 
$6200.00 when the contract was signed and the fur-
ther sum of $15,500 was to be paid in cash at the 
time of final settlement, and 

'' a bond and mortgage executed by the said par-
Laura Evans, one of 

ties of the second part to/ the said parties of 
the first part, for the amount of the balance of 
the purchase price. '' 

-Settlement was required to be made at the office 
of John 0. Wilson in Camden, August 3, 1926, at 
eleven A. M. 

-The time for settlement, at the request of the 
defendants conveyed through John S. ·Warn er, one 
of th eir number and the agent and acting for all 
the def end ants, was extended first for a period of 
fort y-five days, to wit, to September 18, 1926 (Ex-
hibit D2, p. 114), and thereafter on August 18, 1926, 
the time was further extended from September 18th 
to October 18th, 1926. (Exhibit C5, p. 106.) 

We direct notice especially to the fact that these 
cormnunications as to extensions were made through 
John S .• Warner, a real estate agent. 

-On October 8, 1926, the time for settlement ap-
proaching, the vendors (complainants), through 
their attorney, directed a letter to all of the defen-
dants. (Exhibit C4, p. 104.) This letter call ed atten-
tion to the date of settlement, the acreage computed, 

.• • I'' . 
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the total price, and also that said John 0. Wilson 
had taken title f.ro1n the complainants since the date 
of the agreement and would be ready to make settle-
ment at the time agreed upon, to wit, October 18, 
1926, at the hour and place agreed upon. Instead of 
appearing at the settlement or arranging for a set-
tlement, the defendants (purchasers) notified the 
vendors , through their attorney, that they did not 
propose to make settlement and that they would 
forfeit the deposit money paid on account. This 
notice is contained in a letter by John S. Warner, 
one of the vendees and acting for all four, reading 
as follows: 

(Exhibit C3, p. 104): 
"JOHNS. WARNER. 

SUBURBAN REALTOR. 
520 Cinnaminson Avenue, 

P almrya, N. ,J. 

Mr. John 0. Wilson 
Camden, N. J. 

Oct. 15, 1926. 

Dear Sir -: 
In reply to your letter of Oct. 8th, 1926, Mr. 
Bitting has advised me that Messrs. Goldsbor-
ough and ,Vonfor are not in position to make 
settlement on the Lippincott Farm which neces-
sitates the forfeit of all money paid on account. 

Very truly yours, 
John S. Warner. 

JSW:J'' 

Here again, it will be noted that John s:warner 
acted for the four purchasers. 

-No objection was ever made by the purchasers 
or any of them to the alteration hereinabove re-
f erred to. That point was not raised on their mo-
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tion to strike out the bill, n1ade long before trial, 
nor was it raised in the answer when it was fin~lly 
filed nor was any such objection n1ade at the time 
of s'ettlement or at any tiine prior thereto. As 
already indicated, . the defendants deliberately de-
faulted on the agreement and notified the vendors 
that they would not carry out the agreement. (Ex-
hibit C3, p. 104.) 

-The fact of an alteration having been made 
in the instrument was brought out by the _se?ond 
witness called by complainants (Robert C. Bitting). 
He was an associate of John S. Warner, one of the 
defendants (p. 33), was brought in under subpoena 
by the complainants _(p. 33, line 20) and was. ob-
viously an adverse witness. Under cross-examina-
tion by the defendants' attorney, he stated: 

1. That the notation over the signatures of t~c 
witnesses on the last page of the agreement, to wit: 

",Vords 'Laura Evans one of' inserted be-
tween 17th and 18th lines 4th page before ex-
ecution.'' 

was not made in his handwriting. 

2. Page 34, top of page: 
'' Q. Was the notation on that contract at tlw 

time the buyers signed the contract~ 
A. It was not." 

3. Page 35, bottom of pa~e: . 
'' Q. Was the interhneation made 111 yon r 

presence ~ 
A. No, sir. 
Q. Was it n1adc at your request ~ 
A. No. 
Q. Do you know by whom it was rnadv? 

. , 



6 Brief for Coniplainants-Appellants 

A. No, sir. 
Q. Do you still say the interlineation and the 

notation was not made while the contract was 
in your possession 1 

A. It was not.'' 

The witness then said in answer to the Court 
(pag e 36): 

'' By the Court : 
Q. When did it leave your possession 1 
A. When I returned it to John 0. Wilso11 's 

office. 
Q. John 0. Wilson represented the sellers 0? 
A. Yes, sir. 
Q. And that writing had been put in there 

since then 1 . 
A .. Evidently, because it wasn't there when 

I witnessed the signatures.'' 

'l1his testiinony was a great surprise to complain-
ants' counsel, who immediately, to ascertain exact ly 
what took place between the parties, first cross-ex-
amined this witness, Bitting, and then called the two 
defentlants who were in court (John S. Warner and 
George A. W onfor), and also examined William R. 
Stanert, of the office of John 0. Wilson, who handled 
th~ transaction for Mr. Wilson, and as a result of 
this examination we have the following established: 

(a) -The agreements were prepared in Mr. Wil-
so1: 's office ~nd ~he:1 delivered to 11r. Bitting for 
delivery to his pnnciples for execution. ( Stanert p. 
50.) Bitting delivered to the office of John O. Wil-
son, after execution by the purchasers four or five 
copies of _the agreement (p. 37, line 3,' &c.). When 
these copies, all executed by the ·purchasers were 
delivered to Wilson's office they had not been ~igned 
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by the vendors-they were delivered for the pur-
pose of having them signed by the vendors (p. 37, 
lines 28 to 35). Some time later, Bitting for the 
buyers went to Wilson's office and took the copies 
away, after the documents had been signed by the 
vendors (p. 38, lines 1 to 10). 

-As to the interlineation, Bitting says: 
(Line 11, p. 38) : 

"Q. Weren't the words to which Mr. Wend-
kos has called your attention, that is, those 
above your signature on the paper, weren't they 
on the copy when you took it away1 

A. At the time I took it away, yes. 
Q. You never raised any question about it f 
A. I did to myself but I didn't to Wilson's 

office. 
Q. You were acting for the buyers, weren't 

you1 · 
A. I was acting for both buyer and seller. 
Q. Mr. Warner was the agent and also he was 

one of the buyers, is that correct1 
A. Correct. 
Q. Did you notice these words above your sig-

nature on the copy at the time you took it away 
-you say you raised tho point in your own 
mind1 

A. Not until I returned to the office and 
looked it over, I noticed it at that time. 

Q. You know what the words mean, don't 
you1 

A. Yes, I know what they mean. 
Q. And they appear on page 41 lin e 4 of i.he 

3rd paragraph of that page 1 
A. Yes. 
Q. In other words, the words arc inserted j n 

i.ho body of the instru1nent in accordance with 

.. ,. . 
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the notation above your signature on the in-
8tru1ncut, correct f 

A. Yes.'' 

. ii.nd further, when questioned by the Court, the 
witness says (line 19, page 39) : 

"Q. What is the relation of this witness to 
the several defendants? You say you rep1:e-
sen ted w hon1? 

rt. I represented both John S. ,v arner, the 
real estate agent in the transaction --

Q. "\Vho represented vVindolph, Goldsborough 
and vVonfor? 

A. John S. "\Varner 's office and I was acting 
as the salcs1nan. 

Q. I don't understand. Windolph, Goldsbor-
ough and Vl onfor you said were in "\Varner 's 
office? 

J:1.. Th ey wore the purchasers and I was the 
salesn1an who handled the transaction. 

Q. And after you got the agreement back 
with that intcrlineation you delivered it to 
whom? 

A. I delivered it to the several men, the buy-
ers whose na1nes appear on there. 

Q. One copy to Windolph, one to Goldsbor-
ough, one to \Vonfor and one to Warner? 

A. Yes, sir. • 
Q. All of them containing the interlineation 1 
A. Yes. 
Q. So they all had been executed by the own-

ers of the land, all the agreements, at the tin10 
you received them and delivered them to thmn T 

A. Yes.'' 

Although Bitting did not admit that his ati('ll-
1 ion was called to this interlineatiou at the time 

• 
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ho received the executed copies from the hands 0£ 
Y.lr. Stanert, of vVilson 's office, he docs say that he 
noticed it immediately upon his return to his office 
after tho a0Tee1nents were handed to him (page 44, 
top), and :ays that he called the attention of 1Ir . 
Warner ( vendee and also agent tor the o~her v~n-
dees) and vendee "\Vindolph to this alteration or 1n-
terlineation three or four months after he got the 
executed agreements from John 0. Wilson. (Bottom 
page 43, top page 44.) 

(b) -Furthern1ore, .1:fr. Stanert who handled 
this transaction for John 0. \Vilson 's office, states 
positively as follows: 

That Bitting knew the difficulty between Laura 
Evans and her husband, William Evans (p. 50), and 
further: 

"We (Stanert and "\Vilson) also told him 
(Bitting) when this interlineation went in there, 
and he had full knowledge of it the day he took 
the agreement from our office. 

The Court: About that interlineation? 
Tho Witness: Yes, sir, he knew, and the 

question had not heen raised by anyone fron1 
that day to this as to the intcrlineation in the 
agreement. 

Q. You say hi attention was called to it! 
A. Yes, sir. 
Q. Any objection made? 
A. _ione whatever." 

-The purpose of the interlineatjon was stated by 
11r. Stanert (page 50, lines 8, etc.). The difficulty 
over harmonizing differ~nccs between Laura Evans 
and her husband were set forth furthermore in 
letter from John 0. "\Vilson to ,John S. "\Varner, 
dated January 26, 1926 (Exhibit D1). The def en-
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dants, therefore, knew of the trouble the complain-
ants were having in getting the papers executed and 
harmonizing the differences between Laura Evans 
and William Evans. This matter in particular was 
known by John S. Warner and his deputy, Bitting 
(Exhibit Dl, page 113). 

-':L1he change or interlineation was made before 
William Evans or Laura Evans had signed it. 
( Stanert, page 50, lines 18 t.o 25.) 

-The vendors and their attorneys did not carry 
on this transaction with the vendees personally. It 
was all through John S. Warner, one of the ven.:. 
dees, and his deputy, Bitting (page 54). It was 
Bitting, for Warner's office, who came and got the 
agreements after they had been prepared in Wil-
son's office, took them to the vendees, had the copies 
executed by the vendees and then delivered the ex-
ecuted papers to John 0. Wilson's of-fice. The cor-
r espondence, both before and after the agreements 
were signed, was to and through "\Varner 's office. 
See the following: 

(Exhibit Dl, January 26, 1926, p. 113.) 

(Exhibit D2, which is an extension agreement, 
<lated February 19, 1926.) 

(Exhibit C5, letter of extension, dated August 18, 
1926.) 

(Exhibit C3, page 104, letter refusing to complete 
settlement and forfeiting deposit, dated October 15, 
1926.) 

It will be noticed that this letter of October 15th 
is in r eply to Exhibit C4, letter of October 8th, ad-
dressed to all of the defendants by John 0. Wilson. 
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Even here, John S. Warner receives instructions 
from his associates and acts for them all. In other 
words throughout the transaction, to the very close, 
W arn~r acted for himself and his three associates, 
the vendees, in all matters involving this contract, 
the extensions of time with ref eronce thereto and 
finally in refusing to perform. 

Warner says that Bitting w~s working for him 
· in his office 

''practically taking care of the entire transac-
tion" (page 56, line 16). 

He admits knowledge of the interlineation, but says 
he did not tell the others about it (p. 57, lines 5, 
etc.) :· 

'' Q. You were acting for the other purchas-
ers throughout this transaction 1 

A. I was, through Mr. Bitting. 
Q. Correspondence was conducted through 

you for the sellers 1 
A. Yes, sir. 
Q. You were representing the purchasers, I 

rnean 1 
A. We were representing th e sellers. 
Q. You were getting a commission from the 

sellers, but weren't you representing the buy-
ers 1 

A. Yes, sir. 
Q. Weren't you acting for thorn throughout 

this entire transaction 1 
A. Yes, sir. 
Q. In fact, you were one of the buyers~ 
A. Yes, sir. 
Q. Now, did you attend to the delivery of the 

copies of these exrcuted agreements to the other 
parties 1 

. . ' ,· . 
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A. No. 
Q. Did you give any instructions about them 1 
A. I advised Mr. nitting to see that the pur-

chasers received their agreements.'' 
He also says that Bitting told him, Warner, that 

he had told Mr. Windolph about it. (Page 58). He 
admits (page 59) that he was acting for the pur-
chasers in securing extensions of time and in re-
fusing to go on with the agreement (page 60). 

ARGUME .NT!. 

We have, under the undisputed testimony, there-
fore, the positive statement of the witness Stanert, 
,vho acted for the sellers --

-That the interlineation was made in his office be-
fore the paper was executed by the vendors. 

-That before the agreements so executed by the 
vendors were delivered to the agent of the vendees, 
that agent was told of the interlineation and he made 
no objection thereto. 

-And we have it conceded by that agen,t of the 
vendees (Bitting') that he at least knew of this in-
terlineation immediately upon his return to his own 
office on the receipt of these · agreements so exe-
cuted by the vendors and that he directed the · atten-
tion of Mr. Warner and of Mr. Windolph, two of 
the defendants, to, this interlineation; that he made 
no objection to Mr. Stanert or to Mr. Wilson or 
the vendors with reference to such interlineation . 

-Mr. Warner concedes that he knew about the in-
terlineation and made no objection. 

Therefore, we have this situation: 

1. The person or persons (Bitting and Warner) 
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who acted for the vendees throughout, both in per-
sonal contact and through correspondence, knew of 
the interlineation and made no objection thereto, 
and neither Windolph nor Warner, who admittedly 
were told of the interlineation, made any ob-
jection thereto for a period of months after their 
attention was directed to it, and the letter Exhibit 
C3 (page , 104) calls especial attention to the fact 
that Goldsborough and W onfor could not raise the 
funds to make the settlement and for that reason 
alone the defendants refused to go forward with the 
settlement. 

In short, two of the vendees knew all about the 
interlineation months before the time for settle-
ment and made no objection and even ob-
tained an extension of time for settlement after 
that (August 18, 1926, Eixhibit C5) and the man 
or men (Warner and Bitting) who acted for all four 
buyers as their agent throughout had full knowledge 
of this interlineation promptly after it was made. 

2. Under this state of facts, we claim. that all fonr 
vendees (defendants) were es topped from setting 
up this defense at the trial, by their knowiedge of 
the fact and their acquiescence therein and actual 
refusal to make settlement for an entirely different 
reason, to wit, lack of funds. 

(a) As to Warner and Windolph, there can be no 
dispute, because it is not denied that thos.e two had 
full knowledge of the interlineation and m.ade no 
objection. 

(b) As to Wonfor and Goldsborough: 
Golds borough did not appear at the trial. He, 

there ·fore, could not be exanuned by complainant's 
counsel. W onf or was called from his attorney's table · 
and examined · by complainant's counsel and he ad-
mitted that he examined the last page of his copy 
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of. the agreement after it wa.s brought back to him, 
executed by the vendo-rs, but was unwilling to admit 
that he saw the interlineation plainly standing out 
from the last page of his copy. (W onfor pages 66 
and 70.) But as to W onfor and Goldsborough, we 
say that they are chargeable with the knowledge re-
ceived by their agents, who acted f o-r them through-
out. The inf orma.tion was imparted as a part of 
the very transaction in which Warner and Bitting 
acted as exclusive a.gents for the four vendees and 
while carrying out the transaction for the vendees. 
It cannot be charged that there was any bad faith 
shown by the vendors or their atto ,rney. Tfue re-
cord is entirely barren of any testimony from which 
such an inference could be drawn; in fact, there is 
no such charge made by the defendants. Mr. Stan-
ert acted in perfect good faith and communicated 
the information to the very man with whom he had 
been dealing throughout and who was acting for the 
four vendees. 

We, therefore ·, claim that the interlineation was 
by and with the knowledge · and consent of the ven-
dees and, the ref ore, no objection could thereafter 
be made by them to such interlineation or change. 

AGE ,NCY-KNOWLEDGE , IMP 'UTED TO 
PRIN:CIP AL. 

Vulo(JJYI,, Detirwving Co. v. American Can Co., (E & 
A.) 72, Eq., page · 400: H,ere the , Court lays down 
the rule as to, imputed knowledge as follows: 

'' The knowledge of the agent is chargeable 
upon his principal whenever the principal, if 
acting for himself, would have received notice 
of the matters known to the agent. '' 
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With reference to such rule, the Court observes 
as follows: 

'' T!his rule, it will be observed, is far more 
rf avorable · to the respondents in the present 
case than that of Willard v. Denise, and is, in 
oU'r judgment, the rule to be applied whenever 
tho presumption of imputed knowledge becomes 
pertinent to tho rights or remedies of litigating 
parties.'' 

The cited ca.so, Vitlcan Detinning Co. v. American 
Can Co., dealt with a situation where the knowledge 
possessed by the agent was not acquired by him 
while acting for his principal. Even in that situa-
tion, the Courts have imputed knowledge of the 
agent to the principal under certain conditions. 

In the case now before , the Court, however, we 
are dealing with knowledge imputable through an 
agent to, his principal, while the agent was dealing 
in the very transaction for which the agency was 
established. Furthermore, the information con-
vfeyed to the agent thus acting for his principal was 
of a fact which -was a condition of the actual de-
livery of the agreement by the vendors . Until such 
delivery, the transaction was an open one, and not 
completed and not binding on either party. 

There is no fraud or bad faith shown or intimated. 
The change made in the agreement was in an en-
tirely immaterial matter, which did not increase the 
obligations of the defendants or affect their rights. 
While the agreement as originally drawn provided 
that the purchase money mortgage should be made 

'' to the parties of the first part,'' 

it was then made to read 
'' to Laura Evans, one of the parties of the first 
part.'' 

.. . ,·. 

,,. 



ti 

16 Brief for Complainants-Appellants 

We urge upon this Court that where no fraud is 
shown and under circumstances disclosed by this 
record, where perfect good faith was shown in the 
transaction and where the vendees refused to carry 
out the agreement on an entirely different o~round 
to wit, lack of funds, the Court should h;ld thi~ 
change · as immaterial and as not justifying an an-
nullment of the agreement . 
. Sooy v. Sta~ e, ~1 N. J. L. 400, cited with approval 
1n Vulca ,n D'etiwning Co. v. American Cam Co., supra 
( Court of E·. & A.) Here the Court says that: 

"_The notice must come to the agent while 
he 1s concerned for the principal, and in the 
course of the same transaction, and if he ha.ve 
notice only by some other transaction, f oreio·n 
to the business in hand, this will not affect tho 
principal.'' 

The Court further says that the principle 
'' would seem to be· one that aimed to award 
to ea.ch the benefits and burdens which would 
have arisen if the business had been transacted 
by both in person. Such a result would follow 
if the rule to be adopted were that whenever 
the principal, if acting in the matter for him-
self, would have received the notice, the knowl-
edge of his agent shall be chargeable to him." 

Carmden Safe D·eposit ,& Trust Co. v. Lord, 67 N. 
J. E,q. 489: 

'' The knowledge of an agent is imputable to 
his principal ·when it relates to the bU'siness 
which the agent is carrying on for the princi-
pal; but if the agent, in the course of the busi-
ness in which he is employed, commits an in-
dependent fraud, for his own penefit, designedly 
against his principal, and it is essential to the 
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carrying out of the fraud that he should con-
ceal the real facts from his principal, tho pre-
sumption of constructive notice is destroyed.'' 

Law v. ~tokes, 32 N. J. L. 49 (Sup. Ct.) 
'' A principal is bound by the acts of his 

agent, within the authority he has actually 
given him, which includes not only the precise 
act expressly authorized to be done, but also 
whatever usually belongs to the doing of it, 
or is necessary to its performance. Beyond 
that he is liable for the acts of the agent, within 
the appearance of authority he knowingly per-
mits the agent to assume, or holds the agent 
out to the public as having. ' ' 

21 R. C. L. page 853: 
"Express arnd J,m,pli ed Authority. Very ob-

viously, the principal is liable for all such acts 
and statements of his agent as he may have 
expressly authorized; and this includes by im-
plication, whether the · agency be general OT 
special, all such powers as are necessary and 
proper as a means of effectna.ting the purposes 
for which the agency wa s created. Being clothed 
with power to do a particular act, the · a.gent will 
be deemed to have also whatever authority at-
taches to the doing of the act or is necessary to 
its performance. And this permits him to 
adopt any recognized usage or mode of deal-
ing.'' 

Page 854: 
"Tlhe liability of the principal is not limited 

to such acts of the agent as are expressly au-
thorized or necessarily implied from express 
authority. All such acts of the agent as are 

.. ,,. . 



18 Brief for Coniplainants-Appellants 

within the apparent scope of the authority con-
f~rred on him are also binding upon the prin-
cipal, apparent authority beino· that which 

b ' 
~hough not ~ctually granted, the principal know-
ingly permits the agent to exercise or which 
he holds him out as possessing. * * * {P'age 856.) 
Indeed, whenever a principal has placed an 
a?·ent in such a situation that a person of or-
dinary prudence, conversant with business 
usages, and the nature of the particular busi-
ness, is justified in assuming that such ao·ent is 
authorized' to perform in behalf of his ;rinci-
pal the particular act, and such particular act 
has been I?erf ormed, the principal is es topped 
from denying the agent's authority to perform 
it " 

Bodine v. Berg, 82 N. J. L. 662: In the cited 
case, the general manager of tho bank altered the 
date of a note. The bank claimed this was done 
without .authority. On the question of agency the 
Court said as follows: ' 

'' The question is not whether the age~t, in 
what he did, acted without negligence or 
whether the result of his conduct was beneficial 
to the principal, but· whether the acts he per-
formed were done strictly in connection with 
the particular matter in which he was employed 
to act fo-r the principal. There is no rule of 
law by which an agent represents his principal 
only so long as his acts are beneficial and per-
formed without negligence, but ceases to repre-
sent him when the acts he performs as aO'ent 
are negligently performed or turn out t~ be 
the reverse of beneficial to the principal. One 
who claims the beneficial results of a general 
agency cannot clisavo-w the untoward results of 
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the negligent acts of his own agent in the iden-
tical transaction. '' 

The Court goes on to say as follows: 
'' Should we assume, however, that the alter-

ation was made by the manager without the 
authority of the bank, the fact that the bank 
held as an asset this altered note was known 
to the manager, which knowledge was acquired 
by him in a transaction within the scope of the 
bank's business.'' 

And further, at page 669: 
'' T(heref ore, in this case the bank had knowl-

edge that it was the holder of a promissory 
note, the date of which had been, as it is 
claimed, altered by its general manager without 
authority. In such case the act of alteration 
may be ratified by the banl{, and it has been 
decided that accepting payment on account of 
the note, and the bringing of a suit on the note 
as altered, amounts to a ratification of what 
had been done.'' 

The Court further says that in that particular 
case the bank held the note, chargeable with knowl-
edge of its alteration by its agent and did not dis-
avow the act. 

In other words, under the established authorities 
in this State, the knowledge of the• agents Bitting 
and Warner, was the knowledge of the principal, to 
wit, the four defendants. The acts of the a.gents 
Bitting and Warner in accepting delivery of the 
four agreements upon condition of their alteration 
by the vendors in the manner indicated by the ven-
dors' attorney at the time of delivery, and their 
acquiescence therein, was the act of the defendants 

. ' ,·. 

• 
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and the acquiescence of the defendants therein. The 
express limits of the authority of the agent were 
not conveyed by the defendants to the complainants. 
The agents presumed to act in all things respecting" 
the transaction for the vendees (defendants). 
Under such circumstances, the · vendors and their at-
torney had the right to deal with the agent in good 
faith, on the assumption that he did represent his 
principals and could consent to and acquiesce in this 
immaterial alteration which did not in any wise 
enlarge the obligations o-r impair the rights of the 
vendees. 

We, the ref ore, hold in this respect that by ac-
ceptance of the executed agreement with this al-
teration, the alteration being a condition of the de-
livery and a consummation of . the contract~ the 
agents of the defendants accepted and consented 
to that alteration. Two of the defendants, ·with 
actual knowledge, made no protest, and the other 
two defendants are chargeable with knowledge 
through their agents. The defendants are, there-
fore, bound either upon the theory of knowledge 
and consent to the change at the time it was made 
and as a condition of delivery of the agreements, 
or upon a theory of knowledge of the fact of 
alteration through their agents, their acquiescence 
therein and pursuing a course thereafter inconsis-
tent with a repudiation of that alteration. They 
had a contract for the purchase of a large farm. It 
was most material to the interest of the vendors 
that either the agreement be made or not made. 
Their operation of the farm would be completely 
changed by the making of the contract. Defen-
dants were bound to immediately apprise the- com-
plainants of any fact which they considered as a 
justification for an annullrnent of the agreement. 
On top of all this, we have the unmistakable fact 
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that this point of alteration was never even con-
sidered by the defendants. At the time called for 
performance, they then declined to perform be-
?a use, as they said, they had no money. The only 
inference, however, is that they wished to repudiate 
the contract at the trial because . of the fa1ling 
market. 

The learned Vice Chancellor bases his conclusions 
on Hunt v. Gray, 35 N: J. L. 227. The principle 
as there laid down, applies the old common law rule 
in all its strictness. The Court in that case held 
that the change made in the instrument was a 
material change. Although that was so held the 

' ' Court even went on to .. sa.y: . . 
"Even immaterial a,lte.rations are fatal, as the 
rule, to be efficacious, cannot permit a person to 
tamper, in any degre .e, with the written contract 
of another in his possession.'' (Page 231.) 

This case ·, Hunt v. Grq,y, is cited in Jones v. Crow-
ley, 57; N. J. L. 222, (Sup. Ct). The chanry•e, made , b . 
was on the face of the instrument, a most material 
change. The Court, however, cited the case Hunt 
v. Gray as to immaterial alterations. 

In S'chrnidt v. Quin,zel, 55 1N. J. Eq. 792, (E. & A.), 
the Cburt dealt with an alteration which was ma-
terial and the Court so found. The Court of E,rrors 
and Appeals, in the cited case, however, does not 
state the rule so proadly as the · two previously cited 
cases. It expressly finds that the , alteration is a 
material one, anp. then holds : 

'' The alteration considerably enla1~ged 'the 
sco,pe of the instrument as a; means of evidence, 
and therefore was a material one. Having been 
made by the other party; the complainant, it 
annulled the instrument as a contract, o-r as. evi-
dence of a contract, in his favor.'' 



Briel for Oo-mplciiriants:-AppeUants 
. . 

It remains £or this Court, however, to state 
whether it shall be the- rule in our jurisdiction that 
even an immaterial alteration made , by o,ne party 
to a contract after execution by the other party 
is to annul the instrument and, if so·, under what 
conditions. We call the 1 Court's attention, however, 
to the original English case, out of which these au-
thorities flow, to wit: Pigot's Case, 11 Coke 27, 
cited in Camden Bank v. IlaU, 14 Law 584, and it is 
there appa:rent that even where · the rule is very 
strict, it ha.s no application where the alteration is' 

"by consent of the parties." 

We submit that the striet:nes ·s 0:f the 01riginal com-
mon law rule should be modified, so that an im-
material alteration, which do·es not affect the in-
terests of the other party to the eonttact, . does not 
enlarge his obligations; and especially where it 
is done in perfect good faith, as in the present suit, 
should not justify an annullment of the instrument. 

---< We wish especially to· direct the - CouTt 's at-
tention to• the · fact that the alteration in this instru--
ment was made by the vendor's atto-rney before exe-
cution by the · vendors and before delivery of the ' 
duplicate executed copies : of · that rnstrument to the 
vendees. Each and every vendee received through! 
his agents, Bitting and Warner, an executed copy 
of the instrument, with the- identical alteration em-
bodied 011 the face · of the instrument and with the 
identical notat~on ahove the signaiture'S' of the wit-
nesses. We hold that the 1 delivery ta the agent of the 
vendees was conditroned 1a,po:n an acceptance of the 
alteration made · and tlte ace·eiptan@e of the executed 
copies with such alteratio:n was · an acceptance there-
of and eonsent the:reto i, 

We submit that the deersil©n: of the · Oolil.l't helow 
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should be reversed and the lower CouTt should pro-
ceed with the proofs on ail phases of the litigation 
raised by the , two bills of complaint. 

Respectfully submitted, 
BLEAKLY, STOCKWELL & BURLING, 
Solicitors for Complatim-ants-Appellarnts. 

NOTE: The notation of interlineation inserted 
at thr. end of the agreement above the signatures of 
the ·witnesses was with pen in black ink. 

The interlineation in the body of the agreement 
was in type inserted between the lines. 

The contracts were typewritten. 
BLE!AKLY, STOCKWELL & BURLING. 

.. / ' 

' 
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· BRIEF FOR DEFENDANTS-RESPONDENTS. 

There are two suits involved in this appeal. They 
are precisely alike in purpose, in defendants and in 
the single issue involved in this appeal. The proofs 
in the one case are to govern both cases. 

WAS AN ALTERATION MADE IN THE 
CONTRACT1 

There is no disagreement as to the facts, it being 
testified to by witnesses called by complainants-ap-
pellants (Bitting at p. 34) that neither the notation 
over his signature nor the interlineation in the body 
of the contract were made at the time it was signed 
by the buyers in his presence; he delivered the 
agreements signed by the vendors, with the interlin-
eations to each of the buyers (p. 41) without calling 
the attention of any of the purchasers to the inter-
lineation until several months later (p. 42) some-
time around March or April. 

(p. 49) Mr. Stanert, who was associated with the 
office of John 0. Wilson had personal charge of the 
preparation and execution of the agreements by the 
vendors. After the agreements were executed by 
the purchasers they were brought back and he en-
deavored to secure the signatures of Mrs. Evans 
and her husband. The signatures were finally ob-
tained after a long delay, and on account of the 
family difficulty (between Mr. and Mrs. Evans), the 
insertion was made there to insure that Mrs. Evans 
would secure the con;,ideration from the property. 

Brief for Defenda(Jl/is-Respo·ndents 

vV AS THE ALTERATION MADE WITH THE 
BUYERS'KNOWLEDGE1 

3 

On p. 56, Mr. Warner testified that his attention 
was called to the interlineation on the last page 
some time after the agreements were execut~d by 
the parties, Mr. Bitting having called his attenti~n 
to a notation that had been made (p. 57) but he did 
not call the attention of the other men to it. At the 
time he signed the agreement, neither the notation 
nor the interlineation appeared on the contract. 

(On p. 66) George A. Wonfor !estified ~hat at t~e 
time the paper was handed to him for signature 1t 
was per£ ectly blank as far as signatures or_ any 
additions were concerned. He was the first signer 
and he did not aet back an executed copy until some 
time afterward:. (p. 67) The words referring to the 
interlineation did not come to his notice, he did not 
read it nor did he see it. (p. 70) At no time before 
a conf~rence with counsel in preparation for trial, 
did the interlineation come to his attention. 

IS BITTING'S KNOWLEDGE CHARGEABLE 
TO THE BUYERS 1 

(p. 43) When Bitting called the buyers_' attention 
to the interlineation he told them that it was not 
there when he witnessed the signature, but he does 
not recollect whether he said it to them all or not, 
but he does recall saying it to Windolph and War-
ner. He could not state with certainty that he men-
tioned it to W onfor and Goldsborough. 

There is absolutely nothing in the testimony to 
disclose the extent and the nature of the authority 

'' 
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conferred on Bitting and by whom it was conferred. 
Can it be said that because Bitting was the conduit 
for the tran~mission of the agreements for the pur-
pose of having them executed by the parties, that 
he wa~ the agent of the buyers for the purpose of 
assenting to the alteration~ Such a conclusion is 
unten~ble. Now here does it appear that Bitting 
was directed to call the buyers' attention to the in-
terlineation. 

In order to bind these buyers to the contract 
which the complainants asked the Court of Chan-
cery t? enforce, it w?uld have to be signed by them 
or their duly authorized agent. The contract which 
they signed was devoid of any interlineation., where-
as the contract submitted to them contained the in-
terlineation ref~rred to and was not re-executed by 
them or by their duly authorized agent. Without 
the re-execution of the altered land contract there 
can not be a meeting of the minds of the pa;ties to 
this suit, and in the absence of that confluence there 
can be no contract. 

It is difficult to see how all four buyers could be 
bound ~y the knowledge which Bitting had, when 
complainants prove that only one and possibly two 
of the buyers were given the information concern-
ing the interlineation months after delivery of the 
contract. Under such circumstances and in the 
discretion of the Court below, specific performance 
of the contract could not be decreed against all the 
defendants. 

'' In order that there may be a ratification of 
a preceding act or document, all the details of 
the act and all the terms of the document must 
be brought home to the attention of the party 
whose ratification is sought.'' 

Rabinowitz, et als. v. Rooney, et als., 97 
N. J.E. 49. 
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It cannot be said that Bitting was carrying on the 

business of purchasing the lands for the defendants. 
If he were, he would have had the authority to sign 
the original agreement and would have the right, 
either directly or by imputation, to approve, in writ-
ing, the interlineation made by the complainants or 
their counsel. Although the interlineation was com-
municated to Bitting, it was without instruction to 
call the buyers' attention to that interlineation: 

'' Such communication is exclusively between 
the principal and his agent and is simply in-
tended by the principal as a delegation of power 
or instru ction to his agent and the principal 
gives his agent no authority to deliver his letter 
to the other principal.'' 

Potter v. Ilollist cr , 45 N. J . E. 508; 
Stengel v. Serg eant? 74 N. J. E. 20. 

There can be no ratifi cat ion of the altered con-
tract unless it be in writi ng and signed by the par-
ties to be charged. Th ere is nothing in the testi-
mony to show that Bittin g was authorized to act in 
behalf of the defendants for the purpose of ratify-
ing the alteration. Bitting 's knowledge of the al-
teration could certainlv not bind those vendees with-

" out whose knowledge and assent the alteration was 
made. 

'' The next contention argued before us is that 
the Court erred in refusing to charge that 
knowledge of the borough engineer of the viola-
tion of the contract was knowledge of the bor-
ough. We consider that this refusal was proper 
under the facts exhibited in the t estimony. The 
case made by the defendants was that the de-
parture from the provisions of the contract was 
not only with the knowledge but with the ex-
pre~s consent of the engineer" and on the other 

.. • I' . 

.,. 

• 
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hand, the case of the plaintiff was that this de-
parture was not only without his consent but 
without his knowledge. In this situation of the 
proofs, conceding the knowledge of the engineer 
of the violation of the contract by the contrac-
tor, coupled with the former 's consent to such 
violation, such knowledge will not be imputed to 
the respondent.'' 

Borough of Deal v. Sieling, et al., 102 N. J. 
L. 585. 

The law is built on the premise that the agent's 
knowledge is not imputed to his principal, and where 
the agent joins with the other party to defraud his 
principal, then the principal is regarded as having 
no knowledge at all. Vidcan Detinning v. American 
Can, 72 N. J. E. 389. 

Where the agent is actively engaged in the ac-
quisition of the information while in the employ of 
or associated with his principal, then the agent's 
knowledge is imputed to his principal. While "B" 
was the president of the "A" bank, but in the course 
of his practice of the legal profession, he drafted 
and acknowledged the execution of a mortgage to 
"D." Later the bank took a mortgage on the same 
premises. The bank's mortgage was declared sub-
ject to "D's" mortgage because "B's" knowledge 
of the execution of the prior mortgage was imputed 
to the bank. '' B '' was actively engaged in the ac-
quisition of the information while associated with 
the bank. Willard v. Denise, 50 N. J.E. 482. 

In the Vulcan case, "K," complainant's agent, 
acquired the knowledge of a secret detinning process 
two years before he became complainant's agent. 
Consequently, his knowledge was not imputed to his 
principal. 

• 

7 
In the Willard case, two things concurred: ( 1) 

the active participation on the part of the agent 
in acquiring the information and (2) the knowledge 
was obtained by the agent while he was employed 
by his principal; while in the Vulcan case only one 
factor was present, and that was the active par-
ticipation on the part of '' K, '' the agent, in ac-
quiring the information. 

Assuming, without conceding, that Bitting was 
the agent of the buyers, then, in order to charge 
them with knowledge of the alteration, appellants 
will have to show that Bitting actively participated 
in the making of the alteration. If they succeed 
in showing that both factors were present, then we 
must be brought to the irresistible conclusion that 
Bitting joined with the vendors to defraud his prin-
cipals by leading them to believe that their offer 
was accepted by the sellers. As a consequence, the 
presumption of knowledge by the vendees is de-
stroyed and the law places them in the position of 
having no knowledge of the alteration at all. 

THE EFFECT OF THE ALTERATION ON THE 
VALIDITY OF THE CONTRACT. 

'' To maintain that a party may reform a 
written instrument by his own act, is, in real-
ity, to convert all contracts into oral contracts; 
the written instrument would no longer be the 
depository of the intention of the parties, but 
either party could make it accord with the re-
1nembrance of the by-standers. 

"The law prohibits a party from altering a 
written contract, ex mero motu, whatever his 
design may be, whether good or bad.'' 
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Hunt v. Gray, 35 N. J. L. 227. 

'' The law is settled in this State that if a 
Jeed be altered by the party to whom it belongs 
even though in an immaterial part, such alter-
ation avoids the deed.'' 

Van Anken v. H omeback, 14 N. J. L. 179; 
Hunt v. Gray, 35 N. J. L. 227. 

'' Even immaterial alterations are fatal as the 
rule to be efficacious cannot permit a person to 
tamper in any degree with the written contract 
of another in his possession.'' 

Jones v. Crawley, N. J. L. 57, page 222. 

'' And even though it be conceded, as respon-
dent contends, that these words were written in 
this contract to make it conform to the real 
agreement of the parties, and was made in good 
faith, that will not alter or change the rule 
that the alteration would release the other party 
thereto.'' 

Ostrander v. Messmer, 223 N. W. 438 
(l\tio.). 

'' The interlineation without the knowledge or 
consent of the lessors after they had signed it, 
destroyed its binding effect upon them. The 
question is whether the contract in its altered 
condition is the contract into which the parties 
entered. The altered paper is not the contract 
which the party has made and the courts can-
not declare it to be his contract or enforce it 
as such.'' 

Hall v. Cannory, 220 S. W. 737. 187 Ky. 
718. 
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"It is true that any alteration of a written 
contract by one party to it will release the other 
party. According to the rule which formerly 
prevailed in this State, it did not matter 
whether the alteration was material or imma-
terial. But the rule has been modified by the 
Negotiable Instrument Act.'' 

Highland v. Scales Co., 209 S. W. 895 
(Mo.). 

"This contract shall be null and void, and the 
earnest money shall be returned to the pur-
chaser at his option should the wording of this 
contract be changed .in any manner after the 
contracting parties have signed.'' 

McClure v. Real Estate Co., 268 S. W. 675. 

It is doubtful whether this Court can state that 
an alteration made by one party to a contract after 
execution by the other party, in order to annul the 
instrument, must be material. In the first place, 
one of the parties, Laura L. Evans, has made it clear 
that the alteration was a material one because she 
wanted it to be certain that she alone would receive 
the full consideration from the sale of the property. 

If the rule established by the Court of Errors 
and Appeals of this State will be modified so as to 
annul contracts which were altered only in a ma-
terial part, great confusion will result. The rule, as 
it is established in the State of New Jersey, is defin-
itive and reliable, . and to destroy its efficacy would 
result in much harm. The very fact that the alter-
ation in this instrument was made by the vendors' 
attorney before execution by the vendees indicated 
that it was made at the request of the vendors. If 
delivery to Bitting were accompanied by a direction 
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from the vendors or their attorney to call the ven-
dees' attention to the alteration, then there might 
be a possibility that delivery was conditioned upon 
an acceptance of the alteration made. But in the 
case of contracts for the sale of land, an acceptance 
can only be made in writing, and since there was 
no real acceptance of the contract by the vendees, 
there was no consent to the alteration made by the 
vendors, before delivery of the contracts to the ven-
dees. 

We submit that the decision of the Court below 
be affirmed for the reason that no action can be 
brought upon a contract for the sale of lands unless 
it be in writing and signed by the parties to be 
charged or their duly authorized agent. 

Respectfully submitted, 
JOSEPH S. LOW, 

Solicitor for Defendants. 
PHILIP WENDKOS, 

Of Counsel. 




