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Order. 

Ju C!tt,aurery nf Ntw llrrsry. 

SAMUEL B. FELD, 
Complainant, 

and 

REUBEN B. KANTROWITZ, et als., 
Defendants. 

On Bill &c. 
Order. 

Upon this matter being •opened to the Court by 
Peter J. McGinnis of counsel ( Feld, Weiss & Feld, 
,sol:ucitors), on n1otion for an allowance to com-
plainant .for an additional counsel .fee .for services 
rendered as ,counsel in the appeal of the above 
matter: 

It is on this 15th day of March, 19,28, ORDERED 
that there be allowed · to Peter J. McGinnis of 
counsel, the Sl]ffi of Five Hundred Dollars as an 

. additional counsel fee •for services rendered in the 
Court of Errors and Appeals, in the appeal of the 
above cause fr01m the Court of Chancery. 

Respectfully advised, 

JOHN BENTLEY, 

Vice Chancellor. 

E. R. WALKER, 
o. 
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Opinion. 

No. 41 October Term, 1927. 

NEW JERSEY COURT OF ERRORS ANI> 
APPEALS. 

Between 

SAMUEL B. FELDJ 
Con1plainant- Respondent, 

and 

REUBEN B. KANTROWITZ) 
De,f endan t-A pp ell ant. 

and 

HARRY H. WEINBERGER) et als. J 
Defendants. 

Argued October 26th, 1927; decided February 
6th, 1928. 

On Appeal .fron1 a Decree of the Court of Chan-
cery . 

For the appellant: FEDER & RINZLERJ 
ESQS.J and ARTHUR T. VANDERBILT) 
ESQ. 

J1--,or the respondent: WARD & McGINNIS) 
ESQS. 

Per Ouriam. 

This case was before this :court at the February 
Term, 1926, for the deter1nination of the question 
rwhether the Court of Chancery had erred in re-
fusing an injunction pending final hearing. 99 
N. J. E. 847. The ·compl~inant-respondent claims 
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Opinion. 

to be a one-sixth o,wner of a contract to purchase 
an office building in the City of Passaic. The 
,contract "\Yas taken in the nan1-e of the appellant, 
Reuben B. Kantrowitz, "\Vho was in fact a trustee 
for a syndicate althoUlgh not so described in the 
contract. Later Kantrowitz became possessed of 
a fl.ye-sixths interest in the contract. The com-
plainant belo"\V, :Sarn1uel B. Feld, had a one-sixth 
interest in the contract. Kantro:i.vitz sold the 
oontra :ct to one, Rose Zucker, who was declared 
an innocent purichaser so far as Feld was con-
cerned. Feld in his bill has 1brought in all ·the 
parties connected with the transaction. He asks 
that Kantrowitz be held as a trustee and that 
Kantro,witz be compelled to account to hin1 for 
such share O'f the proceeds as he (Feld) is entitled 
to. 

The Court of Chancery m,ade a decree which 
recognized the claim ,of Feld to a one-sixth inter-
est in the contract, fixed the value of said interest, 
directed the .payilnent there01f to the co1nplainant, 
and also directed the payment to Feld of the orig-
inal investanent made 1by him, and awarded to 
counsel of Feld a counsel fee. Kantrowitz was 
also directed to pay the taxed costs. 

Fron1 this decree Kantro"\vitz has appealed. The 
following grounds of appeal are urged for a re-
Yersal of the decree : 

1. 'J'he Court of Chancery had no jurisdiction 
to hold the cause against Kantrof\vitz after the 
bill had ·been dismissed as to Rose Zucker, the in-
nocent purchase1· oif the contract. vVe see no 
merit in this contention. The Court of Chancery 
has alrways had jurisdiction in cases where the 
claim is made that property is held in trust and 
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Opinion. 

in matters of account. No citations of authority 
on this position are needed. 

2. The complainant did not sustain the burden 
of showing a contract in writing under the Stat-
ute of Frauds. The proofs sho ·w no document is 
missing except an assignment 111ade by Kantro-

lO witz to I-Iarry H. Weinberger. This is a0counted 
for. The com.plainant sustained his burden. 

3. That the co·mplainant is in laches and es-
topped .from asserting his claim. There is no ev-
idence to support such a contention. 

4. Complainant 's recovery should be lilnited 
to one-sixth of ·what Kantrowitz obtained for the 
property over the ·cost thereof. To adopt this 

20 contention would mean that a trustee ex ,111aleficio 
could sac1·ifice a property at a ,sale and not be 
lia ,ble to his :benefrciary for the real value of the 
property. We see no merit in this contention. 

The other grounds of appeal deal with the com-
plainant's inveist,ment, relief from costs and coun-
sel fee paid to Mrs. Zuoker, and relief fron1 pay-
ment of any ,counsel fee to Feld. These ,vere all 
matters which the appellant's -conduct justified, 
in our opinion, the Court of Chancery deciding 

3 O a.gainst him. 

40 

The decree appealed from is affirmed with costs. 
Endorsed: 

Filed Feb. 6, 1928, 

JOSEPH F. S. FITZPATRICK) 

Clerk. 
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Notice of Appeal. 

IN CHkNCERY OF NEW JERSEY. 

Between 
SAMUEL B. FELD) 

Complainant, 

and 

REUBEN B. KANTROWITZ) 
Defendant. 

Notice 
of Appeal. 

Defendant Reuben B. Kantrowitz hereby ap-
peals fr01n the final decree made iby the Chancel-
lor on the advice of Vice-Chancellor Bentley in 
the above entitled cause on March 15, 1928, and 
fron1 the whole and ev.ery part thereof to the Court 
o.f Errors and Appeals in the Lrust Resort in all 
Causes. 

FE,DER & RINZLER, 
,Solicitors of Defendant Reuben B. Kantrowitz. 

I conceive there is g,ood cause for the appeal in 
the above cause. 

ARTHUR T. VANDERBILT, 
Of Counsel with Defendant Reuben B. Kantrowitz. 

.. 
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Petition of Appeal. 

NEW JERSE ,Y COURT OF E1RROR,S AND 
APPEALS. 

SAMUEL B. FELD) 

Complainant-Respondent, 

vs. 

REUBEN B. KANTROvVITZ) 
De.f endan t-A ppellan t, 

On Appeal 
from Court 
of Chancery. 

Petition of 
Appeal. 

To the Honorable the Court of Errors and Appeal,-; 
in the Last Resort in all Causes; 

20 The petition of Reuben B. Kantrowitz, the appel-
lant in the a1bov.e entitled ·cause, respectfully shows 
that: 

Petitioner finds h:umse1f aggrieved ·by a final de-
cree made in the Court of Chancery by his Honor, 
Edwin Robert Walker, Chancellor of the State oif 
:N erw J ers .ey on the 15th day of March, 1928, in a 
ce1·tain cause in said .Court o.fChancerywherein the 
said Sa1nuel B. Feld was complainant and the said 
Reuben B. Kantrowitz and othel'ls ·were defendants, 

3 O in this resp.ect, to ,vi t, that the said decree ad-
judges that Peter J. M,cGinnis, of counsel for com-
plainant, be allowed from defendant the sum of 
Five Hundred Dollars ( $500.) as an additional 
counsel fee for services rendered · in the Court of 
Errors and Appeals in the appeal of the cause 
from the Court of Chancery. 

And petitioner appeals ifrom the decree of the 
Chancellor ,vhich decrees ais aforesaid, upon the 

40 
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Petition of Appeal. 

·ground that the san1e is erl'loneous in the follow-
ing respects : 

A. The ,court belO;\V erred in granting said ad-
ditional counsel fee to Peter J. l\foGinnis, appear-
ing as counsel for co,mplainant. 

B. The court below had no jurisdiction to al- 1 o 
low any counsel fee in this :cause for services ren-
dered in the ·Oourt o.f Erroris and Appeals. 

C. This cause did not present a proper case for 
the allo,vance by the 0ourt belo,v of counsel fees 
for services rendered in the Court of Errors and 
Appeals in connection with an appeal from the 
Court of Chancery. 

Y1our petitioner therefore prays that the said 
decree of the said Chancellor may be ·wholly re-
versed, set aside and for nothing holden and that 
the petitioner may ha,ve such other relief in the 
premi ,ses as to this court shall seen1 proper. 

FE ,DER & RINZLER, 
Solicitors of Defendant Reuben B. Kantro,vitz. 

ARTHUR T. VANDERBILT, 
Of Counsel with Defendant Reuben B. Kantrowitz. 

1' 
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Answer. 

NEW JERSEY COURT OF ERROR 1S AND 
A!PPEALS. 

SAMUEL B. FELD) 

Complainant- Respondent, 

and 

REUBEN B. KANTRO"\VITZ) 

Def end ant-Appellant. 

On Appeal 
fro1n Court 
of Chancery. 

The answer of the a,bove-named respondent to 
the petition of appeal 1of the a,bove named appel-
lant. 

This respondent, not acknowledging all or any 
of the n1atters which in the ,said petition of ap-
peal are contained to be true for ans"\ver thereto, 
nevertheless, say.s and admits that an order was 
on the 15th day of March, 1928, i1nade and entered 
in the Court 1of Chancery, in the cause .for that 
purpose mentioned in the said petition, as i1s there-
in stated, but as to the substance and fornn there-
of, thi ;s respondent prays to refer thereto 'when 

30 the same shall be produced. And this respondent 
is advised and believes, that the ,said order is 
agre€able to equity, and he prays that the san1e 
may be affirmed, with ,costs to be adjudged to this 
respondent. 

40 

• 

WARD & M-cG INNI 1S, 
Solicitors of Respondent. 

PETER J. McGINNIS, 
Of Counsel. 
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Memorandum Opinion. 

(Printed by authority of Vice Olvancellor Bentley) 

COURT OF OHA TCERY OF NE"\V JERSEY 

JOHN BENTLEY 

Vice Chancellor 

Jersey City, N. J. Mar. 12, 1928. 

Ward & McGinnis, Esq'rs, 
Pate1·son. 

A1·thu1· T. Vanderbilt, Esq., 
I{inney Building, Newark. 

Feder & Rinzler, Esq 'rs, 
Liggett , Bld., Passaic, N. J. 

Gentlemen: 

After considering the argun1ents 1nade by M1·. 
l\!IcGinnh;, M1·. l?eder, and the letter of M1·. Van-
der bj l t, I think that under all the circu1nstances 
an additional allo-wance to Messrs. Ward & Mc-
Ginnis should be n1ade in the sun1 of $500. As Mr. 
Vanderbilt says, Kantro-witz has already been 
obliged to pay .a rather heavy counsel fee in pro-
portion to the an1ount involYed, and $500 ought to 
go a long ways in relieving Mr. Feld of the burden 
of con1pensating courn~el for a1·guing the appeal. 

It iH true, as Mr. Vanderbilt says, that there were 
arguable questions presented on the appeal, and I 
han =~ no quan·el "\vith counsel for taking the ap-
peal. Ho,veve1·, sigh t cannot be lost of the fact 
that Mr. Feld was obliged to 1neet the expense of 
opposing the appea 1, and having been i;mccessful in 
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Jlf ,emo1·a1ld1,1;1n Opinion. 

both courts is entitled to a contribution fron1 the 
unsuccessful party. 

I an1 smne·what surprised at the argunient that 
counsel fee cannot be allowed in this cou1·t for ser-
Yices rendered in the Court of Errors and Appeals, 
since the case of Weeks v. Lister, 62 N. J. Eq., 813, 

10 upon which I relied in Sobel Y. Sobel, 99 N. J. Eq., 
707, and which was affirn1ed by the Court of Er-
1·ors and Appeals. 

Yours very truly, 

(Signed) JOHN BENTLEY. 





New Jersey Court of Errors and Appeals 

Between: 
Samuel B. Feld, 

Complainant-Respondent, 
and 

Reuben B. Kantrowitz, 
Defendant-Appellant. 

On Appeal 
from Court 
of Chancery 

BRIEF ON BEHALF OF RESPONDENT 

The appeal brings up for review an order of the 
Court of Chancery, allowing an additional counsel 
fee of $500.00 to the con1plainant 's counsel. This 
allovvance was n1ade after the appeal of the de-
fendant had been dismissed, and the additional 
counsel fee ·was based on the services rendered in 
the appeal before the Court of Errors and Ap-
peals. 

ThR n1ernorandun1 of Vice Chancellor Bentley 
(PagQ 9 of State of Case), relies on the cases of 
vVeeks vs. Lister, 92 N. J. Eq. 813 and Sobel vs. 
Sobe], 99 N. ,J. Eq. 707. ~ Te think these cases are 
justified. 

In the Weeks case, exactly the same situation 
arose as in the case at bar, and the Court distinct-
ly reeognized the right of the Court of Chancery 
to fix the counsel fee, or disbursen1ent allowance, 
for services in the Court of Errors. 

Said the Cour t in its Per Curian1 opinion: 
'' The application for counsel fees should 

be n1ade jn this Court. If the Court then 
passes on it, the decision is fina], but if the 

7' 
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Court does not pass on it, or if through 
mere inadvertence the application is not 
made while the case is before this court, 
then after the remittitur, the Court of 
Chancery has · jurisdiction to grant counsel 
fees and printing in the Court of Errors 
and ~i\ppeals, upon the proper case being 
presented in these respects.'' 

In the case at bar, the Court of Errors did not 
pass 10-pon it. This was due to the fact that when 
the opinion was filed, the Court of Errors was no 
longer in session, so that, either because of this, 
or if jt W@..re poseible to make application on the 
theory of '' n1ere inadvertence'', the power vvas 
lodgerl in the Court of Chancery. 

In the case of Sobel vs. Sobel, 99 N. J. Eq., p. 
707, the "\Veeks case ,vas approved at page 710, 
and th e Court italicized the words, "But if the . 
Court does not pass on it.'' 

Said the Court further: 
'' Where the Court of Errors and Appeals 

decides a case, and reinits the record to thjs 
court, all motions in the .. case should be 
made in this rourt, ~vhere the record is, and 
this includes a 'n1otion for counsel fees for 
services rendered in the Court of Errors 
and .. c'\ .. ppea1s." (P. 707.) 

So far as the po,ver of the Court of Chancery is 
concerned to grant counsel fees, we ,·vould ref er 
to Section 9] of the Chancery Act, which is set 
out in ful] at page four of Appellant's brief. Note 
the first words of the Section, "In any cause, mat-

3 

ter or proceeding in the Court of Chancery.'' 
ThiE was a cause or proceeding in the Court of 

Chaneery; the case originated there. It was ap-
pealed to the Court of Errors and Appeals, which 
ten1porari ly lifted it out of the Court of Chancery. 
The appeal being disn1issed, it was then remitted 
to the Court of Chancery, so that it became once 
n1ore a cause in the Court of Chancery. 

The court in allowing counsel fees had the right 
to consider the work done irrespective of where 
it wa;::; done. By analogy we would cite the cases 
wher,~ receivers are obliged to go into courts of 
law and institute or defend actions. When the 
tin1e con1es to allow proper counsel fees, the Chan-
cellor of course, would take into consideration the 
aniount of litigation that the receiver was obliged 
to take, and allow accordingly. Can it be said 
that the Court of Chancery was stepping out of its 
jurisdjction in fixing the fees in the Supreme 
or varjous Circuit Courts~ 

Counsel for appellant must have conceived the 
practice of the Chancellor as sound, otherwise this 
san1e question could have, and should have been, 
raised on the appeal in the main case. In the 
anpe:11 there was before the court, the counsel fee 
of $2000, ,vhich had been a11owed counsel for 1\1:r. 
Fe1d, and considered in the work done, was for his 
:--ervi.ces before the Court of Errors and Appeals, 
and his disbursements there . 

I 
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CONCLUSION 

Believing that there is no merit in the appel-
lant's contention, it is respectfully submitted that 
the appeal should be dismissed. 

WARD & McGINNIS, 
Attorneys of Respondent . . 

PETER J. McGINNIS . 
' Of Counsel. 

May Tern1, 1928. 

• 

New Jersey Court of Errors and Appeals 

Between 
SAMUEL B. FELD, 

Con1plainan t-Respondent, 

and 

REUBEN B. KANTRO-WITZ, 
Defendant-Appellant. 

On Appeal 
from Court 
of Chancery. 

BRIEF FOR DEFENDANT-APPELLANT. 

An appeal .. was taken to this Court at the Octo-
ber, 1927 ter111 by the present defendant-appellant 
from a decree of the Court of Chancery, which is 
sun1n1arized in the opinion of this Court as fol-
lows: ( S. 0. p. 3, 11. 21-29) 

"The Court of Chancery 1nade a decree 
·which recognized the clailn of Feld to a one-
8ixth interest in the contract, fixed the value 
of said interest, directed the payment there-
of to the complainant, and also directed the 
payn1ent to Feld of the original investment 
1nade by him, and awarded to counsel of 
Feld a counsel fee. Kantrowitz was also di-
rected to pay the taxed costs." 

The opinion . of this Court, filed February 6, 
1928, concluded with the words: "The decree ap-
pealed from is affir1ned with costs." ( S. C. p. 4, 11. 
32-35). 

No application has been n1ade to the Court of 
Errors and Appeals by counsel for the c01nplain-
ant-res ,pondent for the allowance of any counsel 

7 
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fee. After the entry of the re1nittitur such an ap-
plication was n1ade to Vice-Chancellor Bentley 
·who had originally heard the case, and an order 
,Yas entered on March 15, 1928 "that there be al-
lo"~ed to Peter J. McGinnis of counsel, the sun1 of 
Five Hundred Dollars as an additional counsel 
fee f 01· services rendered in the Court of Ei-rors 
and Appeals, in the appeal of the above cause fro111 
the Court of Chancery". ( S. C. p. 1, 11. 25-30) 

It is fi-on1 this order that the present appeal has , 
been taken. This was neither a 1natrimonial suit 
nor one involving a fund ·within the control of the 
Court. ':l"'he question involved, therefore, is ,vheth-
er thh-:; was a proper case for an application direct-
ly to the Cou1·t of Errors and Appeals for a coun-
sel fee, and whether, no such application having 
been n1ade to this Court, the case was a pr ,oper one 
for an allowance by the Oourt of Chancery after 
the entry of the ren1ittitur. 

It ii-; the contention of defendant-appellant that 
the autho1·Hy of the Court of Chancery to allo,v 
counsel fees for ,vor k done in the Court of Errors 
and Appeals is li1nited by the decision of this Court 
in Week~ v. Lister) 62 N. ,J. Eq. 813, to "a proper 
case being prei-;ented in these rei-;pects"; that a 
"proper cai-;,e" for the allowance of counsel fees by 
the Court of Errors and Appeals itself is either 
a n1atrimonial suit or one involving a fund with-
in the confa•ol of the Court; that t'he Court of Er-
rors and Appeals would not have 1nade any allo,v~ 
ance for counsel fees in the present casie had such 
application been presented; and that, therefore, 
the Court of Chancery had no jurisdiction to make 
1 he order of l\1:arch 15, 1928. 

3 

POINT I. 

This case did not present a proper case for the 
allowance by the court below of counsel fees for 
services rendered in the Court of Errors and Ap-
peals in connection with an appeal from the 
Court of Chancery. 

The leading ca•se in this state on the question 
presented by this appeal is Weeks v. Lister) 62 N. 
,T. Eq. 813, in which this Court ~:;.aid: 

"The application for counsel fees should 
first be 1nade in this court. If the cou1-t 
then passes on it, the decisi?n is. ~nal, but 
if the court does not pass on 1t, or 1f through 
111-ere inadvertance the application for coun-
sel fees is not made ,vhile the case is hef ore 
this court, then after the re1nittitur, the 
court of chancery has, jurisdiction to grant : 
counsel f.ees and printing in the Court of 
Er1·ors and Appeals upon a propei- c:rne be-
ing presented in these respects.'' 

The learned Vice-Chancellor in his rnen1orandum 
opinion relied upon Weeks v. Lister) 62 N. J. Eq. 
813 and Sobel v. Sobel) 99 N. J. Eq. 77, affirn1ed 5 
N. J. Adv. Rep. 271; 138 Atl. 893. 

These cases a1·e clearly distinguishable. In 
Weeks v. Lister there was a fund within the con-
trol of the Court, and it ,vas, therefore, a proper 
case for an original application to the Court of 
E1-ro1,i--:; and Appeals. for a counsel fee. Sobel v. 
Sobel presented to this , Court an appeal fro1:1 a _de-
cree a-warding aliinony, and since an application 
·was p1·operly n1ade directly to this Court in a 
matrin1onial suit foi- an allo,vance of counsel fees, 
and this Court not having passed on it, H ,Yas 
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proper for the Court of Chancery to entertain the 
application -subsequently 1nade by the petitioner's 
counsel. 

It becmnes necessary, therefore, to exa111ine into 
the authority of this Court and of the Court of 
Chancery to allow counsel fees in ordinary suits 
inter parte8. The general rule is . that the power 
of the Courts to allo,v counsel fees depends 1 upon 
statutes. 

"The general rule requires. each party to 
the litigation to pay 'his own counsel fees .. 
Attorney' •s fees are not allowable in the ab-
sence of a statute, or in the absence of some 
agreeinent or S'tipulation specially authoriz-
ing the allowance thereof; and it has been 
held that the rule applies equally in courts 
of la,v and in courts of equity." ( 15 0. J. 
Section 248. ) 

Section 91 of the Chancery Act ( 1 0. S. 445) 
confers such authority upon the Court of Chan-
cery as follows: 

"91. Counsel fees and costs). allowances). 
fees in foreclosure). amount. In any cause, 
1natter or proceeding in the Court of Chan-
cery the chancellor 111ay make such allo-w-
ances by way of counsel fee to the party or 
parties obtaining the order or decree as 
shall seen1 to hiin to be reas.onable and prop-
er, and shall direct which of the parties 
shall pay such allowances; or, ,vhere such 
allowances are ordered to be paid out of 
property or funds, shall specify and direct 
the property or funds liable therefor. The 
chancellor 1nay provide for the inclusion of 
such allowances in the taxable costs, or n1ay 
provide for their colleetion in such other 
n1:anner ai.:; is agreeable to the practice of the 
court." 

5 

There is no sin1Har statutory provision per1nit-
ing the Court of Errors , and Appeals to allo,v 
counsel fees, in ordinary suits inter part es. 

Section 15 of the Act concerning the Court of 
Errors and Appeals (2 C. S. 1710) proYides , as 
follo-,Ys: 

"It shall be in the discretion of this Court, 
in cases of appeal frmn a decree or order of 
the chancellor, to a,vard costs or not." 

This statute is, inapplicable because costs do not 
include substantial counsel fees. 

And Rule 40 of the Court of Errors , and Ap-
peals Rules., pro-vides that : 

"'rhe prevailing p4rty shall be considered 
as recovering costs in this Cou1-t, ·when costs 
are by la,v recoverable, in ·which shall be in-
cluded costs. of printing the state of case, un-
less the Court s'hall, in express terms, ad-
judge to the contrary.·, 

In Apperson v. JI![ u,tua.l I}eHefit Ins. Co.) 38 K. J. 
L. :188, '-Tustice Depue defined "coi-;ts" as 1 follows-: 

"11he ,-vord cos·ts is a word of known legal 
signification. It i-;ignifies, when used i1;1 re-
lation to the expensei-; of legal proceedings, 
the ,sun1s, prescribed hy la,v as. charges for 
the services enumerated in the fee bill. 
Costs are only recoverable by force of a stat-
ute and the allowance of then1, in any case, 

' will depend on the terms of the s,tatute. Oor-
1·igal v. London Railway Go.) 5 M. & G. 219; 
Jl!Ietler v. E. and A .. R. R. Go.) 8 Vroo1n 222. 
In taxing costs, the only charges ·lvhich can 
be allowed are those specifically provided 
for in the fee bill, and are not to be increas-
ed or diminished at the discretion of the 
cou1-t. Anonymous) Sp enc er 112. Under 
a statute which proYided that, where a corn-

• 
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plaint shall be disn1issed, the party making 
the sa111e shall be liable for all fees to offi-
cers) and for all costs and expenses incurred 
by the defendant, it was held 1that the costs · 
and expenses recoverable by a defendant on 
a disn1issal ·were only taxable costs ,, -such as 
·were allowable under the fee bill. Potter v. 
Ri-cha1·ds) 10 Wend. 607. 

"We think the legislature used the ·word 
costs in this section in a strict legal sense, 
as en1bracing only such items as ·would be 
legally taxable, in favor of the successful 
party, and at such rates as are fixed by la'\Y.,. 

S.ee ·also on the point that counsel fees are not 
COf-.l,tS: 

Carrill v. Golden) 1 Misc. 265; 
Brown Y. Corey) 134 Mass. 249; • 
Jlliitual Life v. JC1·oeh le) 61 N. Y. S. 944; 
Hamilton Y. Trumble) (Md.) 59 Atl. 719. 

"An Act to regulate fees" ( 2 C. S. 2277) pro-
Yides at page 2281 for counsel fees , in the Court 
of E1To1·s and Appeals and Rupreme Court: 

"for trial of a cause or arguing a demur-
rer or specia 1 verdict, three dollars." 

It is, ,this statute which determines the extent of 
the fee '\Vhich nrny be taxed when this Court al-
lo'\vs costs pur:-iuant to 2 C. R. 1710, Section 15, 
and Rule 40. 

It has been held that except as per1nitted by our 
statutes and except in ca,ses. involving the ad1ninis-
tration of es,tates, substantial counsel fees cannot 
be awarded. 

Justice Reed in O)Rourke v. Clev eland) 49 N. J. 
Eq. 577, a conte1npt proceeding in the Court o.f E1·-
rors and Appeah;;,, said at page 579: 

7 

"The power to a'\vard a counsel fee is pure-
ly statutory. No legislative authority in 
this state can be discovered which per111its 
it in this class of proceedings." 

Sin1ilarly in re Welsh) 93 N. J. Eq. 303, Vice-
Chancellor Backes sa1d at page 305 : 

"Allowance of counsel fee rests solely on 
the statutes, except where trust funds in the 
contI·ol of the court are being adlninis ,tered. 
In re Queen) 82 N. J. Eq. 588; Sparks v. 
Ross) 82 N. J. Eq. 121; Lawyers Title and 
Tr ·ust Co. Y. Oomiptroller) 85 N. J. Eq. 481." 

Sin1ilarly, on the i;;ubjeet of couns •el fees in con-
nection with an appeal fro111 the Orphans' Cou1·t 
to the Prerogative Court, Vice-Chancellor Backes 
also decided, ~n In re Qiieen) 82 ::N. J. Eq. 588, 
that •Bpeci:fic statutory ·authority '\Vas· necessa1·y, 
the ad111inistration of the funds of the estate not 
having been directly involved in the appeal. He 
~a id at pa gei;; 590-591 : 

"The appeal in th ii;; case was taken fron1 
an 01·der of the Orphani;;' Court dismissing 
a pertition to vacate a decree denying pro-
bate of a purported will, and to set a:-iide let-
ters of adn1inii;;tration granted by the sur-
rogate of the county on the ground that the 
Orphan 'i;; Court '\YaH without jurisdiction to 
entertain the subject 111atter, ·becarn;;e, ai;; it 
'\Vas alleged, the decedent was , a non-ref-.li-
dent. The proceedings were solely to re-
Yie,v the propriety of the dis111isi;;ing order. 
The ju1·isdiction was strictly appellate. The 
appeal did not concern the fundH of t,he es-
tate. On such a review, this court is with-
out authority to impose upon the defeated 
suitor counsel fees as part of the coi;;ts and 
expenses, unlesi;; authorized by statute or the 
se·ttled practice of the cOln·t. There · i~ 110 
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statute which pern1its it. Such practice does 
not obtain in our court of errors and ap-
peals) ll01' does it exist he1'e. The costs 
w·hieh the prevailing party, on an appeal · of 
this kind, is entitled to, are only those speci-
fically provided for in the fee bill, and are 
not to be increased or din1inished at the dis-
cretion of the court. Appe1'son v. Jl;Jutual 
Benefi ,t Life Insurance Go.) 38 N. J. La,v ( 9 
Vr.) 388. Cos.ts, generally, are regulated by 
the Fees and Costs Act ( Con1p. Stat. p. 
j:2,77) , which prevails, eX:cept ,vhere su bsti-
tu ted, supple1nented or superseded by kin-
dred enaetn1ents, as for instance, the Fees 
and Costs Act at law ( Co111p. Stat . p. 4129), 
the :F'ees and Cost"l act in Chance1·y ( Comp. 
Stat. p. 445) those .provided by the Orphan's 
Court Act ( Co111p. Stat. p. 3886), and the 
like. It required an act of the legislature 
to en1 po,ver the Court of Chancery to a ward 
counsel fees to a successful con1plainant ( P. 
L. 1902 p. 540), and another to permit that 
court to grant such allo,vance to a succes 1s-
ful defenaant. P . L. 1910 p. 427." 

Vice-Ordinary Backes quite properly pointed 
out the analogy behveen the lack of authority, in 
both the Cou1·t of Errors and Appeals and the Pre-
rogati, ~e Court, in the absence of statute, -.:.to allo,v 
counsel fees in connection with appeals which did 
not dii.,ectly involYe a fund under the control of 
the Court. ~rhe power of the Court of Errors to 
allo,v counsel fees in appeals dealing ,vith the ad-
rninisti·a tion of estates- is traceable to the eal'ly 
con1mon la"~ and is at present inherent in the 
Court and exists independently of statute. A s,iini-
lar historical explanation underlies . the authori'ty 
of the Court to grant counsel fees in matrin1onial 
appeals, the husband being rega1·ded as. liable for 
the payment of his wife's reasonable expenses 111 

connection with the 111atriinonial litigation. 
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But beyond these t,vo clas ·ses of cases ,, statutory 
authority for allo,vances to counsel is, required. 
Accordingly, since this case presented an ordinary 
suit inter partes, had an application been 1nade by 
counsel for co1nplainant-respondent directly to 
this Cour•t for the allowance of a counsel fee, his 
application ,vould necessarily have been denied 
by this- Court. 

Cons-equently, counsel for co1nplainant-res-pond-
ent could not, after the entry of the ren1ittitur, 
present to t·he Court of Chancery "a proper case 
in these respects" as required by Weeks v. Liste1~) 
G2 N. J . Eq. 813, for an allo ·wance for work done 
in connection with the appeal to this Court, and 
the Court of Chance1·y had no jurisdiction to n1ake 
t,he order of March 15, 1928 . 

POINT I I . 

Conclusion. 

Por the reasons considered in tJhe foregoing ar-
gu1nent, it is respectfully urged that the Court of 
Chancery erred in allowing a counsel fee for ser-
vices rendered in· the Court of Errors and Appeals 
in this clas ·s of ca8·e, and that the order of March 
15 1928 should be reversed, set aside and for ' nothing holden, with costs to defendant-a -ppellant . 

Respectfully sub111itted, 

FEDER & RINZLER, 
Solicitors of Defendant-Appellant. 

ARTHUR T. VANDERBILT) 

of Counsel. 
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