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M W  J E R S E Y  S U P R E M E

JONATHAN j g  N IC H O LS, 
v s.

TIE NEW  JE R SE Y  E X P R E S S  CO M PA N Y .

Parker & K easbry for Plaintiff, Gharles B orcheri.ing, J r., 
and Benjamin W illiamson for Defendants.

State of the Case.
This is an action in trespass on the case, for injuries to the plaintiff.
The declaration and pleadings therein are as follows:

Essex Co u n t y , s s .
The New Jersey Express Company, the defendants in this suit, 

were summoned to answer Jonathan V, Nichols, the plaintiff 
therein, of a plea of trespass on the case, and thereupon the said 10 
plaintiff, by Parker & Keasbey, his Attorneys, complain: Eor 
that, whereas, before and at the time of committing the grievances 
by the said defendants, as hereinafter mentioned, the said defend­
ants were owners of a certain wagon and of certain horses draw- 
mg the same, used and employed by them as an express wagon, 
in transporting merchandize from place to place, to wit: at New- 
ar , in the county of Essex, and which said wagon and horses 

| eightecn hundred and sixty-four, at Newark, aforesaid,under 
We care, government and direction of certain the servants of the 
ae enflants who were then and there driving the same in and open 20 
n certain public and eommon street and highway in the city of 
ewark aforesaid, in and about the ordinary business of the said

sid iL™8 t̂ 6n a.n<* t*iere Pass*n£ on f°ot upon and along the | f i H |  said public and common street and highway, in 
def âout lawful business and employment, nevertheless the said 
and6’ antS> ^eU an̂  êre, by their sâ  servants, so carelessly hor 1In̂i0Per̂ y drove, governed and directed their said wagon and rses that by and through the carelessness, negligence and im- 
that I»1 °l̂ he said defendants, by their said servants in
said Hf a*„ 16 sâ  wagon then and there ran upon and across the go 
aforp81  ̂where the plaintiff was then and there passing as Sai , and struck the plaintiff with great force and violence,

C O U R T ,
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and threw him, the said plaintiff, against an iron grating adioininsr 
' said sidewalk, and crushed the body of the said plaintiff between 

the end of said wagon and the said iron grating, and by means of 
the several premises aforesaid the said plaintiff was then and 
there greatly bruised, hurt and wounded, so that his life was 
despaired of, and became and was sick, sore, lame and disordered, 
and so remained and continued for a long space of time, to wit' 
hitherto, during all which time he, the said plaintiff, suffered great 
pain, and was hindered and prevented from performing and trans- 

10 acting his lawful affairs and business by him during that time to 
be done and transacted j and was also, by means of the premises, 
forced and obliged to pay, and hath necessarily paid and expended 
a large sum of money, to wit, threo hundred dollars, in and about 
the endeavoring to be healed of said wounds, occasioned as afore­
said, and hath been and is, by means of the premises, otherwise 
greatly injured and damnified, to wit, at Newark, aforesaid to the 
damage of the plaintiff ten thousand dollars, and therefore he brings his suit,- &c.

20 To the foregoing declaration, the defendants, by their Attorney, 
Charles Borcherling, Junior, pleaded the general issue.

Issue having been joined between the parties, the cause came 
on to be tried, as hereafter stated, when the following bills of 
exception were sealed.

Afterwards, to wit, on the first day of May, eighteen hundred 
and sixty six, in the said Circuit Court, held at Newark, in and 
for the county of Essex, before the Honorable Daniel Haines, 

30 Judge of the said Court, came the said Jonathan V. Nichols, by 
Parker & Keasbey, his Attorneys and Counsel, as the said The 
New Jersey Express Company, by Charles Borcherling, Junior, 
their Attorney, and Benjamin Williamson, their Counsel, and the 
Jurors of the Jury, whereof mention is within made, being calledt 
likewise came, and after being elected, tried and sworn to try the 
several issues within joined, the Counsel for the said plaintiff, 
learned in the law, offered on his behalf to the said Jury, the evi­
dence of the said Jonathan Y. Nichols, taken in this cause, de 
bene esse, on the sixth day of November, eighteen hundred and 

40 sixty-five, as follows, viz :
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E ssex Circuit Court.

JONATHAN Y . NICH OLS,
, vs.

' THE NEW JE R SE Y  E X P R E S S  C O M PA NY.

To Staats S. Morris, Esquire, a Master 
Jersey: ' ' ‘

Whereas, the above action o f trespass on the case hath been  
instituted and is now pending in  th e  Circuit Court o f the C ounty  
of Essex, and Jonathan Y . N ichols, the plaintiff therein , is a  
material witness in said action, and is about to go out o f the S ta te  
of New Jersey, to w it, to N ew  Orleans in  the S ta te  o f Louisiana, 
being compelled to go there to attend  to im portant business which  
cannot he postponed, and not exp ectin g  to return until after the  
next term of said C ou rt; you  are therefore requested  to appoint 
such time and place as the case m ay require to take the deposition g o  
of such witness, and to cause notice to be g iven  to the defendants 
to attend and be present at th e  tak ing  thereof, and to put q ues­
tions and cross-examine, i f  th ey  shall th ink  fit.
Dated this 30th day o f October, 1S65.

P arker & K easbey, Att’ys of Plaintiff.
Essex County, ss. Jonathan  Y . N ich ols, the above named p la in ­

tiff, being duly sworn, saith that the facts above stated are true.
J . Y. N ichols.

Sworn and subscribed, th is 30th  day o f  October, 1865, before gQ 
we, J ohn T hatcher, J u stice  of the P eace .

Essex County, ss. U pon  consideration of th e  circum stances o f  
the case, in pursuance o f the above application, I do appoint the  
hour of ten in, the forenoon, o f the s ix th  d ay  o f N ovem ber n ex t, 
at my office No. 196 Broad S treet, in  th e  c ity  o f N ew ark, to take  
the examination of the said Jonathan  Y . N ichols, and I  do direct 
that five days’ notice thereof be g iven  to  the said defendants to 
attend and be present at the tak ing  thereof, and to put questions 
and cross-examine, if  th ey  shall th ink  fit. 4 0

Given under m y hand this 30th  day o f October, 1865.
S. S. Morris, Master in Chancery.

Sir : Take notice o f the taking o f  testim ony in  the above stated  
cause, before Staats S. Morris, E sq ., 196 Broad Street, N ew ark,
• J> at the hour of ten in the forenoon, on the sixth day of No- 

yember next, in pursuance of the above application and direction.
1 Yours, &c.,

T P arker & K easbey, Att’ys of Plaintiff,
do. Chas. Borcherling, E sq.., D e f  ts Att’y.

In Case.

in Chancery of New qo
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E ssex Circuit Court.

JO N A T H A N  Y . NICH OLS, \  j .  C m .

i vs‘ > cation for deposition.
T H E N E W  JE R S E Y  E X P R E S S  COM PANY. )  B e  bene esse.

10
. The deposition of Jonathan V. Nichols, a witness for the Plain­

tiff in the above stated cause, taken before Staats S. Morris, a 
Master in Chancery, at his office in the city of Newark, on Mon- 
day, the 6th day of November, 1565, pursuant to an order and 
notice of which the annexed is a copy. Present, A. Q. Keasbey, 
Esq., of Counsel with Plaintiff, and 0. Boreherling, Esq., of Coun­
sel with Defendants.

Jonathan V. Nichols being duly sworn deposeth as follows:
I  am the plaintiff in this suit; I live in Orange, New Jersey;

20 I  am about to leave this State to go to New Orleans, Louisiana.
1. Ques. Have you been engaged in business there 1 (Objected 

to.)
Ans. I have.
2. Ques. For what purpose are you going to New Orleans?
Ans. To carry on the timber and lumber business.
3. Ques. Can you return in time for the next court 1 (Objec­

ted to.)
An®. I  cannot without great injury to my business.
4. Ques. When do you leave this city ?

30 Ans. I  expect to leave on Saturday of this week.
5. Ques* Did you suffer a bodily injury during last year, and if 

so, state the time, place and circumstances of that injury fully?
Ans. About the middle of October, 1564, in Broad street, New­

ark, N. J., I  met Charles A. Beach, and through him made an 
arrangement to go to New Orleans, to enter into a business engage­
ment, {defendants Counsel here objected to this answer,) and by 
appointment I met him again on the 21st day of November, of 
the same year, to procure our passages for New Orleans. Taking 
my usual course, starting from my office, the» at 244 Broad street,

40 we passed through Clinton street to Lawrence street, and through 
Lawrence street, ©n the west side of the same, to Market street; 
when near the corner of Market, in Lawrence, on the pavement, 
on the sidewalk, I  meant to have said, I noticed a large, heavy 
express wagon, a two horse express wagon, then about to be 
hacked down to the curb, as I supposed; when we came on the 
north side of the said wagon, our progress being stopped, 1 dis­
covered a man on the wagon guiding the horses, another man 
standing on the south side of the wagon, on the sidewalk, directly 
opposite me; fearing that the wagon might be backed across over

50 the curb on the sidewalk, by the force they were then using, we
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stopped to see to see what they intended to do, whilst standing, 
the wagon haying stopped also ; I was looking tliei hi an that was 
on the sidewalk full in the face, when I. distinctly heard him say 
to the driver, stop ; Supposing that this whs intended for us to pass 
on, Beach first stepped in, I immediately following ; I then dis­
covered the wagon was coining down upon us ;! then death appeared 
to stare me in the face, for the fear of being crushed Between the 
wagon and an iron platform secured to thë east side of the build­
ing known as the Gondit & Horton factory, in ray wildest efforts , 
to extricate myself I  pushed1 Beach to get out, saved his life, and 10 
was caught myself with the hack end of the wagon across my 
bowels, and with great force crushed between it and thé aforesaid 
iron platform, until the breath left my body ; I wàs then conveyed 
by some persons near, to the office in thé building on said corner of 
Lawrence and Market streets ; from thence X was afterwards con­
yeyed, in a very criticar condition, in the horse cars, to my house 
in Orange, where I was confined, from' the'date above mentioned 
of my injury, until about thé seventh day of January, 1865.

(The above answer! except that portion Which refers to the 
injury, objected to by defendants’:Counsel.)

6. Ques. Describe the iron platform to which you refer, and the 
condition of the curb in front of that platform, as you ascertained ?

Ans. I was architect of that Building ; had thé full charge of 
the arrangements, both internal and external ; the iron platform 
spoken of was made óf Wrought iron,'secured to the east side of 
Lawrence street! near the corner of Market, extending from the 
said building about three feet and five inches from the face of the 
saine, covering thè area, and about three feet and three inches 
uom the top òf the said pavemènt to thé top of the iron platform, 
secured to the coping:of the said area • thè sideWalk was! reduced 
}' tins platform, s:o that when a Wagon Was: backed to the curb a 

space of about tliree: feet and six inches Was left between the 
m m m  iron platform, when goods were delivered from 
. ^ PlaBorm, by a plank, one end vesting iipon it, the other end 
n tue Wagon ; that was thè condition When I left the building ; 

r  ^n tile curb has been dropped about four inches, and a flat 
thpne-vld top to cover1 the gutter, the fop being flush with
said l Je* uP °n; which wagons are backed over and against the 
' P  §£§ cfld not discover the change had been inado until
some months aftér my injury/ ( f i g  ' > ‘ - . ' '

B  Why did you hot discover the change ? (Objected to,r 
ptj j,8’ Becîutso 1 did riot think that they Would be allowed the 
naricê 6 i f i f  over on the' sidewalk, as there was a city ordi- 
diri „ f^amst it’ so that. When 1 came to the side of the wagon I 

8 Q dream °f that alteration having héëh madé.
Poached?' clliefly engaged ' ÿour attention as you ap-

flusine«: .7ere in conversation in reference to our departure and
thin«, llnk We come UP to the side of thé Wa'gon ; thé only

a caused us to stop w as the fear that w e had, seeihg the gQ

0

4 0



a n x ie ty  th ey  had to get up to the curb, th ey  would back it across.
9. Q ues. W h at then engaged your attention ?
A ns. W hen  w e saw  the wagon w e stopped to see what they 

in tended to do ; at that m oment the wagon was still also; we 
also saw  that the man on the sidew alk  saw us approaching, and I 
think the man on the wagon also saw us ; I  was looking at the man 
on the w agon.

10. Ques. What was the nature of the injury done to you?
Ans. The wagon struck me upon my bowels, just under the

1 0  navel, crushing m y back bone and hips against the upright iron 
work secured to the coping and top rail of said platform; my 
bow els were separated, a portion was driven up with great force 
and v iolence, and drove the breath right out of my mouth and 
nostrils ; although the separation was instantaneous, my condition 
was tru ly a w fu l; in my agony, I  threw  up m y arms as the wagon 
was against me, w ith  m y face towards the horses and driver; my 
last word was, m y God you  have killed  me, as the breath left my 
body j ju st as I  m ade that expression, w hile in  that condition, I 
heard the man on the w alk  m ake use o f  the expression, “ there,

2 0  damn y o u ,” to the driver, “ you  have k illed  the man. (The last 
clause objected to.)

11. Q ues. W h at physician  did th ey  send for?
A n s. T h e y  sent for D r. N ichols f ir s t ; lie  was out of town; they 

then  procured D r. Dodd.
12. Ques. How long was the Doctor in attendance upon you? i
A ns. H e  accom panied me hom e and was in attendance on me j

every  day for nearly three w eek s o f the forty-five days.
13. Q ues. H ow  long were you  actu ally  confined to your house? |
A ns. W ith  one exception , I  th ink it was about thirty days; I

3 0  that excep tion  the D octor recom m ended me that if  possible 11 
could be got into a carriage to take a little  a iring; I  did so and 
w as worse after it, having a relapse. (Doctor’s recommendation 
objected to.)

14. Q ues. H o w  lon g  did the effect o f your injury continue?
Ans. It continued until after I returned from New Orleans, and

even  now I  am unable to perform an y  laborious duties. I was so, 
w hen I  le ft on th e  7th o f January, that I  was unable to walk the 
len gth  o f m y  room, but through the D octor’s advice I  was per- j 
suaded to take a sea  voyage, and w hen I  was aboard of the ship

4 0  w as unable to w alk  an y  d istance, until I  had nearly arrived at 
N ew  O rleans ; I  was an invalid  even  after I arrived, not able to 
w alk  an y  great d istance until m y return, on or about the 6th of 
A pril la s t;  th e  effects o f m y injuries are still felt, and on the 
second day o f A ugust la st I  was attacked with a fever, my injuries 
giv in g  m e great pain and uneasiness.

15. Ques. W h at is your business or profession?
Ans. An Architect. ,
16. Q ues. H ad  y ou  been  engaged  in  that business up to t e 

tim e o f your injury ?
5 0  A ns. I had.
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17. Ques. What was your average annual profits in your busi­

ness 1 (Objected to.)
Ans. The average was about $2,500; that is the average 

income.
18. Ques. You were on your way to engage passage for New 

Orleans, at the time you were hurt, to engage in a lumber busi­
ness, as you have stated. Did you suffer any loss in that business, 
by reason of your injury detaining you, if so what ?
Ans. I wag on my way to enter into a business which if I had 

not been injured in which I would have had the ownership of one 10 
third of the said business, worth not less than $11,000, but on 
account of my injury another person was placed in my position, 
and I was obliged to pay $11,000 for this said right and interest.

19. Ques. Are you a married .man ]
Ans. I am ; I have five children.
20. Ques. Did you observe what name was on the express 

wagon ?
Ans. I did not ?
21. Ques. What kind of a wagon was it ?
Ans. It was what they call a flat platform wagon, very large 20 

and heavy; I noticed that particularly, as I approached it.
22. Ques. Was it loaded ?
Ans. It was not loaded, except one box, I think on the forward part.
23. Ques. Could you walk or help yourself after you wereinjured? :
Ans. I fell on the walk as they took the wagon away, made an 

effort to move, found myself so much injured that 1 called for 
help; they came to my assistance and carried me into the office 
before mentioned. 30
21. Ques. Did you suffer pain ?
Ans. My pains were intense, suffering in great agony, with very 

little relief under forty-eight hours; my agony was so intense that 
my clothes were wet upon my back with perspiration.
25. Ques. After forty-eight hours did you suffer any further pam?
Ans. I did, it was continuous for more than ten days ; so 

much so that they were obliged to use hot fermentations to give 
me the least relief; my bowels were so sore that a touch would 
almost take my breath for a week afterwards. 40

26. Ques. Had you any fear of a fatal result, at any time ? 
(Objected to.; . J .
Ans. I had; I expected to die immediately; the Doctor told 

me 1 could not live until I could see my family ; the Doctor dis- 
inctly told me that I could not survive until I could get home ;
1 was not until I insisted on my removal that the Doctor would 
consent to my removal to my house; they all thought I would die m the office.

7 ‘ Ques. Were any stimulants used in taking you home ? 
ns. There were ; I called for some liquor ; the Doctor asked 50

%
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m e w hat I  was going to do w ith it ? I  told him I  wanted to drink 
it, or I  w ould die ; he replied  that i f  I  drank any of that liquor I 
would die in  ten m inutes after drinking i t ; I  said I would die if I 
didn’t have it, for I  w as in such excruciating pain and agony I 
could not liv e  w ithout.
' 28. Q ues. B id  you  continue conscious until you got home?

A ns. T h e y  gave m e liquor re lu c ta n tly ; they then earned me 
to the c a r s; at tim es unconscious, from m y severe pain; so much 
so that I  sw ooned and would h ave died in  the cars, hut for a lady 

1 0  who discovered m y  condition and fanned me and called the Doc­
tor’s attention to m e.

29. Q ues. W as your w ife at home w hen you arrived ?
A ns. S h e w as ; th e y  sent a lad y  in the cars, in advance, to 

apprise her o f  m y being injured. (L ast part of answer objected 
to.)

C ross-E xam ined , b y  M r . B orcfierling.
1. Q ues. H ow  long have you  been an architect in this city ? 
A ns. F or ten years and more.

2 0  2. Q ues. W h at was your business before that?
A ns. I  w as for about ten  years before that architect and buil- 

I der.
3. Ques. W here does your fam ily  reside ?
A ns. In  Orange, N ew  J ersey .
4. Q ues. W h en  did you  build th e  building spoken of by you, 

as architect ?
A ns. I  have no date particu larly, but think it was in the year 

1854 or ’5.
5. Q ues. W as not th is platform  that you  have spoken of con- 

3 0  structed b y  you , or by your order and authority, as such architect,
for the express purpose o f receiv in g  and delivering freight and 
b oxes from and for Condiet & Co., doing business there, bom 
w agons and team s receiving and delivering such freight ?

AnS. T h at was the intention. : ; -
6. Q ues. I s  not this platform, to your knowledge, the only 

place w here Condiet & Go., receive and deliver goods and freight 
from and to team s?

A ns; A  large proportion is delivered  in that way and received ; 
it  is not the on ly  place. ■'

4 0  - 7. Q ues. I s  it  not the on ly  p lace w here all their heavy freight
and b oxes are received  and delivered  ? ;

A ns. N o ; I  h ave seen b oxes received  and delivered from the 
front doors o f said building, on M arket street. . ,

8., Q ues. H ave you been at that store frequently, within t e
last ten  years ? i; ■■ '■ ■. V'

A ns. Y es ; during the early part or previous to the war, 1 ha
occasion to be there alm ost e v e r y  d a y , h a v in g  charge of Mr. Oon-

„ d iet’s dw elling.
9. Ques. W hat tim e o f  the day w as this occurrence you sf

5 0  H

*
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Ans. It lacked a few  m inutes o f ten  o ’clock, in the forenoon.
10. Ques. How far is this platform spoken o f from the corner 

of Clinton and Lawrence streets ?
Ans. I think the north end o f it  about 130 to 40 feet, more or 

less; I can’t tell you w ithout m easuring; I  ju d ge it to be near 
that.

11. Ques. What was the heigh t o f the platform of the wagon  
you noticed there ?

Ans. I should judge about three feet, jud ging  from the height it 
struck me.

12. Ques. W ere not these flaggings across the gutter put there 
at the time of the construction o f the building or im m ediately  
thereafter ?

Ans. They were not put there during m y engagem ent, nor at 
the completion of the building.

13. Ques. H ave yoir ever been A lderm an o f the c ity  of N ew -  
ark ? ,

Ans. I have.
H Ques. D on’t you  know  that the c ity  authorities have and  

frequently do, at this time, grant to parties perm ission to use or « a 
change their buildings, contrary to ex istin g  ordinances ?

Ans. They did not then, nor do I  know  since that th ey  grant 
any such privileges.

W Ques. W ho do you  m ean b y  say in g  “ w e ,” in your direct 
examination ? ' ,

Ans. Charles A. Beach and myself.
16. Ques. W as Charles A . B each  w ith you , going along L aw ­

rence street, at the sam e tim e that th is accident occurred 1
Ans. He was.
17. Ques. Were not yourself and Charles A. Beach in haste, gQ

endeavoring to catch the train at the Market street depot, at the 
time i h  m m  7 S1< ^

Ans. We were on our way to the said depot to secure tickets 
for New York. .

18. Ques. The last question repeated ?
■ B  were on our w ay  to the depot to get tick ets for N ew

19. Ques. The last question repeated ?
Ans. I can say yes.
O.Ques. How near to the wagon did you and Charles A. 

W  Ŝ P> before you passed between it and the platform ?
ns. Well, I  should think we were about two feet from the 

wheels when we stopped.
o t Si SUes' âr was the rear end of the wagon from the 
n er edge of the bars of the iron grating forming that platform, 

yonstopped, as. you stated in the last answer 1 
inches ' sb°nld think about three feet and five or six

storf' ^ Uesl ^ ere not the hind wheels of that wagon on the *
6 covering the gutter, at the time of your stopping T kq
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A ns. I  was so much absorbed w ith  the m en and the wagon that 
I  did not see w here the w heels were.

(T h e w itness here expressed  a w ish to speak to his Counsel, 
and w as objected to by C ounsel o f  defendants. Conversation had 
notwithstanding'.)

23. Q ues. W ho w ent past the w agon first, Charles A. Beach or 
you rself ?

A ns. Charles A . B each.
24. Q ues. H ow  near were you  to Charles A . Beach as he passed 

1 0  that wagon ?
A ns. I  w as im m ediate ly  behind him.
25 . Q ues. C lose to his person ?
A ns. C lose as 1 could be.
26. Q ues. W as. there any person then besides Beach, passing 

then  along that w alk, at that time, going in the same way 1
A ns. 1 did not notice an y  other person.
27. Q ues. W h at do you  m ean b y  saying  you saved the life of 

Charles A . B each  ?
A ns. In  m y endeavor to g e t out I  pushed Mr. Beach; if  it had 

2 0  not been for th a t  the end o f  th e  w agon rail would have gone 
through him.

28. Q ues. H id the rail w hich you  refer to in your last answer 
strike you  ?

A ns. T h e  rear end o f  th e  w agon struck me.
29 . Ques. T h e  last question repeated.
A ns. N o .
30. Ques. H id not you  and Mr. B each  endeavor to run past the 1

backing wagon and th e  platform  spoken of, and in so rushing! 
past you  w ere caught ? 1

3 0  A ns. W e  did n o t ; w e w aited a reasonable time, until we heard 
the word lf stop ,” from the man on th e  walk. j

31. Q ues. W ho was the m an on the w alk ; do you know him.
Ans. I do not.
32. Q ues. H id he appear to belong to the wagon ?
A ns. H e  did. L
33. Q ues. H id not th at m an call out to you and Charles A. 

B each, as you  w ere endeavoring to pass behind this wagon, to stop, 
and warn you  not to attem pt its  passage ?

A ns. I  did not think th at he spoke to us. . ,
4 0  34. Ques. Y ou w ere d eep ly  engaged w ith Mr. Beach® u I

your business, w ere y o u  not, at that tim e ? J
A ns. W e were engaged  in conversation u ntil we came to j 

w agon. I
35. Ques. H o w  many men were there then about that wagon,

w hen  y ou  stopped ? 1
A ns. I th ink I  on ly  discovered three, one on the wagon, one *j 

the w alk , and I  th ink  on e on the corner o f Market street. I
36. Q ues. T h e  m an w hich  y ou  say  w as on the^wagon, wa 

• not sittin g  on the- driver’s  b ox, w ith  the reins in his hands, in
50
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act of backing against this platform  as you  approached the  
wagon ?

Ans. I  think he was standing w hen  I  discovered him ; h e had  
the reins in his hand arid w as in th e  act o f  backing.

37. Ques. W ho took you  into the office o f Oondict & H orton ?
Ans. There was three or four o f them  ; one o f  their nam es was

Bowlby, the others I did not know.
38. Ques. H ow  long did you  remain in that office ?
Ans. I can’t say how lo n g ; I  think in the neighborhood of 

three quarters of aft hour ; perhaps h a lf  an hour; I  can’t te ll 10
y°u.

39. Ques. How much and w hat k ind  o f liquor did y ou  drink, 
during that time you were a t that office ?

Ans. It was w hiskey, and I  th ink  th ey  gave it to me three 
times, in a tumbler*

40. Ques. Mr. N ichols, I  b e lieve  yon  are riot in  the habit of 
using strong drink, are you  ?

Ans. No, sir.
41. Ques. W ho w ent w ith  you  from that office to Orange, if  

anybody ?
Ans. Dr. Dodd and one or tw o others ; I  can’t te ll their nam es.
42. Ques. H ow  often, after that, did D r. I)odd  v is it you  in ref-, 

erence to these injuries ?
Ans. The number o f tim es I  can’t t e l l ; he was there every  

day for some days, and occasionally  until 1 left home*
43. Ques. A re there any P h ysic ian s residing in Orange, and if  

so, have any of those P hysician s attended you  besides Dr. D odd ?
Ans. There are P hysician s liv in g  in  Orange ; 1 th ink I called  

hr. William Pierson tw ice.
44. Ques;. About these sam e injuries t
Ans. On the subject o f these injuries.
45. Ques. How long were you confined to your house before 

you first went out, after the injury spoken of ?
Ans. I  think it w as som ew here betw een  fourteen arid fifteen  

days.
46. Ques, W hat i s  your age, Mr. N ich o ls ?
Ans. I am about fifty-tw o years.
47. Ques. H a v e  you , during th e  tim e you  w ere engaged as 

dilder, received any injury b y  falling, or otherw ise?
Ans. I  don’t rem em ber any.
48. Ques. W ere you , on th e  21st o f  N ovem ber, actually  
Pgcd as an architect in  this S ta te  ?
Ans. I was.

Ques* W hen did you  propose to go to N ew  Orleans ? or 
¿1st of N ovem ber la st nam ed ?
ns. No ; it  was on ly  to secure our p assage on that day  

4° sail on W ed n esd ay or Saturday o f that w eek .
• Ques. Were you under any contract to go to New Orleans °athat day?
ns. No other than verbal agreement.

20
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51. Q ues. W ith  w hom ?
Ans. With Charles A. Beach.
52. Ques. W h at w as the contract for ?
A ns. T o  enter into a lum ber and timber business, with George 

Searing o f N ew  Orleans.
53. Ques. A s  partners?
A ns. A s one third owner* for m y know ledge of the business.
54. Ques. W hat was that business ?
A ns. T o  manufacture tim ber and lumber, shingles and staves. 

1 0  55. Ques. H ad you  ever been  in that business before ?
A ns. I  h ave not.
56. Ques. H ow  m uch capital were you  to furnish towards that 

partnership ?
A ns. N one, as m y know ledge of the business as architect gave 

me one third.
57. Ques. W as that contract consummated ?
A ns. I t  w as not.
58. Ques. Why not ?
A ns. B ecause o f m y detention b y  this injury.

2 0  59. Q ues. W as that the on ly  reason ?
A ns. I t  was.
60. Q ues. W h ere is Charles A . Beach now?
A ns. T h e  last I  heard from him he was in  N ew  Orleans.
61. Ques. I s  he in  business w ith  you  now.
Ans. I  left him there, engaged in business, when I came away.
62. Q ues. T h e  last question repeated ?
A ns. H e  is saw ing ; attending to the business at our mill.
63. Ques. W h en  you  say  at our m ill, whose mill do you mean? 
A ns. I m ean a m ill belonging to Fred. Van Wagenen, myself,

3 0  and tw o others, w hose names I  am not at liberty to tell, being 
private.

64. Q ues. I s  Charles A . B each  one o f those parties ?
A ns. H e  is not ; he is under our em ploy.
65. Ques. I s  the Mr. Searing you  referred to one of tbe owners?
A ns. H e  has an interest called  “ R o y a lty .”
66. Ques What does the word “ Royalty,” in the sense here 

' used mean ?
A ns. I  think it m eans com pensation on the business performed, 

in th e  shape o f a tariff ; w e bought the property of him for a 
4 Q certain  sum, but he w anted to obtain more b y  retaining a royalty 

on the amount o f business done.
67. Ques. I s  th is agreem ent in w riting, between you and those 

parties named f
Ans. It is legally consummated.
68 Q ues. W h e r e  did M r. S ea r in g  resid e on the 21st of Novem­

ber, 1864, i f  you  know  ?
A ns. In  the c ity  o f N ew  Orleans.

. 69. Q ues. H ad  you  before that 21st of Novem ber seen that IV r. 
Searing ?

5 0  Ans. I  had not.
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70. Ques. When did Charles A . B each  leave for N ew  Orleans, 
after the injury you have spoken of?

Ans. He left on the Saturday follow ing th e  2 1 s t , I  think the  
26th.

71. Ques. Had you  ever been  to N ew  O rleans before.
Ans. I  had not.
72. Ques. Had you ever been to sea before ?
Ans. I had been to C harleston b y  sea ;■ thaf tim e w as in 1838.
73. Ques. D id not you  and Mr. B each  conclude to go Louisiana

for the purpose o f speculating in  tim ber land ? IQ
Ans. W e had no such intention.
74. Ques. D idn’t you  and Charles A . B each propose to start for 

New Orleans, about the tim e o f the injury, for the purpose of sp ec­
ulating in lumber and tim ber in  N ew  Orleans, or in  the State o f  
Louisiana?

Ans. Our fixed purpose, w hen we left, was to enter into th is  
arrangement which I  speak  of.

75. Ques. H ow  m uch capital w ere you  to put into the business 
which you have stated w as worth not le ss  than $11 ,000  ?

Ans. I had nothing to put in. , 2 0
76. Ques. W hat was the nature o f  that business?
Ans. It was to manufacture timber, lumber, sh ingles and staves.
78. Ques. W ho were th e  parties w ith  whom  you, w ere to enter  

into that business, under that arrangem ent ?
Ans. It was George Searing o f N ew  Orleans.
79. Ques. W ere you  in business in  N ew  Orleans, in  the  

State of Louisiana, before the 6th o f  A pril last, and i f  so how  long  
and what was the nature o f the business in  w hich  you  w ere en ­
gaged?

Ans. I  had no business engagem ent there previous to that tim e, 30  
my engagements having been  broken b y  m y absence, on account 
of mv sickness..

SO. Ques. W as Charles A . B each in  N ew  Orleans w hen you  
arrived there,, and was he engaged  in an y  business, to your k now ­
ledge ?

Ans. H e was there w hen  I  first arived, holding the business I  
would have had i f  I  had not been  injured.

81. Ques. P lease g iv e  the names and ages o f your five children  
which you have spoken of?

Ans. T h re e .  o f  t h e m  a r e  u p w a r d s  o f  t w e n t y - f o u r  y e a r s  o f  a g e ,  4Q  
°oe is a b o u t e ig h te e n ,  a n d  t h e  o t h e r  i s  a b o u t  f iv e . t

82. Ques. A re these children dependent upon you  for support ?
Ans. Two of them  are ;, the tw o you ngest ones.
S3. Q u es . C a n  y o u  t e l l ,  w h a t  t h e  h o t  f e r m e n t a t i o n s  y o u  h a v e  

spoken o f  c o n s is te d  o f, w h ic h  w e r e  a p p l i e d  to  y o u  ?
A ns. I  w a s  to ld ,  a f t e r  m y  r e c o v e r y ,  t h a t  i t  c o n s is te d  o f  h o p s  

and In d ia n  m e a l .  i

Direct Examination resumed.
!• Q u es . W h e n  y o u  s a w  t h e  m a n  o n  t h e  s id e w a lk ,  a n d  h e a r d  5Q
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him s a y  stop, to the driver, as you  supposed, did you hear him say 
an yth ing  more, or address an y  words to you  ?

A ns. I  did n o t ; it w as m y  im pression that he was talking to the 
driver, and not to us.

2. Q ues. Y ou said the driver was in  the act of backing as you 
approached, was he in  the act o f backing when you attempted to 
g et through, or had he stopped 1

A ns. A s w e attem pted to pass through, the wagon was stopped; 
it  stood still.

1 0  3. Q ues. Y ou said you  were d eep ly  engaged in conversation,
w ere you  so d eep ly  engaged as not to observe the wagon until 
you  w ere passing through ?

A ns. N o sir, for when w e cam e up to w ithin two or three feet 
of the w agon w e both stopped conversation, and our whole atten-: 
tion, particularly m ine, w as directed towards the wagon and the 
m en who had it in charge.

Cross-Examined.
1. Q ues. H ow  long have you  been  in  business in Louisiana ! 

2 0  now  1
A ns. W e were put in  possession o f the m ills on the sixth of j 

J u ly  last.
2. Q ues. W h ere was the driver o f that wagon, spoken of in i

your direct exam ination ? j
A ns. H e  was standing on the front part of the wagon, near the! 

horses.
3. Q ues. D id  y ou  see him particularly ?
A ns. 1 did. ' . ]
4. Q ues. D id  you  see him h ave the reins of the horses in his! 

3 0  hands 1
A ns. I  did.
5. Q ues. Is  that L aw rence street a very  narrow street ?
A ns. I  th ink  it is. J . V . N ichols. J
Sworn and subscribed before me, at Newark, this 6th day o |

N ovem ber, A . D . 1865.
S . S . M o r r is , Master in Chancery.

I  S taats S. Morris, one o f the M asters in  Chancery of the Statq 
of N ew  J er se y , do hereby certify  the foregoing to be the origins 

4 0  deposition o f Jonathan  V . N ichols, taken  and reduced to wriiu|| 
b y  me, and after being taken  b y  m e w as subscribed hy the sai 
w itness in  m y  p resen ce; and that th e  reason of taking the sai j 
testim ony is that the said w itness is about to go out of the a >1 
and cannot be present at the trial o f the said case, as aPPef rs .si 
th e  application  m ade to m e on the part of the plaintm in I  
case, a copy o f w hich  is hereto annexed, and also the notice ser 4  
on th e  defendants’ a ttorney in  said case, which is also annei 
and that said testim ony w as taken  in the presence of sai pa

S . S . M o r r is , M aster in Chancery ot 1 
5 0  D a ted  N o v . 6, 1865.



1 5

Whereupon the said defendants, b y  their said Counsel, object to 
the reading and reception of the above m entioned deposition, and 
the consideration of the sam e b y  the said jurors, for the reason 
Ithat it does not appear on the record o f said depositions that the  
witness then exam ined in  th is cause, as above m entioned, w as 
sworn according to th e  A ct o f the L egislature o f th e  S ta te  of 
New Jersey, entitled “A n  A ct authorizing commissions and the  
¡taking of depositions, approved A pril 15, 1846, b y  w hich  it is  
prescribed that every person deposing under said A ct shall be  
sworn or affirmed to testify  the w hole truth, & c.,” w hereas it  1 0  
appears, by the said record o f said deposition, that “ Jon ath an  V . 
Nichols, being duly sworn, deposeth as follow s.”

The Court thereupon overruled the said objection, and per­
mitted the said deposition to be read to the ju ry , to w hich ruling  
of the Court the defendants, b y  their Counsel, excep ted , and 
prayed that a bill m ight be sealed, and it is sealed accordingly.

D a n ie l  H a in e s , [l . s .J

Whereupon the said defendants, b y  their said C ounsel, did fur­
ther object to the reading and reception o f the above m entioned 2 0  
deposition, and consideration o f the sam e b y  the said jurors sworn 
as the jury in this cause, for the reason that w hile the cross-exam ­
ination of said witness upon the direct testim ony g iven  b y  said  
witness was taken, and before the conclusion o f such cross-exam i­
nation by the Counsel for th e  defendants, the Suprem e Court 
Commissioner, before whom the said testim ony w as taken, allow ed  
a private interview and conversation betw een  the said p laintiff 
then there testifying as a w itness in  th is cause, and his said Coun- 
sel, then there present, contrary to  the objection o f the defend­
ants’ Counsel, then  there made, to the said private in terview . 8 0  

The Court thereupon overruled the daid last objection, and per­
mitted the said deposition to  b e read in  ev idence to the ju ry , to  
which last ruling of the C.ourt, the defendants, b y  their Counsel, 
excepted and payed that a b ill m ight be sealed, and it is sealed  
accordingly.. D a n ie l  H a in e s , [l . s .]

Whereupon the said defendants, b y  their said C ounsel, objected  
to the reading and consideration, b y  the said jury , o f the seven ­
teenth question and answer o f the direct exam ination  o f  the said 
plaintiff, set forth in th e  said deposition as follow s, v iz :  4 0

Question. “ W hat w as your average annual profits in yourbusi-  
aessl” (Objected to.) 1
, Answer. “ T he average w as about $2500  : that is  the average  

! income.”
for the reason that i f  th e  said la st m entioned question and answer 
Jfas read in evidence to and allow ed b y  th e  Court to  be considered  
ythejury in this cause, that such consideration o f th e  sam e 

"’ould tend to lead the said jury  to an indefinite inquiry, w hich  
W°m!̂  contrary to law  and the rules and practice in  that behalf.

Ihe Court thereupon overruled the said last objection o f the 5 0
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defendants, and perm itted the said question and answer to be read 
to the said ju ry , for their consideration in this cause, to which 
la st ruling o f  the Court, the defendants, b y  their said Counsel 
excep ted  and prayed that a b ill m ight be sealed, and it is sealed 
accordingly. D aniel  H aines, [l. s.]

■Whereupon the fo llow ing named w itnesses were called by the 
plaintiff, and sworn and exam ined  to testify  in this cause v iz: 

D r . B e t h u e l  L . D o dd , the first w itness called on part of the 
1 0  plaintiff, being sworn, d ep osed :

I  am a P h ysic ian  here since 1852 ; I  know Jonathan V. Nich­
ols, the p lain tiff in th is c a u se ; I was called upon to attend him 
about an injury w hich he had received  some time in 1864; I was 
at m y  office on M arket street, about a  block off; it was between 
nine and ten  o ’clock  in  the m orning when I  was called upon; 
w ent down to see th e  plaintiff, and found him in the back room of 
th e  building on the corner o f M arket and Lawrence street, about 
a b lock  from m y  office; found the plaintiff lying down on a 
lounge or sofa ; he was pale, bathed w ith  perspiration, had diffi- 

2 Q eu lty  in  breathing, a gh astly  look ,. quick and feeble pulse; I en­
quired into; the case and exam ined him ; they  had administered 
to him before m y  arrival, but X don’t know w hat; I  found, on 
exam ination o f  his abdomen, there was: an extreme tenderness! 
about the n a v e l;  great pain on touching; I thought a little full-1 
n ess; much discoloration o f the skin, but no abrasure ; I  remained 
w ith  him about an hour ; he w anted to be taken home,; I think I j 
directed stim ulants, w hich I  ordered to be administered pretty 
freely  ; I consented to h ave him  sen t hom e; he took the horseI 
car, and som ebody asked  m e to go w ith  him, which I  did; there 

3 0  w as a ten dency  to sink, a difficulty in breathing ; he was fanned, 
and the window s raised, to g iv e  him  air ; he suffered, apparently, 
v er y  g r e a t ly ; got him hom e to Orange and to. bed:; I  formed an] 
opinion that h is condition, w as v ery  cr itica l; I  cannot, say whether 
I  told him so or n o t ; liis: life  was in danger; I  le ft him, I  think,j 
after being, with; him for an hour or two ; I  think I  went to see 
him  again the same, e v e n in g ; I heard, I  think, that he got caught! 
betw een  the w agon and platform  at Condict’s store; I  visited him 
afterwards ; I  th ink for tw o or. three w e e k s; it, was two weeks 
and, perhaps, one or tw o d ays m o re; saw him daily for two weeks;

'40  m y book shows the num ber o f  visits I paid him.; he suffered and 
I  g ave him large doses o f opium  and anodine, for the first two or 
three days, after w hich the ex ten t o f the bruises diminished ; Ij 
k ept him  under large doses o f anodine for about forty-eight hours, 
to re lieve him  of pain; g ave him o p ia te s ; the suffering continued* v v 1 y V O lililí UpidtCo y Lilt/ OUUVJ-/UJ5
for som e days, but the in tense suffering ceased after a day or two
■L- 1 * H | " £ months afterwards; hr

•egarded him less so aftei

iud  lu io iio c  ouxiuiiiig cialvi **
he continued to com plain to m e for six  m onths afterwards 
situation was critical for ten  days, but I  r
a few  d a y s  ;, m y a n x iety  was gradually diminished; I  cannot say 
w hether N ichols said let; m e die am ong m y friends; I  think so; 

5 0  he asked m e repeated ly  i f  I  thought he would get well; I  spoke
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equivocally to him ; I  had great apprehension down at the store, 
going home, and for tw o or three days after; the persons present 
directed my attention to p laintiff’s stomach, w hich I  exam ined; I  
found symptoms of fullness and tenderness ; there was a collapse, 
which persons struck in the stom ach a lw ays have ; it  is about four 
or six months since I la st-ad v ised  Mr. N ich o ls;  it  was the last 
time he was here; it is nearly a year ago since he last called on 
me; I attended his fam ily  after I ceased  v is itin g  him ; I  cannot 
tell how often I  have been  t h e r e ; I  should think he would  
not get over it, and that there w as som e fear he m ight suffer w ith  1 0  
it always, but it cannot be said w ith  ce r ta in ty ; it is difficult to 
say that he w ill suffer hereafter from those in ju ries; h e has not 
paid me anything for m y  serv ic e s; I  hold him  for one hundred 
and twenty-five dollars; no b ill has ever been  presented.

Being Cross-Examined, s a y s :
The one hundred and tw en ty -five  dollars spoken o f b y  m e cover 

all my visits and attendance upon Mr. N ichols and his fam ily, since 
the occurrence; I  cannot te ll how  m any tim es I  v isited  his fa m ily ;
I think I saw Mrs. N ichols tw o or three tim es since, and th e  child  on  
once; I was called up to Orange to  v is it the child  fox som e triv ia l ^ 
cause, but I  cannot t e ll  how  m any v isits  I p a id ; m y  charges for 
my attendance upon Mr. N ichols was about one hundred and fif­
teen dollars o f the amount I  have m en tion ed ; m y charges for 
visits and attendance am ount to about one hundred and ten  or 
fifteen dollars; I  don’t rem em ber e x a c tly  how  much, but that is 
about i t ; T don’t think 1 to ld  the plaintiff that be would die before 
he reached h om e; I  don’t  th ink  I  ever told  him s o ; I  did not 
order any stimulants at C ondict’s store, excep t what w as th e r e ; I  
think it was w hiskey  that w as there, w hich  I  th ink  I  ordered Mr. gn  
Nichols to take, but can’t te ll how  often it w as g iven  him ; I  th ink  
e drank some two or three tim es o f it  w h ile  I was th e r e ; I  don’t 

remember refusing w h isk ey  to him , nor did I  ever te ll  him  that i f  
e drank the w h iskey  h e w ould die in ten  m in u tes; I  w as w ith  
r. Nichols at Condict’s store from h a lf  an hour to an h o u r; I  
aTJj! n® ^now ê^ge as to w hether an y  other person administered  
0 r. Nichols; I  can’t  te ll w hether he had drank before m y  arri- 

;a or n°l;5> the stim ulants were there w hen  I  arr ived ; the stirnu- 
H ^ as &*veu to produce re-action ; it  is g iven  for that p urpose;
 ̂ know that it was w h iskey  that w as g iven  to Mr. N ichols is  aq 
! a b y  those persons; I  did not exam ine it ;  I

arged Mr. N ichols from three dollars to five  dollars for each  
r mary v is it ; som etim es w e charge as m uch in  the c i t y ; it  
pen s upon circum stances, and the nature o f the d isease or 

treatment required.

Charles A . B each, being duly  sworn, says :

bef ^Veĉ  ^ere f°r about ten  y e a r s ; for about five years 
the°re r6, War  ̂ was engaged  in th e  Iron railing b u sin ess; since

war 1 nave been in the saw m ill b u sin ess; I  know  the plaintiff gQ
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in this c a u se ; was w ith  him  w hen he was h u r t; it was in Law­
rence street, b y  Condict & H orton’s b u ild in g; we were on our 
w ay  to N ew  York, going through Law rence street towards Market 
s tr e e t ; w e left Mr. N ich o ls’ office, passing through Clinton street, 
and so along Lawrence street, on the w est side thereof; on reach­
ing that building, there w as a tru ck ,.I  believe of the defendants, 
backing up to the sid ew a lk ; I was going by myself and Mr. 
N ich ols fo llo w ed ; he ju st touched m e by the arm, as if to stop a 
m o m en t; I th ink I  passed  right on and he followed m e; we looked 

1 0  up a m inute, th inking that the truck was about backing up ; I got 
through, and Mr. N ichols w as caught b y  the hind end of the truck, 
b etw een  it and the iron railing or platform affixed to the said 
b uild in g; there were tw o flags across the gutter, making it level 
w ith  the sidew alk, to enable them  to back up on the walk; I first 
noticed  the flagging since m y last return; 1 have been back for 
about s ix  w eek s; did not see the flagging or know of it at the 
tim e w e were p a ss in g ; I supposed, as I  naturally do, that a truck 
backing up would strike the curb, as usual, and stop ; there was a 
man driving the truck, on the truck, as it was backing up; he saw 

2 0  us, I am sure; I  think there was a remark made by either thei 
driver or the man that stood near the hind wheel of the truck, 
exclaim ing, “ sto p ;” the truck w as stopped for a moment, at the; 
instant th e  man said stop, before I  passed through; just the instant 
w e p a ssed ; w e supposed there was tim e enough to go through,I 
and w e passed a lo n g ; one or the other o f those men said stop, 
and I  supposed w e could go right on, thinking the curb would 
have stopped it, and should have done so, i f  it had not been for the! 
plaintiff; I th ink I  heard th e  m an at the wheel say something,! 
but can’t rem em ber p o sitiv e ly  w hat h e sa id ; he told the driver to I 

3 0  start up, that he had k illed  the man, or something to that eftect, 
th e  p laintiff w as then  fast b etw een  the wagon and the plattorm,l 
w hich the driver did im m ediately , and the plaintiff was extnca 
t e d ; the w agon was a tw o  horse platform wagon, no sides to i >1 
on ly  ru n gs; there w as nothing on the w agon; I  think they werej 
backing up to th e  platform to lo a d ; I heard, at the time, tna j 
wagon belonged to th e  defendants, but I  did not notice any mar 
on th e  w agon; the p lain tiff w as hurt in  the position e®ci
b ed ; after the truck started  up and left, he called for n ep> j 
looked  pale, and said th e y  have k illed  m e; I  think plain i 

4 0  one hand on the g r a tin g ; he did not f a l l ; he did not c0.mP^lSj 
the tim e, until after h e w as got into the office of Condict ^ . j  
t o n ; w hen th e  truck struck him h e exclaim ed they have 1 
m e; plaintiff put his hands across h is bow els; that waSj ® 
in  w hich he particu larly show ed h is d istress; he was helped j  
the office, I  th ink, b y  three m en, and laid down on the loung^  
so fa ; he did not appear to h ave an y  action for a time, nor, c0^ e 
he te ll w here he was h u r t; faintness appeared to me to ê ^  
rea so n ; he w anted me to g et a stage and take him home 
w ife, but he gave no reason w h y ;  a D octor was sent | rh 1 

£ 0  cam e in  about fifteen m in u te s; there was some whiskey tn'° &
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out and some of it g iven  to him ; he could not speak, couldn’t say- 
much ] I was in the room about five m inutes, and the D octor then  
told me to go after Mr. N ich o ls’ b ro th er; on m y return I  found 
the Doctor and the plaintiff had left for Orange ; I  saw  the p lain ­
tiff I think the next day, at h is house in O ran ge; found him  sick  
in bed; they refused at first to le t  m e see him, because th e y  said 
they were required to keep hirfi q u iet; how ever, after informing 
the family who I  was, I  w as allow ed to see him ; soon after that 
I went to New Orleans. 10

Being Cross-Exam ined, witness sa y s  :
We left the plaintiff’s office betw een  nine and ten  o’clock, that 

morning; cannot tell how near to ten o’clock  it w as ; the office is 
adjoining the Post Office ; w e w ent through Broad street as far as 
Clinton street, then passed down C linton street t ill w e cam e to 
Lawrence street; there was no obstruction on L aw rence street, 
between Clinton and Market streets, w hereby the truck was h idden  
from view ; the truck was near th e  corner of M arket street in  
Lawrence street; there w as a free and unobstructed view  o f the  
whole block, from Clinton to M arket streets, but w e did not observe 2 0  
the truck until w e came up to i t ; I  th ink  the space b etw een  th e  
rear of the wagon and the platform , as w e cam e up to it, was 
between three and four f e e t ; w e observed th e  w agon backing  
when we were ten or fifteen feet from the w a g o n ; that w as th e  
first we saw of i t ; w e w ere not in  an y  particular hurry to g e t to  
the depot; I mean th e  M arket street d e p o t; w e had sufficient 
time to reach the depot for the ten  o’clock tra in ; w e left early , to 
give me a chance to see a m an at the depot, about some business ;
I don’t remember that w e wei*e unusually  absorbed in  conversation  
while going along Law rence s tr e e t ; I  saw  one m an on the tru ck ; 3 0  
that was the driver; I  am sure ; he appeared to be back ing up ; 
he held the reins in  h is hands, look ing  at h is horses, as h e w as 
backing u p ; I  only noticed one m an at the h ind part of the tr u c k ; 
he was standing in the street, not on th e  w alk , close b y  the tru ck ;
I cannot tell you  how  far th e  bottom  o f the w agon ex tend ed  
beyond the w heels ; I don’t th ink  th e  hind part o f the w agon w as 
three or four feet from th e platform of that b u ild in g ; w e could  
have passed through betw een  the wagon and the platform  w ith  
the wheels against the cu rb ; I  should think the width o f the side­
walk, between the curb and that platform, is  about s ix  f e e t ; I  4 0  
oan t tell whether it is five or s ix  feet in w idth ; it  is not more 
than six feet in width ; I  am a manufacturer o f iron railings ; m y  
judgment is as good about the w idth o f  the w alk  as o f the inter­
vening space I  have described for us to pass through, i f  I  took  
any notice of i t ; plaintiff and m y se lf  w alked  side b y  side along

awrence street; I  think I  had the in s id e ; w e w alked  abreast of
e wagon, I  then passed ahead and got through ; I  don’t remem-

er why we separated on arriving at the w agon; I  w ent ahead ;
on t remember speaking to the man in  the s tr e e t ; I  can’t te ll  

 ̂ ether I should know  the man that stood near the rear of the 5 0
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truck j I  should know  the man that drove it ; the building spoken 
o f is used b y  Condict & H orton as a harness manufactory they 
carried that business on ex te n s iv e ly  in that building • this platform 
w as used for the d elivery  o f fre igh t; the flagging is laid across 
the gutter to enable w agons to he hacked up to the platform for 
the purpose o f receiving or delivering freight ; the wagon was in 
the act o f backing w hen w e first saw  i t ; they  had just made a 
h a lt ; had been back ing and the man said “ stop ;” we supposed it 
w as to le t  us go through, though I  would have gone through any- 

1 0  how , but for N ich ols touching m y  arm ; w e were ten feet or so 
off w hen th e y  m ade the h a lt ; on our w ay w e had stopped at the 
L ife Insurance C om pany’s o ffice; w e did not start with the inten- 
tion> particularly, o f taking the ten  o ’clock train, and I expected 
to m eet a  m an th e r e ; I  know  S tephen  B. Sanders; I saw Mr. 
Sanders shortly  after the occurrence, about some carriages which 
I  bought, and m ay have stated  som ething to him about the occur­
rence ; I  don’t think that I told  Mr. Sanders that we thought we 
had sufficient tim e and room to pass through, and that in attempt­
in g  to pass th e  plaintiff got c a u g h t; I  w anted to see a person by 

2 0  the nam e o f S la te  at th e  d ep o t; he w as coming by the Washing­
ton  tr a in ; I told  him  I  w ould be at the depot with a friend; I 
don’t know  w hen that train passes through ; I  expected to meet 
h im ; I  don’t  rem em ber wchat our intentions w ere; we were not in 
a h urpy; the person that 1 w as to m eet at the depot told me he 
w ould w ait over one train at the depot.

H it. B eth u el  L . D odd, being recalled, s a y s :
T h e  first charge I  find on m y book, which I  have here, si in 

D ecem ber, 1 8 6 4 ; I  don’t rem em ber the date of the first visit to 
3 0  the p lain tiff; I  h ave on ly  one charge against him in December; I 

again attended p lain tiff in  A ugust, 1865 ; all m y charges against 
th e  p laintiff am ount to one hundred and eight dollars and seventy- 
five cents, o f that amount about one hundred dollars is for my 
attendance upon th e  plaintiff p erso n a lly ; the other charges are 
for attendance upon his fa m ily ; I  made him seven visits in No­
vem ber, 1864, for w hich  I  h ave charged thirty-five dollars and 
fifty  cents; one v is it in  D ecem ber, 1864, charge five dollars; the 
services I  h ave charged in January  and February, 1865, were to 
his fa m ily ; I  h ave no charges for either of th e  months of March, 40  M ay, Ju n e  or J u ly , 1865, for services or attendance upon plain­
tiff ; in A ugust, 1865, he is charged for nine visits and medicines, 
forty-six  dollars and fifty  cents, in  the aggregate; I  find the 
charges against him, w hich  I know  were for him personally, eighty- 
seven  dollars; w hen I  saw  the plaintiff iu August, 1865, he told 
m e that he had been  to  N ew  O rlean s; he then complained of pain 
in h is bow els, excessive  w akefulness, pain in the head, and had 
fever generally  ; he said h e  w as in the timber business; I thought 
th ese sym ptom s were from the injuries.

C harles B a ld w in , being sworn, says :50
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I live in Orange ; I  was in  the horse car in w hich the p laintiff 

was; I got into the cara t the corner o f Broad and M arket s tr e e t; 
I saw a man lying on the seat whom 1 recognized as Mr. N ichols ; 
I went tip to his h o u se ; I  had to pass m y own house on the w ay, 
which I did in order to assist him ; as I entered the car, the p lain ­
tiff spoke to me, saying, “ 1 am glad  you are here ;” he continued  
to hold my hand until w e reached his hom e; he com plained of 
pain in his bowels, was r e s t le s s ; I  discovered he was pale ; there  
was a cold sweat on his face, about w hich  I  fe lt alarmed ; I opened  
the window to give him air ; he enquired w hether he w as m ost 
home; I administered to him ; w e w iped his face and fanned him ; 
on arriving at his house, w e carried him  up stairs ; on taking off 
his stockings, we found his feet cold ; I  le ft him comfortable, in  
about half an hour afterw ards; I  called  there every  d a y ; did not 
see him daily; they  w anted to k eep  him quiet ; I  did not take  
particular notice of the t im e ; it was about ten  o ’clock, in the  
morning, when I  was going hom e and entered  the car ; I  did not 
see Dr. Dodd in the car.

Being Cross-Examined, s a y s :
I live a few blocks aw ay from w here the P la in tiff l iv e s ; it  was 

about ten o’clock, in the m orning, when I  entered  the car on the  
corner of Broad and M arket s t r e e t ; I  don’t k n ow  w hether it was 
cold weather ; I  think Mr. N ich ols w ent South  after that, hut 
don’t remember how soon afterw ards; Mr. C lose and the conduc­
tor was with us ; I  don’t  know  the conductor’s nam e.

Abraham P. Me e k e r , being sworn, sa y s :
I was the conductor o f th e  horse car that took Mr. N ich ols up 

to Orange; we took him in  at th e  corner o f M arket and Law rence  
street, here in N ew a rk ;. I  don’t know  who brought him in ;  he  
was carried in; he appeared p retty  near dead; he looked  pale, 
appeared without s tre n g th ; I  don’t rem em ber hearing him  say  
anything; lie was carried out o f  th e  car at O ra n g e; Mr, C lose  
was one of the persons w ho assisted  in  carrying th e  plaintiff.

Being Cross-Examined, s a y s :
think it was a  year  ago last f a l l ; I  don’t rem em ber th e  

fflonth; it was neither warm w eather nor c o ld ; it  had been raining  
1 pxt6 m°rran& 5 the track w as slippery that m orning, in  consequence  
in +T,e H  ^ r‘ mM mm was brought into that car about ten  o ’clock, 
o f ‘t6 T ?no,on » 1 was the conductor o f that ear and had charge 
M V  /  ^m em ber w hether it w as the car that leaves the  
thf* if S-ree  ̂G f E  at 9.55 or 10  o ’clock and tw en ty  m inutes, in

• ^rorng; it was either one or the o th e r ; it takes us about tw o  
w„nU .eij *° reach Lawrence street, after w e lea v e  the d ep ot; it

s ei her a stormy m orning or it  had  b e e n  raining.

T heodore A. R oes, being sworn, sa y s  :
in Ko  ̂ -keeper for J . E. Condict & Co., and was so em ployed  

vember, I S 6 4 ; I rem em ber tb e  occasion o f  an express
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wagon coming to the door for the purpose of receiving goods from 

,box M  hardware; I saw the person who had charge ot the defendants wagon; it was the same person who had been 
at °̂ r £c°re £ece*vinS height, in answer to orders left at the defend­ants office, for that purpose; the express office is about a block 
above our store, on Market street; I did not see the accident- I 
saw them bring Mr. Nichols into the office of our store; he ias 
pale and appeared helpless; he was groaning as if suffering great 
pain; he was in our office from half an hour to three quarters of 

10 an hour ; he may have been there an hour; he was taken in to 
the back officê ; the Doctor was sent for, after which Mr. Nichols 
was taken to the car of the Orange horse rail road car; the goods 
had not been delivered when the accident occurred; the box for 
which the men came, I think, stood inside of the building, and was delivered after the accident.

B ein g  C ross-E xam in ed  s a y s :
I h e  b ox  X have spoken of was about two feet one way and 

fourteen inches lo n g ; it  contained hardware, and was the usual 
2 0  size  b ox  in  w hich  w e shipped goods of that description: the box 

w as h e a v y ; I  noticed the w agon first as it  was passing down 
M arket street, but did not otherw ise see the wagon before the 
accident; I  saw  no m ark on the wagon on Lawrence street; I 
h ave le ft orders m y se lf  at the E xp ress Company’s office, and had 
seen  the sam e person that cam e that morning for the box before; 
I  th ink there were tw o persons on the wagon that I  saw going 
down M arket s t r e e t ; I saw  that w agon turn the corner of Law­
rence street; I  suppose that the platform  spoken of was constructed 
to facilitate the transaction o f our b u sin ess; I  have been employed 

30 in that building for upwards o f tw e lv e  years; the platform was 
used for receiving g o o d s ; h ea v y  freight was usually delivered 
th e r e ; for a tim e the entire gutter was covered over with flag­
ging, but as the gutter w as gettin g  stopped up, all the flagging, 
excep t the tw o p ieces w hich are now left, were taken up; this 
platform has been  used considerable, since 1860, for receiving and 
d elivery  o f fr e ig h t; w e were doing a heavy business since the 
w a r ; those b oxes of hardware were h eavy  and delivered from 
that platform ; other w agons w ere backed up to that platform to 
receive and deliver fre ig h t; I  can say  that this occurred at least 

4 0  once a day, but I  have seen  it done o ften er; it was about nine 
o’clock  in  th e  m orning w hen I  saw  the w agon ; the box which 
th e y  were to tak e w as to go b y  the morning express, which leaves 
N ew  York about ten  o ’c lock ; the b ox  was to go to Cincinnati; I 
don’t know  w h y  it w as necessary to send it so early; Idont 
th ink  there w as more than one box on the w agon; 1 have fre­
q uently  seen  Mr. N ichols at the office in  that building; he came 
more frequently  tw elve  years ago than he did subsequently; since 
S tephen  H . Condict retired from th e  firm the plaintiff came there 
but seldom , but during the tim e Mr. Condict’s residence was being 

5 0  altered  he cam e freq u en tly ; he also came frequently while the
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Horton home was b u ilt ; I  can’t rem em ber the m an in charge of 
the wao’on; I  only know  that m an’s nam e from the signature of 
the receipt which he signed in  m y  presence ; a ll I  know  about 
the men on that wagon being th e  defendants’ servants, was that 
they drove the w agon ; I  can’t swear p ositive ly  that those m en  
were the defendants’ servants; I  th ink  the b ox  w hich I  saw on 
the wagon was on it w hile passing down M arket s tr e e t ; I  did 
not notice anything else on th e  wagon.

David Close, being sworn, says : 10
I live in B loom field; I  saw  Mr. N ich o ls in  the horse c a r ; I  got 

into that car, about ten  o’clock, at the corner o f Broad and Orange 
street, in this city  ; it  m ay h ave been  a litt le  after ten  o’clock ;
I went home with Mr. N ic h o ls ; he appeared to be injured but I  
cannot tell to what e x te n t;  he com plained o f his b ow els; I  sup­
pose he had but litt le  strength ; h e was h elp less ; I  did not observe 
any particulars ; I  helped  him  out of the car and in  carrying him  
into the house; can’t te ll w hether he could w alk ; he appeared  
weak.

Being Cross-Examined, says : 2 0
I did not see Mr. N ich ols again until the n ex t sp r in g ; I  th ink  

I met him at O range; I  cannot te ll w hen it w a s ; I th ink three  
or four months afterwards.

Samuel C. B ow lby , b eing  sworn, s a y s :
I live at Vienna, in  W arren c o u n ty ; I  am in  no business at this 

time; I was in the express business w hile I  w as here ; I  know  
Mr. Nichols, the p la in tiff; I  was present w hen he w as in ju re d ;
I stood on the w alk, on the north w est corner o f M arket and L aw ­
rence streets, at the t im e ; I  had been in  the house and ju st cam e 30  
out;#what I  first saw was th ey  drove aw ay  from the w alk  and 
immediately turned the horses to the le ft quick, and back up 
quick; the horses w ere turned, to the left, towards Commerce 
street; I  thought th ey  w anted  to g e t on the fla g g in g ; th e  horses 
seemed to be unruly, I  thought, and the driver had trouble to 
control the h orses; Mr. N ich o ls and Mr. B each  cam e along L a w ­
rence street; th ey  thought th ey  could g e t through as th e  w agon  
drove u p ; I  saw the driver hold ing up a litt le , and as th ey  cam e 
up he advanced the horses and th e y  undertook to get th rou gh ; 
one did, the other got c a u g h t; there w as another man near the 4.Q 
wagon; it was one o f the express m e n ; th e  driver seem ed to 
heed, but they were com ing back too quick ; he m ade a m otion as 
u to stop them ; I was v ery  much e x c ite d ; the w hole th in g  w as 
done so quick that although th e  man tried to stop the horses it 
appeared impossible ; this man stood on the ground, on the upper 
side of the wagon from m e ; he w as one of the express men, but 
I don’t think I  knew  h im ; as the w agon w as com ing back the  
®an hallooed don’t back against the m e n ; I  was th e  first that 
had hold of Mr. N ich ols and h elp ed  carry him into th e  building; 
he made a great ado and I  sent for th e  D o c to r ; I  did not th ink 5 0

e d live but for a few  m inutes.
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Being Cross-Examined, says:
Iiad t!le lines in his bands; I saw Him 

guide the horses 9 I  did not notice any man speak to Mr. Beach 
after the occurrence ; a man can stand on the wagon, behind the 
dmei s seat, and drive ; I  think the driver stood on the truck 
behind the seat; that is frequently done.

T tie  S,aid C ounsel for th e   ̂p laintiff thereupon offered the ordi­
nances of the c ity  o f N ew ark  in  evidence, and referred to and 
read m  ev idence to the ju ry  the seventy-eighth  section of the 
ordinances, relating to  streets and h ighw ays in the city of Newark 
m  th e  words follow ing, v iz  :

Bee. 78. No person shall push, lead, ride, draw, back or drive 
any horse, cart, wagon, sleigh, sled or other vehicle, over or upon 
any sidewalk, unless it be m crossing the same to go into a yard 
or lot, under the penalty of ten dollars for each and every offence.

T h e  said p la in tiff thereupon, b y  h is said Counsel, rested his 
case.

on  n W hereupon th e  defendants, b y  their said Counsel, moved the 
^  j=rant to th® defendants a non-suit against the said plain-

tilt in  this cause, on the ground and for th e  reason that the plaintiff 
w as bound to prove, not on ly  that the injury b y  him sustained 
w as caused substantially  and proxim ately  b y  th e  negligence of the 

efendants, but also that he, the said plaintiff, was free fromneg- 
igence, ana did not, b y  h is ow n conduct, contribute to the injury 

com plained of, and th e  p lain tiff in this case having failed to make 
proof accordingly, th e  said defendants were entitled to a non-suit 
against th e  said plaintiff in  this behalf.

T h e  Court thereupon refused to grant the said motion to non* 
su it the plaintiff, to w hich  last ruling o f the Court the defendants, 
b y  their Counsel, excep ted , and prayed that a bill might be sealed, 
and it  is sealed  accordingly.

, # D a niel  H aines, [l. s.]
W heieupon the w itnesses on the part and behalf of the defend­

ants w ere sworn and exam ined, and the ju ry  having been addressed 
b y  th e  C ounsel for the resp ective parties, the Court charged the 
ju ry  in  reference to the plaintiff’s dam ages in  this case, as follows, 
v i z  i

‘‘ I t  is the province o f  the jury , and you  have a right, not 
4 0  on ly  to take into consideration the suffering to whieh the plaintiff 

w as subjected at the tim e o f the injury, but also the physical 
suffering, if any, to w hich the p laintiff m ay hereafter be subjected 
b y  reason o f the in jury then  sustained .”

T o  which^ portion o f the said charge o f the Court, the defend­
ants, b y  their  Counsel, excep ted , and prayed that a bill might he 
sealed, and it is  sealed  accordingly. 

r_ ...,' ’ D a n iel  H aines, [l. s.J
T he ju ry  thereupon retired for their consideration of the ease, 

and returned in to  said Court w ith  a verdict in favor of the said 
0 0  p laintiff against th e  said defendants, assessing the said plaintiff’s 

damages in  that behalf, at four thousand dollars.

*
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S u prem e  C ourt.

THE NEW JERSEY EXPRESS COMPANY, \
vs. V Opinion.

JONATHAN Y. NICHOLS. J
1. A deposition taken de bene esse before a M aster in  Chancery  

of this State, who certified that the w itness w as duly  sworn, held  
sufficient.

2. That the M aster allow ed th e  w itness, w ho w as the Plaintiff, 
during his cross exam ination, to answer in  private w ith  h is coun­
sel, is not such an objection as w ill require th e  court to reject the 
deposition.

3. In an action for damages, b y  loss of time, &c., occasioned b y  
a personal injury to an architect, held  that the P la in tiff as a w it­
ness might be asked what w ere th§ average profits of h is business.

4. It is not error to refuse a nonsuit because the P la in tiff did 
not positively prove that the injury o f w hich  he com plained was 
not in part occasioned b y  h is own negligence, where the evidence  
is doubtful, or the inference to be drawn from the facts uncertain.

This was a writ o f error to the Circuit Court of the C ounty of 
Essex, and was subm itted on briefs b y  Borcherling and Williamson 
for plaintiffs in Error, and b y  Parker and K easbey  for defendants 
before the Chief  J ustice  and ju stices E lm er , D alry m ple  and 
Bedle.

The opinion of the Court w as delivered by  E lm er , J . U pon  the 
trial of this cause, several excep tions w ere taken to the ruling of  
the Court, and these excep tions are now relied upon as reasons for 
reversing the Judgm ent.

The first exception was to the adm ission, as evidence, of the  
deposition of the P lain tiff in  the Circuit Court, as a w itness, taken  
debene esse, before a M aster in  C hancery o f th is,S tate ; who certified  
that the witness was “ du ly  sworn”* but did not state in  the words 
ot the statute, Nix. Big. 926, No. 13, that he w as sworn to testify  

e whole truth. I t  has a lw ays been held that the statute, being  
jn derogation of the Common L aw , must be strictly  pursued ; but 
ere the deposition was taken by an officer acting under the L aw s  

? ™s State, who certifies that the w itness w as duly  sworn, which  
js equivalent to a statem ent that h e  w as sworn in the lega l form ; 
° speak the truth, the w hole truth, and nothing but the truth.

e second exception w*as for refusing to reject the deposition, 
1 16 ganoid that w hile th e  said w itness was under cross-exam i- 

da't’11 p ^ aster» notw ithstanding th e  objection of the D efen-  
o s Counsel, allowed a private interview  and conversation  

MaT61* Sa^  w ^ ness and h is Counsel. T h e statem ent of the  
s e n s ,  “ The w itness here expressed a w ish  to speak to his
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Counsel, and was objected by Counsel of Defendant; conversation had notwithstanding.” What the conversation was about does not appear, the Counsel for Defendant not having cosen to inquire as he might have done. For anything that appears, it had no con­nection with the question in controversy ; but even if it had, how­ever such an occurrence might have affected the credibility of the witness, it must have been a flagrant case which would have required the Court wholly to reject the deposition.r-Th0 third exception was the receiving in evidence, the Plaintiff’s 10 answer, as contained in his deposition, to the question “ What was the average annual profits iu your business,” to which he answered, “ The average was about twenty-five hundred dollars.” This evi­dence was objected to, on the ground that the same would tend to lead the Jury to an indefinite inquiry, which would be contrary to Law; but the Court permitted it to be read for the consideration of the Jury. The action was for injury done to the Plaintiff’s person, by the negligence of the Defendant’s servants; whereby he suffered great pain, was put to expense in being cured, and was hindered, and prevented, for a long time, from performing and 20 transacting his lawful business. What was the nature and value of the Plaintiff’s business, was a material inquiry. The question was not in regard to the profits of an uncertain trade, or manu- j facture, but was designed, and tended to show what he was at the - time of the injury, earning as an architect, and for that purpose ] was proper. That the rule of damages applicable to such a case, j was legally stated by the Court, must be assumed, because no ex- 1 ception has been taken to his instructions in that respect.The fourth and last exception relied on for reversal, was, that the Court declined to nonsuit the Plaintiff, on the ground, and for 80 the reason that he was bound to prove, not only that the injury by him sustained, was caused substantially and proximately by the negligence of the Defendants, but also that the Plaintiff was free Ifrom negligence, and did not by his own conduct, contribute to the injury complained of, which he had failed to do. There is no doubt that by the well established Law, the Plaintiff was bound to prove that the negligence of the defendants’ servants was the I natural and proximate cause of the injury he sustained; and gener­ally in doing so, he necessarily shows that his own misconduct, or negligence, did not contribute in producing it; but it is not the ! 40 Law in this State, whatever may have been held elsewhere, that he is bound in all cases, to shew positively, that he was not him- > self to blame. Durant vs. Dalmer, 5 Dutch. 544. When it clearly j appears by the Plaintiff’s evidence, that his own conduct contribu- | ted to produce the injury complained of, it is the duty of the Court j to direct a nonsuit, as was held at the last term, in the case oi Harper vs Erie Railway Co. But where the evidence on this . point is doubtful, and the inferences to be drawn from the facts j uncertain, it is the province of the Jury to decide; and the case j must be plain, which will justify a reversal, for denying a nonsm j 60 and submitting the question of negligence to the Jury, Gent. It- I



B. Co. vs. Moore, 4 Zab. 824. It appears by the evidence in this case, that the Plaintiff was attempting to pass along the side walk, in the City of Newark, when he was caught and badly hurt, by the wagon of the Defendants’ being backed up to the side of a building adjoining to the walk, for the purpose of taking in some packages from a platform erected for that purpose. It appears also that the wagon was thus backed in in violation of the City Ordinance. The act of driving the wagon on the walk, without taking care to see that it was clear of passengers, was gross negli­gence on the part of the Defendants. The negligence imputed to 10' the Plaintiff was, that he attempted to pass, when he saw, or might have seen, that it was dangerous to do so. This plea might have availed the Defendants if they had had an equal right to use the side walk as they did, which was not the case ; and would not have been, even in the absence of the Ordinance. But they backed the wagon onto it at their peril, and are justly held accountable for the consequences. And besides, admitting the Defendants had a right to back up their wagon on the side walk, with proper precaution, it was by no means clear that the Plaintiff did not use every reason­able precaution on his part; and it was therefore no error to submit 20: this question to the Jury. As to the damages which are com­plained of as excessive, that is not an open question upon a writ of error, in my opinion the judgment must be affirmed.A true Copy.
C harles P. S m ith , Clerk.
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N e w  J e r se y  C ourt of E rrors and Appeals.

THE NEW JERSEY EXPRESS CO., Plaintiffs, \
v s . y  In  Case.JONATHAN Y. NICHOLS, Respondent. )  Error to the Supreme Court,

Afterwards, to wit, on the tenth day of July, in the year of our Lord one thousand eight hundred and sixty-seven, before the Honorable the Judges of the Court of Errors and Appeals of the State of New Jersey, at the State House in the City of Trenton, m said State, come the said The New Jersey Express Company, y O arles Borcherling, Junior, their Attorney, and say, that in the record and proceedings aforesaid, and also in giving the Judgment aforesaid, there is manifest error; in this, that the deposition taken 
«6 oewe esse as aforesaid, were received by the Court and allowed 20 to be read to the Jurors of the Jury, at the trial of the issue in this cause, for the reason that it does not appear on the record of said depositions, that the witness then examined in this cause was sworn according to the Act of the Legislature of the State of New Jersey, entitled “ An Act authorizing Commissions, and the . taking of Depositions,” approved April 15,1846, by which it is pre­scribed that every person deposing under said Act, shall be sworn, or affirmed, to testify the whole truth, &c.; whereas it j appears, by the said Record of said Deposition, that “ Jonathan V. j Nichols, being duly sworn, deposeth as follows.”80 §gl| âso» there is error in this, that the said deposition was re- j ceived by the said Court, and. permitted to be read for the consid­eration of the same, by the said jurors, sworn as the Jury in this ; cause; for the reason, that while the cross-examination of said witness, upon the direct testimony given by said witness, was taken ; and before the conclusion of such cross-examination by the Counsel for the Defendants, the Supreme Court Commissioner, be­fore whom the said testimony was taken, allowed a private inter­view and conversation between the said Plaintiff, -then there : testifying as a witness in this cause ; and his said Counsel, then 40 there present, contrary to the objection of the Defendants’ Counsel, then there made, to the said private, interview.And also, there is error in this, that the said Court permitted the reading and consideration by the said Jury, against the objection of the-Counsel of the Defendants, of the seventeenth question, and answer of the direct examination of the said Plaintiff, set forth in the said deposition as follows, viz :

Ques. What was your average annual profits in your business? 
(Objected to.)Ans. The average was about $2500 ; that is, the average income. 50 For the reason, that such reading of the said last mentioned
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question and answer, in evidence to tlie said Jury, ana such con­sideration of the same, would tend to lead the said Jury to an indefinite inquiry, and which would he contrary to law and the rules and practice in that behalf.And also, there is error in this, that after the Plaintiff by his Counsel had rested his case, the Defendants, by their Counsel, moved the Court to grant to the Defendants a nonsuit against the said Plaintiff in this cause, on the ground, and for the reason, that the Plaintiff was bound to prove, not only that the injury by him sustained, was caused substantially and proximately by the negli-10 gence of the Defendants ; but also that he, the said Plaintiff, was free from negligence, and did not, by his own conduct, contribute to the injury complained of; and the Plaintiff in this case having failed to make proof accordingly, the said Defendants were entitled to a non suit against the said Plaintiff in this behalf; and which said motion the Court thereupon refused to grant.And also, there is error in this, that after the witnesses on the part and behalf of the Defendants, were sworn and examined ; and the Jury having been addressed by the Counsel for the respective parties, the Court charged the Jury in reference to the Plaintiff’s 20 damages in this case as follows, viz :“It is the province of the Jury, and you have a right, not only to take into consideration the suffering to which the plaintiff was subjected at the time of the injury, but also the physical suffering, if any, to which the Plaintiff may hereafter be subjected by reason of the injury then sustained.” To which portion of the said charge of the Court, the Defendants by their Counsel, then there excepted.And also, there is error in this, that the Judgment aforesaid, by the record aforesaid, appears to have been given for the said Jon­athan Y. Nichols, against the said The New Jersey Express 30 Company ; whereas, by the Law of the Land, the said Judgment ought to have been given for the said The New Jersey Express Company, against the said Jonathan Y. Nichols; and the said Ihe New Jersey Express Company, pray that the Judgment aforesaid, for the errors aforesaid, and for other errors in the said record and proceedings being, may be reversed, annulled, and altogether holden for nought, and that they may be restored to all ■ugs which they have lost by occasion of the said Judgment, &c. 
C harles B o r c h er lin g , J r .,Attorney for, and of Counsel with Plaintiffs in Error. 40




