Holbrook, Printer, No. 3 Mechanic street, Newark, N. J.

MW JERSEY SUPREME COURT,

JONATHAN jg NICHOLS,
S In Case.

TIE NEW JERSEY EXPRESS COMPANY.

Parker &Keasbry for Ha|mﬁ:, Gharles Borcheri.ing, Jr,,
adBenjamin Williamson

State of the Case.

I5.1S an adion in trespess on the case, for injuries to the
Tre cedaration and pleadings therein are & follows:

Essex County, ss.
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Essex Circuit Court.

InGe

JONATHAN Y. NICHOLS,

" THE NEW JERSEY EXPRESS COMPANY.

o Steets S Morris, Escire, a Mester in Chancery of New cp

Jerse

Wh)éreas, the above action of trespass on the case hath been
instituted and is now pending in the Circuit Court of the County
of Essex, and Jonathan Y. Nichols, the plaintiff therein, is a
material witness in said action, and is about to go out of the State
of New Jersey, to wit, to New Orleans in the State of Louisiana,
being compelled to go there to attend to important business which
cannot he postponed, and not expecting to return until after the
next term of said Court; you are therefore requested to appoint

such time and place as the case may require to take the deposition go

of such witness, and to cause notice to be given to the defendants
tattend and be present at the taking thereof, and to put ques-
tions and cross-examine, if they shall think fit.
Coedthis 30th day of OCtODEY, 1565.
Parker & Keasbey, Att’yS of Plaintff.

Essex County, ss. Jonathan Y. Nichols, the above named plain-
tiff, being duly sworn, saith that the facts above stated are true.
J. Y. Nichols.

Sworn and subscribed, this 30th day of October, 1865, before gQ

e, John T hatcher, Justice of the Peace.

Essex County, ss. Upon consideration of the circumstances of
the case, in pursuance of the above application, | do appoint the
hour of ten in, the forenoon, of the sixth day of November next,
at my office No. 196 Broad Street, in the city of Newark, to take
the examination of the said Jonathan Y. Nichols, and | do direct
that five days’ notice thereof be given to the said defendants to
attend and be present at the taking thereof, and to put questions
and cross-examine, if they shall think fit.

Given under my hand this_30th day of October, 1865

S Morris, Mster in Chancery.

Sir : Take notice of the taking of testimony in the above stated
cause, before Staats S. Morris, Esq., 196 Broad Street Newark,

-}aﬂemroftenlnmefuemon, of
vt ned, mpmﬂmegé am,eqcximtlmard rection

T Parker & Keasbey, AtVS of Hamﬁ
Atty. ¥

do. Chas. Borcherling, Esq., DeflS

40
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Essex Circuit Court.

JONATHAN Y. NICHOLS, vjoem.
i > cationfor dytion
THE NEW JERSEY EXPRESS COMPANY. ) Be bene esse.

10
. The deposition of Jonathan V. Nichols, a witness for the Plain-
tiff in the above stated cause, taken before Staats S. Moris, a
Master in Chancery, at his office in the city of Newark, on Mo+
day, the 6th day of November, 1565, pursuant to an order ad
notice of which the annexed is a copy. Present, A Q. 4
Esqg., of Counsel with Plaintiff, and 0. Boreherling, Esq., of Coun
sel with Defendants.
Jonathan V. Nichols being duly sworn deposeth as follows:
I am the plaintiff in this suit; | live in Orange, New Jersey;
20 | am about to leave this State to go to New Orleans, Louisiana.
. )1 Ques. Have you been engaged in business there 1  (Chjected
]

Ans. | have.
2. Ques. For what purpose are you going to New Orleans?
Ans. To carry on the timber and lumber business.
‘ d3't ues. Can you return in time for the next court1 (Chjec-
ed to.
A®. | cannot without great injury to my business.
4. Ques. When do you leave this city ?
30 Ans. | expect to leave on Saturday of this week.
5. Ques* Did you suffer a bodily injury during last year, andif
so, state the time, place and circumstances of that injury fully?
Ans. About the middle of October, 1564, in Broad street, New-
ark, N. J., I met Charles A. Beach, and through him made an
arrangement to go to New Orleans, to enter into a business engage-
ment, {defendants Counsel here objected to this answer,) and by
appointment I met him again on the 21st day of November, of
the same year, to procure our passages for New Orleans. Taking
my usual course, starting from my office, the» at 244 Broad street,
40 we passed through Clinton street to Lawrence street, and through
Lawrence street, ©nthe west side of the same, to Market street;
when near the corner of Market, in Lawrence, on the pavement,
on the sidewalk, | meant to have said, I noticed a large, heavy
express wagon, a two horse express wagon, then about to be
hacked down to the curb, as | supposed; when we came on the
north side of the said wagon, our progress being stopped, 1 dis-
covered a man on the wagon guiding the horses, another men
standing on the south side of the wagon, on the sidewalk, directly
opposite me; fearing that the wagon might be backed across over
50 the curb on the sidewalk, by the force they were then using, we



stopped to see to see what they intended to do, whilst standing,
trewagon haying stopped also ; | was looking tliei hian that was
mthe sidewalk full in the face, when I. distinctly heard him say
tothe driver, stop; Supposing that this whs intended for us to pass

a1 Beach first stepped in, I immediately following ; | then dis-
oovered the wagon was coining down upon us ;'then death appeared
tostare e in the face, for the fear of being crushed Between the
wvagmand an iron platform secured to thé east side of the build-
igknown as the Gondit & Horton factory, in ray wildest efforts
toextricate myself | pushedBeach to get out, saved his life, and 10
wes caught myself with the hack end of the wagon across my
bonds, and with great force crushed between it and thé aforesaid
irn platform, until the breath left my body ; | was then conveyed
by some persons near, to the office in thé building on said corner of
Lawrence and Market streets ; from thence Xwas afterwards con-
yeyed, in a very criticar condition, in the horse cars, to my house
inOrange, where | was confined, from the'date above mentioned

o my injury, until about thé seventh day of January, 1865.

_(The above answer!except that portion Which refers to the
inury, objected to by defendants’:Counsel.) 20
6 Ques. Describe the iron platform to which you refer, and the
cordition of the curb in front of that platform, as you ascertained ?
Ars. | was architect of that Building ; had thé full charge of
trearrangements, both internal and external ; the iron platform
gdenof was made 6f Wrought iron,'secured to the east side of
Lawrence street! near the corner of Market, extendin% from the
sadbuilding about three feet and five inches from the face of the
sirg covering thé area, and about three feet and three inches
uomthe top of the said pavement to thé top of the iron platform,

soured to the coping:of the said area e the sideWalk was!reduced
}irs 0Platl‘orm, so that when a Wagon Was: backed to the curb a
geeof about tliree: feet and six Inches Was left between the
m m m iron platform, when goods were delivered from
. ™ PaBorm by a plank, one end vesting iipon it, the other end
ntueWagon ; that was thé condition When | left the building ;
r  “n tile curb has been dropped about four inches, and a flat
thpe-vld top to coverlhe gutter, the fop being flush with
ad | *  up°n;which wagons are backed over and against the
'P 8£8cfid not discover the change had been inado until
ane months aftér my injury/ (fig > -
B Why did you hot discover the change ? (Objected to,r
[ j,8 Beciutso 1 did riot think that they Would be allowed the
narices i fif over on the' sidewalk, as there was a city ordi-
di ,, framst it’ so that. When 1 came to the side of the wagon |
8 Q dream °f that alteration having hééh madé.
Poached? clliefly engaged 'your attention as you ap-

fisre  .7ere in conversation in reference to our departure and
ting  link We come LP to the side of thé Wa'gon; thé only

a caused us to stop was the fear that we had, seeihg the gQ



10

20

30

40

50

anxiety they had to get up to the curb, they would back it across.

9. Ques. What then engaged your attention ?

Ans. When we saw the wagon we stopped to see what they
intended to do; at that moment the wagon was still also; we
also saw that the man on the sidewalk saw us approaching, and |
think the man on the wagon also saw us ; | was looking at the man
on the wagon.

10. Ques. What was the nature of the injury done to you?

Ans. The wagon struck me upon my bowels, just under the
navel, crushing my back bone and hips against the upright iron
work secured to the coping and top rail of said platform; my
bowels were separated, a portion was driven up with great force
and violence, and drove the breath right out of my mouth and
nostrils ; although the separation was instantaneous, my condition
was truly awful; in my agony, | threw up my arms as the wagon
was against me, with my face towards the horses and driver; my
last word was, my God you have killed me, as the breath left my
body j just as | made that expression, while in that condition, |
heard the man on the walk make use of the expression, “ there,
damn you,” to the driver, “ you have killed the man. (The last
clause objected to.)

11. Ques. What physician did they send for?

Ans. They sent for Dr. Nichols first; lie was out of town; they
then procured Dr. Dodd.

12. Ques. How long was the Doctor in attendance upon yo? i

Ans. He accompanied me home and was in attendance onnej
every day for nearly three weeks of the forty-five days.

13. Ques. How long were you actually confined to your house? |

Ans. With one exception, | think it was about thirty days; |
that exception the Doctor recommended me that if possible 11
could be got into a carriage to take a little airing; I did so ad
was worse after it, having a relapse. (Doctor’s recommendation
objected to.)

14. Ques. How long did the effect of your injury continue?

Ans. It continued until after | returned from New Orleans, ad
even now | am unable to perform any laborious duties. | was s,
when | left on the 7th of January, that I was unable to walk the
length of my room, but through the Doctor’s advice | was per-j
suaded to take a sea voyage, and when | was aboard of the ship
was unable to walk any distance, until I had nearly arrived at
New Orleans ; | was an invalid even after | arrived, not able to
walk any great distance until my return, on or about the 6th of
April last; the effects of my injuries are still felt, and on the
second day of August last | was attacked with a fever, my injuries
giving me great pain and uneasiness.

15. Ques. What is your business or profession?

Ans. An Architect. ,

16. Ques. Had you been engaged in that businessupto t e
time of your injury ?

Ans. | had.
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17. Ques. What was your average annual profits in your busi-
1 Objected to.) )
he average was about $2,500; that is the average
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me what | was going to do with it ? I told him | wanted to drink
it, or I would die ; he replied that if | drank any of that liquor I
would die in ten minutes after drinking it; 1 said | would die if |
didn’t have it, for | was in such excruciating pain and agony |
could not live without.
' 28. Ques. Bid you continue conscious until you got home?
Ans. They gave me liquor reluctantly; they then earned me
to the cars; at times unconscious, from my severe pain; so much
so that | swooned and would have died in the cars, hut for a lady

10 who discovered my condition and fanned me and called the Doc-

20

tor’s attention to me.

29. Ques. Was your wife at home when you arrived ?

Ans. She was; they sent a lady in the cars, in advance, to
apprise her of my being injured. (Last part of answer objected
to.)

Cross-Examined, by Mr. Borcfierling.

1. Ques. How long have you been an architect in this city ?

Ans. For ten years and more.

2. Ques. What was your business before that?

Ans. | was for about ten years before that architect and buil-

| der.

3. Ques. Where does your family reside ?

Ans. In Orange, New Jersey.

4. Ques. When did you build the building spoken of by you,
as architect ?

Ans. | have no date particularly, but think it was in the year
1854 or ’5.

5. Ques. Was not this platform that you have spoken of oo

30 structed by you, or by your order and authority, as such architect,

40

for the express purpose of receiving and delivering frelght ad
boxes from and for Condiet & Co., doing business there, bom
wagons and teams receiving and delivering such freight ?

AnS. That was the intention. : -

6. Ques. Is not this platform, to your knowledge, the only
place where Condiet & Go., receive and deliver goods and freight
from and to teams?

Ans; A large proportion is delivered in that way and received ;
it is not the only place. ]

-7. Ques. Is it not the only place where all their heavy freight
and boxes are received and delivered ? ;

Ans. No; | have seen boxes received and delivered from the
front doors of said building, on Market street.

8., Ques. Have you been at that store frequently, W|th|n t e
last ten years ? iym'mm \%A

Ans. Yes ; during the early part or previous to the war, 1ha
occasion to be there almost every day, having charge of Mr. Con-

»diet’s dwelling.
9. Ques. What time 0f the day was this 0CCUITENCE you sf

50 H
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Ans. It lacked a few minutes of ten o’clock, in the forenoon.

10. Ques. How far is this platform spoken of from the corner
of Clinton and Lawrence streets ?

Ans. | think the north end of it about 130 to 40 feet, more or
less; I can’t tell you without measuring; | judge it to be near
that.

11. Ques. What was the height of the platform of the wagon
you noticed there ?

Ans. | should judge about three feet, judging from the height it
struck me.

12. Ques. Were not these flaggings across the gutter put there
a the time of the construction of the building or immediately
thereafter ?

Ans. They were not put there during my engagement, nor at
the completion of the building.

13. Ques. Have yoir ever been Alderman of the city of New-
ak? ,

Ans. | have.

H Ques. Don’t you know that the city authorities have and
frequently do, at this time, grant to parties permission to use or
change their buildings, contrary to existing ordinances ?

Ans. They did not then, nor do I know since that they grant
any such privileges.

W Ques. Who do you mean by saying “ we,” in your direct
examination ?

Ams. Charles A. Beach and myself.

16. Ques. Was Charles A. Beach with you, going along Law-
rence street, at the same time that this accident occurred 1

Ams. He was.

17. Ques Were not yourself and Charles A. Beach in haste,

endeavoring to catch the train at the Market street de ot at the
timeli h m m

As. We were on our way to the said depot to secure tickets
for New York.

18 Ques. The last question repeated ?
m B were on our way to the depot to get tickets for New

19 Ques. The last question repeated ?

Amxs. | can say yes.

O.Ques. How near to the wagon did you and Charles A.
w  3P> before you passed between it and the platform ?

rs. Well, I should think we were about two feet from the
wheels when we stopped.
0tS SUes “ar was the rear end of the wagon from the
ner edge of the bars of the iron grating forming that platform,

yonstopped, as.you stated in the last answer 1

inches' sb°nld think about three feet and five or six

stof ~Uesl ~ ere not the hind wheels of that wagon on the
6 covering the gutter, at the time of your stopping T

Q

*

kq
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Ans. | was so much absorbedwith the men and the wagon that
I did not see where the wheels were.

(The witness here expressed a wish to speak to his Counsel,
and was objected to by Counsel of defendants. Conversation had
notwithstanding'.)

23. Ques. Who went past the wagon first, Charles A. Beach or
yourself?

Ans. Charles A. Beach.

24. Ques. How near were you to Charles A. Beach as he passed
that wagon ?

Ans. | was immediately behind him.

25. Ques. Close to his person ?

Ans. Close as 1 could be. )

26. Ques. Was. there any person then Desides Beach, passing
then along that walk, at that time, going in the same way 1

Ans. 1 did not notice any other person.

27. Ques. What do you mean by saying you saved the life of
Charles A. Beach ?

Ans. In my endeavor to get out | pushed Mr. Beach; if it had
not been for that the end of the wagon rail would have gone
through him.

28. Ques. Hid the rail which you refer to in your last answer
strike you ?

Ans. The rear end of the wagon struck me.

29. Ques. The last question repeated.

Ans. No.

30. Ques. Hid not you and Mr. Beach endeavor to run past tel
backing wagon and the platform spoken of, and in so rushing!

past you were caught ? 1
Ans. We did not; we waited a reasonable time, until We heard
the word Ifstop,” from the man on the walk. j

31. Ques. Who was the man on the walk; do you know him.

Ans. | do not.

32. Ques. Hid he appear to belong to the wagon ?

Ans. He did. L

33. Ques. Hid not that man call out to you and Charles A
Beach, as you were endeavoring to pass behind this wagon, to stop,
and warn you not to attempt its passage ?

Ans. | did not think that he spoke to us. .

34. Ques. You were deeply engaged with Mr. Beach® ul
your business, were you not, at that time ? J

Ans. We were engaged in conversation until we came to  j
wagon. |

35. Ques. How many men were there then about that wagon,
when you stopped ? 1

Ans. | think | only discovered three, one on the wagon, one %
the walk, and | think one on the corner of Market street. |

36. Ques. The man which you say was on the“wagon, wa
not sitting on the- drivers box, with the reins in his hands, in
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act of backing against this platform as you approached the
wagon ?

Ans. | think he was standing when | discovered him ; he had
the reins in his hand arid was in the act of backing.

37. Ques. Who took you into the office of Oondict & Horton ?

Ans. There was three or four of them ; one of their names was
Bowlby, the others | did not know.

38. Ques. How long did you remain in that office ?

Ans. | can’t say how long; | think in the neighborhood of
three quarters of aft hour ; perhaps half an hour; | can’t tell 10

39. Ques. How much and what kind of liquor did you drink,
during that time you were at that office ?

Ans. It was whiskey, and | think they gave it to me three
times, in a tumbler*

40. Ques. Mr. Nichols, | believe yon are riot in the habit of
using strong drink, are you ?

Ans. No, sir.

41. Ques. Who went with you from that office to Orange, if
anybody ? 20

Ans. Dr. Dodd and one or two others ; I can’t tell their names.

42. Ques. How often, after that, did Dr. l)odd visit you in ref-,
erence to these injuries ?
Ans. The number of times | can’t tell; he was there every
day for some days, and occasionally until 1 left home*
43. Ques. Are there any Physicians residing in Orange, and if
o have any of those Physicians attended you besides Dr. Dodd ?
Ans. There are Physicians living in Orange ; 1 think I called
hr. William Pierson twice.
44, . ADOUE these same injuries t SO
Ans. On the subject of these injuries.

R VErE QF ST PG iy ol of Y01 e befoe

Ans. | think it was somewhere between fourteen arid fifteen

46. Ques, What is your age, Mr. Nichols ?
Ans. | am about fifty-two years.

47. Ques. Have you, during the time you were engaged as
dilder, received any injury by falling, or otherwise?
Ans. | don’t remember any. 40
48. Ques. Were you, on the 21st of November, actually
Pgcd as an architect in this State ?
Ans. | was.

Ques*When did you propose to go to New Orleans? or
¢1st of November last named ?
ns. No; it was only to secure our passage on that day
4° sail on Wednesday or Saturday of that week.

. V\breywuderarycxrtraa{ogotol\mmm
rs Nb ather then \erbal agreeent. 50
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51. Ques. With whom?
Ans. With Charles A. Beach.
52. Ques. What was the contract for ?
Ans. To enter into a lumber and timber business, with George
Searing of New Orleans.
53. Ques. As partners?
Ans. As one third owner* for my knowledge of the business.
54. Ques. What was that business ?
Ans. To manufacture timber and lumber, shingles and staves.
10 55. Ques. Had you ever been in that business before ?
Ans. | have not.
56. Ques. How much capital were you to furnish towards that
partnership ?
Ans. None, as my knowledge of the business as architect gave
me one third.
57. Ques. Was that contract consummated ?
Ans. It was not.
58. Ques. Why not ?
Ans. Because of my detention by this injury.
20 59. Ques. Was that the only reason ?
Ans. It was.
60. Ques. Where is Charles A. Beach now?
Ans. The last | heard from him he was in New Orleans.
61. Ques. Is he in business with you now.
Ans. | left him there, engaged in business, when | came angy.
62. Ques. The last question repeated ?
Ans. He is sawing ; attending to the business at our mill.
63. Ques. When you say at our mill, whose mill do you mean?
Ans. | mean a mill belonging to Fred. Van Wagenen, myself,
30 and two others, whose names | am not at liberty to tell, being
private.
64. Ques. Is Charles A. Beach one of those parties ?
Ans. He is not; he is under our employ.
65. Ques. Is the Mr. Searing you referred to one of tbe owners?
Ans. He has an interest called “ Royalty.”
66. Ques What does the word “Royalty,” in the sense here
" used mean ?
Ans. | think it means compensation on the business performed,
in the shape of a tariff ; we bought the property of him fora
4Qcertain sum, but he wanted to obtain more by retaining a royalty
on the amount of business done.
67. Ques. Is this agreement in writing, between you and those
parties named f
Ans. It is le aII consummated
68 Ques. here did Mr. Searing reside on the 21st of Novem-
ber, 1864, if you know ?
Ans. In the city of New Orleans.
. 69. Ques. Had you before that 21st of November seen that Mr.
Searing ?
50 Ans. | had not.
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70. Ques. When did Charles A. Beach leave for New Orleans,
after the injury you have spoken of?

Ans. He left on the Saturday following the 21st, I think the
26th.

71. Ques. Had you ever been to New Orleans before.

Ans. | had not.

72. Ques. Had you ever been to sea before ?

Ans. | had been to Charleston by sea mthaf time was in 1838.

73. Ques. Did not you and Mr. Beach conclude to go Louisiana
for the purpose of speculating in timber land ? 1Q

Ans. We had no such intention.

74. Ques. Didn’t you and Charles A. Beach propose to start for
New Orleans, about the time of the injury, for the purpose of spec-
ulating in lumber and timber in New Orleans, or in the State of
Louisiana?

Ans. Our fixed purpose, when we left, was to enter into this
arrangement which | speak of.

75. Ques. How much capital were you to put into the business
which you have stated was worth not less than $11,000 ?

Ans. | had nothing to put in. 20

76. Ques. What was the nature of that business?

Ans. It was to manufacture timber, lumber, shingles and staves.

78. Ques. Who were the parties with whom you,were to enter
into that business, under that arrangement ?

Ans. It was George Searing of New Orleans.

79. Ques. Were you in business in New Orleans, in the
State of Louisiana, before the 6th of April last, and if so how long
andwhat was the nature of the business in which you were en-
gaged?

Ans. | had no business engagement there previous to that time, 30
my engagements having been broken by my absence, on account
of mv sickness..

QO Ques. Was Charles A. Beach in New Orleans when you
iaré'lveg) there,, and was he engaged in any business, to your know-
edge 7

Ans. He was there when | first arived, holding the business |
would have had if I had not been injured.

8l. Ques. Please give the names and ages of your five children
which you have spoken of?

Ans. Three. of them are upwards of twenty-four years of age, 4Q
°oe is about eighteen, and the other is about five. t

82. Ques. Are these children dependent upon you for support ?

Ans. Two of them are ; the two youngest ones.

S3. Ques. Can you tell, what the hot fermentations you have
spoken of consisted of, which were applied to you?

Ans. | was told, after my recovery, that it consisted of hops
and Indian meal.

Direct Examination resurmed.
le Ques. When you saw the man on the sidewalk, and heard 5Q



10

20

30

40

50

14

him say stop, to the driver, as you supposed, did you hear himsay
anything more, or address any words to you ?

Ans. | did not; it was my impression that he was talking to the
driver, and not to us.

2. Ques. You said the driver was in the act of backing as you
approached, was he in the act of backing when you attempted to
get through, or had he stopped 1

Ans. As we attempted to pass through, the wagon was stopped;
it stood still.

3. Ques. You said you were deeply engaged in conversation,
were you so deeply engaged as not to observe the wagon until
you were passing through ?

Ans. No sir, for when we came up to within two or three feet
of the wagon we both stopped conversation, and our whole atten-:
tion, particularly mine, was directed towards the wagon and the
men who had it in charge.

Cross-Examined.

1. Ques. How long have you been in business in Louisiana !
now 1

Ans. We were put in possession of the mills on the sixth ofj
July last.

2. Ques. Where was the driver of that wagon, spoken of ini
your direct examination ? j

Ans. He was standing on the front part of the wagon, near the!
horses.

3. Ques. Did you see him particularly ?

Ans. 1 did. ! 1

4. Ques. Did you see him have the reins of the horses in his!
hands 1

Ans. | did.
5. Ques. Is that Lawrence street a very narrow street ?
Ans. | think it is. J. V. Nichols. J

Sworn and subscribed before me, at Newark, this 6th dayo |
November, A. D. 1865.
S. S. Morris, Master in Chancery.

| Staats S. Morris, one of the Masters in Chancery of the Statq
of New Jersey, do hereby certify the foregoing to be the origins
deposition of Jonathan V. Nichols, taken and reduced to wriiu||
by me, and after being taken by me was subscribed hy the sai
witness in my presence; and that the reason of taking the sai j
testimony is that the said witness is about to go out of the a 4
and cannot be present at the trial of the said case, as aPPefrs .si
the application made to me on the part of the plaintm in |
case, a copy of which is hereto annexed, and also the notice ser 4
on the defendants’ attorney in said case, which is also annei
and that said testimony was taken in the presence of sai pa

S. S. Morris, Master in Chancery ot 1
Dated Nov. 6, 1865.
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Whereupon the said defendants, by their said Counsel, object to
the reading and reception of the above mentioned deposition, and
the consideration of the same by the said jurors, for the reason
Ithet it does not appear on the record of said depositions that the
witness then examined in this cause, as above mentioned, was
swom according to the Act of the Legislature of the State of
New Jersey, entitled “An Act authorizing commissions and the
jtaking of depositions, approved April 15, 1846, by which it is
prescribed that every person deposing under said Act shall be
swom or affirmed to testify the whole truth, &c.,” whereas it
appears, by the said record of said deposition, that “ Jonathan V.
Nichols, being duly sworn, deposeth as follows.”

The Court thereupon overruled the said objection, and per-
mitted the said deposition to be read to the jury, to which ruling
o the Court the defendants, by their Counsel, excepted, and
prayed that a bill might be sealed, and it is sealed accordingly.

D aniel Haines, [I.sJ

Whereupon the said defendants, by their said Counsel, did fur-
therobject to the reading and reception of the above mentioned
deposition, and consideration of the same by the said jurors sworn
athe jury in this cause, for the reason that while the cross-exam-
ination of said witness upon the direct testimony given by said
witness was taken, and before the conclusion of such cross-exami-
ngtion by the Counsel for the defendants, the Supreme Court
Commissioner, before whom the said testimony was taken, allowed
aprivate interview and conversation between the said plaintiff
trenthere testifying as a witness in this cause, and his said Coun-
o then there present, contrary to the objection of the defend-
ats’ Counsel, then there made, to the said private interview.

The Court thereupon overruled the daid last objection, and per-
mitted the said deposition to be read in evidence to the jury, to
which last ruling of the C.ourt, the defendants, by their Counsel,
excepted and payed that a bill might be sealed, and it is sealed
accordingly.. D aniel Haines, [I.s)]

Whereupon the said defendants, by their said Counsel, objected
the reading and consideration, by the said jury, of the seven-
teenth question and answer of the direct examination of the said
plaintiff, set forth in the said deposition as follows, viz:

Question. “ What was your average annual profits in yourbusi-
aess”  (Objected to.) 1

, Answer. “ The average was about $2500 : that is the average
lincone.”
forthe reason that if the said last mentioned question and answer
Jmread in evidence to and allowed by the Courtto be considered
ythejury in this cause, that such consideration of the same
“oud tend to lead the said jury to an indefinite inquiry, which
VW~ contrary to law and the rules and practice in that behalf.
lhe Court thereupon overruled the said last objection of the
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defendants, and permitted the said question and answer to be read
to the said jury, for their consideration in this cause, to which
last ruling of the Court, the defendants, by their said Counsel
excepted and prayed that a bill might be sealed, and it is sealed
accordingly. D aniel H aines, [I.s]

mWhereupon the following named witnesses were called by the
plaintiff, and sworn and examined to testify in this cause viz:

Dr.Bethuel L. Dodd, the first witness called on part of the
plaintiff, being sworn, deposed:

I am a Physician here since 1852 ; I know Jonathan V. Nich-
ols, the plaintiff in this cause; | was called upon to attend him
about an injury which he had received some time in 1864; | was
at my office on Market street, about a block off; it was between
nine and ten o’clock in the morning when I was called upon;
went down to see the plaintiff, and found him in the back room of
the building on the corner of Market and Lawrence street, about
a block from my office; found the plaintiff lying down on a
lounge or sofa; he was pale, bathed with perspiration, had diffi-

2Q eulty in breathing, a ghastly look,.quick and feeble pulse; I en-
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quired into; the case and examined him ; they had administered
to him before my arrival, but Xdon’t know what; | found, on
examination of his abdomen, there was: an extreme tenderness!
about the navel; great pain on touching; | thought a little ful-1
ness; much discoloration of the skin, but no abrasure ; | remained
with him about an hour ; he wanted to be taken home,; | thinklj
directed stimulants, which | ordered to be administered pretty
freely ; | consented to have him sent home; he took the horsl
car, and somebody asked me to go with him, which | did; there
was a tendency to sink, a difficulty in breathing ; he was fanned,
and the windows raised, to give him air ; he suffered, apparently,
very greatly; got him home to Orange and to. bed:; | formed aj
opinion that his condition, was very critical; | cannot, say whether
I told him so or not; liis: life was in danger; | left him, I thinkj
after being, with; him for an hour or two ; | think | went to see
him again the same, evening; | heard, | think, that he got caught!
between the wagon and platform at Condict’s store; | visited him
afterwards ; | think for two or. three weeks; it, was two weeks
and, perhaps, one or two days more; saw him daily for two weeks;
my book shows the number of visits | paid him.; he suffered and
I gave him large doses of opium and anodine, for the first two or
three days, after which the extent of the bruises diminished ; |
kept him under large doses of anodine for about forty-eight hours,
to rglieve himl of painy gawe i wpidiGsy thie Qutferiap continued
for some days, but tha intense suffiening ceased aftrs & day or two
Me continued to complthin to me for si MeRAtAs afterwards; hr
situation was critical for ten days, but | regarded him less so aftei
a few days ;, my anxiety was gradually diminished; | cannot say
whether Nichols said let; me die among my friends; | think so;
he asked me repeatedly if | thought he would get well; | spoke
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equivocally to him; 1 had great apprehension down at the store,
going home, and for two or three days after; the persons present
directed my attention to plaintiff’s stomach, which I examined; |
found symptoms of fullness and tenderness ; there was a collapse,
which persons struck in the stomach always have ; it is about four
orsix months since | last-advised Mr. Nichols; it was the last
time he was here; it is nearly a year ago since he last called on
me; | attended his family after | ceased visiting him ; | cannot
tell how often | have been there; | should think he would
not get over it, and that there was some fear he might suffer with
it always, but it cannot be said with certainty; it is difficult to
say that he will suffer hereafter from those injuries; he has not
paid me anything for my services; | hold him for one hundred
and twenty-five dollars; no bill has ever been presented.

Being Cross-Examined, says:

The one hundred and twenty-five dollars spoken of by me cover
all my visits and attendance upon Mr. Nichols and his family, since
the occurrence; | cannot tell how many times | visited his family;
I think | saw Mrs. Nichols two or three times since, and the child
once; | was called up to Orange to visit the child fox some trivial
cause, but I cannot tell how many visits | paid; my charges for
my attendance upon Mr. Nichols was about one hundred and fif-
teen dollars of the amount | have mentioned; my charges for
visits and attendance amount to about one hundred and ten or
fifteen dollars; 1 don’t remember exactly how much, but that is
aboutit; T don’t think 1 told the plaintiff that be would die before
he reached home; | don’t think | ever told him so; I did not
order any stimulants at Condict’s store, except what was there; |
think it was whiskey that was there, which | think | ordered Mr.
Nichols to take, but can’t tell how often it was given him ; | think
e drank some two or three times of it while | was there; | don’t
remember refusing whiskey to him, nor did | ever tell him that if
edrank the whiskey he would die in ten minutes; I was with

r. Nichols at Condict’s store from half an hour to an hour; |
aljl n®™now”’e”ge as to whether any other person administered
0 r. Nichols; I can’t tell whether he had drank before my arri-
;a orn°l;5the stimulants were there when | arrived; the stirnu-
H ~ as &veu to produce re-action; it is given for that purpose;
~  know that it was whiskey that was given to Mr. Nichols is
la by those persons; | did not examine it; |

arged Mr. Nichols from three dollars to five dollars for each

r mary visit; sometimes we charge as much in the city; it

pen s upon circumstances, and the nature of the disease or
treatment required.

Charles A. Beach, being duly sworn, says :

bef ~AVecN ~ere f°r about ten years; for about five years

the’re r6§ War ~ was engaged in the lIron railing business; since
war 1 nave been in the saw mill business; | know the plaintiff
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in this cause; was with him when he washurt; it was in Law
rence street, by Condict & Horton’s building; we were on our
way to New York, going through Lawrence street towards Market
street; we left Mr. Nichols’ office, passing through Clinton street,
and so along Lawrence street, on the west side thereof; on reach-
ing that building, there was a truck,.l believe of the defendants,
backing up to the sidewalk; | was going by myself and Mr.
Nichols followed; he just touched me by the arm, as if to stop a
moment; | think I passed right on and he followed me; we looked
10 up a minute, thinking that the truck was about backing up ; I got
through, and Mr. Nichols was caught by the hind end of the truck,
between it and the iron railing or platform affixed to the said
building; there were two flags across the gutter, making it level
with the sidewalk, to enable them to back up on the walk; 1 first
noticed the flagging since my last return; 1 have been back for
about six weeks; did not see the flagging or know of it at the
time we were passing; | supposed, as | naturally do, that a truck
backing up would strike the curb, as usual, and stop; there wasa
man driving the truck, on the truck, as it was backing up; he saw
20 us, I am sure; | think there was a remark made by either thei
driver or the man that stood near the hind wheel of the truck
exclaiming, “ stop;” the truck was stopped for a moment, at the;
instant the man said stop, before | passed through; just the instant
we passed; we supposed there was time enough to go through,l
and we passed along; one or the other of those men said stop,
and | supposed we could go right on, thinking the curb would
have stopped it, and should have done so, if it had not been forthe!
plaintiff; 1 think | heard the man at the wheel say something,!
but can’t remember positively what he said; he told the drivertol
30 start up, that he had killed the man, or something to that eftect,
the plaintiff was then fast between the wagon and the plattorm|
which the driver did immediately, and the plaintiff was extnca
ted; the wagon was a two horse platform wagon, no sides to i3
only rungs; there was nothing on the wagon; | think they werg
backing up to the platform to load; | heard, at the time, tha j
wagon belonged to the defendants, but | did not notice any nmar
on the wagon; the plaintiff was hurt in the position e®@
bed; after the truck started up and left, he called for nep> j
looked pale, and said they have killed me; 1 think plain i
40 one hand on the grating; he did not fall; he did not comP/IS
the time, until after he was got into the office of Condict ~ .j
ton; when the truck struck him he exclaimed they have 1
me; plaintiff put his hands across his bowels; that waSj ®
in which he particularly showed his distress; he was helped j
the office, I think, by three men, and laid down on the loung”
sofa; he did not appear to have any action for a time, nor, c0™e
he tell where he was hurt; faintness appeared to meto e
reason; he wanted me to get a stage and take him home
wife, but he gave no reason why; a Doctor was sent | rh 1
£0 came in about fifteen minutes; there was some whiskey i &
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out and some of it given to him ; he could not speak, couldn’t say-
much] | was in the room about five minutes, and the Doctor then
told me to go after Mr. Nichols” brother; on my return | found
the Doctor and the plaintiff had left for Orange ; | saw the plain-
tiff 1 think the next day, at his house in Orange; found him sick
in bed; they refused at first to let me see him, because they said
they were required to keep hirfi quiet; however, after informing
the family who I was, | was allowed to see him ; soon after that
I went to New Orleans.

Being Cross-Examined, witness says :

We left the plaintiff’s office between nine and ten o’clock, that
morning; cannot tell how near to ten o’clock it was ; the office is
adjoining the Post Office ; we went through Broad street as far as
Clinton street, then passed down Clinton street till we came to
Lawrence street; there was no obstruction on Lawrence street,
between Clinton and Market streets, whereby the truck was hidden
fromview; the truck was near the corner of Market street in
Lawrence street; there was a free and unobstructed view of the
whole block, from Clinton to Market streets, but we did not observe 20
the truck until we came up to it; | think the space between the
rear of the wagon and the platform, as we came up to it, was
between three and four feet; we observed the wagon backing
when we were ten or fifteen feet from the wagon; that was the
first we saw of it; we were not in any particular hurry to get to
the depot; I mean the Market street depot; we had sufficient
time to reach the depot for the ten o’clock train; we left early, to
give me a chance to see a man at the depot, about some business ;

I don’t remember that we wei*e unusually absorbed in conversation
while going along Lawrence street; | saw one man on the truck; 30
that was the driver; | am sure ; he appeared to be backing up ;
he held the reins in his hands, looking at his horses, as he was
backingup; | only noticed one man at the hind part of the truck;
he was standing in the street, not on the walk, close by the truck;
| cannot tell you how far the bottom of the wagon extended
beyond the wheels ; I don’t think the hind part of the wagon was
three or four feet from the platform of that building; we could
have passed through between the wagon and the platform with
the wheels against the curb; | should think the width of the side-
walk, between the curb and that platform, is about six feet; | 40
oant tell whether it is five or six feet in width ; it is not more
than six feet in width ; I am a manufacturer of iron railings ; my
judgment is as good about the width of the walk as of the inter-
vening space | have described for us to pass through, if | took
any notice of it; plaintiff and myself walked side by side along
awrence street; | think | had the inside; we walked abreast of

e wagon, | then passed ahead and got through ; | don’t remem-
er why we separated on arriving at the wagon; | went ahead ;

ont remember speaking to the man in the street; I can’t tell
~ ether | should know the man that stood near the rear of the 50
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truck j | should know the man that drove it; the building spoken
of is used by Condict & Horton as a harness manufactory they
carried that business on extensively in that building ¢ this platform
was used for the delivery of freight; the flagging is laid across
the gutter to enable wagons to he hacked up to the platform for
the purpose of receiving or delivering freight; the wagon was in
the act of backing when we first saw it; they had just made a
halt; had been backing and the man said “ stop ;” we supposed it
was to let us go through, though I would have gone through any-
how, but for Nichols touching my arm; we were ten feet or 0
off when they made the halt; on our way we had stopped at the
Life Insurance Company’s office; we did not start with the inten-
tion> particularly, of taking the ten o’clock train, and I expected
to meet a man there; I know Stephen B. Sanders; | saw M.
Sanders shortly after the occurrence, about some carriages which
I bought, and may have stated something to him about the occur-
rence ; | don’t think that I told Mr. Sanders that we thought we
had sufficient time and room to pass through, and that in attempt-
ing to pass the plaintiff got caught; | wanted to see a person by
the name of Slate at the depot; he was coming by the Washing-
ton train; | told him I would be at the depot with a friend; |
don’t know when that train passes through; | expected to meet
him; 1 don’t remember wchat our intentions were; we were notin
a hurpy; the person that 1 was to meet at the depot told me he
would wait over one train at the depot.

Hit. Bethuel L. D odd, being recalled, says:

The first fgg ge | find on my book, which | have here, siin
December, 4 I don’t remember the date of the first visit to
the plaintiff; | have only one chargigabq;mst him in December; |
again attended plaintiff in August, all my charges against
the plaintiff amount to one hundred and eight dollars and seventy-
five cents, of that amount about one hundred dollars is formy
attendance upon the plaintiff personally; the other charges ae
for atten(i-%re e upon his family; I made him seven visits in No-
vember, y for which 1 have Chfg@ﬁd thirty-five dollars and
fifty cents; one visit in December charge fiv % llars; the
services | have charged in January and February, 8 ?) were to
his family; | have n(j.gé?rges for either of the months of March,
May, June or Jlig/ for services or attendance upon plain-
tiff; in August, 6 he is charged for nine visits and medicines,
forty-six dollars and fifty cents, in the aggregate; | find the
charges against him, which | know were for him persngé , eighty-
seven dollars; when | saw the plaintiff iu August, y he told
me that he had been to New Orleans; he then complained of pain
in his bowels, excessive wakefulness, pain in the head, and had
fever generally ; he said he was in the timber business; | thought
these symptoms were from the injuries.

Charles Baldwin, being sworn, says :
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I live in Orange ; | was in the horse car in which the plaintiff
was; | got into the carat the corner of Broad and Market street;
| sawaman lying on the seat whom 1 recognized as Mr. Nichols ;
I went tip to his house; | had to pass my own house on the way,
which | did in order to assist him ; as | entered the car, the plain-
tiff spoke to me, saying, “ 1 am glad you are here ;” he continued
to hold my hand until we reached his home; he complained of
pain in his bowels, was restless; | discovered he was pale ; there
was a cold sweat on his face, about which | felt alarmed ; 1 opened
the window to give him air ; he enquired whether he was most
home; | administered to him ; we wiped his face and fanned him ;
on arriving at his house, we carried him up stairs; on taking off
his stockings, we found his feet cold ; | left him comfortable, in
about half an hour afterwards; | called there every day; did not
see him daily; they wanted to keep him quiet ; | did not take
particular notice of the time; it was about ten o’clock, in the
morning, when | was going home and entered the car; | did not
see Dr. Dodd in the car.

Being Cross-Examined, says:

| live a few blocks away from where the Plaintiff lives; it was
about ten o’clock, in the morning, when | entered the car on the
cormer of Broad and Market street; | don’t know whether it was
cold weather ; I think Mr. Nichols went South after that, hut
don’t remember how soon afterwards; Mr. Close and the conduc-
tor was with us ; | don’t know the conductor’s name.

Abraham P. Meeker, being sworn, says:

| was the conductor of the horse car that took Mr. Nichols up
to Orange; we took him in at the corner of Market and Lawrence
street, here in Newark; | don’t know who brought him in; he
was carried in; he appeared pretty near dead; he looked pale,
appeared without strength; |1 don’t remember hearing him say
anything; lie was carried out of the car at Orange; Mr, Close
was one of the persons who assisted in carrying the plaintiff.

Being Cross-Examined, says:
think it was a year ago last fall; | don’t remember the
fflonth; it was neither warm weather nor cold; it had been raining
1pxtem°rran&5 the track was slippery that morning, in consequence
infleH  ~ r'mM mm was broughtinto that car about ten o’clock,
of‘t6 T ?noon» 1 was the conductor of that ear and had charge
MV / ~“member whether it was the car that leaves the

thi* if sreerG fE at 9.55 or 10 o’clock and twenty minutes, in
e Arorng; it was either one or the other; it takes us about two

wUeij *° reach Lawrence street, after we leave the depot; it
sei her a stormy morning or it had been raining.

Theodore A. R oes, being sworn, says :

in Ko™ -keeper for J. E condict & Co., and was so employed
vember, 1S64; | remember tbe occasion of an express
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50



Being Cross-Examined says:

lhe box Xhave spoken of was about two feet one way and
fourteen inches long; it contained hardware, and was the usual
20 size box in which we shipped goods of that description: the box
was heavy; | noticed the wagon first as it was passing down
Market street, but did not otherwise see the wagon before the
accident; | saw no mark on the wagon on Lawrence street; |
have left orders myself at the Express Company’s office, and hed
seen the same person that came that morning for the box before;

I think there were two persons on the wagon that | saw going
down Market street; | saw that wagon turn the corner of Law
rence street; | suppose that the platform spoken of was constructed

to facilitate the transaction of our business; | have been employed
30 in that building for upwards of twelve years; the platform wes
used for receiving goods; heavy freight was usually delivered
there; for a time the entire gutter was covered over with flag-
ging, but as the gutter was getting stopped up, all the flagging,
except the two pieces which are now left, were taken up; this
platform has been used considerable, since 1860, for receiving and
delivery of freight; we were doing a heavy business since the
war; those boxes of hardware were heavy and delivered from
that platform ; other wagons were backed up to that platform to
receive and deliver freight; | can say that this occurred at least
40 once a day, but | have seen it done oftener; it was about nine
o’clock in the morning when | saw the wagon; the box which
they were to take was to go by the morning express, which leaves
New York about ten o’clock; the box was to go to Cincinnati; |
don’t know why it was necessary to send it so early; ldont
think there was more than one box on the wagon; 1 have fre-
quently seen Mr. Nichols at the office in that building; he came
more frequently twelve years ago than he did subsequently; since
Stephen H. Condict retired from the firm the plaintiff came there
but seldom, but during the time Mr. Condict’s residence was being
50 altered he came frequently; he also came frequently while the
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Horton home was built; I can’t remember the man in charge of
the waoon; | only know that man’s name from the signature of

the receipt which he signed in my presence ; all | know about
the men on that wagon being the defendants’ servants, was that
they drove the wagon; | can’t swear positively that those men

were the defendants’ servants; | think the box which | saw on
the wagon was on it while passing down Market street; | did
not notice anything else on the wagon.

David Close, being sworn, says :

I live in Bloomfield; I saw Mr. Nichols in the horse car; | got
into that car, about ten o’clock, at the corner of Broad and Orange
street, in this city ; it may have been a little after ten o’clock ;
I went home with Mr. Nichols; he appeared to be injured but I
cannot tell to what extent; he complained of his bowels; | sup-
pose he had but little strength ; he was helpless ; | did not observe
any particulars ; | helped him out of the car and in carrying him
into the house; can’t tell whether he could walk ; he appeared
weak.

Being Cross-Examined, says :
| did not see Mr. Nichols again until the next spring; | think

I met him at Orange; | cannot tell when it was; I think three
or four months afterwards.

Samuel C. Bowlby, being sworn, says:

| live at Vienna, in Warren county; | am in no business at this
time; 1 was in the express business while I was here ; | know
Mr. Nichols, the plaintiff; | was present when he was injured;
| stood on the walk, on the north west corner of Market and Law-
rence streets, at the time; | had been in the house and just came
out;#what | first saw was they drove away from the walk and
immediately turned the horses to the left quick, and back up
quick; the horses were turned, to the left, towards Commerce
street; I thought they wanted to get on the flagging; the horses
seemed to be unruly, | thought, and the driver had trouble to
control the horses; Mr. Nichols and Mr. Beach came along Law-
rence street; they thought they could get through as the wagon
drove up; | saw the driver holding up a little, and as they came
up he advanced the horses and they undertook to get through;
one did, the other got caught; there was another man near the
wagon; it was one of the express men; the driver seemed to
heed, but they were coming back too quick ; he made a motion as
u to stop them ; | was very much excited; the whole thing was
done so quick that although the man tried to stop the horses it
appeared impossible ; this man stood on the ground, on the upper
side of the wagon from me ; he was one of the express men, but
I don’t think I knew him; as the wagon was coming back the
®an hallooed don’t back against the men; | was the first that
had hold of Mr. Nichols and helped carry him into the building;
he made a great ado and | sent for the Doctor; | did not think
edlive but for a few minutes.
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Being Cross-Examined, says:

liad tlle lines in his baﬂd same
guide the horses9 | did not notice any man speak t0 M. Beach

after the occurrence ; a man can stand on the wagon, behind the
dmei s seat, and drive ; | think the driver stood on the tuck
behind the seat; that is frequently done.

Ttie Said Counsel for the “plaintiff thereupon offered the ordi-
nances of the city of Newark in evidence, and referred to and
]Oread m evidence to the jury the seventy-eighth section of the
ordinances, relating to streets and highways in the city of Newark

m the words following, viz :
&e 73 I\b lead, rice, drawy ek ardhive
slequlsimed?ddf%Md O aryam

a%?,'ﬁ@%%”pm\t e R m?&/'éym%é%’

The said plaintiff thereupon, by his said Counsel, rested his
case.
on N Whereupon the defendants, by their said Counsel, moved the

N j=rant to th® defendants a non-suit against the said plain-
tilt in this cause, on the ground and for the reason that the plaintiff

was bound to prove, not only that the injury by him sustained
was caused substantially and proximately by the negligence of the
efendants, but also that he, the said plaintiff, was free fromneg-
igence, ana did not, by his own conduct, contribute to the injury
complained of, and the plaintiff in this case having failed to meke
proof accordingly, the said defendants were entitled to a non-suit
against the said plaintiff in this behalf.

The Court thereupon refused to grant the said motion to no
suit the plaintiff, to which last ruling of the Court the defendants,
by their Counsel, excepted, and prayed that a bill might be sealed,
and it is sealed accordingly.

# D aniel Haines, [I.s]

Wheleupon the witnesses on the part and behalf of the defend-
ants were sworn and examined, and the jury having been addressed
by the Counsel for the respective parties, the Court charged the
jury in reference to the plaintiff’s damages in this case, as follows,
vIiz |

‘““It is the province of the jury, and you have a right, not

40 only to take into consideration the suffering to whieh the plaintiff
was subjected at the time of the injury, but also the physical
suffering, if any, to which the plaintiff may hereafter be subjected
by reason of the injury then sustained.”

To which”™ portion of the said charge of the Court, the defend-
ants, by their Counsel, excepted, and prayed that a bill might he

sealed, and it is sealed accordingly.
r ! ’ Daniel Haines, [I.sJ

The jury thereupon retired for their consideration of the ease,
and returned into said Court with a verdict in favor of the said

00 plaintiff against the said defendants, assessing the said plaintiff’s
damages in that behalf, at four thousand dollars.
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Supreme Court.

HINBNVEREEAES O
Vs. V Opinion.
JDAHNY NG4S

1. A deposition taken de bene esse before a Master in Chancery
ofthis State, who certified that the witness was duly sworn, held
sufficient.

2 That the Master allowed the witness, who was the Plaintiff,
during his cross examination, to answer in private with his coun-
sel, is not such an objection as will require the court to reject the
deposition.

3. In an action for damages, by loss of time, &c., occasioned by
apersonal injury to an architect, held that the Plaintiffas a wit-
ness might be asked what were th§ average profits of his business.

4. It is not error to refuse a nonsuit because the Plaintiff did
not positively prove that the injury of which he complained was
notin part occasioned by his own negligence, where the evidence
is doubtful, or the inference to be drawn from the facts uncertain.

This was a writ of error to the Circuit Court of the County of
Essex, and was submitted on briefs by Borcherlingand Williamson
for plaintiffs in Error, and by Parker and Keasbey for defendants
before the Chief J ustice and justices E Imer, Dalrymple and
Bedle.

The opinion ofthe Court was delivered by E Imer,J. Upon the
trial of this cause, several exceptions were taken to the ruling of
the Court, and these exceptions are now relied upon as reasons for
reversing the Judgment.

The first exception was to the admission, as evidence, of the
deposition of the Plaintiff in the Circuit Court, as a witness, taken
cHaeess, before a Master in Chancery ofthis,State ; who certified
that the witness was “ duly sworn”*but did not state in the words
ot the statute, Nix. Big. 926, No. 13, that he was sworn to testify

e whole truth. It has always been held that the statute, being
jnderogation of the Common Law, must be strictly pursued ; but
ere the deposition was taken by an officer acting under the Laws
? ™s State, who certifies that the witness was duly sworn, which
jsequivalent to a statement that he was sworn in the legal form ;
° speak the truth, the whole truth, and nothing but the truth.

e second exception w*as for refusing to reject the deposition,

1 16 ganoid that while the said witness was under cross-exami-
da'tllp ~ aster» notwithstanding the objection of the Defen-

0 s Counsel, allowed a private interview and conversation

MaT6r* Sa™ w”ness and his Counsel. The statement of the
sens, “The witness here expressed a wish to speak to his

K4
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was your average annual profits in your business?
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