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BILL OF COMPLAINT AS AMENDED. 

Filed D·ecember 14, 1927. 

· 1n Chancery of New Jersey 
To His Honor Edwi11i Robert Walker, Chan1cellor 

of the State of New Jersey: 

The c.omplainant, C. Theodore · Herrmann, as 
administrator with the will annexed of Henry V. 
Herrmann, late of the Cit~y of Summit, in the 
County of Union and State of New Jerse-y, re-
spectfully shows unto your Honor: 

1. Henry V. Herrma11n, late of the City of 
Summit, in the Coun,ty of Union and State of 
New Jersey, departed this life on the 13th day of 
May, 1924, having first duly made and executed 
his last ,vill and testament bearing date the 16th 
day of J anuar)r, 1911, and a codicil thereto bear-
ing date the 15th day of February, 1915, which 
said will and codicil were on the 4tl1 day of De-
cember, 1925, ad1nittad to probate by decree of 
the Prerog ·ative Court, and by decree of the Pre-
rogative Court n1ade on the 27th day of Decem-
ber, 1926, the complainant was duly appointed 
administrator with the ,vill annexed of the said 
Henry V. Herrmann, and thereafter and hereto-
fore letters of admi11istration with the said will 
a11d codicil annexed ,vere by the Ordinary of the 
State of N evv J erse~y granted to the complai11a11t, 
vvhich letters are still in full force and effect. A 
copy of the said ,vill in hereunto annexed and 
marked '' Exhibit A'' and made part hereof, and 
a copy of the said codicil is hereunto annexed, 
marked '' Exhibit B '' and made part hereof. 
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Bill of Complai11i as A1nen ,ded. 

2. Prior to the appointment of the complain-
ant as administra,tor with the ,vill annexed the 
estate of Henry V. Herrmann, deceased, was ad-
ministered by the New Jersey Title Guarantee & 
Trust Com.pany, administrators pendente lite, 
which said administrator pendente lite has par-

10 tially administered the estate of the said decedent 
but did not fully administer the same. 
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3. There has been left to be administered by 
the complainant, among other things, the fixing 
of the transfer inheritance tax due to the State of 
New Jersey. This tax cannot be fixed, deter-, 
mined or paid until the questions of doubt and 
difficulty arising on the face of the said will and 
codicil are decided. 

4. Tl1e said ,decedent left hin1 surviving as 
his sole heir and next of kin C. Theodore Herr-
mann, his br_other. ·C. Theodore Herrmann had 
previously been n1arried to Grace Cra11stoun 
Herrmann, and by her had two ehildren, Gladys 
I-Ierrmann, daughter, and Vietor I-Ierrmann, a, 
son, both of whom are now of full age. Prior to 
the death of Henry V. Herrmann, C. Theodore 
Herrmann had divorced Grace Cranstoun Herr-
man and intermarried with Ruth Eileen Herr-
man. Hereto£ ore th.e said C. Theodore · Herrman 
has by due proceedings taken adopted as his 
daughter, Dorothy Eileen I-Ierrn1an11. 

5. Alfred S. Brown, named in clause Tenth of 
the will of said Henry V. Herrmann, survived the 
said decedent, and is still living. 

6. Questions of doubt and difficulty have 
arisen upon the will and codicil, Exhibits A and 
B attached to this bill of complaint, and in par-
ticular with reference to the proper construction 
and legal effect of cla11se Tentl1 in tl1e said will. 
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Bill of Coniplaint as Amen ,ded. 

The complainant believes a11d alleges the fact to 
be that all parties interested admit that in and by 
the said Tenth clause C. Theodore Herrmann has 

- an undoubted vested valid life interest in posses-
- sion. The said C. Theodore I-Ierrman11 claims 

that all of the gifts over after the gift to him for 
life are either invalid and void as violative of the 10 
Rule Against Perpetuities, or, if the gifts in ques-
tion tl1emselves are not violative of that Rl1le, 
they are so closely intern1i11g·led witl1 the gifts 
void as violative thereof that by a proper con-
struction of the said clause standing by itself 
and as modified by the codicil Exhibit B they fail, 
too. The said C. Theoq.ore Herrn1ann also eo11-
tends tl1at all of the gifts over after the gift to 
him for life in clause Tenth of the will, Exhibit 
A, as modified b3T the codicil, Exhibit B, being · 2-0 
void, the testator I-Ienry V. I-Ierrn1ann died intes-
tate thereof, and that there is a resulting trust in 
favor of the said C. Tl1eodore Herrmann as sole 
next of kin and heir at law of the testator, Henry 
V. Herrma11n, deceased. Tl1at being the case, the 
said C. Theodore Herr1nann also contends that 
there is a merger of tl1e life interest given to hjm 
by the will and the interest i11 fee or absolutely 
i11 remainder vesting i11 him by intestacy and re-
sulting trust as aforesaid, so tl1a1,t he, the said C. 30 
Theodore IIerrmann, is novv presently vested 
vvith the whole beneticial i11terest under the Tenth 
clause of tl1e said vvill, a11d is entitled to imn1e-
diate possessio11 of all the residuary estate of 
He11ry V. I-Ierrn1ann, deceased. 

7. Grace Cranstol1n I-Ierrma11n, Gladys Herr-
mann and Vietor Herrmann deny the contention 
as aforesaid of C. Theodore Ilerrmann, and con-
te11d tl1at he has no other interest in the residu-
ary estate of I-Ienry 'l. IIerr111a11n except the life 40 
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Bill of Co1n1Jlai11it as Anien .ded. 

interest under the Tenth clause of the said will. 
They also several1% claim that they have inter-
ests in the residuary estate of C. Theodore I-Ierr-
mann, the exact kind or nature of which the com-
plainant is not fully advised of, but which inter-
ests are inconsistent with the claim . of C. Theo-

10 dore Herrmann. 

8. Alf red S. Brown contends that he is en-
titled to ,the sum of ten thousand dollars under 
clause Tenth of the said will. 

9. Dorothy Eileen Herrmann contends that 
she is entitled to share as one of the children of 
·C. Theodore Herrmann on the same· basis with 
Gladys Herrman11 and Vietor Herrmann, and as 
on.e of the -children of C. Theodore Herrmann 

20 l1as an interest under the Tenth clause of the ,vill 
of Henry V. Herrmann, deceased. 

10. Most, if not all, of the fore going claims 
are mutually inC(??Sistent, and all of them are in-
consistent witl1 the claim of C. Theodore Herr-. mann. 

11. The complainant cannot safely proceed 
with the administration of his trust as adminis-
trator with the will annexed of Henry V. Herr-

30 ma11n, deceased, so long as the aforesaid ques-
tions of do11bt and difficulty arising · upon the will 
and codicil of Henry V. I-Ierrmann, deceased, re-
n1ai11 unadjudicated, and until he be advised by 
this Honorable Co11rt as to his duties in the 
premises, and until the rights of the several 
parties in the estate of I-Ienry V. Herrmann, de-
ceased, be adjudged, fixed and determined. 
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Bill of Complai11i as Amen .ded. 

The complainant is without relief except in this 
Honorable Court, and the ref ore prays that: 

1. Gladys I-Ierrmann, Vietor Herrmann, Grace 
Cranstoun Herrmann, Dorothy Eileen Herrmann, 
Alfred S. Brown, and C. Theodore Herrmann in-
dividually, who are the . defendants to this suit, - 10 
may answer this bill of complaint and ea-eh state-
ment therein made. 

2. This Court do construe the lasit will and 
. -

testament and codicil thereto of He11ry V. Herr-
mann, deceased, and ,do fix, adjudge and determine 
the rig ·hts and interests of the several defendants 
as betwee11 themselves in and to the estate of 
I-Ienry V. Herrmann, deceased; a11d that the com-
plainant be advised by this I-Ionorable Court as 
to his duties in the premises. 

3. A ,vrit of subpoen .a issue, commanding the 
defendants and each of them -to answer this bill 
of coin plaint, and stand to_ and abide by such de-
cree as this Court 1nay make in the premises. 

~fcCARTER & ENGLISH, 
Solicitors of Complainant. 

G. ,,T. C. ~fcCARTER, 
Of Cou11sel. 

Exhibits A and B are printed as E·xhibit C. 1. 
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ANSWER OF DEFENDAN ·T, 
ALFRJnD S. BROWN. 
Filed March 22, 1928. 

C. THEODORE HERR.MANN, as Ad-
10 ministrator, etc., of Henry V. On Bill, etc. 

Answer of 
Def en.dan.t, 
Alfred S. 
Browri 
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Herrmann, dee.eased, 
Complainant, 

vs. 
GLADYS HERRMANN, and others, 

Def eridants. 

This defendant, ALFRED S. BRovvN, answer-
ing the Bill of Complaint, says: 

1. Paragraph one is admitted so far as the ad-
mission to probate of the Will of said Henry V. 
Herrmann is concerned, but so far as the subse-
quent allegations of paragraph 011e are con-
cerned, t~is defendant has no knowledg ·e or inf or-
ma tio11 Sl1fficient to form a belief. 

2. Paragraph two is admitted, so far as the 
allegation that the Estate of Henry V. Herr-
mann, deceased, was admi11istered by the New 
Jersey Title Guarantee and Trust Company, Ad-
ministrator Pendente Lite, is concerned, but so 
far as the Sl1bsequent allegations · in said para-
graph are concerned, this defendant has no 
knowledge ·or information sufficient to form a 
belief. 

3. Def e11dant has no knowledge or inf orma-
tion sufficient to form a belief as to the state-
ments in paragraph three. 

4. Paragraph four is admit 1ted except as to 
40 the allegation that prior to the death of Henry V. 
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Answer of Defendant, Alfred S. Brown. 

Herrmann, C. Theodore Herrmann had divorced 
Grace Cranstoun Herrmann, and inter111arried 
with Ruth Eilene Herrm~nn, and that hereto-
£ ore the said C. Theodore Herrmann had by due 
proceedings taken, adopted as his daughter Doro-
thy Eilene Herrmann, and as to such allegations 
defendant has no knowledge or information suffi- 10 
cient to form a belief. 

5. Paragraph five is admitted. 

6. Def e11dant has no knowledge or inf orma-
tion sufficient to form a belief as to the state-
ments in paragraph six, that qt1estio11s of doubt 
and diffieulity have arisen upon the Will and Codi-
cil, Exhibits A and B attached to the Bill of 
Complaint, and in particular ,vith refere11ee to 
the proper constr11ction and legal effect of clause ~O 
tenth in the said Will, and as to the other state-
ments in said paragrap 1h six, this defendant 
denies said statements. 

7. Defenda11t has no knowledge or informa-
tion sufficient to form a belief as to the state-
ments in paragraph seven. 

8. Paragraph eight is admitted, but defendant 
alleges his contentio11 to be that he is only en-
titled to said sun1 t1nder and subject to the condi-
tio11s and contingencies hereinafter set ot1t. 

9. Paragraph nine is denied. 

10. Paragraph ten is adn1itted. 

11. Paragraph eleven is denied. 

12. Defendant alleges the fact to be that i11 
and by said tenth clause of the-Will of Henry V. 
Herrmann, the residuary estate of said testator 
is vested in Trustees i11 tr11st to collect the in-

30 

40 
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Answer of Defendant, Alf red S. Brown. 

come thereof and after paying therefrom all 
taxes, assessments, water rents, charges and ex-
penses of every kind conneeted with the protec-
tion and n1anagement thereof, to pay the residue 
of said rents, interest and in.come unto the said 
C. Theodore Herrmann, during his natural life, 
and this defendant alleges that the said C. Theo-
dore Herrmann has no other -or g-reater interest 
under tl1e said tenth clause than the right to re-
ceive from the Trustee or Trustees of said Will, 
the residue of the rents, i11terest and income of 
the said residuary estate, · after payment there-
from of all taxes, assessments, water rents, 
charges and exp,enses as in said tenth clause pro-
vided. And further alleges that said will pro-
vides that upon the death of the said C. Theodore 
Herrmann, the residuary esta~e shall be divided 
into as many e-qual shares as there are children 
of the said C. Theodore Herrmann, living at the 
time of his decease, and directs the Trustees to 
set apart 011e of such shares for each child and to 
collect the rents, interest and income arising from 
such share and after paying therefrom all 
charges a11d expe11ses connected with the protec-
tion and n1anag·ement thereof, to pay the residue 
of said rents, interest and i11eome u11to the child 
for whose benefit the said share shall have been 
so set apart, during his or her natural life, and 
upon tl1e death of such child, to pay over the prin-
cipal of such share unto the iss11e of such child, 
and in default of issue then living, then to the 
surviving brothers and sisters and the issue of 
deceased brothers and sisters of suc.11 child, per 
stirpes, and if there be no such brother or sister 
or issue then living, then to Alfred S. Bro" 7n the 
sum of $10,000 thereof, to Frederick Feibel the 
sum of $10,000 thereof and all the rest, residue 
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Ansiver of Def e1idant, Alfred S. Brown. 

and remainder thereof u11to Grace Cransto11n 
Herrman11, wife of the said C. Theodore Herr-
mann. 

That it is further provided in and by the tenth 
clause of said Will that in the event that said C. 
Theodore Herrmann should not leave hin1 any 10 
child or children him surviving, then upon his de-
cease the said rest, residue and remainder so held 
in trust for his benefit, is given unto Alfred S. 
Brown the sun1 of $10,000 thereof, unto Frederick 
Feibel the sum of $10,000 thereof, and all the rest, 
residue and re1nainder thereof unto Grace Crans-
toun Herrmann, wife of the said C.. Theodore 
I-Ierrmann. 

This defe11dant sa·ys that he is informed and 
believes a11d the ref ore states that at the tin1e of 2o 
the making and exect1tion of said v\7ill by the said 
testator, Henry V. Herrmann, the said · c. 'Theo-
dore Herrn1ann had two children then living, to 
wit: Gladys I-Ierrn1ann, a daughter who was born 
on November 30, 1897; and Vietor Herrmann, a 
son who '\\ras bor11 011 tl1e 24tl1 day of September, 
1906; that the said t,vo ehildren were also livi11g· 
at the time of the death of the said testator, 
I-Ienry V. Herr1na1111, and are still living; th.at 
neither of said t,vo children has ever had issue, 30 
nor has ever been n1arried; that the said C. Theo-
dore Herrn1an11 never has had any other children 
bor11 to hi111; tl1at the said Frederick Feibel died 
before tbe testator, I-Ie11ry V. I-Ierr111ann. 

That t111der and pursua11t to tl1e tenth clause of 
the said ,Vill on tl1e death of the said testator, 
He11ry V. Herrmann, tl1e said Gladys Herrn1ann 
and Victor IIerrmann became and ever since have 
been a11d no,v are vested witl1 an equitable life 
interest in equal shares in tl1c residuarJ r estate of 40 

. 
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10 
Answer of Defendant, Alfred S. Brown. 

the said testator, Henry V. Herrmann, subject to 
·the equitable life mterest ,therein of the said C. 
Theodore Herrmann, and upon the death of 
either the said Gladys Herrman11 or Vietor Herr-
mann, subsequent to the death of the said C. 
Theodore Herrmann, the share of the principal 
of the said residt1ary estate in which the one so 
dying has an equitable life i11terest, will vest in 
the issue then living of the one so dying; a11d in 
default of such issue, then in the survivor of the 
said Gladys Herrmann and Vietor Herrmann, or 
his or her issue then living, per stirpes; and if 
there be no such brother or sisiter 'or issue then 
living, then in Alfred S. Brown $10,000 thereof 
and all the rest, residue and remainder thereof 
in Grace Cranstoun Herrmann, the wife of said 
C. Theodore Herrmann, the said Frederick: Fei-
bel to whom the said testator directed the pay-
ment of $10,000 thereof having died before the 
Testator. But i11 the event that the said C. Theo-
dore Herrmann shall not leave any child or chil-
dren him surviving, then the sum of $10,000 of 
said residuary estate is to be paid over to Alfred 
S. Brown, and all the rest, residue and remainder 
thereof to Grace Cranstoun I-Ierrmann, ,vif e of 
said C. Theodore Herrma11n. 

E. S. AT,VATER, JR., 
Solicitor of Defe11da11t Alfred S. Brown. 
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_ANSWER OF DEFEN.DANT, C. THEODORE 
HERRMANN, INDIVIDUALLY. 

Filed April 11, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

C. THEODORE HERRMANN, as 
ad mini s tr at o r, etc., of 
I-Ienry V. Hermann, dec'd, 
dec'd, 

C omplai11ant, 
an.d 

GLADYS H E R R M A N N and 
others, 

Def eridan.ts. 

On Bill, Etc. 

Ansiver of 
Def en.dan.t, 
C. Theodore 
Herrmann. 

The def e11dant C. Theodore Herrn1an11, of 
Freeport, in the County of Nassau and State of 
New York, answering the an1ended bill of com-
plaint in the above-entitled cal1se, says: 

1. I-le ad1nits Paragraph 1. 

2. He admits Parag~raph 2. 

3. He admits Paragraph 3. 

4. He admits Paragraph 4. 

5. He admits Paragraph 5. 

6. Answering Paragraph 6, he admits the alle .. 
gations of fact therein, and that the claims as 
therein stated are made by him, and says that his 
claim as therein stated is well founded in law and 
equity, and that he is now prese11tly vested with 

10 
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An ,siuer of Deferida.Jit, C. Theodore Herrman .n. 

fected · or attempted to be affe-cted by the · 10th 
clause of the will of Henry V. Herrmann, de-
ceased, a11d is entitled to in1mediate possession of 
all the residuary estate of Henry V. Herrmann, 
deceased. 

7. Answering Paragraph 7, he believes that 
Grace Cranstoun Herrmann, Gladys Herrmann 
and Vietor Herrmann, deny his contention and 
claim some i11terest in the residuary estate of 
IIenry . V. Herrma11n, deceased. This defendant 
says, however, that neither the said Grace Crans-
tou .n Herrmann, Gladys Herrmaµn nor Vietor 
Herrmann has any interest whatsoever in the es-
tate of Henry V. Herrmann, deceased. 

8. Answering · Paragraph 8, tl1is defendant be-
lieves that Alfred S. Bro,vn contends that he is 
entitled to the sum of te11 thousand dollars under 
the 10th clause of the will of Henry V. Herr-
n1ann, deceased. ~.l1l1is defendant contends that 
tl1e said claim 'is unfounde,d in law and equity ·, and: 
that the said Alfred S. Brown is not so entitled. 

9 AnS"\vering Paragraph 9, this defendant ad-
mits the allegations of fact therein contai11ed, and 
says that Dorothy Eileen Herrmann is e11titled to 
share as 011e of the children of this defendant on 
the same .basis with Gladys Herrmann and Vietor 
Herrmann, but because neither Gladys Herrmann 
nor Vietor Herr111ann, nor any of the childre11 of 
this defendant is entitled to any interest in the 
estate of Henry V. I-Ierrmann, deceased, the said 
Dorothy Eileen I-Ierrn1ann is not entitled to any 
such interest. 

10. He admits Paragraph 10. 

11. I-Ie admits Paragraph 11. 
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An ,swer of Defendant, C. Tlieod:ore Herrma11tn,. 

Wherefore this defendant prays that the C_ourt 
may construe the last will and testament and 
codicil thereto of Henry V. Herrmann, deceased, 
and n1ay advise the complainan_t as p-rayed for by 
him, and may adju .dge that this defendant's con-
tentions with respect to his in 1terests in the estate, 
of Henry V. Herrmann, deceased, are as herein- 10 
above asserted by him. 

T. BRYANT SMITH, 
Solicitor of Defendant, C. Theo-
dore Herrmann, individually. 

W. MORTEN CARD-EN, 
Of the New York Bar, of' Counsel. 

20 
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ANSWER OF DEFENDANT, 
GRACE CR4NSTOUN HERRMANN. 

Filed April 25, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 

Complainant, 
and 

GLADYS HERRMANN and others, 
Defendants. -

Ariswer of 
Def endafit, 
Grace Crans-
toun Herr-
marin. 

The defendant, Grace Cranstoun Herrmann, 
residing in Summit, Union County, New Jersey, 
answering the complai11t of C. Tl1eodore Herr-
mann, says: 

1. She admits the allegations of paragraphs 1 
and 2 of the complaint. 

2. She denies the _allegations of paragraph 3 
of the complaint. 

3. She admits that Henry V. Herrmann left 
him surviving C. Theodore Herrmann, l1is 
brother, and that the said C. Theodore Herrmann 
married this defendant, and that by her the said 
C. Theodore Herrmann had two children, a 
daughter, Gladys Herrmann and Vietor Herr-
mann, a son, both of whom are no,v of full age ; 
she denies that the said C. Theodore Herrmann 
prior to the death of said I-Ienry V. Herrmann 
or at any time has legally divorced this defend-
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A,nswer of Grace Cranstoun Herrman111. 

ant, or leg·ally intermarried with Ruth Eileen 
Herrmann, and she denies that the said C. Theo-
dore Herrmann ever leg ·ally adopted as his 
daughter, Dorothy Eileen Herrmann, and al-
leges that any proceedings which may have bee11 
instituted by said C. Theodore Herrmann were 
instituted i11 a foreig ·n domicil fraudulently and 10 
that any alleged decree thus obtained by said C. 
Theodore Herrmann is not recognizable in the 
State of New Jersey. 

4. She believes the allegatio11s contained in 
paragTaph 5 of the complaint to be true. 

5. She de11ies the allegations contained in 
parag-raph 6 of tl1e complai11t. 

6.. This defendant in answer to paragraph 7, 
alleges that tl1e doubts urg ·ed by complainant re-
specting the last will and codicil, and particu-
larly that part complained of, does not genuinely 
exist, and that the testam .entary disposition of 
the estate made by the deceased in so far as it 
affects this defendant is that if this defendant 
survives C. Theodore Herrma11n, and their t,vo 
children Gladys Herrma11n and Vietor Herrmann, 
she takes the residl1e of the estate upon the 
death of said C. Theodore Herrman11. 

7. This defenda11t admits that the defendant 
Alfred S. Brown is entitled to the sum of $10,000 
l1pon the happening of the co11tingency under 
,,vl1ich the same is bequeathed to him i11 a11d bJ 
said last ,vill and codiciL 

8. This def e11dant has no knowledge of any 
person know11 as Ruth Eileen Herrmann, but 
de11ies tl1at Sl1ch a person is entitled to share 

20 

30 

us one of the cl1ildren of said C. Theodore Herr-
mann on tl1e same basis \vith Gladys Herrmann 40 
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Answer of Grace Cranstoitrt Herrmann. 

and Vietor Herrmann as one of the children· of 
the said C. Theodore Herrmann, because the 
said C. Theodore Herrmann has but two children 
entitled to participate in and by said last will 
and codicil, viz: the children born to him, Gladys 
Herrmann and Vietor Herrmann. 

9. This defendant admits that the claims 
therein set forth respecting her interest under 
said last will and codicil are inconsistent with the 
claims set out in the bill of com.plaint in behalf 
of C. Theodore Herrmann, and this defendant 
su·bmits that the claims of said C. Theodore Herr-

I 

mann individually are falsely urged and without 
merit, and that the complaint filed by him herein 
should be dismissed with costs. 

20 JOSEPH A. DUFFY, 

30 

40 

L. EDWARD HERRMANN, 
Solicitors for and of Counsel with Defendant, 

Grace Cranstoun Herrmann. 
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ANSWER OF DEFENDANTS, GLADYS HERR-
MANN AND VIE.TOR HERRMANN. 

Filed April 25, 1928. 

IN CHANCERY OF NEW JERSEY. 

Betweeri 

C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. If errmann, deceased, 

C omplairia1it, 
and 

GLADYS HERRMANN a11d others, 
Def endarits. 

A.nsw-er of 
Defendants, 
Gladys II err-
mann, and 
Vietor Herr-
mann. 

The defendants, Gladys Herrmann and Vietor 
Herrmann, residing in Summit, Union County, 
this State, answering · the complai11t of C. Theo-
dore Herrma11n as administrator ,vith the will 
annexed of Henry V. Herrmann, say: 

1. They admit the allegatio11s of paragTaphs 
1 and 2 of the complaint. 

2. They deny the allegatio11 of paragraph 3 
of the complaint. 

3. They admit that He11ry V. Herrmann left 
him Sl1rviving C. Tl1eodore Herrmann, his 
brotl1er, and that the said C. Theodore Herrmann 
married Grace Cranstou11 Herrmann, and that 
these defendants were born of said marriage and 
tl1at both are of age. They hav~ no knowledg ·e 
with respect to the other allegations of said 
paragraph. 

4. They believe tl1e allegations of paragraph 
5 of the complaint. 
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Answer of Gladys a1id Vietor Herrmann. 

5. They deny the allegations of paragraph 6 
· of the complaint. / 

These defendants in answer to paragraph 7 of 
the complaint allege that the doubts urg ·ed by 
the complainant respecting the said will and 
codicil, and particularly that part thereof com-
plained of, do not genuinely exist, and that tl1e 
testamentary disposition of the estate made by 
the deceased is plain and susceptible of but one 
valid a11d legal construction, viz: That testa-
tor's executors hold the residuary property in 
trust to pay the net income tl1ereof to C. Theo-
dore Herrmann, a brother during · his life and 
upon his death to his children then surviving 
equally during their respective lives; and upon 
their deaths, the share of the estate of each de-
ceased child shall be paid over to his or her 
issue then living ·. 

That accordingly the said C. Theodore Herr-
mann has a vested equitable life estate, and these 
defendants, in the event that they survive him, 
vvill take a vested life interest in equal shares. 

6. These defendants admit that the defendant, 
Alfred G. Brow11, is entitled to the sum of $10,-
000, upon the happening of the contingency which 
the said is bequeathed to him in and by said will 
and codicil. 

7. These defendants do not kno,v, and have 
no knowledge of any person by the name of Ruth 
Eileen Herrmann mentioned in paragraph 9 of 
the complaint. They deny that said Ruth Eileen 
Herrmann is a child of the said C. Theodore 
Herrmann, or that she is entitled as one of the 
cl1ildren of C. Theodore Herrmann to participate 
under said will and codicil, on the same basis as 
these def e11dants, or that she as one of the chil-
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dren of 0. Theodore Herrmann has any interest 
under the tenth clause of the will of Henry V. 
Herrmann deceased, or any other clause there-
of. 

8. These defendants admit that the claims 
herein set forth respecting the interest of these 10 
defendants under said last will and testament and 
codicil are inconsistent. ,vith the claims of com-
plainant set out in the bill of complaint, as ir1 
behalf of defendant 0. Theodore Herrmann and 
these defendants s11bmit that the claims as set 
out in the bill of complaint of said 0. Theodore 
Herrm .ann individ11ally, are falsely urged and 
are without merit, and that the complai11t filed 
l1erei11 should be dismissed with costs. 

JOSEPH A. DUFFY, ~u 
L. ED 1vV AR .D HERR:NIANN, 

Solicitors for and of Counsel with Defendants, 
Gladys and Vietor Herrman11. 

Formal Replications filed to each answer. 
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C. Theodore l-Ierrmarin ., direct. 

·TESTIMONY. 
/ 

IN CHANCERY OF NEW JERSEY. 

May 31, 1928. 

10 Between 

20 

C. THEODORE HERRMANN, 

Complainant, 

and 
GLADYS HERRMANN, et als., 

Def endarits. 

Transcript of shorthand notes of testimony 
taken in the above-entitled cause before his 
Honor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presence of George W. McCarter for complain-
ant; L. Ed,vard Herrmann for def e11dant. 

C. THEODORE HERRMANN, sworn for com-
plainant. 

Direct exami1iation by Mr. McCarter. 

30 Mr. McCarter: I offer in evidence certified 

40 

copy under the seal of the Prerogative Court 
where the ,vill was proved on the last will and 
testament and codicil of Henry D. Herrmann, 
deceased. 

( Certified copy marked Exhibit C. 1.) 
Mr. McCarter: I will say to your Honor that 

there was offered for probate with the will and 
codicil a second codicil, probate of which was de-
nied, for some unknown reason to me. · The 
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register of the Prerog·ative Court has attached 
that second codicil in here and has just certified 
the last will and testament and codicils added to 
that of Henry V. Herrmann, deceased, but I want 
to have the record show that codicil number 2 was 
denied probate. 

The Court: Why, what was the matter with 
. t 6! 1 . 

Mr. l\1cCarter: I don't know. I ,vas not in 
that phase of the case. Mr. Herrmann may re-
call. 

The Court : Very ,vell. We cannot consider 
it. 

Mr. McCarter: No. 
I also off er in evidence certified copy of the 

decree of tl1e Prerogative Court, directing the 
appoi11tment of the complaina11t as administrator 
with the will and codicil annexed. 

(Decree marked Exhibit C. 2.) 
JVIr. 1fcCarter: I also offer in evidence, de-

cree of the Prerog ·ative Court dated March 31, 
1927, allo,ving the accou11ting· of the administrator 
pende1ite lite. 

(Decree marked Exhibit C. 3.) 
l\1r. McCarter: I also offer in evidence certi-

fied copy of the letters of administration of the 
will a11nexed issued to the complaina11t. 

(Letters of administratio11 marked Exhibit C. 
4.) 

Q J\1r. Herrmann, are you the complainant in 
this case 1 A I am. 

Q What relatio11 " 7as Henry V. Herrmann to 
3rou 1 A A brother. 

Q When did he die 1 A May 13, 1924. 
Q Ho,v old was he at the date of his death 1 

A Fifty-t,vo. 

10 
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C. Th,eodore I-Ierrman,n,, direct. 

Q Was he married 1 A No. 
Q Had he ever bee11 :rµarried t A No. 
Q Did he leave any other brothers or sister 

besides yourself t A No. 
Q How old are you, Mr. Herrmann 1 A Fifty-

two. 
10 Q F.f H b . d°! 1 ty-two now. ave you een m.arr1e . 

20 
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A Yes. 
Q Have you been married more tha11 011ce 1 A 

Twice. 
Q What "ras the name of your first wife f A 

Grace Cranston Herrmann. 
Q Did you have any children by her 1 A 

T,vo. 
Q What ,vere their names 1 A Vietor and 

Gladys. 
Q How old are theyt A Vietor is twenty-

one, Gladys is thirty. 
Q Were they both alive at tl1e date of Henry 

V. Herrmann's death? A Yes. 
Q Did you ever have any other children t A 

One by adoption. 
Q She is Dorothy Eilee11 Herrmann t A 

Yes. 
Q Is she the person named in tl1is order of 

adoption, by the Surrogate Court of Nassau 
Col1nty, N e,v York, exemplified copy of ,vhich I 
show you 1 A Yes, sir. 

Mr. McCarter: I offer in evidence copy of 
an order of the Surrogate Co11rt, Nassau 
County, N e,v York, in the matter of the 
adoption of Dorothy Eileen Richter by Chris-
tian Theodore Herrmann, in which applica-
tion Ruth Eileen Herrma11n joins, said copy 
being dl1ly exemplified in accorda11ce with the 
act of Congress-
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C. Theodore I-I err1nan11, direct. 

Mr. Herrmann: I object. 
The Court : Why 1 
Mr. Herrma11n: It has not been shown 

that the first wife has died; 11or has it been 
shovvn that he was married a seco11d time 
validly and it may become an important 
issue i11 this case. I don't know. 

Mr. l\icCarter: Y 011 can adopt a child 011t 
of a clear sky, if you vvant to. 

The Court : Are you seeki11g by this 
adoption paper to establish her as one of 
the heirs 1 

Mr. McCarter: If I may say my personal 
opinion, I don't tl1ink sl1e is e11titled to it, 
but we allege in the bill that she claims to be 
entitled to it. She is a11 inf ant. The clerk 
.of the Court has been appointed her guar-
dian ad lit em and I "Tisl1 to place before 
tl1e Court all the facts. My own thoug ·ht, 
frankly, is that she, being adopted by some-
one otl1er than the testator, does not come 
into the picture at all. She made claim and 
we wished as fid11ciary to have the matter 
passed upo11 by the Court and I want to lay 
the facts before the Court. 

The Court: I vvrote an opinion some time 
ago i11 vvhich I held-I for get the nam .e of 
the case no,v, b11t it was to the effect that a 
child adopted i11 N e,v York co11ld not in-
l1erit in N evv J erse·y. 

l\tfr. lVIcCarter: vVell, that may dispose of 
the matter. I am not speaking for the child. 

The Court: I have no objection to letti11g 
the paper be i11troduced in evidence for vvh.at 
it is "\Yortl1. I do not tl1ink it is ,vortl1 much. 
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C. Theodore I-I err1n,a11,rn, cross. 

What is the nam .e of that case, Mr. Herr-
mann 1 / 

Mr. Herrmann: Ahlemeyer v. Miller, 
Vroom 3 of Advanced Reports. It is also 
131 Atlantic, 54. 

The Court: All right. Thank you. 
Mr. Herrmann: I think that is the case 

your Honor refers to. There were two cases 
ti 

and I think .this is your Honor's case in-
volving that. 

The Court: All right. 

Q Do you know Mr. Alfred S. Brown, one _ of 
the def e11dants in this case 1 A I do. 

Q Was he related i11 any way to your brother t 
A No. 

Q Is he living 1 A Yes. 
Q Grace Cranston Herrmann you have men-

tioned; is she living ·1 A As far as I kno,v. 
Q Were you and she divorced 1 A Yes. 
Q And you subsequently remarried 1 A Yes. 
Q Your present wife is not, however, a de-

fendant in this suit. Can you tell us anything 
about your late brother, Henry V. Herrmann, the 
state of his health; was he afflicted with any par-
ticular disease f A He had epilepsy. 

Q ·And did he know he had it t A Yes. 
Q Ho,v lon.g did he have it 1 A Oh, every 

few weeks he was taken with spells. 
Q For how many years did it contin11e 1 A 

Oh, all his life. 

Cross examiriation by Mr. Herrmann. 

Q You say ·you are divorced, Mr. Herrmann f 
A Yes, sir. 

40 Q Where~ A Reno, Nevada. 
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C. Theodore lierrrnanti, cross. 

Q When 1 A In 1922. 
Q At the time you vvere divorced were you 

not living separate from your wife u11der an 
agreement in this State 1 

Mr. McCarter: I object as absolutely 
immaterial, your Honor please. 10 

The Court: I will allow it. 

A I was living apart from her. 
Q Under an agreeme11t entered into in a suit 

instituted by your wife against you f A Yes. 
Q And that agreement is still i11 force 1 A 

To a certain extent. 
Q, It is entirely in forcef A In force re-

garding the financial settlement with her. 
Q She is still receiving her money from you 20 

under that agreement 1 A Through other chan-
nels, as far as I know. 

Mr. Herrmann: That is all. 
Mr. McCarter: That is the only testi-

mo11y, your Honor please, I care to offer. 
The Court: All right. Mr. Herrmann, 

· have yo11 got any testimonyf 
Mr. Herrmann: No testimony, sir. 
The Court: This gentleman's two chil-

dred, are they married and have they chil-
dren f 

1fr. 1\1:cCarter: Take the sta11d again, 
please. 

30 
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C. THEODORE HERRMANN, resumed. 
/ 

Exami1ied by Mr. McCarter. 

Q Your t,vo children by your first marriage, 
Mr. Herrmann, Gladys and Vietor, are they 

l O married or single f A Single. 

20 

Q Have they ever been married, either of 
themf A No. 

Q And have 110 children f A No. 

The Court: All right. I suppose you will J 

furnish me with memorand11ms. Hovv, long 
do you wantf 

Mr. Herrmann: Mine is practically ready. 
I can be ready in a day or t,vo with my 
memora11du1n. 

EXHIBIT C. 1. 

THE · LAST ,VILL AND TESTAMENT 
OF 

HENRY V. HERRMANN, 

of Summit, in the County of Union, and State of 
30 New Jersey. 

I, HENRY V. HERMANN, being of sound 
mind and men1ory, and considering the un -cer -
tainty of this mortal life, do herebJ r make, pub-
lish and declare ,this instrument to be my last will 
and testament; hereby revoking all other " rills 
and testaments at any time heretofore by me 
made. 

FIRST: I direct that all my just debts and 

4 0 funeral and testamentary expenses shall be paid 

€ 

s 
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out of my estate by my executors l1ereinafter 
named as soon as practicable after my decease. 

SECOND: I direct that my executors herein-
after named shall pay an annuity or annual sum 
of Five hundred and fifty dollars to MR,S. 
AUGUST . WETTER, of the Borough of Brook-
lyn, City of New York:, so long as she shall live; 
such annuity to be paid in equal monthly install-
ments on the 17th _ day of each and every mo11th 
after my decease. And upon the death of the 
said 1frs. August Wetter, I direct that my said 
executors shall pay to 1fISS C. VIETOR, of 
Brooklyn, in the City of New York, an annuity or 
annual sum of Six hundred dollars so long as she 
shall live; such annuity to be paid in equal 
monthly installments on the 17th day of each and 
every month after the decease of the said Mrs. 
August Wetter. 

This $550. is extra, besides the $560-willed to 
Mrs. A. Wetter by the late Eliza C. Herrmann. 

TI-IIRD: Mrs. Catharine _Gerold, of Niet-
tingen, I(ingdom of Wurtte1nberg, Germa11y, has 
been already provided for under ,the will of my 
mother, Eliza C. Herrma11, deceased, and I 
therefore make no provision for her by this will. 

FOURTH: I direct that my executors herein-
after named shall pay an annuity or annual sum 
of T,venty ~ve dollars to ~1RS. ~IARIE RU-
DOLPH, of Oeschingen, near Tiibinger, Wurtten-
Lerg·, Germany, at or about Christmas time in 
ea-eh year as a Christmas gift, so long as she 
sl1all live. 

FIFTI-I: I direct that my executors herein-
after named shall pay an annuity or annual sum 
of Three hundred eighty dollars to Miss· 
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CLARA HERRMANN, of Miihlhausen, in Thur-
inga, Germany, so long ~s she shall live; such 
annui 1ty to be paid in November of the preceding 
year for use during the following year, after my 
deeease. 

10 SIXTH: I direct that my executors herein-
after n~med shall pay an annuity or annual sum 
of Three hundred dollars to GOTTLIEB HERR -
MANN, now residing at No. 1237 Canton Avenue, 
Detroit, Michigan, so long as he shall live; such 
annuity to be pa1d in e,qual monthly installments 
on the las ,t day of each and every mont:µ after 
my decease. 

SEVENTH: I direct that my executors here-
inafter nam .ed shall pay an. annuity or a11nual 

20 sum of Four hundred dollars to HENR ,Y 0. 

30 

VIE ·TOR, now· residing in Brooklyn, New York, 
so long as he shall live; such an11uity to be paid 
in equal monthly installments on the last day of 
each and every mo11th after my decease. 

EIGHTH: I direct thait my executors herein-
after named shall pay an ~nnuity or annual sum 
of Two h11ndred dollars to MRS. CHARLES H. 
VIETOR, no,v residing in Ridgewood, i11 the 
State of New Jersey, so long as she shall live; 
such annuity to be paid in equal monthly install-
ments on the last day of each and every month 
after my decease. 

NINTH: I direct that my executors herein-
after named shall pay an annuity or annu .al sum 
of One hundred dollars to MRS. MARGARET J . 
RUSSEL, now an inmate of the Baptist Home 
Society, located at No. 116 East 68th Street, in 
the Borough of Manhattan, City of Ne,v York, so 

4 0 long as she shall live; such an11uity to be paid in 
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equal monthly installn1ents 011 the last day of 
eaeh and every month after my decease. 

TENTH: All the rest, residue and remainder 
of my estate, real and pers ·onal, of which I may 
die seized or possessed, or to which I may be en-
titled at the tim.e of my decease, of whatsoever 
nature and description, and wheresoever situ-
ated, I do give, devise and bequeath unto my ex-
ecutors hereinafter named, in trust, 11evertheless, 
and for the following l1ses a11d purposes, that is 
to say: That they shall collect and receive the 
rents, interest and income arising therefro1n, and 
after paying therefrom and thereout all taxes, 
assessments, water rents, charges and expenses 
of every kind and description connected with the 
protection and management thereof, they shall 
pay the residue of said rents, interest and i11come 
unto my brother C. THEODORE HERRMANN, 
during his natural life. And upon his death, 

(1) In the event that my said brother, C. 
Theodor Herrmann, shall leave a child or chil-
dren him surviving, then I direct my said execu-
tors to divide the said rest, residue and remain-
der of my estate so held i11 trust for the benefit 
m~y said brother, C. Theodor Herrmannn, into as 
many equal sl1ares as there are children of my 
said brother living at the time of his decease, 
and to set apart 011e of such shares for each cl1ild 
of my said brother living at tl~e time of his de-
cease, a11d to collect and recei·ve the rents, inter-
est a11d income arising from such share, and after 
paying therefrom and thereout all taxes, assess-
ments, ,vater rents, charges and expenses of 
every ki11d and description connected ,vith the 
protectjon and management of said share, they 
shall pay the residue of said rents, interest a11d 

10 

20 

30 

-10 



30 

Exhibit C. 1. 

income unto the child of my said brother for 
whose benefit the said s~re shall have been so 
set ap 1art, during his or her natural life, and 
upon the death of the child for whose benefit the 
said share shall have been so set apart, my said 
executors shall pay over the principal of the said 

10 share unto the issue of the said child for whose 
benefit the said share shall have been so set 
apart, to be divided equally among such issue 
share and share alike, for their own use and bene-
fit absolutely and forever; and in default of such 
iss11e then living, then the principal of said share 
shall be paid over unto the surviving b:uothers 
and sisters of such deceased child, and the issue 
of any deceased brothers and sisters of such de-
ceased child, share and share alike, for their own 

20 use arid benefit absolutely and forever; such is-
sue, however, to take the share wl1ich the parent 
would have taken if living, and if there be no 
brother or sister of such deceased child, or issue 
of any deceased brother or sister of such de-
ceased child, then living, then the principal of 
said share shall be paid over as follows, viz. : 
Unto ALFRED S. BROWN, of the City of New 
York, the sum of Ten thousand dollars thereof, 
a11d unto FREDERICK FEIBEL, of Jersey Cjty 

30 Heights, New Jersey, the sum of Ten thousand 
dollars thereof; and all the rest, residue and re-
mainder thereof unto GRACE CRANSTOlTN . 
HERRMANN, wife of the said C. Theodor Herr-
mann, for her own use and benefit absolutely and 
forever. 

., 

(2) In the event that my said brother, C. 
Theodor Herrmann, shall not leave any child or ., 

children him surviving, then upon his decease, I 
do give, devise and bequeath the said rest, resi-

4 o due and remainder of n1y estate so held in trust 
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for his benefit, as follows: Unto ALFRE ·D S. 
BROWN, of the City of New York, the sum of 
Ten thousand dollars thereof, and unto FRED ·-
ERICK FEIBEL, of Jersey City Heights, New 
Jersey, the sum of Ten thousand dollars thereof; 
and all the rest, residue and remainder thereof 
unto GRACE CRANSTOUN HERRMANN, wife 10 
of the said C. Tl1eodore Herrmann, for her o,vn 
use and benefit absolutely and forever. 

ELEVENTH: I nominate, constitute a11d ap-
point ALFRED S. B~OvVN, of the_ City of New 
York, a11d FREDERICK F ·EIBEL, of J erse~y 
City Heights, N e,v Jersey, to be the exec11tors of 
and trustees under this my last vvill and testa-
me11t. 

TWELFTH: I authorize and empo,ver my 
said executors and trustees, or that one of them 
who may qualify and act as such and the sur-
vivor of them, to grant, bargain, sell and convey 
any and all lands and real estate 0"\\7ned by me, or 
to which I may be entitled, or in which I may 
have any interest, at the tin1e of my decease, and 
to execute and deliver good and sufficient deeds 
of conve·ya11ce to the purcl1asers thereof, and to 
apply the proceeds of such sales in conformity 
,vith the provisions of this my last will and testa-
me11t. 

LASTLY: I request that the funeral services 
over my remains shall be private, and in no event 
to be held i11 Summit, New Jersey, and that there 
be no notice of my death published in any news-
pap ,er. And I also request that my body be cre-
mated and the ashes laid at the head or at tl1e 
foot of the graves of the two infants in my 
father's family plot i11 Green,vood Cemeter}r, 
Brooklyn, New York. 
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In WITNESS vVI-IERE·OF, I have hereunto 
set my hand and affixe(1/my seal this sixteenth 
day of January, in the year of nineteen hu11dred 
and eleven. 

Henry V. Herrmann (Seal) 

Signed, sealed, published and declared by the 
above named Henry V. Herrmann, to be his last 
will and testame11t, in the presence of each of us, 
who, at his request, and in his presence, and in 
the presence of each other, have hereunto sub-
scribed our names ·as witnesses thereto. 

J. L·ynch Pendergast, 60 West 76 St., New Yo!"k 
City. 

Fred J\1:. McCall um, 266 Arlington Ave., Jersey 
City, N. J. 

Jos. Frank:enthal, 31 Elinor Place, Yonkers, N. Y. 

CODICIL TO THE LAST .WILL AND TESTA-
MENT OF· HENRY V. HERRJ\1:ANN 

I, Henry V. Herrma11n, being of age, sane and 
always unmarried, do hereby also will, 

1. That this revokes all previous Codicils to 
my "\Vill and Testament. 

2. I11 1911 I transferred my savings-bank book 
to my Aunt, Miss Caroline Vietor, of Brooklyn, 
" 7ho agrees to pay my funeral charges from part 
of the proceeds of said Bank-book, the remaining 
balance of which is to be hers exclusively. 

Henry V. 3. I here,vith leave One Thousand Dollars Herrmann 
($1,000.) of my Estate to ''Greenwood'' Ceme-
tery, Brooklyn, so that the graves of my parents, 
I-lot No. 21422, Sec. 124, be kept in perpetual 
order, from the proceeds of said mone ·y. 

Henry V. 
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4. As the death of any~ody named in n1y Tes-
tame11t cancels the bequest to them, please note 
that the following 11amed in my last will have al-
ready died, -

Mrs. Marie Rudolph, of Oeschingen, near 
Tiibingen, Wurttenberg, Germany, named in 
Article No. 4; 
Mrs. Margaret J. Russell of New York, 
named in Article No. 9; and 
Frederick Feibel of Jersey City Heights, 
named in Article No. 10, 

and my bequests to them are canceled. 

5. My trifle of Real Estate in Oeschin .ge11, 
near Tubingen, Wiirttemberg, Germany, is to be 
left for the sole use of Mrs. Roesle Wolff ( daugh-

10 

ter of Mrs. Marie Rudolph, deceased), there re- 20 
siding. 

6. Article No. 2 of n1y last vVill & Testament 
regarding my Aunt, Mrs. Emily V. Wetter, of 
Brooklyn, is altered as follows,-

Instead of Five Hundred Fifty Dollars annual 
income, I leave her One Thousand Dollars, 
($1000.) annually in equal monthly payments, 
vvhile she shall live. ( This annual total, of $1000. 
from me is additional to and distinct from the 
Five I-Iundred Sixty Dollars annually, which she 
receives from the Estate of Eliza C. Hermann, 
deceased). 

7. Article No. 8 of my last vVill & Testament 
regarding my Aunt, Mrs. Chas. H. Vietor, of 
Ridgewood, N. Jersey, is altered as follows-

Instead of Two Hundred Dollars annual in-
co1ne, I leave her Four Hundred Dollars, ($400.) 
annually, in equal mo11thly payme11ts, while she 
shall live. 

30 
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My object also is that my Aunts shall receive 
their annuities free of any delay or charge what-
ever and any taxes upon same to be paid by my 
Estate for them. 

-

I also leave my Uncle, Mr. C.ha.s. H. Vietor, of 
Ridgewood, N. Jersey, Four Hundred Dollars, 

IO ($400.) annually, while he shall live. 

8. Article No. 7 of my last Will & Testament 
regarding my Uncle, Mr. Henry Otto Vietor, of 
Brooklyn, is altered as follows, -

Instead of Four Hundred Dollars annually, it 
is l1erewith reduced to Two H11ndred Dollars 
( $200.) annually, ( as his circumstances are 
better). 

9. To my old friends I leave as follows,-
20 Joseph Hirsch, of New York, 

Albert van Praag, of Brooklyn and Frederick 
Manjer McCallum, of Jersey City,- to each of 
them One Thousand Dollars, net, in cash, and to 

Alfred S. Brown, of New York (my lavvyer) to 
Joseph Franken thal, of Yonkers ( my lawyer), 
and to my cousin, Mary 'I,. Vietor, of Ridgewood, 
New Jersey, to each of them One Thousand Five 
Hundred Dollars net, in cash. 

30 10. I bequeath to young Catharine Doyle, of 
Brooklyn, a Trust F11nd sufficient to produce the 
sum of T,vo Hundred Dollars of annual i11con10, 
for her sole benefit, - ( to be established by my 
Executor). The principal of said Trust Fund, 
amounting-- to Five Thousand Dollars, or a trifle 
more, is to be held for her by a responsible Trust 
Company and invested in gilt-edged, lo11g-term, 
senior bonds (s11ch as New York Central & H. R. 
R. R. 3½% bonds due in 1997, also Central R. R. 

4 0 of N ff\V Jersey 5 % bonds due in 1987; also Chi-

I 
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cao~o & North - Wes tern R. R. 3½ % bo11ds, due in 
t:, - ·· 

1987, or equivalent). 
It is better to have Catharine Doyle's interest 

coupons, from the above Trust Fund, due to ma-
ture in the same month, thus enabling her to re-
ceive this Two Hundred Dollars of annual income 
in the form of only two p~yments annually. 

Catharine Doyle's bonds of said Trust Ft1nd 
must consist of at least three separate issues of 
securities ( so as not to take too much risk on an}, 
one security, but to divide the risk carefully). 

Also a fund from my Estate, 11ot to exceed One 
Thousand Dollars, ( $1000.) to the said Trust,-
Company, the combined annual - Proceeds and 
also the principal of ,vhich shall together pay the 
said Company's charges for its Trust as long as 
Catharine Do·yle lives. 

Catharine Do}rle 's Trust-F ·und to be invested 
for a longer period than l1er natural life, but she 
shall have the right to dispose of the said pri11ci-
pal at her death, (through a Testament of her 
own), though wl1ile she lives she is only to receive 
the income proceeds from the same. 

My death-sue.cession tax upon Catharine 
Doyle's Trt1st Fund, to be paid by my E·state. 

10 

20 

This mo11ey is left to her as an incentive to ber 3 o 
self-help. 

11. In case my personal H. ,1. Herrn1ann 
Bank Accou11t contai11s but a trifle of cash, upon 
n1y decease, tl1e n1oney in question, ( in such 
case), will be found invested in good investn1ents, 
( with n1e1noranda attached, explaining each 
transaction). These to be sold, in order to ob-
tain the cash. 

Sell the securities listed as reserved to pay 111y 
$13,700.- loan at the Trust Company, as s0011 aR 4 0 
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they rise enough 'to net that amount, and liqui-
date the loan in questi911 with the proceeds. 

Sell my German American, (Fire), Insurance 
Co. stock, as soon as it rises to 600% bid, and re-
invest the proceeds in bonds, resting satisfied to 
receive only about $840.- annual income, (when, 

10 re-invested), instead of attempting to obtain as 
large an income as the dividends of said stock 
produced, i. e.-$1050-yearly, and only buy gilt-
edged investments. 

20 

Witness my hand and seal:-
N ew Y orl{, February 15, 1915. 

Witnesses: (Seal) Hen~y V. Herrn1ann 

(Seal) 
(Seal) 
(Seal) 

Jos. F. Eastmond 
C. M. Purdy 
Frank L. Dunnell 

(From here on not probated including this page): 

Codicil No. 2 

of and to the Last Will & Testament of Henry V. 
Herrmann 

I, I-Ienry V. Herrmann, of Summit, County of 
Union, State of New .Jersey, being of sound mind 

30 and memory and always unmarried, do hereby 
make, p11blish and declare this_ instrume11t to be 
tl1e Second Codicil of my last Will & Testame11t 
dated J a11uary 16, 1911. 

40 

1. Mr. & Mrs. Chas. H._ Vietor, and Mr. Gott-
lieb Herrmann, all having died since my original 
Codicil dated February 15, 1915, all the refer-
ences to them, in my said Codicil, and in my last 
Will and Testament dated January 11, 1911, be .. 
come void. 

Henr: 
Herrr 
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2. I herewith will that Mrs. Rosle Wolf, of 
Oeschinger, (near Tiibingen), Wurttemberg, Ger-
n1any, shall receive Fifty Dollars annually near 
Christmas, the same to be remitted to her each 
November in a check for German Marks, or 
equivalent, as long as she shall live. 

3. D-r. Ed,vard W. Vietor, of Brooklyn, N. Y., 
is to receive a Legacy at my death, from my 
Estate, of One Tl1ousand Dollars, due him for 
long continued medical treatment of myself. 

4. I herewith explicity revoke and cancel Sec-
tio11 No. 6 of my Codicil of February 15, 1915, re-
f erring to my Aunt Emily V. Wetter, (i. e. Mrs. 
August Wetter), of the Borough of Brook:lyn, 
City of New York and re-confirm fully the Sec-
tion Second of my last ,Vill & Testament dated 
January 16, 1911, by which she is to receive Fjve 
Hundred and Fifty Dollars annually, as long as 
she shall live, from my Estate. (This above is 
besides the $280.-and $2.80-that she receives 
fron1 the Estate of her sister, Eliza C. Herrmann, 
deceased). 

Aside fro111 the above I now herewith explicit 
by Will to the said Mrs. Augu_st ,Vetter, of the 
Borough of Brooklyn, City of New York, the sum 
of Eight Hundred a11d Ninety Dollars annually, 
so long as she shall live, such annuity to be paid . 
in equal mo11thly installments, on the first day of 
each a11d every 111011th after my decease. 

( That is, she is to receive, all together $2000. 
annually,-i. e. $560. - from the Estate of the 
late Eliza C. Herrmann and $1440. - fron1 n1y 
own Estate). 

And upon the death of the said Mrs. August 
,Vetter, I direct that my said Executors shall pay 
to n1y Au11t, J\{iss Caroli11e, Vietor, of the Bor-

10 

20 · 

30 

-10 
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ough of Brooklyn, City of New York, an annuity 
of One Thousand One Hunpred and Twenty Dol-
lars so _long, as she shall live, such annuity to be 
paid in equal monthly installments on the first 
day of each and every month, after the decease 
of the said Mrs. August Wetter. 

(That is this sum of $1120,-is additional to 
the $600.-which she is to receive under Section 
Second of my last Will & Testament dated J anu-
ary 16, 1911, which Section, (as stated), I here-
with fully reconfirn1, so that she is to receive a 
total annuity of One Thousand Seven Hundred 
and Twenty Dollars together, from my Estate). 

And I explicity will tl1at my said At1nts receive 
their said annuities free from any delays, charges 
or taxes whatever, any such taxes or charges to 
be paid by my Estate for them. 

5. I11 Section Tenth of my Last ,Vill & Testa-
ment of January 16, 1911, I willed that upon the 
deaths of respectiveI-y, my brother C. Theodor 
Herrmann, or of his cl1ild or children, or of any 
'' brother or sister of sucl1 deceased child, th.en 
living, then the principal of said share shall be 
paid over as follows: Unto Alfred S. Brovvn of 
the City of New York, the sum of Ten Thousand 
dollars thereof, and unto Frederjek Feibel, of 
Jersey City Heights, New Jersey, the sum of Ten 
Thousand dollars thereof, and all tl1e rest, resi-
due and remainder thereof t1nto Grace Crans-
tou11 Herrman, for lier own use and benefit abso-
lt1tely and forever.'' 

The above is here, irith explicitly altered b~y- me 
to the follo,ving extent,-

( a) the above-named, Frederick Feibel, of 
Jersey City I-Ieig·hts, New J-ersey, has died and 
the said Ten Thousand Dollars shall be paid to 

Hen 
er 
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Joseph Fra11kenthal, of New York City, for his 
o,vn use a11d benefit absolutely and forever, and 

(b,) None of the rest, residue and remainder 
thereof shall ever be paid over to Grace Crans-
toun, Herr1nan11, now the separated wife of the 
said C. Theodore Herrn1ann,-as I explicitly do 
not wish her ever to receive any of my Estate,-
but su:ch share as Grace Cranstoun Herrma11n 
,vould have received under the said Section Te11th 
of my last vVill & Testament, dated J a11uary · 16, 
1911, sl1all instead go, the one-half of said share 
to Mrs. Rosle Wolf of Oeschingen, near Tiibin-
ge11, Wuerttemberg·, Germany, and the other one 
half to Wilhelm Gerold, of Alsbach, IIesse, Ger-
n1an·y,-in sucl1 a finality as tl1e said series of 
prior deaths. 

( 6) Section No. 11 of my Codicil dated F 'ebru-
ary 15, 1915, refers, in part, to my Ger1nan 
American Insurance Co. stock, - the title of 
,vhich Con1pa11~y since then has bee11 altered to tl1e 
nan1e of tl1e Great A1nerican Insurance Co., -
and it is no,v only necessar~y to obtain Five Hun-
dred and Sixty Dollars in order to equalize the 
full present annual income of the said stock, when 
selling a11d re-investing the principal of the same. 

Beginning 1923 A. D. The Great American Ins. 
Co., at e11d of 1922, gave a gift of 8 more shares 
of stock to Estate of Theo. I-Ierrmann. Hence 
the incon1e ,vhirh ,vas $1050. and later $560., now 
is $688,-which it is desirable to obtain ~Then re-
investing. Correct. 

Harry V. Herrmann 

Lastly. Under Section Eleven of n1v last "\\Till ., 
& Testament dated Ja11uary 16, 1911, one of n1y 

10 

20 

30 

E·xecutors therein nan1ed, Frederick Feibel, of 
J cr sey City IIcights, N c,Y Jersey, }1as died and I 40 
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hereby Will that my Executor be a reliable Trust 
Company, preferably the ~ew Jersey Title Guar-
antee & Trust Co., of Jersey City. 

Although Mr. Alfres S. Brown does not desire 
to do so, I herewith request him to become my 
Executor until such time ·-as my Estate can be 

19 completed and transferred to the Trust Co. 

In Witness Whereof I have hereunto set my 
ha11d and affixed my seal this fifteen th day of 
March, in the year Nineteen Hundred and 
Twe11ty Two. 

Henry V. Herrman11 (Seal) 

Signed, sealed, published and delcared by the 
20 above-named Henry V. Herrmann to be his last 

Codicil to and of his last Will & Testament dated 
January 16, 1911, in the presence of each of us, 
who, at his request and in his presence and in the 
presence of each other have hereunto subscribed 
our names as witnesses thereto. 

30 

40 

(Seal) Jos. F. Eastn1ond 128 Pearl St. New 
York 

(Seal) Jacob D. Fowler 89 Front St. New 
York City 

(Seal) Louis W. Conselyea 89 Front St. New 
York City. 

Probated Decen1ber 4, 1925. 
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NEW JERSEY PREROGATIVE COURT 

I, JOSEPH F. S. FITZPATRICK, Register of 
the Prerogative Court of the State of New Jer-
sey, no HEREBY CERTIFY that the foregoing is a 
true copy of Last Will and Testament and Codi- 10 
cils thereto, of HENRY y. HERRMANN, De-
ceased, 

as the same is taken from and compared 
with the original Probated December 4, 1925, and 
now remaining on file and of record in my offic.e 

..r 

Witness my hand and the Seal of 
the Prerogative C_ourt at Trenton 

(sEAL) this Twenty-fourth day of 1\1ay, 
A. D. 1928. 

JOSEPH F. S. FITZPATRICK, 20 
Register. 

30 

40 
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NEvV JER .SEY PREROGATIVE COUR .T. 

IN THE NIATTER OF THE PROBATE 

OF THE ALLEGED WILL AND 

CODICILS OF HENRY V. HERR-

MANN, 
Deceased. 

Decree on 
Remittitur. 

An appeal having been duly take11 from ,part 
of the decree for probate heretofore made herein 
on the fo~rth day of December, 1925, and upon 
reading and filing the remittitur from the Court 

20 of Errors and Appeals, 

30 

40 

It is, on this twenty-seventh day of December, 
1926-, on motio11 of Messrs. McCarter & English, 
proctors of C. Theodore Herrmann, ORD·ERED, 
ADJUDGET) AND DECREED AS FOLLO,\TS: 

1. The decree of the Court of Errors and 
Appeals made on the eighteenth day of October, 
1926, upon tl1e appeal from the afore said decree 
of this Court, be and it hereby is made the decree 
of this Court. 

2. So much of the decree of this Court made 
on the fourth day of December, 19·25, as decrees 
the grant of letters of administration with the 
Will annexed, upon the goods, chattels and 
credits of He11ry V. Herrmann, de.ceased, to 
Gladys Herrmann, be and the same hereby is set 
aside. 

3. Letters of administration, with the vVill an-
nexed, upon all and singular the g,.oods, chattels 
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and credits of the said I-Ienry V. Herrman11, 
deceased, be and the san1e hereby are granted to 
C. Theodore Herrma11n, upon his giving bo11d to 
the Ordinary in the sum of ONE HUNDRED 
SEVENTY-~_,,IVE THOUSAND DOLLARS, con-
ditioned according to law. 

4. The N e,v Jersey Title Guarantee and Trust 
Comp,any as Administrator p,etide1ite lite of 
Henry V. Herrmann, Deceased, do forthwith pay 
out of the estate in its l1ands as such Adminis-
trator, the f ollowi11g counsel fees allowed by 
order of the Court of Errors and Appeals, that 
is to say: To Julian C. Harrison, a cou11sel fee 
of Five Hundred Dollars ($500.00); to McCarter 
& E11glish, a counsel fee of Five Hundred Dollars 
( $500.00) ; and to L. Edvvard Herrmann, Joseph 
A. D11ffy, and John L. Keller, a counsel fee of 
Seven IIundred and Fifty Dollars ($75-0.00) to 
be divided eq11ally bet,veen them. 

5. The said temporary administrator do forth-
with account to this Court, with all conve11ient 
sp,eed, accordi11g to the rules and pra .ctice of this 
Court. 

Respect£ ully advised 

JORN BENTLEY 

V. 0. 

Endorsed: 

'' ],iled Dec 28 1926 

E. R. ,V ALI{ER, 
0. 

JOSEPH F. S. FITZP ATRICI(, REGISTER.'' 

10 

30 

40 
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NEW JERSEY PREROGATIVE COUR.T 
/ 

I, J osEPH F. S. FITZPATRICK, Register of the 
Prerogative Court of the State of New Jersey, do 
hereb ·y certify that the foregoing is a true eop,y 
of Decree on Remittitur, In the Matter of the 

10 Probate of the Alleged Will and Codicils of 
Henry V. Herrmann, Deceased, as the same is 
taken from and compared with the original Filed 

20 

30 

40 --

D1eeember 28, 19·26, and now remaining on file 
and of record in my office. 

WITNESS my hand and the Seal of the Pre-
rogative Court at Trenton this Twenty-fourth 
day of May, A. D. 19'28. 

JOSEPH F. S. FITZPATRIC ·K, 
(sEAL) Register. 

( 

' ( 

1 

' cl 

t. 

fl 

cc 



( 

45 

EXHIBIT C. 3. 

PREROGATIVE COURT OF NEW JER -SEY. 

IN THE MATTER OF THE PROBATE 

OF THE ALLEGED WILL AND 

CODICILS OF HENRY V. HERR-

MANN, DECEASED. 

Decree 
Allow ·ing 
Account 
of Admin .is-
trator Pen-
dente Lite. 

The Register having audited and stated the 
final acco11nt of The New Jersey Title Guarantee 
and Trust Company, admi11istrator pende11te lite 
appointed by this Court, of the Estate of He11ry 

10 

V. Herrmann, de.ceased, and having placed tl1e 
same on the files of his office t,venty days pre- 20 
vious to the fourteenth day of March, A. D., 
nineteen hundred and t,venty-seven, and having 
on the last date aforesaid rep ,orted the same to 
this court for allowance and settlement, and it 
having been proved to the satisfaction of this 
court that 11otice of its intention to settle the said 
account on said fourteenth day of March, A. D., 
nineteen hundred and twenty-seven, in this court, 
vvas given by said accountant according to law, 
a11d on said date the matter having b·een con- 30 
tinued by order of this court 11ntil this day: 

A11d C. Theodore Herrmann, one of the bene-
ficiaries 1111der the will of said Henry V. Herr-
mann, deceased, individually and as admi11is-
trator with the will a11nexed of the said de.cedent, 
having filed two certain exceptions to said ac-
count as follows: 

"1. For that the said accountant has not 
charged itself with the sum of Five Thou-
sand Dollars ( $5000) heretofore received by 4 o 
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it from the estate of Eliza C. Herrmann, 
deceased, as commissijffis allowed to I-Ienry 
V. Herrmann, as executor of Eliza C. Herr-
mann and received by the accou11tant as ad-
ministrator pendente lite of the said de-
ceased executor. 

10 2. For that the said accou11tant has not 
charged itself with the sum of Four Thou-

_-· sand Seven H11ndred and Fifty Dollars 
($4750) allo"1ed to Joseph A. Duffy, Collins 
& Corbi11, Julian C. Harrison and John D. 
Craven as counsel fee for services alleged to 
have bee11 rendered the estate of JjJliza C. 
Herrma1111, deceased.'' 

And Messrs. Collins & Corbin, appearing as 
counsel for said accountant, Messrs. McCarter 

20 & English, as counsel for said 1£xceptant, Joseph 
A. D·uffy, Esq., counsel for Grace Cranstol1n 
I-Ierrmann and Gladys Herrmann, and L. Ed,vard 
Herrmann, as guardian ad litem for Vietor Herr-
man11, and tl1e court havi11g heard the argume11ts 
of col1nsel and co11sidered the said exceptio11s, 
a11d being of opinion that the same are not well 
taken and should be overruled; and having ex-
amined the said account and the vouchers a11d 
receipts for payn1ents and disbl1rsements claimed 

3 0 therein and having found the same to be .correct 
in all particulars ; 

IT Is, on this thirty-first day of March, A. D., 
11i11eteen hundred and t,venty-seven, ORDER1£D, 
ADJUDGED and DECREED, that said excep-
tions be and the same are hereby overruled, a11d 
that said account be in all tl1ings allowed as re-
ported, and that there is a balance remaini11g in 
the hands of said accountant, amounting to the 
sum of $133,764.22 of principal and $4,317.62 of 

40 income to be disposed of accordi11g to la,v; a11d 
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IT Is further ordered that the legacies set forth 
in paragraph 9 of the codicil to the will of said 
decedent, to be paid to Joseph Hirsch, Frederick: 
M. Mc Callum, Albert Van Praag, Alf red S:. 
Bro,vn, Joseph Frankenthal, Mary T. Vietor, be 
paid in full without any deductions for inl1erit-
ance taxes and tl1at the accountant pay a11y p,art 10 
thereof, ,vhich l1as 11ot been paid, from the afore-
said balance of p-rincipal; and 

IT Is, further ordered that from the aforesaid 
bala11ce, the said accou11tant pay the Reg~ister of 
this Court his fees a11d commissio11s allo,ved by 
law and that said accountant be allo,ved tl1e sun1 
of $169·0.56 as and for its commissions on prin-
cipal, in additio11 to the sum heretofore allo\ved 
accountant on account of its said commissions, 
by a decree of this court, dated December 4, 1925, ~0 
and $921.35 as and for its commissio11s on income 
shown in said account, and that a counsel fee of 
$1500.00 be allo,ved to Messrs. Collins & Corbin, 
proctors and counsel for said accountant; a cou11-
sel fee of $500.00 to L. Edward Jierrma11n, guard-
ian ad lit em of Vietor Herrmann; a counsel fee 
of $500. to Joseph A. Duffy, proctor and counsel 
for Gr-ace Cranstou11 I-Ierr111ann and Gladys 
Herrmann; and a counsel fee of $500. to Messrs. 
McCarter & Eng'"lish, proctors and counsel for C. 30 
Theodore I-Ierrmann. And said accountant is 
further ordered to pay said commissions on prin-
cipal a11d cou11scl f ces out of 1Jri11cipal 110,,T i11 its 
hands as aforesaid and said comn1issio11s 011 i11-
come out of the balance of i11come no,v in its 
hands as aforesaid, and if necessary, it is hereb~y 
directed to sell so much of the securities in its 
hands, as said administrator, as may be ne-cessary 
to pay said commissions on principal and counsel 
fees, and it is further ordered that after making 

40 
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said payments out of said b·alance remaining, 
that the said aceountant tµrn over to C. Theodore 
Herrmann, the administrator with the will an-
nexed of Henry V. Herrmann, the balance re-
maining in its hands, together with any accumu-
lation of income, which may have accumulated 

10 · since the filing of the account herein, after de-
ducting 5% therefrom for its commissions to him, 

20 

30 

40 

as life tenant under the will of Henry V. I-Ierr-
man11, deceased. 

Respectfully advised: 

JOHN BENTLEY 

V. 0. 

E. R. WALKER 
Ordinary. 

I 

Endorsed: ''Filed Apr. 9, 1927 

JOSEPH F. S. FITZPATRICK, REGISTER.'' 
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NEW JERSEY PREROGATIVE COURT. 

I, JosEPH F. S. FIT 'ZPATRICK, Register of the 
Prerog ·ative Court of the State of New Jersey, Do 
HEREBY CERTIFY that the foregoing is a true copy 
of Decree Allowing Account of Administrator 
Pendente Lite, In the matter of the Probate of 10 
the Alleged Will a11d Codicils of Henry V. Herr-
mann, Deceased, as the same is taken from and 
compared with the original Filed A·pril 9, 1927, 
and now remaining on file and of record in my 
office. 

W ITNEss my hand and the Seal of 
the Prerogative Court at Trenton this 

(sEAL) Twenty-fourth day of May, A. D. 1928. 

JOSEPH F. S. FITZPATRICK, 2o 
Register. 

30 

40 
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STATE OF NEW JERSEY 

(STATE SEAL) 

Department of State. 

PREROGATIVE COURT. 

To All to Whom these Presents Shall Come:-

G REETIN G: 
W HEREAs, so much of the decree of the Preroga-

tive Court, made on tl1e F ·ourth .day of December, 
1925, as decrees the grant of letters of adminis-
tration, with the Will annexed, upon the goods, 
chattels and credits of said HE -NRY V. HERR-
MANN, Deceased, to Gladys Herrmann, was set 

20 aside; 
I, EDWIN ROBERT WALKER, Ordinary or Surro-

gate General and Judge of the Prerogative Court 
of the State of New Jersey, D10 HEREBY a.p·-
point C. THEODORE HERRMANN, adminis-
trator of all and singular the goods, chattels and 
credits of the said deceased, who is duly author-
ized to administer the same agreeably to said 
vVill. 

W ITNEss my hand and the Seal of the Preroga-
30 tive Court, at Trenton, this Thirty-first day of 

December, A. D., nineteen hundred and twenty-
• 

SlX. 

JOSEPH F. S. FITZPATRICK, 
(sEAL) Register. 
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NEW JERSEY PREROGATIVE COURT. 

I, JosEPH F. S. FITZPATRICK, Register of the 
Prerogative Court of the State of New Jersey, do 
hereby certify that the foregoing is a true copy 
of Letters of Administration with the · Will an-
nexed, iss11ed to C. Theodore Herrmann, in the 
matter of the Estate of Henry V. Herrmann, 
Deceased, as the same is taken from and com-
pared with the original Issued December 31, 1926, 
and now remaining on file and of record in my 
office. 

WITNESS my ha11d and the Seal of the Preroga-
tive Court at Trenton this Twenty-fourtl1 day of 
May, A. D. 1928. 

JOSEPH F. S. FITZPATRICK, 
(SEAL) Register. 

10 
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OPINION OF VICE CHANCELLOR. 
Filed June/16, 1928. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

20 
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C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 

C omplairiant, 

GLADYS H E R R M A N N , and 
others, 

Defendants. 

Opinion. 

McCarter & English for complainant. 
W. Morton Carden for C. Theodore Herrman11. 
L. Edvvard Herrmann for defendants. 
Edward S. Atwater, Jr., for Alfred S. Brown. 

CHURCH, V.-C. 
This is a bill for the construction of the will 

and codicil of Henry V. Herrmann, who died on 
May 13, 1924. The tenth clause of the will, which 
is tl1e only one in dispute, reads as.follows: 

'' All the rest, residue and remai11der of my 
estate, real and personal, of which I may die 
seized or possessed, or to which I may be 
entitled at the time of my decease, of what-
soever nature and description, and where-
soever situated, I do give, devise and be-
queath u11to my executors, hereinafter 
named, in trust, nevertheless, and · for the 
following uses and purposes, that is to say: 



53 

Opinion/ of Vice-Charicellor. 

That they shall collect and receive tl1e re11ts, 
i11terest a11d i11come arising therefrom, and 
after paying therefrom and thereout all 
taxes, assessments, water rents, charges and 
expenses of every kind and description con-
nected with the protectio11 and management 
tl1ereof, they shall pay the residue of said 
re11ts, i11terest and income unto my brother 
C. THEODOR HERRMANN, d11ri11g l1is 
nat11ral life, And upo11 his death 

(1) In tl1e event that my said brother C. 
Theodor Herrmann, shall leave a child or 
children him surviving, then I direct my said 
executors to divide the said rest, resid11e a11d 
remain .der of my estate so held i11 trust for 
the benefit of my said brother C. Theodor 
Herrman, into ·as many equal shares as 
there are childre11 of my said brother living 
at tl1e time of his decease, a11d to set apart 
011e of s11ch shares for each child of my 
said brother living at the time of his de-
cease, a11d to collect and receive the rents, 
interest a11d income arising from such share, 
and after payi11g therefrom and thereout all 
taxes, assessments, water rents, charges and 
expe11ses of every kind and description con-
nected ,vith the protection and management 
of said share, they shall pay the residue of 
said rents, interest and income u11to the 
child of my said brotl1er for whose benefit 
tl1e said share shall have bee11 so set apart, 
d11ring· his or her nat11ral life, and upon the 
death of the child for whose benefit the said 
share shall have been so set apart, my said 
executors shall pay over the principal of the 
said sl1are unto the issue of the ,.said child for 
,vhose benefit the said share shall have been 
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so set apart, to be divided equally among 
such issue, share an~ share alike, for their 
own use and benefit, absolutely and forever; 
and in default of such issue then living, 
then the principal of said share shall be 
paid over unto the surviving brothers and 
sisters of such deceased child, and the issue 
of any deceased brothers and sisters of such 
deceased child, share and share alike, for 
their own use and benefit, absolutely and 
forever; such issue, however, to take the 
share which the parent would have taken 
if living; and if there be no brother or ,sister 
of such deceased child, or issue of any de-
ceased brother or sister of such deceased 
child, then living, then the principal of said 
sl1are shall be paid _over as follows, viz: 
Unto Alfred S. Brown of the City of New 
York, the sum of Ten thousand dollars there-
of, and to Frederick Feibel of Jersey City 
Heights, New Jersey, tl1e sum of Ten thou-
sand dollars thereof; and all the rest, residue 
and remainder tl1ereof unto Grace Crans-
toun Herrman11, wife of the said C. Theodor 
Herrmann for her own use and benefit abso-
lutely and forever. 

(2) In the event that my said brother C. 
Theodor Herrmann shall not leave a11y child 
or children him surviving ·, then upon l1is de-
cease, I do give, devise and bequeath the said 
rest, residue and remainder of my estate so 
held in trust for his benefit, as follows: 
Unto Alf red S. Bro,vn, of the City of N e,v 
York, the sum of Ten thousand dollars there-
of, and unto Frederick Feibel of Jersey City 
Heights, New Jersey, the sum of Ten thou-
sand dollars thereof; a11d all the rest, resi-
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due and remainder thereof unto Grace 
Cranstoun Herrman11, wife of the said C. 
Theodor Herrmann, for her own use and 
be11efit absolutely and forever.'' 

It will be seen therefore that the residuary 
estate is given to the executors as trustees for 
the following purposes: to pay to C. Theodor 
Herrmann duri11g his lifetime the income; at his 
death tl1ey are to divide the estate i11to as many 
equal shares as there are children of his living 
at his decease, and to pay the i11come to tl1ese 
children duri11g their lives; at their death, the 
principal is to go to their children. Failing 
issue of the cl1ildren of C. Theodor, the residue 
to go to Grace C. Herrmann absolutely, subject 
to two bequests of $10,000. One of these to 
Frederick Feibel l1as lapsed because of his 
death before that of the testator. 

When testator died tl1ere were survivi11g him 
his brother C. Theodor Herrmann and two chil-
dren of C. Theodor; Gladys and Vietor, now 30 
and 21 years old respectively, both unmarried, 
and Grace C. Herrmann. It seem .s to be ad-
mitted b3r all parties to the controversy, that C. 
Theodor Herrmann has a vested life i11terest in 
possession. His claim is that all the gifts over 
after his life estate are void as i11 violation of 
the rule against perpet11ities; and that therefore 
there is a merger in him of his life interest and 
his interest as sole 11ext of kin a11d heir at law 
because of intestacy; therefore l1e receives the 
fee. 

It ,vill be observed tl1at the ,vill gives the 
resid~ary estate to the executors in trust, first 
to pay the income to C. Theodore I-Ierrmann for 
life; 011 his death the resid11ary estate is to be 
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.... 

divided into as · many shares as there are chil-
dren of his living · at his death, and to pay the 
income of each share to tie child for whom the 
share is set apart; and at that child's death 
to pay the principal over to that child's issue, 
or in default of issue, to the survivor. If there 

10 be no survivor or issue of survivor, then to 
Grace C. Herrmann. 

The trustees the ref ore have the legal title; 
C. Theodor has a life interest therein, and the 
children, Gladys and Vietor, also have a life in-
terest subject to their father's life interest. So 
that as to each share there is a trust and a 
suspension for only two lives in being at testa-
tor's death. This is not against the statute of 
perpetuities. . 

!!O The birth of another cl1ild to C. Theodor Herr-

30 

40 

mann would not invalidate the shares of Gladys 
a11d Vietor. It would merely diminish the 
amount of their income, as, for example, there 
would be three shares instead of two. The case 
of 11ount 185 N. Y. 162, seems to be in point. 

Chief Justice Cullen in his opinion says: 
'' The testator's sister is now seventy-six 

years old. The testator's nephevv, Richard 
H. Mount, is over fifty years old . . He had at 
the execution of the Will two children ,vho 
still survive, Ed,vard, now aged 30, and 
Harold aged 23. His wife, the motl1er of 
these two children, is still living. The elder 
so11 is married and pending this appeal has 
had a child born. The younger is unmar-
ried. Bearing in mi11d tl1e age of his vvif e 
and that of the childre11, the strong prob -
ability is that Richard Mount will have no 
other cl1ildre11 by his present wife . Sl1e may 
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die, he m.ay marry again and have children. 
But for such an eve11t to have any beari11g 
on the present controversy, the child must be 
born before the present equitable life tenant, 
a lady seventy six years old, dies. There-
£ ore, the chances are decidedly against such 
an occurrence. If it does not happen, and 
the two sons of the nephew novv living sur-
vive their g·randaunt, there will be 011ly a 
single question to determi11e; that is \\1hether 
the direction in the Will to divide the corpus 
into sl1ares for all the children of the testa-
trix 's nephe,v, which would include children 
who might be born after her death, renders 
tl1e provision, so far as it applies to chil-
dren livin ,g at her death, illegal and void. 
If this provision is valid as to those children, 
no other question can arise under the will, 
because the remainders given on the death of 
those children are clearly good. We are in-
clined to the view that this question is a 
comparatively simple one * ,)(c * (p. 169) 
If the trust was to continue i1i so lido for the 
benefit of all the nephew's children who 
might survive their grandaunt, it would be 
void, not only because it might depend on 
lives not in being at the death of the testa-
trix, but also because its continuance might 
last over a greater number of lives tha11 
that prescribed by the Statute. But on the 
death of the sister, the corpus is to be 
divided into several shares according to the 
number of children the nepl1e,v may then 
l1ave, including the issue of any deceased 
child. The trust as to each share termi11ates 
,vith the life of the be11e:ficiary. There£ ore, as 
to the share of a cl1ild of the testatrix 's 
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nephew living at her death, the suspension 
is for two lives authori;ed by statute, to wit, 
the testatrix's sister, and the equitable life 
tenant of the particular share. It matters 
not that the whole corpus is not released at 
the termination of any two specified lives. 

10 An entire estate may be held in trust for one 
beneficiary for life, and on his death may 
then b·e divided into shares, each of which 
may be held in trust for a second separate 
life ( citing cases). It is not at all necessary 
that the testator create a single truste in a 
single piece of property. He may create 
separate trusts in u11divided interests. The 
validity of each of such trusts is dependent 
solely on its terms and not on the fate or 

20 validity of the others. If, therefore, the 
nephew should have children born after the 
testatrix 's death and surviving her sister, 
their existence vvould serve to cut do,v11 the 
shares to be l1eld in trust for the children 
living at the testatrix's decease. But we 
do not see how the invalidity of the testa-
mentary disposition i11 favor of such after-
born cl1ildren can affect the legality of the 
trust in favor of the existing children.'' 

· 30 I therefore find that the devise to C. Theodor 

40 

Herrmann is for life only and that the life estates 
of Gladys a11d Vietor became vested at the death 
of the testator. 

It follows that the claim of C. Theodor that he 
is now vested with the whole beneficial interest 
in the residuary estate is withot1t merit. 

It is urged that the will provides in effect that 
if there be other children i11 additio11 to those 
now in being, they shall have life interests with 
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remainder to their cl1ildren. Tl1is, it is con-
tended, would violate the statute of perpetuities 
because there might not be a vesting within 
twenty-one Jrears after the death of living per-
sons. 

This being so, it is urged that the whole te11th 
clause above quoted must fall because the pro-
visions are so intermingled as to be inseparable. I 
believe that this contention is not sound. The 
purpose of tl1e ,vill is plain. Tl1e testator ,vas 
unmarried and he desired to provide for his 
brother and his brother's family. This he did 
as far as he, at the time of drawing · the will, was 

10 

able. He remembered his brother and his 
brother's children, and he evidently desired his 
estate to d.escend in the blood of · his brother. 
Failing any issue of his brother's children, he 20 
left the residue to his brother's wife. This is a 
normal method of disposition, and to give all the 
property now to the brother would be in my 
opinion clearly agai11st the testator's wisl1es. As 
I have above indicated, the life interests of his 
brother, and his brother's now living children, 
are perfectly valid and clearly disting11ishable 
from the rest of the clause. 

It does not seem to me that at this time this 
co11rt is called upon to decide what ,vould be the 
effect on the Will if C. Theodor had other chil-
dren, or if he died leaving 11one surviving him, 
or if they died without issue, or if Grace C. 
Herrmann, the final remainderman, died in the 
life time of the life tenants. 

These are questions of no present concern. 
They may never come 11p for determination. 

The will is valid as to all parties now in being 
and to construe it in regard to those not no,v 
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in existence is unnecessary, and might be prejudi-
cial to them should they eyer come into existence. 

'' A Court of Equity will not tak ·e juris-
diction of a suit for a construction of a will 
unless it can afford immediate relief. It will 
not undertake, where there is no matter in 
dispute, to declare future rights, nor will it 
ever 11ndertake to decide upon and determine 
contingencies which may never arise, unless 
·such determination is necessary for the de-
cision of some immediate relief to be gTanted, 
and which it can enforce by a decree.'' 40 
Cyc. 1845-46. 

In the case of Ogden v. McLane, 73 N. J. 
Equity, 159, Vice-Chancellor Stevenson, said: 

'' This court will not instruct trustees in 
regard to their duty with respect to the pay-
ment or transfer of the trust estate i11 their 
hands until the time for such payment and 
transfer has arrived. When the time to act 
arrives, the parties who then shall be affected 
by the action of the trustee, are entitled to 
be heard ; they are the parties who arg ·ue 
the question, the determination of which di-
rectly affects their interests.'' 

I will advise a decree in accordance with these 
conclusions. 
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FIN AL DECREE. 

File-d June 26, 1928. · 

IN CHANCERY OF NEW JERSEY. 

Between 10' 

C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 66/415 

Complaina11i, On Bill, etc. 

and Final Decree! 
GLADYS H E R R M A N N , and 

others, 
Def endarlts. 

This cat1se coming on to be heard on the 31st 
day of May, 1928, in the presence of George W. C. 
McCarter, Esquire, of counsel with the complain-
ant; W. Morton Carden, Esquire, of the New 
York Bar, admitted pro hac vice, of counsel 
with the defendant C. Theodore Herrmann in-
dividually; L. Edward Herrmann, Esquire, of 
counsel with the defendants Gladys Herrmann, 
Vietor I-Ierrma11n and Grace Cranstoun Herr-
mann; Alfred S. Bro,vn, Esquire, of the New 
York Bar, admitted pro hac vice, counsel pro se; 
and the Clerk of tl1is Court, having been duly 
appointed gt1ardia11 ad lit em for the defendant 
Dorothy Eileen Herrmann, and having filed an 
answer on her behalf; and it appearing to the 
Court that the only questions in dispute arise out 
of the tenth clause of the will of Henry V. Herr-
mann, late of Summit, in the County of Union, 
deceased; and the pleadings and proofs having 
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been read and considered, and the Court having 
heard the argument of cou1;Jel: 

It is, on this 26th day of June, 1928, on mo-
tion of Messrs. McCarter & English, solicitors 
of the complainant, by his Honor, Edwin Robert 
Walker, Chancellor of the State of New Jersey, 
ORDERED, ADJUDGED AND DECREED, and the said 
Chancellor by virtue of the p·ower and authority 
of this court, does ORDER, ADJUDGE AND DECREE 
as follows: 

1. The legal interest in the residuary estate of 
Henry V. Herrm .ann, deceased is by the tenth 
clause of his will validly bequeathed in tr11st. 

2. The defendant C. Theodore Herrmann has 
for the term of his natural life the present whole 

20 beneficial interest therein under the tenth " clause 
of the said will. 

3. Gladys Herrmann has a vested beneficial in-
terest therein for the term of her natural life, 
expectant upon the death of C. Theodore Herr--
mann, under the tenth clause of the said ,vill. 

4. The defendant Vietor Herrma1111 has a 
vested beneficial interest therein for the term 
of his natural life, expectant upon the death of 

30 C. Theodore Herrman11, under the te11th clause 
of the said will. ·.r;;,~ 

5. The defendant Dorothy Eileen Herrma11n, 
adopted daughter of the defendant C. Theodore 
Herrmann, has no interest whatsoever under 
the will of Henry V. Herrmann, deceased. 

6. - The contention of the defendant C. Theo -
dore Herrmann that tl1e whole beneficial interest 
of the residuary estate of Henry V. Herrmann 

40 which is attempted to be affected by the tenth 
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clause of his will is now vested in the said C. 
Theodore Herrmann is vvithout merit. 

7. Except as heretofore stated the Court re-
fuses now to construe the tenth clause of the will 
of Henry V. Herrmann, deceased, to advise the 
complainant with respect thereto, or to declare 
any rights l1nder _the tenth clause of the will of 
Henry V. Herrmann, deceased, or in the estate 
of which the said Henry V. Herrma11n died 
possessed. 

8. There is allowed to Messrs. McCarter and 
English, solicitors of the complainant, a counsel 
fee of one thousand dollars, and their costs of 

10 

this suit to be taxed. There is allowed to W. 
Morton Carden, Esquire, of counsel with the 
defendant C. Theodore Herrmann individually, 2o 
a counsel fee of five hundred dollars and the costs 
of the said defendant to be taxed. There is al-
lovved to L. Edward Herrmann, Esquire, of col1n-
sel ,vith the defendants Glad~ys Herrmann, Vietor 
Herrmann and Grace Cranstou11 Herrmann, a 
counsel fee of 011e thousand dollars and the costs 
of tl1e said defendants to be taxed. There is al-
lowed Alfred S. Brown, Esquire, counsel pro se, 
a counsel fee of five hl1ndred dollars and his costs 
to be taxed. 3 o 

9. The complainant does forthwith pay all of 
the said counsel fees and costs out of the corpus 
of the estate of Henry V. Herrmann, deceased, in 
his hands. 

Respectft1lly advised, 

ALONZO CHURCH, 

V.-C. 

E. R. W ALI~ER, 
C. 

40 
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NOTICE OF APPEAL OF COMPLAINANT. 

IJ'iled July / 14, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 

Complainant, 
and 

GLADYS H E R R M A N N , and 
others, 

Defendants. 

66/415. 

Ori Bill, etc. 

Notice 
of Appeal. 

The complainant hereby appeals to the Court 
of Errors and Appeals in the last resort in all 
causes from . so much of the final decree made on 
the advice of his Honor, Vice-Chancellor Church, 
in the above-stated cause as reads as follows: 

''7. Except as heretofore stated the Court 
refuses now to construe the tenth clause of the 
will of Henry V. Herrmann, deceased, or to ad-
vise the complainant with respect thereto, or to 

30 declare any rig ·hts under the tenth clause of the 
will of Henry V. Herrmann, deceased, or in the 
estate of which the said He11ry V. Herrma11r1 
died possessed.'' 

40 

Dated June 29, 1928. 

McCARTER & ENGLISH, 
Solicitors of Complai11ant. 

G. W. C. McCARTER, 
Of Counsel. 
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I conceive there is good cause for appeal in the 
above stated cause. 

G. W. C. McCARTER, 
Of Counsel with said Complainant. 
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NOTICE OF APPEAL OF DEFENDANT, 
C. THEODORE HERRM9N INDIVIDUALLY. 

Filed July 14, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

C. THEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 

C omplairiant, 

and 

GLADYS H E R R M A N N , and 
_ others, 

Def endarits. 

66/415. 

On Bill, etc. 
I 

Notice of 
Appeal. 

The defenda11t C. Theodore Herrmann ir1di-
vidually hereby appeals from the whole and 
every part of the final decree made on the advice 
of his Honor, Vice-Chancellor Church, in the 
above-stated cause; except the paragraphs there-
of numbere .d 1, 2, 5, 8 and 9, to the Court of 
Errors and A·ppeals in the last resort in all 

30 causes. 

40 

Dated June 29, 1928. 
T. BRYANT SNIITH, 

Solicitor of Defendant C. Theodore Herrmann. 
G. W. C. IV[cCARTER, 

Of Counsel. 

I conceive there is good cause for appeal in 
the above-stated cause. 

G. W. C. McCARTER, 
Of Counsel with said Defe11dant. 
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PETITION OF APPEAL OF C. THEODORE 
HERRMANN, AS ADMINISTRA ·TOR, ETC. 

Filed July 21, 1928. 

NE\V JERSEY COURT OF ERRORS AND 
APPEALS. 10 

Between 

C. TI-IEODORE HERRMANN, as 
administrator, etc., of Henry 
V. Herrmann, deceased, 

C omplai1iant-A ppellant, 

and 

GLADYS H E R R M A N N , and 
others, 

Def enda1its-Responde11Js. 

0111 Appeal 
from 
Cha1icery. 

Petition of 
Appeal. 

To the Honorable the Court of Errors arid Ap ,-
p·eals in the last resort in all causes: 

The petition of C. Theodore Herrmann, as ad-
ministrator with tl1e vvill and codicil annexed of 
Henry V. Herrman11, deceased, the appellant in 
the above-stated cat1se, respectfully shows that 
your petitioner finds himself aggrieved by a 
final decree made in the Court of Chancery by 
l1is Honor, Edwi11 Robert Walker, Chancellor 
of the State of New Jersey, bearing date the 
26th day of June in the year 1928, wherein the 
said appellant was complainant and Gladys Herr-
mann and others were defendants, in this respect, 
to ,vit, that the said decree adjudges as f ollo,:vs: 

'' 7. Except as heretofore stated the Court 
refl1ses now to construe the tenth clause of 
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and Gladys Herrmann and others were defend-
ants, in this respect, tJ wit: That the said 
decree adjudges that Gladys Herrmann and Vie-
tor Herrmann each have a vested beneficial in-
terest in the residuary estate of Henry V. Herr-
mann, deceased, for the term of the natural life 
of each of them, expectant upon the death of C. 
Theodore Herrmann, under the tenth clause of 
the said will; that the said decree adjudges that 
the contention of your petitioner that the whole 
beneficial interest of the residuary estate of 
Henry V. Herrmann which is attempted to be 
affected by the tenth clause of his will is now 
vested in your petitioner was without merit; and 
that the said decree adjl1dged in paragraph 7 
thereof as follows: 

7. Except as heretofore stated the Court 
refuses now to construe the te11th clause of 
the will of Henry V. Herrmann, deceased, or 
to advise the complainant with respect there-
to, or to declare any rights under the te11th 
clause of the will of Henry V. Herrmann, de-
ceased, or in the estate of which the said 
Henry V. Herrmann died possessed. 

And your petitioner h11mbly appeals from those 
parts of the decree of the Chancellor which de-
cree as afore said, upon the ground that the same 
are erroneous, for that the Chancellor should 
have adjudg ·ed that neither Gladys Herrma11n 
nor Vietor IIerrmann has any interest whatso-
ever either under the 10th clause of the ,vill of 
Henry V. Herrmann, deceased, or in the estate 
of which he died possessed; and should have 
adjudged that the contention of your petitioner 
that the whole beneficial interest of the residuary 
estate of He11ry V. Herrmann, deceased, which 
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is attempted to be affected by the tenth clause of 
his will is no,v vested in your petitioner; and 
should have advised the complainant with respect . 
to all of the matters which the complainant 
prayed for advise, and should have declared all 
of the rights of all parties under the tenth clause 
of the will of Henry V. Herrmann, deceased, or 
in the estate of which the said Henry V. Herr-
mann died possessed. 

Your petitioner therefore prays that the said 
decree of tl1e said Chancellor may be in the par-
ticulars afore said reversed, set aside and for 
nothing holden; a11d that your ·petitioner may 
have such relief in the premises as to this Honor-
able Court shall seem meet. 

T. B. SMITH, 
Solicitor of Appellant. 

G. W. C. McCARTER, 
Of Counsel with Appellant. 

Formal ans,vers to petitions of appeal filed. 
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· Ilflel-aft,er tbe Oral Ar,-me nf 

. by loave ot· Cou.rt. 

New Jersey Court of Errors and Appeals 

BETWEEN 

C. · THEODORE HERRMANN, as 
a·dministrator, etc., of Henry 
V. Herrmann, deceased, 

Complainant-Appellant, 

and 

C. THEODORE H~RRMANN, 
Defendant-Appellant, 

and 

GLADYS HERRMANN and others, 
Def end ant s-R espon -dents. 

On Appeal 
From 

Ch·ancery. 

REPLY BRIEF FOR COMPLAINANT-APPELLANT. 

Briefs of the defendants-respondents were not 
served upon counsel for complainant-appella11t 
until just prior to the oral arg ·ument. Their 
points u11anticipated by us were not covered by 
our brief or arguments. Others arose upon the 
oral argument. Accordingly, co11nsel for the com-
plainant-appellant were by this court given fif-
teen days from the last day of the oral argument 
within which to serve and file this, their reply 
brief. By this reply brief, we shall attempt to 
clarify · some misleading statements, quotations, 
citations and application. 
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I . 

The lower court s,hould have first construed 
this will in full and then applied the rule against 
perpetuities to the entire will as/Construed. 

From the inception of this case, we have con-
tended that looking at this matter as of the date 
of the death of the testator, namely May 13, 
1924, the eomplainant-appellant may have a child 
born to him more than ten months after May 13, 
1924, whose name may be ''X'', and ''X'' may 
survive the complainant-appellant, and have a 
child named ''Y'', who in turn survives ''X''. 
Then applying this will, after it has been fully 
construed to this hypothetical case, there is im- , 
mediately presented a positive violation of the 
rule ag~ainst perpetuities. The operation of ap-
plying this will to the hypothetical case above 
given is in no sense a constr11ction of this will. 

As stated in our main brief, Gray in_ his work 
on Perpetuities, ( 3 ed.) Sec. 629, tersely states 
the matter as follows: 

'' The rule against perpetuities is 11ot a rule 
of construction, but a peremptory command 
of law. It is not like a rule of eonstruction, 
a test more or less artificial to determine in-
tention. Its object is to def eat intention. 
The ref ore, every provision in a will or settle-
ment is to be construed as if the r11le did not 
exist and then to the provision so construed 
the rule is to be remorselessly applied.'' 

In Ca,nda vs.. Ca1ida, 113 Atl. 503-508, affirmed 
92 N. J. ·E., 423, the lower court said: 

''That rule ( the rule against perpetuities) 
requires that. the estate -must vest within the 
time prescribed by its limitations and not that 
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it may vest. 2 Jarman on Wills, 6th Ed. 
p. 29-9. '' 

Our learned adversarieJ; · have contended ; in 
their briefs and oral arguments before this court 
that the a·bove -contention on: our part amounted 
to a11 improper effort to cause the lower court 
to determine the rights of the unbor~ children 
and unborn grandchildren of the complainant-
appellan t. Our learned adversaries go a ste-p 
further, as did tl1e eourt below, and say that since 
these cl1ildren and g+ranchildren are unborn that 
the application of the rule against perpetuities 
sho11ld be delayed until after the time £or their 
possible births shall have transpired. The rule 
agai11st perpetuities means no such thing and 
calls for no such delay. The time when the rule 
is to be ap ,plied is the date of the death of the 
testator, and if then not applied, it shall be ap-
plied as of that date. . 

In Hewitt vs. Green,. 77 N. J. E., 345:, the court 
tl1ere said : 

''It seems to me, however, that these trus-
tees require directions in regard to the dis-
charge of duties whieh they ought to pro-
ceed at once to perform, and which they 
cannot safely perform without such direc-
tions. If the bill had been filed by the com-
plainants as executors, requesti11g instruc-
tions ,vhether or not to pay over to them-
selves, as trustees, the "rhole of the $100,000 
fund, their right to receive instructions would 
perhaps have been more plain. The bill is 
filed by the complainants as trustees, and it 
alleges that as trustees they have received 
from the executors, the entire $100,000 fund. 
The distinction between the complainants as 
executors and as trustees for the purposes 
of this case is, I think, purely technical and 
unimportant. If too large a fund has been 
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paid over to these · trustees for the accom-
plishment of the lawful trust to which a por-
tion of the income is to be applied, a result-
ing · trust as to the remainder of the fund 
may, if necessary, be erected, a11d it is im-
material whether .such tiust is in· favor of 
the executors or in favor of the residuary 
legatees. A duty in either case rests upon 
these -trustees to surrender that portion of 
the fund which we may assume the executors 
unnecessarily and unlawfully paid over to 
them, and the rightful takers of this fund 
ar ,e the residuary fegatees to whom it is the 
present duty of the trustees directly or 
through the executors to pay the same under 
the construction of the will which hereinbe-
f ore has been made.'' 

The court then proceeds to give the necessary 
detailed instructions analogous to those we are 
contending· for here: namely, relating to the trusts 
for unborn grand and great grand-children. 

In the case of McGill et a.l vs. Tru,st Compan .y, 
94 N. J. E., 657, modified on other points and 
affirmed 96 N. J. E., 331, suit was brought by 
the . children of Alexander McGill, son of the tes-
tator, therefore, the complainants were the grand-
children of the testator. In that case, the rule 
against perpetuities was applied and the respec-
tive rights of the unborn children of Alexander 
McGill a~d the unborn children of his sister, 
Eleanor McGill, then Nlrs. Mayer, were deter-
mined. In Stou .t vs. Stou.t, 44 N. J. E. 479 and 
C-Jra,ves vs. Graves, 9·4 N. J. E. 268: the rights of 
unborn were passed upon and in fact determined 
in manner sought here. The fact is that prac-
tically all of the cases we have cited in our main 
brief in support of our -contention that paragraph 
''Tenth'' and subparagTaphs '' 1 '' and '' 2 '' there-
of are violative of the rule against perpetuities 
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were cases where the .rights of . unborn . descend-
ants and other kin were involved and determined. 

All of these cases · were de.cided prior to the De-
claratory Judgment Act of 1924, a.nd some of them 
were decided prior to the Chance ·ry Act · of 1915. 
In our mai11 brief we have ·fully . discussed · these 
two acts and their application · ·here. . We .repeat 
that the Cha11cer}7 Court of N·ew Jersey . and this 
Court on appeal therefrom have a11 · the powers 
exercised in tl1ese prior cases and since these two 
statutes, the additional powers thereby added. 

In lJiiers vs. Person.s, 92 N. J.E. 17, the present 
chancellor dealt with the will of the late Mr. Jus-
tice R.eed, who left his residuary estate in trust 
for l1is daug~hter for life and after her death the 
corpus to go this way or that way accordingly as 
she did or did . not leave issue her surviving. The 
chancellor did not hesitate to declare the rights of 
all parties in respect to the corpus. , 

In respect to the language from Pottervs. fVat-
kin.s, quoted 011 page 17 of the brief of the R.~-
sponden ts, Gladys and Vietor Herrmann, we say, 
first, that same is dictum only; and secondly, that 
the learned chancellor did not consider and did . not 
deal with the Declaratory Judgment Act of 1924, 
but dealt only with the less explicit and limited 
provisions of the Chancery Act of 1915. In addi-
tion, the dictum is inconsistent with the decision 
in Miers vs. Persons. Both reason and authority 
unite to support the rule announced in Miers vs. 
Person-s. 
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The case at bar is distinguishable from other 
New Jer-sey cases which uphold life estates to 
children in being at the death of the testator. 

In S'tou.t vs. S'toit.t, the life estate to Mrs. Dun-
l1am 's child was sustained. At the time the tes-
tator died, and in fact at the date when he exe-
cuted his will, Mrs. Dunham was a widow who had 
only one child. The testator ref erred . to this ex-
act situation in the following language: 

_,'interest, dividend and income of said . residue 
to her child, if she shall leave but one child 
her surviving, and to her children, share and 
share alike, if she shall leave more than one 
surviving her, to be paid them, if there shall 
be more than one, and to it, if there shall be 
one, ·as the same shall b·e received, so long as 
they shall severally live.' ' 

Tl1e court in that case construed '' her child'' to 
mean the _same thing as if the _testator had called 
this child by name. 

In ll1cGill . vs. Tritst Co., 94 N. J. E., 657, the 
lower court found that the testator left trust fund -s, 
the i11come on ,vl1ich should be exclusively utilized 
"for the education and support of tl1e children'' 

.. of his son, Alexander, from the date of Alexan-
der's death, u11til the youngest of these children 
,vas twenty-fi-ve years of age, then the corpus to be 
distributed between them equally. A similar trust 
was set up for the children of the testat9r 's daug ·h-
ter, Eleanor. That court then found as a matter 
of law that these gifts of income were main objects 
of the testator and that he would have bestowed 
them even though he had known that the gifts over 
were void. That court accordingly held these 
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trusts to have vested at the testator's death sub-
ject to each child surviving · his or her particular 
parent. . Having reached these con-elusions, the 
lower court held that the gift of the corpus w·as 
void; that Eleanor a.nd Alexander each have an 
equitable life estate and that their • respective sur-
viving · children likewise have an equitable life 
estate; that the corpus of both trust funds passed 
by a resulting · trust to the next of kin of the 
testator. 

We call special attention to the fact that the 
testator did not provide in his ,vill for life estates 
to his grandchildren, or a11y of the-m, a.nd that the 
nearest thing · to a life estate was his provision 
that they should receive the income of these trust 
funds for their education and sup -port from the 
date of the death of their respective parent, until 
the young~est of its respective class should reach 
t"\\7enty-five years of age. The result was that the 
lower court cl1anged these estates into life estates. 

On appeal of this case to this court, there was 
a decision by a divid ·ed court which held that (1) 
the gifts over of the corpus violated the rule 
against perpetuities; (2) Alexander and Eleanor 
were seized in severalty with the equitable re-
mainder, not as a .resulting trust under the will 
as held below, but because the testator died in7" 
testate in respect thereto; that Alexander's chil-
dren as such had no interest in Eleanor's share. 
With these matters clarified, the lower court's d~-
cree was affirmed. 

Two members of this court .voted against these 
conclusions and one of them wrote a dissenting 
opinion. This opinion objects to the court's mak-
ing the testator a new will to the extent of chang-
ing the gift of income to the grand-children. 

Because of the changes which were read into 
this will by the lower court and sustained 'by this 
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court, a picture different from the case at bar is 
presented . .. Here there is no lower eourt decision 
changing the term or nature of any estate. Here, 
there is a clear-cut issue devoid of any mislead-
ing constructions. Here, th~ · was a refusal of 
the lower court to consider and pass upon that 
part · of the will which our learned adversary on 
behalf of Respondents, Gladys and Vietor Herr-
mann, admitted in his brief and in his oral argu-
ment was violative of the rule against perpetu-
ities. · Under all these circumstances, we contend 
that th -ere should be no alteration of this will by 
judicial decision, but in lieu thereof, a clear-cut 
application of the rule against perpetuities and 
consequent intestacy. 

In the case of Hewitt vs. Green, supra ,, the testa-
tor gave annuities to three of his nieces, one 
grand-nephew, one nephew and the remainder to 
his grandchildren and great-grandchildren 11nder 
the terms and conditions violative of the rule 
against · perpetuities. The annuities above re-
f erred to were given to the above named relatives 
who were not only named in the will but opposite 
their names were writte11 their exact relationship 
to the testator. The court, under these circum-
stances, held that these annuities were severable 
from that part of the will which was in violation 
of the rule against perpetuities. 

Kates vs. Walker, 82 N. J. L., 157, is likewise 
cited by our adversaries as being against our posi-
tion here, but we re-affirm our argument that it, 
as well as Graves vs. Graves, supra ,; Tichenor vs. 
Mech-a.nics Bank, 96 N. J. E., 560; Barrett vs.. 
Ba ,rrett, 255 Ill., 332; Johnson's Estate, 185 Pa., 
179; Anderson vs. Men,efee, 174 S. W., 904; Hor-
ner's Will, 237 N. Y., 489; an-d Hoyt vs. Hoyt, 210 
N. Y. S., 155, confirms the principles for which we 
conten 'd. In Kates vs. Walker, supra, the testa-
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tor .left a part of his estate- .in trust to his wife 
for 'her life, and the11 provided as follows: 

'' and at her death it is my will that 'said trust 
continue, and I direct rriy s·ajd trustees to con-
tinue said investments for the ben·efit of my 
grand-children, the children of my daughter, 
Mary Jane Walker, until the youngest shall 
attain the age of twenty-five years.''; 

and the11 distributes to the several grandchildren 
equally. The court under these facts said: . 

'' The question for solution, therefore, is 
whether the trust is valid, or whether .it is 
in violation of the rule ag-ainst perpetuities.'' 

The court held that the trust was invalid. 
Our learned adversaries have cited the above 

cases as being contrary to our contentions here, 
and decisive in their favor. We contend that each 
of these cases above cited and referred to, except 
I{ates vs. Walker, supra, announce the rule just 
as we contend for it here, but beca~se of the ex-
ceptions ,vhich distinguish them from the case at 
bar, the rule against perpetuities was not applied 
to the same extent as it ought to .be in the case at · 
bar. In respect to Kates vs. Walker, supra, the 
conc.lusion reached was identical with our conten-
tions here. 

Our learned adversary on behalf of Respond-
ents, Gladys and Vietor Herrmann, in his brief 
at page 8, quotes 30 Cyc., 149'0, Note 25, as an 
ideal hypothetical case applicable here, but our 
learned adversaries fail to inform the court that 
this same citation gives among the contrary cases, 
Stout vs. Stout, supra. Our learned adversaries 
omit to infor:m the court that of all - the cases 
cited in support of his quotation there is no .New 
Jersey case. The fact · that it is a note and not 
included as text reduces its effect. 
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Our learned adversary on behalf of Respondent 
Brown, relies prip.cipally upon the case of Ma.tter 
of Mou.11.t, 165 N. Y., 162 (see page 10 of his brief). 
In the first nineteen lines of his quotation from 
this case is found a complete anywer to all of his 
contentions regarding same. In these lines, the 
court announces that since the testator's sister is 
seventy-six years of age, and the testator's 
nephew is fifty years of age that neither of them 
will probably have other children, or as the court 
says: 

'' The chances are decidedly against such an 
oc.currence. ' ' 

In Gra.y's Rule Agairist Perpetuities, Third 
. Edition, page 190, the author succinctly states the , 

rule as follows: 

'' In other words, for purpose of determin-
ing" the question of remoteness, men and wo-
men are deemed capable of having issue as 
long as they live. This was held by Sir Lloyd 
Kenyon in Jee vs. ·Audley (1 Cox, 324), and 
his decision has never been questioned.'' 

In Stout vs. Stout, the court held that although 
Mrs. Dunham was fifty years of ag·e, she might 
give birth to other children, after the testator's 
death, and that such after-born children might 
survive her for more than twenty-one years, and 
that it ,vould not hold that so long as she was alive 
that she could not have other children. This point 
has been re-affirmed in other cases. The basic 
hypotl1esis in the M aunt case was legally false 
and contrary to the New Jersey rule. 

In ad.dition, as we stated in our oral argument 
ancl in our main brief the case of the Matter ofI 
M ou11t, supra, has never been followed by any of 
the courts of New York, and never was followed 



11 

by any c.ourt in New Jersey, excepting the Lower 
Court in this particular case. 

In Horn .er's v11ill, 247 N. Y. 489, the Court of 
Appeals speaking of its prior decisions at pag -e 
503 said: 

''Our ruling in :11:atter of Mount (185 N. 
Y., 162, 169) is pressed upon us as deeisive. 
That case went to the verge of permissible 
excision. '' 

The court accordingly refused to apply that er-
roneous decision. 

In Hoyt vs. Hoyt, 125 Misc., 951 ; 210 N. Y. S., 
155; affirmed 213 N. Y. S., 823, one of the parties 
to that action contended for the application of 
the rule in the Matter of Mount, which was refused 
again upon the ground that it ''went to the verge 
of permissible excision''. The cou-r.t then pro-
ceeded to announce the proper rule to be the later 
case of Matter of Harrier, 237 N. Y. 489, and ac-
cordingly applied same and held as we contend 
l1ere that '' a single organic plan had been con-
ceived by the testator, a plan for the benefit of a 
fluctuating class * * * We extract the heart of 
this plan when we condemn its fluctuating class. 
* * The illegal provision for the fluctuating 
class of after-born grandchildren ( after born 
nieces and nephews and grand nieces and grand 
nephews in the case at bar) cannot be severed 
without destroying the organic unity of the entire 
plan.'' 

Recapitulation. 

ONE. The lower court should have first con-
strued this will in full and then have applied the 
rule against perpetuities to the entire will as con-
strued. If this had been done the effect would 
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have been that paragra -ph ''Tenth'' of the will an,d 
sub-paragraphs'' One'' and'' Two'' thereof would 
have been held to compose a single testamentary 
plan, the main object of which was violative of the 
rule against perpetuities. ( Gray ·' s The Rule 
against P 'erpetuities (3 Ed.) ~c. 6-29; Ca.nda, vs. 
Ca1nda, 113 Atl., 503-508, affirmed . 92 N. J. E., 423; 
Hewitt vs. Green •, 77 N. J.E., 345; Stou.t vs. S'tou.t, 
44 N. J. E., 479; Gra,ves vs. Graves, 9'4 N. J. E., 
268; Chancery Act of 1915; De-claratory Judgment 
Act of 1924; Meirs vs. Persons, 9:2 N. J. E., 17; 
Jn. re Horner's Will, 237 N. Y., 4-89·; Hoyt vs. Hoyt, 
210 N. Y. S .. , 15'5.) 

TWO. The cases like Stout vs. S 'tout, supra; 
McGill vs. The Trust Company ·, 94 N. J. E., 657, 

I 

modified . and affirmed 96 N. J. E., 331; Hewitt vs. 
Greeti, su-p,ra, 30 Cyc., page 1489', Note 25, and in 
Ma.tter of Mou1it, 185 N. Y., 162, are all cases which 
are distinguishable and have been distinguished 
by us from the case at bar. 

THR ,EE. The commencement of this action for 
the relief sought was timely. (See our cases re 
Point I of this Summary.) 

The following index shows the title of each case 
cited by us in our main brief and the pages of our 
main b-rief where sa·m.e are cited, discussed and 
applied: 

Anderson v. Lincoln, 9-5 Me. 541, Main 
Brief, Page 17; 

Anderson v. Menefee (Tex.), 174 S. W. 
904, Main Brief, Page 43; 

B ·enedict v. Webb, 9'8 N. Y. 460, Main 
Brief, Page ·24; 

Barrett v. Barrett, 255 Ill. 332, Main 
Brief, Page 31; 
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Camden , Safe Dep. v. Gu.erin, 87 N. J. E. 
72, Main Brief, Page 11; 

Central Union . Tru,st v. Eggleston, 185 
N. Y. 23, Main Brief, Pag ·e 24; 

Clark v. Cam .1nan., 160 N. Y. 315, Main 
Brief, Page 27; 

Dea.ts v. Ziegner, 82 N. J; E. 605, Main 
Brief, Page 18; 

Declaratory Judgments, Main Brief, 
Pages 4-9-53 ; 

Graves v. Graves, 94 N. J. Eq. 268, Main 
Brief, pages 12 and 18; 

Greenwood v. Robertson, 15 Beaver 92 
(Eng.), Main Brief, page 15; 

Gray's Perpetuities (3 ed.), See. 62•9, 
Main Brief, page 17; 

Hew ·itt v. Green, 77 N. J. E. 345, Main 
Brief, page 10; 

Horner's Wills, 237 N. Y. 489, .Main Brief, 
pages 22 and 29 ; 

Hoyt v. Hoyt, 210 N. Y. S. 155, Main 
Brief, pages 25 and 26; 

Johnson's Estate, 185 Pa. 17·9, Main 
Brief, pages 29 and 30; 

Leake v. Robinson, 2 Merrivale 363, 
Main Brief, pag ·e 15; 

McGill v. Tru .st Co., 9'4 N. J.E. 657, Main 
Brief, page 11; 

Porter v. Fox, 6 Sim. 485, Main Brief, 
page 14; 

Pearks v. Mosely, L. R. 5 Appeals 714, 
Main Brief, pag ·e 16; 

Stout v. Stout, 44 N. J. E. 479, Main 
Brief, pages 8 and 9; 

Sielder v. Sim-s, 5-6 N. J. E. 275, Main 
Brief, page 10; 

Sears v. Russell, 8 Gray (Mass.) 86, Main 
Brief, page 15; 
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Smith's Appeal, 88 Pa. St. 49,2, Main 
Brief, page 15; 

Tho1na.s v. Gregg, 76 Md. 169, Main 
Brief, page 15·; 

Tichenor v. Mechariics y 9'6 N. J. E. 560, 
Main Brief, page 21; 

Webster v. B oddington, 26 Beaver 128, 
Main Brief, page 15; 

Kates v~ Walker, 82 No J. L. 157, Main 
Brief, page 91

• 

WHEREFORE it is respectfully submitted that the 
decree appealed from should be reversed and the 
relief prayed for by the complainant-appellant 
should be granted in full in the manner and to the 
extent ,described in our briefs. 

w. MORTON CARD ·EN 

(of the New York Bar). 
G. W. C. McCARTER, 

Counsel with , Appellants. 



Between 
C. THEODOR HERRMANN, as Adminis-

trator, etc. of Henry V. Herrmann, 
deceased, 

Complainant-Appellant, 

and 

C. THE :ODOR HE1RR;MANN, 

Defendant-Appellant, 

and 

GLADYS HERRMANN and others, 
Defendants-Respondents. 

On Appeal fron1 
Chancery. 

BRIEF FOR RES,PONDENT, AL.FRED S. BROWN. 

Statement. 

This is an appeal from a final decree made in the 
Court of Chancery of New Jersey by his Honor, 
Edwin Robert Walker, Chancellor of said State, 
bearing date the 26th day of June, 1928, construing 
the tenth clause of the Last Will and Testament of 
Henry V. Herr1nann, deceased, who died on May 
13th, 1924. The bill of complaint was filed by C. 
Theodor Herrmann as administrator with the will 
annexed of said Will praying for a construction of 
said will and of a codicil thereto. The will bears 
date January 16th, 1911, and the codicil February 
15th, 1915. Both were admitted to probate Decem-
ber 4th, 1925. The bill alleges that on December 
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27th, 1926, complainant was appointed administra-
tor with the said will and codicil annexed; that 
questions of doubt and difficulty have arisen upon 
said will and codicil and in p~ticular with refer-
ence to the proper construction and legal effect of 
Clause Tenth in said Will and that complainant 
cannot safely proceed with the administration of 
hiS: trust so long as said questions remain unad-
judicated and until he is advised by the Court as to 
his duties and until the rights of the several parties 
in the estate have been adjudged, fixed and deter-
n1ined. The bill then prays that the Court construe 
the will and codicil and fix, adjudge and determine 
the rights and interests of the several defendants as 
between themselves in and to the estate of Henry 
V. Herr1nann, deceased, and that the complainant 
be advised as to his duties. 

Clause Tenth of the Will, in respect to which it 
is alleged in the bill of complaint ques:tions have 
arisen reads as follows : 

"TENTH :-All the rest, residue and remain-
der of my estate, real and personal, of which I 
n1ay die seized or possessed, or to which I may 
be entitled at the time of my decease, of what-
soever nature and description, and wheresoe ,ver 
situated, I do give, devise and bequeath unto 
my executors hereinafter named, in trust, 
nevertheless, and for the following uses and 
purposes, that is to say: That they shall collect 
and receive · the rents, interest and income aris :-
ing therefrom, and after paying therefrom and 
thereout all taxes, assessments, water rents, 
charges and expenses of every kind and descrip-
tion connected with the protection and man-
agement thereof, they shall pay the residue of 
said rentSi, interest and income unto my brother 
C. THEODOR HERRJ.\iIANN, during his natural life. 
And upon his death, 

( 1) In the event that my said brother C. 
Theodor Herrmann, shall leave a child or chil-
dren him surviving, then I direct my said 
executors to divide the said rest, residue and 
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remainder of my estate so held in trust for the 
benefit of my said brother C. Theodor Herr-
mann, into as many equal shares as there are 
children of 1ny said brother living at the time 
of his decease, and to set apart one of such 
shares for each child of 1ny said brother living 
at the time of his decease, and to collect and 
receive the rents, interest and income arising 
from such share, and after paying therefrom 
and thereout all taxes, assessments, water 
rents, charges and expenses of every kind and 
description connected with the protection and 
management of said share, they shall pay the 
residue of said rents, interest and incon1e unto 
the child of my said brother for whose benefit 
the said share shall have been so set apart, dur-
ing his or her natural life, and upon the death 
of the child for whose benefit the said share 
shall have been so set apart, my said executors 
shall pay over the principal of the said share 
unto the issue of the said child for whose 
benefit the said share shall have been so set 
apart, to be divided equally among such issue, 
share and share alike, for their own use and 
benefit, absolutely and forever; and in default 
of such issue then living, then the principal of 
said share shall be paid over unto the surviving 
brothers and sisters of such deceased child, and 
the issue of any deceased brothers and sisters 
of such deceased child, share and share alike, 
for their own use and benefit, absolutely and 
forever; such issue, however, to take the share 
which the parent would have take11 if living; 
and if there be no brother or sister of such de-
ceased child, or issue of any deceased brother 
or sister of such deceased child, then living, 
then the principal of said share shall be paid 
over as follows, viz.: Unto Alfred S. Brown of 
the City of New York, the sum of Ten thousand 
dollars thereof, and to Frederick Feibel of 
Jersey City I-Ieights, New Jersey, the sum of 
Ten thousand dollars thereof; and all the rest, 

• residue and remainder thereof unto Grace 
Cranstoun Herrn1ann, wife of the said C. 
Theodor Herrmann for her own use and benefit 
absolutely and forever. 
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( 2) In the event that n1y said brother C. 
Theodor Herrmann shall not leave any child or 
children him surviving, then upon his decease, 
I do give, devise and bequeath the said rest, 
residue and ren1ainder of my estate so held in 
trust for his benefit, as follows: Unto Alfred 
S. Brown, of the City of New York, the Sllm of 
Ten thousand dollars thereof, and unto 
Frederick Feibel of Jersey City Heights, New 
Jersey, the sun1 of Ten thousand dollars 
thereof; and all the rest, residue and remainder 
thereof unto Grace Cranstoun Herrmann, wife 
of the said C. Theodor Herrmann, for her own 
use and benefit absolutely and forever." 

The bill states (paragraph 6th) that the com-, 
plainant believes and alleges the fact to be that all 
parties interested admit that in and by the said 
Tenth Clause, C. Theodor Herrmann has an un-
doubted vested valid life interest in possession and 
that the said C. Theodor Herrmann claims in addi-
tion that all the gifts over after the : gift to him for 
life are void as violative of the rule against per-
petuities; that there is a resulting trust in his favor 
as sole next of kin and heir at law of the testator, 
Henry V. Herrn1an, deceased, and that, therefore, 
there is a merger of the life interest given to him 
by the vvill and the interest in fee or absolutely in 
ren1ainder vesting in him by intestacy and result-
ing trust so that he is now presently vested with the 
vvhole beneficial interest under the Tenth Clause 
of said will and entitled to immediate possession of 
all the residuary estate of Henry V. Herrmann, 
deceased. 

These claims of the · said C. Theodor Herrmann 
are put in issue by the answer of the · defendant, 
Alfred S. Brown, as1 well aSi by the answers of other 
defendants. 

The cause came on to be heard before Vice Chan-
cellor Church to whom it was referred and there-
upon suc ·h proceedings were had that a final decree 
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was ma.de and entered whereby after reciting · that 
the only questions · in dispute arise out of the tenth 
clause of s:aid will, it waSi ordered, adjudged and 
decreed among other things. as follows: 

3. The defendant Gladys Herrmann ha.s a vested 
beneficial interesit for the term of her natural life, 
expectant upon the death of C. Theodore Herrmann 
under the tenth clause of the said will. 

4. The defendant Vietor Herrmann, has a vested 
beneficial interest for the term of his natural life 
expectant up •on the death of C. T·heodore Herrmann 
under the tenth clause of the · said will. 

6. The contention of the defendant C. Theodor 
Herrmann that the whole beneficial interest of the 
residuary estate of Henry V. Herrmann which is 
attempted to be affected by the tenth clause of his 
will is now vested in the said C. Theodor Herrmann 
is without merit. 

7. Except as heretofore sitated the court refuses 
now to construe the tenth clause of the will of 
Henry V. Herrmann, deceased, or to adviS'e the com-
plainant with respect thereto, or to declare any 
rights; under the tenth clause of the will of Henry 
V. Herrmann, deceased, o,r in the estate of which 
the said Henry V. Herr1nann died possessed. 

By his petition of appeal the comp ,lainant-
appellant C. Theodor Herrmann, as: administrator 
etc. of Henry V. Herrn1ann, deceased, appeals from 
that portion of the decree contained in paragraph 
numbered 7 as above set forth on the alleged ground 
that the same iS' erroneous i in that the Chancellor 
should have · advised him with res.pect to all the 
matters as to which ·he prayed for advice and should 
have declared all of the rights of all parties 1 under 
the tenth clause of the will of Henry V. Herrmann 
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or in the es:tate of which the said I-Ienry V. Herr-
mann died p•oss:essed. T'he petition thereupon prays 
that said portion of the decree be reversed in the 
particulars aforesaid. 

The defendant-ap •pellant C. 'J;lieodor Herrmann 
by his; petition of appeal appeals from thos:e por-
tions of the decree which adjudge that Gladys Herr·-
mann and Vietor H~rrmann each have a beneficial 
interest in the residu~ry estate of Henry V. Herr-
mann, deceased, for the term of the natural life of 
each of them, expectant upon the death of C. Theo-
dore Herrmann, under the tenth clause of s:aid .will 
and fro1n that portion of the decree which adjudges 
to be without n1erit his conte ·ntion that the whole 
beneficial interest in the residuary estate of Henry 
V. Herrmann which is: attempted to be affected b,y' 
the tenth clause of said will iS' now vested in him 
and also from that p•ortion of the decree contained 
in paragraph numbered 7 thereof, on the alleged 
grounds: that said portions of said decree are erro-
neous 1 and should be reversed in thos:e particulars. 

Arguinent. 

As stated in the decree the only questions: in dis-
pute a.rise out of the tenth claus:e of the vVill of 
Henry V. Herr1nann, deceased, a copy of which is 
set forth in the above statement of the case. 

T'he life beneficiary C. Theodor I-Ierrmann claims 
that all the gifts in said tenth clause after the gift 
to him for life are void as violative of the rule 
against perpetuities. 
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I. 

Clause Tenth of the will does not 
offend against the law of perpetuities 
and is valid. 

In the construction of a will, the circumstances 
surrounding the testator at the time the will was 
made are to be taken into conBideration ( Gardr1er 
on Wills, Hornbeck Series, p. 385). The author 
says ( Section 106) : 

"But where the will is such as to call for 
construction, the Court, with a view to secur-
ing a p,roper construction, p,uts itself, so far 
as may be, in the position of the testator, that 
it may see thing ·s from his point of view. To 
this end, evidence regarding all relevant facts 
and circumstances surrounding the testator at 
the time of executing the will is admissib ,le." 

In Irving vs. De Kay, 9 Paige 521, Chancellor ,val-
worth says, page 528 : 

"The principles stated in that case ( Hawley 
v. James, 5 Paige 320, 458, 459) and which are 
now the settled rules of law are, that th~ in-
tention of the testator, when it shall have been 
asce ·rtained from an examination of the will 
in connection with the situation of his prop-
erty &c at the ti1ne of making such will, must 
be carried into effect by the courts, so far as. 
that intention is consistent with the rules of 
law that although some of the objects for which 
a trust is created, or some future interests lim-
ited upon the trust estate are illegal or invalid, 
if any of the p·urpo -ses for which the trust was 
created are legal and valid and ,vould have 
authorized the creation of such an estate, the 
legal title vests in the trustees during the con-
tinua.nee of such valid objects of the trust, ex-
cept in those cases where the legal and valid 
objects of the trust are so mixed up , with those 
which are illegal and void that ~t is impossible 
to sustain the one witl1out giving effect to the 
other.'' 
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The circumstances in which the testator, Henry V. 
Herrmann, made the will and codicil in question 
were as follows : He had no children, never having 
been married. He had one brother, the complain-
ant, C. Theodore Herrmann, ,vhV'wa.s his only heir 
at law and next of kin and who was ma .rried to 
Grace Cr 1anstoun Herrmann, and by her had two 
children, then living, to ,vit: Gladys Herrmann, a 
daughter, who is now thirty years of age and up-
ward and Vietor Herrmann, a son, who is now 
twenty one years of age and up ,ward. Said two 
children are still living and are p•arties defendant 
in this suit; they are the only children ever born 
to the said C. Theodore Herrmann. Neither has 
ever had issue, neither having ever been married. 

By the Tenth Clause of the will the residuary es-1 

tate is given to the executors in trust to pay the in-
come to the said C. Theodore Herrmann during his 
life and upon his death to divide the residuary es-
tate into as many shares a.s there are children of 
his living at his death and set apart one share for 
each child and pay the income of such share to the 
child for whose benefit the said share was so set 
apart dt1ring his or her life and at that child's 
deatl1 to p·ay the princip,al over to that child's issue 
or in default of issue to the survivor or if there 
be no survivor or issue of survivor then to Grace 
Cranstoun Herrmann. The trustees therefore are 
vested with the legal title of the residuary estate, 
C. Theodor Herrman .n having an equitable life in-
terest therein and the defendants, Gladys Herr-
mann and Vietor Herrn1ann, children of the said 
C. Theodor Herrmann, having also an equitable life 
interest the ,rein, subject to the equitable life inter-
est of their father, the said C. Theodor Herrmann. 

If, therefore, the said C. Theodor Herrmann 
should now die, the residuary estate would be di-
vided b·y the trustee into two equal parts, one of 
which would be held in trust for Gladys Herrmann 
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and the other in trust for Vietor Herrmann and on 
the death of either, the share held in truBt for the 
one so dying would vest absolutely either in his or 
her issue or in the survivor or in the issue then liv-
ing of such survivor or in Grace Cranstoun Herr-
mann. So that as to each share there is a. trust 
and a suspension for only two lives in being a.t the 
death of the testator; as to one· share for the lives 
of C. Theodor Herrmann and Gladys Herrmann 
and as to the other share for the lives of C. Theodor 
Herrmann and Vietor Herrmann. This does not 
offend against the R.ule as to Perp -etuities and is 
valid. 

The birth of a child of •C·. Theodor Herrmann 
after the death of the · testator, Henry V. I-Ierrmann, 
would not invalidate the will as to the Sihares of 
Gladys Herrmann and Victor Herrmann. It would 
simply diminish the amount of their respective 

· share ·s. 
In Matter of Mount, 185 N. Y. 162, the testatrix 

by her will gave her residuary estate to trustees 
in trust to p·ay the income to her sister Susan, dur-
ing her life and upon he·r death to divide the res;i-
duary estate _into as many shares of equal value aSi 
would make one for each of the children the in living 
of testatrix's nep ,hew, Richard H. Mount and one 
for the lawful issue collectively of each of the chil-
dren of said nep ·hew ( if any) who mig·ht the ·n have · 
died leaving such issue and set apart one of such 
shares to each child then living and one to Siuch 
issue collectively of each deceased child and pay 
over to the children of such nep ,hew on their arriv-
ing at the age of twenty five years the net income 
of the shares so set apart for them respectively dur-
ing their respective lives and after their deaths 
respectively to pay over Siuch Sihares to their . issue; 
also to pay over to the issue of any deceas.ed child 
of said nep ,hew who should, at the death of said 
sister Susan, be of the .age of twenty five years 
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otherwise on their attaining that age resp ,e·ctively 
their respective portionSi of the Sihare so set ap •art 
to such issue respectively. 

C·ertain of the next of kin of the testatrix claime ,d 
that this disp ·osition of the residuary estate wa,s. , 
void as suspending the absolute owners:hip · of per-
sonal property for lives not necessarily in being at 
the death of the tetat.rix. 

Cullen, C. J. delivering· the opinion of the Co,urt, 
says (p. 168) : 

"The testator's sister is now seventy Siix 
yearSi old. The , testator's nephew ·, Richard H. 
l\1ount, is over fifty yea.rs old. He had at the 
execution of the Will two childre,n who still 
survive, Ed,vard, now aged 30, and I-Iarold 
aged 23. I-Iis wife, the mother of these two i 

children , is s:till living. The elder son is mar-
ried and pe11ding this ap ·peal has had a child 
born. The younger is unmarried. Bearing in 
mind the age of his. wife and that of the chil-
dren, the strong probability is. that Richard 
1'1ount will have no otl1er children by his pres-
ent wife. She rnay die, he may marry again 
and have children. But for such an event to 
have any bearing on the present controversy, 
the child must be born before the p·re,sent 
equitable life tenant, a lady se,venty Siix years 
old, dies. Therefore , the chances are decidedly 
against s.uch an occurrence. If it doesi not hap-
pen, and the t,vo sons of the nep ·he"r now living 
survive their grandaunt, there will be only a 
sing'le questio11 to detern1ine; that is whether 
the direction in the Will to divide the corpus 
into shares for all the children of the testatrix's 
nephew, which ,vould include children who 
might be born after her death, renders the pro-
visions, so far as it applies to children living 
at her death, illegal and void. If this provi-
sion is valid as to those children, no other 

. question can arise under the vVill, because the 
remainders given on the death of those chil-
dre ·n are clearly good. We are inclined to the 
view that this question is a comp ,a.ra.tive,ly 
simple one. * * * ( p. 169) . If the trust was 
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to continue in solid .o for the benefit of all the 
nep ·hew's children who might survive their 
grandaunt, it would be void, not only because . 
it might depend on lives not in being at the 
death of the testatrix, but also because its con-
tinuance might la.st over a greater numbe ,r of 
lives than that prescribed by the Statute. But 
on the death of the sister, the corpus is to be 
divided into Sieveral Sihares according to the 
number of children the nephew · may then have, 
including the issue , of any deceased child. The 
trust as to each sh.are terminates with the life 
of the beneficiary. · Therefore, as to the, share 
of a child of the testatrix's nep -hew living at 
her death, the susp ,ension is for two live8 au-
thorized by statute, to wit, the testatrix's sis-
ter, and the equitable life tenant of the par-
ticular share. It matters not that the whole 
corp ·us is not released at the termination of · 
any two specified lives. An e·ntire eSitate may 
be held in trust for one beneficiary for life, and 
on his death n1ay then be divided into shares, 
each of which 1nay be held in trust for a second 
separate life ( citing case8). It is not at all 
ne,cessary that the te·stator create a single tru8t 
in a single piece of property . . He may create 
separate trusts in un -divided interests. The 
validity of e·a.ch of such trusts is1 dependent 
solely on its te ,r1n8 and not on the. fate or valid-
ity of the others. If, therefore, the nep ,hew 
should have children born after the testatrix's 
death and surviving her sister, their existe,nce 
,vould serve to cut down the shares to be held 
in trust for the childre :n living at the testa-
trix's decease. But we do not see how the 
invalidity of the testa1ne ,ntary disp ,osition in · 
favor of such after-born children can affect the 
legality of the trust in favor of the existing 
children.'' 

This opinion was concurred in by all the members.' 
of the Court. T11e case is directly in point. At the 
time the testator, Henry V. Herr ·mann, made his 
will and at the time of his 1 death, his brother, 0. 
Theodor Herrn1ann, who by the will iS' given an 

• 
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equitable life interest in the residuary estate, had 
two children then living, viz: Gladys Herrmann and 
Vietor Herrmann. - They are s1till living and 
are the only children the said C. Theodor Herrmann 
ever had b•orn to him. If he neyer hag any other 
children then the shares of the residuary estate to be 
set aside at his death for the said Gladys 1 Herrmann 
and Vietor Herrmann will be one-half for each. If 
another child is born to him, then the shares! of the 
said Gladys and Vietor Herrmann will be one-third 
for each, and so on according · to the number of chil-
dren of the said C. T'heodor Herrmann living · at his 
death. B11t whatever the amount of the shares. may 
be, whether one-half or one-third or one-fourth, that 
amount will be ascertained "Tithin the legal limit of 

· a life in being at the death of the t.es!tator, Henry V. 1 

Herrmann, to wit, the life of C. Theodor Herrman11. 
The consequence is that the birth of another child 
or other children to the said C. Theodor Herrmann 
would not invalidate the trusts of the ,vill in favor 
of his exis:ting children, Gladys Herrmann and Vie-
tor Herrmann, but ,vould s,imply cut down the qu.a.n/' 
tii ,m of their shares. 

T'he will under consideration in the Mount caS'e 
above referred to came , into court again for con-
struction after the death of the first life tenant and 
it was again contended that the provis:ions i for the 
second life es:tates were void because the will gave 
Siuch life , estates; to the nephew's children living · at 
the death of the firs.t life tenant and this proviSiion 
might include children not in being at the death of 
the testatrix. The Supreme Court at Special Term 
overruled this conte ·ntion and sustained the pro-
visions as valid and on appeal to the Appellate 
Division this decision wa.s affirmed (Mount v. 
Mount, 196 App. Div. 508). T1hat court says, at 
page 511 of its opinion: 

"Tbe Special Term held that at the death of 
the first life tenant the trust fund should be 

• 
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divided into as i many shares : as there were chil 
dren of the said nephew living at the time of 
the death of the first life tenant, and that not-
withstanding the subseql1ent life estates given 
to such children as might be born after the 
death of the testatrix would be void, neverthe-
less:, the shares which would go under the will 
for life to such children as were in being at the 
time of the death of the test.a trix passed as 
valid dispoBitions: of the property of the testa-
trix. Inasn1uch as there were no children born 
to the said Richard H. Mount after the death of 
the testatrix, the two children living · at the 
death of the first life beneficiary, Sus.an, were 
each held to be entitled to a life estate in one-
half of the said trust fund. 

This 1 will has been before the court in an 
action brought before the death of the life ten-
ant, Susan, and was construed by the Court of 
Appeals in Matter of Mount (185 N. Y. 162). 
* * * The decision of the Special Term is 
in accord ,vith the conclusionS' reached b·:y 
Judge Cullen in his opinion in that case, and 
with the conclusions reached we are also in 
full accord. 

The appellant's counsel concedeSi upon this 
argument that if the rule of interpretation 
Sitated by Judge Cullen properly interprets the 
law as1 ap ,plicable to this 1 will, the appellant has 
no standing to reverse the findings of the trial 
court, giving to the two children of Richard H. 
Mount each a life intere ,st in one-half of the 
trust fund after the death of Susan. The claim, 
·however, of the appellant is that the rule of 
construction stated by the · Court of Appeals 
upon the former appeal has been overruled in 
subsequent cases, especially in Matter of vVilcox 
(194 N. Y. 288), wherein Judge Cullen himself 
wrote the opinion. I have examined this caSie 
and the other cas:es cited b·y the appellant's 
couns.el to sustain hiS' contention. I do not find 
that the rule of construction as stated by the 
Court of Appeals in the • matter before the court 
upon former appeal has been in any way 
changed by any subsequent decisions, and our 
decision in affirming the , judg1nent upon this 
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question may well stand 11pon the construction 
of the will given by the Court of Appeals upon 
the former appeal.'' 

This decision was unanimously affirmed by the 
C'ourt of Appeals ( Mount V; Mo)int, 234 N. Y. 568). 

After so thorough a discussion and consideration 
of the facts and of the principle involved, the opin-
ion of Judge Cullen in Matter of Mount, 185 N. Y. 
162, can hardly be regarded otherwise than a.s a.n 
authority upon tha ,t subject. 

Moreover, the opinion is based up ·on a well estab-
lished principle of law, viz: that where the 1 prop-
erty given is divided by the will into shares. and a 
share set apart for ea.ch individual member of a 
class, the division to be made within the leg·al 
limit of lives in being at the death of the tes-
tator, the rule of gifts to a clas:s: does not ap ·-
ply so as· to invalidate gifts otherwise valid of 
the several shares. This p,rincip-le is asserted and 
maintained in Jarman on Wills, 5th Edition, page 
267*, etc., where the subject of gifts to a class is ex-
haustively discussed. The author there says that 
the word "class" when used in this p-hrase "gift to 
a class'' has a different meaning in law from its 
pop -ula.r meaning; that popularly the word "class" 
means persons answering to a certain description, 
s.uch as "children", "nephews", "nieces", etc. But 
in its legal sense, when used in the p•hrase · "gifts 
to a class " , it means "a gift of an aggre ,gate sum 
to a body of persons unce ·rtain in number at the 
time of the gift, to be ascertained at a future time, 
and who are all to take in equal or in some other 
definite p,roportions, the share of each being de-
pendent for its amount upon the ultimate number 
of persons". 

This definition has been universally accepted and 
approved and is to be re,garded as the se,ttled defini-
tion of that p·hrase. The definition being that a 
gift to a class is a gift of an aggregate sum to a 
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body of persons, it necessa .rily follows from the 
form of the gift that if any of the members of that 
body are incapable of taking, the gift fails entirely, 
because the gift is of the p•roperty a.s a whole to the 
members of the class as a b•ody. And this is the 
rule of gifts to a class as la.id down in Leake v. 
Robins:on, 2 Merivale 363, which is the leading case 
on that subject. In that case according to Jar-
man on Wills:, page 265*, certain stock and moneys 
were bequeathed to W. R. R. for life, and after his. 
decease to the child or children of the said W.R. R .. , 
who, being a son or sons, Bhould attain the age of 
twenty-five, or being a daughter or daughters :, at-
tain that age or be married with consent; and in 
case the said vV. R. R. should hap -pen to die without 
leaving issue living at the tin1e of his decease, or 
leaving such, they should all die before any of them 
should attain twenty-five, if sons :, and, if daughters, 
before they should attain such age or be married as 
aforesaid, then to the b·rothers and sisters of the 
said vV. R. R. on their attaining tw·enty-five, if a. 
brother or b.rothers, and if a, sister or sisters, on 
such a.ge or marriage as aforesaid. The Master of 
the Rolls held that the bequest wa.s void as to the 
whole owing to the fact that it was made to classes 
and not to individuals; that it wa.s impossible to 
separate the shares of the capable from the shares 
of the incapable or adjust the p,roportions in which 
the capable persons should take or determine the 
manner and the period of ascertaining those 
proportions. 

In Jarman on Wills, 5th Edition, page 267*, it is 
said that "where this difficulty does not exis 1t, the 
rule in Leake vs. Robinson does not generally 
apply", and this assertion . is supported by the 
author, as follows ( p. 267•x•) : 

"Thus in Storrs vs. Benbow, 3 D. M. & G. 
390, where the testator bequeathed five hundred 
pounds to each child that might be born to 



16 

either of the children of either of his brothers, 
it was decided by Lord Cranworth that the gift 
was valid as to the children of nephews who 
were born in the testator's lifetime, and void as 
to the children of the other nephews. He said 
it was a mistake to coinpar,e the case with 
Leake vs. Robinson. The legacy given to one of 
the former set of children, could not be bad 
because there was a le·gacy given under a 
similar description to a person who would not 
be able to take because the gift was too 
remote." 
( page 267) "Again in Griffith v. Pownall 
( 13 Sim. 393), A had a power to appoint among 
all the children of B, begotten and to be be-
gotten, and their issue; and in default to the 
children equally. All the children that B ever 
had ( six in number) were born at the time of , 
the creation of the power, and A appointed that 
the share which each child of B, begotten and 
to be begotten, was entitled to in default of ap-
pointment, should be held in trust for that child 
for life, and after its death for its children. 
Sir L. Shadwell, V. C. held the appointment 
valid. He said that if the gift be of the bulk 
of the property amongst a set of persons col-
lectively, some of ,vhon1-a.re within the rule of 
law as to perpetuity, but the rest of them are 
not, the gift is void in toto. That in the case 
before him the gift ,vas not of: the bulk of the 
fund, but the testator merely directed how the 
share of each daughter should go after her 
death. If there had been a seventh or eighth 
daughter the gift would have been bad as to 
their children ; nevertheless the gift to• the 
elder children would have been good * * * 
( p. 269) the principle of Griffiths v. Pownall 
prevailed in Cattlin v. Brown (11 Hare 372) 
where a testator entitled to the equity of re-
demption in lands subject to a mortgage in fee, 
devised them to T. B. C. for life, with remain-
der to all and every his child and children dur-
ing their natural lives if more than one; and 
after the decease of any or either of such child 
or children then the · part or share of him, her, 
or them, so dying, was given to his, her or their 
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child or children lawfully begotten, or to be 
begotten, and to his, her or their heirs as 
tenants in common. T. B. 0. left several chil-
dren, some born in the testator's lifetime, some 
after his death; and it was held by Sir W. P. 
Wood, V. C. that the shares of the children 
born in the life time of the teSitator were well 
given to their children though the gift to the 
other grandchildren failed * * *" 

The author qu~tes also Wilson v. Wilson ( 4 Jur. 
N. S. 1076, 28 L. J. Oh. 95), and says: 

"The bequest there was of a sum of money 
upon trust to pay the income to the testator's 
wife during her life, and after her death in 
trust for the the .n present and future children 
of I. L. who should be living at the death of the 
testator's wife) and who should attain the age 
of twenty one or marry, in equal shares; and 
the testator directed that the shares of each 
daughter should be settled upon trust for her 
for life, and after her death up -on her children. 
Sir W. vVood decided that the trust in favor 
of a child of a daug ·hter who was living at the 
death of the testator was valid. He said 'I can 
conceive no ground why in respect of a child of 
I. L. in esse at the time of the testator's de-
cease, there should not be a direction that her 
share should be settled on her children.' " 

The case of Porter v. Fox, 6 Si1n. 485, is cited in Ap-
pellant's brief (p. 14) as authority for the proposi-
tion that "the mere fact that Gladys and Vietor 
Herr1nann were born at the date of the testator's 
death does not in the case of a gift like thiSi validate 
the gift over upon the termination of their life 
estates". But, as is said in Wilson v. Wilson 
( silpra) : 

"In Porter v. Fox and · that class of cases, 
the difficulty arises from there being a gift to a 
clags of persons, some of whom can take whilst 
others cannot. In these cases it cannot be 
ascertained what is the share of each and hence 
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the gift is. void a.s to .all. Here, how·eve,r, the 
children of each child of I. L. form a separate 
class, and the share of each child is separately 
ascertainable. 

In the s.a1ne way in the case at bµ ·, the children of 
each child of C. Theodor Herrmann form a separate 
class, and the share of each class is separately 
ascertainable. Appellant's brief cites also Stout v. 
Stout, 44 N. J. Eq. 479, and says, page 15: 

"This court itself cannot Siustain the conten-
tion that the gifts over after the life estates in 
Gladys and Vietor are valid without overruling 
Stout V'. Stout." 

But in Stout v. Stout the income upon the property 
as a whole was given to all the children a,s a clas·s, 
with remainder after their death to their next of 
kin, ,vhereas -in the case at bar the gift is of the in-
come upon each separate share to the child for 
whose benefit the share is to be set apart, with 
remainder in that particular share to that child's 
issue. A decision in the case at bar sustaining the 
gifts over after the life estates in Gladys and Vietor 
Herrmann would tl1erefore in no way conflict ,vith 
the decision in Stout v. Stout. 

It is further to be ob,served that all the other 
cases cited in Ap·pellant's b,rief under Point I (pp ·. 
8 to 16) to sustain his contention that ''the gift of 
the corp ,us of the testator's estate after the life 
estates to C. Theodor Herrmann's children vio-
lates the rule against perpetuities and is therefore 
void'', are cases of gifts to a class and are governed 
by the rule in Leake V'S. Robinson, wh·ereas the case 
at bar does: not co1ne within the definition of "gifts 
to a class" and is not governed by that rule, be-
cause the property given is divided into s.hares and 
each share stands sep,arate and apart from every 
other s.hare. 

After a. full review of the cases on the sub ,ject, 
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Jarman on Wills concludes with thi8 statement 
( p. 271 *) : 

"It must be taken as settled that where the 
shares of all the separate stocks can be ascer-
tained within legal limits., as in those author-
ities, the rule in Leake V'. Robinson is not ap-
plicable so as to defeat limitations, otherwise 
valid, of the separate shares." 

In the case at ba ,r the shares of the separate stocks., 
that is, the shares of each of the children of C. Theo-
dor Herrmann livi11g at his death, can be ascer-
tained within legal limits, viz, the limit of the life 
of C. Theodor Herrmann, a p·erson in being at the 
death of the testator. The rule of gifts to a class 
as laid down in Leake v. Robinson is, therefore, 
not ap ,plicable so as to defeat the limitations of the 
shares of Gladys Herrmann and Vietor Herrmann, 
the two children of C. Theodor Herrmann who were 
living at testator's death and a.re now living. The 
limitations of those two shares are "otherwise 
valid" as p,rescrib,ed in the above quotation from 
Jarman on Wills, in that they are each for the 
period of only t,vo lives in being at the death of the 
testator, Henry V. Herrmann, one being for the 
lives of C. Theodor Herrmann and ·Gladys Herr-
mann and the other for the lives of C. Theodor 
Herrmann and Vietor Herrmann. 

The distinction b·etween a gift to a class in its 
legal sense, that is, a gift of property in bulk to per-
sons in a body, on the one hand, and a, gift of p•rop-
erty in shares to individuals of a class, on the 
other hand, is well illustrated by comparing the 
two cases in the New York Court of Appeals, viz, 
Matter of Mount, 185 N. Y. 162 ( su,p1ra) and Mat-
ter of Horner, 237 N. Y. 489. 

In the Mount case, as we have seen, there was a 
direction to divide the p,roperty into shares and 
trusts were created for the separate shares, and 
the will was sustained as to shares set apart for the 
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benefit of children living at the death of the te8-
ta.tor. 

In the Horner case, among other p,rovisions there , 
was a trust for the benefit of the children of Gra.ce 
B. Simms which included chilfrren living at the 
death of the testator and those who might there-
after be b,orn to the mother; there was no direction 
to divide the property into shares but the trust was 
to continue as to the property as a whole 1 until all • 
the children had reached the age of twenty one 
years. Cardozo, J., delivering the opinion of the 
Court, says ( p. 501) : 

"vV e think the provisions for the benefit of 
after born children are so entangled with those 
for the benefit of Gladys'' (the child living at 
the death of the testator) "aB to make sever .. 
ance imp ,ossible." 

And at page 503 : 
"O,ur ruling in 1\!Iatter of Mount (185 N. Y. 

162, 169) is pressed upon us as decisive. That 
case went to the verg 'e of permissible excision. 
It did not go so far as w·e shall have to go now 
if this trust is to be upheld. There the tes-
tator created a trust f'or life for the benefit of 
his sister, and directed that at the end of that 
estate the fund should be divided per stirpes 
into as many shares as there were children of 
his nephew then living and issue of deceased 
children, with separate trt1sts for each of them. 
We sustained this limitation for the benefit of' 
the children alive at the testator's death, 
though we pronounced it void as to the others. 
The judgment went upon the ground that there 
,vas present in that will the p•recise element 
that is lacking in the trust for the children of 
l\1rs. Simms, a direction for the severance of 
the shares, so that the good was not inextric-
ably commingled with the bad. ( 185 N. Y. 
at pp·. 169-, 170; cf. l\1ount v. 1\!Iount 234 N. Y. 
568; Boughton V'. James, 1 Coll. 26; Gray, the 
Rule against Perpetuities,§ 389). Here as we 
have seen the poison interpenetrates the sys-
tem." 
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In the case at bar, the will expressly directs that 
the residuary estate shall be divided into shares 
a.:r:id a. s.h.are set a.part for each child, and this is to 
take place within the lin1it. of time p·rescribed by 
law for the vesting of future estates, . viz., at the 
termination of the life of C-. Theodor Herrmann, a 
person in being · at the death of the testator. 

The case con1es, therefore, within the ruling of 
the l\1ount case (su ,p1ra,) and not within the ruling 
of the Horner ca.se ( su,p 1ra,). 

The will is, therefore, valid .as to the shares of 
Gladys Herrmann and Vietor Herrmann, children 
of ·C. Theodor Herrmann living at the death of 
testator. 

II. 

The trusts created by the Will in 
favor of Gladys Herrmann and Vietor 
Herrmann being valid, the claiin of the 
Appellant, C. Theodor Ii:err1nann, that 
he is now vested with tlie whole bene-
ficial interest in the residuary estate of 
the testator and entitled to the iinine-
diate possession thereof cannot be 
maintained. 

The trusts created by the Will stand in the way 
and bar any s.uch' clai1n. By the terms. of the v~1ill, 
the legal title and right of possession are vested in 
trustees and they .are directed to collect the income 
and pay therefrom taxes, asses.sments, water rents, 
charges and e·xp,enses. of every kind connected with 
the p·rotection and n1anagement of the property 
and then pay the residue of the income to the said 
C·. Theodor Herrmann during his life and after his 
death to his children living at his death, dividing 
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the property into shares . and setting a.p,a.rt one s:hare 
for each child. These are active trusts which make 
it necessary for the trustees. to hold the legal title 
in order that they may perform the duties imposed 
upon them. Being active trusts, the;Y are not af-
fected by the Statute of Uses, which, in the case 
of trusts 1nerely p,assive, operates to transfer the 
use into possession by turning the beneficial inter-
est of the cestui q,u,e u,se into a legal estate. 

In Perry on Trusts, 2nd Edition, Section 300, it 
is. said: 

"Three p•rincipal reasons or rules of construc-
tion were laid down, whereby conveya11ces 
"rere excepted from such operation ( of the 
Statute of Users) * * * . Third, "rhere such 
powe ,rs or duties were imposed with the es:tate 
upon a donee to uses that it was necessary that 
he should continue to hold the legal title in 
order to perform his duty or execute: the 
power." 
S•ection 305. "The third rule of construction 
is less technical and relates to special or active 
trusts, which were never within the p•urview of 
the Statute. Therefore, if any agency, duty 
or po,ver be imposed on the trustee :, as by a 
limitation to a trustee and his heirs to pay the 
rents., or to conve·y the estate, or if any control 
is to be exercised, or duty performe ·d by the 
trustee in applying the rents to a person's 
1naintenance, or in making repairs, or to pre-
serve contingent remainders or to raise a sum 
of 1noney,_ or to dispose of the estate by sale, 
in all these, and in other and like cas.es, the 
operation of the statute is. e·xcluded, and the 
trusts or uses remain mere equitable estates.'' 

And in Jarman on vVills. ( 5th Edition) page 305, it 
is said: 

"The reader will haYe perceived -x- * * that 
the same principle which deter1nines whether 
the trustees take any estate, regulates also the 
nature and duration of that estate; the estab-
lished doctrine being -x• ·=<- * that the trustees 
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take exactly that quantity of interest w·hich 
the purposes of the trust require; and the 
question is not whether the· testator has used 
words of limitation or expressions adequate to 
carry an estate of inheritance, but whether the 
exigencies of the trust -x- -x- -x- den1and the fee 
simple, or can be satisfied by any and what 
le·ss estate.'' 

III. 

The trusts of the Will in favor of C. 
Theodor H·errmann and his existing 
children, Gladys lierrmann and Vietor 
Herrmann, being valid, the Court will 
not now determine questions which may 
arise in case he has other children here-
after born, as that contingency is uncer-
tain and may never occur and there is 
no present necessity for a decision with 
relation to it. 

In Horton v. Cantwell, 108 N. Y. 255, the Court 
refused to determine whether the plaintiff was en-
titled to a remainder in the estate on certain con-
tingencies which might or might not occur, saying: 

"Upon the whole case ,ve think there is no 
practical or present controversy to be de-
termined and the continge ·ncy may never arise 
in which the question can beco1ne a practical 
one, and even then if it do hereafter arise, there 
is no ce,rtainty there ,vill be any contest what-
ever in regard to it. At any rate the matter 
is, so far as the plaintiff is concerned, a purely 
abstract one, and the courts do not sit to de-
termine abstract questions." 

In Matter of Mount, 185 N. Y. 162 ( su,pra ,), the 
facts were these: The New York Code of Civil Pro-
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cedure provided that if a party p·ut in issue before 
the Surrogate the validity, construction or effect of 
any disposition of personal p,roperty contained in 
a will, the Surrogate must determine the question 
upon rendering a decree. In proce~ings for the 
probate of the Will of Mount, some of the next of 
kin put in issue the validity, construction and ef-
fect of certain trust p·rovisions in the will which 
gave the income of the residuary estate to testa-
trix's sister for life and up •on her death to children 
of testatrix's nephew then living, contending that 
the entire disposition was void as. suspending the 
absolute ownership of personal property for lives 
not necessarily in being at the death of the testa-
trix. The Surrogate made a decree sustaining the 
trust for the sister during life, b·ut refusing to de-
termine the validity of the p·rovisions disposing of 
the estate after the death of the sister, "owing to 
the uncertainty as to who will be entitled to inherit 
the estate after the death of the said Susan Mount, 
and the fact that no decision can now be made 
thereupon except at the hazard of adjudicating 
upon the rights of persons who are not parties to 
the , p,resent p,rocee ·ding and that no p,resent neces-
sity requires that any decision thereupon be now 
made." 

In this position the 1 Surrogate was sustained by 
the Court of Appeals, the Court saying (p·. 168): 

"vVhile it is true that in proper cases th ·e 
judg1nent of a Court will conclude the rig ·hts 
of persons not in being at the time the 1 judg-
ment is rendered, there certainly is no impro-
p•riety in a Court refusing to determine such 
rights wl1en present conditions do not require 
it or render such determination advantageous 
to the disposition of the estate.'' 

In Cross v. Del \ Talle, 1 Wallace (U. S. Supreme 
Court), 5, it is said in the opinion of the Court: 

"A Chancellor will not maintain a bill 
merely to declare future rights. The Scotch 

• 
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tribunals pass on such questions by 'declarator' 
but the English Courts have never ass-un1ed 
such power. Grove v. Bastard, 2 Phil. 621. 
In Langdale v. Briggs, 39 Eng. L & E 214, Lord 
Justice Turner remarks: 'As long as I have 
known this C1ourt, now for no inconsiderable 
period, I have always considered it to be settled 
that the Court does. not declare future rights) 
but leaves them to be deter1nined ,vhen thev u 

may come into possession. In all cases within 
my expe 1rience, where there have been tenan-
cies for life with ren1ainders over, the course 
has been to provide for the inte ·rests of the ten-
ants for life, reserving liberty to ap ·ply upon 
th ·eir death.' '' 

In Stewart v. Stewart, 61 N. J. Eq. ( 16 Dick.) 25, 
the bill was filed praying for the construction of a. 
will and for instructions in respect to the complain-
ant's duty thereunder. Magie, Chancellor, says 
( p. 27) : 

"Upon a bill of this sort, the Court is not 
merely to col1nsel and advise, but it must de-
cide and direct. Its action is to b-e confined to 
direction respecting duty, and limited to in-
terests i1n1nediately involved and which 1nust 
be properly and fully represented." 

In Griggs v. Vegh te, ( 2 Dick. Ch. Rep. 179), the 
bill was filed for the construction of a will. Green, 
V. C.) says ( p·. 181) : 

"By the bill the co1nplainant asks directions 
as to his dutv in the administration of the u 

estate under the provisionS' of the will, and 
p·ropounds a nu1nber of questions, son1e· of 
which re·late to the distribution of the estate 
after the · ter1nination of life interests, and 
,vhich may not be effectively, disposed of in 
the present suit, and others. to " rhich no pres-
ent exigency requires. an answer. ,,, rhere the 
duty of the trustee is involved in doubt, it is 
his right to ask and receive the aid and direc-
tion of a court of equity to the extent that his 
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necessities n1ay require.' Tra.phage :n v. Levy, 
18 Stew. Eq. 448. This rig'l1t does not, how-
ever, extend to the solution of propositions 
,vhich do not present themselves. as requiring 
any action by the trustee, or ,vhere the events 
w·hich must control the rights ~f p,arties and 
the duties of the trustee have not transpired 
and are yet uncertain, or which sho11ld prop ·-
erly be submitted to son1e other tribunal or 
,vhich are s.o clear as to admit of no question. 
The Court s.hould be called on to decide and 
direct, not to counsel and advise. Merlin V'. 

Blagrave, 25 Beav. 139; Vanness :'s Exrs. v. 
Jacobus, 2 C. E. Gr. 153." 

In the case now before the Court, the ap ,pellant 
asks for advice ! and instructions as to his duties 
as administrator ,vith the will annexed of the tes-
tator, Henry V. Herrmann, but there iSr nothing in 
the situation at the present time which requires 
any advice or instructions. The duties to be per-
formed by him a.re the ordinary duties of an admin-
istrator with the will annexed, who must adminis :-
ter the estate in accordance with the provisions of 
the will. That will is. valid, and as conditions are 
to-day, his. duties as such administrator with the 
will annexed a.re perfectly p,lain and no p·roblems 
p-resent themselves which require solution by any 
action of his. ,vhether anything may hereafter 
occur to modify or control the rigl1ts of the parties 
or the duties of the trustee under the will, is, as 
yet, uncertain, but the Court cannot p,roperly be 
asked to give advice or instructions based upon a 
contingency which n1ay never happen. There are 
two objections to its doing so: 

FIR8T 1
: Such instructions might turn out to be 

entirely linnecessary and futile either by failure of 
the event to occur upon which the instructions were 
based, or the lack: of any contest or dispute with 
reS'pect to it even if it should occur. 
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SECOND: The C·ourt would pass upon the rights 
of persons not now in being but who ma.y hereafter 
be born and those rights mig·ht be prejudiced by a 
decree now· made without any op·p·ortunity to be 
heard on the pa.rt of those thus interested. 

The Ap·pea.l should be dismis:s.ed and the Decree 
of the Court of Chancery affirmed. 

Respectfully submitted, 

ALFRED 8. BROWN, 
Defendant-Respondent in person. 
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Between 

C. THEODOR.E HERRMANN, as 
ad mini st rat o r, etc., of 
Henry V. Herrm .an11, de-
ceased, 

C omplain -arit-Appellant, 

a1id 

C. THEODORE HERRMANN, 
Def e1idarit-Appellant, 
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GLADYS HERRMANN a11d otl1ers, 
Def e1idarits-Resporide1:its. 
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01i Ai:Jpeal 
from 
Chaticery. 

BRIEF FOR RESPONDENT, 
Grace Cranstoun Herrmann. 

Henry V. Herrmann died on May 13, 1924, 
leaving a ,vill dated January 16, 1911, and two 
codicils, the will and one codicil admitted to 
probate, and the other codicil denied probate. 

The · pertine11t parts of the will for the con-
sideration of this co11rt ,vith respect to the be-
quest to the respondent are transcribed verbatim 
as follows: 

''TENTH: All the rest, resid11e and re -
mainder of my estate, real and perso11al, of 
,,Thich I may die seized or possessed, or to 
,vl1ich I may be entitled at the time of my 
decease, of whatsoever nature and descrip-
tion, and wheresoever situated, I do give, 
devise and bequeath unto my executors here-
inafter named, in trust, 11evertheless, for the 
following uses and purposes, that is to say: 
Tl1at they sl1all collect and receive the rents, 
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interest and income arising therefrom, and 
after paying therefrom a11d thereout all 
taxes, assessm.ents, ,vater rents, charges and 
expenses of every kind and description con-
nected with tl1e protectioI) / and manag·ement 
thereof, the3r shall pay fhe -residue of said 
rent, interest and income upon my brother 
C. THEODORE HERRMANN, during his 
n.atural life. And upo11 his death 

(1) * * * * * * * 
( 2) 111 tl1e event that my said brotl1er, C. 

Theodore Herrmann, shall not leave a11y 
child or cl1ildren l1im surviving, tl1en upo11 
his decease, I do give, devise and bequeath 
the said rest, residt1e and remainder of my 
estate so held in trust for his benefit, as 
follo,vs: Unto Alfred S. Bro,vn, of the City 
of New York, the st1m of Te11 thousand dol-
lars thereof, and unto Frederick Feibel, of 
Jersey City Heights, N e,v Jersey, the sum 
of Ten thousand dollars thereof ; and all the 
rest, residue and remai11der thereof unto 
Grace Cranstoun Herrmann, wife of the said 
C. Theodore Herrmann, for lier o,vn use 
and benefit absolutely and forever.'' 

· The above may be Sllmmarized as follows: 
·Paragraph 10. 

1. 
2. 

All the residl1e of my estate I 
give to my executors in trust 
to pay the net income thereof to 
my brother, C. Theodore Herr-
mann, during his natl1ral life. 
And upon his decease: 
******************** 
If lie shall 11ot leave any child or 
children him st1rviving, I give 
said residue ( subject to two 
above bequests) to Grace Cra11-
stou11 Herrmann, vvif e of said 
C. Theodore Herrmann, abso-
lutely. 
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ARGUMENT. 
1. Tl1e rule against perpetuities has no ap-

plication to this defendant~ 

THE REQUIREMENT OF THE RULE. 
A. THE RULE STATED. The Rule re-

quires that future interests witl1in its scope 
should vest ~Tithi11 twe11ty-one years, exclu-
sive of periods of g·estation, after a life or 
lives in being. 

B. VESTING TIIE SOLE REQUIRE-
11ENT. The Rule does not require that 
f11ture i11terests sl1ould become present es-
tates of enjoyn1e11t ,vithi11 the limits. It is 
satisfied if the f11t11re interests m11st vest 
,vithin tl1e limits. Conseque11tly, if a11 in-
terest is vested at its creation, it is not s11b-
ject to the Rule at all; this is true, even 
thougl1 such interest may not become a pres-
e11t estate of enjoym .e11t 1111til lo11g· beyond 
tl1e limits of the Rule. So witl1 a f11ture i11-
terest ,vhich is co11tillgen-t at its creation. 
The Rule does 11ot require tl1at this con-
ti11ge11t future ir1terest sl1ould become a pres-
ent estate of enjoyment within tl1e limits, 
but only that it should vest witl1i11 those 
limits. If restraints 011 alienation are im-
posed upo11 i11terests ,vl1ich m11st vest, if 
ever, vvithin the limits of the R11le, s11ch in-
terests are valid, regardless of tl1e validity 
of the restraint; if tl1e provision for restraint 
is invalid it alone ,vill be rejected. 

Cyc: Perpetuities. Vol. 30, page 1482. 

C. AS TO FUTURE INTERESTS CRE -
ATED .BY WILL. 

'' The validity of future i11terests created 
by Will is determi11ed by tl1e situation ex-
i.~ting at the testator's death.'' 

·1.yc: Perpetuities, Vol. 30, page 1485. 

~l1he interest of tl1is defendant is an eq11itable 
contingent remainder, the co11tingency being that, 
at the death of C. Theodore Herrma11n, he shall 
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not leave any child or children him surviving. If 
he died, leaving no child or childre11 surviving 
and this defendant is still living, she will get the 
residue. This contingent remainder becomes a 
vested remainder, and forthwith she becomes en-
titled to the entire residue of the estate. As 
she ,vas a person living at the death of testator, 
the rule is not invaded. 

'' A contingent remainder is a remainder 
limited to an u11certai11 person or on an un-
certai11 event, or so limited to a certain per-
son and on a certain event as not to possess 
the present capacity to take effect in pos -
session should the possession become va-
cant ~: ,x, * The chief characteristic 
which distinguishes a vested from a con-
tinge11t remainder is the present capacity to 
take effect in possessio11 should the posses -
sio11 become vacant, and the certainty that 
the event 11pon ,vhich the vacancy depends 
will happen sometime, and 11ot upon the cer -
tainty that it ,vill happen or the possession 
become vacant d11ring the lifetime of the re -
mainder-man.'' 

Cyc: Wills, Vol. 40, page 1664. 

'' The uncertainty there£ ore vvhicl1 dis-
tinguishes a contingent remainder is the un-
certai11ty of the right and not of the actual 
enjoyment.'' 

Cyc. 40, page 1665. 
'' Remai11ders are contingent if those who 

are to take in remainder are not in existence, 
or are 11ncertain, or ,vhere tl1e vesting in 
right as distinguished . from taking effect in 
possession is dependent upon some uncer -
tain event or contingency.'' 

Cyc. 40, page 1666. 
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Conclusion. 

This defenda11t, therefore, is 11ot affected by 
the validity or invalidity of paragraph 10, Sec-
tion 1 of the will. Her right is an independent 
r ight arising from Sectio11 2, ,vhich is wholly in-
dependent of Section 1. While she lives, C. 
Theodore Herrmann, can by no possibility, re -
ceive the residue of the testator's estate. There -
£ ore, she submits · tl1at the appeal in this case 
should be dismissed. 

JOSEPH A. DUFFY, 
L. EDWARD HERRMANN, 

Of Counsel with Respondent, 
Grace Cranstoun Herrmann . 
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C. THEODORE HERRMANN, as 
ad mini st rat o r, etc., of 
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Chancery. 

BRIEF OF RESPONDENTS, 
Gladys Herrmann and Vietor Herrmann. 

Statement. 

Involved l1erein are two appeals from a decree 
of the Court of Chancery, one by C. Theodore 
I-Ierrmann as administrator, etc., of Henry V. 
Herrmann, deceased, as complainant below, and 
the other C. Theodore Herrmann individually, as 
defendant below. By stipulation the t,vo cases 
are to be considered together. 

C. Theodore Herrmann as admi11istrator ,vitl1 
the ,vill annexed of Henry V. Herrmanr1 :filed a 
bill in the Col1rt of Chancery for the construction 
of th.e ,vill and codicil admitted to probate of 
Henry V. Herrmann, who died on May 13, 1924, 
leaving the will dated January 16, 1911, and two 
codicils, one dated February 15, 1915, and the 
other dated March 15, 1922; the seco11d codicil 
was denied probate. 
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The will and the fir .st codicil were admitted to 
probate December 4, 1925. 

The controversy with respect to the will and 
codicil arises out of the Te11th/lause of the will. 
Tl1is clause follows: 

'' rrENTH: All the rest, residue and re-
mainder of my estate, real and personal, of 
which I may die seized or possessed, or to 
,vhich I may be entitled at the time of my de-
cease, of whatsoever nature and description, 
and wheresoever situated, I do give, devise, 
a11d bequeath unto my exect1tors hereinafter 
named, in trust, 11evertheless, and for the fol-
lovving uses a11d ·purposes, that is to say: 
That they shall collect and receive the rents, 
i11terest and income arising therefrom, and 
after paying therefrom and thereout all 
taxes, assessments, water rents, charges and 
expenses of every kind and description con-
11ected with_ the protection and management 
thereof, they shall pay the residue of said 
Tents, ir1terest and income unto my brother 
C. Theodor Herrmann, during his natural 
life. 

And upon his deatl1, 
(1) Ir1 the event that my said brother C. 

Theodor IIerrmann, shall leave a child or 
childre11 him survivi11g, then I direct my said 
executors to divide the said rest, residue and 
remainder of my estate so held in trust for 
the benefit of my said brother C. Theodor . 
Herrma1111, i11to as ma11}r equal shares as 
there are childre11 of mJr said brother living · 
at the time of his decease, a11d to set apart 
one of sucl1 sl1ares for each child of my said 
brother living at the time of his decease, and 
to collect and receive the rents, interest and 
income arisi11g from such share, and after 
paying therefrom and thereout all taxes, as-
essment , water rents, charges and expenses 

of every kind and description connected with 
the protection and management of said share 
theL y hall pay the re idue of said 1 ents, in-
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terest and income unto the child of my saicl 
brother for whose benefit the said share shall 
have been so set apart, during his or her 
natural life, and upon the death of the child 
for whose be11efit the said share shall have 
•been so set apart, my said executors shall 
pay over the principal of the said share unto 
the issue of the said child for wl1ose benefit 
the said share shall have been so set apart 
to be divided equally among such issue, 
share and share alike, for their own use and 
benefit, absolutely and forever; and in de-
fault of such issue then living, then the prin-
cipal of said share shall be paid over unto the 
surviving brothers and sisters of such de-
reased child, and tl1e issue of any deceased 
brothers and sister of such deceased child, 
share and share alike, for their o,vn use and 
benefit, absolutely arid forever; such issue, 
ho,vever, to take tl1e sl1are ,vhich the parent 
would have take11 if living; and if there be 
uo brother or sister of such deceased child, 
or issue of any deceased brother or sister of 
such deceased child then living, then the prin-
cipal of sucl1 share shall be paid over as fol-
lows, viz.: Unto Alfred S. Brown of the 
City of New York, tl1e sum of ten thousand 
dollars thereof, a11d to Frederick Feibel of 
Jersey City Heigl1ts, Ne,v Jersey, the sum of 
ten thousand dollars tl1ereof; and all the rest, 
residue and remainder thereof unto G-race 
(JranHtonn Herrmann, ,vife of the said C. 
Theodor Herrm .ann for her o,vn use and 
benefit absolutely and forever. 

(2) In tl1e event that my said brotl1er C. 
Theodor Herrmann shall not leave any child 
or children him urviving, tl1e11 llpon de-
cease I do give, devi e and bequeath the aid 
rest, residue and remainder of my estate o 
held in tru t for l1is bPnefit, as f ollo,YR: l nto 
.,AJfred S. Bro,Yn, of the City of New York, 
the sum of ten thouNand dollar tl1ereof, and 
unto Frederirk F ibel of Jersey Cit3r 
Heights, New Jersey, the sum of ten thou -
and dollars thereof; and all the rest, residue 

and remainder thereof unto Grace Cranstoun 
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Herrmann, vvif e of the said C. Theodor Herr-
m.ann, for her own use and benefit absolutely 
and forever.'' 

The Col1rt below constrl1ed tl1e v\7ill, and by its 
decree determined: / 

'' 1. The legal interest in the residl1ary 
estate of Henry V. Herrmann, deceased, is by 
tl1e tenth clause of l1is will validly bequeathed 
in trust. 

2. The def e11dant C. Theodore Herrmann 
has for the term of his natl1ral life the pres-
ent ,vhole beneficial interest therein l1nder 
the tenth clause of the said will. 

3. Gladys Herrmann has a vested bene-
ficial interest therein for the term of her 
11atural life, expectant upon tl1e death of 
C. Theodore IIerrmann, l111der the tenth , 
clause of tl1e said will. 

4. The defendant Vietor Herrma1111 has a 
vested beneficial interest therein for the term 
of his natural life, expecta11t upon the death 
of C. Theodore Herrmann, under tl1e tenth 
elal1se of the said will. 

5. The defendant Dorotl1y Eileen Herr-
ma11n, adopted daughter of the defendant C. 
Theodore Herrmann, l1as no interest what-
soever under the ··\vill of Henry V. Herrmann, 
deceased. 

6. Tl1e conter1tio11 of tl1e def enda11t C. 
Tl1eodore IIerrma1111 tl1at tl1e ,vl1ole beneficial 
i11terest of the residuary estate of Henry V. 
Herrmann wl1ich is attempted to be affected 
b~y tl1e tP11th clause of his ,vill is 110,v vested . 
in tl1e sairl C. Tl1eodore IIerrman11 is without 
merit. 

7. Except as l1eretof ore stated the Col1rt 
refl1ses 110,y to co11str11(~ tl1e te11iJ1 clal1se of 
the ,vill of IIe11ry '\T. Herrmann, deceaserl, to 
advise the complainant ,vith respect thereto, 
or to declare any rig}1ts under tl1e te11th 
elause of tl1e will of Henry V. Herrmann, de-
ceased, or in the estate of ,vhich tl1e said 
Henry V. Herrmann died possessed." 
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ARGUMENT. 

POINT I. 

With respect to defendants, Gladys Herrmann, 
and Vietor Herrmann, the provisions of the will 
do not conflict with the rule against perpetuities. 

Under the will the testator's executors hold the 
r esiduary property i11 trust to pay the net in-
come thereof to C. Theodore Herrmann, brother 
of testator, during his life, a11d upon his d.eath 
to pay said income to his children then surviving, 
equally for tl1eir respective lives. Upon their 
death, tl1e sl1are of the principal of each deceased 
child shall be paid over to his or her iss11e the11 
living. For present purposes, the further pro-
visions of tl1is paragraph need not be considered. 
With respect to tl1e questior1 as to whether these 
provisions co11flict witl1 the rule against perpetui-
ties, applied to these responde11ts, they take as 
f ollo,vs : 

(a) 

(L) 

(;. Theodore Herrmann has a vested equita-
ble life estate, and receives the net income 
d11ring l1is natural life; 
Gladvs Herrman11 arid Vietor Herrmann ' 
cl1ildren of C. Tl1eodore Herrmann who 
,vere living at the time of testator's death, 
and wl10 are no,v living, no other childre11 
having i11ce bee11 born, take a vested life 
interest, subject to a condition subsequent, 
vi~; that they must survive tl1eir fatl1er i11 
order to obtain a life estate. If it sl1ould 
be determined that their i11terest is not 
presPnt1y vested, hut js co11tingent n11ti1 
their father's death, it forth,vith becomes a 
vested interest upon l1is death, they surviv -
ing him. In either case, provided eitl1er or 
both urvive, the i11terest given them under 

• 
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the will does 11ot conflict with tl1e r11le 
against perpetuities. 

( c) If botl1 survive their father, they each re-
ceive one-half of the net income, during 
their respective lives, and upon the death 
of either, leaving issue his or her share of 
the principal belongs to his or her issue 
then living absolutely. 

This devise therefore, with respect to defend-
ants Gladys Herrmann a11d Vietor Herrmann is . 
valid, and does not conflict with tl1e rule agai11st 
perpetuities. Tl1e 11ltimate estate becomes vested 
in any case, immediately, upon the deaths of the 
persons livi11g at the testator's death. 

POINT II. 
T'he provisions of the will with respect to a 

child who may be born hereafter to the said C. 
Theodore, conflicts with the rule against per-
petuities. 

We concede tl1at with respect to an unborn 
child or childre11 the provisions conflict with the 
rule against perpetuities, as to the co-rpus of 
the estate which requires that the vesting must 
be within t,venty-one years after tl1e death of 
living persons excluding period of gestation. Such 
as are not yet born at the testator's death are 
not persons living at his death and could live 
to be more than twenty-one years of age before 
its death; if it did, the vesting of such child's in-
terest would be more than twenty-011e years after 
the death of a person livi11g at the death of testa-
tor. 

If such a cl1ild be born and die before its father, 
it tak:es nothing. Similarly, if the two childre11 
now living, if they do not survive, take nothing. 
If it does survive its parent, it ,vo11ld tak:e its 
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share for life, and it would share i11 the income 
pro tanto with Gladys and Vietor Herrmann if _ 
they also survived. The only effect would be to de-
crease the interest of Gladys Herrmann and 
Vietor I-Ierrmann if they also survived. 

With respect to the share of the principal of 
the estate of such unborn child, the provision 
,vitl1 respect to giving the estate to such child's 
issue would be void. This is the 011ly situation 
under paragraph 10 which could arise to con-
flict with the rule at this time. No such child 
has been born and the ref ore the difficulty is 
purely academic. 

POINT III. 

The antecedent estates are not affected by the 
void ren1ote provisio11 and are therefore valid. 

lJutil a child is bor11 to C. Theodore Herr-
man11, wl1ich in turn lives to survive him, the 
provisions of the will do not conflict with the 
rule, but are operative in full. Should a child 
be born to l1im, by surviving l1im, it would take 
a life i11terest and only the portion limited over 
to sucl1 child's issue ,vould be void. 

~rhe interest of eacl1 cl1ild of C. Tl1eodore Herr-
n1ann is separate and severable from a11y of tl1e 
1Ja1t of the ,vill as it was tl1e manifest intentio11 
and design of tl1e testator to provide for his 
brother and his family. I-le l1imself was not mar-
1·ied and \\·hen l1e macle the will and codicil, l1is 
only l1eir at law an<l next of kin was his brother, 
and his fan1ily, consisting of his wife and his i,Yo 
childre11. rrl1e will arid codicil clearly indicate 
that he desired to reserve tl1e residue of his 
e~~tate for the benefit of his brother and his family 
alone, i11 the fallowing~ manner, viz: 'l~hat hi~ 
brother sl1ould have tl1e income for his life, an<l 
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after his death that his childre11 or such as shoulcl 
survive him, should er1joy the income ·and after 
their death to pay the estate over to their issue. 
He emphasized the intent to limit his brother to 
the enjoyment of the income al0ne, by providing 
for the giving of tl1e residue, i11 the alternative 
to his brother's wife, if the children should all 
11redecease the fatl1er. 

To carry out the inte11t of the testator in cases 
where the rule had been violated, courts have 
almost una11imously upheld tl1e ,vills by sustain-
ing the valid portio11 and cutting off the invalid 
remainders. The rule tl1us l1olding is stated, a11d 
the cases supporti11g the rule are set ol1t fully in 
30 Cyc. p. 1490 11ote 25 as follows: 

'' Suppose there is a devise of property in 
trust for A, who is alive at the testator's 
death, for life; and on A's death, in trust to 
pay the income to the surviving children of 
A i11 equal shares, and, on the death of each 
~·l1ch child, the principal of its share to be 
l)aid to its children. Here the shares will 
be defined at A's death, which is within the 
limits of the Rule; after being so defined the 
validity of the gift of each sl1are will be de-
termined separately. Suppose A had a child 
B, bor11 before the testator's death, and an-
other child C, born after hjs death, and that 
both B and C survive him. The property is 
110w divided into t,vo shares. As to one 

. . . share, th0re is a gift to B for life, remainder 
to B's children; thjs is g·ood because the 
children of B must be begotten in his life-
time, and B wa8 alive at tl1e testator's death. 
As to the other sharP, there is a gift to C 
for life, and then to his children ; this is good 
so far as the gift to C for life is co11cernr<l, 
hPra11se r ml1st have been begotten in A's 
life. Bl1t it is bad so far as the gift to (; '. 
ehildren is concerned, becal1se as C ,va , not 
alive at the testator' death, he may beg 0 t 
rhildren at a time be}rond the limit~ of tbe ., 

rnl0. '' 
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Tl1e only exceptions to this · rule are in cases 
,vhere the effect of following it would be to work 
an injustice by distributing the estate in a manner 
contrary to the intentions of the testator, or, 
where the invalid part is an essential part of 
the general scheme of the testator. 

~
1he instant case does 11ot fall witl1in these ex-

ceptio11s. On the contrary, the necessity for the 
application of tl1e rule is demonstratecl. The 
testator clearly i11te11ded to limit his brother C. 
Theodore Herrmanr1 to the enjoyment of a life 
estate in the residue of his estate. He also 
clearly expressed the intent to give to Gladys 
and Vietor Herrmann, children of the said C. 
Theodore Herrmann, ,vho ,vere in being· when the 
,vill and · eodicil were made, a ljfe estate, in the 
event that tl1ey s11rvived their father. Tl1ey were 
not indicated by name, but were undoubtedly in-
tended, because they were the then children of 
his brother, act11ally in being. 

~Po hold tl1at the whole provisio11 made by him 
,,Tas void beca11se the rule might be invaded b·y 
the birth of anotl1er child to C. Theodore Herr-
mann, ,vould resl1lt ir1 a <lispositio11 of his estate 
tlearly never ir1te11ded by him, and "\\rould de-
prive the defendants of tl1e enjoyment thereof 
a~ he had planned. 

rrhe 0111-y ease apparently in tl1is state directly 
~·ustai11i11g the rule above set out is Stout v. 
Stout, 44 ~. J. Eq. 479. 

rl1he Court found tl1at a portio11 of tl1e gift in 
one of the eJauses of the ,vill was in conflict with 
the rule because the time for vesting was too re-
n1ote, beeause of the possjbility of after-bor11 
children to one of the legatee named in tl1e 
clause. 
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The Court held that this did 11ot void tl1e be-
quests to tl1e other legatees r1amed in tl1e clause 
a11d said: 

'' ( 3) But is there any further conflict be-
tween the provision of thj,g clause and the 
doctrine of perpetuities f The counsel for 
complaina11ts seemed inclined to believe that 
the doctrine extends to any of the children 
of J\1:rs. Dunham who might be born after 
tl1e death of the testator; but insisted that, 
while tl1ey might be cut off, the child who 
,vas living at the testator's death could enjoy 
the bequest. But tl1e counsel for the def e11d-
ants goes so far as to claim that, not only 
are all after-born children Cl1t off, but that 
the child living at the death of the testator 
is also. This is claimed to follow, because 
the gift is to .a class and tl1at the whole must , 
fall .. if part does, and this is the resl1lt of the 
authorities. 

Lewis on Perp-etuities 456; 1 Jar. on 
Wills 230. But does the gift fail because 
it is to a class, that is to all the childre11 
of Mrs. Dunham 1 I think not. The gift of 
the interest of the fund to them d11ring their 
lives is not an impairment of the rl1le l1nder 
consideration.'' 

The Sto11t case, wl1i]e cited · in several cases in 
this state, on the point involved in the present 
case, it has onl~y bee11 cited once, viz: 

nrnres V. (/-raves, 94 N. ,J. Eq. 268-275. 

In that easP it ,Yas decided that the testator 
-

pro ·vided that the principal of his estate should 
remain intact ,vitho11t depletio11 or distribution 
for the benefit of his granclchildren, and their 
families. This plainly · contrave11es the rule 
against perpetuities. No s11ch conclusion ,vas 
cited in the Stout case, nor does it appear . in 
the Stout case that the ·possible severance of tl1e 
interest of grandchildren were even considered. 
If it had been urged and considered, ,ve believe 
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that to that exte11t the decision ,vo11lcl have been 
modified. 

We submit therefore, that tl1e citation of the 
Stout case in the Graves case is only obiter dic-
tum. 

We cannot find that the Stout case has been 
directly either affirmed or overr11led in this state. 
Indirectly, however, it has been affirmed. 

In McGill v. Trttst Company, 94 N. t_T. Eq. 657, 
a similar severance was upl1eld. i 1he eliminatio11 
of grandcl1ildren in that case arose beca11se of 
the provisions in the ,vi11 that they were not to 
receive the principal until th.ey attained the age 
of twenty-five years. While the limitation to the 
grandchildren was held void under the rule, there 
,vas a severa11ce so that the grandcl1ildren were 
decreed to have a life i11terest in the share de-
Yised to them. This conclusion was reached be-
cause the Court decided that it ,vas not testator's 
primary intent to .tie up the i11terest until the 
grandchildren reached t,venty-five years of age . . 

In this case the issue of cl1ildren take immedi-
ately upon the death . of each surviving cl1ild of 
the first life tenant. In the instant ease no intent 
is evidrneed to tie up the estate and the ref ore, 
the grandchildren take their share s11bject 0111:v 
to be divested in ,vhole or in part by predeceasing 
their parent, or by thr hirtlt of other children. 
In the evellt of the latter their share ,vonld 
mcirrlv be rPduced . . 

.J._!\ppella11t also rites thP ease of Tl eu;if t v. 
(lrePn, 77 N. ,J. Eq. 345. 

Neither is this case in poi at in consideratio11 
of the instant case. U11der tl1e facts involvecl 
in that case the corpus of tl1e trust fund ,~as not 
to he paid ove1· until thr ~yo11nge ·t of the snr-



12 

viving gra11dchildre11 should l1ave reached the 
age of twenty-five year3. No such. age limit is 
involved in the instant case. 

To the same effect, the case o~ates v. Walker, 
82 N. J. L., p. 157, is cited by appellant. In that 
case the estate was bequeathed to tl1e grand- · 
children when the youngest reached the age of 
t,venty-five years. 

An examination of the cases cited by appellant, 
discloses that most, if riot all, of them fall into 
one of two classes, viz: 

(a) Where the age limit for distribution 
was fixed b·eyond 21 years, or 

(b) Where the court determir1ed that tl1e 
main object of the testator was to accumu-· 
late and distribute the estate at a period 
beyond the limits allowed by the rule against 
perpetuities. 

Our courts observed such cases and commented 
tl1ereo11 in the McGill case. 

''It is true that there are more than a few 
authorities (such as Re Johnston's Estate, 
185 Pa. St. 179; Gerbers Estate, 196 Pa. St. 
366; Kou11tz's Estate, 213 Pa. St. 390), and a 
number of decisions in Illinois and New York 
holding that ,vl1ere a trust is created witl1 
an ultimate gift of corpt1s thereunder and 
prior estates for years or lives, jf the ultj-
mate gift be too remote a11d he11ce invalid, 
the prior estates are invalid also, on tl1e 
theory that it is to be conclusively pre-
sumed the ultimate gift ,vas testator's main 
purpose or object and tl1e prior estates 
merely i11cidental; and these authorities are 
reflected in some of the text books or the text 
of some of the digest writers. Such a hold-
ing is, ho,vever, utterly opposed to the ration-
ale of the matter and the weight of authority 
is overwhelmingly the other way, as is also 
the decision in Stout v. Stout, 44 N. J. Eq. 
4 79. '' 
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Whether or not Sectio11 1 under paragraph 10, 
of testator's will is held valid, Section 2 thereof 
clearly indicates that there was no intention on 
the part of testator to accumulate the estate for 
the benefit of tl1e first life tenant's children or 
subseque11t issue, because it specifically provides 
that the residue under a given contingency shall 
be paid over to Grace Cranstoun Herrmann, a 
person livi11g at the death of the testator and 
still living. 

vVe submit that the conte11tion of the appel-
lant urged l1nder Point 2 in their brief, is lln-
sound and cannot apply to the case under con-
sideration, a11d t11at the cases relied upo11 are dis-
tinguishable from the present case in that, the 
facts in all of these cases show either that the 
age limit for distribution was fixed beyond 
twenty-one years, or that the testator intended to 
accumulate and distribute the estate at a period 
beyond the limit allowed by the rt1le. The present 
case does not fall within either of these classes. 

POINT IV. 

Courts consistently refuse to declare the rights 
or status of parties where such rights or status 
are not 11ecessary to afford immediate relief. 

T'lic co1nplaiua11t alleges that the administrator 
cannot safely proceed with the administration of 
his trust, so long as the said qt1estion remains un-
ndjudicated ln1til lie is advised by this court as 
to his duties i11 the premises, and until the rights 
of the several parties iu tl1e estate are adjudged, 
fixed and determined. 

If paragrapl1s 1 to 6 inelusive of the decree 
ar(~· sustained, there can be no necessity for a 
determi11ation of interest or rights ,vhich ,vill 
f ollo,Y at the termination of the life estates of C. 
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Theodore Herrmann and these respondents. Any 
determination would affect the rig~hts of persons 
not yet in being and may or may not ever come 
into being. The complainant ,·s duties as a.dmin-
istrator col1ld not be affected )ry any determina-
tion of these rights at this time. 

It is fundamental that a suit for construction 
of a ,vill ,vill 11ot be entertained where no neces-
sity for a judicial construction thereof appears. 

'' A court of equity will not take juris-
diction of a suit for a construction of a will 
·u11less it can afford immediate relief. It will 
not · undertake, where there is no matter in 
dispute, to declare future rights, nor, will it 
ever undertake to decide upon and determine 
cor1tingencies wl1ich may never arise, unles~ 
such determination is necessary for the de-
cision of some immediate relief to be granted, 
and which it can enforce by a decree.'' 

40 Cyc. 1845-1846. 

Chancellor Magie, in Stewart v. Stewart, 61 
N. J. 1£q. 27, states the principle as follows: 

'' 1J pon a bill of this sort, the court is not 
merely to counsel and advise, but it must de-
cide and direct, its action is to be confined to 
direction respecting present duty, and limited 
to interests immediately involved, and which 
must be properly and fully represe11ted. '' 

Vice-Chancellor Steve11son in Ogde111 v. Mc-
LanJ:, 73 N. J. FJq. 159, statrs thP principle as fol-
lo,vs : 

'' ~I.1l1is court will not instruct trustees in 
regard to their duty with respect to the pay-
ment or transfer of the trust estate in their 
hands until the time for such payment and 
transfer has arrived. Whe11 the time to act 
arrives, the parties who the11 shall be affected 
by the action of the trustee are entitled to be 
heard; they are the parties who argue the 
question, the determination of whicl1 directly 
affects their interest.'' 
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To the same effect the following ··: 
Gregg v. Vechte, 47 N. J. Eq., p. 180; 
Traphagen/ v. Levy, 45 N. J. Eq. 448; 
Tuttle v. Woolworth, 62 N. J. Eq. 532; 
Morris v. Bearsderi, 2 Atl. Eq. 425; 
Con·nan,t v. Bast, 52 N. J. Eq. 12. 

Tl1e complaina11t in tl1e instant case asks for 
advice and instructions. He sl10,vs no present 
necessi(y for advice or instructions fron1 tl1is , 
court, but 011 the con.trary urges that l1e is e11-
titled to the income of the estate as the present 
life tenant. No problem presents itself surely 
,vith respect to this. If 110 child is hereafter 
born to ·O. '11heodore Herrmann, the question now 
sought to be raised may never be necessary for 
determinatio11. To determine the matter at this 
time would serve 110 real purpose because the co11-
tingenry may never occur, any instruction or ad .-
vice conveved at this time ,vould there£ ore he .,, 

futile. 

'11he matters 11rged by tl1e complainant i11 the 
event that tl1e co11ti11geucy arises can be more 
prop0rly dealt with ,vhen the necessity for actio11 
arrives. '11 0 pass t1po11 the rights of persons not 
110,v in beillg ,vhen no 11ecessity therefore exists 
,vould hr prejudieial to sucl1 persons. 

, Any determinatio11 of the rights of tl1e parties 
11ot living at this time ,vould be prematt1re be-
eause of the provisions of tl1e ,vill relating to the 
eo11tinge11t bequest to Grace Cransto11n Herr-
ma11n. 

1\..ppel1a111s nrgr tl1at such determination js 
necessary at this time for tl1e purpose of l1aviJ1g 
a proper i11heritanre tax calculated 011 tl1e respec-
tive shares of the parties in interest. The in-
herita11ee tax ac-t provides adeql1ate machi11ery 
and details tl1e metl1od by wl1ich tl1e State may 
levv the tax on all i11terests u11der the will. The ., 
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tax on the remainder estates or interests may be 
ascertained, and the payment of tl1e tax sus-
pended. For this p11rpose, it is not necessary to 
determine the rights of the parties or their status 
at this time. / 

Appellant further urges that under Section 7 
of the Cha11cery Act of 1915, as supplemented by 
the Uniform Declaratory Judgment Act, P. L. 
1924, page 312, the Court of Chancery possesses 
jl1risdictio11 to declare the future rights of 
parties. 

Section 16 of the latter act provides that all 
persons shall be made parties, who have or claim 
any interest which would be affected by the 
declaration, that no declaratio11 shall prejudice , 
the rights of persons not parties to tl1e proceed-. 1ng. 

In the case su,b judice, children may be born to 
either or botl1 of the children of C. r~rheodore 
Herrmann, if there are, such perso11s would have 
a right to be heard before a decision against 
them is made. 

Our courts have constrl1ed the declaratory ., 

judgment act i11 several cases, a11d have uniformly 
held that i11 order to entitle one to relief there-
l1n<ler, it shot1ld appear tl1at they l1ave some pres-
e11t rights with r(~spect to ,vhicl1 tl1ey are entitled 
to relief. 

'' To er1title co1nplaina11ts to 11_?-ve this court 
consider the situatio11 set ol1t in their bi]l, 
and to render a declaratory j11dgment tl1ere-
on, it should appear, from the facts alleged, 
that they have prese11t rights against the 
persons whom they made parties to the pro-
ceedings, with respect to whicl1 they may be 
entitled to some relief. If it appears from 
the b_ill that the complainants can have no 
relief as against any party they have named 
as a defendant, sucl1 party sho11ld not be 
f orcecl into a litigatio11 ,vl1ich ca11 l1ave no 
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final result in favor of complainants, especi-
ally if such litigation will delay the party de-
fendant in enforcing rights which have al-
ready been _ established in his favor as against 
complainants. * * * 
• · Tari1ier v. Boynion , L1,imber Co., 98 N. J. 
Eq. 85. 

"The statute of 1915 co11templates that, 
in order to be entitled to a constr11ction, a 
suitor must l1ave a fixed equitable right of 
future enjoyment in. tl1e subject matter of the 
instrumer1t to be construed; that the j11dg-
ment sho ·u]d be binding upon all the parties 
interested ir1 the subject matter and that all 
parties in interest sho11ld be before the court. 
The act was not intended to apply to equita-
ble rights presently enforceable by exist-
ing remedies, nor was it intended that the 
court sl1011ld eons true doc11ments simply for 
the p11rpose of advice and co11nsel, nor to de-
clare possible rights depending upon fut11re 
happening, b11t to ron .str11e and declare ex-
isting rig]1ts and bind tl1e parties by a dr-
rree enforceable in the f11t11re as the rir-
cumstances may warrant. 

Chancellor Walker considered the purposes 
of the act. In re Ungaro, 88 N. J. Eq. 25, 
and in N"iers v. Persons, 92 N. J. Eq. 17; see, 
also, Sn~yder v. Taylor, 88 N. J. Eq. 513. '' 

J>otfp,r v. TVatlcin,s, 92 N. J. Eq. 538. 

This court, even under the provisions of 
the Uniform Declaratory · Judgments Act, should 
11ot undPrtakc to <lecide or declare tl1e rights or 
.·tntns of parties l1pon a state of facts whieJ1 i. 
fut 11 l'P, eont ingent and uncertain. 

We s11bmit that the decree appealed from 
. hou]d be sustained. 

Respectf11lly submitted, 

T.1. EDvV ARD HERR:NIANN, 
Of Counsel ,vith Respondent._, 

Gladys Herrmann and Vietor 
II er r1nan 11. 
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New Jersey Court of Errors and Appeals. 

BET'WEEN 

C. THEODORE HE.R.RMANN, as ad-
ministrator, etc., of Henry 
V. Herrmann, deceased, 

C ompZainant-A ppellant, 

an,d 

C. THEODOR,E HERRMANN, 
Defenda ,nt-Appellant, 

an,d 

GLADYS HERRMANN and others, 
Def enda,n,ts-Respondents. 

ON APPEAL 
FROM 
CHANCERY 

BRIEF FOR APPELLANTS ,. 

Statement. 

These are appeals from a final decree in chan-
cery advised by Vice Chancellor Church. 

The bill was filed by the administrator with the 
will annexed of Henry V. Herrmann, deceased. It 
set forth that questions of doubt and difficulty 
have arisen on the will and codicil and in particu-
lar with reference to the proper construction and 
legal effect of Clause Tenth of the will which dis-
poses of the testator's residuary estate. The tes-
tator, a bachelor, after leaving several legacies, 
attempted to deal with his residuary estate as 
follows; 
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''TENTH: All the rest, residue and remain-
der of my estate, real and personal, of which 
I may die seized or possessed, or to which I 
may be entitled at the time of my decease, of 
whatsoever nature and /clescription, and 
wheresoever situated, I do give, devise and 
bequeath unto my executors hereinafter 
named, in trust, nevertheless, and for the fol-
lowing uses and purposes, that is to say: That 
they shall collect and receive the rents, in-
terest and income arising therefrom, and 
a.ft er paying therefrom and there out all taxes, 
assessments, water rents, charges and ex-
penses of every kind and description con-
nected with the protection and management 
thereof, they shall pay the residue of said 
rents, interest and income unto my brother 
C. THEODORE HERRMANN, during his natural 
life. And upon his death. 

(1) In the event that my said brother C. 
THEODOR HERR,MANN, shall leave a child or 
children him surviving, then I direct my said . 
executors to divide the said rest, residue and 
remainder of my estate so held in trust for 
the benefit of my said brother, C. Theodor 
Herrmann, into as many equal shares as there 
are children of my said brother living at the 
time of his decease, and to set a.part one of 
such shares for each child of my said brother 
living at the time of his decease, and to col-
lect and receive the rents, interest and income 
arising from such share, and after paying 
therefrom and thereout all taxes, assessments, 
water rents, charges and expenses of every 
kind and description connected with the pro-
tection and management of said share, they 
shall pay the residue of said rents, interest 
and income unto the child of my said brother 
for whose benefit the said share shall have 
been so set apart, during his or her natural 
life, and upon the death of the child for whose 
benefit the said share · shall have been so set 
apart, my said executors shall pay over the 
principal of the said share unto the issue of 
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the said child f qr whose ben~fit the said ,share 
shall have been so set apart, to 'be divided 
equally amo _ng such issue share and sh~re 
alike, for their own use and benefit absolutely 
and forever; and in def a ult of such issue then 
living, then the princip~l of said share shall 
be paid over unto the surviving brothers and 
sisters of such deceased child share and share 
alike, for their own use and benefit absolutely 
and forever; such issue, however~ , to take the 
share which the parent would have taken if 
living, and if there be no brother or sister of 
such deceased ehild, then }iving, theµ the prin-
cipal of said share shall be paid over as fol-
lows, viz.: Unto ALFRED -S. BROWN, of the 
City of New York, the sum of Ten thousand 
dollars thereof, and unto FREDERICK FEIBEL, 
of Jersey City Heights, New J .ersey, the sum 
of Ten thousand dollars thereof; and all the 
rest, residue and remaind~r thereof; unto 
GRACE CRANSTOUN HE,RRMANN, wif.e of the said 
·C. Theodor Herrmann, for her own use and 
benefit absolutely and forever. 

(2) In the event that my said brother, C·. 
Theodor Herrmann, shall not leave a.ny child 
or children him surviving, then upon his de-
cease, I do give, devise and b·equeath the said 
rest, residue and remainder of my estate so 
held in trust for his benefit, as follows: Unto 
ALFRED S. BROWN, of the ·City of New York, 
the sum of Ten thousand dollars thereof, and 
unto FREDERICK FEIBEL, of Jersey City 
Heights, New Jersey) the sum of T·en thou-
sand dollars thereof; and all the rest, residue 
and remainder thereof unto GRACE CRANS.TOUN 
HERRMANN, wife of the sai'd C. Theodore 
Herrmann, for her own use and benefit abso-
lutely and forever.'' 

Answers to the bill of complaint were filed by 
C. Theodore Herrmann individually, Gladys Herr-
mann, Vietor Herrmann and Alf red S. Brown. 
Testimony wa.s taken and the Vice Chancellor filed 
an opinion ( Case 52) construing certain of the 
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pa.rt of Clause Tenth and refusing to pass upon 
.certain of the other questions of construction 
raised by the pleadings. A final decree embody-
ing his opinion was made (Case 261-263) and 
these two appeals were taken. The complainant, 
the administrator with the will annexed, appealed 
only from Paragraph 7 of the final decree, which 
is as follows: 

''7. Except as heretofore stated the Court 
refuses now to construe the tenth clause of 
the will of Henry V. Herrmann, deceased, to 
advise the complainant with respect thereto, 
or to declare any rights under the tenth clause 
of the will of Henry V. Herrmann, deceased, 
or in the estate of which the said Henry V~ 
Herrmann died possessed.'' 

C. Theodore Herrmann individually appealed 
also from Paragraph 7 of the final decre ·e and in 
addition from all of the rest of the final decree 
except paragraphs 1, 2, 5, 8 and 9 thereof. Of the 
unappealed-from provisions, paragraph 1 ad-
judged that the legal interest in the residuary 
estate of Henry V. Herrmann was validly be-
queathed in trust., ·paragraph 2 adjudged that 
C. Theodore Herrmann has, for the term of his 
natural life, the present whole beneficial interest 
in the residuary estate, paragraph 5 adjudged 
that C. Theodore's adopted daughter took nothing 
under the will, and paragraphs 8 and 9 allowed 
counsel fee and costs. 

The two appeals will be argued tog·ether as all 
of the questions raised by the appeal of the ad-
ministrator with the will annexed are also raised 
by the appeal of C. Theodore Herrmann individ-
ually. 

The appellants contend, first, that certain of the 
gifts of the beneficial interest of the testator'~ 
residuary estate clearly violate the rule against 
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perpetuities, and a.re, therefore, void. They con-
tend, secondly, that certain other gifts not in 
themselves violative of the rule against perpetui-
ties are, nevertheless, so inextricably mingled 
with the void gifts that, by a proper construction 
of what is left of the will after the void gifts have 
been excinded, these other gifts not in and of 
themselves violative of the rule must, as a matter 
of construction, also fall. The appellant's con-
tention, to its fullest extent, is that the result of 
the application of the rule against perpetuities 
and the above-mentioned construction is that C. 
Theodore Herrmann is left with the whole bene-
ficial life interest and, he being the testator's sole 
next of kin, the whole interest in remainder as 
well. By application of the familiar doctrine of 
merger, the result of this is that C. 1Theodore 
Herrmann, the appellant, is vested with the whole 
beneficial interest in the residuary estate of Henry 
V. Herrmann, deceased, which the latter at-
tempted to affect b·y Clause Tenth of his will. All 
of these contentions the Vice Chancellor decided 
adversely to the appellants, and he refused to ad-
judge whether or not, assuming the life estates in 
the remainder given to such of the children of C. 
Theodore Herrmann as survived him are valid, 
the gifts over on the expiration of those life 
estates are or a.re not void. While the appellants 
believe that the whole beneficial interest is vested 
in C. Theodore Herrmann, nevertheless they are 
aggrieved by the Court's refusal to make the ad-
ditional construction asked for. If the life estates 
in remainder to the children of C. Theodore Herr-
mann are valid, and the decree appealed from ad-
judges that they are, it is of the utmost impor-
tance both to the administrator, and to C. Theo-
dore Hermann individually, that there be an im-
mediate adjudication as to the validity of the gift 
over of the corpus. 
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The clause of the will in question is longwinded, 
but for all practical purposes may be boiled down 
as hereinafter quoted. The gift is to the execu-
tors in trust to collect the income, pay charges, 
and pay the / 

''income unto my brother C. Theodore 
Herrmann, during his natural life. And upon 
his death 

'' (1) In the event that my said brother C. 
Theodore Herrmann, shall leave a child or 
children him surviving then * * * to divide 
the * * * remainder of my estate * * * into as 
many equal shares as there a.re children of my 
said brother living at the time of his decease 
and to set apart one of such shares for each 
ch~ld * * * and pay the * * * income unto t);ie 
child of my said brother for whose benefit the 
said share shall have been so set apart, dur-
ing his or her natural life, and upon the 
death of the child * * * pay over the principal 
of the said share unto the issue of the said 
child * * * to be divided equally among sueh 
issue share and share alike, for their own use 
and benefit absolutely and forever, and in de-
fault of such issue then living then the prin-
•cipal of said share shall be paid over unto the 
surviving brothers and sisters of such de-
ceased child, share and share alike, and the 
issue of any deceased brothers and sisters of 
such deceased child, share and share a.like 
* * * absolutely and forever * * * but if there 
be no brother or sister of such deceased child 
or issue of any deceased brother or sister of 
such deceased child then living then the prin-
cipal of such share * * * unto Alf red S. Brown 
-Ten thousand dollars thereof and unto 
Frederick Feibel * * * Ten thousand dollars 
thereof, and all the rest * * * unto Grace 
Cranstoun Herrmann for her own use and 
benefit absolutely and forever. , 

(2) In the event that my said brother, 
C. Theodore Herrmann, shall not leave a 
child or children him surviving, then upon 
his decease * * * unto Alfred S. Brown * * * 



7 

Ten thousand dollars thereof and unto Fred-
erick F 'eibel * •t * Ten thousand dollars there-
of; and all the rest * * * unto Grace Crans-
toun I-Ierrmann, wife of the said C. Theodore 
Herrman, for her own use and benefit abso-
lutely and forever.'' 

Paraphrasing this for purposes of further clari-
fication, we can analyze the gift as follows:-

1st: To C. Theodore Herrmann for life: 

Altern .ative (A) 
If he leave children 

him surviving 
2nd: To such of 

C.T.H'S children as 
survive him for life. 

3rd: Each such child's 
share to its surviving 
issue absolulely. In de-
fault of issue to surviv-
ing brothers and sisters 
and surviving issue of 
any deceased brother or 
sister absolu.tely ·; and 
in default of surviving 
brother or sister or is-, 

sue of deceased to 
A.S.B., F.F. and G.C.H. 
as in 2nd B. 

Alternative (B) 
If he do NOT leave 

ehiidren him surviving 
a 

To A.S.B. $10,000.: b 
F. F. $10,000.; s 
G. C. H. all o 

res: I 

• 

u 
t 
e 
I 

y 

Frederick Feibel predeceased the testator, so 
his legacy lapsed. C. Theodore Herrmann, the 
testator's brother, was living at the date of his 
death and still is. He had two children living 
at date of the testator's death, Gladys Herrmann 
and Vietor Herrmann, now thirty and twenty-
one years of age respectively. Grace Cranstoun . 
Herrmann is still living, as is Alfred S. Brown. 
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ARGUMENT. 

I . / 

The gift of the corpus of the testator's estate 
after the life estates to C. Theodore Herrmann' s 
children violates the rule against p·erpetuities and 
is the·ref ore void. 

C. Theodore Herrmann and his children were 
alive at the testator's death and all of them are 
now living. He might have children born after 
and indeed more than twenty-one years after the 
testator's death. The gifts over upon such chil ,-
dren 's death to their issue, if they leave issue, 
and otherwise as provided in Gift 3rd if they do 
not leave issue, may take effect at a time more 
remote than lives in being plus twenty-one years 
from the testator's death. Note that the. gifts 
over of the corpus are all contingent upon the 
several takers surviving the children of C. Theo-
dore Herrmann. The gifts of the corpus there-
£ ore, obviously cannot vest until the deaths of 
those children. Just as clearly those deaths may 
not take place until a time too remote under the 
Rule. 

The common law rule against perpetuities is, 
of course, in effect in this State. 

McGill v. Trust Comp ·any, 94 N. J. E. 657, 
modified as to other points and affirmed by this 
court in 96 N. J. E. 331, 125 Atl. 108. 

That rule of course is to the effect that no 
future interest in property is valid which must 
not necessarily vest within lives in being in 
twenty-one years ( exclusive of periods of gesta-
tion when there are actual after born children). 

A case very much in point is 

Stout v. Stout, 44 N. J. E. 479 (Bird, 
V. C. 1888). 
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In this case the testator gave his daughter Eliz ,a-
beth W. Dunham the income for her life from 
one-third of the residue of his estate, and then 
provides that: 

''Interest dividend and income of said resi-
due to her child, if she shall leave but one 
child her surviving and to her children share 
and share alike if she shall leave more than 
one surviving her, to be paid them, if there 
shall be more than one, and to it if there shall 
be one as the same shall be received, so long · 
as they shall severally live. And if the chil-
dren of said Elizabeth W. Dunham shall 
severally die I give, devise and bequeath the 
principal of said one-third of said residue of 
my estate and of the investments thereof to 
the next of kin of said deceased children in 
every case in such share and manner as if the 
said children were the absolute owners of 
said one- third of said residue, in equal shares, 
and if I should die intestate in New Jersey 
leaving the same subject to the laws of de-
scent and distribution in such case.'' 

The Court held that although Mrs. Dunham 
was fifty years of age she might have other chil-
dren after the testator's death and that such 
after born children might survive her for more 
than twenty-one years and that, because of this 
possibility, the gift over to the children of her 
children was too remote and accordingly void. 

Applying that case to the Case at bar, C'. Theo-
dore Herrmann is in the position of Elizabeth 
Dunham, the gift over to his children is limited 
to their lives as in Stout v. Stou,t, supra, and fol-
lowing that case the gift over of the corpus on 
the death of C. Theodore Herrmann 's children 
is necessarily too remote and void. 

See also, 

Kates v. Walker, 82 N. J. L. 157. 
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In Hewitt v. Green, 77 N. J.E. 345, the testator 
created a trust to pay annuities to certain per-
sons named in the will, which included a grand 
nephe,v, and that payment of these annuities 
should continue until this g{and nephew reached 
the age of twenty-five years, and that thereafter 
the income should be accumulated for the benefit 
of · the testator's grand children regardless of 
whether they were born prior or subsequent to 
the testator's decease; that as each grandchild 
arrived at the age of twenty-one years the accu-
mulated interest on his share should be paid to 
him and that when the youngest surviving grand-
child should have reached the age of twenty-five 
years the corpus of all these trust funds should 

I 

be divided equally between these grandchildren, 
and in case any of the grandchildren had died be-
fore the distribution date leaving · issue, such issue 
should receive the share which would otherwise 
have gone to its or their deceased parents. Under 
these facts the Court at page 358, said: 

'' The conclusion f~lls that when the tes-
tator died it was possible that the benefi-
ciaries of the trust could not be ascertained 
until more than twenty-one years and nine 
months after the decease of all the grand-
children in esse at the time of the testator's 
death, and that the gift of the trust, there-
£ ore, was void under the perpetuities rule.'' 

The Court further held, at page 362: 
'' The validity of such a trust depends upon 

the conditions and possibilities as they exist 
at the time of the testator's death.'' 

See also 1 
I. 

Sielder v. Simms, 56 N. J. E. 275. 
Gray, Rule vs. Perpetuities ,('2, ed), Sec-

tion 231. 
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In McGill v. Tru ,st Co., supra, the testamentary 
design was that the trustees should pay the in-
come derived from his estate in equal shares to 
his son Alexander and his daughter Eleanor, re-
spectively, during their respective lives, and, at 
their respective deaths, pay the sum formerly go-
ing to the said son and daughter to his or her 
children until these children had reached twenty-
five years of age, then the corpus of the trust 
should be turned over · to them. The will also 
provided that in case either Alexander or Eleanor 
died without children being born to him or her 
that the corpus of such share which should have 
gone to such children had there been any should 
go to the children of the testator's surviving 
child. When the testator died Eleanor was mar-
ried but had no children, and Alexander had 
three children. Under these facts this Court modi-
fied the Chancellor's decree to read that Alex-
ander and Eleanor were seized in severalty of 
their father's estate because their father's at-
tempted disposition thereof was in violation of 
the rule against perpetuities and that Eleanor's 
failure to have children did not give Alexander's 
children any interest either contingent or other-
wise in Eleanor's share of the estate. 

See also Ca,m.den Safe Deposit, etc., c ·o. v. 
Guerin, 87 N. J. E. 7'2, modified as to another 
point and affirmed by this Court in 89 N. J. E. 
556. 

Our search for New Jersey cases bearing upon 
the question of validity of a gift over the corpus 
of a trust fund whose vesting is delayed until 
after (1) a life estate in the first taker, and (2) 
a life estate or estates in the first taker's children 
who survive him and who might not have been 
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born at the date of the death of the testator, has 
convinced us that the two cases most in point are: 

Stout v. Stout hereinabove cited, and 
Graves v. Gra1ves, 9·¥N. J. E. 268, a deci-

sion by the present Chancellor. 

In that case the testator, after making certain 
specifi.c bequests, left the remainder of his estate 
to his trustee, who should, from the income the re-
from, pay his widow Twenty thousand dollars 
for her life, and in respect of the balance of his 
estate, the Chancellor found that the testator had 
in effect provided as follows: 

'' E. To divide the remaining income into 
as many parts as there may be children a.nd 
gi-andchildren surviving the testator and pay 
one of such parts to each of his- children and 
grandchildren during the rest of the natural 
life estate. 

F. In the event of there being other chil-
dren of his children-that is grandchildren-
born subsequent to the testator's decease-
the annual income to be divided into such 
portions that each child of a grandchild shall 
receive equal shares. 

G. In the event of the decease of any grand-
child leaving lawful issue, the share of the in-
come which would have gone to the deceased 
grandchild to be paid to such issue in equal 
shares. 

H. l Tpon the death of his last surviving 
grandchild to divide the principal of his estate 
among his great grandchildren share and 
share alike.'' 

When tl1e testator died he left surviving him 
four children and five grandchildren and after his 
death one grandchild and three g~randchildren 
were born. Other grandchildren and great grand-
children might still be b-orn. Under this state of 
facts the Chancellor stated: 
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''1Jpon the whole matter I am constrained 
to hold that the trust attempted to be created 
by the testator is void be-c·ause it violates the 
rule against perpetuities; that, consequently, 
the corp -us of the estate vested in the children 
and next of kin of the testator upon his de-
cease, and that they are entitled to enjoy it in 
possession, subject to a trust fund to be 
carved out of it sufficient in amount to pro-
duce the widow·'s annuity during · the term of 
l1er natural life.'' 

It may be urged that inasmuch as C. T. Herr-
mann has two children, the defendants Gladys and 
Vietor Herrmann, who were in fact born at the 
date of the testator's death, the g·ifts over on the 
expiration of their life estates must vest jmrne.;. 
diately upon the termination of lives in being at 
the testator's death, namely their own lives, and 
that such gifts over are, therefore, valid. It may 
be conceded for the sake of argument that if the 
gifts to Gladys and Vietor were sep-ara ·ble that 
contention wo11ld be sound. For example, if the 
testator had specifically provided in his will that 
two funds of $10,000.00 each should be set aside 
by his trustees and the income therefrom paid to 
Gladys and Vietor Herrmann for their respective 
lives, the remainder of the corpus over to their 
issue, then in such case these two life estates 
might be considered as separable from the in-
valid gifts over the corp -us. In such a case it 
would make no difference whether or not C. Theo-
dore Herrmann had any other children born to 
him because Gladys and Vie_tor Herrmann and 
their issue would receive $10,000.00 and income 
therefrom, no more and no less. The case at bar 
is entirely different because the gift is to a class 
and the shares of the remaindermen cannot be as-
certained until after the death of all chilaren who 
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mav be born to C. Theodore Herrmann and sur-., 

vive him. The question of whether or not such 
children were in b-eing at the date of the death of 
the testator is under the f acto/'in this case im-
material. · 

In the case at bar the size of the corpus going 
to Gladys and Vietor 's issue or otherwise '' after 
the termination of their respective life estates'' 
depends entirely upon facts not settled at the date 

-" 

of the testator's death. C. Theodore Herrmann 
may still have other children who may survive 
him. This case, the ref ore, is quite different from 
the supposed case of a gift of $10,000. There is 
abundant authority to the effect that the mere 
fact that Gladys and Vietor were born at the date ' 
of the testator's death does not in the case of a 
gift like this validate the gift over upon the ter-
mination of their life estates. 

Porter v. Fox, 6 Sim. 485. 

Here was a gift to the testator's nephew, T., in 
being at the date of the testator's death, and to the 
testator's grand-children, his children being alive, 
to be distributed equally as T. and the grandchil-
dren should reach twenty-five. S'hadw 1ell, V. C., 
held that the gift to T., as well as that to the 
grandchildren was void. It is true that if T. 
should ultimately ,become a member of the class he 
must become so within a life in being at the date 
of the testator's death, that is, his own life, but 
his share cannot be determined until all the grand-
children, born before he reaches twenty-five, them-
selves reach twenty-five, or die, and that might 
be more than twenty-one years after the death of 
all persons living at the testator's death. 
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Authorities to the same effect are: 

Greenwood v. Robertson, 15, Beav. 92. 
S'ea,rs v. Russell, 8 Gray (Mass.) 86, and 
Smith's Appeal, 88 Pa. St. 492. 
Thom .as v. Gregg, 76 Md. 169. 

The most controlling · of all the authorities how-
ever is Stout v. S'tou.t, su-p,ra, ,vhere the testator 
left property to his da.ug·hter, 1\{rs. Dunham, for 
life, and after her death to her children for life 
and after tl1eir death. to their next of kin abso-
lutely. Mrs. Dunham had one child living at the 
testator's death, but it ,vas held that the gifts over 
after the deaths of Mrs. Dunha111 's children were 
void because they did not necessarily have to take 
effect within lives in being plus twenty-one years. 
It was also held that the mere fact that there was 
one dal1ghter born at the date of the testator's 
death, as to whose share the gift over could take 
effect within lives in being · and twenty-one years, 
did not validate gifts over to that daughter's next 
of kin. This Court itself cannot sustain the co11-
tention that the gifts over after the life estates i11 
Gladys and Vietor are valid without overruling 
Stout v. Sto -u.t. That case has been a rule of prop-
erty in this State for forty years, and has bee11 
frequently cited, always with approval. For this 
Court now to upset that doctrine would be a com-
plete violation of the rule of stare decisis. 

The decision in Stout v. Stout, supra, is directly 
in accordance ,vith the leading English cases. Con-
spicuous among those cases are tl1e following: 

Lea.ke v. Robinson, 2 Merivale, 363 
(Grant, M. R. 1817). 

Webster v. Boddington, 26 Beavan, 128 
(Romilly, M. R .. 1858). 
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In the la.st mentioned case a testator gave his 
residuary estate to his daughter for life, and after-
ward to her two sons, Henry and Charles, and all 
her other children thereafter tJ be born and the 
issue of her children, that is to say, the testator's 
great-grandchildren, who should attain twenty-
one. It was held that the gift over was too remote 
and was not validated as to the issue of Henry and 
Charles who were in being at t4e date of the tes-
tator's death. 

Pearks v. Moseley, L. R. 5 Appeal Cases, 
714. (House of Lords, 1880). 

The will in the last mentioned case contained a 
bequest to the testator's daughter and her husband 
for life, but after their death 

'' in trust for all of the children of mv said .,, 
daughter who shall attain the age of twenty-
one years and . the lawful issue of such of them 
as shall die of age leaving lawful issue at his, 
her or their decease or respective deceases, 
which issue shall afterwards attain the age of 
twenty-one years or die under that age leav-
ing issue at his, her or their decease or de-
ceases respectively, as tenants in common, if 
more than one, but such issue to take only the 
share or shares which his, her or their parent 
or parents respectively would have taken if 
living.'' 

It was held that the gifts over after the life 
estate were void for remoteness. 
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I I. 

The life estates to such of C. Theodore Herr-
mann' s chil.dren as survive him are all inter-
mingled with and are inseparable from the gift of 
the corpus of the trust and accordingly fall with 
the gift of the corpus. 

This is a question of eonstruction. The ques-
tions considered under the foregoing points have 
nothing to do with the testator's intent. The rule 
against perpetuities is an . inexorable rule of posi-
tive law based on public policy and is app ,lied in 
spite of, and even in direct contradiction 1 to the 
testator's intent. 

In Gray,Perpetuities (3 ed), Section 6291, et seq: 

'' The rule against perpetuities is not a rule 
of construction, b.ut a peremptory command 
of law. It is not like a. rule of construction, 
a test more or less artificial to determine in-
tention. Its object is to def eat intention. 
Therefore every provision in a will or settle-
ment is to be construed as if the rule did not 
exist and then to the provision so construed 
the rule is to be remorsele issly a pp lied.'' 

The foregoing quotation was quoted with ap-
proval by the Supreme C·ourt of Main .e in 

Anderson v. Lincoln, 95 Me. 541, at 544. 

After, however, the rule against perpetuities 
has been ap ,plied, the Court is confronted with the 
question of construction. It must decide whether 
or not any of the gifts that remain are so de.pend-
ent upon those that fall, or so involved in the 
whole consistent scheme as to lead the Court to 
conclude that the testator's intent would be more 
nearly carried out by having them fall along with 
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those that violate the rule. Under the circum-
stances of this case this question ,vill ·not have 
to b•e answered with respect to the gift to C. Theo-
dore Herrmann for life. Yhis .is so because 
C. Theodore Herrmann, the life tenant under gift 
1st is also the sole next of kin of the testator. If 
there£ ore. all gifts but the 1st are void or are 
eliminated by construction, we have a life estate 
in C. Theodore under the : will and the whole 
equitable remainder in him as next of kin. By 
familiar principles of law this would result in 
a merger and C. Theodore would be in exactly 
the same position, i. e., vested to the whole bene-
ficial interest and entitled to call upon the trustee 
for the legal estate, just as if his life estate w,as 
also void, and he would succeed wholly as next 
of kin. If authority be needed, see Ca-mden , Safe 
Deposit, etc. Co. V. Guerin, 89· Eq., 556 ( c·. E. A. 
1918); Deats v. Z ,iegen ,er, 82 Eq., 605 (C. E. A. 
1913). 

It is well settled . that whe-re gifts in themselves 
not violative of the rule against perpetuities are 
closely aligned with those which are violative and 
there£ ore void gifts, the Court as a matter of con-
struction will hold that the 1 valid gifts fall with 
the void. 

The most important authority is Graves v. 
Graves, 9,4 N. J.E. 268. 

The testator in that case left him surviving his 
widow and four children. Several g~randchildren 
were alive at the date of the testator's death, and 
others were born afterwards. The testator's will 
expressed the wish that the principal of his estate 
should remain intact without depletion or distri-
bution for the b,enefit of his grandchildren and 
their families, and to that end he devised and be-
queathed the residue of his estate to two trustees 
in trust upon the following trusts, among others: 
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'' c. All increase in shares of stock, special 
and stock dividend :s, and other increase in 
value or accumulations to princip ,al, to be 
added to principal, the regular yearly income 
or dividends only to be used for dis itribution 
in manner thereinafter provided. · d. Out of 
income of the principal the trustees to pay 
testator's wife during her natural life, in 
lien of dower or further inte:rest in his real 
estate or claim upon personalty the sum of 
$20,000 per year. e. To divide the remaining 
income into as many parts as there may the ,n 
be children and grandchildren surviving the 
testator and pay one of such parts unto each 
of his three children and grandchildren, dur-
ing their natural life. f. In the eve.nt of 
there being~ other children of his children-
that is, grandchildren, born subsequent to tes-
tator's decease, the annu .al income to b·e di-
vided into such proportions that each child 
and grandchild shall receive equal shares. 
g·. In the event of the d:ecease of any grand-
child leaving lawful issue the share of the 
income which would have gone to the deceased 
grandchila - to b·e paid to such issue in equal 
shares. h. Upon the death of his last surviv-
ing g·randchild to divide the princip ,al of his 
estate, with all accumulations, to and among· 
the issue of grandchildren-that · is, among 
great-g·randchildren, share: and share alike, 
the issue of any · deceased grandchild to re-
eei ve the share its parent would have reeeived 
if living.'' 

None of the interested parties contended that 
under the rule against perpetuities the gift over to 
the testator's grand-grandchildren on the death of 
the last surviving grandchild could be supported. 
It was submitted, howe,ver, that the direction to 
pay income to the testator's children and grand •-
children during their lives would create valid life 
estates. Dealing with this contention, however, 
the present Chancellor said, at page 27 4: 
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'·' * * * To my mind, the meaning of the tes-
tator is perfectly clear. He, of course, well 
knew that grandchildren might be born to 
him, so to speak, after his death. That he 
contemplated it and made. provision for them 
is apparent. In item 4, after providing in 
para -grap ·h d for the payment of the annuity 
to his wife, he provides in paragraph e that 
the remaining income shall b,e divided into as 
many parts as there may th.en be children and 
grandchildren him surviving and that one of 
such parts shall be paid unto each of said 
children and grandchildren during their na-
tu .ral life; and in the event of any grandchild 
being under the age of twenty-one to pay its 
share to its guardian; and in paragTaph f, that 
in the event of there being other children 
of his children ( that is, grandchildren), born 
subsequent to his d:ecease, he directs his trus-
tees to divide the ann ,ual income in such pro-
portions that each child and grandchild 
should receive equal shares; and in para-
graph g, that in the event of the decease of 
any one of his gra11dchildren leaving lawful 
issue, the portion of the income which would 
have belonged to that gran .dchild, in equal 
shares to his or her iss-ue, etc. ; and in para-
graph h, that upon the d.eath of his last sur-
viving grandchild ·, to divide the p-rincipal of 
his estate, with all accumulations and in-
creases thereon, to and among the issue of his 
grandchildren, that is, among his great-
gran .dchildren, share and share alike, the 
issue of any deceased great-grandchild to re-
ceive the share its parent would have received 
if living. These provisions, to my mind, 
evince a clear purpose of the testator to pro-
vide for grand- and . great-grandchildren, and 
for the termination of the trust and distribu-
tion of the corpu ,s on the death of his last sur-
viving grandchild, whenever born, whether 
before or after . his death; for, having ex-
pressed the wish that the principal of his 
estate should remain intact for the benefit of 
his grandchildren and their families, and hav-
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ing provided that after-born gran .dchildren be 
let in to enjoy the in-come of the estate dur-
ing the continuance of the trust, he proceeds, 
as I view it, to direct that 11pon the death of 
the last surviving grandchild, not surviving 
him, but surviving in an,y event, distribution 
be made of the corpus among his great-grand-
children. Thus he created by one class of 
grandchildren, namely, a class including all 
of them, whenever born, equality ai:p.ong them 
being apparently of first importance and so-
licitude with him.'' 

The C·ourt held, therefore, that subject to the 
trust to pay the widow $20,000 per year for life, 
the testator's next of kin were entitled to the 
whole estate. 

In Tich .en.ar v. Mechanics a-nd. JJ1 etals National 
Bank, 96 N. J. E. 560, the will p.rovided that the 
income should go to the testator's b,rother for 
life, and 

''thereafter to his then living child . ( or 
childre11, including a son's widow) in equal 
shares for life.'' 

The Vice Chancellor held that there might well 
be no widow until more than twenty-one years 
after the death of the first taker, and that all of 
tl1e gifts over after the first life estate were void. 

See also Hewitt v. Green, 77 N. J. E. 345 
( Stevenson, V. C.). 

The results reached by the fore going New J er-
sey cases are amply supported by decisions in 
other jurisdictions. We shall cite in this con-
nection New York cases along with others. As 
the Court well knows, . the common law rule against 
perpetuities has _been abolished by statute in New 
York, and a different statutory rule substituted. 
For that reason New York cases are not only not 
helpful, but in.deed mi~leading upon the question 
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the commo11 law rule ag·ainst perpetuities. Where, 
however, the question under c.onsid.eration is the 
present question of construction, New York cases 
on that point are persuasive and felpfuI. For the 
question now being considered is: Granting the 
invalidity of a portion of the will by reason of its 
violation of the rule against perpetuities-whether 
at common law or its statutory substitute-
whether other gifts in the will, not in. themselves 
violative of the rule, should, as a m.atter of con-
struction, be also excinded. In considering this 
question of construction it is of no importance that 
the rule which makes void the other provisions is 
the common law rule- or a statutory substitute. 

The leading New York cases ap ,plicable here are 
as follows: 

In Re: Horners Will, 237 N. Y. 489, 143 
N. E. 65-5, 204 N. Y. su.pra, 

The testator left one fourth to his daughter 
Grace absolutely and the remaining three fourths 
to his trustee who should divide same into three 
equal funds and in this manner provided three 
trusts; namely, (1) for Grace's children, (2) 
Robert's children, an·d (3) for Robert Horn, Jr. 
It was held that the trust to ,Grace's children was 
in violation of the rule. 

At the •death of the testator in that case Grace 
had one child who was alive at the date of the 
<1ecree in the lower court. The q11estion V{as 
could the trust to this living child be separated 
from the trust to its unborn sisters and brothers. 
Under these circumstances the court said, page 
503: 

' 'We find no cleavage here which permits 
us to separate what is good from what is bad 
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without destroying · the testator's will and 
making a new one of our own. * * * 

A single organic plan had ·been conceived 
by the testator, a plan for the benefit of a 
fluctuating class. Benedict v. lVebb, 98 N. Y. 
460, 4·66. Bentinct v. Du .ke of Portl(]Jnd, 7 
CH. D. 69·3, Webster v. Bodington ., 26 Beav. 
136. There is sig ·nificance in the disposition 
to be made of the fund, if no children are in 
being when the will shall take effect. In that 
event the income is to ·go to Mrs. ·Simms (.Who 
was the testator's daughter 1Grace) during life 
but not without conditions; it is to g'O to her 
unless thereafter there should be children of 
her blood. This is a dominant motive never 
relaxed and unmistakably expressed. We feel 
its pulse in every line. '' 

The next of kin of the testator acquiesced in 
the decree of the Surrogate and did not appeal 
from this decree; the testator's widow alone ap-
pealed. On this phase of' the case the court said: 

'' The objection to the trust as declared by 
the decree is that it has been made over by the 
Court and the good separated from the bad, to 
suc4 an extent that it is no longer the trust 
declared by the testator. This, however, is 
an objection that the next of kin who with the 
~rid ow ,vonld take the fund if the tr11st ,vere 
void ·ed all together are competent to waive so 
far as their own interests are concerned * * * 
Under such circumstances a reversal of the 
judg~ment as to the wife who appeals does not 
effect the shares of the others who have pre-
f erred to acquiesce.'' 

The order of the Appellate Division and the 
decree of the Surrogate's Court should be modi-
fied by adjudging invalidity as to the appellant of 
the trust for the benefit of the children of Grace 
B. Simms and as so modified the order and decree 
should be affirmed. 
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In the case of Benedict v. Webb, 98 N. Y. 460, 
the syllabus clearly states the law and facts as fol-
low-s: 

''W. dies leaving his widow and four chil-
dren surviving, two of them were minors. By 
his Will he gave the resid ,uary estate to his 
executors in trust, th.e-net income to be paid 
to his widow a.nd children in certain propor-
tions, until all of his said children or the 
youngest survivor of them shall have attained 
the age of twenty-one years' the principal then 
to be divided, one-third thereof to be set apart 
and the net income paid to the widow d·uring 
his life, the remainder to be divided amongst 
his children, the shares of two of them to be 
paid over to them, the- other two shares to be 
held in trust, and the income to be paid to the 
beneficiaries during their lives respectively; 
one of those wa.s a minor. Held, that there 
was an lawful suspension as to the share of 
the beneficiary who was of full age, and the 
trust was so far void, and as to sustain the 
trust in favor of the other three children 
would seriously interfere with the intention 
of the testator that the children and their is-
sue should share equally, the entire trust 
should be pronounced illegal. 

The will vested power in the executors to 
sell the residuary real estate 'if they should 
deem it expedient or for the purpose of mak-
ing such division * * * or for carrying into 
effect all or any other of the purposes and 
trusts.' Held, that this power fell "rith the 
trust.'' 

-
Again, in the case of Central Union Trust Com-

pany v. Egleston; 185 N. Y. 23, 77 N. E. 989, the 
syllabus clearly states the facts and law applicable 
here as follows: 

,, 'In the construction of wills having am-
biguous or indefinite testamentary provisions, 
the inquiry in each case must be what provi-
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sion has the testator inten ·ded to make for the 
disposition of his estate; and not whether lie 
intended to dispose of his estate according to 
the statutory rules governing testamentary 
dispositions; ,vhen the provisions are under-
stood and the intent of the testator a.scer-
tained, then it is for the court to determine 
whether such intended provisions are valid or 
otherwise, and it is the duty of the court to 
interpret the will as ma .de, not to construct 
a new will. 

Where it is manifest from the analysis of a 
hologra ·phic will that it was the purpose of 
the testator to perpetuate his estate and to tie 
up· the corpus thereof in one indivisible trust 
to endure for the three lives of his so11s, con-
trary to the provisions of the statute against 
perpetuities, which limits · the suspension . of 
the absolute ownership of property to two 
lives in bein·g at the testator's death, the trust 
is invalid and, in the absence of any direction 
for the ultimate disposition of the corpus of 
the estate, the whole will must fail and the 
estate of the decea.sed must be divided among 
the widow and the three sons of testator in 
the statutorJ 7 proportions provided in the case 
of intestacy, namely, one-third thereof to the 
widow and to each son two-ninths thereof. 

Where- such will provided, as part of the 
trust scheme, an annuity for the testator's 
widow, purporting to set aside a certain sum 
as a marriage settlement, the annuity falls 
with the failure of the trust; the widow's 
claim of a right to enforce the ante-nuptial 
eontract cannot be considered, however, in an 
action for the construction of the will, espe-
cially where the trial court has found that, at 
the time of testator's death, there- was no spe-
cific property, real or personal, to any 
amount, which had ·been set aside as a mar-
riage settlement.'' 

The recent case of 
Hoyt v. Hoyt, 210 N. Y. Supp. 125 Misc. 95, af-

firmed 213 N. Y. Supp. 823, upon the opinion of 
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the lower court is very close to our case. The 
testator there provided for a trust carved from 
the residue a11d remainder of his estate, both real 
and personal and the, inc:ome theryf rom was to be 
paid to his widow for life and llpon her death to 
divide this trust estate into as many equal shares 
as the testator had children then surviving and 
pay the income to these surviving children or their 
children in case of death, until they attained the 
ag~e of 35 years, when the principal was to be paid 
for them. This, of course, was held in violation 
of tl1e doctrine of perpetuities and the question 
then arose how much of the good could be sepa-
rated from the bad, and all the reasoning an-
nounced in the above cases are reaffirmed and 
summarized in the following: · 

''In other words if by drawing a knife be-
tween the good a11d bad trusts, violence to the 
orga11ic plan of the testator would result, 
this dissection should not be permitted and 
the whole should be declared void.'' 

The Court reached the decision that: 
'' The severance of the provision for after 

born children was refused, because of the im-
possibility of doing· this without mutilation of 
the trust in the very essence of the testa-
me11 tary plan. A single organic plan had 
been conceived by the testator, a plan for the 
benefit of the fluctuating~ class * * * We ex-
tract the heart of this plan when we condemn 
its fluct11ating element. In re Horner supra 
'precisely the same situation obtains in the 
case at bar. The illegal provision for the 
fluctuating class of after born grandchildren 
cannot be severed without destroying the or-
g·anic 11nity of the entire plan. All the realty, 
the substitute cash for whatever has been 
sold as well as all of the property remainin g· 
unchan°·ed will at the death of the widow de-
scend to the heirs at law under the statute of 



descent while the personal property will pass 
under the statute of distribution-and the 
persons to take same are those who are the 
testator's next of kin and heirs at law at the 
time of his death and not those who happen 
to occupy that relationship at the termination 
of the precedent estate Clark v. Cam ,mann, 
160 N. Y. 315, 54 N. E. 709,. '' 

Thus the only trust sustaine-d was the one to 
the widow for life. 

In Cla.rk v. C'a.mm,an, supra, the syllabus states 
the facts and decision based thereon and same is 
as follows: 

'' A Will contained the following provision: 
'From and immediately after the dec:ease of 
my said wife I will and direct that as to 
$10,000 of the pri11cipal moneys to b-e in-
vested as aforesaid, my said executors and 
trustees shall stand possessed of the same 
trust to apply the interest thereof to the use 
of my niece M. A. for and during her natural 
life so as she may not anticipate the same, 
and from and immediately after her decease 
upon tr11st to pay over and divide the said 
principal sum of $10,000. unto and among~ all 
her cl1ildren share and share alike and to their 
lawful representatives forever, as tenants in 
common per capita, the issue of any such 
child who may then be dead to take his or 
her deceased parent's share. M. A. had two 
children at the time of the testator's death, 
but they died before her, witl1out issue, and 
she left no children at her death. Held (1) 
that the testator intended that the fund 
should go to the issue of the c:hildren of M . .Lt. 
in case of the death of either during the ex-
istence of the life estate; that as no issue of 
those children were in being at the death of 
the testator, the remainder was contingent 
and not vested for the reason that the per-
sons to ,vhom or the event upon which the 
estate was limited to take effect remained un-
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certain until the termination of the life estate 
(2) that as the children of M. A. died before 
the 'termination of the life estate created by 
the will without issue, there were no persons 
who could take as remaindermen; that con-
sequently, intestacy existed as to the funds, 
and that the fund should be distributed, un-
der the statute, among those who were next 
of kin to the testator at the time of his death.'' 

'' M. A.'' was Mary Ann Gillespie, the testator's 
niece. 

The Court said in that case as follows: 

'' An argument is presented to the effect 
that there was no intestacy as to this fund at 
the death of the testator and no invalidity in 
the bequest for the lives of the widow and 
Mrs. Gillespie (' 'M. A.'') but such intestacy 
occ11rred at the death of Mrs. Gillespie 
(' 'M. A.'') who left no children her survi v-
ing, or issue of such children, and until the 
happening of that event it could not be deter-
mined who was entitled to the fund, and, con-
sequently, those who occupied the relation of 
next of kin at that time were the persons en-
titled. 

Such might have been the case if the estate 
had passed under the will, but in as mueh as 
the will fails to dispose of the fund, it must 
be disposed of under the statute which must 
be resorted to in order to determine the inter-
est, as well as the persons among whom dis-
tribution must be made. The persons and the 
only persons who are entitled to take by vir-
tue of the statute are those who answer to 
the legal definition of the next of kin at the 
time of the death of the intestate; if for any 
reason the bequest made ultimately fails to 
take effect according to the testator's inten-
tion, the property remains undisposed of by 
the will and the testator has died intestate as 
to such property and it immediately reverts 
to his personal representatives, appointed 
and to be appointed in trust for his next of 
kin. 
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The rights of persons claiming under a will 
are to be ascertained and determined in view 
of all its provisions and b,y the application of 
settled rules of construction governing such 
instruments. If, on such construction, no 
rights of property can be c:laimed under tl1e 
will the provisions of the statute of distribu-
tio11 must control and alone· determine the 
rights of the parties. '' 

In the case In re Horner's Will, 237 N. Y. 489, 
hereinabove cited, the Court said, at page 503: 

''Our ruling in Matter of Mount (185 N. Y. 
162, 169) is pressed upon us as decisive. That 
case went to the verge of permissible excision. 
It did not go so far as we shall have to go 
now if this trust is to be upheld. There the 
testator created a trust for life for the benefit 
of his sister, and directed that at the end of 
that estate the fund should be divided per 
stirpes into as many shares as there were 
children of his nephew then living and issue 
of deceased children, with separate trusts for 
each of them. We sustained this limitation 
for the benefit of the children alive at the tes-
tator's death, though we pronounced it void 
as to the others. The judgment went upon 
the ground that there was present in that will 
the precise element that is lacking in the trust 
for the children of Mrs. Simms, a direction 
for the severance of the shares, so that the 
good was not inextricably commingled with 
the bad (185 N. Y. at pp. 169, 170; cf. Moitnt 
v. Mount, 234 N. Y. 568; Boughton v. James, 
1 Coll. 26; Gray, the Rule against Perpetui-
ties, Sec. 389). Here, as we have seen, the 
poison interpenetrates the system.'' 

Johnston's Estate, 185 Pa. 179 (1898). 

In this case the testator devised his real estate 
to his executors in trust for the period of seventy-
five years giving the executors active power and 
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management in the estate and directing them to 
pay all charges agai11st the land and all legacies 
out of the re11ts and profits and to pay the balance 
of the rents and profits to his children and their 
legal descendants until the expiratron of the sev-
enty-five years. At the expiration of the seventy-
five years the trustee was to sell the land and 
the proceeds were to be distributed: 

'' To and among all my children, share and 
share alike, as may then be living--, and the 
legal descendants of any of my said childre11 
that may then be dead.'' 

The Court held the term of seventy-five years 
given to the trustees did not violate the rule 
against perpetuities but the gift in remainder, 
however, was a future contingent interest repug-
nant to the rule against perpetuities, and, there-
£ ore, void for remoteness, and that as the testa-
tor's general scheme was to keep his estate entire 
for an unlawful period and as the particular es-
tate was created for this purpose only the par-
tieular estate must fall with the remainder. Re-
specting this conclusion the Court said: 

'' So then we have nothing left of this whole 
devise but a simple estate , of seventy-five 
years in a trustee; every other interest in the 
land passing directly and immediately to the 
heirs of George Johnstone, the testator; in 
other words, the heirs taking the fee in the 
lands, subject to this term of years. If the 
latter be allowed to stand * * * it will not 
be pretended that the particular estate was 
desired to serve any purpose of its own dis-
tinct from the limitation over, on the con-
trary it is evident that it was adopted simply 
as a means to an end; a hook upon which to 
hand suspended a tied-up estate until such 
time as the testator desired it to be opened 
and parted. How does it in any way enforce 
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testator's wishes to leave the hook in its place 
when there is no estate to suspend u.pon it 1 
The estate ,vhich he hoped to suspend for sev-
enty-five years, if we are right in our previous 
conclusions, the law has disposed of by vest-
i11g it at once in his heirs who have a rig~ht to 
dispose of their interest therein at any time. 
T'he whole scheme of the testator has been 
defeated. Instead of observing his will is it 
not rather enforcing one not his to keep alive 
under such circumstances an estate which he 
contemplated only in connection with another, 
and larg ·er one which the law has annulled." 

Barrett v. Barrett, 25-5 Ill. 332, 99 N. E. 
625. 

In this case the will gave the residuary estate 
to trustees in trust to pay the income to the testa-
tor's widow for life, then to pay the income to his 
children for life, and then to pay the income to the 
grandchildren for life and then to turn over the 
body of the estate to the great grandchildren. The 
Court held the disposition of the corpus violated 
the rule against perpetuities, and that the will pre-
sented one entire, complete ,disposition of the es-
tate, and that the invalidity of the disposition of 
the corpus rendered the entire will invalid. In 
the course of the Court's learned opinion, which 
we viewed in a prior Illinois ease, it said, at page 
626 of 99 N. E.: 

'' The parties agree that the will, in so far 
as it provides that upon the death of the 
widow, children, and grandchildren of John 
R. Barrett the trustee shall turn over the 
body of the estate to the great-grandchildren 
of Barrett, creates a perpetuity and is void, 
and the only question in difference between 
them is upon this proposition: C'onceding the 
portion of the will disposing of the corpus 
of the estate to be void, can the provisions of 
the will which provide that the trustee shall 
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pay the income of the estate to the widow 
during her natural life, then to the four sons 
during their lives, and afterwards to the 
grandchildren during thefr lives, be sustained 
notwithstanding the invalidity of the provi-
sions of the will which dispose of the body of 
the estate upon the death of the last surviv-
ing grandchild 1 T_he trial court was of the 
opinion that the provisions of tl1e will creat-
ing said trust were so far connected as to 
form one complete scheme for the disposi-
tion and distribution of the testator's estate, 
and that the trust created by hi~ will to effect 
such disposition and distribution was indi-
visible, and that as one principal part of the 
scheme for the disposition and distributi,on 
of the estate was void the entire scheme must 
fail, and the entire estate, so far as it was 
cove·red by paragraphs 2 and 3 of the will, 
must b-e disposed of and distributed as intes-
tate estate. 

(1) It is plain the provisions of the will 
which gave the life use of the property first 
to the widow, then to the sons and afterwards 
to the grandchildren, standing alone and but 
for the sub,sequent provision providing the 
corpus of the estate should be divided among 
the great-grandchildren of the testator, 
would be a valid disposition of the use and 
enjoyment of the several life · estates created 
in the property, as those life estates would 
all vest within the lifetime of the widow and 
the four sons and within twenty-one years 
after the death of the last survivor of the four 
sons. We_ think it obvious, however, from the 
language of the entire will that the testator 
had in his mind, when he executed his will, a 
plan for the disposition of all his estate and 
not for the creation therein only of certain 
life estates, and that for the courts to hold 
that his plan or scheme of disposition or divi-
sion mu~t fail in so far as he sought to dis-
pose of the corpus of the estate, but could be 
sustained as to the life estates would be to 
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make a new will for the testator, which the 
courts are powerless to do. The testator 
sought by his will to create a trust and to ap-
point a trustee, and to provide that the trus-
tee should take possession of his estate and 
handle it, pay the income to certai11 benefici-
aries, and then to distribute the corpus of the 
estate to certain beneficiaries pointed out by 
him in the will. Had the testator known that 
one provision of the will he was executing 
was void for remoteness, he would, without 
doubt have executed a different will. 

(2) The principle is well established that 
· where several trusts are created by will which 

are independent of each other and each is 
complete within itself, some of which are law-
ful and others are unlawful, and which may 
be separated from each other, the illegal 
trusts may be cut out of the will and the legal 
ones permitted to stand. There is, however, 
a well recognized limitation in all the re-
ported cases and by the text-writers upon 
this rule which is that when some of the 
trusts in the will are legal and some are il-
legal, if they are so connected together as to 
constitute an entire scheme for the disposi-
tion of the estate, so that the presumed 
wishes of the testator would be defeated if 
one portion were retained and other portions 
rejected, or if manifest injustice would re-
sult from such construction to the benefici-
aries or to some of them, then all the trusts 
must be construed together, a11d all must 
stand or all must fall. There seems to be a 
further limitation upon the rule recognized 
by the authorities, which is that the devise 
or bequest held to be legal and sustained must 
·be direct to the beneficiary, and should be 
sustained only when the first gift is an abso-
lute gift of the estate. Elaborate briefs have 
been filed on both sides of the question here 
involveq, and numerous cases have been cited 
to illustrate the foregoing rule and its limi-
tations as it has been applied by this and 
other courts. The rule is, however, plain, 

• 
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and, as we believe, never applies when its 
application would have the effect to make for 
the testator a new will. 

In Lawrence v. Smith, 164 Ill. 149, 45 N. E. 
259, the will of Alonzo C. Wood first names 
executors and appoints them trustees of l1is 
entire estate, and bequeaths all the property 
to them in trust. After certain specific be-
quests, it provides for certain annuities to 
heirs at law and gifts of $10,000 each to cer-
tain g"randchildren reaehing the age of 25 
years. After the completion of the payments 
of $10,000 each to the grandchildren reaching 
the age of 25 years, the balance of the estate, 
with the accumulations, if any, discharged 
of all trusts, is divided equally among the 
g,.randchildren then living, provided the trust 
has terminated as to all the before-11amed 
beneficiaries and remai11dermen. If the trt1st 
is not so terminated, then the trustees are to 
hold until such termination and then make 
the division. The court held (1) that the pro-
vision for a trust until the death of all of the 
testator's children, and until the youngest 
grandehild, including,. any born after the 
testator's death, should become 25 years of 
age, violates the rule against perpett1ities; 
(2) that as the gifts provided for in the re-
siduary clause are gifts to a class and the 
amou11t each would receive would depend on 
the number of grandchildren then living, and 
as the class may be composed of those born 
too late to take under the rt1le, the gift can-
not take effect as to any; (3) that the trust 
itself violates the rule by making provisions 
for tying up the estate for a longer period 
than that fixed by the rule; ( 4) that the trust 
created by the testator was one entire scheme, 
upon which the execution, in the main, of the 
various provisions of his will was made to de-
pend ; ( 5) that, aside from the books, pic-
tures, etc., bequeathed to the daughters ( the 
validity of which is unquestioned), no be-
quest is made directly to any beneficiary, but 
directions are only given to the trustees to 
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make certain payments out of the trust estate, 
and that, since the trust scheme is an en-
tirety, the ,vhole must be held to be invalid 
and property intestate, except as to the spe-
cific bequest of the ·books, pictures, etc. The 
court, on page 162 of the opinion, says : 'It is 
argued with much force that conceding the 
invalidity of the eighteenth or residuary 
clause, and conceding, also, that in so far as 
the twelfth, thirteenth, and fourteenth 
clauses undertake to make provision for any 
child or children of the first three mentioned 
daughters of the testator who may be born 
after his death and who may not be 25 years 
old at the death of its or their mother those 
clauses are also within the rule and invalid, 
still as the will must speak from the period 
of the testator's death and should be con-
strued in the lig~ht of circumstances then ex-
isting, and as the only grandchildren then 
living were the five children above mentioned, 
who were the children of said three daugh-
ters, and the provision for each such child 
being separate and in no ,vise dependent on 
the provision made for or amount to be paid 
to any other child, those clauses should so far 
be held valid, and also the trust provisions 
of the will so far as they are necessary to 
carry them and other valid provisions of the 
will into effect. * * * Then, again, the ex-
ecution of these provisions of the will thus 
emasculated would be dependent upon carry-
ing into effect the trust scheme devised by the 
will. But this trust itself violates the rule 
by making provisions for tying up the estate 
for a longer period than that fixed by the rule, 
and cannot, the ref ore, be sustained. From 
a careful reading of the will set out in the 
statement of the case, it clearly appears that 
the trust created by the testator was one 
entire scheme, upon which the execution, in 
the main, of the various provisions of his will 
was made to depend. Aside from the books, 
pictures, etc., bequeathed to the aforesaid 
three daughters by the seventh clause of the 
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will ( the validity of ,vhich is unquestioned), 
there is no bequest made directly to any bene-
ficiary, ·but directions, only, are given to the 
trustees to make certain payments out of the 
trust estate, some ou.t of the principal others 
out of the income. In Tilden v. Green, 130 
N. Y. 29, 28 N. E. 880, 14 L. R. A. 33, 27 Am. 
St. Rep. 487, it was said: 'The appellants in-
voke the aid of the principle that ,vhere sev-
eral trusts are created by a will whicl1 are 
independent of each other and each complete 
in itself, some of which are lawful and others 
unlawful, and which may be separated from 
each o,ther, the illegal trusts may be cut off 
and the legal ones permitted to stand. This 
rule is of frequent application i11 the construc-
tion of wills, but it can be applied only in aid 
and assistance of the manifest intent of the 
testator, and never where it ,vould lead to a 
result contrary to the will, or ,vork injustice 
among the beneficiaries, or def eat the testa-
tor's scheme for the disposal of his property. 
The rule, as applied in all reported cases, rec-
ognizes this limitation: Tl1at when some o~ 
the trusts in a will are _legal and some illegal, 
if they are so connected together as to consti-
tute an entire scheme, so that the presumed 
wishes of the testator would be defeated if 
one portion was retained and other portions 
rejected, or if manifest injustice would re-
sult from such construction to tl1e benefici-
aries, or some of them, then all the trusts 
must be construed together, and all m11st be 
held illegal and must fall.' We see 110 way 
by which a division of the trust created by 
this will can be made, and part held valid and 
the rest invalid, without doing viole11ce to the 
intention of the testator. It is all one entire 
scheme, and, although the trust is a11 instru-
ment to effect the beneficial purpose of the 
testator, it is m~de the most prominent fea-
ture of the will.'' 

In Eldred v. Meek, 183 Ill. 55 N. E. 536,75 
Am. St. Rep. 86, the will of Mary Brace first 
devises the entire estate to a trustee, and di-
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rec ts him, after paying funeral expenses and 
debts, (1) to deliver to his daughter, Ella 
Meek, one-fourth part of the personal estate; 
(2) to deliver to his three grandsons each 
one-fourth part of the personal estate; upon 
their becoming, respectively 25 years of age; 
( 3) to deliver to each of said three grandsons 
a conveyance of certain real estate when he 
becomes 25 years of age ; ( 4) in case of the 
death of Ella Meek before the death of the 
testator, her share to go to the three grand-
sons upon their becoming· 25 y~ars of age ; 
( 5) in the case of the death of any one of the 
grandsons without leaving a legitimate child 
his share to go to the two remaining ones, in 
equal shares, upon their becoming 25 years of 
age; (6) in case of the death of two, leaving 
no legitimate children, the whole property 
to go to the survivor at the age of 25; (7) in 
case of the death of any of the said grandsons 
before reaching 25 years, leaving a child or 
children, the grandson's share to be divided 
among his children when they ( the great-
grandchildren) become, respectively, 25 years 
of age. It was held that the interests of tl1e 
said grandchildren did not immediately vest; 
that the will creates a perpetuity; that it is 
an entire scheme; and that the whole must be 
rejected except the provision for the payment 
of debts and the gift of one-fourth of the per-
sonal property to the daug"hter, which was 
held to vest. The court cites with approval 
Lawrence v. Smith, supra, Tilden v. Green, 
supra, Will of Butterfield, 133 N. Y. 473, 31 

. N. E. 515, and Johnson's Estate, In re, 185 
Pa. 179, 39 Atl. 879, 64 Am. St. Rep. 621, and 
says: 'It is true that parts of a will which 
are valid will be sustained, though other 
parts are rejected as invalid, if no violence 
is done to the parts sustained; but this rule 
should apply only when the first gift is abso-
lute.' 

In Owsley v. Harrison, 190 Ill. 235, 60 N. E. 
89, the court construed the will of Carter H. 
Harrison, the elder. One clause of his will 
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directs that a certain residue of his estate be 
kept together by his executors for a period of 
two years after his death, and then divided 
into four equal share~. One-half of such 
share is devised to each of his four children 
in fee, the other half to the four children in 
equal shares for life, and, on the death of any 
one of them, to the heirs of the body of the 
deceased. It was alleged that this made no 
valid disposition of the one-half of the estate 
devised for life with remainder over to the 
grandchildren of the testator because of the 
interval of two years, and the court so found, 
and in consequence held the entire provision 
respecting that half of the estate void and the 
property intestate. Since the life estates 
were in themselves valid, under the theory of 
plaintiff in error in the case at bar the court 
should have sustained the life estate, at the 
termination of which the property would have 
been disposed of as intestate property, but, 
manifestly following the rule established in 
Lawrence v. Smith and Eldred v. Meek, the 
whole provision was held bad. 

In Reid v. Voorhees, 216 Ill. 236, 246, 7 4 
N. E. 804, 808 (3 Ann. Oas. 946), the will of 
James Reid, after providing for the payment 
of his debts, makes a direct devise of his per-
sonal property to two persons in equal shares. 
He then gives to six nephews and nieces the 
rents to be collected by the executor from his 
real estate, to be divided equally and paid 
annually for 30 years. In case of the death 
of any one of tl1e six without an heir, the share 
was to go to the survivors. Thirty years after 
the testator's death, the real estate w·as to be 

,. divided equally among the nephews and nieces 
or their heirs. The court held that the pro-
vision for the division of the property 30 
years after the death of the testator offends 
the rule against perpetuities; that the clause 
providing for the division of rents for 30 
years is not a grant in praesenti and is also 
invalid; that the scheme of devise is entire, 
it being manifest that the testator intended to 
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make a testamentary disposition of all his 
property, and that, because of the illegal 
clauses he has failed to do so, and, if those 
clauses alone are set aside and other clauses 
given effect, the intention of the testator as 
to the distribution of his property would fail; 
that the whole will, including even the be-
quests of personal property, should be set 
aside, because the beneficiaries under that 
clause were so related that as heirs they 
would take half of the estate, and therefore it 
was necessary to reject the specific bequests 
to them in order to avoid an injustice not in-
tended by the testator. The court in deliver-
ing the opinion called attention to the neces-
sity for considering both the separa :bility of 
the valid from the invalid prpvisions, con-
sidering the will abstractly, and the effect 
thereof upon the testator's manifest wishes. 
The court said: 'All of the positions of appel-
lees may be conceded and yet appellants' con-
tentions sustained under the law. Where pro-
visions of a will are, in fact, independent and 
not for the carrying out of a common or gen-
eral purpose, it is undoubtedly true that such 
as are contrary to law may be rejected with-
011t in any manner affecting valid provisions. 
The statement, however, that a valid provi-
sion will be sustained if no violence is done to 
the parts sustained by the rejection of the 
invalid provisions is too narrow a statement 
of the rule, and is in disregard of the cardinal 
principle that the testator's wishes, as evi-
denced by the general scheme, adopted, are to 
be taken into consideration, so that justice 
must be done if it can be. The rule as stated 
by appellees would seldom, if ever, permit 
a valid provision to be set aside because other 
provisions were held invalid. It would be 
difficult to frame a will so that the rejection 
of the invalid provisions could seriously affect 
or do violence to valid provisions which might 
be sustained. The correct solution can only 
be arrived at by taking into consideration the 
general scheme and intention of the testator, 

4 
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and the effect that def eating a part of the pro-
visions may have upon the general scheme of 
the testator or on the beneficiaries or objects 
of his bounty.' / 

In Johnston v. Preston, 226 Ill. 44 7, 80 N. E. 
1001, 10 L. R. A. (N. S.) 564, the will of Jane 
Platt bequeaths certain personal prop ·erty 
specially to John R. and George A. Platt, 
grandsons; gives a life estate in other per-
sonal property to James J. Platt, a. son, with 
remainder absolutely to his five sons; devises 
to the executor certain real estate to hold for 
the period of 25 years from the date of pro-
bate of the will for the use and benefit of two 
of the grandsons, tl1e fee then to vest in those 
two or their heirs absolutely; gives certain 
other real estate to the executor to hold for 25 
years from the date of the probate of the will 
for the use and benefit of the three other 
grandsons, to go to them or to their heirs 
absolutely after 25 years from the date of the 
probate of the will. There are also certain 
annuities to be paid by the executor while he 
shall hold the property, which are made a 
charge upon the estate thereafter. The court 
held that the devise to the executor to hold for 
25 years from the date of the probate of the 
will introduced a certain contingency and 
violated the rule against perpetuities, and 
that, therefore, the entire devise to the ex-
ecutor of the real estate was void; that the 
controlling purpose of the testatrix is equally 
well subserved, since it was to give to her 
son, James J. Platt, and his five sons, her 
entire estate; that the interests of the grand-
children were not postponed until the expira-
tion of the 25 years, but that there was a clear 
intention to give an absolute fee simple estate 
with a present right of enjoyment, and since 
the payment of the annuities was not only 
imposed upon the executor but made a direct 
charge upon the estate, the ultimate result 
with the trust upheld cannot be any ,different 
from what it is with the trust eliminated. The 
entire trust was held void and the estate in-
testate. 
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(3) The plaintiff in error relies upon the 
following" Illinois cases: Howe v. Hodge, 15·2 
Ill., 252, 38 N. E. 1083; Nevitt v. Woodburn, 
190 Ill. 283, 60 N. E. 500; Chapman v. 1Cheney, 
191 Ill. 574, 61 N. E. 363; Quinlan v. Wick-
man, 233 Ill. 39, 84 N. E. 38, 17 L. R. A. 
(N. S.) 216. There are a number of charac-
teristics in these cases, we think, which dis-
tinguish them from the case at bar, some of 
which are as follows: (1) The valid provi-
sions dispose of the corpus of the estate while 
in the case at bar they do not, and certainly 
the disposition of the fee or of the principal, 
if it be a fund, must be deemed a primary 
purpose of the testator; (2) in these cases the 
void provisions are a limitation over after 
such valid dispositions of the corpus; (3) 
both the life estates and the disposition of 
the fee intended by the testator are preserved 
by sustaining the valid provisions ; ( 4) the 
void limitations over after the disposition of 
the fee are reasonably deemed separable; ( 5,) 
in all these cases except one the devises which 
are held valid are directly to the beneficiaries, 
and their interests vest directly as legal in-
terests, instead of depending upon the trust. 
On the other hand, in the cases in which the 
life estates have been held to fall with the 
void provisions it has appeared (1) the 
devises are to a trustee and the beneficiaries 
t ake only equitable interests, depending in 
each case upon the trust; (2) the clauses, in-
cluding the void limitation, taken together, 
comprise one entire, distinct scheme of dis-
position of the whole property; (3) the fee 
is not disposed of by the valid clauses except 
j11 the case of Johnson v. Preston, where the 
col1rt found the primary disposition of the 
fee by the will to be identical with its disposi-
tion as intestate estate. 

( 4) The case at bar in every essential cor-
responds with one or the other, and in most 
respects with all of the Illinois cases in which 
the entire trust scheme has been held invalid. 
The following are some of its essential char-
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acteristics: (1) The entire property is devised 
to a trustee, in whom the legal title vests, and 
this as is "\\7ell said in Amory v. Lord, g. N. Y. 
403, 'completely negatives any theory of sep-
arate or separable trusts'; (2) the will pre-
sents one entire, complete, and connected 
scheme for the disposition of the entire prop-
erty, and all of the provisions thereof are con-
nected and interdependent; (3) the valid 
clauses of the will make no disposition . of the 
fee; ( 4) it cannot be made to appear that the 
enforcement of the other provisions, after 
cutting off the void limitation in fee to the 
great-grandchildren effects the primary pur-
pose of the testator. 

Every case in this state, so far as we hav 1e 
b·een able to discover, where the ,vill devises 
the property directly and completely to the 
trustee, and then directs him to make certain 
provisions out of the income thereof, has held 
the trust to be entire, and not separable. It 
is difficult to see upon what theory it could be 
argued that this ,vill creates any separate 
trust or separate interest on behalf of any 
beneficiary. The estate is in the hands of the 
trustee as a whole. It is to be handled, in-
vested, and reinvested, and the income col-
lected as a whole. There is at no time any 
separation, or any hint of a separation, of the 
fund itself, until it is to be divided among the 
great-grandchildren. The trustee holds the 
legal title until the last one of the grandchil-
dren is dead. 

From a careful consideration of this ,vill 
we are impressed with the view that John R. 
Barrett intended to dispose of his entire es-
tate, not alone to create certain life estates 
therein, but to dispose of the fee, and that to 
011ly carry into exec11tion the first part of the 
will and to eliminate the last would be en-
tirely foreign to the intention of the testator. 
In the Eldred Case, su-pra, the application of 
the rule contended for by the plaintiff in er-
ror is thus limited, where it is said: 'Courts 
must construe a will according to its own 
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terms. They cannot make a new will or b-uild 
up a scheme for the purpose of carrying out 
what mig ·ht b-e thought was or would be in 
accordance with the wishes of the testator. 
Tilden v. Green, 130 N. Y. 29, 28 N. E. 880; 
14 L. R. A. 33, 27 Am. St. Rep •. 487; Lawrence 
v. Smith, 163 Ill. 149, 45-N. E. 250. It is true 
that parts of a will which are valid will be 
sustained though other parts are rejected as 
invalid, if no violence is done to the parts sus-
tained. Lawrence v. Smith, supra; Gray on 
Perpetuities, Secs. 233, 423; Howe v. Hodge, 
152 Ill., 252, 38 N. E. 1083-; 1 Jarman on Wills 
(4th Ed.), p. 297. But this rule should apply 
only when the first gift is absolute. And be-
quests of a will valid in themselves will be re-
jected with the invalid ones where the reten-
tion of them would defeat the testator's 
wishes, as evidenced by the general scheme 
a.dopted, or ,vhere manifest injustice would re-
sult to the beneficiaries. Lawrence v. Smith, 
supra.' And in Lawrence v. Smith gTeat 
stress is laid upon the fact that the property 
was not given direct to the beneficiaries.'' 

See also 

Lockridge vs. Mace (109) Missouri, 162. 
In Re Ko1-tntz, 213 Pa. St. 390. 
S't. Amour v. Richa ,rds, 2 Mich. 294. 
Re l?air Est., 60 Pac. 459· (Cal.). 

In the case of Anderson v. Menefee ('Tex.) 174 
S. W. 904-911, the court there followed the rule 
which we contend for here and which was an-
nounced in Barrett v. Barrett, supra, as follows: 

'' From the fore going conclusions we can 
but hold that, regardless of any distinction 
between real and personal property, the es-
tate intended for Mr. Anderson's daughters 
did not, under the terms of the will, pass to 
them upon his death nor at any time there-
after. Nor will it pass until the expiratio11 
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of the 30 years named in the will. If this be 
true, then able counsel for appellants admits 
with commendable frankness that the provi-
sions of the will relating to the daughters are 
invalid under the rule against perpetuities. 
. . . But in this event it is insisted that 
we should r~ject (only) the i11valid portions. 
• • • 

''·But we are of the opinion that this i11-
sistence can not be upheld. It seems evident 
that Mr. Anderson undertook to dispose of 
his entire estate in accord with a general plan 
that comprehended, not only the wife and son, 
but also the daughters. There is nothing in 
the facts that indicates that he would have 
made his will as he did with the provisions 
relating to the daughters eliminated. . . . 
We think the case well within that line of 
authorities which hold that where parts of a 
will are void, the "rhole will will be set aside, 
if to sustain the other part ,vould work an 
injustice or violate the general scheme or 
plan of the testator. Barrett v. Barrett, 255 
Ill. 332, 99 N. E. 625; Reid v. Vorhees, 216 Ill. 
236, 7 4 N. E. 804; Kountz Estate, 216 Pa. 390, 
62 Atl. 1103; Lawrence v. Smith, 163 Ill. 149, 
45 N. E. 259_; Tilden v. Green, 130 N. Y. 29, 
28 N. E. 259; In re Fair's Estate, 132 Cal. 
523, 60 Pac. 442; Shepperd v. Fisher, 206 Mo. 
208, 103 S. W. 998; Johnson v. Preston, 226 
Ill. 447, 80 N. E. 1001; Gully v. Neville 
(Miss.) 55 Sou. 2,89; Eldred v. Meek, 183 Ill. 
26, 55 N. E. 536; Central Trust Co. v. Eggle-
ston, 185 N. Y. 23, 77 N. E. 989; Brown v. 
Quintard, 177 N. Y. 75, 69 N. E. 225.'' 

In the case at bar the gifts over to C. Theodore 
Herrmann's children, who survive him for their 
lives, are mere incidents to and dependent upo11 
the gifts over of the corpus after the expiration 
of those lives. It is obvious that the testator\~ 
scheme was to preserve the corpus of his estate 
intact for his grand nieces and grand nephews. 
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To that end both the testator's brother and the 
latter's surviving children are given life estates 
only. When, however, we are confronted witb 
the fact that the g~ifts over of the corpus are void, 
we are faced with the question, can the testator 
be held to have intended any such extraordinary 
situation as for his brother to have the whole 
estate subject to life estates in the brother's sur-
viving children, coming into possession and en-
joyment upon the brother's death 1 Is it not clear 
that the testator would not have tied up his 
nephews and nieces' shares for their lives if the 
corpus was not validly disposed of 1 Was not the 
only reason for tying up the nephews and nieces' 
interests an incident to preserving the corpus of 
the gifts over1 At the date of the testator's deatl1 
he was fifty-two years of age, his brother, the ap-
pellant, was forty-eight, and the latter's two chil-
dren, twenty-six and seventeen respectively. At 
the date of the execution of the will they were all 
thirteen years younger. The testator was a bache-
lor and all his life had suffered from epilepsy. 

When he drew his will he never expected to 
marry. A reading of the will and of the codicil 
discloses that the testator was the kind of man 
determined that the all important thing was to 
insure the principal of the fund, even though the 
rate of interest was exceedingly small. He was 
the kind of a man carefully to plan for the future 
extending far beyond his own life into the era of 
generations unborn. His will shows unmistak-
ably that he had worked out a single organic testa-
mentary plan from which he never varied. This 
plan was to provide his grand nieces and grand 
nephews with the principal of his estate, without 
any impairment whatever. Although the testa-
tor, at the date of his will, the date of his codicil 
and down to the date of his death, must have 
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known his nieces. and nephews Gladys and Vietor 
Herrmann, personally, yet he fails to ref er to 
either of them by name or to make any bequest 
to them unless they survived their father. At the 
same time the testator named his brother and ten 
other relatives in his will, and designated each of 
them by name, residence, and, in some instances, 
by relationship. And the same is true in the codi-
cil. We feel that the will shows, on its face, that 
if the testator had not believed that his grand 
nieces and grand nephews, if born and surviving 
their parents, his brother's children, would re-
ceive the principal of this trust, the testator would 
not have made the will he did, but would have 
executed one entirely different. 

The testator did not intend to die even partially 
intestate, it is true. Nevertheless the rule against 
perpetuities inexorably compels him to die intes-
tate with respect to the gifts over after the life 
estates to C. Theodore's surviving children. With 
that intestacy resulting, in spite of the testator's 
will to the contrary, less violence will be done to 
such of the testator's intent to which legal effect 
can be given, by wiping out the life estates i11 
C. Theodore Herrmann 's surviving children than 
by letting them stand. Those life estates were 
simply adopted as a means to the end to tie 11p 
the corpus illegally. As was said by the Supreme 
Court of Pennsylvania in Johnston's Estate, 
supra, the life estates are nothing but a hook upon 
which to hang suspended the tied-up corpus and 
this ,Court should not, as that Court did not, leave 
the hook if nothing remains to hang therefrom, 
the suspended gift over being void, 
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The contingent bequest of ten thousand dollars 
to Alfred S. Brown and the contingent remainder 
to Grace Cranstoun Herrmann in the event that 
C. Theodore Herrmann d'oes not leave children 
,him surviving are all so mingled with and insep-
arable from the gifts void as violating the rule 
again,st perpetuities that they must fall with those 
void gifts. 

The principles of law controlling this point are _-.-:--
the same as those just discussed under ~oint ~_JJ_.. 
We need only repeat the argument upon the face -~ 
of the document before the Court. We submit it 
is clear that the testator had one consistent 
scheme, and that as an integral part of that 
scheme, namely the disposition of the corpus af-
ter the expiration of the life estates to C. Theo-
dore Herrmann 's children, is void, the Court 
cannot consistently, with due respect to the testa-
tor's intent, leave a portion of that scheme hang-
ing, as it were, in the air. 

IV. 

The Court should not have refused fully to 
construe the Tenth Clause of the will. 

If this Court fully adopts the contention of the 
appeal of C. Theodore Herrmann that the whole 
beneficial interest of the residuary estate of Henry 
V. Herrmann is now vested in the said appel-
lant, then the ,Court need not consider the argu-
ment under this point, for the ,Court will then 
have fully construed the Tenth Clause of the will. 
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If, however, this Court agrees in whole or in part 
with the learned Vice Chancellor that any of the 
gifts other than the life es,tate in possession of 
C. Theodore Herrmann are valid or should not, 
as a matter of construction, be eliminated, the11 
this 1Court should fully construe the Tentl1 Clause. 
If the Court is against the appellant upon the 
points argued either under Point II or Point III, 
supra, and no further construction is given, the 
administrator and C. Theodore Herrmann, indi-
vidually, are left in a state of uncertai11ty. 

Assuming for the sake of argument that this 
Court disagrees with the appellant and agrees 
with the Court below, as expressed in paragraphs 
3 and 4 of the final decree ('Case 62) that Gladys 
and Vietor Herrmann each have a valid life estate 
in remainder. In that event it becomes most im-
portant for the appellant to know whether or not 
the gift over after the expiration of the life es-
tates in the surviving children of ·C. ·Theodore 
Herrmann are or are not valid. In like manner 
it is important for the appellants to know whether 
the gift over of the corpus in the event of C. Tl1eo-
dore Herrmann's dying without children him sur-
viving is or is not valid. 

If either or both of those gifts are invalid, as 
contended by the appellant, then, the appellant 
as next of kin of the testator inevitably is en-
titled to the corpus of the estate after the life 
estates in his surviving children. For the appel-
lant to know that now in his lifetime is of vital 
importance to him. As appears from the record, 
he has a wife and an adopted child who tak-e 
nothing under Henry V. Herrmann's will, and 
have no interest whatever in his estate. If, how-
ever, the appellant has the corpus of the tes-
tator's estate after the said life interests in re-
mainder to the appellant's surviving children, 
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then he certainly has something which he can 
dispose of by his will for the benefit of his wife 
and adopted child. He has something more than 
that. He has a future interest in personal prop-
erty which he can presently, in his lifetime, dis-
pose of, and on which he ean realize for the sup-
port and benefit of his wife and adopted daughter. 

The complainant as administrator is also vitally 
interested in having those questions settled, be-
cause until they are settled the transfer in-
heritance tax, the payment of which is his duty, 
cannot be accurately adjusted. It is apparent, 
therefore, that the appellants are not asking the 
Court to decide some mere moot or hypothetical 
question, but to advise them as to their prese11t 
rights and duties under the docume11ts before 
the Court for construction. 

Under such circumstances it is the duty of the 
Court fully to construe the documents in question 
and declare the rights of the parties thereunder. 
There can be no doubt, without admitting the 
authorities cited by the learned Vice Chancellor 
in support of his refusal fully to construe the will 
(Case 60), that the law as therein declared has 
been radically modified by statute. We ref er 
first to Section 7 of the Chancery Act of 1915, 
which section provides : 

"7. Decree to Declare Rights. Subject to 
rules, any person claiming a right cognizable 
in a court of equity, under a deed, will, or 
other written instrument, may apply for the 
determination of any question of construc-
tion thereof, in so far as the same affects 
such right, and for a declaration of the rights 
of the persons interested.'' 

This short but comprehensive statute has been 
elaborated and supplemented by the uniform 
Declaratory Judgments Act, P. L. 1.924-312. 
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The attention of the Court is respectfully in-
vited to all of that Act, and in particular to Sec-
tions 1, 4 and 12 thereof, which are as fallows: 

'' 1. Courts of record within their respec-
tive jurisdictions shall have power to de-
clare rights, status, and other legal relations 
whether or not further relief is or could be 
claimed. No action or proceeding shall be 
open to objection on the ground that a decla-
ratory judgment or decree is prayed for. The 
declaration may be either affirmative or nega-
tive in form and effect; and such declarations 
shall have the force and effect of a final judg-
ment or decree.'' 

'' 4. Any person interested as or through 
an executor, administrator, trustee, guardian 
or other :fiduciary, creditor, devisee, legatee, 
heir, next of kin, or cestui que trust, in tl1e 
administration of a trust, or of the estate of 
a decedent, an inf ant, lunatic, or insolvent, 
m9iy have a declaration of rights - or legal 
relations in respect thereto: 

_(a) To ascertain any class of credi-
tors, devisees, legatees, heirs, next of kin 
or others ; or 

(b) To direct the executors, ad-
ministrators or trustees to do or ab-
stain from doing any particular act in 
their :fiduciary capacity; or 

( c) To determine any question aris-
ing in the administration ,. of the estate 
or trust, including questions of construc-
tion of wills and other writings.'' 

'' 12. This act is declared to be remedial; 
its purpose is to settle and to afford relief 
from uncertainty and insecurity with respect 
to rights, status and other legal relations; and 
is to be liberally construed and admin-
istered.'' 

We should say in passing that the rights in-
volved are equitable and that there is, therefore, 
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no doubt but that the Court of Chancery is the 
Court possessed of jurisdiction to declare the 
rights. The full force and effect of the Declara-
tory Judgments Act was well stated by the pres-
ent Chief Justice in delivering the opinion in 

McCrory Stores Corp. v. S. M. Braun-
stein, Inc., 102 N. J. L. 570: 

'' The Declaratory Judgment Act, by its 
first and seco11d sections, confers upon our 
courts of record, within their respective 
jurisdictions, power to declare rights, status, 
or other legal relations, although no further 
relief is or could .be claimed, and empowers 
those courts, among other things, to deter-
mine any question of construction or validity 
arising under a deed, will, or written contract, 
and declare the rights, statute or other legal 
relations thereunder of the parties thereto. 
Such declarations, by the express language 
of the statute, are given the force and effect 
of final judgments or decrees. · It is true 
that they are not enforceable by execution 
or other final process, but relief, based there-
on, may be g~ranted, whenever necessary or 
proper, on application to a court having jur-
isdiction to grant such relief. Section 8. 

'' Declaratory judgment statutes similar to, 
if not identical with, that now under con-
ideration have been enacted by the Legis-

lature of many of our sister states, and have 
been the subject of much discus ion by the 
court of several of those states in consider-
ing~ the question whether challenges to the 
validity of such legislation, similar in essence 
to that interposed by counsel for the defend-
ant, rest upon a sound legal basis. The great 
majority of those courts have held that the 
powers conferred upon judicial tribunals by 
these statutes, and the duties imposed upon 
them in the exercise of those powers, were not 
violative of constitutional principles. State 
v. Grove, 109 Kan. 619, 201 p. 82, 19· A. L. R., 
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1116; Board of Education v. Van Zandt, 234 
N. Y. 644, 138 N. E., 481; Blakeslee v. Wilson, 
190 Cal. 479, 213 p. 49~r Braman v. Babcock, 
98 Conn. 549, 120 A. 150; In re Petition of 
Kariker, 284 Pa. 455, 131 A. 265·; Miller v. 
Miller, 149 Tenn. 463, 261 S. W. 965. 

'' The reasoning contained in the opinions 
upon which this conclusion is rested is to us 
convincing of the soundness of that conclu-
sion.'' 

See also Johnson v. Talma;n, 99 N. J. E. 762. 
In view of the Declaratory Judgments Act it was 
clearly the duty of the Court of Chancery to have 
helped the appellants in their need and to ,have 
determined all questions raised. C. Theodore 
Herrmann is entitled to know whether he gets the 
corpus of his brother's estate after the life es-
tates in his surviving children (assuming they are 
valid) and whether or not he g"ets the corpus if he 
dies without children him surviving. 

The Court of Chancery was asked to do tl1at 
and it should have done it, and this Court no,v 
should reverse paragraph 7 of the decree appealed 
from and should make the adjudication which the 
Court below should have made. 

In the event that this 1Court disagrees with the 
appellants contentions urged under Points II and 
III of this our brief, the decree which the Court 
below should have made is that C. Theodore Herr-
mann is entitled to the whole be11eficial interest in 
the corpus of the residuary estate of Henry V. 
Herrmann after the life estates of s11ch of Theo-
dore's children as survive him. In the event that 
the Cou.rt agrees with the position taken by the 
appellants in Point II, but disagrees with their 
position as argued under Poi11t III, then the de-
cree should be that C. Theodore Herrmann, in 
the event that he leave a child or children him sur-
viving, is entitled to the whole beneficial interest 
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in the residuary estate of Henry V. Herrmann, 
sabject only to tho, lifQ e5_tatQg therein of su.elt 
of C. Tl1eodore ileFFmann 's ehildFen as may sur ... 
¥ive, and that in the event that C. Theodore Herr-
mann did not leave a child or children him surviv-
ing, the11 Alf red S. Brown and Grace Cranstoun 
Herrmann are entitled to the estates given them 
in paragraph 2 of Cla~se Tenth of Henry V. 
Herrmann 's will. 

Recapitulation. 

To sum up-appellant's contentions are as fol-
lows: 

All gifts over after the life estates in remainder 
to C. Theodore Herrmann's surviv1ng children 
violate the rule against perpetuities _ and are, 
there£ ore, void (Point I, supra). 

As a matter of construction, the life estates in 
remainder to C. Theodore Herrmann's surviving 
children fall with the void gifts of the corpus ex-
pectant thereon (Point II, su.pra). 

As a matter of construction the gifts of the 
corpus, in the eve~t that C. Theodore Herrmann 
shall 11ot leave any child or children him surviv-
ing, fall too (Point III, supra). 

The necessary result of the foregoing, and of 
the fact that C. Theodore Herrmann is the testa-
tor's sole next of kin is that C. Theodore Herr-. 
mann is vested with the whole beneficial interest 
in the residuary estate of Henry V. Herrmann, 
deceased, and is entitled to call for the legal es-
tate. 

In the event that this Court does not agree with 
the appellant's contentions as to either or both 
of the questions of construction argued in Points 
II and III, then the parties are entitled to hav~ 
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the Court declare all their rights _ under the will, 
and in the estate of Henry V. Herrmann, de-
ceased. If the -c ·ourt, theyefore, should be against 
the appellants upon both these Points II and III, 
the adju ,dication should be that C. T_heodore Herr-
mann, in the event that he leaves a cl1ild or chil-
dren him surviving, is entitled to the whole bene-
ficial interest in the residuary estate of Henry 
V. Herrmann, deceased, su·bject only to the life 
estates therein of such of C. Theodore Herr-
mann 's children as may su.rvive him (Point IV, 
supra). 

Wherefore it is respectfully submitted that 
the decree appealed from be reversed. 

w. MORTON CARDEN, 

(of the New York Bar). 
G. W. C. McCARTER, 

Counsel with Appellants. 






