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Ben A. Neibart:

PLAINTIFF'S EXHIBIT;

P-1—Bill of Defendant, marked in evidence
at page 21, folio 10

DEFENDANT’S EXHIBIT:

D-1—Conditional Sales Agreement, marked in
evidence at page 23, folio 10

OWNER’s ExHiIBiT

0O-1—Garage Lien Warrant, marked in evi-
dence at page 30, folio 20

NEW JERSEY SUPREME COURT.

<—

PasqQuaLe MELLILO, trading as First Street Service
Garage,
Plaintiff-Respondent,
VS.

TIFFANY OIL BURNER COMPANY, a corporation;
and SUPERIOR FINANCE CORPORATION, a COI-
poration (appellant),

Defendant-Appellant.

e

Notice of Appeal and Grounds, Filed
June 6, 1927.

To Ernest L. Quackenbush, FEsq., Attorney for
Plaintiff-Respondent :

TAKE NOTICE, that Superior Finance Corpora-
tion, defendant-appellant, appeals to the Court of
Errors and Appeals, from the whole of the judg-
ment entered in the above-stated cause, on the
ground that the Supreme Court erred in giving
judgment for the plaintiff-respondent instead of
defendant-appellant.

GREEN & GREEN,
Attorneys for Defendant-Appellant,

HARRY GREEN,
Of Counsel with Appellant.

Endorsement on Backer:

Service of within notice and copy thereof, ac-
knowledged this 3rd day of June, 1927.

ERNEST L. QUACKENBUSH,
Attorney of Plaintiff-Respondent.




SECOND DISTRICT COURT
OF THE CITY OF NEWARK.

et

PAsQuaLLE MELLILO, trading as First Street
Service Garage,
Plaintiff,
Vs.

TirFANY OIL BURNER COMPANY, a corporation,
and SUPERIOR FINANCE CORPORATION, a cor-
poration,

Defendants.

—

Notice of Appeal, Filed Oct. 8, 1926.

To Pasqualle Mellilo, trading as First Street
Garage, or his Attorney, Hrnest L. Quacken-
bush :

TAKE NotTice, that the defendant, Superior
Finance Corporation, hereby appeals to the New
Jersey Supreme Court, from the judgment ren-
dered by the Second District Court of the City
of Newark in the above stated action, on the 27th
day of September, 1926.

Dated, October 1st, 1926.

GREEN & GREEN,
Attorneys for Defendant,
Superior Finance Corporation.

Due and legal service of within Notice of
Appeal and copy thereof acknowledged this 1st
day of October, 1926.

ERNEST L. QUACKENBUSH,
Attorney for Plaintiff.
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Specification, Filed November 30, 1926.

NEW JERSEY SUPREME COURT.
Action at Law.

On Appeal from the Second District Court
of the City of Newark.

—

D / 3 ) i 13 1
PASQUALLE MELLILO, trading as First Street
Service Garage,
Plaintiff-Respondent

b

VS.

m R4 T \

TTFFANY OIL BURNER CoMPANY, a corporation,
and SUPERIOR FINANCE CORPORATION, a COT-
poration (Appellant),

Defendant-Appellant.

—

The following is a specification of the determina-
tions or directions of the District Court, with
respect to which appellant is dissatisfied in point
of law:

1. District Court erred in proceeding with
suit when Superior Iinance Corporation was not
served and not brought into Court by process.

2. District Court erred in refusing to receive
in evidence certified copies of conditional sales
contract.,

3. District Court erred in ruling “that under
your writ of replevin you saw fit to claim posses-
sion of the car by virtue of the fact that the lien
claim was unreasonable and excessive, and not by

3
Specification, Filed November 30, 1926.

virtue of the fact that you are a paramount title
owner. Having elected your form of action, you
are now bound by that election”.

4. District Court erred in overruling following
questions:

To the witness, Samuel Glass;

Q. Mr. Glass, when you purchased the contract
in this matter, the Tiffany Oil Company resided
in Paterson?

Q. Mr. Glass, when did you find out that the
Constable was removing the truck?

Q. According to your records, how much is due
on that account at the present time?

To Mr. Neibart:

Q. How much do you consider a reasonable
amount on that bill?

5. District Court erred in ruling “that irre-
spective of the unreasonableness of the demand by
the garage keeper, the lien is not released unless
a tender be made by the owner or he who acts
for the owner, of the amount that that owner or
he who acts for him deems reasonable”.

6. District Court erred in entering judgment
for garage keeper instead of Superior Finance
Corporation.

Dated, November 29th, 1926.

GREEN & GREEN,
Attorneys for Defendant-Appellant.

HARRY GREEN,
Of Counsel.
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Writ of Replevin and Affidavit, Filed
December 17, 1925.

Writ of Replevin, etc., Garage Keeper’s Lien.

Essex County—ss. :

The State of New Jersey, to any Constable of said
County, GREETING :

YOU ARE HEREBY COMMANDED, that you cause to
be replevied and delivered, WITHOUT DELAY, to
Superior Finance Corporation, a corporation, or
its legal representative, 1 Reo Special, Serial No.
486, Motor No. 62483, and equipment, which
Pasqualle Mellilo, trading as First Street Service

Garage, took and unjustly detained—as is said.
(L. 8.)

AND that you summon the said Pasqualle
Mellilo, trading as First Street Service Garage, to
commence action and file state of demand or com-
plaint with the Clerk of the Second District
Court of the City of Newark, within 30 days
after the issuance of this writ, showing the amount
claimed by you.

AND have you then and there this writ, with
your proceedings thereon.

WirNEss, Louis R. Freund, Esq., Judge of said
Court, at Newark, aforesaid, the 17th day of De-
cember, 1925.

JAMES E. GARRIGAN,

Clerk.
HARRY GREEN,

Attorney.

Affidavit of Ben A. Neibart.

P. L. 1922, page 401.

State of New Jersey,
County of Essex—ss.:

BEN A. NEiBART, of full age, being duly sworn
according to law, on his oath deposes and says,
that:

1. Superior Finance Corporation, a corpora-
tion, is the owner, and entitled to the immediate
possession of 1 Reo Special, Serial No. 486, Motor
No. 62483, and equipment, now detained by
Pasqualle Mellilo, trading as First Street Service
Garage, under an alleged Garage Keepers’ Lien
of $416.68, from whom he demanded a statement,
but it was refused. He considers amount ex-
cessive, and nothing due thereon.

2. He was authorized by said owner to take
possession of said motor vehicle, and demanded
possession thereof from said Pasqualle Mellilo,
trading as Iirst St. Garage, who refused to de-
liver possession thereof to him. He denies the
validity and correctness of said alleged lien, and
herewith deposits bond for $833.36 and $20
costs, with the Clerk of this Court, in accordance
with P. L. 1922, p. 401, and prays that foregoing
Writ of Replevin shall immediately issue out of
and under seal of this Court, commanding any
Constable to take possession of said motor vehicle,
without delay, and deliver it to the owner, or

legal representative,
BEN A. NEIBART.

Sworn and subscribed to before me this
16th day of December, 1925.

DAvipD GREEN,
Notary Public of New Jersey.
My Commission expires Nov. 27, 1928.
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Summons.
Essex County—ss. :
THE STATE OF NEW JERSEY.

To any Constable in said County or to the
Sergeant-at-Arms of The Second District
Court.

SUMMON.

Tiffany Oil Burner Co., a corporation and
Superior Finance Corp., a corporation, to ap-
pear before the Second District Court of the City
of Newark, to be held in the City Hall, Broad
Street (Between Green and Franklin Streets),
in the said City, on the twenty-second seventh
day of January, Nineteen Hundred and Twenty,

, at Ten o’clock in the forenoon to answer
unto Pasqualle Mellilo, trading as First St. Service
Garage in an action On Contract of each to the
damage of the plaintiff Five hundred Dollars,
hereof fail not.

WITNESS, Louis R. Freund, Esq., Judge of said
Court of Newark, aforesaid, the Fifteenth 20th
day of January in the year One Thousand Nine
Hundred and Twenty-six.

JAMES E. GARRIGAN,
Clerk.

(Left hand side of summons—District Court
Summons. )

(Back of Summons.)

7
Summons.

SECOND DISTRICT COURT
OF NEWARK, N. J.

SUMMONS ON CONTRACT.

-

PASQUALLE MELLILO, trading as First St. Service
Garage,

V8.

TirrANY OIL BURNER Co., a corporation, and
SUPERIOR FINANCE CORP., a corporation.

:‘—

Demand $500.
Costs 2.10 No. 71469.

Mileage.
Returnable January 27, 1926.

ERNEST L. QUACKENBUSH,
Attorney for Plaintiff,
738 Broad Street,
Newark, N. J.




State of Demand, Filed January 25, 1926,
Which Clerk Changed to January 15, 1926.

The plaintiff demands judgment of Five hun-
dred Dollars against the defendants on a book
account for the agreed price and reasonable value
due the plaintiff for the storing, maintaining,
keeping and repairing of a certain Reo motor
vehicle truck, Serial No. 486, Motor No. 62483,
and for furnishing gasoline, accessories and
other supplies therefor. All the aforementioned
services were rendered and supplies and acces-
sories were furnished by the plaintiff at the re-
quest of the defendant, Tiffany Oil Burner Com-
pany, a corporation. A true copy of the account
is as follows:

May 1925 Storage Reo Truck $20.00
1925 4 ke £ 20.00
1925 i 5 i 20.00
Aug. 1925 ke 4 5 20.00
1925 g s £ 20.00
Oct. 1925 7 e £ 20.00
1925 % g ¢ 20.00
1925 g fe ¢ 20.00
5, 1925 Recharge Battery 1.00
1, 1925 Seven Gals. Gas 1.47
12, 1925 Eight gals. Gas 1.60
Three Quarts Oil .90
“ Wash Truck and stop
water leak, Labor 6
hours
Change tire repair tube
Put in new windshield
glass

9

Notice of Application to Fix Date for Hearing,
Filed June 16, 1926.

Sept. 16th “ Take off front door and
refit, change tire re-
pair tube, labor 10.00
Sept. 29th ¢ 10 Gals Gas 2.00
3 Quarts Oil .90

$194.62

The defendant, Superior Finance Corporation,
a corporation, is made a defendant herein because
of the fact that the said defendant, under a claim
of ownership, caused the aforesaid Reo truck,
upon which the plaintiff has a Garage Keeper’s
Lien for storing, maintaining, keeping and re-
pairing the same and for furnishing gasoline, ac-
cessories and other supplies therefor, to be re-
plevined under P. L. 1922 page 401.

Judgment will be claimed for $194.62 together
with lawful interest and costs of this suit.

ERNEST L. QUACKENBUSH,
Attorney for Plaintiff.

Notice of Application to Fix Date for Hear-
ing, Filed June 16, 1926.

To:

Harry Green, Esq.,
Military Park Building,
Newark, N. J.
Sir:

Please take notice that on Friday, June 18th,

1926, at ten o’clock in the foremoon of that day 40

or as soon thereafter as counsel can be heard at




10
Special Appearance, Filed September 27, 1926.

the Second District Court, City Hall, Newark,
N. J., I shall apply to his Honor, Louis R. Freund,
Judge, for an order fixing a date for the trial
of the issues raised in the above entitled pro-
ceeding.

Yours respectfully,

ERNEST L. QUACKENBUSH,
Attorney for Pasquale Mellilo,
trading as the First Street Service Garage.

‘June 9, 1926.

Service acknowledged without prejudice.

HARRY GREEN,
Attorney for Superior Finance Corporation.

Special Appearance, Filed September
27, 1926.

Defendant, Superior Finance Corporation, a
corporation, hereby enters a special appearance,
for the following reasons:

1. Said defendant was never served with proc-
ess in this matter.

2. Said defendant has never entered an ap-
© pearance in the matter.

GREEN & GREEN,
Attorneys for Defendant,
Superior Finance Corporation.

11

State of Case, Filed October 11, 1926.

Transeript of shorthand notes of testimony
taken in the above entitled matter on Monday,
September 27th, 1926, at eleven o’clock in the
forenoon, at the Second District Court, City Hall,
Newark, N. J., before his Honor, Louis R. Freund,
Judge of said Court.

APPEARANCES :

ERNEST L. QUACKENBUSH, ESqQ., on behalf of the
plaintiff.

DAviD GREEN, Esq., of Green & Green, on behalf
of the Superior Finance Corporation.

Louis WINARSKY, stenographer, sworn.

Mr. Green: We desire to enter a special ap-
pearance in this case. Our contention is that even
if there are adjournments, the Court never had
control of the subject-matter of the case.

In this case the garage keeper was the holder
of a car sold under a conditional sales agreement.
The car was in the possession of the holder, the
First Street Garage. At the expiration of thirty
days, as no state of demand had been filed under
the garage keepers’ replevin act, the action was
discontinued and the bond returned.

The Court: What is the action here before me?

Mr. Green: This is an action on contract, on
book account.

The Court: What action is being tried—a
replevin suit or a contract action?

Mr. Green: Well, this contract action is evi-
dently being tried, and we say the Court has no




41)

12
State of Case, Filed October 11, 1926.

jurisdiction of the defendant Superior Finance
Company because they were never served.

The Court: I have before me papers issued by
this Court—a Court summons, a contract, a state
of demand; I also have a garage keeper’s lien
notice. I have a garage keeper’s writ of replevin;
and I have further a state of demand on con-
tract. What action am I trying?

Mr. Quackenbush: This is the situation:

‘This is a garage keeper’s suit brought under the

garage keepers’ lien act whereby the Superior
Finance Company replevined this car under the
special replevin act. I think it was promulgated
in 1924.

The Court: I want to know what case is before

me.
Mr. Quackenbush: This is all one case.
The Court: It can’t be one case. If you have

started suit on contract to recover from the oil
burner company and the Superior Finance Com-
pany on book account, that is one matter. If the
owner of a car is attempting to replevin it, and
you appear in the replevin suit, and file your
state of demand in accordance with the garage
lien act, that is a different matter; or if the Su-
perior Finance Company claim a paramount title
to that of the garage keeper, and is here to estab-
lish that title, that is another matter. What is
before me?

Mr. Quackenbush: The second section of this
statute provides that we should file a state of
demand.

The Court: When they issued the writ.

Mr. Quackenbush: When they issued the writ.
That is exactly what we did.

The Court: What is this action?

13
State of Case, Filed October 11, 1926.

Mr. Quackenbush: The summons is not used;
it is merely surplusage.

The Court: You did not issue a summons?

Mr. Quackenbush: 1 believe a summons was
issued, yes, sir, but it was never served.

The Court: Where does this summons come
from? )

Mr. Quackenbush: The summons was prepared
but never served.

The Court: By whom?

Mr. Quackenbush: Prepared by my office; I am
not sure; but it was never served.

The Court: There is no action on contract
before me.

Mr. Quackenbush: This is all that is necessary
in this case. The state of demand is filed.

The Court: In the replevin action.

Mr. Quackenbush: Yes, your Honor, the de-
fendant cannot file a state of demand, and we
couldn’t very well put in any kind of a paper with-
out bringing in the owner of this particular car.
The second section in that statute says we are in
court.

The Court: There was never a contract action
instituted.

Mr. Quackenbush: Absolutely.

The Court: What was the first process here?

Mr. Quackenbush: The first process was a
replevin proceeding in this Court, and we are the
answering party. The party filing a lien enters an
appearance by that very proceeding. We really
have to proceed as the plaintiff. By filing that
they are obliged to appear in our action.

The Court: When you filed that you have
merely continued what they started. Once you
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State of Case, Filed October 71 1920,

file that I have merely to determine the reason-
ableness of your demand. If it be an amount the

Court thinks reasonable, it enters judgment ac-
cordingly.

Mr. Quackenbush: Do you enter judgment for
the plaintiff against the bond?

The Court: T enter judgment for the garage
keeper or for the owner.

Mr. Quackenbush : Absolutely. If you enter it
for us it is a formal judgment. T say it is prop-
erly brought whether it is in replevin or on con-
tract.

The Court: I say this is improper. You issue
no summons in replevin.

Mr. Quackenbush: We don’t have to.

The Court: Your state of demand is your ap-
pearance here. The writ was issued by the Su-
p(lerior Finance Company against Pasqualle Mel-
lilo.

Mr. Quackenbush: Yes.

The Court: Then you come in on behalf of
Pasqualle Mellilo and file a bill against the Su-
perior Finance Company.

Mr. Quackenbush: And the second paragraph
says why they are brought in. I don’t see why we
file a state of demand without bringing in the
owner.

The Court: You claim under the statute where
one holds under the owner as a chattel mortgagee
.that your lien attaches. You don’t bring them in
as a defendant. They are not a party to the
process.

Mr. Quackenbush: They may be, but it isn’t
necessary.

The Court: You may bring them in to prove
your case, but they are not necessarily a party.

15
State of Case, Filed October 11, 1926.

Mr. Quackenbush: And the second paragraph
states why the Superior Finance Corporation

The Court: Well, the Superior Finance is the
moving party. I say you are perfectly justified
in coming into court naming the party who
brought you into court as your opponent. What
is your difficulty? -

Mr. Green: My difficulty is this: Under the
22 act a deposit or a bond is filed by the owner
or his lawful representative, and the garage
owner or keeper comes in within thirty days and
not later. In this action on contract the defend-
ant the Tiffany Oil Company.

The Court: There is no contract action before
me.

Mr. Green: Well, this action on the state of
demand which is entitled “On Contract”’—that is,
the state of demand filed. We say that is not the
same action in which we filed our bond.

The Court: Yes, they have merely added an
additional name. They appear here in answer to
your writ of replevin and merely add an addi-
tional name to show their right to the lien. I say
then, I will permit you to amend at this time to
strike out the Tiffany Oil Company. You may
prove your rights under them, but you had better
not name them as defendants. They may be
stricken out.

Mr. Quackenbush: That may be the effect in
reading the provisions of the statute; but it seems
to me to make an orderly proceeding they had to
be brought in.

The Court: They don’t have to be brought in.
You don’t have to bring in the agent.

Mr. Quackenbush: But the situation is this:
It isn’t exactly an agency.
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State of Case, Filed October 1l 1926

The Court: Tt is a statutory privilege.

Mr. Quackenbush : Absolutely.

The Court: How do you appear now?

Mr. Green: I am appearing on the whole
thing, your Honor. I contend that the garage
keeper’s replevin action was discontinued and the
bond returned.

The Court: When?

Mr. Green: On or about the 16th of January.

The Court: Why was that done?

Mr. Green: Because no state of demand had
been filed within thirty days.

The Court: On January 15th, 1926. You
didn’t file your state of demand until 1926.

Mr. Quackenbush: This is started on the 17th
of December. This is within thirty days.

The Court: Yes.

Mr. Green: The jacket in the action which we
commenced didn’t show any state of demand being
filed.

The Court: I am not concerned with that. I
am not concerned with an error that the clerk
ay make. That is his own fault. The defend.
ant’s rights cannot be destroyed by an error of
the clerk. The state of demand was merely filed
in conformity with the statute where a writ of
replevin had been issued by the owner of the
car against the garage keeper. You cannot de-
stroy his rights if the clerk issued a new sum-

mons, which was never served.

Mr. Green: Well, I contend that we are never
bound; and if your Honor denies the motion T
would like to have an exception to that.

The Court: To what?

Mr. Green: I say we were never in court. We
were never served with a process.

17

Pasqualle Mellilo—Plaintiff—Direct.

The Court: No, I don’t think so.

Mr. Green: Well, T would like to have an
exception to that.

The Court: I will grant you an exception. I
will permit the garage keeper to amend the state
of demand by striking out as a party defendant
the name of the Tiffany Oil Burner Company and
permit him to proceed to prove the amount of his
lien.

Mr. Green: I would like to have an exception
to the amendment your Honor is allowing to be
made.

The Court: You may have all exceptions.

PASQUALLE MELLILO, sworn in his own behalf.
Direct evamination by Mr. Quackenbush :

Q. Mr. Mellilo, during the year 1925, what was
your business? A. Garage business.
Q. Where? A. 54 and 56 First Street, Newark.

The Court: Are any of these items ad-
mitted? :

Mr. Green: I don’t admit anything, your
Honor.

The Court: You dispute them all?

Mr. Green: We dispute them all.

The Court: You appear for the Superior
Finance Company? :

Mr. Green: 1 appear for the Superior
Finance Company, yes, sir.

Q. And did you have any account with the
Tiffany Oil Company? A. Yes, sir.

10
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Pasqualle Mellilo—Plaintiff—Direct.

Q. Where were they then located? A. They
were right next door to me, 58.

Q. 58 First Street? A. Yes, sir.

Q. Who kept your books? A. I kept them.

Q. And what kind of books did you keep? A.
Regular, sheet form.

Q. Have you your original sheets? A. Why you
have them there.

Q. Is it your original sheets I show you? A.
Yes, sir.

Q. And amongst these items was there a Reo
truck? A. Yes, sir.

Q. Did you have that car in storage? A. Yes,
sir.

Q. For how long? A. From May, 1925, to
December.

Q. And what was your charge? A. Twenty
dollars a month.

Q. Did you do any repairs to the car? A.
Yes, sir.

Q. What were they? A. Which repairs? 1
have to look at the bills.

Q. Could you refer to them? A. In the par-
ticular truck '

Q. By the way, did you do other work on other
cars as well as on this truck? A. Yes, sir.

Q. Are they included in these items with regard
to the Reo? A. No, not in regard to the Reo.

Q. What else? Tell the Court what else. A.

" In the Reo truck of course the repairs, they show,

and different items, gas and oil and repairs.

Q. Did you make the items yourself? A. Yes,
sir.

Q. How much did they amount to in total?
A. On the Reo truck alone, storage, gas and re-
pairs, $194.62.

19
Pasqualle Mellilo—Plaintiff—Cross.

Q. And the storage account was $160, that is,
eight months, and the rest in gas? A. Yes.

Cross examination by Mr. Green:

Q. How long was that car in your possession
did you say, for eight months? A. Eight months.

Q. During that time did it leave your shop at
any time? A. Oh, yes.

Q. Left on and off for the period of eight
months? A. Yes, in and out.

Q. Was it impounded at any time for your
rent? A. At the end, around November, when
I seen the Tiffany Company wasn’t doing any
business—Mr. Tiffany said

Q. Not what Mr. Tiffany said; when did you
impound the truck?

Mr. Quackenbush: 1 don’t think there
is any difference when he did impound the
truck.

The Court: Did you ever refuse to let
it go out of your possession?

The Witness: Oh, no; it went out of
my possession. !

Mr. Quackenbush: How did it get out of
your possession?

The Witness: A constable came up and
took it.

Q. When was the last day that you allowed
the Tiffany Oil to take the truck out of your
garage? A. I couldn’t say.

Q. But you seem_to know the business end of
the garage; whether a car goes in and out. A.
I don’t know the days it goes in and out.

40
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Pasqualle M ellilo—Plaintiff—Cross.

Q. Did you hire a constable to hold a sale on
your car for the garage rent? A. No, sir.

Q. You never authorized a constable to hold a
sale? A. Not a sale; to put a lien on the car.

Q. Whom did you authorize?

Mr. Quackenbush: I object to that.
(Argument.)

Q. You say you authorized a constable by the
name of Dimeo? A. Yes, sir.

Q. And he put a tag of a certain kind as a lien
on that particular truck? A. Yes.

Q. When did he put the notice of your lien
on the truck?

Mr. Quackenbush: 1T object to this. I
don’t think this is material.
The Court: T will allow it.

A. T believe it was in the month of Decemeber—
the exact date I wouldn’t say, I don’t know.

Q. Do you know how much of a lien you claimed
at that time? A. Four hundred and some dollars,
yes.

Q. Did you at any time hold a sale on that car?
A. No, sir.

Q. No sale was held? A. No, sir.

By Mr. Quackenbush :

Q. That is the Reo truck which was taken
away from you by the constable under this writ
of replevin (showing witness paper)? A. Yes,
sir,

Mr. Quackenbush: 1 offer this in evi-
dence.

21

Samuel Glass—for Defendants—Direct.
The Court: It will be accepted.

(Paper received in evidence and marked
Exhibit P-1.)

Q. Has any part of that bill been paid, $194?
A. No.

PLAINTIFF RESTS.

SAMUEL GrLASS, sworn on behalf of the de-
fendant.

Direct examination by Mr. Green:

Q. Mr. Glass, you are connected with the
Superior Finance Corporation in what capacity?
A. Secretary.

Q. You are familiar with the account of the
Tiffany Oil Company? A. I am.

Mr. Green: At this time, your Honor;
I would like to offer in evidence a certified
copy of the contract that was filed in
Paterson.

The Court: What are you going to
prove?

Mr. Green: I will prove our contract
was filed in Paterson and in Newark both.

The Court: And then you want to prove
paramount title?

Mr. Green: Yes.

The Court: You cannot prove it in this
action. You -started your action on the
theory that the lien claim is excessive, and
You must proceed under that election.
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22
Samuel Glass—for Defendants—Direct.

Mr. Green: These contracts, your Honor,
show that a copy was filed in the County of
Passaic where the purchaser, the Tiffany
Company had their place of business, and
subsequently was refiled in the County of
Essex where the truck was removed; and I
intend to show that under our statutes
that our lien was a superior lien, under
the 1925 amendment.

The Court: Well, I just said to you—
supposing that to be the case——

Mr. Green: Well, I would like to offer
this in evidence to go ahead with that part
of it.

Mr. Quackenbush: I shall object.

The Court: Sustain the objection and
grant you an exception. I say it is imma-
terial in this action whether or not your
title is superior.

Mr. Green: Where a conditional vendor,
or the assignee of a conditional vendor

The Court: Your instrument of sale was
recorded on what date in Essex County?

Mr. Green: It was recorded on Novem-
ber 5th, 1924, in the County of Passaic, and
on the 18th day of December, 1925, in the
County of Essex.

The Court: After this cause of action
was commenced?

Mr. Green: Yes, I think it was. You
don’t allow this instrument in evidence.

The Court: No, not in evidence, ruling
that under your writ of replevin you saw
fit to claim possession of the car by virtue
of the fact that the lien claim was unrea-
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Samuel Glass—for Defendants—Direct.

sonable and excessive, and not by virtue
of the fact that you are a paramount title
owner.

Having elected your form of action you
are now bound by that election.

(Further argument.)

Mr. Green: Your Honor, shall T intro-
duce the original contract in evidence?

The Court: That is the original condi-
tional bill of sale? That may be accepted
and marked in evidence by the stenographer.

(Received and marked in evidence EX-
hibit D-1.)

The matter stands that you are the
assignee of the conditional vendor; and
the assignment also, for the purpose of the
record is admitted.

Mr. Quackenbush: Yes.

Q. Mr. Glass, according to the record of your
company was there a default on that account?

Mr. Quackenbush: I object.
The Court: Is it admitted that the

Tiffany Oil Company was the conditional

vendee in possession?
Mr. Green: Yes. I just want to show

there was a default.
The Court: It is admitted that there was

a default.
Mr. Quackenbush: May I have a formz.xl
objection that this is not material to this

record? (A
The Court: I will sustain your objection

20
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to testimony as to whether or not there
was a default by the conditional vendee
entitling the plaintiff to possession as
against the conditional vendee. I say, so
long as it is admitted that the conditional
vendee was in possession, then the only
question before me is whether or not the
garage man’s lien is reasonable, and nothing
beyond that; and I therefore sustain the
objection.

Mr. Green: That is. I can’t show that
there was a default under the contract?

The Court: I say it makes no difference,
it is immaterial in this particular action.

Q. Mr. Glass, when you purchased the contract
in this matter, the Tiffany Oil Company resided
in Paterson?

Mr. Quackenbush: 1 object to this.

The Court: I think it is immaterial
if you are going to reply on the recording
act.

Mr. Green: I want to show your Honor,
that the car was first sold in Paterson, and
that is where the contract was filed, and
subsequently.

The Court: Irrespective of that, irre-
spective of whether it was filed, irrespec-
tive of the respective rights of the condi-
tional vendor’s assignee and the garage
man, that question is not before me.
The only question before me in this ac-
tion is whether or not the conditional
vendee was in possession of the car; whether
or not as such conditional vendee in pos-

25
Samuel Glass—for Defendants—Direct.

session he incurred the debt; whether or
not the debt is a reasonable one. When
those three questions are established that
disposes of all the requirements under that
particular act. Anything else is imma-
terial. Counsel has made his election and
will be bound by his election.

Mr. Green: Well, I want to have an ex-
ception, if your Honor please, to your
Honor’s ruling that T am unable to show
the contract.

The Court: I say it is immaterial in
this action and will grant you an excep-
tion.

Q. Mr. Glass, when did you find out that the
constable was removing the truck?

Mr. Quackenbush: I object.
The Court: Sustained.
Mr. Green: Exception.

Q. Did you at any time send a representative
from the Superior Finance to interview the garage
keeper holding the car?

Mr. Quackenbush: I object to that.
The Court: I will allow it.

AL vdid

Q. What was the name of the representative
that you sent? A. Mr. Neibart.

Q. According to your records how much is due
on that account at the present time?

Mr. Quackenbush: Object to that.
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Ben A. Neibart—for Defendants—Direct.

The Court: What account?

Mr. Green: On the account between the
Tiffany Oil Company and the Superior
Finance.

Mr. Quackenbush: I object to that.

The Court: Sustain the objection.

Mr. Green: Exception noted.

No cross examination.

BeEN A. NEIBART sworn on behalf of the defend-
ant.

Direct examination by Mr. Green :

Q. You were sent by the Superior Finance
Corporation to interview the Mellilo garage re-
garding a Reo truck that was held in their pos-
session? A. I was.

Q. About what date did you call at the garage?
A. It was in the middle part of December, about
December, 1925.

Q. You asked for a bill on the car? A. I did.

Mr. Quackenbush: I am going to
formally object to this procedure. It is
admitted that there was a dispute about
it.

(Argument.)

Q. Mr. Neibart, I show you a bill of $416.68.
Was that the bill that was given to you? A.
Yes, sir.

Q. I also show you a garage lien warrant signed

40 by constable Philip Dimeo. Was that on the
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Ben A. Neibart—for Defendants—Direct.

Reo truck? A. Yes, that was posted right on
the Reo truck.

Mr. Green: I would like to offer this
in evidence, your Honor.
Mr. Quackenbush: T object to that.

(Argument.)

Q. So you found a lien of $416.68 on that car?
A. Yes.

Q. How much do you consider a reasonable
amount on that bill?

Mr. Quackenbush: I object to that.
The Court: T will sustain the objection.

Q. Did you make a tender of any amount what-
ever? A. When I went in to ask him for a bill
I asked him what the amount was, and he told
me that was partly on the car and partly on Mr.
Tiffany’s personal work and partly on another
car they had, and I said, “How can you claim all
of that money on this particular car?” And he
said, “That is the only thing I have in possession
and that is all T got here, so I am going to hold
this particular car.” He said it does not make
any difference; that all the money he wants is
$416; and I said, “Well, you got to let us have
this, and any way, I will speak to the Finance

Company; and he said, “Nothing doing.” And I

asked him to itemize the bill for the car.

Q. You asked him what was the actual lien on
this car, and he said he will take $416 and no
less A. That is right. I asked him to itemize
the bill.

30
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Pasqualle Mellilo—Plaintiff—Recalled—Direct.

Mr. Green: That is the defendant’s
case, your Honor. At this time, your Honor
I would like to ask for a direction of ver-
dict. One ground is on the ground of
excessive amount asked for. The amount
asked for is $416.68. In the state of de-
mand as filed herein, the sum of $194.62 is
asked.

(Argument.)

Mr. Quackenbush: May I put my witness
on the stand to show why he made that
demand ?

PasqQuaLLE MELLILO, recalled.
Direct examination by Mr. Quackenbush :

Q. Do you recall this gentleman coming to
your place? A. Right there in the back seat.

The Court: Indicating Mr. Neibart.
The Witness: Yes.

Q. And did he make demand for this car? A.
Yes, sir.

Q. And did he ask you for your bill? A. Yes,
sir,

Q. And did you give him the bill? A. He

asked me for the bill and that is what I gave him.

Q. And you already testified that the items
were original and you did not separate them?
A. Yes.

Q. And did you separate them at his request?
A. Yes, I separated them at his request.

29
Pasqualle Mellilo—Plaintiff—Recalled—Cross.

Q. What was the final bill for the Reo truck?
A. $190,

The Court: You gave him a bill for
$190.

The Witness: He never asked me that.

The Court: Did you tell him at any
time that the amount was $190 before the
writ of replevin was served upon him?

The Witness: Yes, sir.

The Court: To whom?

The Witness: To that gentleman there
(indicating).

Cross examination by Mr. Green:

Q. Did you prepare a bill of $195 and deliver
it to the gentleman who asked you for the bill
for that particular car? A. No, sir; he never
came back for it.

Q. Did you tell him how much was due on that
car? ©A. " Yes.

Q. And you are quite sure you didn’t demand
the sum of $416 for the car? A. That is the bill
I gave him first.

Q. That is the bill you gave him first, and you
said unless that bill is paid the car wouldn’t go
out? A. Oh, no.

Q. What did you say at the time? A. He said,
“Separate the bill; that is the bill in whole. Sep-
arate the bill and we will pay it.” He said, “You
cannot collect the whole amount.” And I said,
“All right, T will separate the bill for the other
cars.” ; }

Q. Is this the notice that Mr. Mellilo had on
that Reo truck? A. Yes, sir.
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Pasqualle Mellilo—Plaintiff—Recalled—Cross.

Mr. Green: I would like to offer that.

The Court: Any objection to that at
this time?

Mr. Quackenbush: I will object to it
being entered in evidence for the same
reason—it does not make any difference.

The Court: The question is whether
or not he asserted a lien for this amount.
I think at this time the evidence is mate-
rial.

Mr. Quackenbush: If it is going in I
would like to have an exception.

The Court: Then I will permit it, and
mark it owner’s Exhibit 1.

(Received and marked owner’s Ex-
hibit 1.)

Q. Did you see Mr. Glass there with Mr. Nei-
bart? A. Why I believe he is the gentleman who
came to drive the car out when I gave him the
car.

By Mr. Quackenbush :

Q. Why did you claim the full amount that
was due you? A. Because that was the amount
of the bill in full.

Q. Did you know what the law was?

Mr. Green: I object to “what the law
was’’.

The Court: This matter is entitled
Garage Lien Warrant. Was it attached
to the car?

The Witness: Yes, sir.

31

SAMUEL GrLAsS, recalled.
Direct examination by Mr. Green:

Q. Mr. Glass, you went to the First Street
Garage with Mr. Neibart to get the car? A. I
did.

Q. And how much did Mr. Mellilo ask for the
car before it was released? A. $416, the amount
of the bill.

Q. Would he take any less? A. He would not
consider less.

The Court: I will make these findings
the findings which I think proper. I will
find that the garage man refused to re-
lease the car in question unless he re-
ceived a payment of $416.68. I will find
that the party claiming title made no
tender. I will find that the Act requires,
this being a statutory procedure, that ir-
respective of the unreasonableness of the
demand by the garage keeper, the lien is
not released unless a tender be made by
the owner or he who acts for the owner, of
the amount that that owner or he who acts
for him, deems reasonable. I will further
find that the demand of the garage keeper—
and I will have to find this as a fact—of
$416.68 was an unreasonable demand, but
that no tender having been made of any
amount, the lien continues. I will find
that in this particular action, as the Su-
perior Finance Corporation instituted it,
that company chose to replevy upon the
theory that the bill claimed was an unrea-
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i il Judgment.
| Certificate.

sonable bill, and not upon the contention

8 that their title was paramount. I will : SECOND DISTRICT COURT OF THE

enter judgment for the garage man against ; CITY OF NEWARK, NEW JERSEY.

i the owner of the car in the sum of $194.62
—by “owner”, at this time, I mean the com- i

10 pany claiming the right to possession— PasQuaLe MELLILO, trading as First Street 10
such judgment attaching to the bond filed, ; Service Garage,
in the sum of $194.62. Plaintiff,
Mr. Green: Exception. VS.

TrrraNy OIL Burner Co., a corporation, and
SUPERIOR FINANCE CORPORATION,
Detendants.

-

20 ' I, Louts R. FrEUND, Judge of the Second Dis- 20
trict Court of the City of Newark, New Jersey,
do hereby certify that the defendant Superior
Finance Corporation in the aforesaid action ap-
plied to me for the appointment of a stenographer
to transcribe the proceedings at the trial of the
aforesaid cause and take down the testimony
therein.
I certify that Louis Winarsky was designated
as stenographer to act as aforesaid in the said :
- case, and was duly sworn. I do further certify 3V
that this transcript of the said proceedings and
said testimony made by the said stenographer
is a correct state of the case upon appeal.

Dated: October 8th, 1926.
LOUIS R. FREUND,

i | : T Judge.

i .
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Exhibit P-1.

Phone

Newarks. N s suisila sl 1925

TirraANY O1L. Burning Co.
58-60 First St. City

To FIRST STREET SERVICE GARAGE, Dr.
Paige and Jewett Specialists
Automobile Repairing on All Makes of Cars
Starters & Generators Rebuilt
Work Guaranteed 54-56 First Street

May 25 Storage Reo Truck $20.00
June 25 Storage Reo Truck 20.00
July 25 Storage Reo Truck 20.00
Aug. 25 Storage Reo Truck 20.00
Sept. 25 Storage Reo Truck 20.00
Octie12b Storage Reo Truck 20.00
Nov. 25 Storage Reo Truck 20.00
Dec. 25 Storage Reo Truck 20.00
June 5, 25 Recharge battery 1.00
July 1, 25 7 gal gas 1.47
Aug. 12, 25 8 gal gas 1.60
3 qts oil .90
Sept. 14, Wash Truck & stop water

leak Labor 6 hrs 7.50
Sept. 15, Change tire repair tube 2.25
Put in new windshield glass 7.00

Sept. 16, Take off front door & refit

' Change tire repair tube
Labor 8 hrs 10.00
Sept. 29, 10 gal gas 2.00
3 qts oil .90
$194.62
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Exhibit D-1.

(Original)

NEW JERSEY
CONDITIONAL SALE AGREEMENT

THIS AGREEMENT, made this Thirtieth day of
October, 1924, between John A. McCrane Motor
Co. of Paterson, N. J., first party, his or its
successors, or assigns (hereinafter called “Sel-
ler,”) and The Tiffany Co. at 109 Washington
St., in Paterson, N. J., second party (hereinafter
called “Buyer”).

WITNESSETH :—THAT the Seller in consideration
of the payments, agreements and conditions con-
tained herein which on the part of the Buyer are
to be made, done and performed, has this day
delivered and agreed to sell and the Buyer has
this day agreed to buy from the seller, but upon
the conditions hereinafter recited, to the Buyer
the following Passenger or Commercial Car, or
Tractor (hereinafter called the “Car”).

Make, Reo; Type of Body, Special; Model Let-
ter or Number, W; Manufacturer’s Serial No.
486; Motor No. 62483; No. Cylinders, 6; Year
Model, 1924 ; List Price F. O. B. Factory, $2350.00;
Selling Price, $2543.00.

With extra equipment, and S. F. Corp. charges:
for the sum of Twenty eight fifteen 00/100 Dol-
lars ($2815.00).

The Buyer has this day paid to the Seller Nine
hundred thirty eight 00/100 Dollars ($938.00);
and the Buyer agrees-to pay to- the Seller, or
order Eighteen hundred seventy seven 00/100 Dol-

~lars ($1877.00) balance, in instalments as follows:
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$156.41 One month after date.

after date. $156.41 Ten months after date.

$156.41 Eleven months after date. $156.49 Twelve

months after date.—which instalments shall bear
interest after maturity until paid at the highest
legal contract rate and are to be evidenced by a
promissory note (not as bayment, but as evi-
dence of the amounts to become due hereunder)
made by the Buyer to the order of the Seller,
bearing date hereof, and maturing on the due
dates of said respective instalments. Any ex-
tensions or assignments of thig Agreement or said
note shall not waive any conditions herein con-
tained.

Title to the Car and extra equipment shall not
pass by delivery to the Buyer but shall remain
vested in and be the property of the Seller or
Assigns until the purchase price has been fully
paid. Buyer agrees to operate and control said
Car in conformity with all Laws and Ordinances
and to indemnify and save harmless the Seller
from any and all loss, or damage to persons or
property caused by said Car op by the use and
operation thereof to which the Seller might pos-

. sibly be subjected.

40

Buyer agrees and acknowledges that the within
contract covers all conditions and agreements
between the parties, that the loss, injury or de-
struction of said Car shall not release said Buyer
from payment as provided herein. Buyer hereby
acknowledges receipt of and accepts the Car, hav-

$156.41 Two
months after date. $156.41 Three months after

date. $156.41 Four months after date. $156.41
Five months after date. $156.41 Six months after
date. $156.41 Seven months after date. $156.41
Eight months after date. $156.41 Nine months

i
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ing first examined and tested the same and found
same in sound and first class condition, and
agrees to keep the Car insured against loss by
ﬁ;e and theft with insurance companies accept-
able to the Seller for not less than the amount
owing, and until fully paid, payable to and to
protect the interest of the Seller ar.ld the Seller
may place, continue and renew said insurance for
the Buyer at the Buyer’s expense if the Seller so
elects. | H

Buyer agrees to pay all taxes, license fees or
charges against said Car and to. keep same -1}1
good condition, and that any equipment, repairs
or accessories placed upon said Car shall be at
Buyer’s expense and become a compon.ent part
thereof and included in the terms of this Agre'e—
ment. Buyer further agrees not to use or permit
said Car to be used for passenger hire.

Buyer further agrees that he will not use or
causeuor permit to be used the car, trqck or tr:actor'
herein mentioned for the transportation of liquor,
wines or any other beverage, for personal 01i
commercial use, prohibited by any Fe-deml Qr
State statute to be transported, and it is hereby
agreed that should the car, truck or tracth here:
inbefore described be used for such purpose 011
any other unlawful purpose, it shall be Yclmishl(.;
ered as a default under the agreement, whether
or not there shall be a default under any ot¥1(;r
terms or conditions thereof, which shall e~.nt1t§
the holder hereof to immediate and COIltlIlll?

i ‘ e -uck or tractor herein
possession of the car, truc

deseribed. .

Y S e W or

Buyer agrees that in the event of an).r IZ bt
ordinance requiring the recordation of this Agre

. se of
- ment, that it shall be recorded at the expense 0
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the Buyer and in his name, and at any time, by
the Seller, or the holder of this Agreement,

Should the Buyer fail to keep and perform any
or all his agreements herein contained, and to
promptly pay at maturity any and all sums here-
under, or if said Car is removed or attempted
to be removed from the State in which the Buyer
now resides, or to be otherwise disposed of, or
if Buyer shall lend, sell or encumber, or shall
attempt to sell or encumber said Car or in case
of misuse or abuse thereof, or whenever the Sel-
ler or his assign shall deem the debt insecure, said
Seller may without any demand or notice take
possession of said Car and equipments, wherever
found and without process of law, and all rights
of the Buyer hereunder shall cease and terminate
thereupon absolutely. Buyer does hereby ex-
pressly waive any right of action against the
Seller growing out of the removal, repossession
or retention of said Car or otherwise, and hereby
consents that upon any default (or in the event
that the Buyer for any reason gives up or loses
possession of the Car), all unpaid balance of said
purchase price and note representing the same
shall forthwith become due and payable. Buyer
agrees that all payments made shall belong to
and be retained by Seller as liquidated damages
for the nonfulfillment of this Agreement, for loss
in value of the Car, and for the rental value
thereof,

Seller may, by suit or otherwise, enforce pay-
ment of said note, and no legal proceedings with
respect thereto shall he deemed any waiver of
said right of Seller to take possession on default
or breach as aforesaid. Upon the Seller so taking
possession of the Car, Seller may sell the Car

iy
Pl
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at public or private sale at any time thereafter
without any notice to the Buyer, and said Seller
may become the purchaser thereof, and if the
proceeds thereof are insufficient to pay all sums
remaining unpaid hereunder and the expense
caused by such repossession, removal, reparation, 1g
storage, leins and sale, including a reasonable
attorney’s fee, incurred in taking possession of
said Car, or in or about the sale thereof, or in
collecting in any manner any sums which may be
due and owing hereunder, Buyer agrees to pay
any deficiency as damages for use of said prop-
ertj The waiver or indulgence of any default
shall not operate as a waiver of subsequent de-
faults. :
Buyer agrees that said Seller, in case said 20
Buyer fails to comply with any of the agreements
aforesaid on Buyer’s part to be performed, may
cause judgment to be entered against said Buy.er
upon this agreement for the whole amount unpaid,
or upon the said note, interest and costs, whether
or not the same shall have become due and p:u
able by reason of maturity or under the condi-
tions of this agreement, and said Buyer hereby
waives stay of'execution, exemption laws, right
of inquisition on real estate, errors and appeals,
and further authorizes the prothonotary to take
a commission of 5 per cent. as attorney’s com-
mission in case execution shall be issued ther(?on,
and for that purpose the Buyer hereby appoints
the prothonotary or any attorney of any Court
of Record as his lawful attorney to appear -for
and confess judgment against said Buyer. Time
is of the essence of this agreement. ;
This agreement shall apply to and bl.nd th(; 0

* heirs, executors, administrators and assigns o0
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the Buyer, and shall inure to the benefit of the
Seller, Seller’s heirs, executors, administrators,
successors and assigns, and contains the entire
agreement between the parties hereto, their agents
or employees, either verbal or written.

IN WITNESS WHEREOF, the parties hereto have
set their hands and affixed their seals to this
Agreement, in triplicate, the day and year first
above written.

THE TIFFANY CO. (Seal)
By H. A. TirraNY, Pres. (Seal)

Witness J. McKENNA

JOHN A. McCRANE MOTORS CO. (Seal)
Paterson, N. .J. Passaic, N. J.
By JaMes CrONE (Seal)

Witness LrENA DeEYouNG
DEALER MUST SIGN ASSIGNMENTS ON REVERSE SIDE

For VALUE RECEIVED, the Agreement (on the
reverse side) and the note herein mentioned
Between The Tiffany Co. and the undersigned,
and the property therein described and all the
right, title, and interest therein of the under-
signed are hereby sold, assigned and transferred to

SUPERIOR I'INANCE CORPORATION
Paterson, N. J.

its successors or assigns. The undersigned jointly

and severally hereby guarantees full performance

41
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of said Agreement in all its terms and the prompt
payment of any and all sums provided therein,
together with collection expenses, costs and attor-
ney’s fees, and agrees to pay the attorney’s fees
and costs of enforcing this agreement. The
undersigned jointly and severally hereby agrees
that in the event of the non-compliance with any
of the conditions of this Agreement, whether or
not repossession has been made or undertaken,
suit may be brought by the holder against any
one or more or all of the parties hereto, whether
or not suit has been commenced against the party
or parties to the agreement and without waiving
any rights to later repossess. The undersigned
jointly and severally hereby waives any and all
notice of non-payment, demand, presentment or
protest, which may be required under said Agree-
ment, or note mentioned in same, or in connection
therewith, and agrees that any extensions which
may be granted by the holder hereof to the parties
to said Agreement shall not in any manner release
the undersigned.

JOHN A. McCRANE MOTORS CO. (Seal)
Paterson, N. J. Passaic, N. J.

By JAmEs CroNE (Seal)
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GARAGE LIEN WARRANT

State of New Jersey,
County of Essex—ss.:

PuiLip Dimro, Constable, or Authorized Agent.

You are hereby empowered to enforce lien which
we have against Tiffany Oil Burning Co., who
is indebted to the undersigned, in the sum of
$416.68, which sum is due for storing, maintain-
ing, keeping or repairing said motor vehicle or
for furnishing gasoline, accessories or other sup-
plies therefor.

YOU ARE FURTHER ANTHORIZED, to take said
property forthwith into your possession, and de-
tain the same in some safe place, until the said
sum due and expenses are paid, and, if not paid,
to hold said property until after the expiration
of thirty days from the Date of such detention
and then to sell the said property at Public
auction upon notice of such sale being advertised
according to law; and to apply the proceeds of
said sale to the payment of said lien and the
expenses of the seizing, impounding and selling
said motor vehicle according to the provision of
an act of the legislature of the State of New

" Jersey, entitled “AN AcT FOR THE BETTER PRro-

TECTION OF GARAGE KEEPERS AND AUTOMOBILE
REPAIRMEN”, (P. L. 1915 p|556 app. April 14,
1915.)

We agree to indemnify you against loss from all
claims or claim demand or demands, damages and
cost whatsoever, by reason of the seizure of said

43
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property by you; to defend in your name and
on your behalf, any legal proceedings brought
against you to enforce same, unless we elect to
effect settlement thereof; and to pay the expenses
incurred in defending said proceeding, including
the interest on any verdict and any cost taxed
against you. :

We further agree to pay you $15.00 for your
services, exclusive of expenses paid by the afore-
said party.

Dated, at Newark, N. J., Nov. 27, 1925.

Lic. No. X23798—1925.

FIRST STREET SERVICE GARAGE
54-6 First Street, Newark, N. J.

PATsy MELLILO
Garage Keeper and Automobile Repairman.

PHILIP DIMEO, Constable.
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Clerk’s Transcript, Filed October 21, 1926.

In Replevin.

73997
——
10 SUPERIOR FINANCE CORPORATION,
Plaintiff,
—and—

PASQUALLE MELILLO, trading as First Street
Service Garage,
Defendant.

——

Plaintiff’s Costs

20 Summons: 3.00
Mileage: .....coccece
Listing fee: 1.50
Xt hys e R b

Witness fee: .........
MotalEost s sttt s
EXeCUliON: oo civsoss o
Statement: ..........

HarrY GREEN

Plaintiff’s Atty.
30 Plaintiff’s y

ERNEST L. QUACKENBUSH
Defendant’s Atty.

A writ of replevin in the above stated cause
he seventeenth day of December,

was issued on t
1925, returnable on the day of

1926, wherein the plaintiff demands of the de-

tendant the sum of dollars.

The defendant filed a statement of demand on

40 January 15, 1926.
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Clerk’s Transcript, Filed October 21, 1926.

The summons was served and returned as fol-
lows:

I did on the 17th day of December, 1925,
replevy and deliver to Superior Fin. Corp.
the motor vehicle in the said Writ men-
tioned, and summonded the said Pasqualle
Mellilo as within, I am - commanded, by
reading the same on the 17th day of Decem-
ber, 1925, and delivering to Pasqualle Mel-
lillo a copy thereof.

BEN A. NEIBART,
Constable.

Sept. 27, 1926. The plaintiff and defendant
appeared and the cause was determined at this
time.

The following witness was sworn in on behalf
of the plaintiff. Benjamin A. Neibart.

The following witness was sworn for the de-
fendant Samuel Gloss.

The evidence being closed the Court rendered
judgment in favor of the defendant and against
the plaintiff of damages with costs, whereupon
judgment is entered in favor of the defendant
and against the plaintiff.

Oct. 8, 1926. Notice of Appeal and Bond filed.

proceedings :
This is a true copy of the order now on

file in the Second District Court of the City of

Newark.
JAMES E. GARRIGAN,
Clerk.

(Seal)
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Clerk’s Transcript, Filed October 21, 1926.

In Tort
71469

<
10

PASQUALLE MELLILO, trading as First Street
Service Garage,
Plaintiff,
—and—

TirraNy OIL BURNER COMPANY, a corporation,
and SureriorR FINANCE CORPORATION, & CcCOr-

poration,
Defendant.

58-60 Tirst St.
Plaintiff’s Costs
Summons 2.50
Mileage
Listing fee
Attorney’s
Witness fee

Total cost
Execution
Statement

ERNEST L. QUACKENBUSH
Plaintiff’s Atty.

A summons in the above state cause was issued
41) on the day of 192 , return-

Quashed
see 73997.
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Clerk’s Transcript, Filed October 21st, 1926.

able on the day of 192
wherein the plaintiff demands of the defendant
the sum of Five Hundred Dollars.

The plaintiff filed a state of demand January
25th, 1926. The summons was served and re-
turned as follows:

73997 A writ of replevin issued in this cause
12/17/25.
proceedings
This is a true copy of the exder now on
file in the Second District Court of the City of
Newark.
JAMES E. GARRIGAN,

Clerk.
(Seal)

20
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Opinion, Filed May 21, 1927.

NEW JERSEY SUPREME COURT,

No. 404—JANUARY TERM, 1927.

<

PAsQuaLE MELLILO, trading as IFirst Street Service
Garage,
Plaintiff-Respondent,
VS.

TirrANY OiL BUrRNER COMPANY, a corporation;
and SUPERIOR FINANCE CORPORATION, a cor-
poration (appellant),

Defendant-Appellant.

<

Submitted January 28, 1927.
Decided, May, 1927.

On appeal from Second District Court of New-
ark.

Before Justices KarmscH, KATZENBACH and
Lroyp.

For the appellant: GREEN & GREEN; HARRY
GREEN, of counsel.

Ifor the respondent: ERNEST L. QUACKENBUSH.

Per Curiam :

Pasquale Mellilo, a garage keeper, obtained a
Judgment in the Second District Court of Newark,
against the Superior Finance Company for the
sum of $194.62, due him for repairs done to a truck
claimed to be owned ”by the Finance Company
under a conditional sales agreement. I'rom this
Judgment the Finance Company appeals.

40
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The pertinent facts are that the truck being
in the possession of Mellilo, was held by him for
repairs made to it. The Finance Company de-
manded a statement of the charges and was given
an amount much in excess of the sum appellant
conceded to be due. It, therefore, on December
17, 1925, procured a writ of replevin to issue in
the District Court in accordance with the Garage
Keepers’ Lien Act of 1915 (Chap. 270) as amended
in 1922 (Chap. 231), entered a bond as required
by the act and obtained possession of the truck.
Mellilo on January 15, 1926, filed a statement of
demand for the repair bill designating the Finance
Company as the defendant. Appellant’s counsel
then filed what it terms a special appearance for
the defendant assigning reasons therefor that it
was not served with process and had never entered
an appearance. Matters remained in this condi-
tion until October 11th following when the case
was called for trial. At that time a long discus-
sion arose between the Court and counsel for the
Finance Company appearing generally as stated
to the Court, “for the whole thing”. The case then
proceeded to trial, in which both sides called wit-
nesses on the merits of Mellilo’s claim, and judg-
ment was finally entered as above stated.

The appellant contends first that it was not
legally in court because not served with summons.
The statute is somewhat vague as to the method
.of procedure on the claim. It directs that the lien
claimant shall file his state of demand or com-
plaint within thirty days after the issuance of
the writ of replevin and that the filing of a bond
or depositing of cash by the plaintiff in replevin
shall be considered as the entry of a written ap-
pearance by the owner in the action which the
lien claimant may bring within thirty days. The

51
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record shows that Mellilo did issue a summonS in
an action for his claim. but it was never served.
The statement of claim was filed within thirty
days (whether in the replevin or contract ﬂCtiO;l
does not clearly appear) and the case later pro-
ceeded to trial on its merits, both parties, as
stated, calling witnesses as to the iustriess of, t'h‘e
claim. o

In this situation we think it unnecessary to
pa.ss upon the irregularity in the proceedings. i The
trla'l Court undoubtedly had jurisdiction/ of the
subject matter, and by the appellant’s appearance
.gen.erally and participation in the trial acquired
,]u.I‘lSdiCtiOIl of it as a corporation. Appellant
will not now be heard to object to the jurisdiction
to which it voluntarily submitted. State v. Rosen-
blum, 130 Atl. 614; State v. Baker, 133 Atl. 785.

‘ The second point argued is that the Finance
Company was not permitted to show that it was
the holder of a lien superior to the rights of the
garageman’s claim by virtue of a conditional sale
(:on.tract; the Court holding that the right to so
claim was waived when the replevin was issued
and based on the contention that the claim was
unreasonable.

The offer was to show that the Finance Com-
pany was the assignee of the conditional sale agree-
ment between the John A. McCrane Motor Som-
I?any' and the Tiffany Oil Company by assignment
from the McCrane Motor Company. By the agree-
ment, the balance of the purchase price of the
truck was to be paid in installments, and proof
was tendered that default had occurred in the pay-
ment of such installments, whereby the right of
possession and property accrued to the plaintiff

in the action of replevin. Rights reserved under

(‘ 113 ( 7 . 0
‘onditional sales or held by virtue of chattel mort-
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gages are declared by section 1 of the amendment
of 1925 (Chap. 96) to be superior to the garage-
man’s lien when such conditional sales or chattel
mortgages are properly recorded.

It is contended by the respondent that the sale
agreement was not properly recorded, and further
that the replevin prescribed by the act in the
present case does not contemplate its use as an
instrument for testing such alleged superior rights,
and that for this latter purpose the ordinary writ
of replevin is alone available.

Offer was made by the plaintiff to show that the
sales agreement was recorded and this offer was
overruled. To this ruling of the judge an ex-
ception was taken, but it is not assigned for error
here nor made a ground of appeal. The contract
itself was offered in evidence, but fails to show
that the instrument was ever recorded. This being
true, it is unnecessary to consider the view held
by the Court that the priority as between the
claim of the garage mah and the conditional sale
of the vendor could not be litigated in this action.

The last point urged is that in claiming a larger
qum than due the claimant was guilty of fraud and
thereby lost his lien. This, if raised, would present
a question of fact, the determination of which this
Court cannot review.

The judgment is affirmed.

Arthu . ;
r W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N, J

New Jersey Court of Errors and Appeals

PAS(.QUALE MerLiro, trading as
First Street Service Garage,

Plawmitsff-Respondent
> ¥ On Appeal

: i from Second
TirraNy O Burner COMPANY, District
a corporation; and SUPERIOR Court of City
Finance CORPORATION, a cor- of Newark.
poration,

Defendant-Appellant.

BRIEF IN BEHALF OF
PASQUALE MELILLO, RESPONDENT.,

I.

- The procedure fol ' '
et ollowed in this case was

uer?jtl‘;ever cpnfusion has arisen in the proced-

e beeowed in the District Court in this case

’n aggravated rather than cleared by ap-

pellant’s attempted explanation, and the ap-

[\l';zé}lll:eqult effort to raise on appeal certain questions
ich were not presented to the District Court.

! f‘)xfwtlﬁt of replevin, as authorized under Section
o Set Garage Keepers’ Lien Act (1 Supp.
DistII')i.e i Cat. page 1978) issued out of the Second
- ourt of Newark on December 17, 1925,
L ltr.lstance of appellant Superior Finance
e PO ztc.lon, based on the allegation that this
the% WI;a lon was the owner of and entitled to
o Sul?)??edzate possession of a certain Reo truck,
e Pgect matter of the action (Case, pp. 4 and
an'd thurfuant to the requirement of the writ
e h.e aw, respondent commenced action and

is state of demand with the Clerk of that
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Court on January 15, 1926. The state of de-
mand (Case, pp. 8 and 9) filed on that date did
designate Melillo as plaintiff and joined both
Tiffany Oil Company, the owner of the truck
and the present appellant as defendants with an
explanation why both parties were S0 joined
(Case, pp. 8 and 9). Summonses Wwere issued
by the clerk, but never served. The clerk ap-
parently listed the two as separate cases (Case,
pp. 44-47), but subsequently merged the two in
his records. According to the printed record the
next step taken was the service of mnotice by
respondent on appellant of application to fix a
date for trial of the cause. This was dated June
oth and filed June 16, 1926 (Case, p. 9, L 30 to
p. 10, 1. 20). Pursuant thereto the case was
finally tried on September 27th, and resulted in
a judgment for respondent for the full amount
of his claim as set forth in the state of demand.
The only intimations which the statute gives
as to the procedure to be followed by the garage
keeper are that (1) he ‘‘shall within thirty days
thereafter, file his state of demand or complaint
with the said clerk, showing the amount claimed

by him’’; (2) ‘“if no action is brought or judg-

ment should go for defendant (meaning the
party suing out the writ) the Court may order
return of the money or discharge of bond’ de-
posited upon the issuance of the writ and (3)
‘‘the filing of the bond * * * shall be con-
sidered as the entry of a written appearance
* * * 4u the action which the garage owner or
keeper may bring.”” These three provisions, it 1s
respectfully submitted, justify the theory that
the garage keeper becomes the plaintiff in the
action and the claimant a defendant. The Dis-
trict Court, however, regarded this practice as
irregular (Case, p. 12, 1L 20-33) but permitted an
amendment and thereafter heard the case.

3

Much stress in laid in appellant’s brief on the
glleg‘ation that the state of demand was not filed
in thirty days. The record shows otherwise
(Case, p. 16, 1. 14-21; p. 44, 1. 39-40). If the
docket failed to disclose the actual situation it
was due to a mistake on the part of the clerk.
For that the garage keeper cannot be held re-
§p0nsilqle. The Court’s reasoning on this point
1s convineing (Case, p. 16, 1. 25-35).

Furthermore no effort was made by appellant
to substantiate his contention that the state of
demand was not filed within the statutory period,
nor was any exception in the record based on
that contention. The only argument advanced in
response to the Court’s statement (Case, p. 16,
L. 1.7) that this paper was filed on January 15th
_(w1thin thirty days of December 17th), was that
;t was not in the jacket (Case, p. 16, 1. 22).

It is unfortunate that appellant has in both
the record and brief made insinuations about the
clerk’s changing the record. Proper practice,
and fair play alike, would seem to require the
production of proof of such a condition before
the trial court where the clerk could be pro-
duced to deny or explain.

Two other technical points are raised by ap-
pellant. First, that it was never in court, be-
Sause never served with process (Case, p. 16, 1L
09.-4(.)). The statute itself covers this. The
original filing of the bond was the entry of a
written appearance. Second, that respondent
unduly delayed prosecution of the cause. Again
the statute furnished a remedy. ‘‘The Court
shall thereupon at the request of- either party
fix a date for the trial.”’

T}’lis, we contend, disposes of Point I of appel-
lant’s brief, unless there be an obligation to
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object to appellant’s theory as to respondent’s
course of action and procedure as stated in para-
graph 2, page 10 of its brief, where the record
itself offers no basis whatsoever for such assump-

tions.

II.

The District Court properly barred appellant
from its effort to establish a superior lien in this

case.

1. Because appellant instituted the proceed-
ings on the theory that it was the owner of the
car (Case, p. 5. 1. 13-14) that the amount claimed
by respondent was excessive and that nothing was
due him (Case, p. 5, 11 20-21). That in itself
was inconsistent with the assertion of a superior

lien.

9 The 1925 amendment to the Garage Keep-
ers’ Act (P. L. 1925, p. 96) preferred only the
lien held by virtue of a prior conditional sale or
of a prior chattel mortgage properly recorded.

Appellant cannot claim such a position. Re-
spondent’s bill covered items as far back as May,
1925 (Case, p. 8). The conditional bill of sale
not only had not been filed in Essex County at
that time, but was not so filed until December
18, 1925 (Case, p. 22, 1. 30-31) one day after
these proceedings were instituted. There was
no offer to show that this filing was in acecord-
ance with the statutory requirement.

3 The 1925 amendment operated in effect to
relieve superior lienors from operation of the
Garage Keepers’ Lien Act. This being so, its
remedy was by way of the ordinary writ of
replevin. This was done in Fox V. Cardone, b
Miss. 395. Under no process of reasoning could
the writ here sued out be so regarded.

5

.4. The procedure here outlined is inconsistent
with any such theory. If this was intended to
supplant replevin proceedings entirely as re-
spects motor cars, the statute could and would
have so provided and would not have provided
a procedure adapted only to the determination
of the amount due the garage keeper.

9. The demand made on the garage keeper
was on the theory that he was entitled to the
payment of his bill against this particular truck
(Case, p. 26, 1. 28-38; p. 29, 1I. 21-40; p. 31, 1L
8-14). There is no evidence of a demand ’for
its sprrender because of appellant’s alleged
superior lien.

ITI.

The garage keeper’s demand was not fraudu-

lent and hence did not operate to waive tender,
or lose his lien.

No tender was made. It is true that the Court
found as a matter of fact that respondent’s de-
mand of $416.68 was unreasonable, but there is
no ﬁn.ding that it was fraudulent. Nor is there
anything in the record to indicate fraudulent
purpose. While all the witnesses agree that the
fm}ount claimed in the first instance was $416.68,
it 1s.undisputed that the garage keeper separated
ﬂ.leoltems at the constable’s request (Case, p. 27,
ﬂ.]‘]:9‘;}40; p. 28, 1. 39-40; p. 29, 1l. 33-38); but
hat the gentleman never came back for it (the
revised bill) (Case, p. 29, 1l. 22-23). That re-
Ep?lldellt was acting honestly is indicated by the
urther facts that he frankly advised the con-
stable that the bill represented work done partly
on the car, and partly on Mr. Tiffany’s per-
sonal work and partly on another car they had
(Case, p. 27, 1. 23-27) and that in independent
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proceedings which the garage keeper had insti-
tuted under this same act, he had made claim for
the same amount (Owners Exhibit O. 1, Case, pp-
42-43) apparently acting under the impression
that the truck could be held as a lien for the
entire indebtedness due him from its owner.

His contention that the sum of $416.88 was
owing to him from the owner of the truck re-
mains undisputed; this fact alone removes any
taint of fraud to his claim even though he could
not recover that amount by way of lien against
this particular car because some of the bill was
on other work.

The words ‘‘unreasonable’” and ‘“fraudulent’’
are not synonymous. The former Webster de-
fines as ‘‘irrational, immoderate, exorbitant,”’
while the latter as ‘‘deceitful, using fraud” and
fraud is called ‘‘deceitfulness; trickery.”’

Sabsevitz v. Greenville Auto Sales Co., 127 Atl.
604 and Kiss v. Ambrose, 97 N. J. L. 442, 117
Atl. 397 (aff. 98 N. J. L. 566, 119 Atl. 925) are
controlling on this point and also on the neces-
sity of tender or payment. In the former case
the Court held ¢‘if the creditor fraudulently
claimed more than was due, he lost his lien, but
not if his claim was made in good faith,” but if
he made an excessive claim, the debtor may dis-
charge the lien by the tender or payment of the
sum actually due.

Kiss v. Ambrose holds that

¢« An excessive demand by a lienor for re-
pairs made to an automobile, if made in
good faith and in the belief he is entitled
to the sum demanded, does not excuse the
debtor from making a tender of the sum
actually due for repairs.”’

7

The Supreme Court properly found against
appellant on all the grounds urged. It should
therefore be affirmed.

Respectfully submitted,

ERNEST L. QUACKENBUSH,
Attorney for and of Counsel
with Plaintiff-Respondent.




New Jersey Court of Errors and Appeals,

PASQUALE MELLILO, trading as

First Street Service Garage,

Plawntiff-Respondent,
—against— Action at

Law.
TiFFANY OiL BURNER CoM-

PANY, a corporation, and | On Appeal from
SUPERIOR FINANCE CoORPORA- \Supreme Court.
TION, a corporation (appel-
lant),

Defendant-A ppellant.

BRIEF OF SUPERIOR FINANCE CORPO-
RATION, DEFENDANT-APPELLANT.

Statement.

This is an appeal by the defendant, Superior
Finance Corporation, from a judgment of the
Supreme Court affirming judgment of Second Dis-
trict Court of the City of Newark, rendered as
the result of a replevin action commenced by said
Superior Finance Corporation against Mellilo
under and by virtue of the Garage Keepers’ Lien
Act, as amended, P. L. 1922, page 401, and P. L.
1925, page 96, in favor of the plaintiff and against
this defendant, by the Court, sitting without a
jury. Process was not served upon the defendant,
Tiffany Oil Burner Co.

Facts.

The state of case will disclose an unusual situa-
tion which may be briefly stated as follows:

Defendant, Superior Finance Corporation, ap-
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pellant here, was the holder of a conditional sales
agreement covering a Reo automobile truck, the
agreement being dated October 30th, 1924, and
made between John A. McCrane Motor Co., as
seller, and The Tiffany Co., as buyer, which agree-
ment was assigned to said defendant, Superior
Finance Corporation, by the said seller (Case,
Exhibit D-1, pp. 35-41).

About the middle of December, 1925, appellant
sent one Neibart to the garage of plaintiff, regard-
ing said truck then in plaintiff’s possession. Pur-
suant to a request made by Neibart for a bill
on the truck, he was given a bill for $416.68. He
also found a garage lien warrant for a like
amount, to wit, $416.68, posted on the truck (pp.
26-27, Exhibit O-1, p. 42). Neibart asked the plain-
tiff what the amount was, the plaintiff garage
keeper told him that it was partly on the Reo
truck and partly on Mr. Tiffany’s personal work
and partly on another car they had, and Neibart
said “how can you claim all of that money on
this particular car?” and plaintiff replied, “that
is the only thing I have in possession and that is
all T got here, so I am going to hold this particular
car”. Neibart further testified that plaintiff also
qaid that it did not make any difference; that all
the money he wants is $416, and that he would
take $416 and no less (Case, D. 27). Under these
circumstances, appellant, by said Neibart, did not
make a tender.

In this posture of affairs, appellant filed an
affidavit with the Clerk of the District Court on
December 17th, 1925 (Case, p. 5), and also de-
posited a bond for $833.36 and $20 costs, being
twice the amount of said alleged lien and costs,
with the Clerk of said Court, in accordance with
P. L. 1922, page 401, and the Clerk of the District
Court issued a writ of replevin, by virtue of said
act, dated December 17th, 1925 (Case, p. 4), and

e e |
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c'onstable replevied the said Reo truck and de-
livered the same, without delay, to the appellant
(Case, p. 45).

It then seems that the plaintiff issued a sum-
mons out of District Court, tested (sic) “The
fifteenth 20th day of January” 1926, returnable
(sic) “the twenty-second seventh day of January
Nine'teen Hundred and Twenty” (Case, p. 6), the;
back of summons being ‘“Returnable January 27
1926” (Case, p. 7), against Tiffany Oil Burne;
Co., a corporation, and Superior Finance Corp.,
a corporation.

On January 25th, 1926, plaintiff filed state of
demand, which filing date the Clerk of the Court
changed to January 15th, 1926 (Case, pp. 89;
Clerk’s Transcript, p. 47, 1. 8-10), against the
defendant, Tiffany Oil Burner Company, a cor-
poration, and the defendant, Superior Finance
Corporation.

The summons was never served (Case, p. 13).

The plaintiff then waited a period of almost six
months, and, on June 9th, 1926, served a notice
of application to fix date for hearing in above
entitled appeal upon appellant’s attorney return-
able June 18th, 1926, at which time the Court
fixed September 27th, 1926, as the date for said
hearing.

On September 27th, 1926, plaintiff filed a spe-
cial appearance on the grounds that it was never
served with process and that it had never entered
an appearance (Case, p. 10).

Defendant objected that it was never in court
because it was not served with process, but the
District Court not only held otherwise but per-
mitted the garage keeper to amend the state of
demand by striking out as a party defendant the
name of the Tiffany Oil Burner Company, to

" which objections were made and exceptions taken

(Case, pp. 16, 17).
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The District Court then punched both actions
into one and permitted the plaintiff garage keeper
in the above entitled appeal to prove a bill for
$194.62 (Case, DPD. 17-21; p. 34, Exhibit 2

Appellant then offered certified copies of the
conditional sales contract in evidence for the pur-
pose of proving that copies of said contract were
filed in Paterson and also in Newark, in order to
assert its paramount title and superior lien, title
and interest, and the District Court refused to
permit the appellant to do so (Case, PD- 21-23),
ruling that under writ of replevin appellant “saw
fit to claim possession of the car by virtue of the
fact that the lien claim was unreasonable and
excessive, and not by virtue of the fact that you
(appellant) are a parmount title owner. Having
elected your (appellant’s) form of action, you are
now bound by that election.” Exception was
taken (Case, p. 22).

The District Court also excluded all evidence by
appellant to show the filings of the contract in
Passaic and Essex Counties and the amount due
(Case, pp. 23-26).

At the conclusion of the case, the District Court
made the following findings of fact:

The garage keeper refused to release the car
in question unless he received a payment of
$416.68.

The demand of the garage keeper of $416.68
was an unreasonable demand, but that no tender
having been made of any amount, the lien con-
tinued.

By instituting the replevin proceedings under
the Garage Keepers’ Lien Act, appellant elected
to raise an issue only as to the unreasonableness
of the Dbill and could not contend that its title
war paramount (Case, PP 31-32).

The District Court thereupon entered a judg-
ment in favor of the plaintiff garage keeper and

5

z.tg;tinst the appellant for $194.62, stating that such
Judgment attaches to the bond filed, to which
pellant took an exception. i ik

On appeal, Supreme C
: ourt :
in a per curiam. affirmed judgment

Specifications.

. (1n sa%d a.ppea.l, appellant filed specifications
fla h.e is dissatisfied in point of law with the
ollowing determinations of the District Court:

it DistricF Court erred in proceeding with suit
When Superior Finance Corporation was not
served and not brought into court by process

: 2. 'District Court erred in refusing to receive
in evidence certified copies of conditional sales
contract (Case, pp. 21, 22, 24).

3. District Court erred in ruling

“that unc}er your writ of replevin you saw
fit to claim possession of the car by virtue
~of the fact that the lien claim was unrea-
sonable and excessive, and not by virtue of
the fact that you are a paramount title
(W)Eréler. Having elected your form of action,
y are now bou i
o nd by that election”

4. District Court erred in :
overruli :
questions : ng following

“To the witness, Samuel Glass:

Q. Mr. Glass, when you
. . purchased the
((:Jontract in !:h1s matter, the Tiffany Oil
: 4(:).rjnpany res1d(“3d in Pgtgrson?” (Case, p.
th“Q(.] Mri: (;‘r)}ass, when did you find out that
e Constable was removing th 20
(Case, p. 25.) S
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«Q. According to your records, how much
is due on that account at the present time?

To Mr. Neibart:

Q. How much do you consider a reason-
able amount on that pill?” (Case, p. 27.)

5 District Court erred in ruling

«that irrespective of the unreasonableness
of the demand by the garage keeper the
lien is not released unless a tender be made
by the owner or he who acts for the owner,
of the amount that that owner or he who
acts for him deems reasonable” (Case, D.

S

6. District Court erred in entering judgment
for garage keeper instead of Superior Finance

Corporation.

At outset, may we say that the importance of
this case—to obtain a construction of the 1922
and 1925 amendments of the Garage Keepers’
Lien Act (P. L. 1922, p. 401; P. L. 1925, p. 96),
which so greatly affect the automobile owners of
this State and conditional vendors and chattel
mortgagees (automobile finance companies)—
transcends the question of the amount involved,
which is reason for carrying appeal to this Court,
and which construction will be helpful to the
trial courts and bar of this State, so that said
amendments and their modus operandi may be

understood.

The determinations aforesaid may be treated
under three points:

1. No. 1 pertains to the right of the District
Court to proceed when no process was served and
defendant had not entered an appearance to the
action which the garage keeper commenced.

7

CO.‘fl. tl\i 08. 2, S.and 4 deal with the refusal of the
16 1 permit proof of the superior lien, title
fmd mterest of appellant, the District Court :ﬂaim
ing Fhat appellant cannot do so in a replevin ro:
ceeding commenced under the 1922 amendnll) t
of the Garage Keepers’ Lien Act. 3

: 3. The question to Mr. Neibart (Case, p. 3
1. 20-22), and determinations Nos. 5 and’6 prei

sent the pro iti
i proposition of the tender and waiver

POINT 1.

To consider deposit of bond by appellant
as entry of appearance, garage keeper has to
commence action on alleged lien claim

within 30 days and not later.

It seems to us that the District Court misun-
(h?r'stood and misconceived the Garage Keepers’
Lien Act so far as it permitted an “owner or the
person entitled to the immediate possession”
(Section 2, as amended P. L. 1922, p. 401), to
obtain possession of a motor vehicle by deposi;ing
the amount claimed by the garage keeper or a
bond, and suing out a writ of replevin commanding
officer to take possession of the motor vehicle and
deliver it “without delay to the owner or his legal
representative claiming the same”. And also
Section 2 of the Act, as amended by P. L. 1922,

 page 401, which provides that

“the filing of bond * * * by the owner or his
lawful representative shall be considered as
the entry of a written appearance on his
part in the action which the garage owner
or keeper may bring within thirty days
and not later * * *.”
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Let us see what the garage keeper in this case
did.

He was served with the writ of replevin on De-
cember 17th, 1925 (Case, P. 45, top), the same
day on which the writ issued (Case, p. 4). This
and deposit of bond operated to discharge the
alleged garage-keeper’s lien from the truck, and
upon the delivery of the motor vehicle to the
appellant, the replevin action S0 commenced was
concluded and closed in much the same way as
lands and buildings are treed and discharged from
mechanic’s lien claims by the filing of a surety
bond with the County Clerk. The filing of said
bond is then considered as an appearance by the
principal and surety thereon in any action com-
menced or to be commenced upon said lien claim,
in which event said principal and surety become
party defendants to any such action, and the lien
is discharged by the County Clerk. Then if such
qction is commenced, judgment is only entered
against the surety on said bond in the event that it
is finally determined in such action that the judg-
ment would have been entered against said lands
and buildings, if they had not been discharged
(see P. L. 1917, Chap. 68, p. 120, 1 Cum. Sup.
1853, 126-6a, 6b and 6c¢).

Said provision of the Garage Keepers' Lien Act,
which was enacted in 1922, was undoubtedly
modeled after this section of the Mechanic’s Lien
Act, the writ of replevin being interpolated so as
to. enable possession of the motor vehicle to be
returned to the owner Or the person entitled to
the immediate possession thereof pending the com-
mencement of an action to determine the amount,
if any, due on the lien, thig provision being mani-
festly unnecessary in the case of real property
because the seizure Or detention by virtue of the
filing of a mechanic’s lien claim is a technical or
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a constructive seizure and detention, the real prop-
ert.y still remaining in the hands ,of the ownell)'
This, of course, obviated the necessity of creatiné
some. kind of process to bring about the return
of said property, which is essential in case of per-
Sf)nal property where the actual physical posses-
sion of the personal property is taken.

Under said provision of the Mechanic’s Lien
Act, the property is freed and discharged from the
mechanie’s lien claim by the filing of bond and
the owner is at liberty to make such disposition
of the property thereafter as he may see fit, freed
and discharged of said lien claim. So here ’under
.the Garage Keepers’ Lien Act, the motor ,vehicle
is freed and discharged from the lien by the de-
posit of the money or bond and the delivery of
the motor vehicle by means of a writ of replevin
to the owner or the person entitled to the im-
mediate possession thereof, and that is the end of
the lien against the motor vehicle and the end of
the replevin proceedings to bring about the return
of same.

The next step, it seems to us, is a new and in-
dependent action, and has nothing whatsoever to
do with the replevin action, which is concluded
upon return of motor vehicle.

If the garage keeper commences such an action
by the filing of a state of demand within the
requisite period, to wit, within thirty days after
the issuance of the writ of replevin, then the
deposit of the money or bond is considered as the
appearance of the owner or the person entitled
to the immediate possession of the motor vehicle
to said action, otherwise not.

The garage keeper did commence on action but
he filed his state of demand on January 25th, 1926
(Case, p. 47, 11. 8-10), after the thirty day period
had expired, and besides he did not commence the
action against the appellant, who sued out the writ
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ute contemplated, but against

of replevin as the stat
pel-

the Tiffany Oil Burner Company, and the ap
At this point we would like to call your at-
e of affairs as shown

of the District Court

lant.
tention to an unusual stat

by the Clerk’s transcripts
docket (Case, PD. 45-47). Although the state of

demand was filed on January 25th, 1926 (Case,
p. 47, 11. 810), it was noted on the docket page of
said replevin action that “The defendant filed a
statement of demand on January 15th, 1926,”
which brought the garage keeper within the thirty-
day period (see Case, p. 44, 1L 38-40, and p. 45).
It is manifest that this was done afterwards be-
cause it appears before the entry of the date of
service and return of the writ. Besides, the Clerk
marked the docket page of the garage keeper’s
action (Case, p. 46) “Quashed, see 73997”. And
in answer to the return of summons stated:
«73997. A writ of replevin issued in this cause
12/17/25” (Case, D. 47, 11. 10-12). The colloquy
between the Court and counsel extending over six
pages of the state of case (pp. 11-17) is enlighten-
ing, and not only shows the confusion attending
the trial of this case, but that the District Court
utterly disregarded the 30-day limitation within
which garage keeper must bring action, and that
appellant was not served with process.

The garage keeper apparently was unable to
offect service upon this appellant and the other
defendant, because he waited from January until
June before doing anything further, and it per-
haps dawned upon him for the first time that he
was unable to effect service upon the appellant
and the other defendant, and then he sought to
bring the appellant into court by serving the notice
of hearing in June by attempting to avail himself
of the provisions of the Garage Keepers’ Lien Act

with regard to the deposit operating as an entry

of appearance, to which we objected not only by
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g;,lfn%n ;hsf scpecial a.ppearance but objected at
i ase, which the District Court over-
thvee th'erefore contend that on this point alone
¢ Judgment of the garage keeper is a nullit ’
1naSI.nuch as it was entered in the replevin -
cee-dlngs after the same had terminated andpr'o-
which such a judgment could not be entered liI;
was (?n»tered on a state of demand filed bey(,)nd
the statutory period if the Court should consider
that the garage keeper properly filed his actio
and p‘foceeded therewith, it WE;S not entered iil1
an action in which an appearance was entered as
contemplated by the Garage Keepers’ Lien Actk
and process was not served upon the appellant,

The Supreme Court, in their opinion state(i
tha.t.they “think it unnecessary to pas’s upon
the irregularity in the proceedings”. They Eur-
ther.stated that appellant appeared generally and
participated in trial, and “will not now be heard
to object to the jurisdiction to which it volun
tarily submitted”. ‘

.The appellant strenuously objected to the Dis-
trict Court taking jurisdiction, as reading of
state of case will show (pp. 11 to 17), and also
filed special appearance (Case, p. 10-’) When
f)lppellant’s counsel stated, in response to. a quer
from the Court “How do you appear now?” ang
he stated “I am appearing on the whole thing
vour Honor. I contend that the garage keeper-’s,
replevin action was discontinued and the bond
rfeturned,” he meant that he objected to both ac-
th{lS which were bunched, and not that he
waived special appearance, which is manifest
.from further statement of appellant’s counsel
immediately thereafter when he said, “I say we
were never in court. We were never served with
a process” (Case, p. 16).
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Appellant felt that it had sufficiently protected Appellant therefore

itself on the record as to its objections to juris- Waive OBidbtions to 'uri?(;)'nte“nds that it did not
diction, so as to present same to Appellate Court jurisdiction to ent Jahe I.Ctlon’ and court had no
in case of adverse decision, and then participated - Erljatpment,

in trial. It did not feel that by so doing, it

waived its objections. Is not this the course of
practice which was suggested by this Court in the
recent case of Salmons V. Rugyeri, E. A, 5 N. J.
Adv. Rep. 886, in which Chancellor Walker, at

page 889, said:

«“Here the order was simply one over-
ruling a motion to strike out the return to
qa summons and to quash the WAET L s
The defendant should have filed an answer
on the merits as directed by Mr. Justice
Trenchard, and gone to trial. He had pro-
tected himself, upon the record, as to the

question which he raised, could have raised
it against on the trial, and, in the event of
an adverse verdict, could have argued the
invalidity of the service, as well as any
other matter, or he could have stayed away
and reviewed by appeal a judgment by de-
fault, which is what the defendant did in
Pizautti v. Wuchter.”

Should counsel for a defendant against whom
an objection to jurisdiction is decided by trial
Court, step out of case at this point, and risk the
entry of a judgment against his client which he
might have been able to defeat or substantially re-
duce by participating in trial, if Appellate Court
affirms ruling as to jurisdiction of trial Court?
State v. Rosenbaum and State v. Baker, cited by
Supreme Court, may be distinguished in that
process acquiring jurisdiction of defendants in
those cases was not attacked in courts of first

POINT II.

The seller under conditional sales contract

(owner of title) has the right to test the
superiority of his lien as against the lien of
a garage keeper by commencing replevin
action and depositing bond or cash as pro-

vided by Garage Keepers’ Lien Act.

Under this point we wi
- / will t . .
Nos. 2, 3 and 4. reat determinations

Su.re-ly, it cannot be said that the machiner
provided for by the Garage Keepers’ Lien Act cau)l7
only be used for the purpose of testing the unrea-
Sonab.leness or excessiveness of a bill and not the
superiority of a lien, when both propositions are
embraced in the very same act under which this
machinery is provided. This is the effect of th
ruling of the District Court, namely :
)

“that under your writ of replevin you saw
fit to claim possession of the car by virtue
of the fact that the lien claim was unrea-
sonable and excessive, and not by virtue
of the fact that you are a paramount title
holder. Having elected your form of action
you are now bound by that election.” ,

This would restore the very evils that the 1922

amendment was intended to avert, and as ex-
presse.:d in the explanatory statement appended to
the bill, when it was introduced:

instance, and was taulty, while in case at bar
objection was raised in limine and was funda-

mental there being no process at all served.
“The object of this bill is to provide a
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reasonable remedy for the automobile owner
to obtain possession of his car. At present,
to replevin the car, a pond for twice the
amount of the value of the car would have
to be put up, and in many cases it is almost
impossible to do so unless at an exorbitant
cost.”

What reason is there for restricting these bene-
fits of the amendment only to a case where the
garage keeper renders an excessive bill, and not
to a situation where a paramount or superior right
is claimed by virtue of the 1925 amendment?
(P. L. 1925, c. 33).

We contend both situations may be tried out
in the method provided by the 1922 amendment,
and that the District Court erred in the ruling
refusing to receive in evidence the certified copies
of conditional sales contract and in overruling the
questions to the witness Glass, and for these rea-
sons there should be a reversal.

The Supreme Court stated, “it is unnecessary to
consider the view held by the Court that the
priority as between the claim of the garage man
and the conditional sale of the vendor could not
be litigated in this action,” because the ruling,
to which an exception was taken, was ‘not as-
signed for error here nor made a ground of ap-
peal.” This is undoubtedly an oversight, because
the rulings in question are Nos. 2, 3 and 4 of
specifications of determinations filed in District
Court, and they were argued under Point IT of our
Brief in Supreme Court, and No. 2 thereof deals
with refusal of trial Court to receive in evidence
the certified copies of conditional sales contract.

15

POINT III.

Assuming that garage keeper properly

commenced his action by filing state of
demand within time, and assuming that ap-
pellant elected to rely on the claim that the
demand of the garage keepér was unreason-
able and excessive, in these events the de-
mand of the garage keeper was so excessive
that it amounted to a fraudulent claim not

made in good faith and therefore waived.

Under this point we will discuss question over-
fuled to witness Neibart, and determinations Nos.
5 and 6.

In the first place, we contend a tender is not
a prerequisite to commencing the replevin action
provided for by 1922 amendment, the permissive
“may” being used throughout, not the mandatory
“must”.

Then, the findings of the District Court cer-
tainly result not only in waiving tender but also
any lien.

To properly appreciate and understand the Dis-
trict Court’s findings regarding the demand for
excessive amount and that demand was an unrea-
sonable demand, recourse might be had to the
testimony of the witness Neibart (Case, pp. 26-27).

Also the testimony of the garage keeper (pp. 28-

30), and the testimony of the witness Glass (p.
31).

It seems to us that we come within the excep-
tion of the requirement of a tender as laid down in
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Kiss v. Ambrose, 97 N. J. L. 442, quoting from
Massachusetts case.

Tender can

“pe dispensed with by the express declara-
tion of the creditor that he will not accept
it, or by some equivalent declaration or

act.”

And in Stephenson V. Lichtenstein, 72 N. J. L.
113, the Court said (at p. 114):

«Tf we assume that he had such a lien, he

would have lost it by a tender and re-
fusal * * *. The failure to make the tender
would justify him in retaining the goods
unless by his own conduct he had waived
the right to a tender. We think his demand
of a price in ewcess of the contract price
amounted to a waiver.” (Italics ours.)

Let us examine the findings of fact. The Dis-
trict Court found

“that the garage man refused to release the
car in question unless he received a pay-
ment of $416.68 * * *; that the demand of

the garage keeper * * * was an unreason-
able demand.”

manded $416.68, and judg-
ment was entered for $194.62, less than one-half
thereof. The garage keeper knew or should have
known that he had no right to demand any money
except that which was lawfully due on the car
and that by going beyond the same not only did
be obviate tender but he also waived his lien.

The garage keeper de

In Kiss v. Ambrose, supra, the Court said:

“If garage keeper fraudulently claimed

due, he lost his lien, but if

more than was
th, and in the belief

claim was in good fai
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that he is entitled to such i i

. » sum, it was still
in the power of the defendant , i

the sum actually due * * *.” o fnaeree

Do not the findings of the Court and the testi-
mony alluded to show that the garage keeper
fraudulently demanded more than was admittedl
due him by his own testimony, and that he did no)tr
make the same in good faith?

This is not a case where there is a dispute as to
reasonableness of charges, but a refusal to pay
charges for more than twice the amount actually
due at the time and improperly and illegally
attempted to be charged against this truck and
mulcted from appellant, which were not due
thereon, and which garage keeper well knew.

In this connection, let us just read the testi-
mony of witness Neibart, which testimony District
Court must have relied on to justify its findings
(Case, p. 27, 11. 21-23).

“When I went in to ask him for a bill I
asked him what the amount was, and he
told me that was partly on the car and
partly on Mr. Tiffany’s personal work and
partly on another car they had, and I said
‘Hoow can you claim all of that money or;
this particular car? And he said “That is
the only thing I have in poéses,sion and
that is all I got here, so I am going to hold
thli particular car’. He said it does not
mak i ; i
$4316(,}0({)m37 *dlgsrence, that all he wants is

And we therefore contend that by making de-
mand for sum more than twice due, knowing that
demand was improper, he not only waived tender,
but also lien, and District Court erred in ruling
otherwise, and in entering judgment for garage
keeper.

Supreme Court stated that question as to lien
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being lost was question of fact, which it could not
review.

It seems to us that on the undisputed facts as
found by trial Judge, the question of waiver is a
legal question and not a question of fact, and
that the Court erred in point of law in overruling
waiver.

It will be noted that for the reasons stated the
Supreme Court did not pass upon the meritorious
questions involved in this appeal.

CONCLUSION.

The appellant, therefore, respectfully sub-

mits that the Supreme Court erred as pointed

out in the foregoing brief, and that for said

reasons the judgment should be reversed and

for nothing holden.

Respectfully submitted,

GREEN & GREEN,
Attorneys for Defendant-Appellant.

HARRY GREEN,
Of Counsel.






