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 GENERAL PROVISIONS

19:36-1.1 Purpose and applicability of rules

(a) These rules are promulgated by the New Jersey
Schools Construction Corporation (the “Corporation”), a
subsidiary of the New Jersey Economic Development Au-
thority (the “Authority””) to implement Section 5(s) of the
Educational Facilities Construction and Financing Act, P.L.
2000, ¢.72, N.J.S.A. 18A:7G-5(s) (the “Act”). Section 5(s) of
the Act provides that school districts which are eligible for
early childhood program aid (ECPA) may propose commu-
nity early childhood education facility projects for facilities
owned and operated by community providers. Such projects,
when reviewed and approved by the Commissioner of Edu-
cation, shall be eligible for State support under the Act, and
either undertaken by the Corporation or, at the Corpora-

“ tion’s discretion, ' delegated to the community provider.
. Whether the project is constructed by the Corporation or by

the community provider, the Corporation is required under

“the Act to enter ‘into an agreement with the -district, the

Commissioner of Education, and the community provider in
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“order to effectuate the project. The agreement will take the

form of a grant agreement in the event of a delegated
project and an implementation’ agreement if the Corpora-‘ :
tion itself undertakes the project. The Act also requires asa -~

- condition of providing - State support for any such project
that the State support must be repaid by the community

provider under certain circumstances, such as the pl’OjeCt no

longer being used for its mtended purposes.

(b) Any school district and communtty provrder seekmg ‘
to initiate a community early childhood education facilities -

. » proyect to be funded under section 5(s) of the Act shall at a

minimum comply wrth the requtrements of the: chapter, as’

. apphcable

» .19.36-1.2 Constructron of rules

This chapter shall be liberally construed to permnt the

Corporation to drscharge its statutory functlons under the
Act . - , ‘

l9°36—13 Detinrtrons .

~ - The following words and terms, when used in this chapter,
shall have the following meanmgs unless the context clearly
’mdlcates otherwrse :

. “Abbott’ dlstnct” means a school dtstrlct as defmed in
o NJSA 18A7F-3 : R

: “Act” means the Educatronal Facnlmes Construcnon and’ ,
Financing Act, Pl... 2000 .72, NJ S.A. 18A: 7G—1 et seq .

“Approved costs” means the costs of the commumty early o

. childhood education facilities project included in the ap-

- proved budget and the initial project report which are

approved by the Department as eligible costs to be paid
from the State share pursuant to N.J.S.A. 18A:17G-5, unless
disallowed by the Department prror to closeout as prowdedv B

herein.

_*“Authority” rneans the New Jerse Economtc Deve|o -
ty Y- P

ment Authority established pursuant to PL. 1974, c80‘

_ (NJSA 34:1B-1 et seq.). |

“Authortzatron-to-proceed” means a nottce to the com-
munity provider from the Corporation directing the commu-

nity provider to commence: performance of its responsibili-
ties pursuant to the grant agreement. There may be separate

authorizations-to- -proceed as the commumty early childhood
" education facilities project progresses and according to the

procurement, contract award, or other acnon authonzed

“Authonzed officer” means

1. With respect to_the commumty provrder, any per- ’
son or persons authorized pursuant to a resolution of the

governing body of the community provider to perform any

act or execute any document relating. to a grant agree-

ment or unplementauon agreement

2. Wrth respect to the drstnct, any person or persons

~ authorized pursuant to a resolution of the governing body

of the district to perform any act or execute any document

and

3. With respect o the Cdrporation, any person"or

persons authorized to' perform any act or execute any
document relattng to the grant agreement or tmplementa- o

- tion agreement

"Bond counsel” means any lawyer or ﬁrm of lawyers o
S natlonally recogmzed in the field of mumclpal t“mance and
; satrsfactory to the Authonty :

“Bonds” means bonds issued by the Authonty pursuant to

'N.JS.A. 18A:7G-14, proceeds of which may fund all or part -
of the State share of the eligible costs of the commumty .
,.early chttdhood educatlon factltttes pro_;ect i

“Budget” means the budget for pre-development costsT

approved by ‘the Department SR

“Change order” ‘means a written order, dtrectmg or au-

thorizing some change to a contract, including, but not
limited to. an increase or decrease in the scope of work to
~ be pertormed by the design consultant or the contractor, as .

" the case may be, or an acceleration or lengthemng of time -
for the performance of such work, or for a change in‘the :
‘sequence in whrch such work is. bemg performed '

“Closeout” means . the process by ‘which the Corpor ation .
- determines that the community provider has completed all
apphcable admrmstratlve actions and all requlred work :

“Commlssloner” rneans the Commnssroner of the New"
" Jersey Department of Educatron or designee. :

relating to the grant agreement or the implementation -~ ™
agreement, mciudmg the school busmess admtmstrator, Lo Tl

“Commumty early chlldhood education facrhty meansa o

facility in° which early childhood education programs are

- provided to three and/or four-year-old children under con- o
" tract with an-ECPA district but where the facrhty is. owned
and operated by a community provider as defined in the

Act. -

“Commumty early chlldhood educatlon facrltttes prOJect v
- or “community provider project” means a school facilities .
project consisting of the - rehabilitation of or addition to - _
existing facilities in' which early childhood education- pro-
- grams are provnded to” preschool students under contract
“with an ECPA district, but which are owned and operated -

by a commumty provrder, as. defmed in the Act

“Commumty prowder” means a pnvate entlty whrch ‘has -
contracted ‘to ‘provide. early childhood educatton programs o
“for an ECPA district: and whtch - ‘
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1. Is licensed by the New Jersey Department of Hu-
man Services to provide day care services pursuuit to
N.J.S.A. 30:5B-1 et seq.; and

2. Is a tax exempt, nonprofit organization, as defined
in the Act.

“Completion date” means the date specified by the com-
munity provider and the district for final completion of the
community “early childhood education facilities project,
which may be changed as provided in the grant agreement
for a Corporation-delegated project. o

“Compliance period” means the period commencing upon
execution of the grant agreement or the implementation
agreement and ending 20 years after final completion, dur-
ing which period the community provider is obligated to
comply with the applicable agreement and may be liable for

repayment of the State share to the Corporation, as evi-

denced by the note and mortgage, in the event of a default
under the applicable agreement.

“Construction contract” means the agreement between

the community provider and the contractor governing the
construction of all or a portion of a delegated community
early childhood education facilities project, and any docu-
ments attached thereto and amendments thereof. There may
be one or more construction contracts for a community
early childhood education facilities project.

“Consultant” means a consultant, including a design con-
sultant, engaged by the community provider for a delegated
community early childhood education facilities project pro-
viding professional services associated with design and con-
struction administration, alteration, or renovation of real
property, as well as incidental services that members of
these professions and those in their employ may logically or

~ justifiably perform. A consultant may provide services in-

cluding studies, investigations, feasibility studies, evalua-
tions, consultations, planning, programming, conceptual de-
signs, plans and specifications, cost estimates, construction
management, inspections, shop drawing reviews, preparation
of operating and maintenance manuals, and other related
services. There may be one or more consultants engaged for
the community early childhood education facilities project.

“Contract” means any contract between a contracted

party and the community provider for the delegated commu- -

nity early childhood education facilities project. The term
“contract” includes the design consultant contract, the con-
struction contract and any other agreements between:

1. The community provider and its consultants;
2. The community provider and its contractors;

3. The contractors and their subconsultants and sub-
contractors; and '

4. The consultants and their subconsultants and sub-
contractors.

36-3

“Contracte% party” means. a consultant, contractor, and
their subcons*ltants and subcontractors and any other party
providing material or services to the community provider in
connection with the delegated community early childhood
education facilities project.

“Contractor” means that person or firm engaged by the
community provider to undertake the construction of a
delegated community early childhood education facilities

project. There may be either a single “general” contractor

who has overall contractual responsibility for delivering all
of the construction services needed to complete a communi-
ty early childhood education facilities project or there may
be multiple contractors who have responsibility for deliver-
ing particular| aspects of a community early childhood edu-
cation facilities project.

“Corporation” means the New-Jersey Schools Construc-
tion Corporation, a subsidiary of the Authority created by
on August 13, 2002 pursuant to N.J.S.A.
34:1B-159 to carry out the Authority’s responsibilities under
Act except for the power to incur indebtedness.

“Current working estimate” or “CWE” means the reason-
able estimated cost to complete a. community early child-
hood education facilities project as determined by the De-
partment and includes the cost of construction, permits, site
development,| furnishings, -contingencies, professional fees
and any other similar types of costs. The CWE is as set forth
in an initial and final project report and may be adjusted
from time to |time as provided in the applicable agreement
entered into by the community provider, the district, the
Department and the Corporation. '

“Delegated community early childhood education facili-
ties project” |or “‘delegated community provider project”
means a community early childhood education facilities
project that the Corporation in its discretion delegates:to be
undertaken by the community provider. '

: “Départme t” means the New Jersey Department of
Education.

“Department rules” means rules issued by the Commis-
sioner and/or|the State Board of Education that govern the
financing, construction and maintenance of community early
childhood education facilities projects.

“Design consultant” means the licensed architect or engi-
neer or other consultant selected by a community provider
to provide design services and/or construction administra-
tion services in connection with a delegated community
early childhopd education facilities project pursuant to a

“design consultant contract.

‘v‘Design consultant contract” means an agreement be-
unity provider and a design consultant for
design of a delegated community early childhood education
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facilities project and any documents attached to such agree-
ment and any amendments to such agreement.

- “Disbursement” means a release of a portion of a.grant to
‘a community provider or to a consultant or to a contractor
- to pay for approved costs. '

“DOL” means the New Jersey Deypart'm‘ent.of Labor.

“Due date” means the date established pursuant to a
grant agreement when the district and the community pro-
vider shall submit the completed community early childhood
education facilities project application to the Department.

“ECPA district” or “Early Childhood Program Aid dis-
trict” means, under this chapter, a local or regional school
district established pursuant to Chapter 8 or Chapter 13 of
Title 18A of the New Jersey Statutes, a county special
services school district established pursuant to. Article 8 of
Chapter 46 of Title 18A of the New Jersey Statutes, a
~ county vocational school district established pursuant to
Article 3 of Chapter 54 of Title 18A of the New Jersey
Statutes, or a State-operated school district established pur-

“suant to N.J.S.A. 18A:7A-35 et seq., that qualifies for early

childhood program -aid pursuant to N.J.S.A. 18A:17F-16.

“Event of default” means any event specified in N.J.A.C.
19:36-6.1 or 6.2, :

“Final completion” means that point in time when -all
requirements of all contracts for the delegated community
early childhood education facilities project have been per-
formed; all items on the punchlist have been performed,; all
manuals, warranties and as-builts have been delivered; any
and all liens have been released; and when a certificate of

occupancy, continued use, or completion has been issued.

“Final project report”
‘Department as required by the Act,
18A:7G-5(s)(3), upon approval of the detailed plans and
specifications and the determination of the CWE, and any
amendmients thereto by the Department, upon apphcatlon
by a community provider. :

- “For cause” means a material breach of contract by the

community provider or any suspension, revocation or lapse
of the community provider’s license to provide day care
services, .

“Governmental authority” means the United States, the
State of New Jersey or any political subdivision thereof, and
any agency, department, commission, board, bureau or in-
strumentality that has jurisdiction over a community early
childhood education facilities project or any part thereof or
over the design, construction, equipping use.or occupancy of
the community early childhood education facilities project.

Supp. 11-17-03

means- the report issued By the
NJSA.

“Grant” means the funds to be provided to a community
provider by the Corporation to pay for design and construc-

tion -of a delegated community early childhood education

facilities project (including any pre-development grant
funds) pursuant to-a grant agreement.

“Grant agreement’” means the grant agreement among
the Corporation, the ECPA district, the Department, and

the community provider setting forth the contractual terms

and conditions under which the Corporation funds the State
share of the costs of a delegated community early childhood

- education facilities project. For Abbott districts, the grant

agreement may provide for a pre-development grant. .

“Implementation agreement” means the agreement
among the Corporation, the ECPA district, the Department,

and the community provider setting forth the contractual--

terms and conditions under which the Corporation funds the
State share of the costs of a community early childhood
education facilities project undertaken by the Corporation.

“Initial project report” means the report issued by the
Commissioner to the Corporation approving a community
early childhood education facilities project and-establishing
the current working estimate and State share in aocordance
with' N.J.A.C. 6A:26~3.11(b).

‘fLand” meanS'a.‘community provider's right, title and:

interest in the real property upon which a community early
childhood education facilities project is located.

“Local share” means the total costs of a community early
childhood education facilities project less the State share as
determined by the Department pursuant to Section 5(s) of
the Act.

“Mortgage” means the mortgage granted by a community

provider to the Corporation, executed pursuant to the appli-
cable agreement, which shall be a lien upon a community
early childhood education facilities project and the land to

secure the community provider’s State share repayment

obligation under the note.

“Note” means the promissory note executed by the com-

munity provider pursuant to the applicable agreement to-

secure repayment to the Corporation of State share in the
event of default under the applicable agreement durmg the
compliance period.

“Pre-development activities” means the activities that

must be undertaken prior to submitting a community early
childhood education facilities project to the Department for
approval and calculation of reasonable estimated costs. Such
activities include, but are not limited to, site analysis (for
example, invasive and non-invasive environmental analysis),
remediation and site development, feasibility studies (for
example, to determine the viability of new construction

versus rehabilitation), and pre-development design work.
. The Corporation may: either undertake such activities or, at

its discretion, delegate them to the community provider.

364
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“Pre-development costs” means costs assocnated with pre-
development activities, including fees for the services of
consultants, design consultants, legal fees and costs of ob-
taining zoning and planning board reviews and permit ap-
provals, and other allowable costs, incurred by a commumty
provider or the Corporation before the Department’s issu-
ance of a project report. "

“Pre-development design work" means the desngn work

performed by a design consultant in preparation of a project .

application to the Department, including, but not limited: to,
a conceptual site plan, educational speclfrcattons, and sche-
matic plans. -

“Pre-development grant” means the amount of Corpora- -
tion funding for approved pre-development costs to com-

plete a community early childhood education facilities pro-
ject application for a-community provider early childhood
education facilities project under contract with an Abbott

district, included in the budget approved by the Department

with the project proposal, and provided to the community
provider pursuant to a grant agreement

“Preschool contract” means the contract between the
ECPA district and the community provider to provide pre-

school programs to the ECPA district, as further descrlbed ,

in NJAC. 6A:10-3.2(c).

“Project appllcatlon” means the application submltted to
the Department by the community provider and the ECPA
district pursuant to' NJ.A.C. 6A:26-3.11(a) to obtain De-
partmental approval of a community early childhood edu-
cation facilities project, and all documents required or sub-
mitted in support thereof.

“Project proposal approval” means the proposal aeceoted
by the Department approving pre-development funding to a

community provider undertaking a proposed community.
early childhood education facilities project under contract

with an Abbott district. A project proposal approval de-
scribes and approves the nature and scope of a proposed
project, approves the budget, and estabhshes the amount of
the pre-development grant.

“Punchlist” means the Iist, prepared before final comple-
tion of a community early childhood education facilities
project, of incomplete or defective work to be performed or
remedied by a contractor to reach final completion of the
community early childhood education facilities project.

“Repayment obligation” means the community provider’s
obligation upon default under the applicable agreement and
under this chapter to repay the amount of the State share
disbursed by the Corporation for the community early child-
hood education facilities project, plus- the costs to the

Corporation of the default, which repayment obligation is .

evidenced by the note and the mortgage. executed by the
community provider in favor of the Corporatlon under this
chapter. :

36-5

“Reqtlest'for p,ayme’nt” means a staternent by a communi-
ty provider as required under the grant agreement, request-
ing that grant funds be disbursed by the Corporation for

“approved costs, which shall provide a complete description

of the approved costs to be paid and shall be certified by an

' authorlzed officer of the commumty provrder

“State” means the State of New Jersey

“State parttes” means the State of New Jersey, the Au-
thority, the Corporation, the Department, and any and all

. agencies, agents, instrumentalities, officers and employees of -
- the State of New Jersey, the Authonty, the Corporatlon, and '

the Department 3

“State share” means the States proporttonate share of

~ the reasonable, estimated costs of a community early child-
hood education facilities project as determined by the De-
- partment pursuant to Section 5(s) of the Act.

“Subconsultant” means a consultant to whom the eonsul-
tant subcontracts part of the work for which the consultant

is responstble

“Suboontractor” means the contractor to whom a contrac-
tor subcontracts part of the work for whtch the contractor is

responsrble

: “Suspensxon” means a temporary cessation of dnsburse-

ments to the community provider.

“Termination” means the cancellation of the applicable -
agreement as a result of an event of default or by mutual
consent of the pames pursuant to N.J.A.C. 19:36-6.4 below. .

"Unavordable delays” means any delays due to weather,
stnkes, acts of God, governmental restrictions, enemy ac-
tion, civil commotion, fire, unavoidable casualty or other

_ causes similarly beyond the control of the community pro-

vider; provided, however, that any lack of funds beyond
those funds to be provnded pursuant to the grant agreement

‘shall not be deemed a cause beyond the control of the
: commumty provnder ‘

“Unforeseen circumstances” means unavoidable delays,
or subsoil or site conditions which were undetected or
unforeseen at the time of issuance of the final project
report :

“Unit of Fiscal Integrity” means that unit wrthm the

Office of the Attomey General created by NJ. SA '
18A.7G—43 -

19:36-1.4 Compllance period and repayment obligatlons of
community provnders

(a) The community provider is responsible for complb'

“ance with the grant agreement or the implementation agree-

ment and with this chapter during the entire period begin-

-ning with execution of the applicable agreement and endmg

| Supp. 11-17-03
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20 years followmg final completion of the communlty early
chlldhood education facthtles pro;ect

(b) The commumty provnder shall be liable for repayment

‘of the State share to- the Corporation in the event of a
.default under the applicable agreement ora violation of this

chapter during the compliance period.

o (©) The’ State ,sha_re repayment’obligat_ion' shall be evi-
‘denced by a promissory note executed by the community

_provider and secured by a mortgage granted to the Corpora-

tion by the community provider. The mortgage shall be a

~ lien upon the community provider’s right, title and interest
in the community early childhood education facilities project

and the land upon which it is located, throughout the
compliance period. The Corporation may also require such

additional security from the: community provider as may be

necessary to secure the State share repayment obhgatnon

~Where the community provider’s interest in the land is a

ground lease interest, the ground lessor shall give its written
consent to the mortgage granted to the Corporation. The
~community provider shall submit the duly executed note and
mortgage, evidence that the lessor’s interest (if any) has
been subordinated to the mortgage, and ground. lessor’s

consent (if applicable) along with evidence that the mort--

gage has been submitted for recording, at the time the
“community provider requests that the Corporation execute
‘the applicable agreement. The mortgage shall be recorded
in the land records office of the county in which the
commumty early childhood education facilities project is
located. At the end of the- compliance period, provided that
" no default has occurred under the applicable agreement, the

community provider’s repayment obligation shall terminate,

the note shall be deemed sansfied and the mortgage shall

* - be discharged of record.

(d). Forjgood cause and in the best interest of the ECPA ‘

facilities needs of the ECPA district, the Corporation may

* release the mortgage and accept other security for a com-.

- munity provider's repayment obligation, and/or enter into a
‘repayment agreement with a commumty provider for pay-
ment of the grant repayment obligation in instaliments over
time, not to exceed the remainder of the comphance perlod '

19'36-1 5 Undertakmg or delegatmg of the commumty
“early chrldhood educatlon t’acllitles project

(a) Upon submnssron to the Corporatron of a project .

proposal approval and approved pre-development cost bud-
get from the Department in the case of an Abbot district, or

in the case of any ECPA district upon submission to the

Corporation of a final project report from the Department
and the availability or receipt of local support as applicable,

if any, required for the project, the Corporation shall either -
undertake- the project or, subject to (b) below, delegdte the

- project to the commumty provrder

supp. 11-17-03
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(b) The Corporation mny delegate to the commomty o
provnder the community early childhood education. facrhtres .

proyect pursuant to the followmg cntena

- The commumty provider has the appropriate prlor

expenence in undertaklng capital facrlmes projects;

2. The community provider has the current capability
~ to construct or manage the construction of the community

early chrldhood education facilities project; and

3. "The deleganon is m the best mterests of the pro-
Ject s o

19:36-1.6 Prerequlsltes for executlon of the
: implementatlon agreement by the parties and
the Corporatlon .

(a) When State share fundmg is approved for a commu-

- nity early childhood 'education facilities project under this
chapter, and the Corporation determines not to delegate the
‘project to the community provider, the Corporation shall .

prepare and transmit to the community provider, the ECPA
district and the Commissioner, an implementation agree-
ment which sets forth the terms and conditions necessary to

- effectuate the project and the amount of State share ‘fund-

(b) The ECPA district and the community provider shall

* execute the lmplementatlon agreement and submit it to the
B Corporatton : : : :

(c) The commumty provtder shall dehver to the Corpora- '

tion the followmg

1. Three copies of the lmplementatron agreement ful-
ly executed by the commumty provrder and the ECPA

2. A promnssory note executed by the community

provrder in favor of the Corporation in the amount of the

- State share, memorializing the community provider’s State

share repayment oblrgatron under this chapter,

3. A certxfred copy of a resolution of the commumty

provider board of trustees authorizing the execution and

dehvery of the |mplementat|on agreement, and the prom-

1ssory note; and

4 A certlficate executed by the authonzed ofﬁcer or

_agent cernfymg to the following: -

i All adoptrons and- approvals requlred to be gwen

vby the community provider or by any other governmen- '

tal authority with respect to the mplementatton -agree-
- ment have been obtained; - »

i Fhe communlty provnder has full Iegal rlght, pow-
. er and authonty to -enter into the implementation -

. agreement and to consummate the transactions contem-
vplated thereby, : :

36-6
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19:36-1.7

iii. The community provider holds a valid license to
provide day care services issued by the New Jersey
Department of Human Services pursuant to P.L. 1983,
c.492, and stating the license number and expiration
date; and

iv. The implementation agreement has been duly
authorized, executed and delivered by the community
provider, and “assuming due authorization, execution
and delivery by the ECPA district and the State parties,
constitutes a valid and binding agreement of community
provider enforceable in accordance with its terms, ex-
cept as the enforcement thereof may be limited by
bankruptcy, insolvency, moratorium and other laws af-
fecting the rights of creditors generally or equitable
principles, whether considered in a proceeding at law or

in equity.

(d) With regard to the community provider’s interest in

the land which shall be the site of the community early
childhood education facilities project, the community pro-
vider shall submit a duly executed mortgage, evidence of the

ground lessor’s consent (if applicable), and evidence that the

mortgage has been submitted for recording, at the time the
community provider requests that the Corporation execute
the implementation agreement. The Corporation may also
require such additional security from the community provid-
er as may be necessary to secure the State share repayment
obligation.

(e) The Corporation shall have no obligation to execute
an implementation agreement or to expend State share
unless and until the Corporation has determined that all
conditions precedent to the execution of the implementation
agreement and the expenditure of State share have been
satisfied as the Corporation may determine.

19:36-1.7 Prerequisites for execution of the grant
agreement by the parties and the Corporation

(a) When State share funding is approved for a commu-
nity early childhood education facilities project under this
chapter, and the Corporation determines to delegate the
project to the community provider, the Corporation shall
prepare and transmit to the community provider, the ECPA
district and the Commissioner, a grant agreement which sets
forth the terms and conditions of the grant and the amount
of the grant.

(b) The ECPA district and the community provider shall
execute the grant agreement and submit it to the Corpora-
tion.

(¢) The community provider shall deliver to the Corpora-
tion the following: :

1. Three copies of the grant agreement fully executed
by the community provider and the ECPA district;

2. A promissory note executed by the community
provider in favor of the Corporation in the amount of the

36-7

approved grant, memorializing the community provnder’s‘
grant repayment obhganon under this chapter;

3. A certified copy of a resolution of the community
provider board of trustees authorizing the execution and
‘delivery of the grant agreement, and the promissory note;

4. A certified resolution whereby the community pro-
vider ‘board of trustees has delegated  authority to an
authorized officer or agent for supervision of the commu-
nity early childhood education facilities project; and

5. A certificate executed by the authorized officer or
agent certifying to the following:

i. “All adoptions and approvals required to be given
by the community provider or by any other governmen-
tal authority with respect to the grant agreement have
been obtained;

ii. The community provider has full legal right, pow-
er and authority to enter into the grant agreement and
to consummate the transactions contemplated thereby;

iii. ' The community provider holds a valid license to
provide day care services issued by the New Jersey
Department of Human Services pursuant to P.L. 1983,
c.492, and stating the license number and explratxon
date; and

iv. The grant agreement has been duly authorized,
executed and.delivered by the community provider, and
assuming the due authorization, execution and delivery
by the ECPA district and the State parties; constitutes a
valid and bmdmg agreement of the community provider
enforceable in accordance with its terms, except as the
enforcement thereof may be limited to bankruptcy,
insolvency, moratorium and other laws affecting the
rights of creditors generally or equitable principles,
whether considered in a proceeding at law or in equity.

(d) With regard to the community provider’s interest in
the land, which shall be the site of the community early
childhood education facilities project, the community pro-
vider shall submit a duly executed mortgage, evidence of the
ground lessor’s consent (if applicable), and evidence that the
mortgage has been submitted for recording, at the time the
community provider requests that the Corporation execute
the grant agreement, The Corporation may also require
such. additional security from the community provider as
may be necessary to secure the State share repayment
obligation.

(e) The Corporation shall have no obligation to execute a
grant agreement or to disburse grant funding unless and
until the Corporation has determined that all conditions
precedent to the execution of the grant agreement and the
disbursement of grant funds have been satisfied as the
Corporation may determine.
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19.36-1.8 No assrgnment of the appllcable agreement or
- grant by community providers -

The commumty provnders shall not assngn the applncable‘

agreement or its right to receive State share under either

the implementation agreement or the grant agreement with-~

out the written approval of the ECPA district, the Corpora-
tion, and the Department. The Corporation may, as provid-

ed by State law, assign the applicable agxeement to another - .

mstrumentahty of the State.

19'36-1.9 Drsclosure and publlclty

(a) Apphcatlons and submissions received by the Corpo-
‘ration under this chapter which are government records as

_ defined in the Open Public Records Act (P.L. 2001, c.404) -
shall be made available to persons who request them as

prowded by State law.

(b) Press releases and other public dlssemmatlon of infor- -
mation by the community provider or the ECPA district
concerning the community early childhood education facili- -

ties . project shall ncknowledge Corporatlon financial assis-
tance. ,

(© To the ‘extent permitted by local zonihg- ordinances,

the community provider shall erect a sign provided by the

' Corporatlon on the site of the community early childhood

education facilities project which acknowledges Corporation
: financral assistance to the project.

' 19:36-1.10 Access and record retentron

(a) This section shall apply to delegated commumty early
childhood educatlon facilities projects.

(b) The Corporatnon, the Authority, the Department, the :

Unit of Fiscal Integrity, the DOL, and their duly authorized

, agents may, at their discretion and cost, ‘investigate, audit,

- examine and inspect the activities, documents; work product

arising from audits, records and accounts (pertaining to the - ‘
community provider project) of the community provider, the

- ECPA district and all contracted parties involved with the
community - early childhood education facnhtres project as
further set forth below

I They shall have the right to enter upon and exam- -

ine, inspect or audit the community early childhood edu-
~cation facilities project at reasonable times and upon
- notice but shall not be required to do so if in their sole
_judgment such notice and times cannot . ‘be provided

" 2. They shall have the right to make any copies or

abstracts of any document, record or account relatmg to

the community provider project.

~ (c) The responslbllmes of the commumty provnder, the

ECPA district, and/or the contracted parties with regard to
. access to the dctivities, documents, records, and accounts -
pertaining to community- provnder projects include, but are .

not Ilmlted to, the following: -

OTHER AGENCIES
1. The party having custody of the requested docu-
ments, records, accounts, or conducting the activities, as

the case may be, shall furnish facilities for such access,
inspection and document reproductnon

© 2. The community provider shall include in all con-
tracts a provision requiring contracted parties to permit -

the Corporation, Authority, the- Unit of Fiscal Integrity,

~the - Department, the DOL, and their duly authorized

agents to investigate, audit, examine and ‘inspect in such
‘manner an_d‘ at such tim‘es as these parties deem neces-
sary. : o R

(d) The community provider and the E.CPA district shall .

keep those records and accounts and shall require all con-
tracted parties to keep those records and accounts for the

,commumty early childhood education facilities project as

necessary in order to evidence compliance with the Act, the
grant agreement, and all applicable rules and requirements.

~ Financial records, supporting documents, and all other rec-

ords of the community provider, the ECPA district and the

contracted parties which relate in any way to the community -

early childhood education facilities project and/or to the

-grant shall. be retained  for 10 years following closeout,
provided, however, if any litigation, claim or audit relating’

- to the community early childhood education facilities project
. and/or to the grant is commenced pnor to closeout, such -
" records and documents shall be retained until all litigation,
- claims or audit ﬁndmgs mvolvmg the records have been fully
e resolved : :

SUBCHAPTER 2. PRE-DEVELOPMENT |
ACTIVITIES UNDERTAKEN BY'
COMMUNITY PROVIDERS

19:36-2.1 Eligibility for pre-development fi_rndilrg
(a) The Corporation shall provide funding to community
providers under contract with Abbott districts for the costs

- of certain pre-development activities approved by the De-

partment which are required to prepare and submit commu-
nity early childhood education facilities project applications

to the Department for commumty provider pro,ects under .

NJSA. 18ATG-5(s).

(b) Commumty pro,vrders-‘under contract with ECPA dis-

‘tricts which are not -Abbott districts shall undertake and.

fund all pre-development. activities required to complete a

community provider project application without requesting . o

pre-development grant funding from the Corporation. The

. community provider and the ECPA district may request in
~ the project application to the Department that eligible pre-

development costs be credited toward the local funding of

‘the project once those costs are allocated to the applicable

project and the pro;ect has been approved by the Depart-
ment. .
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(c) For commumty providers under contract wnth Abbott

districts, the Corporation shall either undertake and fund
such activities or, at its discretion, delegate suchactwntnes to
the community provider to be funded through a pre-devel-
opment grant conditioned upon compliance with this sub-
chapter. The delegation criteria shall be the same as set
forth in N.J.A.C. 19:36-1.5(b). '

(d) The pre-development activities of a community pro-

vider developing a community provider project under con-

tract with an Abbott district which may be funded by the
Corporation pursuant to this subchapter are:

1. Site analysis, including non-invasive and invasive
environmental analysis, relating to the use of community
provider owned or leased land for purposes of undertak-
ing a community early chlldhood education facilities pro-
ject on the site;

2. Consultant fees for fe'asibility studies, such as a pre-

construction evaluation to determine whether, because of -

health and safety, efficiency, or cost it would be more
feasible to rehabilitate or construct an addmon to a
community provider facility; '

3 Design consultant fees for pre-development design
work; o

4. Consultant fees related to any necessary remedia-
tion and/or site development work to prepare the land for
construction;

S. Legal fees and costs incurred to obtain local zoning

and site plan approvals and State or local permits; and

6. _Other eligible costs approved by the Department in
the approved budget which would necessarily be incurred
by the community provider after the date of execution of
the grant agreement and before the submission of the
community early childhood education facilities prOJect
application to the Department. .

(e) The following expenditures will be deemed ineligible )

for pre-development funding by the Corporatlon

1. The Corporation will not fund or reimburse for the
community provider’s costs related to the acqulsmon of
land.

2. The Corporation will not fund or reimburse the
community provider’s costs related to the acquisition of a
facility.

3. The Corporation will not fund or reimburse the
community provider for the costs of demolition or envi-

ronmental remediation on the site of the community early’

childhood education facilities project which is performed

prior to approval of the community early childhood edu- -

cation facilities project -application by the Department.

36-9
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19:36-2.4

Pre-development grant agreements with
community providers and Abbott districts

(a) The Department shall provide a project proposal
approval and approved pre-development cost budget to the

‘Corporation on each proposed community provider project

planned by an Abbott district which has been approved by
the Department for Corporation fundmg of pre-develop-
ment activities. The Corporation shall either undertake such
activities or, at its discretion, delegate them to the communi-
ty provider. In the case of delegation, the Corporation shall
prepare and transmit to the community provider, the Abbott
district and the Commissioner, a grant agreement which sets

forth the terms and conditions of the grant mcludmg fund-

ing for the approved pre-development -activities in accor-
dance with the approved budget. The proposal report and
approved pre-development budget shall be attached to the
grant agreement as an exhibit. The Abbott district and the

community provnder shall execute the grant agreement and -

submit it to the Corporation with.the documents requlred
under N.J.A.C. 19:36-1.6.

(b) The pre-development grant shall be dlsbursed to the
community provider from time to time upon community

" provider requests for payments to the Corporation as pro-

vided in the grant agreement. Grant funds shall be used only

- to pay for approved pre-development costs incurred by the

community provider in amounts not to exceed the line items

‘in the approved budget

19:36-2.3 Fundmg for pre-development desngn work of the -
delegated community early chlldllood education
facilities project
(a) For delegated pre-development desngn work, upon
receipt ‘of the executed grant agreement, the community
provider may engage a design consultant for pre-develop-

‘ment design work at a cost not to exceed the line item for

such work in the approved budget. Upon such engagement,
the community provider shall submit to the Corporation an
executed consultant certification in the form attached to the
grant agreement and acceptable documentation of insurance
coverage. Any design consultant engaged by the community

- provider must be pre-qualified by the Corporation.

' (b) The design consultant shall then prepare schematic
plans, the educational specifications, and other pre-develop-

‘ment design work for the community early childhood edu-

cation facilities project in accordance with the project pro-
posal approved by the Department, in compliance with the
N.J.A.C. 6A:26-3.11(b), and sufficient for inclusion by the
ECPA district and the community provider with the commu-
nity early childhood education facilities project application
to be submitted for approval by Departmem ' '

19 36-2 4 Funding for other approved pre-development
costs of delegated community early childhood
education facilities projects for Abbott districts

(a) Upon receipt of the executed grant agreement, the -
community provider may engage a design consultant or

Supp. 11-17-03



: 19:36—2.4,

_ OTHER AGENCIES |

_ other consultants for a feasrbrhty study or studies at a cost

not to exceed the lme ntem for such work in the approved :

budget. -

forth in N.J.A.C. 19:36-2.3. For other consultants, the

~community provider shall submit to_the Corporation all
* documentation and certifications required for the engage-

- ment of the consultant under the grant agreement.

2. Feasibility studies may include analysis of whether
the land for a proposed addition is suitable for environ-

‘mental or other reasons as a site for the pro;ect and may

also include a pre-construction . evaluation to"determine
* whether, because of health and safety, efficiency, or cost it

would be more feasible to rehabilitate or construct an
- -addition. toa commumty provider facility..

3. The Corporatlon shall assist the commumty provtd- '

- er in defining the scope.of the feasibility study, approve of
“the scope, and determine how and when the scope has
been satisfied. If, in the course of a feasibility study, the
Corporation determines that the site is unsuitable for use
for an addition to a community provider facility, it may

_require the commumty provider to terminate the feasrbm-
ty study for the site.. Coa

~(b) Upon recelpt of the executed grant agreement, the
commumty provider may engage a design consultant or
other consultants for site analysis at a cost not to exceed the
’ lme item for such work in the approved budget. -

1. The commumty provnder submnssnon and pre-quah-
fication requirements of design consultants and submis-

“sion requirements of other consultants shall be as set

forth in N.J.A. C 19:36-2.3(a) above

2 Site. analysns may mclude the non-mvaswe and inva-
sive due dtllgence and investigation prior to the use of
land for the construction of a community early. childhood

‘education facilities project. Specifically, it may consist of

activities set forth in N. J A.C. 19:36-3. 4

3 The Corpor.mon shall assist the commumty provtd-
erin defmmg the scope of the site analysis, approve of the
scope, and determine how and when the scope has been
satisfied. If, in the course of site analysis, the Corporation
‘determines that the site is unsuitable to use for an
addition to a community provider facility, it may require

the community provrder to termmate the site analysts for

’the site.

(c) Upon receipt of the executed .grant agreement, the -

community provider may engage a design consultant or

other . consultant for pre-development consultant: services
* relating to remediation and/or site- development needed to
 prepare the land for construction.

B N The community provrder submrssron and pre-quah-. '
fication requirements for design consultants shall be as set -

1. The community: provider submission and pre-q_uali-"

fication requirements for design consultants and. submis-
sion requirements for other consultants shall be as set
- forth in N.J.A.C: 19:36-2.3 and (a) above.

2. The Corporation shall assist the' community'pro‘vidQ '
er in defining the scope of services, approve of the scope, -

.and determine how and when the scope has been satis-

fied. Tf, during the course of such services, the Corpora- -

tion determines that the land is unsuitable for use as a
site for a commumty early childhood education facilities
project, it may require the community provider to termi-

nate the consultant servrces related to remedratlon and/or '

site development.

(d) The community provnder may request drsbursement of

pre-development grant funds to pay reasonable legal costs

- not to exceed the line item for legal fees included in the
»approved budget for legal work related to the site proposed -
for the project,- including preparatlon of plannmg, zoning

Cand permnt apphcattons . '

(¢) The community provrder may request pre-develop-

ment grant disbursement for other approved costs included -
as line items: in the approved budget which costs are in-
~curred after executing the  grant agreement and before
~ submitting the community early childhood education facnh-
ties project applrcatron to the Department

»l9:36—2 5 Due date for the commumty early childhood

- education facilities project application

(@) A commumty provnder, which receives pre-develop-‘

ment grant funding from the Corporation under this sub-
chapter, is requn'ed to pursue the approved pre-develop-

~ ment activities diligently and to complete and submit a

community early childhood educatlon facilities project appll-

cation to the Department by the due date established in the -
" grant agreement. In the event that the. Corporatlon funds
~ and undertakes, rather than delegates, the pre-development
actlvrties, the Corporatton may also under the implementa-

tion agreement require the community provider to submit a
commumty early childhood education facilities project appli-
cation by a due date after completlon of. the pre-develop—

»ment acttvmes

- (b) The commumty prowder shall give’ prompt written
~ notice to the Department and the Corporatron of any delay
. in submitting the application, and request an extension of -

the due date. Requests for extension for good cause or due

to unavoidable delays may be granted by the Corporatron,' ‘

provided that no request for an extension: setting: the “due

date later than six months from the date of the grant
agreement or the completion by the Corporation of the pre-. .

development activities' may be granted without the written

consent of both the Corporation and the Department

() A fallure to submtt a complete and satrsfactory com-

munity early childhood education facilities project applica- - -
tion or a written request for extension by the due date or ..
- any extended due. date shall be an._event of default- under e

-the grant agreement or the rmplementatlon agreement

Supp. ll_—l;lv-03 o o - 36-10



' 19:36-3.'4

EARLY CH[LDHOOD EDUC. FACILITIES

SUBCHAPTER 3. FUNDING APPROVED
~ COMMUNITY EARLY CHILDHOOD
EDUCATION FACILITIES PROJECTS

19:36-3.1  Eligibility for corporation grant funding

(a) The ECPA district and community provider shall
obtain approval of the community early childhood education
facilities project from thé Commissioner ‘pursuant - to
N.ISA. 18A 7G-5(s) and N.J.A.C. 6A:26-3.11.

(b) The ECPA district and community providér shall
obtain from the Corporation a copy of the Commissioner’s
initial project report issued to the Corporation including a

determination of the current working estimate of the total -

costs of the community early childhood education facilities

project and the State share of the approved costs pursuant .

to N.J.S.A. 18A:7G-5(s) and N.J.A.C. 6A:26-3.11(d).

(c) Any appeals by the ECPA district: reéarding ‘any of

the above approval required to be obtained by the ECPA
district from the Department for the community early child-
hood education facilities project shall have been taken and
completed at the highest level of appeal so that a final
nonappealable order shall have been issued establishing

approval for the community early childhood education facili-

ties project and determination of estimated costs and State
support. ‘ .

(d) In the case of an ECPA district where local support is
required, the community provider, shall provide 'evidence
satisfactory to the Corporation that the local share is avail-
able to the community provider for expenditure first before
the Corporation begins to dnsburse the grant funds.
19:36-3.2 Initial project report, execution of the grant or:
implementation agreement

(a) Where a grant agreement was previously executed by
the pames in conjunction with a pre-development grant as
provided in N.J.A.C. 19:36-2, the initial project report shall
be attached thereto as an exhibit and the grant amount shall
be adjusted to equal the State share as set forth in the initial
pro;ect report. The community provider shall execute. a
promissory note in favor of the Corporation and the amount
of the State share. The note previously executed by the
community provider memorializing the ‘obligation to repay
the pre-development grant shall be returned to the commu-
nity provider.

(b) Where a grant agreement has not been executed
pursuant to N.J.A.C. 19:36-2, upon receipt by the Corpora-
tion of the Department’s initial project report, the Corpora-

-tion, after determining to delegate the project, shall prepare

and transmit to the community provider, the ECPA district
and_the Commissioner, a grant agreement which sets forth
the terms and conditions of the grant, the amount of the
grant, attaching: the initial project report as an exhibit. The
ECPA district and the community provider shall execute the
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grant agreement and submit it to the Corporation with the
documents requlred under N.J.A.C. 19:36-1.7.

(c) The Corporatlon shall have no obhgatlon to execute a
grant agreement or to disburse grant funding unless and
until the Corporation has determined that the local share (if
any) is available to be expended by the community provider
prior to the disbursement of grant funds, and all conditions
precedent to the execution of the grant agreement and the
disbursement of funds have been sansﬁed as the Corpora-
tion may determine. .

(d) In the event that the Corporatlon determines to
undertake, rather than delegate, the project, the Corpora-
tion shall attach the initial pro;ect report to the implementa-
tion agreement. The community provider shall execute a
promissory note in favor of the Corporation in the amount
of the State share: The Corporation shall have no obligation
to execute an implementation agreement.or to expend State
share unless and until the Corporation has received the local

‘support from the community provider, and all conditions

precedent to the execution of the implementation agree-
ment and the expenditures of State share have been satlsfied

~ as the Corporatnon may determine.

19:36-3.3 Dnsbursement of the grant

(a) The grant shall be in the amount of the State share as
approved by the Department, which may be reduced by the
Department upon final completion based upon the final

“audit.

.(b) Disbursement of grant funds shall be made in accor-
dance with the provisions of the grant agreement, at inter- -

‘vals as work progresses and expenses are incurred by the

community provider and approved by the Corporation for

payment.- Total disbursements shall not exceed the grant

amount and, in any case, shall not exceed the State share.
No disbursement of the grant shall be made until the
Corporation receives all documentation required for that

disbursement as provided in the grant agreement. Where

local support is required, the co'mmunity provider shall
provide evidence that the local support is available for
expenditure first before the Corporanon begms to dxsburse,

‘ the grant funds. -

(c) A grant disbursement shall only be nlade for'ap-

- proved costs that have already been incurred by the commu-

nity provxder :

(d) Neither the ECPA dlstrlct nor the commumty provnd-'

" er shall have a legal or eqmtable interest in the assets or in

any amount on deposit in the funds and accounts of the
Corporatlon or the Authority.

- 19:36-34 Closeout procedures

(a) Closeout shall occur when the community early
childhood education facilities project has reached final

- completion, and all applicable administrative actions and all -

required work have been completed by the community pro-

~vider. This process shall mclude the steps enumerated be-

low:
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1. In the event there are any grant proceeds which
have not been. expended on approved costs, such. unex-
pended grant proceeds shall be released to the Corpora-

tion and the amount of the grant shall be reduced by the-

amount of the unexpended proceeds.

2. The community provider shall refund to the Corpo-

ration any grant funds spent on any costs which were

disallowed by the Corporation as not being approved -

costs. Such refunds shall be made within 30 days of the
request by the Corporation.

3. Promptly after final completion, the community
provider shall submit to the Corporation and-the Depart-

ment the final audit of the community early childhood

education facilities project prepared by an independent
auditor licensed in the State of New Jersey.

~ 4. Once a final audit has been submitted by the
community provider, reviewed by the Department, and
the final State share is approved by the Department, the
Corporation retains the right to recover from the commu-
nity provider any amount of grant funds disbursed for
-costs disallowed by the Department,

. 5. The Corporation may requiré additional informa-

tion from the ECPA district, the community provider, or

its consultants and contractors and/or retain any grant
amount not disbursed until the final audit is completed to
the satisfaction of the Corporation and the Department,
the State share is finally determined by the Department
and the Corporation has been fully reimbursed for disal-
lowed costs. ’ '

SUBCHAPTER 4. SPECIFIC REQUIREMENTS
FOR COMMUNITY PROVIDERS
UNDERTAKING COMMUNITY EARLY
CHILDHOOD EDUCATION FACILITIES
'PROJECTS WITH CORPORATION FUNDING

19:36—4.1. General provisions

(a) The Corporation shall describe the phases of the
‘community early childhood education facilities project in the
grant agreement, including a design phase and a construc-

tion phase, and shall provide that the community provider

‘receive a written authonzatlon-to-proceed from the Corpo-
ration before commencing the construction phase, including
any demolition and remediation set forth in (b) below.

1. After the Corporation receives satisfactory evidence
that the design phase of the project is completed, as
certified by the design consultant, the: Corporation may

issue to the community provider an authorization-to-pro-.

»ceed with the construction phase.

- Supp. 11:17-03

2. The Corporation shall be under no obligation to

reimburse .the community provider for costs incurred for

* work performed prior to the issuance of a written authori-

zation-to-proceed with such work. No grant funds shall be

disbursed until the community provider has executed a

note in favor of the Corporatnon as requnred pursuant to
N.J.A. C 19:36-1.7.

(b) Before requesting. an authorization-to-proceed’ with
any demolition, environmental remediation, or construction
of improvements on the land approved as the site of the
community early childhood education facilities project, the .
community provider shall demonstrate to the Corporation
that it holds title to the land or shall submit a copy of a fully

-executed lease evidencing a leasehold interest in the land

for a lease term which is at least co-terminus with the
compliance period. No grant funds shall be disbursed for
demolition, environmental remediation or improvements.on
the land, until the community provider has executed a
mortgage secured by the.land in favor of the Corporation,
and submitted it for recordmg, as requlred pursuant to

N.JA.C. 19:36-1.7.

(c) The Corporation shall establish a completion date for
the community early childhood education facilities project in
the grant agreement and the community provider shall, with
all due diligence, undertake to design, construct, and com-
plete the community early childhood education. facilities
project in accordance with the grant agreement and the
plans and specifications approved by the Department '

(d) The community prov:der shall execute written con-
tracts with its consultant(s), and contractor(s), in form and
substance satisfactory to the Corporation and shall appropri-
ately monitor their performance to assure that time sched-
ules are being met and that the completion of the communi-
ty. early childhood education facilities project will occur in a
timely, efficient and effective manner. In the event of
default of any contracted party under any contract, or in the
event of a breach of warranty with respect to any contract,
the community provider- shall reasonably exhaust the reme- .
dies against the defaulting contracted party and against. any
surety for the performance of such contracts. The communi-
ty provider shall diligently prosecute or defend any action or
proceeding, or take any other action involving the contract-
ed party, that the commumty provnder deems reasonably

necessary.

(e) The c‘ommunity prov_ider _shall promptly notify the
Corporation in writing of events or proposed changes in the
scope of the delegated community early childhood edu-
cation facilities projects, the schedule for completion and/or .
any other significant changed. conditions concerning the
delegated community early childhood education facilities
project, including material delays, damages, -or litigation
resulting from contract defaults or breaches of warranty by

. its contractors, and any unforeseen circumstances as defined -

inNJ.A.C. 19:3641..3. :
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(f) Change orders for delegated community eztrly child-

hood education facilities projects including, but not limited
“to, the following, shall be approved by the Corporation,
which approval shall be granted only upon a determination

ists:

1. Change orders that, lin the aggregate, increase: the .

amount of the original award of any individual contract,
or of the entire project, by greater than 20 percent;

2. Change orders that eliminate or affect the project
scope that is the basis of the Department’s determination
of the State share as issued in the final project report; or

3. Change orders that impact the number, size, config-
uration, location or use of educational spaces.

®) Change orders for community early childhood edu-

cation facilities projects, whether constructed by the Corpo- _
ration or delegated to the community provider, if impacting -

educational adequacy (the number, size, configuration, loca-
tion or use of educational spaces) shall be reviewed and
approved by the Department prlor to -such change being
made.

19:36-4.2 Contract requirements .

(a) The community provider shall be responsible  for

awarding and executing written contracts for the design,
construction, furnishing and equipping the community early
childhood education facilities project, and all other matters
incidental to completion of the community early childhood
education facilities project, in compllance with the grant
agreement and this chapter. o

(b) The design consultant retained by the comrnumty. S
provider to prepare the detailed plans and specifications for .

submission to the Department pursuant to N.J. A.C
6A:26-5.4 shall be pre-qualified by the Corporatton '

(c) The community provider and its consultants of con-
tractors shall not contract with or purchase furnishings,
equipment or supplies for the community early childhood

education facilities project from any person or firm who has
been debarred, suspended or disqualified from contracting :

by the State, the Corporation, the Authority, or any agencles
of any State or the Federal government.

(d) The community pro‘vrder shall require all proposed
consultants, contractors and subcontractors, vendors and
suppliers to submit a sworn statement by.the contractor, or
an officer or partner of the contractor, indicating whether or
not the contractor is, at the time of the bid or prior to
- execution of the contract in the case of contracts not
required to be bid, included on the State Treasurer’s, the
Corporation, the Authority’s, any agencies of any State or
the Federal government’s list of debarred, suspended or
disqualified bidders. The community provider shall immedi-
ately notify the Corporation' whenever it appears that a
proposed contractor is on the Treasurer’s, the Corpora-
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by the Corporatron that an extraordinary circumstance ex-

tion’ 'Sy the Authonty s, any agencies of any State or the
Federal government’s list of debarred suspended or disqual-
ified bidders as a result of action taken by any agency. The
Corporation reserves the right in such circumstances to
immediately suspend such contractor from contracting and

‘to take such other action pursuant to NJ.A.C. 17:19-3 and
any apphcable rule issued by the Corporatron

(e) The commumty provnder shall msert in all contracts, v
and shall cause all contractors and. consultants to insert in
all of their contracts with all subconsultants and subcontrac-

tors, a clause statmg

. “A cont_ractor may be debarred, suspended or disqualified

from contracting with the Corporation and working on the
community early childhood education facilities - project if

. found to have committed any of the acts listed in N.J.A.C.
17:19-3.1 et seq. and any applicable regulation issued by the'

Corporatron ”

(f) The commumty provider shall require its contractors
and consultants to obtain and maintain all llcenses, pemuts,

~certifications, authorrzatrons, or any documents requtred by

all governmental authorities wherever necessary. The com-
munity provider shall promptly notify the Corporation and

*‘the Unit of Fiscal Integrity in writing of any disciplinary
_ action against itself or, if it has knowledge of, any contract-

ed party or any change in the status of any license, permit, -
or other authorization required for the commumty early
cluldhood educatlon facllmes pro;ect :

(g) Al contractors and subcontractors performing work

‘on the community early childhood education facilities pro-

ject shall be registered with the New Jersey Department of
Labor pursuant to N.J.S.A. 35:11~56. 48 et seq. The commu-
nity provider shall not hire any contractor or subcontractor
to perform any work on the community early childhood

* * education facilities project who is listed or is on record in

the Office of the Commissioner, DOL, as having failed to
pay prevailing wages in accordance with the provisions of
the New Jersey Prevailing Wage Act. All construction con-

tracts and subcontracts- shall contain proVisions stating: '

“The contractor and the subcontractors, as applicable,

- shall comply with the New Jersey Prevalhng Wage Act,

N.JS.A. 35:11-56.25 et seq.”

(h) All contracts shall contain provisions that the con-

~tracted party shall comply with the anti-discrimination provi-

sions of the New Jersey Law Against Discrimination,
N.J.S.A. 10:5-1 et seq. During the design and construction
of the community early childhood education facilities pro-

_ ject, the community provider and the contracted parties
 shall abide by the following provusrons and shall include the

followmg provisions in all contracts:

Supp. 11-17-03



193642

1. “The community provider and its contracted parties
shall not: discriminate against any employee or applicant
- for employment because of age, race, creed, color, nation- .

- -al origin; ancestry, marital status, affectronal -or ‘sexual

- orientation or sex. The community provider and ‘its con- -

-~ tracted parties shall take affirmative action to ensure that

_such appltcants are recruited and employed, that employ- -

- ees are treated during employment without regard to their
. age, ‘race; creed, color, national origin, ancestry, marital

status, affecttonal or sexual orientation or sex. Such action
shall include, but not be limited to, the following: employ-

ment, upgradrng, ‘demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay

or other forms of compensation; and selection for train- .
ing, mcludmg apprenticeship. The commumty provnder '
‘and its contracted. parties agree to' post in conspicuous

“places, avarlable to émployees and applicants for employ-

‘ment, notices to be provtded by the contracting officer
~ setting forth the provtsrons of thrs nondrscnmmatton
R v‘clause &

- age, race, creed, color, national origin, ancestry, mantal
status, affectional or sexual orientation or sex.”

3. “The community provrder and its contracted p’arties'

- shall send to each labor union or representatrve of work-

~ ers with. whom they have a collective bargaining agree-

‘ment or other contract or understanding, a notice, to be
provrded by the community provider, advising. the labor

~ union or workers representative of the community provid-

~_er's and its contracted parties'- commitments under the

. grant ‘agreement and shall post copies of the notice in

*_conspicuous places avarlable to employees and apphcants
for employment

- (i) The commumty provrder shall mclude the followmg
- statement in-each contract awarded by the community pro-

vider in connection wrth the. communtty early chrldhood

o educatron facllrttes project:

“This contract or subcontract may be funded in part wrth .
“funds from the New Jersey Schools Construction Corpora-
tion. Neither the State, the New Jersey Schools Construction R
* Corporation, nor any of its departments, agencies, board

" members or employees is, or will be, a party to this contract
- or subcontract or any lower tier contract or subcontract.
~ This contract or subcontract is awarded-to implement the

~ provisions of N.JS.A. 18A:7G-5(s), and the (contractor)
(subcontractor) (consultant) (subconsultant)-agrees to com-,..- »

" ply wnth the regulattons promulguted thereunder.
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(i) The community provider shall include in all contracts

a provision stating: “All contracted parttes agree to execute -
'certlficatrons, to maintain records:for at least 10 years, to
provide access;’ 10 permit reproductlon, audit, examination - -

or inspection of records, and to disclose information per-

. taining to the community early childhood education facilities

project to the Corporation, the Authority, the Unit of Fiscal
Integrity, the Department, the DOL, and therr duly ‘author-
ized agents at the times and in the manner specified by the

‘Corporation in the grant agreement and i in Subchapter 1 of :
__NJAC 1936” : '

(k) The communlty provrder shall mclude a provrsron in

each contract awarded in connection with the community -

_early chrldhood.educanon. facrlrttes pro;e,ct wlnch states'

“Thts contract may be. assrgned by the commumty provtd- o
er to the New Jersey Schools Construction Corporatron. ‘
‘ _upon notice to the contractor ,

2. “The commumty provnder and its contrdcted parties

~ shall, in all solicitations or advertisements for employees .-

- placed by or on behalf of the community provider and its
contracted parties state. that all- qualified applicants will

~ receive consideration for employment without regard to

(l ) The Corporatton may impose such other condtttons -
upon the community provider and the contractors, consul-
-tants, subcontractors and subconsultants performing. work

on the commumty early childhood education facilities pro-

“ ject as may be necessary and appropnate to implement the
~ " laws of the State and effectuate the purpose and mtent of -
" the Act '

' l9.36-4.3 Addittonal contract requlrements l’or pro,]ects

wrth current workmg estlmate of $500 000 or -
-more

(.t) Where the Department has determmed in the rmttal'
‘ "pro;cct report that the current working -estimate for the,_

community early childhood education -facilities- project is
. anticipated to equal or exceed $500,000, the commumty
‘ provtder must comply with the followmg requrrements

1. The request for btds for consrructron of the com-

munity early childhood education facilities pro;ect shall be "’j i}
publicly advertised by the. community. provider. and sealed
 bids shall- be solrcrted based upon wrttten bld specrﬁcaa

ttons, >

2 All bldders on the construction contract shall sub-
- mit an uriconditional certifi ed check, cashier’s check, or

bid bond in an amount of 10 percent of the bidder’s base

“bid but not in excess of $20,000. Such bid guarantee

serves as a, guarantee _that, should a bidder’s bid be

_aceepted the brdder wrll execute and eomply with the‘_'" o

o contract-
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19:36-4.5

3. All bidders on the construction contract shall sub-
mit a sworn statement by the bidder, or an officer or -
partner of the bidder, indicating whether or not the

bidder is, at the time of the bid, included on the State
Treasurer’s, the Corporation’s, the Authority’s, any agen-
cies of any State or the Federal government’s list of
debarred, suspended or dnsquahﬁed bidders as a result of

action taken by any agency. Bid specifications for the

community early childhood education facilities project
* shall also state that the community provider shall immedi-
ately notify the Corporation whenever it appears that a
bidder is on the Treasurer’s, the Corporation’s, the Au-
thority’s, any agencies of any State or the Federal govern-
ment’s list of debarred, suspended or disqualified bidders
as a result of action taken by any agency. The Corpora-
tion reserves the right in such circumstances to immedi-
ately suspend such bidder from contracting and to take
such other action pursuant to NJ.A.C. 17:19-3 and any
applicable regulation issued by the Corporation;

4. All bidders on the construction contract shall be
registered with the New Jersey Department of Labor
pursuant to N.J.S.A. 35 11-56.48 et seq.;

5. The construction contractor recommended to the
Corporation by the community provider for award of the
construction contract, and any subcontractors performing
work in the four branches specified in N.J.S.A.

18A:18A-18, shall be pre-qualified pursuant to the Cor-

poration’s pre-qualification process;

6. The community provider shall recommend to the

Corporation the award of the construction contract to the
responsible bidder selected through competitive bidding
whose bid is most advantageous to the Corporation and
the community provider, considering price and other fac-
tors, as the term “other factors” is’ defined in NJ S.A.
34:1B-5.7(d); and

7. Before performing any work under the construction

contract, the construction -contractor shall obtain and

submit to the Corporation payment and performance
bonds in the amount of the contract price, issued by a
surety licensed to issue such bonds in this State, which
shall name the commumty provider and the Corporatlon
as obligees.

19:36-4.4 Specific requirements for demolition and
environmental remediation contracts

(a) Where the project report includes approved costs for
demolition and/or environmental remediation activities, the

community provider may request the Corporation’s approval -

to engage contractors or consultants duly licensed or certi-
fied in this State to undertake such work, prior to and
independent of, the award of the construction contract for
the community early childhood education facilities project.

Community providers must solicit at least three price quotes

from ellglble contractors or consultants to obtain competi-
tive prnces
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(b) When requesting authorization-to-proceed with any
demolition or environmental remediation on the approved
site of the community early childhood education facilities
project, the community provider shall demonstrate to the
Corporation that it holds title to the land or shall submit a
copy of a fully executed lease evndencmg a leasehold interest
in the land for a lease term which is at least co-terminus
with the compliance period. No grant funds shall be dis-
bursed until the community provider has executed a mort-
gage on the land in favor of the Corporation, and submitted
it for recording, as required by N.J.A.C. 19:36-1.7.

-(c) All contracts with demolition contractors or environ- .
‘mental consultants must comply with the requirements of
N.J.A.C. 19:36-4.2 and must be submitted to the Corpora-

- tion for approval prior to execution by the community

provider. Any contract where the price equals or exceeds

- $500,000 must be awarded as provided for construction

contracts and meet all requirements for construction con-
tracts set forth in N.J.A.C. 19:36-4.3. The contract may be
executed by the .community provider, and work may be
authorized to commence when an authorization~to-proceed
with demolition or envnronmental remediation is issued by

‘the Corporatlon ﬁ

(d) A copy of the fully executed contract for demolition
or environmental remediation shall be submitted to the
Corporation when grant funds are first requested for this

work. .

' 19:36-4.5 Détniled pians and speciﬁcaﬁons; final project

report .

(a) The commumty provnder shall submit multiple copies
of the detailed plans and specifications for the community
early childhood education facilities project to the Corpora-
tion and the Department with an updated current working
estimate, as required in the grant agreement. In the event
that the Corporation itself undertakes the project, the Cor-
poration shall submit such plans and specifications along

~with an updated cost estimate to the Department. Detailed

plans and specifications must be sealed by a licensed engi-
neer or architect, and must meet the requirements of the
Department for Corporation school facilities projects under
NJ.A.C. 6A:26-5.4(a), other than requirements expressly
waived in the grant agreement.

(b) Thereafter, the final project report issued by the

- Department to the Corporation pursuant to N.J.S.A.

18A:7G-5(s) and N.J.A.C. 6A:26-3.11(e) shall be attached

~ to the applicable agreement as an exhibit. In the case of a
~delegated project, the grant amount shall be adjusted to
equal the State share as determined by the Department in

the final project report. The grant amount shall not be
increased thereafter unless an amended final project report
is issued by the Department as provided in N.J.A.C.
19:36-4.6. In- the event of a project that the Corporation

‘ undertakes, State share shall be adjusted as determined by

the Department.
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19:36-4.6 - Petition for amended final project report

-(a) The community provider and the ECPA district may ‘

petition the Department and the Corporation for an amend-
ed final project report under the following circumstances:

1. Local officials, such as the municipal code enforc-
ing agency, have required material changes to the plans
and specifications previously approved by the Department
which affect the number, size, location or proposed use of
the educational spaces;

2. - After competitive bidding, the award of the con-
struction contract to the bidder recommended by the
' community provider would reduce the contingency line to
‘less than 80 percent of the contingency amount approved
by the Department in the final project report; or

3. Due to unforeseen circumstances during the con-
struction phase, the community provider anticipates that
one or more change orders or additional contracts will be
required to complete the community early childhood edu-

- cation facilities project, which, when taken together with
all other change orders and contracts previously ap-
proved, would reduce the balance in the contingency line
to zero and would exceed the total amount of project
costs approved by the Department. Due to these unfore-
seen circumstances, the community early childhood edu-
cation facilities project may not be completed in accor-

. dance with the approved plans and specifications unless

_the final report is amended to increase the amount of the
State share and/or the local support or to incorporate
" changes to the plans and specnfxcatlons for the community
early childhood education facilities  project whlch will
- reduce costs. -

(b) Under the circumstances described in (a) above, the
community provider may submit to the Department and to
the Corporation - (with a copy to the ECPA district) a
petition for an amended final project report. In the event of
a project that the Corporation itself undertakes, the Corpo-
ration submits the petition on behalf of the community
provider.  The petition shall fully describe the proposed
changes to the community early childhood education facili-
ties project, the increased costs to be included in the final
project report, and shall discuss-any proposal for changing
the plans and specifications to reduce costs or for funding
the increased costs from. non-State sources. The community
provnder shall ‘provide such additional documentation as
may be requested by the Corporation and/or the Depart-
ment during their review of the petition.

- (¢) Any amended final project report issued by the De-
partment to the Corporation shall be attached to the grant
agreement or. the implementation agreement as an exhibit,

and the State share shall be adjusted as determined by the -

- Department in the amended final project report.
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19:36;4.7 Specific requirements for purchases of
equlpment and furnishings

(a) Where the final project ' report mcludes approved

costs for equipment and furnishings, the community provid-

er may order from vendors or suppliers independent of the
construction contract. Community. providers must solicit at
least three price quotes from ehglble vendors or suppl:ers to
obtain competitive prices.

(b) All contracts with vendors or suppliers for such equip"-_ ‘
ment or furnishings must be assngnable to the Corporation .

upon notice to the vendor or suppher

(¢) A copy of the fully executed contract and/or invoices
showing actual delivery of the furnishings or equipment to
the address of the community early childhood education
facilities project shall. be submitted when requestmg dis-
bursement of grant funds for such purchases.

(d) The commumty provider is respo‘nsnble for safe deliv-
ery, storage, and installation of the equipment and furnish-
ings ‘at the community: early- childhood education facilities

project and for hazard insurance covering any loss or dam-

age to furnishings and equipment.

SUBCHAPTER 5.  OPERATION OF THE

COMMUNITY EARLY CHILDHOOD
~EDUCATION FACILITIES PROJECT
DUR]NG,THE COMPLIANCEPERIOD :

19:36-5.1 Covenants of the commumty prov:der

(a) The community provnder shall operate and use the
community early childhood education facilities project to

- provide educational services to early childhood education

students under contract with the ECPA district throughout
the compliance period. :

','(b) Throughout the ,c'om'p"liance period, the community

provider shall ensure that the community early childhood
education facilities project is properly maintained so that its
useful life can be achieved and shall ensure that all warran-
ties remain in full force and effect. The community provider

shall establish dates for equipment testing, acceptance peri- -

ods, warranties and instructional requirements and shall
thereafter maintain the community early childhood edu-
cation- facnlmes pro;ect in accordance therewnth

(c) The" commumty provnder is requnred to. nonfy the

Corporation in writing within 10 business days if any of the -

followmg events occur durmg the compliance period:

1. The community pruvtders license to provnde day

care services lapses, or is suspended or revoked by the-

New Jersey Department of Human Services;
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2. The tax-exempt status of the community provider is
terminated,

3. The community provider’s contract with the ECPA

district is breached, suspended, terminated or not re- -

newed;

- 4. The community early childhood education facilities

_ project is partially or completely destroyed or condemned,

or ceases to be used for the educational purposes of this

program for any reason and the cessation of use is

anticipated to continue for more than 180 consecutive
days;

S. The community early childhood education facilities
project- is under contract to be, or is sold, leased or
transferred to an entity which is not a tax-exempt non-
profit organization or a governmental unit; or

6. The community provider is acquired by or merged
with another legal entity, or is dissolved, liquidated, or

adjudicated insolvent or bankrupt, or files a petition in_

bankruptcy under the U.S. Bankruptcy Code.

(d) The community provider shall not take any action or
omit to take any action which would result in any bonds
issued by the Authority losing their exclusion of the interest
from Federal gross income for purposes of Federal income
taxation. The community provider shall submit information
at the times and in the manner as may be required by bond
counsel, from time to time.

(e) No official, employee or agent of the community
provider who is authorized in his or her official capacity to
negotiate, make, accept or approve or to take part in such
decision regarding a contract funded in whole or in part by
the Corporation in connection with the community early
childhood education facilities project shall have any finan-
cial or other personal interest in the contractor or vendor
receiving the grant funds. "

(f) The community provider shall promptly report in
writing to the Attorney General, the Unit of Fiscal Integrity
and the Executive Commission on Ethical Standards - the
solicitation of any fee, commission, compensation, gift, gra-
tuity or other thing of value by any State officer or employ-
ee or special State officer or employee from any contracted
party or recipient of grant funds.

(g) The community provider shall not influence, or at-
tempt to influence or cause to be influenced, any State
officer or employee or special State officer or employee in
his or her official capacity in any manner that might tend to
impair the objectivity or independence of judgment of said
officer or employee.

19:36-5.2 Covenants of the ECPA district

(a) The ECPA district shall notify the Corporation in
writing within 10 business days if any of the following events
occur during the compliance period:
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1. The ECPA district suspends, terminates, cancels, or
decides not to renew its contract with the community
provider for any reason. If such action was taken for
cause as defined in this chapter, the ECPA district shall
notify the Corporation of the material facts; or

2. The community early childhood education facilities
project is partially or completely destroyed or condemned,
or ceases to be used for the educational purposes of this
program for any reason and it is anticipated that the
cessation of use shall last for more than 180 consecutive
days.

(b) No official, employee or agent of an ECPA district
who is authorized in his or her official capacity to negotiate,
make, accept or approve or to take part in such decision
regarding a contract funded in whole or in part by the
Corporation in connection with the community early child-
hood education facilities project shall have any financial or
other personal interest in the contractor or vendor receiving
the grant funds.

(c) The ECPA district shall promptly report in writing to
the Attorney General, the Unit of Fiscal Integrity and the
Executive Commission on' Ethical Standards the solicitation
of any fee, commission, compensation, gift, gratuity or other
thing of value by any State officer or employee or special
State officer or employee from any contracted party or
ECPA district officer or employee.

(d) The ECPA district shall not influence, or attempt to
influence or cause to be influenced, any State officer or
employee or special State officer or employee in his or her
official capacity in any manner that might tend to impair the
objectivity or independence of judgment of said officer or
employee.

SUBCHAPTER 6. DEFAULT, TERMINATION, OR
CESSATION OF APPROVED USE DURING
THE COMPLIANCE PERIOD »

19:36-6.1 Events of defauit under the grant agreement

(a) Any of the: following events which occur during the
compliance period shall constitute an event of default under

the grant agreement:

1. The community provider has failed or fails to ob-
serve and perform any duty, covenant, condition or agree-
ment on its part to be observed or performed under the
grant agreement, which failure shall continue for a period
of 30 days after written notice specifying such failure and
requesting that it be remedied is given to the community
provider by the Corporation, unless the Corporation shall
agree in writing to an extension of such time prior to its
expiration. However, if the failure stated in such notice is
correctable but cannot be corrected within the applicable
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period, the Corporation may not unreasonably withhold
its consent to an extension of such time up to 120 days

~ from delivery of the written notice referred to above or if -

corrective action is instituted by the community provider
within the applicable period and diligently pursued until
- the event of default is corrected; - :

2. Any representation made to the Corporanon by or

on behalf of the community provider or the ECPA district -

: -,'j_contamed in the grant agreement, or in any certification
furnished in compliance with the grant agreement is false
. or misleading in any material respect; '

3. A written report or recommendation is made to the
Corporation by the Unit of Fiscal Integrrty or other law
‘enforcement agency that:

i. The grant was obtained by fr aud or

_Gross abuse or corrupt practlces have occurred
in the administration of the commumty early childhood
education facilities project;

4. Subject to unavoidable delays as det‘med
" NJ.AC.- 19:36-1.3, the construction of the commumty

“early childhood education facilities project has not com- -

menced within the time provided in the grant agreement;

5 Subject - to unavoidable  delays as defined in
: NJ A.C. 19:36-1.3, the construction of the. community -

~ early " childhood education - facilities ‘project has not
“reached final completnon on or before the completion
, date estabhshed in the grant agreement;

6. The community provider has utilized grant ‘monies
.for costs other than approved costs as def‘ ned i in N J. A C.
' 19 36-13; : :

7. ‘Work on the commumty early chlldhood educanon -

facilities project has ceased without good cause as deter-
. mined by the Corporation. The term “good cause” shall

include, but not be limited to, unforeseen circumstances -

as defined in N.J.AC. 19: 36-1.3;
8. The community provrder has contracted with - any

~person or firm which, at the time of entering into such’

contract. has been debarred, suspended or disqualified, or
with a firm which has not been pre-qualified, when pre-
qualtficatlon is required under N.J.A.C. 19: 36-4;

9. The community provider has disbursed, or author-

ized the disbursement of, grant monies to a contracted
party which is debarred, suspended or disqualified from

State, Corporation, or Authority contracting, or to a firm

~which- has not been pre-qualified, when pre-quahfrcatxon
~is required under N.J.A.C. 19:364;

- "10. The commumtyprowder fall,s to. permit Depart-

ment, the Corporation, the Authority, the Unit of Fiscal

_ Integrity, or the New Jersey Department of Labor access-

to records or inspection of the site as required in N.J.A. C
19 36-1.10; :

11. The commumty provxders hcense to. provrde day .

care services lapses or is revoked or suspended by the
. New Jersey Department of Human Servrces,

Supp. 1»'1-’17703 .
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O’I‘HER AGENCIES B

12 The tax~exempt status of the commumty provnder '

s termnnated

13. The community provrder S preschool contract with.

the ECPA district for use of the community early child-

hood education facnlrty to provide. early childhood edu- -

cation services to preschool students is suspended or
terminated or not renewed for cause as deﬁned in
N.J.A.C. 19:36-1.3; :

14. The commumty early childhood educatlon facrhty'

is parttally or completely destroyed or condemned and is
not restored to use within 180 days; ' .

15. The community early childhood educatlon facxhty
ceases to be used for the approved educational purposes
of this program for any reason for more than 180 consec-

- utive days, and the community provider fails to obtain

Department approval of an alternative use plan or fails to
implement an approved alternative use plan, or fails to

' comply with an approved repayment plan, all as provrded -

- in N.JAC. 19:36-6.3 and 6.5;

16. The commumty early childhood educatlon facility -

and/or the land is sold, leased or otherwise transferred to

- an entity which is not a tax-exempt non-proﬁt orgamza- ,

tion or a governmental unit;

17. Grant funds have been drsbursed for pre-develop- o
" 'ment costs pursuant to N.J.A.C. 19:36-2, but the ECPA

district and the community provider have failed to submit

a community early-childhood education facilities project

appllcatlon by the due date or any extension thereof as -
_ provided in N.J.A.C. 19:36-2.5, or the ECPA district and

the community provider have submitted a project applica- -

tion which was-denied by the Department pursuant to the

_ Act, and no extension of time to cure. defects in the ‘
. _project apphcatlon has been granted or.

18, The commumty provider is dlssolved llqurddted -

-or adjudicated insolvent or bankrupt, or files a petmon in
' bankruptcy under the U. S Bankruptcy Code -

Events of default under the lmplementatnon '
‘agreement

'Any of the events set forth in N.J. AC. 19: 36-6. l(d)l 2
12, 13, 15, 16 and 18, which- occur during the’

10, 11,
comphance period shall constitute an event of default under
the 1mplementanon agreement ' :

19'36-6.3 -Grant termination, suspenslon and other
* remedies_ for default of the grant agreement

(a) When an event of default shall have occurred, the .

Corporation may suspend or-terminate the grant agreement,
withhold further payments ‘thereunder, and  prohibit the

community provider from incurring additional obligations of

grant -funds - pending - corrective action by the community
provider. The Corporatron shall promptly notify the commu-
nity provider, in writing, of its determination to suspend or

terminate the grant agreement due to an event of default, -
- and the reasons for the action, together with the date on
whxch the suspenston or termmatlon shall take effect.
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(b) Upon termination of the grant agreement, the com-
munity provider shall waive payment by the Corporation of
any undisbursed balance of the grant.

(c) Upon termination of the grant agreement, the Corpo-
ration may make written demand upon the community
provider that the amount’ of the grant disbursed by the
Corporation shall be immediately due and payable by the
community provider together with any costs to the Corpora-
tion resulting from an event of default by the community
provider. The Corporation may authorize reduction of the
community provider’s repayment obligation based upon the
number of years that the community early childhood edu-
cation facilities project has actually been used for approved

early childhood educational programs in proportlon to the

compliance period.

(d) The Corporation may suspend the grant and, upon

* written notice to the community provider and the SCPA

district, withhold grant disbursements or any portion thereof
where it determines that an event of default has occurred,
or a community provider has failed to comply with any
provision of the Act, any condition of the grant agreement
or any requirement of this chapter.

(¢) At the option of the Corporatibn, in its sole discre-

tion, the Corporation may, upon the occurrence of an event

of default, without prejudice to any other rights or remedies,
take an assignment of any of the contracts in order to
complete the community early childhood education facilities
project, and the community provider shall take whatever
actions are necessary. in order to ensure the proper assign-
ment to the Corporation of such contracts.

(f) Upon suspension or termination of the grant agree-
ment, the community provider shall pay to the Corporation,
promptly on written demand, the reasonable fees and ex-
penses of attorneys and other reasonable expenses incurred
by the Corporation in the collection of the repayment of the
grant or in the enforcement of performance or observation
of any other duties, covenants, obligations or agreements, of
the community provider upon an event of default.

(g) In addition to any action suspending or terminating
the grant, the Corporation retains the right to pursue any
and all other remedies for default under the grant agree-
ment, or for violation of this chapter, as may be available
under State law as warranted, including foreclosure of the
mortgage granted to the Corporation pursuant to this chap-
ter.

19:36-6.4 Remedies for default of the implementation
~ agreement

(a) When an event of default shall have occurred, the
Corporation may suspend or terminate the implementation
agreement and without further State share thereunder. The
Corporation shall promptly notify the community provider,
in writing, of its determination to suspend or terminate the

36-19

implementation agreement due to an event of default, and
the reasons for the action, together with the date on whlch
the suspension or termination shall take effect.

(b) Upon termination of the lmplementatlon agreement,

-the -community provider shall waive payment by the Corpo-

ration of any further State share

" (¢) Upon termination of the lmplementation agreemeht,
the Corporation may make written demand upon the com-
munity provider that the State share expended by the Cor-

-poration shall be immediately due and. payable by the
_community provider together with any costs of the Corpora-

tion resulting from an event of default by the community
provider. The Corporation may authorize reduction of the
community provider’s repayment obligation based upon the
number of years the community early childhood education
facilities project has actually been used for approved early
childhood education programs in propomon to the compli-
ance period. .

(d) The Corporatlon may suspend the unplementatxon
agreement and, upon written notice to the community pro-
vider and the ECPA district, withhold State share or any
portion thereof where it determines that an event of default
has occurred, or a community provider has failed to comply
with any provision of the Act, any condition of the imple-
mentation agreement or any requirement under this chap-
ter. ' ' -

(e) Upon suspension or termination of the implementa-
tion agreement, the community provider shall pay to the
Corporation, promptly on written demand, the reasonable
fees and expenses of attorneys and other reasonable ex-
penses incurred in the collection of the repayment of State
share or in the enforcement of performance or observation
of any other duties, covenants, obligations or agreements, of
the commumty provnder upon an event of default.

) In addmon to any action snspendmg or terminating

the implementation agreement, the Corporation retains the

right to pursue any and all other remedies for default under
the implementation agreement, or for violation of this chap-

ter, as may be available under State law as warranted,

including foreclosure of the mortgage granted to the Corpo-
ration pursuant to this chapter.

19:36-6.5 Non-renewal of the community provider’s
contract by the ECPA district; alternative use
during the compliance period

~ (a) Should an ECPA district determine not to renew the
preschool contract with a community provider for reasons
other than for cause as defined in N.J.A.C. 19:36-1.3, or the

‘community provider project ceases to be used for the pur-

poses approved by the Department for more than 60 con-
secutive days for any reason for good cause during the com-
pliance period, the Corporation shall ask the community
provider to submit an alternative use plan to the Corpora-

Supp. 11-17-03
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tion and the Department within 60 days. The comniunity
“provider may seek approval of an alternative use plan which

~will provide for the use of the community early childhood ™

education facilities project during the compliance period by
any non-profit community provider or governmental entity

for any educational purpose which serves children in an

ECPA district as approved by the Department. If an alter-
native use plan is proposed and approved, the grant or. im-
.plementanon agreement shall be modified in writing to in-
. corporate the terms of the approved alternative use plan
. and the community prowder shall promptly |mplement the
approved plan. :

(b) Where no alternative use plan is tlmely submltted or

the alternative use plan is not approved by the Department
within six months of the date the community early childhood
education facilities project was last used to provide services
under contract with an ECPA district or for other approved
purposes, or where the approved alternative use plan is not
implemented by the community provider within 60. days
after the Department approval, the Corporation may de-

clare an event of default and demand repayment of State

share or msutute other remedies.

: (C) The Corporation may reduce the community provid- ,
~er’s repayment obligation based upon the number of years

that the community early childhood education facilities pro-
ject has actually been used for educational programs ap-
proved by the Department in propomon to the compliance
_perlod :

(d) The Corporation. md‘y enter into a repayment agree-

ment with the community. provider for repayment in install-
ments over time, not to exceed the remainder of the comph-
ance period.

() When the. ECPA district notifies the Corporation in
writing that the ECPA district has acted to suspend, termi-
nate, or has denied renewal of the community provider's
contract for cause as defined in NJAC. 19:36-1.3, the
Corporation may declare an event of default and invoke its

remedies under N.J.A.C. 19:36-6.2 or 6 4 without requesting -

an alternative use plan from the commumty provider under
this section.

Supp. 11-17-03

S . OTHERAGENCIES,

. 19:36-6.6 - Termination of the grant agreement or the

‘implementation agreement by mutual agreement

The Corporation, the Department, the community provid- '

er and the ECPA district may terminate the grant agree-

ment or the implementation agreement when all parties

agree that the continuation of the community early child-

hood education facilities project would not produce benefi-
- cial results commensurate with the further expenditure .of
funds. The Corporation and the community provider shall

agree upon the conditions for termination including the date

on which the termination shall take effect. The closeout
provisions, and the provisions.for non-renewal of the com-. -
" munity provider's contract by the . ECPA dlstrnct in this

subchapter, shall apply

- 19:36-6.7 Appeals

(a) Appeals’ arlsmg from decnsnons of the Corporatlon
may be requested in writing, and an. opportumty given for

‘an informal hearing on the papers, in person or via tele-

phone with Corporation staff. Such written request for.an

informal hearing must be made within 30 days. of receipt of

the Corporatlon ] decnsxon ,

- (b) In the event of dn adverse decnsnon after an mformal :
hearing under (a) above, or if a district or community
_provider determines not to seek an informal hearing, and

providing further, that the dispute or controversy is a con-

‘tested case, as defined in N.J.S.A. 52:14B-2(b), a district or

community provider may request, within 90 days of the
written decision resulting from the informal hearing or the
determination of the Corporation if any. informal hearmg is

‘not sought a formal hearmg

(c) Upon ﬁlmg of an initial pleadmg ina contested case;
the Board of the Corporation may by resolution either
retain the matter for hearing directly or transmit the matter

~ for hearing before the Office of Administrative Law. Such |
hearings shall be governed by the provisions ‘of the Adminis-

trative. Procedure "Act, NJ.S.A. 52:14B-1 et seq. and

" 52:14F-1 et seq., and the Umform Admm:stratnve Proce-
~ dures Rules, NJ AC l 1. -

() Every determmcmon of a dlspute or controversy aris-
ing from this chapter by the Corporation, constltutmg final =

agency action by the Board, shall be embodied in a written
_decmon which shall set forth findings of fact and conclu-

sions of law pursuarit to the apphcable rules of the Office of

Admmlstratlve Law
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