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· ~otice o.f Appeal. 

Nrw Jlrrsry &nprttttt <ttnurt 
PASSAIC COUNTY. 

ELIZABETH NoGRADYJ adminis-
tratrix ad prosequendum of 
·the E,state of MICHAEL No-
GRADYJ deceased, , 

Plain tiff-Appellant, 

vs. 

The ERIE RAILROAD Co., corpor-
. ation, and WALTER HUNTJ 

Defendan ts-Appellees. 

To HOBART & MINARDJ 

, 

Action at Law 

Notice ·of 
Appeal. 

Attorneys for Defendants-Ap ;pellee.s . 

. Sirs: 

Take notice that the 1p1aint.iff, Elizabeth No-
grady, admini.str .atrix ad prios!equendum of the es-
tate of Michael Nogrady, app ,eals to the New Jer- _ 
.sey ·Court. of Errors and' Appeals f"rom the whole 
of the ju ,d1gment entered 1 in this cause. 

WEINBERGER & WEINBERGER, -
1Counsel for Plaintiff-App ,ellant. 

D~ted May 31st, 1928. 

]0 

20 

30 

40 
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Summons. 

The St ,at,e of New J1e11s1ey .to THE ERIE RAILROAD 
C~MPANY, ,a corporation, and WALTER HUNT. 

( L.S.) 

You are 1Summoned to answer 
th-e annexed complaint. of Elizabeth 
Nogrady, administratrix ad pro.s-
equendum of t.he Estate of Michael 
Nogr .a~y in an action-at-law in the 
New Jersey Su;p,reme ·-C-ourt. 

And Tal{e Notice that unleSis you file your an-
sw·er to :s,aid -~om.plaint wit.h the Cleril{ of the Su-
p,reme Court., -at Trenton, within twenty day.s after 
the service u·pon y.ou of this. writ and the annexed 
complaint, t;he plaintiff may proceed · in the suit 
and judgment inay be -entered a.gainst you. 

20 Witness-, WILLIAM· 18. Gu :1\1:MERE, EsQ., Chief Jus-

30 

40 

tice of the Sup ,reme _ C-ourt, ~t Trenton, th-is 4tl1 
day of ,Sepr.t.ember, nineteen hundred and t.wenty-
five. · 

E.DW A·RD J. K~LLEHER, ·. 

WEiNBERGER & WEINBERGER,' 
Attorneys. 

Clerl{. 
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Complaint. 
Filed · 1Sept. 24, 1925. 

NEW _ JE ,RSEY S,UPREME C1OURT, 
r 

PASSAIC 0oUNTY. 

ELIZABETH NoGRADY, adminis-
tratrix ad priosequ;endum of 
the E 1state of MICHAEL No-, 
GRADY, deceased, 

Plaintiff, 

vs . 

. The ERIE RAILROAD ,OOMP ANY, a 
corporation, and WAL TE R 

HUNT, 
Defendants. 

:Sum 1mons issu .e·d iSeptember 4, 1925. 

Pl~1intiff, residing in the ,City of Garfield, in ' tl1e 
. County o.f Bergen _and State of Ne.w Jersey, ,siays 

that: . - ., 

1. On or about t4e 3rd day of August, 192 15, the 
plaintiff, Elizabeth Nogrady was appointed adJmin-
istratri~ 1al pro:s1equendum of the Estate of Michael 
Nogrady by the su ·rrogate of the C,ounty of Bergen 
and ,State of New Jersey. 

2. On or about the · 27th 1day o:f July, 192·5, at 
Passaic, New Jers-ey, the defendant, the Erie Rail-
road 1Comp,any, .a cor,poration, was: and still is en-
1gag~d in the business of com ·mon carrier of. pas~ 
1sen~ers .a,nd freight by railroad and as s.uch com-
mon carrier is the owner and is in control and op-

... 

10 

20 

30 

40 
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Compl .aint. 

erates a certain railroad, with its aipp ·urtenaneies 
cons 1isti~g of tracks, .s,ignals and equip ·ment, which 
1said . tracks and railroad run throu .gh the ·City of 
Pas.saic and ·Cou.nty -of P ,asisaic to the City of J er-
.sey City, in .. the County of Hudson and ' which said 
railroa,d track:s run t)lrough the City of Passaic in 

10 a general northerly an.d .s,outherly direction. · 

3. On said date the defendant, Walter I-Iunt 
"\Vas an engin ,eer on . one of th 1~ · trains 1 o:f the Ecie 
Railroad Company, a corporation, running from 
Pas,s:aic to Jersey .City as aforesaid .. · 

4. At tlhe intersection of Jefferson Street, in 
the City of Passaic, the said defendant company 
maintains and op.erates a 1certain depot or station , 

20 k:nown as t.he P,assaic station of the Erie Railroad 
,company. 

30 

5. That at said .station or depot lrnown ,a,s the 
Passaic station, passengers enter . and ; board the 
ears _ of the said d,efendant . comipany ,and alight 
therefrom -either at the station platform or at the 
adjacent wallr. 

-6. That · 011 the ~foresaid dat ,e, for a consider-
ation, the p,la.intiff'.s- int.estate, Michael Nogrady 
received and was lawfully possess~d 9f a ticket en-
titling said plaintiff's int.estate to be carried on 
that ·day in one of 1fue cars of the train ;of the de-
£end,an t covporation from Pas.s,aic aforesaid to .Jer-
sey City, in the 1County of Hudson and )State of 

' 
,/ 

New Jersey, and was 1 then and there a pa.ssen•ger -
of the ·defendant corporation. 

40 7. That at the s.aid 1station or depot referred 
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Complaint. · 

to in p,aragrap·h 5 the ,said defendant corporation, 
by its .aigent.s. and servants, and 'Yalter Hu·nt, 
caused certain of its, trains to stop and then and 
_there requested its pass1en·g:ers to board and e11ter 
the cars of the said· train to be safely and securely 
carried by the said corporation, its a:gents .and ser-
vants. 10 

8. That on the day and year aforesaid the de-
fendant cor1poration, by its agents and servants 
and W.alter Hunt, caused the said train going in 
tihe direcition of Jersey C·ity, to ,stop at the Passaic 
Station. 

9. That when said train had stop ,p,ed and while 
the said plaintiff's intestate, Michael Nogrady was 
in the act of bo,arding th •e 1said train at the said 
station at Passaic, New Jersey, as he had 
a lawful right to do; the said defendant, 
the Erie . Railroad ,Con1pany, .a corporation, 
its agent,s and servants, and Walter Hunt, 
suddenly set the train in ,1notion causin 1g 
the ·sam:e to . start with an unusual jerk 
and forcibly throwin,g tlhe said plaintiff's intestate _ 
from the step -s of the said tr.ain and · under the 
wheels of one of the cars thereof and running over 
both legs., severing them at the ankles and serious-
ly injur .ing the said intestate, Michael Nogrady as 
:a result of ,vhich the said plaintiff's intestate died-
a few ·days later on. 

20 

') O·' i) 

10. By reason of the said careless, negligent 
a~nd imp.roper op•eration of .said train, and the care-
lessn-ess .and negligence of the defen -dant'.s agents 
and s•ervants and W.alter I-Iunt to properly ascer- . 

JJ tain ,,~hether all the passengers w-er~ in safe po-

.. 
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Comp-laint. · 

,sit.ion on said train, and because of their failure 
t.o allow the said plaintiff's intestate reasonable 
time to board .said train properly, an·d because of 
their failure to give . any signal or warn-
ing of the starting of said train, and b.e-
cause of the negligence of · the defendant, 

10 · its ,agent .s .and .servants and Walter Hunt, 
wh,o were operating said · train, _ the plain-
tiff's intestate suffered the los.s, of both of his legs 
and underwent great pain and .sufferin ig a8 a re-
sult of whic ·h the plaintiff, Elizabeth Nogrady was 
obliged to ex,pend mon -ey for ,medicines, nurs-es and 
phy ,sicjans; as a result of the premises aforesaid 
plaintiff's 'intestate died. 

11. Plaintiff was obliged to und -ergo .great ex-
20 pense .for the proper funeral of the said Michael 

Nogr ·ady. 
• 

121. 'Tihe said Micha -el Nogr.ady left surviving 
him a-s his next of kin and hei~s at _ law, his wife 
and two children, w:ho have s,uffered gireat ·pecuni- · 
ary loss. 

13. That this action has been com,m·enced with-
30 in twenty-four calendar ,months next aft.er death 

of the .said Michael Nogrady. 

40 

Wherefore plaintiff d,em,and.s1 the sum of Seven-
ty-.five thousand dollars (-$75,000.00) ,dam.ages. 

WEINBERGER & WEINBER-GER, 
Attorneys of Plaintiff. · 
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Answer of Defendant, Erie Railr~ad Comp-any. 

Filed 'Sept. 28, 192,5. 

NEW JERSEY SUPREME C1OURT, 
. . 

. ·PASSAIC COUNTY. 

ELIZABETH N0GRADYJ adminis-
tratrix ad proseqwendum of 
the E,state of MICHAEL No-
GRADYJ 

Plaintiff, 

vs. 

The ERIE RAILROAD ;CI0MPANYJ .a 
corporation, and WALTER 
HUNTJ 

Defendants. 

Act.ion at Law 
Answer. 

Tlh-e defendant, the Erie Railroad Com,p-any, a 
corporation of the State _of New York:, h~ving its 
princip,al office in New ,J e-rse,y, gf the foot of P.a .. 
vonia A·v-enue, J er-sey City, Hudson ;County, for 
its answer to the com 1plaint .here1n, says that: · 

10 

20 

1. It has no k:norwledg-e or information suffi.· 3· o 
t 

I ' 

c1ent to for,m a belief as to paragraph 1. 

2. It admits, para igr.aph 2. 

3. l 1t admits p·aragraph · 3. 
,, 

4. It adm 1its that it .maintains and Qperates a 
certain depot or station l{nown as the "P.a.s,saic 
Statio -n", wh,ich station is located upon its right-
of-way west of the intersection of Jefferson ,Street; 
but denies -that said station is maintained and op- . 
erate ,d at the intersection of Jefferson Street and 

40 



8 , 

Ans1ver of Defendant) Erie Railroad Company. 

the railroad right-of-way. · 

5. It admit ,s that passengers .and intending pas-
sengers enter and board certain of its cars and 
t:rai;ns at the Passaic Station; but d~n\es that p.as- · 
sengers or inte _nding pass,engers board ; or alight 
from its- trains at the adjacent. walk : located , u,pon 

10 Jefferson Street, and it ,denies 'further that the 

20· 

. . 
plaintiff's intestate was invited to board it.s tr -ain 
at the time and place when it is alleged he u,nd ·er-
took to do so. .. 

6. It d.en.ies paragraph 6. 

7. It 1denies paragr~ph 7. , 

8. It denies paragraph 8. 

9. It denies paragra,ph 9. 

10. ~t denies para :grap ,h 10. 

11. It denies p,aragraph 11. 
I 

12. It denies 1p,aragraph 12. 

13. It 1has no k:nowledge or information suffi-
cient to form a belief as to p.aragraph 13. 

SEC lOND DEFENSE. 

The alleo-ed accident as set forth in the complaint 
30 

was du.e to contrib ,utory negligence .on the part of 
th .e plaintiff's intestate. 

THIRD DEFENSE. . -

The alleged ~ccident as set forth in the com-. 
· plaint was due to contributory negligence on the 

· p 1art of the :plaintiff's intestate in tha~ he failed to 
exerci 1se reasonable care for his own safety. 

FOURT ·H DEFENSE. 
40-

The alleged accident as set forth in the com-



, 

9 

Answer of Defendarit) Erie Raiiroad Company. 

plaint was due to contributory negligence on the 
part of tlhe plaintiff's intestate in that he was jump~ 
ing on a ,car while the same was in motion. 

FIFT'H DEFEN,SE. 

At the time of th'e aocident as alleged in the com-
plaint the plaintiff'\s intestate was a trespasser on JO 
~.he property of the Erie Railroad Company, and as 
,such, th.e only duty owin,g to him was to .refrain 
from wilful or wanton injury. T·here ,vas no such 
injury in this case . 

. SIXT1H DE,FEN:SE. 

At the tim·e of the accident. as -alleged in the 
complaint the plaintiff's intestate .was .a mere li-
cen.see on tihe property ·of the Erie Railroad Com- . 
pany, and as such, th'e only .duty owing to him was 20 
to refrain frO!m wilful or wanton injury. There 
was no such injury in this case. 

SEVENTH DEFENSE. 

At the time of the accident as alleged in the 
complaint the plaintiff'.s intestate, who was then 
not connected with or 'em·ployed upon the railroad 
of the d·efend.ant, was injured by an engine or car 
while ju,m•pin.g on a car ·while the sam.e was in mo-
tion, in violation of 1Section 55 of the Act entitled 
"An Act · ;Concerning railroads. ( Revision of 
_1903) ". 

By reason of the premis-es, the .plaintiff's intes-
tate is ,deem,ed t.o· have contributed to the injury _ 
.alle:ged to have been sustained, and the plaintiff . 
cannot ·recover there.for from the defend .ant. 

HOBART & MINARD, 
' . 

Attorneys for Defendants. 

30 

40. 
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Answer of De(endant, Walter Hunt. 
Filed Sept. ~8, 1925. 

NEW JE ,RSEY SUPREME COURT, 

. PASSAIC COUNTY. 

ELIZABETH N0GRADY, a.dminis-
10 t~atrix ad .prioseqwendum of 

the E 1state of MICHAEL No-
GRADY, deeeased, 

20 

Plaint1ff, 

vs. 

The ERIE RAILROAD C101\iIPANY, a 
- corporation, and WALTER 

HUNT, 
Defendants. 

Action at Law 

Answer. 

The defendant, Walter Hunt, residing in the 
City of Waldwick, Co11nty of Bergen and State of 
New .Jersey, for his answer · to the complaint .here-
in, .says that : 

1. · He has no knowledge or information ,suffi-
30 cient to form a belief as t.o paragraph 1. 

2. He .has no knowledge or information .suffi-
cient to fiorm a belief as to paragra.ph 2. 

3. He admits paragraph 3. 

4. He has no knowledge - or information suffi-
cient to ,form a belief .as .to para :graph 4. 

5. He has no knowledge or information suffi-
40 cient to form a belief as to paragrap-h 5. 
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' 

:Answer of Defendant, Walter Hunt. 

6. H·e denies 1paragra p,h ,6. 

7. He den~es paragraph 7. 

8. He denies para .giraph 8. 

9. He denies p:aragraph 9. 

10. H 1e :de·nies para::grap·h 10. 

11. He denieS' para .graph 11. 

12. He denies paragrap :h 12. 

13'. He has no knowledge or information suffi-
cient t.o form .a belief as to p.aragraph 13. 

SECiOND DEFENSE. 

10 

The alleged .accident .as .set forth in _ the coin-
plaint was due to contributory ne.glig .ence on the 20 
part of the plaintiff's intestate. 

THIR .D DEFENSE. 

'Tihe alleged accident as .set. forth in the eon1-
plaint "ras ··due to .contribut'Ory negligence on the 
part of t.he plaintiff's intestate in that. he failed to· 
exercise reasonable care for his own safety ~ · 

FOURTH DEFENSE. 

The alleged accident as set forth in the con1_-
plaint was due to contributory negligence on the 
part of the plaintiff's intestate in that · he was 
jumping on a car while the same was in motion. 

FIFTH DE ,FEN ,SE. 

At the time of the accident as alleged in the 
complaint the p1ai~tiff's intestate was a tres.passer 

30 

on the property of the Erie Railroad ·Company, 40 
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Answer of Def e1id.ant) Walter Hunt. 

and as such, the only duty owing to him wa:s to 
refrain from wilful or wanton injury. There was 
no such injury in this case. 

At the time of the accident as alleged in the com-
] 0 plaint the plaintiff's intestate was a mere licensee 

on the property of the Erie Railroad CompanJr, 
and as such, th.e only duty owing to · him was to 
refrain from wilful or wai;iton injury. There was · 
no such injury in this case. 

SEVENTH DEFENSE. 

Af tlhe time of the accident as alleged in the 
complaint the plaintiff's intestate, who was then 

20 ·not connected with or employed upon the railroad 
of the defendant, was injured by an engine or car 
while jumpin,g on a car while the .same was in mo-
tion, in violation of Section 5.5 of the Act entitled, 
"An Act con~erning railroads, ( Revision of 
.1903) ". 

30 

40 

By reason of the premises, the plaintiff's · intes-
tate is d,eemed to have ·contributed to the inju .ry 
alleged · to have b•een sustained, and the plaintiff 

. . 

cannot recover therefor from the defendant.. 

HOBART & MINARD, 
Attorneys for D,ef.endants. 
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Reply. 
NEW JE .RSEY SUPREME COURT, -_ 

- PASSAIC COUNTY. 

ELIZABETH N0GRADY, adminis-
tratrix ad prioseqi11endum . of . 
the E istate of MICHAEL No-
GRADYJ -•deceased, 

. Plaintiff, 

vs. 

The ERIE RAILROAD 1C0MPANY, .a 
corporation, and WALT E R 
HUNTj 

Defendants . • 

Action at. La \l 
Reply. 

1-ihe ,plaintiff replying t.o the answer filed by the 
defendant, Erie Railroad · 1Company, a corporation, 
.says: 

A·S T·O SE 1COND, THIRD, FiOURTH, FIFT ·H, 
;srxT ;H AND SE1VE,NTH DEFE ·N,SE:S. 

Plaintiff denies each and :every allegation con-
tained in said def ens es. 

10 

20 

· WEIN 1BERGER & WEINBER .GE ,R, 30 
Attorneys of Plaintiff. -

Dated: October 2nd, 1925. 

40 
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Reply. 
NEW JE 1RSEY SUPREME C1OURT, 

PASSAIC COUNTY. 

-ELIZABETH N0GRADY~. adminis-
tratrix ad prosequ.endum of 
the E,state of MICHAEL No-
GRADY) 

Plaintiff, 

vs. 

The ERIE RAILROAD C!0MPANY) .a 
corporation, and WALT E R 
HUNT) 

Defendants. 

Action at Law 

Reply. 

T!he plaintiff replying to the answer filed \ by the 
defendant, Walter Hunt, :S·ays: 

AS T·O SE 1C,OND, T;HIRD, BOURTH, FIFTH, 
iSIXT'H A 1ND SE,VE :NTH DE .FENSE ;S. 

Plaintiff denies .each and ·every allegation con-
tained in said ,def ens es . 

• 

WEINBERGER & WEINBER .GE,R, 
· Att :orneys · of Plaintiff. 

Dated: October 2nd, 1925. · 

" 
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Postea. 

NEW -JE·RSEY SUPREME C10URT, 

ERIE ~AILR0AD COMPANY, a cor-
poration, !and WALTER HUNT, 

Defendants. 

.advs. 

ELIZABETH N0GRADY, adminis-
tratrix ad prosequendum of 
the E ,s.tat.e of MICHAEL No-
GRADY1 

Plaintiff, 

No Costs. 

Action at. Law 

On Postea. 

It is ord ,ered that jud1gment be and hereby is en-
tered , in .favor of defendants and · against: the plain-
tiffs, without .costs.. · 

Entered No,vember .5, 1927. 

On motion of 
HOB ·AR·T & MINARD, 

10 

20 

' · Attorneys. 30 

40 
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Judgment. 

NEW JE ,RSEY SUPREME . COURT, . 

ELIZABETH NOGRADY) adminis-
tratrix ad proseqUi.endum · · of 
the E 1state of MICHAEL No- Act.ion at. Law 

O.n Postea. 
Plaintiff, Jud igment. for 

vs. 

ERIE RAILROAD COl\iPANY) .a cor-
poration, and WALTER HUNT) 

Defend ·ants. 

No Costs. 

D•efendants.. 
Hobart 
& Minard, 
Attorneys. 

... 

Judgment entered this fifth day of November, 
A. D . . nineteen hundred and twenty seven i:i;i favor 
of defendants and against t.he plaintiffs without 
costs. 

WM. S. GUMMERE, 
0. J. 

.. 
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Postea. 

NEW JE ·RSEY SUPREME C·OURT; 

PASSAIC COUNTY . 

. 
ELIZABETH N0GRADYj adminis-

tratrix ad pr:osequendum of 
the · E,state of MICHAEL No-
GRADY, 

Plaintiff, 

. 
vs. 

ERIE RAILR.0AD COMPANY, a cor-
poration, and WALTER HUNT, 

Defendants. 

Action at Law 
Postea . 

This case was tried before the Honorable New-
ton H. Porter with a jury at . the Passaic Circuit, 
on October 31st and November 1st, 1927. The case 
havin .g been sub ,mitted to the jury, they returned 
tlheir- verdict in favor of the defend .ant and· against 
the plain tiff. 

10 

20 

NEWTON H. PORTER, 
Supreme Court Cornrnissioner · 

Holdin ,g position as 1Ci.rcuit Court Jud .g,e. 30 

Entered this 5th day of November, 
1927, on mot.ion of 

HOBART & .MINARD, 
Attorneys of Defendant. 

40 
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Testimony. 

NEW JE ·RSEY SUPREME C·OURT, 

PASSAIC CIRCUIT. 

ELIZABETH NoGRADYJ adminis-
tratrix ad prosequendum of 

10 the E,state of MICHAEL No-

20 

30 

40 

GRADYJ 
Plaintiff,_ 

vs. 

The ERIE RAILROAD Co., a corpor-
ation, and WALTER HUNT) 

Defendants. 

Actio11 at Law 

Paterson, N. J.," Oct. 31, 1'927; 10 :00 A. M. 
Before Hon. NEWTON H. PORTER) Judge .and a 

Jury. 

APPEARANCES: 
JOSEPH J ·. WEINBERGER) EsQ.J for Plain-

tiff. 
JOHN E. SELSER) EsQ.J for Defendants. 

A jury was ·duly empanelled : and sworn. 

( Noon Reeesis) . 

Octobe·r 31, 1927; 2 :00 P. M. 
Couns1el for the respective parties , opened 

1the ca,se to the ~Tury. 
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Mrs. Elizabeth ·N ogrady-Direct. 

PLAINTIFF'S CASE. 

Mr. Weinberger: For the purpose of the 
record, your Honor please, Mr. Selser, on 
behalf of the Erie Railroad Company and 

· the other defend iant, adn1its , d•eat}h resui:ted 
from 1the injurtes s·u,stained\ in an acciden,t 
which occurred 1 on the 27th of July, 1925. 

Mr .. Selser: That i1s corr~ct; I have : a-~~Lmit-
ted that in my opening, and that he died on 
·July 29th, two ,d•ays : later. 

MRJS. ELIZABETH NOG RADY, sworn. 

Direct-examination by Mr. Weinbe _rger: 

10 

-20 
Mr. Weinberger: I desire to offer in evi-

dence at thi~ 1 time, your Honor please, the 
· ietters· of adminis 1tration ad p·rosequen·dum. 

Mr. Selser: I have no objection to the of-
fer. I will ·admi1t, so a1s niot to encumber 
the record, that Mrs ,. Nogrady is- )the admin-
iSitratrix · ad pros:equendum of the Estate of 
Michael Nogrady. 

Q. M~s. Nogra 1d•y, how old are you? A. I am 30 
32. 

Q. You are rthe widow of Mi~hael Nogrady? A. 
Yes, sir. 

Q. Your hus1ban,d was 1 killed in an · accident on 
J 1uly 27, 1925- A .. Y•es, sir. 

Q. Is that correct? And · your husban :d was 
how old at that time? A. He was 34. 

Q. What was the condition of his health? A. 
He was in good health; ,that is all I can sa .y. 

Q. What l{ind of work did he ·do, Mrs 1• Nogrady? 4o 

J 
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, . Mrs. Elizabeth N ogrady-Direct. 

A. He was a !~undry man, ·a -shirt, ironer. 
'l:ll. 

Q .. Shirt ironer in ·a laun ,dry? A. Shirt ironer 
in a laundry. 

·Q. Where was he employed 1, in what city? A. 
He w.as emp1oyed in New York: Cit.y. 

Q. Did he commute every day between Passaic 

10 and New York? A. Every day, several days, din-
ner hour, he w·as supposed to go. 

Q. Well, now, ,vhere did you live when your 
husban !d was killed .? · A. · I live on the corner of 
Hudson Street. 

Q. ·Did you have a family? A. I did. 
Q . . Who was your family co~pos-ed of? A. I, 

my hu:s1band. 
I 

Q. I mean, how many children , did , you have? A. 
Two children. 

20 Q. How ~ old :were 1the children when your hu ,s-

30 

40 

... 

ban .d was killed? A. Well, the baby was fourteen 
months ol,d. 

. . . 

Q. What ·date, what month was , the child born? 
A. He wa's born, 1924, July 28th-:a;iot July-
April 28th. , 

Q. Did you have another boy? A. And another 
·boy is sixteen years- old now. · 

· Q. How old was h·e when your hus-ban,d was kill-
ed·? A. He waS' fouDteen. 

Q. Was that the entire family, two boyS: an:d 
yourself and your . hus !ban·d1? A. Tw.o boys and 
m~yself. 

Q. Now, how much money ·d1id your hu ,sband 
make a week as a :shirt ironer in the laundry in 
New York? By the way, what is the n,am.e of it? 
A. Well, h·e was .makin 1g from thirty--five to forty-
five and sometimes even more because he worked 
on piece work. -

• 



• 

21 

Mrs. Elizab :eth Nogrady-Direct. 

Q. You mean thirty-fi.ve or forty dollarsi a week? 
. A. A week; yes 1, sir. 

Q. What did he do ,vith all of !his money, Mrs . 
N ogrady? A. Well, 1he han·ded: it over to, n1e. 

Q. Well, did you run the househol·d, tak :e care of 
your children wi.th that? A. I di4. 

Q. _Ho"'~ much mon,ey wo11ld your husba _nd -spend 
a weel{ out of that s-um? A. Well, he us:ed to take 
maybe three three and a 1half a week, °like that. 

Q. Did you p,ay the _rent in the _ house? A. I 
paid: the rent and paid -the food,, buy the ticlrets-, 1 

supplied · the family "rith everything, what we 
need,-clothes. 

Q. What ,ti]!le of ·day ,did your husband usually 
· go into New York~ City? A. Well, week days ,he 
goes- _ he used to go in the \morning, he took .six o'-
clock train, but Mon-day he had ·to go in, he takes. 
down the shirts, an,d. -then he only jus 1t took: the 
two-fifteen or -something lil{e that. 

Q. Well, now, Mris. Nograd .y, 1did your husband 
have a co1nrr1utation ticl{et between Passaic an4 
New Y ork:-a monthly ticl{et? A. Yes-, he had. 

Mr. ,S-elser: I admit, doctor, that he was 
a passenger, an intending passenger. 

10 

20 

Mr. Weinberger: Well, for the purpose 30 
of the record, _ Mr. Selser ad ,mits,, your Hon-
or please, 1thrut he wa8 an inten ·ding passen-
ger an,d h-ad a right to be there to take the 
train 1to New Y or le 

Th:e Court: I d.o 11ot sup 1pose he ·will ad-
mit that he had a righ 1t to be ·where he was. 
. Mr. Selser : T·hat, I ,do not, no; I imagine 
that he had: a right _ ,to take a train at Pas-
'.saic s:tation for New York under proper 
conditions. 
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M !S. Elizabeth N ogrady- . Direct. 

The Court : Very well. 

Q. Well, now, what l{ind- of a man was: your 
husban,d, Mrs. Nogra 'dy? Just telil . the jury with 
reference 'to hi·s habits-. . A. Well, he used to come 
home, he ,vas· hom.-e _with us an 1d the family; I 

10 couldn't say nothing bad abouit him. 
Q. What could you say good, a.bout him? A. 

20 

What coul 1d• I say? 1-could just say :the right,. that 
·he ,vould co1ne home from the work:, stay home 
with his family. 

The Court : Was he ,s1ober? 
The Witne8s1 : .. Yes, . he was sober. 
The Court: In ,du-strious? 
The WitneSi8: Yes. 
·The C1ourt: H-ome loving? 
The Witness-: Yes!, he wag home lovin .g. 
The Court: Provid:ed for the family? 
The Witness-: Yes1

, sir. 
The Co11rt: All right. 

Q, .. Now, whait ,do you do for a living? A. I have 
to go to work now; I am work:ing n.ow. 

Q. What do you ·do? A. Dresis1mal{ing. 
Q. What is your con·dition of. health? Are you 

30 all right? A. Well, su1netimes- I am and , some 
times, l ·am n,ot. 

Q. While your hus:band : was , alive, . were you 
compelled to go out dres 1smaking for a, living? A. 
No, I never~didn't go ou1t. 

Q. I mean :, you were ho1ne, were you not? A. 
Y ~·s, I wais tal{ing ~are of everything for us. 

Q. Since your hu·sband · was l{illed- A .. I am 
. l{ind of nervous 1, ·sometimeS'. 

Q. I mean,-you go out 1to make a. living, do 
40 y·ou? A. I have :to, yes. 
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NI rs. Eliza ibeth N ogrady-Oross. 

Q. _As 1 a ·dressmaker? A. Yes 1
• 

Mr. Weinberger: . That is- all. 
• 

Gross-examination by Mr. Selser: 

Q. Mrs 1
• N~grady, you s:poke ·of providing out of 

the thirty-five to forty-five d.olla:rs a week all of the 
clothes an :d· other :things neces ;s-ary for the ,vhole · •. 
family. Out of that money you bought your -hus-
band' ·s clothing, ·did 1n' 1t you? _ A-. Yes-, sir. 

Q. An ,d bought hiSi commutation tick :et? A. I 
had to buy everything out of that. 

Q.. Everything? A~ Ev ierything, yes-. 
Q. I-Iis wants, your own ,vants i, children's 

,vants ·? A. Yes 1, sir~ 
Q. Out of what was left from the moneys :, some-

·times hie ·would tal{e three dollars to · three ,dollars 
and a half a w,eek for his own spending money? 
A. Yes, •Sir. 

Q. For s:p-e-ndin1g money? A. Yes. 
Q. Now, you said \, Mrs. Nogrady, that your 

health is1 not ,s,o good. Do you actually ·suffer an .y 
ailments? A. Well, no, i1t is: just what I said, that 
I have to go out every day to ,vork :, and of course 
that worries · me fior- becau,se I have that · baby, 
and it i'S, qui 1te som .e, you know. 

Q. You do not a~tually have any ailment, do 
you? A. No. 

Q. No ·di ,sease of ·any kind? A. No, no. 
Q. Child 1ren are in good heal _th, aren ·'t they? A. 

I s.uppose -so. 
Q. Now, you ·spok:e of two children. You say 

th ·e baby was bor ·n 1924, April 28th? A. Yes, sir. 
Q. ~ha :t is 1that baby's · name? A. Roy M. No-

graidy. 

10 

20 
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James J. Burns-Direct. 

Q·. Roy is the baby; the other boy' ·s nan1e is 
what? A. R~dolph W. 

Q. Ru ·dolp ·h W. was born when? A. 1911, June, 
ori. the 5th. 

Q. Wha 1t was that? A. 1911. 
Q. June . 5:tl1? A. Yes, sir. 

lO Q. That is all. Well, were you m·arried, your- · 
self, to Mr. Nogrady? A. Yes-. 

Q .. vVhat I mean, married, ·you know what I 
mean? A. Yes. 

Mr. Selser: That is all. 

J AlIE 1S J. BUR ,N 1S, 1sworn. 

20 · Direct-emaminat -io1i by ... "!ff r. Weinberger: -

Q .. Mr. Burns !, where do .you live? A. Paterson, 
109 Si~teerrth Avenue. 

Q. Ho,v long have you lived . in PaterS:on? A. 
All of my life. 

Q. You work for whom? A. Augenblick Broth-
ers, Paterson. 

Q. What line of business? A. Butter, cheese, 
eggs an 1d poultry. 

~JO Q. Are you a salesn1an for them? A. Sales--
man, yes-. 

Q. How long have you worked for Augenblick? 
A. Going on seven years now. 

Q. To what cities does your duty as a salesman 
take you? A. P ,as·saic, Pa 1terson, -Clifton, Garfield, 
Lodi. 

Q1
• Before you worlred for Augenblick Brothers, 

for 1'whom did you work:? A. Armour & Company. 
Q.. Armour & Com·pany, beef concern? A. Yes, 

40 sir. 
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James J. Burns-Direct . 
. 

Q. For how many years- ,did you work- A. 
Three years 1. 

Q .. For Armour & Company? A. Three y·ears.. 
Q.. WhaJt were your duties. there? A. Salesman. 
Q. Before you worked for Armour & Company, 

with whom did you work:? A. Atlantic & Pacific 
Company .. 

Q. And t'he Atlantic & Pacific Company, ,vhat 
did you do? !\-· Man ·ager .. 

Q. As a ;manager, in . what store? A. Haver-
·straw, New York. 

Q. You recall the 25th of July? Is: that 1the cor-. 
rect ·date? Do you recall the 27th of July, 1925? 
A. Y es1, sir. 

Q. Were y.ou in the City of Passaic on that date? 
A. Yes, !Siir. 

Q. Where were yo11? A. I wa 1s. at the subway; 
I ·had jus 1t purchased ·a paper on the other side, 
coming in through ithe track there _ on the subway 
of the Erie Railroad. · 

Q. "\Vhat side of th ·e s1ta 1tion were you on,-side 
.. going to N·ew York? A. Right. hand side, going 

down ·to New York:. 
Q. So th·at you ,vere on the side k:no,vn as, the 

Main A ve·n1t1ie side? A. Main. 
Q. Y-ou ha -d jus,t purchased a news-paper, you 

·say. A. Yes, sir. 
Q. You were SitandJing there? A. Sir? 
Q. What were you ,doing? A. I was' ~oming up 

the :s'tep1s,, reading the p·aper there when the 1train 
,vais: pulling out or just pulled in there. 

Q. Did y;ol1 obs-erve a man by the name of Mr. 
N ogrady? A. Oh, I di1dn't know what his name 
was; I know it niow. 

Q. Was the train standing or moving when you 
sa"r him? A. The train ,vas standing. 

10 

20 

30 

40 
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James J. Burns-Direct. 

Q. Did you see this 1 man get on the train? A . . 
Yes:, s1ir. 

Q. Tell us in _your own words, out loud \, what 
you s1aw him do. What ·happened?· A. Just as 1 

-soon as the man, he .stepped ·hiisi left foot on: the 
train, an id his left h,and on the bar, just then the 

10 ,train began to go and jerked him off, and he tried : 
to grab for the b·ar or ·handle. 

Q. Was it.he train stand .ing still when he put his 
left foot on the first step of the train? A. Yes, 
·sir; :then he went to lif 1t up his other foot. 

Q. Was his : left hand on -th,e bar when the train 
was ,standing 1still? A. Left hand was·, yes. 

Q. What happen,ed when he was getting on the 
train, with · his left · foot on the first .step and his 
left han 1d on this rail or bar? A. The train - gave 

-20 a sud,den jerk a.n'd pulled him o·ff his b'.alance. 
Q:. Now, did, you observe whether there were 

,people getting on an 1d off 'the train? A. o, there 
w.ere-

Q;. I mean at that time, jus 1t prior- . A~ Just 
prior to that? 

Q. -" ~ere there ·people getting on an ,d, off? A. 
Yes. 

Q. Now how long, ·approximately, did that train 
30 stay in the ·station, Mr. Bµrns :? A. Oh, about' a 

minu,te or so; ~aybe not that. 

40 

Q,. Di,d you .see the people g,etting on a,ndJ -off? 
A. Yes, sir. 

Q. Afiter yo·u say this train giving this jerk 'that 
you . h_ave described, what hap ,pened to Nogrady, 
Mr. Burns? A. ~Ir. Nogrady fell -sideway 1s, fell 
to this way, and: his legs , went under. 

Q .. D1d. you see ,the train cut his .legs off? A. 
Yes, sir. 
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James J. Burns-Direet. · 

Q. How far di,d the train go after it cut. his legs 
·off? A. It went the other side of Jeff-ers-on1 or 
1thi 1s other 1s1treet; I do·n't ]{now-to what would be 
the Jefferson Street cros1sing. 

Q. How far · was that from where this ,man w.as 
getting on the train, about? A. That wa-s about 
twenty feet-twenty-five feet. 

Q. Now, did you observe any sitation men on the 
ground w:hen N ograd 1y was. getting on the coach? 
A. No, I didn't; I ,don't recall. 

Q. vVhere this Mr. Nogrady was- getting on, 
what coach, if you recall, wa'S• it, he was getting 
on, wh·en you say the train starte 1d? A. I would-
n't siay, either the second · or third; I wouldn't say 
for sure, though. 

Q. You have p_o interes1t in this m·att1er? A. No, 
• sir. 

Q. An 1d you are not related rto Mrs. Nogrady? 
A. No. 

Q. Y·ou are still with Augenblick Company? A. 
Yes, 'Sir. 

Q. This , was ab·out what time of day,-Mr. Burns,? 
A. I1t was 1 after :two o'clock, little after two. 

Mr. Weinberger: That is- all. 

Cross-examination by Mr. Selser: 

Q. Mr. Burns-, were you worl{ing that day? A. 
YeSi, sir. 

Q. At th :at time, you were ca:nvasrs1ing Pa ,ssaic, 
were you? A. Y es1, sir. 

Q .. And you had had . your lunch? A. Yes'., sir. 
· Q. And you went. over there to the ea'St bound 
side •of the sitation, or the west boun 1d, rather, to 
buy your paper? A. To buy the paper; yes-, s1ir. 

10 

20 

40 
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Q. Then you say you came down under the tun-
nel- A~ Yes,, :sir. 

Q. · -un-der the trackS', to _ the -east bou-n,d side ·? 
A_. Y·es., sir ; to the east bound. 

Q. N o,v,, when you eame through the- ·tunnel-
A. Yes, sir. 

1 0. Q. -was the 1train then in the -sitation? A. 

20 

30 

When I just con1e up, it was in the station. 
Q. The train was. there, standing? . A. Yes, sir. 
Q. Discharging and t 1aking on passengers? A. 

YeS', sir. 
Q. Y1ou continued ,valk:ing right on up out of 

the tun 1nel? . A. Right by the tunnel, right b-y-that 
little n1ou th there. 

The C·ourt: Keep your voice -11p. 

Q. Little ·arrangement lil{e' the have for 
coming ou1t of _ the tunnel; is: that the thing? A. 
There was a waiting :station right by there. 

Q._ Now, on the east boun 1d :track side, that is 
the s1ide toward Wes 1t Main Aven ,ue- A. Toward 
Lexin ,gton-

Q. Towara . West Main Ave11ue? A. YeS:, that 
is, right. ..!. 

Q .. On one s1ide is East. · Main Avenue? . A. Yes. 
Q,. On 1the other ·side it is: West Main Avenue? 

A. Yes-. 
Q. On the side· you were ·on, is: the West Main 

A v~nue side; isn't it? . A. The side I was· on wa'S 
goi11g to New Y orl{, on the right hand 1 side. . 

Q. Yes, th ·at is the west side of ithe tracks- . A. 
Y·es. 

Q. -and the West Main Avenue · side? A. Yes. 
Q. Now, as you were walking up from Lexington 

Avenue, along the s,ta:tion plat£orm, some. ,distance 
40 away from Lexington Avenue, say, app ·roximately · 
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J am,es J. Burns-Cross. 

thirty-five feet, thieTe is a waiting roon1, isn't 
there? A. There is ·a waiting room. 

Q. That ·dis 1tance i'S .about c~rrect, i,sn't it,-
about thirty-five feet? A. About !th·at. 

Q. That waiting room is about twent _y feet long, 
is it not? A. I n1ean, the one on the--

Q. East bound track 'S1ide? A. ~east boun -d 10 
track. 

Q. How long a -station iS! tha 1t, or waiting room 
is that? A. That is, only a small waiting room. 

Q. What iSi your estima 1tion of its .size? A. 
Say, about fift !een feet. 

Q .. About fifteen feet? ·.a_. About fifteen ·fe:et. 
Q:. Fro1n that poin 1t on there is- a covered plat-

form? A. Cov1ered. platform, ,vith bencheSi; that 
was where I wais going to read my paper. 

Q. That roof wa:s, the length of the platform it-
self, except the 'S1tairs1 coining out of the tunnel? 
A. Ouit of the tunnel, yes.. 

Q,. ,so thait you came out of the tuhnel 8lightly 
west of the ~aiting rioo1n? A. Yes. 

Q .. As you were co1n.ing up those ·stairs fron1 the 
tunnel, you -say the train was. actually standin .g 
in the sta 1tion? A. Actually standing in the sta-
tion. 

Q. When you came out on the platform, you 
came :o~t with the 'Station waiting room between 
you and Lexington Avenue, di 1d,n't you? A. Yes:, 
between-

Q .. So that you couldn't see- A. Jefferson Ave-
nue. 

Q. ~down to ,Jefferson Avenue? A. Jefferson 
Street. 

Q. T'hat is right. Lexington Avenue. is the 
street that runs over toward River Road. A. 
Same way as 1 Main Avenue. 

20 - . 

30 
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James J. Burn is-Oross . 

Q. You :coul ,dn't see "Jeff,~rson Street, comirn.g up , 
out of the tunnel? A. Yes,, you can. . 

Q. You can? A. I was 1 going in there rto rea ,d 
. the paper. 

Q. Int 10 the sta 1tion room? A. That is where I 
generally go in lunch hours-. 
· Q. But you could .actu ·ally s:ee Jefferso ·n- A. 

You could , see Jefferson Street; yes-, sir. 
Q. vVhen you came out of the tunnel, up the 

st ·airs 1, you walked ,directly toward the wai iting _ 
room? 1\. ro,vard J effersion Street. 

Q. Were you actually going in that waiting 
room? A. I was going to go in that waiting room; 
yes. 

Q. Did you actually go into it? A. I was- look-
ing at the head of the p·aper coming up to the srta-
1tion·. 

Q. As YOll wer·e walking Up the steps fron1 the 
tunnel, you glanced at the headlines,? A. Yesi. 

Q1• -You continued glancing ·at the headlines- go-
ing toward thie waiting room; is that correct? A~ 
Right by the waiting roo1n, but then I just put the 
paper down for a mome11ct. 

Q. N~ow, h1ad the train S'.iJart-ed "to leave at that 
time? A. No, sir. 

Q. Well, that i:s where you were when t:he train 
actu ,ally did :s1tart to leave? A. Right by the wait-
ing room there. 

Q. Right jus 1t about to go into it? A .. Well, 
ju-st, from right at: t~e corner there of th~ w~iting 
room. 

Q·. You were. You ju-sit went W:alking along 
S"lowly, glancing at your newspaper 'hea ,dlines.? A. 
No, sir. 

Q. Justt tell u,s, wh 1at you ·did ,do . . A. I jusrt look-
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ed ,down where the train came in, and ,seen this , 
man coming alon ,g to get on. 

Q. J us 1t get thesie• in their chronological order, 
~Ir. Burns ,. A. Yes. · 

Q. When you got up out of the tunnel, t ,he train 
~as act~ally standing the~e, ·that is- the situation? 
A. Yies!, sir. ] o 

Q. Th.en, as you . were coming out of the tunnel, 
you were glancing at the :hea ;d1ines,, weren't you? 
A. Yes, sir. 

Q. You were walking in the -direction toward 
the waiting -room? ·A. Yes, but wh.en I got up to 
the top of the stairs th ,ere, I just put the paper 
dow-n cfor a moment. 

Q. ~u 1t you continued walking toward the wait-
ing room? A. Yes,. 

Q. You di·dn't 'sitop? A. I ,don't k!now; I might · 20 
have. 

Q. Di,d .you actually ,stop, Mr. Burns 1? A. I 
might have sitop·ped an·d h·ad a smok:e there . . 

Q. You might have !done s,o? A. I n1ight have; 
I think I did, -sir; I wouldn't say for s1ure; I am 
TIJo t posi ,ti Vie. 

Q. Well, haven't. you got a recollection ·of what 
really did h-appen, Mr. Burns? That is, most im-
portant. A. It is1 over two years 1 ago, nearly three 30 . 

y-ears ago. 
Q. Well, how long a period of time ,vould you 

say ela psied fvom the time y,ou came out of the tun -
1:1-el until the ·time the accident actually occurred? 
A. Why, I d1on't believe it 'Y"as a half minute. 

Q. Not a half minute? A. Not a half minute, 
or so, a little--s,ay, forty-five seconds; s~mething 
like that. 

Q. Ca·nnot you recall ·actually ,vhether you 40 

• 



32· 

J a1n:es J. · Burns-Gross. 

stopped, Mr. Burns ,? A. Well, I don't-I could-
n',t s-ay wheth-er I ·stop 1ped, or not, no. 

Q. But is· it not · true, Mr. Burns \, that -your p_res--
-ent recollection is now th 1at you came out of this 
tunnel? A. YeSi, ·s1ir~ 

Q. And you were walking in tl1e general direc-
.l O. 1tion toward the waiting room, where you · cusrtom-

arily rea,d your paper? A. Y,es .. 
· Q.. An -d s1omeb-ody screamed out, and you look-
ed, an 1d ,vatched the 111an go under the wheels? A. 
No. 

Q. 'l'h 1at. is not true? A. o, I 'Seen him jus 1t 
when h,e got. on ,the train, :an:d I saw · him pul1e;d 
off-' Q. J uist when h-e got on? A. -p ·ulled off his 
bal ,ance. Just when he got on he put his 1 foot on 

~O and as, he put his- foot on and went to re~ch the 
other foot up, hie went right under that; there wa .s-
some · won1an aroun ·d, hollering and excited; I don't 
l{now who th ·ey ,vere, sir. 
. Q. Wasn't tha !t a fact, Mr. Bur~ ,s,, th ·at the 
screan1 came first, before you looked? . A. No, . Siir. 

Q. Y·ou say that the man was , thrown -off his 1 bal-
ance? A. Yes, sir; and I seen him when the man 
went under and ·dragged, as ··he dr 'a,gged himself 

30 thi 1s way to save himself, b1,-1-t, he .couldn't s-ave him-
self. 

Q. Which way, Mr. Burns,, to the front of the 
train o.r to the rear of the 1train? A. To the s:id~, · 
he was; he was like on this side. 

Q. You ar,e ·sayin .g this side; that · doesn't mean 
v,ery much . A. H ·e was lik :e thi ,s way, on his right 
sii,de. 

Q. On his , right side? A. Yes. 
Q. Feet dragging on the ground? · A. No, ,he 

40 fiell th ·ait way, in between like a hole there in be-
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1tween that; 1th 1ere is no s:idewalk the:ve, it iis1 lil{!e 
1a little hole right in there at that time. . 

Q. Outside of the tracks •, bet~een the tracks:, 
and the platform, you mean? A. Yes .. 

Q. Distanc·e , of about 1t :welve or eighteen inch -esr? 
A. YeS'; if he had fe~i on the s!i,d:ewalk, of course, 
he ,vould never h.ave went under. 

Q. Then _ when _ you look:ed you ·actually saw the 

man falling? A. Yes 1
• 

Q. Do,vn t:o the platform, or, rather, the· s:pace 
between the pliatfor1n and the - tracl{!s? A. Yes, 
. sir. 

Q. Then you sa,v his foot go i·n that s,pace? 4-. 
Yes, s:ir. 

Q. You w·ere not. going to taJ{:e that - 'train, of 
cours1e.. A. No, sir. 

Q;. An ·d you saw Mr. N ogrady for the first time. 
I believe you stated on your ·direct examination, 
there were no other passengers 1 get ,ting on the 
t . A N · rain. . o. . . 

Q. An·d th ,e trainmen them-selves: were not on 
. the platform, were th~y? A. I didn't -see nobody 
there at all. 

Q. You didn't stee--

By the Court·: · 

Q. Did you see the train n1en rut any time? i\.. 

No, . sir; I didn't . tal{!e notice. 
Q. Well, b:~fore you 1saw Mr. Nogrady ., had you _ 

s1een anyone elsie there? A. There was people get-
ting o,n, yes-. . ·7 

Q. Y1ou did see people getting on before he got 
on? A. Y,es1 ; when I com1e up there was. people 
getting on; th :ere was: nobody getting off, t~ough. 

10 

20 

30 

'fh,e Court: All righ t . 40 
Mr. Selser: ··Th.at is, all. , 
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James J. Burns-Redirect. 

Redirect-exami--natio1i by Mr~ Weinberger: 

Q. How much time elapsed, Mr. Burn8, from _ 
the time you sa,v Nogra ·dy with his · one foot- o,n the 
step an .. d left han;d on, holding the handle, before 
this train gave -this jerk and 'Started up,? A. How · 

10 long-
Q. Did y9u undersrt ,an ·d my · question.? A. No. 

' 

Mr. Weinberger: Ju 1st i rea ,d it~ 
, 

Q. (Repeated · by stenographer)? A. Why, h·e 
jus ·t h,a-d his foot on. It wasn't n'o more than . a 
-secon,d or three o_r four _ 8econd1s1, I would :n't say. 

The Court: Before he could get his , other 
foot on, in other words ,? 

20 The Witnes 1s: Yes. Just ·as soon as he 
got his 1 one foot ·on it pulled out. 

Q. You are ·sure th ,at when he board:ed thi 'S( train, 
it was stan 1ding abs-olutely sitill? A. Ye8, sir. 

Mr. Weinberger: That is all. 

· Recross-examination by Mr. Selser: 

30 
Q. Just one question n1ore, Mr. Burns 1. You 

know, in rthe ·operrntion of railroa ,d trains, don't 
you, that 1the members- of th ,e train crew pull a 
rope ·a,s a signal to the -·engineer, an·d theve is a 

40 

r little whis 1tle up in the engin1e that: whis 1tles-? Have 
you ever heard that? A. I have _ heard 1th.at, yes. 

Q. A little sharp whistle-? A. Yes. 
Q. Before you saw Mr. N·ogradJ r, h•a·d· you heard 

that whi ,stle? A. No, I didn't; I ·didn't siay I -di-d.' 
Q.. Did you s,ee any of the trainmen on the s;ta-

• 
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tion platform before th:e accide-nt occurred? A. 
B,efore? 

Q. YeS:. A. Why, someone was stan ·diing by the 
train, but I di'dn''t take notiee, though. 
, Q. You 1didn't tak:e notice ·of them? A .. No. 

Q. You ,didn't take n·otioe of ithe trainman who 
was s;tanding right by, at 1the end 1 of the tunnel 
·steps, ·did you? _A. No, ,sir;. I 1did not. 

Q. So you did not actually s:ee the train men get-
ting on the train at all?· A. I di 1d not; no, s1ir. 

Q .. You did not :see where Mr. Nogrady had 
come fro;m, -did -yiou? A. Wh1ere he had hung from? 

Q. Y·ou ,did n·ot siee where Mr~ Nogrady had 
come fD01n befove he .ruttempted to get on the train? 
A. · The ,vay he must have been coming that way-

Q. ~ot wh,at he must have b,een, bu!t did you ac-
tually siee, the ,vay he cam•e from? A._ No. 

Q. Y·ou ju-st s~w him in the act of pulling him-
self u·p? A. Just .the way ·he got on, that is, all 
I could s,ay; I could 1n' 1t ,s.ay wh1ere he walked fron1. 

Q. Y·ou -di 1dn't :see him coming from the s:ide, in 
this direction? A. No, sir. . 

Q. ·Ju ,s,t saw him in the act of pulling himself 
up? A. That is all; yes,, sir. 

Mr. Selser: That is all. 

THOMA·S HELLER, ·s,worn. 

Direct-examination by Mr. Weinberger: 

Q. Mr. Heller, wh 1ere do · you live? A. Pas 1saic. 
Q. How long hav-e you lived in Passaic? A. 35 

years ,. 
Q. Married and have a family? A. Yes. 

10 

20 · 

30 

40 
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Q. D-o you ~emember the 27th ·of July, 1925, 
when an accident hap .p-ened at the . Passaic Main 
Lin 1e ~taition of the Erie - Railroad ·? A. Yes·, ,sir. 

Q. Now, ,did yo·u see 1a man getting on _t4e train 
who · wa:S1 injured? A. Yes., sri_r. 

Q .. Tell u,s, in your own words, what you saw? 

10 ·A. Yes, s1ir. .Coming 1do"7ll Jefferson Street I seen 
the train coming in-

Mr. Selser: A little louder. 

Q.· A little · louder. A. As- I wen,t acr 1os-s th ·e 
stre~t, the 1train pulled · in. I stop ,ped , there and 
waited for the train to cros ,s- over. I seen the 
people ,eoming on and coming off out of the train. 
Then that n1an he come in ·and ·all of a sudden that 

I 

man :srteps on it-
20 Q. Was th,e train standing still? A. The · train 

was standing :still, ·so, he got hold by the car, and 
before he could : get ·hi 1s1 left foot up, the ·train 
jumped, and ·he pulled · back again, si\vung back, 
an 1d he tried to pu't the other foot on and· catch 
the srtair, but he couldn't do it. 

Q. You sa.y yo·u ·s-a"'T his- left foot on the plat-
for1n? A. He put him up on the stair. 

Q. O,n the stair of the train? A . And then he 
hold1 th ,e bar with the han 1dle; jus ,t as ,soon as. he 3o got by the handJe, then the train jump back again; 
th ,en he swung him •s:elf back: again. 

Q. Was he k:nocl{!ed underneath the train? A. 
And a minute after tthe train sit:arted to go a lit-
tle; th,en he tried _ to hol 1d with :the other hand, to 
get the other sid ,~ ·of th .,e bar; lthen he falled right 
on the curb. 

Q. W ,ere there · people getting on and off the 
train, Mr. Hellier? A. N,ot at th ,at time, when it 

40 happens. 
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Q. Wh·ere were you standing, on the side of 
Main Avenue going tow ,ard New York City? A. 
Going toward N,ew Yorlr •City. 

Q. You were waiting for the train rto go by. 
You were coming acros1s the s1treet to the Eas 1t 
Main A Vienue side? A. Yes. 

Q. Did you see any trainmen or b·rakemen or lo 
any m1en 1th,ere when this man, Mr: N ogra ,dy, was 
getting on? A. I ·d1idn't. notice that. 

Q. Y,ou :are the gentleman who did not want to 
giVie to th 1e polioen1an_ your name; i,s, that correct? 
A. I didn't want to give my n,ame to the police-
man. 

Q. You told him y·ou -didn't want -to be a wit-
n·es:s1 in this cas,e. A. Yes. 

Q. But they finall _y took your name an,d addresSi? 
A. The officer told n1e -that,_ and I gave my name . 20 
right a:way. He idi,dn't 1taKe me up 1t(? the police 
court; I told him _ I didn't want to- bother with it. 
He s:ai,d, ".You will 1 have to give your nan1e," which 
I gave my nam-e there. 

Mr. Wein berger : T'hat is1 . all. 

10ross-examination by Mr. Selser: 

Q,. Mr. Heller, you ,~,aid you .were at the d1rug- 30 

s1tore- A. Wha 1t is, it? 
Q. Did you say you were at the drugs-tore? A. 

No, I w·as. in th-e banlr building on the ' corner. 
Q. That is on West Main Avenue, is-n'rt it? _ A. 

Just ·across the sitreet. 
Q. Is that Mr. Wein .berger's. bank? A. N·o, that 

is 1the building an,d loan bank:. · 
Q. So you had been to the building and loan 

40 
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bank an,d you w-allred up Main Av·~nue to J·P-ffer-
son Street? A. Yes. 

Q. ·Th·~n you walked acrosis Main Avenue . at 
Jeff.er1son S1tr 1eet-- A. I di ,dn't crossi--

Q .. -is that correct? A~ I 1didn't cross the 
other track; I was 1 on thiSi :side of Main A venue 
yet. 

Q,. You were on the New York side? A. I was , 
on the New York side. 

Q. But you wallred acros 1s Main Avenue down 
to the gates? A. I wal:roed across Main Avenue 
.down to :the gates; yes 1, sir. 

Q. And the · gates ,. were down? A. Were down. 
Q. You stood there by the. lowered gate? A. 

When I come there, I .s1tood b-y the lowered gate; 
the ,train had just pulled in. 

2 0 Q. W.ere the gates already do1,vn? A. When I 
come down, it _ wa~· alr.eady down. 

Q. Then you s-tood there by the lowered gates ; 
is that corr,ect? A. · Yes,. 

Q. vVhen the train pulled in the s,tation? A.· 
When the train just pulled · in. . 

Q. You watched the train, you ·say, as you were 
,standing there? · A. Well, of course, we h.ave got 
:to wateh, but the·-train was: just acros 1s my view; 

30 I couldn't wait un itil ,sihie moved to go across.. 

40 

Qi. Which .sid1e of Jefferson Street were you on, 
-the side nearesit~ to Patevs:on or ,the sid:e nearest 
to J evsey City? A. Acros ,s · the street; it had 
cros 1sed Jeffe :r.so·n Street. 

Q. The train ,vas acrosS:-----A. _Th 1e 1train wa-s 
.'a:crosis, 'the street, yes. 

Q. S·o that the front of the engine wa-si nearer to 
Jersey City than you were, or 1nearer to Paterson? 
A. Nearer to Jer.sey City. 
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Q. You w,ere looking up toward th•e ·r 1ear of the · 
train, w,e~e yiou? A. Yes:. 

Q. All of the time? A. 1C•ertainly, you ha_ve to 
look there. · I seen people coming on and coming 
off. 

Q. So you actually di,d l1ook up toward rt-he en 1d 
of th 1e train all of thie time? A. I h·ave to look. ] 0 

Q. Not wh'a·t you hav·e to do, -Mr. Heller,- A·. 
I ,did look. 

Q. -what ·di 1d you do? A. I di-d look. 
Q. You -did look? . · A. Yes. 
Q·: You saw all of the people getting on the ·-

train- A. Yes:, ,Siir. 
Q. ~an,d •S1ome people getting off? A. Some 

people getting off · a;s1 soon a,s: 1thie -train come in. 
Q. Yies, then after all of the other people had 

gotten on and all of the people who wanted to had 
gotten off, -d,id you s1ee the trainmen . get back on 
the train? A. I seen the conductor _ on the train, 
just the train conductor coming in the cond ·uctor 
coming off. 

Q. After all of the people got on, did the con-
ductors then get on the train? A. · I didn't notice 
them. 

Q. You did in't notice them. Then, you say you 
1saw thi ,s m·an? A. Then I seen · a little while I 
seen a man wais1 ,s·tepping on t:h·e train to go on. 

Q. That was a little w·hile la:ter, after all of the 
other people got on? A. A few minutes later, I 
suppose. 

Q. Th,en you ·saw a ma .n •stop on up? A. Step 
on up. 

Q. Then the train 1started? A. Train started 
and he swings back: again. 

2() 

30 

Q. Swings back again? Wha,t ·do you mean by 
tha t-..:s,vung himself away from 1the train? A. 40 

• 
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No, no; when he touched h:is1 foot ·on the b·a.r, on 
· the s,teps-, when he took thie bar in the hand, .s1ee, 

at the time he ju-sit grabbed'. the bar, the train jum .p-
back: again. · 

Q. Back :to Pa te:r,son? · A. No, I -don't know 
which way i1t took, I :don't, but I 1seen the way the 

10 n1an step .back himself on the _ step; he na ·d hold 
,step but he just fall back, ,see? he couldn't get the 
right han 1d on the other :s,tep•. 

Q. Which way did ·he fall, Mr. Heller? A. He 
fell to New York: ,vay. 

Q. To the New York way? A. Yes, into curb. 
Q. His f,eet, then, were · toiWa.rds · Pa terso ,n and 

his head toward New Yorl{; is that right? A. 
Well, the whole body was: toward New -York; this 
is the way he fell ( illustrating) . -

"0 · Q. Which way is New York how? A. The feet 
was to Pat.er 1son. 

Q. Norw, what coach was that, Mr. Heller? 1A. 
I don 't rem-emiber th ·at exactly. 

Q.. You ·do not l{now that; where was he with re- . 
speet to the little waiting room on the .ea.srt bound 
side New York boun 1d sid:e? A. You mean from 
tha t---- it h·a ppened-accid.eRt happened-to 
where he ,step on? . 

30 Q. Y,es, wh·ere he stepp ·ed on. A. Well, about 
fift ,een or 1eighteen feet from him, twenty-five, 
·something lil{e that. You s,ee, I wa-s: by . the cor-
n·er, . !so I c~·uldn't tell exactly right. 

The Court: ~eep your vo1ice up. 

Q. Well, was he nearer to Jersey City than the 
/ 

little waiting roon1 or nearer to Paterson? A. 
Nearer to J ers-ey City. 

Q. Nearer :to Jevsey City. . Would you sa .y 
40 about ten or fifteen feet away from the · waiting 
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ro<?•m, nearer t:o Jersey City? A. Exactly, ,! '.could-
n't 1say, but s,omething lik:e it, maybe more, maybe 
less. 

Q. Mr. ·Heller, you were Sita.nding _ right · close: to 
the engine, weren't you? A . . Not engine, by· the 
gate. 

Q. Well, wasn':t t ,he e·ngine there? · A. Y•es1, more 
t o the engine at the ·back:. 

Q. Just what part of the engine was, in front of 
you? A. Exactly I !drdn't notice that; it was over 
the s1treet; over Jeffers'On Stveet. 

Q. You are very sure of that, aren't you? A. 
Cemainly, acros !s the _ ·s,treet even. 

Q. Y·ou are v:ery s-ure that the engine was acros 1s-
Jeffer.s1on . Street? A. Positive. 

Q. You are positive? A. Of cours 1e, if he ha ·d,n't 
been across .Jefferson S1treet, I would have crossed 
t he street; I would :n'.t have had to wait. 

Q. You are not sure of wh,at pa .rt of the engine 
wa s in front of you? A. No, sir. 

Q. Well, the w·hole en .gine wasn't tow~rd J er-
·sey City, away frorn you,- " ras1 it? A. Well, I don't 
-I couldn't •say exactly ho-,v -it was; I think- · 

Q. What were you going to t:hink:? A. I think 
if 1the engine . cros ·s ·,the tracl{s-, across , the street --

Q. Was th ·e engine in front of you, Mr. Heller, 
or not ~ e-ngin·e in front of y-ou? A. No, the coach 
and train. 

Q. A coach in front of you? A. No engine. 
Q. No engine at .all? A. Engine ,vas, further 

up. 
Q. You know about this little whistle they have 

in the engirnie, don't you, when 1 the condu ctor pulls ., 
'the rope, little whistle blows up in the engine? A. 
Yies, sir. 

10 
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40 
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Q,. Did you hear that whi:s1tle blow ·? A. I could-
n't say :that. 

Q. Y,ou couldn't S:ay that? A. I don't know · 
tha 1t.-

-Q.. You 1don't know whether that blew before or 
-after? A. It is ·over two y,earis· ago; I don't re-

lO member how it was, I was 1n't watching. · 
Q.. You -do n·ot :think: y·our memory is s:o good 

about all of th-ese ,details- now? A. It is1 more than 
,two years. 

20 

40 

Q. Mor,e th·an two years ,. Is. your memory real 
good as to the things , you have told, Mr. Heller? · 
A. Wh 1at I _ have tol 1d you just n:OW'? 

Q. Yes. A. That I seen? That is the truth. 
Q,. That n1uch you are certain of. You are -s1ure, 

too, that the engine was all of the way across Jef-
ferson Avenue? A. I could say it was: so far ~over 
that the .engi1ne was d:own .so far I 'couldn't get 
acros -s, there. 

Q .. Mr. Reller, didn't you, just a moment · ago, 
say that right in front of you, on the track direct-
ly in front of y·ou, was a coach? A. T'h.ere was 
a coa:ch-

Q. Aren't you S'Ure of that? A~ I am almost 
·sure, but ho"_,. far the engine was 1 over tracks, I 
couldn't s1ay exactly. 

Q/ You are almosit SiUre about the engine, but 
not quite? A. I am sure that ·always when the 
train comes in it is1 always 1 the engine across · the 

. . 
track, all ·of the ti1ne, because the · depot . is not iso 
long ·tha;t the train could not be on the track, ~n-
gine it is alil of ·the time on the track. 

Q. At times-- A. It s:hould not be on the -street, 
it never hap·pens1 ; it is ;always there; i:t . could be 
pos 1s1ibly two or three or four coaches i. 

Q. How many times have you seen trai1l!8 come 
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into tha~ :s,tation? A. I kn·ow it is: acros 1s1
; I know ' 

that. 
Q. Every time a train comes1 in the engine is, 

oVier· the street? A. Pos.sibly. 
Q. That is . what you said ·, isn't it? A. N·ot 

every time, but, to be exact, •~ven I have sieen al-
,vays pasis:ing engine pa·s1sin .g t:he train, or the l 0 
,street. ... 

Q. .Can you tel1, Mr. Heller, which h·andle of the 
coach the man got ahol1d of?· A. Wit~ the lefit 
h.an,d. 

Q. H,e did not have hold with his right han·d1 at 
all, ·did he? A. No, with the left. 

Q. Could you !tell from where yiou were istanding 
whether his left hand· was- on the rear grab ·handle 
of one coach or the forw iard grab handl 1e of 
another coach? A. No, it wa.s 1the-it was o;ne 

· h.andle right by· the coach, th ·at is all ·he had. 
Q. At the · very en:d of the coach? A. Yes!, it 

wa1s by the . middle, I beli ,eve, from the end ; I 
couldn't tel(l ~exactl ·y right. . . 

Q.· You couldn't tell? A. Either a'.t the end, or 
the mid·dle . • 

Mr. Selser : Thait is- al 1. 

Mr. Weinberger: We res.t,· with :the ex-
ception of thi'S', your Honor please, ·that Mr. 
Selser and I have agreed that whatever the 
m·ortality tables 1 show with reference to the 
expectancy of life-

Mr. S,elsier: I have got it right here, -doc-
tor. You can read it in the record ,. The 
· Carlisle tablie ·of ex·pectancy shows: that a 

20 
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man in good health, in the av,erag,e occupa-
tion, etc., can reas-oniably expect to live 
29_.64 years, at 37 y,ears' of age. 

Mr. Weinberger: And at 34? 
Mr. Selser: T·he husband as well as the 
, ' 

woman ;~at ·:thi:rty-s.even years, is, 29.64; at 
] o 3~ years . of age, the Carlisle table s:hows-

theve isi an ,exp,ecta:i;icy of 31.68 yearsi. 

20 

30 

40 

Mr. Weinberger: We res 1t. 

DEFENDANTS' MOTION FOR NON-SUIT. 

· Mr. S,elser : Your Honor pl,~as:e, I n:iove 
at thi 1S' ti111e for .a non-suit. on the _ground 
,that the plain 1tiff ha:s; not proved · rthe alle-
g~tions! ·of · negligence contained in the 
pl:ea·dings ,. 

The Court : ( Af,ter extended · -discus ,sion) 
I think th,ere 'has • been some evidence a,d·-
duc-ed here of negligence from which the 
jl1ry could properly infer negligence, that 
it couldn't infer anything els,e; for . that 
reason I think it is a jury question. I will • 
d,eny your fi1:0tion. 

Mr. Selser: Your Honor will ·allow me an 
ex•oeption. 

The Co·urt : You may . have an exception. 
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Nicholas De Vries-Direct. 
--

( DE~ENDANTS' CASE.) 

NICHOLAS DEVRIES, sf\vorn. 

Direct-em.amination by Mr. Selser: 

Q. Officer, you are a patrolm .an of the City of 
Pa :sS'aic, are you ~ot? A. Y.es1, sir. 

Q. Ho,v many y·earS:.•have you been a patrolman 
in the City of Pas18aic? A. Abo-ut eighteen years, 
an·d a half. 

Q. Where were you .. sta~ioned on the d.ay of July 
27, 1925, around ,two o'clock in the afternoon? A. 
Alt ·the ~rie ,depot at Passaic. 

Q. Do y·ou remember the 2 :15 train bou11d for 
N-ew York coming -into ~he Erie station at Pas 1s,aic? 
A. I do. - ;, 

10 

Q. Where wer~e you at the time that train came 20 
into ,the station? A. I wa·si on ·the west side of the 
Erie Railroad. 

Q. ·That is, the wes;t s1id•e- A. On th=e west side. 
Q. -is: the eas!t bound track : side? A. Yesi, sir. 
Q. Now, officer, where were ·you with res 1pect to 

Jeff.er~s1an Street? A. About, I should judge, about 
,seventy-five f.eet from the Jefferson Street cros:s-
. 1ng . 

. Q. That would, be where with respect to the 
waiiting room whi'ch is on the east bound platform 30 

side? A. I beg pardon. · 
Q. That would be ~here with respect to the 

waiting room on that side of :t;tie. track:? A. Yes!. 
QI. Wher.e ,vould it be with respect · to that, to-

ward Paterso11 or to,vard 1s~ A. Toward Pater-
Sion.-

Q.. vVhere was it with resp -ect to the steps l·ead·-
ing up from the tunnel 1? A. Well, I s-hould judg e 
abou 1t fifty f1eet from the s1teps of the tunnel .40 

I 
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Q. N·o"r, officer, · •did you .see· pa,s1sengers board 
that train and alight from that train while it was 
standing at the station? A. Yes, sir. 

Q. Now, just tel} us, if you will plea 1se, in your · 
own "' ... or·d1s, what you s;aw ·from the time the train · 
got in 1to the · station at Pas'S1aic until rthis a.ccident 

1 0 occur,red ,, and :tb:ereafter. A. Well, I saw t'he train 
come in ·an·d ,com,e t'(> a :stop. As a rule-

20 

30 

40 

Mr. Weinberger: I o~ject to that. 

Q. Not .as a :vule. You cannot. tell us · that., re-
men1ber. A. I am only . saying that there was not 
many ·passengers :got on . or got off the train. 

Q. Yes, that is all .right. Now ., go on and · tell 
us what happened from that point on. A. The 
train come to a stop as usu .al-

Mr. Weinberger: I object, and asl{ that it 
be s.tricl{en out. 

Mr. ,Selser : S tril{e out "as u.sual." 

Q. You see, officer, you cannot compare thi~ · . 
. movement witJh any other movement. You ·must 
just tell us what happened this day, as an actual-
ity, and tell us nothing of what hap,p,ened on other 
dates or what the practice was or anything ·of that . . 
s1ort. Now, your train ca1n.e to a stop at the sta-
tion? A. Yes, sir. 

Q. Now, tell us from that point on what hap-
pene~. A. Th~ train come to ·a st.op by the stati .on, 
and passengers got on the train an·d the conductors 
w.ent out on the platform until everything was 
clear. T:he conductor ·gave the men the si,gnal 
ev.erything was all .right, and they got on. The 
plat.form was clear. 

Q. The station platform yo11 are referring to? 
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A. The station p,latform was clear, and I looked 
up and down both ways, both north and south, to 
. see if everything was clear on .my part, and I no-
ticed a .man running up the platform-

Q. At that time,-now, officer, was the train mov-
in·g or standing still? A. At that · time the train 
,, ... as pulling out. 

Q. Yes. A. After_ the train pulled out. _a man 
can1e running up the p,latform _ from ,Jefferson 
Street, on the west .side of the tracl{, and I at-
temp ·ted t,o run d9w-n towards. him. I did run down 
partly towards him but it was too · late. He jump-
,ed on this train, or attempted to Jump on 1t, and 
I noticed he didn't get on. He held his grip 011 

the handle of the train, but his legs ke.pt dangling 
around, and I say,s to myself-

Mr. Weinberger: I object to what you 
said to yourself. 

~l!e Witness: All right. 

A. (iOontinuing) Well, I watched him .holding his 
grip until he could, as long as he could hold it, 
and the man fell. . The train · was :going by, and 

· illiYis-elf and Officer Ervansky · took: him f_rom the 
track. His both legs were crushed. We tied him 
u,p with a belt on one _foot and a rope on the other 
foot, called fior the ambulance and rushed him to 
the hoStpital. 

Q. Now, officer, at the time this ·man-I want to 
make sure that this is straight-came running 
up from Jefferson Street an·d attempted to board 
the train, was the train actually in motion? A. 
Yes, sir. 

Q. Were you able to see, ·Officer De.Vries•, where 
the engine of the train ,was standing while the 

• 

]0 
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train was in that station discharginig pas.se.n,gers? 
Was it east or west of Jefferson Street? 

Mr. Weinberger: I ob1ject to that as lead-
• 1ng. 

'nhe Court ,: I ,do not think: it is leading. 
LO T:here is a good ·ways from east to west. 

A. Th,e engine was on the east side, on the south 
side, I will call it, of the Jeffers'On Street crossing. 

Q. That -is, toward ' Jersey City or toward-? A. 
Toward Jersey City. 

: Q. foward Jersey . (?ity. The :gates were down 
or up at the tim -e? A. Down. 

· Q~ Did yo11 observe .the train actually as it :start-
ed in motion, as to whether or not it jerked or jolt-

~-o- e1? A. No, the train went .. out smoothJy. 

Mr. Selser: That is all; tak:_e the witnes _s. 

By the Court: 
Q. Is the traclr straight there, officer? A. Over 

that street? 
Q. Yes. A. Perfectly straight. 
Q. No curves? A. No curves. 

:Jo Or.o·ss-e{JJamittation by Mr .. W einb.erger: 

- 40 

Q. Who pays your salary? A. The City of Pa ·s- . 
• sa1c. 
Q. Who pays half of it? A. The ·City of Passaic 

pays me it all. 
Q~ Do I understand you to 1say that yo·u do not 

,g·et paid by the E·rie Railroad 1Company p·art of 
your salary? 

Mr. ,Selser: Now, if your Honor please_:. 
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A. T·he _ Erie R·ailroad may pay the City of Passaic 
some part of .my s·alary, but the ·City of Passaic 
pays · my salary. 

Q. Now, don't you know, Mr. De Vries, who .pays 
your salary, or part of it? 

Mr. Selser: Now, if your Honor please, I 
will permit Mr. Weinberger as City C,ounsel 
for the ·City of Passaic to state what the 
fact is. 

The Court: He says he is paid, but the 
City of Passaic pays him all; that the Erie 
_Railroad Company, for all he knows, pays 
the ,City part of it. 

Q. D·on't you know that, officer, that the Erie 
Railroad 1C,ompany pays half of your :salary? A. 
That is what they say. 
- Q. Don't you lcno~? A. I am not concerned in 

that; I have had talk:s with some of the other offi-
cers. 

Q. Officer DeVries, you ·don't know if the Erie 
Railroad C·ompany pays half of your s·alary for be-
ing ,on duty at the Erie Railroad? A. I believe it. 

Q. You believe it? A. But they do not pay it 

]0 

20 

to 1ne; they pay it to the ·City of Passaic, and the 30 
City of Passaic ,pays it to me. 

Q. You have been on duty at that station ho,v 
many years-? A. Four and a half years . . 

Q. And you do not know who p·ays your salary? 

Mr. Selser: He has stated, that :he believ-
,ed that the railroad paid part of it. 

Q. You 1get your check fron1 the ·City of Passaic? 

The Court.: And he has told us that the 

.. 

40 
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railroad con1pany pay;s p.art of it, or he be-
lieved it. You get it anyway, don't you? 

The Witness: I get it an ·d I earn it, too. 

Q. You earn it, ·don't you? A. I do. 
Q. Now, Officer D,eVries, you are stationed the 

10 main part of the time on the other side of the rail:. 
.road station and part of the ti.me on this side of 
the railroad station, toward New York? A. Both 
sides. 

Q. ( C•on tin uing) Wal king up and down? A. 
Right. 

Q. Is · .that right? A. Right. 
Q. You watch the movements of every train 

there? A. Yes, sir. 
Q. Carefully? A. Yes, sir. 

20 Q. You can tell wh·ether they blow a, whistle or 
they ring a bell, or how the train star-ts- A. No, 

• sir. 
Q. -two years after it happ .ened? A. No. 
Q. Huh? A. No. 

The ·Court: The anS:wer is "No." Keep 
• your voice up. 

A. No. 

30 
Q. No~, how ,m.any trains a day come into that 

station? 
The ·C·ourt: While yo11 are on duty. 

Q. While you are on •duty? A. Give me a ljttle 
time to :fi.gure it U·p1 ; I will tell you. 

'I'h·e Court: Well, about, without figurin ·g 
it-estimate it. 

A. About? About nine trains · ·going east bound to 
New York, from twelve-thirty until eight P. M. 40 . 
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Q. How many 1going west bound? A. Up until 
about four-thirty there is probably five trains. Af-
ter that, about a qu·arter <;>f five, .another train; the 
train:s come in th~n, what we _call the working 
class people, that works in New York, they come 
in very fast; I have never lrept a record of ,them. 

Q. You lrno,w every train that comes in, as- you 10 
are the only one there between twelive-tihirty and 
eight o'clock, from the p·ol1ice ·dep:artment? A. Yes. 

Q. You remember this 27th day of July very 
clearly, ·don't. you? A. I do. 

Q. Why? A. Because I was right there-
Q. Is that the- A. -when this, accident' took 

place. 
Q. Aren't you there all of the time? A. Why, 

. . 
no. 

Q. Huh? A. Not on that side. 20 
Q. Well, aren't you there at the Erie Railroad 

station ,every day? A. I am on the east side or the 
west side. 

Q. That is not the first accident you ever saw in 
your life, since you h·a.ve been on dut.y there? A. 
No. . 

Q. Hundreds of others? A. No, not hundreds-
one or two. 

Q. ,On•e or two; which is it? A. Two besides 
this one, to my lrno~ledge. 

Q. That you ever sa;w? A. Yes. 
Q. Was this a clear day? A. Clear. 
Q. About two o'clock in the afternoon? A. 2 :15. 
Q. I see, about 2 :15, to be exact. A. You said 

two. · 
Q. Train was on time, I suppose? A. Yes. 
Q. Huh? A. Right. 
Q. You 11oticed that, too, didn't you? A. I did. 
Q. Huh? A. I did. 

30 

40 
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Q. What made you notice that? A. Because I 
lik:ed to see_ t;he trains on time, so that people don't 
have to wait .so· l9ng. 

Q_. That is the answer you give ~s, was because 
you lilre to see trains qn time? A. Because I had 
is~veral com.p1laints about trains being late, alw~y ·s 

l ;O as-king me what is the m·atter wit}). the Eri~ trains 
late. 

20 

30 

40 

Q. I ,see. Now, Mr. D·evries, w-ere you walking to-
ward Jefferson Street or were you walk:i.ng toward 
Pater-son, in the opposite direction, when this train 
was com-in·g in? A. I wasn't walking; I was 
,standing. 

Q. W 1here? A. U,p about thirty feet from the 
,small waiting room, on the we-st side of the rail-
road track:. 

Q. T.hirty feet fron1 . the s-mall waiting roon1 
would be right across .fron1 where the old ticket 
agent- · tick:et stat~on w~s? A. Not the old-well, 
the one that is there now, at the pre-sent time. 

Q. Te1npora-ry station on th .e op,posite side of the 
track? A. Right about opposite. 

Q. S·o you were stan ·ding by the entrance, or exit, 
as you n1ay call it, to the subway to ,go underneath 
the track:? A. I was not. 

Q. Well, isn't that about thirty feet. from w.here 
this little temporary station is? A. No. 

Q. Huh? A. No. 
Q. Well, had you pa~sed that? ~. No, I hadn't 

passed nothing; I was thirty feet to the south from 
the small waiting room on the ,vest side of the rail-
road. 

Q. Had you p·assed the subway entrance? A. 
Ha·d I passed it? 

Q. Had you p1ass-ed the subway entrance? A. I 
hadn't -passed it, no; I .h·ad_n't passed it. 
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Q. All right; which way were you looking? A. 
Both ,vays. 

Q. At one time? A. Not at one time, that is 
north and Siouth-north and south. 

Q. Was the train coming in? A. The train was 
pullin •g out. 

Q. I an1 talkin .g before this train came in; where · 
were you .s~an·ding? A. Before? When th ·e train 
was coming in? " 

Q. Yes. A. Why,-I probably stood right on the 
plat.form. 

Q. Where, on the platform? That platforrr1 is 
about thirty feet lon ig? A. At the waiting room. 

Q. At the waiting room? A. Yes. 
Q. That -is where you probably .stood? A. Yes, 

prob ·ably, yes. 
, Q. You saw the train coming in, as you walked 
which W'ay-toward Paterson? A. No, I walked 
towards-

Q. Jefferson Street? A. To,vard .s Jefferson 
S,treet. 

Q. ,So that you .ha.id your back f:acing the .direc-
tion in whic.h the train was co.ming in? Is that 
correct.? A. I stopped before that; I stopped and 
stood. 

Q. Well, which way were you facing when you 
stop .ped and you stood? A. Facing the railroad, 
facing the train, lookin •g ·north and lookin :g south. 

Q. Now, you were looking north and you were 
looking south? A. Yes. 

Q. You were by the Jefferson Street crossing 
,vihen you were looking? A. I ·was not. 

Q. Where were you? · A. I was thirty .feet. from 
the little waiting room, on the west side of the 
track. ' 

10 
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Q. You saw the train coming in, you say. A. 
Yes., sir. . 

Q. It was coming in very slowly, _was it, or very 
.fast? ·which is it? A. At its natural rate of 
speed. 

Q. All rig.ht; nothing unusual about a train eom-
l O ing in there is there? A. Nothing unusual. 

· Q. Not to you? A. Not t·o me. 
. . Q. And as you saw this train coming in, where 

were you when it stopped .? A. l was at the wait-. 1n.g room. 
Q. At the waitin •g roo1n? A. Yes. 
Q. Now, how many feet is_ that waiting room on 

the east bound :Side from the subway entrance or 
exit? There is only way to igo in and come out, 
isn't there? A. That is it. 

20 Q. All right; how many feet were you away fron1 
that entrance to the subway? 

The Court : Wh ·en the train came in? 
Q. (1Coritinuing) When the train stopped? A. 

I ,do not know; I ,vas on the west si1de of the tract, 
or the station east side. 

Q. On the west side, on the Main A venue side? 
A. On the Main ·Avenue s,ide? That is the west 

30 side of ~Iain Avenue. 
Q. That is where you were when it stopped? A. 

By the ·waiting roo1n. 
Q. How many feet is that from tpe subway exit•? 

A. About twenty-.five feet . 
. Q. All right. A. T1hat is, fron1 one end; that is 

from the south side of the waiting room. 
Q. Is that "rhere you were? A. That is where 

I were. 
Q. Now, when that train stop·ped, you .sa,v ·peo-

40 ple get on and off? A. Yes. 
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Q. How :many coaches .could y~u s,ee from where 
you stood :? A. All of them. 

Q. You coul 1d ,see at a point thirty feet from the 
1subway entrance . coaches up all along the Erie 
Railroad track? A . . All of the way. 

Q. And you could S'ee th·em in both directions? 
A. Doth directions. 

_Q. Were you looldng? A. Looking both direc-
tions when the train .pulled out. 

Q. I an1 talking about, when the train ·stopped 
there. A. Yes. 

Q. Did you lool{? A. I look:ed. 
Q. Did you see ,people ;getting on the train? A. 

Getting on the train . . 
·Q. How m_any, about? A. I don't know. 
Q. Can you tell us abou_t. how many? A. About-
Q. (Interrupting) One, two or three? . A. ~..,ovr 

or fi've, I will say. 
Q. Four or 1five, you would say, getting on what 

part of the train? A. Getting on the train; tl1at 
is• all I know. 

Q. Well ,,vhat part? How .many coaches were 
there on this train? A. How many coaohes-? 
Eight coaches. 

Q. You saw ~bout four or five people gett'ing on 
eight ,coaches? . A. No, .only on one coach. 

Q. Oh, now you could only see 011e coach; is that 
it? A. No. . 

Q.· Did you see people getting on every coach? 
A. No. 

Q. Did you , see peop1e :getting on one coach? A. 
I saw them walking t.o 1go· to :get onto that coach, 
,vhat they were walking for to get on. 

T;he jOourt: They didn't. .~11 get on the 

]0 
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same place? 4 0 
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The Witnes 1s: No, they didn't _all get on 
the same coach. 

Q. Your attention was directed to what coach? 
A. It: wasn't on any particular coach, while the 
train w,as s,tanding, my-

Q. Ju.st a minute; we w_ill get there. You s·aw 
som·e .p,eople, g.ettin·g on, did you-about four or 
·five p•eople, that is all you saw? A. That is abouit 
all. 

Q. What ,coach were th:ey ,getting on, the ,people 
that you saw, toward Jeffers-on Street, the front 
p·art of the train or toward the rear of the train? -
A. On the platform where -the trai11 stopped, at the 
platform. 

Q. T.here w,ere eight coaches- A. On the ce-
ment platform. 

Q. There were eight coaches on that train? A. 
Yes. 

Q. An,d the train extended all of the way across 
Jeffers·on _ Street away up almo ·st _to Harrison 
Street; is that right? A. What is t~at? 

Q. Didn't you hear ·me? A. No, I .didn't ; no. 
Q. Up to Monroe .street? A. Th;ree hundred feet 

this ,side of Monroe St~eet., the last coach. 
Q. Can you describe any particular -perso!). who 

was :gettin ;g on the train that day? A. No. 
Q. I-Iuh·? - A. Can I describe any-
·Q. Have _ an overcoat on, sweater or a hat, or 

anything at all, about any person that got on that 
train, any of them? A. I don't k:now anyone that 
· got on it, no; t1here is never very many that get on 
that train. 

Q. Now, you say you s,aw a ·man by the name of 
Mr. Nogrady- A. I saw the man that was hurt. 

40 
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Q. Tell us how he was dressed. A. I didn't look 
over his clothing very good, just be guessing at it. 

The · Court : Don't guess. 

A. Well, he wore \dark · clothes. 

The Co·urt.: We :don't ,vant you to .guess. 
Th;e Witness: All right. 10 
'rhe Court: Is it your recollection that _ he 

had ,dark clothes? 
The Witness: Dark clothes. 

Q. ,Did he have a sweater on? A. I couldn't tell 
_you. 

Q. Have a cap, derby or a soft .hat.? A. I paid 
no attention · to his clothes. 

Q. Well, you saw somebody running; is that 
rig .ht? A. I sa,v him th .at time on the p,latform, 
t ryin .g to .,get on the train. 

Q. You saw 1him running acro8s Jefferson iStreet? 
A. I did not. 

Q. Huh? · A. I -did not. 
Q. Well, where did he come from? A. Co.me 

runnin ,g u,p the plat.form of the railroad, from the 
Jefferson .Street crossing, north. 

Q. Yes, and _the train was alread~ halfway out 
of the station; is that ri!ght:? A. The train was 
pulling out.- · The train was pulling out. It was 
g,oing at a fairly good ·rate of speed. 

Q. I,t was halfway out of the ,station? A. I ,don't 
~ay half, partl 1y out. 

Q. Did you see the conduct.or on the train? A. 
When the train was at a stop, I saw him. 

Q. Did you move from where you ,vere? A : I 
didn't 1move until I ,saw the inan come runnin _g up 

" the railroad to attempt to juinp, the train. 

20 

;-30 

40 
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Q. You were facing toward .him, were you? A. 
' . 

Yes, .sir. 
Q. And you ran towards hin1? A. Ran towards 

him ; yes,, sir. 

By the Court : 

10 Q. Why did you run toward him? A. I wanted 
to try ·to .stop him from attempting to jump on 
this train. 

Q. You sµspected that was what he was .going 
to do? A. Yes. 

Q. All right; how far did you get ,toward him? 
A. Why, I ;gues.s-

Q. How fa~. did you run befor _e he got on? ·A. 
Pro b~ly thirty feet. ·~ 

Q. How near were you then to where he got on? 
20 A. I had about twenty feet . more to go. 

Q. About twenty feet more to igo; then the train 
was going a way from you, from then on? A. Yes, 

• sir. 
Q;. That is correct, is1n't it? A. Yes, sir. 
Q. How .far had tih·e train traveled up _to the 

t ime he got on, woul ,d you say? A. The engine 
was about at the- · in bet.ween ,Jefferson Street and 
W1ashington Place crossing, the engine was. 

30 Q. Where was the engine when it started? A. 
When it started? Why, it was on the north side 
of the cros-sing. 

Q. Well, would that. b.e a half a block, quarter 
of a block , or what? · A. I don't ,get you, your .Hon- . 
or; fro1n what point? --

Q. The platform · on which this :man got w.as 
where when it stop·ped? ;Can you tell me that, .and 
where it was that he .got on it? I want to know 
how . .far the train traveled from the time it was 

4·0 stopped until this man got on it? A. Why, I 
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-~hould ju 1dge about .five hundred feet. 
Q. Five hundred .feet; .all right. 

By : Ji r. W einberg ier: 

Q. Do I un -derstand yiou correctly to tell Judge 
Porter that this train traveled five ·hundred feet 
before he got: on it? A. Five hundred .feet from 
where it stopped, from where it came to a stop. 

I 

By the Oowrt: 
Q. That is not what I ask:ed. The question is . -

how far · it traveled .fr.om the time it started until 
the tim •e that Mr. Nogrady got on? A. Five hun-
dred feet. 

Q. Well, that is how .far it traveled, you say, 
from the time it iStarted ·until . it stopped; that is 
correct, isn't , it? A., (No ans'\\i,..er). 

10 

Q. Now, it ·didn 't stop in1mediately t ha t he got 20 
on? A. I don't lrnow whether it stopped or not 
at all, Jiour Honor, after the _.accident occurred. 

Q. You ,don't know whether it stopped or not? 
A. I don't k:now. 

Q. But y-ou think it traveled five hundred feet? 
A. Yes. 

Q. From the time he ·got on? A~ Y.es·. _ 
Q.· Fr.0111 nhe tim,e it started until the time lie 

-
got on? A. Yes. 30 

Q. Is that correct? A. Yes. 
Q. That is about t1wo city Qlock:s, isn't it? A. 

Well, I d,on't know just how long a cit y ,block is. 
Q. Well, how long is your st·ation? A. Well, the 

station platform a~tually takes in all ·of the way 
from Jeffers.on Street, . ,ve will say, -almost to Mon-
roe Street. 

Q. And how far is that? A. That is quite a dis-
tan .ce. 

40 

• 
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Q. Five hundred feet? A. I should · think :, every 
bit •Of seven hundred f.eet. 

Q. -Seven hun ,dre ·d feet, so that it wasn't that 
long that the train 1h1ad· ;gone? A. No~ 

The Court : All right; proceed. 

] 0 By Mr. Weinberger: 

Q. Now, Mr. DeVries,- so that this jury can get 
this straight. You claim that t,his train traveled 
five hundred feet at least from the time it started 

. to ,vhere this man got on? A. Yes, sir. 
Q. Is ·that true? A. Not th .e whole train, the 

engine was five 1hundred · feet from where the 1nan 
g;ot on. 

Q. What coach did the 1m1an attem:pt to get on-
20 first 1or second coach? A . . Third coaich-rear .end 

of the third coach. 
Q. How · long is each coach? A. Each coacl1? 
Q. About? A. Probably si~ty-
Q . . Sixty? A. -to se.venty feet long. 
Q. You ]{now that there is .no sidewalk or noth-

ing whereby he could run along .side of it, so that 
after the train p·asses Jefferson Street, which is 
about forty feet from where the train stop ·pe~, 
there is no ,sidewalk or nothing there, is there? A. 

30 T,here is no platform. 
Q. You mean to ;say, un·der oatn, that there is 

a platform after you passed the Jefferson Street 
crossing? A. No, not after y-oh ·pass the cros _sin :g, 
t1here is nothing. 

Q. Don't you lrnow that there is an iron .fence 
there; there is no p1ace to wallr, even, along .there? 
A. There is- nothin •g there b.ut ,stones and ~ies. 

Q. Stones ·and ties? A. Yes. 
40 Q. You •don't m_ea.n to tell this ' jury that he ran 

' 
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along those ties, ,do you? A. No. 
Q. For ·five hundred feet be£ore he jUJmped on 

the train, ·do you? A. No. 
Q .. Well, now, ,Mr_. De Vries, isn't it a fact that 

this •station platform, that this whole !station 
building there is no more than :seventy-five feet 
from this crossing .at Jefferson .street, on Main 
Street? A. jSeve:µty-.five to one hundred feet. 

Q . . Sev,enty- ·five to a hundred feet. Now, -is it 
n.ot a fact that the crossing is about thirty feet, 
the width of every ordinary crossing? A. Yes. 

Q. Th.at is true? ~- Th.at is right, yes. 
. . 

Q. The _ man didn't atte :mpt to get on ·no train 
alongside of the cars east fr.om this ,station pla t-
form, ·did •he? A. On the plat.form .,- the station 
platform. 

Q. Oh, he did get on on the station platform; is 
that right? A. Yes, sir; att.emp ,ted to. 

Q. y;ou say there W•ere eight coaches on this 
train; is that right? A. Right. 

Q. How .do you kn·ow that? How d.o you k11ow 
that? A .. I know that becau 1se every day it car-
ries about eight coaches. · 

Q. You k:now that becau ,se every day it carries 
about eight coaches? A. I 111sed to figure that out, 
doctor, !or your Honor; you see, I was interested 
in my worlc there a little. 

Q. H,ow ,vould that be of in(erest to you to see 
how ·many coaches there were? A. Just-

Q. ·Curiosity, that is all? A.· That is all, just 
for curiosity. 

Q. Wh .at coach did he attempt to get on? A. 
At the rear end of the third ooach .. 

· Q.· Rear end of the third coach- A. Ye~, sir. 

10 

20 

30 

Q. -is , that right~ . A. Yes, sir. 40 
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By the Cowrt: 

· Q. Now, Mr. DeVries, where was the rear end 
of the third coach when the train was at a stan·d-
s-till, b,efore it started·? A. About at the waiting 
room. 

Q. And how far is it. from that point to the point 
10 where he fell off, or where he ju •mped on, rather? 

20 

30 

40 

A. A,b,out ninety feet . . 
Q. Then the train mu.st have .gone ninety feet 

from the time it .started until .h.e got on; is that 
correct.? A. (No answer) . 

Q. Here ·is the platform and the train is .still- · 
A. Yes. 

Q. -and the :train :starts- ~P, and he tried to get 
on, and it 1goes 1a little further, and he dropped off. 
It -did go a .distance before he fell off, didn't it, 
from the time he .got on? A. Yes. 

Q. So that ·the place where he got on was about 
ninety feet from where that particular part of the 
train was "1~hen it was stopped; is that right? A. 
You are .asking me a question. 

Q. Don't. answer it, if you cannot. I was · only 
tryin ;g to find out how far the train had gone on 
from the tin1e it started · until this man attemipted 
to board it. I thought 1ou could tell me. You 
say he got on the third coach, and you know where 
he was, when he 1st3:.rted_ to get on the third .coach, 
because you know it was about .fifty feet from 
where you s1tood. That is corrtct, isn't it? A. 
Yes . . 

Q. Now, I am .askin·g you where that third coach 
was when the train was at a ·stand.still. A. Oh, 
that W-~s at the waiting room. 

Q. That was- A. At the waiting room. 
Q~ -at the waiting room. How far Jrom that 
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point was it to _ the point where he got on? A. 
About ninety feet. 

Q. About ninety feet; ·all right. A. Yes, sir. 
Q.. So that when you said the train had gone 

five hun9-red . feet, you Wiere talking about wh~re 
the engine ,vas, weren't you, when I asked you be-
f Jre l1Jw far the train had igone from the time the 
•man had .got. on, and you ,said five hundred feet? 
A. Yes, I 1n1eant the eng·ine then. 
By Mr. Weinberger: 

Q. Now, Mr. DeVries, this man was coming in 
this ,direction--say my back was the direction in 
which he was coming-is that correct.?-an-d the 
train was eoming in the opposite direction, going 
toward New York; is that correct? A.m I right or 

, . 
,vrong? A. You are pointing east; I would take 
that is, the way for New Yor·k~ 

Q. Let you take what.ever direction you want to. 
A. All right. . 

Q. This man was going in the direction ,of Pat-
erson, New .~ersey? A. Yes, sir. 

Q. Train was ·going in the oppo~ite direction; is 
that correct? ,A. -Correct. 

Q. Now, y.ou were turned that . way ,vhen the 
man started to .go toward Paterson, New Jersey? 

10 

20 

A. Yes. BO 
Q. This locomotive engine hadn't passed him 

yet, had it? A. Yes•, sir. 
Q. Had it? · A. Yes, sir. 
Q. Where did he come fr,om? A. He come ru11-

nin :g up the platform. 
Q. Well, then, he had to pass the engine, ·didn't 

he? Didn't he? A. He -didn't have to pass the ' . 

engine. He had to pass the engine wherever-
I don't funow wherever he come · from, but he con1e 4 0 
running up the ,platform. 

.. 
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Q. Now, Mr. DeVries, let me get this clear, a11d 
the jury as well. .Didn't that 1man have to p:ass 
that engine to get onto one of the coaches? A. No, . sir. 

Q. He did not? A. He did not. 
Q. Was he coming fron1 the ·other direction? A .. 

LO He come from the front of the platforni, fro111 in 
front. of the train. 

_ 40 

Q. From the front? A. From the .front. 
Q. Then {he had to pass the engine, didn't he? 

The 'Court: It depend -s -on where this man 
said he .first saw him . coming fro1n; he saw 
lrim coming from the direction of .J efferso11 
Street . 

. Mr. Weinberger: That is in front of the 
• engine. 

The Court : No, he said the en.girie ,vas . 
bey·ond .Jefferson ,Street. Now, the testi-
mo-ny is th·at he saw the man coming from 
the -direction . of the front of the _train. 'fhat 
. . ht . 't ·t? IS r1:g , lSn . 1 . 

The Witnes ,s: Correct-. 
The Court: An-d the train was . traveling 

· when you first .saw him running? 
The Witness ·: Yes, sir. 
Th.e Court: So that: the train was travel-

ing in ·one direction and he was running i11 
t 1he ·other; that is ,correct, isn't it? 

The Witness: Correct. 
The Court: . All right. 

Q. Now, Mr. DeVries, when this trai11 stopped, 
where was- this locon1otive, in front of Jefferso11 
Street. or beyond it? A. When it started? 
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Q. ·when it sto.pped? A. When it s~o·pped? On 
the north side of the crossing, Jefferson Street 

. er o s1s1n:g. 
Q. Wh~t does that ,mean to this jury? A. 'rhat 

means, on this side, · towards Paterson, when it 
s:topped. 

Q. All right. When you first saw this n1an 
coming up the platfor:m toward Paterson- A. 
Yes. 

Q. -where was the locomotive? A. The loco-
motive was traveling at a rate of speed of about 
six 1nile1s-,six to eight miles an hour, to my knowl-
ed1ge. 

Q. Al~ right. A. The locomotive engine was in 
the middle of the block, between Jefferson Street 
~nd vv ... ashington Place. 

Q. All right. Now, how many cars did this n1an 
pass, tihat you saw, before he attempted to b:oard 
the train? A. Two coaches. 

Q. You wa .nt us to u.nderstand that he stood 
the~e and let two coaches go by? A. He didn't 
stand-

Q. He was running? A .. Running~ 
Q. At top speed? A. I couldn't say how fast 

the man could run. 

10 

20 

Q. He was rur1ning the opposite direction? A. BO 
Yes. 

Q. From which the train was going? • A. Right. 
Q. Is that right? A. Right. 
Q. You .;don't know where he came from or how 

he g·ot there? A. No, sir. 
Q. Whether he came from this side of Main Ave-

nue or whether he came from the northerly side, 
New York: side ·or the Paters·on ,side? A. No, sir. 

(l. Huh? A. No, Air. 4 o 
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Q.· Now, this t•rain traveled how .many feet from 
the tim .e when you .first saw this man until the ac-
cident hap ·p:e.ned? A-. probably five hundred feet 
from where the man attempted to jump the train . 
. Q. How long is Main A:venue, about, bet" reen 

Main Avenue, ,Jeffers.on '.Street and Main Avenue, 
10 Washington Place? A block? A. Well, I would 

say eight hundred feet, probably a little more. 

20 

Q. Half of that would be four hundred feet? A. 
Probably a . little more. 

Q. I 1say, half of th 1at would be four h·undred 
feet? A. · Yes. 

Q. Now, how lo·ng was that engine, about, with 
tihe cab on the back of the en:gine? A. I didn't 
inea·sure it. 

Q. About, Mr. DeVries? A. About, I ,vould 
say, a hundred feet, a hundred and ten feet. 

Q. And the three coaches was about how :many 
feet-,eighty feet-sixty apiece? A. Abo~t sixty 

• ap,1ece, yes. 
Q. T·hat is a hundred ·and eighty feet. Now, 

where ·did this man fall? Was . he on the station 
p1atform, or not? A. On the station platform. 

Q. Now, wh~re? A. Thirty fe,et from the cross-
ing, north from the Jefferson :Street crossing. 

30 Q. North? You mean toward Paterson? A. 
Ri.ght. 

Mr. W,einberger: That is a_ll. 

JOSEPH J. WEINBERiGER, ·.sworn. 

Direct --eXiamin'(J;.tion by Mr. S1eis1e:i : 

Q. Mr. Weinberger, you are City ·Counsel of the 
40 City of Passaic, are you not? A. I am. 
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Q. As City Counsel of the City of Passaic, are 
you acquainted with the rel~tionship existing be--
tween the Erie Railroad anid the Cit.y with respect 
to polioe p 1rotection at the ,station? . A. I an1 not. 

Q. Do you know whether or not there is an 
agreen1ent between the ,City ·of Passaic and the 
Erie I~·ailroad with respect to police protection at 
th -~ station? A. I understand there is; I never 
saw it, though, Mr. Selser. It must have bee11 

· mad -e long before my time. 
Q. Do you, or ~ave you any understanding as to 

w.hatrelation there is u,nde:r that agreement as to 
the pay of City ,policem,en stationed at. ·the .Passaic · 
st·ation? A. Except from what I have l;>een told; 
I never .saw any such agreem :ent, Mr. Selser. I 
un-derstand-

'fh-e Court: Don't tell us what yoll un-
derstand, unless he ask -s you. You don't 
know a~y more than the cop. 

A. I never saw the agreement, Mr. Selser. 

The Court: Neither did he. -..f 

A. That is all I can tell you. 
Q. D-o you know Officer DeVries? A. Do I know 

10 

20 

him? 30 
Q. Y·~S. A. I know he is a police officer. 
Q. Do you know whether or not he is employed 

by the City of I>assaic? A. I presume h·~ is; he 
say-s he is. 

Mr. 1Selser: That is ·all. 
The 1C,ourt : That is all. Do you want -to 

cross-examine yourself? 

40 



Ir ving Evansky-Direct. 

IRVING EVANSKY, sworn. 

·Direct-em -amiw .a.tion by Nlr . . Sel ·s1w: 
. Q. You are a police officer, •emp,loyed by the City 

of Passaic, are you not? A. Yes, sir. 
Q_. Do _you k.n<?W whether or not your .salary is 

10 paid by the Erie Railroad ·Company? A. It is not. 
Q. You know that? A. I kn9w .it. 

20 

30 

40 

Q. What typ•e of duty ·do y-ou do? A. Traffic 
·offi.c~er at. the corner of .J ,efferson Stre _et and Main 
Avenue, Passaic. . 

Q. On July 27th, 1925, about two o'clock: in the 
afternoon, where ·were you, officer? A. I was on 
the west side of Main A-venue, outside of the .gates 
-of the ra _ilroad gates. 

Q. At Jefferson Street crossing? A. At that 
crossing, .Jefferson .Street. 

Q. At that ti[ne, you were directing traffic, were 
·y-ou? A. I was not. directing traffic. I llsuallJr 
stand out.side of the gates when th .e gates :go do,v11, 
and wait until the gates .go up again, and then 
handle n1y traffic. Otherwise, while the 1gates are 
down the traffic k:eeps moving by, lreep.s running 
north an south on ths1t street. 

Q. 1)here is no cros-s traffic ,vhile trains are in 
the station, in other words? A. No, sir. 

Q. Now, officer, ·do you remember the 2 :15 trai11 
comin .g into the .station that afternoon? A. I do. 

Q. Do you remember where the en ,gine stopped 
with respect to the crossing · itself? A. I do not 
remen1ber. 

Q. Well, just. tell the court and jury, if you 
please, wha t y·ou know about. the accident. A. Well, 
at that} time, on that' particular day, at th ·at time, 
the t rain had Rtopp•ed, and I turned .my back to 
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the train, and there were two women with baby 
carriages up against the gate. 

The =Court: Were the igates down? 
The Witness: _ Th•e 1gates were ·down. 
The 1Court: Why? 
The Witness: The train had come in at 

that time, I supp:0se; the gates was down. 
The .c.ourt: Well, why? 

. The Witness: I don't lrnow; sometimes 
uhey }{:eep the gates down when the trains 
are upon the cross:.walk, · and .sometimes 
they keep them down ,vhen the crossing is 
block:ed. 

The Court: You do· 11ot know whether the 
·crossing was bloc:ked at this particular time 
or not? 

The · Witness: I do .noiJ rem·ember. 
The Court: All right. Go on. 

A. (Continuing) And I had my back: turned; and 
t~es.e two worn.en were right a_gainst th•e .gate; 
th-ere 'is- room enough right ati that spot for the 
size of a baby carriage anyhow; and 011e of the 
women s,creamed as the train was p•ulling out. I 
turned ~my 9ack and · I saw this .man falling off the 
train, off the right side of . t.4e train, and I run to 
him and t1ried _ to help him. 

Q. Now, officer, at the ti1ne this won1an screarn-
ed, you say the train was then pulling out. How 
far, in your opinion, had the train gone when you 
· heard the screaming? 

Mr. Weinberger: I object to this, your 
Honor ·plea,se. . 

The Court 1 : He saw the man falling off 

10 
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40 
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the train. That is _correct, isn't it? 
The Witness: Yes, sir. 

Th,e Court : The woman screamed ., then 1he 
fell off; he heard her screaming and he look~-
ed, and he saw the man falling off; the trai11 
was then in n1otion. It'. was in motion when· 
·she screamed. Now, the question is, if you 
:Wnow how far had the train traveled fron1 
"bhe time it had started until you heard her 
scream? 

Mr .. Selser: That is the questfon exactly. 
The Co11rt: Don't ,guess, if you don't know, 

tell us so. 
The Witness: I would lik.e to have you re-

p,eat that question again. 
·The Court : How .far had the train gone 

from the time it started until you heard the 
woman scream? 

The Witness: That. I do not know. 
The ·Court: All right, where was the e11-. 

gin,e at. that time, if y;ou know? 
.·The Witness: I do not- know. 
The ,Court ·: W aS" the train crossing __ the 

crossing ·at that. time, or · do you know? . 
The Witnes~: Yes, ,sir. r 

30 The rCourt: It w,as; were any coaches 

40 

crossing th.e-crossing at that time? 
The Witness: Yes, ·sir. 
The Court : When the train waS" in the st.a-

. . 
tion at a standstill, were there a.ny coaches 

across the crossing at that time? 
The Witness: 6'..I do n1ot know. 
The Court '.: Well, .do they ever? · 
The Witness: Sometimes. 
The Court: Coaches as well a,s the engine? 

I 
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The Witness-: Well, that ha pp-ens once in 
a while. 

The Court: AJl right. 

Q. Officer, were y-ou p,aying any attention to the 
. . 

little whistle on th •e engine, the .go whistle? A. 
N 0:, ·sir. . lo 
· ·Q. You -didn't pay .any attention to that at all. 

'That is all. 

Oroiss-emaminaption by Mr. Weinberger: 

Q. You don't kn 1ow ,vh.en this man, . Mr. Nogrady, 
,got on this train, wheth 1er it was standing ·still or 
in operation, do you, when your back was turned? . 
A. My back was turned. 

Q. You were doing traffic duty? A. My bacl{ 
wais turned; I _didn't . see him get on it. I saw him · 
falling off. I did :n't. see him at all until the wo-
man shouted, attr _acted 1ny attention to it. 

Q. The ·fir .st · thing you k~now, you heard the wo-
man sh.outing? A. That is the tin1e. 

Q. Then you turned and ·sa,v a .man fa}ling o~ 
the train? A. Yes, sir. 

Q. Wh:ether when this man ,vas boarding the 
train it was standing still, you don't know? A. 
I don't know. 

Q. You were the traffic offi.oer at the middle of' 
the .street, at the f1ar end of the Jefferson .Street 
crossing; that is correct? A. Yes, sir. · 

·Q. You have nothing to· do with the station plat-
! 

form its.elf? A. I ·direct traffic on both sides; I 
have nothing to .do with the railroad _at all. 

Q. On one sid ·e, y1ou .are in a booth, in front of 
Leggett's drug -store? A. S1ometimes. 

20 

30 

40 
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Q. ·That is across .the street : fron1 the station t 
A. Yes, sir. · · 

By the Court: 

Q. vVhere was the 1man :when you got to him? . 
A. Well, when I .got to him, the wheels were going 

LO over him, and I tried to pull him fr .om under the · 
train, while the wheels were :going over his leg·s. · 

Q. v\t.,.here was he? What poi11t? What part 
of the track :s? A. Of the track? 

Q. Where W•as the point where the 1n·an was ly~ 
ing at that time? 1A. About. fifteen feet from the 
cross-walk. · , 

Q. W·hat cros:swa1'k? A. The cros.s·walk nearest 
' . 

to the S'tation platform. Thait is1, oil that walk 
woul 1d· be the n·oirth crosswalk on the north ,side of 

~O th -at crossring. 
Q. Did you s1ee Officer DeVries 1 there? A. 

About :th1e time well, I ,didn·'t take notice as : to 
wh 10 was there; I ·don',t even remem ,ber now whether 
he was: one t ;hat helped me ·or not. I know s-ome-
bod'.y ·helped me. 

Q.~ An officer? A. An officer. 

Mr. Weinberger: That is all. 
r 

;Jo Redirect-examination by .,.~fr. Selser: 

Q. Officer DeVries is- commonly in the uniform 
of the City Police Department? A. Yes, sir. 
By the Court: 

Q. You know him? A. Yes,, sir. 
Q .. He iS' srtationed at the Erie? A. Ye:S', sir. 

By Mr. Selser: · 
40 · Q. Do you ren1ember seein ·g Officer De Vries on 

.... 
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the -sta,tion platform befor 1e the accid ;ent occurred 
at all? A. On that ·d1ay? 

Q. Yesi, at the time this p,articular train was1 in 
the s1ta:ti1on? A. I d1on't ren1ember that. -

Q. You ·d1on't ren1embe.r seeing him. That is all. 

MICHAEL BURHORN, s:worn. 

Direct-exami .nation , by Mr. Selser: 

Q. Mr. Burhorn, you work for the Erie Railroad 
Comp·any, !don't yo·u? A. Yes•, sir. 

Q. What is1 your job? A. Flagman on the•cross-
• 1ng. 

Q. What cr9ss1ing were you in c·harge of on July 

\ 

10 

27, 1925? · A. Jeffers:on Street. . 20 
Q. Do you remember this 1 accident occurring? 

A. I ren1ember the n1an·running in front of me on 
the cros 1swalk. 

Mr. Weinberger: I ask that be stricl{en 
out, if your Honor please, not being res,pon-

• s11ve. 
Mr. Selser: Not ries,ponsive; I consent to 

,strilring it out. 
T·he Co-11rt: Strike .. lit out. 80 

Q. As this , train came in,to the station, Mr. Bur-
h·orn, the 2 :15 train, ,vhere were you? A. Ip. the 
middle of the track, ,on :the w-e-st bound track. 

Q. At the Jefferson ·Street crossing? A. Yes1, 

• sir. 
Q. What were you doing thieve? A. Stan ·ding 

there, 'S1eeing that nobody gets ·hurted. 
Q. Just tell us, if you please, what happened . 

fron1 :that time on? A. Well, as I was, ,standing 4 0 
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there, · a m,an come from J-eff erson Street, running 
aroun;d the engine that way (illustrating)-

The Court : Around the front of the 
engine? 

T'he vVitnes•s:: Yes:, sir. 

A. ( Continuing)-in front of it, run ·ning right 
aroun ,d; that was the last of him-th .at is all I 
see11 of it, because there was 1 another train . coming 
west and I didn't dare 1to go on account of ,vatch-
ing that train, so I stayed where I was:. . 

Q. Now, aS' this, inan came running by, Mr. Bur-
horn, l~Unning acroS'SI in front of the engine, wa:s 
the engine then moving? A. Yes, sir; just stavted . 
. · Q. Just sitarted? A. Yes', sir. 

20 · Q. Where was the engine s!tanding as, the . train 
. was s1topp ·ed in the ·sta _tion? A. On the end of the · . crossing. 

Q. Nea1'ojest to Paterson or nearest ·to New Y.or k? 
A. Neares 1t ·to N·ew YorlL 

By the Court: 

Q. T·hereby· blocl{ing the other 1traffi.c? A. "\Vell, 
the.-

Q. I :say, nobody could go oveF the crossin:g be-
30 cause the engine was: on the cross 1ii1g? A. Yes,, 

sir; .the gates, were down. 
· Q. Well, if the gates : had been up, an a.utomo-

bile couldn't have cros 1sed? A. No. 

T'he Court : All right. 

By 1.ll r. Selser : a: 

Q.--Where was the cowcatc ·her ·of the engine, Mr. 
Burhorn? - Was, the cowcatcher over apast 'the 

_ 40 cros 1sing or jus •t over, toward Jersey City or to-
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ward New York? A. J us:t about a little hanging 
over toward Jersey City. 

Q. Did you see the injured man after th,e acci-
dent occurr 1ed? A. No, sir. 

Q. You ·did not. Y·ou ,did, however, s,ee this man 
who run to go i~ front of the engine and cut up the 
pla .tforn1? A. I coul 1tl-n',t tell you what way he 10 
run,-right around the engine by the front, that is 
all I seen him. 

l\{r. Selser: That is all. 

Oross-emamination by JJ;J r. "ltVeinberger: 

Q. Mr. Burhorn, you are the _flagman 1there? A. 
Y,es., sir. 

Q. You work: up in a tower? A. No, sir; on .the 
d 20 gro_un· . 

Q .. I see; y,ou are not connected with ~:he tower? 
A. No, sir. · 

Q. Where d!o y1ou •sjtay when the •trains, go by? 
A. Where .do I stay? In the middle of the track. 

Q. I know; but after the trains ar~ gone, where 
,do you go? A. In the S!hanty. 

Q. That is_ parit ·of that 1tower down there? A. 
Down 1stairs. 

Q. Downsta:irs 1 in ,that tower. Now, when a 
train co;rnes in, y,ou stay on thie left hand 1 side of 
th,e train going into New York ; is· tha 1t right? A . . 
Som 1etimeS:. 

Q. Always 1? A. Nio. 
Q. Well, on this 1d.ay w4ere ·d1id you stand? A. 

WeSit s:i,de. 
Q. On .the west -side? . A. Yesi, sir. I mean the 

J • 

eas 1t. 
Q_. East side? ·A. On the eas 1t side. 

. Q. Oh the eas\t side. You were holding one of 

30 

4·0 
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these little povtable metallic sig.ns-, "1sitop" or what-
ever it may be? A. They call them bijou. 

Q. BiJou not banjo? A. No·, bijou . 
Q. Now, on this day, you were holding this bi-

jou, as you call it? A. Yes, s:ir. · 
Q. Railrq ,ad .1'anguage; and yo·u sa.y tha:t this 

] 0 
·engin~ had blocked the en,tire Jeffers9n Street 
crossing, toward Jersey City, toward New York? 
A. Not before he 1s1tarted. 

Q. W e~l, ,didn't yo1u answer the court- A. 
Judge ask m·e about w.here the engine go and I 
told him. 

Q.. Wait a min_ute. When the engine s:top·ped ·, 
·you :s1a,v it come i11, did y·ou? A. Yes-, .sir. 

Q. Where did it stop, the front part of the 
engine? A. That end of 1the cr ·oss1ing. 

20 Q .. What do yon mean by that end? A. Th,at 

30 

end, t.he west end, from the crosising. 
Q. Toward Paterson or toward Jers 1ey City? A. 

·T-oward Paterson. -
Q. Toward Paterson? A. Y,esi, sir; . 
Q. Y·ou s,wore on your direct examination to 

ward Jersey •City. A. Toward Paterson; as that 
gerrt1'eman ran -arou.n ·d the engi11e wa,s, moving, an·d 
I told the judge -he stop,ped at tl!at end. 

Q.. Yo'U were on this- side of the sitr,eet? A. 
Yes-, s1ir. 

Q. East Main Avenue side? A. Yes., sir. 
Q. Where the City Trust Company is- A. Yes, 

Q. -i:s 1that right? A. Y•es1, s,ir; over that way. 
Q. This tra~n i was •.( on the station plat.form when 

y·ou ·s-tood there? A. · By the depot, yes. 
Q. By the depot? A. Y es1, .sir. 
Q. You stood in between the mid;d'le of the _gates 

- 40 - A. Yes-, sir. 
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Q. -is that right? A. Yesi, ,s:ir. 
Q .. Was 1this in the center of the s1treet? A. Yes, 

. s,1r. 
Q. The tr.a~n didn't block the cross 1ing, then, d1id 

it? A. No, well, that other train wais: coming in . 
. Q. The t,rain 1did ·n't block the cros 1sing, th ,en, did 

it? A. You un ·derstand that, do:n't you? A. lo 
When he come up this .way, he blocked it, until s:he 

) 

started out. 
Q. O·h, th,ere was · another engine stan ·ding there? 

A. So y~•u couldn't lift up the gates to let ithe traf-
fic t~rough. 

Q. There was another engin :e standing there? A. 
No, he wasn't ·~tanding; he was coming. 

Th,e Court: He was traveling? 
·The Witness: Traveling is 1 right. 

Q. So you flagged the cros 1s1ing becaus 1e there 
was another engine coming? A. Yes1, sir. 

Q. You .s,aw son1e kin·d of a n1an run in front of 
this 1 engine? A. Yes:, sir. 

Q. Huh? A. Yes, sir. 
Q. A·ve you S•ure of that? A. Yes-, sir. 
Q. And ·h,e ran righ,t in front of your n·ose then, 

did he not? A. Yes:, 'Sir; right alop_gsi·de of me. 

20 

Q. Certainly, and the train then, the engine ·had 1 30 
not p,assed you yet? You are ·sjure· of that? A. 
Y,es, sir ; I am .sure the engine ·didn't pas !s-n1e. 

Q. Ce~tainly. A. It blocl~ed the road t'hough, 
the gates- was- down. 

Q. And ,the engine was on ithe north side of the 
crossing? A. Yes1, sir. 

Q. And this , man went by you, you -s·ay ; ·didn't 
he? A. The engine started up aB he run _around. 

Q. Wait a ,second. He ,vas in front of the 
40 
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engine, you 'have got him now? A. Yes,, sir; he 
was. 

Q. You are sure of that? . A. Yesi, s1ir. 
Q. He . h·ad pa.ssed by you? A. Yes. 
Q. And ithie engine 1haid·n't. sitarted · yet, had i1t? 

A. Yes: . 
. 10 Q. Had i,t? A. Yes. 

20 

Q. Now, after the engin,e there is: a part of the 
engine called · the _ca.boos1e? , 

The Court : No. 

Q. Cab of the engine, is that right? A. Certain-
ly. 

Q. Then there is• the firs1t eoach, is, that . right? 

Mr. Sels :er: Then there is a. tender back 
there. 

A. Theve is a bell on it. 
Q. There iSi a bell on it. I forgot to tell him 

that. A. Yes. 
Q. Now, t ,he engine comes 1 firs ,t? A. Yes;. 
Q. Is th .at righ 1t? A. Certainly. 
Q. Then con1es the coach? A. T'hat follows the 

tender. 
\ 

Q .. An·d ·he had to pass • ,that firsit c_oach? A. I 
do not _know whet:her he pa-sised the first coach or 

3 O not, o·r he run up the line. · 
Q. Didn't he haVie to paS:Si it? A. Certainly, he 

had to paSis. it on the other side. 
Q. Certa:in ·ly, Mr·. Burhorn? A. ·Certainly, . he 

·had to pas is:' i,t or he w·ouldn't ·have got there. 
Q. Well- A. He has to pas 1s1 it, or he would :n't 

1ha ve got there . If ·he d_i·dn't have to pass; it, he 
wouldn't be wh.ere h.e was. 

Q. And -he 'had to pass: 1t 'he second coach, ,didn't 
40 he? A. Certainly. 
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Q. He had to· pa,sis. the third coac~ didn't he? 
A. I ,don't k:now ,vhere hie dropped. 

Q. Y·ou ·don't k:no,,v wheth,er this : fel1lo,w running 
for the train, around the front of the engine, might 
ha vie jumpe9- over that fence, for all you know; you 
don't know whether ,that ,va,s; th,e -s1a1ne man in the 
accide11t? A. I know it' was the .man in the ac-
cident . 

. Q. How ,do you know it was the man _in the ac-
cident? A. I :seen the ambulance taking him. 

Q. Yo1u saw the ambulance taking a man; you 
as1s-umed th·at wasi the man? A. Yes 1

• 

Q. You ave gu,es,sing? A. No. 
Q. What? A. No, I am not guessing. 
Q. You didn':t see the man ·try ·to get on, did 

you? A. No, ·sir. 
Q.. You didn't s-ee him fall off, did you? A. No, 

• S'lr. 

Q. Y·our ans·wer i,s, w'hat? A. No, sir. 
Q. That is: all. 

W AI---'TER D. HUNT, sworn. 

Direct-examination by ]Jf r. Selser -: 

Q. Mr. Hunt, . y-ou are a locomotive engineer, 
employed by the Erie Railroad Compan .y? A: Yes,, . sir. 

Q. You .are one of the •defendant 1s in this case, 
are you not? A . . Yes1, sir. 

Q. How ma.n.y years! ·have ·you. been a locomotive 
•engineer? A. ·Six years.. 

Q.. Y·ou · were in charge of trai11 J30 which runs 
eas-t ,on Main Line and gets into Pas:s-aic ·~rtation 
about 2 :15? A. Yes,, sir. 

]0 

20 

30 

Q. J·11ly 27, 1925? A. Ye8, sir. 40 
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Q. Will yo•u just ·describe -to the court and jury, 
Mr. Hunt, if you pliease, the manner in wl1ich you 
brought that train to a stop at the !S1tation, and th·e· 
manner in which you ,d1rew your train out of the 
-s:tation? A. Why, we come "into Passaic -and stop-
ped wi 1th the engine jus it wesit of the crossing . 

.LO Q~ West is a railro ·ad term, isn't it? A. That 

:10 

40 

would be toward Paterson. 
_Q. Toward Pa ,ters:on? A. I s-hut the bell off 

an ,d laid ther -1e a short length of time. 

Mr. Weinberger _: I as,k that. be s.tricl{!en 
out. 

T'he Court: Strik-e it out; you were not 
aslred th -at. 

Mr. Sel:ser: Stril{e it out . 
.... 

Q. What was: the length of time that you were, 
at the .s,tation? A. Ju-st a -s;hor:t time, and , I got 
the whistle to -start, and ' I started, when the ga.t,es 
were down. There ,vas. a sign :al ahead of me·, an·d 
I had to wa-tc·h that signal, and I have got the h,igh-
,vay .to watch. I ,vent about two car lengths : afte 1r 
I got th~ whi~tle to proceed, and I got the whistle 
to 'Stop and I s1topped. Natu •r.all,y, when I go-t. the 
whistle to stop, naturally I turned , aroun -d to lool{ 
b:ack, and I ~aw a cro,vd there. That is 1 all I k:no,v 
about it. 

Q. N·ow~ Mr. Hunt when you brought your 
engine to a stop, state ,vh·er'le it was 1 at wi 1th respect · 
to the Jeffers 1on S·treet G'rOS1sing? A. Ju ,s1t west of 
it. 

Q. No, I mean, after -the accident occurred, when 
y·ou got. your whistle to stop. A. After the acci-
dent occurried? I was- east of tihe Jeffers 'on Street 
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CfOSiS:ing, right ' at the S1ignal bell, where t.h·e engine 

-
Q. About how far wa:s' that away from the cross-

ing? A. · I s1hould ju,dge, about sixty feet. 
Q. About how wide is Jefferson Street, as near-. 

ly as you can estimate it? A. I s,hould judge forty 
foot. 

Q. Now, will you just tell the court an·d, jury 
'how your engine sitarted· from the istation-. how 
your engine and train started away? A. It, start-
ed v,ery eas,ily, without a jerl{; there ,va,is: no jerk 

• 
at ~11, went out of there very easily; I was going 
at the rait:e of about .six mileSi an hour ,vhen I got 
the whi:s1tl,e to s:top. -

Q. When y~u saw this cro,vd ,down by-at the 
station platforn1, ,vhere d,o you say, with res 1pecrt 
to .the crosising, that is? A. Where what? 

Q. Where was, the crowdi with respect to the 
cros:sing? A. They were west of the cros·sing after . . 

I got stopped. 
Q. T1hat was itoward Paters-on from the cros1si-

ing? A. y·es, s1ir. 
. Q,. About how far fro1n the crosiswalk was- the -
crowd? A. Well, I would·n't just ·siay how far 
from wh,e1re I wa-si. 

• 

10 

20 

Q .. Was · it at or near tlf:e station? A. Well, it :30 
was near that little waiting room. 

. . 

By the Court: 
Q. Had the end of 1tl1at train ·passed the , station 

platform when yo11 came to a stop? A. When the 
entire ·train-

Q·. Ha·d the entire train pasised the station plat-
form wh·en you came to a stop? A. Second s,top, 
you mean? 

Q. Yes,. A. After t'he accident? 
Q. Yes. A. No, n·ort th 1e entire train; no, sir. 40 
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Q. All right. You say you went an engine . 
length .an ·d two car lengths 1 ab-out from the ,time 
you star :ted until you got the , signal to stop? A. 
Y1es, siir. 

Q. Abo,ut how much •distance would that be? 
How long was that? A. I think~ iit ,vas about 

10 ninety feet. 
Q. About .ninety feet? A. Or a little more. 
Q. Or a lit itle mor1e?' A. I wouldn't jusit judge 

th ,e distance I went .. 

The C·ourt: All right. 

By Nlr. Selser: 

Q. H ·ow quickly, after you got the signal to 1stop, 
did you stop? A. How quick? , 

20 
Q. Y,es. A. I is1hould judge I ·Btopp·ed in about 

ten or fifteen feet. 

Mr. Selser: That is all; take the witnes 1s. 
. ' 

Oross-exami ,nation by Mr. Weinberger: 

Q. Now, let me see; this train of which you were 
the engineer had eight coaches, outside of the en-
gine; is th·at c9rrect? A. No, s1ir. 

· Q. How niany? A. Six. 
30 Q. ~ix? A. Yes-, si!. 

40 

Q. Each car length, ·or eac ·h coac·h as y-ou call it, 
is at least ,sixty feet in length? A. Yes, :s1ir. 

Q. Is, that right? A. Yes 1
, sir. 

Q. Well; riow, you we~e ,the engineer on this 
; ' 

train going toward New York, and you have a 
little window up in-\) yo~r 1engine, an·d you l1ooked 
out from the right hand ,side of ,this 1 engine? Am I 
correct? A. Little •engine up in it.he front of the 
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car, outside of th1e engine; I don't. under.stan ,d y·our 
qu·esition. 

Q. Just listen to me. You have a. little window 
1through which .YOU look on the right · hand ,side of 
this locon1oti ve? A. Not at all 1timeS:. 

Q. Is 1 t 1here a window there? A. Yes, siir. 
Q. Out of which you look? A. Yes, sir; I look 

out of the windo ,w, look: alongsid '.e ·of my cab. 
Q .. Certainly. A. But not. at all . t ;imes, but not 

through that. win ,dow, not rut all times, no . 
. Q. Well, ;do you look: when people are getting 

on the tljain? A. No, -s1ir. 
Q. That is not. your bus:inesis:? A. No, sir. 
Q. Your busineS:s is, ·to lnok ahead of you? A; 

Yes., sir. 
Q,. Listen to the whistl·e an.d go; is that right-? 

A. If things are clear; yes 1, sir. /\ 
Q. Suvely, you don't look behind ,to see if they 

are clear, ·do you? A. No, -sir. 
Q. An·d you did,n',t this tin1e, ·did you? A. Not 

at ,th ·at point. 
· Q,. Not at that p·oint? A. No, s1ir. 

Q. On thii8 particular ·day, you were paying at- -
- . 

tention ,to busine8s, I 1take it? A. Always-. 
Q. Can't be any mis,talre about that? A. No, 

• sir. , 
Q. As you loolred ahead of you, did you see a 

man coming in front of your engine? A. No, sir. 
Q. Y·ou · were looking? A .. Yes, sir. 
Q. No 1!1-·an . came right in front of that engine? 

A_. I cannot s1ay no. 
Q. Did you see- A. I seed two or thr,ee run 

across in front of the •engine, I don't lrnow where 
they com-e acro .ss'; I have got other thin .gs to watch 
there. 

10 

20 

30 

40 
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Q. Just a minute. Did they r~n across? You 
s-ay, ''Y 1es'' ? A. . Yes,. 

Q. You ,saw t 1h-em? A. Yes. 
· Q. Y1our train was standing still? A. No. 
Q. It was 1noving, was it? A. What do you 

m-ean? Do you _ 111ean they run across after I start- . 
ed or before I started, which do y,0u -mean? 

Q. ~ow, Mr. Hunt, you w:e~e s1tan.ding at the 
Main Line s1tation in Pas8aic, on July 27, 1925? 
A. Yes-. 

Q. N o,v, while you were -stan,ding there, before 
you sitart .ed to move your train, did anyone go in 
front of it? A. Why, yes, numerous 1 people went 
acros:S: the cros-sing. 

Q;. Ran in front -of y·our train? A. I don't k:now 
whether they run or n,ot; I didn' 1t pay no attention 

20 ito "'rheth-er they run. 
Q. Well, did you see anybody run up towar !d the 

station ,to go onto the train r A. Why, yes:, lo:ts of 
them. 

Q. You s-ay you l{new that th ·ose peopl •e were go-
. . 

ing to go ·on that train? A. I don.'t know where 
they were going. 

Q. What did :y1ou expect they were doin~ there? 
A. I cannot say .. 

30 Q. Did you exp -ect that they were going to take 

40 

an aeroplane? A. That 1nay l>e. 
Q. Th·at may be? A. That may be. 
Q. When you see peop~e walk~ng along the sta-

tion platform, wit 1h your ,train standing stilJ, what 
do you ,expect them to ,do? A. I ,don't know what 
they are going to do; I can't an-sw·er that question. 

Q. You cannot? A. No·, sir; I can't. an'Swer th ,at · 
ques 1tion. 

Q. Well, yol1 were ,stopped · art the station for 
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what r~ea,s1on? A. To stop to unload passengers 
and load them. 

Q. You k:new that was. what you. sitopp ie.d there 
:for? A. Yes, sir. 
. Q. Now, on this particular day, at that time 
whien you were th ,ere sitopped, you paid no atten-
,tion to tl1ose people wh·om you claim walked in 
front of y·our engine, and walked along the s1tation 
platform, whether they got on your ~rain safely, 
or w·hether · they -did not, diid you? A. That is 
nothing ,to 1ne. 

-Q. I s:a.y, you :didn't do a.nything? A. I had ·n't 
any~hing to ·d10 wi 1th them ; I ·didn't. 

Q.. N:o way? A. No way~ I eari't tell whether 
they are .going on th .e train, I don't know they are 
going on -the train ·or not; a -station isi a public 
place, a n1illion people can walk around, you know. 

Q. S:o you paid no particular attention? A. I 
paid no p·articular attention to them; no, sir. I 
have other tJhingS" to -do. 

Q. Certainly; · ·before you .,started, you wouldn't 
look aroun·d to see if someone was getting on? A. 
I suppose, if they ,vere getting on, 1 wouldn't get 
the signal to go. 

Q. I ·didn't ask you thwt. You would ·n't look 
around,-didn't look around 1? A. No. 

Q. Although you k:n1e"r that there ~vas people on 
the station platform? A. I don't know. 

Q. You jus 1t s,wore th ·at th •ey were? A. I don't ' 
know; after I got t 1he whis1tle to go, I had to go, 
after my conductor ·signals me to go. 

Q. J·ust lis 1ten ,to me, Mr. Hunt. A. Y esi. 

10 

20 

30 

Q. Befo~e you Sitarted that train on that day, 
did you turn your face an ·d look up at the people 
-who ,vent by you on the railroad station platfiorm 
to see whether they gat on the train safely, or not? JO 
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A. The question you as.ked _me, ,did anybody go, ~n 
front of rny engine . 

. Q. Let's ·not quibblie, Mr. Hunt. Did you have 
peopl,e pa,s,sing ·along the side of your train, walk-
ing in th ,e direction of Oak: Street? A. I don't 
k:now. 

Q. Why, you swore th 1rut they did go by you be-
fore. Did they go by you, ·or didn .',t they? A. I · 
don't k:now which way they went~ whether t~eJr 
went by ·or ·not; I cannot . look out and look do·wn 
that way. 

Q. Y ~-u paid no attention, did you? You di ,d,n't 
care where they · "-ren1t, did y-ou? A.· No, I didn't 
care where 1they wen .t. 

Q. 1Certainly not; all y,ou have got to ·do is to 
look ahead ·of you, according to y,our view; is- that 
right? Is th ·at right? A. At that priesent rtime; 

• yes, . sir. 
Q. Well, no,v, you say yo-u got a whis ·ble to go 

ahead? A. Yes,, -s1ir. 
Q. And you went about sixty or ninety feet 

when you got a whistle to sitop? A. Yes ,, -sir. 
· Q. Is that right? A. Yes ', sir. 

. ' 
Q. Y·ou didn't see anybody getti~g on, and you 

didn't see anybody alling ·Qff; is' that correcit? A. 
Yesi, sir. 

Q. You ·don't know whether this ! man w·as get-
ting on the train w·hen it was , ,sit.an -ding s,till or 
when it waSi moving, of y,our ,own k:nowledge? A. 
No, s1ir ; I 1do not. 

. . 
Q.. Well, now, you do l{nor,v that when yo-ur 

train came to ·a :sitop, there we1·e left about four 
coach ,es on the station platform, then, of the Erie 
Railroad at PruSis1aic? A. At what? 

Q. Which s 1till had to cross the Jeffers ion · Street 
cros ising? A. What ,d·o you mean, when? 
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Mr. Selser: You m1ean, when it stopped 
,the firs,t or secon,d time? 

Q. Second time? A. Yes1. 
. . 

Q. Cannot be any 1nistak:e about that? A. Yes1• 

Q. Let's get this clear. Wh-en· y,ou brougl]t your 
t r.airi to a ,s:top, there was 1 still four coaches on the 
s,tation platform of the Erie Railroad at Pas ,saic? 10 
A. The second time? 

Q. Yes. A. I can't s1tate ju 1Bt how many were 
,ther,e; ther-e was: son1e, I don'-t know how many. 

Q. Where was the crowd? On the station plat-
fiorm-i's :n't that correct?· A. Yes:. 

Q. Is,n't that where the waiting room isi? A. 
Not exactly there. 

Q. Exactly where then? A. 'rhe wai1ting roon1 
is w-es,t of tihat, wher,e the crowd was.- · 20 

Q. N O"\\t"'", h·ow far was th:e waiti11g room from the 
Jeffer ,son Street cros 1sing? A . . Oh, ithart, I can't 
t ell; I ,do not k:now. 

Q. Isin't it about thirty-five or forty feet? A. At 
leas 1t every bit of that. · 

Q. Iis:n't it a ·hun,dred feet? A. I couldn't an-
s"\\rer thait question, not accurately, because I don't · 
know jusit how many f.eet it is from Jefferson 
Street. 

Mr. Weinberger: That is all. 

The Court: We will tak :-e a rece~s now 
until tonrorro,v morning, at ten o'clock. 

( Evening reces ,s) 

30 

40 
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HARRY M.· KATZIN, sworn . 
., 

Direct-examination , by .lJ!lr. Sel8er: 

Q.. Dr. K:atzin,- whe1~e 1do you live? A. 134 Madi-
son S·treet, ras 1saic. 

Q. D·o you recall the ·d1ay of July 27, 1925? A. 
LO Yes, I do. 

Q. Before ,ve go into lth·at, doctor, what is your 
profes·s1ion? A. Well, I an1 a stu-dent · of · divinity . 

Q. Y'ou have your degree theological ,degree? 
A. I have my degree -in Philosophy, Ma~ter. 
· Q. Where were you at ab·out 2 :15 ·o'clock on the 
d,ay of July 27, 1925? A. Why, a.t. the Erie! train, 
leaving for N·ew ·York:. . 

Q. Now, will you just . tell the jury please, Dr. 
, Krutzin, what you observed with reSipect to iSO·me 
"0 £.J passenger boarding 1that train, to . the passenger 

wh,o waH injured .? A. Well, I usually-

Mr. Weinberger: I object to what ·you 
usually d·o. 

The Court: Objection :sustained. 

Q. D•on't tell us· what you us-ually do, doctor·. 
What you usually d·o is 1 n9t evidential. Ju :st what 
You did on this occasion, J·ust what you saw ap_:d ;~o . . . . 
heard on this 1 occasion. . A. I was 1 one of .the la.sit 
passengers to enter the smok:er and took: my -seat 
at the -second from the en.trance toward the en-
gine, I mean, t 1oward . the end ·of the car. I open-
ed the windo"r, which opened half-ways. It wa:S1 

------to 1ny ,vay of opening it, wi1th the . 
catch, the way . that ·opens:, fron1 · b.oth sideS!. I 
look:ed out the windmv. It wasi a hot -day. I saw 
people running from buses th3:t had stop ·ped on 

4 O Main A venue thro11gh the -structure on Main Ave-
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nue station, Ol]t the entrance. The gates were 
down at th ·at time. Out of curio-siity only I want-
ed ,to sie---e -

Mr. Weinberger: I objiect to "out of 
curiosity" h·e wanted to s,ee. 

The Court: I ,vill allow it as to why he 
watch ,ed. Alt any rate, yo•u did watch. · 10 

A. (Continuing) I watched the people running 
toward the s1tructure. At the moment I lost sight 
of th.em, becaus,e th·e -s1tructure hid them from me. 
Then I :s,aw one man grabbing the handle, ithe frolllt 
-·handle of a.boujt tw-o cars 1 back: from mine, or may-
be the _second c~r, at the fvont. I don/t recall 
wh-ethier it was the second ·or th -e third, but quite 
fa_r back from my place. The train was, at that 
,time, in motion, and ·he tried .t 10 get 011. I watched 
him to s,ee w·hether 'he was going ·-to succeed, or n~t. 
I was watching him and I saw that ·he ran in ·an 
awkward way, -.in an unusual way; it was , not the 
way of running for the train but being dragged , 
rather. The exact position of that 1nan was not 
in a running position, but in a half seated posi-
tion, not exactly sitting 10n the g~ound-but not any-
way in a straight running position, an!d a moment 
afterwards I saw him s,lidiing un·d1er the w·heel and 
I hollered 'to sitop the train. A man approached 
me- I. think it was a .trainman-and he ·asked m,e 
some questions,; I was nervou:S:, and - I don't knof\v 
what I 'ansiw-ered or what he a-s1red me, and I did-
n't loolr out. of the wind 1ow no n1ore. T·he. train 
stopped. The ·engine was at. the ,end of the gate 
of Jefferson Street to,vard Jersey City, bu 1t .theL....--
wh-eth ,er the m1an wa,s. ·dea·d, or not, I don't know, 

20 

ao 

becau-s1e I didn't leave the car. 40 
• 
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Q. Now, Dr. Ka ,tzin, when . the train first came 
t·o a s1top at the . Pass 1aic s-ta.tion, did yo·u observe 
where :th-e engine was with respect to the Jeffer-
son Str,eet crossing? A. Pardon 1ne; I did, not get 
the question. 

, 
Q. W·hen th -e train ,vas1 sta .ndin .g at it.he .s1tation 

10 to take ·on pas 1s:engersL- A. Yes. 
Q. - ·did you then observe where the engine was 

' with r,eis1p-ect to JefferS'on Street? A. Well, in it!s 
usual place, about twenty feet awa .y fro1n the end, 
or maybe less,,-maybe fifteen,-abou.t whe,re iJt 
usu-ally belongs ; I •didn't notice anything unus,ua.l. 

Q. Was the front ·of the ,engine to-ward Pater,son 
fron1 the Jefferson · Street cros 1s,ing, or toward Jer-
sey City? A. Toward · Jersey City. 

Q:. Was it entirely across the cros :sing? A. 
20 When it 1stopped? 

Q. VVhen ,the train · s1topp:ed· the first time, to 
take the pas ·senge:r,s on,-not the ·second time. A. 
It stopped before the gate. 

Q. That would be toward \ Paterson from Jef-
ferson s,treet. A. That would be toward Pater-
S'Oll. 

By the Court: 

30 
Q. v\1as the gate lowered, or not; !10 you knn,v? 

A. At th ·at time? 

40 

Q. Y,es, w·h-en the. train stopped a.:t the station. 
A. Well; 1 don't recall, bu·t-

Q. All right. 

Mr. S,elser: Take the wi!tnes ,s1• 

Oross-exami -naition -by Mr. Weinberger: 

Q. Y•ou are studyiqg to be a ra.bbi? A. Yes. · 
Q. Yo-u 1s1tated you were in the first coach in th:e 
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back of th ,e engin.e. . A. In tne back o.f th,e engine; 
. yes, sir. 

Q. Tha _t isl the s1moking car? A. Yes, sir. 
Q. Y1ou were .sea1ted in th·e s•econd seat from the 

front of the first coac ·h ; is, that correct? .A. Y es1. 
Q. An,d as, you were seated1 there, were you on 

th-e extreme right of ·1that. ·seat, in th ·e ·second seat 
of the fro ,nt coach? A. If I recall correctly, I wa 1s 
the only pas isenger in ithe seat . . 

Q. Well, n·ow, a,s;,. you opening the win ·dow, I 
take it, that all you can see by looking to your 
right, would be -directly opposite and across the 
street? Am I right or wrong? A. Correct. 

Q. I tak:e it, you 1d1idn't put your head out of the 
win,d1ow to look at everybody getting on that. train? 
A. Pardon me; I didn't get th ·at. 

Q. ( Repeated ·by ,sitenograp·her). A. No, I ob-
s1erved the bu,sies. ' 

Q·. I say, you didn't put your head out of the 
wi11dow? A. I did. 

Q. Di,d you? A. (No ans.wer) . 
Q. Where did ithis, man come from that you 

·sa,v_Jor these people come from that you sa,v get- . 
ting on the · bus;? · A. The people came fron1 a bus,. 

Q. ·wh ,ere wa:si the bl1s.? A. The bus- stopped out 
toward -the main stru:ature o.f Main Avenue, but 
facing · the fence, near the gat Je. 

Q. W a8 the bus co,ming from the ·direction of 
Newark: and going towar·d Paterso ·n? A. , It wa:s1 

facing th ·at direction; · whether it. came from New,. 
ark or s101ne other place, I do not know .. 

Q. I think: you said- you were waitching this : bus? 

The C·ourt: He couldn'it s,ay it was , going 
to Newark; he said it was, facin .g a.s1

_ though 

lo 

20 

40 
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it came from th 1at :direction. Iis 1that cor-
rect? 

T'he Witnesis: That is correct. 

· Q. When did you first- observe - this bus? A. 
When he -stopped :there. 

10 Q. How many people got off, approximately? A. 
Approximately, five or six. 

Q. Men or wo1nen? A. Mo,re men th ·an women; 
, there were a few ,von1en, h.owever. 

Q. Did •they all co1ne inside on the sta 1tion plat-
f 

form and go for the . train, too? A. Mos,t of them, 
about four ·of them, b~gan running toward the 

. . . 

s1tructu~e on Main Avenue, . . an,d I 19,s,t track of 
ithem. 

Q. By the "stru ·cture" you 1nean the railroad 
20 station? A. Railroad station. · 

Q. You lost -sight of them all? A. Yes. 
Q.. After y,ou los,t s;ight of them because of thiis 

s,tructure being in your way, did you notice any-
body again? A. I n01ticed a man trying to • get on 
the train. 

Q. Wh •at part of the train · did he try to get on? 
A. About two cars: back: of mine. 

Q. Now, ,vhen you-I take it, you were sitand-
0 

ing still at that time; am I right? A. \V ell, I was 30 
s1iitting, watching from the · window. 

Q. I mean, the t.r~in was standing s,till? A. 
Yes. 

Q. And this- gentleman that yo-u siaw running 
was- on the s.t~tion platform proper; am I righ.t or 
wrong? A. I suppose :iie was.. 

Q. vVhen you saw thi8 man running, he was on 
th,e station platform proper? A. Yes. 

Q. That -s·tation platform exf.en,ds all of the way 
4 0 from Jefferson Street down alm ros1t to Oak Street, 
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to Harris 1on . Street; am I right, doctor? A. Well, 
I ,vould s,ay it stop,s-1 because the gate isi Monroe 
Street. 

Q. I mean, Mon1:·oe Street. I beg your pa .rdon 
in saying Harrison Street. lit is a Sior1t of a grav-
elly pavement, partly cement, when y·eu get n·ear 
the s:hed; am I right? A. YeSi. · · 10 

Q:. I tial{:e it that you saw these other people 
· board ~t:his1 train, itoo, 1did you? A. The other 

people on the bu·s! you refer - to? 
Q. Yes. A. No, I didn't see them boarding the 

train. 
Q.. Did you see them boarding the- A. No. 
Q. You · did •n't see the stationmen on the plat-

form, where they were s1tati 1oned .rut? You could-
n't see that · far, all of the way back: to Monroe 
Street? A. No, naturally I ,didn't look so far 20 
back. 

Q. ·Certainly. You were not inter~ested to see 
if there was . a trainman down at the end of the 
train, ·or the co:nductor, or ,the brakeman? A. No, 
I was just . intereSited out of curiosity, to see 
whether that man will get on the train. . 

Q. I tal{e it :that you had to lean away out of 
Y·our ·window and turn around to lool{; is that cor-
rect? A. Correct. 3 O 

Q. An 1d y·ou stay •~d in that p·osition? A .. , Yes,, . sir. 
Q. And the length of a coach is 1 appr<;>xima.tely 

how many feet, iri your jiI·dgmewt? A. Well, in 
my judgment, it ,vould be aboult-

Q. Twenty fieet?· A. No, m·uch m1ore than that~ 
\: 

Q. Well, ·how many? A. I would ,say, about 
fifty. 

Q. S,9 that it was at least three car lengths that 
you had to see; Y,ou were seaited in the second seat 4-0 
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of the front, wa,s th ,at--
irr. Selser: I object. 

Q. So that it wa.s. ait least three car lengths , in 
back of w4ere you say you s,aw a man attempting 
to board-

Mr. Selser: I object. 
Mr. Weinberger: I . think it i's, proper 

cros is-examination, sir. 
Mr. Sels,er: Miscons:truing the testimony, 

sir; - he has 1 n 10 right . to misicons:true. He 
said it was about 1two car lengths between .. 
where he .attempted to get on. It ,was , not 
therefore ait least thr,ee. 

The Court: I will allow ·him to answer. 
Wltat is your ans-,ver? 

20 A. I said, at leais1t two cars; that iS: sure. 
Q. I ,take ~t, you were seated in the first coach? 

A. Yes. 
Q. Where did you say this 1 man ,s1tarted to board 

the train? A. Wh ,ether the end of the s:econd1 car 
. . 

,or th ,e beginning ,of the third car, at that place, it 
s1eem,s to me, it . was. 

Q. No,v, at tha.t time, when you s1a,v this , man 
attempting to ·boar,d 1this-coach that you d1escri'bed 

30 as the rear part of the secop_d or the beginnin :g of 
1the third cc)ach, where was; the train then,-the 
engin ,e? A. The -engine ,vas about at th 1e gate, in 
-the m:id,dle of the gaite, going towards, Je~siey City. 

Q. N·ow, ho,v far did · the engine go before, it 
came to a s,top-ten feet, five feet? A. Fr1C>m the 
tim'e th,at ,the _m1an ,d,ropp.ed or from the time it 
started? 

Q. From the .time you say he attempted to board 
that train, how far ·did that train go? A. I siho,uld 

40 
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-say, about twenty or thirty feet, about that much. 
. . Q. C·ouldn't be m,ore than fifty feet by any 
mea~S'?. A. I would sa_y, abouit forty, at the high-
est. 

Q. You would- S:ay about forty, at the highest, 
so that th,e front. part of that engine. :had not as 
yet cros 1sed the Jefferson Street cros 1sing; am I 
right? A. When it came ,to a full stop, a~d after · 

· it h1ad stopped already? 
Q. How far? A. Ju,st acr·os,s· the gate. 
Q. Was ithat the fron 1t part of the en.gine just 

·aeross the gate? A. Yes-. 
Q. I,s that ri ,gh t? A. Yes. 
Q. This train had on i1t h·ow many coac:hes-, in 

y.our beSit ju 1d•gment? ~- I don't recall that. 
Q. Was, it five 'Or six or ten , or twelve? A. 

Surely not ten or twelve; it may have been about 
five or six. 

Q. So .that · •the remaining number of coaches 
that you saw- A. Yes,, sir. 

Q. -,vere all in the station proper; am J right? 

The C·ourt: When the train came to a 
stop? I • 

Q. When the train came to a stop? 

The Court: After the accident? 
Q. After .the accident? A. I don't recollect it, 

bl1t it may have been the laiS't .car still •stood in the 
main structure; I wouldn't try to recall where the 
last car was at this· moment, but I would · as 1sume 
that it was there. 

Q. D·o you know with reference to the s,ubway 
entrance, wh·ether ·it was at that point where the 

]0 

20 

30 

man attempted to board that train? A. Well, he 
came from that place in the ·street, through the en- 40 
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trance, but. h·e had to run a little .bit. alongside of 
the train ' until he ,got 1 from about .five or six feet, 
because he did ·n't. take the handle at this moment. 

Q.. Let me get t;his clear. A. Yes. 
Q,. You w·ant the court a.nd jury rto underst !and 

that this- gerr~leman was in 1t1hat bus 1 until it got 
LO to the subway entrance; i1s that correct? A. No, 

the gent !leman was, in 1the bu·S: until it stopped · a.t 
the gat ,e, after he go 1toward Paters 1on. 

Q. vVell, ·did he run .along along, run b,ack to-
ward Pa:ters ion? A. Yes . 
. Q. Y'Oll are ~.ure about that? A. Th ·at particu-
lar n1an? 

Q. Yes. A. I am speak:ing .about them-about 
,the five or six men who left the -bus,; I cannot dis:-
tinguiS'h one from another at that -time. 

Q. Well, now, as an actual fact they got off the 
bus, they got off -in front of the engine, over on. the 
opposite side ·of 1the s,treet, ,did ,they, and they all 
ran on the side, where Main A venue is:, according 
to y,our view? A. Yes. · 

Q. And they were on the s1treet then? A. Yes, 
on the s1treet .. 

Q. All of them? A. Y-es,. 
Q. on· the · opposiite side, of the railroad -s,tation? 

:J() A. Yes.. . 
.Q. When you s.aw this- 1nan coming in to get on 

ithe train, he was coming in front of the subway 
-entrance, i:si that t•rue? A. Y:es,, correct. 

40 

Q. So that thiSi m-an, you are sure, that wa •S: in-
jured did not come by th ,at locomotive? A. No•. 

Q. On the s:tation · gra ve:J pla,tf orm? · A. No, no; 
on the s1treet. --

Q. You hav·e got good eyesight; am I right? A. 
Ye~ I have. · . 

Q. No,v, ,doctor, you were not in court yester-

• 
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day when Offic1er De V rieS: was, on the s1tand, were 
you? A. No. 

Q. Y,ou di 1d1n't hear what 'he siwore? A. No. 
Q1• Well, now, let'S: s:ee; when the train came in-

to the station, doetor, it stopped, as1 you tes 1tified, 
in the us!ual place, .and! a,s you 1described that, about 
fifteen or twenty feet from the fir,s:t-. A. Gate. 

Q. -gate or the 1crqssing at Jefferson ,Street? . 
A. Yes, sir_; .correct. 

Q. Is th,at correct? A. Correct. 
Q. _Well, now, doctor, h:ow n1any feet, in your 

judgment, is the firs:t gate or the firsrt crossing at 
Jefferson Street, where the train going to Jers1ey· 
Ojty 1has 1 got to pass, from ,the subway entrance? 
A. I would s1ay, :about sixty feet. 
· Q. Sixty £eet? A. Or sevenity feet. 

Q. Is that yo,ur besit ju·dgment, as to how many? 
Might it not be two hunidred feet, or more? A. 
Well, I ·have never n1eas,ured ,that ·distance.; _I can't 
tell. 

Q,._ Don' 1t ~you know, doctor, tha1t the sihed is at 
leas,t a hundred and· fifty feet from the Jefferson 
Street cros,siing? A. Well, I can't estimate that .. 

Q. Well, let's -see if I can demonstrate: it to 
you. Th.ere is a cigar store directly across the 
street to where the first .gate is? A. Yes, sir. 

Q. Is th~ t correct? A. Yes, sir; correct. 
Q. Next to the cigar is1tore is, the Greenfield 1s, Five 

& Ten Cent Store; is that correc;t? A. Yes, Hir~ 
Q. That Greenfield store h:a:s1 got a frontage of 

about a h t1ndred ,an,d fifty feet ; is that correct? A. 
I can't tell. 

Q. Well, abou·t? A. It may be. 
Q. Nexi comes, Casitle':si jewelry shop; is that 

]0 

20 

correct? A. I d,on't r~call his: place. 
Q. Well, you are there every day? A. But, 4o 
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s1till, I have no r~ecollection of that. 
·QI. Th,at has got :a frontage of about s1ixty feet, 

has it n,ot? · A. I cannot, cannot s,ay. 
·Q. Then comes Berdan's furniture s1tore with 

·about a hun ,dred aTIJd fifty feet; a1n I right? A. I 
·don't k:now; I ,~.an't tes1tify to that. 

Q. And isin't the station platform ,directly op: 
posite the corner where 1the H .ardin,g Drug ,sitore is-? 
A. The entrance to it. --

Q. No, the station platform :utself? A. Yes. 
- Q. That building? A. Yes. 
· Q. When you say sixty feet, you are just rough-

ly gues iSiing? A. Well, I told _you, I can .'.t' estimate. 
Q,. Well, wh,atever :the ·distance is, there was a 

point where you 1had to look: up to where t;his man 
w,as boarding this 1 train ; is t ,ha t correct? A. Yes,, 

20 s1r. 
Q. There cannot be any mi,s,take that ,the man 

y·ou S:aw, who waSi injured in this accident,- A. 
Yes. 

Q. - came out of the s,ub-way errtra~ce or ha ,d 
p1a•S!Sied thrut 1Siubway entrance to get on. th ·at train, 
where :he attempted to board it? A. Fron1 the 
sitreet, but n,ot fron1 t:he entrance. 

Q. I mean, from the street? A. From the 

30 street. 

40 

Q. But ·he had to pa-Sis by the place t:o go dowr1 
into 'the -subw·a.y ;, is · that right? A. That place, 
yes, he had to pass. . _ . 

Q. Tha\t is where 1he attempted to board t :h1at 
train, you s1ay? A. Corr:ect. " 

Q,. An ,d that .is where Jrou sa,v him , attempt to . . 

get on? A. Correct, but 'he r.an a few feet with 
th:e train. 

Q. Nof\v, describe ·how the man was; dr ,esised · that 

l 

1 

l 

l 
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you s:aw. Did he have an overcorut on? · A. I did-
n't 1,ook- · 

Q. H·ave a r 1ed s,weater, d,octor? A. I didn't 
look at his: clothes at all. 

Q .. ·Have a cap on? A. T'hat man, it s1eems ,to 
Irie, as though, now, trying to recall,-n-ow, I may 
be· ·enti~•e,ly wrong---

Q. You /are gl1es,sin,g? A.- --as thc)'ugh he ·had 
on a gray s-uit, as far ·as! I could recall the clotheSi. 

Q. He h1ad on a light gray -suiJt? . A. Not a light 
one; he had on a gray suit, aSi it appears to me 
now, 'trying 'to recall, although it happened about 
fifteen months ·ago, :s10 I can't be ,s1ure about those 
details,. ' 

Q. Gray is ,a light color, I take it? A. A dark 
gray siuit, som-ething like that, an,d he had in his , 
right hand, it a.ppeared to me, as if he had a 
bundle in hi 1s1 righ·~, hand ; h·e tried to board the 
train · with hiS' left. 

Mr. Weinberger: Th·at is ·all. 

Redirect-examiinaiion by Mr. Selser: 

Q. Dr. K,atzin, I uJi,d,ers1tood: _you ,t10 say under 
di:r~ect and also · u-nder cros is-,examination ,that the 

J 

man whon1 you saw und 1er the wheels~ 

Mr. Selser: .Strike that out. 

Q. -that you ,s1aw some people get off th~ bus--
A. Yes-, -sd.r. 

Q. -on the WeS't Main Street side, and .run-
ning in ·the general direction, · toward the s,ubway 
entranee-- A. Yes-, ,sir. 

Q. -to the platf·orm- A. Yes, sir. 

10 

20 

30 

Q. You ,say you lost sight of all those people- 40 
A. Y·es1, sir. 
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Q. -for sometime while the statio11 building it-
s:elf wa,s between you and· those running persons. 
- A. Yes, sir. 1 

Q . . -- an·d the n,ext you s1aw was- some 1nan run-
hing beside the train? A. Corect. 

Q.. Is- tha1t co_rrect? A. Correct.. 
,. ' . . ] o Q. Now, Dr. Katzin, did y-ou actually s:ee this 

20 

. 30 

40 

man who attempted to board the train.- _ 

Mr. Selser: St.r1ike ,t:h·at out. 
' 

Q .. Are you able t 10 recognize th·e person who ac-
tually boarded that ,train as, one · who came from 

· th .at bus? A. N,o. 
Q. So that your testimon-y i8 your inference, 

. . 

from the fact that persons were running-
• 

Mr. Weinberger: I object, if your Honor 
pleas 1e. 

A. It is, inf e.rential. 

Mr. S,elsier: Strilre it out; - I will consen 1t; 
it is probably improper. 

Q. But you are · -sure, doctor, a_re you not- A. 
I a1n :s;ure abou 1t t-h·at. 

• I 

Q. -th ;at some pers 1on attempted 1 to board th.at 
. -

2 :15 train- A~· Correat. .,, 
Q. -. after it ,v,as in · motion- A. Corr,ect. 
Q. - . an,d that that pers ,on fell from the train 

and was run over? A. Yes 1, sir·. Wh -ether that 
person was one of those four or five who run ~ron1 
the bus, I do not know for s1ure. • I s;aw them run-
ning ·an 1d I lost :s1ight of them; ,vhether this 1

• w·a,s 
one of th·e four or five men I desicribed runnin\g off 
·phe bus and running 'toward the -s1tation, or he 
came jusit from the entrance, or the street p,roper, 
I ·do not know. 

• 
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By the Court: 

Q. But are you s1ure th ;a't 1the train was, in mo~ 
ti on and he wa·s1 running alongside of it? A. Yes:. 

Q. Pr.evious; to grabbing the han ·dle? A. Yes,, 

Q. Y·ou are sure of that? A. Yes,.· . 
Q .. Is: that "rhat prompted you ·to watch , and see 10 

wheth·er ;h•e got on, or not? A. It pro:rµ.pted m.e to 
watch out of curiosit .y ,to see whether he was 1 go-
ing to get on or n-ot, because he had been running 
along the train. 

The C·ourt: All right. 
Mr. ·Sel1s1er: That is all. 

Recross-examinatiori bJJ Mr. Weinberger: 

Q. Jusit a 111inwte, u11til we get this, clear. There 
is an iro11 fence o,n Main Avenue which separates · 
the s,t:ation platform w·here people get on Main 

· Avenue proper? A. Yes, sir. 
Q. Am I right? A. Yes,, sir. 
Q. Now, t1he men you claim-or t-he men and 

wom-eTu-:-you claim go:t off the bus: and; all · ran? A. · 
Not. all. 

Q. Most of the1n? A. M·ost. of' them. 
. Q. R·an 011 the outside of rt.hat fe:ruce, on the as--

phalt p~vement? A. -On the street. 
Q. In the street? A. Correct. 
Q. But not on the station s1idie? A. No. 
9. Alongsi ,d,e of the t:rain? A. No. 
Q. There must have been a;t least , twenty feet 

between the train itself the fence and · the ais:phalt; ' . 
am I right? A. Well, maybe about twenty. 

30 

Q. Well, doctor, you are ·positive, though, that 
none of thoRe people came fro1n the oppos,i1te side 40 
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of Main A venue, in front of the engine, and ran 
up on the station platform itself? 

. Mr. Selser: No. 

A. No, I haven't seen--
Q,. N on.e of those people or the man who at-

-tempted to board the 'train th.rut you claim that you 
Baw injured- A. I ·didn't :siee 'him come alon·g the 
plat.form. 

Q .. W-ell, your eyesight is: good? A. On t 1he 
,street I saw him running. 

Q. Y,ou were watc'hing these particular people 
until you losit sight of 1them? A. Yes.. 

Q,. Then · yo~ loolred ·again and you -s:aw them 
again; am· I right? A. Y,eSi; ,vh,ether th·os1e w-e·r-e 
the s,ame, I m_us,t · sa.y, I d.o not l{now. 

Q. No,v, -did you siee the policeman there? A. 
No, · I did·n't see him. 

Q. Are you ,s,ur,e of that-running on t:h-e station 
platform? A. No, I ·ha ven'1t noticed. 

Q. Well, if · 1he was ,the:re, yo1-1 would have seen 
·him? A. I haven't noticed him. 

Q. "\Vell, you were looking, doctor? A. Well, I 
haven't noticed very much things- such a 1s, man 
traveliilJg-a 1s to men ,along on the platform, I 
wouldn't n~tice; I just warrte,d to ,s,ee wh,et,h-er tha/t . 
m·an was going to get on the train. 

Q. No-w, ·doctor, you ·are s,ur~, however, that the 
man you s:aw get injured attiempted 1to board.' the 
train? A. Yes·. 

Q~ :You sa,v him come along the train, along the 
st,ation_ platform, from Jefferson Street, run up 
and get a.hold of it? A. No, not along the pla;t-
f.orm. 

Q.. You are positive o:f 1that? A. Yes1, sir. 

Mr. Weinberger: That' is- ·all. 
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Redirect-examination by Mr. Selser: · 

Q·. D·octor, what mal~es. you so· positive that the 
man who was, injured . did not come along the sta-
tio n platform? 

Mr. Weinberg-er: Jus it a minute; _ your 
Honor please, I do not _ ,think he has got a 
right to imp .each his ow.n witness . . 

The Court: I d10 not think that ·he is im-
peaching him :at all. 

Mr. Seis;er: That is . not ~n1peaching at 
all; t~at iB jus ,t as,lring his 1 explanation. 

"' A. I will a11Siwer you. Because I s·a w tha :t man 
come in from the ,street side of Main Avenue ~at 
one of the entranceS', an -d ran a few feet, maybe 
five or ten or eight, -alongside of the train, and then 
grabbing that handle ,and trying to ·get on. 

Mr. Selsier: That is all. 

Recr oss-examination by ... Mr. W eiriberger: 

10 

20 

Q. Now, jus 1t one 111ore question. T-he man you 
· claim you S:aw w·as running toward Jersey · City · 

a fter the train; a.m I right.? A. Yesi, for a few 
HO freet. 

Mr. Weinberger: That . is 1 all. 

R edirect-exa,miiriatio -n by JI r. Selser: 

Q,. You :s,aw him even have his hand upon the · 
gr ab handle? A. Yes, sir. 

Mr. Selser: That is all. 

4.0· 



10 

• 

40 

104 

lJ!J ichael Ji\ Wynne-Direct. 

MICHAEL F. WYNNE, sw.orn . 

. Direct-examina ,tio -n by Mr. Selser: 

r 

Q. Mr. Wynne, · y,ou .are employed by the Erie 
Railroad Company as: con-ductor; is, that correct? . 
A. Yes, ,s1ir. 

Q. You were so employed in .July, 1925? A. 
Yes, sir. 

Q. Were you conduotor upi01n .the train ,vhich 
arrived at the Passaic station, · east bound, at 2 :15 
o'clock on the afternoon of July 27th? . A. Y,es1, 

• sir. 
Q. Ho,v many ears were there in 'that trai11? A. 

Six · cars and th 1e engine _. 
Q. What is the names - of the me1nbers - of your 

crew ·? A. Starting with the ,engineer? 
' Q.. Yes, all of the way through th ·e train. A. 

Walter Hun ,t. 
Q. The engin 1eer ; the fireman wasr-- A. Fire-

man's name was-I don't always1 recall his , name---. -
it is a funny name-

Q,. Mr. Blauvelt? A. Y-es, ·Mr. Blauvelt. 

T·he C-o,urt: 'l"'-hat isn't funnv. 
V 

T~e WitneBs :· Yes-, ·:iJt is to me."' 
The C-ou:rt: Afl . right. 

A. (Continuing) And the baggage 1nas1ter was 
John A. Parsons-; collector was John T. Daly; a·nd 
-the re~.r flagman was T. R. Lewis. 

Q. Where were you station ,ed upon the train a 1s1 

' \ 

it arrived ·at the Pas is-aic station? A. Between the 
head end and ,the first an-d second car. 

Q. That was between the _ first an·d secon 1d' coach? 
A. Y,es1, sir. · 

Q. No,v, will y·ou describe, if yo-u. please, what 
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you ,did from th-e tim,e your :train came into Pas~ 
saic station until this accident occurred, what you 
s:aw, what you heard, everything · about it? A. On 
1the arrival of ·the train a1t Pas,saic on that day, I 
got off :the train and stood on the platform._ 

Q. Where ,vere you stan ·d1ing 1'i.th respect to the 
train? A. Between the head ,and the second head 
oar. 

Q. I :see. A. After the pass 1engers were unload-
ed-discharged1, rather,-I then n1ade . 1-.eady for to 
load our passen,gers, .and after our pa 1ssiengers were 
all loruded, our platform clear, and I receive~ sig-
nals from all men that they were aJl right, I pass-
ed the signal to the baggage master who gave it 
to the ~ngineer by our whiisrtle blast to proceed, 
which lie did. 

10 

Q. Yes!. A. Then I stepped inside of the car. 20 

By the Court : 
' . 

Q. Where were you at. that ·time when you gave 
the signal ito the baggage mas 1ter? A. On t'.he plat-
form, y·our H·onor. . 

Q,. Not ·on the train? A. No, I am ~,he last one 
to board. 

Q. ·whe11 1did you get on the train? A. After 
just as 1 I gave the signal. · 

Q. W1ell, •diq: you h•ear th•e ·sdgnal s1ound in the 
en·gine'! -A. Well, I couldn't say about that. 

Q .. All right, d·on't say, if you d·on'it l{n·ow. Did 
you then get on 1the ,train? A. Yes:, sir . 

. Q. Was the train moving when you got on? A. 
Yes, sir; just starting to ,move. 

By Mr. S:elser: 
Q. Now, as you got onto the train, Mr. Conduct-

or-,or at th ·e instant th ,e train started to :move, 

30 

40 

• 
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and be_f9re you got on, -did ·you then observe up 
and do"rn your train 1as to whether the train was 
clear, or not.? A. The platform, you me~n? 

Q. The .platform ,and the- A. Not after I got 
on the train. 

Q. Well, after you ·ga,ve your ,go ~ignal. A. Be-
10 .fore I gave the signal, I looked. 

t, - .. - / 

Q. And · as the train actually started to mo1ve? 
A. Yes, sir. , 

Q. Did y1ou thten observ1e up and down your 
train? A. Y,es, sir. 

Q. Did you ob:serve any person -then attempting 
to b~a~d your train? A. N·o, sir ; I did not. 

Q. Now, tell us what hap-pened? A. Just as the 
train started I walk:ed on to the head ,en·d and pro-

20 ceeded to collect my transp ,ort-atio~, and one of the 
passen,gers raised ' the window, but the train was 
-~oin:g then; h1e raised the window .and he watched 
anrl then he called ,my attention-

. .Mr. Weinberger: I aisk that · be stricken 
. 

out · ·a,s calling for a conclusion. How can 
he-tell if the ,m:an watched out? . . 

,Mr -. Selser: Yes, you can tell whether or 
30 not I an1 watching out of thi,s window. 

Mr. Weinberger: You might be havin 1g a 
daydream. 

The 1Cour;t: He .appeared to you to be 
watching out? 
- The Witness: Yes. 

The ,co-urt: I will allow it to stan ·d, that 
he appeared to be looking out. 

. A. (:Continuing) -and he called ·my ·attention as 4 O · I started to pick up the transportation, h.e beck-

• 
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oned and said t.hat there w,as · somebody tryin,g to 
board t.he train. Th.en he ,also made some kind of 
.an .alarm, and I reached up t.o pull t.he whistle, 
with which t.he whist.le was pulled by another m·a11, 
which W•as ,my, bagga :ge master, and the train went 

/ on until it stop,ped. He st.op,p.ed aboutr-I don't 
know how ,m.any feet.-b,ut. we stopped acroS:s the 10 
crossing, with t.h·e b~ggage car on the crossing. I 
went ·out of the train t.hen ' an,d went back, and I 
saw two policemen work:in,g on ~his man. I sees 
on·e of his feet ·-was·-un ,der the wheel of t.he third 
car and the other was loose and they were tiein :g 
up the other. Aifter they h.ad tied up the other, 
then I sent on-e .of my men over to tell them to 
back up just a little bit, the •engineer, ,and he back-
ed up off the oth ·er foot' just' ·a little bit to release 20 
that_, and then th·e p:oliieemen started to tie up that 
one. 

Q. Now, how many pers-on were hurt on this 
trHin. Mr. Conductor? A. Hurt? 

Q. Yes, that is the q11estion. A. Oh, there was 
only one. 

Q. Row lonP.' ,vere v·ou standing at the st:1tion .,. 

tn .kinP.' on pasR•en~ers ,and dischargin.g pas ·Ren<.!.er~? 
A. Well. I would .n't s.av over a 1minute or a minu_t(} ,.. 
an,rl a half, or so. 

Q. Did you get the name of the ·ma_n who was 
injured? A. Wh·o was injured? 

Q. Yes; sir. A. Yes, sir . . 
·Q. Was it 1\tir. Michael Nogrady? A. Yes, sir; 

it was Mr. Nogrady. . . 
Q. Was Mr. Nogrady conscio -us at the time? If 

you don't lrnow, don't ,guess. A. I don't know; r· 
am not sure. 

30 
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Mr. 1Selser: Th·at is all. 

By tlie Court: 

Q . . was the man that called to you, who ,vas at 
the window, the man that w,as just on the ,Stand, 
Dr. Katzin? ~- I recognized him, yes, -sir, when 

1 O he ca,me in th·e door, that he _was th·e ,man. 

,The Court : Cross-examine. -

G"ross-examir1Aation by Mr. Weinberger: 

Q. You didn't see this accident., Mr. Wynne? A. 
No, sir. 

Q. You didn't s.ee the m·an attempt. to board the 
train? A. No, sir. 

2 O Q. You -didn't s•ee the iman ,get injured? A. Get 

. 30 

injured? 
Q. -Yes. A. No, sir. 

Mr. Wein berger : . That is -all. 

JiOHN T. DALY, ,sworn . 
. 

Direct-ext1miwa ,.tion by Mr. Selier: 

. 
. ' 

Q. Mr. Daly, _ you are employ -ed by the Erie Rail-
road Co-mp ,any as brakeman; is that correct? A. 
Yes, sir. 

Q. You were a brakeman upon the train which 
·arriv ,ed at the Passaic station at ·two-fifteen July 
27, 192,5? A·. Y ~s, sir. 

Q. What ,vas your position upon the train that 
day? A. Tick:et collector. 

, 

4 0 Q. Where were y-ou stationed upon th •e train as 
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it came into Passaic? A. Between the third and . 

fourth head car. 
Q. That was bet.ween the third and fourth head 

car? A. That is bet ;ween t.h,e third car from the 

engine and the fourth car from the ien,gine. 
Q. N{lW, as the train came into the Passaic ·sta-

tion, ju .st what did you do? A. I .got off, helped 10 
the 1people off, and after everybody was on an ·d 

the station platform was clear, I raised my right 

hand "all right". 
' 

Q. That is, passing the signal to your conductor? 

A. · Yes, sir; when· I got it from the rear man. 
Q. At that timie, were you th·en on the stat~on 

platform? A.· Y.es, -sir. 
Q. Betw·een the third and fourth head cars? A. 

Yes, sir. 20 
Q. Now, just what happened from that point on, 

Mr. Brake1n,an? A. Well, after we left shortly 

the train stopp·ed su,dden, and I got out. I won-

dered ·what was the matter. 
Q._ You told u·s before y-ou .passed ~he signal to 

the conductor- A. Yes, sir. 
Q. You were then on the station p la tf orm? A. 

Yes, sir. . 
Q. ~~h1bsequently, you got from the station plat- 30 · 

form to · the plat.for1m of the train, didn't you? A. 
Yes, sir. 

Q. Tell us about that. A. Wh ,en the train start-

ed, I s-een everything was all clear, and I got on 

the train, and I started to collect t~•~nsportation. 
Q. What did you ,do on this occasion that you 

seen everythin :g was clear? A. I looked up and 

down the platform, took the signal from the rear 

man, which I pas ·sed t.o the conductor, and he pass- _ 40 
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ed it to the ba ,gigage :master, and the train started 
and I got aboard. 

Q. Now, ·as you got aboard, ·did yo~ look~ up and 
down your train? A. No, I did . not. . . ' Q. Which car did you board, Mr. Daly? A. The 
third head car, _because I worked back: aw-ay fron1 

10 the conductor. 
Q. Were you . upon the .fr.ont. or rear of that car? 

A. I was on the front. - . 

Q. So that you boarded the front of the third 
head car? A. Yes, sir. 

Q. And then what did yqu do upon ,gettin ,g aboard 
your train? A. Why, I started to collect trans-
portation. -Q. Went inside of your coach? A. Yes, sir. 

20 Q. Which coach? A. Third head coach. 
Q. ·Now, a .s your train was standin ·g at the •sta-

tion, ,vere you able to _ see, or are you now able to 
say ,vhere your engine was with respect to the 
·Jefferson Street -crossing, that is, as it was .stand-
ing at the station, tak:ing on p:assengers? A. w ·hy, 
.my observation of it, it was this side of the cros-s-
in .g, toward Paterson. 

Q. Toward Paterson? A. Yes, ~ir. 
30 Q. Where was your third head car with -res.pect 

to the waitin ,g room of the station? A. Why, it 
"~as just opposite the concourse where you ,go down 
stairs. 

Q. Wh 1en that train came to a stop, where was -
your third head car? 

The Court: You mean, after the accident? 
Q. After the .accident occurred? A. I .should 

say, · about twenty .fe~t ea:st of that little waiting 
40 room ., on the -east side, toward New York. 
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Q. Woul,d that be eas,t ,or west. of the crossin.g? 
A. This way, toward Paterson. 

Q. Toward Paterson from the crossing? A. (No 
answer). 

Q. Did ·you get' •out of your train? A. Yes, sir. 
Q. Just. tell u.s what. you saw and did. _ A. First 

thing I s·ee was right. und-er the wheels ·of the third 
head coach, the car I started to collect-

Q. Was that the rear, the front or the .rear truck, 
Mr. Daly? A. Toward the New York, the east end 
the •man laid like this, with his foot upon the rail. 
I immediately summoned the conductor. Tp.e two 
policeman was the_re. I went up to our engineer, 
as the conductor told ,me to do it, an·d told him 
he would have to 1nove back about a foot to release 
the man'.s le·gs. We done that, and we ·pulled him 
out. That is all I know about it. 

Q. Did y,ou find out who the 1m.an was? A. I did 
from the cond'uctor; yes, _sir. 

lfr. :Selser: That is all; take the witness. 

Oro~Js-ex,amina.tio1i by Mr. Weinberger: 

10 

20 

Q. Wh,en the train came in fron1 Paterson into 
Pas.saic, you say the third car w.as .stoppe•d or, 
rather, the third coach was stopped at the entrance 30 
to the subw.ay step ,s, where you stood? A. Y,es, 

• sir. 
Q. Is that correct? A. Yes, sir. 
Q. When t.he train stopped, it stopp~d after go-

ing about a car length, is .that correct, fron1 the 
subway entrance, which would make it about twen-
ty feet east of that little passenger .station that 
the people who tak:e the train to New York- A. 
Why, I should say it went · about two car len .gths, 40 

I 
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that would be about. a hun ·dred and twenty ·feet, 
about. 

Q. Well, it. 'was .still on the station ,platform? 
A. Yes, sir. 

Q. The -coaches? A. It didn't ;get to the cross-
• 1ng. · 

lO Q. It didn't get to the crossing? A. That c~r 
hadn't, that I w.as working, the third ear. 

Q. You didn't .see this •man atte~pting to board 
the train? A. No, sir. 

Q. Y·ou didn't see the accident? A. No, sir. 
Q. You knew nothing of the accident until .a sig-

. nal was given and the train came to a stop? A. 
N,o, sir. 

The Court: You 1nean, "yes, sir." 
The Witness: Oh, yes, sir. · I ,1n:eaii, I 

didn't k:now anything about the accident un-
til the train had stopped. 

Q. Who had charge of the coach in front -o.f yo·u? 
A. The conductor, M. F. Wy .nne. , 

Q. Wa.s the train late? A. I couldn't say. 
Q. Don't you know? A. No, sir. 
Q. Isn't that part o!f your duties, to know if you 

. are late or on time? A. No, isn't part. of my duty; 
;30 I am only the ticket collector. 

40 · 

Q. Don't you keep a record- A. No-
Q. Huh? A. -not of the time. 
Q. Huh? A. Not of the time of the train, no. 
Q. Who does keep a record of that train? ·A .. 

The conductor, Mr. Wynne. 

/ Mr. Weinberger: That is all. 
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E,DW ARD A. DELANEY, sworn. 

Di111,ect-examimation by Mr. S,elser: 

Q. Officer, y.ou are a .police officer employed by 
the .,City of Passaic, are you not? ~- Yes, sir. 

Q. You ,vere a police officer in July, ·1925? A. 
Yes, sir. ] o 

Q. Employed by the city? A. Yes, sir. 
1Q. Do you lrnow whether or not ,any portion of . 

your .salary is paid by the Erie Railroad ,Company? 
A. None at all. 

Q. You do lrnow that, do you? A. I do. 
Q. Where were y,ou stationed at about two o'-

clock-2 :15 o'clock-on the ·day of July 27, 1925? 
A. I was ·directing traffic on Main Avenue and J ef-
ferson ."Street, th ,at is, East Main Avenue and Jef-
ferson ',Street, directly in front of the Leggett build-
. 1ng. 

Q. East Main Aven .ue is the side of Main Ave-
.nue toward Garfield; is that correct? A. That is 
correct. 

Q. That would be on the side of the west bo11nd 
trains, wouldn't it? A. Yes, that is right. 

Q. Now, do you recall the 2 :15 train comin ,g into 
I 

the Passaic station rand n1aldng a .stop at the sta-
tion? A. Yes, sir. 

Q. Where did the engine come to a stop with re-
spect to the Jefferson Street crossin ,g? A. Just 
north of the crossing, on the cross-walk there. 

Q. North is in · the direction toward Pate 'rson '! 
A. Yes, si_r. 

Q. Now, just tell us wheth ,er or not the gates 
were lowered or in an ·upright position? A. The 
gates, if I ·remember correctly, were lowered. 

Q. Just tell llS ,n.ow, officer, if you plea8e, ,vhat 

20 

30 

40 
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Y·OU know about this accident, what y9u s.aw from 
that time on. A. That particular ,day a man had 
got off the bus, one of these G.arfield buses, we 
found out; it was one of the Garfield Avenue bu·s-
es, ·and he darted across the street. from the United 
,Cigar store south. 

10· Q. That . would be where, from the East Main 
Avenue side ·? A. From the East Main Avenu·e 
side and over ,to get to this train. 

Q. Now, you say he darted over. Where did he 
. go with respect to the engine? A. He went in 
front of the engine, ·darted just like passengers are 
.generally doin,g ,down there, and as he looks where 
the gates was down, and he was cqmin.g over on 
,an angle; the bu.s .stopped on this sid~ of the 
street, and he ru :ns over, then up the platform. 20 The next thing I saw the train come to a sudden 
stop, and I heard somebody pull the signal, lilre a11 
air signal, you k:now, an•d t'he trai _n stopped. E:v-
erybody ran for the train, and my box was right 
behind :me, so I p·ulled · for the an1bulance. 

30 

I 

40 

Q. Did you go up to see the injured man? A. 
No, sir .. 

Q. You ·did.n't go up to ~ee the injured man? A. 
My partner took care of that. 

The c .ourt: Who was ·your partn .er? 
Q. Who was your p.artner? A. Officer Evans-

ky. 
Q. Now, at the time this man ran across in front 

of the engine, officer, are you able to say the engine 
was then in motion? · A. The en.gine was · about 
starting. 

Q. About starting? A. Yes, sir; just startin,g 
to roll. 

Q. Where did the en.gine come to a stop the sec-
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' 
.ond time? A. The ,second time, just below the 
crossing, on the · s.outh side, say about, n1aybe one 
ca.r had p·ulled up -on the crossing. 

Q. And the engine was entirely o;ver the cross-
ing ·; is that correct? A. Over the crossing; yes, 

• ,sir. 
Mr . . Sels.er : That is all. 

. 
Oross-emamination by Mr. Weinberg .er : 

Q. Now, let's see, officer, you were standing in 
the little booth ,on the left side of Main Avenue, 
going in the -directio11 of New Y orl{? A. Yes. 

Q .. Directing traffic, is that correct? A. No, sir; 
out side of the booth. 

10 

Q. Well, in front of_ the booth; you were sta11d~ 
ing outside -of the booth, on the sidewalk part .? A. 20 -
Yes, 1sir. 

Q. Between the sidewalk and the fir.st ;gate, go-
ing across Jeffers.on Street, is Lexin ,gton Avenue 
-Eist ~Iain Avenue, they call it at that point;_ 
which i_s about forty feet wide? A. Approximately 
thirty--five or forty. 

Q. Then there comes a walk of about ten feet un-
til y1ou ,come to the first set of rails f,or trains go-

. . 

ing to Pater,son; is that right? A. Approximately 30 
RO. 

Q. Then there is a .space between the first set of 
rails and the secon·d s-et of rails for train.s going 
to New Yor ·k; is that right? A. About a track, I 
should say. · 

Q. Then there is the width of the rail,s of that 
set of tracks; is that correct? A. Yes, sir . . 

Q. Then comes the station platform, on the right 
hand sid·e, which is abo11t fifteen feet wide; is that 
corre ct? A. Approximately. 40 
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_Q. So that trains coming from Paterson and go-
ing to,vard New York · stopp ;ed on the extreme 
right from where you were ,standing, ·a distance of 
about seventy feet? AJm I right; at least. seventy 
feet? A. I don't-they stop •On the track:, of 
cours-e; I 1can't say it is se,venty feet from . the 

] 0 . crossin ·g, throu 1gh. 

20 

Q .. It is seventy feet from where you were stand-
ing? A. On that track:? 

Q. Yes. A. I would say- _ 
Q. On this .particular day; you were standing 

there? Am I right? A. That is right. 
Q. You saw ·a inan running across the street af-

ter he .got out of the bus, in front of the United 
C,igar store, which is still further; that is across 
the street from w.here Y:OU stood, toward New 
Yorl{; is that correct? , A. Yes. 

Q. You saw him run across the t.rack -s, in front 
of the engine. Of course, you couldn't see through · 
the locomotive, could you? A. I don't say that. 

Q. I say, you couldn't see through the lgcon10-
tive, could you? A. I don't say so. 

Q. You saw this man running on the station 
platfor .m? A. Up the platform. 

Q. Y,ou are sure? A. I )saw him :mal{e a right 
30 hand turn. 

40 

Q. Y,ou saw him .inal{e a right hand turn, up the 
platform he went? A. Yes. 

Q. You didn?t see any -man attempt t.o board the 
train? A. I did not 1see that. 

Q. I s.ay, you did not see that-? A. No. 
Q. You say you lost track of him? A. After he 

ran up the track. 
Q. How was he dressed? A. I ,don't remember 

that. 
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Q. Overcoat? A. I -don't. remember that. 
Q. H .av.e a red -sweater on? A. I don't remem-

ber that; I didn't notice to his attire whatsoever; 
Q. You didn't take notice? A. No. · 
Q. You stood there directing traffic after the ac-

cident, and your partner, Officer . Evansky, took 
care of the accident? A. Yes. 10 

Q. You stayed on your 1stationary beat? A. Yes. 
Q. ~.11 right, that is ·a stationary · beat you have 

,got? A. Yes. 
Q. You handle traffic? A. Yes. 

Mr. Weinberger: That is all. 

By t:he Oowrt-: 

Q. The train was not m,oving when the man ran 
in front of the .engine, was it? A. No, sir; it was 20 
not. 

Q. How soon after that ,did it move? Soon or 
not? A. Your Honor, it seemed to -move just as 
he went aroun·d, ·ju•st as if it was about to pull 
out. 

TRAiCY R. LEWI,S, sworn. 

Direct-,eXiamiwation by Mr. Seiser ·: 30 

Q. Mr. Lewis, you are a brakeman, employed by 
the Erie, are you not? _ A. I am. 

Q. You were brakeman on the train which ar-
rived at the Passaic station about two-fifteen o'-. 

, clock July 27, 1925, in the afternoon? A. Yes, sir. 
Q. Where was your position up.on the train as 

i~ pulled into the Passaic station? A. Between the 
last two coaches, fifth and sixth coaches. 

Q. As the train came to a stop in the Passaic -l-0 
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stat.ion, just what did you do? A. I g9t down 011 .,,, 
the .platform ·and assisted the passengers on and 
off. 

Q. Where was your position on the platform 
with res.pect to the coaches, or the train? A. Be-
tween the fifth and sixth cars. 

1 O Q. All right., gio on and tell us. . A. The . train 
1m1ade its regular stop, passengers taken on and off, 
and the train proceeded toward Jersey City after 
the sig11al was given. 

Q. Now, something 1must . have happened before 
the train proceeded. What did yo·u do, if any-
thin1g? A. ··We started fron1 the rear end, that waiS 
me p,assed the ·.signal to the forward .man, to the 
man ahead of me. 

Q. How do· you pass the signal? A. By holdin ig 20 up our right hand that everything is 0. K. to go. 
By the Court: · 

Q. When is eyerythin .g 0. K. to go? A. When 
all _passengers are on and off the train e:verything 
is clear. 

Q. When you gave that signal were all of the 
pas.seng.ers off or on? A. All off and on. 

Q. Did you -see anyone on the platform at that 
30 time, other than the trairume~? A. Not m.aking 

any attempt to board the train. 
The Court: All right. 

By Mr. Selser: 

· Q. When you say you passed the signal forward, 
you were then on the ,platform, were you not-
.station platform? A. I w.as on the plat.for :m, yes. 

Q. What ·did you do from that point. on? A. The 
4 0 train proceeded-
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By the Court: 

Q. No, what did you do after you ,gave the sig-

nal? A. W.hy, we-
Q. N-o, "y;ou", not "we." A .. I g.ot aboard. 
Q. When did y,ou get aboard? A. As the train 

I 

started. 
Q. Was t.he train in motion when you got aboard? 

A. Just starting. 

By Mr. Selser: 
' 

Q. When you .got aboard and the train had just 

started, did y-ou loo=k •down toward the head end 

of the train? A. I did not. 
Q. You did not? A. No. 
Q. Then as you got .aboard of ·your train, what 

did you _ do? A. I stepped inside of the · car and 

started to collect the transportation. 
Q. Then wh~t happened? A. The train came to 

a .sud,den stop ; we had only proceeded two car 

lengths. 
Q. From the tinne it started- A. Until it stop-

ped. 
Q. Then what did you ·do, if .anything? A. I got 

out to see what was the ·matt.er, and I saw this 1po-

liceman having hold of th.is man, and from where 

I was, about three car length ·s from him, I kne"'" 

that the man w.as under the wheels, because he wa.s 

down between the platform and the wheels, so I 

tool{ my fla1g and went back up the track: to pro-

tect the back of the train. 
Q. You .mean, in the direction toward Paterso11? 

A. Toward Paterson. 
Q. You remained in that position until when? 

]0 

20 

30 

A. We w-ere ready to ,go again and I was recalled. 
Q. Recalled in what .manner? A. By the engine · 40 
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whistle, that ,ve were ready to proceed. 
Q,. Then you came back an,d got aboard the train 

and proceeded? A. Yes. 
Q. That is all you know about it? A. That is 

all. 
·Mr. Selser: Take the witness. 

Q. This ,subway entrance where people come out 
of to board the train is abo11t two feet · from the 
first step of your coach that stop :s there; a~ I 
right? . A .. No, it is more than two feet . . 

Q. Three .feet? A. It is, I dare say ·, at least six. 
Q. From the rail? A. No, from the ed.ge of the 

1curb, your platform curb and the nearest edg1e of 
the course, where you come up the stairs. 

Q. About six feet? A .. Six to eight. feet. 
Q. Yo11 didn't ,s.ee 3rny man .attempt to board the 

train? A. I did 11ot. 
Q, Your duty is to ,vatch your coaches dow11 ~he 

line? A. Back: towards the ·rear, yes. 
Q.. There are a lot of ,people "rho walk up _and 

down that platform, ordinarily, ··d·uring those hours 
of the day _? A.· 10h, yes, they stand around. 

Q. Use that subway to go _across tlie track:, and 
use it to walk up and down the station p.latform? 
A. For buses, a nice waiting room. 

Q. Waiting roon1 for to tak:e the bus and train 
and all? A. Yes. · 

Q. You say you didn't notice anyone atte1npt.ing 
to board the t1:ain? A. I ·did not. 

Q. You didn't see this jgentlen1 .an who was in-
jured 1get-ting on the train, one way or another, 

. where he was, or whether he was on the train · or 40 not? A. No. 
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r 

Q. You ,don't l{no~ whether he was on the step, 
or not, when the :signal was .given- A. No. 

Q. - .. a.n,d·,was throw ·n off? A. No. 

Mr. Weinberger: That is all. 

I 

HARRY W. ~ ,LAlTVELT, . sworn. 

Direct-.examin,a,t~on by Mr. Se~e,r: . 
\ . . 

·Q. Mr. Blauvelt, y.ou are employed by_ the Erie 
Railroad Company as a fireman, are you not? A. 
Yes, sir. 

Q. Y-ou were firem.an upon t4e train which ar-
rived at the Passaic station at 2 :15 o'clock, ·the af-
ternoon of .July 27, 192'5? A. I was. 

Q. Where ·did your engine come to a stop as you 
cam.e in to-mak .e your regular station stop at Pas~ 
saic station on this day, with respect to the Jeffer-
son ·Street crossing? A. Why, this day we stopp-
ed, I should judge, about two feet this side of the 
crossing, on · the track going toward ,Jersey C-ity, 
we were. 

Q. This side is toward Paterson? A. Yes, sir. 
Q. How long were you -.standing in the station? 

A. I s.hould judg,e, about a .minute or so. 
Q. Now, then, what happ .ened fro1n that point 

on? A. Why, we got two whistles to proceed. 
Q. Yes. A. I went back: over to the left han,d 

side of the engine and we •started. 
Q. You had been to the right. side of the en.gine? 

A. I had been standing on the right side. 
Q. Where is your regular position on the engine? 

A. When we are not working or coming into a .sta-
tion, we are at liberty to go there. This partic11-

• 

• .. 

1.0 

20 

HO 

40 
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lar day I stood .at th ,e right side, .and as s·oon as 
we got two whistles to .go, I crossed -over, . . proceed-
ed -over in ,my cab to sit dow .n or to watch signals 
either way, as · I was doin .g, when the two whistles 
,vere .given to stop, and we were just igoin-g over 
the crossing about th·e ti 1me when the engineer put 

10 the emergency brakes on an•d stopped. 

20 

Q. Now, Mr. Blauvelt, how :quick:ly after you got 
your two whistles for to igo, following your regµ-
lar station ,stop, did your engine actually proceed'! 
A. You .mean, .at what rate · of speed? 

Q. No ; how soon? Was ther,e any .period of 
time between y,our two whistles for to go and the 
engine actually starting .forward? A. Well, only 
the length of tirµ:e it took: the engineer to put his 
arm up to pull the throttle and turn the bell on. 

Q. How lon,g a time is that? - ,ve don' _t know 
anything about runnin.g engines. A. It was a mo-
tion ·of · his hand, that is .all. . 

Q. Now, when your engine came to a stop the 
second time, following the accident, where was the 
engine with respect to the J .efferson ;Street cross-
ing? A. It had crosse~ over J effer.son Street cross-
• 1ng. 

Q. H·ow fa:r over? A. We ,vere standing when 
30 we came to a stop just the signal post, on the other . 

side o'f the Jefferson Street crossing. 

40 

Q. Dfd you iget off your engine? A. ·1 did. 
Q. When you alighted from your engine, h?w 

far were yol1, at the point of alighting, fr ·om the 
Jefferson .Street crossing, in feet? A. I was right 
at that siginal .post. I ju,d.ge t_hat si,gnal post is 
about ·fifteen feet away fro1n the New York: side 
of the cros ,sing. 

Q. Did you go back? · A. I did. 
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Q. Did ·you find out the na·me of the man ,yho 
was hurt? A. Yes, .sir. 

Q~ Was it :Michael Nogrady? A. It was. 
Q. Was there .any 0th .er pe~son hurt on that 

train? A. Not that I know of. 
Q. Well, you would know it, wouldn't. you? A. 

Possible. 1. O 

By the Court: 

Q. How did your engine start after the stop in 
..., ·, 

the station, just before · y-ou .got the final bell to 
stop? A. It started the same as all engines start-
ed, just natural. 

Q. -Tell us how that is. A. Just naturally, 
moved out just slowly. 

Q. Was there any jerking about it? A. No, sir; 
none ·whatever. · 

Mr. S-elser: That is all. 

Cross-ex•ami1i.ation by Mr. Weinberger: 

Q. Didn't this engine start with a terrific jerk? 
A. At that time? · 

Q. Didn't · this particular -engine start with a ter-
rific jerk at that time? .A. No, ,sir. 

The Court: Start or stop, ·•did you say? 

Q .. Start after _leavin .g Passaic station? A. No, 
• Sir. 

Q. Now, you didn't see this •man attempt to 
board this train? A_,. No, sir. 

Q. As a fireman, you were leanin ,g out of the 
windo,v on · the other side, facin ,g toward Legigett's 
Drug ,Store; am I right? A. At times. 

. 20 

30 

Q. At that 1particular tim.e? A. No, .sir. ~O 
Q. Wh ,at? A. No, 1sir. 
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Q. Wh.ere are you stationed at when the train 
comes in? A. This particular time I was stand-
~ng betw-een the tank and engine, on the right .sid~. 
· Q. Between the tank and engine? A. Yes, on 

the right side. · 
Q. You didn't s.ee .any ,man walking or ru ,nning 

] 0 on the station platform, did you? A. While the 
train was standing, yes. 

Q,. What? A. While the tr~in was .standing, 
I did. · 

Q. Yes, did y.ou? A. W,hile the train was stand-. · 1ng, yes. 
· Q. You saw people walkin ,g by? A. I saw peo-
ple walking by. 

Q. You · see th .at every day? A. Every day. 
Q. ·Huh? A. Every ·day. 

20 Q. Th.ey have .all ,got to go by there to get on 
the train, coming fron1 Jefferson Street? A. ~fore 
than likely, if they .are comin .g from Jefferson 
Street. 

Mr. .w einberger : I ask th.at be · strick.e11 
out. 

The Court: Strike it out. 

Q. Nothing unusual about that, is there, seeing 
people- . . men and wo1nen-. walking up and dow.n 

30 and running on the station platform? A. No, sir. 
Q. :So that your attention was not attracted to 

anything in particular on this particular day? .L.\._. 
No, sir. 

Q. You didn't see Mr. N ogrady attempting to 
board the train? A. No, sir. 

Q. You didn't · see t~e -accident? A. No, sir. 
Q. You only know what is the general custom, 

about the ,general custom .about the signal- A. 

40 Well-
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Q. -the train started beautifully with a mild, 
easy way, is that right? That is all you l{now? 
A. -I l{now a few other things. 

Mr. Weinber1ger: .That is all. 

J 10HN DE WOLF, .sworn. 

Direc,t-examinwtiori by Mr. Selser: 

Q. Mr. DeWolf, you are employed by the Erie 
Railroad Company .as a hostler, aren't you? A. 
Yes, sir. 

Q. At Jersey, ,Cit,y? A. Yes, .sir. 
Q. On the ,day of 1July 217, 19215, 2 :15 o'clock i11 

the afternoon, you were aboard this train? A . 
Yes, sir. 

Q. Now, just tell us where you were in the train 
at the time it .m·a·de this stop in P.as.saic? A. I was 
in t,h.e rear coach of the train, dead-heading to Jer-
sey 1City, to :go to work. 

The 'Court: Dead-heading? 
The Witness: Yes, .sir . 

. 
Q. That is a railroad term meaning- . ? A. Rail-

10 

. 20 

road term, meaning no fare. 30 

Mr. Weinberger: Free p.ass.engers. 

Q. In other words, if you don't pay fares, ,you 
are dead-head,s? A. Y-es, sir. 

The ,Court: Does that include judges who 
have passes? 

The Witness: It i11clu1des all free passes. 

Q. Were you still in the train when it started 
out of the Pas.saic ,station? A. Yes, sir. 40 

\ 



126 

John De Wolf-Direct. 

, Q. Just describe, if you please, the manner in 
which it started out of the stati6n, as to whether 
or not it jerked or jolted. A. Tl1e train did not 
Jerk:; when it pulled out of the station it moved 
out very sn1oothly an·d' it . moved possibly two or 
two and a half car lengths when it came to ·a sud-

1 o . den stop. 
Q. Did you get off the train after it ,stopped the . 

.second .time? A. I did not. 
Q. Now, when the train cam.e to a full stop the 

s.econd time, Mr. DeWolf, where was your coach 
with respect to th-e structure or something that 
was on the station platform? . A. It was opposite 
to the shed on the station platfor 'm. 

Q. How n1any .sheds are there on that station 
platform? A. tTu.st the one open shed and the 

20 small waiting room at the end of it. 

30 , 

Q. Now, the _ ,shed you are referring to is the 
waiting room, or the open shed? A. Open shed. 
shed. 

Q. That is west of the waiting roon1? _ A. West 
of the waitin .g room. 

Q. You were in the last car? A. Yes. 

Mr. :Selser: That is all. Tak .e the wit~ 
ness. 

Oroiss-examin,atiori by JI r. w .einberger: 

Q~ Th.at"·shed is about a hundred and fifty f~et 
in le.nigth? A. I should think: .so. 

Q. You were at the extreme end of it? A. I 
\ ' 

would not -say right .at the extreme en.d. 
1Q. Toward Paterson? A. Possibly the end of 

the train was at the extreme end. 
40 Q. You ride every day on the Erie Railroad? A. 

Yes, sir. 
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Q. I talre it, you were paying no attention, look-
ing for .accidents, were you? A. No, sir. 

Q. What made you notice how this particular 
train on this p.articular day sta~te ,d? A. Well, I 
.generally notice when a train .starts with a sudden 
jerlc 

Q. You generally notice that? A·. Yes, sir. 
Q. You have had oc:casion ·to see them st.art that .. 

way frequently; is that correct .? A. Well, I would-
n't say freque·ntly. 

Q. Huh? A. I wouldn't say frequently. 
Q. But you recall on thi ,s p·articular day it start-

ed in a mild, calm, ·easy ;manner? A. Yes, sir. 
Q. You don't know anythin.g about this particu-

lar accident? A. No, sir. 
Q. How did ·you com•e to be a witness today? 

Just to prove that the train ·didn't start with a 
jerk? A. I suppose so. 

Q. You suppose so. That is all? A. (No a11-

swer). 
Q. Did y·ou tell anybody that you were on that 

train? A. Yes, sir. 
Q. That the train didn't start with a jerk? A. 

'Yes, sir. 
Q. Huh? A. Yes, s~r. __ 
Q. Who? A. The claim .agent. 
Q. You ride ev,ery ·day on the Erie Railroad for 

how many years? A. Last twelve years. 
Q. E,very ti.me a train .stops or starts you tell 

somebody whether it starts nice, calmly, or- A. 
If it happ .ens at an .accident, I will. 

Q. If it is not an .accident, you don't? A. Noth-
ing to tell anything about that, then. 

Mr. Weinberger: Tp.at is all. 

JO 

20 

40 
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Eedimect-e{Ciamination by Mr. ·Selser: 

., Q. You .made a written .statement, didn't you, 
following this accident? A. Yes, sir. · 

Q. To the representative of the Claim Depart-
ti? A y . men . . . es, sir. , 

10 Mr. Weinber.ger; That is a self-t;erving 

~O 

declaration. 
·Mr . . Selser: I an1 not ,going to offer _ it in 

•evidence, doctor. Please ,don't jump to con-
clusion ·s; sometimes you .may be wron ig. 

Q. Is that your signed statement? A. Yes, sir. 
Q. Tell us when you made the statement --

- Mr. Weinberger: I object-

A. When? I oouldn't tell you just when I ,made 
it. 

'Mr. Weinberger: I • object to counsel 
showing the witness the statement. 
· The Court: You asked him who he told 
and when he told. 

Mr. Weinberger: That is correct. 
The Court: That opens the -door to show, 

if he did, make a .statement to the claim 
30 .agent and when. 

. 
4 ()' 

Q. Do you recall whether or not it was soon af-
ter the accident had occurred? A. It was soon 
after the accident. 

Mr. Selser: Th.at is all. 
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PE 1TiER P AULITO, ,sworn through interpreter. 
. . 

, Direct-e{l}(ami.nation by Mr. SeLs;er: . 
-

Q. Mr. Paulito, you work for the Erie Railroad 
Comp,any as a track ,man _? . A. Yes. 
By the-Oowrt: 

Q. Do you need an interpreter? How long have 10 
y2u been in the country? A. Me? Twenty-nine 
years. 

Q. You do very ·well. You .can 
without teeth, as well as Italian. 
him without an interpreter. 

talk Englisl1 
You may try 

,Mr. Selser: I might try him. I under- . 
stood he needed one. 

By Mr. Selser: 

Q. Where were you .July 27, 1925, w.hen this ac-
cident occurred in the Passaic station? A. I clean 
the platform. 

Q. Clean the platform? A. Yes ; train . co111es 
and I stop 1ped, and the people that was in the trai11 
is ,come d-own and the rest of the peopie is gone 
in. After the train started come one · n1an this 
. side, an·d· I ,said; "Don't you-!" He said, "Oh, 
you .go hell!" He don't catch him, he try to catch 
him and he ,go ··down underneath the step. That 
is all. 

Q. Which way did he come from? A. I go do,vn-
stairs; I run away. 

The C,ourt: You were afraid? 
The Witnes ,s: Yes. 

Q. Which way ·did he come from, from Jefferson 
Street or Monroe ,Street? A. Yes, J efferso11 
Street. 

20 

30 

40 

• 
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· Q. ·.Jefferson Street. · When he tried to get 011 
the train, was the train n1oving then? A. Sure, 
he moving about after ten fifteen feet and stopp-ed 
it. 

Mr. Selser: That is all; take the witness. 

l(} O.rotSs-examination by Mr.· Weinberg :er: 

Q. Now, let'.s -s-ee, what is your job, in the Erie 
Railroad, in English? What is your job? A. My 
job? 

Q. Yes. A. 1Clean up the station. 
Q. You are . around the statio~? A. Yes. 
Q. How ,many years worked for the Erie Rail-

road? A. Twenty-nine years, but I have got nine 
passes to the old country. 

· 20 - Q. You got nine passes, for nothing? A. No, I 
paid for them. 

Q. Oh, you paid for . them? A. Yes. 
Q. L.et'.s see, your name is what? A. Paul Peter. 
Q~ What time was this? A. Huh? 
Q. What time? A. I don't l{now. 
Q. 1Six o'clock in the morning? A. No, 2 :13 . 
Q. Is that train . time? A. Huh-huh. 
Q. 2-:13? -A. Yes, sir. 
Q. Now, were you iu unif~rm or plain clotl1es? 

Do you know what uniform means? Do you wear 
a uniform? A. I have got ·my basket, too, for the 
pick: up the ,papers, to pick them up, cigarettes, 
pick up everythin ,g . 

Q. Oh, yo~ pick up the cigarettes, pa ·pers, on 
the platf orim? A. Yes. 

Q. You were working that · time? A. Only I 
:stopped when the accident, I cannot wor ·k when 
the train , you know, the peop :le they come ,down 

4 0 with the people ,going up in the train. 
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Q. You stop-ped working? A. Sure, I ,say~ you 
have .got to stop. 

Q. You saw a ,man walkin,g from Jefferson 
.St r~et? A. ·Yes, he come around the engine. 

Q. Wait .a 1minute. You saw a man walkin :g 
from Jefferson Street where like . these tracks is 
and where the policeman was standing; is that 
right? A. No, the policeman, he is far · away, 
about seventy-five feet, he is, on the left. 

Q. Where di~ you · ,see _this .man come· from, Mr. 
Pauli to? A. In .Jefferson Stre~t he is .comin.g from, 
in front of the en .gine, you k~now; he make this 
way. . 

Q. You sa"'... this ,man coming ·from J efferso11 
,Street, in front of the engine, and he was walking 
very f1a,st, was he not? A. ( No· audible response). 

Q. Yes? You ,shake your head. A~ The engine 
she started. 

Q. I didn't ask you that; you are too anxious. 
A. Oh! 

Q. He was walking right from Jefferson Street; 
he went u.nderneath the gates, didn't he; didn't 
you see that? A. I didn't see, b~cause he co.n1e 
frorn Jefferson Street; he is gone in fro11t of the 
en.gine and then this ,side. 

, 

r-

10 

20 

Q. You were this side, you saw the man walk in 30 
fr ont of the en,gine? A. Yes, .sir. 

Q. You are sure of that? A. Sure. 
Q. Then he wa1k.ed on the station platform? A. 

Huh-huh. 
Q. So:ttry. Is that right? You shake your head. 

A. (Interrupting). 
Q. Wait a -minute, Mr. Paulito. Just look thi s 

way, if you will, so these people can hear you and 
see you. You saw this .man walking in front of the . 40 
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engine, is that righ~? A. vVell, I wasn't over tl1ere, 
but when I see hiim, he com~ off Jeffer.son Street in 
front of the engine, and come on this side. 

Q. All rig~t. A. (1Continuin,g) Then the -train 
started and hew.anted to jum.p. I say, "Don't yqu 
jump!" "You go h:ell," he .said, and as I said, 

] 0 "D,0n't you jump!" he tried to jump· arid he fell 
down,- that is all, and I didn't talk~ no more. 

Q. Now, Mr. Paulito, you saw this m.an walk:ing 
from Jefferson Street, in front of the e11gine.; is 
that right? A. ·Yes, sir. 

Q. ""There were you standing; right by the en-
gine? 4-. Who? Me? 

Q. Yes. A. No, sir. 
Q. Where? A. I ·stan 1d on th ·e platform. 

· Q. Where, on the platform, by the en1gine; by 
20 the gate, or where? A. Oh, no, no~ I ,don't fersta .g. 

30 

40 

Q. Oh, you understand very good what you want -to understand. A. No, if you will talk Italian, I 
will tell you .. 

The Court: The •question ~s: Where were 
you ,standin.g? On the plat.form, you say. 

The Witness: Yes, on the platform. 
The Court: N·ow, whereabouts, on the pla.t-

fiorm? Ho,v near from 1the en·gine? 
Th-e Witness,: Oh, about t:wenty. 
The Court: Twenty feet back~ from the en-

gine? 
T·he Witnes!S\: Yes,. 
The Court : All right. 

• 

Q. Which way, toward New York? A. No·, this 
way. 

Q. All right; now, then,, which way were you 
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looking, toward .t:he engine? A. I don't look to 
nobody. 

Q. Y·ou didn't look: ito nobod 1y? A. No, I am 
afraid f·or the man tha.t got ·hurt, it.hat is! all. · 

Q. Weve you lookill!g at your ba :sket? A. I was 
going away. 

Q. Listen. Were you looking at your b3;s;ket- 1.0 
if you will, plea.s1e. Were you looking at your bas.-
ket? A. I don't look; I leave. 

Q .. Were you looking at the ground.? A. No. 
Q. What were you look:ing at? A. I was, go 

away. 

By the Court: 

Q .. No, bef.or:e ·the accident, what were you look-
ing · at,_ before the accid·ent, be.fore the man got 
hu,rt? A. Well, I pick the paper up, that is all, 20 

. surie. 
Q. N·o, what were you looking at just. before the 

accident? A. Oh, I was looking for the papers ,. 
Q. For the papers? A. Yes, sir. 

By Mr. lV:einberger: 
Q. So you were looking on :the ground? A. Yes, 

on the track:s. 
Q. In the tracl~s? A. Picking up papers. 
Q. Picking u-p papers ,? · A. Yes;. 
Q. N 10,v, the man you saw walking up the plat-

form wh 10 wan ·ted 1 to get •on ·the tr:a,in, did he have 
a red sweater on? A. I can't tell you. · 

Q. Did ·he have a black srweaiter on? A. I can't 
tell you becaus 1e I don't see much. 

Q. You can't Siee much? A. Oh, I ·have got hurt 
by the train too, en1gin~train-cut my head like 
this-. . 

30 

Q. Engine cut yol1r head and your arm; is, that 40 
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on·e of the Erie trainS'? · A. (Witness · makes ! unin-
telligible response) . 

Q. Is that why y,ou got a job with the Erie be-
cau,s;e th-e 1train 'hit you, and they kept .Yo,u on the 
payroll too? A. They give me something too. 

Q. Ga.ve you something t ;oo? A. Y esi. 
Q. No,v, let's :See, Mr. Paulito; you don't know 

how ithis man was dres ised, whether he had a cap 
on, s,oft . hat ·or ·q.erby, or an <;>vercoat or a sweater, , 
or not ihing on? A. I see that he is! dres ;sed-, red 
sihoes, that iS' all, red shoes. 

Q. Red ,~:hoes he had on, this , m:an had red shoes 
·on? A. (Witnesis i mak:es1 unin :telligible res 1ponse). 

Q. Maybe it was red, _maybe blood? A. No, h,e 
don' ,t put that much blood .after I clean thern. 

Q. Now, let's, see, Paul; did you see the police-
man-time you were aroun :d there, did you ,see the 
policeman? A. Policeman ·.? 

Q. After _ the accident, .you saw a policeman. Be-
fore tihe accident _._ A. (Witnes 's in.terrupts 1

). 

Q. Will you lis iten to the ques ,tion? 
-

The Court : I think _you are doing very 
well. 

Q. Li1s1ten ; _ did you speak Italian . to the man? 

30 A~ ·Sure. 
Q. Y·ou s1poke Italian ito him? A. I spoke to 

him, I told · him G•erm .an. 

By the Court: 

Q. You S:polre tJo ,this man when ·he was ru :llliling 
to th ·e train? A.. Who? 

Q. The man that got hurt, you s1poke to him, 
and you told him not .to go on ,the train, didn't 
you? A. Yes. * * * He ,s,aid ·, "Oh ·, never mind," 

40 because every d,ay that he do· it. 
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Q. Th.at man do1es1 it every day? A. Every day. 
Q. Y·ou s,aw him before? A. I siaw hi1n buit I 

don't know the name. 
Q. D:id you ,s,peak to him in Italian or En 1glish? 

A. No, he is Pqlack, he .don't k1now Italian. 
Q~ . What did you tall{ to him when· you told hi1n 

not.. to go on, in Englis ;h or Italian? A. I say, lo 
"Don't you go on!" that is· all. 

Q. J u:s1t like that? 1-~. That iSi ail. 

The Cour :t: All right. 

By Mr. W einb·erger: 

Q. You s,aid to him, "D·on't you go up"? A. 
But ,then he go on . 
. Q .. What tin1e ,did· you go to workJ A. Who? 
Me? 

Q. You. . A. In the n1orning. 
Q. Yes? A. Half pas 1t five. 
Q. T'his man, you say, .too·k the 2 :13 train every 

·day? A. No, not every d:ay ; I ,say every day 
come 1d·own· in th----__.__.._ __ _ 

Q. I mean, that man? A. I don't kn·ow. 
Q. Two-·thirt ,een, about, in ,the afternoon? A·. 

· That •tim,e. 
Q. Y·ou s1aw him every ,day? A. I ,see him every 

day-he co1nes at other times. 
Q. Wait a min ·ute-2 :13? A. That day I ,see 

2 :13 . . 
Q. Now, I am as-Iring you-you understand what 

I a.m aSiking yo·u-you ,s,aw him every day taking 
the 2 :13 train, did· you? A. No, I can't tell hini 
that. 

Q. Whart? A. 'No·, I can't tell him that. 
Q. Why •did you tell t~e Judge then·, this: man 

20 

'JO f) 

jumps on the train every day? 4 O 
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Peter Pau-lito-Recross. 

Thie C,ourt : H:e didn't s,ay that. 
Mr. Selser: He s.aid; people jump on eve1ry 

day, I ,don't kno,v t~eir nan1es·. That wa ,si 
the an ,swer. 

Q. You say what? A. I don't say that every 
10 ,day -; I say I see _a lot of them every da~y, 1the man, 

that is all. 
Q. This sam,e man? This :-man? A. Huh-huh. 
Q. 1-"his man every 1diay? A .. Huh- ·hu :h . 

. Mr. Weinberger: _ That is- a.IL 
. Redirect-examination by ]fr . . Selser: 

Q. Mr. Paulito; do· you ,see this siame ma .n every 
da .Y in 1the a~ternoion or other times : of thie day? · A. 

~O At ·some time in the noqn, son1etimes 1 afternoon~ 
Q. How early in the 111ornin1g did you s1ome-

times · see him? A. o ·h, I ca.n't tell him~· 

ao 

Mr. Selser: That is. all. 

Recross-examination by M1< Weinberg •e~: 
Q. Don' ,t y·ou kn 1ow that this man goes to, work 

at ,six ·o'clock in the _morning? A. I can't tell yo·u 
becaus ,e I st _arted ait half past five in the morning 
myself, five o'clock: too, sometimes ,; I will see every- · 
body in the platform. 
· Q. You will ·sree every .b,ody? A. Sure. 

' Q. rou have got good ey·esight? A. I can ·'t 1see 
with this ,. 

Q. Yiou can't see out of one eye, but you can out 
of the oth ier? A. (No audible response). 

Q. What was .the number · of that en~gine? A. 
Huh? 

Q. The num·ber? A. 25 and 27. 
4 O Q. 25 and 27? A. (No ans,ver). 
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tTOHN A. PARSON, -swo,rn. , 

Direct-exam -inatiori by Mr. Selser: 
Q. Mr. Parso ·n, you are employed by the Erie 

Railroad •C:ompany a,s baggagema is,ter? A. I was, 
·at that time. 

Q. What is your en1ployment at the present 10 
tin1e? A. Bra .keman. 

Q. You were baggage master-

The Co-u:rt.: On the Erie? 
The Witness: On the Erie. 

Q. - .on the train which arrived 1 at the Pas •8aic 
st ation at 2 :15 P. M., July 27, 1925? A. Yes:, sir. 

Q. Were you s1tatrion·ed upon the platform? A. 
No, the ba.ggage car. , 

Q:. Tha:t is where? A. Head end of the train, 
next to 1th 1e engine. . 

Q. That was immediately next to the engine? 
A. Yes,, s.ir. 

Q. Then the res ,t of the coach being the ,s,moker? 
A. Smoking car. 

Q. Now, when the train came to a stop at the 
Passaic station, its regular station · s.top, where wa,s 
your eoa;c:h with respect :to the Jefferson Street 
crossing? A. Well, it waS' abo·ut probably seven-
ty -five or eighty feet from the cros1sing. 

Q .. Where ,vas it with res:pect to the little wait-
ing room that is, at the side of :the tracks? A. 
Well, about that much from the waiting roon1, I 
shoul ,d judge. 

Q. Now, where were you actually •s1tanding in 
your coach, in your baggage compartment, at the 
time the tra:in Sitarted in n10:tion? A.. I was stand-
ing inside of the -door. 

Q. Right or left? A. Right. 

20 

30 

40 
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Q·. To the right; ,va 1Sr your door ·open or ·closed? 
· A. Open. 

Q;. Open. No;w, jus 1t tell us wh·at you saw and 
heard and ,did from _ that poinit on. A. Well, when 1 

,ve pulled into the station there, ·r looked for bag- · 
gage .and! matl on the opp :osite side, as the baggage 

10 mos1tly comes on that. si1de, if he didn't have no 
heavy pieces 1 to put on ~y car . . From there I went 
over 1and . looked for a 1siignal fro ,in the cond,uctor 
to Sitart the itrain. When he gave n1e the .signal, 
I gave the engineer two whi 1s1tles, to sit.art. 

Q. Now, aSi he gave _ you the ,signal, Mr. Parson, 
were you · looking tow :ard , the . rear of t.he train? A~ 
Tow~rd the rear of •the train; · ye 1s, sir .. 

Q. Did you then ob1serve whether or not the ,s:ta-
tion platform was- clear? A . It was. · 

20 Q 
. . Then you say he gave you the signal; that 

-is a,n arm signal, is· it? . A. · Arm Siignal; yes :, s1ir. 
Q. You gave two whistles! to the en,gineer? · _A. 

Yes,, 1s1ir. 
QI. Did your train then start in motion im1nedi-

ately? A. Starited iI~ motion im1nediately. 
Q .. Just ,describe 1the ma11ner in which it started, 

1rus to whether or n·ot it jerked : a.t. all? A. No, 'it 
did not; it made an eas 1y, S'mooth start, no jerking 

30 whatever. 
Q. Then, what neXJt happened, as you observed? 

A. While ·I was- stan 1ding in ,side of the b.aggage 
car, a,s we pas 1s:ed over the Jefferson Street cros 1s-
ing, I noticed a the · traffic officer l1ooking toward 
the center of the train, and loolred · t 10· 1see wha:t he 
was lookjng at; just as I look~ed out this man made 
a gr~b f.or ,the grab h.an 1dle ·down the train and fall 
down partly to the ,vheels. 

' Q. You say you liooked bacl{ itoward the rear 
4 0 of the train "Then you s1aw the officer lool{ing in 
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tha.t direction? A . . , Yes, ,s1ir. . 
Q. Did ·he or not get hold on . the · grab h.andle? 

A. He got ahol :d of it, y·es. 
Q. vVhere was he with ,reBpect to the various 

coaches on ithe tr ,ain? A. He waSi, I s1houJ.d judge, 
between the second and third car on the 1train. 

Q. When he n1ade his grab for the grab, handle 
and got a]rold of it, d,id he get hi:s, _foot up on the · 
step,s of the tfiain_____,of the car? A. I •don't think 
that they were up on 1the steps. 

Q. Did you see him •drag aJ~ all? A. A little 
bit, n{>t very far. 

Q. Di,d you, or not, see him running or walking? 
A. I didn .'t S:ee him running, n,o, because I gave 
the engineer the signal and he ,s1topped ·immediate-
ly. 

Q. I see, as s1oon as you saw that, you pulled the 
co~d, did you? A. I did. 

Q. Wher,e did your poach come to a s1top? A. 
Well, the baggage con1par,tment. wa8 a little east 
of the Jefferson Street cros:sing. 

Q. How far eas it, would you say? A. Oh, prob-
·ably twenty feet, twenty-five feet. 
,. Q. Did you get off your compartment- · A. I 

did. 
Q. -and go back? A. I got off and went back. 

The officer as:l{,ed for a rope and I went in the bag-
gage car and got a .s,mall rope th 1at I had. _ 

Q. Was the n1an con·s-ciou,s, a.t that time? A. I 
' 

could not s,ay; I jusit went to talk to the officer and 
get the rope. 

M S 1 Th t · all Take the ,vit,-r. •e ser : · a . 1s· . 

• 

10 

20 

30 

40 



10 

140 

John A. Parson,--Oross. 

Gross-exami.nation by Jfr. Weinberger: --

Q. What part of the train were you on? A. In 
the baggage compar.tment. 

Q. Wheve is that·? A. Head car, n·ext to the . engine. 
Q. That i8 the first car in back of the engine? 

A. Y,esi, sir. ., _ . 
Q. Are you the man who · gave .the signal ito ·put 

the train in motion? A. Yes,, •S1ir. 
Q. When you give 1th,e signal, you are facing 

Jersey City, are you n1ot? A. Well, am looking 
·out of the baggage car. 

Q. y·ou weve facing Pat.erso ·n? A. I l~ok at 
the conductor, becau'Se I get the signal fvom him. 

Q. After yorr get the signal, you turn -ed• a.round 
I 20 to pull the bell, don't you? A. YeS:, sir. 

Q. F.acing the ,engineer? A. Well, I wouldn't 
neoesHarily; ,siometimeS' I ·have ito step inside of the 
car to get the rope. 

Q. You s,hut th,e do,or, ·don't you? A. No, sir. 
Q. Well, the minute you p.ull the bell, you are 

through? A. YeS'. 
Q. What made -you on thi 1s1 particular day look 

again? A. I was s,tan•ding inside of .th·e door. 
Q. When you looked .again, this. policeman that 30 y,ou saw looking up the street was right alongside 

of the baggage car, wa,s1 he? A. Well, he wa:s at 
the crossiin·g there. 

Q. He was, at the cros ising? A. Yesi, sir. 
Q_. The policeman was--at the crossing? A. Yes, 

• ·Sll.r. 

Q. On which part of this 1 crossing did you see 
the p·oliceman? A. At the gat ,e·. 

Q. On which part of it? A. Back of the gate. 
40 Q. Which ·side of Main Avenue? A. On thi ,s; 
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side of Main ) Avenue, right by the gate. 
Q .. Whic'h side ·of Main Avenue? What gate are 

·you talking abot1t? A. Well, the Jefferso.n Street 
gate. 

Q. vVell, there are two sides,-one ,on the Leg-
gett'.s Drug Store .side and one on the ,side where 
the banks are; which ·one 1did yo.u 1siee the police- 10 
111an by? A. On the right hand .side of the train. 
· Q. Going toward New York? A. Yes, sir. 

Q .. You s,aw a policeman ~,tanding by the gate? 
A. Yes:, sir. 

Q. Midd .le of the gate? A. No, it was1 at the 
back 1of the gate, near the en,d of the g.a.:te. 

Q. What policeman wa,s, that? A. I don't know 
his name; .I think it waSi Evans 1ky. I understood 
that his 1 name was Evans-k.Y afterward 1s-. 

Qi. As: I get it, your attention was attracted ,to 20 
. ' 

seeing him lookin .g u.p? A. Looking toward the 
rear of the, train. 

·Q. Y 011 were stand1ing ,sitill, weren't you? A. 
Th·e train ,vas n1oving because I was passing over 
the c:ros1sing then. 

Q. How far did the . train go before it •stopped? _ 
A. Second s~top, you mean? 

Q .. Yes. A. Oh, perhaps fron1 the time it start-
ed, it 1nay have been around two hundred feet. 30 

Q. Well, the ·fir,st thing that attracted y·our at-
tention was the policem,an was looking; is, that 
your s1tory? A. YeS:, sir; looking back. · That is 
why I looked back. 

Q. You ·don't k:now whether that man was on. 
the s•tep, before this thing happened, or not, do• 
you, of your own kn·owledge? A. If he had one 
foot up, I didn't s-ee him on i1t before. 

' k · Q. I didn't · a,sk y•ou that. You d•on;t now 
whether he was on the step of that train, or not, of 4o 

• 

,; 
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your own knowledge? A. I dion't lrnow-
Q. You ·don't ~now whether he was thrown off-

A. He wasn't thrown-
Q. I say, you don'it know that? A. No. 
Q. Well, your train had traveled two, hund ,red 

feet before you looked ·up -

] 0 Mr. Weinberger: Stri1re that out, if your 

20 

30 

Honor please. 

Q. Before y,ou .·turned around and noticed any-
thing abnormal, the · train had traveled about two 
h un ·dred feet? 

Mr. Selser: I object; the witness did·n't 
say anything like that, if y-our Ho·nor please. 

'rhe Court: How far, aisk him, it had 
traveled. 

Q. How far had thi.s! train . ·traveled before there 
was anythin 1g abnormal called to· your- .attention? 
A. Oh, well, p-erhaps s,eventy-five o,r eighty feet; I 
don't know exactly. 

Q. ·During that seventy-five ,or eighty feet, you 
don't know wh-eth·er that m·an was on that step or 
thrown off, do you? A. No. 

-

Mr. Weinberger: That is all. 

Redirect-examination by Jf r. Selser: 

Q .. At the time your train sta ,rted from the sta-
. . 

tion, aft-er 1naking its: regular :station stio-p, was 
there at th~t :ti1ne, at the irrstan-t that you got. in 
motion, \vas th ·ere anyb-ody hanging on them ,s:teps1? 
A. No, sir. 

Q. When you did look back, was 1 there this · man 
40 whom you s1aw grabbing for the grab hold.? A. 
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JuSit g~abbing fbr it when I looked out. 
Q. Just grabbing for it then? A.. Yes. 

Mr. Selser: That iSi all. 

.Recross-examination, by Mr. Weinberger: 

Q. ·"!hich grab hold, which ·hand, do you know? ] 0 
A. I couldn'it s1ay which 'hand. 

Q. y OU couldn:t ,s:ay whether he was "-trying to 
__ grab with his right h.and or his 1 letit hand,? You 
couldn't ·say? .A. I couldn't say. 

Q. ·And yo'ur ·-duties were to watch for .signals; 
iS: that right? A. Not all of my ,duties. 

Q. Is it yq,ur -duty 1to look: at people getting on 
and off the ,train?· A. Well, I ·do that. 

Q. Is 1 it your -duty? A. Yes. 2-0 
Q. Or is it your duty to take care of -the· mail 

and baggage?· A. Yes,, that is, 1ny duty too. 
Q. To get the siign1al, if, in it.heir ju :dgment, it is 

all right, to pull the rope? A. Yes, ,sir. 
Q. You are at t:he h,ead of the train? A. Yes, 

• S:lr. 

Q.. Next to the engine? A. Yes', sir .. · 
Q. You d·on't kn.ow wh·at h·appens ·at. the back 

en,d of th·e train.? - A. If I -see anybody there, I 
d,on'1t pull the rope, trying .to get on. 30 

Q. Don't you depen·d1. on the other ~rew? A. Oh, 
I depend on them, but if I · see an~body trying to 
get on, I wouldn't ,start the train until th ,ey ,were 
on. 

Q. Di,d y.ou 1see thi 1s: man wal'k by you? A. No, 
• s1r. 

Q. You are ,s,ure of .that? A. I am. 
Q. You didn't ,see him running 11p the platform 

by you? A. I did n·ot. 40 
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Q. You were s1tanding there, waiting for the sig-
nal to P'Ull _that rope; am I right:?' A. Yes 1, sir. 

Q. No man walked by you w·ho got on that train? 
A. Not while we stood there. 

Mr. Selser: I object to that, whether any-
LO body did · or did not; it, was- just. what he 

S!aW. 

Q. You ar,e ,s1ure that you were loolring all of 
the time? A. Y·es, -sir. 

Q. N obod~ ru11 in front of the engine, as far asi 
you kno,v, was there, wh-o pas 1sed yo,u an -d attempt-
ed to board th ,at train? A. I didn .~t -see anybody. 

Q. You were looking forward all -of the time ·? 
A. Not up toi\Vard the engine, I ,v;a:S"-looking back 

~O to,vard th ·e conductor. 

· 30 

Q. I ,see, that i,s, where you were l,ooking. A. He 
could have p·assed me ·after I s·tepped , inside of the 
baggage car. 

' . 

Q. You w.ere not -near the in.an when he was( giet-
. · ting on the train; is, th ·at right? A. 1· was-n't out-

•Sid1e of :the car. 
Q. Yoll were looking out? A. I waS' looking out. 

Mr. Weinberger: That iSi all. 
Mr. Selser: That is our case. 

(Defendants Rest) 

PLAIN 1TIFF'S REBUTTAL. 

JA :MES J . . B·URNS, recalled. 

Direct-examination by .JI r . W eittberger: . 

40 Q. Mr. B·urns, did Mr. Nograd ,y, the man who 
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• 

,vas injur,ed, . run up alo11gside of the station plat-
form, alongsiide of ,the train, ,and a lot of cop,s 
befor,e boarding · th .at 1train? A. No, sir; he did 
not. · 

Q. Did Mr. N og;rap.y run alongside of the iron 
f.en,ce, on th-e :as:phalt street, or cross. in front of 
the engine, before h:e boarded that train, or run 10 
acr oss1 fron1 Jeffers 'on Street? A. I •didn't see him 
in fro~t of th ,e engine. .. 

Q. Where did you see him coming out? A. I 
saw him first at the s·ubway, when the man board-
·ed the train. 

Q. An,d he boavd,ed it wher,e? A. Right across. 
Q. Right at the subway entrance? A. Yes, 

right at the s1ubw~-Y entrance. 
Q. When this train -started, Mr. Burns, will you 

tel l us, how it star.ted? Did it or did it not s{art 20 
with a t,errific jierl{? 

Mr. Selser: I object to that. 
Mr. Wein 1berger: I think it is1 proper re-

buttal. 
~Ir. Selser: ·you can't characterize the 

jerk. 

Q. D·escrib'e the manner in which it started? 

The O,ouDt : All right. 

A. Why, it just made a little jump right 11p, jus-t 
like 1~eleas1ing the bral{es. 

Th,e Court: A,s it always does 1? 
The Witne~ -s: Well, m•ostly, as- all train-s , 

do. 
T'h-e c :ourt: All right. 

30 

Q. Was there anything ,abnormal about that? 40 
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A. Why, iJt w.as-n'-t. n10 more than some trains do ; 
s:ome trains ,sjtart very easy an<t so·me trainiS: don' it. 

Q, . . W,ais this- easy · or wa,s, it-. A. It was ju ,st 
like letting loose on the briakes1 that ·had r been tight-
en•ed up too tight. 

Q. Was it a n·ormial jerk: or a terrific jerk, or 
lO what kind of a Jerk: waS' it? 

Mr. Selser: I object to that. 
The Court: I will allow it. 

A. It was , just a S'Udden jerk. 
Q. Di 1d· you see hi,s hand8 then? A. I seen the 

on.e hand, I kn iow; the other hand he was trying to 
grab the other end. 

Q. When he boarded this :train, was it standing 
still, Mr. Burn•s'?. A. It certainly was. 

· 20 Q. At the station platform? A. At the station 
platf,orm. 

Q. Right where the s-ub,vay is? A. Right by 
the s!ubway. 

Mr. Weinberger: That is, all. 

Cross-examiriation by Mr. Selser: 

Q. Mr. Burns:, in your direct testimony, you 
30 said that you were walking · :ou_t of the tunnel, look:-

ing ,at the headlin •es·? A. · When . I come• up the 
stairs., I sai ,d, I p,ut my paper away. 

40 

Q. Up to that time y,ou _were lookjng at the 
headlines j; iS' ,that correct? A. After I co1ne up 
the S1taivs1 ; yes, sir. 

\ Q. Y,ou were then intending to walk to t ,he little · 
Wiaitin.g room that you may be a1ble to read your 
newspaper? 
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Mr. Weinberger : That is not proper re-
buttal cro8s-exa .mina tion. 

'f·he Court: Oh, I ~hink so. 

Q. An 1d you were in iten ,di.ng to walk to this 
little ,vaitin ·g room to ·dig,es1t your lunc ·h? A. Yes-, 

• sir. 
Q. An-d fini ,sh your readin ·g? A. Yes:, -sir. 
Q.. N•ow, you ,didn't ,see N ogrady before he got 

aboard that train, did you? A. I ,seen him just 
when , he got -011 the train. 

Q. Just hopping on? A. J11st. hopping on the 
train. 

... 

Q. When you testified here _ that he did not run 
up from Jefferson Street an ·d he did not run _in 
front ,of the train, you don't know whether that is 
tru ,e or no1t? A. He did 1n't run; n·o, -sir. 

Q. You ·didn't see him; you ,don't know how he 
got there? A. Sure, I couldn :'t -say how he got 
from Jefferson Street or the opposit (e side, toward 

. the furniture store. 
Q. Which is true, Mr. Burns ·, that ·you did see 

him before he got on the :train ·, before he actually 
· hJa.d his hand• on the grab han -dle, or you -s1aw him 

before that time? Which is correct? A. I sa,v 
him Just a,s he wasi gettin -g on the train. 

Q. You hadn't S'een him before that. at all? A. 
No, sir. 

Q.. So you do no.t know how ·he came ta be tp_ere, 
whether h·e ca.1ne from . Jefferson Street, dropped 
out of the sky, can1e up out of the ground ·, or wha ,t 
he did? A. I k:niow h..e hiad1 to come up this way. 

Q. You knew he had to con1e up ·this way, and 
you therefore ass ,un1ed he wallred in the ordinary 
1nann-er? A. Y:es, sir. 

Q. T'hat is so, is-n't it? A. Yes, -sir. 
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Q. At the time you s-aw him he wa:S-grabbing for 
the gra;b handle, and h.ad hold of it with one: han -d, 
wa,s he grabbin.g with the other to :reach it? A. 
At the time I s1aw him, he ju!st had hiS: left foot 
on :the train, and just as he went to lif.t hi 1s right 
foot up, the train pulled out, a.nd he tried to grab 

J O and he couldn·'t' grab it, couldn't iseem to grab . the 
handle. 

Q. And then he w·ent ·down? A. He went down 
under; yes-, sir. 

Q. Did you notice what coach he boarded? A. 
I told you yeste:rday it was 1 either between the sec-
on-d and third·, · I couldn't sjay. . · 

Q.. Se~ond or third an,d directly ·op,posite the out-
let of the · tunnel? A. Yes-, sir. 

Q. Which opens toward Paterson fron1 tp.e wait-
20 ing room? A. Yes, sir. 

Q. Did you notice wher~ the engine of the train 
was as it wa,s, stopped in the . station? A. Well, it 
stopped away ·down, quite aways- down. 

Q. W a.s it over the crossing, or not? A. I could 
not s.ay. 

Q. But you are sure it waS' either the second or 
third coach that' he got aboard? A. Ye•s·; sir. 

I • 

Q. And th ·at Wias directly opposite the s•ubway 

30 w,est of the waiitin·g room of the s:tJa.tion? A. Yes, 

40 

• s11r. 
Mr. Selser: Th .at is all. 

ELIZABETH NOG RADY, recalled. r' 

Direct-examination by Mr. Weinberger: 

Q. Mrs. Nogrady, did yol1r hus ·band · have red 
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s-ho~s on the day he was killed? A. He ha .d· a black 
pair of ,sihoes on. 

Q. What train· did your hus 1band make every -
morrring? A. He used t9 ·tal~e every morning 1s1ix 
o'clock train, or 6 :15, something like that. 

Q. All right; that is all. A. Monday was- the 
only day ' ~,e was supposed 1 to take the 2 :15. 

l\ir. Wein )betger: That is all. 

Oross-exa·mination by JI r. Selser: 

Q. Do you know h•ow he got to the station fron1 
your home? A. What ·do you mean? 

Q. Fron1 your hon1e to the station, rather? A. 
He goes there on a bus, I s:up·p·ose. 

Q. Possibly on a bu1si? A. I 1s,uppose:. 
Q. What •do you n1ean, Mrsi. ·No-grady? A. I 

couldn't tell you, because th ;ere are .two lines that 
he coul,d go. 

Q. There are two lines? A. One called the Gar-
field! bus an·d he could go the Pas is1aic bus., and 
--=---- --Avenue,-three busies1. 

Q. They run fro111 Garfiel 1d· to Pas 1saic? A. Yes, 
• sir. 

By Mr. Weinberger: 

Q. Trolley cars run there, too? A. Yes. 
Q. Irriom Pas1s;aic to Garfield, too? A. Yes1• 

Q. ~rakes you right to the Main Line station, Pas·-
saic? A. Yes. 

Mr. Weinberger: That is all. 
Mr. Weinberger: We rest. 

( Plain tiff Rests: ) 

( Both sides 1 res t ) 
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DEFENDANTS' MOTION FOR DIRECTED 
VERDICT. 

Mr. Selser: If your Honor ple'~.se, I move 
for ,a directed verdict as: to both •defendJa.nts 1, 
on the ground, first that ,the complaint al-
leges merely th .at the ·defendant failed tio al-
low reas 1on1able opportunity for this , decedent 
to board the train, .and negligently s1tarted it _ 
with such a violent jerk as to cause him .to 
los 1e hi 's. balance a11d fall beneath the wheels. 
The testimony -and only testimony, in_ the 
case, .at. this; time., is that th -e ~.rain. "S:toppe-~. at 
the station, the pas.senger,s' boarded and 
alighted from the train ·; therie w-as1 a period 
-of time following th·at of the train . platform 
being clear, s,o far -as 1, intending p.as,senger·s 
were concerned, when the en:gine -srtar:ted in 
n1otion an 1d the train p,roceeded•. The only 
dis ;pute in the case is~a .nd this- is tes1tified• by 
the ·plaintiff's witnes ,ses.---that at .so1ne period 
of tin1,e following th~ pas 1sengers boarding 
this train, this n1an attempted to board it, to 

extent, th ·ait he got one foot up, there · be-
ing no trainn1en upon the platform, because 
they say they · saw none, and 1 the. testin;iony in 
the ca ,~1e being that they· boarded after they 
gave the go signal, by passing the signal fron1 
the rear end to the engineer, so that the ·only 
infer,ence now i,s that that after ,the signal 
had been given these trainmen boarded the 
train, and that t:hen 1this man attempted . to 
board th-e train as, · it was. proceeding in the 
usual " ray, without any n.egligence whatso-
ever on the part of any person of the train 
crew. For th ·ose reasons ! I maintain they 
have not borne out the allegations _ of their 
complain 1t in any respect. They ·do not claim 

• 



151 

· Charge of the Court. 

defective equip1nent; they do not claim d,e. 
£ects in an .ything at all, except operation, and 
by the~r own witnes 1ses t !hey have failed to 
establi ,sih· ,any evidence of negligence or defect 
in operation. 

The Court: I ~il !l deny ;the n1otion. I thin 1k 
it is a qu.esti 1on of fact for the jury. 

Mr. Selser: Y 011r Honor will _;allow rn~ a·n 
exception. 

Th:e Court: You may have an exception ·. 

Counsel .for . the respective parties thereupon 
summ ·ed the case. to the jury. 

CHARGE OF THE COURT. 

There11pon, the . cou.rt charged 1 the jury as fol-
ln,vs: 

Ladies , and Gentlemen of :the .Jury: 

]0 

20 

On July 26, 1925, Micha.el N ogrady met hi s-
death a'S! the res-ult of being ru .n over by a train 1 of . 
the Erie Railroad Company, in the City of P.a:s1saic. 
I think he •died two days later than the accident. 
His widow, Elizabeth Nogrady, as admini 1stratrix 30 
ad prosequ ·en:dum, 1brings the -suit ·here under what 
i1s kno,vn a;s: the "Death Act", to recover the pecuni-
·ary damages that his next of kin hli ve .suffered . by 

· rea ,son of his premature •death, •on the theor y t ha t 
there was negligence on the part of the d.efen,dnn t 
Railway c ·omp ,any anq_, it ,si servant, Walter Hun t . 

She bias sued both the Railroad · Co1npany and 
the engin ,eer, W.alter Hunt, an ·d if there s-h-ould be 
neglig,e:qce on the part of Walt ;er Hun t and 1 no neg-
ligence on the part of ;the decea sed which con t ri - 40 

• 
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buted to th ·e aocid 1ent, ther,e should be a verdict in 
fav,or of tl1e pliaintiff, and the judgment sihould be 
aga.ins1t both ,the engineer _and the company, be-
cau 1se if there was n,egligence on the part of the 
engineer which was, ithe proximate cause ·of the in-
jury and . no contributory . n-egligence on the part of 

lO the d1eoeased, the - con1pany is respon ,sible for the 
negligent act of its S1ervant, and he, himself, being 
the negligent per~son, if y,ou so find, would also be 
per.s:onally r,esponsible to res ·pond in damages for 
his wrongful act. 

40 

Now, the facts in the casie have been very thor-
oughly su1nn1arized b_y counsel, and it is unneces-
sary, p,erhap 1s, for n1e to say very n1uch a 1bout then1. 
It is adn1itted that the deceased ca1ne by his , death 
a,s ,a res ,ult of injuries that he received in this ac-
cident. I,t seems that he was on hi·s way to Ne,v 
York at the tin1,e. Two witnes ,ses are produced by 
the pl1aintiff, Mr. Burns and Mr. Heller, ,vho were 
eyewitn ,es1ses and wh,o said that he atten1pted to 
board the train before it had started in n1otion. 
Neither of them, however, I think:, testified that 
they at that time snw anyone else getting on or 
any of the 1train ,n1en. on the station platform; but 
both say that as he attempted to board the trai11 
the train started, that h-e lost his balance a11d was 
pr.ecipi.t,at,ed under th:e wheels of the .train; and 
therefore the pliaintiff says that the train wa1s1 in1-
properly run, that it started with a sufficien.tl~ 
s,evere jerk as to have occasioned thi ,s n1an to lose 
·his balance, an -d rthat that is· the proxin1ate cause 
of his h,aviOJg r.eceived ·the injuries ,vhich resl1lted 
in his death. 

On the other hand, the defense is that the train 
was not started, in an unu ,sual 111-anner, but in a 
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proper one and without Jerks, th .at it was 1 -started 
smoothly. Tha (t is- ,testified· to by ,several witnes-s-
es. Now, with respect to the accident havin ,g ac- -
tually been witnes,sied by the diffieren,t witn ·esses, 
according to my recollection, Officer DeVries saw 
the accid,ent an,d told you about it, and, Dr. Kat-
zin also s1aw it. Th.en, in ad,dition to those two, 
th·e:-re is Officer D,elaney who wasi on the corner, 
who -did not see the acciden 1t but saw the deceased 

I 

go around· the fron;t of the engil}je and that . almost 
i1nmediately thereafter the accident occurred. 
No,v, thrut 'isi in1portant perhaps· with re8pect to 
whether or not the train was, in 1notion wh·en the 
deceas 1ed got on, because, after all, that is th·e real 
qu_estion in the ~.atter, the qu·es·tion of fa.ct for yo,u 
to determine being one of negligence. Did this 
n1an g:et on the train, or start to get on, when the 
train was ,stopped, or did he ,st.art to get on when 
the train was 1 in motion? Now, bot 1h Officer De-
Vries and Dr. Katzi11 sny he got 011 ";hen -the train 
was in motion, or had grabbed the handles, trying 
to get ,on. Officer- Delaney said he ,did not see 
that, but that it happened S'O quickly after the man 
went 1around the front of the engine, that yot1 
could infer, according to the defendants' theory of 
-the case, that the train was i~ n1otion· when, he at-
tempted to board · it. 

Then, in addition to those n1en, there was Mr. 
Pars 1on, wh 10 was the baggage- 1nai's.ter on th -e .train, 
who ·saw Officer ErvanS'ky, who was' standing at 
the crossing loolring back:, and that attracted hi8 
attention. He was standing 11ear the open door 
of his baggage car, and 'h0e looked back. The train 

' 

]0 

20 

wa·s then in 1notion. T1he train wa8 then 
going over the crossing. It had stopped, he 
says, before the croR1~ing, -and: hiR haggage car 40 
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which ,vas b,ehind the ·engine wa:s· then traversing 
the crossing, when he Siaw the officer looking back, , 
anJd he ·then turned1 an 1d S!~W ,this man :· grabbing the 
hand·le, starting to get on, and , •the train was 1 then 
in motion, an·d he th-eref orie iS•ignalled ithe enginee ir 
to sit.op the train an:d the train, did stop, and he 

lO hais told y•ou where the tr.ain was when it ,sit1opped -
theveby telling you how far it ha ,d gonie: from t ihe 
time it Sitart1ed out of the station until after the 
accid:ent when it was broughit to a sit.op, according 
to hi•s1 recollection.-

20 

Then, there is Mr. Wynne, the collector, and 
Brakeman Daley, who were n1embers • of the train 
crew, and "\\r~ho testified with reS:pect to the du ,ties 
that it•hey performed at that time, that they were 
the conductor and bral{eman r.espectively - of the 
train, and· that it ,vas 1 their duty to see that the 
passengers got off the train properly and safely 
and tha ,t the other passengers w·ho were starting 
their journ-ey got on safely and properly, and 
that, beginnin-g with the man :at the back of the 
trailll, signals ,vere given aft,er everybody had got-
ten off and everybody had gotten on, that they so 
~ignalled with th·eir hand, that it was• tin1e to go, 
that things were. safe, that everyone ,vaH on that 

30 was- gietting on and everyone was, off tha it was get-
ting off. So the man at the en,d of the train tells· 
you that he sign;all:ed an 1d that that signal was re-
laJ ied by the next man Daley to the c•onduct1or and . 
the conductor ,vho signalled · it to the ·baggage mas-
ter, who pulled the cord giving the signal to the 
engineer, who proceeded to put: the train in mo-
tion. N o,v, the flagman at the back and the train--
1nan, ~Ir. Daley, next toward the end of the train, 
neither one observed conditions after they gave 

4 0 the signal, as I recall it. They observed that 
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iever_ybody was on that · wa,s1 gettin .g on, that the 
station platform was clear of intendin .g pa1s1seru-
g,ers or people that were in 1tendiing to be pas.sen1-
gers, that tihey g~ave the signal and then the train 
started, and they both got on when .the train wa:s1 

going, but they did· Illot mak:e any observations ap-
parently, as I -1iecal1l it, from the time that they 
made their ob,servation-s and gave .the s1ignal and 
went . on t 1he train. But, a-s I recall i.t, the con:d·uct-
or did. Hie tes1tified that 'he got the signal that 
all "ras clear, that he in turn signalled it to th -tj 

' baggage ma:8ter to ~dgnal the engineer, and th -at he 
remained on the ground and again observed con -
ditions-, an,d that no ·one was getting on or getting 
off, and the traiTIJ ·started, and .then he got on. 

Now, that is their testimony, as I understand iL 
The flagn1an, after _the train came to a .stop, got 
off and went b.ack, as was his duty to do, to fla,g 
any other trains coming, and he saw no perso11 
injured, and he did not tell you very 1nuch about 
that, as I recall it, but I think he did testify a.s to 
whether or not the train was. started with a jerk. 

I thin !k the only testimony that we have that it 
" ras started with a jerk: iS' the tes'timony of Mr. 
BurnR, and he testified that it was as though the • 
brakeR had been released at once, I think: was his 
expression. The other witnesses that were asked, 
as I recall it, all testify that the train did not start 
,vith a jerk o-r with any unusual motion but, rath-
er, started smoothly. That is the act of negli-
gence that the plaintiff relies upo11, that this train 
".,.as in1properly run by its servants and agents, 
that Mr. Hunt did not start that engine as a reas-
onably prudent man would, that he started it with 
a jerk, and that that is the proximate cause of this 
n1an's being hurt and then dyin -g. 
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On the other hand, the testimony of the defend-
ant's witneisses is that it was ,not started that way, 

1' that he ran and 1got on while the train was in mo-
tion, that the .proximate cause of this man's death 
was his ·own .fault, that there was no fault on the 
part of the railroad, that there was no fault on the 

1 0 part of its agentis or servants, b•ut, o~ the other 
h~n ·d, the fault was that of the deceased him ,self, 
who was negligent. 

Negligence is the on1is.sion to do something 
,vhich a reasonable man, .guided by ·those · consid-
erations which ordinarily regulate the conduct of 
hum .an affairs, would do, or the doing .something 
w•hich a reasonably prudent ,man would not do. 
The standard is not that of a particular •man, but 
of t1he average prudent m·an. 'fhe failure to ob-

_20 serve for the protection of the interests of another . , 

person that degree of care, precal1tion and vigi-
lance whic~ the circumstances justly demand 
,vhereby suc·h other person suffers injury. Negli-
1gience in its civil relation is such an inad.vertent 
i-1nperfection by a responsible hun1an aigent in the 
discharge of a legal duty as immediately produces 
in an ordinary and natural sequence a dama .ge to 
another. The standard by which to detern1ine 

30 whether a person l1a.s bee11 guilty of negligence is 
the conduct of the prudent, or careful, or diligent 
man. It is the result of a failure to perform a. 
duty. The san1e definition applies with respect to 
contributory negligence. 

40 

Did the Erie Railroad ·Con1pany, or its servants, 
act as reasonably prud -ent persons would act? Did 
the decea~ed act as a reasonably prudent person 
would act? 

To dis-entitle the plaintiff's intestate to recover 
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damages, it ,must not only appear that he was neg-
ligent but that :his n,egligence proxin1ately contrib-
uted to the defendant's negligence that -ca·used his 
injury. In other word's, if there should be negli-
·gence on the part of the Railroad ;Company, or its 
.servants, and there was also negligence on the part 
of the deceased, there can be no recovery. There 
can only be a r~covery in this case, if there was no 
negligence on the part of the dee-eased and there 
was negligence on the part of the Railroad Com-
pany's servants. 

Now, you are the sole judges of the facts, and it 
is being sub,n1itted to you because it is a fact ques-
tion. The court decides all questions of law, but 
you decide all questions of fact; and it is becau.se, 
in the opinion of the Court, there was a fact ques-
tion here that the 1110.tions for a 11on-suit and for 
a directed verdict were denied, and for no other 
.reason, and the denial of those n1otio11Js 1nust not 
be tak:en into con,sideration by you as being of any 
significance at all in this case otherwise. Those 
motions were denied because it was not the court's 
duty to decide questions of fact, but rather your 
duty; and in the court's opinion there were ques-
tions of fact in dispute here which mad~ necessary 
the sub ,1nission of the case to yot1 for your deter-
mination. 

You are the sole ju,dges of the " 11ei,g,ht that. is to be 
1given to the testiinony that has been adduced '. Just 
because the witnesses do not agree in all details 
does not necessarily 1nean that anyone has testi-
fied falsely intentionally or otherwise. Two or 
n1ore people, of course, viewing the san1e thing do 
not always remember having ,seen the san1e thing. 
They do not see the san1e thing, and there is not 
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registered in their minds the same thing. And, of 
course, when you come to the estimates of distan-
ces, which the witnesses were a1sked particularl~y 
about in this cas.e, there is a .great variety of esti-
,mates given. So just because there is not a . con1-
plete accord between witnesses with respect to th•e 
occurrence does not n1ean that anyone is ·deliber-
ately falsifying. But if you should believe that 
any witn .es-s did deliberately falsify on a material 
point .for the purpose of deceiving y·ou, you have _ 
a right to disregard everything that such a witness 
may have told you. 

You will recon.struct this scene out of the 
.rri,ouths of these witnesses in order that you may 
find the .facts. You take into consideration tl1e 
likelihood of what the witnesses say took place as 
being true or not true. You take into considera-
tion the infirmities of the human mind. You tak:e 
into consideration the interest that the witnesses 
may have in th,e outcon1e of this suit with respect to 
what they may have testified here. You give the 
weight to the different witnesses' testimony that 
weight ,vhich you, in your judgment, think it h;; 
en~itled to, and when you have done that yo11 will 
find the facts. 

Your verdict n1ust, of course, be based up ,011 
your finding on the facts, and .must not be based 
11pon any other consideration. You must have no 
prejudice against the Railroad Con1pany and no 
sy,mpathy for the heirs-at-la,v of thig deceased per-
son. Your duty, under your oath of office, is to 
sift the evidence under the considerations that I 
have laid down, to apply the principles of law 
,vhich I have given to you, to fearlessly find the 
fact.s, and when yo11 have fo11nd the facts, under 
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the court's instructions, of course your duty will 
th .en be clear as to what your verdict will be. 

You ·must keep in mind· that ~he burden 9f proof 
is cast by the law upon the pla:intiffiSi in. thi:si case 
to satisfy you that what they contend for is t~ue, 
viz., that this accident was the proximate result of 
the neglig,ence of the ,servants of the · ·defendant · ] O 
company. That burden ·must : be established by -
th.em by the clear weight of the evidence. The 
evidence must preponderate to that effect. That 
does not n1ean the n11111ber of witnesses necessar-
ily, but n1eans the quality rather than the quan-
tity of the testim -ony. That is true, lik:ewise, ,vith 
respect to the contention of th-e ,defendants that the 
proxin1ate cause ·of this' accident was the negligence 
of the deceased, ·Mr. Nogrady. 

20 Now, if there should be a verdict for the plain-
tiffs in this caise, then your next duty will be to 
fix the amount. Under the common law of this 
,State an action of this kind did not survive the 
death of th,e person ,vho n1ight have had an action, 
had he lived; but under our "Death Act" such a 
_right of action survives him, to his next of kin, but 

--- it is based entirely upon the pecuniary loss that 
his ·premature death entailed upon his next of kin 
an·d nothing el1se. Funeral expenses, for instance, 
are not to be considered, because they _would have 
to have been paid anyway had he died in any other 
way. The question is: To ,vhat -ext1ent have .hiR 
heirs been impoverished? How n1uch poorer are 
they, in dollars and cents, than they would have 
been had he lived? It is the reasonable expecta-
tion of pecuniary benefit of which the p-ersons, in 
whoHe interest this action is brought, have beev~ 
de:priYed that fa~ reroYera hle in an action of thiR 40 
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character. Deprivation of the services of the · 
father, in the way of counsel, cannot be measured 
in dollars and cents; the anguish and heart aches 
of th-e widow and children cannot be measured in 
doll 1ars an .d, cents·, :and• is not a. measure of damage 
in this case, but only pecuniary loss that they have 
suffered. 

They are entitled to recover a capital fund, so 
.to sp.eak, which will . represent the present value 
of all of the pecuniary loss which will fall upon 
,them by the premature taking off of the intestate. 
It has been referred to by one of our greatest jur-
is-ts, Chief Justice Beasley, in this language : 

"A ·deprivation of a reasonable expect.a .. 
tion of a pecuniary ,l'dvantage "'~hich would 
have resulted by a continuation of the life 
of the deceased." 

That i8 the Jnea8ure of damages, and that only. 
In that connection, you 1nust tak:e into considera-
tion the condition of health of this deceased, the 
.age at ,vhich he n1et his death, the age of his de-
pendents, his earning power at the time of l1is 
death, the position in life in which he was. These 
are the only elen1e11ts from which you can, with 
any degree of intelligence, find ·a verdict for dam-
ages. 

Of course, he might have ·died the next day or 
the next week; his children or his wife might have 
died ; he might have lost his job, and he 1migh t have 
suffered pecuniary lo81ses-, and, on the other hand, 
he ·might have become· 1nore prosperouis. No one 
,can tell what might have happened in the ordinary 
course of events, if this occurrence had not occurr-
ed. 
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Oh~rge of the Court. 

You have heard from the testimony which coun-
sel agreed upon that the mortality table, gotten 

. . 

out . by the insurance com.pany actuaries, gives a 
1man in .good h,ealth and a woman in good health · 
,at the ,ages of the deceased and of t,he widow in 
this case, as t.o their life expectancies. These 
tables are made up froin the experiences of the in- ] o 
f;uranoe companies, and th:ese tables are recogniz-
ed by the courts as being the best guide we can 
have as to the expectancy of life of persons of cer-
tain .ages an·d under certain con9-itions of life. I 
h·ave forgotten j~st what the testimony was in 
that respect, but it s-eems to me it. was something 
like twenty-nine an·d' a fraction yiear~s for both of 
them. I think: they were both about. the same age. 

M:r:·. Weinberger: 219.,68, is that right? 20 
The Court : I think: they were both of the 

same age, ,vere they not? 
Mr. Selser: Thirty-four and thirty-seven. 
Mr. Weinberger: Both thirty-four. 
The Court: At the time of the accident, 

I ·n1ean. 
Mr. Weinberger: Two ,veeks apart. 
Mr. Selser: At thirty-four, the expectan-

cy is 31.68. 30 

(Continuing) Well, you "rill recall ,vhat th,e testi-
mony ,,ras, andi if the court has n1isstated the .tes-
tin1ony in an ·y particular, or if I have failed to 
n1en,tion s,on1e testin1ony that you think I should 
have or "ronder "rhy I did not, there is no signifi-
canice in n1y not havinii 1nentioned it. It did not 
occur to 111,e to 111ie11tion any other bits of the tes.ti-
n1ony th 1an I _ did. But, if in n1entio11ing· it, I have 
1nis~tated~ yoll will disregard anything that I n1ay 40 
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1h.ave s,ai'd that is not in acco .rdanoe with your own 
recollectiollls, becau ,s1e ,this ca1se 1nu1st be diecided by 
Y?U on your o"rn recollection of what the testi-
mony w·as and on no one's 1 el1se. 

You m·ay no,v retire. 

( The Jury vetired) 

PLAINTIFF'S EXCEPTIONS TO CHARGE. 
Mr. Weinberger: I take exception to that part 

of 'his Honor' :s charge, wherein ·he states. that the 
only act of negligence alleged ·, according to t,he evi-
delllce, is that th ,e train s1tarted with a sudden jerk. 
I maintain, as a n1atter of law, and Vhat is- stated 
in t:he con1plaint, tihat if they started this train 

20 ,,~hen he .was i11 such position that they ought to 
have reasonably l{no.wn of the great danger of it, 
that it was · negligence for them to start and put 

30 

. 
the train in operation at that time. 

Mr. Selser: Th·at is1 not c·harged in t 1he com-
plain;t. 

Mr. Weinberger: ,v ·ho .say•s 1so? Co11nt Ten, of 
the complaint, says as follows- ( quoting from com- . 
plaint) In other words, that th·e negligence con-
si1sted of two things, we clain1. 

The Cour,t : I wil 1l call them back, if you "\y'nnt 
me to. 

Mr. Selser: If .you do, I am going to take an 
exoeption to it, becau ·se th 1ere is no proof to • s.ub-· 
stantiate any sueh -allegation. 

T'he Court: I thin]{ what I •said was about as· I 
und le~stood the .testin1ony, that the only negligence 
t1hat you claim, meaning n:ot what you claim in 
your papers but what you claim by tihe testi1nony, 

40 was the sudden jerking of this train. 
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Defendants' Exceptions to Charge. 

Mr. Weinberger: T·he law is ,vell settled that if 
a 1nan i1s on .th-e s·tation platform, and he is board-
ing a train, it is. their ·duty to giye him time., _ I 
think, to get on . and off the train. 

Tlre Court : I will let it stand aS'. it is. 
Mr. Wein berger : ... i\llo,v me an exception. 
The Court: Ce~tainly. 10 

DEFENDANTS' EXCEPTIONS TO CHARGE. 

Mr. Selser: I except to what your Honor stated, 
as youi; HoI11or ,defined ne_gligence in, the -·ab ,sitract, 
first, and .sai,d th :at if th 1e railroad company or its 
8ervarrts or agents- failed to ,do wha:t rea.sonably 
prudent men un :der the ci~cum ,s1tances, f q,11~:wjng 
the definition in the abstract, would - do, or did · 
s-omething t1hat reasonably prudent men· would I1Jot 
do, then th ,e company is. n-egligent,-then they may 
detern1ine th.at the con1pany is n1egligent ., and then 
they would consider further the · question of conr 
tributory n,egligence, my disagreemen't : ,vith th ,at is 

. ·th ·at it i,s· too broad an ,d not limited to th 1e allega-
tion,s of negligence contained in the coin plaint; in: 
other word 1s-, the jury may infer fron1 that, that 
there were many thiillgs1 that the com·pany could 
have done and did• not d10. 

'f .hen, to that part of your Honor's charge wh 1ere -
in your Hon:or siaid that if there be a verdict, it 
1nust be against the Railroad Company and the 
engineer; my though ,t is that there n1ay have been 
negligence which was not the Illegligence of the 

• eng1p_,eer. 
The Oourt: All righit , you n1ay have your excep-

tions. 

20 

30 

40 
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Grounds of Appeal. 

NEW JERSEY C1OURT O~., E·RROR·S AND 
AP ·PE·ALS. 

ELIZABETI-I N0GRADYJ adminis-
tratrix . ad prosequendum of 
th-e E,state of MICHAEL No-
GRADYJ deceased, 

Plaintiff, 
vs. 

The ERIE RAILRO.AD OOMPANY, a 
corporation, and WA L T E R 
HUNT, 

Defendants. 

On Appeal 
from New 
Jersey Su-
.preme Court. 

The following are the plaintiff's Grounds of Ap-
peal in the above entitled cause: 

1. Because the iCourt in its char ,ge to the jury 
misconceived the extent and nature of the com-
plaint upon which this cause of action was brought. 

30 !!. Because the :Court erred when it charged the jury as follows •: 

40 

"The other witnesses that.. were asked, as I recall it, all testify that the train d.id not 
start with a jerk or with any unusual mo-
tion but, rather, started s-moothly. That is 
the act of negligence that the p,laintiff re-lies upon that this train was improperly 
run by its servants and agents, that Mr. Hunt did not .start that engine as a reason-ably ,prudent n1an would, that he started it 
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Grounds of .L4.ppeal. 

with a jerk, -and that is the proximate cause 
of this man's being hurt and then dying." 

Which charge was erroneous in law in that it 
limited the negligence of ,the defendants to the si11-
gle act of starting the train with a jerk:. 

3. Because the Court erred wlhen it charged the 
ju ,ry as follows-: 

"And therefore the plaintiff ,says. -that the 
train ·was improperly run, that. it 1 started 
,with a sufficiently ,severe jerl{ as to have oc· 
casioned this man to lose his- balance, and 
that that is the proximate cause of his hav-
in1g received the injuries, whicfh res-ulted in 
· his death." 

WEINBERGER & WEIN ,BEiiGER, 20 
Attorney .s f.or Plaintiff. 
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40 





NEW JERSEY COURT OF ERRORS AND 
APPEALS 

ELIZABETH N OGRADY, adminis-
tratrix ad prosequendum of 
the Estate of Michael NO-
grady, 

Plaintiff-Appella .nt, 

vs. 

THE ERIE RAILROAD COMPANY, 
a corporation, and WALTER 
HUNT, 

Def endants-App .ellees. 

On Appeal 
From New 
Jersey Su-
preme Court. 

BRIEF FOR PLAINTIFF-APPELLANT. 

Statement of Facts. 

This is an appeal by the plaintiff from a 
judgment entered upon a verdict in favor of 
the defendants. The case wa.s tried at the 
Passaic County Circuit of the New Jersey Su-
preme Court before Honorable Newton H. Por-
ter, and a jury. Suit was instituted by Eliza -
beth N ogrady, as the administratrix ad prose-
quen.dum of the Estate of Michael N ogrady, 
against the Erie Railroad Company, a corpora-
tion, and Walter Hunt, in order to recover dam-
ages for the death of her husband, Michael 
N ogrady, who was struck by and thrown under 
the wheels of an Erie Railroad train, sustaining 
injuries as a result of which he died. Walter 
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Hunt was made a party defendant because he 
was the engineer in charge of this train. The · 
complaint alleged the wrongful a.ct, neglect and 
defa.ult of the def~ndants in the operation of 
this train. 

The material allegations of the several acts 
of negligen ,ce. a.Zleged in th ,e co,m.pla.in.t a.re as 
follows: 

'' 9. That the said train had stopped 
while the said plaintiff's intestate, Mi-
chael N ogra .d:y·, ,vas in the act of board-
ing the said train at the said station at 
Passaic, New Jersey, a.s he had a lawful 
right to do, the said defendants, the Erie 
Railroad Company, a corporation, its. 
agents ·and servants, and Walter Hunt, 
suddenly set the train in motion causing 
the same to start with an unusual jerk and 
forcibly throwing the said plaintiff's in-
testate from the steps of the said train 
and under the wheels of one of the cars. 
thereof, and running over both legs, sever-
ing them at the ankles and seriously in-
juring the said intestate, Michael No-
,grady, as a result of which the said plain-
tiff's intestate died a few days later on. 

'' 10. By reason of the said careless, 
negligent and improper operation of said 
train, and. the carelessness and negligence 
of the defendant''s agents and servants 
and Walter Hunt to properly ascertain 
whether all the passengers were in a 
safe position on said train, and because 
of their failure to allow the said plain-
tiff's intestate reasonable time to board 
said train properly, and because of their 
failure to give any signal or warning of 
the starting of said train, and because 
of the negligence of the defendant, its 
agents and servants and Walter Hunt, who 
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were operating said train, th-e plaintiff's 
intestate suffered the loss of both of hig 
legs and underwent great pain and suf-
fering as a result of which the plaintiff, 
.Elizabeth Nogrady was ·obliged to expend 
money for medicines, nurses and physi-
cians; as a result of the premises afore-
said plaintiff's intestate died.'' 

The decease .d left surviving him, his wife, 
Elizabeth Nogra,dy, aged thirty-two, ·a-nd two 
children, a boy -of sixteen yea.rs and a baby of 
fourteen months, who were all dependent upon 
him for sup.port. 

We cannot agree with the charge of the Court 
in. this ca,se becau,se he limited the n.egligen,ce• 
of the def erid'ant to the single ac.t of starting 
the train, with a jerk, whereas the complaint 
alleged and the testimony d.isclosed that the 
def en.danls were guilty of a series of negligent 
act-s. Therefore, we respectfully submit that 
the charge was highly misleading and erroneous 
in law, for the follo,ving reasons: 

POINT I. 

The Court erred when it charged the jury as 
follows: 

'' That is the act of negligence that the 
pla ,intiff relies upon, tha,t this train was 
improperly ru.n by its serva -nts and agents, 
that Mrr. Hunt did n-ot start that engine 
as a .reasonably prudent man , would, that 
he ·started it with a, jerk, a.nd that that 
is the proximate cause of this man's being 
hurt a1id then dying.'' 
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This portion of the charge was excepted to 
by the plaintiff, which exception can be found 
on page 162 of the State of the Case. 

The Court, in its charge to the jury, in our 
opinion, entirely misconceived the extent and 
nature of the complaint upon which this cause 
of action was brought. The effect of the cha,rge 
iva.s to limit the negligence of the defendants to 
th.e. single act of starting the tra .in with a, jerk. 
A careful perusal of the complaint and the 
testimony will disclose that the negligence of 
the defendants consisted not only in starting 
the train with a jerk, but th.at it constituted neg-
ligence upon the part of the defendants to 
merely move, .the train, wh.eth,er by an ordinary 
a.nd it.sual, or an unu.sual and unnecessary jerk 
while th,e plaintiff was on the train steps an.a· 
before he had a. rea1son,able opp'Ortun.ity to 
reach a p,lace of safety. The complaint also 
charged tha,t the def enda.nts were negligent in, 
that those in cha,rge of the train did not ascer-
tain ivhether all the passengers were in a safe 
p,osition on the trai.n. Furthermore, that it con-
stituied negligerice ,upon the part of the def end-
an.ts in that the train did. not stop a reasonable 
length of time in order to afford tlie plaint ·ijf's 
intestate a reasonable opportunity to board the 
train 11JitJi safety. The complaint also charged 
the def enda,nts with negligence in that th,ey 
failed to givei any signal or warnin ,g of the 
starting of the train. All these allegations, as 
we shall show, were supported by the test1flnorvy 
in the case, and each, independent of the other, 
we submit, makes the attempt of the Court in 
its charge to limit the negligBnce of the def end-
ants to the sitigle act of starting the train with 
a jerk, improp ·er and erroneous in law. 
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A .. THE DEFENDANTS WERE NEGLI-
GENT. IN THA'T THOSE IN CHARGE OF 
THE TRAIN DID N·OT ASCERTAIN 
WHETHER ALL THE PASSENGERS WERE 
IN A SAFE POSI'TION ON THE TRAIN. 

In S1Jeer v. West Jersey & Seashore Railroa -d· 
Co., 74 N. J. L. 282, Mr. Justice Garretson, 
'Speaking for the Court of Errors and Appeals, 
said on page 285 : 

'' It is negligence in the conductor of 
a trolley car which has come to a stop 
at a street corner for the purpose of 
taking on passengers to start it until 
he has exercised due care to ascertain 
that all persons there waiting to take it 
have safely boarded the car.'' 

Though a1nple time has been allo,ved for get-
ting on the train, it is negligence to start it 
when one is seen attempting to get on. 

St. Louis Railway Co. v. Ca1inon, 81 S. 
W. (Tex. App.) 778. 

The test ·i1nony at the time of the trial dis-
tinctly showed that the plaintiff's intesta.te, Mi-
chael N ogrady, w·as an intending p·assenger, a.nd 
u,hile alternpting to board. one of the coaches 
of the train, it suddenly sta .rted with a jerk, 
·and threw him underneath the wheels, severely 
injuring hini a.nd ca1,sing hi.s dea.th. We record 
the testimony of James J. Burns, a totally im-
partial and disinterested witness: 

''Q. Did you observe a man by the 
name of Mr. Nogradyf A. Oh, I didn't 
know what his name was; I know it now. 

'' Q. Was the train stariding or 1noving 
when you sarw him'I A. The train was 
stwnding. 
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'' Q. Did you see this man get on the 
trainf A. Yes, sir. 

'' Q. Tell us in your own words, out 
loud, what you saw him do. Wha~ hap-
pe11ed 1 A. Ju.st a,s soon a.s the man, he 
stepped his left foot on the train, and : 
his left h.an.d on, the bar, just then the 
train bega111 to go and . jer.ked· him off, 
and h.e tried to grab for the bar or 
h.a,idle. 

'' Q. Was the trairi standing still u,hen 
he p ·ut his left foot on the first step of 
the tra ,in? A. Yes, sir; then he U)ent 
to lift up · his other foot. 

''Q. Was his left hand on the bar iohen. 
the train w·a.s standing still? A. Left hand 
iva-s, yes. 

'' Q. Wk .at happened when h.e was get --
ting on the tr a.in,, with his left foot on, 
the first . step and his left hwnd on this 
ra.il or ba,r? A. The train gave a sud .den 
jerk and pulled h.im off his balance'' 
(State of the Case, page 25 to page 26, 
line 20). 

To the same effect, was the testimony of an-
other totally disinterested witness, Thomas Hel-
ler, who has been a resident of the City of 
Passaic for thirty-five yea.rs. He testified that 
he w·as standing at Main Avenue a;nd Jefferso,ri 
Street and that he sa.w the late Michael Nogrady 
attempting to board the Erie train, and that 
when he had placed one foot upon the train 
step,s, it suddenly started off with a jerk. We 
quote his testimony upon this point: 

''Q. A little louder. A. As I went 
across the street, the train p·ulled in. I 
stopped there and waited for the train 
to cross over. I seen the people coming 
on and coming off out of the train. ·Then 
that man he come in and all of a sudden 
that man steps on it-
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'' Q. W a,s the tra ,in sta ,nding still? A. 
'[he tra,in was standing _ still, so he got 
hold by the car, an.d before he could get 
his left foot up, the tra,in ju ,mped, an•d 
he pulled. back a,gain, swung ba.ck, a,nd 
Jie tried to put the other foot on and catch 
the sta ,ir, b1,1;,t he couldn't do it. 

'' Q. You sa:y you sa,w his left foot 01i 
the z>latf orm? A. He put him up on, the 
sta ,ir. 

'' Q. On the sta .ir o_f the t~ain? A. A 1nd 
~he1i h,e hold the bar with the handle,~ 
just as soon ·as h,e got by the h.andle, then 
the train ju ,mp back aga,in; then he ,swi1;n,g· 
hi1nsell back again,'' (State of the Case, 
page 36, lines 14 to 32). 

We submit that it ,vas the conductor's duty 
to see 011e attempting to get on the train if 
it could have been done. The testimony of the 
witne ·sses discloses that the ma,n w·a,s attemp 1ting 
to get o.n the trai1i, wh_ile he was ori the plat-
form of the ra,ilroad station and u-nder the-se 
circumstances, it w,a.s the conductor's duty not 
to signal the train to start until the inte1iding 
passenger wa,s in a sa,f e position, 01i the train. 

Foster v. Sea.ttle Railway Co., 35 W·a.sh. 
177, 76 Pac. 995. 

It is negligence to start the car whe1i one has 
taken hold of the handles. The testimon_,y in. 
this ca,se discloses that Michael Nog~ady had· 
taken hold of the ha,ndles when the train , su.d-
denly sta ,rted. 

Birmingham Co. v. Lee, 45 So. 292. 
4 Ruling Case Law 1237 is authority for the 

following proposition of law: 

''Before starting he must see that no 
passenger is in the act of alighting, or 
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in a positio111 that will be perilous if the t1·ain ·starts.'' 
In 10 0. J., 924 there appears the following 

passage of la.w : 

'' _The carrier is bound to exercise care 
in securing the sa.f ety of the passenger 
while boarding and alight~ng from its cars 
or other conveyances, and the degree of 
care required in the ,discharge of this d11ty 
is the highest care, or the care which a 
very prl1dent person would use under the 
circumstances, that · is, that high degree 
of care which is required with ref ere nee 
to the transportation of passengers.'' 

A.ltliou.gh the defendants atte ,mpted · to in.ter-
pose the usu .al stock defense that the plaintiff 
'UJas atternpting to board a moving train, it is 
exp-res sly adm.itted' by counsel for the defendant, 
the Erie Railroad Comp·a.1iy, that the p·laintiff 
was a.rt intending passenger (State of the Case, 
page 21, lines 28 a.n,d 29). Inasm .uch as M·ichael 
Nograd .y was admitted to be a-1i i1itending pas-
senger, it w,a,s the duty of the defendant's 
afJents to ascerta.in whether or not he was in a 
safe posit~on before starting the tr a.in. 

We submit that the servants of the defenda ~1it 
company in charge of this train which wa.s re-
sponsible for the death of Michael Nograd .y, 
did n.ot use that degree of care which the law 
calls for in a.scertaining whether a.n intend.ing 
passen ,ger ivas in a safe p·osition on the train. 
The failure to so determine constituted negli-
gence up-on the part of the defendant. This 
negligetice was alleged in the plaintiff's com-
plaint ood was supported by the testimony in, 
the case. It is therefore respectfully submitted 
that the Court's attempt to limit the negligence 
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of the defendants to the single act of starting the ~ra.in with. a jerk, was improper. 
It ha.s been · held in our State that where a Court undertakes to charge with reference to 

the right for recovery, it is incumb-ent that the rules of law be clearly enunciated so as to 
make the issue b-ef ore the jury clear, distinct :an-d understandable. 1Th.e limitation by the 
·Court of the defendants' negligence was insuf-
·ficient to properly present the issues in this case 
to the jury. The judgment for the def en,dants, we respectfully submit, should the ref ore be re-versed and a new trial granted. 

B. THE DEFENDANTS WERE NEGLI-GEN·T IN THA ·T THE TRAIN DID NOT S!TOP A REASONABLE LENGTH OF TIME 
IN ORDER TO AFFORD THE PLAIN ·TIFF'S INTESTATE A REASONABLE OPPORTU-NITY TO BOARD 'THE TRAIN SAFELY. 

There is a duty upon a railroad company to allow passengers a reasonable time in which to get on board the train. 

1. Hic.kenhottom v. Delaware Ry. Co., 122 N. Y. 91, 25 N. E. 279. 
2. Walters v. Phila. Traction Co., 161 Pa. St. 36, 28 Atl. 941. 
3. Steeg v. St. Paul City R. Co., 50 Minn. 149, 52 N. W. 393. 
4. Norfolk Terminal Co. v·. Morris' A.dmr., 101 Va. 422, 44 S. E. 719. 5. Normile v. Wheeler Trac. Co., 57 W. Va. 132, 49 S. E. 1030. 
6. Poole .v. Georgia R. Co., 89 .Ga. 320, 15 S. E. 32. 
7. Mobile Ry. Co. v. Reeves, 25 Ky. L. Re-ports 2236, 80 S. W. 471. · 
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In 4 Ru,ling Ca,se Law 1237, under the topic 
''Carriers,'' the following statement appears: 

'' As has already been seen, it is the 
duty of a carrier of passengers under 
its contract of carriage to stop to re-ceive 
passengers at proper places, and to dis-
charge them safely at their destination, 
and if necessarily implied from such du-
ties that the carrier shall afford sufficient 
time and opportunity to passengers to 
board and leave its vehicles. In the case 
of a railroad comp·any it is the gener-
ally accepted rule that it must exercise 
the utmost care, allow a 'reasonable' or, 
as it is sometimes stated, a 'sufficient' 
time after stopping its train to permit 
p,assengers using reasonable diligence 
and care to board its cars or alight there-

~from safely, and that having done this 
its duty is p·erformed, unless it is charged 
with l{nowledge of facts or circumstances 
which render it negligence to set its train 
in motion'' ( cases cited). 

In Speer v. West Jersey R. R. Co., 74 N. J. 
L. 282, Mr. Justice Garretson says, on page 
284: 

'' Where the conductor gives the signal 
for a trolley car to start, in the presence 
of a passenger who is boarding the car, 
and before the passenger has had oppor-
tunity to get fully upon the car, and the 
passenger is thrown off and injured; there 
can be no doubt that the defendant's ne·g-
ligence is established. -· 

''It is the duty of the conductor to give 
every person desiring to board a stand-
ing car an opportunity to do so. He can-
not fully perform that duty unless he can 
see the persons attempting to boa.rd the 
car, or in some way receive reliable in-
formation as to their movements. He has 
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no right to conclude that because the car 
has been stop ,ped for what he considers 
sufficient time for all persons desiring to 
become passengers at that point that all 
such persons have safely boarded the car, 
and with that knowledge only start the 
car. He ought to ascertain before he 
starts the car that all persons so desiring 
have gotten upon the car, otherwise for 
injury that ensues to any passenger the 
defendant is guilty of negligence.'' 

The testimony .in this case discloses quite con-
vincingly, w·e submit, that the defendant's train 
did not stop for a reasonable time in order to 
perm,it th.e p 1laintiff 's intestate to board the 
train properly, arid we record th.e testi1nony of 
Mr. Bu .rn,s upon this point: 

''Q. How much time elapsed, Mr. 
Burns, from the time you saw N ogrady 
with his one foot on the step · and left 
hand on, holding the handle, before this 
train ga.ve this jerk and started up f A. 
How long-

'' Q. Did you understand my question 1 
A. No. · 

''Mr. Weinberger just read it: 
''Q. (Repeated by stenographer.) ·A. 

Wh.y, he just had his foot on. It wasn't 
no more than a second or three or four 
seconds, I wouldn't say. 

''The Court Before h.e could get his 
other foot on, in other words? 

'' The Witness: Yes. Just as soon as 
he got his one foot on it pulled out. 

'' Q. You are sure th,at when he boarded 
this train, it was standing absolutely still? 
A. Yes, sir.'' (State of the case, page 34, 
lines 1 to 24.) 

And again: 
'' Q. Now how long, approximately, did 

that train stay in the station, Mr. Burns1 
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A. Oh, abou.t a m.inu.te or so; maybe not 
that.'' ( State of the case, page 26, lines 
29 to 31.) · 

Th,e complaint alleged that the defenda1nt's 
train did not stop for a sufficient length of time 
to permit Michael N ogrady to board the train. 
Th ,e test,imon,y supported this allegation of neg-
ligence upon the part of the defendants. Under 
these circumstances, we respectfully su"bmit, it 
was error for the Trial Court to limit the neg-
ligence of the defendants to th.e single act of 
starting the train with a jerk. 

In Ploeser v. Ceritral R. R. Co. of N. J., 92 
N. J. L. 490, Mr. Justice Black, speaking for 
the Court of Errors and Appeals, says on page 
492: 

'' The trial judge's charge on the duty 
of the defendant company to allow a 
reasonable time and opportunity at the 
station to get on board of the train before 
putting the train in motion, was a correct 
statement of law, supported by many 
cases. ·The acceptable rule on this point 
is tersely stated thus: A steam railroad 
company must exercise the utmost care to 
allow a reasonable time and opportu -nity 
after stopping · its train at a station to 
perm .it intend.ing passengers, u.sing rear 
sonable diligence and care, to board its 
cars safely; having done this, its duty is 
performed, unless it is charged with 
knowledge of facts or circum.stances which 
rendered it negligent to set its train again 
in motion. McDonard v. Long Island 
Railroad Co., 116 N. Y. 546; Carr v. Eel 
Riv ·er Railroad Co., 98 Cal. 366; Balti-
more Railroad Co. v. Mullen, 217 Ill. 203; 
3 Am. Cas. 1015; 2 L. R. A. (N. S.) 115. 
For a list of cases, see 4 Ell. Rail. (2nd 
ed.), paragraph 1628, 1628b; 4 R. C. L. 
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1236 p. 655; 6 ·Cyc., 612; 2 Moore Car. 
(2nd ed.) 1236 p. 50; Shear & Redf. Neg. 
( 5th ed.) 508. ' ' (Italics ours.) 

U nde-r these circumsta .nces, the Court was not 
warranted in limiting the ne,gligence of the de-
fendants to the single act of starting the train 
with a jerk. 

C. ·THE MERE ACT OF MOVING A 
TRAIN BEFOR.E THE PASSENGER HA'S 
HAD A- REASONABLE OPPORTUNITY TO 
REACH A PLACE OF SAFETY THEREIN 
IS NEGLIGENCE, RENDERING THE CAR-
RIER LIABLE TO ONE INJURED THERE-
BY, WHETHER SUCH MOVEMENT BE UN-
USUAL AND UNNECCESSARY OR NO'T. 

In 10 C. J., on page 934, the following propo-
sition of law is stated: 

'' A carrier owes a duty to boarding 
passengers to stop its train at the plat-
forms and to allow them time to get on 
board with reasonable care and expedi-
tion, and if without allowing such rea-
sonable time the train is sta,rted or other-
wise moved while a passenger is attempt-
ing to board it whereby he is injured the 
carrier is liable. '' 
1. Midland Valley R. Co. v. Page, 182 

Fed. 125. 
2. Chicago R. Co. v. Drake, 33 Ill. A. 114. 
3. Gannon v. Chicago R. Co.,' 141 Iowa 

37, 117 N. W. 966. 
4. Keating v. N. Y. Central R. Co., 49 

N. Y. 673. 
5. Lee .v. Manhattan R. Co., 53 N. Y. 

Super 260. 
6. Cook v. Long Island R. Co., 19 N. Y. S. 

648. 
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7. Giova.nelli v. Erie R. C-o., 228 Pa., 76 
Atl. 424. 

8. ·Ch,esape,ake R. Co. v. Borders, 140 Ky. 
548, 131 s. w. 388. 

9. 4 Ruling Ca.se Law 1245. 
In Ch,esapeake Ry Co. v. Borders, supra, the 

Court held that 
'' the m.ere moving of the tra.in whether 
by a.n ordin 1a,ry a.nd u.su,a.l or an , unusual 
and unnecessary jerk, while the passenger 
is on the ca.r steps and before he has had 
a reasonable opportunity to reach a. place 
of safety, where~y the p·assenger is in-
jured is negligence.'' 

It is thus apparent that th,e mere moving of a 
train w·heth ,er by an ordinary and usual or an 
unusual and unnecessary jerk while the plain-
tiff's intestate was on the train steps, and be-
fore he has had a reasonable opportunity to 
reach a place of safety, constituted negligenee, 
and such negligence was the proximate cause of 
the injuries. The testimony disclosed that the 
train started to go when Michael N ogrady had 
one foot on the train steps and had taken hold 
of the handles. It wa.s not the starting of the 
train with a jerk as the C1ourt charged, but 
the mere m.oving of the. train even in the usual 
and ordinary manner while the plaintiff's in,-
t.estate was attempting to board it that, consti-
tuted the actionable negligence of this case upon 
which the plaintiffs relied. It was therefore 
harmful and prejudicial error upon the part 
of the Trial Court in limiting the defendants' 
liability to the single act of starting the train 
with a jerk, when the tes timony disclosed that 
the plaintiff's intestate was thrown beneath the 
train before he had a reasonable opportunity to 
seek a place of safety on the train. 
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We respectf11lly submit that the charge of the 
Court had a tendency to confuse the jury as to 
the real issues which the case presented, and 
that therefore a new trial should be granted. 

'' That the verdict of the jury may have 
resulted, to some extent, from their at-
tempt to give effect in their finding to 
this erroneous instruction, we think, is 
equally clear, for it was their duty to be 
governed in their finding by the le·gal 
rules which the Court instructed them 
were applicable to the case they were to 
consider. Where an erroneous principle 
of law is laid down by· a trial cou-rt, a 
verdict, which may· ha-ve been the result 
of the erroneou.s i1istru.ction, ca.nnot be 
su.pported, and this, we think, is equally 
true where a principle of latW w·hich has 
no bearing upon the issu.es involved in 
a litigation is stated by the trial cou.rt to 
th!e jury as a rule which, should gov-
ern them in their consideration of the 
cause.'' Martha Lambe 1rt v. Trenton and 
Mercer County Traction Corporation, 3 
N. J. Misc. 237, 238. 

Conclusion. 

Thus it distinctly and clearly appears that 
the testimony contained proof of a series of 
negligent acts upon the part of the def enda .nts. 
We respectfully submit, therefore, that it was 
error for the ·Trial Court to limit the negli-
gence of the defendants to the single act of 
starting the train with a jerk when the evidence 
disclosed that the plaintiff's intestate was not 
afforded a reasonable oppo r tunity to board the 
train safely, and further, because the testimony 
revealed that the defendants had not ascertained 
whether all the passengers were safely on the 
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train. The Court's limitation of the defend-
ant's ne·gligence, under these circumstances, 
was harmful error and highly prejudicial to 
the rights of the plaintiff. We, the ref ore, re-
spectfully sub·mit that the judgment belo~ be 
reversed, and a ven.ire de novo be granted. 

Respectfully submitted, 
WEINBERGER & WEINBERGER, 

Counsel for Plaintiff-Appellant. 
JOSEPH J. WEINBERGER, 

Of Counsel~ 
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(I) 
Statement of the Case. 

The "statement of facts:" in the brief for plaintiff-
ap .pellant being inaccurate and inco1nplete in cer-
tain respects, we submit the following statement of 
t he case in behalf of the defendants-appelleeS': 

The plaintiff-appellant (hereinafter called the 
plaintiff) bro•ught suit against the Erie Railroad 
Company, one o.f the defendants-appellees (herein-
after called the defendant) and against one Walter 
Hunt , the other defenda.nt-appellee (hereinafter 
ref erred to as the engineer) , to recover damages 
alleged to have been 8ust.ained by the p1aintiff as 
the widow of the decedent and by his children as 
next of kin, on account of the death of the plaintiff's 
intestate at the n1ain station of the defendant at 



the City of PasS:aic,- N. J., on July 27, 1925, while 
the plaintiff ''s intestate was1 in the act of bo,arding 
an eastb ,ound passenger train. 

Plaintiff's intestate went to the station for the 
p,urpose of boarding an eastbound passenger train 
for New York City. The train _ had pulled into the 
station ·before the plaintiff ' reacl1ed the station plat-
form and several pas.sengers had alighted from the 
train and others had ·b,oarded it. There were six 
ca.rs with the us.ual cre,v of engineer, fireman, con-
ductor; two bra.ke1nen and a baggage-1naster. When 
the train pulled into the station the engineer and 
the fireman were at their usual post on the engine. 
The other n1en1bers of .the train crew, placing then1 
in the order in which they w·ere · located either in 
the train or on the station platform, were as. fol-
lows: 
. 'fhe first car next to the engine was the baggage 
car. Baggage-Master Parson was standing inside 
of the door of that car on the right-hand or sitation 
side with the door op,en (p. 137, line 35·, to p. 138, 
line 15). 

Cond11ctor vVynne had alighted fron1 the train 
and was standing o:n the platform between the firs.t 
a11d second carS: from the engine ( p. 105, line 10). 

Bra.ke111a.n Daly had also alighted from the train 
an<l ,vas 8tanding on the plait.form between the 
third and fourth cars fro1n the engine ( p. 1091 line 
10). 

Ilra .ken1an Le,vis1 ha .d also alighted from the 
train and ,vas standing between the fifth and sixth 
cars (p. 118, line 5,). 

Several passengers got on and off' the train before 
the plaintiff's intestate arrived at the station plat-
form. After all perso •ns who desired to boa.rd or 
leave the train had done so, Braken1an Lewis, 
f.1:0n1 a point near the rear of the train, passed the 
O.K. signal to the n1an al1ea.d of him ( p. 118, lines 



10-20) ; and the latter in tur11, when he received 
the signal fro1n Lewis, passed it to, the conductor 
(p. 109, line 15) ; the conductor, after receiving the · 
signal, p,assed it o,n to the b1aggage-master and the 
latter then blew the starting sd.gnal to the engineer 
(p. 105, line 15); and thereupon Engineer Hunt 
started the train (p. 80, line 25). 

At th ,e time the sta .rtirig· sign .al wia-s g·iven) tlie1~e 
u;,ere no pa ,ssen ,g'er's on th ,e platform w1Jio w 1ere 
apparetitly -inte.ndin,g or a,ttemp ,ting to board '. the 
train. 

The testimony of the tra ,in cre ·W' a.n,d other ricit-
nes ·ses on this point is · undis ·prute~n fa.ct) it is 
coirrobo1"a.ted: by p 1larinti-jf 's witn ,ess!es Bitrns and 
Heller ( p,. 33, line 25-; p. 36, line 40) . 

According to plaintiff's witness Burns, the train 
,vas standing and the decedent "step·ped his left 
foot on the train" with his left hand on the· bair' 
and the train started just as he was about to lift 
up his · other foot, and the decedent fell "sidewa~s'' 
and he was injured so that he afterwards ·die 1d 
( p. 26, lines 1-35) . 

According to plaintiff's witness Heller, the train 
. was standing still, and "all of a sudden" the d~-
cedent stepped on it and before he could get his 
"left foot up" the train "jun1ped" and he tried to 
put on his other foot, but couldn't do it; he swung· 
back and tried to hold with the other hand and 
then "f alled right on the curb" p,. 36', lines. 10-35) . 

Numerous witnesses called in behalf of the de-
fendant testified that the train had moved a dis-
tance of at least 90 feet before the decedent at-
t en1p,ted to board it ( p. H3, line 3; p. -82, line 10). 

The trial judge denied motions for nonsuit and 
for direction of verdict and sub1nitted to the jury 
the question of negligence on the part of both de-
fendants in a charge which accurately defined the 
rneaning of the ter1n "negligence" · and carefully 
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summarized t.he material points of the testimony 
of both parties, sitating to jury, b.owever, that they 
were the sole judges of the facts. 

The jury found a verdict in favor of both defend-
ants and judgment was entered accordingly. 

The plaintiff's counsel s1ubmitted no requests to 
charge, but at the close of the charge took an ex-
ception to that part thereof which dis:eus.sed the 
tin1e and 1nanner in which the train started, and 
thereupo~ the trial judge offered to call the jury 
back if plaintiff's counsel so desired. C1ouns.el de-
clined the offer a.nd thereu .p·on the court said he 
,vould let his 1 charge stand as. it was (p,. 162, line 
10, to p,. 163, line 10). 

(2) 
Grounds of Appeal. 

The brief of plaintiff fails to state the grounds 
of appeal relied upon. F ·or the convenience of the 
court, we quote same a.s. follo ,wSi: 

"l. Because the Court in its charge to 
the jl1ry 1nisconceived the extent and nature 
of the complaint upon which this cause of 
action was b,rought. 

2. Because the Court erred ,vhen it 
<-harged the jury as follows: 

'The other witnes 1ses that were asked, as 
I recall it, all testify that the train did 
not start witl1 a jerk or with any unusual 
n1otion, but, rather, started smoo,thly. 
That is the act of negligence that the plain-
tiff relies up ,on that this train was im-
praperly run by its servants and 
that ~Ir. Hunt did not start that engine 
as a reasonably prudent n1an "rould, that 
he started it with a jerk, and that is the 
proxi1nate cause of this 1nan's b,eing hurt 
and then dying. ' 



5 

\Vhich charge was erroneous, in law in 
that it limited the negligence of the ·defend-
ants to the Siing'le act of starting the train 
with a jerk. 

3. Because the Court erred when it 
charged the jury as. follows: 

'And there.fore the plaintiff says that 
the train ,vas impr 1oper]y run, that it 
started with a sufficiently severe jerk as. to• 
have occasioned this · man to lose his1 bal-
ance, and that that is the p1roximate ea.use 
of his having received the injurieSi which 
resulted in hiR death' _" ( pp. 16,4, 165). 

(3) 
Brief of the Argument. 

POINT I. 

The plaintiff was not entitled to have the 
trial judge submit to the jury the question of . 
negligence to which the plaintiff's exception to 
the charge refers because: 

(a) Plaintiff's counsel declined the offe:r of 
the trial judge to call the jury hack for the pur-
pose of charging them on the subject; and 

(h) No request to charge on the subject was 
submitted to the trial judge. 

(a) 

The record s.J1ows that after the trial judge had 
completed his charge the following colloquy took 
place: 

"~Ir. \Vein-berger: I take exception to 
that pa:rt of his Hono•r's cha.rge, wherein he 
Htates that the only a.ct of negligence al-
leged, according to the evidence, is that the 
train started with ·a s~1dden jerk. I main-
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tain, as a 1natter of la,w, a.nd that is stated 
in the complaint, that if they started this 
train when he was in s1ucl1 posit.ion that they 
ought to have reasonab,ly kno,vn of the 
great danger of it, that it was neglige 1nce for 
them to start and put the train in operatio•n 
at that time. 

Mr. Selser: · That is not charged in the 
complaint. 

Mr. Weinber·ger: Who s.ays. so?· Count 
Ten, of the complaint, s1ays. as follows ( quot-
ing from complaint). In other words, that 
the negligence consisted of two thing ·s, ,ve 
claim. 

Th-e Oou,rt: I wi -ll call th .em back,, if you 
i.oa.nt me to. 

Mr. Sels;er: If yo11 do, .I am going to take 
an exception to it, because there is no proof 
to sub ;stantiate any such allegation. 

The Court: I think wl1at I said was about 
as I understood the testimony, that the only 
negligence that you claim, n1eaning not what 
y•ou claim in your papers., b,ut what you clain1 
b,y the testimony, was the s1udden jerking of 
this train. 

Mr. Weinberger: The law is well settled 
that if a 1nan is, on the station platform, and 
he is boarding a train, it is. their duty to 
give him time, I think, to get on and off' the 
train. 

The Court: I will let it stand as it is. 
~fr. Wein berger: Allow n1e an exception. 
The Court: Certainly'' (p. 16-2, line 10, 

to p. 16,3, line 10). 

This shows that the trial judge offered to recall 
the jury for the purpose of charging them in the 
1nanner suggested by counsel for plaintiff ( ev~n 
though no written request on the point had been 
subIT..1itted and even though the oral r'0q_uesit ,vas 
not presented until after the jury had retired). 

But counsel for plaintiff app •arently preferred to 
gamble with his chances before the jury on the 
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questions as sub1nitted in· the original charge, as 
the record sho"rs that the offer of the trial judg ·e . 
,vas not accepted. 

\ 

Having gamb,led and lost, counsel no"r seeks. to 
avail himself of an alleged error which ( if it was. 
error) could have been cured b,y n1erely indicating 
his acceptance of the trial j11dge's offer to call the 
jury back for a, further charge. "re s,ubmit that 
on this record plaintiff is now estopped fro,in 11r'ging 
such alleged error. 

'l'he record sho,ws. that counsel for plaintiff sub·-
n1itted no request to charge, either on the point 
,vhich is. now the subject of plaintiff's complaint or 
on any other point. 

The colloquy above quoted does. not amount even 
to an ora,l request-even if the trial judge was 
obliged to consider an oral request after the jury 
had retired. 

It is well siettled that, if counsel think tha.t a 
pertinent propo ,s,ition of law should be charged or 
if they think such a p,roposition has been omitted 
fro1n the charge, it is their duty · to sub1nit a· re-
quest for an instr'uction on the particular point; 
otherwise the 01nission to charge on such point is 
not a ground for reversal. L ·an.ge v. N. Y. S. & W. · 
R. R.) 891 N. J. L. 6,04; Geyer v. Public S'erviae Ry. 
Co.) 9'8 N. J. L. 470; Leifera,nt v. Progres·s·iv 1e 
Agency) 98 N. J. L. 52'6, and cases cited; Jaok -son 
v. Weyl) 140 Atl. 422·. 

,,re q uo,te from the opinion in the Leif erant case: 
.,,,_1" e think the true rule is stated by Chief 

,.Jn8tice Green in the case of Cole v. Ta.ylor) 
:!2 N. J. L. 59·. 'fhe 01nission to state any 
legal principle which 1nay be pertinent or 
applieable to the ease, or the 01nission to 
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gi.ve any charg ·e whatever, when no charge 
is re,quested, aff'ords in itself no ground for 
a new trial, much less for reversal upon a 
,vrit of err ,or or ap ,peal.'' 

S,o_ here, if counsel conceive that the leg·al prin-
ciple suggested in the colloquy was ap,plicable to 
the case, a request to ch~rge embo•dying such prin-
ciple should have been sub ,mitted to the trial judge, 
and in the absence of such request the failure of 
the trial judge to charge on that subject does not 
afford a ground fo-r revers.al. 

POINT II. 

Assuming that the plaintiff was entitled to 
have the trial judge submit to the jury the ques-
tion of negligence to which plaintiff's excep-
tion refers, the charge, considered as a whole, 
was not prejudicial to the plaintiff, and the 
alleged misdirection (if there was any) did not 
injuriously affect the substantial rights of the 
plaintiff. 

Section 27 of the Practice Act of 1912 provides 
that no judgment shall be reversed 011 the ground 
of mis.direction, unless after exan1ination of the 
whole case it shall appear that the error injuriously 
affected the sub ,stantial rights of a party (P. L ,. 
19112, p. 3-82) . 

The principle of this rule has been frequently 
app,lied to the review o.f cases where claims have 
been advanced of error in the charge of the trial 
judge, and in considering whether there is reversi-
ble error it is well Siettled that the co,urt will look 
at the charge as a whole rather than isolated ex-
tracts therefron1. See, for exa.111ple, the decision 
of the S,upreme Court in the case of Le ·vine v. 
Ackenbouit ., 4 N. J. l\Iisc. 210, 140 Atl. 437- affirmed 
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by this court on the opinion below on October 15, 
192.S·. 

Hence, if the subject to which the plaintiff's 
exception refers was sub,sta.ntially charged or if 
the charge considered as a whole did not injuri-
ously affect the rights of the plaintiff, then the 
judgment must be affirmed, even if the court con-
cludes that the point can be considered in the 
absence of a request to charge . . 

We accordingly look · at the charge, and by refer-
ence thereto we find that the trial j_udge instructed 
the jury fully a.nd accurately on the general prin-
ciples of negligence . and pr ·oximate cause ( p,. 156, . 
line 15-, to p. 157, line 15) . 

The extracts fron1 the charge which are cited in 
the grounds of ap,peal (and which are the only 
points of which coin plaint is now made) are found 
at p-a.ge 152, lines 30 to 38 ( ground o.f appeal No. 
3), and at page 15-5, lines 30 to 40 ( ground of ap-
peal No. 2). 

The first extract omits entirely the summary 
given by the trial judge of the testimony produced 
by the plaintiff as to the circumstances of the acci-
dent. This was an accurate summary of the t~sti-
n1ony of the witnesses Burns and Heller, and 
clearly presented to the jury the plaintiff's claim 
that the decedent attempted to board the train 
before it had started and that the train started as 
he attemp ,ted to bo,ard it; after summarizing the 
testi1nony the trial judge then proceeded to say: 

•• r_Phcrefore the plaintiff sa.ys tha ,t th ,e tra.in 
u;a.s improperly ru ,n) that it started with a 
sufficiently severe jerk," etc. (seep,. 152, lines 
15 to 38). 

The above part of the summary of the evidence 
related to the claim of the plaintiff, and clearly 
indicated to the jury that one of the plaintiff's 
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c Jai1ns \\yas that the train was "in1properly run" 
in that it started while the decedent was attempt-
ing to board it. If the plaintiff was entitled to 
have the question submitted to the jury at all 
( ,vhich we discuss later), then we urge that in this 
part of the charge the trial jl1dge did all that the 
plaintiff could possibly ask hin1 to do. 

Later in the charge, in discussing the testimony 
of the defendant as to the circuinstances of the 
accident, the trial judge called attention to the 
clain1 of the plaintiff that the train had started 
with a jerk. ,,.Te do not concede that there was 
any evidence to go to the jury on this point, be-
ea use, as we shall later attempt to show, there 
,vas no testi1nony that the jerk was u,nusualJ but 
eertainly the plaintiff' is in no position to con1plain 
if the trial judge gives the plaintiff the benefit of 
the doubt by submitting a quPstion to the ju1-y as 
one of fact, which should have been decided as one 
of la,v. But assun1ing that it was a question of 
fact, the eon1n1ent of the trial judge that the "jerk" 
,vas "the act of negligence that the plaintiff relies 
upon'' n1ust, of course, be read in connection with 
the previous part of the charge as to the plaintiff's 
<·laiin that the train ,vas "i111properly run," and 
u1ust also l.e read in connection ,vith the general 
(l t finition of negligence ( ,vhich is given accurately 
a1Hl at length), and n1u8t also be read in connec-
ti< n ,vith the context of the ext1·arts fro111 the 
<·har~e in question. 

The cha1ge, considered as a whole, was n1ore 
favorable to the plaintiff than the plaintiff was 
~ntitled to under the te8tin1ony, but, in any event, 
the legal principle urged by counsel in the colloquy 
,, ith the trial judge after the jury had retired, 
na111el~\ that if a n1an is boarding a train it is the 
dut~ · of tht railroad to give hi111 tiine to get on 
( p. 1u;3, lineR 1 to 3), ,vas substantially charged 
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by the trial judge in his sun11nary of the plaintiff's 
elaiin. 

Finally, even if there is any basis for the grounds 
of appeal, in the absence of requests to charge the 
''pertinent propositions" which counsel fo,r plaintiff 
deemed relevant to the case, the further answer is 
that the quotations from the charge aSi set forth 
in the grounds of appeal are merely sun11naries. of 
and co1nn1ents upon the · evidence. Such summary 
nnd such co1nment cannot afford ground for re-
versal-unless, of course, the 111a.terial facts are 
inaccurately stated-but counsel did not clain1 at 
the trial and does not now clai1n that the state-
n1ent of the evidence was in any respect inaccurate. 

To sum1narize: the extracts fron1 the charge as 
quoted in the grounds of appeal do not quote all 
of the charge on the subject; the charge as a whole 
presented to the jury for consideration all ques-
tions of fact (and 1nore) which the plaintiff was 
entitled to have considered by the jury; at the most, 
the extracts complained of are merely con1ments 
upon the evidence and there is no claim that the 
evidence was misstated; and in any event counsel 
did not present in the forn1 of a request the per-
tinent legal proposition which he deemed to be 

· applicable to the facts of the case, and, therefore, 
is not now in a position to co1nplain of the refusal 
of the trial judge to charge such proposition. 
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POINT III. 

The evidence failed to show that the defe11d-
ant was negligent in that its servants failed to 
take reasonable care to allow the plaintiff's 
i11testate a reasonable time to hoard the train, 
a11d, hence, plaintiff was not entitled to have 
this theory of negligence suhn1itted to the jury 
as a possible ground of liability, even if a 
request to charge to that effect had been sub-
mitted i11 behalf of the plaintiff. 

The principal con1plaint of the charge by counsel 
for plaintiff was the alleged 01nission to charge 
that under the law when a. passenger is boarding 
a train it is the duty of the railroad to give hi1n 
time to get on (p. 163, lines 1-10). 

According to this statement of counsel, the rail-
road co1npany is in effect an insurer of its passen-
gers and is under an obligation to see that at all 
events and under all circumstances, they have suf-
ficient tin1e in which to board the train. Of course, 
this is not the law; the duty of a railroad to its 
pas~engers is to exercise 1·easonable care. In son1e 
eases reasonable care n1ay be a high degree of care, 
hut in no case is the co1npa.ny an insurer of the 
safety of passengers. 

Ri1iers v. [>ennsyliYt nia., 83 N. J. L. 513. 

~\.s applied to the specific n1atter of the allo\\"-
a11c-t • of a 1 ·easonably sufficient tin1e to board a 
train, thi~ (}Uestion has been before the courts so 
often that there is no roo1n for further debate. 

The principles have been succinctly stated in 
,. I·~ll iott on Railroads ( :~1-d ed.), Heetion 24 7 t, 
page 181, as follo\\·s: 

"" l{aili-oad t( 1np(ulies are l.onnd, \\"hen they 
stop their trains at stations for the purpose 
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of receiving a.nd discharging pas1sengers, to 
give the1n a reasonable opportunity to get 
on and off, and it has been held that the 
fact that the conductor is induced by the 
conduct and conversation of a person on the 
station platfor1n to believe that he does not 
intend to take passage will not relieve the 
eon1pany fro1n liability for injuries received 
by hin1 without his fault, in consequence of 
the train being started without giving hint 
a reaAonable time to get on, if the conductor 
actually sees hin1 atten1pting to get on when 
he gives the order to start, and that, even if 
the conductor does not see a pas 1senger at-
tPn1pting to board the train, he is guilty of 
negligence for \\rhich the company is liable 
if he starts it without warning and without 
allo,ving a reasonable length of tin1e for pas-
8eng~erR to get on. 

* * * 
After the conductor has waited a reaRon-

able length of tin1e at a regular station for 
paHHengers to get on and off the train he 
1na.y then give the proper siignal and start it, 
unle8s he ~ees scnne one in the act of getting 
on or off, or other,vise in a pe1~ilous posi-
tion." 

It was alleged in the con1plaint that the defend-
ant's servants failed to allow the p1laintiff's intes-
tate "reasonable time to board" the train (p. 5, 
1ine 38, to p. 6, line 3). 

Presumab,Iy, it was this part of the complaint 
to which counsel referred when he stated to the 
trial judge that it was the defendant's duty to give 
n passenger "tin1e" to board the train. 

The difficulty with counsel's argument, as ap-
plied to the facts of the present case, is that the 
evidence fails to show that there ,vas any lack of 
a reasonable ti1ne for passengers to board the train. 
Plaintiff's o\\·n evidence shows that there was 
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abundant tin1e for passengers to get on and off the 
train in question. 

l\Ir. Burns, one of plaintiff's principal witnesses, 
said that he walked through the subway and up 
the steJl'S to the side of the station known as the 
~e,v York 8ide and was "Talking up the steps read-
ing a ne,vspaper just as the train pulled in (p. 25, 
line 35). Prior to the accident, he observed people 
getting on and off and when asked how long the 
train re1nained in the station, he replied, "About a 
1ninute or so; n1aybe not that" (p. 26, lines 20-35). 

()n cross-exa111ina tion he gave further details as 
to his own 111ove1nents and said that, after he can1e 
through the tunnel and observed the train stand-
ing at the station and discharging and taking on 
passengers (p. 28, lines 1-15), he walked along the 
station platforn1 for the purpose of g·oing into 
the ,vaiting roo111 to read his newspaper, glancing 
at the head lines as he ,valked along (p. 30, lines 
J-:!5) ; this ,vaiting roon1 ,vas about 33 feet fron1 
the point where he ca1ne out of the n1outh of the 
sub,vay ( p. 28, line 18; p. 29, lines 1-5). ,vhen he 
reached the waiting roo,111 he put the paper down 
for a 11101uent and up to that tin1e the train had not 
started to leave; he ,vas at the ,vaiting room when 
it started ( p. 30, lines 20-35) . He esti1na ted that 
fron1 the tin1e he eaine out of the subwav until the 

" tin1e of the accident it ,vas about a half-n1inute or 
;-j seconds-·'so111ething like that" ( p. 31, lines 30-
0 ) . 

l>Jaintifl's other principal ,vitness, one Heller, 
"as "-con1ing do,vn ~, J efterson Street \\"hen he sa"r 
the train ro1ne in ( p. 3o, line 10). (Note: J effer-
son St1· 1t1t crosses the railroad tracks at right an-
.. d , at a point adjacent to the easterly end of the 
st at ion pl·1tfor1n.) 

H said that as he \\·ent acros8 the street the 
tr· in pulleu in and he stopped and "raited for the 
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train to cross and saw people coming on and 0 1ff 
( p. 36, line 18) . He then described what he saw 
of the accident and, in answer to the question 
,vhether he (plaintiff's intestate) was knocked un-
der the train, he replied, "And a 1ninute after the 
train started to go a. little" ( p. 36, line 35,). 

He further said that at the time of the accident 
there were no people getting on or off ( p. 361, line 
40). 

On cross-examination he fixed the place where 
he was standing when he saw the accident as at 
the ba.nk building across tl1e street from West lfain 
Avenue ( p. 37, lines 30-40). (Note: This is on 
the sa1ue side of the r·ailroad tracks as the east-
bound station platforin.) 

After observing people getting on and off, he 
then testified : 

''(!. Aftt·r a1l of the people got on, did the 
eondnctor8 then get on the train·? A. I 
didn't notice the1u. 

Q. You didn't notice then1. Then, you 
Ha v vou 8a w this n1an? A. 'l"hen I seen a. . '-

1 it t le while I Heen a 1nan ,va8 stepping on the 
train to go on. 

(~. 'l"hat ,va~ a little \\'"hile later, after nll 
of the other people got on? ... .\. . . 4. feuJ 1nin-
utes later, I suppose. 

(J. 'l"hen you sa,v a nu1n step on up? A. 
Htep on up. 

Q. 'l"hen the train ~tarted·? A. 'l"raiu 
Ktarted and he 8\\"ing8 back again,~ ( p. :!!), 
lines 29-38) . 

This evidence of the plaintiff clearly shows that 
a1nple time was allowed for passengers to get on 
and off the train; and it also shows that the de-
cedent \\ras the only person who was atten1pting 
to get on the train when it started. 
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The testimony of nun1erous witnes.ses called in 
behalf of the defendant corroborates the fact that 
an1ple ti1ne was allowed for all pasRengers to get 
on and off. 

Thus: 

De Vries., police officer of the City of Passaic. 
The train came to a stop. Passengers got on and 
the conductors went out on the platfor1n until 
everything "Tas clear. "The conductor gave the 
n1en the ~ignal, everything was all right, and they 
got on. 'l"'he platfor1n was clear'' (p. 46, lines 30-
40). The train was pulling out and he saw a man 
running up the platforn1 whon1 he afterwards iden-
tified as the decedent ( p. 4 7, lines 1-20) . On cross-
exan1ination he said that he saw four or five people 
get on the train ( p. 55, line 20). 

The testimony of the train cre,v on this point is 
as follows: 

llunt., engineer. Train can1e to a stop at Pas.saic 
Station with the engine just "west'' of the cross-
ing, that is, in the direction of Paterson, ren1ained 
there ''just a short tin1e" and he got the signal to 
start and he started ( p. 80, lines 1-25). 

Blauvelt., tire1nan. Train was standing in the 
station "I should judge, about a n1in u te or so" ( p. 
1 :?1, line 30). 

ll ynne, conductor. ()n the arrival of the train at 
I )assaic he got off and stood on the plat.forrn and 
afte1· the passengers ,vere discharged, he made 
read~ .. to load passengers and after they were loa.ded 
and the platfor111 ,vas clear he received a signal 
that ~·the:v "ere all right'' and passed it to the bag-
0·a0·e-1naster \\"ho o·uve it to the enginee1 by ,vhistle bb ' b ., , 

to p ·oceed, then he stepped back inside the train, 
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boarding the train just as it started to 1nove (p. 

105, lines 10~35) . He had been standing on the 

platform µetween the first and second cars ( p. 105, 

line 10). After the train started, he walked to the 

head end and proceeded to collect transportation 

and then a p•assenger said somebody was trying to 

board the train and the whistle was pulled (p. l0G, 

lines 15-25, top. 107, lines 1-10). 

"Q. How long were you standing at the 
station taking on passengers and discharg-
ing passenger ? A. Well, I wouldn't say 
over a minute or a minute a.nd a half, or 
o" (p. 107, line 30). 

Daly) brakeman. After train came into the sta-

tion he got off and helped people off and after 

everybody was on and the platforn1 was clear, he 

gave the all-right signal ( p. 109, line 10). When 
train started, he got on and started to collect trans-

portation ( p. l0H, line 35). 

Lew•is, brakeman. Train ma.de its regular stop, 

passengers were taken on and off and the train 

proceeded after the signal wa.s given (p. 118, lines 

1-10). When that signal was given, all of the 

passengers were off and on ( p. 118, line 28). 

l)a1 son) baggage-master. Stood at the door of 

the baggage car ( p. 137, lines 30-40). Received 

~ignal fro1n co11ductor and gave the engineer two 

,v histles to start ( p. 138, line 15) . At the time 

the train started there ,vas nobody hanging on the 

~teps ( p. 142, line 38) . 
It will be observed that the witnesses who gave 

an estimate of the actual time the train re1nained 

in the station, fixed it at fro1n 45 seconds to a n1in-

ute and a half. It will also be observed that all 

the wit11esses agree that ,vhile the train was at the 

station passengers got on and off, and that the 
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train cre,v did not board the train or give the 
signal to start until after all passengers who ap-
parently wanted to board the train had done so. 

~rhere was no pretense that the stop was less 
than the usual length of time, and the case is u t-
ter Iy barren of evidence to sustain the allegation 
that passengers ,vere not allowed a reasonable time 
to board the train. It is obvious that a train can-
not be kept standing at a station indefinitely-
simply for the acco1nn1odation of some passenger 
who may be late; and if a plaintiff claims he did 
uot have reasonable time to board the train, he 
111ust establish such fact by proof; and certainly 
tbat fact does not appear when there is no evi-
dence to show that the train stopped for less than 
the usual length of time-and particularly in a 
case like the present, when all persons who wanted 
to get on and off had actually done so bef 0•re the 
train started. On thi point ther-e was no disputed 
question of fact for the jury, and, hence, plaintiff 
was not entitled to have thi theory of negligence 
submitted to the jury, even if a request to that ef-fect had been sub1nitted. 
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POINT IV. 

The evidence failed to sl1ow that there was 
any negligence on the part of the defendant in 
failing to take reasonable care to ascertain 
whether plaintiff's intestate was in a safe posi-
tion at the time the train started, and, hence, 
plaintiff was not entitled to have this theory of 
negligence submitted to the .iury as a possible 
ground of liability, even if a request to charge 
to that effect had been submitted in behalf of 
the plaintiff. 

Counsel claimed at the trial that the trial judge 
should have s.ubmitted to the jury the question 
whether it was negligent for the defendant to start 
the train in operation when the plaintiff's intestate 
"was in such position" that the defendant's. serv-
ants should have known of the danger (p. 162, line 
20). 

This assumes that the defendant's servants either 
actually knew, or should have known, that the 
plaintiff's intestate was in a dangerous position at 
the time the train started. 

But here, again, the case is utterly barren of 
proof either of actual or implied knowledge of such 
fact on the part o.f the defendant's servants. 

No one claims that any of the crew saw the . 
plaintiff's intestate attempt to board the train 
while it was sta.nding. Some of the crew saw him 
as he was being dragged along after the train 
started. But there is no proof whatever to show 
that any of the crew saw the plaintiff's intestate in 
the act of boarding the train when the ignal was 
given to proceed. 

We n1ay, therefore, eliminate fro1n further con-
sideration any question of actual knowledge of 
the danger in which the decedent found himself. 
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But it is clai1ned that the defendant's servants 
should have known of the danger. Here, again, we 
have the question whether there is any duty on 
the part of a railroad to hold its train at a station 
indefinitely, regardless of schedule, to await the 
convenience of late would-be passengers. Of course, 
we do not clain1 that the con1pany's servants would 
have the right deliberately to give a starting signal 
if they actually saw a person in the act of boarding 
a train; under such circun1stances, a question might 
be involved under the doctrine of the last clear 
ehance. No such clai1n is p,Ieaded or urged in the present case. . ,,Te, therefore, again look at the testimony to 
8ee if it ,vould have justified the trial judge in 
leaving to the jury the question whether defend-
ant's servants were char ·geable with knowledge of the decedent's danger. 

The only \\ritnesses called for the plaintiff on 
this point \\·ere the Messrs. Burns and Heller. 

Burns was asked whether he observed any "sta-
tion" n1en on the ground when Nogrady was get-
ting on the train, and replied, "No, I didn't; I don ~t reeall" ( p. 27, line 10). 

On cross-examination he testified : 

"Q. The trainmen themselves were not on the platforn1, were they? A. J didn)t see no-body there at all. 
Q. Did you see the trainn1en at any time? ... \. No, sir; I didn't take notice'' ( p. 33, lines 2j-33). 

Heller said that when the accident happened 
there ,vere no people getting on and off the train ( p. a6, lines 38-40). 

He did not notice if any trainn1en or brake1nen 
,ve1· there ,vhile Nogradv ,vas g tting on (p. 37, l • I 1~>• •)9 1• ')030 111 _ , p. ,:> , 1ne _ - ) . 
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Officer De,.,.ries said the conductors went out on 

the platform "until everything was clear." The 

conductor gave the signal "and they got on. The 

platform was clear'' ( p. 46, lines 30-40) . 
Conductor vVynne said that after passengers had 

been discharged and loaded he passed the signal to 

the baggage-master to give to the engineer to pro-

ceed and he then "stepped inside of the car" ( p. 

105, lines 15-20) ; before giving the signal he looked 

up and down the train to obs.erve whether the plat-

f or1n was clear and did not o,bs.erve any person then 

atten1pting to board the train, and he thereupo11 

got on just as the train was starting to 1nove (p. 

105, line 30, to p. 106, line 18). 
Braken1an Daly gave the all-right signal to his 

conductor after everybody was on and the station 

platfor1n was clear (p. 1091
, line 10). When the 

train started he saw that everything was clear. 

·'(!. ,,.,.hat did you do on this occasion that 
you Heen everything was clear? A. I looked 
np and do,vn the platfor1n, took the signu l 
fro1n thP rear n1an, which I passed to thP 
< 01uluetor, and he passed it to the bagga.ge-
1na~ter, and the train ~tarted and I got 
ahoard'' ( p. 1 OB, line 3ri, to p. 110, line 3). 

Brake1nan Lewis said that after the passengers 

were taken on and off the signal was given and the 

train proceeded. When he gave his signal all pas-

sengers were "off and on." 

'·<i. l)id yon Hee anyone on the platfor1n 
at that ti1ne, other than the train1nen '? A. 
:Not n1aking an~,. atten1pt to board the train'" 
( p. 118, lines :!0-HO) . 

Ba.ggage-1\Iaster Parson received the ignal from 

the conductor to start the train; at that time he 

,vas looking to,vards the rear; the p·latform w·as 
clear ( p. 138, lines 15-20). 



"\Vhen the train started there was nobody hang-
ing on the steps ( p. 142, lines 30-40). 

It, therefore, appears, without dispute, that at 
the ti1ne the train crew gave the signal to start, 
the platfor1n ,va.s elear and no one was then. at-
tempting to board the train ; several passengers 
had got on and off, the platforn1 was clear and 
the various n1en1bers of the crew who were stand-
ing on the pla.tfor1n passed the all-right signal one 
to the other, which in turn was received by the 
engineer through the baggage-1naster and the train 
Ntarted. There \\ras nothing improper or unusual 
nbout the operation of the train; all passengers 
who desired to board it had done so before the 
signal was given. Even on the plaintiff's own testi-
1nony, there were no other passengers on the pla.t-
for1u who were trying to board the train when it 
Htarted, and the n1e1nbers of the crew who ha,d been 
on the platfor1n when the train was standing, had 
re~un1ed their proper positions on the train, as it sitarted. 

Under these circun1stances, \\re sub1nit that there 
\\·as no question of fact to sub1nit to the jury 
\\rhether there ,vas negligence in failing to ob erve 
the alleged dangerous position of the plaintiff's 
intestate; the undisputed fact is that the train 
ere\\~ did observe, by looking up and down the plat-
f< r1n to ee if it \\ras clear of passengers before 
giving the sig·nal to start; and it was not until they 
ohHerved that the platfor1u was clear that the start-ing signal ,vas given. 

~\s the evidence failed to show that the defend-
ant's eu1ployees either actually knew, or \\""ere 
chargeable with the knowledge of, the alleged fact 
that the plaintiff's intestate ,vas in a position of 
d tng, r "hen the signal \\ as given to start the train, 
tht plaintiff "a not entitled to ha,e the question 
, f deft·IHlant's negligence in that regard subn1itted to the jur . 

• 
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POINT V. 

Even if the plaintiff was entitled to go to the 
jury on the theory of negligence claimed by the 
plaintiff, the judgment should nevertheless he 
sustained because there was evidence from 
which the jury were justified in concluding 
that the train was in motion at the time the 

plaintiff's intestate attempted to hoard same; 
and, under the charge of the trial judge, if the 
jury so found, they were obliged to render a 
verdict in favor of the defendant, regardless of 
11egligence, if tl1ere ,vas any, on the part of the 
flefendant. 

The trial judge properly charged the jury that 
there co·uld be no recovery if there was negligence 
on the part of the deceased ,vhich proxi1nately con-
tributed to the accident (p. 157, lines 1-15). 

}1.,or all that appears, the jury n1a.y have b·ased 

their verdict in favor of the defendant on the 
ground that there was such negligence on the part 
of the deceased. ,ve, therefore, look at the record 
to see if there was evidence fron1 which the jury 
.1night reasonably have reached such conclusion; 
and ,ve urge, in this connection, that the evidence 
i~ overwhel1ning that the accident was due to the 
(lecedent's own negligence in atte1npting to board 
the train after it had started; if such was the 
fact, then, of course, the plaintiff was not entitled 
to recover, even if there was negligence on the part 
of the defendant's servants. 

I?ollowing is a sun1mary of the evidence which 
\Ve contend den1onstrates that the accident was due 
to the decedent''s o,·vn negligence: 

Offioer DeVries. After the conductor had given 
the signal to start, he said he looked up and down 



''to see if everything was clear''; at that time the 
train was pulling out; he saw a man running up 
the platform from Jefferson Street; the officer ran 
towards him, but he was too late. 

"He jun1ped on this train, or attempted to jump 
on it, and I noticed he didn't get on. He held his 
grip on the handle of the train, but his legs kept 
dangling around * * *. I watched him holding 
his grip until he could, as long as he could hold 
it, and the 1nan fell" (p. 47, lines 10-30). 

On cross-examination he said that when he saw 
this 1nan running up the platform the train was 
'~going at a fairly good rate of speed," and was 
"partly out" of the station ( p. 57, lines 30-35) . 

The witness ran towards him to try to stop hi1n 
fron1 attempting to jump on the train and went 
about 30 feet, but still had about 30 feet n1ore to 
go ( p. 58, lines 10-20) . 

The n1an atte1npted to get on the rear end of the 
third coach ( p. 60, line 20; p. 61, line 38) ; this 
rear end was a.bout at the end of the waiting roon1 
while the train '\\Tas standing (p. 62, line 5) ; it 
n1oved about 90 feet to the point where the decedent 
attempted to get on the train (p. 63, lines 1-5). 

Officer Evansky. ,vas on duty as traffic officer at 
the corner of Jefferson S.treet and ~Iain Avenue, on 
the ,vest side of llain Avenue outside of the railroad 
gates ( p. 68, lines 1O-~0). The train had stopped; 
the officer had his back to it; there were two women 
\\·ith bah .· carriages near the crossing gate and 
one of the1n screa1ned as the train was pulling· out . 

. , I sa" this n1an failing off the train, off the 
right side of the train, and I run to him and tried 
to help hbn "' ( p. 69, lines 25-32). 

\.t that ti1ne the train was passing over the croRs-
ing lP· 70, line 28). 



Did not see decedent until one of the won1en 
shouted and attracted his attention. He then 
turned and saw a n1an falling off the train. Does 
not know whether he boarded the train while it 
,vas standing still ( p. 71, lines 20-30) . 

Officer Delaniey. "Tas directing traffic at East 
~Iain Avenue and Jefferson Street, on the west-
bound side of the railroad tracks (p. 113, lines 10-
25) ; train stopped with the engine just north of 
the Jefferson Street crossing ( p. 113, line 35). A 
n1an got off a bus and a n1an "darted across the 
street." He went in front of the engine and ran 
up the platform. The train ca111e to a sudden stop, 
(p. 114, lines 1-25). 

At the time this n1an ran in front of the engine it 
was "just starting to roll" ( p. 114, line 38). At 
the time the n1an ran in front of the engine it "'"as 
not then n1oving, but it moved just as he went 
around it ( p. 117, lines 20-25). 

Dr. Katzin. Boarded the train at Passaic, being 
one of the last passengers to enter the smoker; took 
a seat near the front end of the ear towards the 
engine and opened the windo,v and looked out. 
Saw people running fro1n busses. 

Saw a n1an grab the front handle of either the 
·second or third car back. "The train was, a.t that 
tiute, in n1otion and he tried to get on'' (p. 89, lines 
10-20). 

,,ritness ,vatched hin1 to see if he was going to 
proceed and a 11101nent after saw hi111 sliding under 
the \\Theel and the witness hollered to stop the train 
( p. 89, lines 25-30). 

On cross-exa1nination he said that he was curious 
to see whether the n1an did get on the train and 
he leaned out of the window and turned around to 
look ( p. 9'3, lines 20-30) . 

In ans,ver to a question by the court, witness 
said he ,vas '"su1~e" that the train ,vas in motion 
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and the 1nan was running alongside of it befor(} 
he grabbed the handle ( p1

• 101, lines 1-15). 
Burhorn'J flagman at the Jefferson Street cross-

ing. "r as standing in the middle of the west-
bound track when the 215 eastbound train can1e 
into the station ( p. 73, lines 20-40). A man ran 
around in front of the engine; at that time the 
engine had just started (p. 7 4, lines 1-15). 

"The engine started 11p after he run around" ( p. 
77, line 38). · 

'fhis man ,vas the n1an that was in the accident 
because he sa,v the a1nbulance afterwards (p. 79, 
line 15). Did not see hi111 trying to get on or fall 
off ( p. 79, line 20). 

Paulito) trackman. Duty was to clean the plat-
for1u at Passaic (p. 129, lines 1-20). He described 
""hat he saw of the accident as follows: 

"'Train comes and I stop,ped, and the peo-
ple that was in the train is come down and 
the rest of the people is gone. After the 
train started come one man this side, and I 
said, 'Don't you-!' He said, 'Oh, you go 
hell!' He don't catch him, he try to catch 
him and he go down underneath the step. 
That is all" ( p. 129, lines 25-30). 

This n1an came from Jefferson Street in front of 
the engine ( p. 1:31, lines 10-20). 

Then the train started and he wanted to jun1p. 
,, itness said, "Don't you ju1np,'' to which the man 
replied, ''You go hell"; he tried to jump and fell 
do,vn (p. 1:32, lines 1-10). 

The engineer ,vas observing the signal ahead of 
hiu1, as his train stood at the station, and knew 
nothing of the accident until he received the stop 
·ignal ( p. 80, lines 20-30) ; he sa,v t\\"O or three 
n1en -" ·un across" in front of the ngine and also 

,v .. loa l of th~1n" run to,vards the station, but 
h did not kno\\T ,v here thev ,rere going ( p. 83, 



lines 30-40; p,. 8-4, lines 10-30). His duty was to 
start when he received the signal, and he accord-
ingly did not turn to watch the people on the sta-
tion platforn1 ( p,. 85, lines 30-40). 

Firernan Blaui,elt did not see the accident ( p. 
124, lines 30-40). 

C''onductor Wyn1ie knew nothing of the decedent's 
attempt to boa.rd the train until one of the pas-
Rengers raised the window and "watched" a.nd 
beckoned to him and said son1ebody was trying to 
board the train; thereupon the conductor reached 
up to pull the whistle, and it was, pulled by the 
bagga.ge-1naster and the train sto•pped (p. 106, line 
15, to p. 107, line 15). The 1na.n at the ca.r window 
who called the conductor's attention to the de-
cedent's atte111pt to board the train was Dr. Ka.tzin 
( p. 108, lines 1-10). 

Bra ,ken1a.n Daly knew nothing of the accident 
until after the train stopped, and he then got out 
and saw that the decedent was under the wheels 
of the third coach from the head of the train ( p. 
111, lines 1-20). 

Bra.kcuian Leu;-is knew nothing of the accident 
until the train came to a stop after it had proceeded 
two car-lengths. He then got out and saw the 
police officer helping a 1nan ,vho was under the 
\\"heels ( p. 119, lines 20-30). 

Ba.gga.ge-M aster Pa1 sori was looking towards the 
rear of the train when he received the signal fro1n 
the conductor to start the train; he then gave the 
engineer two whistles, and the train started im-
111edia tely ( p. 138, lines 1-2~). 
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His testi1nony continued as follows: 

"'Q. Then, what next happened, as you ob-
served? A. While I was 8tanding inside of 
the baggage car, a.s we pas8ed over the J ef-
ferson Street crossing, I noticed the traffic 
officer looking toward the center of the train, 
and I looked to see ,vhat he was looking at; 
just as I looked out this n1an 1nade a grab 
for the grab handle down the train and fall 
do,vn partly to the wheels. 

(~. Yon say you looked back to,vard th() 
rear of the train ,vhen vou sa,v the officer t, 

looking in that direction? A. Yes, sir. 
Q. Did he or not get hold on the grab 

handle·? A. He got a hold of it, yes. 
Q. ,,.,,here ,vas he with respect to the vari-

ous co,aches on the train? A. He was, I 
. hould judge, between the seco1Hl and third 
car on the train. 

Q. When he n1ade his grab for the grab 
handle and got a hold of it, did he get his 
foot up on the steps of the train--of the car·? 
}\. I don't think that they ,vere up on the 
steps. 

Q. Did you see hin1 drag at a]]·? A .... \ 
little bit, not very fur. 

<i. l)id J·ou, or not, see hint running or 
,, alking·? ... \.. I didn't see hi111 running, uo, 
l·ecause I gave the engineer the signal a1Hl 
he stopped innnediately'' ( p. 138, line 30" 
top.13B, line20). 

On cross-exan1ination he said the train had trav-
eled about 75 or 80 feet before he observed the 
decedent ( p. 142, lines 5-30). 

He did not see anybody run in front of the en-
~ine as he ""as looking back towards the conductor 
as the train stood at the station (p. 144, lines 1-
30). 

The te . tin1on, ,. of plaintiff's witnesses Burns and 
Heller " ~as to the effect that at the time the de-
cedent atte1npted to board the train it was the11 
standing ( p. 25, line 40 : r . 36, line 20 ) . 
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There ,vas, however, ab,undant testimony fron1 
whieh the jur ·y 111ight well have found that the 
decedent did not attempt to board the train until 
after it had started, and if such was the fact, then 
the plaintiff was barred of reco,very. This was one 
of the questions submitted to the jury by the trial 
judge and as there was- evidence to sustain the 
conclusion that the accident was ca.used by the 
contributory negligence of the decedent in attempt-
ing to board the train while it was in 1notion, it 
111ay well be that the jury based their verdict in 
favor of the defendant on that ground, and, hence, 
the error, if there was any, in refusing to submit 
to the jury certain questions of negligence on the 
part of the defendant, did not affect the substan-
tial rights of the plaintiff. 

POINT VI. 

Verdict should have been directed in favor of 
the defendant, and, hence, the error, if there 
was any, on the part of the trial judge in his 
charge to the jury, did not injuriously affect 
the substantial rights of the plaintiff. 

"\\Te have shown under Points III and IV that 
the evidence was insufficient to require the trial 
judge to sub1nit to the jury as question of fact the 
theories of negligence which are the subject of 
con1plaint on this appeal. 

We now go a step further and say that in any 
event the plaintiff was not har1ned, for the reason 
that the defendant was entitled to have a verdict 
directed in its favor. 

The re1naining question which was subn1itted to 
the jury ,vas whether there was negligence on the 
part of the defendant as to the n1anner in which 
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the train started. The trial judge took the view 
that the jury had a right to consider whether the 
defendant was negligent 1nerely by reason of the 
fact that the train may have started with a "severe'' 
jerk, so as to cause the defendant to lose his bal-
ance ( p. 152, lines 30-40; p. 1;)5, lines 30-40). 

But it is well settled that a railroad con1pany 
is not responsible for the jerks that are ordinarily 
incident to careful operation, and that there is no 
fart question on this subject unless the evidence 
Hhows that the jerk was unusual. 

A reePnt deeision of the United States Supren1e 
( 

1ourt in which this question has been considered 
is (Jul/, etc., R. Co. v. ll'ells, 5 U. s .. Adv. Ops. 
(,.Jan. 16, 1928), p1• 152. 

In that case it was held that the jury should 
have been instructed to find for the defendant, on 
the gro11nd that the contention that the injury was 
eaused by the negligence of the engineer in start-
ing the train ,vas "without any substantial sup-
port.'' This conclusion was reached notwithsta.nd-
i ng the fact that the plaintiff ( who ,vas e1nployed 
as a hraken1an) testified that the t:rain started 
"~ith a ''severe je1·k" sneh as he had never before 
experienced. 

In the present rase there ,vas no pretense that 
the train started in any other than the usual 1nan-
ner-,vhich necessarily involves sorne kind of a 
jerk. 

The jerk theo1J was interjected into the case by 
the rebuttal testiuiony of the ,vitness Burns. Coun-

. se I for plain tiff presented the question in this ""ay : 
I>id not train start ",vith a terrific jerk'~ l p. 145, 
line 20). After objection the question was then 
asked: ""DeHcribe the n1anner in ,vhich it started'?'' 
to "hich the witness replied, "'\rhy, it just niade a 
little jun1p right up, just like releaHing the brakes'' 
( p. 1 -1:i, line :12 J. 
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And immediately a.f ter the answer the testi1nony 
continued as follows: 

"'rhe Court: As it always does? 
The Witness: "\iVell, n1ostly, as all trains 

do. 
The Court: All right. 

Q. Was there anything a.b,norn1al about 
that? A. Why, it wasn't no more than so•nH~ 
trains do; some trains start very easy and 
Rome trains don't. 

Q .. Was this easy or was it- A. It wa~ 
just like letting loose on the brakes that had 
been tightened up too tight. 

Q. Was it a nor1nal jerk or a terrific jerk, 
or what kind of a jerk was it? 

1\Ir. Selser: I object to that. 
The Court: I will allow it . 

. i\.. It was just a sudden jerk" ( p. 1-1-5, 
line 3:3, to p. 146, line 18). 

If this were the only evidence in the case on this 
point, we submit the trial judge should not have 
submitted to the jury whether there was any negli-
gence in the starting of the train, as if the brakes 
were being released-"mostly, as all trains do." 

There was, however, other evidence which shows 
conclusively (if there was any doubt about the 
point) that the train started smoothly and in the 
usual way. 

Engineer Hunt said: 

"It ( the train) started very easily, with-
out a jerk; there ,vas no jerk at all, went out 
of there very easily; I was going at the rate 
of about six 1niles an hour when I got the 
,vhistle to stop'' ( p. 81, lines 12-18). 
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Fireman Blauvelt testified: 

"By the Court. 
(l. How did your engine start after the 

fitop in the station, just before you got the 
final bell to stop? A. It started the sa1ne as 
all engines started, just natural. 

Q. Tell us ho,v that i8. A. Just naturally, 
rnoved out just slowly. 

Q. Was there any jerking about it? A. 
:No, sir; none whatever" ( p. 123, lines 10-20). 

Mr. DeWolf, who was employed by the defend-
ant as a hostler, and who was riding in the train 
a~ a passenger, said : 

HQ. Just describe, if you please, the n1an-
ner in which it started out of the station, 
ns to ,vhether or not it jerked or jolted. A. 
The train did not jerk; \\"hen it pulled out 
of the station it n1oved out ver·y ~moothly 
and it 1noved pos8ibly t,vo or t,vo and a half 
ear lengths when it ca1ne to a sudden stop'' 
( p. 12 H, 1 in es 1-10 ) . 

Under this evidence, there \\"as no question of 
fact for the jury ,vith respect to the n1anner in 
,vhich the train was started from the- station. 

In Rochat, ad1n1·. v. orth Hudson Oou,nty Ry. 
(fo.J 49 N. J. L. 445, the Court of Errors and Ap-
peals held that there was no negligence on the part 
of a driver of a horse car, it appearing that he 
"rhipped a pair of his horses when about to start 
a car full of passengers, for it did not appear that 
there \\·as anything unusual in the manner in which 
the horses " ·ere "hipped or in the starting of the 
car. 

In C 01 kh ill v. The Oanzden & Subu ,rban Ry. Oo.J 
69 •. J. L. B7, that rule was applied to the opera-
tion of a street railway car. 
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In Ra,oober v. Public Service Ry. Co.) 89· N. J. 
L. 366, at p. 367, the Court of Errors and Appeals 
sa.id: 

"\,Te think this judg111ent canno,t be sus-
tained. There is no proof that the jerk of 
which plaintiff co111plains was abnor1nal, or 
anything more than was 1nerely incidental 
to the proper operation of the car. Conse-
quently, no negligence was- shown which ren-
dered the defendant co1npany responsible for 
plaintiff's injury.'' 

The plaintiff, fuerefore, is not in any position to 
complain of the verdict in favor of the defendant. 
As was said in the case of J orrilan. v. Tea.neck) 5 
Misc. 556: 

"This being true we think the question 
presented in the court below beca1ne one of 
law and not of fact, and that under the law, 
as we find it, it was the duty of the trial 
judge to have directed a. verdict for the de-
fendant. If, instead of doing so, he sub-
1nitted the case to the jury for its deter1nina-
tion, and the jury found as the judge would 
have been obliged to do, the error beco1nes 
hru.~1nless, and of the result the plaintiff has 
no right to co111plain. '' 

CONCLUSION. 

For the above reasons, the judgment in favor 
of the defendants should be sustained. 

HOBART & MINARD, 
Attorneys for Defendants-Appellees. 

GEORGE S. HOBART, 

JOH E. S,ELSER, 
of Counsel. 
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