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N otice o f A ppeal and R easons. 

( F i l e d  J a n u a r y  2 2 d , 1 9 1 8 .)

N E W  J E R S E Y  S U P R E M E  C O U R T . 

Mo n mo u t h  Co u n t y ,
Id

Jac o b Ca s t e l b a u m,
P la in t i f f -A p p e l le e ,

vs.

A c t i o n  a t  L a w .
 ̂N o t ic e  o f  A p p e a l  

a n d  R e a s o n s .

David  W o l f s o n ,
P ia i  n t i f f -D e f  en d  a n t .

20

T o  Geo r g e  W . Je n k in s , J r .,

A t t o r n e y  f o r  th e  A p p e l le e .

Ta k e  Not ic e  t h a t  th e  a p p e l la n t ,  D a v id  W o l f  s o n , 
a p p e a ls  t o  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  in  th e  
la s t  r e s o r t  in  a l l  ca s e s  in  N e w  J e r s e y  f r o m  th e  w h o le  
o f  th e  ju d g m e n t  e n te r e d  in  th is  ca u s e , a n d  th a t  th e  
f o l l o w in g  a re  th e  g r o u n d s  u p o n  w h ic h  th e  a p p e a l 
w a s  ta k e n  b y  th e  d e fe n d a n t  f r o m  th e  w h o le  o f  th e  

ju d g m e n t  e n te r e d  t h e r e i n :

1. B e c a u s e  th e  C o u r t  a d m it t e d  in  e v id e n c e  a  t r a n -
s c r ip t  o f  p le a d in g s  a n d  a  c e r t i f ic a t e  o f  ju d g m e n t  

m a rk e d  “ E x h ib i t  C .”

JO

2. B e c a u s e  th e  C o u r t  p e r m it t e d  th e  p la n t i f f ’ s  
c o u n s e l  t o  r e a d  t o  th e  J u r y  th e  t r a n s c r ip t  o f  th e  
p le a d in g s  m a r k e d  “ E x h ib i t  D . ” 40



N o tic e  o f  A p p ea l and R ea son s

3. B e c a u s e  th e  C o u r t  o v e r -r u le d  th e  f o l lo w in g  
q u e s t io n  t o  th e  w itn e s s , J a c o b  C a s te lb a u m :

“ W a s  a n y t h in g  s a id  a b o u t  th e  in te r e s t  at 
th e  t im e  o f  th e  e x e c u t io n  o f  th e  a g re e m e n t  

jQ  w ith  W o l f  s o n ? ”

4. B e c a u s e  th e  C o u r t  o v e r -r u le d  th e  o f fe r  o f  e v i-
d e n c e  m a d e  b y  th e  d e fe n d a n t ’ s  c o u n s e l ,  a s  f o l l o w s :

“ M r . B r o w n  : I  m ig h t  s a y , in  o r d e r  t o  sa v e  
t im e , th a t  I  h a v e  s e v e r a l q u e s t io n s  t o  p u t  t o  
th is  w itn e s s  (m e a n in g  J a c o b  C a s t le b a u m ).  
N o w , in  r e g a r d  t o  th e  c o n v e r s a t io n  th a t  w a s  
h a d  a t  th e  t im e  o f  th e  e x e c u t io n  o f  th is  ag ree - 

2̂  m e n t— I  m e a n  th e  a g r e e m e n t  u n d e r  d a te  o f
D e c . 2 1 , a s  t o  w h a t  in te r e s t , i f  a n y , o r  w h a t  
p a r t  o f  th e  in te r e s t , i f  a n y , s h o u ld  b e  a s -
s u m e d  o r  p a id  b y  th e  d e fe n d a n t ,  a n d  i f  y o u r  
H o n o r  o v e r -r u le s  th e  sa m e —

T h e  C o u r t  : Y e s , I  a m  in c l in e d  t o  d o  th a t  
a n d  a n  e x c e p t io n  is  g r a n te d  a s  t o  th e  o ffe r .

M r. B r o w n  : I  w i l l  m a k e  th e  o f fe r  la t e r  o r  
n o w  w h ile  th e  w itn e s s  is  h ere .

T h e  C o u r t :  Y o u  n o w  a sk  t o  e x a m in e  th e  
w itn e s s  a lo n g  th e s e  l in e s ?

M r . B r o w n :  Y e s .
T h e  C o u r t  : A n d  th e  C o u r t  o v e r -r u le s  th a t  

r e q u e s t  a n d  a n  e x c e p t io n  t o  th a t  r u l in g  w il l  
b e  n o t e d .”

5. B e c a u s e  th e  C o u r t  o v e r -r u le d  th e  d e fe n d a n t ’ s 
m o t io n  f o r  a n o n -s u it .

6. B e c a u s e  th e  f o l l o w in g  q u e s t io n  t o  th e  w itn ess , 
D a v id  W o l f s o n ,  w a s  o v e r -r u le d  :

40
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A n d  w a s  th e r e  a n y t h in g  s a id  a t  th e  
t im e — (t h i s  is  t o  g e t  in  o n  r e c o r d ) .  W a *  
th e r e  a n y t h in g  s a id  a t  th e  t im e  th is  a g r e e -
m e n t  w a s  e x e c u te d  b y  y o u ,  o r  a b o u t  th e  t im e  
y o u  s ig n e d  i t  in  r e g a r d  t o  th e  in te r e s t  o n  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ’ s  m o r t -  

g a g e ? ”

7. B e c a u s e  th e  t r ia l  J u d g e  r e fu s e d  t o  c h a r g e  th e  
J  u r y  as  r e q u e s te d  b y  th e  d e fe n d a n t ,  as  f o l l o w s :

F ir s t  req u est to c h a rg e : T h a t  i f  th e  J u r y  
f in d s  f r o m  a l l  th e  t e s t im o n y  in  th e  ca s e  th a t  
th e  a g re e m e n t  b e tw e e n  th e  p la in t i f f  a n d  d e -
fe n d a n t  w a s  th a t  th e  d e fe n d a n t  s h o u ld  n o t  
p a y  th e  in t e r e s t  o n  th e  c h a t t e l  m o r tg a g e , g o  
th e n  th e y  s h o u ld  f in d  f o r  th e  d e fe n d a n t .

S econ d  req u est to  c h a rg e : I f  th e  J u r y
f in d s  th e r e  w a s  a n  a c c o r d  in  s a t is fa c t io n  b y  
th e  p la in t i f f  a c c e p t in g  th e  m o n e y s  o f  th e  
R u b s a m  a n d  H o r r m a n n  B r e w in g  C o m p a n y , 
in  fu l l  s e t t le m e n t  o f  a l l  c la im s  a g a in s t  t h e  
d e fe n d a n t ,  th e y  s h o u ld  f in d  f o r  th e  d e fe n d -

a n t.

Third req u est to c h a r g e : I f  th e  J u r y
s h o u ld  f in d  th e r e  w a s  a n  a c c o r d  in  s a t is fa c -
t io n  b y  s u r r e n d e r in g  th e  c h a t te l  m o r tg a g e  
e n d o r s e d  f o r  c a n c e l la t io n ,  th e y  s h o u ld  f in d  

f o r  th e  d e fe n d a n t .

F ifth  req u est to c h a r g e : I f  th e  J u r y
s h o u ld  f in d  th a t  th e  p la in t i f f  a c c e p te d  th e  
p r in c ip a l  o f  th e  m o r tg a g e , in  s e t t le m e n t , t h e y  
s h o u ld  f in d  f o r  th e  d e fe n d a n t .

S ixth  req u est to  c h a rg e : T h e  J u r y  s h o u ld  
f in d  f o r  th e  d e fe n d a n t ,  a s  th e  p la in t i f f  d id



4

N o tic e  o f A p p ea l and R ea so n s

n o t  m a k e  a  r e a s o n a b le  e f fo r t  t o  p r e v e n t  th e  
lo s s  w h ich  he c o m p la in s  o f .

8. B e c a u s e  th e  C o u r t  c h a r g e d  th e  J u r y  a s  f o l -
lo w s , o v e r  th e  o b je c t io n  o f  th e  d e fe n d a n t :

10 “ G e n t le m e n , th e  fa c t s  w h ich  th e  p la in t i f f
in  th is  c a s e  r e l ie s  u p o n  t o  m a k e  h is  ca s e  a re  
p r a c t i c a l ly  u n d is p u t e d .”

a n d  a g a in  t o  th a t  p a r t  o f  th e  C o u r t ’ s c h a r g e , as 
f o l l o w s :

“ A n d  th is  sa m e  q u e s t io n  w h ic h  is  h e re  
ra is e d , h a s  b een  b e fo r e  o n e  o f  th e  J u s t ic e s  o f  
th e  S u p r e m e  C o u r t  in  th is  v e r y  ca se , a n d  he 
h a s  sa id , a s  y o u  h e a rd  s u g g e s te d  d u r in g  th e  
a r g u m e n t , th a t  th e  a s s u m p t io n  o f  th e  a ss ig n - 

20  m e n t  b y  th e  d e fe n d a n t  o f  th e  s a id  m o r tg a g e
th e r e in  r e fe r r e d  to ,  c a r r ie s  w ith  i t  b y  im p l i -
c a t io n  o f  la w , th e  a s s u m p t io n  o f  p a y m e n t  b y  
th e  d e fe n d a n t  o f  a l l  in te r e s t , b o th  a c c r u e d  
a n d  a c c r u in g .  T h e r e fo r e ,  s o  f a r  a s  th is  ca se  
is  c o n c e r n e d , w h e n  th e  p la in t i f f  a s su m e d  th e  
d e fe n d a n t ’ s  c h a t t e l  m o r tg a g e  t o  th e  P e te r  
B r e id t  B r e w in g  C o . h e  a s s u m e d  th e  p a y m e n t  
o f  e v e r y th in g  th a t  w a s  d u e  u p o n  it ,  a n d  
u p o n  f a i lu r e  t o  p a y  it ,  he  a s su m e d  su ch  ad - 

80  d it io n a l  e x p e n s e  a s  w a s  in c id e n t  t o  h is  f a i l -
u r e ;  th a t  is , s u ch  as  th e  e x p e n s e  o f  th e  c o l -
le c t io n  o f  th e  a m o u n t  d u e  u p o n  th e  c h a tte l 
m o r tg a g e , w ith  in te r e s t  a n d  e x p e n s e  o f  c o l -
l e c t io n .”

T H O M A S  B R O W N ,
A t t o r n e y  f o r  A p p e l la n i .

S e r v ic e  o f  a c o p y  o f  th e  w ith in  r e a s o n s  a n d  n o t ic e
is  h e r e b y  a c k n o w le d g e d  th is  1 2 th  d a y  o f  N o v e m b e r ,
1917 .

40
G E O R G E  E . J E N K I N S O N ,  J r .,  

A t t o r n e y  o f  A p p e lle e .



F u rth er Reason, on Appeal»

(F il e d  Fe b r u a r y  1st , 1918.)

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

Jacob  Ca s t e l b a u m ,
P la in t i f f -A p p e l le e ,

VS,

D a v id  W o lf so n ,
Defendant-Appellant.

*0

► O n  A p p e a l  
F u r t h e r  R e a s o n

'20

T o  H a r r y  Ca s t e l b a u m ,

A t t o r n e y  f o r  th e  A p p e l l e e :

Ta k e  No ti c e  t h a t  th e  f o l l o w in g  is  a  fu r th e r  
g r o u n d  u p o n  w h ic h  th e  a p p e a l  w a s  ta k e n  b y  th e  
d e fe n d a n t  f r o m  th e  w h o le  o f  th e  ju d g m e n t  e n te r e d  

in  th e  a b o v e  c a u s e :
B e c a u s e  th e  H o n o r a b le  Ch a r l e s  W . Pa r k e r , o n e  

o f  th e  J u s t ic e s  o f  th e  S u p r e m e  C o u r t  o r d e r e d  a n d  
d e te r m in e d  th a t  th e  a s s u m p t io n  o f  th e  C h a t te l  
M o r tg a g e  r e fe r r e d  t o  in  th e  C o m p la in t ,  c a r r ie s  
w ith  i t  b y  a p p l i c a t io n  o f  la w  th e  a s s u m p t io n  o f  
p a y m e n t  b y  th e  d e fe n d a n t  o f  a l l  in t e r e s t ,  b o t h  a c -

c r u e d  a n d  a c c r u in g  th e re o n .

Y o u r s  r e s p e c t fu l ly ,

T H O M A S  B R O W N ,
A t t o r n e y  o f  A p p e l la n t .

S e r v ic e  o f  a  c o p y  o f  th e  a b o v e  n o t ic e  i s  a c k n o w l-
e d g e d  t h is  2 9 th  d a y  o f  J a n u a r y ,  1918 .

H A R R Y  C A S T E L B A U M ,
A t t o r n e y  o f  A p p e l le e .  4 0

30
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20

30

(F il e d  D e c . 2 3 , 1 9 1 6 .)  

S U P R E M E  C O U R T  O F  N E W  J E R S E Y ,  

Mo n mo u t h  Cir c u it .
10

Jacob  Ca s t e l b a u m ,
P la in t i f f ,

vs.

Da v id  W o l f s o n ,

i- A c t io n  a t  L a w  
C o m p la in t .

D e fe n d a n t .

40

T h e  P la in t i f f  r e s id in g  in  th e  B o r o u g h  o f  H ig h -
la n d s , in  th e  C o u n t y  o f  M o n m o u th , S ta te  o f  N ew  
J e r s e y , s a y s :

F I R S T  C O U N T .

( 1 )  O n  o r  a b o u t  th e  2 7 th  d a y  o f  D e ce m b e r , 
1 9 1 5 , th e  P la in t i f f  w a s  th e  o w n e r  o f  a  c e r ta in  
s a lo o n  b u s in e s s , t o g e t h e r  w ith  th e  g o o d -w i l l  a n d  
s to c k  in  tr a d e , w h ic h  s a id  b u s in e s s  w a s  lo c a te d  on  
p r e m is e s  a t  35 1  P r o s p e c t  S tr e e t , in  th e  C it y  o f  
P e r th  A m b o y ,  N e w  J e r s e y .

( 2 )  O n  o r  a b o u t  th e  2 7 th  d a y  o f  D e ce m b e r , 
1 9 1 5 , th e  p la in t i f f  e n te r e d  in t o  a n  a g re e m e n t  w ith  
o n e  D a v id  W o l f s o n ,  w h e r e b y  th e  s a id  D a v id  WTo lf -  
s o n  a g re e d  t o  p u r c h a s e  s a id  b u s in e s s , g o o d -w i l l  a n d  
s to c k  in  t r a d e  f o r  th e  c o n s id e r a t io n  o f  $ 2 ,5 0 0  to  
b e  p a id  t o  c o m p la in a n t  in  ca s h , a n d  in  a d d it io n  
t h e r e t o  a s s u m e d  th e  p a y m e n t  o f  a  c h a t te l  m ort-
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g a g e  th e n  h e ld  b y  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  o f  E l iz a b e th , c o v e r in g  f ix tu r e s  a n d  s to c k  in  
t r a d e , lo c a t e d  in  s a id  p r e m is e s , w h ic h  s a id  a g r e e -
m e n t  is  a n n e x e d  h e r e to  a n d  m a r k e d  “ E x h ib i t  A ” , 
a n d  p la in t i f f  b e g s  le a v e  t o  r e fe r  th e re to .

10
( 3 )  T h a t  o n  J u ly  2 8 , 1 9 1 6 , th e  s a id  P e t e r  

B r e id t  B r e w in g  C o m p a n y  in s t i tu te d  a  s u it  a g a in s t  
th e  s a id  p la in t i f f ,  in  th e  S u p r e m e  C o u r t  o f  N e w  
J e r s e y  o n  a  n o te  o f  $ 9 0 0 , t o g e th e r  w ith  in t e r e s t  
f r o m  A p r i l  7 , 19 1 1 , w h ic h  s a id  n o t e  w a s  th e  o r i g -
in a l  o b l ig a t io n  o f  th e  c h a t t e l  m o r tg a g e  a fo r e s a id ,  
th e  s a id  c h a t t e l  m o r tg a g e  b e in g  g iv e n  a s  c o l la t e r a l  
s e c u r it y  a n d  b e in g  th e  s a m e  c h a t te l  m o r tg a g e  a s -
su m e d  b y  th e  d e fe n d a n t ,  a n d  o n  O c t o b e r  1 7 , 191 6 , 
r e c o v e r e d  ju d g m e n t  a g a in s t  t h e  s a id  p la in t i f f  f o r  20 
th e  s u m  o f  $ 1 ,1 9 7 .6 0  d a m a g e s  a n d  $ 5 7 .1 6  c o s ts , 
m a k in g  a t o t a l  o f  $ 1 ,2 5 4 .7 6 . T h e  p a y m e n t  o f  th e  
p r in c ip a l  a n d  in te r e s t  o f  th e  s a id  c h a t t e l  m o r t -
g a g e  wTa s  r e q u e s te d  b y  th e  s a id  p la in t i f f  o f  th e  
d e fe n d a n t ,  a n d  r e fu s e d  b y  h im  a t  th e  in s t i tu t io n  
o f  th e  a b o v e  s u it . T h e  s a id  d e fe n d a n t  o n  o r  a b o u t  
N o v e m b e r  1 0 th  p a id  th e  p r in c ip a l  o f  s a id  ch a t te l  
m o r tg a g e  b u t  h a s  r e fu s e d  a n d  s t i l l  c o n t in u e s  t o  r e -
fu s e s  t o  p a y  th e  in te r e s t  o n  s a id  c h a t t e l  m o r tg a g e  

a n d  c o s t s  o f  s a id  su it . 30

( 4 )  T h e  s a id  p la in t i f f  o n  o r  a b o u t  th e  f ir s t  d a y  
o f  S e p te m b e r , 191 6 , in s t itu te d  p r o c e e d in g s  in  th e  
C o u r t  o f  C h a n c e r y  o f  N e w  J e r s e y  t o  e n jo in  th e  
P e te r  B r e id t  B r e w in g  C o m p a n y  f r o m  th e  fu r t h e r  
p r o s e c u t io n  o f  t h e ir  s u it ,  w h ic h  s a id  s u it  w a s  d is -
m iss e d  a n d  th e  s a id  p la in t i f f  in c u r r e d  th e  su m  o f  
$ 5 1 .9 6  c o s ts , w h ic h  p la in t i f f  w a s  o b l ig e d  t o  p a y .

( 5 )  T h e re  is  d u e  a n d  o w in g  f r o m  th e  d e fe n d -  
a n t  t o  th e  p la in t i f f  th e  s u m  o f  $ 3 5 4 .7 6 , b e in g  in -
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te r e s t  o n  th e  c h a t t e l  m o r tg a g e  o v e r  a n d  a b o v e  th e  
p r in c ip a l  a n d  c o s t s  o f  d e fe n d in g  s a id  s u it , a n d  th e  
fu r th e r  su m  o f  $ 5 1 .9 6  c o s t s  o f  th e  s u it  t o  e n jo in  
th e  s u it  o f  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , 
b o th  o f  w h ic h  s a id  su m s  p la in t i f f  w a s  o b l ig e d  t o  

£0 Pa y  f o r  th e  b e n e fit  o f  th e  s a id  d e fe n d a n t .
T h e  p la in t i f f  d e m a n d s  a s  d a m a g e s  th e  a m o u n t  

d u e  f o r  m o n e y s  e x p e n d e d  b y  h im  u p o n  th e  b re a ch  
o f  th e  c o v e n a n t  o f  s a id  d e fe n d a n t  t o  p a y  th e  s a id  
o b l ig a t io n s ,  b e in g  th e  su m  o f  $ 4 0 6 .7 2 , b e s id e s  in -
te r e s t  f r o m  O c t . 17 , 191 6 .

S E C O N D  C O U N T .

( 1 )  T h a t  o n  o r  a b o u t  th e  2 7 th  d a y  o f  D ecem - 

2 0  ^e i*’  th e  p la in t i f f  e n te r e d  a n  a g r e e m e n t  w ith
D a v id  W o l f s o n ,  th e  d e fe n d a n t ,  w h e r e b y  th e  sa id  
D a v id  W o l f s o n  a g r e e d  t o  p u r c h a s e  s a id  b u s in ess , 
g o o d -w i l l  a n d  s to c k  in  t r a d e  f o r  th e  c o n s id e r a t io n  
o f  $ 2 ,5 0 0  t o  b e  p a id  t o  th e  p la in t i f f  in  ca s h , a n d  in  
a d d i t io n  th e r e t o  th e  s a id  d e fe n d a n t  a s s u m e d  th e  
p a y m e n t  o f  a c h a t t e l  m o r tg a g e  th e n  h e ld  b y  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  in  th e  s u m  o f  $900  
w ith  in te r e s t  a t  6 %  c o v e r in g  f ix tu r e s  lo c a te d  on  
s a id  p re m is e s , w h ic h  s a id  a g r e e m e n t  is  a n n e x e d  

_  h e r e to  a n d  m a r k e d  “ E x h ib i t  A , ”  a n d  w h ic h  p la in -
t i f f  b e g s  le a v e  t o  r e fe r  th e re to .

( 2 )  O n  th e  s a id  2 7 th  d a y  o f  D e ce m b e r , 1915, 
th e  s a id  d e fe n d a n t  e n te r e d  in t o  p o s s e s s io n  o f  th e  
s a id  b u s in e s s  a n d  c o n d u c t e d  th e  s a m e  f o r  h is  ow n  
u s e s  a n d  p u r p o s e s .

( 3 )  T h e  s a id  d e fe n d a n t  h a s  n e v e r  p a id  a n y  in -
t e r e s t  o n  th e  s a id  c h a t t e l  m o r tg a g e  o f  $90 0 , a l-
t h o u g h  r e q u e s te d  t o  d o  so  o n  n u m e r o u s  o c c a s io n s

*** b y  th e  s a id  p la in t i f f .
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( 4 )  O n  o r  a b o u t  th e  2 3 r d  d a y  o f  N o v e m b e r ,
1 9 1 6 , th e  s a id  d e fe n d a n t  p a id  t o  th e  s a id  P e t e r  
B r e id t  B r e w in g  C o m p a n y  o f  E l iz a b e th  th e  su m  o f  
$ 9 0 0 , b e in g  th e  p r in c ip a l  o f  s a id  c h a t t e l  m o r tg a g e , 
b u t  d id  n o t  p a y  a n y  in te r e s t , a n d  th e  p la in t i f f  w a s  
o b l ig e d  t o  p a y  a c c r u e d  in te r e s t  o n  th e  sa m e , f r o m  

D e c e m b e r  2 7 th , 1 9 1 5 , t o  th a t  d a te .

( 5 )  T h e r e  i s  d u e  a n d  o w in g  f r o m  th e  d e fe n d -
a n t  t o  th e  p la in t i f f  th e  s u m  o f  $ 4 9 .5 0 , b e in g  th e  
s a id  in t e r e s t  f r o m  D e c e m b e r  2 7 th , 1 9 1 5 , t o  N o -

v e m b e r  2 3 , 1916 .
P la in t i f f  d e m a n d s  a s  d a m a g e s  th e  su m  o f  $ 4 9 .5 0 , 

b e in g  m o n e y  a d v a n c e d  t o  th e  u s e  o f  s a id  d e fe n d a n t ,  
b e s id e s  in t e r e s t  f r o m  N o v e m b e r  2 3 , 191 6 .

G E O R G E  E . J E N K I N S O N ,  J R . ,  20
A t t o r n e y  f o r  P la in t i f f .

“ E xh ibit A .”

T H I S  A G R E E M E N T ,  d a te d  th e  2 7 th  d a y  o f  
D e c e m b e r , N in e te e n  H u n d r e d  a n d  F i f t e e n :

B e t w e e n :
J a c o b  C a s te lb a u m , o f  th e  C it y  o f  P e r t h  A m b o y ,  n o  

C o u n ty  o f  M id d le s e x  a n d  S ta te  o f  N e w  J e r s e y , o f  

th e  f ir s t , A N D
D a v id  W o l f s o n ,  o f  th e  C ity  o f  P e r t h  A m b o y ,  

C o u n t y  o f  M id d le s e x  a n d  S t a t e  o f  N e w  J e r s e y , o f  

th e  s e c o n d  p a r t :
W I T N E S S E T H :  T h a t  th e  s a id  p a r t y  o f  th e

fir s t  p a r t  f o r  a n d  in  c o n s id e r a t io n  o f  th e  s u m  o f  
T w e n ty - f iv e  H u n d r e d  D o l la r s  ( $ 2 5 0 0 ) ,  t o  b e  p a id  
in  th e  m a n n e r  h e r e in a ft e r  s e t  f o r t h ,  d o e s  h e re b y

4 0
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a g r e e  t o  s e ll  t o  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  h is  
h e ir s  a n d  a s s ig n s , th e  s a lo o n  b u s in e s s  n o w  b e lo n g -
in g  t o  th e  s a id  p a r t y  o f  th e  f ir s t  p a r t ,  s i tu a te  a t  
N o . 3 5 1  P r o s p e c t  S tr e e t , P e r t h  A m b o y ,  t o g e th e r  
w ith  a l l  th e  s to c k  o f  l iq u o r ,  b e e rs  a n d  c ig a r s  w h ich  

10 a r e  n o w  th e re in , a ls o  in c lu d in g  a l l  f ix tu r e s  w h ich  
a r e  n o w  a  p a r t  o f  s a id  b u s in e s s  in  th e  s a id  s a lo o n , 
th e  a b o v e  f ix tu r e s  b e in g  s u b je c t  t o  a  m o r tg a g e  o f  
N in e  H u n d r e d  a n d  F i f t y  D o l la r s  ($ 9 5 0 )  n o w  h e ld  
b y  th e  P e te r  B r e id t  B r e w e r y , w h ic h  s a id  p a r t y  o f  
th e  s e c o n d  p a r t  a g r e e s  t o  a s s u m e  in  a d d i t io n  t o  th e  
c o n s id e r a t io n  a b o v e  n a m e d .

T h e  s a id  p a r t y  o f  th e  f ir s t  p a r t  h e re b y  a c k n o w l-
e d g e s  th e  r e c e ip t  o f  $ 1 4 5  a s  p a r t  o f  th e  c o n s id e r a -
t io n  o f  th is  a g re e m e n t  ; a ls o  th e  a d d i t io n a l  su m  o f  

2() $ 4 0  f o r  o n e  m o n th ’ s r e n t  e n d in g  F e b r u a r y  1, 1916.
T h e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  is  t o  h a v e  th e  

s p a c e  o f  o n e  y e a r  f r o m  d a te , w ith in  w h ic h  t im e  t o  
r a is e  th e  b a la n c e  o f  s a id  p u r c h a s e  p r ic e ,  a n d  w h en  
th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  h a s  th e  p u r c h a s e  
p r ic e ,  u p o n  f iv e  d a y s ’ w r it t e n  n o t ic e ,  t i t l e  w i l l  be  
p a s se d . D u r in g  th e  t im e  b e tw e e n  th e  s ig n in g  o f  
th e se  p r e s e n ts  a n d  s u ch  n o t ic e ,  th e  s a id  p a r t y  o f  
th e  s e c o n d  p a r t  is  t o  c o n d u c t  th e  s a lo o n  a n d  is  
t o  p a y  th e  m o n th ly  r e n t  o f  $ 4 0  p e r  m o n th , p a y - 

30 a b le  in  a d v a n c e , u n t i l  M a y  1st, 19 1 6 , a n d  fr o m  
t h a t  t im e  u n t il  th e  e n d  o f  th is  a g r e e m e n t  is  t o  p a y  
a t  th e  r a te  o f  $ 5 0  p e r  m o n th , p r o v id e d  th e  s a le  
is  n o t  c o n s u m m a te d  b y  t h a t  t im e . F r o m  th e  d a te  
o f  th e  c o n s u m m a t io n  o f  th e  s a le  th e  s a id  p a r t y  o f  
th e  f ir s t  p a r t  a g r e e s  t o  e x e c u te  a  le a s e  f o r  n o t  m o re  
th a n  5 y e a r s  a t  th e  m o n t h ly  r e n t , p a y a b le  in  a d -
v a n c e , o f  $ 5 0  p e r  m o n th  f o r  th e  p r e m is e s  f o r  th e  
f ir s t  y e a r  f r o m  d a te , a n d  $ 6 0  p e r  m o n th  f o r  th e  
b a la n c e  o f  th e  p e r io d .

4 0  T h e  s a id  p a r t y  o f  th e  s e co n d  p a r t  s h a ll , u n til
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th e  c o n s u m m a t io n  o f  s a id  sa le , p a y  a l l  e x p e n s e s  
a n d  b e  l ia b le  f o r  a l l  b i l l s  c o n t r a c t e d  f r o m  th is  d a te  
in  th e  s a id  s a lo o n  b u s in e s s , a n d  s h a ll  in  a d d it io n  
p a y  th e  s a id  p a r t y  o f  th e  f ir s t  p a r t  1 0 %  o f  a l l  th e  
g r o s s  in c o m e  w e e k ly  a n d  f r o m  a n d  a f t e r  th e  f irs t  
o f  M a y , 19 1 6 , s a id  p a y m e n ts  s h a ll  ce a se . t o

I n  th e  e v e n t  o f  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  
b e in g  u n a b le  t o  c o n s u m m a te  s a id  s a le  o n  o r  b e fo r e  
th e  e x p ir a t io n  o f  th is  a g re e m e n t , th e  s a id  p a r t y  
o f  th e  f ir s t  p a r t  s h a ll  h a v e  th e  o p t io n  o f  r e p a y in g  
t o  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  a l l  p a y m e n ts  
m a d e  o n  a c c o u n t  o f  p r in c ip a l ,  a n d  u p o n  p a y in g  
f o r  a l l  th e  s to c k  o f  l iq u o r s ,  b e e rs , e t c .,  th e n  f o u n d  
u p o n  th e  p r e m is e s , s h a ll  ta k e  p o s s e s s io n  o f  th e  s a id  
s a lo o n  b u s in e s s ;  a n d  t h is  a g r e e m e n t  s n a il  De tn en

o f  n o  e f fe c t . 20
T h e  s a id  p a r t y  o f  th e  f ir s t  p a r t  h e r e b y  a c k n o w l -

e d g e s  th a t  th e  s to c k  o f  l iq u o r s ,  e t c .,  n o w  u p o n  
s a id  p r e m is e s  b e lo n g s  t o  th e  s a id  p a r t y  o f  th e  s e c -
o n d  p a r t ,  a n d  th is  a g r e e m e n t  i s  in  l ie u  o f  a  b i l l  o f  

s a le  f o r  th e  sa m e.
T h e  s a id  p a r t y  o f  th e  f ir s t  p a r t  a g re e s  t o  s ig n  

an  a p p l i c a t io n  f o r  th e  t r a n s fe r  o f  th e  l ic e n s e  f o r  
s a id  p r e m is e s  a f t e r  th e  c o n s u m m a t io n  o f  th is  
a g re e m e n t . S a id  t r a n s fe r  t o  b e  m a d e  a t  th e  c o s t  
o f  th e ' s a id  p a r t y  o f  th e  s e c o n d  p a r t .  :fi!

I N  W I T N E S S  W H E R E O F ,  th e  s a id  p a r t ie s  
h a v e  h e r e u n to  s e t  t h e ir  h a n d s  a n d  s e a ls  t h e  d a y  
a n d  y e a r  f ir s t  a b o v e  w r it te n .

J A C O B  C A S T E L B A U M  
D . W O L F S O N

(L.S.)
(L.S.)

S w o r n  a n d  s u b s c r ib e d  t o  in  th e  p r e s e n c e  o f

H a r r y  Ca s t e l b a u m

F i le d  D e c . 2 3 , 1 9 1 6 .)
40
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( F i l e d  J a n . 4 , 1 9 1 7 .)

N E W  J E R S E Y  S U P R E M E  C O U R T ,

Mo n mo u t h  Co u n t y .

10 ■»—

Jac ob  Ca s t e l b a u m ,
P la in t i f f ,

vs .

D a v id  W o l f so n ,
D e fe n d a n t .

20  --------------------------------------------------------------- '

T h e  d e fe n d a n t  r e s id in g  in  th e  C it y  o f  P e r t h  A m -
b o y , C o u n ty  o f  M id d le s e x , a n d  S ta te  o f  N e w  J e r -
sey , s a y s :

O B J E C T I O N S  I N  P O I N T  O F  L A W .

1. D e fe n d a n t  w i l l  o b je c t  th a t  th e  c o m p la in t  d is -
c lo s e s  n o  c a u s e  o f  a c t io n .  I t  fa i l s  t o  s h o w  in  th e  
f ir s t  c o u n t ,  a c c o r d in g  t o  th e  te r m s  o f  th e  ag ree -O A  / o  o

°  m e n t  m a r k e d  “ E x h ib i t — A ”  th a t  th e  d e fe n d a n t  a s -
s u m e d  th e  in te r e s t  th a t  m ig h t  b e c o m e  d u e  a n d  
p a y a b le  o n  th e  c h a t te l  m o r tg a g e  th e r e in  m e n tio n e d . 
T h a t  th e  d e fe n d a n t  is  n o t  l ia b le  f o r  th e  in te r e s t  
d u e  o n  s a id  c h a t t e l  m o r tg a g e , n o r  th e  p r o m is s o r y  
n o t e  m e n t io n e d  in  th e  f ir s t  c o u n t ,  o f  th e  c o m p la in t ,  
n o r  f o r  th e  c o s t s  o f  th e  p r o c e e d in g s ,  a n d  o th e r  d a m -
a g e s  th e r e in  c la im e d . T h a t  th e  d e fe n d a n t  d id  n o t  
a s s u m e  t o  p a y  a n y t h in g  b u t  th e  su m  o f  $ 9 0 0 .0 0 , 
a c c o r d in g  t o  e x h ib it  “ A ”  r e fe r r e d  t o  in  th e  s e co n d

*  p a r a g r a p h  o f  th e  c o m p la in t ,  a n d  th a t  h e  is  n o t

i-A c t io n  a t  L a w . 
A n s w e r .



13

A n sicer

l ia b le  f o r  th e  in t e r e s t  a c c r u in g  th e r e o n , a s  a l le g e d  

in  s a id  c o m p la in t ,  t o  th e  p la in t i f f .

2. D e fe n d a n t  w i l l  o b je c t  t h a t  th e  d am agesi . 
c la im e d  in  b o th  c o u n t s  o f  th e  c o m p la in t  a re  t o o  r e -
m o te , a n d  th is  d e fe n d a n t  i s  n o t  l ia b le  t h e r e fo r .  10

3. D e fe n d a n t  w il l  o b je c t  th a t  th e  c o m p la in t  a s  
d r a w n  fa i l s  t o  s e t  f o r t h  a  c a u s e  o f  a c t io n ,  in  w h ic h  
th is  d e fe n d a n t  is  l ia b le  f o r  a n y  d a m a g e s  w h a t s o -

ev er .
G E N E R A L  D E F E N S E .

1 T h e  d e fe n d a n t  d e n ie s  th e  t r u th  o f  th e  m a t -
te rs  c o n t a in e d  in  th e  c o m p la in t ,  e x c e p t  so  f a r  a s  
a d m it t e d  in  th e  f o l l o w in g  p a r a g r a p h  o f  t h is  A n -  ^  

sw er .

2. T h a t  th e  d e fe n d a n t  e n te r e d  in t o  a n  a g re e -
m e n t  s u b s ta n t ia l ly  a s  se t f o r t h  in  e x h ib it  “ A  o f  
th e  c o m p la in t ,  w ith  th e  e x c e p t io n  t h a t  th e  c h a t t e l  
m o r tg a g e  th e r e in  m e n t io n e d  o f  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y , th e  d e b t  o f  w h ic h  w a s  t o  b e  
a s su m e d  b y  t h is  d e fe n d a n t ,  w a s  th e  s u m  o f  $ 9 0 0 .0 0 , 
a n d  n o t  $ 9 5 0 .0 0 , a n d  th a t  i t  w a s  th e n  a n d  th e re  
u n d e r s to o d  a n d  a g r e e d  t h a t  th is  d e fe n d a n t  w a s  n o t  ^  
t o  p a y  a n y  in t e r e s t  th a t  m ig h t  h a v e  a c c r u e d  th e re o n .

3. T h a t  th e  d e fe n d a n t  p e r fo r m e d  a l l  o f  th e  m a t -
te r s  a n d  th in g s  r e q u ir e d  o f  h im  b y  th e  a g r e e m e n t  
m a rk e d  e x h ib it  “ A , ”  a n d  a n n e x e d  t o  th e  c o m p la in t  
in  t h is  ca u s e , a n d  d id  t e n d e r  t o  th e  p la in t i f f  f r o m  
t im e  t o  t im e , a n d  h is  a t t o r n e y s ,  th e  s a id  s u m  o f  
$ 9 0 0 .0 0 , a n d  d id  t e n d e r  th e  s a m e  t o  th e  P e t e r  
B r e id t  B r e w in g  C o m p a n y , a s  d ir e c t e d  b y  th e  p la in -
t i f f  a n d  h is  a t t o r n e y ; n e v e r th e le s s , th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y , a n d  th e  p la in t i f f  a n d  h is  a t to r -
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A  nsiver

n ey, r e fu s e d  t o  a c c e p t  s a id  m o n e y s , a n d  t o  s u r r e n -
d e r  th e  c h a t t e l  m o r tg a g e  o f  th e  P e t e r  B r e id t  Brew * 
in g  C o m p a n y  f o r  c a n c e l la t io n ,  u n t i l  th e  s a id  p la in -
t i f f  p a id  th e  in te r e s t  d u e  o n  a  c e r ta in  p r o m is s o r y  
n o te , w h ich  th e  d e fe n d a n t  d id  n o t  a s s u m e  o r  a g ree  

10  t0  P a ;P*

4. T h a t  w h e n  th e  p la in t i f f  r e fu s e d  t o  p a y  th e  
in te r e s t  th a t  w a s  d u e  o n  th e  n o t e  r e fe r r e d  to , in  th e  
t h ir d  p a r a g r a p h  o f  th e  c o m p la in t ,  th is  d e fe n d a n t  
w a s  r e l ia b ly  in fo r m e d  th a t  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y  b r o u g h t  s u it  th e r e o n , b u t  th e  d e fe n d -
a n t  s a y s  t h a t  h e  is  n o t  l ia b le  f o r  a n y  o f  th e  d a m a g e s  
r e c o v e r e d  a g a in s t  th e  p la in t i f f  in  s a id  s u it  a s  th is  
d e fe n d a n t  d id  p a y  th e  su m  o f  $ 9 0 0 .0 0  as  a g re e d

2o  u Po n  f o r  th e  f u l l  p a y m e n t  a n d  s a t is fa c t io n  o f  th e  
c h a t t e l  m o r tg a g e  m e n t io n e d  in  e x h ib it  “ A , ”  a n d  
th a t  u p o n  p a y m e n t  o f  s a id  m o n e y , the s a id  c h a t te l  
m o r tg a g e  w a s  g iv e n  u p  t o  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y , w ith  th e  c o n s e n t  o f  th e  d e fe n d a n t  
a n d  h is  a t to r n e y s .

5. T h a t  th e  s u it  a l le g e d  in  p a r a g r a p h  4 o f  th e  
c o m p la in t  w a s  n e v e r  b r o u g h t  t o  th e  a t t e n t io n  o f  
th is  d e fe n d a n t ,  n o r  w a s  th is  d e fe n d a n t  m a d e  a

.... Pa r t y  th e r e to , n o r  w a s  h e  r e s p o n s ib le  f o r  th e  c o s ts  
th e re in .

6. T h is  d e fe n d a n t  s a y s  th a t  th e  su m  o f  $ 3 5 4 .7 5 , 
c la im e d  in  th e  f i f th  p a r a g r a p h  o f  th e  c o m p la in t  is  
n o t  in t e r e s t  d u e  on  th e  c h a t te l  m o r tg a g e  r e fe r r e d  
t o  in  e x h ib it  “ A , ”  a n d  i t  i s  a  c la im  f o r  w h ic h  th is  
d e fe n d a n t  is  n o t  l ia b le , h e  n e v e r  h a v in g  in c u r r e d , 
n o r  a s su m e d , n o r  a g r e e d , t o ' p a y  th e  sa m e  to  th e  
p la in t i f f  o r  a n y  o t h e r  p e r s o n  o r  c o r p o r a t io n ,  an d  
t h a t  th e  c o s t s  s o u g h t  t o  b e  c la im e d  in  sa id  p a ra -

40
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Answer

g r a p h  is  n o t  a  c la im  w h ic h  t h is  d e fe n d a n t  a s s u m e d  
o r  a g r e e d  t o  p a y .

7. T h e  d e fe n d a n t  a d m its  th e  e x e c u t io n  o f  a  c o n -
t r a c t  s u b s ta n t ia l ly  a s  se t f o r t h  in  e x h ib it  “ A , ”  f ir s t  
p a r a g r a p h  s e c o n d  c o u n t  o f  th e  c o m p la in t  in  th is  
ca u s e , b u t  d e n ie s  th a t  h e  w a s  t o  p a y  a n y  o th e r  
s u m  th a n  th e  su m  o f  $ 9 0 0 .0 0 , w h ic h  s u m  h e  d id  
p a y  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , a n d  
r e c e iv e d  th e  c h a t t e l  m o r tg a g e  d u ly  e n d o r s e d  f o r  
c a n c e l la t io n  a n d  s a t is fa c t io n .

8. T h e  d e fe n d a n t ,  a n s w e r in g  th e  p a r a g r a p h  2,
o f  th e  s e c o n d  c o u n t  o f  th e  c o m p la in t ,  s a y s  th a t  h e  
e n te r e d  p o s s e s s io n  o f  th e  s a id  p r e m is e s  in  s a id  
p la c e  in  th e  m o n th  o f  D e c e m b e r , 1 9 1 5 . ^

9. T h e  d e fe n d a n t  a d m it s  p a r a g r a p h  3  o f  th e  
s e c o n d  c o u n t  o f  th e  c o m p la in t .

10. T h e  d e fe n d a n t  a d m its  p a y in g  th e  su m  o f  
$ 9 0 0 .0 0  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , a t  
th e  s o l i c i t a t io n  o f  th e  p la in t i f f ,  a n d  w ith  th e  u n d e r -
s ta n d in g  th a t  th e  s a m e  w a s  in  f u l l  s a t is fa c t io n  o f  
th e  c la im  o f  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  
a g a in s t  th e  s a id  p la in t i f f ,  a s  f a r  a s  t h is  d e fe n d a n t  
w a s  l ia b le , a n d  th a t  th e  s a id  m o r tg a g e  u p o n  th e  3u  
s a id  p a y m e n t  w a s  e n d o r s e d  a s  b e in g  f u l ly  p a id  a n d  
s a t is f ie d  a n d  d e liv e r e d  t o  th is  d e fe n d a n t  a t  th e  
r e q u e s t  o f  th e  p la in t i f f .

11. D e fe n d a n t  d e n ie s  p a r a g r a p h  5  o f  th e  s e c o n d  
c o u n t  o f  th e  c o m p la in t .

T H O M A S  B R O W N , 
A t t o r n e y  o f  D e fe n d a n t .

40
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Notice o f H earin g  Objections to Com*
plaint.

( F i l e d  M a r c h  28 , 1 9 1 7 .)

S U P R E M E  C O U R T  O F  N E W  J E R S E Y .

10

20

Jac o b Ca s t e l b a u m,
P la in t i f f .

vs.

David  W olfson .

» A c t io n  a t  L aw . 
N o t ic e

D e fe n d a n t .

T o  T h o m a s  B r o w n , E s q .,

A t t o r n e y  f o r  th e  D e fe n d a n t .

S i r :— Ple as e  Ta k e  No t ic e  th a t  o n  S a tu r d a y  th e  
te n th  d a y  o f  M a r c h  N in e te e n  H u n d r e d  S ev en teen , 
a t  te n  o ’ c lo c k  in  th e  f o r e n o o n  o r  a s  s o o n  th e re a fte r  
a s  c o u n s e l  c a n  b e  h e a r d , I  s h a ll  a p p ly  t o  H is  H o n o r , 
C h a r le s  W . P a r k e r ,  o n e  o f  th e  J u s t ic e s  o f  th e  Su- 

8 0  p r e m e  C o u r t  a t  th e  C o u r t  H o u s e , J e r s e y  C ity , N ew  
J e r s e y , t o  h e a r  a n d  d e te r m in e  th e  o b je c t io n s  in  law  
a s  se t  f o r t h  in  th e  A n s w e r  in  th is  ca u s e , a n d  th a t  
a t  th a t  t im e  I  s h a ll  a p p ly  f o r  ju d g m e n t .

R e s p e c t fu l ly  y o u r s ,

G E O R G E  E . J E N K I N S O N ,  J R .,  
A t t o r n e y  f o r  P la in t if f .

io
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D eterm ination  of Objections to Com-
plaint.

( F i l e d  M a r c h  28 , 1 9 1 7 .)  

S U P R E M E  C O U R T  O F  N E W  J E R S E Y .

Jacob  Ca s t e l b a u m ,
P la in t i f f ,

vs. V

Da v id  W o lf so n ,
D e fe n d a n t .

A c t i o n  a t  L a w . 
O r d e r

M o t io n  h a v in g  b e e n  m a d e  b y  th e  p la in t i f f  o n  th e  
10 th  d a y  o f  M a r c h , 1 9 1 7 , b e fo r e  th e  H o n . C h a r le s  
W . P a r k e r ,  o n e  o f  th e  J u s t i c e s  o f  th e  S u p r e m e' i
C o u r t ,  a t  t l ie  C o u r t  H o u s e  in  J e r s e y  C ity ,  N e w  
J e r s e y , t o  h e a r  a n d  d e te r m in e  th e  o b je c t io n s  in  la w  
a s  s e t  f o r t h  in  th e  a n s w e r  in  t h is  ca u s e , a n d  th e  
a r g u m e n ts  o f  c o u n s e l  f o r  th e  p la in t i f f  a n d  d e fe n d -

a n t  h a v in g  b een  h e a rd .
I t  i s  t h e r e fo r e  O r d e r e d  a n d  d e te r m in e d , o n  th is  

1 9 th  d a y  o f  M a r c h , 1 9 1 7 :

10

20

JO

( 1 )  T h a t  th e  f ir s t  o b je c t io n  in  la w  r a is e d  in  
s a id  a n s w e r , t o  w i t :  T h a t  th e  s a id  d e fe n d a n t  d id  
n o t  a s su m e  t o  p a y  a n y t h in g  b u t  th e  su m  o f  $ 9 0 0  
a c c o r d in g  t o  “ E x h ib i t  A ”  r e fe r r e d  t o  in  th e  s e c o n d  
p a r a g r a p h  o f  th e  c o m p la in t ,  a n d  t h a t  h e  is  n o t  
l ia b le  f o r  th e  in te r e s t  a c c r u e d  th e r e o n , i s  n o t  su s -
ta in e d , a n d  th a t  th e  a s s u m p t io n  o f  th e  s a id  m o r t -
g a g e  th e r e in  r e fe r r e d  to , c a r r ie s  w ith  i t  b y  im p l i -
c a t io n  o f  la w  th e  a s s u m p t io n  o f  p a y m e n t  b y  th e  40
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d e fe n d a n t  o f  a ll  in t e r e s t  b o th  a c c r u e d  a n d  a c e r n -  
in g , th e re o n .

( 2 )  T h a t  th e  s e c o n d  g e n e ra l o b je c t io n  in  la w  
r a is e d  in  s a id  a n s w e r , t o  w i t :  T h a t  th e  d a m a g e s  
c la im e d  in  b o th  c o u n t s  o f  th e  c o m p la in t  a r e  t o o  
r e m o te , a n d  t h a t  th e  d e fe n d a n t  i s  n o t  l ia b le  th e r e -
f o r ,  i s  n o t  s u s ta in e d , le a v e  b e in g  g iv e n  th e  s a id  
p la in t i f f  t o  a m e n d  th e  F i r s t  C o u n t  o f  h is  c o m p la in t  
b y  in s e r t in g  a n  a l le g a t io n  o f  th e  r a te  o f  in te r e s t  
a n d  a n  a l le g a t io n  o f  p a y m e n t  b y  th e  s a id  p la in t i f f  
o f  s a id  in te r e s t , a n d  b y  a n n e x in g  a  c o p y  o f  th e  s a id  
c h a t t e l  m o r tg a g e  t o  th e  c o m p la in t .  T h e  fo u r th
p a r a g r a p h  o f  th e  F ir s t  C o u n t  in  s a id  c o m p la in t  is  
h e r e b y  s t r u c k  o u t .

( 3 )  T h a t  th e  t h ir d  o b je c t io n  in  la w  r a is e d  in  
sard  a n s w e r , t o  w i t :  T h a t  th e  c o m p la in t  f a l l s  to  
se t  o u t  a  c a u s e  o f  a c t io n ,  is  n o t  s u s ta in e d .

I t  i s  fu r t h e r  O r d e r e d  th a t  th e  s a id  p la in t i f f  s e rv e  
o n  th e  s a id  d e fe n d a n t  o r  h is  a t t o r n e y ,  a  t r u e  c o p y  
o f  s a id  a m e n d e d  c o m p la in t  w i t h i n -------- d a y s .

N o  c o s t s  a r e  a l lo w e d  t o  e ith e r  p a r ty .
L e t  t h is  r u le  b e  e n te re d .

C. W . P A R K E R , J. s. c.



19

Amended. Com plaint.

( F i l e d  A p r i l  1 1 th , 1 9 1 7 .)  

S U P R E M E  C O U R T  O F  N E W  J E R S E Y ,  

Mo n mo u t h  Cir c u it .

A c t io n  a t  L a w . 
j. A m e n d e d  

C o m p la in t .

10

Jac o b Ca s t e l b a u m,
P la in t i f f ,

vs .

Dav id  W o l f s o n ,
D e fe n d a n t .

T h e  p la in t i f f ,  r e s id in g  in  th e  B o r o u g h  o f  H ig h -
la n d s  in  th e  C o u n t y  o f  M o n m o u th , S t a t e  o f  N e w  

J e r s e y , s a y s :
F I R S T  C O U N T .

( 1 )  O n  o r  a b o u t  th e  2 7 th  d a y  o f  D e ce m b e r , 
191 5 , th e  p la in t i f f  w a s  th e  o w n e r  o f  a  c e r ta in  sa -
lo o n  b u s in e s s , t o g e t h e r  w ith  th e  g o o d -w i l l  a n d  
s to c k  in  tr a d e , w h ic h  s a id  b u s in e s s  w a s  lo c a te d  on  
p r e m is e s  a t  3 5 1  P r o s p e c t  S t r e e t , in  th e  C it y  o f  

P e r t h  A m b o y ,  N e w  J e r s e y .

( 2 )  O n  o r  a b o u t  th e  2 7 th  d a y  o f  D e c e m b e r , 
1915 , th e  p la in t i f f  e n te r e d  in t o  a n  a g r e e m e n t  w ith  
o n e  D a v id  W o l f s o n ,  w h e r e b y  th e  s a id  D a v id  W o l f -  
son  a g r e e d  t o  p u r c h a s e  s a id  b u s in e s s , g o o d -w i l l  
a n d  s to c k  in  t r a d e  f o r  th e  c o n s id e r a t io n  o f  $ 2 ,5 0 0 , 
t o  b e  p a id  t o  c o m p la in a n t  in  ca s h , a n d  in  a d d i -
t io n  th e r e t o  a s s u m e d  th e  p a y m e n t  o f  a  c h a t te l  
m o r tg a g e  th e n  h e ld  b y  th e  P e t e r  B r e id t  B r e w -

20

30

40



20

A m en d ed  C om plaint

m g  C o m p a n y  o f  E l iz a b e th , in  th e  p r in c ip a l  su m  
o f  $ 9 0 0 , w h ich  s a id  c h a t t e l  m o r tg a g e  c a r r ie d  in -
te r e s t  w ith  i t  a t  th e  ra te  o f  6  p e r  c e n t , c o v e r in g  
f ix tu r e s  a n d  s to c k  in  tra d e , lo c a te d  in  s a id  p r e m -
ises , a  t r u e  c o p y  o f  w h ic h  a g r e e m e n t  i s  a n n e x e d  

10 h e r e to  a n d  m a r k e d  “ E x h ib i t  A , ”  a n d  p la in t i f f  b eg s  
le a v e  t o  r e fe r  th e r e to . A n d  th e  s a id  s a le  w a s  c o n -
s u m m a te d  o n  o r  a b o u t  th e  s ix th  d a y  o f  J u ly ,  1916.

( 3 )  T h a t  on  J u ly  2 8 , 19 1 6 , th e  s a id  P e t e r  
B r e id t  B r e w in g  C o m p a n y  in s t itu te d  a  s u it  a g a in s t  
th e  s a id  p la in t i f f ,  in  th e  S u p r e m e  C o u r t  o f  N ew  
J e r s e y , o n  a  n o t e  o f  $ 9 0 0  t o g e th e r  w ith  in te r e s t  
a t  6 p e r  c e n t  f r o m  A p r i l  7, 1911 , w h ich  s a id  n o te  
w a s  th e  o r ig in a l  o b l ig a t io n  o f  th e  c h a t te l  m o r t- 

2o £ a &e  a fo r e s a id ,  th e  s a id  c h a t t e l  m o r tg a g e  b e in g  
v o id  a n d  o f  n o  e f fe c t  u p o n  th e  p a y m e n t  o f  sa id  
n o te , b e in g  th e  s a m e  c h a t te l  m o r tg a g e  a s s u m e d  b y  
th e  d e f e n d a n t , a  t r u e  c o p y  o f  w h ic h  i s  a n n e x e d  
h e r e to  a n d  m a r k e d  “ E x h ib i t  B a n d  o n  O c to b e r  
17 . 191 6 , r e c o v e r e d  ju d g m e n t  a g a in s t  th e  sa id  
p la in t i f f  f o r  th e  s u m  o f  $ 1 ,1 9 7 .6 0  d a m a g e s  a n d  
$ 5 7 .1 6  c o s ts , m a k in g  a  t o t a l  o f  $ 1 ,2 5 4 .7 6 . T h e  p a y -
m e n t  o f  th e  p r in c ip a l  a n d  in te r e s t  o f  th e  s a id  c h a t -
te l m o r tg a g e  w a s  r e q u e s te d  b y  th e  s a id  p la in t i f f  o f  

30  th e  d e fe n d a n t  a t  th e  in s t i t u t io n  o f  th e  a b o v e  s u it  
a n d  r e fu s e d  b y  h im . T h e  s a id  d e fe n d a n t  on  o r  
a b o u t  N o v e m b e r  1 0 th  p a id  th e  p r in c ip a l  o f  sa id  
c h a t te l  m o r tg a g e , b u t  h a s  r e fu s e d  a n d  s t i l l  c o n -
t in u e s  t o  r e fu s e  t o  p a y  th e  in te r e s t  o n  s a id  ch a tte l 
m o r tg a g e  a n d  c o s t s  o f  s a id  su it . T h e  s a id  in te r e s t  
a n d  c o s t s  a m o u n t in g  t o  th e  su m  o f  $ 3 5 4 .7 6  w ere  
p a id  b y  th e  s a id  p la in t i f f .

( 4 )  T h e r e  is  d u e  a n d  o w in g  f r o m  th e  d e fe n d a n t  
40  to  th e  p la in t i f f  th e  su m  o f  $ 3 5 4 .7 6 , b e in g  in te re s t
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o n  th e  c h a t te l  m o r tg a g e  o v e r  a n d  a b o v e  th e  p r in c i -
p a l,  a n d  c o s t s  o f  d e fe n d in g  s a id  s u it , w h ic h  s a id  
su m  p la in t i f f  w a s  o b l ig e d  t o  p a y  f o r  th e  b e n e fit  o f  

th e  s a id  d e fe n d a n t .
T h e  p la in t i f f  d e m a n d s  a s  d a m a g e s  th e  a m o u n t  

d u e  f o r  m o n e y s  e x p e n d e d  b y  h im  u p o n  th e  b r e a c h  [y  
o f  th e  c o v e n a n t  o f  s a id  d e fe n d a n t  t o  p a y  th e  s a id  
o b l ig a t io n s ,  b e in g  th e  s u m  o f  $ 3 5 4 .7 6 , b e s id e s  in -

te r e s t  f r o m  O c t o b e r  17 , 191 6 .

S E C O N D  C O U N T .

( 1 )  T h a t  o n  o r  a b o u t  th e  2 7 th  d a y  o f  D e c e m -
b er , 191 5 , th e  p la in t i f f  e n te re d  a n  a g r e e m e n t  w ith  
D a v id  W o l f s o n ,  th e  d e fe n d a n t ,  w h e r e b y  th e  s a id  
D a v id  W o l f s o n  a g re e d  t o  p u r c h a s e  s a id  b u s in e s s , 
g o o d -w i l l  a n d  s to c k  in  t r a d e  f o r  th e  c o n s id e r a t io n  
o f  $ 2  5 0 0 , t o  b e  p a id  t o  th e  p la in t i f f  in  ca sh , a n d  
in  a d d it io n  th e r e to  th e  s a id  d e fe n d a n t  a s su m e d  
th e  p a y m e n t  o f  a c h a t t e l  m o r tg a g e  th e n  h e ld  b y  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , in  th e  su m  
o f  $ 9 0 0 , w ith  in te r e s t  a t  6 p e r  c e n t , c o v e r in g  f ix -
tu r e s  lo c a te d  o n  s a id  p r e m is e s , w h ic h  s a id  a g r e e -
m e n t  is  a n n e x e d  h e r e to  a n d  m a r k e d  “ E x h ib i t  A  
a n d  w h ic h  p la in t i f f  b e g s  le a v e  t o  r e fe r  th e r e to .

( 2 )  O n  th e  s a id  2 7 th  d a y  o f  D t c e m b e r ,  19 1 5 , 
th e  sa id  d e fe n d a n t  e n te r e d  in t o  p o s s e s s io n  o f  th e  
sa id  b u s in e s s  a n d  c o n d u c t e d  th e  s a m e  f o r  h is  o w n  

u ses  a n d  p u r p o s e s .

( 3 )  T h e  sa id  d e fe n d a n t  h a s  n e v e r  p a id  a n y  in -
te r e s t  o n  th e  s a id  c h a t t e l  m o r tg a g e  o f  $ 9 0 0 , a l -
th o u g h  r e q u e s te d  t o  d o  so  o n  n u m e r o u s  o c c a s io n s  

b y  th e  s a id  p la in t i f f .
40
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( 4 )  O n  o r  a b o u t  th e  2 3 r d  d a y  o f  N o v e m b e r , 
1 9 1 6 , th e  s a id  d e fe n d a n t  p a id  t o  th e  s a id  P e t e r  
B r e id t  B r e w in g  C o m p a n y  o f  E l iz a b e th , th e  su m  
o f  $ 9 0 0 , b e in g  th e  p r in c ip a l  o f  s a id  c h a t te l  m o r t -
g a g e , b u t  d id  n o t  p a y  a n y  in te r e s t , a n d  th e  p la in -
t i f f  w a s  o b l ig e d  t o  p a y  a c c r u e d  in t e r e s t  o n  th e  
sa m e , f r o m  D e c e m b e r  2 7 th , 191 5 , t o  th a t  d a te .

( 5 )  T h e r e  is  d u e  a n d  o w in g  f r o m  th e  d e fe n d a n t  
t o  th e  p la in t i f f  th e  s u m  o f  $ 4 9 .5 0 , b e in g  th e  .-a id  
in t e r e s t  f r o m  D e c e m b e r  2 7 th , 1 9 1 5 , t o  N o v e m b e r  
2 3 , 1916 .

P la in t i f f  d e m a n d s  a s  d a m a g e s  th e  su m  o f  $ 4 9 .5 0 , 
b e in g  m o n e y  a d v a n c e d  to  th e  u ses  o f  s a id  d e fe n d -
a n t , b e s id e s  in te r e s t  f r o m  N o v e m b e r  23 , 1916 .

G E O R G E  E . J E N K I N S ,  J R .,  
A t t o r n e y  f o r  P la in t i f f .

“ E xhibit B .”

J a c o b  C a s s e lb a u m  
T o

P e t e r  B r e id t  C it y  B r e w e r y  
C o m p a n y  ( a  c o r p o r a t io n )

K n o w  a l l  M en  b y  
th e s e  P r e s e n ts , T h a t  
I , J a c o b  C a s s e lb a u m , 
o f  th e  C it y  o f  P e r th  
A m b o y ,  in  th e  C o u n -
t y  o f  M id d le s e x  a n d

S t a t e  o f  N e w  J e r s e y , p a r t y  o f  th e  firs l p a rt , fo r  
s e c u r in g  th e  p a y m e n t  o f  th e  m o n e y  h e r e in  m en-
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t io n e d , a n d  in  c o n s id e r a t io n  o f  th e  s u m  o f  O n e  
D o l la r ,  t o  h im  d u ly  p a id  b y  P e t e r  B r e id t  C ity  
B r e w e r y  C o m p a n y , o f  th e  C ity  o f  P e r t h  A m b o y ,  
C o u n ty  o f  M id d le s e x  a n d  S t a t e  o f  N e w  J e r s e y , 
p a r t y  o f  th e  s e c o n d  p a r t ,  a t  o r  b e fo r e  th e  e n s e a l-
in g  a n d  d e l iv e r y  o f  th e s e  p r e s e n ts , th e  r e c e ip t  
w h e r e o f  i s  h e r e b y  a c k n o w le d g e d ,  h a v e  b a r g a in e d  
a n d  s o ld ,  a n d  b y  th e s e  p r e s e n ts  d o  b a r g a in  a n d  
s e l l  u n t o  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  i t s  e x -
e c u to r s ,  a d m in is t r a t o r s  a n d  a s s ig n s  a l l  th e  g o o d s  
a n d  c h a t t e ls  m e n t io n e d  in  th e  s c h e d u le  h e r e u n to  
a n n e x e d , a n d  n o w  in  th e  p o s s e s s io n  o f  th e  p a r t y  
o f  th e  f ir s t  p a r t ,  a t  th e  s a lo o n  a n d  p r e m is e s  k n o w n  
a n d  d e s ig n te d  a s  3 0 8  F a y e t t e  S tr e e t  in  t h e  C it y  
o f  P e r th  A m b o y ,  in  th e  C o u n t y  o f  M id d le s e x , a n d  

th e  S t a t e  o f  N e w  J e r s e y . 20
T o  h a v e  a n d  t o  h o ld  a l l  a n d  s in g u la r  th e  s a id  

g o o d s  a n d  c h a t t e ls  a b o v e  b a r g a in e d  a n d  s o ld  o r  
in te n d e d  s o  t o  b e , u n t o  th e  s a id  p a r t y  o f  th e  s e c -
o n d  p a r t ,  i t s  e x e c u to r s ,  a d m in is t r a t o r s  a n d  a s -
s ig n s  fo r e v e r .  A n d  I ,  th e  s a id  p a r t y  o f  th e  f ir s t  
p a r t ,  f o r  m y s e lf ,  m y  h e ir s , e x e c u to r s ,  a d m in is t r a -
t o r s ,  a l l  a n d  s in g u la r  th e  s a id  g o o d s  a n d  c h a t t e ls  
a b o v e  b a r g a in e d  a n d  s o ld ’, u n t o  th e  s a id  p a r t y  o f  th e  
s e c o n d  p a r t ,  i t s  e x e c u to r s ,  a d m in is t r a t o r s  a n d  a s -
s ig n s , a g a in s t  m e, th e  s a id  p a r t y  o f  th e  f ir s t  p a r t ,  39 
a n d  a g a in s t  a l l  a n d  e v e r y  p e r s o n  o r  p e r s o n s  w h o m -
s o e v e r , s h a ll  a n d  w i l l  w a r r a n t  a n d  f o r e v e r  d e fe n d .

U p o n  c o n d i t io n ,  th a t  i f  I ,  th e  s a id  p a r t y  o f  
th e  f ir s t  p a r t  s h a ll  a n d  d o  w e l l  a n d  t r u ly  p a y  u n t o  
th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  i t s  e x e c u to r s ,  
a d m in is t r a t o r s  a n d  a s s ig n s , th e  ju s t  a n d  fu l l  su m  
o f  N in e  h u n d r e d  d o l la r s ,  a c c o r d in g  t o  th e  t e r m s  o f  
a c e r ta in  p r o m is s o r y  n o te , o f  w h ic h  th e  f o l l o w in g  

is  a t r u e  c o p y :
40
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( S t a m p )  $ 9 0 0 .0 0

P e r th  A m b o y ,  N . J . ,  A p r .  7 , 1911 .

O n  d e m a n d  I  p r o m is e  t o  p a y  t o  th e  P e t e r  B r e id t  
C it y  B r e w e r y  C o m p a n y , N in e  h u n d r e d  & n o /1 0 0  
d o l la r s ,  a t  th e  o ffic e  o f  th e  s a id  P e t e r  B r e id t  C ity  
B r e w e r y  C o m p a n y , w ith  in te r e s t . N o . V a lu e  r e -
c e iv e d . J a c o b  C a s te lb a u m

T h e n  th e se  p r e s e n ts  s h a ll  b e  v o id .  A n d  I ,  th e  s a id  
p a r t y  o f  th e  f ir s t  p a r t ,  f o r  m y s e l f ,  m y  h e ir s , e x e c u -
t o r s , a d m in is t r a t o r s  a n d  a s s ig n s , d o  c o v e n a n t  a n d  
a g r e e  t o  a n d  w ith  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  
i t s  e x e c u to r s ,  a d m in is t r a t o r s  a n d  a s s ig n s , th a t  in  
c a s e  d e fa u l t  s h a ll  b e  m a d e  in  th e  p a v m e n t  o f  th e  
s a id  s u m  a b o v e  m e n t io n e d , o r  in  ca s e  th e  s a id  p a r t y  
o f  th e  f ir s t  p a r t  s h a ll a t  a n y  t im e  b e fo r e  th e  d a y  
o f  p a y m e n t  h e r e in  p r o v id e d  f o r ,  r e m o v e  th e  s a id  
g o o d s  a n d  c h a t t e ls  o r  a n y  o f  th e m , o r  p e r m it  o r  
s u ffe r  a n y  a t ta c h m e n t  o r  o t h e r  p r o c e s s  a g a in s t  
p r o p e r t y  t o  b e  is s u e d  a g a in s t  m e o r  p e r m it  o r  s u f -
fe r  a n y  ju d g m e n t  t o  b e  e n te r e d  u p  a g a in s t  m e , th en  
th e  s a id  su m  o f  m o n e y  h e r e in  m e n t io n e d  sh a ll b e -
c o m e  in s t a n t ly  d u e  a n d  p a y a b le  a n d  th e n  i t  s h a ll  
a n d  m a v  b e  la w fu l  f o r  a n d  I ,  th e  s a id  p a r t v  o f  th e

U l l  ^
f ir s t  p a r t ,  d o  h e r e b y  a u t h o r iz e  a n d  e m p o w e r  th e  
s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  i t s  e x e c u to r s ,  a d -
m in is t r a t o r s  a n d  a s s ig n s , w ith  th e  a id  a n d  a s -
s is ta n c e  o f  a n y  p e r s o n  o r  p e r s o n s  to  e n te r  th e  « a id  
d w e l l in g  h o u se , s to r e  a n d  o t h e r  p r e m is e s  a n d  su ch  
o th e r  p la c e  o r  p la c e s  w h a ts o e v e r , in  w h ic h  th e  
s a id  g o o d s  a n d  c h a t te ls , o r  a n y  o f  th e m , a r e  o r  m a y  
be  p la c e d , a n d  ta k e  a n d  c a r r y  a w a y  th e  s a id  g o o d s  
a n d  c h a t te ls ,  a n d  t o  s e ll  a n d  d is p o s e  o f  th e  sa m e  
f o r  th e  b e s t  p r i c e  t h e y  c a n  o b ta in  a n d  o u t  o f  th e  
m o n e y  a r is in g  th e r e fr o m  to  r e ta in  a n d  p a y  th e
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s a id  s u m  a b o v e  m e n t io n e d , a n d  a l l  c h a r g e s  t o u c h -
in g  th e  sa m e , r e n d e r in g  th e  o v e r p lu s  ( i f  a n y )  u n t o  
m e , th e  s a id  p a r t y  o f  th e  f ir s t  p a r t ,  h is  h e ir s , e x e c u -

t o r s ,  a d m in is t r a t o r s  o r  a s s ig n s .
I n  W it n e s s  W h e r e o f ,  I ,  th e  s a id  p a r t y  o f  th e  f ir s t  

p a r t  h a v e  h e r e u n to  se t  m y  h a n d  a n d  s e a l th e  8 th  
d a v  o f  A p r i l ,  in  th e  y e a r  o f  o u r  L o r d  O n e  th o u -

s a n d  n in e  h u n d r e d  a n d  e le v e n .

S ig n e d , s e a le d  a n d  d e- Jacob C a s te lb a u m  ( L .S . )  

l iv e r e d  in  th e  p r e s e n c e  
o f  H . W .  K e h o e

S ta te  o f  N e w  J e r s e y

C o u n ty  o f  M id d le s e x , s s . :  20
E d w a r d  J . D a lt o n ,  
A g e n t  f o r  th e  P e t e r  
B r e id t  C it y  B r e w e r y  
C o m p a n y , th e  m o r t -
g a g e e  in  th e  f o r e g o in g  

m o r tg a g e  n a m e d , b e in g  d u ly  s w o r n ,  o n  h is  o a th  
s a y s  th a t  th e  t r u e  c o n s id e r a t io n  o f  th e  s a id  m o r t -
g a g e  i s  a s  f o l lo w s ,  v iz .: N in e  h u n d r e d  d o l la r s ,
la w fu l  m o n e y  f o r  g o o d s  a n d  c h a t t e ls  s o ld  a n d  f u r -
n is h e d  b y  th e  P e t e r  B r e id t  C it y  B r e w e r y  C o m - 
p a n y  o n  th e  E ig h te e n th  d a y  o f  J a n u a r y  n in e te e n  
h u n d r e d  a n d  e le v e n , t o  th e  s a id  J a c o b  C a s s e lb a u m , 
a t  h is  r e q u e s t . D e p o n e n t  fu r t h e r  s a y s  th a t  th is  
m o r tg a g e  i s  g iv e n  b y  th e  s a id  J a c o b  C a s s e lb a u m  t o  
th e  s a id  P e t e r  B r e id t  C it y  B r e w e r y  C o m p a n y  t o  
s e c u r e  th e  p a y m e n t  o f  a  c e r ta in  p r o m is s o r y  n o te  
h e r e in b e fo r e  m e n t io n e d , w h ic h  s a id  n o t  w a s  d e l iv -
e r e d  b y  J a c o b  C a s s e lb a u m  t o  th e  s a id  P e t e r  B r e id t  
C it y  B r e w e r y  C o m p a n y  in  p a y m e n t  o f  th e  g o o d s  
a n d  c h a t t e ls  m e n t io n e d  in  th e  s c h e d u le  h e r e to  an - 40
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n e x e d . T h e  d e p o n e n t  fu r t h e r  s a y s  th a t  th e r e  is  
d u e  o n  s a id  m o r tg a g e  th e  .su m  o f  N in e  h u n d r e d  d o l -
la r s  b e s id e s  la w fu l  in te r e s t  th e r e o n  f r o m  th e  e ig h -
te e n th  d a y  o f  J a n u a r y ,  1 9 1 1 .

E D W A R D  J . D A L T O N .

S w o r n  a n d  s u b s c r ib e d  th is  8 th  d a y  ) 
o f  A p r i l ,  A .  D . 1 9 1 1 , b e fo r e  m e, \

H . M. Ke h o e .
Sc h e d u l e .

T h e  f o l l o w in g  i s  th e  s c h e d u le  r e fe r r e d  t o  in  th e  
f o r e g o in g  m o r t g a g e :  O n e  f r o n t  b a r , o n e  b a c k  b a r , 
o n e  c o o le r ,  w in d o w  s cre e n s , f iv e  ta p  w a te r  a n d  a ir  
p r e s s u r e  c o m p le te ,  t w o  s u m m e r  d o o r s ,  o f fic e  p a r - 

20 t i t io n ,  t w o  ta b le s , s ev en  c h a ir s ,  o n e  p o o l  ta b le  
w ith  b a lls ,  r a c k s , cu e s  c o m p le te ,  t o g e t h e r  w ith  a ll 
o t h e r  g o o d s  a n d  c h a t t e ls  n o w  o n  s a id  p re m is e s  
b e lo n g in g  t o  th e  p a r t y  o f  th e  f irs t  p a r t .

S t a t e  o f  N e w  J e r s e y ,
C o u n t y  o f  M id d le s e x , s s . :

B e  I t  R e m e m b e r e d , 
T h a t  o n  th is  8 th  d a y  
o f  A p r i l ,  in  th e  y e a r  

o f  O u r  L o r d  o n e  th o u s a n d  n in e  h u n d r e d  a n d  e le v e n , 
80  b e fo r e  m e , a  M a s te r  in  C h a n c e r y  o f  N e w  J e r s e y , 

p e r s o n a l ly  a p p e a r e d  J a c o b  C a s s e lb a u m , w h o , I  
a m  s a t is f ie d , is  th e  g r a n t o r  in  th e  w ith in  C h a tte l 
M o r t g a g e  n a m e d , a n d  I  h a v in g  f ir s t  m a d e  k n o w n  
t o  h im  th e  c o n t e n t s  th e r e o f ,  h e  d id  a c k n o w le d g e  
th a t  h e  s ig n e d , s e a le d  a n d  d e l iv e r e d  th e  sa m e  as  
h is  v o lu n t a r y  a c t  a n d  d e e d , f o r  th e  u ses  a n d  p u r -
p o s e s  th e r e in  e x p r e s s e d .

H . W .  K E H O E ,  M .C .C .

R e c e iv e d  a n d  r e c o r d e d  A p r i l  11 , 19 1 1 , a t  8 :00 A .M . 
Be r nar d  M . Ga n n o n , C le rk .
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( F i l e d  M a y  1 7 th , 1 9 1 7 .)

N E W  J E R S E Y  S U P R E M E  C O U R T ,

Mo n mo u t h  Co u n t y .

___________________________ ____________ . H i

Jac o b Ca s t l e b a u m,
P la in t i f f ,

vs. y
Dav id  W ol fso n , et als,

D e fe n d a n t .

-----------------------------------------* --------------------------- ---------  20

G E N E R A L  D E F E N S E .

T h e  d e fe n d a n t  d e n ie s  th e  t r u th  o f  th e  m a tte r s  

c o n ta in e d  in  th e  A m e n d e d  C o m p la in t .

A N S W E R  T O  F I R S T  C O U N T .

X. T h e  d e fe n d a n t  a d m it s  p a r a g r a p h  o n e  o f  th e  

f ir s t  c o u n t  o f  th e  c o m p la in t .  ;xo

2. T h e  d e fe n d a n t  a n s w e r in g  p a r a g r a p h  2  o f  th e  
f irs t  c o u n t  o f  th e  a m e n d e d  c o m p la in t ,  s a y s  th a t  h e  
e n te r e d  in t o  a n  a g r e e m e n t  s u b s ta n t ia l ly  a s  s e t  
f o r t h  in  e x h ib it -A  o f  th e  c o m p la in t ,  a n d  s a y s  th a t  
th e  a m o u n t  o f  m o n e y  a s s u m e d  t o  b e  p a id  b y  th is  
d e fe n d a n t ,  w a s  th e  su m  o f  $ 9 0 0 .0 0 , a n d  n o t  th e  
su m  o f  $ 9 5 0 .0 0 , a s  m e n t io n e d  in  s a id  a g re e m e n t , 
a s  th e  s a id  su m  o f  $ 9 5 0 .0 0  w a s  e r r o n e o u s ly  w r it t e n  
b y  th e  s c r iv e n o r  o f  th e  p la in t i f f  in  s a id  a g r e e m e n t ;  ¿ q

A c t io n  a t  L a w . 
A n s w e r  t o  
A m e n d e d  
C o m p la in t .
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T h a t  s a id  s a le  w a s  c o n s u m m a te d , a n d  th is  p la in t i f f  
d id  p a y  a l l  th e  c o n s id e r a t io n  r e q u ir e d  o f  h im  t o  
b e  p a id  b y  s a id  a g re e m e n t , in c lu d in g  th e  s a id  c h a t -
te l m o r tg a g e  in  th e  su m  o f  $ 9 0 0 .0 0 , w h ich  s u m  i t  
w a s  a g r e e d  b e tw e e n  th e  p la in t i f f  a n d  d e fe n d a n t  a t  
th e  t im e  o f  th e  m a k in g  o f  th e  a g r e e m e n t  m a rk e d  
e x h ib it  A , ”  a n d  a g a in  c o n f ir m e d  a t  th e  c o n s u m -
m a t io n  o f  s a id  sa le , s h o u ld  b e  th e  t o t a l  a m o u n t  
a s s u m e d  o r  p a id  f o r  th e  s a t is fa c t io n  o f  th e  s a id  
c h a t te l  m o r tg a g e . T h a t  th is  d e fe n d a n t  d id  n o t  
a g r e e  in  s a id  a g re e m e n t , o r  a t  a n y  o th e r  t im e , to  
p a y  th e  in te r e s t  o n  s a id  c h a t t e l  m o r tg a g e , a n d  th a t  
i t  w a s  e x p r e s s ly  u n d e r s to o d  a n d  a g re e d  b e tw e e n  
th e  p la in t i f f  a n d  d e fe n d a n t ,  th a t  th e  a m o u n t  o f  th e  
d e b t  t o  be a s s u m e d  b y  th e  d e fe n d a n t ,  b y  a s s u m in g  
th e  c h a t te l  m o r tg a g e  o f  th e  P e te r*  B r e id t  B r e w in g  
C o m p a n y , w a s  th e  su m  o f  $ 9 0 0 .0 0  w ith o u t  in te re s t  
o r  a n y  o t h e r  c h a r g e  th e re o n .

3. A n s w e r in g  p a r a g r a p h  3 o f  th e  f irs t  c o u n t  o f  
th e  a m e n d e d  c o m p la in t ,  th e  d e fe n d a n t  s a y s  th a t  he 
p e r fo r m e d  a l l  th e  th in g s  r e q u ir e d  o f  h im  t o  b e  p e r -
fo r m e d  in  e x h ib it  “ A ”  o f  th e  c o m p la in t ,  a n d  a n -
n e x e d  t o  th e  a m e n d e d  c o m p la in t  in  th is  ca u se , a n d  
d id  t e n d e r  t o  th e  p la in t i f f  f r o m  t im e  t o  t im e , a n d  
h is  a t t o r n e y ,  th e  s u m  o f  $ 9 0 0 , w h ich  it  w a s  a g re e d  
w a s  th e  a m o u n t  a s s u m e d  t o  b e  p a id  b y  th e  d e fe n d -
a n t  in  s a t is fa c t io n  o f  th e  c h a t t e l  m o r tg a g e  a fo r e -
s a id ;  th a t  th e  p la in t i f f  d id  th e r e u p o n  d ir e c t  th a t 
th e  s a id  m o n e y  s h o u ld  be  p a id  t o  th e  P e t e r  B r e id t  
B r e w in g  C o ., a n d  th a t  su ch  te n d e r  w a s  m a d e  as  d i-
r e c te d  b y  th e  p la in t i f f ,  a n d  th a t  th e  P e t e r  B r e id t  
B r e w in g  C o . d id  a t  f ir s t  r e fu s e  t o  d e l iv e r  u p  sa id  
m o r tg a g e  f o r  c a n c e l la t io n ,  b u t  d id  in  th e  m o n th  o f  
O c to b e r ,  1 9 1 6 , b y  a n d  w ith  th e  c o n s e n t  a n d  a t  th e  
d ir e c t io n  o f  th e  p la in t i f f ,  d e l iv e r  u p  s a id  m o r tg a g e  
a s  f u l ly  p a id  a n d  s a t is f ie d  b y  th is  d e fe n d a n t , u p on  
th e  p a y m e n t  t o  th e m  o f  $ 9 0 0 .
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T h is  d e fe n d a n t  i s  r e l ia b ly  in fo r m e d  th a t  a  ju d g -
m e n t  b y  d e fa u lt  w a s  o b ta in e d  b y  th e  P e t e r  B r e id t  

B r e w in g  C o . a g a in s t  th e  p la in t i f f .  F o r  w h a t  ca u se , 
a n d  th e  a m o u n t  th e r e o f ,  t h is  d e fe n d a n t  h a s  n o  
k n o w le d g e , a n d  t h e r e fo r e  d e n ie s  t h a t  h e  is  l ia b le  
in  a n y  m a n n e r  w h a ts o e v e r  f o r  a n y  ju d g m e n t  ob - 
ta in e d  b y  th e  P e t e r  B r e id t  B r e w in g  C o . a g a in s t  th e  
d e fe n d a n t ,  e ith e r  a s  s ta te d  in  th e  t h ir d  p a r a g r a p h  
o f  th e  f ir s t  c o u n t  o f  th e  a m e n d e d  c o m p la in t ,  o r  

o th e r w is e .

4. T h e  d e fe n d a n t  d e n ie s  th e  f o u r t h  p a r a g r a p h  o f  
th e  f ir s t  c o u n t  o f  th e  a m e n d e d  c o m p la in t .

A n s we r  t o  Se c o nd  Co u n t .

1. A n s w e r in g  th e  f ir s t  p a r a g r a p h  o f  th e  s e co n d  
c o u n t  o f  th e  a m e n d e d  c o m p la in t ,  th e  d e fe n d a n t  a d -
m its  s ig n in g  a n  a g r e e m e n t  s u b s ta n t ia l ly  a s  r e fe r r e d  
t o  as  e x h ib it  “ A - l ”  in  th e  f ir s t  p a r a g r a p h  o f  th e  
s e c o n d  c o u n t  o f  th e  a m e n d e d  c o m p la in t ,  b u t  d e n ie s  
th a t  th is  d e fe n d a n t  w a s  t o  a s su m e  a  c h a t t e l  m o r t -
g a g e  in  th e  su m  o f  $ 9 0 0 .0 0  w ith  in te r e s t  a t  th e  r a t e  
o f  6 %  h e ld  b y  th e  P e t e r  B r e id t  B r e w in g  C o . a n d  
s a y s  th a t  th r o u g h  th e  m is ta k e  o f  th e  s c r iv e n o r  o f  
th e  p la in t i f f ,  th e  s u m  o f  $ 9 5 0 .0 0  w a s  in s e r te d  in  
s a id  a g re e m e n t , a n d  th a t , n o t w it h s t a n d in g  th is , i t  
w a s  e x p r e s s ly  u n d e r s to o d  a n d  a g r e e d  b e tw e e n  th e  
p la in t i f f  a n d  d e fe n d a n t  t h a t  th e  su m  o f  $ 9 0 0 .0 0  w a s  
th e  t o t a l  in d e b te d n e s s  th a t  s h o u ld  b e  a s s u m e d  b y  
th is  d e fe n d a n t  o f  th e  c la im  o f  th e  P e t e r  B r e id t  
B r e w in g  C o . a g a in s t  th e  p la in t i f f ,  a n d  n o  o t h e r  
a m o u n t  w h a ts o e v e r , a n d  th a t  th e  s a id  in d e b te d n e s s  
to  be  a s s u m e d  b y  th e  d e fe n d a n t ,  w a s  a g a in  c o n -
firm e d  b y  th e  p la in t i f f  a n d  d e fe n d a n t  a t  th e  t im e  
o f  th e  c o n s u m m a t io n  o f  th e  s a id  s a le  o f  th e  s a id  
b u s in e s s  b y  th e  p la in t i f f  t o  th e  d e fe n d a n t .

4 0
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2. T h e  d e fe n d a n t  a d m its  p a r a g r a p h  2  o f  th e  
s e c o n d  c o u n t  o f  th e  a m e n d e d  c o m p la in t .

3 . D e fe n d a n t  a d m its  p a r a g r a p h  3  o f  th e  s e co n d  
c o u n t  o f  th e  a m e n d e d  c o m p la in t .

j 0 4. T h e  d e fe n d a n t  d e n ie s  p a r a g r a p h  4 o f  th e  s e c -
o n d  c o u n t  o f  th e  a m e n d e d  c o m p la in t ,  a n d  s a y s  th a t  
h e  p a id  $ 9 0 0 .0 0  t o  th e  P e t e r  B r e id t  B r e w in g  C o . a t  
th e  d ir e c t io n  o f  th e  s a id  p la in t i f f  in  f u l l  s e t t le m e n t  
o f  th e  c la im  a s su m e d  a n d  a g r e e d  t o  b e  p a id  b y  th e  
d e fe n d a n t  in  th e  s a le  o f  s a id  b u s in e s s  a n d  g o o d s  
a n d  c h a t t e ls  f r o m  th e  p la in t i f f  t o  th e  d e fe n d a n t ,  as 
th e  a m o u n t  o f  th e  m o r tg a g e  d e b t  o f  th e  P e t e r  B r e id t  
B r e w in g  C o ., w h ic h  i t  w a s  a g re e d  b y  th e  p la in t i f f  
a n d  d e fe n d a n t  s h o u ld  b e  a s s u m e d  a n d  p a id  b y  th e  

2p d e fe n d a n t  a s  a  p a r t  o f  th e  p u r c h a s e  p r ic e  o f  s a id  
b u s in e s s , in  th e  s u m  o f  $ 9 0 0 .0 0 ; th a t  th is  d e fe n d a n t  
d id  n o t  p a y  th e  s a id  $ 9 0 0 .0 0 , a s  p a r t  o f  th e  p r in c i -
p a l  o f  s a id  c h a t t e l  m o r tg a g e , b u t  a s  a  fu l l  p a y m e n t  
o f  th e  a m o u n t  o f  th e  d e b t  a s s u m e d  a n d  a g r e e d  b y  
h im  w ith  th e  p la in t i f f  t o  b e  p a id .

5. T h e  d e fe n d a n t  d e n ie s  p a r a g r a p h  5 o f  th e  s e c -
o n d  c o u n t  o f  th e  a m e n d e d  c o m p la in t .

A s  a  fu r th e r  d e fe n s e  t o  th e  c la im s  m a d e  b y  th e  
p la in t i f f  in  h is  f ir s t  a n d  s e c o n d  c o u n t  o f  h is  

30 a m e n d e d  c o m p la in t ,  th e  d e fe n d a n t  s a y s  t h a t  h e  d id  
p a y  a t  th e  d ir e c t io n  o f  th e  p la in t i f f  t o  th e  P e te r  
B r e id t  B r e w in g  C o ., th e  su m  o f  $ 9 0 0 .0 0  in  fu l l  s e t-
t le m e n t , d is c h a r g e , a n d  s a t is fa c t io n  o f  a l l  c la im s  
d u e  a n d  o w in g ,  o r  w h ic h  m ig h t  b e  d u e  a n d  o w in g  
f r o m  th e  d e fe n d a n t  t o  th e  .p l a i n t i f f ; th a t  th e  sa id  
P e t e r  B r e id t  B r e w in g  C o . d id  d e l iv e r  u p  a s  fu l ly  
p a id  a n d  s a t is f ie d  b y  th is  d e fe n d a n t ,  th e  c h a tte l 
m o r tg a g e  m e n t io n e d  in  th e  s a id  a m e n d e d  c o m p la in t .

T H O M A S  B R O W N ,
A  t ty . f o r  D e fe n d a n t .

40
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Postea.

( F i l e d  N o v .  1 0 th , 1 9 1 7 .)

N E W  J E R S E Y  S U P R E M E  C O U R T .

Jac o b Ca s t l e b a u m,
P la in t i f f ,

vs.

Dav id  W o l f s o n ,
D e fe n d a n t .

10

C O P Y  O F  P O S T E A .

T h is  c a s e  w a s  t r ie d  b e fo r e  J u d g e  N e ls o n  Y .  D u n -  
g a n  w ith  a  ju r y  a t  th e  M o n m o u th  C ir c u i t  o n  J u n e  20  

8 ,1 9 1 7 .
T h e  ju r y  r e n d e r e d  a  g e n e r a l  v e r d ic t  a g a in s t  th e  

d e fe n d a n t  a n d  in  fa v o r  o f  th e  p la in t i f f  f o r  T h r e e  
H u n d r e d  S e v e n ty  D o l la r s  a n d  T h ir t e e n  C e n ts  

($ 3 7 0 .1 3 ) .
N E L S O N  Y .  D U N G A N ,

C ir c u i t  C o u r t  J u d g e .

R u le  fo r  Judgm ent. 
N E W  J E R S E Y  S U P R E M E  C O U R T .

Jac o b Ca s t e l b a u m,

vs.

David  W ol f s on .

A c t io n  a t  L a w . 
. O n  P o s te a .

30

I t  is  o r d e r e d  th a t  ju d g m e n t  b e  a n d  h e r e b y  i s  e n -
tered  in  f a v o r  o f  p la in t i f f  a n d  a g a in s t  th e  d e fe n d -
a n t f o r  th e  su m  o f  th r e e  h u n d r e d  a n d  s e v e n ty  d o l -  40



la r s  a n d  th ir te e n  c e n ts , b e s id e s  c o s t s  t o  b e  ta x e d  
nisi.

E n te r e d  N o v e m b e r  1 0 , 191 7 ,
O n  M o t io n  o f

G E O B G E  E . J E N K I N S O N ,  J R . ,  A t ty .

M O N M O U T H  C O U N T Y  C I R C U I T  C O U R T . 

F r e e h o ld ,  N . J . ,  J u n e  7, 1917 . 

Testim ony.

Jac o b Ca s t l e b a u m,
P la in t i f f ,

vs . | A c t i o n  a t  L a w .

I
Dav id  W o l f s o n ,

D e fe n d a n t .

B e fo r e  H o n . N e ls o n  Y .  D u n g a n , J u d g e ,  a n d  a  J u r y . 

A P P E A R A N C E S .

F o r  P la in t i f f — Harry  Ca s t l e b a u m, Es q .
For D e fe n d a n t — Th o ma s  Br o wn , Esq .

J a c o b  C a s te lb a u m  s w o r n  in  h is  o w n  b e h a lf ,  b e in g  
d u ly  s w o r n , t e s t if ie s  a s  f o l l o w s :

D irec t exam in a tion  b y  M r. H a r r y  C a stelba u m :

Q . A r e  y o u  th e  p la in t i f f  in  th is  c a s e ?  A . Y e s , 
s ir .

Q . A n d  w e r e  y o u  th e  o w n e r  o f  a  c e r ta in  s a lo o n  
b u s in e s s  i n  P e r t h  A m b o y  o n  o r  a b o u t  D e ce m b e r , 
1 9 l 5 ?  A . Y e s ,  s ir .
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Q . D id  y o u  e n te r  in t o  a n  a g re e m e n t  w ith  th e  
d e fe n d a n t ,  D a v id  W o l f s o n ,  t o  s e ll  h im  th a t  b u s i -

n e s s ?  A . Y e s ,  s ir . '  .  .
Q . I  s h o w  y o u  a n  a g r e e m e n t  a n d  a s k  y o u  i t  th a t  is

y o u r  s ig n a tu r e ,  i f  t h a t  is  th e  a g r e e m e n t  th a t  y o u  

h a v e  r e fe r e n c e  t o ?  A .  Y e s ,  s ir . 10!

A g r e e m e n t  o f fe r e d  in  e v id e n c e  a n d  m a r k e d  ©
E x h ib i t  A . f o r  P la in t i f f .

Q . U n d e r  th a t  a g re e m e n t , d o  y o u  r e m e m b e r  w h a t  

y o u  w e re  t o  g e t ?  A .  Y e s ,  s ir .

M r . B r o w n : T h e  a g re e m e n t  s p e a k s  f o r  i t -

s e lf ,  M r . C a s t le b a u m .
M r . C a s t le b a u m : I  w o u ld  l ik e  t o  r e a d  s u ch  

p o r t io n s  a s  w e  r e ly  u p o n : “ W it n e s s e t h  th a t  
th e  s a id  p a r t y  o f  th e  f ir s t  p a r t  f o r  a n d  in  c o n -
s id e r a t io n  o f  th e  su m  o f  tw e n ty -f iv e  h u n d r e d  
d o l la r s ”  ( t h e  p a r t y  o f  th e  f ir s t  p a r t  i s  C a s t le -
b a u m — th e  p a r t y  o f  th e  s e c o n d  p a r t  is  W o l f -  
s o n )  “ t o  b e  p a id  in  th e  m a n n e r  h e r e in a ft e r  
se t  fo r t h .  I t  is  h e r e b y  a g re e d  t o  s e ll  t o  s a id  
p a r t y  o f  th e  s e c o n d  p a r t ,  h is  h e ir s  a n d  a s -
s ig n s  th e  s a lo o n  b u s in e s s  n o w  b e lo n g in g  t o  
th e  s a id  p a r t y  o f  th e  f ir s t  p a r t ,  s i tu a te d  a t  
n u m b e r  3 5 1  P r o s p e c t  S t r e e t , P e r t h  A m b o y ,  
t o g e t h e r  w ith  a l l  th e  s t o c k  o f  l iq u o r ,  b e e r  a n d  
c ig a r s  w h ic h  a r e  n o w  th e r e in , a ls o  in c lu d in g  
a l l  f ix t u r e s  w h ic h  a r e  n o w  a  p a r t  o f  s a id  
b u s in e s s  in  th e  s a id  s a lo o n , th e  a b o v e  f ix -
tu r e s  b e in g  s u b je c t  t o  a  m o r tg a g e  o f  n in e  
h u n d r e d  a n d  f i f t y  d o l la r s  n o w  h e ld  b y  th e  
P e t e r  B r e id t  B r e w e r y  w h ic h  s a id  p a r t y  o f  
th e  s e c o n d  p a r t  a g r e e s  t o  a s s u m e  in  a d d it io n  

t o  th e  c o n s id e r a t io n  a b o v e  n a m e d .” 40
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Q . T h is  c h a t t e l  m o r tg a g e  th a t  th e  a g re e m e n t
s p e a k s  o f  w a s  m a d e  b y  y o u  t o -------- ? A .  P e t e r
B r e id t  B r e w in g  C o m p a n y . v

Q . D o  y o u  r e m e m b e r  a b o u t  w h a t  y e a r  y o u  m a d e  
i t ?  A .  Y e s , s ir .

M r . B r o w n :  I  th in k  th e  c h a t t e l  m o r tg a g e  
is  th e  b e s t  e v id e n ce .

M r . C a s t le b a u m : I  a m  ju s t  la y in g  th e  
fo u n d a t io n .

Q . T h e r e  w a s  o n ly  o n e  c h a t te l  m o r tg a g e  y o u  
m a d e  w ith  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  A . 
Y e s ,  s ir .

M r. C a s t le b a u m : I  o f f e r  in  e v id e n c e  c e r -
t if ie d  c o p y  o f  c h a t t e l  m o r tg a g e  m a d e  b y  J a -
c o b  C a s t le b a u m  t o  th e  P e t e r  B r e id t  C ity  
B r e w e r y .

M a r k e d  E x h ib i t  B . f o r  p la in t i f f .

Q . A n d  d id  y o u  m a k e  th a t  s a le  th a t  y o u  a g re e d  
t o  m a k e  b y  th a t  a g r e e m e n t ?  A .  Y e s , s ir .

Q . D o  y o u  r e m e m b e r  w h e n  i t  w a s  w h en  y o u  c o n -
s u m m a te d  th a t  s a le ?  A . S o m e  t im e  in  D e c e m b e r ;  
a f t e r  C h r is tm a s .

Q . I  a sk  y o u  w h e n  y o u  t r a n s fe r r e d  th e  p r o p e r ty ,  
d o  y o u  r e m e m b e r  th e  d a t e ?  A .  D e c e m b e r  27 .

Q . T h a t  is  th e  d a t e  o f  th e  a g r e e m e n t?  A . Y e s , 
s ir .

Q . D o  y o u  r e m e m b e r  th e  d a t e  th a t  y o u  c a r r ie d  
o u t  th e  te r m s  o f  th e  a g r e e m e n t?  A .  I t  w a s  in  J u ly ,  
th e  12 th  o r  th e  1 0 th  o f  J u ly .

Q . D id  y o u  r e c e iv e  y o u r  c o n s id e r a t io n ,  th e  $ 2 5 0 0  
in  th e  a g r e e m e n t?  A .  I  d id  r e c e iv e  it .

Q . W h a t  p r o v is io n ,  i f  a n y , w a s  m a d e  w ith  r e fe r -
e n ce  t o  p a y in g  o f f  th e  c h a t t e l  m o r tg a g e ?  A .  I
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s h o u ld  b r in g  th e  b i l l  f o r  th e  P e t e r  B r e id t  B r e w in g  

C o m p a n y  a n d  th e y  w o u ld  p a y  it .
Q . A t  th e  t im e  th a t  y o u  w e n t  u p  t o  th e  o f fic e  o f  

M r . B r o w n  t o  c lo s e  t h is  t r a n s a c t io n  w h a t  a r r a n g e  
m e n t, i f  a n y , d id  y o u  m a k e  w ith  r e fe r e n c e  t o  p a y in g  
o f f  t h is  c h a t t e l  m o r t g a g e ?  A .  T h e  a r r a n g e m e n t  j q

w a s  I  d id  r e fu s e  t o  ta k e ---------
Q . I  s h o w  y o u  a  p a p e r  d a te d  J u ly  7 , 1 9 1 6 , p u r -

p o r t in g  t o  b e  a  r e c e ip t  f r o m  T h o m a s  B r o w n  th a t  h e  
is  h o ld in g  th e  s u m  o f  $ 2 3 5 0  f o r  y o u  a n d  a sk  y o u  
i f  th a t  r e fr e s h e s  y o u r  m e m o r y  as t o  w h a t  h a p p e n e d  
a t  th e  t im e ?  A .  A t  th e  t im e  th e y  w a s  s u p p o s e d  t o  
p a y  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  th e  m o r t -

g a g e  a n d  p a y  m e  m in e .
Q . O n  th e  7 th  o f  J u ly  d id  y o u  g e t  y o u r  m o n e y

o r  n o t ?  A . N o . 20
Q . W h y  d id n ’ t  y o u  g e t  y o u r  m o n e y  o n  th e  7 th

o f  J u l y ?  A . B e c a u s e  I  w a n te d  t o  p a y  f ir s t  t o  th e

P e te r  B r e id t  B r e w in g  C o m p a n y .
Q . D o  I  u n d e r s ta n d  th a t  y o u  w a n te d  t o  see  th a t  

th e  c h a t t e l  m o r tg a g e  w a s  p a id  f i r s t ?  A . Y e s ,  s ir .
q  W h a t  a r r a n g e m e n t  w a s  m a d e , i f  a n y , writh  

r e fe r e n c e  t o  th e  p a y m e n t  o f  th a t  c h a t t e l  m o r tg a g e ?
A T h e  a r r a n g e m e n t  w a s  t h a t  m y  a t t o r n e y  s h a ll  
b r in g  th e  b i l l  f r o m  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y , a n d  w h a te v e r  th a t  w i l l  b e  th e y  s h a ll  p a y . :<0 

Q . W a s  th e r e  a n y  m o n e y s  l e f t  f o r  th e  p a y m e n t  

o f  th a t  c h a t t e l  m o r t g a g e ?  A .  Y e s ,  s ir ,  $9 0 0 .
Q . I n  w h o s e  h a n d s ?  A .  I n  T h o m a s  B r o w n ’ s. 

T h e re  w a s  $ 9 0 0  le f t  in  T h o m a s  B r o w n ’ s h a n d s .
Q . I  u n d e r s ta n d  y o u  t o  s a y  th a t  o n  th e  7 th  o f  

J u ly  y o u  d id n ’ t  ta k e  th e  m o n e y  b e c a u s e  y o u  w a n te d  
e v e r y th in g  t o  b e  s e t t le d ?  A .  Y e s ,  s i r ;  th e  m o n e y  
w a s'la y in g  th e r e  f o r  t h e  P e t e r  B r e id t  B r e w in g

C o m o a n  v  c h a t t e l  m o r tg a g e .
q  A n d  y o u  w e r e  t o  g e t  th e  m o n e y  w h e n  y o u  g o t  ¿ q  

th e  s ta te m e n t  f r o m  P e t e r  B r e id t ?  A .  Y e s ,  s ir .
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Q . S o  th a t  th e  m o n e y  w a s  t h e r e ;  is  th a t  r ig h t ?  
A .  Y e s , s ir .

Q . D id  y o u  f in a l ly  a c c e p t  $ 2 3 5 0  a f t e r  th e y  m a d e  
th a t  a r r a n g e m e n t  w ith  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y ?  A .  I  a c c e p te d . A f t e r  th e y  p a id  th e  

10 P e t e r  B r e id t  B r e w in g  C o m p a n y  w h a t  i t  c la im e d  I  
r e c e iv e d  m y  m o n e y .

Q . D id  y o u  r e c e iv e  th e  s ta te m e n t  f r o m  th e  P e t e r  
B r e id t  B r e w in g  C o m p a n y ?  A . M y  la w y e r  d id .

Q . W h o  is  y o u r  la w y e r ?  A .  H a r r y  C a s te lb a u m .
Q . D o  y o u  k n o w  w h e th e r  i t  w a s  b e fo r e  o r  a f t e r  

th e  r e c e ip t  o f  th a t  s ta te m e n t  th a t  y o u  a c c e p te d  y o u r  
m o n e y ?  A .  I t  w a s  a f t e r  th e  s ta te m e n t .

Q , T h a t  y o u  g o t  y o u r  m o n e y ?  A . Y e s , s ir .
Q . A n d  th e n  w h a t  h a p p e n e d ?  A .  T h e n , w h y  

2 o  P e t e r  B r e id t  b r o u g h t  m e  in t o  C o u r t  a n d  s u e d  m e 
f o r  th e  m o r tg a g e  w ith  in te r e s t .

Q . P e t e r  B r e id t  b r o u g h t  y o u  in t o  c o u r t  a n d  su ed  
y o u  f o r  th e  m o n e y  a n d  in t e r e s t ?  A .  Y e s , s ir .

M r. C a s t e lb a u m : I  n o w  r e a d  f r o m  th e  c e r -
t if ie d  c o p y  o f  th e  c h a t t e l  m o r tg a g e  th e  f o l -
l o w in g  p a r t  : “ U p o n  c o n d i t io n  th a t  i f  th e
s a id  p a r t y  o f  th e  f ir s t  p a r t ”  ( t h a t  is  J a c o b  
C a s te lb a u m )  “ s h a l l  a n d  d o  w e l l  a n d  t r u ly  

30 p a y  u n to  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,
i t s  e x e c u to r s ,  a d m in is t r a t o r s  a n d  a s s ig n s ”  
s a id  p a r t y  o f  th e  s e c o n d  p a r t  b e in g  P e te r  
B r e id t  B r e w in g  C o m p a n y )  “ th e  ju s t  a n d  
fu l l  su m  o f  n in e  h u n d r e d  d o l la r s  a c c o r d in g  
t o  th e  te r m s  o f  a  c e r ta in  p r o m is s o r y  n o te  o f  
w h ic h  th e  f o l l o w in g  is  a  t r u e  c o p y ; ”  (th e n  
f o l l o w s  th e  c o p y  o f  th e  n o te , o f  a  d em a n d  
n o t e )  in  th e  su m  o f  n in e  h u n d r e d  d o lla r s , 
d a te d  A p r i l  7 , 1911 .

I  a ls o  w ish  t o  o f fe r  in  e v id e n c e  a  tra il-40
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s c r ip t  o f  th e  c a s e  o f  th e  P e t e r  B r e id t  C ity  
B r e w in g  C o m p a n y  a g a in s t  J a c o b  C a s te l-

b a u m , i f  th e r e  is  n o  o b je c t io n .
M r . B r o w n :  I f  th e  c o u r t  p le a s e  I  o b je c t  

t o  th e  t r a n s c r ip t  in  s o  f a r  a s  th e  ju d g m e n t ,  
is  d a te d  a f t e r  th e  d a te  th a t  M r . C a s te lb a u m  
s a y s  th a t  h e  a c c e p te d  th e  tw e n ty -th r e e  h u n -
d r e d  a n d  f i f t y  d o l la r s ,  a n d  i t  i s  f o r  th e  f u l l  

a m o u n t .
T h e  C o u r t : I t  h a s n ’t  b e e n  s ta te d  w h e n  h e  

a c c e p te d  i t  t h a t  I  h a v e  h e a rd .
M r . B r o w n : I  u n d e r s to o d  a b o u t  th e  te n th

o f  J u ly .
T h e  C o u r t : I  h a d n ’t  u n d e r s to o d  th a t . H e  

m e r e ly  s a id  th a t  th e  a g r e e m e n ts  w e r e  m a d e  

a b o u t  th e n .
M r . B r o w n :  T h is  s h o w s  a  ju d g m e n t  f o r  

th e  s u m  o f  $ 1 1 9 7 .
M r . C a s t e lb a u m : T h is  i s n ’ t  a  t r a n s c r ip t  

o f  th e  ju d g m e n t  b u t  a  t r a n s c r ip t  o f  t h e  p r o -
c e e d in g s . T h e  th e o r y  u p o n  w h ic h  I  o f fe r  th a t  
is  th is , t h a t  th e  t e s t im o n y  u p  t o  th is  p o in t  
i s  t h a t  th e  p la in t i f f  a f t e r  h e  r e c e iv e d  th e  
s ta te m e n t  f r o m  th e  B r e w in g  c o m p a n y  a s  t o  
w h a t  th e y  w o u ld  d e m a n d , a c c e p te d  h is  
m o n e y  a n d  la id  th e  o t h e r  m o n e y  in  th e  
h a n d s  o f  th e  a t t o r n e y  t o w a r d s  th e  p a y m e n t  
o f  t h is  c h a t t e l  m o r tg a g e . N o w , th e  t e s t i -
m o n y  w a s  t h a t  h e  w a s  th e n  s u e d  s o m e  t im e  
in  J u ly .  W e  w i l l  p r o v e  w h a t  h e  w a s  s u e d  
f o r  a n d  h o w  h e  w a s  s u e d  a n d  th a t  th ese  p r o -
c e e d in g s  w e r e  p r o c e e d in g s  in  w h ic h  th e  p r e s -
e n t  d e fe n d a n t  w a s  i l l e g a l ly  o b l ig e d  t o  p a y , 
a n d  i f  w e  r e c i t e  th e  ju d g m e n t  ( I  h a v e  a  c e r -
t i f ie d  c o p y  o f  th e  ju d g m e n t  ) i f  w e  r e c i t e  th e  
ju d g m e n t  w it h o u t  s h o w in g  th e  a c t io n  u p o n
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w h ic h  th e  ju d g m e n t  w a s  r e c o v e r e d  th e  d e -
fe n d a n t  m a y  w e ll  s a y  th a t  th a t  d o e s n ’ t  p r o v e  
a n y th in g .

T h e  C o u r t :  Y o u  s a id  i t  w a s  a  c e r t if ie d  
c o p y  o f  th e  ju d g m e n t ,

j q  M r . C a s t e lb a u m : T r a n s c r ip t  o f  th e  ca se ,
p le a d in g s  o f  P e t e r  B r e id t  B r e w in g  C o m -
p a n y .

T h e  C o u r t :  I t  m a y  be  re ce iv e d .
M a r k e d  E x h ib i t  C . f o r  P la in t i f f .
M r . C a s t e lb a u m : I  m a y  e r p la in  t o  y o u r  

H o n o r  th a t  th e  ju d g m e n t  w a s  ta k e n  b y  d e -
fa u l t  a n d  th a t  im m e d ia te ly  a f t e r w a r d s  th ere  
w a s  a n  a c t io n  t o  o p e n  u p  th e  c a s e  a n d  th ey  
s h o u ld  b e  r e a d  a s  o n e  ca se .

2^ T h e  C o u r t :  W e  h a v e n ’ t  y o u r  ju d g m e n t
y e t .

M r . C a s t e lb a u m : I  r e a d  f r o m  th e  t r a n -
s c r ip t  o f  th e  p le a d in g s  in  th e  c a s e  o f  P e te r  
B r e id t  C it y  B r e w e r y  vs. J a c o b  C a s te lb a u m  
w h ic h  r e c it e s  th a t  “ O n  A p r i l  7 , 19 1 1 , d e -
fe n d a n t  m a d e  a n d  d e liv e r e d  t o  p la in t i f f  h is  
n o te  o f  th a t  d a t e  f o r  n in e  h u n d r e d  d o l la r s  
a n d  t h a t  th e  p la in t i f f  h a s  m a d e  d e m a n d  f o r  
s a id  p a y m e n t  o f  s a id  s u m ”  a n d  f o l l o w s  a 
c o p y  o f  th e  n o te  d a te d  A p r i l  7 , 19 1 1 , in  th e  
s u m  o f  n in e  h u n d r e d  d o lla r s .

I  r e a d  f r o m  th e  a n s w e r  in  th e  sa m e  ca u se , 
i f  y o u r  H o n o r  p le a s e , “ th a t  d e fe n d a n t  sa ys  
th a t  a t  th e  t im e  o f  th e  e x e c u t io n  o f  th e  n o te  
a b o v e  m e n t io n e d  a  c h a t te l  m o r tg a g e  c o v e r -
in g  f ix tu r e s  th e n  o w n e d  b y  th is  d e fe n d a n t  
w a s  e x e c u te d  t o  th e  p la in t i f f  in  a  l ik e  a m o u n t  
t o  s e c u r e  th e  p a y m e n t  o f  th e  n o te , w h ic h  sa id  
c h a t t e l  m o r tg a g e  w a s  r e c o r d e d  in  th e  reg is - 
t e r ’ s o f f ic e  o f  M id d le s e x  C o u n t y  a n d  is  n o w
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in  th e  p o s s e s s io n  o f  th e  p la in t i f f  a n d  i t  w a s  
u n d e r s to o d  a n d  a g r e e d  b y  a n d  b e tw e e n  p la in -
t i f f  a n d  d e fe n d a n t  a t  th e  t im e  o f  s a id  e x e c u -
t io n  th a t  i t  s h o u ld  n e v e r  b e a r  in te r e s t . A n d  
fu r th e r  th a t  th e  d e fe n d a n t  o n  o r  a b o u t  J u ly  
20 c o n v e y e d  th e  f ix tu r e s  c o v e r e d  b y  th e  ch a t -  ^  
t e l  m o r tg a g e  t o  o n e  D a v id  W o l f  s o n  w h o  a s -
s u m e d  th e  p a y m e n t  o f  th e  a b o v e  m o r tg a g e  
a n d  th a t  o n  o r  a b o u t  th e  tw e n ty -f i f th  d a y  o f  
J u ly  T h o m a s  B r o w n  a c t in g  a s  a t t o r n e y  f o r  
D a v id  W o l f s o n  te n d e r e d  th e  s a id  su m  o f  n in e  
h u n d r e d  d o l la r s  a n d  w a s  r e fu s e d ; a n d  f u r -
th e r  s a y s  th a t  th e  d e fe n d a n t  s a y s  th a t  th e  
p la in t i f f  f a ls e ly  r e p r e s e n te d  t o  th e  d e fe n d a n t  
th a t  th e  a m o u n t  d u e  o n  th e  n o t e  a n d  c h a t t e l  
m o r tg a g e  w a s  th e  su m  o f  n in e  h u n d r e d  d o l-  ^  
l a r s ;  th a t  th e  p la in t i f f  h a d  r e a s o n  t o  b e lie v e  
th a t  th e  s ta te m e n t  w a s  fa ls e  a n d  w a s  m a d e  
f o r  th e  p u r p o s e  o f  h a v in g  th e  s a m e  a c te d  
u p o n  b y  th e  d e fe n d a n t  a n d  th a t  th e  d e fe n d -
a n t , r e ly in g  u p o n  th e  s a m e  w a s  m is le d  
th e r e b y  in t o  a d ju s t in g  a c c o u n t s  u p o n  t h a t  
a m o u n t  t o  h is  d a m a g e  a n d  t h e r e fo r e  th a t  th e  
p la in t i f f  is  e s to p p e d  f r o m  c la im in g  a n y  su m  
a b o v e  th e  a m o u n t  se t f o r t h  in  th e  a b o v e  
s ta te m e n t ,”  r e fe r r in g  t o  th e  s ta te m e n t  ten - ^  
d e r e d  b y  th e  P e t e r  B r e id t  B r e w in g  C o m -

p a n y .
I  n o w  o f fe r  a  t r a n s c r ip t  o f  th e  ju d g m e n t  

r e n d e r e d  in  th a t  c a s e , i f  th e r e  is  n o  o b je c -

t io n .
M r . B r o w n : T h e  o n l y  o b je c t io n  th a t  I  w i l l  

h a v e  t o  th is , i f  th e  C o u r t  p le a s e , i s  th a t  th e re  
is  n o  c o n n e c t io n  b e tw e e n  t h is  c e r t i f i c a t e  a n d  
th e  r e c o r d  a s  p r o d u c e d  b y  th e  o th e r  s id e .

M r . C a s t e lb a u m : I t  i s  o n ly  f o r  th e  m e a n s  ^



o f  id e n t i f ic a t io n . I  h a v e  th is  r ig h t ,  t o  s h o w  
th e  c a u s e  w h ic h  r e c it e s  th e  ju d g m e n t ,  a n d  
r e c i t e s  th e  a m o u n t  o f  th e  ju d g m e n t ,  th e  
a m o u n t  o f  th e  c o s t s  a n d  r e c it e s  th e  c o n n e c -
t io n .

( T r a n s c r ip t  o f  r e c o r d  o f  c a s e  s h o w n  to  
C o u r t , )

T h e  C o u r t : W a s  th e r e  e v e r  m o r e  th a n  o n e  
s u it  a g a in s t  th e  P e t e r  B r e id t  C it y  B r e w in g  
C o m p a n y ?

M r. C a s t e lb a u m : O n ly  o n e  su it .
T h e  C o u r t :  W e l l ,  I  h a v e  s o m e  d o u b t  a b o u t  

th is , M r . C a s te lb a u m , as  a  p r o p e r  m e th o d  o f  
p r o v in g  th is . Y o u  s h o u ld  h a v e  o b ta in e d  a  
t r a n s c r ip t  o f  th e  ju d g m e n t ,

M r . C a s t e lb a u m : I f  y o u r  H o n o r  p le a s e , I  
b e g  le a v e  t o  in t r o d u c e  i t  a s  i t  w i l l  s h o w  th a t  
ju d g m e n t  h a s  b een  r e n d e r e d , a n d  a s  I  u n d e r -
s ta n d  o u r  c a s e  is  s im p ly  t o  s h o w  th a t  ju d g -
m e n t  w a s  r e n d e r e d  in  th a t  ca se . I t  is  a  p a r t  
o f  th e  s a m e  ca u se .

(A d m it t e d  s u b je c t  t o  th e  o b je c t io n  o f  d e -
fe n d a n t  a n d  e x c e p t io n  a l lo w e d .)

M r . B i o w n :  I f  th e  C o u r t  p le a s e  I  d o n 't  
k n o w  w h e th e r  m y  r e a s o n s  f o r  th e  o b je c t io n  
a r e  c le a r .  * O n e  r e a s o n  is  th a t  th e re  is  n o t  a 
p r o p e r  t r a n s c r ip t  b e fo r e  th e  c o u r t ,  i t  d oes  
n o t  s h o w  th e  c o n t in u i t y  o f  a c t io n  f r o m  th e  
t im e  s u m m o n s  w a s  is s u e d  t o  th e  t im e  ju d g -
m e n t  w a s  r e n d e r e d  s u ff ic ie n t  t o  id e n t i fy  it 
w ith  th e  c h a t t e l  m o r tg a g e  a b o u t  w h ich  th is  
s u it  is  b r o u g h t  a n d  th e  s e c o n d  r e a s o n  is  th a t  
t h e y  a r e  n o t  e v id e n t ia l  f o r  th e  r e a s o n  th a t  it  
d o e s  n o t  p r o v e  a n y  d a m a g e s  o f  a n y  k in d  m a -
te r ia l  t o  th is  su it .

( O b je c t io n  o v e r r u le d  a n d  e x c e p t io n  a l-
lo w e d . )
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M r. B r o w n : I  o b je c t  t o  th is , i f  y o u r  H o n o r  
p le a s e . A r e  w e  b o u n d  b y  th e  p le a d in g s  in  
th is  c a s e  a s  b e in g  r e a d  b y  c o u n s e l  b e tw e e n  
t w o  o t h e r  p a r t ie s , b e tw e e n  t h is  p la in t i f f  h e re  
w h o  is  th e  d e fe n d a n t  in  a n o th e r  ca u s e , a n d  
a n o th e r  p a r t y ?  W e  h a v e  n o  w a y  o f  c o n t r o l -  
l in g  i t  in  a n y  w a y ;  w e  h a v e  n o  c o n n e c t io n  

w ith  it .
(O b je c t io n  o v e r r u le d  a n d  e x c e p t io n  a l -

lo w e d .)  .........
M r . C a s t le b a u m : ( R e a d in g  f r o m  r e c o r d

o f  c a s e )  “ T h e  a b o v e  e n t it le d  c a s e  w a s  t r ie d  
o n  th e  te n th  d a y  o f  O c t o b e r ,  1 9 1 6 , a t  th e  
O c e a n  C o u n ty  C ir c u i t  w ith  a  ju r y  a n d  ju d g -
m e n t  w a s  e n te r e d  in  f a v o r  o f  th e  p la in t i f f  
a n d  a g a in s t  th e  d e fe n d a n t  f o r  th e  su m  o f  ^  
e le v e n  h u n d r e d  a n d  n in e ty -s e v e n  d o l la r s  a n d  
s ix t y  c e n t s  a n d  t h e  d e fe n d a n t  n o t  a p p e a r in g  
w h e n  th e  c a s e  w a s  r e g u la r ly  c a l le d  f o r  t r ia l  
a f t e r  e n t r y  o f  th e  ju d g m e n t  th e  d e fe n d a n t  
a p p l ie d  t o  th e  J u d g e  h o ld in g  th e  O ce a n  
C o u n t y  C ir c u i t  f o r  a  r u le  t o  s h o w  c a u s e  w h y  
a  n e w  t r ia l  s h o u ld  n o t  b e  g r a n te d  o n  th e  
g r o u n d  th a t  h e  h a d  a  g o o d  a n d  ju s t  d e fe n s e  
t o  th e  a c t io n  o n  th e  m e r its  o f  th e  c a s e ;  th a t  
th e r e u p o n  th e  c o u r t  o r d e r e d  th a t  th e  p la in -  
t i f f  a n d  d e fe n d a n t  b r in g  in t o  C o u r t  o n  S a t -
u r d a y  th e  fo u r te e n th  d a y  o f  O c to b e r ,  1 9 1 6 , 
th e  w itn e s s e s  o f  th e  r e s p e c t iv e  p a r t ie s  t o  
g iv e  e v id e n c e  o n  s a id  a p p l ic a t io n .  A n d  i t  
fu r t h e r  a p p e a r in g  th a t  th e  w itn e s s e s  o f  th e  
r e s p e c t iv e  p a r t ie s  d id  a p p e a r  b e fo r e  th e  c o u r t  
on  S a t u r d a v  th e  fo u r te e n th  d a y  o f  O c to b e r ,  
1 9 1 6 . a n d  th e y  w e r e  e x a m in e d  a n d  c r o s s  e x -
a m in e d  b y  th e  r e s p e c t iv e  a t t o r n e y s  a n d  a f t e r  
c o n s id e r in g  th e  e v id e n c e  p r e s e n te d  th e  c o u r t  , .̂q



Jacob C astelbaum — Plain tiff— D irect

b e in g  o f  th e  o p in io n  th a t  d e fe n d a n t ’ s  e v i-
d e n c e  d id  n o t  d is c lo s e  a  g o o d  c a u s e  o f  a c t io n  
u p o n  th e  m e r it s  o f  th e  ca s e , th e  a p p l ic a t io n  
w a s  d is c h a rg e d .

M a rk e d  E x h ib i t  D . f o r  P la in t i f f .

Q . A f t e r  s u it  w a s  s ta r t e d  b y  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  a g a in s t  y o u ,  d id  y o u  a t  a n y  t im e  
n o t i f y  M r . W o l f  s o n ?  A .  I  n e v e r  d id ,  m y  la w y e r —  
w h a t  m y  la w y e r  d o n e  I  d o n ’ t  k n o w .

C e r t i f ic a te  o f  c a n c e l la t io n  m a r k e d  E x h ib it  
F . f o r  P la in t i f f .

M r . C a s t e lb a u m : I  o f f e r  in  e v id e n c e  a  le t -
t e r  d a te d  A u g u s t  9, 1 9 1 6  t o  M r . T h o m a s  
B r o w n ,— a  le t t e r  d a te d  A u g u s t  9 , 1 9 1 6 , fr o m  
H a r r y  C a s te lb a u m  t o  T h o m a s  B r o w n .

M r . B r o w n :  I f  th e  C o u r t  p le a s e , i f  M r. 
C a s te lb a u m  w i l l  a c k n o w le d g e  h is  s ig n a tu r e  
t o  a l l  o f  th e se , th e r e  a r e  m a n y  le t te r s  a n d  
p a p e r s ,— t h a t  is , H a r r y  C a s te lb a u m , a s  th e  
a t t o r n e y  f o r  th e  p la in t i f f  in  th e  ca s e , I  h a v e  
n o  o b je c t io n  t o  th e r e  a l l  g o in g  in .

M r . C a s t e lb a u m : I  h a v e  n o  o b je c t io n  to  
a n y  le t t e r s  th a t  I  w r o t e  g o in g  in  i f  th e y  h ave 
a n y  b e a r in g  o n  th e  ca se . W it h  th a t  s ta te -
m e n t  I  u n d e r s ta n d  th a t  th e r e  is  n o  o b je c t io n  
t o  th e  p le a d in g s  in  th e  C o u r t  o f  C h a n ce ry .

- M r . B r o w n : N o , i t  d o e s  n o t  in c lu d e  th a t.

Q . W h a t  h a p p e n e d  a f t e r  ju d g m e n t  w a s  re n d e re d  
a g a in s t  y o u  b y  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  ? 

A . I  p a id .
Q . W h a t  d o  y o u  m e a n , y o u  p a id ?  A .  I  p a id  th e  

P e t e r  B r e id t  C o m p a n y  th e  b a la n c e  o f  th e  m o n e y .
Q . H o w  m u c h  d id  y o u  p a y  th e  P e t e r  B r e id t  

B r e w in g  C o m p a n y ?  A .  $3 7 5 .
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Q . W h a t  d o  y o u  m e a n  b y  th e  b a la n c e  o f  th e

m o n e y  ? A .  T h e r e  w a s  $ 1 1 0 0 —
Q . D o  y o u  k n o w  w h a t  th e  e x a c t  f ig u r e s  o f  th e  

ju d g m e n t  a r e ?  A .  I  c o u ld n ’ t  t e l l  y o u .
Q . D o  y o u  m e a n  t o  s a y  th a t  y o u  p a id  th e  d i f f e r -

e n c e --------  to
M r. B r o w n : I  o b je c t ,  i f  th e  C o u r t  p le a s e .

Q . W h a t  d o  y o u  m e a n  w h e n  y o u  s a y  “ th e  d i f f e r -
e n c e ” ? A .  T h e  d i f f e r e n c e  m e a n s  $ 9 0 0  a n d  $ 1 1 0 0 .

Q . W h a t  d o  y o u  r e fe r  t o  b y  th e  $ 9 0 0 ?  A . I  d o n ’ t  
k n o w  w h a t— th e y  s u e d  m e  f o r  th e  in te r e s t .

Q . W h a t  d o  y o u  m e a n  b y  th e  $ 9 0 0 ?  A .  D a v id  

W o l f s o n  p a id  th e  $ 9 0 0 .

T h e  C o u r t :  I s  t h a t  th e  $ 9 0 0  y o u  le f t  in  
th e  h a n d s  o f  M r . B r o w n ?  A . Y e s ,  s ir . ^

Q . Y o u  p a id  th e  d i f f e r e n c e  b e tw e e n  th a t  a n d  
w h a t  th e  a m o u n t  o f  th e  ju d g m e n t  w a s ?  A .  Y e s ,  

s ir .
Q . W h a t  i s  th e  a m o u n t  o f  th e  ju d g m e n t ?  A . 

$ 1 2 4 7 .7 6 .
Q . I  u n d e r s to o d  y o u  t o  s a y  y o u  p a id  $ 3 7 5 ;  is  th is  

th e  c h e c k ?  A .  Y e s .

M r. C a s t e lb a u m : I  o f fe r  in  e v id e n c e  ch e ck  
f o r  $ 3 7 5 , t o  P e t e r  B r e id t  B r e w in g  C o m p a n y .

O b je c t e d  to . O b je c t io n  o v e r r u le d  a n d  ex - * 

c e p t io n  a l lo w e d .
C h e ck  d a te d  N o v . 2 3 ,1 9 1 6 ,  m a r k e d  E x h ib i t  

F . f o r  P la in t i f f .

Q . H a s  M r . W o l f s o n  e v e r  p a id  y o u ?  A .  N o , s ir .

Q . A n y  p a r t  o f  i t ?  A . N o , s ir .

C ross exam in a tion  b y  M r. B r o w n ’.

Q . M r . C a s te lb a u m , y o u  h a d  th is  a g re e m e n t  e x -

e c u te d  w h e r e ?  A .  W it h  W o l f s o n .  40
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Q . W h a t  p la c e ?  A .  A t  P e r t h  A m b o y .
Q . A t  y o u r  h o u se , u p s ta ir s  in  y o u r  L o u s e ?  A . 

Y e s ,  s ir .

Q . W h o  d r e w  th e  a g r e e m e n t?  A .  H a r r y ,  m y  son .
Q . D id  M r . W o l f s o n  h a v e  a n y b o d y  th e re  rep re - 

j q  s e n t in g  h im ?  A . N o .

Q . T h a t  is  th e  c h a t t e l  m o r tg a g e , is  i t  n o t , th a t  
y o u  g a v e  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  
( P a p e r  s h o w n  t o  w it n e s s ) .  A .  Y e s ,  s ir .

C h a tte l  m o r tg a g e  m a r k e d  f o r  Id e n t i f ic a -
t io n .

Q . W a s  a n y t h in g  s a id  a b o u t  th e  in te r e s t  a t  th e
t im e  o f  th e  e x e c u t io n  o f  th e  a g r e e m e n t  w ith  M r.
W o l f s o n ?  A .  Y e s ,  s ir .

20 ’

M r. C a s t e lb a u m : I  o b je c t  t o  a n y  e v id e n c e  
a s  t o  w h a t  c o n v e r s a t io n s  t o o k  p la c e  a t  th e  
t im e  o f  th e  s ig n in g  o f  th e  a g r e e m e n t  u n d e r  
th e  r u le  o f  N e w b u r g  vs. Y o u n g  a n d  th e  lo n g  
l in e  o f  ca s e s  w h ic h  h o ld  th a t  n o  o r a l  e v i-
d e n c e  is  p e r m is s ib le  a s  c h a n g in g  o r  m o d i fy -
in g  a  w r it t e n  in s t r u m e n t .

M r . B r o w n : I f  th e  C o u r t  p le a s e , m y  c o n te n -
t io n  in, t h is  ca s e , u n d e r  th e  d e c is io n  o f  C o u r t

o n  7
o f  E r r o r s  a n d  A p p e a ls  in  th e  c a s e  a g a in s t  
M c B r id e ,  7 7  N e w  J e r s e y  L a w , is  th a t  th is  is  
n o t  c h a n g in g  a  w r it t e n  in s t r u m e n t  b y  o r a l  
t e s t im o n y . I n  th a t  c a s e  th e  a g re e m e n t  w as  
m a d e  s u b je c t  t o  a c e r t a in  le a s e  th a t  w a s  on  
th e  p r o p e r t y  th a t  w a s  b e in g  s o ld  a n d  th e 
c o n t r o v e r s y  o r  is su e  w a s  t o  c e r ta in  c o n v e r -
s a t io n s  th a t  w e re  h a d  as  t o  th e  ren t th a t  w as 
p a y a b le  a c c o r d in g  t o  th a t  lea se . I t  is  s im i-
la r  t o  th is  c a s e  f o r  th e  r e a s o n  th a t  it  d id  n o t  
s ta te  in  th e  a g re e m e n t  th e  a m o u n t  o f  ren t40
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th a t  w a s  c o n t a in e d  in  th a t  le a s e  a n d  in  th is  
c a s e  i t  i s  th e  a m o u n t  o f  in te r e s t . I n  th e  
M c B r id e  ca s e  a n  e f f o r t  w a s  m a d e  t o  s h o w  
w h a t  c o n v e r s a t io n  w a s  h a d  a s  t o  th e  a m o u n t  
o f  r e n t  th a t  w a s  p a y a b le  o r  th a t  c o u ld  b e  
g o t t e n  f o r  th e  p r e m is e s  a n d  th e  o b je c t i o n  ^  
w a s  m a d e  t h a t  t e s t im o n y  o f  th a t  k in d  w o u ld  
b e  c h a n g in g  th e  w r it t e n  in s t r u m e n t  a n d  th e  
c o u r t  h e ld  th a t  th a t  w a s  n o t  so , th a t  th e  
a g re e m e n t  wra s  s i le n t  a s  t o  th e  r e n t  a n d  th a t  
t h e r e fo r e  i t  w a s  p r o p e r  t e s t im o n y .

A n d  th e n  in  th e  c a s e  o f  O ’ B r ie n  vs. P a t -
te r s o n  B r e w in g  C o m p a n y , V i c e  C h a n c e l lo r  
P i t n e y ’ s  d e c is io n  in  r e g a r d  t o  o m is s io n s  o f  
th is  k i n d : “ T o  s h o w  th is  b y  o r a l  t e s t im o n y  
is  n o  m o r e  a  b r e a c h  o f  th e  r u le  in v o k e d  th a n  g o  
i t  i s  t o  p r o v e  th a t  a n  a b s o lu te  d e e d  is  g iv e n  
a s  a  m o r tg a g e  o r  th a t  a  p r o m is s o r y  n o t e  is  
g iv e n  b y  th e  m a k e r  t o  th e  p a y e e  w it h o u t  c o n -
s id e r a t io n  a n d  a s  a n  a c c o m m o d a t io n  t o  th e  
la t t e r  o r  th a t  i t  w a s  a  fr e e  g i f t . ”  I  c o n t e n d  
th a t  th is  is  n o t  a n  e f fo r t  t o  v a r y  th e  te r m s  o f  
t h a t  in s t r u m e n t  b e tw e e n  M r . C a s te lb a u m  
a n d  M r . W o l f  son . I f  y o u r  H o n o r  h a s  in  
m in d  th e  c h a t t e l  m o r tg a g e — th e y  r e fe r r e d  t o  
th a t— I  s a y  s t i l l  t h a t  th e  a g re e m e n t  i s  s i le n t  
as  t o  th e  in t e r e s t  a n d  w e  h a v e  th e  r ig h t  t o  
s h o w  th e  c o n v e r s a t io n s ,  i f  th e  C o u r t  p le a s e , 
a b o u t  th e  a g re e m e n t  b e tw e e n  W o l f  s o n  a n d  

C a s te lb a u m .
T h e  C o u r t :  E v id e n t ly  th e  p le a  w a s  f r a u d  

in  th e  M c B r id e  ca se .
M r . B r o w n : B u t  th e  r u le  a s  t o  th e  a d m is -

s io n  o f  e v id e n c e  i s  th e  sam e.
T h e  C o u r t :  I  d o n ’ t  a g r e e  w ith  y o u  a s  t o  

th a t , a t  a ll .  T h e y  r e fe r  t o  a  w r it t e n  in s t r u -  ^
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in en t, a  le a s e  ; th e  a g r e e m e n t  w a s  ta k e n  su b -
j e c t  t o  th e  lea se . I t  w a s  f r a u d u le n t — fr a u d -
u le n t  r e p r e s e n t a t io n s  u p o n  w h ic h  th e  p la in -
t i f f  c la im e d  th a t  th e y  w e r e  a c q u ir in g  o f  d e -
fe n d a n t s  c e r ta in  r e a l  e s ta te  f o r  th e  p r ic e  o f  

I q  $ 1 5 ,0 0 0 . F r a u d  is  s h o w n . I f  y o u  sh ow
fr a u d  th en  o f  c o u r s e  y o u  c a n  g o  in t o  i t  in  
th e  s a m e  w a y . T h e  p o in t  w a s  m a d e  th a t  th e  
d e fe n d a n t ,  in t e n d in g  t o  d e c e iv e  a n d  d e fr a u d  
th e  p la in t i f f s  h a d  fa ls e ly  a n d  f r a u d u le n t ly  
r e p r e s e n te d  t o  th e m  th a t  th e  p r o p e r t y  s o ld  
b y  h im  t o  th e m  p r o d u c e d  a  r e n ta l  o f  o n e  
h u n d r e d  a n d  f o r t y - t w o  d o l la r s  e v e r y  m on th  
w h e r e a s  in  t r u th  s u c h  r e n ta l  w a s  o n ly  o n e  
h u n d r e d  a n d  t h ir t y - tw o  d o l la r s  p e r  m on th  

2q  a n d  t h a t  th e  p la in t i f f s ’ d a m a g e  b y  r e a s o n  o f
r e n ta l  w a s  th e  v a lu e  o f  t h is  m o n th ly  e x ce s s  
o f  te n  d o l la r s  f o r  th e  u n e x p ir e d  te rm  o f  th e  
lea se , a  p e r io d  o f  a b o u t  f o u r  y e a rs .

M r . B r o w n :  I f  y o u r  H o n o r  p le a s e , I
w o u ld  l ik e  t o  g o  in t o  d e ta i l .  T h e  p la in t i f fs ’ 
s u it  w a s  n o t  f o u n d e d  u p o n  a n y  a lle g e d  
b r e a c h  b y  th e  d e fe n d a n t  o f  th e  te rm s  o f  th e  
a g re e m e n t , b u t  u p o n  m a tte r s  a r is in g  o u t  o f  
th e  w r it t e n  a g re e m e n t . H e r e  is  th e  im p o r -  
ta u t  p o in t — r e c o v e r y  o f  d a m a g e s  w a s  s o u g h t  
b y  th e  p la in t i f f  b e ca u s e  o f  th e  a l le g e d  fa lse  
r e p r e s e n ta t io n s  b y  th e  d e fe n d a n t  t o  th e  
p la in t i f f s  r e s p e c t in g  th e  a m o u n t  o f  r e n t  p a y -
a b le  b y  f o r c e  o f  th is  lea se . F r a u d  w a s  the 
a l le g a t io n . M a n y  q u e s t io n s  w e r e  a sk ed  by 
th e  p la in t i f f s ’ c o u n s e l  o f  th e  w itn e s s e s  p u r -
p o r t in g  t o  s h o w  t h a t  b o th  b e fo r e  a n d  a fte r  
th e  c o n t r a c t  o f  s a le  th e  d e fe n d a n t  h a d  m ade 
fa ls e  r e p r e s e n t a t io n s  t o  th e  p la in t i f f  reg a rd - 

4q  in g  th e  a m o u n t  o f  th e  r e n t  in  q u e s t io n .
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T h e  C o u r t :  I  d o n ’ t  th in k  th is  c a s e  a id s  

y o u r  c o n te n t io n .
M r . B r o w n :  I f  y o u r  H o n o r  w i l l  b e a r  w ith  

m e  h a l f  a  m in u te — m y  c o n t e n t io n  is  th a t ,  
w h i le  i t  i s n ’ t  th e  s a m e  s o r t  o f  a  s u it — th a t  i s  
v e r y  e v id e n t— s t i l l  I  th in k  th e  r u l in g  o f  th e  ¿ q  
c o u r t  in  th is  v e r y  s p e c if ic  d e c la r a t io n  a s  t o  
i t s  f in d in g  u p o n  th e  q u e s t io n  h a s  i t s  b e a r in g  
u p o n  th is  ca s e . O f  c o u r s e ,  i f  i t  h a d  b een  
e x p r e s s e d  in  th e  c o n t r a c t ,  th e  w r it t e n  c o n -
t r a c t ,  w h ic h  th e y  s a id  w a s  s u b je c t  t o  th is  
le a se , th a t  th e r e  w o u ld  b e  a  r e n ta l  o f  $ 1 4 2 , 
th e n  th e r e  w o u ld n ’ t  b e  a n y  q u e s t io n  a b o u t  it . 
T h e r e  w o u ld  h a v e  b e e n  n o  f r a u d u le n t  r e p r e -
s e n ta t io n  ; b u t  b e c a u s e  i t  w a s n ’ t  e x p r e s s e d  
in  th e  le a s e  i t  w a s  p e r m it t e d  t o  b e  s h o w n . 20 

T h e  C o u r t :  B e c a u s e  i t  w a s  a  f r a u d u le n t  
r e p r e s e n ta t io n , f o r  n o  o th e r  r e a s o n  5 b e c a u s e  
th e  r e p r e s e n ta t io n  m a d e  w a s  t h a t  i t  w a s  
$ 1 4 2  p e r  m o n th , w h ile  in  f a c t  i t  w a s  o n ly  
$ 1 3 2 , a n d  i t  w a s  t h e r e fo r e  a  f r a u d u le n t  r e p -

re s e n ta t io n .
M r . B r o w n :  W h a t  1 c la im  is  th a t  th is  

a g re e m e n t  is  s i le n t  a b o u t  th e  in te r e s t  a s  t h a t  

w a s  a b o u t  th e  r e n t  in  th a t  lea se .
T h e  C o u r t : T h a t  is  ju s t  w h a t  I  s a id . I s n ’ t  30 

it  a m a t te r  o f  ju d i c ia l  c o n s t r u c t io n ?  I s  i t  
a m a tte r  w h ic h  i s  s u s c e p t ib le  o f  o r a l  p r o o f ,  
w h e th e r  o r  n o t  th a t  w r it t e n  a g re e m e n t  c a r -
r ie s  w ith  i t  th e  in te r e s t  o r  w h e th e r  i t  d o e s  
n o t ?  C a n  th e  C o u r t  a v o id  th e  r e s p o n s ib i l i t y  
o f  d e c id in g  th a t  q u e s t io n  u n d e r  th e  t e r m s  
o f  th e  a g re e m e n t  i t s e l f  w h e r e  n o  f r a u d  is  

a l le g e d ?
M r. B r o w n :  I f  th e  C o u r t  p le a s e , b y  im -

p l ic a t io n  o f  la w , w h e r e  th e r e  is  a  r e fe r e n c e
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m a d e — th e r e  is  n o  c a s e  in  th e  s ta te  th a t I 
c a n  fin d , h u t  I  b e lie v e  th e r e  i s  a u t h o r it y  f o r  
i t — th a t  w h e r e  th e r e  is  a  r e fe r e n c e  t o  a 
m o r tg a g e  a n d  th e  a s s u m p t io n  o f  i t  w ith o u t  
a n y t h in g  b e in g  s a id  a s  t o  th e  in te r e s t ,  th a t 
i t  c a r r ie s  in te r e s t  w ith  it . I  w i l l  c o n c e d e  
th a t , i f  th e  C o u r t  p le a s e , b u t  i t  d o e s n ’t, I 
s a y , s h u t  u s  o f f  f r o m  s h o w in g  w h a t  th e  a g re e -
m e n t  w a s  b e tw e e n  th e  p a r t ie s ,  p a r t ic u la r ly  
w h e r e  th e  a g re e m e n t  i s  s i le n t  a s  t o  th e  in -
te re s t . I  m a y  o w e  a  d e b t  o r  I  m a y  o w e  a  
ju d g m e n t  a n d  th e r e  m a y  n o t h in g  b e  sa id  
a b o u t  it s  b e a r in g  in te r e s t ,  b u t  u n d e r  th e  la w  
i t  c a r r ie s  in te r e s t  w ith  it ,  b u t  i t  c a n n o t  be 
s a id  th a t  i f  th e re  w a s  a n y  t r a n s a c t io n  in  re- 

20 g a r d  t o  an  a g re e m e n t  c o n c e r n in g  th e  s e t t l in g
o f  th a t  ju d g m e n t  o r  th e  a s s u m p t io n  o f  th a t  
d e b t , th a t  I  c o u ld n ’ t  ta k e  in  c o n s id e r a t io n  a  
c o n v e r s a t io n  th a t  i t  s h o u ld n ’ t  c a r r y  in te re s t . 
T h e  c o n t e n t io n  I  a m  e n d e a v o r in g  t o  m a k e  is  
th a t  th is  c o n t r a c t  i s  s i le n t  u p o n  th is  p a r t ic u -
la r  p o in t  a n d  th a t  I  a m  e n d e a v o r in g  t o  p r o -
d u c e  th e  o r a l  t e s t im o n y  o r  o r a l  e v id e n ce  
a b o u t  ity a n d  a s  i t  i s  s i le n t  w e  a r e  n o t  v a ry -
in g  th e  te rm s  o f  i t ,  w e  a r e  n o t  c h a n g in g  i t  a t  

30 ? ' a l l ,  w e  a r e  t r y in g  t d  s h o w  w h a t  th e  c o n t r a c t
a c t u a l ly  w a s . T h is  a g re e m e n t  s a y s  o n  its  
fa c e  $ 9 5 0 , a n d  th e  fa c t  o f  th e  m a tte r  i s  th e  
c h a t t e l  m o r tg a g e  o f  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y  is  n in e  h u n d r e d  d o lla r s .  C a n ’ t 
w e  s h o w  w h a t  th e  a c t u a l  m o r tg a g e  w a s  aud  
w h a t  th e  a c t u a l  a g re e m e n t  w a s , a n d  w h at 
m o r tg a g e  w e  a r e  t a k in g  o v e r ?  T h e y  sa y  it  
is  $ 9 5 0 . T h e r e  is  n o  s u c h  m o r tg a g e  in  th e  
a g re e m e n t . T h e  C o n tra c t  i t s e l f ,  th e ir  ow n  

40 p le a d in g s  a d m it  it . T h e  c o n t r a c t  i t s e l f  is
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# 9 5 0 , s o  th a t  th e  p o in t  I  w a n t  t o  s h o w  is  
a n d  th is  m a n  b e a r s  i t  o u t  b y  s o m e  o f  th e  
p le a d in g s  h e  h a s  r e a d  h e re  in  e v id e n c e — th a t  
th e  a g re e m e n t  h e  h a d  w ith  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  w a s  th a t  th e r e  s h o u ld n ’ t  
b e  a n y  in te r e s t  p a id  a n d  h e  s o  t o ld  th is  m a n .
N o w , h e re  is  a  m a n  th a t  w a s n ’ t  th e r e  w ith  
a n y  a t t o r n e y ,  th e r e  b y  h im s e lf ,  a n d  h e  w a s  
r e ly in g  u p o n  w h a t  th e y  t o ld  h im  a n d  h e  a c -
c e p te d  th e ir  s ta te m e n t . W e  w a n t  t o  s h o w  
w h a t  th e  a c t u a l  a g r e e m e n t  w a s  u n d e r  th o s e  
c o n d it io n s ,  b y  th e  o r a l  e v id e n c e , th a t  th e  
w r it t e n  c o n t r a c t  w a s  # 9 0 0  t o  b e  a s su m e d , 
a n d  th a t  th e r e  w a s  n o  a s s u m p t io n  o f  a n y  in -
te r e s t  a s  t o  th is  m a n . T h a t  th e y  th e r e  s ta te d  
th e r e  w a s  n o  in te r e s t  o n  th e  m o r tg a g e . 20

M r. C a s t e lb a u m : M a y  I  c i t e ,  y o u r  H o n o r ,  
a n  e q u it y  ca s e  w h ic h  I  th in k  w i l l  d is p o s e  o f  
th e  w h o le  m a t t e r ?  17  C y c .  5 7 0  s a y s :  “ T h e  
le g a l  e f fe c t  o f  a  w r it t e n  in s t r u m e n t ,  ev e n  
th o u g h  n o t  a p p a r e n t  f r o m  th e  t e r m s  o f  th e  
in s t r u m e n t  i t s e l f ,  b u t  l e f t  t o  b e  im p lie d  b v  
la w , c a n  n o  m o r e  b e  c o n t r a d ic t e d ,  e x p la in e d  
o r  c o n t r o l le d  b y  p a r o l  o r  e x t r in s ic  e v id e n c e  
th a n  i f  s u c h  e f fe c t  h a d  b e e n  e x p r e s s e d .”  
T h e re  a r e  a  n u m b e r  o f  c a s e s  o n  th a t . T h a t  
is , I  th in k , d e c is iv e  o f  th e  q u e s t io n  h e r e  n o w , 
a s  fa r  a s  a n s w e r in g  M r . B r o w n ’s c o n t e n t io n  
a s  t o  o u r  s e t t in g  u p  in  th e  a n s w e r s  t o  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  th a t  w e  h a d  
su ch  a r r a n g e m e n t . T h e y  w e r e -p r o d u c e d  in  
c o u r t  g n d  s h o w e d  a l l  th e  e v id e n c e  in  g o o d  

• fa ith  th a t  w e  fo u g h t  t o  th e  la s t  n o t  t o  p a y  

th e se  p e o p le .
...V( T h e  C o u r t :  M r . B row rn , I  a m  in c l in e d  t o  

s u s ta in  th is  o b je c t io n .  M y  v ie w  is  c o n t r a r y  40 
t o  y o u r s  in  th is  m a tte r .



M r. B r o w n  : I  m o s t  h u m b ly  s u b m it  th a t  
I  t h o u g h t  in  a l l  s e r io u s n e s s  th a t  th a t  ca se  
w a s  d e c is iv e  o n  th a t  p o in t  e s p e c ia l ly ,  w h e re  
it  r e fe r s  t o  a  l e a s e ; I  th o u g h t  i t  w a s  a lm o s t  
id e n t ic a l ,  e x c e p t  th a t  th e  a c t io n  w a s  fra u d .

T h e  C o u r t :  I f  y o u  h a d  p le a d e d  f r a u d  in  
th is  ca s e , i f  i t  h a d  b een  p o s s ib le  t o  h a v e  
p le a d e d  f r a u d ,  th e n  I  th in k  th e  s itu a t io n  
w o u ld  h a v e  b een  e n t ir e ly  d if fe r e n t . T h a t  is  
w h a t  c h a n g e s  th e  s itu a t io n  in  th a t  ca s e  to  
w h ic h  y o u  h a v e  r e fe r r e d , th e  p le a d in g  o f  
f r a u d .

M r . B r o w n : Y o u  see  th e  v e r y  is s u e  h ere  
is  th e  m a tte r  o f  th a t  in te r e s t  b y  im p l ic a -
t i o n ;  i t  is  n o t  e x p r e s s e d  th e re .

T h e  C o u r t :  T h e  le g a l  c o n s t r u c t io n  o f
w h a t  w a s  s a id  th e re — t h a t  c o n t r a c t  m u st 
h a v e  b een  m a d e  b y  th e  p a r t ie s  w ith  k n o w l-
e d g e  o f  it s  le g a l  e f fe c t— ig n o r a n c e  o f  th e  la w  
is  n o  e x c u s e — c o n s e q u e n t ly  w h e n  th a t  c o n -
t r a c t  w a s  e x p r e s s e d  in  th e  w o r d s  in  w h ich  
it  w a s  th e y  c o u ld  u n d e r s ta n d  w h a t  w a s  
m e a n t  b y  i t  r a th e r  th a n  t o  h a v e  th e  p a r t ie s  
e x p la in  w h a t  th e y  m e a n t  b y  i t  a n d  w h a t  
w a s  sa id .

* M r . B r o w n :  T h e  le g a l  e f fe c t  o f  i t ,  y e s ;  
b u t  in  th is  c a s e  th e  p a r t ie s  th e m se lv e s  u n d e r -
s t o o d  w h a t  th e  a r r a n g e m e n t  w a s . N o w , in  
th e  ca s e  o f  a m o r tg a g e  c a r r y in g  in te r e s t , i f  
th e  r e fe r e n c e  to  th e  m o r tg a g e  is  a  m ere  
m e a n s  o f  id e n t i f ic a t io n  o f  th e  m o r tg a g e , n o t 
th e  a m o u n t  th a t  is  d u e  o n  i t  o r  th e  a m o u n t  
o f  in t e r e s t  th a t  is  d u e , f o r  in s ta n c e ,  I  c o u ld  
r e fe r  t o  th e  b o o k  a n d  p a g e , a s  w e ll  as to  
th e  a m o u n t , o r  t o  th e  n a m e  b e tw e e n  th e  
p a r t ie s , b u t  w h a t  I  a m  t r y in g  t o  s h o w  h ere  
is  th a t  th is  w a s  n o t  a  r e fe r e n c e  f o r  id e n t if ic a -
t io n  a t  a l l ,  b u t  th e  r e fe r e n c e  w a s  a s  to  the
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a m o u n t  th a t  w a s  d u e , th e  a m o u n t  t h a t  w a s  
t o  b e  a s s u m e d  b y  th o s e  p a r t ie s .  T h e  r e a l 
is su e  h e re  i s  w h e th e r  W o l f  s o n  w a s  t o  a s su m e  
$ 9 0 0 , o r  th e  m o r tg a g e  w ith  in te r e s t  o n  it .
T h a t  i s  th e  is su e . T h e ir  c o n t e n t io n  is  th a t  
i t  is  a  m e re  r e fe r e n c e  t o  th e  m o r tg a g e , a n d  ; j q  
th a t , b e in g  a  m e re  r e fe r e n c e  f o r  id e n t i f i c a -
t io n ,  t h a t  th e  m o r tg a g e  c a r r ie s  w ith  i t  in -
te re s t . O u r  c o n t e n t io n  i s  th a t  i t  w a s  n o t .
T h e  a g re e m e n t  d o e s n ’ t  s h o w  th a t  o n  i t s  fa c e , 
th a t  i t  w a s n ’ t  a  r e fe r e n c e  f o r  id e n t i f ic a t io n ,  
th a t  i t  w a s  a  r e fe r e n c e  a s  to  th e  a m o u n t  th a t  

s h o u ld  b e  a s su m e d .
T h e  C o u r t :  I s  th e r e  a  d e c id e d  ca s e  in  N e w  

J e r s e y  h o ld in g  th a t  w h e n  a  p e r s o n  a s s u m e s  
a  m o r tg a g e  i t  is  p r e s u m e d  t h a t  h e  a s s u m e s  20 
th e  in t e r e s t ?

M r. C a s t e lb a u m : W’ e l l ,  th a t  q u e s t io n  h a s  

b een  d e c id e d .
T h e  C o u r t :  I  d o n ’ t  th in k  so .
M r . C a s t e lb a u m : T h a t  is  w h y  I  p r e s u m e d  

th e  C o u r t  w o u ld  ta k e  ju d i c ia l  n o t ic e  o f  a l l  
p r o c e e d in g s  in  th is  ca s e , th a t  w a s  a  p r o -
c e e d in g  t o  d e te r m in e  th e  q u e s t io n  o f  la w . I f  
y o u r  H o n o r  p le a s e , I  m a y  b e  a b le  t o  e n -
l ig h te n  y o u  b y  s h o w in g  y o u  th e  o r ig in a l  an - 30 
s w e r  a n d  th e  c o m p la in t  filed . I  c a n ’ t  fin d  
a  N e w  J e r s e y  c a s e  o n  it ,  b u t  m y  c o n t e n t io n  
i s  t h a t  th a t  p o in t  h a s  b e e n  d e c id e d  in  t h is  
ca s e . T h e re  is  th e  o r ig in a l  a n s w e r . T h a t  
m a y  c le a r  u p  th e  q u e s t io n  a s  t o  w h a t  w a s  

d e c id e d .
T h e  C o u r t :  Y o u  h a v e  n o  o t h e r  ca s e  t o  

w h ic h  y o u  c a n  r e fe r  th e  C o u r t  e x c e p t  t h is ?
M r. C a s t e lb a u m : T h is  is  th e  o n ly  o n e  I  

h a v e . I  h a v e  s o m e  c h a n c e r y  ca s e s , b u t  I  40
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s u p p o s e  th e y  w o u ld  n o t  b e  d ir e c t ly  in  p o in t  
e x c e p t  a s  t o  a  g e n e ra l r e fe r e n c e  m a d e  in  th e  
c a s e  o f  S c h lo s s  a g a in s t  S h e ffie ld  C o m p a n y  
74  E q u it y .  T h a t  w a s  a n  in s u r a n c e  c o n t r a c t  
a n d  th e  a c t io n  th e re  w a s  t o  r e fo r m  th e  con - 

- 10 t r e t .

T h e  C o u r t : M r . B r o w n , I  c a n  se e  th a t  th e  
v ie w  o f  th e  C o u r t ,  i f  c o r r e c t ,  p r a c t i c a l ly  d is -
p o s e s  o f  y o u r  d e fe n c e — th e  v ie w  o f  th is  
C o u r t .  W h a t  h a v e  y o u  g o t  t o  s a y  a b o u t  th e  
a c c o r d  a n d  s a t is fa c t io n  d e fe n c e ?  I  m a y  be 
th a t  th a t  w i l l  p r e s e n t  a n o t h e r  d e fe n c e .

M r . B r o w n : I f  y o u r  H o n o r  c a r e s  t o  h ea r  
m e  a b o u t  th o s e  e q u it y  c a s e s —

T h e  C o u r t ! I  d o n ’ t  th in k  th e  sa m e  r u le  
20 a p p lie s  in  e q u it y  ca s e s , M r . B r o w n ;  th a t  is

m y  v ie w  a b o u t  it , I  w i l l  s u s ta in  th e  o b je c -
t io n  t o  th e  q u e s t io n  a n d  a n  e x c e p t io n  w il l  be 
n o te d  a n d  a t  th e  p r o p e r  t im e  y o u  m a y  m ak e  
a  g e n e r a l  o f fe r  in s te a d  o f  p r o d u c in g  th e  w it -
n e s s e s  i f  y o u  c a r e  t o  d o  th a t , a n d  i f  o b je c -
t io n  is  m a d e  th e  C o u r t  w i l l  o v e r r u le  i t  a n d . 
g r a n t  a n  e x c e p t io n .

M r . B r o w n : I  m ig h t  s a y ; in  o r d e r  to  save  
°  t im e , th a t  I  h a v e  s e v e r a l q u e s t io n s  to  p u t  to  

80  th is  w itn e s s  n o w  in  r e g a r d  t o  th e  c o n v e r s a -
t io n  th a t  w a s  h a d  a t  th e  t im e  o f  th e  e x e c u -
t io n  o f  th is  a g r e e m e n t— I  m e a n  th e  a g re e -
m e n t  u n d e r  d a te  o f  D e c e m b e r  27— a s  t o  w h a t 
in te r e s t , i f  a n y , o r  w h a t  p a r t  o f  th e  in te re s t , 
i f  a n y , s h o u ld  b e  a s s u m e d  o r  p a id  b y  th e  d e-
fe n d a n t , a n d  i f  y o u r  H o n o r  o v e r r u le s  the 
sa m e —

T h e  C o u r t : Y e s , I  a m  in c l in e d  t o  d o  th a t  
a n d  an  e x c e p t io n  is  g r a n te d  as  t o  th e  o ffe r . 

40 M r. B r o w n :  I  w i l l  m a k e  th e  o f fe r  la te r
o r  n o w  w h i le  th e  w itn e s s  is  h ere .
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T h e  C o u r t : Y o u  n o w  a sk  t o  e x a m in e  th is  

w itn e s s  a lo n g  th o s e  l in e s ?
M r . B r o w n :  Y e s .
T h e  C o u r t : A n d  th e  c o u r t  o v e r r u le s  y o u r  

r e q u e s t  a n d  a n  e x c e p t io n  t o  t h a t  r u l in g  w i l l  

h e  n o te d .

M r. B r o w n :

Q . Y o u  c a m e  t o  m y  o ffic e , d id  y o u  n o t , M r . C a s te l-  
b a u m , a b o u t  J u ly  7 ?  A .  I  d i d ;  c o m e  wTith  m y  son .

Q . A n d  M r . V o s s  w a s  t h e r e ?  A . Y e s ,  s ir .
Q . A n d  M r . W o l f  s o n  w a s  t h e r e ?  A .  Y e s ,  s ir .
Q . A n d  d id n ’ t y o u  g iv e  o r d e r s  t o  M r . V o s s  o r  

s ta te  t o  h im  th a t  y o u  w o u ld  a c c e p t  in  s e t t le m e n t  
o f  th is  c h a t t e l  m o r tg a g e  c h e c k  o f  th e  R u b s a m -H o o r -  
m a n  B r e w in g  C o m p a n y  in  th e  s u m  o f  $ 2 ,3 5 0 , o n e  
c h e ck , a n d  th e  o th e r  c h e c k  f o r  $ 9 0 0 ?  A . I  d id n ’ t  

a c c e p t  th e  $ 9 0 0 .
Q . D id n ’ t  y o u  g iv e  o r d e r s  t o  M r . V o s s  a n d  t e l l  

h im  th a t  y o u  w o u ld  a c c e p t  in  p a y m e n t  o f  W o l f  s o n ’ s 
c la im  a  c h e c k  in  th e  su m  o f  $ 2 ,3 5 0 , c h e c k  o f  th e  
R u b s a m  H o o r m a n  B r e w in g  C o m p a n y , a n d  a n o th e r  
c h e ck  f o r  n in e  h u n d r e d  d o l la r s ?  A . N o .

Q . D id n ’t  y o u  s a y  a ls o , o r  o r d e r  m e, a s  th e  a t -
to r n e y  f o r  th e  B r e w in g  C o m p a n y , t o  s e n d  th e  c h e ck  
f o r  $ 9 0 0  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  in  
s e tt le m e n t  o f  t h e ir  c la im ?  A .  N o .

Q . I s  th is  th e  s ta te m e n t  th a t  y o u  h a v e  r e fe r e n c e  
t o  th a t  w a s  fu r n is h e d  t o  y o u  o n  J u ly  10 f r o m  th e  
P e te r  B r e id t  B r e w in g  C o m p a n y ?  A . N o , s ir .

Q. W h e r e  is  th a t  s ta te m e n t?  A . G u e s s  m y  la w -

y er  h a s  it .
M r. C a s t e lb a u m : T h a t  s ta te m e n t  w a s  r e -

ta in e d  b y  J u d g e  S i lz e r  o n  th a t  r u le  t o  s h o w  
c a u s e  a n d  h e  h a s  a l l  th e  p a p e r s .
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Q . T h e re  w a s  a  s ta te m e n t  s e n t  to  y o u  a b o u t  J u ly  
10 , 19 1 6 , f r o m  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  
A .  N o t  t o  m e.

Q . T o  w h o m , th e n ?  A . T o  m y  la w y e r .
Q . H o w  d id  y o u r  la w y e r  c o m e  t o  g e t  th a t  s ta te -

l y  m e n t?  A .  W e l l ,  I  d o n ’ t  k n o w .
Q . D id n ’ t y o u  in s t r u c t  h im  t o  g e t  i t ?  A . N o , 

s ir .

Q . D id n ’ t  h e  s a y  h e  w a s  g o in g  t o  g e t  i t  f o r  y o u ?
, A .  N o , s ir .

Q . T h a t  s ta te m e n t  s h o w e d  th a t  y o u  o w e d  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  $ 9 0 0  f o r  t h is  m o r t -
g a g e ?  A . I  d id n ’ t  se e  th e  s ta te m e n t .

Q . Y o u  k n ow r th a t  i t  d id ?

T h e  C o u r t  : H o w  w o u ld  h e  k n o w  i f  h e  
20 d id n ’ t  s ee  i t ?

Q . D id n ’ t  M r . C a ste lb a u m ., y o u r  s o n , t e l l  y o u  th a t  
i t  d id ?  A .  I  d o n ’ t  r e m e m b e r .

Q . T h e  c h e c k  f o r  $ 9 0 0  th a t  w a s  in  m y  o ffic e  w a s  
th e  c h e c k  o f  th e  R u b s a m  H o o r m a n  B r e w in g  C o m -
p a n y , w a s n ’ t  i t ?  A .  I  d o n ’ t  u n d e r s ta n d  w h a t  y o u  
m ea n .

Q . T h e  c h e c k  th a t  w a s  in  m y  o f f ic e  in  th e  su m  
o f  $ 9 0 0  w a s  th e  c h e c k  o f  th e  R u b s a m  H o o r m a n  
B r e w in g  C o m p a n y ?  A .  I  d o n ’ t  k n o w . I  d id n ’ t  see 

1 1 th e  ch e ck .

Q . W h e r e  d id  y o u  se e  th e  c h e c k  f o r  $ 2 ,3 5 0 ?  A . 
A t  y o u r  o ffic e .

Q . A n d  d id n ’ t  y o u  see  th e  c h e c k  o f  $ 9 0 0  a t  th e  
s a m e  t im e ?  A .  N o , s ir .

Q . Y o u  m a d e  a n  a p p l i c a t io n  f o r  a n  in ju n c t io n  
in  th e  C o u r t  o f  C h a n c e r y , d id n ’ t  y o u ,  in  y o u r  su it , 
a g a in s t  D a v id  W o l f s o n  a n d  o t h e r s ?

M r. C a s t e lb a u m : I  o b je c t  t o  th a t . I  d o n ’ t 
see  w h e r e  i t  h a s  a n y t h in g  t o  d o  w ith  th is40
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p r e s e n t  ca s e , w h a t  h e  m a d e  o r  d id  in  a n y  

o th e r  s u it  o r  a c t io n .
T h e  C o u r t : I  d o n ’ t  e ith e r , n o w .
M r . B r o w n : I t  i s  p r e l im in a r y  t o  a n o th e r  

q u e s t io n  t o  p r o v e  w h a t  h e  s ta te d  in  h is  e v i -

d e n c e  in  th a t  ca se . ;
T h e  C o u r t :  I  th in k  y o u  h a d  b e t te r  a sk  

h im  th e  q u e s t io n s  f ir s t  w h ic h  y o u  c la im  th e  
c h a n c e r y  s u i t  c o n t r a d ic t s  a n d  th e n  c o n f r o n t  
h im  w ith  th e  d i f f e r e n c e s ;  w o u ld n ’ t  th a t  b e  
th e  p r o p e r  w a y ?  I t  m a y  b e  th a t  th e y  c o m e  
in  u n d e r  th e  r u l in g  o f  th e  c o u r t  a lr e a d y  

m a d e .

Q . D id n ’ t  y o u  s a y  in  y o u r  s u i t  in  th e  C o u r t  o f  
C h a n c e r y  b e tw e e n  y o u  a n d  D a v id  W o l f  s o n  a n d  
o th e r s  w h e r e in  y o u  a p p l ie d  f o r  a n  in ju n c t io n ,  d id n ’ t  
y o u  s a y  in  a n  a ffid a v it  in  t h a t  s u it ,  a  c o p y  o f  w h ich  
w a s  s e rv e d  u p o n  W o l f s o n ,  th e  d e fe n d a n t ,  d id n ’ t  y o u  
s a y  th a t  y o u  w e r e  in  m y  o f f ic e  o n  J u ly  7 ,  19 1 6 , 
T h o m a s  B r o w n ’s , a n d  t h a t  M r . V o s s  o f  th e  B r e w -
in g  C o m p a n y  tu r n e d  o v e r  t w o  c h e c k s  t o  y o u ,  o n e  
in  th e  su m  o f  $ 2 ,3 5 0  a n d  th e  o t h e r  in  th e  s u m  o f  

$ 9 0 0 ?
M r . C a s t e lb a u m : I  o b je c t  a t  th is  t im e ;  n o t
th a t  I  o b je c t  t o  th e  a n s w e r , b u t  I  th in k  

th e  q u e s t io n  i s  n o t  a l lo w a b le  u n le s s  h e  h a s  
th e  a f f id a v its  o r  a  c e r t i f ie d  c o p y  o f  th e  a ffi-
d a v it  t o  p r o v e  th a t  th e  a n s w e r  is  n o t  c o r r e c t .

O b je c t io n  o v e r r u le d .

A . I  d id n ’ t  s e e  th e  c h e ck s .

T h e  C o u r t : T h e  q u e s t io n  is , d id  y o u  m a k e  
s u c h  a n  a ffid a v it  a s  t h a t ?  A . I  d o n ’ t  r e -

m e m b e r  it .
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Q . D id n ’ t  y o u  ta k e  in  s e t t le m e n t  o f  y o u r  c la im  
a g a in s t  W o l f s o n  in  t h is  ca s e  a  c h e c k  f r o m  th e  R u b - 
s a m  H o o r m a n  B r e w in g  C o m p a n y  in  th e  s u m  o f  $ 2,- 
3 5 0  a n d  a n o t h e r  c h e c k  in  th e  su m  o f  $ 9 0 0  th a t  y o u  
in s t r u c t e d  tp  b e  p a id  t o  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y ?

M r. C a s t e lb a u m : I  o b je c t  t o  th is  r a is in g  
th e  q u e s t io n  o f  th e  a c c o r d  a n d  s a t is fa c t io n . 
I f  y o u r  H o n o r ,  p le a s e , I  c i t e  th e  c a s e  o f  th e  
B o a r d  of^ C h o s e n  F r e e h o ld e r s  o f  S o m e r s e t  
C o u n t y  vs . J o h n  V e g lit e , r e p o r t e d  in  7 N ew  
J e r s e y  la w , 145 . T h e  s ta te  o f  f a c t s  th e re  
w a s  s o m e th in g  l ik e  t h i s :  V e g h te  w a s  th e  
c o u n t y  c o l l e c t o r  a n d  a p p r o p r ia t e d  m o n e y s  
t o  h is  o w n  u se . U p o n  in v e s t ig a t io n  V e g h te  
s e n t  a  c o m m u n ic a t io n  t o  th e  b o a r d  in  w h ich  
h e  o f fe r e d  t o  p a y  th e  s a id  su m  o f  m o n e y , 
w h ic h  h e  d o e s  p a y  a n d  i t  is  a c c e p te d  b y  the 
B o a r d  o f  C h o s e n  F r e e h o ld e r s  b y  a  r e s o lu -
t io n . T h e  b o a r d  th e n  s u e d  V e g h t e  f o r  in -
te r e s t  u p o n  th is  a m o u n t  o f  m o n e y , u p o n  th e  
t h e o r y  th a t  V e g h te  wra s  l ia b le  f o r  in te r e s t  
f r o m  th e  t im e  h e  b e c a m e  p o s s e s s e d  o f  th e  
b o r r o w e d  m o n e y , a n d  th a t  th e  p a y m e n t  o f  
th e  fu l l  s u m  d id  n o t  d is c h a r g e  th e  la t t e r  o b -
l ig a t io n .

T h e  C o u r t :  T h e  o b je c t io n  is  o v e r r u le d .
A .  N o .

Q . I n  y o u r  s u it  in  th e  C o u r t  o f  C h a n c e r y  w h e re -
in  y o u  m a d e  a p p l i c a t io n  f o r  a n  in ju n c t io n  in  th e  
a f f id a v it  m a d e  b y  y o u  a  c o p y  o f  w h ic h  y o u  h a d  
s e rv e d  u p o n  th e  d e fe n d a n t  in  th is  ca u s e , d id n ’ t  y o u  
s a y --------  A . I  d o n ’ t  k n o w .

Q . D id n ’ t  y o u  s ta te  in  th a t  a f f id a v it  th a t  y o u  
h a d  p a id  th e  su m  o f  n in e  h u n d r e d  d o l la r s  o r  ad -
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ju s t e d  y o u r  a c c o u n t  o f  $ 9 0 0  w ith  D a v id  W o l f s o n ?

A . N o , s ir .
Q  D id  y o u  a d ju s t  y o u r  a c c o u n t s  w ith  W o l f s o n  

b y  th e  p a y m e n t  o f  a  c h e c k  o f  th e  R u b s a m  H o o r*  
m a n  B r e w in g  C o m p a n y , o r  m o n e y  f r o m  t h a t  c o m -

p a n y ?  A .  N o . 10
Q . Y o u  le f t  $ 9 0 0  a t  m y  o ffic e , d id  y o u  n o t . A .

N o , s ir .  ■. •
Q  I t  w a s  th e re , w a s  i t  n o t ?  A . I  d o n  t  k n o w .
Q . W a s n ’ t  th e re  a  c h e c k  f o r  $ 9 0 0  t h e r e ?  A . I  

d id n ’ t  se e  th e  c h e c k s , s o  I  d o n ’ t  k n o w .
Q,. W h e n  y o u  w e r e  a t  m y  o f f ic e  a b o u t  J u ly  7, 

d id n ’t  y o u  a n d  M r . W o l f s o n  h a v e  a  d is p u te  o r  c o n -
v e r s a t io n  a b o u t  th e  in te r e s t  o n  t h is  m o r tg a g e  a n d  
d id n ’ t  y o u  t e l l  h im  th a t  a l l  y o u  o w e d  w a s  $ 9 0 0

o n  th e  m o r tg a g e ?  A .  N o , s ir . 20
Q . A n d  f o r  h im  t o  p a y  th e  B r e w in g  C o m p a n y  

c h e c k  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  a n d

th a t  w o u ld  s e t t le  i t ?  A . N o , s ir .
Q . A n d  y o u  w o u ld  ta k e  c a r e  o f  th e  r e s t  o f  i t ?

A . N o , s ir .
Q . D id n ’ t  y o u  th r o u g h  y o u r  a t t o r n e y , o r d e r  m e, 

o r  r e q u e s t  m e , t o  p a y  th e  m o n e y  w h ic h  I  h e ld  in  
m y  h a n d s , o r  ch e c k , in  m y  o ffic e , f r o m  th e  B r e w in g  
C o m p a n y , t o  th e  P e te r  B r e id t  B r e w in g  C o m p a n y  
a n d  f o r  th e m  t o  g iv e  m e  th e  m o r t g a g e ?  A .  N o .

Q . W h e n  d id  y o u  p a y  th is  m o n e y  th a t  y o u  s p e a k  
o f  a s  h a v in g  b e e n  p a id  t o  th e  P e t e r  B r e id t  B r e w in g  
in g  C o m p a n y ?  A .  I  d id n ’t  p a y  it ,  m y  la w y e r

p a id  it .
Q . D id n ’ t  y o u  r e q u e s t  th e  P e t e r  B r e id t  B r e w in g  

C o m p a n y , th r o u g h  y o u r  a t t o r n e y ,  t o  s e n d  t o  m e, 
e n d o r s e d  f o r  c a n c e l la t io n  a s  f u l l y  p a id  a n d  s a t is -
fied  th e  m o r tg a g e  w h ic h  th is  d is p u t e  is  a b o u t ?  A .
I  d o  n o t  k n o w , b e c a u s e  t h a t  w a s  le f t  w ith  m y  so n  

a n d  h e  t o o k  c a r e  o f  it . 40
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Q . D id n ’ t  y o u  a c c e p t  th e  n in e  h u n d r e d  d o l la r s  
a s  th e  p r in c ip a l  o f  th is  m o r t g a g e ?  A . N o , s ir .

Q . W a s  th e r e  n in e  h u n d r e d  d o l la r s  o f fe r e d  t o  y o u  
i f  y o u  w o u ld  p r o d u c e  th e  m o r tg a g e ?  A .  N o , s ir .

Q . W h e n  y o u  f ir s t  c a m e  t o  m y  o ffic e  in  r e g a r d  
10 t o  th is  t r a n s a c t io n  y o u  h a d  a  le a s e  p r e p a r e d , d id  

y o u  n o t ?  A . Y e s , s ir .

Q . A n d  y o u  h a d  a  b i l l  o f  s a le  p r e p a r e d , d id  y o u  
n o t ?  A .  N o , s ir .

Q . Y o u  d id  n o t  h a v e  a  b i l l  o f  s a le ?  A .  O n ly  ju s t  
th e  lea se .

Q , T h e  s a le  w a s  s u b je c t  t o  th e  lea se , w a s n ’ t  i t ?  
A .  I  d o n ’ t  k n o w .

Q . Y o u  w e r e  t h e r e ?  A .  W e l l ,  y e s , I  w a s  th ere .
Q . Y o u  a n d  y o u r  s o n , w ith  a  n e w  le a se  s ig n e d  

20  ^ y  y o u r s e l f ?  A . Y e s ;  n o t  a  n e w  le a s e ;  I  d id n ’ t s ig n  
o n ly  o n e  lease .

Q . Y o u  s a y  th e  n e w  le a se  w a s n ’ t  s ig n e d ?  A . N o .
Q . I s  th a t  y o u r  s ig n a t u r e  t o  t h a t ?  A . Y e s , s i r ;  

th e r e  is  o n ly  o n e  lea se , I  d id n ’ t  h a v e  tw o  leases.
Q . T h e  f ir s t  le a s e  y o u r  s o n  d r e w , d id n ’ t  h e ?  A . 

N o , s ir .

Q. W h o  p r e p a r e d  th e  f ir s t  le a s e ?  A .  I  d o n ’t  k n o w .
Q . T h is  le a s e  h e re  i s  th e  s e c o n d  lea se  th a t  w a s  

d r a w n ?  A .  I  d o n ’ t  k n o w  w h e th e r  i t  w a s  th e  firs t  
gO o r  th e  s e co n d .

Q . Y o u  s a y  th a t  y o u  d id n ’ t  s ig n  th e  s e c o n d ?  A . 
N o , I  d id n ’t  s ig n  th e  s e c o n d ; I  s ig n e d  a  lea se , th a t  
is  a l l  I  k n o w .

Q . D id  y o u  s ig n  th e  f ir s t  o n e ?  A . I  h a d  o n ly  o n e  
lea se .

Q . T h e  f ir s t  le a s e  th a t  w a s  d r a w n  y o u  s a id  y o u  
d id n ’ t  s ig n ?  A .  I  d o n ’ t  k n o w  h o w  m a n y  lea ses  
th e r e  w a s  o n  th is  p r o p e r t y ;  a l l  I  s ig n e d  w a s  on e  
lea se .

40 Q - W h e n  y o u  c a m e  t o  s e t t le  u p  y o u  g o t  y o u r  
$ 2 ,3 5 0  a n d  d e l iv e r e d  a  b i l l  o f  s a le , d id  y o u  n o t ?
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A . I  d o n ’ t  k n o w ; I  d id n ’ t  s e tt le . M y  s o n  s e t t le d  

w ith  y o u . I  d id n ’ t  g e t  n o  ch e ck .
Q . D i d n ’ t  y o u  s ig n  th e  b i l l  o f  s a le ?  A . N o .
Q . D id n ’ t  y o u  g iv e  a  b i l l  o f  s a le  t o  W o l f  s o n ?  A .

I  d o n ’ t k n o w  w h a t  m y  s o n  g a v e  o r  w h e th e r  he  g a v e  
a  b i l l  o f  s a le  o r  n o t . I  w a s n ’ t  in  y o u r  o ffice . i o

Q . Y o u  s a y  t h a t  y o u  d id n ’ t  s ig n  a b i l l  o f  s a le ?
A . I  d o n ’ t  k n o w  i f  I  d id  s ig n  i t ; I  d o n ’ t  r e m e m b e r .

Q . W a s n ’ t  t h a t  b i l l  o f  s a le  d e liv e r e d  b e c a u s e  
y o u  w e r e  s a t is f ie d  w ith  th e  c h e c k  o f  th e  R u b s a m  
H o o r m a n  B r e w in g  C o m p a n y  f o r  $ 9 0 0  th a t  w a s  t o  
g o  t o  p a y  th e  P e t e r  B r e id t  C o .?  A . N o , s ir .

Q . D id n ’ t  y o u , th r o u g h  y o u r  a t t o r n e y ,  o n  A u g u s t  
9, 1 9 1 6 , s ta te  t h a t  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  w e r e  s u in g  y o u  f o r  $ 9 0 0  th a t  w a s  l e f t  a t  m y  

o f f ic e ?  A . N o , s ir . 20
Q„ O r  w o r d s  t o  th a t  e f fe c t ?  A . N o , s ir .
Q . W h a t e v e r  M r . C a s t le b a u m  d id  a s  y o u r  a t t o r -

n e y , y o u  e m p o w e r e d  h im  t o  d o ,  d id  y o u  n o t ?  A .
Y e s , s ir ,  I  d id n ’ t  b o t h e r  w ith  it .

Q . D id n ’ t  y o u ,  in  O c to b e r ,  th r o u g h  y o u r  a t t o r -
n e y , r e q u e s t  m e  t o  s e n d  th e  $ 9 0 0  t o  M r . S ta m le r , 
th e  a t t o r n e y  f o r  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  a n d  th a t  h e  th e r e u p o n  w o u ld  s e n d  t o  m e  th e  
c a n c e l le d  c h a t te l  m o r tg a g e  m a r k e d  f o r  c a n c e l la -

t i o n ?  A . I  d o n ’ t  k n o w . a «

Harry  Ca s t l e b a u m, a t t o r n e y  f o r  P la in t i f f ,  t e s t i -

fies  a s  f o l l o w s :

I  a m  a n  a t t o r n e y  a t  la w  in  th e  S ta te  o f  N e w  
J e r s e y , a n d  o n  o r  a b o u t  J u ly  7 , 1 9 1 6 , I  a p p e a r e d  
a t  th e  o ffic e  o f  T h o m a s  B r o w n  t o  c o n s u m m a te  th e  
s a le  u n d e r  th e  a g r e e m e n t  o f  D e c e m b e r  27 . A t  th a t  
t im e , in  d is c u s s in g  th e  te r m s  o f  th e  s e tt le m e n t  th e  40
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q u e s t io n  w a s  r a is e d  th a t  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y  c la im e d  in t e r e s t  u n d e r  th e  c h a t t e l  m o r t -
g a g e . T h e  o w n e r  o f  th e  p r o p e r t y ,  J a c o b  C a s t le -
b a u m , r e fu s e d  t o  p a y  th e  in te r e s t  u n le s s  h e  w a s  
s u r e  th e re  w a s  s u ff ic ie n t  fu n d s  in  th e  h a n d s  o f  
th e  a t t o r n e y  w ith  w h ic h  t o  p a y  h is  c o n s id e r a t io n  
a n d  c a n c e l  th e  c h a t te l  m o r tg a g e . F o r  th a t  re a s o n  
M r . B r o w n  m a d e  a  s ta te m e n t  th a t  he  w a s  r e ta in -
in g  in  h is  h a n d s  th e  su m  o f  $ 2 ,3 5 0  t o  p a y  o v e r  to  
th e  s a id  J a c o b  C a s t le b a u m  u p o n  th e  s u r r e n d e r  o f  
a  le a s e  o r  te n d e r  o f  a  le a s e  a n d  a  b i l l  o f  sa le . H e , 
a t  th a t  t im e , r e ta in e d  a ls o  in  h is  p o s s e s s io n  a  ch e ck  
o f  $ 9 0 0  m a d e  o u t  b y  th e  R u fs a m  H o o r m a n  B r e w in g  
C o m p a n y  w h ic h  w a s  a lr e a d y  m a d e  o u t  b y  M r. 
V o s s ,  th e  a g e n t . A  s ta te m e n t  w a s  to  b e  r e c e iv e d  

2q  f r o m  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  s h o w in g  
th e  a m o u n t  o f  th e  in d e b te d n e s s  a n d  f o r  th a t  p u r -
p o s e  a s  w e l l  a s  f o r  th e  p u r p o s e  o f  e x e c u t in g  th e  
le a s e  a n d  b i l l  o f  s a le  th e  s e tt le m e n t  <was la id  ov er . 
S u b s e q u e n t ly  I  r e c e iv e d  a  s ta te m e n t  f r o m  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  s h o w in g  th a t  th e  a m o u n t  
d u e  w a s  th e  fa c e  o f  th e  c h a t t e l  m o r tg a g e , o r  n in e  
h u n d r e d  d o l la r s .  T h e r e u p o n  I  c o n s e n te d , a c t in g  as  
a g e n t  f o r  M r . J a c o b  C a s t le b a u m , t o  a c c e p t  th e  
$ 2 ,3 5 0  a n d  t o  te n d e r  o r  tu r n  o v e r  th e  le a s e  a n d  
th e  b i l l  o f  s a le ;  th e n  th e  n e x t  s te p  w a s  a  s u it  in -
s t itu te d  b y  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  in  
w h ic h  th e y  c la im e d  th e  a c c r u e d  in te r e s t . T h e n , by 
le t t e r  o f  A u g u s t  9, 191 6 , w h ic h  w a s  a b o u t  a  w eek  
a f t e r  s e r v ic e  o f  th e  s u m m o n s  in  th e  P e t e r  B r e id t  
c a s e  ( a n d  I  h e r e  w is h  t o  m a rk  in  e v id e n c e  le t te r  
d a te d  A u g u s t  9, 19 1 6 , f r o m  H a r r y  C a s t le b a u m  
a d d r e s s e d  to  T h o m a s  B r o w n , E s q .,  in  w h ic h  I  in -
fo r m e d  h im  t h a t  s u it  w a s  s ta r te d  a n d  th a t  w ê w ere  
v e r y  m u ch  s u r p r is e d  b e c a u s e  wre h a d  u n d e r s to o d  
th a t  h e  w a s  g o in g  t o  ta k e  c a r e  o f  th e  w h o le  m a t t e r ) .
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L e t t e r  m a r k e d  E x h ib i t  G . f o r  P la in t i f f .

T o  th a t  c o m m u n ic a t io n  a n d  s u b s e q u e n t  c o m -
m u n ic a t io n s  n o  s a t is fa c t o r y  r e p ly  w a s  g iv e n , t lie  
d e fe n d a n t ,  W o l f s o n ,  a n d  M r . B r o w n  c o n t e n d in g  
th a t  th e y  w e r e  n o t  l ia b le  f o r  th e  in te r e s t . W e  e n -
te r e d  a p p e a r a n c e  in  th e  ca s e  o f  P e t e r  B r e id t  vs. 
C a s t le b a u m  a n d  c o n te s te d  th e  m a t te r  u p o n  th e  
g r o u n d  th a t  th e  s ta te m e n t  h a d  e s to p p e d  th e m , a s  
w e  w o u ld  n o t  h a v e  s e t t le d  th e  m a t te r  a n d  a c c e p te d  
o u r  m o n e y  i f  th e y  h a d  n o t  fu r n is h e d  u s  w ith  th a t 
s ta te m e n t , a n d  th a t  c o n t e n t io n  o f  o u r s  w a s  o v e r -
r u le d  a n d  a  ju d g m e n t  w a s  e n te r e d  f o r  $ 1,200. 
J u d g m e n t  w a s  e n te r e d  b y  d e fa u lt .  W e  a p p l ie d  t o  
h a v e  th e  ju d g m e n t  o p e n e d . A l l  o u r  e v id e n c e  w a s  
p u t  in  a n d  o u r  c o n t e n t io n  w a s  o v e r r u le d . T h e r e -
u p o n  J o h n  J .  S ta m le r ,  th e  a t t o r n e y  o f  th e  P e t e r  2 0  
B r e id t  B r e w in g  C o m p a n y , is s u e d  e x e c u t io n  o n  th e  
ju d g m e n t  a n d  in fo r m e d  m e  th a t  u n le s s  th e  sa m e  
w a s  p a id  th a t  h e  w o u ld  h a n d  i t  t o  th e  S h e r if f .  I  
th e r e u p o n  w r o t e  a g a in  t o  th e  a t t o r n e y  f o r  th e  d e -
fe n d a n t  a n d  t o  th e  d e fe n d a n t ,  in s t r u c t in g  th e m  
th a t  in a s m u c h  a s  e x e c u t io n  w a s  t o  is su e , th e y  w e r e  
t o  tu r n  o v e r  t h e ir  c h e c k , la y in g  in  th e  h a n d s  o f  
M r . B lo w n ,  a n d  th a t  w e  w o u ld  h a v e  t o  m a k e  o p  
th e  d e f ic ie n c y , a n d  s o  M r . W o l f s o n ,  s o m e  d a y s  la t e r ,  
o r  J o h n  J . S m a lle y ,  w r o t e  m e  th a t  h e  h a d  m a i l e d — 3 0

M r. B r o w n  : I  o b je c t  t o  th e  c o r r e s p o n d -

en ce .
T h e  C o u r t  : T h e  o b je c t io n  is  s u s ta in e d .

M r. C a s t le b a u m  : S o m e  t im e  la t e r  I  w a s  in fo r m e d  
b y  M r. T h o m a s  B r o w n  t h a t  h e  h a d  th e  c h a t t e l  
m o r tg a g e  in  h is  p o s s e s s io n . I  d id  n o t  o r d e r  th e  
c h a t te l  m o r tg a g e  t o  b e  s e n t  t o  M r . B r o w n . A t  th e  
t im e  th a t  w e  p a id  th e  ju d g m e n t ,  I  p r e v io u s ly  v is - ié0
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it e d  T h o m a s  B r o w n  a t  h is  o f f ic e  r e la t iv e  t o  h a v in g  
h im  tu r n  o v e r  th e  ch e e k  t o  P e t e r  B r e id t  B r e w in go
C o m p a n y  f o r  th e  n in e  h u n d r e d  d o l la r s .  A t  th a t  
t im e  th e  c h a t t e l  m o r tg a g e  w a s  in  h is  p o s s e s s io n  
s e n t  th e re , s o  I  w a s  in fo r m e d , b y  M r . S m a lle y . I , 

10 a t  t h a t  t im e  s p o k e  t o  D a v id  W o l f s o n  a n d  m a d e  an 
a r r a n g e m e n t  w ith  h im  t o  p r o c e e d  w ith  h im  t o  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y , w h e r e  h e  w a s  
g o in g  t o  m a k e  a n  a r r a n g e m e n t  b y  f o r m  o f  n o te  
o r  s o m e  h o w , to  p a y  th e  in te r e s t  w h ic h  w e  had 
la id  o u t , a n d  w h e n  I  le f t  M r . W o l f s o n ,  h e  a n d  M r. 
J a c o b  C a s t le b a u m  w e r e  g o in g  t o  h is  p la c e  t o  a r -
r a n g e  f o r  th e  d a y  w h e n  h e  w a s  t o  g o  t o  th e  sa id  
B r e w in g  C o m p a n y .

C ross-exam in a tion  b y  M r. B r o w n :

Q . Y o u  s a y  th a t  y o u  d id n ’ t in s t r u c t  m e  to  a c c e p t  
a c h a t t e l  m o r tg a g e  f r o m  th e  B r e w in g  C o m p a n y , o r  
f o r  th e m  to  s e n d  i t  t o  m e , th e  c h a t t e l  m o r tg a g e  
in  is s u e  h e r e ?  A . N o .

Q . T h is  is  y o u r  le t te r , i s  i t  n o t ?  ( e t t e r  sh ow n  
t o  w itn e s s .)  A .  I  s u p p o s e  i t  is . I t  is  m y  s ta t io n -
e r y  ; y es .

Q . D i d n ‘ t  y o u  s a y , “ O c t o b e r  3 0 , 191 6 . T h o m a s  
B r o w n , E s q ., 3 0 8  S t a t e  S t ., P e r th  A m b o y , D e a r  
S i r :  M r . S t a m le r  h a s  b een  in  to u c h  w ith  m e  an d  
h a s  in fo r m e d  m e  th a t  he  w i l l  g iv e  m e  th e  ca n ce lle d  
c h a t te l  m o r tg a g e  u p o n  th e  p a y m e n t  to  h im  o f  th e  
fu n d s  in  y o u r  h a n d s . W i l l  y o u  k in d ly  d o  th is ” ? 
A . Y e s , t h a t  is  m y  le t te r .

Q . I s n ’ t th a t  o r d e r in g  m e  t o  p a y  th e  m o n e y  o v e r  
t o  p a y  th e  m o r tg a g e ?  A . N o , b e c a u s e  o f  th e  fa ct  
th a t  th a t  w a s  a  le t t e r  s e n t  in  a d d it io n  t o  o u r  o ra l 
c o n v e r s a t io n .

Q- I s n ’ t  th a t  a n  o r d e r  on  O c t o b e r  10, f o r  me 
t o  d o  th a t , t o  s e n d  th e  m o n e y ?V

40



63

H a r ry  C astelbaum — F o r  P la in tiff— C ross

T h e  C o u r t :  A r e  y o u  a s k in g  h is  le g a l  o p in -
io n  o r  a re  y o u  a s k in g  h im  i f  th a t  i s n ’ t h is  

o r d e r ?

A . T h a t  w a s  m e re ly  e x p la n a t o r y  o f  o u r  o r a l  c o n -
v e r s a t io n ;  i t  w a s n ’ t  m a d e  in  th e  f o r m  o f  a n  o r d e r .  j q  

Q , Y o u  w a n te d  m e  t o  d o  th a t , d id n ’ t  y o u ,  y o u  
w a n te d  m e  t o  s e n d  th e  $ 9 0 0  t o  S t a m le r  a n d  t o  g e t 
t h e  m o r tg a g e , d id n ’ t  y o u ?  A .  C e r ta in ly .

Q . A n d  y o u  w e r e  s a t is f ie d  f o r  m e  t o  g e t  th e  c a n -
c e l le d  m o r tg a g e , e n d o r s e d  f o r  c a n c e l la t io n ,  i f  I  
w o u ld  p a y  th e  $ 9 0 0 ?  A . I  w a s n ’ t  s a t is f ie d . T h e  
$ 9 0 0  w a s  la y in g  in  y o u r  h a n d s  f o r  th r e e  m o n th s  
a n d  w e  w e r e  u n a b le  t o  g e t  t h a t  m o n e y  o u t  o f  y o u r  
h a n d s  w it h o u t  th e  c a n c e l le d  m o r tg a g e , a n d  w e  h a d  
a n  e x e c u t io n  a g a in s t  u s  a n d  in  o r d e r  t o  p a y  o f f  20 
th e  e x e c u t io n  I  s a id  th a t  I  w o u ld  a d v a n c e  th e  $ 3 7 5  
a n d  p a y  o f f  th e  m o r tg a g e , a n d  th e  o n ly  w a y  w e  
c o u ld  g e t  r id  o f  th e  e x e c u t io n  w a s  b y  u s in g  th e  
n in e  h u n d r e d  d o l la r s ,  a n d  I  in s t r u c t e d  y o u  t o  p a y  
o v e r  th e  n in e  h u n d r e d  d o l la r s  u n d e r  th o s e  c o n d i -
t io n s , a n d  I  t o ld  M r . D a v id  W o l f s o n  th a t  I  w a s  
g o in g  t o  s u e  h im  i f  h e  d id n ’ t  p a y  th e  b a la n c e , a n d  
he m a d e  a n  a r r a n g e m e n t  w ith  m e  t o  g o  t o  th e  P e t e r
B r e id t  B r e w in g  C o m p a n y --------

Q . Y o u  h a v e  a n s w e r e d  m y  q u e s t io n . Y o u  w e re  
s a t is f ie d  w ith  th e  a r r a n g e m e n t ,  y o u  h a v e  ju s t  t e s t i -
fied  t o  i t ,  th a t  I  s h o u ld  p a y  t o  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  n in e  h u n d r e d  d o l la r s  a n d  in  tu r n  
th a t  th e y  s h o u ld  s e n d  m e  th e  c a n c e l le d  m o r tg a g e , 
n d a  th a t  y o u  w o u ld  p a y  th e  $ 3 7 5  t o  th e m ?
A . I  d o n ’ t  u n d e r s ta n d  th e  q u e s t io n . I  h a v e  a lr e a d y  
e x p la in e d  th a t  I  a s k e d  y o u  t o  p r o d u c e  th e  n in e  
h u n d r e d  d o l la r s ,  a n d  th a t  w a s  th e  o n ly  w a y  w e  
c o u ld  g e t  th e  n in e  h u n d r e d  d o l la r s ,  b e c a u s e  th e  
B r e w in g  C o m p a n y  in s is t e d  th a t  th e  c h a t t e l  m o r t -
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g a g e  be  c a n c e l le d . W e  h a d  th e  m o n e y  ly in g  th ere  
f o r  th r e e  m o n th s .

Q . A n d  y o u  w a n te d  i t  u s e d ?  A . Y e s .

Q . A n d  y o u  s a id  th a t  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  c o u ld  s u r r e n d e r  th e  c h a t t e l  m o r tg a g e  u p  to  

10 W o l f s o n ?  A .  I  h a d  n o  d e a lin g s  w ith  W o l f s o n .  I  
w a s  a f t e r  th e  $'900 o f  th e  R u b s a m  H o o r m a n  B rew - 
in g  C o m p a n y  w h ic h  h a d  b een  ly in g  th ere .

Q . A n d  y o u  d id n ’ t  c a r e  h o w  y o u  g o t  i t ?  A . I 
h a d  n o  o t h e r  w a y  o f  g e t t in g  it.

Q . Y o u  d id  t r y  e v e r y  w a y  t o  g e t  i t  a n d  a t  la s t  y o u  
s a id  th a t  y o u  w o u ld  p a y  th e  b a la n c e  a n d  h a v e  th e  
m o r tg a g e  c a n c e l le d ?  A .  I  d id n ’ t t r y  e v e r y  w a y  t o  
g e t  it . T h e  ju d g m e n t  w a s  r e n d e r e d  a g a in s t  u s  a n d  
e x e c u t io n  w a s  a b o u t  t o  b e  is s u e d , a n d  I  s a id  th a t  

2Q w e  w o u ld  h a v e  t o  p a y  i t  b e ca u s e  th e y  r e fu s e d  to  
s u r r e n d e r  u p  t h a t  n in e  h u n d r e d  d o l la r s  u n le s s  th ey  
g o t  th e  c h a t t e l  m o r tg a g e , a n d  I  m a d e  a n  a r r a n g e -
m e n t  w ith  y o u ,  a c t in g  a s  th e  a t t o r n e y  f o r  th e  R u f-  
sa m  H o o r m a n  B r e w in g  C o m p a n y  t o  tu r n  o v e r  th e  
m o n e y  in  y o u r  h a n d s , b u t  I  h a d  n o  c o n v e r s a t io n  
w h a ts o e v e r  w ith  D a v id  W o l f s o n ,  e x c e p t  a s  I  h a v e  
s ta te d .

Q . I  w a s  a c t in g  f o r  WTo l f s o n  th e n , w a s  I  n o t ?  A . 
I  d o n  t  k n o w  w h a t  y o u  m e a n . I  a s s u m e  y o u  w e re

30 a c t in £  f o r  th e  R u b s a m  H o o r m a n  B r e w in g  C o m -
p a n y .

Q . W h y  d o  y o u  s a y  th e  t w o  c h e c k s  w e r e  h eld  in  
m y  h a n d s — th e  c h e c k  f o r  $ 2 ,3 5 0  a n d  th e  ch e ck  fo r  
$ 9 0 0 ?  A .  B e c a u s e  o f  th e  f a c t  th a t  a t  th e  t im e  th a t 
th e  s a le  w a s  t o  b e  c o n s u m m a te d  th e  q u e s t io n  ca m e  
u p . S o m e b o d y  r a is e d  th e  q u e s t io n , I  d o n ’ t  k n o w  
w h e th e r  i t  w a s  I  o r  m y  fa th e r ,  th a t  w h ile  th e y  n ev er 
h a d  d e m a n d e d  in t e r e s t  o n  i t ,  th e re  m ig h t  b e  a p o s -
s ib le  d is p u t e  in a s m u c h  a s  th e  m o r tg a g e  c a r r ie d  iri- 

40 t e r e s t  o n  its  fa c e , t h a t  th e y  m ig h t  d e m a n d  th e  in-
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te r e s t  o f  M r . J a c o b  C a s t le b a u m . I  d id n ’ t  c a r e  m u c h  
f o r  th e  f in a n c ia l  in t e g r i t y  o f  D a v id  W o l f s o n ,  a n d  I  
r e fu s e d  t o  c a r r y  o u t  th e  t r a n s a c t io n  u n le s s  w e  
c o u ld  b e  s u r e  t h a t  m o n e y  e n o u g h  w a s  th e r e  t o  p a y  

a ll  th e  e n c u m b r a n c e s .
Q . I s n ’ t  th a t  y o u r  s ig n a t u r e  t o  t h a t ?  A .  Y e s ,  10 

s ir .
Q . A f f id a v i t  m a d e  b y  y o u ?  A .  Y e s ,  s ir .
Q . I n  th is  a f f id a v it  d id n ’ t  y o n  s a y  th is — a ffid a v it  

m a d e  o n  th e  s e c o n d  d a y  o f  S e p te m b e r , la s t  y e a r  
d id n ’ t  y o u  s a y  t h a t  th e  r e a s o n  t h a t  th e  t w o  c h e c k s  
w e re  l e f t  w ith  m e  w a s  as  f o l l o w s : “ A n d  th a t  a t  th e  
t im e , o w in g  t o  s o m e  d e fe c t  in  th e  le a s e , a n  a g r e e -
m e n t  w a s  m a d e  w h e r e b y  M r . Y o s s  d e p o s it e d  w ith  
th e  s a id  T h o m a s  B r o w n  t w o  ch e ck s , o n e  f o r  f 2 ,3 o 0  
a n d  o n e  f o r  $ 9 0 0 ? ”  A .  Y o n  m ig h t  r e a d  th e  w h o le  2<)

a f f id a v it .
Q . I  a m  r e a d in g  th a t  p a r t  o f  i t  c o n c e r n in g  th e

h o ld in g  o f  th o s e  t w o  ch e ck s . A . Y e s .
Q . S o  t h a t  th e  r e a s o n  t h a t  th e  t w o  c h e c k s  w e r e  

le f t  th e r e  w a s  b e c a u s e  th e r e  w a s  a n  o b je c t io n  m a d e  
to  th e  le a s e ?  A .  N o , b e c a u s e  m y  r e c o l le c t io n  o f  th e  
a f f id a v it  is  th a t  a l l  m y  e x p la n a t io n  t h a t  I  h a v e  
ju s t  m a d e  w a s  c o n ta in e d  in  t h is  a f f id a v it ;  t h a t  is  
w h y  I  a s k e d  y o u  t o  r e a d  th e  w h o le  a ffid a v it , I  
m a d e  a  s ta te m e n t  t h a t  th e  r e a s o n  y o u  h e ld  i t  w a s  ;UJ 
b e ca u s e  a  b i l l  o f  s a le  w a s  t o  b e  e x e c u t e d  a n d  a

le a s e  w a s  t o  b e  e x e c u te d .
Q . D id n ’ t  y o u  s a y  in  y o u r  a f fid a v it , a t  t h a t  t im e

th a t  o w in g  t o  s o m e  d e fe c t  in  th e  le a s e  a n  a g r e e -
m en t w a s  m a d e  w h e r e b y  M r . V o s s  d e p o s it e d  w ith  
th e  s a id  T h o m a s  B r o w n  t w o  c h e c k s , o n e  f o r  $ 2 ,3 5 0 , 
b e in g  th e  b a la n c e  o f  th e  p u r c h a s e  p r ic e ,  a n d  o n e  f o r  
n in e  h u n d r e d  d o l la r s ?  A .  T h a t  i s  o n e  o f  th e  s ta te -

m e n ts  in  t h a t  a f f id a v it .
Q . W a s n ’t  th a t  th e  r e a s o n ?  A .  T h a t  w a s n ’ t  th e  ^  

fu ll  r e a s o n .
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Q . W a s n ’ t  th a t  th e  o n ly  r e a s o n ?  A .  T h a t  w a s n ’t  
th e  o n ly  r e a s o n .

Q . A t  th e  t im e  th e r e  w a s  a n  o b je c t io n  m a d e  to  
th e  le a se , y o u  m a d e  a  n e w  le a se , d id  y o u  n o t ?  A . 
N o , s ir .

IQ Q . I  p r e p a r e d  th e m  f o r  y o u ?  A .  I  d id  n o t  see  th e  
lea se , e x c e p t  a s  th e y  c a m e  in  th r o u g h  th e  m a il.

Q . Y o u  s a w  th e m  b e fo r e  th e y  w e r e  d e liv e r e d  to  
m e ?  A .  Y e s , s ir .

Q- S ig n e d  b y  y o u r  fa th e r , w e r e  th e y  n o t ?  A .  Y e s , 
s ir .

Q . T h e  f ir s t  le a s e  w a s n ’ t  s ig n e d  b y  y o u r  f a t h e r 9 
A . N o .

Q . A t  th a t  t im e  w a s n ’ t  i t  d r a w n  t o  y o u r  a t te n t io n  
b y  m y s e l f  th a t  th e  m o r tg a g e  in  t h is  c a s e  c a r r ie d  

2,) in t e r e s t  w ith  it ,  th a t  I  h a d  f o u n d  i t  o n  th e  r e c o r d s  
in  N e w  B r u n s w ic k ?  A .  N o . M y  r e c o l le c t io n  o f  
th e  m a t te r  w a s  th a t  w e  w a n te d  t o  b e  s u r e  t h a t  th e  
m o n e y  w a s  th e r e  in  y o u r  h a n d s  s u ff ic ie n t , a n d  w e  
r a is e d  th e  q u e s t io n  w h e th e r  th e  s ix  p e r  c e n t  w o u ld  
n o t  b e  a s k e d  f o r  b y  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y .

Q . D id n ’ t  y o u  t e l l  m e  th a t  th e  P e t e r  B r e id t  C o m -
p a n y  w a s n ’t  c h a r g in g  a n y  in te r e s t  t o  y o u r  fa th e r , 
th a t  th e y  h a d n ’ t c h a r g e d  a n y  in te r e s t ,  a n d  th a t  y o u  

§ q  h a d  a n  a g r e e m e n t  w ith  th e m  th a t  th e r e  w a s  t o  be  
n o  in t e r e s t ?  A .  Y e s .

Q . D id n ’t  I  s a y  t o  y o u  th e n , M r . C a st le b a u m , 
“ T h e y  h a v e  a  c h a t t e l  m o r tg a g e  o n  r e c o r d  th a t  s ta te s  
th a t  i t  d o e s  d r a w  in t e r e s t ?  A .  W e  k n e w  th a t.

Q . W h y ,  w h e n  y o u  d r e w  t h is  a g re e m e n t , y o u  
d id n ’ t  k n o w  th e  a m o u n t  o f  th e  m o r tg a g e , d id  y o u ?  
A . N o .

Q . S t i l l  y o u  s a y  y o u  k n e w  i t  c a r r ie d  in te r e s t ?  
A .  A t  th e  t im e  th e  a g r e e m e n t  w a s  d r a w n  w e  k n ew  

40 th e  a m o u n t  o f  th e  m o r tg a g e  a n d  th a t  i t  d r e w  in -
terest.
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Q. W h y  d id n ’ t  y o u  p u t  i t  in  th e  a g re e m e n t , 
w h en  th is  m a n  h a d  n o  a t t o r n e y  th e re , b e c a u s e  o f  
th e  f a c t  t h a t  n e ith e r  o f  th e  p a r t ie s  t h o u g h t  th a t  
th e  P e t e r  B r e id t  w a s  g o in g  to  c h a r g e  a n y  in t e r e s t ?
A . I  a s s u m e  th e y  d id  h a v e  a n  u n d e r s ta n d in g  a b o u t

i t  10
Q . T h e  P e t e r  B r e id t  B r e w in g  C o m p a n y  a n d  M r . 

C a s t le b a u m ?  A .  T h e r e  w a s  n o  c o n v e r s a t io n  b e -

tw e e n  th e  p a r t ie s .
Q . H o w  d o  y o u  k n o w  th e y  u n d e r s to o d  th e r e  w a s  

n o  in t e r e s t ?  A . I  s im p ly  w a s  s p e a k in g  w ith  r e f -
e r e n c e  t o  M r . C a s t le b a u m  a n d  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  in  th e  a n s w e r s  t o  th e  s u its  th a t  

y o u  b r o u g h t .
Q . O n  th e  a n s w e r  th a t  y o u  h a v e  r e fe r r e d  to  h e re  

a n d  in  th e  s u it s  in  c h a n c e r y , y o u  s e t  u p  th a t  f a c t  *><) 
d o  y o u ?  A .  S e t  i t  u p  a s  a  d e fe n s e  a g a in s t  th e  P e t e r  
B r e id t  B r e w in g  C o m p a n y .

Q . I t  w a s  t o  th e  e f fe c t  th a t  J a c o b  C a s t le b a u m  
h a d  a n  a r r a n g e m e n t  w ith  P e t e r  B r e id t  C o .?  A .

T h e  c o u r t  d id  n o t  s o  h o ld .
Q . T h a t  w a s  th e  f a c t  a s  f a r  a s  y o u  w e r e  c o n -

c e r n e d ?  Y o u  w e r e  s ta t in g  a  t r u t h fu l  fa c t  in  y o u r  
a f fid a v it  a n d  in  th e  a n s w e r s  t o  th e  s u it s ?  A .  C e r -

ta in ly .
Q . D id n ’ t  y o u  te ll  W o l f s o n  th a t  th e y  w o u ld n ’ t  30 

c h a r g e  th e m  a n y  in t e r e s t ?  A .  N o , I  m a d e  th e  

s ta te m e n t .
Q . T h e n  d id n ’ t  I  in s is t  u p o n  y o u r  g e t t in g  f r o m  

th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  a  s ta te m e n t  as  
t o  w h a t  th e  in d e b te d n e s s  w a s ?  A .  N o .

Q . T h e n  d id n ’ t  I  s ta te  t o  y o u  t h a t  I  w o u ld  g e t  i t ?

A . N o .
Q . A n d  d id n ’ t  y o u  sa y , “ N o , y o u  h a d  b e t t e r  le t  

m e g e t  i t ? ”  A .  N o .
Q . D id n ’ t  y o u  g e t  i t ?  A .  I  d id  g e t  it . 40
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Q . I s n ’ t  th a t  th e  s ta te m e n t?  P a p e r  s h o w n  to  
w itn e ss . A .  T h a t  is  n o t  th e  s ta te m e n t . A s  I  r e -
m e m b e r , th e  s ta te m e n t  w a s  o n  a  r e g u la r  s ta te m e n t  
h ea d . T h e  s ta te m e n t , I  b e lie v e , is  w ith  J u d g e  S il-  
z e r ’ s p a p e r s .

in  Q- W h a t  i s  th e re  a b o u t  t h is  p a p e r  t h a t  is  in -
c o r r e c t ?  A .  I  c a n  p r o b a b ly  g e t  th e  o r ig in a l  f r o m  
J u d g e  S i lz e r  i f  y o u  w a n t  it .

Q . W l ia t  is  th e r e  a b o u t  th is  s ta te m e n t  t h a t  is n ’t  
th e  sa m e  a s  th e  o n e  t h a t  J u d g e  S i lz e r  h a s ?  A .  I  
s a y  th a t  t o  m y  r e c o l le c t io n  t h a t  i s  n o t  th e  o r ig in a l  
s ta te m e n t  th a t  I  r e c e iv e d .

Q . W h a t  is  th e  d i f f e r e n c e ;  th e  a m o u n ts  a r e  th e  
sa m e , a r e  th e y  n o t ?  A . J u s t  th e  sa m e . I  h a v e  
a n s w e r e d  th a t  t o  m y  r e c o l le c t io n  th a t  i s n ’ t  th e  sa m e 

9j) s ta te m e n t  t h a t  I  r e c e iv e d .
Q . I s n ’ t  th e  a m o u n t  th e  s a m e ?  A . Y e s , s i r ;  I 

h a v e  a n s w e r e d  th a t . T h e  a m o u n ts  a r e  th e  sa m e.
Q . W h e n  y o u  b r o u g h t  th a t  s ta te m e n t  d o w n  y o u  

w a n te d  th e  n in e  h u n d r e d  d o l la r s ,  d id n ’ t  y o u ?  A . 
N o , s ir , I  a s k e d  f o r  th e  c h e c k  f o r  $2 ,3 5 0 .

Q . D id n ’ t  I  s a y  t o  y o u , th e n , a n d  d id n ’ t  y o u  a c -
c e p t  th e  c h e c k  f o r  $ 2 ,3 5 0  a n d  d e l iv e r  th e  b i l l  o f  sa le  
a n d  th e  lea se , u p o n  c o n d i t io n  th a t  y o u  w e r e  t o  g e t 
th e  c a n c e l le d  c h a t t e l  m o r tg a g e  f r o m  th e  P e te r  

«Ij- B r e id t  B r e w in g  C o m p a n y ?  A .  O h , n o .
Q . Y o u  d id  le a v e  th e  b i l l  o f  s a le  a n d  th e  lea se , 

d id n ’ t  y o u ?  A .  Y e s .
Q . A n d  y o u  t o o k  th e  $ 2 ,3 5 0 ?  A .  Y e s .
Q . Y o u  k n e w , th e n , th a t  b y  d e l iv e r in g  th a t  b i l l  o f  

s a le  th e  a g r e e m e n t  w a s  c o n s u m m a te d , d id n ’ t  y o u ?  
A .  Y e s ,  s ir .

Q . A n d  y o u  k n e w  w h e n  th a t  $ 9 0 0  w a s  to  b e  p a id  
o v e r ?  A . I  t o o k  th e  c h e c k  f o r  $ 2 ,3 5 0  b e c a u s e  o f  th e  
s ta te m e n t  b e in g  m a d e , a n d  y o u  h a v in g  th e  m o n e y , I 
u n d e r s to o d  t h a t  th e r e  w o u ld  b e  e n o u g h  m o n e y  to
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p a y  a n d  t h a t  th e re  w a s  n o  d a n g e r  in  t a k in g  th e  

m o n e y .
Q . S o  th a t  th e  $ 9 0 0 , a s  I  u n d e r s ta n d , w a s  in  s e t -

t le m e n t  o f  th e  P e t e r  B r e id t  a c c o u n t  a s  b e tw e e n  y o u  

a n d  W o l f  s o n ?  A .  N o .
Q . Y o u  s o  u n d e r s to o d  i t  w h e n  y o u  s a w  th is  s ta te - 1(J 

m e n t?  A .  I  t o o k  th e  $ 2 ,3 5 0  b e c a u s e  w e  th o u g h t  
th e re  w a s  e n o u g h  m o n e y  th e r e  t o  p a y  th e  c h a t t e l  
m o r tg a g e , th a t  w e  w o u ld  n o t  in c u r  a n y  l ia b i l i t y .

Q . A n d  y o u  a d ju s t e d  y o u r  m a tte r s  w ith  W o l f  s o n  
a c c o r d in g ly ,  d id n ’ t  y o u ?  A .  B y  a d ju s t in g  m a t te r s  

w ith  W o l f  s o n , I  m ea n .
Q . B u t  d id n ’t  y o u ?  A .  N o , n o t  i f  y o u  c a l l  th a t  

a d ju s t in g  m a tte rs .
Q . D id n ’ t  y o u  m a k e  a n  a f f id a v it  in  th e  C h a n c e r y  

s u it  in  th is  c a s e ?  A .  I  d id . T h e  s a m e  s ta te m e n t  a p - 20 
p e a r s  in  th e  a n s w e r . W h a t  I  m e a n t  b y  a d ju s t in g  
a c c o u n t s  w a s  th e  f a c t  th a t  I  w a s  s a t is f ie d  t h a t  th e r e  
w a s  e n o u g h  m o n e y  l e f t  t o  p a y  th e  in d e b te d n e s s  a n d  
t h a t  u p o n  th e ir  s u in g  f o r  m o r e  m o n e y  th a t  th e y  
h a d  p u t  u s  in  a  p o s i t io n  w h e r e  w7e c o u ld n ’ t m a k e  
th e  R u b s a m  H o o r m a n  B r e w in g  C o m p a n y  p a y  th e

d if fe r e n c e  in  th e  a m o u n t .
Q . A n d  s o  i t  w a s  th e  R u b s a m  H o o r m a n  m o n e y

th a t  w a s  t o  a d ju s t  th is  a c c o u n t ?  A .  Y e s ,  s ir .
Q . W h e n  y o u  w e n t  o u t  th e r e  th a t  d a y  w ith  th e  ^  

$ 2 ,3 5 0  a n d  le f t  th e  le a s e  a n d  th e  b i l l  o f  s a le  f r o m  
y o u r  fa th e r ,  a s  h is  a t t o r n e y  y o u  t h o u g h t  th e  w h o le  
t h in g  w a s  a d ju s t e d ?  A .  A n d  t h a t  y o u  w o u ld  p a y  

th e  c h a t t e l  m o r tg a g e .
Q . W i t h  th e  m o n e y  t h a t  y o u  w e r e  s a t is f ie d  w a s  

s u ff ic ie n t  in  a m o u n t ?  A .  A t  th a t  t im e .
Q . I n  th e  le t t e r  th a t  y o u  h a v e  o f fe r e d  in  e v id e n c e  

m a r k e d  E x h ib i t  G , d a te d  A u g u s t  9 , y o u  d id n ’ t  r e fe r  
t o  a n y  o th e r  s u m  th a n  th e  n in e  h u n d r e d  d o l la r s ,  d id  
y o u ?  A .  I  d o n ’t  k n o w  w h a t  th e  le t t e r  is . (L e t t e r
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s h o w n  t o  w it n e s s . ) A . I  r e fe r r e d  t o  m o r e  th a n  th a t. 
T h e r e  is  n o  s u m  in  th e  le t t e r  a t  a ll.

Q . “ T h e  P e t e r  B r e id t  B r e w in g  C o m p a n y  h a s  c o m -
m e n c e d  s u i t  f o r  th e  re co v e ry , o f  th e  s u m  o f  n in e  
h u n d r e d  d o l la r s ”  ( r e a d in g  f r o m  l e t t e r ) ,  i s n ’t  th a t  

jQ  s o ?  A . I t  m u s t  be. I  d id n ’t  n o t ic e  it .
Q . Y o u  ju s t  s a id  th e r e  w a s n ’ t  a n y  s u m  th e r e ?  A . 

I  w o u ld  r e a d  i t  f o r  y o u  i f  y o u  w o u ld  le t  m e. I  
s a y  n o w  th a t  I  d id  r e fe r  t o  o t h e r  m a tte r s , o th e r  
a m o u n ts .

* Q . I s n ’ t  y o u r  le t t e r  a s  fo llo w ’s :  “ O n  M o n d a y  
m o r n in g  o f  th is  w e e k  I  c a l le d  y o u  u p  a n d  n o t  f in d -
in g  y o u  in  I  l e f t  w o r d  t h a t  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y  h a s  c o m m e n c e d  s u it  f o r  th e  r e c o v e r y  
o f  th e  s u m  o f  n in e  h u n d r e d  d o l la r s ?  A .  “ A n d  in - 

2q  t e r e s t ,”  i t  s a y s  th e re , I  th in k . I f  y o u  w i l l  le t  m e 
r e a d  th e  le t t e r  I  c a n  te l l .  (W it n e s s  r e a d s  fr o m  
le t t e r . )  “ T h e  P e t e r  B r e id t  B r e w in g  C o m p a n y  o f  
E l iz a b e th  h a s  c o m m e n c e d  s u it  f o r  th e  r e c o v e r y  o f  
th e  s u m  o f  n in e  h u n d r e d  d o l la r s .  T h is  o c c a s io n s  
m e  v e r y  g r e a t  s u r p r is e , a s  I  w a s  u n d e r  th e  im p re s -
s io n  th a t  y o u  h a d  p a id  th is . I  th e r e u p o n  g o t  in  
t o u c h  w ith  M r . S ta m le r , th e  a t t o r n e y ,  w h o  in fo r m e d  
m e  th a t  h e  h a d  w r it t e n  a  n u m b e r  o f  le t te r s  to  M r. 
W o l f  s o n  a s k in g  f o r  m o n e y , b u t  h a s  n e v e r  re ce iv e d  

30 a  r e p ly .”
Q . W h e r e  is  th e re  a n y t h in g  th e r e  a b o u t  in te r e s t ?  

A .  T h e re  i s  n o t h in g  th e r e  a b o u t  in te r e s t .
Q . Y o u  s a id  th e r e  w a s , d id n ’ t  y o u ?  A .  I  th o u g h t  

th e r e  w^as.

Q . M r. V o s s  w a s  in  m y  o ffic e , w a s n ’ t  he, w h en  
th is  c o n v e r s a t io n  t o o k  p la c e  w ith  y o u ?  A .  H e  w as  
a t  th e  o f fic e  th e  n ig h t  o f  J u ly  7. I  th in k  th a t  w as 
th e  o n ly  t im e  I  s a w  h im .

Q . W e r e  y o u  a t  th e  o f fic e  la t e r  th a n  t h a t ?  A . I  
w a s  a t  y o u r  o f fic e  w h e n  I  r e c e iv e d  th e  c h e ck  fo r
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$ 2 ,3 5 0 , a n d  I  w a s  a t  y o u r  o f f ic e  w h e n  w e  m a d e  th e  
a d ju s tm e n t  s o  t h a t  y o u  w o u ld  s e n d  th e  c h e c k  t o  th e  
P e te r  B r e id t  B r e w in g  C o m p a n y  t o  c a n c e l  th a t  ju d g -

m en t.
Q . W it h  th e  u n d e r s ta n d in g  th a t  th e  c h a t t e l  m o r t -

g a g e  s h o u ld  b e  s u r r e n d e r e d , d u ly  e n d o r s e d  f o r  ca n - j y  
r e f la t io n ?  A .  Y o u  a lr e a d y  h a d  th e  c h a t t e l  m o r tg a g e  

in  y o u r  p o s s e s s io n .
Q . Y o u  h a d  s a id  t o  s e n d  n in e  h u n d r e d  d o l la r s  t o  

th e m  to  a d ju s t  it . I s  t h a t  r ig h t ?  A .  I  b e l ie v e  a t  
th a t  t im e  th a t  y o u  h a d  a lr e a d y  se n t  t o  M r . S te m le r  
y o u r  c h e c k  a n d  t h a t  M r . S te m le r  r e fu s e d  t o  u s e  
y o u r  c h e c k  u n t i l  I  p a id  h im  th e  b a la n c e .

Q . Y o u  a re  n o t  s u re  o f  th a t , a r e  y o u ?  A .  I  h a v e  
a  le t t e r  f r o m  M r. S te m le r  t o  th a t  e f fe c t .

t . 20
M r. C a s t le b a u m : I  w o u ld  l ik e  t o  e x p la in  

th is  $ 3 7 5  ch e c k . T h e  ju d g m e n t  w a s  f o r  $1 ,- 
2 4 7 .7 6 . T h e re  w a s  $ 3 4 7 .7 6  d u e  o n  th a t  ju d g -
m e n t  a n d  $ 7  w a s  c o s t s  o n  th e  r u le  t o  s h o w  
ca u s e . T h a t  m a d e  th e  s u m  o f  $ 3 5 4 , a n d  th is  
c h e c k  o f  $ 3 7 5  in c lu d e d  th a t , a s  th e r e  w e r e  
c o s t s  o f  th e  c h a n c e r y  s u it  w h ic h  w e r e  in -

c lu d e d  in  th is  o n e  c h e ck .

P L A I N T I F F  R E S T S .

M o t i o n  F o e  N o n s u i t .

M r. B r o w n : I  m o v e  f o r  a  n o n s u it  in  th is  
c a s e  o n  th e  g r o u n d  th a t  a c c o r d in g  t o  M r. 
C a s t le b a u m ’ s o w n  t e s t im o n y  th e r e  a p p e a r s  
t o  h a v e  b e e n  a n  a c c o r d  a n d  s a t is fa c t io n .

N o w  th e r e  a r e  t w o  p h a s e s  t o  t h is  a c c o r d  
a n d  s a t i s f a c t i o n : O n e  i s  th e  s u r r e n d e r  o f  tli©  4 0
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c h a t te l  m o r tg a g e ,  d u ly  e n d o r s e d  f o r  ca n c e l-
la t io n ,  a c c o r d in g  t o  h is  o r d e r ,  o n  w h a t  he 
s u p p o s e d — I  th in k  h e  is  m is ta k e n  a b o u t  it  
— b u t  o n  w h a t  h e  s u p p o s e d  w a s  a n  a d ju s t -
m e n t  th a t  i t  w o u ld  n o t  th e r e a f te r  c o s t  h im  

10 a n y  m o n e y . B u t  e v e n  th o u g h  h e  d id , a s  he
s a y s  in  o n e  p a r t  o f  th is  t e s t im o n y , p a y  $375, 
th a t  n o t w it h s t a n d in g  th a t , t h is  c h a t te l  m o r t -
g a g e , w h ich  is  a n  in s t r u m e n t  u n d e r  seal, 
a c t s  a s  a  t e c h n ic a l  r e le a se . I  m e a n  b y  th at, 
th a t  i f  a  m a n  h a s  a  n o te  a n d  i t  b e lo n g s  to  
h im  a n d  it  c a l l s  f o r  th e  s u m  o f  $100 a n d  he 
c o m e s  t o  m e  a n d  I  p a y  h im  $ 7 5 , i f  h e  is  w i l l -
in g  t o  a c c e p t  th a t  a m o u n t  th a t  is  a n  a c c o r d  
a n d  s a t is fa c t io n ,  ev en  th o u g h  i t  is  le s s  th an  

2^ th e  a m o u n t  s p e c if ie d  in  th e  n o te . A n d  in
th is  ca s e  th e  d e l iv e r y  o f  th e  c h a t te l  m o r t -
g a g e , th e  p a y m e n t  o f  th e  $ 9 0 0 , th e  d e liv e ry  
o f  th e  b i l l  o f  s a le  a n d  th e  d e liv e r y  o f  the 
le a s e  w a s  a n  e n t ir e  a n d  c o n s u m m a te  a c t  in  
th e  a c c o r d  th a t  w a s  m a d e . T h e  s a t is fa c t io n  
is  th e  s a le  th a t  w a s  e x te n d e d  t o  th e  p la in t i f f  

'• - in  th is  ca se .
A n d  th en : a g a in , i f  th e  c o u r t  p le a s e , th ere  

is  a n o th e r  r e a s o n  w h y  th is  is  a n  a c c o r d  and  
s a t is fa c t io n ;  a c c o r d i n g 't o  th e  te s t im o n y , b e -
c a u s e  i t  w a s  th e  c h e ck  o f  th e  R u b sa m  & 
H o r r m a n n  B r e w in g  C o m p a n y , a n d  th a t  he 
r e c e iv e d  th a t  c h e c k  in  s a t is fa c t io n .  A n d  the 
c o u r t s  h o ld  th a t  c o n s id e r a t io n ,  a n d  even  th e  
s l ig h te s t  c o n s id e r a t io n  f r o m  a n o th e r , is  s u f-
f ic ie n t  c o n s id e r a t io n ,  a n d  even  i f  th e  a m o u n t  
w e r e  l iq u id a t e d ,  i f  th e  c o n s id e r a t io n  w as  
th a t  th e  m o n e y s  o f  th e  R u b s a m  & H o rrm a n n  
B r e w in g  C o m p a n y  w e r e  t o  b e  a p p lie d  to  
th a t  ju d g m e n t  a n d  in d e b te d n e s s , o r  i f  on  h is
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p r o d u c t io n  o f  th e  le a s e  a n d  th e  b i l l  o f  s a le  
th e y  w e re  t o  b e  s o  a p p l ie d , th e  p r o o f  th a t  
th e  c h a t t e l  m o r tg a g e  w a s  s o  s u r r e n d e r e d  w a s  

a n  e n t ir e  a c c o r d  a n d  s a t is fa c t io n .
(M r .  B r o w n  a r g u e s  a n d  c it e s  a u t h o r i -

t ie s . M r . C a s te lb a u m  r e p l ie s . )  10
T h e  C o u r t : T h e  m o t io n  f o r  a  n o n s u it  w i l l

b e  d e n ie d .
(O b je c t io n  n o te d  f o r  d e fe n d a n t  a s  g r o u n d  

o f  a p p e a l . )

A lb er t  F. V o s s , Sworn for defendant.

D irect exam ination  b y  M r. B r o w n :

2o
Q . Y o u  a r e  th e  g e n t le m a n  r e fe r r e d  t o  in  th is  s u it

in  th e  t e s t im o n y ?  A . Y e s ,  s ir .
Q . Y o u  w e r e  in  m y  o f f ic e  a b o u t  th e  7 th  d a y  o f  

J u ly ,  1 9 1 5 , w a s  i t ?  A .  T h a t  w a s  th e  d a t e ;  y e s , s ir .

I  w a s  a t  y o u r  o f f ic e  a b o u t  t h a t  t im e .
Q . W h o  w a s  th e r e  a t  th a t  t im e ?  A .  M r . C a s -

te lb a u m , M r . J a c o b  C a s te lb a u m , M r . C a s te lb a u m ,

J r . ,  a n d  M r . W o l f s o n .  7; ,
Q. N o w , w h a t  w a s  th e  c o n v e r s a t io n , i f  a n y , a b o u t  

a lease th a t  w a s  m a d e  o n  t h a t  d a y ?  W h a t  w a s  th e  ^

p u r p o s e  o f  th e  p a r t ie s  b e in g  a t  th e  o f f ic e ?  A .  I f  I  
r e m e m b e r , th e r e  w a s  s o m e  o b je c t io n  t o  th e  le a s e  in  
s o m e  w a y  o r  o th e r . I  d o n ’ t  k n o w  th e  e x a c t  o b je c -
t io n , b u t  I  k n o w  th e r e  w a s  a n  o b je c t io n  t o  it ,  a n d  i t
.w as d is t in c t ly  u n d e r s to o d —

H .• > *

T h e  C o u r t : N o , n o . ..

Q . W h a t  h a p p e n e d  a f t e r  o b je c t io n  w a s  m a d e  t o  
th e  le a s e ?  A .  T h a t  w e  w e r e  t o  w a i t  a n d  s ig n  a  n e w  

lease .
40
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Q . N o w , w a s  th e r e  a n y t h in g  s a id  a b o u t  th is  
a g r e e m e n t— th a t  is , a n y  c o n t r o v e r s y ,  w a s  th ere , 
a b o u t  th e  a g r e e m e n t? . A .  W h a t  a g r e e m e n t?

Q . I n  r e g a r d  t o  p u r c h a s in g  th e  p r o p e r t y  a n d  p a y -
in g  th e  in te r e s t  t o  th e  P e t e r  B r e id t  B r e w in g  C om - 

j g  p a n y ?  A .  Y e s ,  i t  w a s  m e n t io n e d  th e r e  a t —
Q . W h o  d id  th e  t a lk in g ?  A . I f  I  r e m e m b e r  r ig h t , 

y o u n g  M r . C a s te lb a u m  a n d  h is  fa t h e r  in te r r u p te d  
a t  t im e s .

Q . N o w , w h a t  w a s  s a id  a b o u t  th a t , a b o u t  th e  
m o r tg a g e  a t  th a t  t im e ?  A .  T h a t  th e  m o r tg a g e  w a s  
t o  be  w it h o u t  in te r e s t .

Q . W h a t  w a s  s a id  a b o u t  m o n e y ?  W h a t  e lse  w a s  
s a id  a b o u t  m o n e y ?  A .  W it h  r e fe r e n c e  t o  th e  le a s e ?

Q . N o , m o n e y . W h e r e  w a s  th e  m o n e y  to  co m e  
f r o m  a n d  h o w  w a s  i t  t o  b e  m a d e  u p ?  A .  $2 ,330  
m a d e  u p  in  o n e  c h e c k  a n d  $ 9 0 0  in  a n o th e r .

Q . A n d  w h o  g a v e  o r d e r s  t o  m a k e  th e m  u p  th a t  
w a y ?  A . M r . C a s te lb a u m , s ir . H e  h a d  s p o k e n  t o  
m e  p r e v io u s ly  a b o u t  th a t .

Q . A n d  w h a t  d id  h e  s a y  th e  $ 9 0 0  w a s  f o r ?  A . 
T o  s a t is fy  th e  c h a t t e l  m o r tg a g e .

"Q. W h ic h  c h a t t e l  m o r t g a g e ?  A .  T h e  P e te r  B r e id t  
B r e w in g  C o m p a n y .

Q . A n d  d id  y o u  m a k e  th e m  u p  a c c o r d in g ly ?  A . 
Y e s , j s ir .

Q . A n d  w h e n  y o u  w e r e  a t  m y  o f f ic e  th a t  d a y  d id  
y o u  h a v e  th o s e  c h e c k s ?  A .  Y e s ,  s ir .

Q . A n d  w e r e  th e y  te n d e r e d  M r. C a s te lb a u m ?  A . 
Y e s , s ir .

Q . A n d  w h a t  w a s  s a id  th e n  a b o u t  th e  in te re st  
th a t  d a y ?  W a s  th e r e  a n y t h in g  s a id  a b o u t  in te r e s t?  
A .  W h y , n o  in te r e s t  w a s  t o  b e  p a id —

(O b je c t e d  t o . )
T h e  C o u r t :  S t r ik e  i t  out.
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Q . G o  o n , M r . V o s s .

T h e  C o u r t : W h a t  w a s  s a id  a b o u t  in te r e s t  l 

Q . W h a t  w a s  s a id  a b o u t  in t e r e s t ?

10
T h e  C o u r t :  W h o  s a id  i t :

Q . D id  a n y b o d y  s a y  a n y t h in g  a b o u t  in t e r e s t ?  A . 
P a r d o n  m e  i f  I  ju s t  th in k  o v e r  th a t . I  d o n ’ t  w a n t  
t o  a n s w e r  a n y t h in g  t h a t  I  d o n ’ t  k n o w  a n y t h in g  
a b o u t . I  d o n ’t  r e m e m b e r  a t  t h a t  p a r t i c u la r  o c c a -

s io n  h e a r in g  a n y t h in g  o f  in te r e s t .
Q . W a s  th e r e  a n y t h in g  s a id  a b o u t  a  s ta te m e n t  

b y  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  a t  t h a t  

t im e ?  A .  Y e s ,  th e r e  w a s  s o m e th in g  sa id .
Q . H o w  d id  th a t  c o m e  u p ?  A .  T h a t  c a m e  u p  

th r o u g h  y o u r  r e fe r e n c e  t o  a  c h a t t e l  m o r tg a g e  t h a t  
y o u  f o u n d  o n  r e c o r d . N o w , i f  I  m a y  a n s w e r  th a t

q u e s t io n , t o  b r in g  m e  b a c k  t o  i t —
Q . W h a t  w a s  s a id  th en  ? A .  A b o u t  in t e r e s t ?  D o  

y o u  w a n t  m e  t o  s ta te  th e  c o n v e r s a t io n ?  T h e  m a t-
te r  w a s  b r o u g h t  u p  a b o u t  th e  in te r e s t ,  M r . B r o w n  
s ta t in g  t o  M r . C a s te lb a u m , J r . ,  th a t  h e  h a d  s e a r c h -
ed  th e  r e c o r d s  a n d  f o u n d  o n  r e c o r d  a  c h a t t e l  m o r t -
g a g e  o f  $ 9 0 0 — t h a t  w a s n ’ t  $ 9 5 0 , a s  th e  a g r e e m e n t  
c a l ls  f o r — th a t  th e  c h a t t e l  m o r tg a g e  c a l le d  f o r  $ 9 0 0  
a n d  b o r e  in t e r e s t  a t  th e  r a t e  o f  s ix  p e r  c e n t . A n d  
I  b e l ie v e  th e  la n g u a g e  o f  th a t  w a s  t h a t  M r . C a s te l-
b a u m  s ta te d  t h a t  h e  h a d  a n  u n d e r s ta n d in g  w ith  th e

P e te r  B r e id t  B r e w in g  C o m p a n y —
Q . W h ic h  o n e ?  A .  S e n io r ,  th a t  th e y  w ere ,, t o  

r e c e iv e  n o  in t e r e s t  o n  th a t  c h a t t e l  m o r tg a g e ,  a n d  
M r .; B r o w n  th e n  s u g g e s te d , “ I f  th a t  i s  th e  ca s e , y o u  
b e t te r  g e t  a  s ta te m e n t  o r  a l lo w  m e  t o  g e t  a  s ta te -
m e n t  f o r  y o u .”  M r . C a s te lb a u m , J r . ,  th e n  s a id ,
‘ N o , I  w i l l  ta k e  c a r e  o f  th a t  s ta te m e n t . I  w i l l  g e t
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t h a t  f o r  y o u .”  T h a t  i s  th e  b e s t  o f  m y  r e c o l le c t io n .
Q . A n d  w h a t  w a s  s a id  a s  t o  th e  u s e  o f  th a t  $900 

th e y  p u t  u p ?
A . F o r  th e  p a y m e n t  o f  th a t  c h a t t e l  m o r tg a g e .

Q . A n d  w h a t  w a s  s a id  i f  th e r e  w a s  a n y  in te re s t  
j q  c h a r g e d , w a s  th e r e  a n y t h in g  s a id  a b o u t  th a t , w h o  

w o u ld  ta k e  c a r e  o f  i t ?

(O b je c t e d  to , O b je c t io n  o v e r r u le d . )

A . I t  w a s  d is t in c t ly  s ta te d  th e y  w e r e  t o  ta k e  ca re  
o f  a n y t h in g  o v e r  $ 9 0 0 , i f  th e r e  w a s  a n y . T h a t  w a s  
th e  p u r p o s e  o f  g e t t in g  th e  s ta te m e n t .

Q . A n d  w a s  th is  m o n e y  p a id  a c c o r d in g ly ,  M r. 
Y o s s ,  o r  h a n d e d  f r o m  y o u  t o  m e  f o r  th a t  p u r p o s e ?  
A .  I t  w a s  p a id  o v e r  f r o m  u s  t o  y o u  f o r  th a t  p u r -
p o se .

Q . W h a t  h a v e  y o u  t o  s a y  a b o u t  th e  c h a t te l  m o r t -
g a g e ?  W a s  th e re  a n y t h in g  s a id  a b o u t  it s  su r re n d e r  
a t  th a t  t im e ?  A .  W h y , a t  th e  t im e  i t  w a s  s u r re n -
d e r e d ?

Q . N o , a t  th e  t im e  y o u  g o t  th e  s ta te m e n t , w a s  
th e r e  a n y t h in g  s a id  a b o u t  th e  c h a t t e l  m o r tg a g e ?  A . 
W h y ,  w e  n a t u r a l ly  r e q u e s te d  th a t  th e  p a p e r s  w h en  
th e y  w e r e  r e tu r n e d , th e  c h a t t e l  m o r tg a g e  f o r  ca n ce l- 

j j q  la t io h ,  th e  o th e r  p a p e r s  th a t  w e re  t o  be  sen t w o u ld  
b e  m a ile d  t o  u s , t o g e th e r  w ith  th e  p a p e r s  th a t  M r. 
W o l f s o n  h a d  s ig n e d .

Q . W e r e  y o u  in  m y  o f f ic e  a f t e r  th a t , w h e n  th e  
C a s te lb a u m s  w e re  p r e s e n t ?  A .  I  b e lie v e  I  w a s  
th e r e  w h e n  th e  c h e c k  f o r  $ 2 ,3 5 0 — n o , I  a m  n o t  sure. 
N o , I  d o n ’ t — y e s , I  m u st  h a v e  b een  th ere  w hen  
th e y —

Q. T a lk  u p  a  l i t t le  lo u d e r  s o  th a t  th e  la s t  ju r o r  
ca n  h e a r  y o u . A . Y e s ,  I  w a s  th e r e  w h e n  w e  ac* 

. q  c e p te d  th e  lea se .

I
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Q . T h e  f i r s t  t im e  y o u  c a m e  th e  le a s e  w a s  o b -

je c t e d  t o  by  m e , w a s  i t  n o t ?  A .  Y e s ,  s ir .
Q . A n d  th e n  a  n e w  le a s e  w a s  d e l iv e r e d ?  A .  Y e s ,

q . A n d  y o u  w e r e  th e r e  th e n , w e r e  y o u ?  A .  I

w a s  th e re  th e n . J.0
Q . D o  y o u  remember w h a t  d a te  t h a t  w a s ?  A .

N o , I  c o u ld n ’ t  t e s t i fy  a s  t o  th e  d a te .
Q . W a s  M r . C a s te lb a u m  o r  h is  s o n  th e r e  t h a t

d a y ?  A .  Y e s . . ,
Q . W h a t  w a s  d o n e  t h a t  d a y ?  A .  T h e y  r e c e iv e d

th e  c h e e k  f o r  $ 2 ,3 5 0  a n d  tu r n e d  o v e r  w h a t  p a p e r s

w e re  n e c e s s a r y  t o  t u r n  o v e r .
Q . T h a t  is  th e  b i l l  o f  s a le  a n d  th e  le a s e ?  A ,

T h e y  a r e  p a r t  o f  th e  p a p e r s  th a t  w e r e  r e q u ir e d .
Q . N o w , o n  t h a t  d a y , w h a t  w a s  s a id  a b o u t  th e  20 

$ 9 0 0  th e y  w e re  t o  le a v e  t h e r e ?  A .  W h y ,  t h a t  th e  
$ 9 0 0  w a s  t o  g o  t o w a r d s  p a y in g  th e  c h a t t e l  m o r t -

g a g e .

B y  th e  C o u r t :

Q . W h o  s a id  t h a t ?  A .  W h y ,  th e  c o n v e r s a t io n  
t o o k  p la c e  b e tw e e n  M r . C a s te lb a u m , J r . ,  a n d  M r . 

D r o w n , a ls o  M r . C a s te lb a u m , S r .
Q . Y o u  h a v e n ’ t  a n s w e re d  th e  q u e s t io n . W h o  

s a id  th e  $ 9 0 0  w a s  t o  g o  t o  p a y  o f f  th e  c h a t t e l  m o r t -  SO 

g a g e ?  A . M r. C a s te lb a u m .

B y  M r . B r o w n  :

Q . WTa s  th e r e  a n y t h in g  e ls e  s a id  a b o u t  h o w  i t  

. s h o u ld  b e  p a id ?  A .  I  d o n ’ t  r e m e m b e r .

C ross exam in a tion  b y  M r. C a stelb a u m .

Q . Y o u  a r e  e m p lo y e d  b y  th e  R u b s a m  & H o r r -  

m a n n  B r e w in g  C o m p a n y ?  A .  I  a m . ^
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Q . A n d  y o u  a r e  in te r e s te d  in  th is  m a t te r ?  A . 
Y e s ,  s ir .

Q . A n d  y o u  a d v is e d  M r . W o l f s o n  th a t  h e  d id  n o t  
h a v e  t o  p a y ?  A .  Y e s ,  s ir .

Q . A n d  y o u  a d v is e d  M r . W o l f s o n  th a t  h e  d id  n o t  
j q  h a v e  to  p a y  th e  in t e r e s t ?  A .  I  w h a t ?

Q . Y o u  a d v is e d  M r . W o l f s o n  th a t  h e  d id  n o t  h a v e  
t o  p a y  th e  in t e r e s t ?  A .  I  h a d  n o t h in g  t o  d o  w ith  
th e  a d v ic e .

Q . A t  a n y  t im e  d id  y o u  a d v is e  h im ?  A . N o , s ir .
Q . N o w  c o m e  b a c k  t o  th e  9 th , o r  t o  th e  d a te  o f  

J u ly  7 th , w h e n  y o u  s a y  y o u  te n d e r e d  th e  ch eck s . 
Y o u  s a y  th a t  M r . C a s t le b a u m , S r .,  a n d  M r . C a ste l- 
b a u m , J r . ,  ta lk e d  a b o u t  in te r e s t  a t  th a t  t im e ?  A . 
Y e s .

2o  Q . A n d  th e y  m e n t io n e d  th e  in te r e s t  o n  th e  c h a tte l  
m o r tg a g e ?  A .  M r . B r o w n  m e n t io n e d  it .

Q . I  t h o u g h t  y o u  s a id  t h a t  M r . C a s te lb a u m  
ta lk e d  a n d  » th e y  m e n t io n e d  th e  m a tte r . A . I  sa id  
M r . B r o w n  m e n t io n e d  th e  m a t te r  o f  in te r e s t  a n d  
h e  s ta te d  th a t  th e  c h a t t e l  m o r tg a g e —

Q . B u t  th e  q u e s t io n  b e fo r e  th a t , I  u n d e r s to o d  
y o u  t o  s a y  h e  ta lk e d , a n d  y o u  s a id  th a t  M r . C a s te l-
b a u m  ju n i o r  a n d  s e n io r  ta lk e d  a b o u t  th e  in te re s t . 
I s  th a t  r i g h t ?  A .  T h a t  M r . B r o w n  a n d  M r . C a ste l- 

30  b a u m  ta lk e d  a b o u t  in t e r e s t ?

T h e  C o u r t :  H e  s a id , M r . C a s te lb a u m , S r ., 
s a id  th a t  t h e ir  u n d e r s ta n d in g  w ith  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  w a s  th e y  w ere  
c h a r g e d  n o  in te r e s t .

Q . A n d  th e y  s a id  t h e ir  u n d e r s ta n d in g  w a s  P e te r  
B r e id t  w a s  t o  c h a r g e  th e m  n o  in t e r e s t ;  th a t  is  tru e , 
i s n ’ t  i t ?  A . T h e  P e t e r  B r e id t  B r e w in g  C o m p a n y  

. . .  w a s n ’ t  c h a r g in g  a n y  in te r e s t  o n  th e  c h a t te l  m o r t -
g a g e .
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Q  N o w  y o u  s a y  t h a t  y o u  m a d e  th e  d i f f e r e n t  
c h e c k s  y o u  p r o d u c e ,  f o r  $ 2 ,3 3 0  a n d  $ 9 0 0 , a c c o r d in g  
t o  th e  o r d e r  o f  M r . C a s te lh a u m ?  A . Y e s ,  s ir .

Q . W h o  w a s  a d v a n c in g  th e  m o n e y ?  A .  T h e  R ub* 

s a m  & H o r r m a n n  B r e w in g  C o m p a n y .
Q . A n d  d o  th e y  g e n e r a l ly  m a k e  o u t  c h e c k s  t o  ^  

s u it  th e  c o n v e n ie n c e  o f  la w y e r s  a t  th e  b a r ?

(Objected to. Objection sustained.)

Q . B u t  w h en  y o u  ca m e  th a t  n ig h t  y o u  h a d  th e  
c h e c k s  d r a w n  u p  a n d  a lr e a d y  f i l le d  u p ?  A . W h e n  
I  c a m e  t o  th e  o f fic e  o f  M r . T h o m a s  B r o w n  th e  

c h e c k s  w e re  f i l le d  u p .
Q . A n d  th e  c h e c k s  w e r e  f o r  th e  f u l l  a m o u n t  o f  

th e  lo a n  t h a t  y o u  w e re  g r a n t in g  t o  M r . W o l f s o n ?  ^

A . F o r  $ 2 ,3 5 0  a n d  $ 9 0 0 .
Q . T h a t  w a s  th e  a m o u n t  y o u  w e re  l o a n in g  t o  

M r . W o l f s o n ?  A .  T h a t  w a s  th e  a m o u n t  o f  th e  
c h e c k , a n d  i f  th e r e  h a d  b e e n  a n y  in t e r e s t  c h e c k —

Q . A n s w e r  th e  q u e s t io n .

( Q u e s t io n  r e p e a t e d . )

A . T h a t  w a s  th e  a m o u n t  w e  w e r e  lo a n in g  M r. _ 

W o l f s o n .
Q . A n d  i f  th e re  h a d  b e e n  a n  in te r e s t  c h a r g e  th e r e  3 0  

w o u ld n ’ t  h a v e  b e e n  e n o u g h  m o n e y  t o  p a y  M r . C a s -
te lh a u m  a n d  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  
u n le s s  y o u  h a d  m a d e  a n  a d d i t io n a l  lo a n , w o u ld  
t h e r e ?  A .  I f  th e re  h a d  b e e n  in te r e s t  c h a r g e d ?

Q . O n  th e  c h a t t e l  m o r tg a g e . A .  T h e r e  w o u ld n ’ t

h a v e  b een  s u ff ic ie n t  m o n e y ?
Q . T o  p a y  th e  c o n s id e r a t io n  o f  M r . C a s te lb a u m  

a n d  p a y  th e  c o n s id e r a t io n  o f  th e  m o r tg a g e ?  A .

N o , s ir . 40
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Q . A n d  w a s n ’ t  th a t  th e  r e a s o n  o f  th e  d e la y , o r  
t h a t  y o u  d e p o s it e d  th e  c h e c k s  in  M r . B r o w n ’s  
h a n d s ?  A .  N o , s ir .

Q . T h a t  w a s n ’ t  th e  r e a s o n ?  A . N o , s ir .
Q . Y o u  s a y  y o u  te n d e r e d  th e  c h e c k s  t o  M r. C as- 

j q  te lb a u m , th e  $ 2 ,3 5 0  a n d  th e  $ 9 0 0 ?  A .  I  s a id  th ey  
w e r e  te n d e r e d .

Q . W h y  d id  y o u  t e n d e r  th e m ?  A . I  s a id  th ey  
w e r e  te n d e r e d . W e  d e p o s it e d  th e m  w ith  M r. 
B r o w n . I  s a id  th e y  w e r e  te n d e r e d .

Q . O n  th e  n ig h t  o f  J u ly  7 th , w h e n  th ese  a rra n g e - 
m e n ts  w e r e  m a d e , y o u  s a id  y o u  te n d e r e d  M r. C as- 
t e lb a u m  b o th  c h e ck s . D id  y o u  d o  t h a t ?  A . I  s a id  
th a t . W h a t  d o  y o u  m e a n  b y  te n d e r  c h e c k s ?

a y  T h e  C o u r t : Y o u  u s e d  t h a t  w o r d .

A .  I  p r e s e n te d  th e  c h e c k s  o n  th a t  o c c a s io n . O f  
c o u r s e  i t  i s  n o t  l ik e ly  w e  w o u ld  t e n d e r  th e  ch e ck s  
u n t i l  w e  h a d  th e  n e c e s s a r y  p a p e r s  w e  r e q u ir e d  as  
s e c u r ity .  I f  I  s a id  th a t , i t  w a s  a  m is ta k e . I  p re -
s e n te d  th e  c h e ck s . T h a t  la n g u a g e  is  c o r r e c t .

Q . T o  T h o m a s  B r o w n ?  A . T h a t  is  c o r r e c t ,  a t  
th e  o f fic e  o f  M r . T h o m a s  B r o w n .

Q . A n d  y o u  s a y  th a t  i t  w a s n ’ t  th a t  y o u  w a ite d  

HO ^ °r  a  s ta ten a en t in  o r d e r  t o  see  w h e th e r  th e re  w o u ld  
b e  e n o u g h  m o n e y ?  A . N o .

B y  the C o u r t ;

Q . I f  th a t  is  so , w h y  w e r e n ’ t  th e  c h e c k s  p a id  
o v e r , M r . V o s s ,  o n  a c c o u n t  o f  th e  le a s e ?  A . O n  
a c c o u n t , o f  th e  le a s e ?  T h e r e  w a s  a  d is c r e p a n c y  in  
th e  lea se .

B y  M r. B r o w n ;

4 b  Q . A n d  w e r e  y o u  th e r e  w h e n  th e  le a s e  a n d  th e
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bill o f sale were handed over to M r. Castelbaum?
A  Yes.

Q W hy wasn’t the chattel mortgage paid at the 
same time? A. To him? Mr. Brown was in-
structed by Mr. Castelbaum to send the amount for 
the chattel mortgage to the Peter Breidt Brewing ,J0 
Company.

Q . W e r e  y o u  t h e r e ?  A . W h e n  h e  s e n t  i t .
Q You said Mr. Castelbaum instructed Mr.

Brown to send the money to the Peter Breidt Brew-
ing Company. A. That he was to settle with the
Peter Breidt Brewing Company.

Q . W h e n  w a s  t h a t ?  A .  O n  b o th  o c c a s io n s .
Q . Y o n  a re  p o s i t iv e  y o u  w e r e  th e re  w h e n  h e  r e -

c e iv e d  th e  c h e c k  f o r  th e  $ 2 ,3 5 0 ?  #A . Y e s .
Q . Y o u  heard the testimony o f M r. Castelbaum g o  

that he did not receive the check for $ 2 ,3 5 0 , M r.

H a r r y  C a s te lb a u m ?  A . A s  a t to r n e y .
Q . D o  y o u  w a n t  t o  c h a n g e  y o u r  a n s w e r ?  A . N o ,

s i r ;  I  w a s  th ere .
Q . W h o  w a s  p r e s e n t  a t th e  t im e  th a t  c h e c k  f o r  

$ 2 ,3 5 0  w a s  t u r n e d  o v e r  f o r  th e  le a s e  a n d  th e  b i l l  
o f  s a le ?  A . T o  th e  b e s t  o f  m y  k n o w le d g e  y o u  w e re  
b o th  th e re , b o th  y o u  a n d  M r . C a s te lb a u m , y o u r  

fa th e r .
Q . Y o u  a re  n o t  p o s i t iv e ?  A .  N o . 3 0
Q . Y o u  w o u ld n ’ t  s a y  t h a t  h e  w a s n ’ t  t h e r e ?  A

N o , I  c a n n o t .
Q . S o  w h e n  y o u  s a y  t h a t  h e  in s t r u c t e d  M r. 

B r o w n  t o  f o r w a r d  th e  $ 9 0 0  t o  th e  P e t e r  B r e id t ,  
w h e n  w a s  t h a t ?  A . T h a t  w a s  s ta te d  e a c h  t im e  I  
m e t  M r . C a s te lb a u m  a t  M r . B r o w n ’ s o ffic e .

Q . E a c h  t im e ?  A .  W h e n e v e r  t h a t  f a c t  w a s  m e n -
t io n e d , t h a t  th e  s e tt le m e n t  o f  th e  P e t e r  B r e id t  

B r e w e r y  w a s  t o  b e  ta k e n  c a r e  o f .
Q . Y o u  h a d  g o n e  o v e r  th e  a g r e e m e n t  a s  t o  P e t e r  ¿ q  

B r e id t  a n d  a s  t o  D a v id  W o l f  s o n ?  A .  Y e s ,  s ir .
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Q . A n d  y o u  k n e w  th a t  b y  t h a t  a g r e e m e n t  D a v id  
W o l f  s o n  a s s u m e d  th e  p a y m e n t  o f  th a t  $ 9 0 0 ?  A . 
Y e s .

Q . W h a t ?  A . T o  th e  b e s t  o f  m y  k n o w le d g e  h is  
a g r e e m e n t  o r  p le d g e  w a s  f o r  $9 0 0 .

Q . J u s t  a n s w e r  th e  q u e s t io n . Y o u  k n e w  th a t  
h e  a s s u m e d  th e  p a y m e n t ?  A .  F o r  $ 9 0 0  ; y e s , s ir.

Q . O f  th e  c h a t t e l  m o r tg a g e , w h a te v e r  i t  w a s ?  A . 
Y e s .

Q . A n d  y e t  y o u  s a y  M r . C a s te lb a u m  in s is te d  on  
i t  e v e r y  t im e  a n d  g a v e  in s t r u c t io n s  t o  M r. B r o w n  
t o  s e n d  t h a t  c h e c k  t o  P e t e r  B r e id t ?  A . I  s a id  the 
s e tt le m e n t  o f  th e  c h a t t e l  m o r tg a g e  w a s  le f t  w ith  
M r. B r o w n  w ith  th e  $ 9 0 0 .

Q . M r . C a s te lb a u m  h a d  n o t h in g  t o  d o  w ith  i t ?  
2q  A .  M r . C a s te lb a u m  le f t  it  t o  M r. B r o w n  t o  se tt le  

w ith  th e  P e te r  B r e id t  B r e w in g  C o m p a n y .
Q . B e c a u s e  th e y  h a d  a g r e e d  th e y  w o u ld  a ssu m e  

th e  c h a t te l  m o r tg a g e ?  A . T h e y  w e re  to  a ssu m e  
$ 9 0 0 . T h a t  w a s  w h y  o u r  c h e c k  w a s  m a d e  o u t  fo r  
$ 9 0 0 .

Q . A n d  t h e r e fo r e  w h e n  y o u  s a y  M r. C a ste lb a u m  
in s t r u c t e d  M r . B r o w n  e v e r y  d a y  t o  s e n d  i t  to  th e
P e t e r  B r e id t  B r e w in g  C o m p a n y --------  A . T o  se tt le
w ith  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y . 

j j () Q . Y o u  s a y  th a t  w a s  s o  r e g a r d le s s  o f  th e  fa c t  
th a t  T h o m a s  B r o w n  w a s  t o  d o  t h a t  a n y w a y ?  A . 
T h a t  w a s  r e g a r d le s s  o f  th e  f a c t ?

Q . Y o u  s a y  y o u  k n o w  th a t  T h o m a s  B r o w n  w a s  
g o in g  t o  p a y  th em  f o r  th e  c h a t t e l  m o r tg a g e ?  A . 
I  p r e s u m e  h e  w a s .

Q . A n d  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m -
p a n y , i t  w a s  t o  t h e ir  in te r e s t  t h a t  th e y  in s tru c te d  
M r . B r o w n  t o  d o  th a t , d id n ’ t  t h e y ?  A .  In s tr u c te d  
M r  B r o w n  t o  d o  i t ?  N o , s ir . W e  h a d  n o  in te re s t  

¿0 in  i t  o n ly  th e  c a n c e l la t io n  o f  th e  c h a t te l  m o r tg a g e .
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Q . D id  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m -
p a n y  e v e r  h a v e  a n y  in t e r e s t  in  th e  p a y m e n t  o f  th a t  

c h a t t e l  m o r tg a g e ?
(O b je c t e d  t o . )

T h e  C o u r t : H e  s a id  th e y  h a d  n o  in te r e s t .
M r . Castelbaum : H e  s a id  th e y  d id  a w h ile  jq

a g o .
T h e  C o u r t : Y o u  m a y  a n s w e r  th e  q u e s t io n .

A .  Y e s ,  t o  th e  e x te n t  t h a t  w e  w a n te d  th e  c a n -
c e l la t io n  o f  th e  c h a t t e l  m o r tg a g e , t h a t  w e  w a n te d  

th e  c a n c e l le d  c h a t t e l  m o r tg a g e .
Q . B u t  y o u  u n d e r s to o d  M r . C a s te lb a u m  e v e r y  

t im e  y o u  s a w  h im  to  t e l l  M r . B r o w n  t o  s e n d  th a t  
c h e c k  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  A .
I  s a id  e v e r y  t im e  M r . C a s te lb a u m  w a s  th e r e  a n d  20 
th a t  i t  w a s  m e n t io n e d , th a t  th e  s e t t le m e n t  o f  th e  
c h a t te l  m o r tg a g e , o r  th e  p a y m e n t  o f  th e  c h a t t e l  

m o r tg a g e  w a s  l e f t  t o  M r. B r o w n .
Q . H o w  m a n y  t im e s  d id  y o u  see  M r. C a s te lb a u m ?

A . D o  y o u  m e a n  b e fo r e  o r  a f t e r ,  in  r e fe r e n c e  t o  th e  

c h a t t e l  m o r t g a g e ?
Q . I n c lu d in g  J u ly  7 th  a n d  th e r e a fte r .  A .  I

c o u ld n ’ t  s ta te  p o s it iv e ly .
Q . W a s  i t  m o r e  th a n  th a t  o n c e  o n  J u ly  7 t h ?

A . Y e s ,  s ir . 30
Q . Y o u  w e r e  th e r e  w h e n  th e  a r r a n g e m e n ts  w e re  

m a d e  f o r  th e  p a y m e n t  o f  th e  c h a t t e l  m o r tg a g e  a n d  
th e  c a n c e l la t io n  o f  th e  sa m e , w e r e  y o u  n o t ?  A . 

O r ig in a l ly ?
Q . N o , w h e n  M r . B r o w n  m a d e  a r r a n g e m e n t s - t o  

tu r n  o v e r  th e  c h e c k  f o r  $ 9 0 0  t o  J o h n  J .  S te m m ie r , 
y o u  w e r e  th e r e  in  M r . B r o w n ’ s  o f f ic e ?  A .  I  d o n ’ t  
r e m e m b e r . T h e r e  w e r e  s o  m a n y  m e e t in g s  a n d  ta lk s  
in  r e fe r e n c e  t o  i t  t h a t  I  d o n ’ t  r e m e m b e r .

Q. Do you remember anything as to when the pay-
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m e n t  o f  th a t  $ 9 0 0  w a s  m a d e  t o  J o h n  J . S te m m ie r ?  
W e r e  y o u  th e r e  a t  th e  m e e t in g ?  A .  N o , s ir .

Q . D o  y o u  r e m e m b e r  w h e th e r  y o u  w e r e  th e re ?  
A . N o ,  s ir .

Q . D o  y o u  k n o w  w h e th e r  th e r e  w a s  a  m e e t in g  in 
2Q M r . B r o w n ’s o f f ic e  a t  th e  t im e  o f  th e  p a y in g  o f  

th is  $ 9 0 0 ?  A .  B y  M r . S te m m ie r ?
Q . B y  M r. B r o w n  t o  M r . S te m m ie r . A .  I  n ev er  

m e t  M r . S te m m ie r  th e r e  in  m y  l i fe .
Q . Y o u  w e r e  in  M r . B r o w n ’ s o f f ic e ?  A . Y e s ,  s ir. 
Q . A n d  d o  y o u  r e m e m b e r  b e in g  in  M r . B r o w n ’ s 

o f f ic e  w h e n  M r . W o l f s o n  w a s  th e r e  a n d  M r . C a ste l- 
b a u m  a n d  m y s e lf ,  t h a t  is . T h o m a s  B r o w n , w ith  r e f -
e r e n c e  t o  p a y in g  o f f  th e  m o r t g a g e ?  A . Y e s , s ir .

( A d jo u r n e d  t i l l  J u n e  8, 19 1 7 , a t  9 .3 0  A . M .)

F r e e h o ld ,  N . J . ,  J u n e  8, 1917 .

( T r i a l  o f  th e  c a u s e  r e s u m e d  a t  9 .3 0  A .  M .)

A l be rt  F. Vo ss , resumed.

30 F u r th e r  C ross E xa m in a tion  b y  M r. C a stelba u m :

Q . M r . V o s s ,  d id  I  u n d e r s ta n d  y o u  t o  sa y  y e s te r -
d a y  th a t  o n  J u ly  th e  7 th  w h e n  y o u  l e f t  th e  ch e ck s  
in  th e  h a n d s  o f  M r . B r o w n , th a t  th o s e  c h e c k s  w e re  
l e f t  th e r e  f o r  th e  p u r p o s e  o f  s a t i s f y in g  M r . B r o w n  
a s  t o  th e  a m o u n t  d u e  u p o n  th e  c h a t t e l  m o r tg a g e ; 
is  th a t  c o r r e c t ?  A .  T h a t  th e  c h e c k s  w e r e  le f t  th ere  
f o r  w h a t  p u r p o s e ?

Q . F o r  w h a t  p u r p o s e  w e r e  th e y  l e f t  th e re , w ill  
40  y ° u  t e n  m e ?  A .  F o r  th e  p u r p o s e  o f  p a y in g  th e
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a m o u n t  th a t  w a s  d u e  M r . C a s te lb a u m  a c c o r d in g  t o  

h is  s ta te m e n t .
Q . Y e s ,  b u t  w h a t  i f  a n y t h in g  h a d  th e  c h e c k s  t o  

d o  w ith  th e  p r o c u r in g  o f  th e  s ta te m e n t  f r o m  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y ?  T h e  c h e c k s  th a t  
y o u  d e p o s it e d  w ith  M r . B r o w n ,  w h a t , i f  a n y th in g , ^  
d id  th e y  h a v e  t o  d o  w ith  th e  p r o c u r in g  o f  th e  s ta te -
m e n t  f r o m  th e  P e te r  B r e id t  B r e w in g  C o m p a n y ?
A . A t  th e  t im e  M r . C a s te lb a u m , S r .,  s p o k e  t o  m e  
a b o u t  th e  t r a n s a c t io n  w ith  M r . W o l f  s o n ?

Q . I  a m  s p e a k in g  o f  th e  t r a n s a c t io n  o f  J u ly  7th .
A . I  a m  s t a t in g  i t  t o  y o u . H e  s a id  i t  w o u ld  b e  
n e c e s s a r y  f o r  th e  R u b s a m  & H o r r m a n n  B r e w in g  

C o m p a n y ---------
Q . D id  t h is  o c c u r  o n  J u ly  7 t h ?  A .  N o , s ir .
Q . I  a m  a s k in g  y o u  w h a t  o c c u r r e d  o n  J u ly  7 th , ^  

th e  t im e  y o u  tu r n e d  in  th e  c h e c k s  t o  M r . B r o w n .
A . W h a t  th e  c h e c k s  h a d  t o  d o  w i t h  t h e  p r o c u r in g  
o f  a s ta te m e n t  f r o m  th e  P e t e r  B r e id t  B r e w in g  C o m -

p a n y ?
Q . Y e s . A .  A t  th e  t im e  th a t  th e s e  c h e c k s  w e r e  

p r o d u c e d ,  th e  le a s e , I  b e lie v e , w a s  th e  f ir s t  t h in g  
th a t  c a m e  u p . T h e  d is c r e p a n c y  in  th e  le a s e  m a d e  
i t  n e c e s s a r y  t o  p o s t p o n e  t h e  s e t t le m e n t  a n d  th e  
q u e s t io n  o f  th e  $ 9 0 0  o n  t h e  c h e c k s , o n  M r . C a ste l-  
b a u m ’s s ta te m e n t  th a t  $ 9 0 0  h a d  t o  b e  p a id  f o r  th e  ^  
c a n c e l la t io n  o f  th e  m o r tg a g e . M r . B r o w n  s ta te d  
t h a t  h e  h a d  f o u n d  o n  r e c o r d  a  m o r tg a g e  w ith  in -
te r e s t  a n d  t o ld  M r . C a s te lb a u m  o f  th e  fa c t .  M r . 
C a s te lb a u m  s ta te d  a t  th a t  t im e  th a t  th e r e  w a s  n o  
in te r e s t  on  th e  m o r tg a g e , th a t  w a s  h is  a g re e m e n t  

Q . Y o n  h a v e n ’ t  a n s w e re d  m y  q u e s t io n , th o u g h . 
W h a t  I  w a n t  t o  k n o w  is  t h i s :  w h e th e r  th e  c h e c k  
o f  $ 2  3^0 p a v a b le  t o  M r. C a s te lb a u m  w a s  t o  b e  
tu rn e d  o v e r  t o  h im  u n o n  th e  s u r r e n d e r  o f  th e  le a s e  
a n d  b i l l  o f  s a le  o r  i f  th e r e  w e r e  a n y  o t h e r  c o n d i- 40
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t io n s  th a t  y o u  k n o w  o f .  A .  W h y ,  I  d o n ’ t  k n ow . 
I  c o u ld n ’ t  a n s w e r  t h a t  q u e s t io n .

Q . W a s  M r . C a s te lb a u m  e n t i t le d  t o  h is  c h e c k  f o r  
$ 2 ,3 5 0  w h e n  h e  t u r n e d  in  th e  b i l l  o f  s a le  a n d  lea se  
o n  th a t  p a r t i c u la r  d a y ?  A .  O n  th a t  p a r t i c u la r  d a y ?

Q . Y e s . A .  T h e  le a s e  w a s n ’ t  r ig h t .
Q . T h e  le a s e  w a s n ’ t r ig h t  a n d  y o u  l e f t  th e  c h e ck s  

in  M r . B r o w n ’s  h a n d s , M r . V o s s ?  A .  Y e s ,  s ir .
Q . N o w  I  a sk  y o u  w h a t  d id  M r . C a s te lb a u m  h a v e  

t o  d o  t o  p r o c u r e  h is  c h e c k  f o r  $ 2 ,3 5 0 ?  A .  I n  o r d e r  
t o  p r o c u r e  h is  c h e c k  f o r  $ 2 ,3 5 0  ?

Q . Y e s . A . W h y , d e l iv e r  th e  n e c e s s a r y  p a p e r s  
th a t  w o u ld  s e c u r e  th e  p la c e  f o r  us.

Q . D e l iv e r  th e  le a s e  a n d  th e  b i l l  o f  s a le ?  A  
A s s u m in g  th o s e  w e r e  th e  n e c e s s a r y  p a p e r s  a t  the

20 HT '
Q . A n d  i f  h e  p r o d u c e d  th o s e  h e  w a s  e n t it le d  to  

th e  m o n e y ?  A .  T o  th e  $ 2 ,3 5 0 ?
Q . Y e s . A . Y e s .

Q . H e  d id n ’ t  h a v e  t o  p r o d u c e  a n y  s ta te m e n t  fro m  
th e  B r e id t  B r e w in g  C o m p a n y  t o  b e  e n t it le d  to  th e  
m o n e y , d id  h e ?  A . I  d o n ’ t th in k  th e  B r e id t  B r e w -
in g  C o m p a n y  w a s  in te r e s te d  in  th a t  p a r t ic u la r  
ch e ck .

Q . I  s a y  h e  d id n ’ t  h a v e  t o  t u r n  o v e r  a n y  state- 

30  m e n  ̂ ^r o m  B r e id t  B r e w in g  C o m p a n y  o r  m ak e 
a  s ta te m e n t?  T h e r e  w a s  s o m e  d is c u s s io n  a s  t o  p r o -
c u r in g  a  s ta te m e n t  a n d  M r. C a s te lb a u m  testified  he 
p r o c u r e d  th e  s ta te m e n t  f o r  h is  owrn b en e fit . Y o u  
te s t if ie d  y e s te r d a y  th e  s ta te m e n t  w a s  p r o c u r e d  by  
M r . B r o w n --------

T h e  C o u r t :  N o , s i r ;  h e  d id n ’ t  t e s t i fy  tc 
th a t . H e  s a id  M r. B r o w n  s a id  h e  w o u ld  
p r o c u r e  th e  s ta te m e n t  a n d  y o u  s a id  yon  
w o u ld  g e t  it .

M r . C a s te lb a u m  : I  w i l l  w ith d r a w  it.40
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Q  T h e n  I  a m  t o  u n d e r s ta n d  y o u  t h a t  M r . C a s te l-  
b a u m  w a s  t o  r e c e iv e  h is  c h e c k  u p o n  th e  p r o d u c t io n  
o f  th e  le a s e  a n d  t h e  b i l l  o f  s a l e ;  i s  t h a t  c o r r e c t ?
A . M r . C a s te lb a u m  w a s  t o  r e c e iv e  hxs c h e c k  o n  
c o n d i t io n  th a t  h e  t u r n e d  o v e r  t o  u s  th e  c a n c e l le  
m o r tg a g e  a n d  th e  n e c e s s a r y  p a p e r s  t o  s e c u r e  o u r  u )

Q  A n d  t h e r e fo r e  h e  w a s  n o t  e n t i t le d  t o  s e cu re  
th e  c o n s id e r a t io n  o f  th e  s a le  u n t i l  h e  t u r n e d  o v e r  
t o  y o u  c a n c e le d  m o r t g a g e ?  I t  is  c u s to m a r y .

T h e  C o u r t : S t r ik e  i t  o u t .

Q . I  a m  a s k in g  y o u  w h e n  w a s  M r . C a s te lb a u m

e n t it le d  t o  h is  $ 2 ,3 5 0 . A .  W h e n  w a s  w h a t ?
Q . D id  i t  in c lu d e  th e  s u r r e n d e r  o f  th e  c a n c e le d  

m o r tg a g e  b y  M r . C a s te lb a u m  o r  n o t ?  A .  N o t  n e c -

e s s a r i ly  a t  th a t  t im e . .
Q . I  w a n t  a n  a n s w e r . A .  W h y ,  n o t  n e c e s s a r i ly

a t  th a t  t im e . ;  ;
Q . A n d  w h e n  M r . C a s te lb a u m  r e c e iv e d  h is  c h e c k

f o r  $ 2 ,3 5 0 , w a s  th a t  a l l  th a t  M r . C a s te lb a u m  w a s  e n -
t i t le d  t o  r e c e iv e  f r o m  y o u  o r  f r o m  Mr. W o l f  s o n ?

A . F r o m  m e  o r  f r o m  M r . W o l f s o n ?
Q . F r o m  y o u  a s  a g e n t  f o r  th e  R u b s a m  & H o r r -  

m a n n  B r e w in g  C o m p a n y . A .  T h a t  w a s  a l l  th a t  w a s  ^  

t o  b e  lo a n e d  t o  W o l f s o n .
Q . H o w  m u c h  w a s  lo a n e d  t o  W o l f s o n  f r o m  th e  

R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y ?  A .

®3 250 .
O  M a d e  u p  h o w ?  A . $ 3 ,2 5 0 .
Q  M a d e  u p  h o w ?  A . O n e  c h e c k  o f  $ 2  3 5 0  a n d  

o n e  c h e c k  o f  $ 9 0 0  f o r  th e  c a n c e l la t io n  o f  th a t  m o r t -

g a g e . ,  ,  ,  , .
O . A n d  M r . C a s te lb a u m  h a d  a b a la n c e  d u e  h im

o f  $ 2,3~0. N o w  w h e n  h e  produced th e  p a p e r s  w a s
40
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h e  e n t i t le d  t o  th is  $ 2 ,3 5 0 ?  A .  O n  c o n d i t io n  th a t  
h e  l iv e d  u p  t o  th e  a g re e m e n t .

Q . A n d  w h a t  w a s  th e  c o n d i t io n ?  A .  W e  w a s  t o  
h a v e  th e  le a s e , th e  b i l l  o f  s a le  a n d  th e  c a n c e l la t io n  
o f  th e  $ 9 0 0  m o r tg a g e  a t  t h e  t im e  th a t  p a y m e n t  w a s  

j q  m a d e  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y . T h o se  
w e r e  th e  c o n d i t io n s  u p o n  w h ic h  h e  w a s  t o  re ce iv e  
h is  m o n e y .

Q . A n d  th o s e  y o u  h a v e  ju s t  s ta te d  y o u r s e l f  w ere  
th e  c o n d i t io n s  u p o n  w h ic h  h e  w a s  t o  r e c e iv e  th e  
m o n e y ?  A . W h o  w a s  t o  r e c e iv e  th e  m o n e y ?

Q . M r . C a s te lb a u m . A . T h e y  w e r e  w h a t ?

T h e  C o u r t : O h , w h a t  y o u  h a v e  ju s t  s ta ted .

A .  I f  I  s ta te d  it .
2^  Q . A n d  M r . B r o w n  is  a g e n t  a n d  a t t o r n e y  f o r  the 

R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y ?  A .  Y es , 
s ir .

Q . A n d  d o  y o u  know^ w h e th e r  h e  s ig n e d  a n o t ic e  
o n  a  c e r t i f i c a t e  o n  th a t  d a y  t o  M r . C a s te lb a u m ?  
A . I  d o  n o t .

Q . I  s h o w  y o u  th is  a n d  I  a sk  y o u  i f  y o u  r e c o g n iz e  
th is  s ig n a t u r e  a s  M r . T h o m a s  B r o w n ’ s s ig n a tu re . 
A .  I t  lo o k s  l ik e  M r . T h o m a s  B r o w n ’ s s ig n a tu r e  to  
m e.

M r. C a s t le b a u m : I  w i l l  r e a d  f r o m  a le t te r  
o f  M r . T h o m a s  B r o w n , d a te d --------

M r . B r o w n : I s  th a t  a n o t h e r  o n e ?
M r . C a s t e lb a u m : I  a m  m e r e ly  c o n t r a d ic t -

in g  th e  w itn e s s .

T h e  C o u r t :  B u t  y o u  c a n n o t  c o n tr a d ic t  
h im  b y  r e a d in g  a  l e t t e r  t h a t  is  n o t  in  e v id e n ce

Q . W i l l  y o u  lo o k  a t  t h a t  le t t e r  a n d  te ll  m e 
w h e th e r  t h a t  m a k e s  y o u  c h a n g e  y o u r  m in d  as  to

40
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th e  c o n d i t io n s  u n d e r  w h ic h  M r . C a s te lb a u m  w as  

t o  r e c e iv e  h is  m o n e y ?

( W i t n e s s  r e a d s  le t t e r . )

A . I  d o  n o t  see  t h a t  t h a t  le t t e r  c h a n g e s  m y  te s t i-  ^  

m o n y  a n y .
Q . I s  th e r e  a n y t h in g  in  th is  c o n d i t io n e d  u p o n  

i he c a n c e l la t io n  o f  th e  m o r tg a g e ?

M r . B r o w n : I  o b je c t  t h a t  th e  p a p e r  s p e a k s  

f o r  i t s e l f .
T h e  C o u r t :  T h e  o b je c t io n  is  s u s ta in e d .

Q . B u t  y o u  s t i l l  in s is t  th e n  th a t  M r  C a s te lb a u m  
r e c e iv e d  h is  m o n e y  o r  g o t  th e  c h e c k  w h e n  th e  m o r t -  
g a g e  w a s  t u r n e d  o v e r  f o r  c a n c e l la t io n ?  A  W lia t -  
e v e r  I  s a id  in  m y  t e s t im o n y  I  w i l l  s t ic k  t o ,  r e g a r d -  

'o s s , y es .
Q . A n d  b y  th e  a g r e e m e n t  b e tw e e n  D a v id  W o l f  s o n  

a n d  M r . C a s te lb a u m  y o u  k n o w  M r . W o l f s o n  a s -
s u m e d  th e  p a y m e n t  o f  th e  m o r t g a g e ?  A .  T h a t  
th e re  w a s  a n  a g re e m e n t  th a t  M r . W o l f s o n  w a s  t o ?  
r d id n ’ t  k n o w  th a t  M r . W o l f s o n  w a s  t o  a s s u m e  p a y -

m e n t  o f  th e  m o r tg a g e .
Q . Y e s t e r d a y  y o u  te s t i f ie d  t h a t  M r . W o l f s o n  as- 

s tim ed  p a y m e n t  o f  th e  m o r tg a g e . A .  O f  $ 9 0 0 . ^
Q . Y o u  k n e w  th a t . J u s t  n o w  y o u  s a id  y o u  d id n ’ t  

k n o w . A .  Y o u  p r o b a b ly  p u t  i t  d if fe r e n t .
Q . Y o u  k n e w  h e  w a s  t o  p a y  $ 9 0 0  f o r  th e  c a n c e l -

la t io n  o f  th a t  m o r t g a g e ?  I s n ’ t  i t  a  f a c t  th a t  w h e n  
M r. C a s te lb a u m  r e c e iv e d  h is  m o n e y  t h a t  th a t  w a s  
1 he en d  o f  th e  t r a n s a c t io n  a s  t o  h im , a n d  w h e n  h e  
re ce iv e d  h is  $ 2 ,3 5 0  th a t  e n d e d  h is  a f fa ir s  w ith  M r . 
W o l fs o n  a n d  th e  B u b s a m  & H o r r m a n n  B r e w in g  

C o m p a n y ?  A .  N o , s ir .
411
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*■: Q- D i,d  y o u  h a v e  t o  p a y  M r. C a s te lb a u m  ? D id  
y o u , a c t in g  a s  th e  a g e n t  o f  th e  R u b s a m  & H o rr m a n n  
B r e w in g  C o m p a n y , o r  d id  M r . W o l f s o n  h a v e  t o  p a y  
th e  $ 9 0 0  t o  M r . C a s te lb a u m  o r  to  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y ?  A .  D id  M r . W o l f s o n  h a v e  to  

10 Pa J  th e  m o r t g a g e  o r  M r . C a s te lb a u m ?  M r. W o l f -
s o n  h a d  t o  p a y  i t  t o  M r . C a s te lb a u m .

Q ; M r . W o l f s o n  h a d  to  p a y  i t  t o  M r . C a s te lb a u m ?  
A . Y e s , s ir . • -"PC.'''* '-— ----

Q , I  t h o u g h t  th e  a g r e e m e n t  s a y s  th a t  h e  a ssu m es  
th e  p a y m e n t  o f  th e  m o r tg a g e . A .  H e  a ssu m e s  p a y -
m e n t  o f  th e  $ 9 0 0 .

Q . A n d  y e t  y o u  s a y  th a t  M r . W o l f s o n  a n d  y o u  
w e r e  w i l l in g  t o  p a y  t h e ,m o n e y  t o  M r . C a s te lb a u m ?  
A . Y e s , s i r ;  u p o n  th e  p r e s e n ta t io n  o f  th a t  can - 

2q  c e l le d  m o r tg a g e .

Q . W e r e  y o u  p r e s e n t  w h e n  th e  c h e c k  f o r  $2 ,350  
w a s  tu r n e d  o v e r ?  A .  I  a m  n o t  p o s i t iv e  o f  t h a t  
I  t e s t if ie d  t o  th a t  y e s te r d a y .

Q . I  t h o u g h t  y o u  s ta te d  th a t  a t  t h a t  t im e  y o u  
w e r e  p r e s e n t  a n d  th a t  th a t  m o n e y  w a s  a c c e p te d .

T h e  C o u r t :  I  u n d e r s to o d  y o u  t o  s a y  so  
t o o ,  th a t  y o u  w e r e  p r e s e n t  a t  th a t  m e e tin g .

A .  I  b e l ie v e  I  w a s  p re se n t .

Q . Y o u  s o  t e s t i f ie d ?  A . I t  is  p o s s ib le  I  h a d  th a t 
t r a n s a c t io n  in  m y  m in d . T h a t  m o n e y  w a s  tu rn e d  
o v e r  f o r  th a t  p u r p o s e . I  g o  a ll  o v e r  th e  c o u n tr y  
a n d  th e y  s e n d  th e s e  h e re  f o r  m e  t o  t e s t i fy .  W h e th e r  
I  w a s  p r e s e n t  o n  th is  p a r t i c u la r  o c c a s io n , th ere  
w e r e  m a n y  m e e t in g s , i t  is  h a r d  t o  s ta te  w h e th e r  I  
w a s  p re s e n t . B u t  I  w a s  p r e s e n t  w h e n  o n e  o f  the 
M r. C a s te lb a u m s , w h e n  o n e  o f  th e  in d iv id u a ls  c o l -
le c t e d  th is  $ 2 ,3 5 0 , w h e n  it  w a s  tu r n e d  ov er .

Q . Y o u  o u g h t  n o t  t o  s a y  so  i f  y o u  a r e  n o t  ce r ta in .
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Y o u  o u g h t  n o t  t o  g u e ss  a t  it . A .  I  h a v e  s ta ted *  €o 

th e  b e s t  o f  m y  k n o w le d g e  w h a t  h a p p e n e d .
" Q. When the $ 2 ,3 5 0  check was turned o v e r  d id  

you se e  that? A . Y e s ,  s i r ; I  remember that.
Q . W a s  th e r e  a n y t h in g  s a id  a b o u t  th e  $ 9 0 0  c h e c k  

a t  th a t  t im e  o r  n o t ?  A .  I  h a v e  in  m in d  th a t  th e re

w a s. , '■ .
Q . D o  y o u  k n o w  a n y t h in g  a b o u t  i t ?  A . N o t  p o s -

i t i v e l y  b e c a u s e  I  d o n ’ t  b r in g  th a t  h a ck .
Q . W h e n  t h a t  c h e c k  w a s  tu r n e d  o v e r  t o  M r . C a s -

te lb a u m  w a s  th e re  a n y  m o r e  m o n e y  d u e  o r  o w in g  
t o  M r . C a s te lb a u m  f r o m  M r. W o l f s o n  o r  f r o m  th e  
R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y ?  A .  N o , 

s ir .

■By the C o u r t:

Q . Y e s t e r d a y  y o u  te s t if ie d  p o s i t iv e ly  w h a t  w a s  
s a id  a b o u t  th e  $ 9 0 0  w h e n  th e  $ 2 ,3 5 0  w a s  p a id  o f f .  
H o w  is i t  th a t  y o u r  r e c o l le c t io n  w a s  s o  m u c h  b e t t e r  
o n  i t  y e s t e r d a y  th a n  i t  is  t o d a y ?  A .  A b o u t  a s su m -
in g  th e  $ 9 0 0  w h e n  th e  $ 2 ,3 5 0  w a s  p a id  o f f ?

Q . Y e s t e r d a y  y o u  te s t i f ie d  w h a t  w a s  s a id  b y  M r . 
C a s te lb a u m  w h e n  th e  $ 2 ,3 5 0  c h e c k  w a s  tu r n e d  o v e r  
to  h im . A .  I  a m  u n d e r  th e  im p r e s s io n  I  w a s  th e re , 
w h e th e r  i t  w a s  M r . B r o w n ’ s o ffic e  o r  d o w n s ta ir ^ —  
w o  m e t  s e v e r a l p la c e s ,  u p s ta ir s  a n d  d o w n s ta ir s .  
N ow  I  a m  n o t  p o s i t iv e ly  s u re  o f  th e  t im e  w e  m et, 
p a r t ic u la r ly  o n  th is  o c c a s io n  o f  th e  $ 2 ,3 5 0 . My 
m e m o ry  d o e s  n o t  r e c a l l .  I t  w o u ld  b e  tu r n e d  o v e r  

w ith o u t  m y  b e in g  th e re .

B y  M r . Ca s t e l b a u m :

Q . A s  a  m a t te r  o f  f a c t  y o u  d o n ’ t  k n o w  w h e th e r  
th e re  w a s  a n y  c o n v e r s a t io n  a b o u t  th e  "p a y m e n t  o f  

t h e  $ 9 0 0 ?  A .  N o , s ir .
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B y  the C o u r t :

Q . D o  y o u  m e a n  y o u  h a v e  n o  d is t in c t  r e c o l le c t io n  
o f  i t  a t  a l l ?  A .  O f  th e  $ 9 0 0 ?

Q . O f  w h a t  y o u  s a id  a b o u t  th e  $ 2 ,3 5 0  c h e c k  b e in g  
. .t u r n e d  o v e r . A . I  h a v e  a  d is t in c t  r e c o l le c t io n  o f  

10 t h a t  o c c a s io n  w h e n  th e  $ 2 ,3 5 0  w a s  m e n tio n e d . 
W h e t h e r  i t  w a s  tu r n e d  o v e r  a t  th a t  s e c o n d  m e e t in g  
o r  n o t  I  d o n ’ t  k n o w .

Q . N o w  t e l l  u s  a g a in  w h a t  w a s  s a id  a t  th a t  t im e  
a b o u t  th e  $ 9 0 0  c h e ck . A . T h a t  w a s  th e  t im e  th e 
in te r e s t  w a s  a g a in  m e n t io n e d  b y  th e  d i f fe r e n t  p a r -
t ie s .

By  Mr . Ca s t e l b a u m :

Q . W h e n  w a s  t h is ?  A .  A t  th e  s e c o n d  m eetin g , 

a t  th e  t im e  w e  m e t  th e  s e c o n d  t im e .

B y  the C o u r t :

Q . W h e n  th e  c h e c k  w a s  tu r n e d  o v e r ?  A .  I  am  
n o t  p o s it iv e .  T h a t  i s  w h a t  I  am  n o t  c le a r  on , 
w h e th e r  th e  c h e c k  w a s  tu r n e d  o v e r  a t  th a t  tim e. 
T h a t  is  w h a t  I  a m  n o t  c le a r  o n , w h e th e r  th e  ch eck  
w a s  tu r n e d  o v e r  a t  t h a t  t im e  o r  n o t .

B y  M r. C astelbaum  :
8 0  *  wv

Q . H o w  m a n y  m e e t in g s  d id  y o u  h a v e ?  A . W e  
h a d  th re e , I  th in k . T h e  7th  o f  J u ly --------

Q . W h a t  w a s  th e  f ir s t  o n e ?  A .  T h e  7 th  o f  J u ly .
Q . T h a t  w a s  w h e n  th e  c h e c k s  w e r e  le f t  in  M r. 

B r o w n ’s office? A . T h a t  w a s  w h e n  th e  c h e ck s  w ere  
l e f t  in  M r . B r o w n ’ s  o ffice .

Q . W h e n  y o u  s a id  i t  w a s  u p o n  c e r ta in  c o n d i-

t i o n s ?  A .  Y e s .
Q. W h e n  w a s  th e  s e c o n d  t im e ?  A. T h e  second 

41. t im e  w a s  w h e n  th e  le a s e  a n d  th e  b i l l  o f  sale w ere  

p r e s e n t .
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Q . A n d  y o u  d o n ’t  k n o w  w h e th e r  th e  c h e c k  w a s  

tu r n e d  o v e r  a t  th a t  t im e  o r  n o t ?  A .  N o , s ir .
Q„ A n d  y o u  h a d  th e  le a s e  a n d  th e  b i l l  o f  s a le  

p r e s e n te d  t o  y o u  a n d  y o u  d o n ’ t  k n o w  w h e th e r  th e  
c h e c k s  w e r e  p r e s e n t  o r  n o t ?  A . I  d id  th e  b u s in e s s

o n  th e m . 19
Q . B u t  a t  th a t  p a r t i c u la r  t im e  t o  w h ich  y o u  a r e

r e fe r r in g  n o w  in  y o u r  e x p la n a t io n .  A .  T h a t  I  a m

r e fe r r in g  t o ;  y e s , s ir .
Q . Y o u  s p o k e  a b o u t  th e  $ 9 0 0  th is  s e c o n d  t im e .

A . I t  c a m e  u p  e v e r y  t im e  w e  m e t ; y es , s ir .
Q . Y o u  w e r e  g o in g  t o  g iv e  u s  a  s ta te m e n t  o f  w h a t  

w a s  s a id  t h is  s e c o n d  t im e . T h a t  is  w h a t  w e  w a n t .
A . W h y ,  th e  m a t t e r  c a m e  u p  a g a in  a b o u t  th e  in -
te r e s t , I  b e l ie v e  it  w a s  a t  th a t  t im e  th a t  th e  c o u n -
s e l lo r  w a s  a g a in  t o ld  a b o u t  th e  $ 9 0 0  b y  m e  a n d  g o  
a ls o  b y  M r . C a s te lb a u m , a n d  th a t  h e  w a s  t o  s e t t le  
h is  a f fa ir s  w ith  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  

s o  th a t  th e --------
Q . W h o  w a s  t o  s e t t le  h is  a f fa ir s ?  A . M r . C a s te l-

b a u m , w ith  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  so  
th a t  th e y  c o u ld  c a n c e l ,  o r  g e t  t h e r c a n c e l la t io n  f o r  

th is  $ 9 0 0  ch e ck .
Q . T h a t  i s  y o u r  r e c o l l e c t io n ?  A .  T h a t  is  m y  

r e c o l le c t io n .
Q . A n d  I  a sk  y o u  a t  th a t  t im e  i f  y o u  h a v e  a n y  ^  

r e c o l le c t io n  o f  th e  c h e c k  b e in g  p a id  o v e r  f o r  $ 2 ,3 5 0 , 
th e  t im e  th e  c h e c k , th e  le a s e  a n d  th e  b i l l  o f  s a le  
w e re  l e f t  t h e r e ?  A .  O n  th e  s e c o n d  m e e t in g ?

Q . Y o u  s a y  y o u  h a v e  s u ch  a  c le a r  r e c o l l e c t io n ?
A . T h e  c h e c k  w a s  t u r n e d  o v e r  a n d  th e  c a s e  w a s  a b -

s o lu te ly  in  th e  b a n d s  o f  M r . B r o w n .
O . W a s n ’ t  t h is  in  M r . B r o w n ’ s  o f f ic e ?  A . Y e s ,

• s ir .
O . W e r e  y o u  p r e s e n t ?  A .  A t  th e  s e c o n d  m e e t -

in g . 40
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Q . A n d  d id  y o u  a l l  le a v e  a t  th e  sa m e  t im e ?  A . 
T h a t  I  d o n ’ t  k n o w , w h e th e r  I  l e f t  th e r e  th e  sam e 
t im e .

Q . Y o u  r e m e m b e r  a b o u t  th e  le a s e  a n d  a p p a r e n t ly  
y o u  d o n ’ t  r e m e m b e r  a b o u t  th e  c h e c k . A .  I  d o n ’t  

j n  r e m e m b e r  w h e th e r  th e  c h e c k  w a s  t u r n e d  o v e r  o r  
n o t .

Q . Y o u  w o u ld n ’ t  s a y  th e  c h e c k  w a s n ’ t  tu rn e d  
o v e r ?  A . N o , s i r ;  I  w o u ld n ’ t.

Q . A n d  a f t e r  th e  c h e c k  w a s  tu r n e d  o v e r  to  M r. 
C a s te lb a u m  b y  D a v id  W o l f  s o n  th e  R u b s a m  & H o rr -  
m a n n  B r e w in g  C o m p a n y  o w e d  n o  m o r e  m o n e y  to  
M r . C a s te lb a u m ?  A .  T h e  R u b s a m  & H o r r m a n n  
B r e w in g  C o m p a n y  n e v e r  o w e d  a n y  m o n e y  t o  M r. 
C a s te lb a u m .

2,) Q . I  a m  s p e a k in g  in  r e fe r e n c e  t o  th is  t r a n s a c t io n  
w h e n  th e  c h e c k  w a s  tu r n e d  o v e r  a t  th is  s e co n d  
m e e t in g  t o  M r . C a s te lb a u m , w h e th e r  th a t  w o u ld  
c lo s e  th e  t r a n s a c t io n  a s  f a r  a s  M r . C a s te lb a u m  w as 
c o n c e r n e d . A .  T h e r e  w a s  $ 9 0 0  d u e  M r. C a s te l-
b a u m .

Q . T h e y  o w e d  $ 9 0 0  t o  M r . C a s te lb a u m ?  A . Y es , 
s i r ; f o r  th e  c a n c e l la t io n  o f  th a t  m o r tg a g e .

Q . A n d  t h a t  a g r e e m e n t  s a y s  t h a t  D a v id  W o l f  son  
is  t o  a s s u m e  t h e  p a y m e n t  o f  th a t  m o r tg a g e ?  A . 
T h e  a g r e e m e n t  s a y s  D a v id  W o l f  s o n  is  t o  p a y  $950.

Q . D o  y o u  k n o w  h o w  t h is  c h e c k  w a s  m a d e  o u t  in  
p a y m e n t  o f  th is  m o r t g a g e ?  A . N o ,  s ir .

Q . D id  y o u  tu r n  o v e r  th e  c h e c k ?  A . T o  h im .
Q . Y o u  te s t i f ie d  y o u  d e p o s it e d  th e  ch e ck . A . 

W it h  M r. B r o w n .
Q . Y o u  k n o w  w h a t  th e  $ 9 0 0  c h e c k  w a s ?  A . Y e s , 

s ir .
Q . Y o u  h a v e  ju s t  s a id  y o u  d id n ’t  k n o w . A . 

W h e t h e r  i t  w a s  tu r n e d  o v e r  b y  h im  t o  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y ?  >■;'40
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Q . B y  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  A .

I d o n ’t  k n o w .
Q . H o w  w a s  th a t  c h e c k  m a d e  o u t ?  A .  H o w  w a s  

i t  m a d e  o u t ?
Q . Y e s , s ir . A . T o  w h o m , d o  y o u  m e a n ?
Q . Y e s . A .  I t  is  c u s to m a r y  w e  m a k e  o u r  

c h e c k s --------  • . y.r ..4,
Q . H o w  w a s  th a t  m a d e  o u t ?  A . I t  w a s  c u s to m -

a r y  . f o r  u s  t o  m a k e  o u r  c h e c k s  o u t  t o  T h o m a s  
B r o w n , A t t o r n e y ,  a n d  I  b e l ie v e  th a t  i s  th e  w a y  th a t  

w a s  m a d e  o u t .
Q , A n d  y o u  s a y  t h a t  y o u  s t i l l  fe e l  y o u r s e l f  in -

d e b te d  a s  a g e n t  o f  th e  R u b s a m  & H o r r m a n n  B r e w -
in g  C o m p a n y  t o  M r . C a s te lb a u m  f o r  $ 9 0 0 ?  A .  Y e s , 

s i r ;  f o r  th e  $ 9 0 0  m o r tg a g e .
Q . E v e n  a f t e r  th e  c h e c k  w a s  p a id  f o r  th e  p r in c i -

p a l ?  A .  T h e  $ 9 0 0  c h e c k ?
Q . T h e  q u e s t io n  i s  w h e th e r  th e  R u b s a m  & H o r r -

m a n n  B r e w in g  C o m p a n y  f e l t  th e m s e lv e s  in d e b te d  
to  M r . C a s te lb a u m  f o r  $ 9 0 0  e v e n  a f t e r  th e  p a y m e n t  
o f  th e  c h e c k  o f  $ 2 ,3 5 0  t o  h im . H a v e  y o u  a n s w e re d  
i t ?  J u s t  a n s w e r  th e  q u e s t io n  n o w . A .  W e  fe l t  
o u r s e lv e s  in d e b te d  t o  M r . C a s te lb a u m ?

Q . Y o u  w e r e  n o t  in d e b te d  t o  M r . C a s te lb a u m ?  
A . W e  w e r e  n o t  in d e b te d  t o  M r . C a s te lb a u m  a t  a n y  

tim e .
Q . I  a s k  y o u  th is  q u e s t io n  a g a i n : a f t e r  th e  p a y -

m e n t t o  M r . C a s te lb a u m  o f  th e  c lfe c k  f o r  $ 2 ,3 5 0 , 
y o u  a s  th e  a g e n t  o f  th e  R u b s a m  & H o r r m a n n  B r e w -
in g  C o m p a n y  a n d  D a v id  W o l f  s o n  o w e d  n o  m o r e  
m o n e y  t o  M r . C a s te lb a u m ?  A . W e  d id n ’ t  o w e  a n y  
m o n e y  t o  J a c o b  C a s te lb a u m  a t  a n y  t im e .

Q . A n d  th e n  a f t e r  y o u  p a id  t h is  $ 2 ,3 5 0  in  th is  
t r a n s a c t io n  y o u  d id n ’ t  o w e  J a c o b  C a s te lb a u m  a n y  

m o n e v ?  A . N o , s ir .
O . Y o u  r a i d  h im  a  c h e c k  f o r  $ 2 ,3 5 0 ?  A . N o , s i r ; 

to  o u r  a t to r n e y .
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Q . W a s n ’ t  h e  a c t in g  a s  a g e n t ?  A .  N o , s ir . T h e 
m o n e y  w a s  lo a n e d  t o  W o l f  son . W e  m a d e  a  lo a n  to  
W o l f s o n .

Q . Y o u  m a d e  a  lo a n  t o  W o l f s o n  o f  $ 3 ,2 5 0  A . 
Y e s ,  s ir .

jQ Q . Y o u  p a id  J a c o b  W o l f s o n  $ 2 ,3 5 0 , d id n ’t  y o u ?  
A .  Y e s ,  s ir .

T h e  C o u r t :  I t  s e e m s  t o  m e  th a t  y o u  are  
g o in g  a r o u n d  in  a  c ir c le .

M r . C a s t e lb a u m : I  a m  t r y in g  t o  g e t  an  
a n s w e r  f r o m  th e  w itn e ss .

T h e  C o u r t : B u t  y o u  h a v e  a s k e d  th e  sam e 
q u e s t io n  th r e e  o r  f o u r  t im e s  a n d  h a v e  re -
c e iv e d  th e  s a m e  a n s w e r  f r o m  th e  w itn ess . 
A n d  I  s h o u ld  s a y  w h e n  y o u  h a v e  a sk ed  th e

20 s a m e  q u e s t io n  th r e e  o r  f o u r  t im e s  a n d  re -
c e iv e d  s u b s ta n t ia l ly  th e  sa m e  a n s w e r  th ere  
i s  n o  r e a s o n  w h y  th e  q u e s t io n  s h o u ld  b e  c o n -

t in u e d .

Q . Y e s t e r d a y  y o u  te s t if ie d  th a t  M r. B r o w n  had  
c h a r g e  a n d  i t  w a s  l e f t  in  h is  h a n d s , th e  p a y m e n t 
o f  th e  c h a t t e l  m o r t g a g e ; i s n ’ t  th a t  s o ?  A .  T h e  p a y -
m e n t , th a t  h e  w a s  le f t  in  c h a r g e  o f  th e  p a y m e n t  o f  
th e  $ 9 0 0  f o r  th e  c a n c e l la t io n  o f  th a t  m o r tg a g e .

Q . A n d  th a t  w a s  s o le ly  in  M r . B r o w n ’s h a n d s?  
A .  I t  w a s  in  M r . B r o w n ’ s  h a n d s , th a t  m on ey .

Q . A n d  I  a sk  y o u  w h e th e r  M r . B r o w n  w a s  su p -
p o s e d  t o  p a y  t h a t  m o n e y  t o  M r . C a s te lb a u m  o r  to  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y . A . T h a t  w as 
p a id  t o  W o l f s o n  a n d  h e  w a s  t o  p a y  i t  t o  M r. C a ste l-
b a u m , f o r  w h ic h  M r . C a s te lb a u m  w a s  to  p ro d u ce  

th e  c a n c e le d  c h a t t e l  m o r tg a g e .
By  t h e  Co u r t :

Q . Y o u  m a k e  th a t  s ta te m e n t , d o  y o u , w ith  fu ll
40
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k n o w le d g e  o f  th e  a g re e m e n t  b e tw e e n  M r . C a s te l-  
b a u m  a n d  M r . W o l f s o n ?  A .  Y e s ,  s i r ;  t h a t  ch e e k  
w a s  t o  b e  p a id  t o  W o l f s o n  t o  b e  p a id  t o  M r . C a s te l-  
b a u m  w h e n  M r . C a s te lb a u m  p r e s e n te d  t o  h im  t h e  
c a n c e l le d  c h a t te l  m o r tg a g e  f r o m  th e  P e t e r  B r e id t

B r e w in g  C o m p a n y . > 10
Q . A n d  I  s a y  y o u  m a k e  th a t  s ta te m e n t  w ith  a

fu l l  k n o w le d g e  o f  th e  c o n t e n t s  o f  t h e  a g re e m e n t  b e -
tw e e n  C a s te lb a u m  a n d  W o l f s o n ,  d o  y o n ?  A .  Y e s .

B y  M r . C a s t e lb m m :

Q . N o w  ju s t  o n e  m o r e  q u e s t io n . D id  y o u  k n o w  
th a t  M r . W o l f s o n  h a d  p r o c u r e d  a  lo a n  f r o m  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  s h o r t ly  b e fo r e  h e  

p r o c u r e d  a  lo a n  f r o m  y o u ?  A .  N o , s ir .
Q . Y o u  d id n ’ t  k n o w  t h a t ?  A .  N o , s ir . 2 «
Q . A n d  d o  y o u  re m e m b e r  a  c o n v e r s a t io n  o n  J u ly  

th e  7 th  in  w h ic h  a  s ta te m e n t  w a s  m a d e  t o  y o u  th a t  
th e  m o n e y  f o r  th e  p u r c h a s e  o f  th is  b u s in e s s  w a s  a l -
r e a d y  la y in g  in  th e  h a n d s  o f  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y , a n d  th a t  y o u  w o u ld  h a v e  t o  m a k e  
s a t is fa c t o r y  a r r a n g e m e n ts  t h a t  d a y  o r  n o t  a t  a l l ?
A . I  d o n ’ t  r e m e m b e r  s u ch  a  c o n v e r s a t io n .

Q . Y o u  d o n ’ t  r e m e m b e r  t h a t ?  A . N o , s ir .
Q . A n d  d o  y o u  re m e m b e r  a  s ta te m e n t  a ls o  m a d e  

a t th e  sa m e  t im e  th a t  u n d e r  th e  a r r a n g e m e n t  m a d e  a «  
th a t  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  a lr e a d y  
h a d  a d v a n c e d  th e  m o n e y  t o  D a v id  W o lfs o n ^  a n d  
th e v  w e r e  n o t  g o m g  t o  c h a r g e  h im  a n y  in t e r e s t ?  A .

N o , I  d o n ’ t  r e m e m b e r  th a t .
Q . A n d  w a s n ’ t  th a t  th e  r e a s o n  th a t  th e  q u e s t io n  

ca m e  n o .  th a t  u p o n  t h e ir  g a in in g  th e  k n o w le d g e  
th a t  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  
w e re  a d v a n c in g  th e  m o n e y  th a t  w e  w o u ld  g e t  th e  in -

t e r e s t ?  A .  N o , s ir .
Q . Y o u  d o n ’ t  r e m e m b e r  t h a t ?  A .  N o , s ir . 40
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- Q . A n d  y e t  y o u  w o u ld n ’ t  s a y  t h a t  t h is  s ta te m e n t  
m ig h t  n o t  h a v e  b een  m a d e  t o  y o u ?  A . T h a t  s ta te -
m e n t  w a s  n o t  m a d e .

Q . Y o u  a r e  p o s i t iv e  t h a t  s ta te m e n t  w a s  n o t  
m a d e ?  A .  I  a m  p o s it iv e  I  n e v e r  h e a r d  t h a t  s ta te -

l y  m en t.
Q . Y o u  a r e  n o t  s o  p o s i t iv e  a s  t o  w h a t  e js e  h a p -

p e n e d  o n  J u ly  7 th , b u t  y o u  a r e  p o s i t iv e  th a t  th a t  
s ta te m e n t  w a s  n o t  m a d e ?  A . I  a m  p o s it iv e  th a t  
w a s  n o t  b r o u g h t  in t o  th e  m a t te r  a t  a ll .

Q . A n d  w e r e  y o u  p r e s e n t  w h e n  a r r a n g e m e n ts  
w e r e  m a d e  t o w a r d s  p a y in g  o f f  th e  c h a t t e l  m o r tg a g e  
f in a l ly  a f t e r  th e  ju d g m e n t  h a d  b e e n  re c o v e r e d  
a g a in s t  M r . C a s te lb a u m ?  A . N o , s i r ;  n o t  th a t  I 
r e m e m b e r .

o jj Q . Y o u  w e r e  n o t  p r e s e n t  a t  t h a t  t im e ?  A . N o , 
s ir .

Q . S o  t o  su m  it  u p  in  a  fe w  w o r d s : d o  y o u  have 
a n y  r e c o l le c t io n  o f  a n y  a r r a n g e m e n t  a t  a n y  t im e  
b e tw e e n  J a c o b  C a s te lb a u m  w h e r e b y  h e  co n s e n te d  
t o  r e c e iv e  a n y  m o n e y s  f r o m  th e  K u b s a m  & H o rr -  
m a n n  B r e w in g  C o m p a n y  o r  D a v id  W o l f  s o n  in  c o n -
s id e r a t io n  o f  th e  c h a t t e l  m o r tg a g e . A .  W h e r e  he 
w a s  t o  r e c e iv e  a n y  m o n e y ?  I  d o n ’ t  k n o w  w h a t  y o u  
m ea n .

.,() T h e  C o u r t :  T h a t  i s  n o t  a  q u e s t io n . I  p re -
su m e  i f  th a t  is  p u t  in  th e  f o r m  o f  a q u e s t io n  
h e  m a y  a n s w e r .

Q . D o  y o u  h a v e  a n y  k n o w le d g e ?  A .  D o  y o u  w a n t  
a n  a n s w e r  t o  th e  q u e s t io n ?

T h e  C o u r t : L e t  u s  h a v e  th e  q u e s t io n .
(Q u e s t io n  r e p e a t e d .)

A . D o  y o u  m e a n  o n  J u ly  7 th  o r  p r i o r  t o  t h a t ?

40 T h e  C o u r t : A t  a n y  t im e .

A . Y e s .
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Q . W h e n ?  A .  P r i o r  t o  J u ly  th e  7 th , t h a t . I  w a s  
a t  M r . C a s te lb a u m ’s a t  A t la n t i c  H ig h la n d s .

Q . L e t  u s  se e  i f  y o u  u n d e r s ta n d  th e  q u e s t io n . 
D o  y o u  m e a n  th a t  p r io r  t o  J u ly  th e  7 th  M r . C a ste l-  
b a u m  c o n s e n te d  t o  r e c e iv e  a  c e r ta in  s u m  o f  m o n e y ?  
A .  I f  y o u  w i l l  le t  m e  a n s w e r  th e  q u e s t io n . I f  y o u  
w a n t  t o  a n s w e r  th e  q u e s t io n  f o r  m e---------

M r . B r o w n : T h a t  w a s  in  a n s w e r  t o  y o u r  
H o n o r ’ s  q u e s t io n , a t  a n y  t im e . H e  s a id  b e -
f o r e  J u ly  th e  7 th  a n d  h e  w e n t  o n  t o  te ll .

T h e  C o u r t : T h a t  h a s  b e e n  s o m e  t im e  s in c e  
a n d  I  h a v e  lo s t  s o m e  o f  th e  q u e s t io n s .

M r . B r o w n : T h e  q u e s t io n  w a s  d id  y o u  s a y  
i t  a t  a n y  t im e . I  s h o u ld  th in k  h e  s h o u ld  b e  
p e r m it t e d  t o  a n s w e r  th e  q u e s t io n  firs t .

M r . C a s t e lb a u m : I  h a v e  n o  o b je c t io n  t o  

h is  a n s w e r in g  th e  q u e s t io n .

Q . T h e  q u e s t io n  i s  w h e th e r  y o u  a t  a n y  t im e  
h e a rd  a n y  c o n v e r s a t io n ,  o r  h a v e  a n y  r e c o l le c t io n  
o f  a n y  a r r a n g e m e n t  b e tw e e n  th e m  w h e r e b y  h e  w a s  
t o  r e c e iv e  a  c e r ta in ,  o r  a n y  s u m  o f  m o n e y  in  p a y -
m e n t  o f  th e  c h a t te l  m o r tg a g e  o n  th e  p r e m is e s , a n d  
is  s o  w h e n ?  A .  A t  A t la n t i c  H ig h la n d s  M r . C a s te l -
b a u m  s ta te d  t o  m e  th a t  h e  h a d  s o ld  h is  p la c e  f o r  a  
c e r ta in  a m o u n t  o f  m o n e y  t o  D a v id  W o l f s o n .  H e  
s ta te d  t o  m e  t h a t  i t  w o u ld  b e  n e c e s s a r y  f o r  u s  t o  
lo a n  D a v id  W o l f s o n  $ 2 ,3 5 0 — 1 th in k  th e  a m o u n t  
w a s  $ 2 ," 0 0 — a n d  D a v id  W o l f s o n  h a d  p a id  h im  $ 1 5 0 , 
a n d  i t  w o u ld  b e  n e c e s s a r y  f o r  th e  R u b s a m  & H o r r -  
m a n n  B r e w in g  C o m p a n y  t o  lo a n  h im  $ 2 ,3 5 0 , w h ic h  
M r. C a s te lb a u m  w a s  t o  r e c e iv e , a n d  $ 9 0 0  f o r  w h ic h  
M r. C a s te lb a u m  w a s  t o  d e l iv e r  th e  c a n c e le d  c h a t t e l  

m o r tg a g e .
Q . A n d  th a t  i s  th e  o n ly  c o n v e r s a t io n  y o u  h a v e  a

10
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r e c o l le c t io n  a b o u t  o n  th e  s u b je c t ?  A .  I  h a d  severa l 
c o n v e r s a t io n s  w ith  M r . C a s te lb a u m  s u b s e q u e n t  to  
th a t .

Q . W h e n ?  A .  I  m e t  h im  o n c e  o r  t w ic e  la te r , o n ce  
a t  A t la n t i c  H ig h la n d s .

IQ  Q , N o t  a t  th is  m e e t in g ?  A .  N o , s ir .
Q . N o w  y o u  s a id  th a t  M r . C a s te lb a u m  s a id  th at. 

Y o u  k n e w  o f  th e  a g re e m e n t  b e tw e e n  M r . C a ste l- 
b a u m  a n d  M r . W o l f s o n  a t  th a t  t im e , d id n ’ t  y o u ?  
A .  Y e s , y es .

Q . A n d  th a t  w a s  b e fo r e  a n y  lo a n  w a s  m a d e  at 
a ll ,  th is  c o n v e r s a t io n ?  A .  I  s o  s ta te d .

R ed irec t exam ina tion  b y  M r . B r o w n :

Q . A n d  is  th a t  w h e r e  y o u  g o t  y o u r  o r d e r s  to  
d r a w  th e  c h e c k s , f r o m  M r . C a s te lb a u m ?  A . T h a t 
w a s  th e  t im e  w h e n  th e  o r d e r s  w e r e  g iv e n  t o  m e, 
w h e n  M r . C a s te lb a u m  s ta te d  h o w  i t  w a s  n e ce ssa ry  
t o  J ia v e  t h e  c h e c k s  d r a w n .

Q . N o w , M r . V o s s ,  y o u  h a v e  a n s w e re d  th e  q u es -
t io n  in  r e g a r d  t o  th e  p a y m e n t  o f  th e  m o n e y  t o  m e. 
T h e  R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  d e -
p o s i t e d  th e s e  c h e c k s  w ith  m e , th e  $ 2 ,3 5 0  a n d  the 
$ 9 0 0 ?  A .  Y e s ,  s ir .

Q ; A n d  th e y  w e r e  th e r e  o n  th e  f ir s t  m e e t in g ?  A  
80  Y e s .

Q . T h a t  i s  J u ly  7 t h ?  A . Y e s ,  s ir .
Q . A n d  th e y  w e r e  th e r e  a t  th e  s e c o n d  m e e t in g ?  

A . Y e s .
Q . T h e  c h e c k s ?  A .  Y e s .
Q . W h e n e v e r  t h is  w a s ?  A .  Y e s ,  s ir .
Q . A n d  y o u  d o n ’ t  k n o w  w h e th e r  th e y  a c tu a lly  

tu r n e d  o v e r  th e  $ 2 ,3 5 0  th e  s e c o n d  m e e t in g  o r  n o t ?  

A .  N o , I  d o n ’ t.
Q . N o w  w a s  M r . W o l f s o n  a t  a n y  t im e  t o  re ce iv e  

p o s s e s s io n  o f  th o s e  c h e c k s , M r . V o s s ?  A . W h y , I



101

D a vid  W o l f  son — D efen d a n t— D irect

b e lie v e  th e  c o n s id e r a t io n  w a s  t h a t  th e  n e c e s s a r y  

p a p e r s  w e r e  t o  he  t u r n e d  o v e r .
Q . Y e s ,  h u t  w e r e  th e  c h e c k s  t o  h e  d e liv e r e d  t o

W o l f  s o n  a t  a l l ?

T h e  C o u r t : H e  h a s  a lr e a d y  s a id  th e y  b o th  

w e re . *

A . I  a n s w e re d  th a t  a b o u t  W o l f s o n .

B y  the C o u r t :

Q . W h a t  d id  y o u  m e a n  a w h ile  a g o  w h e n  y o u  s a id  
th e y  w e r e ?  O n  c r o s s -e x a m in a t io n  y o u  s a id  th e y  
w e re . A .  T h e  lo a n  w a s  m a d e  t o  W o l f s o n .

Q . Y o u  s a id  th e  c h e c k s  w e r e  t o  b e  tu r n e d  o v e r  
t o  W o l f s o n .  A .  I f  y o u  w i l l  a l lo w  m e  t o  s ta te  th is , 
w h y  M r . W o l f s o n  h a d  th is  d i f f ic u lty  w ith  th e  R u b -  
sa m  & H o r r m a n n  B r e w in g  C o m p a n y . H e  h a d  a  
v e r y  b a d  r e p u t a t io n  a n d  w e  in s t r u c t e d  M r . B r o w n  
n o t  t o  tu r n  o v e r  th e  c h e c k s  t o  M r . W o l f s o n ,  w h o  
w a s  t o  tu r n  th e m  o v e r  t o  th e  p r o p e r  p e o p le ,  h u t  he  

w a s  n o t  t o  g e t  th e  c h e ck s .
Q . A n d  w h a t  d id  y o u  m e a n  w h e n  y o u  s a id  y o u  

w e r e  t o  m a k e  o u t  th e s e  c h e c k s  a n d  tu r n  th e m  o v e r  
t o  W o l f s o n ?  A .  T h r o u g h  o u r  a t t o r n e y . H e  w a s  
n o t  t o  d e l iv e r  th e m  t o  W o l f s o n ,  h u t  h e  w a s  t o  d e -
l iv e r  th e m  t o  s o m e  on e . W e  d id n ’ t  t r u s t  W o l f s o n  
w ith  th e  c h e ck s . I  a m  s o r r y  t o  s ta te  th a t , b u t  i t  i s  

tru e .

D a v i d  W o l f s o n ,  s w o r n  f o r  D e fe n d a n t .

D irect exam ina tion  b y  M r . B r o w n :

Q . M r . W o l f s o n ,  y o u  a r e  th e  d e fe n d a n t  in  th is  

ca s e , a r e  y o u ?  A .  Y e s ,  s ir , 4Q
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Q . A n d  i t  w a s  y o u  w h o  s ig n e d  t h is  a g reem en t 
a s  o n e  o f  th e  p a r t ie s ?  A . Y e s ,  s ir .

Q . I n  M r . C a s te lb a u m ’s  h o m e ?  A .  Y e s , s ir .
Q . U p s t a ir s ?  A .  Y e s ,  s ir .
Q . A n d  M r . C a s te lb a u m ’s s o n  d r e w  th e  agree- 

j q  m e n t?  A .  Y e s ,  s ir .
Q . A n d  w a s  th e r e  a n y t h in g  s a id  a t  th e  tim e—  

th is  is  t o  g e t  i t  o n  th e  r e c o r d — w a s  th e r e  a n y th in g  
s a id  a t  th e  t im e  th is  a g r e e m e n t  w a s  e x e c u te d  by  
y o u ,  o r  a b o u t  th e  t im e  th a t  y o u  s ig n e d  it ,  in  re g a rd  
t o  th e  in te r e s t  o n  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y ’ s m o r tg a g e ?

(O b je c t e d  t o . )
T h e  C o u r t : T h e  a n s w e r  y e s  o r  n o  is  n o t  

p e r m is s ib le  u n le s s  th e  n e x t  q u e s t io n  is  ask ed  
a s  t o  w h a t  w a s  sa id . S o  I  w i l l  s u s ta in  th e  
o b je c t io n  t o  th is  q u e s t io n  a n d  a n  e x c e p t io n  
w i l l  b e  n o te d .

(O b je c t io n  n o te d  f o r  p la in t i f f  a s  g ro u n d  
o f  a p p e a l . )

Q . W e l l ,  a f t e r  y o u  s ig n e d  th e  a g re e m e n t  d id  y o u  
h a v e  a n y  ta lk  w ith  M r . C a s te lb a u m  a b o u t  th e  P e te r  
B r e id t  m o r t g a g e ?  A .  Y e s ,  s ir .

Q . A n d  w h e n  w a s  th e  t im e  th a t  y o u  h a d  i t ?  A .
*> A

W e l l ,  i t  w a s  b e fo r e  o r  a f t e r  w e  s ig n e d  th a t  a g re e -
m e n t . I  a s k e d  h im  i f  th e r e  w a s  a n y  in te r e s t  t o  be 
p a id  o n  th a t  m o r tg a g e  a n d  h e  s a id  n o , th e  in te re s t  
w a s  p a id  u p  o n  th e  m o r tg a g e .

Q . B u t  a b o u t  th a t  a g re e m e n t , w h e re  d id  y o u  
f ir s t  h a v e  a  c o n v e r s a t io n  a b o u t  i t ?  A . T h e  sam e 
t im e  in  th e  h o u s e  a f t e r  th a t  a g re e m e n t  w a s  s ig n ed . 
H e  w a s  s i t t in g  in  th e  h o u s e  a n d  he w a s  l iv in g  u p -
s ta ir s  a n d  I  w a s  d o w n s t a ir s  a n d  w e  a lw a y s  u sed  to  
ta lk  o v e r  t h e  m a t te r  a b o u t  d i f fe r e n t  th in g s  a n d  he 

1 ■ a lw a y s  sa id  th a t  n o  in te r e s t  h a s  g o t  t o  b e  p a id  on  

th a t  m o r tg a g e .
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Q . A n d  w h a t  h a v e  y o u  t o  s a y  a b o u t  g e t t in g  th e  
m o n e y  f r o m  th e  R u b s a m  & H o r r m a n n  B r e w in g  
C o m p a n y ?  D id  y o u  m a k e  a n y  a r r a n g e m e n t  w ith  
h im  a b o u t  t h a t ?  A .  N o , s i r ;  I  d id n  t  m a k e  a n y  a r -
r a n g e m e n t  a t  th a t  t im e . I  d id n ’ t  w a n t  t o  m a k e  

b u s in e s s  w ith  th em .
Q . B u t  w h e n  y o u  d id  h o w  d id  y o u  c o m e  t o  g e t  in  

t o u c h  w ith  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m -
p a n y ?  A . W e l l ,  I  h a d  b e e n  t r y in g — I  d id n ’ t  h a v e  
m o n e y  e n o u g h  t o  p a y  M r . C a s te lb a u m  f o r  h is  p la c e  
a n d  I  w e n t  t o  th e  R u b s a m  & H o r r m a n n  B r e w in g  
C o m p a n y  a n d  a s k e d  f o r  a  lo a n  a n d  th e y  h e lp e d  m e  
o u t  b y  lo a n in g  m e  m o n e y . T h e y  h e lp e d  m e  o u t  a d -

v a n c in g  m e  m o n e y .
Q . A n d  d id  y o u  c o m m u n ic a t e  th a t  fa c t  t o  M r. 

C a s te lb a u m  o r  s ta te  t o  M r . C a s te lb a u m  th a t  y o u  
h a d  b een  t h e r e ?  A .  W e l l ,  a f t e r  th e  l ic e n s e  g o t  

t r a n s fe r r e d  I  d id .
Q . W a s  M r . C a s t le b a u m  e v e r  w ith  y o u  t o  th e  

b r e w e r y ?  A .  N o , I  d o n ’ t  th in k  h e  w a s  e v e r  w ith  

m e  t o  th e  b r e w e r y . I  k n o w  h e  w a s n ’ t.
Q . W e l l ,  y o u  fa i le d  t o  g e t  th e  c h e c k s , th e  c h e c k s  

th a t  w e r e  m a d e  o u t  b y  th e  R u b s a m  & H o r r m a n n  

B r e w in g  C o m p a n y ?  A .  Y e s ,  s ir .
Q . A n d  le f t  in  m y  o f f ic e ?  A .  Y e s ,  s ir .
Q . D id  y o u  h a v e  th e  c h e c k s  in  y o u r  h a n d s  a t  a l l ?

A . N o , s ir .
Q . A n d  d o  y o u  re m e m b e r  th e  t im e  M r . C a s te l-

b a u m  a n d  h is  s o n  c a m e  th e re  w ith  th e  f ir s t  le a s e ?  
A . W e l l ,  n o , s i r ;  I  c o u ld n ’ t  e x a c t ly  s a y . I  th in k

it  w a s  th e  7 th  o f  J u ly  o f  th a t  y e a r .
Q  A n d  d o  y o u  r e m e m b e r  th e  c o n v e r s a t io n  th a t

to o k  p la c e  th e r e  th a t  d a y  i f  a n y  in  r e g a r d  t o  th e  
ch a t te l  m o r tg a g e  a n d  th e  m o n e y  t o  s e t t le  th e  c a s e ?  
A . Y e s . W e l l ,  i t  w a s  h e  w a s  t a lk in g  a t  th a t  t im e  
a b o u t  t h a t  c h a t t e l  m o r tg a g e , a b o u t  th e  m o n e y , a n d
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w e  a s k e d  M r . C a s te lb a u m  t o  p r o d u c e  th a t  m o r tg a g e  
a n d  h e  w a s  g o in g  t o  g e t  h is  m o n e y . S o --------

Q . Y e s . A .  A n d  M r . C a s te lb a u m  s a id  th a t  he 
d id n ’ t  h a v e  e x a c t ly  s o m e th in g — I  c o u ld n ’t  rem em -
b e r  e x a c t ly — th a t  h e  w a s  g o in g  t o  see  th e  P e te r  

j q  B r e id t  B r e w e r y .  B u t  a t  th e  s a m e  t im e  a s  I  rem em -
b e r , t o o ,  th e  s ta te m e n t  f r o m  th e  P e t e r  B r e id t  B r e w -
e r y -—

Th e  Co u r t :—

Q . W h a t  a b o u t  th e  s ta te m e n t?  A .  T h e  m o r t -

g a g e  o f  $ 9 0 0 .

By  Mr . Br o w n :—

Q . H o w  d id  t h a t  ta lk  c o m e  u p  a b o u t  th e  sta te - 
20 m e n t?  S ta te  h o w  th a t  c a m e  a b o u t . A .  H e  w as 

t a lk iu g  a b o u t — I  c o u ld n ’ t  r e m e m b e r  wTh a t  he  w a s  
t a lk in g  a t  t h a t  t im e , b u t  th e  l i t t le  I  d o  rem em b er  
th a t  M r . C a s te lb a u m — I  d id n ’ t  ta k e  th a t  th in g  
d o w n — b u t  h e  a s k e d  f o r  h is  m o n e y  a n d  w e  ask ed  
h im  t o  p r o d u c e  t h a t  m o r tg a g e , s o --------

Q,. Y e s . A .  T h e  c a n c e l la t io n  o f  th a t  m o r tg a g e , 
a s  n e a r  a s  I  c a n  re m e m b e r .

Q . W h y  d id  y o u  a sk  h im  t h a t ?  A . I  a sk ed  h im  
b e c a u s e  X w a n te d  th e  p la c e  fr e e .

8 0  Q . W a s  th e r e  a n y t h in g  s a id  a b o u t  p u r c h a s in g  it  
b e fo r e  th a t  t im e ?  A .  Y e s ,  s u r e  th e re  w as.

Q . W h e n  w a s  i t  s a id ?  A . T h a t  w a s  o n  th e  7th  

o f  J u ly .
Q . A n d  is n ’ t  th a t  th e  d a t e  th e  c o n v e r s a t io n  w as 

s o  m u ch  a b o u t  th e  m o r t g a g e ?  A .  A b o u t  th a t  m o r t -

g a g e .
Q . A n d  w h a t  w a s  s a id  a b o u t  p r o d u c in g  it, 

w h e th e r  h e  w o u ld  o r  n o t ?  A . W e l l ,  he  ask ed  fo r  
h is  m o n e y  a n d  w e  a s k e d  h im  t o  p r o d u c e  th a t  m o r t -
g a g e , th e  c a n c e l la t io n  o f  th e  m o r tg a g e .40
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Q . A n d  w h a t  d id  h e  s a y ?  A . W e l l ,  h e  s a id  th is  
w a y , h e  s a id  th a t  h e  w i l l  p r o d u c e  th e  m o r tg a g e , a s  

fa r  as  I  c a n  re m e m b e r .
Q . W h a t ?  A .  I  c a n ’t  r e m e m b e r  w h a t  w a s  sa id .
Q . Y o u  c a n ’ t  r e m e m b e r  w h a t  w a s  s a id ?  A .  N o ,

s ir  ; n o t  a t  t h a t  t im e . 10
Q . D o  y o u  r e m e m b e r  a n  o b je c t io n  b e in g  m a d e

to  th e  le a s e  o n  th e  7 th  o f  J u l y ?  A . O h , y es .
Q . A n d  th e  d a t e  w a s  p u t  o f f  f r o m  th e  7 th  u n t i l

s o m e  o t h e r  d a y ?  A .  Y e s ,  s ir .
• Q,. A n d  n o  m o n e y  w a s  p a id  o v e r  th a t  d a y ?  A .

N o , s ir .
M r . Castelbaum: I  object to  the leading 

way in which the questions are put.
T h e  C o u r t : T h e  q u e s t io n s  a r e  le a d in g .
M r . B r o w n : I  a p p r e c ia t e  th a t . I t  i s  ju s t  20 

p r e l im in a r y .

Q . T h e n  a f t e r  th e  m a t te r  w a s  p u t  o v e r  u n t i l  a 
f o l lo w in g  d a y , w a s  th e r e  a t  th a t  t im e  t h a t  is , th e  
d a te  th a t  th e  a r r a n g e m e n t  w a s  p u t  o v e r — o r  w h o  
w a s  it  f ir s t  m e n t io n e d  a n y t h in g  a b o u t  a  s ta te m e n t  
f r o m  th e  B r e id t  B r e w in g  C o m p a n y ?  A .  I  th in k  

th a t--------
Q . I  w i l l  w i th d r a w  th a t  q u e s t io n . I n  w h a t  m a n -

n e r  w a s  th e  $ 9 0 0  t o  b e  p a id  t o  th e  b r e w in g  c o m - m  
p a n y , t h a t  is , th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?
W a s  th e r e  a n y t h in g  m e n t io n e d  a b o u t  it  o n  th e  7 th , 
a s  t o  h o w  i t  s h o u ld  b e  p a id  o v e r ?  A .  Y e s ,  s i r ; i t  
w a s  m e n t io n e d  th a t  w h o  p r o d u c e d  th e  c a n c e l la t io n  
o f  th e  m o r tg a g e  th e y  a r e  g o in g  t o  g e t  th e  $ 9 0 0 .

Q . A n d  w h a t  c o n v e r s a t io n  w a s  th e r e  as  t o  h o w  
th e  m o n e y  s h o u ld  g e t  t o  P e t e r  B r e id t ?  A . W h y ,  
th ey  s h o u ld  g e t  a  s ta te m e n t  f r o m  th e  P e t e r  B r e id t  

B re w e ry .
. Q . W h o  s h o u ld  g e t  a  s ta te m e n t?  A .  W h y ,  M r . ^  

C a ste lb a u m .
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Q . A n d  w h o  w a s  t o  b r in g  th e  m o n e y  t o  th e  P e te r  
B r e id t ?  W h o  s a id  th e y  w o u ld  b r in g  th e  m on ey  
firs t , i f  i t  w a s  t o  b e  b r o u g h t  o r  s e n t  t o  th e m ?  I  
w i l l  w ith d r a w  th a t  q u e s t io n . D o  y o u  rem e m b e r  
H r .  C a s te lb a u m ’s s o n  o n  th a t  d a y  o f fe r in g  t o  ta k e  
th e  m o n e y  t o  th e  P e t e r  B r e id t ?  A .  Y e s ,  h e  d id .

Q . A n d  w h a t  w a s  s a id  in  a n s w e r  t o  t h a t ?  A . 
W e l l ,  i t  w a s  s a id  th e n  th a t  h e  s h o u ld  g e t  a  c a n -
c e l la t io n  o f  th e  m o r tg a g e  a n d  th en  h e  w a s  g o in g  
t o  g e t  th e  m o n e y .

Q . A n d  w h a t  d id  M r . C a s te lb a u m  s a y  t o  th a t?  
A . W e l l ,  h e  s a id  i f  y o u  w i l l  g iv e  h im  th e  m o n e y  so 
th ey  w i l l  s e t t le  th e  m o r tg a g e , th a t  h e  is  sa tis fied  
t o  a c c e p t  th e  $ 9 0 0  in  s e t t le m e n t  f o r  th a t  m o r t -
g a g e , a n d  he w i l l  s ig n  a  p a p e r  f o r  i t  a n d  h e  w ill 
g iv e  a  r e c e ip t  f o r  i t  th a t  h e  is  s a t is f ie d .

Q . W e l l ,  w h a t  w a s  s a id ?  H o w  w a s  i t  th a t  th e  
m o n e y  w a s n ’ t  p a id  o v e r  t o  h im  t h e n ?  A . W e l l ,  1 
d o n ’ t  k n o w . Y o u  a s k e d  h im  a t  th a t  t im e , y o u  
w a n te d  t o  see  th e  c a n c e l la t io n  o f  th a t  m o r tg a g e

Q . A n d  w h a t  d id  he  s a y  a b o u t  t h a t ?  D id  he 
a g r e e  t o  g iv e  i t  o r  n o t ?  W h a t  w a s  th e  a r ra n g e -
m e n t?  A .  H e  a g r e e d  t o  g e t  th e  m o r tg a g e  ca n ce le d .

Q . A n d  d id  h e  g e t  th e  m o r t g a g e ?  A . Y e s , s ir .
Q . H e  g o t  th e  m o r tg a g e ?  A .  W e l l ,  I  d o n ’ t  k n o w  

w h o  g o t  th e  m o r tg a g e . I  th in k  y o u  g o t  it .
Q . D o  y o u  k n o w  h o w  i t  g o t  in  m y  h a n d s ?  A . 

W e l l ,  I  c o u ld n ’ t  sa y .
Q . Y o u  Can’ t  s a y  t h a t ?  A . N o , s ir .
Q . A n d  y o u  k n o w  th e  m o n e y  w a s  h e ld  b y  m e fo r  

s o m e  t im e , a  fe w  d a y s , a  w e e k  o r  m o r e ?  A . N o , sir.
Q . D o  y o u  k n o w  w h y  i t  w a s  h e ld ?  A . I t  w a s  

h e ld  b e c a u s e  th e  le a s e  w a s n ’ t  m a d e  p r o p e r  o r  so m e -
th in g .

Q . B u t  a f t e r  th e  le a s e  c a m e  b a c k ?  A . I t  w a s  held  
o n  a c c o u n t  o f  th a t  y o u  d id n ’ t  g e t  th e  c a n c e lla t io n  
o f  th e  m o r tg a g e  y e t  a t  th a t  t im e .
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Q . D id  M r . C a s te lb a u m  s p e a k  t o  y o u  a b o u t  i t ,  
d o  y o u  r e m e m b e r  t h a t ?  A .  1 c o u ld n ’ t  r e m e m b e r  

th a t ,
Q . Y o u  r e m e m b e r  th a t  th e  P e t e r  B r e id t  B r e w in g  

C o m p a n y  a s k e d  f o r  in te r e s t  o n  th e  m o r tg a g e , d o n ’ t  
y o u ?  A .  W e l l ,  th a t  h e  a s k e d  h im  f o r  in t e r e s t  o n  ^  

th e  m o r tg a g e ?
Q . N o , b u t  d o  y o u  r e m e m b e r  th e  P e t e r  B r e id t  

B r e w in g  C o m p a n y  c o n t in u e d  t o  a sk  f o r  in te r e s t  o n  
th e  $ 9 0 0  m o r tg a g e ?  A .  N o , I  d o n ’ t  k n o w  a n y t h in g  
o f  th e  k in d . I  d o n ’ t  k n o w  o f  a n y t h in g  a b o u t  it .

Q . A n d  w h o  d ir e c t e d  th a t  th e  $ 9 0 0  c h e c k  s h o u ld  
be  m a d e  o u t ?  A .  M r . C a s te lb a u m  h im s e lf .

Q . A n d  w h a t  w a s  th e  $ 9 0 0  c h e c k  f o r ?  A .  I n  p a y -
m e n t o f  th a t  m o r tg a g e , t o  p a y  o f f  th e  m o r tg a g e , th e  
$90 0  m o r tg a g e , w h ic h  w a s  h e ld  b y  th e  P e t e r  B r e id t  ^  
B r e w in g  C o m p a n y  a g a in s t  M r . C a s te lb a u m .

Q . F o r  a l l  o f  i t  o r  p a r t  o f  i t  o r  w h a t ?  A .  A l l  o f

it.
Q . F o r  e v e r y t h in g ?  A .  F o r  e v e r y th in g . 

C ross-exam ination  b y  M r. Castelbaum '.

Q . Y o u  d o n ’ t  k n o w  m u ch  a b o u t  th is  t r a n s a c t io n

a t  a l l ?  A .  W h a t  is  t h a t ?
Q . Y o u  d o n ’ t  k n o w  v e ry  m u c h  a s  to  t h is  t r a n s a c -

t io n ?  Y o u r  r e c o l le c t io n  a s  t o  th is  w h o le  t h in g  is  Ü0 

v e r y  f a i n t ?  A .  I  w i l l  e x p la in  a s  f a r  a s  I  k n o w .
Q . Y o u r  r e c o l le c t io n  is  v e r y  f a in t ?  Y o u  d o n ’ t  

r e m e m b e r  m u c h  a b o u t  i t ?  A .  N o .
Q . A n d  d o  y o u  r e m e m b e r  g e t t in g  a  lo a n  f r o m  th e  

P e te r  B r e id t  B r e w in g  C o m p a n y  ju s t  s h o r t ly  b e fo r e  
g e t t in g  a  lo a n  f r o m  th e  R u b s a in  & H o r r m a n n  B r e w -
in g  C o m p a n y ?  A . T h a t  I  g o t  a  lo a n  f r o m  th e  P e t e r  

B r e id t  B r e w in g  C o m p a n y ?
Q . Y e s ?  A . N o t  e x a c t ly  a  lo a n , n o .

10
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Q . A n d  d id  th e y  g iv e  M r . C a s te lb a u m  a  r e c e ip t  
t h a t  th e y  h e ld  th e  m o n e y  in  th e ir  h a n d s  f o r  h im  i f  
h e  p r o d u c e d  th e  le a s e  a n d  b i l l  o f  s a le ?  A .  Y e s , sir.

Q . A n d  t h a t  w a s  h o w  lo n g  b e fo r e  y o u  g o t  th e  
lo a n  f r o m  th e  R u b s a m  & H o r r m a n n  B r e w in g  C<M- 

j q  p a n y ?  A .  A b o u t  tw o* w e e k s .
Q . A n d  y o u  s ig n e d  a n  a g re e m e n t  w ith  th e  P e te r  

B r e id t  B r e w in g  C o m p a n y ?  A .  N o , s ir .
Q . Y o u  m a d e  s o m e  a r r a n g e m e n t  w ith  th e m ?  A . 

N o , s ir .
Q . D id  y o u  m a k e  s o m e  a r r a n g e m e n t  w ith  th e m ?  

A .  I  d o n e  b u s in e s s  w ith  th o s e  p e o p le  f o r  y e a r s  a n d  

th e y  t r u s t e d  m e.
Q . A n d  y o u  h a d  s o m e  a r r a n g e m e n t  w ith  th em  

a b o u t  p r o c u r in g  a  lo a n  t o  p u r c h a s e  th is  p r o p e r ty  
f r o m  M r. C a s te lb a u m ?  A . Y e s ,  s ir .

Q . A n d  d id  th e y  c h a r g e  y o u  in te r e s t  in  th e  c a lc u -
la t io n  o f  th is  lo a n ?  A .  N o , s i r ;  I  n e v e r  p a id  a n y  

in te r e s t .
Q . T h a t  i s  n o t  th e  q u e s t io n . I  s a y  in  th e  c a lc u la -

t io n  o f  th a t  lo a n ,  th e  r e c e ip t  o f  w h ic h  w a s  g iv e n  to  
M r . C a s te lb a u m , th e y  d id n ’ t  c h a r g e  y o u  a n y  in -
t e r e s t  o n  th e  c h a t t e l  m o r t g a g e ?

20

SO

40

M r . B r o w n :  I  o b je c t  t o  th a t , th a t  p a r t  
a b o u t  th e  r e c e ip t  b e in g  g iv e n  t o  M r . C a ste l-

b a u m .
(O b je c t i o n  s u s t a in e d .)

Q . D o  y o u  r e m e m b e r  b e in g  in  M r . S te m m le r ’ s o f -
f ic e  w ith  M r . C a s te lb a u m ?  A .  Y e s ,  s ir .

Q . A n d  d o  y o u  r e m e m b e r  M r . S te n ftn le r  d r a w in g  
a  le a s e  t o  b e  s ig n e d  b y  M r . C a s te lb a u m ?  A . Y es , 

s ir .
Q . A n d  d o  y o u  k n o w  th a t  M r. S te m m ie r  g a v e  M r. 

C a s te lb a u m  a  le t t e r ,  t o  th e  e f fe c t  th a t  h e  w a s  re-
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t a in in g  m o n e y s  in  h is  h a n d s  t o  b e  tu r n e d  o v e r  t o  
M r . C a s te lb a u m  u p o n  th e  p r e s e n ta t io n  o f  t h a t  

le a s e ?  A .  Y e s ,  I  d o  r e m e m b e r .
Q . Y o u  d o  r e m e m b e r  t h a t ?  A .  Y e s ,  s ir .
Q . A n d  in  th e  c a lc u la t io n  o f  th a t  lo a n , p a r t  o f  

w h ic h  w a s  t o  b e  p a id  f o r  b y  M r . C a s te lb a u m , a s  ^  
p e r  th a t  le t t e r ,  d id  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  c h a r g e  y o u  a n y  in t e r e s t ?  A - N o , s ir .

Q . A n d  t w o  w e e k s  la t e r  y o u  g o t  a  lo a n  f r o m  th e  
R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y ?  A .  Y e s ,  
s i r ;  a b o u t  t w o  w e e k s  la t e r  I  g o t  a  lo a n  f r o m  th e  
R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y .

Q . N o w , c o m in g  t o  th e  e v e n ts  o f  J u ly  7 th

B y  the C o u r t :

Q . A n d  b o th  o f  th e s e  lo a n s  in v o lv e d  th e  p u r c h a s e  20 
b y  y o u  o f  th e  b e e r  o f  th e  b r e w in g  c o m p a n y  lo a n in g  
y o u  th e  m o n e y , d id n ’t  i t ?  A . Y e s ,  s ir .

B y  M r. C a stelb a u m :

Q . C o m in g  t o  th e  e v e n ts  o f  J u ly  th e  7 th , th e  n ig h t  
y o u  m a d e  th e  a r r a n g e m e n t  w ith  th e  R u b s a m  & 
H o r r m a n n  B r e w in g  C o m p a n y , d o  y o u  r e c o l l e c t  a n y  
c o n v e r s a t io n  a t  th e  t im e ?  A .  O n  th e  7 th  o f  J u l y ?

Y . Y e s ?  A . Y e s .
Q . D o  y o u  r e c a l l  a n y  c o n v e r s a t io n ?  A .  Y e s ,  s ir . JO 
Q . A n d  d o  y o u  r e c a l l  a  c o n v e r s a t io n  t o  th e  e f -

fe c t  th a t  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  m ig h t  
c h a r g e  in te r e s t  u n d e r  th e  n e w  c o n d i t io n s  a n d  th a t  
i t  w o u ld  b e  b e t t e r  t o  g e t  a  s ta te m e n t?  A . N o , s i r ;

I  n e v e r  s a id  a n y t h in g  o f  th e  k in d .
Q . I  a m  a s k in g  y o u  i f  y o u  h e a r d  a n y  c o n v e r s a -

t io n  b y  M r . C a s te lb a u m  o r  a n y b o d y  e ls e  t o  t h a t  e f -

f e c t ?  A . N o , s ir .
Q . T h e r e  w a s  n o  c o n v e r s a t io n  t o  th a t  e f fe c t ?  A .

W i l l  y o u  e x p la in  t o  m e  a g a in ?  -H)
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Q . I  a sk  y o u  i f  th e r e  w a s  a n y  c o n v e r s a t io n  in  
r e fe r e n c e  to  th e  in t e r e s t  o f  t jie  P e t e r  B r e id t  B r e w -
in g  C o m p a n y ?  A .  Y e s , s i r ;  w e  h a d  a  c o n v e r s a t io n .

Q . A n d  w h a t  w a s  i t ?  A .  W e  h a d  a  c o n v e r s a t io n , 
a n d  a t  th a t  t im e  w e  ta lk e d  th a t  m a t te r  o v e r  a g a in , 
a n d  M r . C a s te lb a u m  s a id  d is t in c t ly  th e r e  w a s  n o  
in te r e s t  o n  th a t  c h a t t e l  m o r tg a g e  h e ld  b y  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  f o r  $ 9 0 0 .

Q . Y o u  k n e w  th a t  th e y  d id n ’ t  c h a r g e  y o u  a n y  in -
t e r e s t ?  A . O n  th a t  $ 9 0 0 .

Q . A n d  y o u  k n o w  t h a t  b e c a u s e  th e  P e t e r  B r e id t  
d id n ’t  c h a r g e  y o u  a n y  in t e r e s t  w h e n  y o u  p r o c u r e d  
th e  lo a n  f r o m  th e m ?

M r. B r o w n :  H e  d id n ’ t  s a y  th a t  h e  p r o -
c u r e d  a  lo a n  f r o m  th em .

20  T h e  C o u r t :  H e  m a d e  th e  a r ra n g e m e n ts .

Q . W h en - y o u  m a d e  a r r a n g e m e n ts  in  r e fe r e n c e  to  
th e  p r o c u r in g  o f  th e  lo a n —  A . I  s a y  I  h a v e n ’ t  th a t. 
W h a t  w a s  th e  q u e s t io n ?

(Q u e s t io n  r e p e a t e d .)

A .  O h , I  d o n ’ t  k n o w  e x a c t ly  th a t  I  k n o w  th a t. I 
a lw a y s  d o n e  b u s in e s s  w ith  th a t  b r e w e r y  a n d  m a d e  

30  d i f f e r e n t  a r r a n g e m e n ts  w a s  a l l  a t  d i f f e r e n t  tim es.
Q . Y o u  d o n ’ t  r e m e m b e r  a n y t h in g  a b o u t  a n y  a r -

ra n g e m e n t , d o  y o u ?  Y o u  d o n ’ t  r e m e m b e r  M r. C a s -
te lb a u m  e v e r  s a y in g  t h a t  h e  w o u ld  ta k e  m o n e y  fo r  
th e  p a y m e n t  o f  th e  c a n c e le d  m o r t g a g e ?  A .  I  re -
m e m b e r—

Q . N o w , n o t h in g  e ls e ?  A . I  n e v e r  w o u ld  h a v e  
b o u g h t  th e  p la c e  i f  M r . C a s te lb a u m  w o u ld  sa y  th ere  
w a s  in te r e s t  o n  th e  p la c e .

Q . Y ou . m a d e  a n  a g r e e m e n t  t o  p u r c h a s e  th e  p la c e ?  

A .  Y e s ,  s ir .40
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Q . A n d  u n d e r  t h a t  a g r e e m e n t  y o u  a s s u m e d  th e  
p a y m e n t  o f  th e  c h a t t e l  m o r tg a g e , d id n ’t  y o u ?

A . Y e s , s i r ;  a s s u m e d  $ 9 0 0  o r  $ 9 5 0 .
Q . A n d  y o u  w e n t  w ith  th a t  a g r e e m e n t  t o  th e  

R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  t o  p r o -
c u r e  a  lo a n  t o w a r d s  th e  p u r c h a s e  o f  th e  p r o p e r t y ,  ^  
d id  y o u ?  A .  I  d id n ’ t  g o  w ith  th a t  a g re e m e n t , I  e x -

p la in e d  t o  th e  b r e w e r y .
Q . Y o u  s h o w e d  th a t  a g re e m e n t  t o  th e  b r e w e r y ?

A . I  c o u ld n ’t  r e m e m b e r  t h a t  I  d id  s h o w  th a t  a g r e e -
m e n t  t o  th e m  o r  n o t . I  e x p la in e d  i t  t o  th e m  a n d  
a sk e d  f o r  a  lo a n , a n d  th e y  k n e w  th e  p la c e  a n d  th e y  

a d v a n c e d  m e  th e  lo a n .
Q . Y o u  m a d e  a  s ta te m e n t  o n  d i r e c t  e x a m in a t io n  

th a t  th e  $ 9 0 0  w a s  t o  b e  p a id  t o  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y , s o m e th in g  l ik e  th a t . W h a t  d id  go  
y o u  m e a n  b y  t h a t ?  A .  W e l l ,  I  m e a n t  b y  t h a t  t o  

p a y  $9 0 0 .
Q . T o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  Y o u  

m a d e  th a t  s ta te m e n t  o n  d ir e c t  e x a m in a t io n ?  A .
N o t  e x a c t ly  t o  th e  P e t e r  B r e id t  a t  th a t  t im e . 1 
d o n ’t  k n o w  e x a c t ly  h o w  i t  w a s — $ 9 0 0  I  s a id , i t  w a s  
$ 9 0 0  m o r e  b e s id e s  th e  $ 2 ,3 5 0  w e  a g r e e d  a t  t h a t  

t im e .
Q . I  a sk  y o u  w h a t  y o u  m e a n t  w h e n  y o u  m a d e  

th e  s ta te m e n t  th a t  $ 9 0 0  w a s  t o  b e  p a id  t o  th e  
P e te r  B r e id t  B r e w in g  C o m p a n y . A .  I  d o n ’ t  r e m e m -
b e r  w h a t  I  m e a n t  a t  th is  t im e . I  m e a n t  th is  w ay» 

th a t  th e  $ 9 0 0  w a s  t o  b e  p a id —
Q . T o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  f o r  

th e ir  c h a t t e l  m o r tg a g e ?  A .  I  c a n ’ t  r e m e m b e r .
Q . A n d  y o u r  r e c o l le c t io n  is  v e r y  g o o d  th a t  o n  

J u ly  th e  7 th  th e r e  w e r e  a  g r e a t  n u m b e r  o f  c o n v e r -
s a t io n s  a b o u t  th e  c a n c e l la t io n  o f  th e  m o r tg a g e  a n d  
th a t  I  a sk e d  f o r  th e  m o n e y ?  A .  Y e s ,  y o u  d id .

Q . R e g a r d le s s  o f  th e  f a c t  th a t  y o u  s a id  th a t  a t  40
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th a t  t im e  M r . B r o w n  o b je c t e d  t o  th e  le a s e  a n d  
th e  t r a n s a c io n  c o u ld  n o t  b e  c lo s e d ?

T h e  C o u r t :  I  th in k  th e  q u e s t io n  is  to o  
c o m p lic a t e d .

10

20

30

Q . I  w i l l  s p l i t  i t  in  h a l f .  O n  J u ly  th e  7 th  y o u  
s ta te d  th a t  th e  t r a n s a c t io n  c o u ld  n o t  b e  c lo s e d  be-
c a u s e  o f  th e  f a c t  th a t  th e  le a s e  w a s  n o t  s a t is fa c t o r y  
t o  M r. B r o w n  ; i s  th a t  r ig h t ?  A . W e l l ,  th e  $ 2 ,3 5 0 —  
w h a t  m o n e y  d o  y o u  m ea n , th e  $ 9 0 0  o r  th e  $ 2 ,3 5 0 ?

Q . I  a m  n o t  a s k in g  y o u  a n y t h in g  a b o u t  th e  $900  
o r  th e  $ 2 ,3 5 0 . I  a m  a s k in g  y o u  w h e th e r  o n  J u ly ,  
th e  7 th  i t  w a s  n o t  a  fa c t  th a t  th e  t r a n s a c t io n  c o u ld  
n o t  b e  c lo s e d , b e c a u s e  o f  th e  f a c t  t h a t  th e  lea ses  
w e r e  n o t  s a t is fa c t o r y  t o  M r. B r o w n . A .  W h a t  d o  
y o u  m e a n , th a t  b i l l  o f  s a le  c o u ld n ’ t  b e . c lo s e d ?

Q . T h e  m o n e y  c o u ld n ’ t  b e  tu r n e d  o v e r  b e ca u s e  
th e  le a se s  w e r e  n o t  s a t is fa c t o r y  t o  M r. B r o w n ?  A . 
T h e  $ 2 ,3 5 0  c o u ld n ’ t  b e  t u r n e d  o v e r .

Q . W h y  d o  y o u  m a k e  a  d is t in c t io n  b e tw e e n  the 
$ 2 ,3 5 0  a n d  th e  $ 9 0 0 , b e c a u s e  th e y  w e r e  t o  d iffe r e n t  
p e o p le ?  A . T h e  $ 2 ,3 5 0  w a s  f o r  th e  c a n c e l la t io n  o f  
t h a t  m o r tg a g e . I  d o n ’ t  r e m e m b e r  o n  th a t.

Q . B u t  n o n e  o f  th o s e  c h e c k s  c o u ld  b e  tu r n e d  over  
a t  th a t  t im e , b e c a u s e  o f  th e  f a c t  th a t  th e  lea ses  w e re  
n o t  s a t i s fa c t o r y ?  A .  I  a m  n o t  t a lk in g  a b o u t  tw o , I  
a m  t a lk in g  a b o u t  on e .

Q . I  a m  a s k in g  y o u  a b o u t  tw o . A . T h e  o n e  
c o u ld n ’ t  b e  tu r n e d  o v e r  b e c a u s e  th e  le a s e  w a s n ’t 
p r o p e r  a n d  th e  $ 9 0 0  c o u ld n ’ t  b e  tu r n e d  o v e r  b e ca u se  
th e  m o r tg a g e  w a s n ’t  c a n c e lle d .

Q . T h e n  a m  I  t o  u n d e r s ta n d  th e r e  w e r e  tw o  sep -
a r a te  t r a n s a c t io n s ,  a n d  i f  I  w e r e  t o  t u r n  in  th e  b ill  
o f  s a le  a n d  th e  le a s e  I  w o u ld  h a v e  g o t  $ 2 ,3 5 0 ?  A . 
Y e s , s ir .

Q . A n d  t h a t  is  a l l  I  w o u ld  h a v e  t o  d o , w o u ld  I ?40
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A . T o  g e t  th e  c a n c e l la t io n  o f  th e  m o r tg a g e  a n d  

g e t  th e  r e s t  o f  th e  $ 9 0 0 .
Q . W h o  h a d  t o  g e t  th e  r e s t  o f  th e  $ 9 0 0 ?  A . W e l l ,

y o u  a s k e d  m e  a b o u t  th e  $ 9 0 0 .
Q  W h o  h a d  t o  g e t  th e  $ 9 0 0 ?  A . W e l l ,  I  d o n ’ t

know w h o  w a s  t o  g e t  th e  $ 9 0 0 . I  k n o w  y o u  a s k e d  1()

f o r  $9 0 0 .
Q . I  d id ?  A . Y e s ,  s ir .
Q. I thought the transaction couldn’t be closed 

because I didn't have the papers ready.

M r. B r o w n : T h a t  is  o b je c t e d  to . H e  h a s  

a n s w e re d  i t  a b o u t  f o u r  t im e s .
T h e  C o u r t : T h e  a n s w e r  m a y  re m a in .
M r . Castelbaum: I  will withdraw that 

question. 20

Q. D o  y o u  k n o w  w h e th e r  M r . J a c o b  C a s te lb a u m  

h a d  i t  in  h is  o f f ic e ?  A . W h o  h a d  i t ?
Q . J a c o b  C a s te lb a u m . A . I  d o n ’t  k n o w .
Q . Y o u  d o n ’ t  k n o w ?  D o  y o u  re m e m b e r  w h e n  

M r. B row m  s ig n e d  th e  c h e c k  o r  m a d e  a r r a n g e m e n ts  
f o r  th e  p a y m e n t  o f  th e  c h a t t e l  m o r tg a g e  a n d  th e  
c a n c e l la t io n  o f  th e  s a m e , a f t e r  th e  ju d g m e n t  w a s  
r e n d e r e d  a g a in s t  M r . C a s te lb a u m ?  W e r e  y o u  p r e s -

e n t  th e n ?  A .  N o , s ir .
Q„ Y o u  w e r e  n o t  p r e s e n t  t h e n ?  A . I n  M r . 

B r o w n ’s o ffice , n o , s ir . W h a t  w a s  i t  y o u  s a id ?
Q . W e r e  y o u  p r e s e n t  w h e n  M r . B r o w n  m a d e  

a r r a n g e m e n ts  t o  c a n c e l  th e  m o r t g a g e ?  A .  Y e s ,  I  
th in k  I  w a s . I  c o u ld n ’ t  r e m e m b e r  e x a c t ly .

Q . I  w i l l  r e fr e s h  y o u r  r e c o l le c t io n .  Y o u  g a v e  
M r. B r o w u  a  $ 1 0  c h e c k  a n d  a  $ 2 0  c h e c k  a t  th a t  

t im e ?  A .  Y e s ,  a t  t h a t  t im e ;  y e s , s ir .
Q . A n d  d o  y o u  r e m e m b e r  a  c o n v e r s a t io n  b e tw e e n  

M r. C a s te lb a u m  a n d  m y s e l f  a n d  y o u  t h a t  y o u 40
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w e re  t o  m a k e  a r r a n g e m e n ts  t o  g o  t o  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  a n d  h a v e  th e m  a d v a n ce  
th e  m o n e y s  r e p r e s e n te d  b y  th e  in t e r e s t ?  A . N o, 
s i r ;  n o t h in g  o f  th e  k in d .

Q  A n d  d id  y o u  n o t  s a y  th a t  y o u  c o u ld  p a y  o f f  
«U th e  in t e r e s t ?  A . N o , s ir .

Q . Y o u  d o n ’ t  r e m e m b e r  t h a t ?  A .  N o , s ir .
Q . A n d  d o  y o u  n o t  r e m e m b e r  g o in g  w ith  M r. 

J a c o b  C a s te lb a u m  to  y o u r  s a lo o n  a n d  m a k in g  a r -
r a n g e m e n ts  t o  g o  t o  th e  P e t e r  B r e id t  B r e w in g  C o m -
p a n y  o n  th e  f o l l o w in g  W e d n e s d a y ;  d o  y o u  re m e m -

b e r  t h a t ?  A .  N o , s i r ;  I  d o n ’ t  r e m e m b e r  th a t.
Q . Y o u  a r e  n o t  p o s i t iv e  a b o u t  i t ?  A .  I  am  n o t  

p o s i t iv e  a b o u t  it . W e  w a s  t a lk in g  d i f fe r e n t  th in g s . 
A f t e r  th e  P e t e r  B r e id t  B r e w e r y  s u e d  u s  M r. C a ste l- 

2q  b a u m  s a y s  t o  m e--------

By  t h e  Co u r t :

Q . D id  y o u  fin ish  y o u r  a n s w e r ?  A . N o , s ir . M e  
a n d  M r. C a s te lb a u m  w a s  w a lk in g  to g e th e r  a n d  M r. 
C a s te lb a u m  s a y s , uW e ll ,  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y  is  s u in g  m e  in te r e s t  f o r  th e  m o n e y ,”  and  
T sa y s , “ I  a m  awrf u l l y  s o r r y ,  M r . C a s te lb a u m , i f  I 
h a d  know m  th a t  b e fo r e  o r  i f  y o u  h a d  t o ld  m e th ere  
w a s  a n y  in te r e s t  o n  t h a t  m o r tg a g e  i t  w o u ld  b e  d i f -
fè r e n t . Y o u  t o ld  m é  d is t in c t ly  th e r e  w a s  n o  in -
te r e s t  o n  th a t  m o r tg a g e .”  I  s a id , “ I  wTil l  see  M r. 
S te m m ie r , h e  is  t h e  P r e s id e n t  o f  th e  P e te r  B r e id t  
B r e w e r y , a n d  h e  is  a  f r ie n d  o f  m in e , a n d  I  w i l l  see 
M r. S te m m ie r  a n d  s e e  i f  h e  w i l l  d o  s o m e th in g  fo r  
m e .”  I  n e v e r  m a d e  a n y  p r o m is e s  o r  a n y th in g  o f  
th a t  k in d .

Q . A n d  wra s  th a t  a f t e r  o r  a t  th e  sa m e  t im e  th a t 
a r r a n g e m e n ts  h a d  b een  m a d e  t o  c a n c e l  th e  m o r t -
g a g e ?  A . I t  w a s  a f t e r  1

i!40
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q . A n d  a t  th e  sa m e  t im e  o r  a b o u t  th e  sa m e  t im e  
th a t  y o u  m e t  h im  a t  th e  o ffic e  t o  d is c u s s  t h e  m a t -
t e r ?  A . I  d o n ’ t  r e m e m e r  th e  t im e  it  w a s . W e  w a s  
t a lk in g  t o g e th e r  a n d  w a lk in g  t o g e t h e r  a n d  ta lk in g

a b o u t  th e  m a tte r . 10
; Q . B u t  a t  th is  t im e  y o u  w e r e  in  M r . B r o w n ’s  
o ffic e  y o u  w e r e  th e r e  t o  s e t t le  th is  m a t te r  o f  c a n -
c e l l in g  t h is  m o r tg a g e ?  A .  I  d o n ’ t  r e m e m b e r .

Q . A n d  th a t  y o u  s ta y e d  a l l  n ig h t --------

M r . B r o w n : I t  w a s  a f t e r  s u it  w a s  b r o u g h t .

A . W e  w a s  w a lk in g  o n  th e  s t r e e t  a n d  I  d o n ’ t  r e -
m e m b e r  w h e r e  i t  w a s , b u t  in  th e  s a lo o n  h e  t o ld  m e

h im s e lf .  20
Q . A n d  w a s  th is  o n  th e  d a y  w e  m a d e  a r r a n g e -

m e n ts  t o  c a n c e l  th e  m o r tg a g e  th a t  y o u  tu r n e d  o v e r  
th e  c h e c k s  t o  M r . B r o w n  f o r  $ 1 0  a n d  $ 2 0 ?  A . I  

d o n ’ t  r e m e m b e r .
Q . Y o u  a r e  n o t  s u re , i t  m ig h t  h a v e  b e e n  th a t  

d a y ?  A .  I  w o u ld n ’ t  s a y  e x a c t ly .  I  d o n ’t  r e m e m b e r .
Q . I  a s k  y o u  w h e t h e r  i t  m ig h t  h a v e  b e e n  th a t  

d a y ?  A . ( N o  r e p ly . )

Harry  Ca s t e l b a u m, r e c a l le d  f o r  d e fe n d a n t .

D irect exa m in a tion  b y  M r. B r o w n :

Q. M r . C a s te lb a u m , is  th is  th e  b i l l  o f  c o m p la in t  
p r e p a r e d  b y  y o u  in  th e  c a s e  o f  W o l f s o n  e t  a ls ., a n d  

»is th a t  y o u r  s ig n a t u r e  t h e r e o n ?  A . T h a t  i s  m y  

s ig n a tu r e .
Q . A n d  th a t  if? y o u r  b i l l ?  A . I  p r e s u m e  it  is  th e

b il l .  I t  s e e m s  t o  b e  a  c o p y .
Q . A n d  in  th e  s e v e n th  p a r a g r a p h  o f  y o u r  co m - 

p la in t  y o u  h a v e  a l le g e d  th e  f o l l o w i n g :  “ T h a t  o n
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o r  a b o u t  th e  9 th  d a y  o f  J u ly ,  191 6 , th e  c o m p la in a n t , 
k n o w in g  th a t  th e  s a id  D a v id  W o l f s o n  w a s  n o t  
p e c u n ia r i ly  r e s p o n s ib le , a n d  th a t  h e  h a d  n o  m o n e y s  
o r  c r e d it s  w ith  w h ic h  t o  p a y  th e  p u r c h a s e  p r ic e  o r  

IQ t o  p a y  o f f  th e  c h a t t e l  m o r tg a g e , a n d  r e ly in g  u p o n  
th e  c h e c k s  d e p o s it e d  w ith  th e  s a id  T h o m a s  B r o w n  
o f  th e  R u b s a m  a n d  H o r r m a n n  B r e w in g  C o m p a n y , 
p r o c u r e d  th e  a fo r e s a id  s ta te m e n t  a n d  e x e c u te d  th e  
b i l l  o f  s a le  a n d  le a s e  f o r  th e s e  p r e m is e s  a n d  r e ce iv e d  
a  c h e c k  f o r  $ 2 ,3 5 0 , th e  s a id  T h o m a s  B r o w n  a n d  

-D a v id  W o l f s o n  a g r e e in g  t o  h a v e  th e  a fo r e s a id  c h a t -
te l m o r tg a g e  c a n c e le d  o f  r e c o r d .”  A .  T h a t  is  e x -
a c t ly  th e  a r r a n g e m e n t  th a t  w a s  m a d e . T h a t  w a s, 
a s  I  s a id  y e s te r d a y , th e  r e a s o n  I  in s is te d  o n  g e t t in g  
th e  s ta te m e n t , w a s  th a t  W o l f s o n  w a s  n o t  f in a n c ia lly  
r e s p o n s ib le .

Q . I s  th a t  p a r a g r a p h  o r  n o t  e x a c t ly  w h a t  h a p -
p e n e d  a t  m y  o f f ic e  o n  th e  d a y  th a t  th e  d e a l w a s  
f in a l ly  c lo s e d ?  A . T h e  p a r a g r a p h  c o n t a in s  e x a c t ly  
w h a t --------

Q . A s  i t  s ta n d s  t h e r e ?  A .  I t  i s  a n  a l le g a t io n  o f  
p r a c t i c a l ly  w h a t  w a s  a g re e d  o n  th ere .

Q . I s n ’ t  i t  w h a t  w a s  a g r e e d  o n  th e r e ?  A . F o r  
in s ta n c e ,  I  m e a n  b y  th a t --------

Q . N o t  w h a t  y o u  m ea n . A .  Y o u  a r e  a s k in g  m e  
w h e th e r  i t  is  a  s ta te m e n t  o r  n o t .

Q . I s n ’ t  i t  a  s ta te m e n t  o f  w h a t  w a s  a g re e d  on  
t h e r e ?  A .  I  s a id  th e y  w ere .

/
l iy  the C o u r t :

Q . I s  th a t  a t r u e  s ta te m e n t  o f  w h a t  t o o k  p la c e ?

( W it n e s s  r e a d s  c o m p la in t . )

A  Y es , c e r ta in ly .
Q . T h a t  is a ll .
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A  J u r o r :  M a y  I  a sk  h im  a  q u e s t io n ?

The C o u r t :  Y o u  m a y .

B y a J u r o r :

Q . m o  p a id  t h a t  $ 9 0 0  c h e c k  o v e r  t o  s e c u r e  th a t  
c a n c e le d  m o r t g a g e ?  A . I  n e v e r  s a w  th e  ch e c k . I  
s a w * th e  m o r tg a g e . T h e  c h e c k  w a s  se n t  d ir e c t  b v  
M r . J o h n  J .  S ta m le r  t o  M r . B r o w n . T h e  c h a t t e l  
m o r tg a g e  wTa s  se n t  d ir e c t  b y  J o h n  J . S ta m le r  to  
M r . B r o w n  s o m e  t im e  p r io r  t o  m y  k n o w le d g e , b e -
f o r e  I  h a d  a  le t t e r  f r o m  M r . S ta m le r  th a t  h e  h a d  
is s u e d  e x e c u t io n . A n d  s u b s e q u e n t ly  w e  v is i t e d  M r . 
B r o w n ’ s c o m p a n y  a n d  m a d e  a r r a n g e m e n ts  t o  t u r n  
o v e r  th e  c h e c k  t o  M r . S ta m le r .  T h a t  o n e  th e r e  a t  
th e  m e e t in g  w a s  th e  c h e c k — i t  w a s  m a d e  d ir e c t  t o  
M r. B r o w n  o r  M r . S ta m le r ,  I  p re su m e .

T h e  C o u r t :  T h a t  is  n o t  a n s w e r in g  th e  

q u e s t io n .

Q . W h o  w a s  th a t  c a n c e le d  m o r tg a g e  r e tu r n e d  to  
f r o m  th e  B r e w in g  C o m p a n y ?  A .  T h e  P e t e r  B r e id t

B r e w in g  C o m p a n y ?
Q . W h o  t o ?  A .  T o  M r . B r o w n .
Q . Y o u  h a d  n o t h in g  t o  d o  w ith  p a y in g  th e  m o r t -

g a g e  o f f ?  A .  N o , s ir . ^
(L e a s e  m a r k e d  E x h ib i t  D  1 a n d  b i l l  o f  s a le  E x -

h ib it  D  2 . )

Th o ma s s  Br o w n , s w o r n  f o r  d e fe n d a n t .

M r . B r o w n :  I f  th e  c o u r t  p le a s e , on  o r  
a b o u t  th e  7 th  d a y  o f  J u ly ,  1 9 1 6 , I  th in k  i t  
w a s , I  th in k  i t  w a s  la s t  y e a r ,  M r . W o l f  s o n  
a n d  M r . C a s te lb a u m ,b o th  o f  th e  C a s te lb a u m s , 40
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c a m e  t o  m e , t o  m y  o ffic e , a n d  M r! V o s s  w as 
w ith  th e m , a n d  th e y  s ta te d  th a t  th e y  w a n te d  
t o  c lo s e  th e  t r a n s a c t io n  o f  th e  s a le  o f  C a ste l- 
b a u m ’ s  p la c e  t o  W o l f s o n ,  a n d  M r. V o s s  h ad  
w ith  h im  t w o  ch e ck s . A n d  th e y  p a s se d  t o  

IQ m e  a le a s e  th a t  M r . C a s te lb a u m , J r . ,  h a d  a n d
I  r e a d  i t  a n d  m a d e  s o m e  o b je c t io n ,  I  d o n ’ t 
k n o w  w h a t  i t  w a s , I  k n o w  i t  w a s  m a te r ia l. 
T h e n  th e  a g r e e m e n t  th a t  w a s  m a d e  b e tw een  
th e  p a r t ie s  c a m e  in t o  m y  h a n d s  so m e  w a y , I  
d o n ’t  k n o w  h o w  i t  w a s , w h e th e r  it  w a s  ca lle d  
t o  m y  a t t e n t io n  o r  I  ju s t  h a p p e n e d  t o  p ick  
i t  u p  a n d  re a d  it . I n  r e a d in g  i t  o v e r  I  a sk ed  
M r. C a s te lb a u m  i f  h e  o r  W o l f s o n  k n e w  o r  
h a d  p r e p a r e d  a  s ta te m e n t , o r  h a d  o b ta in e d  a  

«Q s ta te m e n t  f r o m  M r. C a s te lb a u m  as t o  a ll  h is
c r e d it s  a n d  th e  o u t s t a n d in g  c la im s  a g a in s t  
h im , a n d  I  s a id  th a t  th a t  w a s  th e  u s u a l th in g  
to  d o , a n d  b e c a u s e  o f  th e  b u lk in g  o f  th e  sa les  
w e  h a d  b e t te r  h a v e  th a t  d o n e . T h e y  sa id  
th e r e  w e r e  n o  c la im s  e x c e p t  s o m e  s m a ll  a c -
c o u n t s  a n d  th e  l ic e n s e  q u e s t io n  a n d  th ey  
w o u ld  s t r a ig h te n  th e m  o u t  b e tw e e n  them . 
T h e n  I  r e a d  th e  m o r tg a g e  o v e r  a n d  sa id , 
<rW h a t  a r e  y o u  d o in g  a b o u t  th e  in te r e s t  in  

o q  th is  c a s e ?  Y o u  h a v e  a  c h e c k  h e re  f o r  $90 0
a n d  y o u  h a v e  a n o th e r  c h e c k  f o r  $ 2 ,3 5 0 ; h o w  
d o  y o u  k n o w  b u t  th e re  is  s o m e  in te r e s t  d u e  
o n  th is  m o r t g a g e ? ”  to  b o th  o f  th em . T h en  
M r. C a s te lb a u m  s a id  th e r e  w a s  n o  in te re s t , 
h e  n e v e r  p a id  a n y  in te r e s t  a n d  th e  a g re e m e n t  
w ith  th e  b r e w in g  c o m p a n y  w a s  th a t  he w a s  
n o t  t o  p a y  a n y  in te r e s t . T h e n  I  sa id , “ I  h a v e  
h a d  a  y o u n g  m a n  in  th e  o ffic e  lo o k  a t  th e  
r e c o r d  in  N e w  B r u n s w ic k ,  in  a n t ic ip a t io n  
o f  th is  d e a l  a n d  in  p r e p a r in g  f o r  it , a n d  I40
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h a v e  te le p h o n e d  h im  to  se e  i f  th e re  i s  any^ 
t h in g  o n  r e c o r d ,  a n d  h e  in fo r m s  m e  th a t  
th e r e  i s  a  c h a t t e l  m o r tg a g e  o f  $ 9 0 0 — n o t  o f  
$ 9 5 0 ,”  I  th in k  th a t  i t  d o e s  c a r r y  in te r e s t—  
a n d  th e y  d id n ’t  s e e m  t o  b e lie v e  m e. T h e y  
s a id  i t  w a s  e ith e r  $ 9 0 0  o r  $ 9 5 0  a n d  th e y  1() 
w e r e n ’ t  e v e n  s u r e  i t  w a s  $ 9 5 0 . T s a id , “ ' / o n  
w i l l  h a v e  t o  m a k e  s o m e  a r r a n g e m e n ts  a o o u t  
th e  t h in g  a n d  y o u  b e t te r  h a v e  a n  u n d e r s ta n d -
in g  a b o u t  i t  n o w  b e fo r e  y o u  g o  a n y  fu r th e r .
S o  C a s te lb a u m  a n d  W o l f  s o n  a g re e d  i f  th e y  
f o u n d  th a t  th e  m o r tg a g e  w a s  $ 9 5 0  W o l f s o n  
w o u ld  h a v e  t o  p a y  th e  e x t r a  $ 5 0 , th a t  h e  w a s  
t o  p a y  th e  e x t r a  $ 5 0 , a n d  i f  i t  w a s  n o t  a l l  
th a t  h e  w o u ld  h a v e  t o  p a y  w o u ld  b e  th e  $ 9 0 0 .

M r . C a s te lb a u m — I  o b je c t  to  th a t . H e  h a s  ^  
n o  g r e a t e r  r ig h t s  a s  a  w itn e s s  th a n  th e  o th e r  
w itn e s s e s . T h a t  is  th e  c o n v e r s a t io n  o f  th e  
7 th . I  o b je c t  t o  h is  s ta te m e n t  a s  t o  w h a t  
W o l f s o n  w a s  t o  p a y  o r  w a s  n o t  t o  p a y . 
W h a t e v e r  h e  w a s  t o  p a y  i s  c o v e r e d  b y  th e  

c o n t r a c t .
T h e  C o u r t :  T h e  o b je c t io n  w i l l  b e  s u s -

ta in e d . B u t  y o u  a r e  o n ly  r e q u ir e d  t o  o m it  
th o s e  th in g s  w h ic h  w o u ld  c h a n g e  o r  a f fe c t

th e  a g re e m e n t . w
M r. B r o w n — W e l l ,  M r . C a s te lb a u m  s a id  

a t  t h a t  t im e  a n d  W o l f s o n  th a t  i f  i t  w a s  $ 9 5 0  
th a t  h e  w o u ld  h a v e  t o  p a y  w o u ld  b e  th e  $ 9 0 0 . 
w o u ld  n o t  ta k e  m y  w o r d  f o r  w h a t  I  g o t  f r o m  
N e w  B r u n s w ic k ,  a n d  a b o u t  th e  in te r e s t , C a s -
te lb a u m  s a id  h e  w o u ld  ta k e  c a r e  o f  th a t  
w ith  th e  b r e w in g  c o m p a n y .

M r. C a s t e lb a u m : I  o b je c t  to  th a t  o n  th e  
s a m e  g r o u n d . T h e  in te r e s t  h a s  b e e n  c o v e r e d  
a n d  th e  le g a l  l ia b i l i t y  b e tw e e n  W o l f s o n  a n d  
C a s te lb a u m  h a s  b e e n  la id  d o w n .
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T h e  C o u r t : I t  m a y  re m a in .
M r. B r o w n :  I  in s is te d  u p o n  a n  u n d e r -

s ta n d in g , w h a t  th e y  w e r e  g o in g  t o  d o  w ith  
th e  c h a t t e l  m o r tg a g e , th a t  is , a b o u t  th e  in -
te r e s t , h o w  i t  s h o u ld  b e  a p p l ie d , a n d  M r. 

10 W o l f  s o n  s a id  h e  w o u ld  h a v e  n o  t r o u b le  in
a d ju s t in g  a  m o r tg a g e  w ith  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  f o r  $ 9 0 0 .

B y  the C o u r t :

Q . M r . W o l f s o n ?  A .  N o t  M r. W o l f  s o n , M r. C as- 
te lb a u m . I  s t i l l  w a s  a  l i t t le  “ le a r y ”  a b o u t  th e  th in g  
a n d  I  s a id , “ Y o u  b e t t e r  g e t  a  s ta te m e n t  fr o m  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  t o  m a k e  su re  th a t 

g o  J o u  c a n  m a k e  s u ch  a n  a r r a n g e m e n t ,”  a n d  M r. C as- 
te lb a u m  s a id , “ W h a t  is  th e  u se  o f  g e t t t in g  a  s ta te -
m e n t?  I  h a v e  a lw a y s  d o n e  b u s in e s s  w ith  P e te r  
B r e id t  a n d  th e y  n e v e r  c h a r g e d  m e  a n y  in te re s t . 1 
k n o w  th is  t h in g  c a n  b e  s e tt le d  f o r  $ 9 0 0 .”  I  ask ed  
h im  th e n  i f  h e  w a s  w i l l in g  t o  a c c e p t  th e  m o n e y  th a t  
w a s  in  th e  o ffice , th e  $ 9 0 0 , i f  h e  w a s  w i l l in g  to  have 
th a t  a p p ly  a s  a  s e t t le m e n t  o f  th a t  c h a t te l  m o r t -
g a g e . I  r e p e a te d  th a t  t o  h im  s e v e r a l t im e s  a n d  he 
s a id -y e s  a n d  W o l f s o n  s o  s a id . T h e n  I  sa id , “ I  w i l l  
s e n d  f o r  a  s ta te m e n t  t o  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y , n o t  o n ly  f o r  th e  r e a s o n  a b o u t  th e  in -
te r e s t , b u t  in  c a s e  th e r e  i s  a n y t h in g  d u e  y o u  in  
th e r e  i t  w o u ld  b e  a  g o o d  t h in g  t o  h a v e  th e  s ta te -
m e n t  a n y w a y .”  W e l l ,  C a s te lb a u m  s a id , “ Y o u  b e t-
te r  n o t  g o  n e a r  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , 
a s  y o u  r e p r e s e n t  th e  o t h e r  b r e w e r , a n d  I  w i l l  d o  i t . ”  
S o  w h e th e r  h e  w e n t  d o w n  o r  n o t  I  d o n ’ t k n o w —  
y e s , h e  d id  w r i t e  a  le t t e r  t o  m e  a n d  s a id  th a t  he had 
b e e n  t o  th e  b r e w e r y , a s  I  r e m e m b e r , a s  I  rem em b er 
i t — I  h a v e n ’t  th e  le t te r — b u t  h e  e n c lo s e d  a le t te r  to

40
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m e  w ith  th is  s ta te m e n t , w h ic h  I  h a v e  h e re  in  my 

h a n d .
I  w i l l  o f f e r  th a t  in  e v id e n c e , i f  th e  C o u r t  p le a se .

I f  th e r e  i s  n o  o b je c t io n  t o  t h a t  s ta te m e n t  I  w i l l  
r e a d  it . (R e a d s  s ta te m e n t  t o  th e  ju r y . )

^   ̂ ' nil)
(S t a t e m e n t  m a r k e d  E x h ib i t  D  1 .)

A f t e r  r e c e iv in g  th a t  s ta te m e n t  I  w e n t  u p  t o  M r . 
C a s te lb a u m ’s o r  h e  c a m e  t o  m y  o ffic e , i  d o n ’ t  k n o w  

w h ich  i t  w a s .

B y  the C o u r t :

Q . W h e n  d id  y o u  r e c e iv e  t h a t ?  A . I t  is  d a te d  
J u ly  1 0 th , a n d  I  th in k  i t  w a s  th e  n e x t  d a y . I  k n o w  
th a t  i t  g o t  in  m y  o f f ic e  v e rv  q u ic k ly  a n d  I  w a s  su r - 20 
p r is e d  t o  r e c e iv e  i t  s o  q u ic k ly .  A n d  s h o r t ly  a f t e r  
th a t  M r . H a r r y  C a s te lb a u m  c a l le d  u p  a n d  I  e x -
p la in e d  t o  h im  a b o u t  th e  l ic e n s e  a c c o u n t  th e r e  a n d  
th e y  m a d e  a r r a n g e m e n ts  th e n  t h a t  W o l f  s o n  s h o u ld  
k e e p  o n  p a y in g  th a t  a c c o u n t ,  th a t  is , t h a t  h e  w a s  
to  p a y  $ 1 0  a  w e e k , a n d  t h a t  w a s  a l l  th e  a r r a n g e -
m en t th a t  w a s  m a d e  a b o u t  th a t  p a r t  o f  i t .  I  a ls o  
t o ld  h im  w h e n  I  g o t  th a t  s ta te m e n t  I  c a l le d  u p  th e  
la w y e r  o f  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y , th e  
la w y e r , o r  G e n e r a l  C o l l in s ,  th e  p r e s id e n t , a n d  t o ld  
h im  I  h a d  th e  $ 9 0 0  th e r e  l e f t  b y  C a s te lb a u m  a n d  
W o l f s o n  f o r  th e  s e tt le m e n t  o f  th a t  c h a t te l  m o r t -
g a g e , a n d  I  a s k e d  h im , i f  I  r e m e m b e r , w h a t  w a y  I  
s h o u ld  sen d  th e  m o n e y  t o  h im , w h e th e r  ta k e  i t  u p  
o r  s e n d  it  b y  m a il, a n d  I  a s k e d  h im  i f  th a t  w o u ld  
s a t is fy  th e  m o r tg a g e . I  w a s  in fo r m e d  b y  G e n e r a l 
C o l l in s — I  d o n ’ t  k n ow 7 w7h a t  h e  in fo r m e d  m e— b u t  
I  know 7 a s  th e  r e s u lt  o f  th e  c o n v e r s a t io n  w ith  h im  
I wra s  se n t  t o  S ta m le r , h is  la w y e r ,  a n d  S ta m le r  t o ld  
m e th a t  th e  b rew u n g  c o m p a n y  in s is te d  o n  th e  p a y - 
m e n t  o f  a ll  th e  in te r e s t .
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J u s t  b e fo r e  th a t  t im e , i f  th e  c o u r t  p le a s e , I  th in k  
it  w a s  th e  d a y  o f  th e  p a y m e n t  o f  th e  $ 2 ,3 5 0 , th a t  is , 
a f t e r  th e  le a se  ca m e  b a c k  c o r r e c t e d ,  a n d  I  d o n ’t  
k n o w  ju s t  w h a t  d a te  t h a t  w a s  o n , b u t  i t  w a s  s h o r t ly  
a f t e r  th e  f ir s t  v is it  o n  J u ly  th e  7 th , th e y  ca m e  to  

IQ c lo s e  th e  d e a l, a n d  J  th e n  h a d  k n o w le d g e  th a t  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  w a n te d  th a t  in te r -
e s t  a n d  I  c o n v e y e d  th a t  to  M r . C a s te lb a u m , J r . 
A n d  h e  d id  e v e r y th in g  p o s s ib le ,  I  w il l  s a y  th is , to  
g e t  th is  m o n e y . F i r s t  h e  w a n te d  t o  ta k e  th e  m on ey  
h im s e lf ,  o r  h e  w a n te d  t o  le a v e  a  r e c e ip t — I  th in k  i t  
w a s  th a t  h e  w o u ld  ta k e  th e  m o n e y  a n d  le a v e  a  re -
c e ip t  w ith  m e  th a t  i f  th e r e  w a s  a n y  t r o u b le  w ith  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  th a t  h e  w o u ld  
r e tu r n  th e  m o n e y  a f t e r w a r d s  a n d  th a t  h e  w o u ld  

2q  s a v e  m e  h a r m le s s  i f  I  w o u ld  g iv e  h im  th e  $900  
c h e ck . I  r e fu s e d  t o  g iv e  h im  th e  $ 9 0 0  c h e c k  a n d  
th en  I  o f fe r e d  t o  g o  w ith  h im  t o  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  w ith  th e  ch e c k . H e  s a id  th a t  
w o u ld n ’ t  d o  a n y  g o o d  a n d  th e n  I  t o ld  h im  b e fo r e  
th e  $ 9 0 0  w o u ld  b e  p a id  th a t  w e  w o u ld  h a v e  t o  g e t  
th e  c a n c e le d  m o r tg a g e . T h e n  h e  a sk e d  m e  a b o u t  
th e  $ 2 ,3 5 0 , w h y  th a t  c o u ld n ’ t  b e  p a id  o v e r , th a t  th at 
h a d  n o t h in g  t o  d o  w ith  th e  $ 9 0 0 . I  t o ld  h im  as I 
lo o k e d  u p o n  th e  t h in g  th e  w h o le  t r a n s a c t io n  w as  

gQ o n e  a n d  th e  sa m e  t h in g  a n d  th a t  it  o u g h t  n o t  to  be 
s p l i t  u p  a n d  th a t  a l l  th e  m o n e y  o u g h t  t o  s ta y  th ere  
u n t i l  th e y  s e tt le d  th a t  a c c o u n t  o f  th e  $ 9 0 0 . A n d  
th e  fa th e r  a n d  th e  s o n  p r o m is e d  th a t  i f  th e y  w o u ld  
g e t  th e  $ 2 ,3 5 0  t h a t  d a y  th e y  w o u ld  s e t t le  w ith  the 
P e t e r  B r e id t  B r e w in g  C o m p a n y  a n d  I  t o o k  th e ir  
w o r d  f o r  th a t , a n d  th e y  d e liv e r e d  th e  b i l l  o f  sa le  
a n d  th e  le a se — th a t  w a s  th e  d a y  h e  t o ld  m e  that.—  
a n d  I  s h o u ld  g iv e  th e m  a  c h e c k  f o r  $2 ,3 5 0 , a n d  I  
s h o u ld  h o ld  b a c k  $ 9 0 0  u n t i l  M r . C a s te lb a u m  had  
a r r a n g e d  w ith  th e  B r e w in g  C o m p a n y  a b o u t  s e tt lin g40
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th e  m o r tg a g e  f o r  t h a t  a m o u n t , a n d  i f  h e  c o u ld n ’ t  
s e tt le  i t  f o r  th a t  h e  s a id  h e  w o u ld  p a y  th e  d if fe r e n c e .
M r. C a s te lb a u m  th e n  k e p t  c a l l in g  m e u p  a b o u t  th e  
m o r tg a g e , a b o u t  th e  m o n e y , a n d  s ta te d  th a t  i t  
h a d n ’ t  b e e n  p a id ,  a n d  to  e v e r y  c o n v e r s a t io n  a n d  
c o m m u n ic a t io n  I  a n s w e r e d  th a t  I  w a s  r e a d y  a n d  
w i l l in g  t o  d e p o s it  th a t  $ 9 0 0 , o r  p a y  i t ,  i f  th e y  w o u ld  
s u r r e n d e r  t h a t  m o r tg a g e  a s  a g re e d . A f t e r  th e y  
h a d  b een  su e d  h e  c a l le d  m y  a t t e n t io n  t o  it  a n d  
s a id  h e  w a n te d  th e  m a tte r  s e t t le d  a n d  he w o u ld  
g o  t o  M r . S ta m le r  a n d  a r r a n g e  t o  p a y  th e  $ 9 0 0  a n d  
see th a t  th e  m o r tg a g e  w a s  s e n t  t o  h im  a n d  th e y  
w o u ld  see  a b o u t  th e  r e s t  o f  it . I  k n o w  I  m a d e  as* 
s u r a n c e  th e n  b o th  b y  t e le p h o n e  a n d  le t t e r  th a t  a f t e r  
he s e n t  th e  le t t e r  in  I  w o u ld  r e c e iv e  th e  m o r tg a g e .
I g o t  M r . S t a m le r ’ s  c o n s e n t  a n d  I  c a l le d  u p  M r . 20 
C a s te lb a u m  a b o u t  it . I  w a n te d  t o  m a k e  s u re , a n d  
I a s k e d  i f  h e  w o u ld  n o t  c o n f ir m  th e  m a tte r  b y  le t te r , 
a n d  th e n  u p o n  h is  p r o m is e  th a t  h e  s h o u ld  se n d  th e  
le t te r  t o  S t a m le r  I  s e n t  th e  ch e c k . A n d  ju s t  a d a y  
o r  t w o  b e fo r e  th e  c h e c k  w a s  se n t  M r. S ta m le r  s e n t  
th e  m o r tg a g e  t o  m e  a n d  s a id  h e  w a n te d  it  s e n t  to  
C a s te lb a u m  a n d  b e  w a s  w i l l in g  t o  h a v e  th a t  m o n e y  
p a id  o v e r  a n d  I  c o u ld  s e n d  th e  c h e c k  t o  C a s te lb a u m .
I r e c e iv e d  th e  m o r tg a g e  o n  o r  a  fe w  d a y s  a f t e r  th e  
2 4 th  o f  O c to b e r ,  191 6 , d u ly  e n d o r s e d  f o r  c a n c e lla -  
t io n , a n d  I r e c e iv e d  th e  le t t e r  th a t  h a s  b e e n  o f fe r e d  
in  e v id e n c e  b y  M r . H a r r y  C a s te lb a u m , w h e r e  h e  
s t a t e s :  “ M r. S ta m le r  h a s  b een  in  to u c h  w ith  m e  
a n d  in fo r m s  m e  th a t  h e  w i l l  g iv e  u p  th e  c a n c e le d  
c h a t te l  m o r tg a g e  u p o n  th e  p a y m e n t  t o  h im  o f  th e  
fu n d s  in  y o u r  h a n d s .”  T h a t  is  a lr e a d y  in  e v id e n c e .

I  d o n ’ t  k n o w  a n y t h in g  e ls e  a b o u t  th e  ca s e , i f  th e  
c o u r t  p le a s e , e x c e p t  th a t  th e  c h e c k s  t h a t  w e r e  s e n t  
b y  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  t o  
m e w e re  m a d e  o u t  in  m y  n a m e  a s  a t t o r n e y  a n d  I , . j q
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d e p o s ite d  th e m  in  th e  t r u s t  a c c o u n t  th a t  I  h a d  an d  
s e n t  m y  o w n  c h e c k  t o  M r . S ta m le r  f o r  th e  $ 9 0 0  a n d  
I  b e lie v e  th a t— I  am  n o t  s u r e  t h a t  I  g a v e  M r. C as- 
t e lb a u m  th e  c h e c k  f o r  th e  $ 2 ,3 5 0 , w h e th e r  th a t  w a s  
m y  o w n  c h e ck . T h a t  is  a ll ,  M r . C a s te lb a u m .

10 ,
B y  a J u r o r :

Q . D id  th is  m o r tg a g e  s a y  a n y t h in g  a b o u t  in te r -
e s t ?  A .  T h e  c h a t te l  m o r tg a g e  s a y s  in te r e s t .

Q . I  m e a n  th e  c h a t t e l  m o r tg a g e . A . Y e s , s ir . 
T h a t  is  w h a t  th e  d is p u te  i s  a b o u t .

B y  the C o u r t :

Q. W a s  th a t  th e  c la u s e  o f  th e  c h a t t e l  m o r tg a g e  
20  th a t  is  in  e v id e n c e ?  A .  I t  w a s  m a r k e d  f o r  id e n t ifi-

c a t io n .  T h e  c e r t i f ie d  c o p y  is  in  e v id e n c e . I  w ill  
h a v e  it  m a rk e d .

( P a p e r  m a r k e d  E x h ib i t  D  4 . )
T h e  C o u r t :  Y o u  m ig h t  r e a d  th a t  t o  th e  

ju r y .
I M r. B r o w n  r e a d s  f r o m  c h a t te l  m o r tg a g e  

t o  th e  ju r y . )

30  C ross-exa m in a tion  b y  M r. C a stleb a u m :
©

Q . A t  th a t  t im e , J u ly  7 th , y o u  r e p re s e n te d  M r. 
W o l f s o n  a n d  th e  R u b s a m  & H o r r m a n n  B r e w in g  
C o m p a n y ?  A .  W e l l ,  I  c a n ’ t  s a y  th a t  w h e n  th ey  
f i r s t  c a m e  in  th a t  I  r e p r e s e n te d  th e  b r e w in g  co m  

. p a n y . T h a t  w a s  o n ly  a  r e t a in e r  I  h a d  a t  th a t  t im e  
Q . I  m e a n  w h e n  y o u  e x a m in e d  th e  a g re e m e n t  in  

w h o s e  in te r e s t  w e r e  y o u  e x a m in in g  th e  a g re e m e n t?  
A . T h e  b r e w in g  c o m p a n y .

40 A n d  y o u  s a y  th a t  M r . C a s te lb a u m  w a s  e n t it le d
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to  liis  m o n e y ?  T h a t  is  o n e  t r a n s a c t io n ,  d id  I  u n d e r -
s ta n d  y o u  t o  s a y , th a t  $ 2 ,3 5 0  a n d  $ 9 0 0 ?  W e r e  th e y  
o n e  t r a n s a c t io n  o r  t w o ?  A .  T h a t  $ 2 ,3 5 0  a n d  $ 9 0 0 ?

Q . Y e s ,  o n e  o r  t w o  t r a n s a c t io n s ,  h o w  d o  y o u  
c la s s i fy  i t ?  A .  O n e  t r a n s a c t io n .

Q . A n d  t h e r e fo r e  M r . C a s te lb a u m  w o u ld n ’ t  b e  jy  
e n t i t le d  t o  th e  $ 2 ,3 5 0  u n le s s  h e  s a t is f ie d  y o u  th a t  
th e  $ 9 0 0  h a d  b e e n  p a id ?  A .  I  d o n ’ t k n o w . W h a t  i s  
t h a t ?

Q . I  m e a n  th a t  th e y  o r  y o u  w o u ld  n o t  h a v e  b e e n  
a u th o r iz e d  in  y o u r  o w n  o p in io n  t o  p a y  h im  th a t  
m o n e y  u n le s s  y o u  w e r e  s a t is f ie d  th a t  h e  h a d  p a id  
th e  c h a t t e l  m o r t g a g e ?  A .  I  w o u ld n ’ t p a y  th e  m o n e y  
o v e r  u n le s s  I  h a d  a s s u r a n c e  th e  $ 9 0 0  w o u ld  s a t is fy  
th e  c h a t te l  m o r tg a g e .

Q . T h a t  is , y o u  w o u ld n ’ t  p a y  h is  $ 2 ,3 5 0 ?  A . N o , 
s ir .

Q . I  d o n ’ t  s u p p o s e  y o u  w i l l  o b je c t  t o  m y  r e a d in g  
th is  in  e v id e n c e . (L e t t e r  s h o w n  w itn e s s .)  A .  I  
w o n ’ t  u s e  it , a s  I  d id n ’ t  w r it e  it .

O  W e l l ,  y o u  s ig n e d  i t ?  W h a t  is  th e  d a te  o f  i t ?
A . J u ly  th e  7 th .

T h e  C o u r t : D o  y o u  o f fe r  i t  in  e v id e n c e ?
M r. C a s t e lb a u m : Y e s , s ir .
T h e  C o u r t :  I t  w i l l  b e  r e c e iv e d .
( L e t t e r  m a rk e d  E x h ib i t  P I . )
M r . C a s t e lb a u m : I t  is  a  le t t e r  f r o m  th e  o f -

f ic e  o f  T h o m a s  B r o w n ,  d a te d  J u ly  7, 19 1 6 , 
t o  J a c o b  C a s te lb a u m .

(M r .  C a s te lb a u m  r e a d s  le t t e r  t o  th e  ju r y . )

Q  T h e r e  i s  n o t h in g  in  th a t  s ta te m e n t  w h ic h  
w o u ld  c a l l  f o r  M r . C a s te lb a u m  t o  g iv e  y o u  a s s u r -
a n c e s  a s  t o  th e  c h a t te l  m o r t g a g e ?  A .  N o , s ir . 
G iv e n  a t  th a t  t im e ?  I  d o n ’ t  k n o w  a b o u t  it .

46
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Q . Y o u  d id n ’ t d is c u s s  i t  o n  J u ly  7 t h ?  A .  W e  d id  
d is c u s s  i t ,  b u t  w e  d id n ’ t  k n o w  w h e th e r  th e  b re w e ry  
w o u ld  c a r r y  o u t  M r . C a s te lb a u m ’ s  a g re e m e n t .

Q . A n d  w h y  d id  y o u  g iv e  h im  a  s ta te m e n t  th a t  
y o u  w o u ld  a l lo w  h im  t o  c o l l e c t  h is  m o n e y  in  a n y  

jU e v e n t  w h e th e r  th e  s ta te m e n t  f r o m  th e  P e t e r  B r e id t  
B r e w e r y  w a s  m o r e  o r  le s s  th a n  i t  w a s  s u p p o s e d  to  
b e ?  A . I  t r u s te d  w h a t  y o u  s a id , t h a t  th e y  w o u ld  
g e t  a  s ta te m e n t , a n d  w h a t  y o u r  fa t h e r  s a id , th a t  
$ 9 0 0  w o u ld  b e  th a t  c la im .

Q . A n d  d id  y o u  a c t in g  a s  a t t o r n e y  f o r  th e  R u b - 
s a m  & H o r r m a n n  B r e w in g  C o m p a n y  fe e l  th a t  m o n e y  
ly in g  in  y o u r  h a n d s  f o r  th e  p a y m e n t  o f  th a t  c h a t te l  
m o r tg a g e  w a s  t o  g o  t o  M r. C a s te lb a u m  o r  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y ?  A .  A c c o r d i n g  t o  th e  

2o a g r e e m e n t  w e  h a d  m a d e  i t  w a s  t o  b e  p a id  d ir e c t  to  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y .

Q . A n d  w h e n  y o u  p a id  M r . C a s te lb a u m  $ 2 ,3 5 0 , so  
f a r  a s  th e  R u b sa rn  & H o r r m a n n  B r e w in g  C o m p a n y  
a n d  D a v id  W o l f s o n  w e r e  c o n c e r n e d , w h o  w a s  th e re  
w ith  th e m  in  r e fe r e n c e  t o  th is  t r a n s a c t io n ?  A .  H e  
w a s  n o t . B e tw e e n  th e  t im e  th a t  w a s  s ig n e d  and  
th e  t im e  I  r e c e iv e d  th e  s ta te m e n t  y o u  m a ile d  t o  m e 
I  a s c e r ta in e d  th a t  th e  b r e w in g  c o m p a n y  w o u ld  n o t  
a c c e p t  th e  m o r tg a g e  u n le s s  in te r e s t  w a s  p a id , a n d  

30  ^  th r o u g h  th e  p le a d in g  o f  y o u r s e l f  a n d  y o u r  
fa t h e r  th a t  y o u  w o u ld  ta k e  c a r e  o f  a n y  in te r e s t  
th e r e  m ig h t  b e  th a t  th e  b r e w in g  c o m p a n y  p a id  th e  
c h e c k  o f  $ 2 ,3 5 0 .

Q . A n d  d id  y o u  o n  J u ly  7 th  k n o w  th a t  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  h a d  m a d e  a r r a n g e m e n ts  
f o r  th e  g r a n t in g  o f  a lo a n  t o  M r . W o l f s o n ?  A . 
I  d id n ’ t  k n o w  a n y t h in g  a b o u t  th a t .

Q.. A n d  y o u  h a v e  n o  r e c o l le c t io n  o f  a  le t t e r  p r o -
d u c e d  b y  y o u  f r o m  J o h n  J . S t a m le r ?  A . N o , sir.

Q* A n d  y o u  h a v e  n o  r e c o l le c t io n  o f  a n y  eon v er-
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s a t io n  t o  th e  e f fe c t  th a t  u n d e r  th e  n e w  a r r a n g e m e n t  
th a t  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  m ig h t  
c la im  m o r e  m o n e y , t h a t  th e  s ta te m e n t  m a d e  m ig h t  
b e  m o r e , t o  M r . C a s te lb a u m ?  A .  W h e n  I  s u g g e s te d  
m a k in g  th e  s ta te m e n t  y o u  s a id  th a t  y o u  h a d  b e t te r  
g e t  i t ,  o r  s o m e th in g  w a s  s a id  th a t  y o u  c o u ld  d o  
m o r e  w ith  th e  b r e w in g  c o m p a n y  th a n  I  c o u ld .

Q . A n d  s o m e th in g  wTa s  s a id  u n d e r  th e  n e w  c o n -
d i t io n s  w e  o f fe r e d  th a t  th e y  m ig h t  c la im  in t e r e s t ?  
A . W e l l ,  y o u  w e r e  a  l i t t l e  b i t  t im id  a b o u t  i t  a n d  
I  s a id  I  d id n ’ t  c a re .

Q . T h e r e  w a s  s o m e  c o n v e r s a t io n  t o  th a t  e f fe c t  
a n d  w e  h e s ita te d  t o  c lo s e  th e  m a t te r  u n t i l  w e  w e r e  
s u r e  th e r e  w a s  s u ff ic ie n t  m o n e y  l y in g  th e r e  t o  p a y  
th e  in c u m b r a n c e s ?  A .  Y o u  s a y  w e.

Q . I  a sk  in  r e fe r e n c e  t o  M r . J a c o b  C a s te lb a u m  
a n d  m y s e lf .  A . Y o u  w a n te d  t o  ta k e  w h a te v e r  m o n e y  
y o u  c o u ld  g e t  a n d  t o  p r o t e c t  y o u r  fa t h e r  e v e r y  t im e  
on  th e  in te re s t .

Q . I  a sk  y o u  w h e th e r  y o u  r e m e m b e r  a n v  s ta to  
m e n t  b e in g  m a d e  s h o w in g  th a t  w e  w e r e  n o t  d e s ir o u s  
o f  c l o s in g  th e  t r a n s a c t io n  u n t i l  w e  w e r e  a s s u re d  o r  
sa w  th a t  th e r e  w a s  e n o u g h  m o n e y  t o  n a v  a ll  th e  in -
c u m b r a n c e s . A .  N o , s ir . Y o u  w e r e  a s  h u n g r y  f o r  
th a t  m o n e y  a s  a n y b o d y  I  h a v e  e v e r  seen . Y o u  
w a n te d  th e  m o n e y  r ig h t  o r  w r o n g ,  a s  y o u  s ta te d  
y e s te r d a y .

O . W e l l ,  m a y b e  y o u  m is u n d e r s to o d  m e. A . I  
m ea n  t h a t  h e  te s t if ie d  y e s t e r d a y  h e  d id  e v e r y th in g  
t o  g e t  th a t  m o n e y , in  c o u r t .

( O b je c t e d  t o . )
T h e  C o u r t :  T h e  s ta te m e n t  o f  th e  w itn e s s  

w i l l  b e  s t r ic k e n  o u t , a s  t o  w h a t  h e  s a id  y e s -
t e r d a y  a s  t o  i t s  b e in g  r ig h t  o r  w r o n g .

M r . B r o w n :  B ig h t  o r  w r o n g — h e  d id  n ot 
s a y  t h a t  y e s te r d a y , b u t  I  th in k  h e  d id  s a y  ‘
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e x c u s e  m e , i f  th e  C o u r t  p le a s e — th a t  h e  d id  
e v e r y th in g  t o  g e t  th e  m o n e y .

T h e  C o u r t :  T h a t  w i l l  b e  s t r ic k e n  ou t .

Q . N o w  o n  J u ly  7 th  th e  a r r a n g e m e n t  w a s  th a t 
y o u  w e r e  t o  p r o d u c e  th e  c h a t t e l  m o r tg a g e  a n d  the 
le a se  a n d  c o l l e c t  th e  $ 2 ,3 5 0 ?  A .  I  d id n ’ t s a y  th a t.

Q . W e l l ,  th e  in s t r u m e n t  s p e a k s  f o r  i t s e l f .  A . I  
d o n ’ t  c a r e  w h a t  th e  in s t r u m e n t  s a id , y o u  a sk  m e 
W hat I  sa id .

Q . A n d  y o u  s a id  a t  th e  t im e  y o u  p a id  o v e r  th a t  
c h e c k  f o r  $ 2 ,3 5 0  th a t  J a c o b  C a s te lb a u m  a n d  m y s e lf  
W ere  p r e s e n t  ; i s  t h a t  s o ?  A .  W e l l ,  a t  th e  t im e  th a t 
c h e c k  w a s  p a id  o v e r ,  M r . C a s te lb a u m , I  w o u ld n ’t  
s a v  y o u  w e r e  b o th  e x a c t ly  th e r e  a t  th a t  t im e .

Q . W e l l ,  y o u  d id  m a k e  th a t  s ta te m e n t?  A . W e ll ,  
20  i f  I  d id  s a y  i t  th e r e  w a s  n o t  m u c h  d i f fe r e n c e  b e -

tw e e n  th e  t im e  y o u  w e r e  in  th e  o f f ic e  a n d  th e  t im e  
th a t  y o u r  fa t h e r  w a s  th e re .

Q . W e l l ,  l e t ’ s  see. A . B e c a u s e  y o u  w e r e  th ere  
a b o u t  th e  sa m e  t im e , b u t  w h e th e r  y o u  w e n t  in  th ere  
a n d  c a m e  o u t  t o g e t h e r  I  d o n ’ t  k n o w .

Q . N o w , le t ’ s  see. O n  J u ly  7 th  w e  m a d e  a r r a n g e -
m e n ts  u p o n  th e  p r o d u c t io n  o f  th e  b i l l  o f  s a le  a n d  
th e  le a s e , a n d , a s  y o u  s a y , o th e r  m a tte r s , th e  m a t-
t e r  w a s  t o  b e  c l o s e d ;  is  th a t  c o r r e c t ?  A .  Y e s , sir.

SO Q . A n d  th e n  y o u  s a y --------  A .  I f  y o u  m e a n  by
o t h e r  m a t te r s  w h a t  I  h a v e  te s t i f ie d  to .

Q . N o w  y o u  s a id  t h is  w a s  o n  J u ly  7 th  a n d  th a t 
o n  J u ly  1 1 th  o r  1 2 th  y o u  r e c e iv e d  a  s ta te m e n t  fro m  
th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  A . I  d id n ’ t 
s a y  i t  w a s  th e  1 1 th  o r  1 2 th , i t  w a s  s h o r t ly  a fte r , 
th e  s ta te m e n t .

Q . iVnd a t  th e  t im e  th a t  y o u  c lo s e d  th e  d e a l—  
a n d  b v  c lo s in g  th e  d e a l I  m e a n  p a y in g  o v e r  the 
$ 2 .3 5 0 — th e n  y o u  a lr e a d y  k n e w  th e y  w e r e  g o in g  to

40
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c la im  in t e r e s t ;  i s  th a t  r ig h t ?  A ,  Y e s ,  s i r ;  I  k n e w  
th a t  w h e n  th e  $ 2 ,3 5 0  w a s  p a id .

Q . A n d  w h e n  y o u  p a id  th e  $ 2 ,3 5 0  y o u  k n e w  th a t  
in te r e s t  w 'as c la im e d  b y  th e  c o m p a n y ?  A .  Y e s ,  s ir .

Q . I s n ’ t  i t  a  f a c t  th a t  th e  c ir c u m s t a n c e s  w e r e  l ik e  
t h i s : t h a t  a f t e r  th e  r e c e ip t  o f  th e  s ta te m e n t  y o u  re - .  „  
c e iv e d  a  n u m b e r  o f  c o m m u n ic a t io n s  f r o m  m e  in  r e f -
e r e n c e  t o  th e  c lo s in g  u p  o f  th e  m a t te r , a n d  t h a t  y o u  
d e la y e d  th e  c lo s in g  u p  o f  th e  m a t te r  f o r  s o m e  r e a -
s o n  b e s t  k n o w n  t o  y o u r s e l f ,  a n d  t h a t  M r . J a c o b  
C a s te lb a u m  w a s  n e v e r  p r e s e n t  a f t e r  J u ly  7 th , th a t  
th e  le a s e  a n d  th e  b i l l  o f  s a le  w e re  e x e c u te d  a t  th e  
H ig h la n d s  in  th e  p r e s e n c e  o f  G e o r g e  E . J e n k in s o n , 
a n d  th a t  a f t e r  th e  t r a n s a c t io n s  o f  J u ly  7 th  th a t  th e  
f ir s t  t im e  y o u  s a w  M r . J a c o b  C a s te lb a u m  w a s  a f t e r  
s u it  w a s  s ta r t e d  o n  th e  P e t e r  B r e id t  c la im ?  A .  I  ^  
c o u ld n ’ t s a y  th a t , M r . * C a s te lb a u m , n o t  t r u t h fu l ly .
I  k n o w  th e  in s t r u m e n ts  w e re  n o t  e x e c u te d  in  m y  
o f fic e  f o r  th e  r e a s o n  th a t  y o u r  m o th e r  w a s  n o t  th e r e  
a n d  I  k n o w  t h a t  th e  $ 2 ,3 5 0  w a s  p a id  o v e r , b u t  
w h e th e r  i t  w a s  p a id  o v e r  t o  y o u  o r  t o  y o u r  fa th e r ,
I  c a n ’ t sa y . I  k n o w  th a t  wTh e n  th e  m o n e y  w a s  p a id  
o n e  o r  th e  o t h e r  w a s  in  th e  o ffic e  a n d  w e  w e r e  t a lk -
in g  a b o u t  i t  a n d  th e  o t h e r  c a m e  in  a b o u t  th e  t im e  
o f  th e  c lo s in g ,  o r  s h o r t ly  a fte r . W h a t  I  m e a n  b y  
th a t , i t  w a s  a t  th a t  t im e  o r  a  f e w  s e c o n d s  a fte r -

i l l

w a rd s . A s  I  r e m e m b e r , th e r e  w a s  s o m e  d is a r r a n g e -
m e n t  a b o u t  y o u r  fa t h e r  c o m in g  in  o n  th e  t r a in .

Q . Y o u  h e a r d  th e  t e s t im o n y  o f  M r . J a c o b  C a s te l -
b a u m  th a t  h e  w a s  n o t  th e r e  w h e n  th e  c h e c k  w a s  
p a s se d , th a t  is . w h e n  th e  le a s e  a n d  b i l l  o f  s a le  
w a s  tu r n e d  o v e r ?  A .  Y e s . s ir .

Q . A n d  s t i l l  v o u  s a y  th a t  h e  w a s  th e r e  d u r in g  
th a t  t im e ?  A . H e  w a s  th e r e  th a t  t im e , y es .

G . "NTow v o u  m a d e  s o m e  r e fe r e n c e — h a v e  y o u  g o t  
the le t t e r  o f  A u g u s t  21 s t  o f  th e  R u b s a m  & H o r r m a n n  _ 
B r e w in g  C o m p a n y — y o u  m a d e  s o m e  r e fe r e n c e  a b o u t
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m y  a n x ie t y  t o  g e t  th e  m o n e y  a n d  I  fe e l  t h a t  I  s h o u ld  
p la c e  s o m e th in g  o n  r e c o r d  t o  e x p la in  t h a t

( T h e  w itn e s s  is  h a n d e d  le t t e r  a n d  rea d s  
th e  s a m e .)

A .  W h a t  d o  y o u  w a n t  m e  t o  d o  w ith  t h is ?
Q . D o  y o u  o b je c t  t o  m y  o f fe r in g  i t  in  e v id e n c e ?  

A .  I  d o  n o t  s ee  th a t  i t  i s  m a te r ia l .
Q . I t  is  m a te r ia l .  Y o u  h a v e  m a d e  s ta te m e n ts  

th a t  w e  m a d e  e f fo r t s  t o  g e t  th is  m o n e y  s im p ly  w ith  
th e  in s in u a t io n  t h a t  w e  w e r e  th e r e  t o  g e t  som e-
t h in g  th a t  w e  w e r e  n o t  e n t i t le d  to . A .  I  d o n ’t  say  
th a t . I  d id n ’ t  in s in u a t e  th a t .

M r . C a s t e lb a u m : M r . B r o w n  h a s  te st ified  
^  t o  th a t .

T h e  C o u r t  i s  n o t  in te r e s te d  in  th e  p e rso n a l 
c o n t r o v e r s y  b e tw e e n  y o u  a n d  M r . B r o w n , b u t  
o n ly  in  le g a l  e v id e n ce .

M r . C a s t e lb a u m : D o  y o u  r u le  th a t  o u t ?  
T h e  C o u r t :  Y e s ,  s ir .

Q . A n d  d id  I  u n d e r s ta n d  y o u  c o r r e c t ly ,  M r. 
B r o w n , t o  s a y  th a t  I  a n d  m y  fa t h e r — y o u  d o n ’ t  k n o w  
w h o  r e c e iv e d  th e  c h e c k  f o r  $ 2 ,3 5 0  th a t  d a y — b u t  

3 0  u p o n  th e  r e c e ip t  o f  t h a t  c h e c k  w e  m a d e  a r ra n g e -
m e n ts  w ith  y o u  th a t  u p o n  r e c e ip t  o f  th a t  $ 2 ,3 5 0  w e  
w e r e  g o in g  to  p a y  t h e  e x c e s s , o r  a n y  e x ce s s , i f  th ere  
w a s  a n y , o n  th e  c h a t t e l  m o r t g a g e ?  A . Y o u  sa id  as  
T h a v e  t o ld  y o u  t h a t  y o u  c o u ld  a r r a n g e --------

B y  the C o u r t:

Q . A n s w e r  it . A .  Y e s ,  i f  i t  w e re  n e c e s s a r y ; yes, 
s ir .

40
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B y  M r . C a ste lb a u m :

Q . I f  i t  w e r e  n e c e s s a r y ?  A .  Y e s .
Q . I n  th e  fa c e  o f  th e  e x p r e s s  c o n t r a c t ?  A .  I n  

th e  fa c e  o f  e v e r y th in g  th a t  w a s  d o n e  in  t h e  o f f ic e  
a n d  t h a t  m o n e y  b e in g  t u r n e d  o v e r  t o  y o u .

Q . A n d  d id  y o u  fe e l  t h a t  th e  $ 9 0 0 — I  d o n ’ t  k n o w  10 
w h e th e r  I  a s k e d  y o u  t h is  q u e s t io n — b u t  w h e th e r  
th a t  $ 9 0 0  w a s  t o  b e  tu r n e d  o v e r  t o  M r . C a s te lb a u m  
o r  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?  A .  I  f e l t ,  
a c c o r d in g  t o  th e  a r r a n g e m e n t  th a t  y o u  a n d  y o u r  
fa t h e r  p r o m is e d , th a t  i f  th a t  m o n e y  w a s  t u r n e d  
o v e r  t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  t h a t  
w o u ld  s e t t le  it . Y o u  w a n te d  th e  m o n e y  a n d  I  
w o u ld n ’ t  g iv e  i t  t o  y o u .

M r . C a s t e lb a u m : T h a t  i s  w h a t  I  w a n t  t o  20 
p u t  in , th a t  l in e  o f  e v id e n c e . I  w a n te d  t o  
r e a d  i t  t o  y o u  a n d  h is  H o n o r  s a id  h e  w a s  
n o t  in te r e s te d  in  a n y  f e e l in g  b e tw e e n  M r. 
B r o w n  a n d  m y s e lf .

T h e  C o u r t :  B u t  y o u  h a v e  n o t  o f fe r e d  a n y -
th in g .

M r . C a s t e lb a u m : I  t h o u g h t  y o u  r e je c t e d  
it .

T h e  C o u r t :  I  d id  n o t  r e je c t  a n y th in g .
M r . C a s t e lb a u m : I  a s k e d  M r . B r o w n  i f  ^0 

h e  w o u ld  o b je c t  t o  th e  in t r o d u c t io n .
T h e  C o u r t : W h y  n o t  o f fe r  i t ?
M r . C a s t e lb a u m : I  o f fe r  in  e v id e n c e  a  l e t -

t e r  d a te d  A u g u s t  2 1 s t  a n d  a d d r e s s e d  t o  th e  
B u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  
f r o m  m e.

T h e  C o u r t :  F r o m  w h o m ?
M r . C a s te lb a u m  : F r o m  m e , w r it t e n  b y  m e, 

t o  w h ic h  le t t e r  M r . B r o w n  h a s  r e fe r r e d  in  
h is  t e s t im o n y . ¡0

T h e  C o u r t : I s  t h is  th e  le t t e r ?
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M r. B r o w n :  I  h a v e  n o t  r e a d  th e  le tte r .
, M r . C a s t e lb a u m : M y  u n d e r s ta n d in g  o f  th e  
t e s t im o n y  w a s  t h a t  M r . B r o w n  s a id  h e  re -
c e iv e d  th e  le t t e r  a t  th e  s a m e  t im e  f r o m  m e 
in  w h ic h  I  t r ie d  b y  e v e r y  m e a n s  t o  g e t  th a t  
$9 0 0 .

10 .
M r . B r o w n :  N o , s ir ,
T h e  C o u r t : H e  d id  n o t  s a y  th a t ,
M r . C a s t e lb a u m : I  w i l l  o f fe r  th is  le tte r , 

I  h a v e  s e rv e d  M r . B r o w n  w ith  a  n o t i c e  to  
p r o d u c e  a n d  M r . B r o w n  s a y s  h e  h a s  g o t  a 
c o p y .

T h e  C o u r t : D o  y o u  o b je c t  t o  th e  le t t e r ?
M r . B r o w n :  Y e s ,  s i r ;  o n  th e  g r o u n d  th a t  

i t  is  n o t  b e tw e e n  th e  p a r t ie s  in  t h is  case . 
W e  h a v e  n o  c o n t r o l  o v e r  th e  R u b s a m  & H o r r -2 0
m a n n  B r e w in g  C o m p a n y .

M r . C a s t e lb a u m : Y o u  a r e  th e  a g e n t  o f  th e  
R u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y .

T h e  C o u r t :  I  s u p p o s e  th e  o r ig in a l  c o u ld  
h a v e  b e e n  s u b p o e n a e d .

M r . C a s t e lb a u m : T h e  o r ig in a l  i s  in  M r. 
B r o w n ’ s  p o s s e s s io n  a n d  I  s e rv e d  h im  w ith  a  
n o t i c e  t o  p r o d u c e .

T h e  C o u r t :  T h e  o b je c t io n  w i l l  b e  su s -
ta in e d .

3 0
Q . W h e n  th e  m o r tg a g e  w a s  r e c e iv e d  b y  y o u  f o r  

c a n c e l la t io n  d o  y o u  k n o w  w h e th e r  I  h a d  k n o w le d g e  
o f  th a t  o r  n o t ?  A .  I  c a n ’ t  s a y  w h a t  k n o w le d g e  y o u  
h a d . I  k n o w  th a t  a f t e r  I  g o t  i t  y o u  g o t  k n o w le d g e  
o f  it .

Q . A f t e r  y o u  g o t  i t  I  g o t  k n o w le d g e  o f  i t ?  A , 
Y es , s ir .

M r. B r o w n :  T h a t  is  a l l  I  h a v e  n o w , i f  
th e  C o u r t  p le a s e .

40 D e f e n d a n t  Rests ,
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P l a in t if f 's Te s t imo n y  in  Re b u t t a l .

Jac o b Ca s t e l b a u m, r e c a l le d  f o r  p la in t i f f .

D irec t exam ination  b y  M r . C a stelb a u m :

Q . Y ou . h e a r d  M r . W o l f s o n  t e s t i fy  th a t  o n  J u ly  
th e  7 th  th a t  h e  h a d  n o  r e c o l le c t io n  o f  a  s ta te m e n t  10 
m a d e  b y  y o u  w ith  r e fe r e n c e  t o  th e  in t e r e s t  o n  th e  
c h a t t e l  m o r t g a g e ?  A .  Y e s .

Q . W i l l  y o u  t e l l  th e  C o u r t  a n d  ju r y  w h a t  c o n v e r -
s a t io n  t o o k  p la c e  a s  t o  t h a t ?

M r . B r o w n :  T h a t  i s  o b je c t e d  to . I  d o  
n o t  th in k  th e r e  w a s  p r o p e r  f o u n d a t io n  la id  
a n d  i t  i s  n o t  c o n t r a d ic t io n .

T h e  C o u r t :  B y  M r . W o l f s o n .  D o  y o u  h a v e  
t o  la y  a  f o u n d a t io n  f o r  i t ?  Y o u  d o  in  re - 20 
b u t ta l ,  I  s u p p o s e ?

M r. B r o w n :  A s  I  r e m e m b e r  th e  q u e s t io n  
i t  w a s  d e n ie d .

T h e  C o u r t :  W e l l ,  I  a m  h a v in g  s o  m u c h  
d i f f ic u lty ,  M r . B r o w n , t o  g e t  a t  w h a t  th e  
p a r t ie s  a r e  t e s t i f y in g  t o  in  th is  c a s e  th a t  I 
th in k  I  s h o u ld  a d m it  it .

M r . B r o w n : I t  w o u ld  n o t  b e  c o n t r a d ic t io n  
a c c o r d in g  t o  th e  fo r m  o f  th e  q u e s t io n .

T h e  C o u r t : N o , i t  i s  n o t  c o n t r a d ic t io n  in  ;j<) 
th a t  fo r m .

M r. C a s t e lb a u m : I  w i l l  w ith d r a w  th e  q u e s -
t io n .  f •

Q. D id  y o u  m a k e  a n y  s ta te m e n t  o n  J u ly  th e  7 th  
w ith  r e fe r e n c e  t o  th e  in te r e s t  o n  th e  P e t e r  B r e id t  
c h a t t e l  m o r t g a g e ?  A . Y e s ,  s ir .

Q . A n d  w h a t  w e r e  t h e y ?  A .  O n  J u l y  th e  7 th , 
in  th e  m o r n in g , I  w e n t  o v e r  t o  D a v id  W o l f s o n ’ s 
th a t  h e  s h o u ld  g o  w ith  m e  t o  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y  a n d  g e t  m y  m o n e y  w h a t  b e lo n g s  to

40
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m e. A n d  t h e n  W o l f  s o n  s a id  t o  m e  t h a t  t h e y  m a d e  
th e  a r r a n g e m e n t  w ith  t h e  K u h s a m  & H o r r m a n n  
B r e w in g  C o m p a n y — h e  c a l le d  th e  b r e w in g  c o m p a n y  
u p  o n  th e  p h o n e  a n d  ’m a d e  a r r a n g e m e n ts  t o  m e e t  
m e  a t  t h r e e  o ’ c lo c k  a t  .M r. B ro w n e s  o ffic e . I  s a y s  
t o  M r . W o l f s o n ,  “ I f  .y o u  c h a n g e  y o u r  b e e r  t o  .the 
K u b s a m  & H o r r m a n n  B r e w in g  C o m p a n y  y o u  w il l  
h a v e  t o  p a y  in t e r e s t  f o r  t h a t  m o r t g a g e  a n d  i f  y o u  
ta k e  th e  m o n e y  f r o m  -P e te r  B r e id t  th e r e  is  n o  i n -
te re s t . I f  y o u  c h a n g e  y o u r  b e e r  th e r e  w i l l  b e  in -
te r e s t ,”  I  e x p la in e d  th a t  t o  M r . W o l f s o n  a n d  h e  
s a y s  th e  I lu b s a m  &  .H o r r m a n n  C o m p a n y  w i l l  p a y  
it . A n d  w e  w a s  w a it in g  t i l l  th r e e  o ’ c lo c k  a n d  M r. 
Y o s s  d id n ’t  s h o w  u p . A n d  a t  n ig h t  a t  s e v e n  o ’ c lo c k  
w e  m et< at M r . B r o w n ’ s  o f f ic e  a n d  th e r e  w a s  a  q u es- 
t io n  ica m e  ¡b e fo r e  M r . B r o w n  a n d  I  s a id ,  “ I  a m  n o t  

* w i l l in g  t o  a c c e p t  m y  m o n e y .”  I  s a id  t o  M r . Y o s s  
I  w o u ld n ’t  a c c e p t  ¡the m o n e y , «the P e t e r  B r e id t  
B r e w in g  C o m p a n y  m ig h t  b e  d o in g  t w o  d if fe r e n t  

.g a m e s  -an d  -th at I  w o u ld  r a th e r  g o  t o  P e t e r  B r e id t  
a n d  g e t  .m y  m o n e y  w ith o u t  a n y  f o o l in g .

Q . A n d  y o u  m a d e  a n  O b je c t io n  t o  t a k in g  y o u r  
m o n e y  a t  t h e ir  p la c e ?  A .  A t  t h e ir  p la c e  ; y e s ,  s ir , 
t o  M r . Y o s s  a n d  th e  K u b s a m  & H o r r m a n n  B r e w in g  

(C om p an y .
M r . B r o w n : -I d b je d t  t o  i t  a s  n o t  r e b u tta l.  

u" <! M r . C a s t e lb a u m : I  d o n ’ t  k n o w  w h e t h e r  it
w a s  a  s ta te m e n t  a s  t o  in te r e s t .

T h e  C o u r t : T h e  q u e s t io n  is  w h e th e r  i t  w a s  
m a d e  a s  t o  in te r e s t .  I f  i t  w a s  m a d e  a s  t o  
in t e r e s t  i t  is  r e b u t t a l ,  I  p r e s u m e .

Q . W a s  th e r e  any o th e r  c o n v e r s a t io n  aB t o  i n -

t e r e s t ?  A .  Y e s ,  s i r .
Q . E x c e p t  w h a t  y o u  h a v e  s a id  th a t  n ig h t ?  A . 

Y e s ,  s i r ; a t  th a t  t im e  th e r e  w a s  a  c o n v e r s a t io n  th a t  
i b  D a v id  W o l f s o n  w a s  t o  p a y  t h e  in te r e s t  t o  t h e
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P e t e r  B r e id t  B r e w in g  C o m p a n y  w ith  t h a t  n n m g y , 
$ 8 0 0  .o r  $ 9 0 0 .

Q . A n d  w a s  th a t  th e  r e a s o n  y o n  g o t  th e  s ta te -
m e n t  f r o m  ¿ h e  P e t e r  B r e id t  B r e w in g  C o m p a n y ?

(O b je c t e d  t o  a s  n o t  r e b u t ta l .  O b je c t i o n  
o v e r r u le d . )

A ,  Y e s ,  a ir .
Q . N o w  w e r e  y o u  p r e s e n t  in  M r . B r o w n ’«  'jofffaae 

w h e n  a r r a n g e m e n ts  w e re  m a d e  d o  p a y  th e  c h a t t e l  
m o r t g a g e ?  A .  Y e s ,  s ir .

Q . A n d  d id  y o u  h a v e  a n y  c o n v e r s a t io n  o n  th a t  
d a y  w i t h  M t . W o l f s o n  a s  t o  “th e  p a y m e n t  o f  in t e r -
e s t ?  A .  Y e s ,  s ir .

Q . S t a t e  b r ie f ly  w h a t  th e  c o n v e r s a t io n  w a s .  A . 
H e  s a id  th a t  h e  w i l l --------

M r . B r o w n : I  O b ject , th a t  h e  w e n t  i n t o  i t  
o n  d ir e c t  e x a m in a t io n . H e  d id n ’ t  .k n o w  -a n y -
t h in g  a b o u t  i t  in  t h e  b e g in n in g .

T h e  C o u r t  : M a y b e  h e  h a s  h a d  b i s  rrecol- 
l e c t io n  r e fr e s h e d .

M r . B r o w n : T i e  h a s  b a d  b i s  c h a n ce .
(O b je c t io n  s u s ta in e d .)
(O b je c t io n  n o t e d  f o r  p la in t i f f  a s  g r o u n d  

o f  a p p e a l . )

Q . H e  w a s  t o  p a y  th e  m o r tg a g e  w ith  in te r e s t . 
W h e n  d id  y o n  h a r e  t h i s  c o n v e r s a t io n ?  A . O n  t h e  
7 th  d a y .

Q . W h e n ?  A .  T o  b e  p a id  T o r  t h e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  o f  $ 9 0 0 .

0 .  W h e r e  d id  y o u  h a v e  th is  c o n v e r s a t io n ?  A .  
i n  M r . B r o w n ’ s o ffice .
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B y  th e C o u r t :

Q , W a s  t h a t  th e  t im e  y o u  r e c e iv e d  th e  $ 2 ,3 5 0 ?  
A .  I  d id n ’ t  r e c e iv e  th e  m o n e y .

Q . W h e n  w a s  t h is ?  A .  T h e  7 th  o f  N o v e m b e r  
s o m e  t im e . I  d o n ’ t  r e m e m b e r  e x a c t ly  th e  d a te .

10
B y  M r. C a stelb a n m :

Q . W h a t  h a p p e n e d  o n  th e  7 th  o f  N o v e m b e r ?  A . 
W e  w e n t  t o  M r . B r o w n ’s.

Q . T h a t  is , t o  s e t t le  u p  w ith  th e  P e t e r  B r e id t  

B r e w in g  C o m p a n y ?

T h e  C o u r t : A r e  y o u  g o in g  o v e r  t h is  a g a in ?  
T h e  W it n e s s :  T h is  wra s  o n  th e  7 th  o f  N o -

v e m b e r .
2 0  T h e  C o u r t : I  see. P r o c e e d .

Q . A n d  d id  y o u  h a v e  a  c o n v e r s a t io n  w ith  M r. 
W o l f s o n  a f t e r  h is  le a v in g  th e  o f f ic e ?  A . Y e s ,  s ir .

Q . A n d  w h a t  w a s  th e  c o n v e r s a t io n ?  A .  H e  s a id  
h e  w a s  g o in g  t o  see  J o h n  C o l l in s  a n d  J o h n  C o l l in s  
w o u ld  n o t  c h a r g e  h im  in te r e s t .

Q . A n d  w h o  w a s  J o h n  C o l l in s ?  A .  T h e  s u p e r in -
t e n d e n t  o f  th e  b r e w e r y . H e  w o u ld n ’ t  c h a r g e  h im  
a n y  in te r e s t  b e c a u s e  h e  w a s  u s in g  h is  b eer .

3 0
C ross-exam ination  b y  M r . B r o w n :

Q . A n d  i s n ’ t  i t  a  f a c t  th a t  y o u  h a v e  s ig n e d  an  
a f f id a v it  o r  s w o r n  in  th e  C o u r t  o f  C h a n c e r y , th a t  
y o u  s a id  y o u  d e s t r o y e d  y o u r  a c c o u n t s  w ith  M r . 
W ro l f s o n  b e c a u s e  o f  th e  s ta te m e n t  th a t  th e  P e te r  
B r e id t  B r e w in g  C o m p a n y  g a v e  y o u ?  A . I  s e tt le d  
w ith  m y  s id e  b u t  n o t  f o r  th e  P e t e r  B r e id t  B r e w -

in g  C o m p a n y .
Q . T h a t  i s  w h a t  I  s a y , y o u  s e t t le d  w ith  C a ste l
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b a u m  a n d  m y s e l f ,  r e ly in g  o n  th e  s ta te m e n t  th a t  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  g a v e  t o  y o u ?

M r. C a s t e lb a u m : H e  d id n ’ t  s a y  th a t .

A .  I  s e t t le d  m y  s id e . I  h a d  m y  $ 2 ,3 5 0  a n d  g o t  i t  

a l l  s e tt le d . . „
T h e  C o u r t :  I  d o n ’ t  k n o w  w h a t  y o u  s a id  

th en .

A . I  s a y  I  s e t t le d  m y  s id e . I  w a s  e n t i t le d  t o  g e t  
$ 2 ,3 5 0  a n d  I  g o t  m y  m o n e y  a n d  I  s e tt le d .

Q.. A n d  d o n ’ t  y o u  s a y  t h is  in  y o u r  a f f id a v it :  
“ D e p o n e n t  fu r t h e r  sa y s , th a t  th e  d e p o n e n t  h a s  f u l ly  
s a t is f ie d  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  in  s u c h  
s a id  a n s w e r  a n d  d e p o n e n t  h a s  a l le g e d  th a t  th e  s a id  
n o t e  o f  $ 9 0 0  w a s  s e c u r e d  b y  a  c h a t t e l  m o r tg a g e , th e  
a s s ig n m e n t  o f  w h ic h  s a id  p la in t i f f  i s  e n t i t le d  t o  *_>() 
u p o n  th e  p a y m e n t  o f  th e  $ 9 0 0  a n d  i t  is  fu r th e r  a l -
le g e d  th a t  h e  o f fe r e d  th e  s a id  b r e w e r  in  u s u a l  s e t -
t le m e n t  o f  th e  a m o u n t  d u e  f o r  a  le s s  a m o u n t  th a n  
t h a t  n o w  c la im e d  in  r e le a s e  o f  w h ic h  th e  c o m p la in -
a n t  a d ju s t e d  h is  s a id  a c c o u n t s  w ith  th e  s a id  D a v id  
W o l f  s o n --------  A .  I  d o n ’ t r e m e m b e r  th a t .

Q . A n d  d id  y o u  n o t  s w e a r  t o  th a t  a f f id a v it  w h ich  
w a s  d r a w n  a n d  w h ic h  y o u  s ig n e d ?  A .  M y  so n  m a d e  
th e  a ffid a v it .

Q . D id  y o u  s w e a r  t o  th a t  a n d  s ig n  i t ?  A .  Y e s ,  ;$o 
s ir .

O . A n d  i s  i t  a f a c t  th a t  w h e n  th e  P e t e r  B r e id t  
TCrewin<r C o m p a n y  s e n t  in  a  s ta te m e n t  th a t  y o u  r e -
l ie d  on  th a t  s ta te m e n t  a n d  s e tt le d  v o u r  a c c o u n t  w ith  
D a v id  W o l f s o n  a c c o r d in g lv ?  A .  N o , s ir .

R ed irect exam ination  b y  M r. B r o w n :

Q . W i l l  y o u  e x p la in  w h a t  y o u  m e a n t  w h e n  y o u  
s a id  y o u  s e t t le d  th a t  th in g , th a t  p a r t  o f  i t ?

40
(O b je c t e d  to . O b je c t io n  s u s t a in e d .)
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Q . W h a t  d o  y o u  m e a n  b y  th a t , a d ju s t e d  y o u r  
a c c o u n t ?  A .  I  w a s  s u p p o s e d  t o  g e t  $ 2 ,3 5 0 .

Har ry  Ca s t e l b a u m, recalled for defendant.

M r. C a s te lb a u m  : I  ju s t  w is h  t o  s ta te  a s  t o  
w h a t  th e  t r a n s a c t io n  a s  t o  t h a t  le t t e r  w a s , 
t h a t  c o m m u n ic a t io n .  I  c o m m u n ic a t e d  w ith  
M r . B r o w n  in  r e fe r e n c e  t o  th e  $ 9 0 0  a n d  th e  
c o m m u n ic a t io n  w a s  t o  th e  e f fe c t --------

M r . B r o w n  : I  o b je c t  t h a t  th e  c o m m u n ic a -
t io n  i s  th e  b e s t  e v id e n c e .

M r . C a s te lb a u m  : M r . B r o w n  te s t i f ie d  a s  t o  
20 w h a t  d id  o c c u r  in  h is  t e s t im o n y .

T h e  C o u r t :  B u t  y o u  a r e  s t a r t in g  t o  te ll  
th e  e f fe c t  o f  th e  le t te r .  W h e r e  is  th e  le t -
t e r ?

M r . B r o w n  : T h e  le t t e r  is  in  e v id e n c e , a b o u t  
th e  $ 9 0 0 .

M r . C a s te lb a u m  : I  a m  s p e a k in g  o f  th e  
s ta te m e n t  th a t  I  c o m m u n ic a t e d  w ith  y o u  in  
r e fe r e n c e  t o  th e  $ 9 0 0 .

T h e  C o u r t :  Y o u  m a y  d e n y  th a t  i f  th a t  is  
3 0  n o t  so .

M r . C a s t e lb a u m : I  w is h  t o  d e n y  th a t , i f  
y o u r  H o n o r  p le a s e .

T h e  C o u r t  : I f  y o u  c a n  d o  s o  in  a le g a l w a y . 
Y o u  c a n n o t  d o  s o  b y  r e c i t in g  th e  c o n t e n t s  o f  
a  w r it t e n  d o c u m e n t  w h ic h  i s  n o t  in  e v id e n ce .

M r . C a s te lb a u m  : A t  th e  t im e  th is  c o n v e r -
s a t io n  t o o k  p la c e  w a s  s h o r t ly  b e fo r e  I  in s t i -
tu te d  th e  c h a n c e r y  s u it  a g a in s t  D a v id  W o l f -  
s o n , o r  W o l f s o n  a n d  th e  P e t e r  B r e id t  B r e w -

e d  i n g  C o m p a n y . P r i o r  t o  th e  in s t i tu t io n  o f
t h is  s u it  I  e n d e a v o r e d  t o  h a v e  t h is  m o n e y  de
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p o s it e d  w ith  m e  s o  t h a t  I  w o u ld  n o t  h a v e  
t o  s u e  a n d  R u b s a m  & H o r r m a n n  B r e w in g  
C o m p a n y  t o  m a k e  th e m  tu r n  o v e r  th e  $ 9 0 0 . 
T h a t  i s  w h a t  s ta te m e n t  I  m e a n t .

B y  th e C o u r t :

Q . Y o u  m a d e  th a t  s ta te m e n t  t o  w h o m ?  A . T o  
M r . B r o w n  a n d  t o  th e  R u b s a m  & H o r r m a n n  B r e w -
in g  C o m p a n y , o v e r  th e  te le p h o n e , a n d  a c c o m p a n ie d  
th e  s ta te m e n t  w ith  a  c o m m u n ic a t io n .

M r . B r o w n :  T h e r e  is  n o  le t t e r  t o  th a t  e f -
fe c t .

M r . C a s t e lb a u m : T h e r e  w a s  a  t e le p h o n e  
c o n v e r s a t io n  t o  th a t  e f fe c t .

T h e  C o u r t :  A n d  d o  y o u  w a n t  t o  d e n y  
'th a t , M r . B r o w n ?

M r. B r o w n : Y e s ,  s ir .
M r . B r o w n : I  w a n t  t o  o f fe r  p a r a g r a p h  10 

o f  M r . C a s t e lb a u m 's  c o m p la in t .
T h e  C o u r t  : H e  a d m it t e d  it . T h a t  c lo s e s  

th e  c a s e ?
M r . B r o w n :  Y e s .

Rec ess  Til l  1.45 P. M.

(T r ia l  o f  Ca u s e  Re su me d  a t  1.45 P. M.)

M otion fo r  D irection .

M r. C a s t e lb a u m : A t  th is  t im e  I  d e s ir e  t o  m o v e  
f o r  th e  d ir e c t io n  o f  a  v e r d ic t  in  f a v o r  o f  th e  p la in -  
t i f f  a n d  a g a in s t  th e  d e fe n d a n t  f o r  th e  s u m  o f  
$ 3 5 4 ;7 6 , b e in g  th e  a m o u n t  d u e  t o  b e  p a id  b y  th e  
p la in t i f f .  N o w  w e  h a v e  h a d  q u it e  a  l o t  o f  e v id e n c e
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a n d  a  l o t  o f  c h a ff ,  a n d  I  s u p p o s e  i s  p a r t ly  m y  fa u lt ,  
b u t  th é  c a s e  i s  n o t  v e r y  c o m p l ic a t e d  a n d  i t  r e s u lts  
in  t h is  : th e  p la in t i f f ’ s  c a s e  is  th a t  th e  d e fe n d a n t  a s -
s u m e d  th e  p a y m e n t  o f  th e  m o r tg a g e , t h a t  is , a s su m -
in g  th a t  th e  a s s ig n m e n t  c a r r ie d  w ith  i t  th e  p a y m e n t  

jQ  o f  in te r e s t , a n d  i t  i s  a d m it t e d  th a t  p a r t  o f  th a t, in -
te r e s t  w a s  n o t  t o  b e  p a id  b y  u s ;  t h a t  th e  p la in t i f f  
w a s  f o r c e d  t o  p a y  t h a t  in te r e s t ,  a n d  f o r  th a t  h e  
su es . N o w  th e  o n ly  q u e s t io n  n o w  i s  h a s  th e  d e -
fe n d a n t  se t  u p  a  g o o d  d e fe n c e  in  la w ?  T h a t  is  th e  
q u e s t io n  t o  be d e c id e d . N o w  m y  le a r n e d  f r ie n d  
h a s  p u t  in  th e  la w  o f  e v id e n c e  a n d  h is  d e fe n c e  
se e m s  t o  b e  s o le ly  u p o n  th e  q u e s t io n  o f  a c c o r d  a n d  
s a t is fa c t io n ,  t h a t  is , i t  s e e m s  t o  b e  u p o n  th e  q u e s -
t io n  o f  a c c o r d  a n d  s a t is fa c t io n .  N o w  I  c o n t e n d  th a t

^  % a c c o r d  a n d  s a t is fa c t io n  i s  n o t  a  p r i o r  d e fe n c e  in  
20

th is  c a s e  e v e n  i f  i t  i s  p r o v e d , f o r  t h is  r e a s o n , th a t  
a n  a c c o r d  a n d  s a t is fa c t io n  i s  n o t  a  g o o d  d e fe n c e  
in  th is  ca se .

( M r . B r o w n  a r g u e s  a n d  c i t e s  a u th o r it ie s .  )
W h a t  o c c u r r e d  a n d  w h a t  i s  p r o v e d  b y  th e  d e fe n ce  

i s  th is  : t h a t  th e  d e fe n d a n t  a s s u m e d  th e  p a y m e n t  o f  
th is  m o r tg a g e ,  t h a t  h e  d id  n o t  p a y  i t  a n d  th a t  th e  
o r ig in a l  o b l ig o r  w a s  s u e d  a n d  u p o n  th e  in s t itu t io n  
o f  t h is  s u it  h e  n o t i f ie d  th e  d e fe n d a n t .  N o w  th e  
la w  is  w e ll  s e t t le d  a s  t o  p r in c ip a l  a n d  s u r e ty  th a t  
w h e r e  th e  s u r e ty  is  s u e d  u p o n  a n  o b l ig a t io n ,  o r  h is  
p r in c ip a l ,  th a t  u p o n  n o t i f i c a t io n  o f  th e  p r in c ip a l ,  
e v e n  th o u g h  th e  p r in c ip a l  i s  n o t  j o in e d  in  th e  su it , 
th a t  th a t  ju d g m e n t  b in d s  th e  p r in c ip a l .  T h a t , I  
th in k , i s  w e l l  s e t t le d . N o w  th e  s itu a t io n  c o m e s  th a t  
ju d g m e n t  w a s  r e n d e r e d  b e tw e e n  th e  p la in t i f f  a n d  
d e fe n d a n t  f o r  th e  a m o u n t  o f  $ 1 ,1 9 8  a n d  s o m e  cen ts . 
T h e  s u r e ty  th e n  a p p r o a c h e s  th e  p r in c ip a l  a n d  h is  
a g e n ts  a n d  s a y s , “ Y o u  p a y  o v e r ” — ev en  a s s u m in g  
th a t  e v e r y th in g  th e y  s a id  is  t r u e — “ y o u  p a y  o v e r
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t o  th e  c o - .c re d ito r s , t l ie  p r in c ip a l  a n d  th e  su rety *  
w h a te v e r  fu n d s  th e r e  a r e  in  y o u r  h a n d s  a n d  I  w i l l  
m a k e  a  p a r t ia l  p a y m e n t  o f  th e  b a la n c e .”  N o w  th e r e  
i s  n o  e v id e n c e  t h a t  th e  p a y m e n t  w a s  m a d e  t o  th e  
p r in c ip a l  a n d  th e  s u r e ty , n o r  i s  th e r e  a n y  e v id e n c e  
th a t  th e  p a y m e n t  t o  th e  P e t e r  B r e id t  B r e w in g  
C o m p a n y  w a s  a n  a g e n t  n r  s u r e ty  o f  th e  p r e s e n t  
c la im a n t ,  a n d  i t  i s  u p  t o  th e m  a s  c o -c la im a n ts ,  a n d  
h e  m u s t  e s ta b lis h  t h a t  i n  a n  a c c o r d  a n d  s a t is fa c -
t io n . T h e r e  w a s  n o  p a y m e n t  t o  th e  p r e s e n t  p la in -
t i f f  a n d  n o  s a t is fa c t io n  o f  a n y  d e b t  o f  D a v id  W o l f -  
s o n  a n d  th e  le g a l  l i a b i l i t y  c a n n o t  b e  ch a n g e d . A n d  
t h e r e fo r e  I  c o n t e n d  o n  th a t  g r o u n d  t h a t  th e  r e la -
t io n s h ip  b e tw e e n  t h e  p la in t i f f  a n d  d e fe n d a n t  w e r e  
p r in c ip a l  a n d  s u r e ty  a n d  n o t  d e b t o r  a n d  c r e d it o r .

(M r .  B r o w n  c o n t in u e s  a r g u m e n t  a n d  s a y s : )
A r jd  I th in k  t h e r e  is  a n o th e r  s t r o n g  p o in t ,  a n d  

t h a t  i s  th a t  M r . C a s te l ’b a u m  s a y s  in  h is  a f f id a v it—  
a l t h o u g h  he m a y  n o t  k n o w  i t ,  h e  h a d  th e  s u b je c t  
u p  in  c o u r t  w ith  t h is  m a n — in  v ie w  o f  h is  s ta te m e n t  
b e fo r e  th e  s u it  w a s  s ta r t e d — i t  i s  in  w r i t in g  a n d  
s w o r n  to  b y  h im  i n  th e  f o r m  o f  an  a f f id a v it— b u t  
h e  s w o r e  th a t  h e  h a d  a c t u a l ly  a d ju s t e d  h is  a c -
c o u n ts ,  h e  s a id  h e  w a s  a w a r e  o f  t h e  m o n e v  th a t  w a s  
le f t  th e r e  a n d  h e  r e l ie d  o n  th e  -m on ey  o f  th e  R u b -  
sa m  & H o r r m a n n  B r e w in g  C o m p a n y  t o  c a r r y  th is  
t h in g  in t o  e f fe c t .  B e c a u s e  t h e  t e s t im o n y  s h o w s  he 
h a d  n o  fa i t h  a t  a l l  in  W o l f s o n ,  th a t  h e  knew ’ th a t  
W o l f s o n  c o u ld  n o t  d o  a n y th in g .

T h e  C o u r t : W h a t  d o  y o u  w a n t  t o  s a y  a b o u t  th e  
o t h e r  p o i n t ?

M r . B r o w n : T h a t  th e  p a y m e n t  o f  t h e  p r in c ip a l  
c a r r ie d  w ith  i t  in t e r e s t  a n d  t h a t  M r . C a s te lb a u m  
in  th is  ca s e , e v en  th o u  ah h e  w a s  n o t  o b lig e d  t o  n a v  
int-orest. i f  h e  a c c e n te d  th e  p r in c ip a l  a n d  w>as sat-
is fie d  w ith  t h a t  a s  b e in g  p a y m e n t  h e  is  b o u n d  b v  if .

T h e  C o u r t :  I  c a n n o t  see  th e  s l ig h te s t  t e s t im o n y
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th a t  M r . C a s te lb a u m  e v e r  w a s  u n d e r  th e  a g re e m e n t  
t o  a c c e p t  th e  $ 9 0 0  o r  th a t  h e  e v e r  d id  a c c e p t  th e  
$ 9 0 0 . T h a t  w a s  n o t  th e  a g re e m e n t . T h e  a g re e m e n t  
b e tw e e n  th e  p a r t ie s  w a s  th a t  th e  m o r tg a g e  w a s  t o  
b e  a s s u m e d  b y  th e  d e fe n d a n t  W o l f s o n ,  n o t  th a t  i t  

IQ  w a s  t o  b e  p a id  b y  M r . C a s te lb a u m . N o w  i f  h e  ch o s e  
t o  p a y  $ 9 0 0  o n  a c c o u n t  th e n  th e r e  i s  n o  p r o o f  in  th e  
c a s e  th a t  i t  w a s  a c c e p te d  b y  th e  P e t e r  B r e id t  B r e w -
in g  C o m p a n y  a s  p a y m e n t  o f  p r in c ip a l  e x c lu s iv e  
o f  in te r e s t  a n d  th e r e  i s  n o  s u c h  s u g g e s t io n  a s  th a t  
in  th e  ca se .

(M r .  B r o w n  c o n t in u e s  a r g u m e n t  a n d  M r . C a s te l-
b a u m  r e p l ie s . )

T h e  C o u r t :  I  th in k  p e r h a p s  th e r e  is  s o m e  e v i-
d e n c e  in  th e  c a s e  th a t  w o u ld  m a k e  i t  a  q u e s t io n  

20 ^  JU1T  b e s id e s  w h e th e r  o r  n o t  th e re  h a s  been  
a n  a c c o r d  a n d  s a t is fa c t io n .  I t  m a y  be  s l ig h t ,  b u t  
i f  th e re  b e  a n y  e v id e n c e  I  a s s u m e  th a t  th e  C o u r t  
h a s  n o  r ig h t  t o  d e c id e  i t  a s  a m a t te r  o f  la w  a n d  
w ith d r a w  i t  f r o m  th e  c o n s id e r a t io n  o f  th e  ju r y .  
T h e  m o t io n  f o r  th e  d ir e c t io n  o f  a  v e r d ic t  f o r  th e  
d e fe n d a n t  w i l l  b e  d e n ie d  a n d  a n  e x c e p t io n  t o  th a t  
w i l l  b e  n o te d .

( O b je c t io n  n o te d  f o r  d e fe n d a n t  a s  g r o u n d  o f  a p -
p e a l . )

ikj(J T h e  C o u r t :  N o w , g e n t le m e n , in  th e  a r g u m e n t  y o u  
s h o u ld  c o n f in e  y o u r s e lv e s  t o  th e  q u e s t io n  o f  w h e th e r  
th e r e  h a s  b e e n  a n  a c c o r d  a n d  s a t is fa c t io n .  T h e  
o t h e r  m a t te r s  I  h a v e  d e c id e d , a s  I  c o n s id e r  th e  s itu a -
t io n  a  m a t te r  o f  la w . J u s t i c e  Pa r k e r  h a v in g  a lr e a d y  
d e c id e d  in  th e  c a s e  th a t  th e  a s s u m p t io n  o f  th e  m o r t -
g a g e  c a r r ie s  w ith  i t  b y  im p l i c a t io n  o f  la w  th e  a s -
s u m p t io n  o f  p a y m e n t  b y  th e  d e fe n d a n t  o f  th e  in  
te r e s t  b o th  a c c r u e d  a n d  a c c r u in g  th e r e o n . S o  that 
m a t te r  h a s  b een  d e c id e d  a s  a m a t te r  o f  la w  by  
J u s t i c e  Pa r k e r , a n d  t h e r e fo r e  th e  o n ly  q u e s t io n
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w h ich  th is  ju r y  n e e d  c o n s id e r  is  th e  m a t te r  o f  
w h e th e r  o r  n o t  th e r e  w a s  a n  a c c o r d  a n d  s a t is fa c -
t io n .

Charge of the Court.

G e n t le m e n , th e  f a c t s  w h ic h  th e  p la in t i f f  in  th is  
c a s e  r e l ie s  u p o n  t o  m a k e  h is  c a s e  a r e  p r a c t i c a l ly  
u n d is p u te d . I t  a p p e a r s  b e y o n d  d is p u t e  t h a t  b y  th e  
a g r e e m e n t  d a te d  th e  2 7 th  d a y  o f  D e c e m b e r , 1915 , 
b u t  w h ic h  w a s  n o t  e x e c u te d  u n t i l  s o m e t im e  in  th e  
m id d le  o f  1 9 1 6 , th e  p la in t i f f  a g r e e d  t o  s e ll  a s a lo o n  
b u s in e s s  a t  P e r t h  A m b o y  t o  th e  d e fe n d a n t ,  D a v id  
W o l f s o n ,  u p o n  th e se  t e r m s :  “ T h a t  th e  s a id  p a r t y  
o f  th e  f ir s t  p a r t  f o r  a n d  in  c o n s id e r a t io n  o f  th e  su m  
o f  t w e n ty -f iv e  h u n d r e d  d o l la r s  t o  b e  p a id  in  th e  
m a n n e r  h e r e in a f t e r  se t f o r t h  d o e s  h e r e b y  a g r e e  t o  
s e ll  t o  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  h is  h e ir s  a n d  
a s s ig n s , th e  s a lo o n  b u s in e s s  n o w  b e lo n g in g  t o  th e  
s a id  p a r t y  o f  th e  f ir s t  p a r t ,  s i tu a te  a t  N o . 3 5 1  P r o s -
p e c t  S tr e e t , P e r t h  'A m b o y ,  t o g e t h e r  w ith  a l l  th e  
s t o c k  o f  l iq u o r ,  b e e r s  a n d  c ig a r s  w h ic h  a r e  n o w  
th e r e in , a ls o  in c lu d in g  th e  f ix t u r e s  w h ic h  a re  n o w  
a  p a r t  o f  s a id  b u s in e s s , th e  a b o v e  f ix tu r e s  b e in g  
s u b je c t  t o  a  m o r tg a g e ” — a n d  th a t  i s  th e  im p o r t a n t  
p a r t — “ th e  a b o v e  f ix t u r e s  b e in g  s u b je c t  t o  a  m o r t -
g a g e  o f  n in e  h u n d r e d  a n d  f i f t y  d o l la r s ” — w h ic h  i t  i s  
n o w  a d m it t e d  w a s  n in e  h u n d r e d  d o l la r s  in s te a d  o f  
n in e  h u n d r e d  a n d  f i f t y  d o l la r s — “ n o w  h e ld  b y  th e  
P e t e r  R r e id t  B r e w e r y ,  w h ic h  s a id  p a r t y  o f  th e  
s e c o n d  p a r t  a g re e s  t o  a s s u m e  in  a d d i t io n  t o  th e  c o n -
s id e r a t io n  a b o v e  n a m e d .”

I t  i s  a d m it t e d  th a t  W o l f s o n  e n te r e d  in t o  th e  b u s -
in e s s  o f  th is  s a lo o n ,  t h a t  h e  p a id  t o  th e  p la in t i f f  
$ 2 ,5 0 0 , a n d  th a t  h e  p a id  u p o n  t h is  c h a t t e l  m o r tg a g e ' ^
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$ 9 0 0 . I t  i s  n o t  d is p u t e d  t h a t  th e  p la in t i f f  in  t h k  
.ease w a s  o b l ig e d  t o  p a y  a n d  d id  p a y  u p o n  th is  c h a t -
t e l  m o r tg a g e  $ 3 5 4 .7 6  m o r e  th a n  th e  $ 9 0 0  in  l iq u id a -
t io n  o f  t h is  c h a t t e l  m o r tg a g e , a n d  i t  is  th is  su m  o f  
$ 3 5 4 .7 6  w h ic h  th e  p la in t i f f  se e k s  t o  r e c o v e r  in  th is  

IQ s u it ,  t o g e t h e r  w ith  in t e r e s t  f r o m  N o v e m b e r  23, 
1916 , t o  th is  8th  d a y  o f  J u n e , 1 9 1 7 , a t  s ix  p e r  cen t .

N o w  a l l  o f  th is  i s  u n d is p u te d , a n d  th o s e  fa c t s  
s ta n d in g  a lo n e  a r e  s u ff ic ie n t  t o  e n t i t le  th e  p la in t i f f  
t o  r e c o v e r .

T h e  d e fe n d a n t  h a s  s o u g h t  t o  c o m b a t  th e  p la in -
t i f f ’s  c a s e  b y  a l le g in g  th a t  th e  a g r e e m e n t  d o e s  n o t  
s ta te  th e  t r u e  a g re e m e n t  b e tw e e n  th e  p a r t i e s ; th a t  
th e re  w a s  a n  a g r e e m e n t  a t  th e  t im e  t h is  c o n t r a c t  
w a s  e x e c u te d , t h a t  th e  p la in t i f f  w a s  t o  p a y  th e  in - 
t e r e s t  u p o n  th is  m o r tg a g e , i f  th e r e  w a s  a n y  in te re s t  
u p o n  it , a n d  th a t  th e  d e fe n d a n t  w a s  n o t  t o  p a y  th is  
in te r e s t .  B u t ,  g e n t le m e n , y o u  see  w h a t  a  d a n g e ro u s  
p r e c e d e n t  th a t  w o u ld  b e , w h e n  p e o p le  e n te r  in t o  a 
s o le m n  w r it t e n  a g re e m e n t  a n d  h a v e  s ig n e d  i t  an d  
i t  h a s  b e e n  e x e c u te d , th a t  is , i t  h a s  b e e n  s ig n e d  by  
o n e  o f  th e  p a r t ie s ,  f o r  h im  t o  ta k e  p o s s e s s io n  o f  th e  
p r o p e r t y  a n d  d e p r iv e  th e  o th e r  p a r t y  o f  w h a t  h e  
p r e v io u s ly  h a d , a n d  t o  s a y  th a t  t h a t  s o le m n  a g re e -
m e n t  w h ic h  h a «  b e e n  s ig n e d  b e tw e e n  th e  t w o  p a r t ie s  
w a s  n o t  th e  a g re e m e n t , b u t  th a t  is  s o m e th in g  else . 
I t  w o u ld  m e a n  t h a t  w r it t e n  a g re e m e n ts  d o  n o t  
a m o u n t  t o  v e r y  m u c h  a n d  t h a t  p e o p le ,  n o tw ith -
s ta n d in g  t h e ir  s ig n a tu r e s  t o  a  w r i t t e n  a g re e m e n t , 
m ig h t  c o m e  in t o  c o u r t  a f t e r w a r d s  a n d  s a y  th a t  
s o m e th in g  e ls e  w a s  th e  a g re e m e n t  b e s id e s  w h a t  is  
w r it t e n  d o w n . A n d  t h e r e fo r e  in  a  r e c e n t  case , 
w h ic h  i s  o n  th e  s u b je c t  o f  o n e  o f  th e  d e fe n c e s  in  th is  
ea se , th e  c o u r t  s a y s  t h a t  p a r t i c u la r  e v id e n ce , o ra l 
e v id e n c e , is  in a d m is s ib le  t o  s h o w  th a t  t> e  p a r t ie s  
a t  th e  t im e  a g re e d  t o  s o m e th in g  e ls e  th a t  e n la rg e s40
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o r  m o d if ie s  th e  c o n t r a c t  th e y  h a v e  w r it te n . I t  m a y  
h a v e  b e e n  f o o l i s h  t o  h a v e  e n te r e d  in t o  s u ch  a  c o n -
t r a c t — w ith  th a t  y o u  a r e  n o t  c o n c e r n e d  a t  a l l— b u t  
t h a t  is  th e  a g r e e m e n t  in t o  w h ic h  th e y  h a v e  e n te re d . 
A n d  i t  m a y  b e  t h a t  th e  d e fe n d a n t  d id  n o t  u n d e r -
s ta n d  th e  c o n t r a c t ,  d id  n o t  u n d e r s ta n d  th e  e f fe c t  o f  
w h a t  h e  s ig n e d . B u t  th e  p r e s u m p t io n  o f  th e  la w  is  
t h a t  e v e r y  p e r s o n  i s  p r e s u m e d  t o  k n o w  th e  la w . I f  
t h a t  w e r e  n o t  s o  a  p e r s o n  c o u ld  alw  a y s  c o m e  in t o  
c o u r t ,  a f t e r  h a v in g  s ig n e d  h is  n a m e  t o  a  s o le m n  
a g re e m e n t , a n d  s a y , “ I  d id  n o t  u n d e r s ta n d  w h a t  I  
w a s  s ig n in g .”  Y o u  c a n  s e e  th a t  w o u ld  n o t  d o . I t  
w o u ld  n o t  d o  t o  p e r m it  p e o p le  t o  c o m e  in t o  c o u r t  
a n d  s a y , “ I  d id  n o t  u n d e r s ta n d  w h a t  I  w a s  s ig n in g  
a n d  s o m e th in g  e ls e  wra s  th e  a g r e e m e n t .”  T h a t  i s  th e  
r e a s o n  th e  c o u r t  o v e r r u le d  th e  t e s t im o n y  o f fe r e d  a s  
t o  w h a t  th e  o th e r  c o n t r a c t  w a s  a t  th e  t im e , a n d  th e  
ju r y  a n d  c o u r t  m u s t  a s s u m e  th a t  th is  c o n t r a c t  
w h ic h  w a s  s ig n e d  b e tw e e n  th e  p a r t ie s  e m b r a c e d  
th e  a g r e e m e n t  b e tw e e n  th e m  a t  th e  t im e . A n d  th is  
sa m e  q u e s t io n  w h ic h  i s  h e r e  r a is e d  h a s  b e e n  
b e fo r e  on©  o f  th e  J u s t ic e s  o f  o u r  S u p r e m e  
C o u r t  in  t h is  v e r y  c a s e  a n d  h e  h a s  s a id , 
a s  y o u  h e a r d  s u g g e s te d  d u r in g  th e  a r g u m e n t , 
th a t , “ T h e  a s s u m p t io n  o f  th e  a s s ig n m e n t  b y  
th e  d e fe n d a n t  o f  th e  s a id  m o r tg a g e  t h e r e in  r e -
fe r r e d  t o  c a r r ie s  w ith  i t  b y  im p l ic a t io n  o f  la w  th e  
a s s u m p t io n  o f  p a y m e n t  b y  th e  d e fe n d a n t  o f  a l l  in -
te r e s t  b o th  a c c r u e d  a n d  a c c r u in g .”  T h e r e fo r e  s o  
fa r  a s  th is  c a s e  i s  c o n c e r n e d ,  w h e n  th e  d e fe n d a n t  
a s s u m e d  th e  p la n  t i f f ’ s  c h a t t e l  m o r tg a g e  t o  th e  P e t e r  
B r e id t  B r e w in g  C o m p a n y  h e  a s s u m e d  th e  p a y m e n t  
o f  e v e r y th in g  t h a t  w a s  d u e  u p o n  it ,  a n d  u p o n  f a i l -
u r e  t o  p a y  i t  h e  a s s u m e d  s u ch  a d d it io n a l  e x p e n s e  
a s  w a s  in c id e n t  t o  h is  fa i lu r e ,  th a t  is , s u ch  a s  th e  
e x p e n s e  o f  th e  c o l l e c t io n  o f  th e  a m o u n t  d u e  u p o n  
th e  c h a t te l  m o r tg a g e , w iiich  in te r e s t  a n d  e x p e n s e  o f
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c o l le c t io n ,  a s  1 h a v e  a lr e a d y  in d ic a t e d ,  a d m it t e d ly  
w a s  $ 3 5 4 .7 6 . I  s a y  a d m it t e d ly ,  b e c a u s e  i t  is  n o t  
d is p u te d . T h e r e  w a s  n o  e v id e n c e  t o  th e  c o n t r a r y  
o f fe r e d  in  th e  c a s e  b u t  th a t  w a s  th e  a m o u n t  w h ich  
th e  p la n  t i f f  h a d  t o  p a y  in  e x t in g u is h m e n t  o f  th a t
c h a t te l  m o r tg a g e .

10 °  •
But, gentlemen, the defendant says that there was 

an accord and satisfaction between the parties—  
a n  a c c o r a  a n d  s a t is ia c t io n — a n d  th e  b u r d e n  is  u p o n  
th e  d e fe n d a n t  t o  p r o v e  b y  t lie  g r e a t e r  w e ig h t  o f  
e v id e n c e  th a t  th e r e  w a s  a n  a c c o r d  a n d  s a t is fa c t io n  
b e tw e e n  th e  p a r t ie s . A n d  I  p r o p o s e  t o  d e fin e  w h a t  
is  m e a n t  b y  a n  a c c o r d  a n d  s a t is fa c t io n .  T h e r e  a re  
m a n y  d e f in it io n s ,  b u t  o n e  o f  th e  b e s t  I  k n o w  is  
th a t  an  a c c o r d  a n d  s a t is fa c t io n  is  a n  a g re e m e n t  
b e tw e e n  t w o  p e r s o n s , o n e  o f  w h o m  lia s  a  r ig h t  o f  
a c t io n  a g a in s t  th e  o th e r ,  th a t  th e  la t t e r  s h o u ld  
d o  o r  g iv e  a n d  th e  f o r m e r  a c c e p t  s o m e th in g  in  
s a t is fa c t io n  o f  th e  r ig h t  o f  a c t io n  d i f f e r e n t  fr o m  
a n d  u s u a l ly  le s s  th a n  what* m ig h t  b e  le g a l ly  e n -
fo r c e d .  A n d  w h e n  a n  a g re e m e n t  i s  e x e c u te d  a n d  
th e  s a t is fa c t io n  h a s  b e e n  m a d e  th a t  i s  c a l le d  a n  
a c c o r d  a n d  s a t is fa c t io n .  N o w  t o  i l lu s t r a te ,  in  th is  
a g r e e m e n t  b e tw e e n  th e s e  p a r t ie s ,  w h a t  th e  d e fe n d -
a n t  w o u ld  p a y  o r  w a s  o b l ig e d  t o  p a y  t o  th e  p la in t i f f  

£  w a s  $ 2 ,5 0 0 , a n d  in  a d d i t io n  t o  th a t  t o  p a y  a l l  th e  
p r in c ip a l  a n d  in t e r e s t  d u e  u p o n  th e  P e t e r  B r e id t  
m o r tg a g e , a n d  i f  th e r e  w a s  a n y  e x p e n s e  t o  it  th en  
th a t  a d d it io n a l  e x p e n s e , th e  e x p e n s e  o f  c o l le c t io n ,  
th a t  is , f o r  h is  fa i lu r e  t o  m a k e  th e  p a y m e n t ,  a n d  i f  
thi* p la in t i f f  w a s  n u t  t o  e x p e n s e  b y  re a s o n  o f  su ch  
fa i lu r e ,  th a t  a d d i t io n a l  e x p e n s e . S o  y o u  see  in  
t h is  c a s e  b e f o r e  th e  p la in t i f f  c a n  e s ta b lis h  a n  a c c o r d  
a n d  s a t is fa c t io n  i t  m u s t  a p p e a r  th a t  th e r e  w a s  an  
a g re e m e n t  b e tw e e n  th e  p la in t i f f  a n d  d e fe n d a n t  th a t 
th e  d e fe n d a n t  s h o u ld  d o  o r  g iv e  a n d  th e  p la in t i f f
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s h o u ld  a c c e p t  s o m e th in g  in  s a t is fa c t io n  o f  h is  r ig h t  
t o  c o l l e c t  th is  $ 3 5 4  a n d  s o m e  c e n ts , d i f f e r e n t  f r o m  
w h a t  h e  m ig h t  h a v e  c o l le c t e d  o r  e n fo r c e d  f r o m  th e  
d e fe n d a n t .  N o w , a s  I  h a v e  a lr e a d y  in d ic a t e d ,  t o  
c o n s t i t u t e  a  v a l id  a c c o r d  a n d  s a t is fa c t io n  i t  i s  e s -
s e n t ia l  th a t  th e  d e b to r ,  M r . W o l f  s o n , s h a ll  h a v e  
o f fe r e d  w h a t  w a s  g iv e n  a n d  th a t  th e  c r e d i t o r ,  t h a t  
is , M r . C a s t le b a u m , s h a ll  h a v e  a c c e p te d  i t ,  w ith  th e  
in t e n t io n  th a t  i t  s h a ll  o p e r a t e  a s  a  s a t is fa c t io n .  T h e  
in t e n t io n  o f  th e  p a r t ie s  m u s t  b e  d e te r m in e d  f r o m  
a l l  th e  c ir c u m s t a n c e s  a t t e n d in g  th e  t r a n s a c t io n .
N o w  w h e re  th e  c la im  is  u n l iq u id a t e d ,  th a t  is , w h e r e  
th e  a m o u n t  is  u n c e r ta in , a s  w h e re , f o r  in s ta n c e ,  y o u  
a r e  in ju r e d  b y  m y  a u t o m o b ile  a n d  y o u  c la im  d a m -
a g e  f r o m  m e  b e c a u s e  o f  th a t  in ju r y ,  th e n  th e  p a y -
m e n t  o f  a  le s s  s u m  th a n  c la im e d  in  s a t is fa c t io n  ^  
o p e r a te s  a s  a n  a c c o r d  a n d  s a t is fa c t io n .  A n d  th e r e -
f o r e  i f  I  o f f e r  y o u , o r  i f  y o u  d e m a n d  o f  m e  $ 5 0 0  a n d  
I  o f fe r  y o u  $ 100, a n d  y o u  a c c e p t  it ,  th a t  is  a n  a c c o r d  
a n d  s a t is fa c t io n ,  b e c a u s e  th e  d a m a g e s  w e r e  u n l iq u i -
d a te d , th a t  is , th e y  w e r e  u n c e r ta in . B u t  w h e r e  th e  
d e b t  i s  l iq u id a t e d ,  th a t  is , c e r ta in , a n d  is  d u e , p a y -
m e n t  b y  th e  d e b to r  a n d  r e c e ip t  b y  th e  c r e d i t o r  o f  a  
le s s  su m  is  n o t  s a t is fa c t io n .  T h e  m e r e  p a y m e n t  b y  
o n e  a n d  r e c e ip t  b y  th e  o th e r  o f  a  le s s  s u m  is  n o t  a  
s a t is fa c t io n  th e r e o f ,  a lth o u g h  th e  c r e d i t o r  a g re e s  t o  ^  
r e c e iv e  i t  a s  su ch , i f  th e r e  b e  n o  r e le a s e  u n d e r  se a l 
a n d  n o  n e w  c o n s id e r a t io n ,  t h a t  is , u n le s s  th e r e  b e  a  
v a l id  d is p u t e  b e tw e e n  th e  p a r t ie s .  T h e  p a y m e n t  o f  
an a m o u n t  le s s  th a n  th a t  f o r  w h ich  th e  d e fe n d a n t  is  
o b l ig a t e d  d o e s  n o t  c o n s t i t u t e  a  v a l id  a c c o r d  a n d  s a t -
i s fa c t io n  u n le s s  th e r e  i s  a b o n a  f id e  d is p u t e  o r  c o n -

t r o v e r s y  a s  t o  t h e  d e b t o r ’ s  l ia b i l i t y ,  o r  a s  t o  th e  
a m o u n t  d u e  f r o m  h im , o r , a s  I  h a v e  s a id , u n le s s  th e  
d a m a g e s  a r e  u n l iq u id a t e d .

N o w , g e n t le m e n , th e  f a c t s  h a v e  b e e n  f u l l y  a r g u e d  ^
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b e fo r e  y o u  a n d  I  ^shall n o t  a t t e m p t  t o  r e c it e  th em , 
b u t  s im p ly  t o  c a l l  y o u r  a t t e n t io n  t o  th e  p r in c ip le s  
o f  la w  a p p l i c a b le  th e r e to . M e r e  p a y m e n t  in  th is  
c a s e ,  o r  r a th e r , c ir c u m s t a n c e s  l ik e  th e se , a r e  r e l ie d  
u p o n  b y  th e  d e fe n d a n t  a s  c o n s t i t u t in g  a n  a c c o r d  

j  q  a n d  s a t i s f a c t i o n : th e r e  w a s  l e f t  in  e s c r o w  in  th e  
h a n d s  o f  M r . B r o w n ,  th e  a t t o r n e y ,  a  c h e c k  o f  $ 2 ,350 , 
$ 1 5 0  in  c a s h  h a v in g  b e e n  p a id  b y  th e  d e fe n -
d a n t  t o  th e  p la in t i f f  a t  th e  t im e  th e  a g r e e m e n t  w a s  
s ig n e d . A s  I  s a y , a  c h e c k  o f  $ 2 ,3 5 0  w a s  l e f t  in  
e s c r o w  in  th e  h a n d s  o f  M r . B r o w n  a n d  th e r e  w a s  
l e f t  in  h is  h a n d s  a  c h e c k  f o r  $ 9 0 0  t o  p a y  t h is  m o r t -
g a g e . S u b s e q u e n t ly  i t  w a s  a s c e r ta in e d  t h a t  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y , w h ic h  i t  h a d  b een  
a s s u m e d  b e fo r e  th a t  t im e  w o u ld  n o t  c h a r g e  a n y  in - 

20 t e r e s t  u p o n  th is  m o r tg a g e ,  th e  a g r e e m e n t  b e tw e e n  
th e s e  p a r t ie s  b e in g , a s  s ta te d  b y  o n e  o f  th e  w itn e ss e s  
in  th e  ca se , th a t  h e  c h a t t e l  m o r t g a g o r  s h o u ld  p u r -
c h a s e  b e e r  f r o m  th e  b r e w e r  m a k in g  th e  l o a n ;  a n d  
i t  w a s  a s su m e d , a p p a r e n t ly ,  b y  th e s e  p a r t ie s  a t  th e  
t im e  th e  o r ig in a l  a g r e e m e n t  w a s  m a u e  m a t  th e  
P e t e r  B r e id t  B r e w in g  C o m p a n y  w o u ld  n o t  c h a r g e  
a n y  in te r e s t  n o o n  th is  c la im . A n d  i t  a p p e a r s  th a t  
th e  o r ig in a l  a r r a n g e m e n t  f o r  th e  lo a n  w a s  m a d e  
w ith  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  b y  M r. 

20 W o l f s o n ,  n o t  b y  a  w r it t e n  a g re e m e n t , b u t  th a t  he 
d id  a r r a n g e  w ith  th e m  o r  t h e ir  a t t o r n e y  v e r b a lly  
f o r  t h is  lo a n ,  a n d  i t  a p p e a r s  th a t  w h e n  th a t  a r -
r a n g e m e n t  w a s  m a d e  i t  w a s  u n d e r s to o d  th a t  th ey  
w o u ld  n o t  c h a r g e  a n y  in t e r e s t  u p o n  th e  lo a n , w h ich  
w a s  t o  b e  a d ju s t e d  in  s o m e  w a y  b e tw e e n  th ese  
p a r t ie s  w h ic h  h e  h a s  n o t  e x p la in e d ,  b u t  h e  su b se -
q u e n t ly  w e n t  t o  a n o th e r  b r e w e r  a n d  o b ta in e d  th e  
m o n e y  f r o m  th a t  b r e w e r , a n d  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  th en  r e q u ir e d  in te r e s t  u p o n  

,̂ 0 t h e ir  c la im . N o w  i t  i s  d is p u t e d  b e tw e e n  th ese
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p a r t ie s  w h e th e r  o r  n o t  th e r e  w a s  a n  a g r e e m e n t  b y  
M r . W o l f  s o n  o r  b y  M r . C a s te lb a u m  to  p a y  t h is  e x -
cess . A s  I  s a y , th a t  m a k e s  n o  d i f fe r e n c e  in  th is  ca se  
w h e th e r  o r  n o t  th e r e  w a s  s u ch  a n  a g r e e m e n t  u n le s s  
i t  w a s  a n  a g re e m e n t  w h ic h  a m o u n te d , a s  I  h a v e  
s ta te d , t o  a  m u tu a l a c c o r d  a n d  s a t is fa c t io n .  M r. 
W o l f s o n  sa y s , a n d  s o  d o e s  M r. B r o w n ,  th a t  i t  w a s  
a g r e e d  w h e n  i t  w a s  f o u n d  th a t  th e  P e t e r  B r e id t  
B r e w in g  C o m p a n y  w a s  g o in g  t o  c h a r g e  in t e r e s t  o n  
th is  e x c e s s , th a t  M r. C a s te lb a u m  w o u ld  p a y  th e  e x -
ce ss . M r . C a s te lb a u m  s a y s  ju s t  e x a c t ly  th e  o t h e r  
t h in g ;  in  fa c t ,  h e  s a y s  i t  w a s  a l l  a g r e e d  b e fo r e  
a n d  a t  th e  t im e  th e  a g re e m e n t  w a s  m a d e , p a r t i c u -
la r ly  w h e n  th e y  w e r e  d is c u s s in g  th e  m a t t e r  o f  
w h e r e  h e  w a s  g o in g  t o  g e t  th e  m o n e y , th a t  i f  b y  
r e a s o n  o f  h is  g e t t in g  th e  m o n e y  f r o m  o th e r  b r e w e r s  20 
th a n  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y  th e  P e t e r  
B r e id t  B r e w in g  C o m p a n y  c h a r g e d  h im  in te r e s t , 
th e n  h e  w a s  t o  p a y  it . B u t  a s  I  sa y , a l l  o f  th a t  
is  o n ly  t h r o w in g  a  s id e  l ig h t  u p o n  th e  m a in  q u e s -
t io n  a s  t o  w h e th e r  o r  n o t  th e r e  w a s  a n  a g r e e m e n t  
o n  th e  p a r t  o f  M r . C a s te lb a u m  t o  r e c e iv e  $ 9 0 0 , 
w h e th e r  o r  n o t  in  th e  f ir s t  p la c e  th e r e  w a s  a  g e n -
u in e  d is p u t e  b e tw e e n  th e s e  p a r t ie s  a s  t o  w h ic h  
s h o u ld  p a y  th e  in te r e s t ,  a n d  i f  th e r e  w a s  w h e th e r  
th e r e  w a s  a n  a g r e e m e n t  b y  M r . C a s te lb a u m  t o  re - ^  
c e iv e  $ 9 0 0  t o  b e  p a id  b y  M r . W o l f s o n  u p o n  th is  
c h a t te l  m o r tg a g e  in  f u l l  s a t is fa c t io n  f o r  th e  a s -
s u m p t io n  b y  M r . W o l f s o n  o r  M r . C a s te lb a u m ’ s  d e b t  
t o  th e  P e t e r  B r e id t  B r e w in g  C o m p a n y . N o w  w a s  
th e r e  a n v  a d v a n t a g e ?  A s  I  h a v e  s ta te d  t o  y o u , 
th e r e  m u s t  b e  a  c o n s id e r a t io n  f o r  s u c h  a n  a g r e e -
m e n t  a s  th a t . W a s  th e r e  a n y  c o n s id e r a t io n ?  W a s  
th e re  a n y  a d v a n ta g e  w h ic h  a c c r u e d  t o  th e  p la in t i f f  
C a s te lb a u m  b y  su ch  a n  a r r a n g e m e n t?  A n d  in  
o r d e r  t o  c o n s t i t u t e  a  v a l id  a c c o r d  a n d  s a t is fa c t io n  . A

I
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th e r e  m u s t  h a v e  b e e n  s o m e  a d v a n t a g e  a c c r u in g  t o  
h im . U n d e r  th is  a g r e e m e n t  th e  d e fe n d a n t  w a s  
o b l ig e d  t o  p a y  th e  c h a t t e l  m o r tg a g e , a n d  w a s  
o b l ig e d  t o  p a y  n o t  o n ly  th e  p r in c ip a l  o n  th a t  c h a t -
te l  m o r tg a g e  b u t  th e  in te r e s t ,  w h e th e r  h e  u n d e r -

j q  s t o o d  o r  n o t  a t  th e  t im e  h e  s ig n e d  i t  t h a t  h e  w a s  
t o  p a y  th e  in t e r e s t ;  th a t  w a s  th e  le g a l  e f fe c t  o f  th a t  
d o c u m e n t . B u t  th e  d e fe n d a n t  s a y s  t h a t  th e  a d v a n -
ta g e  w h ic h  a c c r u e d  t o  th e  p la in t i f f  in  t h is  c a s e  w a s  
th a t  h e  g o t  h is  $ 2 ,3 5 0 . B u t  y o u  w i l l  see , g e n t le -
m en , u n d e r  th e  a g r e e m e n t  th e  p la in t i f f  w a s  o b lig e d  
t o  d o  s o  a n d  t o  d e l iv e r  h is  le a s e  a n d  b i l l  o f  s a le  t o  
th e  d e fe n d a n t  t o  e n t i t le  h im  t o  g e t  h is  $ 2 ,5 0 0  a n d  
t o  h a v e  th e  d e fe n d a n t  a s s u m e  th is  c h a t t e l  m ortarae'e 
T h a t  is  a l l  th a t  i t  w a s  n e c e s s a r y  f o r  h im  to  do .

2,) W h e n  h e  h a d  d e l iv e r e d  h is  le a s e  a n d  h is  b i l l  o f  
s a le  h e  h a d  d o n e  a l l  th a t  h e  w a s  r e q u ir e d  t o  d o  in  
o r d e r  t o  e n t i t le  h im  t o  g e t  h is  $ 2 ,5 0 0 , $ 1 5 0  o f  w h ich  
h e  h a d  a lr e a d y  r e c e iv e d , o r  t o  g e t  h is  $ 2 ,3 5 0  w h ich  
w a s  in  e s c r o w  in  M r . B r o w n ’s h a n d s  a n d  t o  r e q u ir e  
th e  d e fe n d a n t  t o  a s s u m e  th e  p a y m e n t  o f  th a t  c h a t -
te l  m o r tg a g e . N o w , g e n t le m e n , w h a t  a d v a n ta g e  
w a s  th e r e  w h ic h  a c c r u e d  t o  th e  p la in t i f f  b y  th e  a s -
s u m p t io n  o f  a n y  s u ch  a g r e e m e n t  a s  is  te s t if ie d  t o  b y  
th e  d e fe n d a n t ?

N o w , a s  I  h a v e  s a id , th e  b u r d e n  o f  p r o o f  i s  u p o n  
th e  d e fe n d a n t  in  t h is  c a s e  t o  e s ta b lis h  b y  th e  g r e a te r  
w e ig h t  o f  th e  e v id e n c e  th a t  th e r e  w a s  a n  a c c o r d  
a n d  s a t is fa c t io n .  I f  y o u  f in d  th a t  t o  b e  so  b y  th e  
g r e a t e r  w e ig h t  o f  th e  e v id e n c e  th e n  th e  d e fe n d a n t  
is  e n t it le d  t o  y o u r  v e r d ic t .  T h e r e  c a n  b e  n o  m id d le  
g r o u n d . E it h e r  th e  d e fe n d a n t  h a s  e s ta b lis h e d  an  
a c c o r d  a n d  s a t is fa c t io n  a n d  is  e n t it le d  t o  y o u r  v e r -
d i c t  o r  e ls e  y o u r  v e r d ic t  m u s t  b e  in  f a v o r  o f  th e  
p la in t i f f  f o r  th e  fu l l  a m o u n t  o f  th e  c la im , $35 4 .7 6 .

4 0  1 h a v e  h e r e  s o m e  r e q u e s ts  t o  c h a r g e . H a v e  T
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c o v e r e d  th e  d e fe n d a n t ’ s r e q u e s ts  t o  c h a r g e ?  H a v e  
I c o v e r e d  th e  p la in t i f f ’ s  r e q u e s ts  t o  c h a r g e ?  D o  
y o u  w ith d r a w  th e m ?

M r . C a s t e lb a u m : Y e s ,  s ir .
M r . B r o w n : A r e  th e r e  a n y  th a t  y o u r  H o n o r  h a s  

n o t  c o v e r e d ?  i q

T h e  C o u r t :  I  a m  r e q u e s te d  b y  th e  d e fe n d a n t  t o  
c h a r g e :

F i r s t : T h a t  i f  th e  ju r y  fin d s  f r o m  a l l  th e  t e s t i -
m o n y *  in  th e  c a s e  th a t  th e  a g re e m e n t  b e tw e e n  th e  
p la in t i f f  a n d  d e fe n d a n t  w a s  th a t  th e  d e fe n d a n t  
s h o u ld  n o t  p a y  th e  in te r e s t  o n  th e  c h a t t e l  m o r t -
g a g e  th e n  th e y  s h o u ld  f in d  f o r  th e  d e fe n d a n t .

I  d e c l in e  t o  c h a r g e  y o u  th a t . I n  fa c t ,  I  h a v e  
c h a r g e d  y o u  ju s t  th e  o p p o s i t e  o f  th a t .

S e c o n d : I f  th e  ju r y  fin d s  th e r e  w a s  a n  a c c o r d  
a n d  s a t is fa c t io n  b y  th e  p la in t i f f  a c c e p t in g  th e  
m o n e y s  o f  th e  R u b s a m  & H o r r m a n n  B r e w in g  C o m -
p a n y  in  fu l l  s e t t le m e n t  o f  a l l  c la im s  a g a in s t  th e  
d e fe n d a n t  th e y  s h o u ld  f in d  f o r  th e  d e fe n d a n t .

I  th in k  I  h a v e  c o v e r e d  th a t  fu l ly .  I  d e c l in e  t o  
c h a r g e  th a t  e x c e p t in g  a s  I  h a v e  c h a r g e d .

T h i r d : I f  th e  ju r y  s h o u ld  f in d  th e r e  w a s  a n  a c -
c o r d  a n d  s a t is fa c t io n  b y  th e  s u r r e n d e r  o f  th e  ch a t -  3 b  
te l  m o r tg a g e  e n d o r s e d  f o r  c a n c e l la t io n  th e y  s h o u ld  
f in d  f o r  th e  d e fe n d a n t .

I  d e c l in e  t o  c h a r g e  y o u  th a t .

F o u r t h : I f  th e  ju r y  s h o u ld  f in d  th e r e  w a s  a n
a c c o r d  a n d  s a t is fa c t io n  b e tw e e n  th e  p a r t ie s  th e y  
s h o u ld  fin d  f o r  th e . d e fe n d a n t .

I  c h a r g e  y o u  th a t .

F i f t h : I f  th e  ju r y  s h o u ld  f in d  t h a t  th e  p la n  t i f f  ¿(}
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a c c e p te d  th e  p r in c ip a l  o f  th e  m o r tg a g e  in  s e t t le -
m e n t  th e y  s h o u ld  f in d  f o r  th e  d e fe n d a n t .

I  d e c l in e  t o  c h a r g e  th a t  e x c e p t in g  a s  I  h a v e  
c h a r g e d .

S i x t h : T h e  ju r y  s h o u ld  f in d  f o r  th e  d e fe n d a n t  as 
th e  p la in t i f f  d id  n o t  m a k e  a  r e a s o n a b le  e f fo r t  t o  
p r e v e n t  th e  lo s s  w h ic h  h e  c o m p la in s  o f .

I  d e c l in e  t o  c h a r g e  y o u  th a t .

D efen d an t’s Objections.

M r. B r o w n : I  o b je c t  t o  t h a t  p a r t  o f  y o u r  H o n -
o r ’ s  c h a r g e  in  w h ic h  i t  s a y s  t h a t  th e  fa c t s  th a t  th e  
p la in t i f f  r e l ie s  u p o n  t o  s u s ta in  h is  c a s e  a r e  p r a c -
t i c a l l y  n o t  in  d is p u te .

I  a ls o  o b je c t  t o  th a t  p a r t  o f  y o u r  H o n o r ’ s  c h a r g e  
w h e r e in  y o u r  H o n o r  s a id  th a t  th e  sa m e  t h in g  w a s  
b e fo r e  o n e  o f  th e  J u s t i c e s  o f  th e  S u p r e m e  C o u r t  in  
s o  f a r  a s  th is  c a s e  i s  c o n c e r n e d , a n d  th a t  h e  a s -
s u m e d  e v e r y th in g  th a t  w a s  d u e  u p o n  th e  c h a t te l  
m o r tg a g e .

I  a ls o  o b je c t  t o  th a t  p a r t  o f  y o u r  H o n o r ’ s c h a r g e  
w h e r e in  y o u r  H o n o r  s a id  t h a t  w h a t  th e  d e fe n d a n t  
w a s  t o  p a y  w a s  th e  s u m  o f  $ 2 ,5 0 0 , t o g e th e r  w ith  
th e  c h a t t e l  m o r tg a g e  a n d  th e  in te r e s t  a n d  e x p e n s e  
th a t  w a s  in c u r r e d  in  th e  c o l l e c t io n  th e r e o f .

I  a ls o  o b je c t  t o  th e  r e fu s a l  o f  y o u r  H o n o r  to  
c h a r g e  ea ch  r e q u e s t  s p e c i f i c a l ly  a s  re q u e s te d .

T h e  C o u r t :  T h e  o b je c t io n s  w il l  b e  n o te d .
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Th is  a g r ee me n t , d a te d  th e  2 7 th  d a y  o f  D e c e m b e r , 
N in e te e n  H u n d r e d  a n d  F i f t e e n ,
Be t w e e n  :

J a c o b  C a s te lb a u m , o f  th e  C it y  o f  P e r t h  A m b o y ,  
C o u n t y  o f  M id d le s e x  a n d  S t a t e  o f  N e w  J e r s e y , o f  
th e  f ir s t  p a r t ,  a n d

D a v id  W o l f  s o n , o f  th e  C it y  o f  P e r t h  A m b o y ,  
C o u n t y  o f  M id d le s e x  a n d  S ta te  o f  N e w  J e r s e y ,  o f  
th e  s e c o n d  p a r t ;

WITNESSETH: th a t  th e  s a id  p a r t y  o f  th e  f irs t  p a r t  
f o r  a n d  in  c o n s id e r a t io n  o f  th e  su m  o f  T w e n ty - f iv e  
H u n d r e d  D o l la r s  ($ 2 3 0 0 )  t o  b e  p a id  in  th e  m a n n e r  
h e r e in a ft e r  se t  f o r t h ,  d o e s  h e re b y  a g r e e  t o  s e l l  t o  
s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  h is  h e ir s  a n d  a s s ig n s , 
th e  s a lo o n  b u s in e s s  n o w  b e lo n g in g  t o  th e  s a id  p a r t y  
o f  th e  f ir s t  p a r t ,  s itu a te  a t  N o . 3 5 1  P r o s p e c t  S t r e e t , 20 
P e r t h  A m b o y ,  t o g e th e r  w ith  a l l  th e  s to c k  o f  l iq u o r ,  
b e e rs , a n d  c ig a r s  w h ic h  a r e  n o w  th e r e in , a ls o  i n -
c lu d in g  a l l  f ix tu r e s  w h ic h  a r e  n o w  a  p a r t  o f  s a id  
b u s in e s s  in  th e  s a id  S a lo o n ,  th e  a b o v e  f ix tu r e s  b e in g  
s u b je c t  to  a  m o r tg a g e  o f  N in e  H u n d r e d  a n d  F i f t y  
D o l la r s  ($ 9 5 0 )  n o w  h e ld  b y  th e  P e t e r  B r e id t  B r e w -
e r y  w h ich  s a id  p a r t y  o f  th e  s e c o n d  p a r t  a g re e s  t o  
a s s u m e  in  a d d i t io n  t o  t h e  c o n s id e r a t io n  a b o v e  
n a m e d .

T h e  s a id  p a r t y  o f  th e  f ir s t  p a r t  h e r e b y  a c k n o w l-  
e d g e s  th e  r e c e ip t  o f  $ 1 4 5  a s  p a r t  o f  th e  c o n s id e r a -
t io n  o f  th is  a g re e m e n t , a ls o  th e  a d d i t io n a l  su m  o f  
$10 f o r  o n e  m o n t h ’ s r e n t  e n d in g  F e b r u a r y  1 st,
1916 .

T h e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  is  t o  h a v e  th e  
s p a c e  o f  o n e  y e a r  fr o m  d a te  w ith in  w h ic h  t im e  t o  
r a is e  th e  b a la n c e  o f  s a id  p u r c h a s e  p r ic e ,  a n d  w h en  
th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  h a s  th e  p u r c h a s e  
p r ic e ,  u p o n  fiv e  d a v s  w r it t e n  n o t i c e  t i t le  w i l l  b e  
p a sse d . D u r in g  th e  t im e  b e tw e e n  th e  s ig n in g  o f  40
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th e s e  p r e s e n ts  a n d  s u ch  n o t ic e ,  th e  s a id  p a r t y  o f  
th e  s e c o n d  p a r t  i s  t o  c o n d u c t  th e  s a lo o n  a n d  is  to  
p a y  th e  m o n t h ly  r e n t  o f  $ 4 0  p e r  m o n th  p a y a b le  in  
a d v a n c e  u n t i l  M a y  1 st, 1 9 1 6 , a n d  f r o m  t h a t  t im e  
u n t i l  th e  e n d  o f  th is  a g r e e m e n t , i s  t o  p a y  a t  th e  

10 r a t e  o f  P e r  m o n th , p r o v id e d  th e  s a le  i s  n o t  c o n -
s u m m a te d  b y  th a t  t im e . F r o m  th e  d a t e  o f  th e  c o n -
s u m m a t io n  o f  th e  sa le , th e  s a id  p a r t y  o f  th e  f ir s t  
p a r t  a g r e e s  t o  e x e c u te  a  le a se  f o r  n o t  m o r e  th a n  5 
y e a r s , a t  th e  m o n t h ly  r e n t  p a y a b le  in  a d v a n c e  o f  
$ 5 0  p e r  m o n th  f o r  th e  p r e m is e s  f o r  th e  f ir s t  y e a r  
f r o m  d a te  a n d  $ 6 0  p e r  m o n th  f o r  th e  b a la n c e  o f  th e  
p e r io d .

T h e  s a id  p a r t y  o f  th e  s e c o n d  p a r t ,  s h a ll  u n t il  
th e  c o n s u m m a t io n  o f  s a id  s a le , p a y  a l l  e x p e n s e s  

2^ a n d  b e  l ia b le  f o r  a l l  b i l l s  c o n t r a c t e d  f r o m  th is  d a te  
in  th e  s a id  s a lo o n  b u s in e s s , a n d  s h a ll  in  a d d it io n  
p a y  th e  s a id  p a r t y  o f  th e  f ir s t  p a r t  10%  o f  a ll  th e  
g r o s s  in c o m e  w e e k ly , a n d  f r o m  a n d  a f t e r  th e  f irs t  o f  
M a y , 1 9 1 6 , s a id  p a y m e n ts  s h a ll  cea se .

I n  th e  e v e n t  o f  th e  s a id  p a r t y  o f  th e  s e co n d  p a r t  
b e in g  u n a b le  t o  c o n s u m m a te  s a id  s a le  o n  o r  b e fo r e  
th e  e x p ir a t io n  o f  th is  a g re e m e n t , th e  s a id  p a r ty  
o f  th e  f ir s t  p a r t  s h a ll  h a v e  th e  o p t io n  o f  r e p a y in g  
t o  th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t  a ll  p a y m e n ts  
m a d e  o n  a c c o u n t  o f  p r in c ip a l ,  a n d  u p o n  p a y in g  fo r  

8 9  a l l  th e  s to c k  o f  l iq u o r s ,  b e e rs , e t c .,  th e n  fo u n d  
u p o n  th e  p r e m is e s , s h a ll  ta k e  p o s s e s s io n  o f  th e  sa id  
s a lo o n  b u s in e s s  a n d  t h is  a g r e e m e n t  s h a ll b e  th en  
o f  n o  e f fe c t .

T h e  s a id  p a r t y  o f  th e  f ir s t  p a r t  h e r e b y  a c k n o w l-
e d g e s  th a t  th e  s t o c k  o f  l iq u o r s ,  e t c .,  n o w  u p o n  sa id  
p r e m is e s  b e lo n g s  t o  th e  s a id  p a r t v  o f  th e  se co n d  
p a r t ,  a n d  th is  a g r e e m e n t  is  in  l ie u  o f  a b il l  o f  
s a le  f o r  th e  sa m e.

T h e  s a id  n a r t v  o f  th e  f ir s t  p a r t  asrrees t o  sri«ii 
4 0  a n  a p p l i c a t io n  f o r  th e  t r a n s fe r  o f  th e  lic e n se  fo r
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s a id  p r e m is e s  a f t e r  th e  c o n s u m m a t io n  o f  t h is  a g r e e -
m e n t . S a id  t r a n s fe r  t o  b e  m a d e  a t  th e  c o s t  o f  
th e  s a id  p a r t y  o f  th e  s e c o n d  p a r t .

In  w it n e s s  wh e r e o f , the said parties have here-
unto set their hands and seals the day and year ^ 
first above written.
S w o r n  a n d  s u b s c r ib e d  t o :

J A C O B  C A S T E L B A U M  [l . s .]

I n  th e  p r e s e n c e  o f :
D A V I D  W O L F S O N  [l . s .]

C h a n g e s  m a d e  p r i o r  t o  e x e c u t io n  
Harr y  Ca s t e l b a u m.

20
E xh ibit “ B ”  fo r  P lain tiff.

(S a m e  a s  E x h ib i t  “ B ”  t o  A m e n d e d  C o m p la in t . )

E xh ibit “ C”  fo r  P lain tiff.

N E W  J E R S E Y  S U P R E M E  C O U R T  
Un io n  Cir c u it .

T r a n s c r ip t  o f  P le a d in g s  f o r  T r ia l .

Th e  Pe t e r  Br e idt  Cit y  
Br e we r y  Co mp a n y , a  Co r -

po ra ti on ,
P la in t i f f ,

vs.
Jac o b Ca s t e l b a u m,

D e fe n d a n t ,  
S u m m o n s  I s s u e d  J u ly  28 , 19 1 6

I J o h n  J . S ta m le r ,  
A t t o r n e y  f o r  

P la in t i f f ,  
H a r r y  C a s te l -

b a u m ,
A t t o r n e y  f o r  

D e fe n d a n t .

3 0

T h e  P e t e r  B r e id t  C i t y  B r e w e r y  C o m p a n y , a  c o r -
p o r a t io n  d u ly  a u th o r iz e d  u n d e r  a n d  b y  v ir t u e  o f  th e  4 0
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la w s  o f  th e  S ta te  o f  N e w  J e r s e y , h a v in g  it s  p r in -
c ip a l  o f f ic e  a t  th e  C it y  o f  E liz a b e h , in  th e  C o u n ty  o f  
U n io n  a n d  S ta te  o f  N e w  J e r s e y , s a y s :

1. O n  A p r i l  7 , 1 9 1 1 , th e  d e fe n d a n t  m a d e  a n d  d e -
l iv e r e d  t o  p la in t i f f  h is  n o te  o f  th a t  d a te , f o r  $ 9 0 0 .0 0 ,

10 p a y a b le  t o  th e  p la in t i f f  o n  d e m a n d .

2. T h a t  th e  s a id  p la in t i f f  h a s  m a d e  d e m a n d  o n  
s a id  d e fe n d a n t  f o r  th e  p a y m e n t  o f  th e  a fo r e s a id  
su m  o f  m o n e y , a n d  th a t  th e  s a id  d e fe n d a n t  h as  
fa i le d  a n d  n e g le c t e d  t o  p a y  th e  sa m e.

3 . T h e  f o l l o w in g  i s  a  t r u e  c o p y  o f  s a id  n o t e : 
“ $ 9 0 0 .0 0 /1 0 0  E liz a b e th , N . J . ,  A p r .  7 th , 1911 
O n  d e m a n d  I  p r o m is e  t o  p a y  t o  th e  P e t e r  B r e id t

C it y  B r e w e r y  C o m p a n y  N in e  H u n d r e d  0 0 /1 0 0  
.20 D o l la r s  a t  th e  o f f ic e  o f  th e  s a id  P e t e r  B r e id t  C ity  

B r e w e r y  C o m p a n y , w ith  in te r e s t .
N o . V a lu e  r e c e iv e d
( S i g n e d )  J A C O B  C A S T E L B A U M .”

4. P la in t i f f  s t i l l  o w n s  s a id  n o te . I t  h a s  n o t  been  
p a id .

P la in t i f f  d e m a n d s  a s  d a m a g e s , $ 9 0 0 .0 0  w ith  in -
te r e s t  f r o m  A p r i l  7 th , 1911 .

• Jo h n  J. St a ml e r , 
A tto r n e y  fo r  P laintiff.

( F i l e d  A u g  11 1 9 1 6 )
T h e  a n s w e r  o f  J a c o b  C a s te lb a u m , d e fe n d a n t  in  

th e  a b o v e  e n t it le d  a c t io n ,  t o  th e  c o m p la in t  o f  P e te r  
B r e id t  B r e w e r y  C o m p a n y , p la in t i f f  h e re in .

T h e  d e fe n d a n t  s a y s :

1. H e  a d m it s  p a r a g r a p h  1 o f  s a id  c o m p la in t .

2. H e  d e n ie s  p a r a g r a p h  2 o f  s a id  c o m p la in t .

3. T h e  d e fe n d a n t  d e n ie s  p a r a g r a p h  2 o f  s a id  com - 
p la in t  b u t  a d m it s  th e  m a k in g  a n d  d e l iv e r y  o f  a n o te



157

E x h ib it  “ C ”  fo r  P la in tiff

o n  o r  a b o u t  A p r i l  7 , 1 9 1 1 , in  th e  a m o u n t  o f  $ 9 0 0  
p a y a b le  o n  d e m a n d , a t  th e  o f f ic e  o f  th e  P e t e r  B r e id t  
C it y  B r e w e r y  C o m p a n y .

4. H e  a d m it s  p a r a g r a p h  4  o f  s a id  c o m p la in t .

F I R S T  S E P A R A T E  D E F E N C E .

1. T h e  d e fe n d a n t  s a y s  th a t  a t  th e  t im e  o f  th e  
e x e c u t io n  o f  th e  n o t e  a b o v e  m e n t io n e d , a  c h a t te l  
m o r tg a g e  c o v e r in g  f ix tu r e s , th e n  o w n e d  b y  th is  d e -
fe n d a n t  w a s  e x e c u te d  to  th e  p la in t i f f  in  l ik e  a m o u n t , 
t o  s e c u r e  th e  p a y m e n t  o f  th e  n o t e  w h ich  s a id  c h a t -
te l  m o r tg a g e  w a s  r e c o r d e d  in  th e  R e g is t e r ’ s o ffic e  
o f  M id d le s e x  C o u n ty , a n d  is  n o w  in  th e  p o s s e s s io n  
o f  th e  p la i n t i f f ;  a n d  i t  w a s  u n d e r s to o d  a n d  a g r e e d  
b y  a n d  b e tw e e n  th e  p la in t i f f  a n d  d e fe n d a n t  a t  th e  
t im e  o f  s a id  e x e c u t io n  th a t  th e  p la in t i f f  w o u ld  n e v e r  
d e m a n d , n o r  th a t  th e  s a id  n o t e  o r  c h a t te l  m o r tg a g e  
w o u ld  e v e r  b e a r  in te r e s t .

20

2. D e fe n d a n t  fu r th e r  s a y s  th a t  o n  o r  a b o u t  J u ly  
2 0 , 1 9 1 6 , h e  c o n v e y e d  th e  f ix tu r e s  c o v e r e d  b y  th e  
c h a t te l  m o r tg a g e  a b o v e  m e n t io n e d  t o  o n e  D a v id  
W o l f s o n ,  w h o  a s s u m e d  th e  p a y m e n t  o f  th e  a b o v e  
m o r tg a g e .

3. T h a t  o n  o r  a b o u t  th e  2 5 th  d a y  o f  J u ly  T h o m a s  
B r o w n , a n  A t t o r n e y  a t  L a w  o f  N e w  J e r s e y , a c t in g  
a s  a g e n t  f o r  th e  a fo r e s a id  D a v id  W o l f s o n ,  te n d e re d  
t o  th e  s a id  P e t e r  B r e id t  B r e w e r y  C o m p a n y  a t  th e ir  
o f f ic e , t o  th e  a g e n t  in  c h a r g e  th e r e o f ,  th e  s u m  o f  
$9 0 0 . b e in g  th e  f u l l  a m o u n t  d u e  o n  s a id  n o t e  a n d  
c h a t t e l  m o r tg a g e , a n d  th a t  s a id  t e n d e r  w a s  r e fu s e d  
a n d  th e  s a id  p la in t i f f  r e fu s e d  t o  a c c e p t  p a y m e n t  
th e r e o f .

40
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S E C O N D  S E P A R A T E  D E F E N C E .

1. T h e  d e fe n d a n t  d e n ie s  th e  m a k in g  o f  a n y  d e -
m a n d  u p o n  h im  b y  th e  p la in t i f f  f o r  th e  p a y m e n t  
o f  th e  a fo r e s a id  su m .

1 0  2 . T h e  d e fe n d a n t  h e r e b y  te n d e r s  p a y m e n t  o f  th e
a fo r e s a id  su m  o f  $ 9 0 0 . a n d  is  r e a d y , w i l l in g  an d  
a b le  t o  p a y  th e  s a m e  in  th is  h o n o r a b le  c o u r t ,  a t  it s  
d ir e c t io n .

3. D e fe n d a n t  fu r t h e r  s a y s  th a t  h e  is  e n t it le d  to  
a n  a s s ig n m e n t  o f  th e  c h a t t e l  m o r tg a g e  e x e c u te d  t o  
s e c u r e  th e  a b o v e  su m , u p o n  th e  p a y m e n t  o f  th e  sa id  
su m  o f  $9 0 0 .

2 o  T H I R D  S E P A R A T E  D E F E N C E .

1. D e fe n d a n t  s a y s  th a t  th e  s a id  p la in t i f f  fa ls e ly  
r e p r e s e n te d  t o  th e  d e fe n d a n t  th a t  th e  a m o u n t  d u e  
o n  th e  n o te  a n d  c h a t t e l  m o r tg a g e  w a s  th e  su m  o f  
$ 9 0 0 , th a t  th e  p la in t i f f  h a d  r e a s o n  t o  b e l ie v e  th a t  
th e  s ta te m e n t  w a s  fa ls e , a n d  w a s  m a d e  f o r  th e  
p u r p o s e  o f  h a v in g  th e  s a m e  a c te d  u p o n  b y  th e  
d e fe n d a n t ,  a n d  th a t  th e  d e fe n d a n t ,  r e ly in g  u p o n  
th e  sa m e  w a s  m is le d  th e r e b y  i n t o  a d ju s t in g  ac- 
c o u n t s  w ith  h is  v e n d e e  u p o n  th a t  a m o u n t , t o  h is  
d a m a g e , a n d  th e r e fo r e  th a t  th e  p la in t i f f  is  s to p p e d  
f r o m  c la im in g  a n y  s u m  a b o v e  th e  a m o u n t  se t fo r th  
in  th e  a b o v e  s ta te m e n t , t o  w it  $ 9 0 0 .

2. T h is  d e fe n d a n t  h e r e b y  te n d e r s  th e  p a y m e n t  
o f  th e  s a id  s u m  o f  $ 9 0 0 .

Ha r r y  Ca s t e l b a u m, 
A tto r n e y  o f  D efen da n t.

'in

( F ile d  A u g . 25  1 9 1 6 )
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T h e  d e fe n d a n t  a n s w e r in g  th e  s e p a ra te  d e fe n c e s  
o f  th e  d e fe n d a n t  d e n ie s  e a ch  a n d  e v e r y  a l le g a t io n  
c o n t a in e d  th e re in .

Jo h n  J. St a ml e r ,
A tto r n e y  fo r  P laintiff.

I ,  W i l l ia m  C . G e b h a r d t ,  C le r k  o f  th e  S u p r e m e  ^  
C o u r t  o f  th e  S ta te  o f  N e w  J e r s e y , d o  c e r t i f y  th a t  
th e  f o r e g o in g  is  a  t r u e  t r a n s c r ip t  o f  th e  p le a d in g s  
in  th e  a b o v e  s ta te d  c a s e  a s  th e  sa m e  r e m a in  o n  file  
in  m y  o ffice .

I n  t e s t im o n y  w h e r e o f  I  h a v e  se t m y  h a n d  a n d  
th e  s e a l o f  s a id  c o u r t  a t  T r e n t o n ,  th is  tw e n ty - fo u r t h  
d a y  o f  M a y , A . D . n in e te e n  h u n d r e d  a n d  se v e n te e n .

(Seal) W m . C . Geb h ar dt , C le r k .
20

E xh ibit “ D ”  fo r  P lain tiff. 

N E W  J E R S E Y  S U P R E M E  C O U R T .

Pe t e r  Br e idt  Cit y  Br e we r y  
Co mp a n y , a  c o r p o r a t io n ,  

P la in t i f f ,

vs .

Jac o b Ca s t e l b a u m,
D e fe n d a n t .

A c t i o n  a t  L a w . 
O r d e r  D e n y in g  

R u le  t o  S h o w  
C a u s e  W h y  a 
N e w T r i a l  
S h o u l d  b e  
G r a n te d .

3 0

T h e  a b o v e  e n t i t le d  c a u s e  w a s  t r ie d  o n  th e  T e n th  
d a y  o f  O c to b e r ,  N in e te e n  H u n d r e d  a n d  S ix te e n , 
a t  t lie  U n io n  C o u n t y  C ir c u i t  w ith  a  J u r y  a n d  ju d g -
m e n t  w a s  e n te r e d  in  fa v o r  o f  th e  p la in t i f f  a n d
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E x h ib it  “ D ”  fo r  P lain tiff

a g a in s t  th e  d e fe n d a n t  f o r  th e  su m  o f  E le v e n  H u n -
d r e d  a n d  n in e ty -s e v e n  D o l la r s  a n d  s ix t y  C e n ts  
($ 1 ,1 9 7 .6 0 ) ,  th e  d e fe n d a n t  n o t  a p p e a r in g  w h e n  th e  
c a u s e  w a s  r e g u la r ly  c a l le d  f o r  t r ia l .

A f t e r  en tery  o f  th e  ju d g m e n t  th e  d e fe n d a n t  ap - 
] q  p l ie d  t o  th e  J u d g e ,  h o ld in g  th e  U n io n  C o u n t y  C ir -

c u it ,  f o r  a  R u le  t o  S h o w  C a u s e  w h y  a  n e w  t r ia l  
s h o u ld  n o t  b e  g r a n te d  o n  th e  g r o u n d  t h a t  h e  had  
a  g o o d  a n d  ju s t  d e fe n c e  t o  th e  a c t io n  o n  th e  m e r i t s ;  
th a t  th e r e u p o n  th e  C o u r t  o r a l ly  o r d e r e d  t h a t  th e  
p la in t i f f  a n d  d e fe n d a n t  b r in g  in t o  C o u r t  o n  S a t u r -
d a y , th e  fo u r te e n th  d a y  o f  O c to b e r ,  N in e te e n  H u n -
d r e d  a n d  S ix te e n , th e  w itn e s s e s  o f  th e  r e s p e c t iv e  
p a r t ie s  t o  g iv e  e v id e n c e  o n  s a id  a p p l ic a t io n .

A n d  i t  fu r t h e r  a p p e a r in g  th a t  th e  w itn e s s e s  fo r  
20 th e  r e s p e c t iv e  p a r t ie s  d id  a p p e a r  b e fo r e  th e  C o u r t  

o n  S a t u r d a y ,  th e  fo u r te e n th  d a y  o f  O c to b e r ,  N in e -
te e n  H u n d r e d  a n d  S ix te e n , a n d  th e y  w e r e  e x a m in e d  
a n d  c r o s s -e x a m in e d  b y  th e  r e s p e c t iv e  a t t o r n e y s ,  a n d  
a f t e r  c o n s id e r in g  th e  e v id e n c e  p r e s e n te d , th e  C o u r t  
b e in g  o f  th e  o p in io n  th a t  th e  d e fe n d a n t ’s  e v id e n c e  
d id  n o t  d is c lo s e  a  g o o d  c a u s e  o f  a c t io n  u p o n  th e  
m e r it s  o f  th e  c a s e ;

I t  is , th e r e fo r e ,  o n  th is  2 4 th  d a y  o f  O c to b e r ,  N in e -
te e n  H u n d r e d  a n d  S ix te e n , o n  m o t io n  o f  J o h n  J . 

30 S ta m le r ,  o f  C o u n s e l  w ith  th e  p la in t i f f ,  O R D E R E D ,  
t h a t  th e  a p p l i c a t io n  f o r  a  R u le  t o  S h o w  C a u se , 
m a d e  b y  th e  d e fe n d a n t ,  w h y  a  n e w  t r ia l  s h o u ld  n o t  
b e  g r a n te d  t o  h im , b e  a n d  th e  s a m e  i s  h e re b y  d e -
n ie d  w ith  c o s ts .

G e o . S . S i l z e r , J.
A  T r u e  C o p y ,

W m . C . G e b h a r d t ,
C le rk .

? 40
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E x h ib it “ S T  fo r  P la in tiff. 

N E W  J E R S E Y  S U P R E M E  C O U R T !

P e t e e  B r e i d t  C i t y  B r e w e r y  

C o m p a n y

vs.

J a c o b  C a s t e l b a u m .

A c t io n  a t  L a w . O n  P o s te a . 
E n te r e d  O c t o b e r  17, 1916. 
D a m a g e s  . . . . . .  .$ 1 ,1 9 7 .6 0
C o s t s  ' . . ................... 5 0 .1 6

$ 1 ,2 4 7 .7 6

J O H N  J . S T A M L E R ,  A t t ’y .

I ,  W i l l ia m  C . G e b h a r d t ,,  C le r k  o f  th e  S u p r e m e  
C o u r t  o f  t h e  S t a t e  o f  N e w  J e r s e y ,  d o  c e r t i f y  th a t  
th e  ju d g m e n t ,  o f  w h ic h  th e  a b o v e  is  a  t r u e  s ta te -
m e n t , w a s  c a n c e l le d  o f  r e c o r d  N o v e m b e r  2 4 ,1 9 1 6 .

I n  t e s t im o n y  w h e r e o f ,  I  h a v e  h e r e u n to  s e t  m y  
h a n d  a n d  th e  s e a l  o f  s a id  C o u r t , ,  a t  T r e n to n , th is  
tw e n ty -n in th  d a y  o f  M a y , A . D . N in e te e n  H u n d r e d  
a n d  S e v e n te e n . W M . C . G E B H A R D T ,

( S e a l )  C le r k .

10

20

30

40
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E xh ib it “ F ”  fo r  P lain tiff.

N o . 3 4  P e r t h  A m b o y ,  N . J . ,  N o v . 2 3 ,1 9 1 6 .

P E R T H  A M B O Y  T R U S T  C O M P A N Y

P a y  t o  th e  o r d e r  o f  P e t e r  B r e id t  B r e w in g  C o m p a n y  
o r  J o h n  J .  S ta m le r , A t t y .

T h r e e  H u n d r e c j a n d  S e v e n ty -F iv e  0 0 /1 0 0  D o l la r s  
$ 3 7 5  0 0 /1 0 0 .  i ; : r  .

J A C O B C A S T E L B  A U M ;

S a fe  D e p o s i t  1

V a u lt s

B o x e s  F r o m
20

$ 3  p e r  y e a r

(S t a m p e d  a c r o s s  th e  e n d  o f  c h e c k  “ N o  P r o t e s t ”  
a n d  b e a r in g  e n d o r s e m e n ts  o n  th e  b a c k  o f  sa m e  a s  
f o l l o w s :  “ H a r r y  C a s te lb a u m , J o h n  J .  S ta m le r  
F o r  d e p o s it  A t t y .  J o h n  J .  S ta m le r .  P a y  t o  th e  o r -
d e r  o f  A n y  B a n k , B a n k e r  o f  T r u s t  C o . A l l  P r io r  
E n d o r s e m e n ts  G u a r a n te e d . N o . 2 3 , 191 6 . U n io n  
C o u n t y  T r u s t  C o .,  5 5 -1 0 1  E liz a b e th ,  N . J .  55 -101  

3 0  E . A . F a u lk s ,  T r e a s u r e r .)

:40



E xh ib it P I .

THOMAS BROWN Attorney a n d  C o u n s e l lo r  

a t  L a w
3 0 8  S ta te  S t . P e r t h  A m b o y ,  N . J .

T e le p h o n e  12 9 — C a b le  A d d r e s s  “ B r o w n la w ”

J u ly  7, 1916.

T o  J a c o b  a n d  L e n a  C a s t El b a u m  :

T h is  is  t o  c e r t i f y  th a t  th e  R u b s a m  a n d  H o r r m a n n  
B r e w in g  C o . h a s  th is  d a y  le f t  in  e s c r o w  w ith  m e  
th e  s u m  o f  $ 2 ,3 5 0 , w h ic h  s a id : a m o u n t  is  t o  b e  p a id  
o u t  t o  th e  s a id  J a c o b  a n d  L e n a  C a s te lb a u m  b y  m e  20 

"u p o n  th e  d e l iv e r y  o f  a  b i l l  o f  s a le  W ith  w a r r a n t  o f  
t i t le  a n d  le a se , th e  te r m s  o f  w h ic h  a r e  a g r e e d  u p o n , 
th e  le a s e  , t o  b e  a  d u p l i c a t e  o f  th e  o n e  n o w  in  m y  
p o s s e s s io n . T H O M A S  B R O W N .

E xh ib it D “ 1” .

T H I S  I N D E N T U R E  m a d e  th e  e ig h th  d a y  o f  J u ly  
O n e  T h o u s a n d  N in e  H u n d r e d  a n d  s ix t e e n  B e tw e e n  ;jo  
J a c o b  C a s t l e b j a u m  a n d  L e n a  C a s t l e b a u m ,  h is  
w i f e  o f  th e  C it y  o f  P e r t h  A m b o y ,  C o u n t y  o f  M id -
d le s e x , a n d  S t a t e  o f  N e w  J e r s e y , p a r t ie s  o f  th e  f ir s t  
p a r t ,  a n d  D a v i d  W o l f s o n ,  o f  th e  C it y  o f  P e r t h  
A m b o y ,  C o u n t y  o f  M id d le s e x , a n d  S ta te  o f  N e w  
J e r s e y  o f  th e  s e c o n d  p a r t ,  W i t n e s s e t h ,  T h a t  th e  
s a id  p a r t y  o f  th e  f ir s t  p a r t  h a v e  L e t  a n d  b y  th e s e  
p r e s e n ts  d o  g r a n t ,  d e m ise , a n d  t o  fa r m  le t ,  u n t o  th e  
s a id  p a r t y  o f  th e  S e c o n d  P a r t  A l l  o f  th a t  s to r e  a n d  

• c e l la r  th e r e u n d e r , t o g e t h e r  w ith  se v e n  l iv in g  r o o m s  -4 0



Exhibit D ut ’

a b o v e  s a id  s to r e , o f  th e  p r e m is e s  k n o w n  as  N o . 331  
P r o s p e c t  S t r e e t , in  th e  C it y  o f  P e r t h  A m b o y ,  C o u n -
ty  o f  M id d le s e x , a n d  S t a t e  o f  N e w  J e r s e y , w ith  th e  
a p p u r te n a n c e s ,  f o r  th e  te r m  o f  fiv e  ( 5 )  y e a r s  fr o m  
th e  f ir s t  d a y  o f  J u ly  O n e  T h o u s a n d  N in e  H u n d r e d  
a n d  s ix te e n , a t  th e  Y e a r ly  R e n t  o r  S u m  o f  S ix  h u n -
d r e d  d o l la r s  ($ 6 0 0 .0 0 )  d u r in g  th e  f irs t  y e a r  o f  sa id  
te r m  p a y a b le  in  e q u a l  m o n th ly  in s ta llm e n ts  o f  
$ 5 0 .0 0  in  a d v a n c e  o n  th e  f ir s t  d a y  o f  e a ch  a n d  e v e ry  
m o n th , a n d  th e  y e a r ly  r e n t  o r  su m  o f  S e v e n  h u n -
d r e d  tw e n ty  d o l la r s  ($ 7 2 0 .0 0 )  f o r  th e  r e m a in in g  
f o u r  y e a r s  o f  s a id  t e r m , p a y a b le  in  e q u a l  m o n th ly  
p a y m e n ts  o f  $ 6 0 .0 0  e a c h , in  a d v a n c e  o n  th e  f irs t  
d a y  o f  e a ch  a n d  e v e r y  m o n th .

A n d  it  is  agreed  th a t  i f  a n y  re n t s h a ll  be du e and  
u n p a id , o r  i f  d e fa u lt  sh a ll be m a d e  in  a n y  o f  the  

co v e n a n ts  h erein  c o n ta in e d , th en  it  sh a ll be la w fu l  
fo r  th e sa id  p a r ty  o f  th e  first p a r t  to  re -en ter the  

sa id  p re m ise s , a n d  to  re m ov e  a ll p e rso n s  th erefro m .
A n d  th e  sa id  p a r ty  o f  th e  secon d  p a r t do  cov en a n t  

to  p a y  to  th e  sa id  p a r ty  o f  th e  first p a r t , th e  sa id  
m o n th ly  re n t as h erein  specified

7t  i s  f u r t h e r  a g r e e d  b etw een  th e  p a rtie s  to  th ese  
p re se n ts  th a t  th e  sa id  p a r tv  o f  th e  first p a r t  sh a ll 

m a k e  a ll e x te r io r  re p a irs  in  a n d  to  sa id  p rem ises  

d u r in g  th e  te rm  o f  th is  lea se , o r  a n y  ren ew al o r  re-
n e w a ls  th e re o f, a t h is  o w n  c o st  a n d  exp en se .

It  is f u r t h e r  ag r ee d  between the parties to these 
presents that the said party of the second part is to 
pay for all the water rents or water charges for 
water used on said premises, it being understood, 
however, that the said party of the first part is to 
pav each and every year the sum of fifteen dollars 
(#15.001 towards the pavment of said water ex-
pense» and water charges.

It  is  f u r t h e r  ag r ee d  between the parties to these



Exhibit J ) “It”

ppesents.andjLt is the essence of this lease, .that the 
party of .the second part, his heir^, executors, atl- 
jninistratoES, and assigns shall .not or will not, re-
move, air transfer, or cause to be moved, removed, 
.ortr ansf erredirom saidpr_emise§, the liquor license 
that .now -exists to sell liquor on said premises, -dur-
ing the term of this .lease, or any renewal thereof, 
and it is further agreed that this covenant shall be 
dike wise hinding and controlling on any of .the re- 
jiewal or renewals of said license.

A nd  that at the .expiration of the .said term, the 
said party of the second part will quit and ¿sur-
render the premises hereby demised, in as good 
state and condition as reasonable use and wear 
thereof will permit, damages by the elements .ex-
cepted.

It  is  f u r t h e r  under st o o d  a n d  ag r e e d , that this 
covenant is an essence of this agreement, and forms 
a license for the execution theredf,'and pertains and 
is binding, whether the transfer or removal is at-
tempted to be made from person to person or from 
place to place.

A nd  the said party of the first part do covenant 
that the said party of the second part on-paying the 
said yearly rent, and performing »the covenants 
aforesaid shall and irray peaceably and quietly have, 
hold and enjoy the said demised premises for the 
term aforesaid.

JACOB CASTEI/BATJM [ l . s .] 
LEN A CASTELBAIIM  [ l . -s .] 
D A V ID  W OLFSON [ l . s ?]

Witness as to
JACOB CASTELBATJM AND W IF E
GEORGE E. JEN K IN SO N , JR.
THOM AS BROW N  

As to WoTfson.

2 0

*J0

40July 19th, 1916.
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For and in consideration of the sum of one dol-
lar ($1.00) to me in hand paid, and other good and 
valuable considerations, I do hereby transfer, set 
over and assign to the Rubsam & Horrmann Brew-
ing Company, of Stapleton, Staten Island, New 

jn York State all my right, title and interest in and to 
~ the above lease, upon the condition, however, that 

the said Rubsam & Horrmann Brewing Co. shall 
mot be responsible for the payment of the rent here-
in specified. It being understood and agreed that 
I am to continue the payments of said rent as sped 
fled in said lease.

DAVID WOLFSON [s e a l ]

Sig ne d , Se al e d  a n d '
' De l ive r e d  in  t h e  -

Pr e se nc e  of

THOMAS BROWN.

St a t e  o f  Ne w  Je r s e y, (
Co u n t y  o f  Mid d l e s e x , r*"'*'

Be  it  Re me mbe r e d , that on this twelfth day of 
July in the year of our Lord One Thousand Nine 
Hundred Sixteen before me, the subscriber an at- 

30 torney at law of New Jersey personally appeared 
Jacob Castelbaum, and Lena Castelbaum, his wife # 
who, I am satisfied are the lessors in the within 
Indenture of Lease named; and I having first made 
known to them the contents thereof, they did ac-
knowledge that they signed, sealed and delivered 
the same as their voluntary act and deed, for the 
uses and purposes therein expressed.

And the said Lena Castelbaum being by me pri-
vately examined, separate and apart from her hus-

40
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band did further acknowledge that she signed, 
sealed and delivered the same as her voluntary act 
and deed, fre el y , without any fear, threats or com-
pulsion of her said husband.

GEORGE E. JENKINSON, JR., ? JQ 
Attorney at Law of N. J.

L E A S E  r r . - -  •••" : , ,:?)*

J A C O B  C A S T E L B A U M , a n d  
L E N A  C A S T E L B A U M , h is  w ife .

....... to

DAVID WOLFSON

Dated July 8, 1916. 20

Received in the Clerk’s Office of the County of 
Middlesex on the 24th day of July A. D., 1916 at 
2 :10 o’clock, in the afternoon and Recorded in Book 
«8Q of DEEDS for said County, on pages 562, etc.

BERNARD M. GANNON,
Clerk.

THOMAS BROWN, m
Attorney and Counsellor at Law.
308 State St., Perth Amboy, N. J.

Juljr24, 1916, 2:10 o’clock.

40
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E xhibit -D *$2” .

Telephone 1025 Mulberry ^Suite 611

10

HARRY CASTEDB AUM 
A t t o r n e y  a t  Da w  

Essex Building 
81 Clinton Street 

Ne w a r k , N. J.
August 9, 1916.

Thomas Brown, Esq.,
308 State St.,

Perth Amboy, "N. J.

Dear Sir:

On Monday morning, of this week I called you 
up, and not finding you in, I left word .that you 
should call me. I never received any call.

The Peter Breidt Brewing Company of Eliza-
beth have instituted suit for the recovery o f the 
sum of $900. This occasioned me very great sur-
prise as I  was under the impression that you had 
Pnid these people their money. I, thereupon got 
in touch with Mr. Stamler of Elizabeth, who in-
formed me that he had written a number of times 
to'Mr. Wolfson asking for the money but he had 
never received^,reply. T, {thereupon communicated 

** with the Rubsam & .Horrmann Brewing Company, 
who have .given me to ^understand that they are 
going: to have the matter taken care of.

Will you please inform me at your earliest pos-
sible convenience just what steps you have taken 
towards paying this money, and also when you pay 
it, we are supposed to receive a chattel mortgage 
and a note. This is important because I must file 
an answer immediately if this suit is not adjusted, 
and it will be necessarv for me to join in Mr. Wolf-



E M n M  B  * r *  {3*i d )

son and the Rubsam & Horrmann Brewing Com-
pany, and I do not want to go to all this expense 
when there is no necessity for i t

Yoursvery truly,

h a r r y  c a ^ t u s b a u m *
HC/AG

E xh ibited  D 1- {2md}

Telephone 1025 Mulberry Suite 611

HARRY CASTELBAUM 
/ v v  - A t t o r n e y  a t  Law 

Essex Building 

31 Clinton Street 

Ne w a r k , N. J.

Thomas Brown, Esq.,
308 State St,

Perth Amboy, N. J.

Dear S ir:

' Mr. Stamler has been in touch with me, and has 
informed me that he will give you the cancelled 
chattel mortgage, upon your payment to him of the 
funds in your hands. Will you kindly do this?

Yours very truly,

HARRY CASTELBAUM.
HA/AG
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E xhibit D “ 3” ;

Telephones: Long Distance*lx>cal No. 18. 

THE PETER BREIDT CITY BREWERY CO. 

Brewers and Bottlers of

^  Br e id t ’s  Pu r e  Be e r , A l e s  a n d  Porter

“As It Is Made In Germany”

D. F. Collins, Prest. .

L. Breidt-Klein, Yice-Prest.

Jos. L. Nolte, Secy. & Treas.

Elizabeth, N. J., July 10, 1916.
20

Sold to Mr. Jacob Castlebaum
Chattel Mtge........................... ..........$900
Balance due License A cct .. . ........ 130

_  > ------ $1,030

30

[1265]

4 0



A rth u r  W. C ross, L a w Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals
Jacob  Ca s t l e b a u m, J

P la in tiff -R e sp o n d e n t,  /

VSm \  O n  A p p e a l.

David  W o-l f s o n , V
D e fen d a n t-A p p e lla n t .  J

Brief for Respondent.

The Facts.
This cause is on appeal from a judgment in 

the Supreme Court, Monmouth Circuit, on an 
agreement marked Exhibit A  (case, p. 153), 
wherein the respondent agreed with the appel-
lant, to convey a certain saloon business in Perth 
Amboy, in consideration of the sum of $2,500, 
receiving a certain amount on account, at the 
time of the drawing of the agreement. As part 
of the consideration for the purchase, the agree-
ment continued, “ subject to a mortgage of 
$950.00, now held by the Peter Breidt Brewery, 
which the said party of the second part agrees 
to assume, in addition to the consideration 
above named. 9 ’

The appellant, who was party of the second 
part, entered into the business of this saloon, 
and paid the respondent $2,500, and left $900 in 
the hands of the appellant’s attorney, the bal-
ance of the loan made to the appellant, by the 
Rubsam Horrman Brewery Company, who was 
to pay the amount due on the chattel mortgage 
to the Peter Breidt Brewery.

The holder of the chattel mortgage was not 
paid and sued the respondent herein and the
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l a t t e r  w a s  o b l i g e d  t o  p a y  a n d  d id  p a y  u p o n  
th e  m o r t g a g e  $ 3 5 4 .7 6  o v e r  a n d  a b o v e  th e  $90 0 , 
s o  l e f t  in  th e  a p p e l l a n t ’ s  a t t o r n e y ’ s  h a n d s ,  in  
l i q u id a t io n  o f  th e  c h a t t e l  m o r t g a g e .

T h e  r e s p o n d e n t  t h e r e u p o n  s u e d  th e  a p p e l la n t  
f o r  t h is  a m o u n t ,  t o g e t h e r  w i t h  in t e r e s t  f r o m  
N o v e m b e r  2 7 , 1 9 1 6 , t o  J u n e  8 , 1 9 1 7 , a n d  r e -
c o v e r e d  a  ju d g m e n t ,  w h ic h  a m o u n t e d  t o  $ 3 7 0 .1 3 .

Point One.
The court properly admitted in evidence, 

the transcript of the pleadings and of the judg-
ment, in the action of the Peter Breidt Brew-
ing Company against the respondent.

T h e  t r a n s c r i p t  o f  th e  p l e a d in g s  w a s  a d m it t e d  
in  e v id e n c e  o n  r e s p o n d e n t ’ s o f f e r ,  a n d  m a r k e d  
E x h ib i t  C , f o r  th e  p la i n t i f f  ( c a s e ,  p .  38 , 1. 1 3 ) .

O n  a p p e a l ,  a p p e l la n t  d e p e n d s  o n  g r o u n d s  o th e r  
th a n  t h o s e  r a i s e d  a t  th e  t im e  o f  th e  t r ia l ,  t o  
s u p p o r t  h is  o b je c t i o n  t o  th e  o f f e r ,  w h ic h ,  o f  
c o u r s e ,  c a n  a v a i l  h im  n o t h in g  o n  a p p e a l .  T h e  
o n ly  g r o u n d  r a i s e d  a t  th e  t r ia l  ( c a s e ,  p . 37 , 
11. 8  t o  1 3 ) ,  i s  n o t  a r g u e d  o n  t h is  a p p e a l ,  a n d  
a p p e l la n t ,  t h e r e f o r e ,  h a s  a b a n d o n e d  it .

W e  m a in t a in ,  t h a t  th e  t r a n s c r ip t  o f  th e  ju d g -
m e n t ,  E x h ib i t  D . f o r  p l a i n t i f f  ( c a s e ,  p a g e s  159 
a n d  1 6 0 ) ,  w h ic h  m ig h t  r a t h e r  b e  t e r m e d , “ a n  
o r d e r  d e n y in g  a  R u le  t o  S h o w  C a u s e , w h y  a 
n e w  t r ia l  s h o u ld  b e  g r a n t e d , ”  in  th e  a c t io n  
w h e r e in  th e  p r e s e n t  r e s p o n d e n t  w a s  s u e d  b y  
th e  P e t e r  B r e i d t  B r e w i n g  C o m p a n y  o n  th e  C h a t -
t e l  M o r t g a g e  w h ic h  th e  a p p e l la n t  h e r e in  h a d  
a s s u m e d , a n d  w h ic h  w a s  f o r e c l o s e d  b y  r e a s o n  
o f  th e  a p p e l l a n t ’ s  a c t ,  a s  w e  s h a ll  a f t e r w a r d s  
p o in t  o u t ,  w a s  a ls o  p r o p e r l y  a d m it t e d  in  e v i -
d e n c e .  I t  i s  t r u e  t h a t  th e  ju d g m e n t  u p o n  w h ic h
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th e  r e s p o n d e n t  in  th is  c a s e  a p p l ie d  f o r  a  R u le  
to . S h o w  C a u s e , a t  th e  C ir c u i t ,  d o e s  n o t  a p p e a r  in  
E x h ib i t  D , y e t  th e  t r a n s c r ip t  r e c i t e s  th e  j u d g -

m e n t .
T h e  a p p e l l a n t ’ s  o b je c t i o n  t o  th e  o f f e r ,  a p p e a r s  

o n  p a g e  4 0  o f  th e  c a s e ,  l in e s  28  t o  39 . A p p e l -
la n t  h a d  l o s t  th e  r ig h t  t o  q u e s t io n  th e  t r a n s c r ip t  
o f  th e  p le a d in g s ,  b e c a u s e  i t  w a s  p r o p e r l y  a d -
m it t e d  in  e v id e n c e .  A t  a n y  r a t e ,  h e  c a n n o t  q u e s -
t i o n  i t  a t  t h is  t im e , h a v in g  f a i l e d  o n  t h is  a p p e a l  
t o  a r g u e  th e  o n ly  o b je c t i o n  r a is e d  a t  th e  t im e  
o f  th e  t r ia l .  I t  w a s  o n ly  n e c e s s a r y  t o  s h o w  th a t  
a  ju d g m e n t  w a s  r e n d e r e d  a g a in s t  th is  r e s p o n -
d e n t  a t  th e  s u it  o f  th e  h o ld e r  o f  th e  C h a t t e l  
M o r t g a g e .  E v e n  i f  w e  a s s u m e  f o r  th e  s a k e  o f  
a r g u m e n t ,  th a t  th e  C o u r t  e r r o n e o u s ly  a d m it t e d  
th e  t r a n s c r ip t  o f  th e  ju d g m e n t ,  th e e r r o r  w a s  
cu red , b e c a u s e ,  u p o n  a  s u b s e q u e n t  e x a m in a t io n  
o f  th e  p la in t i f f ,  h e  t e s t i f ie d  w it h o u t  o b je c t i o n  b y  
a p p e l l a n t ’ s  c o u n s e l ,  th a t  a  s u it  w a s  s t a r t e d  
a g a in s t  h im  b y  th e  P e t e r  B r e i d t  B r e w in g  C o m -
p a n y ,  f o r  th e  m o n e y  d u e  it ,  c o v e r i n g  p r in c ip a l  
a n d  in t e r e s t  o n  th e  C h a t te l  M o r t g a g e  ( c a s e ,  p . 
3 6 , 1. 18  t o  1. 2 3 ) ,  a n d  th a t  th e  ju d g m e n t  w a s  
p a id  ( c a s e ,  p . 4 2 , 1. 33  t o  1. 4 0 ) ;  th a t  th e  a p p e l -
l a n t ’ s  a t t o r n e y  t h e r e a f t e r  p a id  $ 9 0 0  l e f t  w i t h  
h im  o n  d e p o s i t  ( c a s e ,  p .  4 3 , 1. 16  t o  1. 2 0 ) ,  and  
resp o n d en t p a id  the balance o f  in terest. (C a s e ,  

p .  4 3 , 1. 21  t o  1. 2 3 .)
T h e  a m o u n t  o f  th e  r e s p o n d e n t ’ s l o s s  w a s  

p r o v e d  w it h o u t  r e f e r e n c e  t o  th e  t r a n s c i i p t ,  a n d  
th e  a p p e l la n t  m a d e  n o  o b je c t i o n  t o  s u c h  e v i -
d e n c e .  T h e  c h e c k  w it h  w h ic h  th e  r e s p o n d e n t  
p a i d  h is  o b l i g a t i o n  w a s  e v e n  a d m it t e d  in  e v i -
d e n c e  ( c a s e ,  p . 4 3 , 1. 2 8 ) ,  E x h ib i t  F  f o r  p la in t i f f ,  
a n d  n o  e r r o r  i s  a s s ig n e d  in  t h is  C o u r t  o n  th e  
a d m is s io n  o f  th e  c h e c k . I t  f u r t h e r  a p p e a r s  th a t  
th e  " c a n c e l la t io n  o f  ju d g m e n t ,  E x h ib i t  E  f o r
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p l a i n t i f f  ( c a s e ,  p .  1 6 1 )  w a s  a d m it t e d  in  e v i -
d e n c e ,  a n d  n o  e r r o r  i s  a s s ig n e d  in  t h is  C o u r t  
o n  th e  a d m is s io n  o f  th e  c e r t i f i c a t e .

d e a r l y ,  th e  a p p e l l a n t ’ s f i r s t  p o in t  is  w ith o u t  
m e r it .

Point Two.
The trial court properly refused to permit 

the evidence of any conversation between the 
parties in regard to the payment of interest on 
the chattel mortgage, at the time the agree-
ment was executed.

T h is  r u l in g  i s  b a s e d  u p o n  th e  f a m i l i a r  r u le  o f  
e v id e n c e ,  t h a t  th e  t e r m s  o f  a  w r i t t e n  c o n t r a c t  
m a y  n o t  b e  v a r i e d  o r  a l t e r e d  b y  p a r o le  e v id e n c e .  
T h e  p o r t i o n  o f  th e  B i l l  o f  S a le ,  E x h ib i t  A  f o r  
p l a i n t i f f  ( c a s e ,  p a g e  1 5 3 ) ,  w h ic h  is  in v o lv e d  in  
th is  q u e s t io n ,  r e a d s  a s  f o l l o w s :

“ T h e  a b o v e  f ix t u r e s  b e in g  s u b je c t  t o  a  
m o r t g a g e  o f  $ 9 5 0 , n o w  h e ld  b y  th e  P e t e r  
B r e i d t  B r e w e r y ,  w h ic h  s a id  p a r t y  o f  th e  
s e c o n d  p a r t  a g r e e s  t o  a s s u m e  in  a d d i t io n  t o  
th e  c o n s id e r a t i o n  a b o v e  m e n t io n e d . ”

T h e  p a r t y  o f  th e  s e c o n d  p a r t  is  th e  a p p e l la n t .

I t  c a n n o t  b e  q u e s t io n e d  th a t  th e  a s s u m p t io n  
o f  th e  C h a t te l  M o r t g a g e  w a s  u n q u a li f ie d .  W e  
c la im  it  c a r r i e s  w ith  i t  th e  l i a b i l i t y  t o  p a y  
b o t h  th e  p r i n c i p a l  a n d  in t e r e s t .  O n e  N e w  J e r -
s e y  c a s e  in  p o in t  is  T h o m p so n  v . B ir d ,  5 7  E q u i t y ,  
p a g e  1 7 5 , c i t e d  in  a p p e l l a n t ’ s b r i e f ,  in  w h ic h  
c a s e  th e  v e n d e e  a s s u m e d  th e  p a y m e n t  o f  a  
m o r t g a g e  o f  $ 6 0 0 , a n d  th e  C o u r t  f o u n d  a s  a  
m a t t e r  o f  f a c t  th a t  t h e r e  w a s  n o  $ 6 0 0  m o r t g a g e  
a n d  th a t  w h a t  th e  v e n d e e  r e a l l y  a s s u m e d  w a s  
h a l f  o f  a  $ 1 ,2 0 0  m o r t g a g e  o n  th e  p r e m is e g ,  a n d  
s e c o n d ly ,  o r d e r e d  th e  v e n d e e  t o  p a y  in t e r e s t  o n



th e  s a id  $ 6 0 0  f r o m  th e  t im e  h e  a c q u ir e d  t i t le ,  
c l e a r ly  i m p ly in g  t h a t  th e  a s s u m p t io n  o f  t h e  
m o r t g a g e  c a r r i e d  w it h  i t  th e  a s s u m p t io n  o f  in -

t e r e s t .
T h e  a s s u m p t io n  o f  a  m o r t g a g e  b y  th e  d e -

f e n d a n t  i s  a  c o v e n a n t  b y  h im , H u y le r s  E x e c u -
to r s  v . A tw o o d , 26  E q u i t y ,  p a g e  50 4 . A n d  th e  
c o v e n a n t  t o  a s s u m e  th e  p a y m e n t  o f  a  m o r t -
g a g e  im p l ie s  th e  p a y m e n t  o f  a c c r u e d  in t e r e s t  
d u e  t h e r e o n ,  Sha na ha n  v . P e r r y , 1 3 0  M a s s . ,  p a g e  

4 6 0 .
I n  th e  c i t e d  c a s e ,  th e  p l a i n t i f f  in s t i t u t e d  a n  

a c t io n  o n  c o n t r a c t  u p o n  a  c o v e n a n t  a g a in s t  e n -
c u m b r a n c e s ,  in  a  d e e d  f r o m  th e  d e fe n d a n t  t o  
t h e  p la in t i f f ,  w h ic h  d e e d  c o n t a in e d  th e  f o l l o w -

i n g  c la u s e  r
“ T h is  c o n v e y a n c e  is  m a d e  s u b je c t  t o  a  

m o r t g a g e  o f  $ 3 ,5 0 0 , f r o m  s a id  M a y  E .  S c h o -

f ie ld ,  t o  S e t h  C la r k ,  e t c . ”

a n d  a  c o v e n a n t  th a t  th e  p r e m is e s  w a s  f r e e  f r o m  
a l l  e n c u m b r a n c e s ,  e x c e p t  a s  a f o r e s a id .  A f t e r  
th e  e x e c u t io n  a n d  r e c o r d i n g  o f  th e  d e e d ,  th e  
m o r t g a g e e  d e m a n d e d ,  a n d  r e c e iv e d  f r o m  th e  
p l a in t i f f ,  $ 2 4 5  f o r  in t e r e s t  w h ic h  h a d  a c c r u e d  
u p o n  th e  m o r t g a g e  b e f o r e  th e  d a t e  o f  c o n -
v e y a n c e .  P l a i n t i f f  c o n t e n d e d  t h a t  th e  d e f e n d -
a n t ’ s c o v e n a n t  w a s  a g a in s t  a l l  e n c u m b r a n c e s  m  

e x c e s s  o f  $ 3 ,5 0 0 . T h e  C o u r t  s a i d :
“ T h e  m e n t io n  in  th e  d e f e n d a n t ’ s  d e e d  t o  

t h e  p la in t i f f ,  o f  a n  e x is t in g  m o r t g a g e  o f  a  
c e r t a in  a m o u n t ,  f r o m  a  c e r t a in  m o r t g a g o r ,  

t o  a  c e r t a in  m o r t g a g e e ,  r e c o r d e d  in  a  c e r -
t a in  b o o k  a n d  p a g e ,  in  th e  r e g i s t r y ,  is  o n ly  
b y  w a y  o f  d e s c r ip t i o n ,  a n d  id e n t i f i c a t io n  o f  
t h a t  m o r t g a g e ,  w h ic h ,  t o  th e  e x t e n t  o f  a l l  is  
a  s in g le  e n c u m b r a n c e ; a n d  t h a t  e n c u m -
b r a n c e  is  e x c e p t e d  o u t  o f  th e  d e fe n d a n t  s 

c o v e n a n t .  ’ ’
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T h e  a b o v e  c a s e  w a s  f o l l o w e d  in  M u h lig  v . 
F is k e ,  1 3 1  M a s s . ,  p a g e  1 1 0 , a t  p a g e  1 1 3 :

“ T h e  a g r e e m e n t  t o  a s s u m e  a n d  p a y  th e  
m o r t g a g e ,  in c lu d e s  t h e  in t e r e s t  a s  w e l l  a s  
th e  p r i n c i p a l . ”

I n  J o h n so n  v . N ich o ls , 7 4  N . W . ,  7 5 9 , i t  w a s  
h e l d :

“ O n e  o f  th e  i t e m s  o f  p l a i n t i f f ’ s c la im  u n -
d e r  th e  c o v e n a n t  o f  w a r r a n t y ,  is  $ 4 5 .2 2 , a c -
c r u e d  in t e r e s t  * * # o n  t h e  $ 8 0 0  m o r t -
g a g e  r e f e r r e d  t o  in  th e  d e e d ,  in  t h e  f o l l o w -
i n g  la n g u a g e ,  n a m e ly ,  ‘ s u b je c t  t o  o n e  e x is t -
i n g  m o r t g a g e  o f  $ 8 0 0 . ’ ”

T h e  C o u r t  h e ld  th a t  th e  w o r d s  w e r e  b y  w a y  
o f  d e s c r ip t i o n  a n d  n o t  l im i t a t io n  o f  th e  a m o u n t  
d u e ; a n d  q u o t e d  w it h  a p p r o v a l ,  th e  c a s e  o f  
Shanahan  v . P e r r y ,  1 3 0  M a s s . ,  p a g e  4 6 0 . T h e  
w o r d s ,  “ e x c e p t  a n  e n c u m b r a n c e  o f  $ 1 ,5 0 0 ,”  a r e  
d e s c r ip t iv e  o f  th e  p a r t i c u la r  e n c u m b r a n c e  e x -
c e p t e d  f r o m  th e  c o v e n a n t  o f  th e  d e e d ,  a n d  n o t  
th e  a m o u n t  w h ic h  p l a i n t i f f  w a s  t o  p a y .  B a n k -  
so n  v . L a g e r lo f ,  7 5  N . W . ,  661 .

I n  3 9  C y c . ,  a t  p a g e  1 6 0 3 , in  r e f e r e n c e  t o  a n  
a s s u m p t io n  b y  a  v e n d e e  o f  a n  e n c u m b r a n c e ,  is  
t h is  s t a t e m e n t :

“ I f  t h e  l i a b i l i t y  a s s u m e d  i s  in  th e  f o r m  
o f  n o t e s  b e a r i n g  in t e r e s t ,  t h e  p u r c h a s e r  
m u s t  p a y  o v e r d u e  in t e r e s t ,  o n  s u c h  n o t e s ,  
a s  w e l l  a s  th e  p r i n c i p a l . ”

c i t in g  S a w y e r  v . W e a v e r ,  1 3 1  U . S .,  A p p e a l s  
A p p e n d i x ,  1 5 1 , 2 4  L .  E d .  70 5 .

T h e  c a s e  u n d e r  r e v ie w  is  w it h in  th e  r u le s  la id  
d o w n  in  th e  a b o v e  c i t e d  c a s e s ,  b e c a u s e :

F ir s t . C o v e n a n t s  r e la t in g  t o  r e a l  p r o p e r t y  
a n d  p e r s o n a l  p r o p e r t y  a r e  o n ly  d is t in g u is h e d  
i n s o f a r  a s  t o  w h o  m a y  ta k e  a d v a n t a g e  o f  th e m ,
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w h e t h e r  i t  is  a  p e r s o n a l  c o v e n a n t ,  o r  o n e  r u n n in g  

w i t h  th e  la n d .
S e c o n d . T h a t  w h i le  i t  is  t r u e  a l l  o f  th e  a b o v e  

c a s e s  a r i s e  f r o m  th e  p a y m e n t  b y  th e  v e n d e e  o f  
a c c r u e d  in t e r e s t ,  a n d  h is  a t t e m p t  t o  r e c o v e r  s a m e  
f r o m  h is  v e n d o r ,  th e  p r in c ip l e  m u s t  b e  th e  s a m e  
in  t h i s  c a s e ,  f o r  i f ,  w h e n  th e  v e n d e e  s u e s ,  a f t e r  
p a y i n g  th e  in t e r e s t ,  a n d  i t  i s  d e c id e d  t h a t  i t  is  
p a r t  o f  h is  a s s u m p t io n ,  th e n , c e r t a in ly ,  w h e n  
th e  v e n d o r ,  a s  in  t h is  c a s e ,  s u e s , a l l e g in g  th e  
b r e a c h  o f  th e  c o v e n a n t  o n  th e  p a r t  o f  th e  v e n -
d e e , t h e  p r in c ip l e  m u s t  s t i l l  r e m a in  th e  s a m e .

T h e  c a s e  u n d e r  c o n s id e r a t i o n  c l e a r l y  c o m e s  
u n d e r  th e  a b o v e  r u le  f o r  i t  w i l l  a p p e a r  th a t  th e  
a m o u n t  m e n t io n e d  a s  th e  m o r t g a g e  w a s  m e r e ly  
b y  w a y  o f  d e s c r ip t io n ,  in  th a t  i t  w a s  m e n t io n e d  
a s  $ 9 5 0 , w h e r e a s  th e  a c t u a l  m o r t g a g e  w a s  $ 9 0 0 .

J u s t i c e  P a r k e r ,  in  r u l in g  u p o n  t h e  m o t i o n  a d -
d r e s s e d  t o  th e  a n s w e r ,  d e t e r m in e d  t h a t  th e  a s -
s u m p t io n  o f  th e  m o r t g a g e ,  c a r r i e d  w it h  it ,  b y  
im p l i c a t i o n  o f  la w , th e  a s s u m p t io n  o f  p a y m e n t  
b y  th e  a p p e l la n t  o f  th e  in t e r e s t .  H is  r u l i n g  
( c a s e ,  p p .  16  a n d  1 9 ) ,  is  a m p ly  s u p p o r t e d  b y  

t h e  a b o v e  p r e c e d e n t s .
T h e r e f o r e ,  in  f in d in g  a s  a  m a t t e r  o f  la w  th a t  

th e  a s s u m p t io n  o f  th e  m o r t g a g e  c a r r i e d  w it h  it , 
b y  im p l i c a t i o n  o f  la w , th e  a s s u m p t io n  o f  th e  
in t e r e s t  b o t h  a c c r u e d  a n d  a c c r u in g  t h e r e o n ,  w e  
m u s t  n e x t  c o n s id e r  w h e t h e r  p a r o le  e v id e n c e  is  
a d m is s a b le  t o  v a r y ,  c h a n g e  o r  a l t e r  t h a t  im p l i -

c a t io n .
T h e  a d m is s io n  o f  e v id e n c e  o f f e r e d  u n d e r  th e  

g u is e  o f  e x p la in in g  th e  t e r m s ,  e t c . o f  th e  a g r e e -
m e n t ,  w o u ld  o n ly  b e  a  c lo a k  t o  c o n c e a l  th e  
o f f e r  t o  v a r y  th e  w r i t t e n  in s t r u m e n t .  A p p e l -
l a n t ’ s a t t o r n e y  p r a c t i c a l l y  a d m it t e d  a t  th e  t r ia l  
t h a t  th e  p u r p o s e  o f  th e  o f f e r  w a s  t o  v a r y  th e  
im p l i c a t i o n  o f  la w  ( c a s e ,  p .  5 0 , 1. BO, t o  p . 5 1 , 

1. 1 7 ) .
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T h e  la w  in  th is  s ta te  is  w e l l  s e t t le d  t h a t  s u ch  
e v id e n c e  i s  n o t  a d m is s ib le .  I n  t h e  c a s e  o f  
B cm d h olz  v . J u d g e , 62  N . J .  L , ,  p .  5 2 6 , th e  p la in -
t i f f  in  e r r o r  h a d  m a d e  a  c o n t r a c t  w it h  th e  d e -
f e n d a n t  in  e r r o r  f o r  h im  t o  e r e c t  a  h o u s e ,  a n d  in  
t h e  c o n t r a c t  J u d g e  a g r e e d  t o  a s s u m e  c e r t a in  
c o n t r a c t s  f o r  m a t e r ia l  a l r e a d y  m a d e  b y  B a n d -  
h o lz .  A t  th e  t r ia l ,  e v id e n c e  w a s  a l l o w e d  r e -
la t in g  t o  c o n v e r s a t i o n s  b e t w e e n  th e  p a r t i e s  a t 
t h e  t im e  o f  th e  s ig n in g  o f  th e  a g r e e m e n t ,  a s  t o  
t h e  a m o u n t  o f  th e  c o n t r a c t s ,  o r  e s t im a t e s ,  s o  t o  
b e  a s s u m e d .

T h e  C o u r t  s a y s  a t  p a g e  5 2 9 :

“ T h i s  t e s t im o n y  w a s  in a d m is s ib le  a n d  
i t s  s u b m is s io n  t o  t h e  j u r y  w a s  l e g a l  e r r o r  
w h ic h  m u s t  l e a d  t o  a  r e v e r s a l  o f  th e  ju d g -
m e n t  a n d  a  v en ir e  de n o v o .  T h e  w r i t t e n  
a g r e e m e n t  o f  t h e  p a r t i e s  w a s  u n a m b ig u o u s  
a n d  i t s  c o n s t r u c t i o n  a n d  in t e r p r e t a t i o n  w a s  
e n t i r e ly  f o r  th e  C o u r t .  * * *

I f  th e  w r i t i n g  d id  n o t  t r u l y  e x p r e s s  th e  
r e a l  a g r e e m e n t  t h e  p l a i n t i f f ’ s r e m e d y  w a s  
b y  r e f o r m a t i o n  in  C h a n c e r y .  N o t h in g  is  
b e t t e r  s e t t le d  t h a n  th a t ,  in  t h e  a b s e n c e  o f  
f r a u d  o r  i l l e g a l i t y ,  w h e r e  a  w r i t t e n  a g r e e -
m e n t  i s  c o m p le t e  o n  i t s  f a c e ,  o r a l  t e s t im o n y  
w i l l  n o t  b e  p e r m it t e d  e i t h e r  t o  c o n t r a d ic t  
it ,  o r  to  s u p p ly  te r m s  w ith  r e sp e c t  to  
w h ich  th e w ritin g  is  silen t, a n d  t h a t  th e  
o n l y  c r i t e r i o n  o f  t h e  c o m p le t e n e s s  o f  a  
w r i t i n g  a s  a  f u l l  e x p r e s s i o n  o f  th e  a g r e e -
m e n t  o f  t h e  p a r t i e s  i s  th e  w r i t i n g  i t s e l f . ”

A n d  t h is  C o u r t  in  th e  c a s e  o f  G ru eb e r  E n g i-
n eer in g  C o m p a n y  v .  W a ld ro n ,  71  N . J .  L .  a t  
p a g e  5 9 8  s a i d :

“ W h e r e  th e . f in a l  l e t t e r  in  a  c o r r e s p o n -
d e n c e  s h o w s  t h a t  i t  w a s  in t e n d e d  t o  e m b r a c e  
t h e  w h o le  a g r e e m e n t  a n d  t o  f in a l ly  c o n -
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e lu d e  it ,  i t  i s  th e  o n ly  e v id e n c e  o f  th e  c o n -
t r a c t ,  a n d  o r a l  t e s t im o n y  o f  w h a t  w a s  s a id  
o r  d o n e  d u r in g  th e  n e g o t ia t io n s ,  o r  o t h e r  
l e t t e r s  w r i t t e n  p e n d in g  th e  n e g o t ia t io n s ,  w i l l  
n o t  b e  p e r m it t e d ,  e i t h e r  t o  c o n t r a d i c t  th e  
f in a l  w r i t t e n  c o n t r a c t ,  o r  to s u p p ly  te r m s  
w ith  r esp ec t  to w h ich  the w ritin g  is silen t. 
T h e  r u le  is  n o w  s o  w e l l  s e t t le d  in  t h is  s ta te  

th a t  i t  is  a x i o m a t i c . ”

A n o t h e r  s t r o n g  c a s e  in  th is  s ta te  w h ic h  s e e m s  
t o  c o v e r  th e  s i t u a t io n  u n d e r  d i s c u s s io n  is  t h a t  o f  
G ihhs  v . C o o p e r ,  8 6  N . J .  L . ,  p .  2 2 6 , a t  p .  2 29 . 
W e  m a in t a in  t h a t  t h is  c a s e ,  a l t h o u g h  n o t  e x -  
p r e s s e d ly ,  h o ld s  t h a t  th e  l e g a l  im p l i c a t i o n  o f  
a n y  w o r d  in  a n  a g r e e m e n t ,  m a y  n o t  b e  v a r i e d  
b y  p a r o l e  e v id e n c e ,  a n y  m o r e  th a n  e x p r e s s e d  

w o r d .
T h e  r u le  th a t  n o  o r a l  e v id e n c e  i s  a d m is s ib le  

t o  v a r y ,  c h a n g e  o r  a l t e r  th e  im p l i c a t i o n  o f  la w  
a r i s in g  o u t  o f  a  c o n t r a c t  is  v e r y  c l e a r l y  d e -
c id e d  in  n u m e r o u s  ju r i s d i c t i o n s ,  o n e  o f  th e  
s t r o n g e s t  c a s e s  b e in g  G od k in  v . M on a h a n , 83  
F e d e r a l ,  p a g e  1 17 . I n  t h is  c a s e  th e  p l a i n t i f f  
a g r e e d  t o  c u t  a n d  h a u l  c e r t a in  l o g s  u n d e r  a  
w r i t t e n  c o n t r a c t  w h ic h  in c lu d e d ,  a m o n g  o t h e r  
t h in g s ,  t h a t  th e  p l a i n t i f f  w a s  t o  b a n k  th e  l o g s .  
P l a i n t i f f  c o u l d  n o t  f in d  a  p la c e  t o  b a n k  th e m , 
a n d  s o  d id  n o t  c a r r y  o u t  h is  w r i t t e n  c o n t r a c t  
w it h in  th e  t im e  s p e c i f ie d .  H e  t h e n  s u e d  f o r  th e  
m o n e y s  d u e  h im , a n d  o n  th e  t r ia l ,  p a r o l e  e v i -
d e n c e  w a s  a d m it t e d  t o  p r o v e  t h a t  p r i o r  t o  th e  
m a k in g  o f  th e  c o n t r a c t  i t  w a s  v e r b a l l y  a g r e e d  
b e t w e e n  th e  p a r t i e s  th a t  th e  d e fe n d a n t  s h o u ld  
p r o c u r e  b a n k in g  p r iv i l e g e s .  T h e  C o u r t  s a y s  a t  

p a g e  1 1 9 :
“ W e  d e c la r e d  th e  p r in c ip l e  t h a t  th e  w r i t -

t e n  a g r e e m e n t  s p e a k s  c o n c lu s iv e ly  th e  c o n -
c lu s io n  t o  w h ic h  th e  p a r t i e s  t o  i t  h a v e  a r -
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r iv e d ,  a n d  a l l  p r i o r  n e g o t ia t io n s  a r e  m e r g e d  
in  it ,  a n d  th at w h e r e  th e la n gu a ge o f  an  
in stru m en t has a se ttle d  legal co n stru ction , 
p a ro le  ev id en ce  is  n o t a d m issib le  to  c o n -
t r a d i c t  t h a t  c o n s t r u c t io n .

A n d  a t  p a g e  1 2 1 , in  s p e a k in g  o f  t h e  b a n k in g ,  
s a y s :

“ T h e  r e q u ir e m e n t  t h a t  i t  s h o u ld  b e  d o n e  • 
d e m a n d s  o f  h im  th e  o b t a in in g  o f  a  p la c e  
w h e r e  i t  m ig h t  b e  a c c o m p l i s h e d  a s  f u l l y  a s  
d id  th e  c o n t r a c t  r e q u ir e  h im  t o  s u p p ly  th e  
a x e s  b y  w h ic h  th e  t r e e s  m ig h t  b e  f e l l e d .  
I t  w a s  c l e a r ly ,  t h e r e f o r e  e r r o n e o u s  t o  p e r -
m it  e v id e n c e  t e n d in g  t o  e s t a b l is h  a  p a r o le  
a g r e e m e n t  b y  d e fe n d a n t  b e f o r e  th e  s ig n in g  
o f  th e  c o n t r a c t  t h a t  w o u ld  b e  in  d i r e c t  c o n -
t r a v e n t i o n  o f  a n y  t e r m  o f  th e  c o n t r a c t ,  
w h e t h e r  s p e c i f ie d  t h e r e in  o r  im p l i e d  b v  
la w . ’ ’

T h i s  r u le  o f  la w  h a s  b e e n  u n i f o r m l y  f o l l o w e d  
in  th e  F e d e r a l  ju r i s d i c t i o n ,  a n d  is  th e  r u le  in  
m a n y  o t h e r  ju r i s d i c t i o n s .  B o e h m  v . L ie s ,  18  N . 
Y .  S u p p l .  5 7 7 .

W a r r e n  v . W h e e le r ,  8  M e t c a l f  97 .

I t  is ,  o f  c o u r s e ,  c o n c e d e d  t h a t  i f  f r a u d  w a s  
a l l e g e d  o r  c h a r g e d ,  t h a t  t h e n  th e  a b o v e  r u le  
w o u ld  n o t  a p p ly ,  b u t  a t  n o  p a r t  in  t h e  t r ia l  w a s  
f r a u d  c h a r g e d  a n d  th e  a p p e l la n t ,  in  h is  b r i e f  a d -
m it t e d  t h e r e  w a s  n o  f r a u d  in  th e  in c e p t i o n  o f  
th is  a g r e e m e n t .

T h e r e f o r e  a l l  o f  th e  c a s e s  c i t e d  b y  a p p e l la n t  
u n d e r  t h is  p o in t ,  in  w h ic h  f r a u d  o r  th e  p r e -
v e n t i o n  o f  f r a u d  w a s  th e  r e a s o n  t h a t  th e  e v i -
d e n c e  w a s  a d m it t e d ,  c l e a r l y  a r e  n o t  a p p l i c a b le .

I t  i s  t o  b e  n o t e d ,  a ls o ,  t h a t  th e  c o n t in g e n t  l i a -
b i l i t y  t o  p a y  in t e r e s t ,  w a s c rea ted  and in cu rred  
b y  th e act o f  th e  a p p ella n t, in  t h a t  h e  u n -
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d e r s t o o d  t h a t  i f  h e  c h a n g e d  b e e r s ,  th e  in t e r e s t  
w o u ld  b e  c h a r g e d .  (C a s e ,  p .  1 3 4 , 11. 1 0 -1 5 .)

T h e  c a s e  o f  D is b r o w  v . C r a w fo r d , 3  H a r r i s o n ,  
p .  3 2 5 , m e n t io n e d  b y  t h e  a p p e l la n t ,  is  n o t  in  
p o in t ,  b e c a u s e  o f  th e  i l l e g a l i t y  o f  th e  c o n t r a c t .

O th e r  c a s e s  c i t e d  b y  th e  a p p e l la n t  r e f e r  t o  
n o t e s .  O f  c o u r s e ,  th e  s ig n a t u r e  o n  th e  b a c k  o f  
a  n o t e  d o e s  n o t  in d ic a t e  a n y  o n e  l i a b i l i t y ,  a n d  
t h e r e f o r e ,  t o  e x p la in  th e  l i a b i l i t y  d o e s  n o t  v a r y  

th e  in s t r u m e n t .
A p p e l l a n t  a ls o  c i t e s  th e  c a s e  o f  A e r ic k s o n  v . 

R o g e r s ,  75  A t l . ,  p .  5 1 3 . I n  t h a t  c a s e ,  a c t u a l  
f r a u d  w a s  p r o v e n ,  w h ic h  c r e a t e d  a n  e s t o p p e l  b y  
c o n d u c t  a g a in s t  th e  v e n d o r .  T h e  C o u r t  in  d e -
c id in g  th e  c a s e ,  a t  p a g e  5 1 6 , r e f e r r e d  t o  t h is  f a c t  
a n d  s a id  t h a t  th e  e s t o p p e l  w a s  th e  o n ly  q u e s t io n  

t o  b e  d e t e r m in e d .
W e  t h e r e f o r e  s u b m it  t h a t  t h e r e  i s  n o  m e r i t  in  

th e  a p p e l l a n t ’ s s e c o n d  p o in t .

Point Three.

The motion for a non-suit, on the ground 
that the plaintiff's case disclosed an accord 
and satisfaction was properly denied.

T h e  c a s e  o f  R o s e , tra d in g , etc ., v .  A m erica n , 
P a p e r  C o m p a n y ,  83  N . J .  L . ,  p .  7 0 7 , c i t e d  b y  th e  
a p p e l la n t  la y s  d o w n  w h a t  w e  th in k  is  i l lu s t r a -
t iv e  o f  th e  e n t ir e  d o c t r in e  o f  a c c o r d  a n d  s a t is -
f a c t i o n ,  f o r  a t  p a g e  7 0 9  th e  C o u r t  s a i d :

“ T h e  p a r t y  s e e k in g  t o  s e t t le  f o r  a  l e s s  
s u m  th a n  is  c la im e d  t o  b e  d u e  m u s t ,  b y  h is  
w o r d s  o r  c o n d u c t  w h e n  m a k in g  th e  o f f e r ,  
c l e a r l y  i n f o r m  th e  o t h e r  o f  w h a t  is  s o u g h t  
a n d  e x p e c t e d .  T h e  t r a n s a c t io n  m u s t  b e  
s u c h  t h a t  th e  c o n d i t i o n  i s  a s  p la in  a s  t h e  
t e n d e r ,  s o  t h a t  th e  a c c e p t a n c e  o f  th e  t e n d e r

New Jersev State Library
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w i l l  in v o lv e  t h e  R e p e n ta n ce  o f  th e  c o n d i t io n .  
I n  o t h e r  w o r d s ,  th e  t e n d e r  a n d  th e  c o n d i t io n  
m u s t  b e  in c a p a b le  o f  s e r v e r a n c e ,  f o r  o t h e r -
w is e  t h e  i n f e r e n c e  w i l l  n o t  b e  d r a w n  t h a t  
t h e  a c c e p t a n c e  o f  th e  t e n d e r  in v o lv e s  th e  
a c c e p t a n c e  o f  th e  c o n d i t io n .  W h e t h e r  a  
t e n d e r  is  a c c o m p a n ie d  b y  s u c h  a c t s  a n d  d e -
c la r a t io n s  a s  a r e  n e c e s s a r y  o n  i t s  a c c e p t -
a n c e  t o  c o n s t i t u t e  a n  a c c o r d  a n d  s a t i s f a c -
t io n  m u s t ,  o f  c o u r s e ,  b e  d e t e r m in e d  f r o m  
th e  f a c t s  o f  e a c h  p a r t i c u la r  c a s e .  I f  th e  
e v id e n c e  i s  c o n f l i c t in g ,  th e  q u e s t io n  is  t o  b e  
d e t e r m in e d  b y  a  j u r y . ”

T h e  t e s t im o n y  in  th e  p l a i n t i f f ’ s c a s e  r e l i e d  
u p o n  a n d  s e t  f o r t h  in  t h is  p o in t  b y  th e  a p p e l -
la n t  a s  s h o w in g  a n  a c c o r d  a n d  s a t i s f a c t i o n  
c l e a r l y  d o e s  n o t  s a t i s f y  th e  r u le  a b o v e  c i t e d ,  
f o r  a t  n o  p la c e  d o e s  i t  a p p e a r  th a t  th e  r e s p o n -
d e n t  d id  a t  a n y  t im e  a c c e p t  th e  s u m  o f  $ 9 0 0  u p o n  
c o n d i t i o n  t h a t  h e  w a iv e  a n y  c la im  h e  m ig h t  
h a v e  a g a in s t  th e  a p p e l la n t  f o r  in t e r e s t  a n d  o n  
th e  c o n t r a r y  t h e  t e s t im o n y  o f  H a r r y  C a s t le -  
b a u m  u p o n  c r o s s  e x a m in a t io n  s h o w s  q u i t e  th e  
o p p o s i t e .  T h e r e  is  s o m e  t e s t im o n y  ( c a s e ,  p a g e  
6 2 , 11. 2 0  t o  4 0 )  w h e r e in  a p p e l l a n t ’ s a t t o r n e y  
r e f e r s  t o  a  l e t t e r  w r i t t e n  b y  M r . C a s t le b a u m  
t o  th e  a p p e l l a n t ’ s a t t o r n e y ,  r e s p e c t in g  th e  p a y -
m e n t ,  b y  th e  a p p e l l a n t ’ s a t t o r n e y ,  o f  th e  $ 9 0 0  
f o r  th e  m o r t g a g e ,  a n d  th is  w it n e s s ,  th e  r e s p o n d -
e n t ’ s a t t o r n e y ,  s a y s  th a t  th is  le t t e r  w a s  a n  a d d i -
t i o n  t o  a  c e r t a in  o r a l  c o n v e r s a t i o n  b e t w e e n  th e  
p a r t ie s .  (C a s e ,  p .  6 2 , 11. 2 8  t o  3 8 .)  T h e n  f o l l o w s :  

Q  Y o u  w a n t e d  m e  t o  d o  th a t ,  d i d n ’t  y o u ,  
y o u  w a n t e d  m e  t o  s e n d  th e  $ 9 0 0  t o  S t a m le r  
a n d  t o  g e t  th e  m o r t g a g e ,  d i d n ’t  y o u ?  A  
C e r t a in ly .

Q  A n d  y o u  w e r e  s a t is f ie d  f o r  m e  t o  g e t  
th e  c a n c e l le d  m o r t g a g e ,  e n d o r s e d  f o r  c a n -
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c e l la t io n ,  i f  I  w o u ld  p a y  th e  $ 9 0 0 ?  A  I  
w a s n ’ t sa tisfied . T h e  $ 9 0 0  w a s  l a y in g  in  
y o u r  h a n d s  f o r  t h r e e  m o n t h s  a n d  w e  w e r e  
u n a b le  t o  g e t  t h a t  m o n e y  o u t  o f  y o u r  b a n d s  
w it h o u t  th e  c a n c e l le d  m o r t g a g e ,  a n d  w e  
h a d  a n  e x e c u t io n  a g a in s t  u s  a n d  in  o r d e r  t o  
p a y  o f f  th e  e x e c u t io n  I  s a id  t h a t  I  w o u ld  
a d v a n c e  th e  $ 3 7 5  a n d  p a y  o f f  th e  m o r t -
g a g e ,  a n d  th e  o n ly  w m y w e  c o u ld  g e t  r i d  o f  
t h e  e x e c u t io n  w a s  b y  u s in g  th e  $ 9 0 0  a n d  I  
in s t r u c t e d  y o u  t o  p a y  o v e r  t h e  n in e  h u n d r e d  
d o l la r s  u n d e r  t h o s e  c o n d i t io n s ,  a n d  1  t o l d  M r .  
D a v i d  W o l f s o n  t h a t  I  w a s  g o i n g  t o  s u e  h im  
i f  h e  d i d n ’t  p a y  th e  b a la n c e ,  a n d  h e  m a d e  
a n  a r r a n g e m e n t  w it h  m e  t o  g o  t o  th e  P e t e r

B r e i d t  B r e w in g  C o m p a n y .................................... ”
(C a s e ,  p a g e  6 3 , 11. 1 0  t o  2 9 .)

T h is  c l e a r l y  s h o w s  t h a t  th e  r e s p o n d e n t  in  r e -
q u e s t in g  th e  a p p e l l a n t ’ s a t t o r n e y  t o  a p p l y  th e  
m o n e y s  in  h is  h a n d s  t o  th e  p a y m e n t  o f  th e  m o r t -
g a g e  th e  a p p e l la n t  a s s u m e d  t o  p a y  n o t i f ie d  th e  
a p p e l la n t  a t  th e  s a m e  t im e , th a t  h e  w o u ld  l o o k  
t o  h im  f o r  th e  in t e r e s t  w h ic h  r e s p o n d e n t  w a s  a t  

t h a t  t im e  f o r c e d  t o  p a y  o u t .

T h e  f u r t h e r  c o n t e n t io n  o n  th e  p a r t  o f  t h e  a p -
p e l la n t  t h a t  th e  t e s t im o n y  in  t h e  p l a i n t i f f ’ s c a s e  
s h o w e d  a n  a c c o r d  a n d  s a t i s f a c t i o n  b y  th e  a c -
c e p t a n c e  o f  a  c h e c k  o f  $ 2 ,3 5 0  m a d e  b y  th e  R u b -  
s a m -H o r r m a n  B r e w in g  C o m p a n y ,  i s  n o t  b o r n e  
o u t  b y  th e  t e s t im o n y  c i t e d  b y  h im , b e c a u s e  i t  
n o w h e r e s  a p p e a r s  t h e r e in  t h a t  th e  r e s p o n d e n t ,  
in  a c c e p t in g  th e  c h e c k  f o r  $ 2 ,3 5 0 , w a s  i n f o r m e d  
b y  th e  a p p e l la n t  t h a t  th e  a c c e p t a n c e  o f  i t  h a d  
a n y  r e la t io n  t o  th e  p a y m e n t  b y  t h e  a p p e l la n t  o f  
th e  c h a t t e l  m o r t g a g e ,  b u t  t o  th e  c o n t r a r y  i t  
s h o w s  t h a t  th e  p a y m e n t  o f  th e  c h a t t e l  m o r t -
g a g e  w a s  th e  d u t y  o f  th e  a p p e l la n t  ( c a s e ,  p a g e  

3 5 , 11. 10  t o  3 0 ) ;  ( c a s e ,  p a g e  9 6 , 11. 28  t o  3 4 ) .
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I t  f u r t h e r  a p p e a r s ,  in  th e  c r o s s  e x a m in a t io n  o f  
th e  r e s p o n d e n t ,  c o n c lu s iv e ly ,  t h a t  h e  d id  n o t  a c -
c e p t  in  p a y m e n t  o f  a p p e l la n t ’ s o b l i g a t i o n s ,  a  
c h e c k  o f  $ 2 ,3 5 0  a n d  a n o t h e r  c h e c k  o f  $ 9 0 0 .

Q  A n d  d i d n ’ t  y o u  g i v e  o r d e r s  t o  M r . 
V o s s ,  o r  s ta te  t o  h im  t h a t  y o u  w o u ld  a c -
c e p t  in  s e t t le m e n t  o f  th is  c h a t t e l  m o r t g a g e  
c h e c k  o f  th e  R u b  s a m -H  o  r  r m a n  B r e w in g  
C o m p a n y  in  t h e  s u m  o f  $ 2 ,3 5 0 , o n e  c h e c k , 
a n d  th e  -o th er  c h e c k  f o r  $ 9 0 0 ?  A  I  d id n ’ t 
a c c e p t  th e  $ 9 0 0 . (C a s e ,  p a g e  5 3 , 11. 18  to  
2 3 .)

T h e  M r .  V o s s  r e f e r r e d  t o ,  a s  w i l l  a p p e a r  b y  
th e  e v id e n c e ,  w a s  a  r e p r e s e n t a t iv e  o f  th e  R u b -  
s a m -H o r r m a n  B r e w i n g  C o m p a n y .

Q  D i d n ’ t  y o u  g i v e  o r d e r s  t o  M r . V o s s ,  
a n d  t e l l  h im  t h a t  y o u  w o u ld  a c c e p t  in  p a y -
m e n t  o f  W o l f  s o n ’ s c la im , a  c h e c k  in  th e  
s u m  o f  $ 2 ,3 5 0 , c h e c k  o f  th e  R u b s a m - H o r r -  
m a n  B r e w in g  C o m p a n y ,  a n d  a n o t h e r  c h e c k  
f o r  n in e  "h u n d re d  d o l la r s  ? A  N o .

Q  D i d n ’ t  y o u  s a y  a ls o ,  o r  o r d e r  m e , a s  
th e  a t t o r n e y  f o r  th e  B r e w i n g  C o m p a n y ,  t o  
s e n d  th e  c h e c k  f o r  $ 9 0 0  t o  th e  P e t e r  B r e id t  
B r e w i n g  C o m p a n y  in  s e t t le m e n t  o f  t h e ir  
c la im ?  A  N o .  ( C a s e ,  p a g e  5 3 , 11. 23  t o  
3 1 .)

O n  c r o s s  e x a m in a t io n ,  th e  r e s p o n d e n t  f u r t h e r  
t e s t i f i e d :

Q  D i d n ’t  y o u  ta k e , in  s e t t le m e n t  o f  y o u r  
c la im  a g a in s t  W o l f  s o n  in  t h is  c a s e ,  a  c h e c k  
f r o m  th e  R u b s a m - H o r r m a n  B r e w i n g  C o m -
p a n y ,  in  th e  s u m  o f  $ 9 0 0 , t h a t  y o u  i n -
s t r u c t e d  t o  b e  p a id  t o  th e  P e t e r  B r e id t  
B r e w i n g  C o m p a n y ?  A  N o .  (C a s e ,  p a g e  
5 6 , 11. 1 t o  3 0 .)
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Q  D i d  y o u  a d ju s t  y o u r  m a t t e r s  w it h  
W o l f s o n  b y  th e  p a y m e n t  o f  a  c h e c k  o f  t h e  
R u b s a m - H o r r m a n  B r e w i n g  C o m p a n y ,  o r  

m o n e y  f r o m  t h a t  c o m p a n y ?  A  N o .  (C a s e ,  

p. 5 7 , 11. 7 t o  1 0 .)
Q  W h e n  y o u  w e r e  a t  m y  o ffic e , a b o u t  

J u l y  7 th , d i d n ’ t  y o u  a n d  M r .  W o l f s o n  h a v e  
a  d is p u t e  o r  c o n v e r s a t i o n  a b o u t  th e  in t e r -
e s t  o n  t h is  m o r t g a g e ,  a n d  d i d n ’ t  y o u  t e l l  
h im  t h a t  a l l  y o u  o w e d  w a s  $ 9 0 0  o n  th e  m o r t -
g a g e ?  A  N o .  (C a s e ,  p a g e  5 7 ,1 1 . 1 6 - t o  2 0 .)

Q  D i d n ’ t  y o u  a c c e p t  th e  $ 9 0 0  a s  th e  
p r i n c i p a l  o f  th is  m o r t g a g e ?  A  N o ,  s ir . 

(C a s e ,  p a g e  5 8 , 11. 1 a n d  2 .)
Q  W a s n ’t  th a t  B i l l  o f  S a le  d e l i v e r e d  b e -

c a u s e  y o u  w e r e  s a t is f ie d  w it h  th e  c h e c k  o f  
R u b s a m - H o r r m a n  B r e w in g  C o m p a n y  t h a t  

w a s  t o  g o  t o  p a y  th e  P e t e r  B r e i d t  B r e w in g  
C o m p a n y ?  A  N o ,  s ir .  (C a s e ,  p a g e  5 9 , 

11. 12  t o  16.

T h e  c r o s s  e x a m in a t io n  o f  r e s p o n d e n t  s s o n , 
a ls o  e x p r e s s ly  n e g a t iv e s  th e  c o n t e n t io n  th a t  th e  
$ 2 ,3 5 0  c h e c k  w a s  a c c e p t e d  a s  a n  a c c o r d  a n d  s a t -
i s f a c t i o n  o f  r e s p o n d e n t ’ s c la im  a g a in s t  a p p e l -

la n t .
Q  W h e n  y o u  b r o u g h t  t h a t  s ta te m e n t  

d o w n , y o u  w a n t e d  t h e  $ 9 0 0 , d id n  t  y o u ?  A  
N o ,  s ir ,  I  a s k e d  f o r  th e  c h e c k  f o r  $ 2 ,3 5 0 .

Q  D i d n ’ t  I  s a y  t o  y o u ,, th e n , a n d  d i d n ’ t  
y o u  a c c e p t  th e  c h e c k  f o r  $ 2 ,3 5 0  a n d  d e l i v e r  
th e  b i l l  o f  s a le  a n d  th e  le a s e ,  u p o n  c o n d i t io n  
t h a t  y o u  w e r e  t o  g e t  th e  c a n c e l le d  c h a t t e l  
m o r t g a g e  f r o m  th e  P e t e r  B r e i d t  B r e w in g

C o m p a n y ?  A  O h , n o .
Q  Y o u  d id  le a v e  th e  b i l l  o f  s a le  a n d  th e

le a s e ,  d i d n ’ t  y o u ?  A  Y e s .
Q  A n d  y o u  t o o k  t h e  $ 2 ,3 5 0 ?  A  Y e s .
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Q  Y o u  k n e w , th e n , t h a t  b y  d e l iv e r in g  
th a t  b i l l  o f  s a le  th e  a g r e e m e n t  w a s  c o n -
s u m m a te d , d i d n ’ t  y o u ?  A  Y e s ,  s i r ;

Q  A n d  y o u  k n e w  w h e n  th a t  $ 9 0 0  w a s  
t o  b e  p a i d  o v e r ?  A  I  t o o k  th e  c h e c k  f o r  
$ 2 ,3 5 0  b e c a u s e  o f  th e  s ta te m e n t  b e in g  m a d e , 
a n d  y o u  h a v in g  th e  m o n e y ,  I  u n d e r s t o o d  
th a t  t h e r e  w o u ld  b e  e n o u g h  m o n e y  t o  p a y  
a n d  th a t  t h e r e  w a s  n o  d a n g e r  in  t a k in g  th e  
m o n e y .

Q  S o  that the $ 9 0 0 , as I  u n d ersta n d , 
tvas in se ttlem en t o f  th e  P e t e r  B r e id t  ac-
cou n t as b e tw e e n  y o u  and W o l f  son®  A  
N o .

Q  Y o u  s o  u n d e r s t o o d  i t  w h e n  y o u  s a w  
t h is  s t a t e m e n t ?  A  I  t o o k  th e  $ 2 ,3 5 0  b e -
c a u s e  w e  t h o u g h t  t h e r e  w a s  e n o u g h  m o n e y  
t h e r e  t o  p a y  th e  c h a t t e l  m o r t g a g e ,  th a t  w e  
w o u ld  n o t  in c u r  a n y  l ia b i l i t y .

Q  A n d  y o u  a d ju s t e d  y o u r  m a t t e r s  w ith  
W o l f  s o n  a c c o r d in g ly ,  d i d n ’ t  y o u ?  A  B y  
a d ju s t i n g  m a t t e r s  w it h  W b l f s o n ,  I  m e a n .

Q  B u t  d i d n ’ t  y o u ?  A  N o ,  n o t  i f  y o u  
c a l l  t h a t  a d ju s t in g  m a t t e r s .  (C a s e ,  p a g e  68 , 
1. 23 , t o  p a g e  6 9 ,1 .  1 8 .)

Q  W e r e  y o u  a t  th e  o ffic e  la t e r  th a n  t h a t ?
( la t e r  t h a n  t h a t ”  r e f e r s  t o  a  d a t e  la t e r  
th a n  J u l y  7 t h ) .  A  I  w a s  a t  y o u r  o ffice  
w h e n  I  r e c e iv e d  th e  c h e c k  f o r  $ 2 ,3 5 0 , a n d  
I  w a s  a t  y o u r  o ffic e  w h e n  w e  m a d e  th e  
a d ju s t m e n t  s o  th a t  y o u  w o u ld  s e n d  th e  
c h e c k  t o  th e  P e t e r  B r e i d t  B r e w i n g  C o m -
p a n y  t o  c a n c e l  t h a t  ju d g m e n t .  (C a s e ,  p a g e  
70 , 1. 3 8 , t o  p a g e  7 1 , 1. 4 . )

T h e  t e s t im o n y  in  th e  c a s e  a ls o  s h o w s  th a t  
w a s  m e a n t  b y  a n  a d ju s t m e n t  o f  a c c o u n t s  w ith  
t h e  a p p e l la n t ,  w a s  t h a t  th e  r e s p o n d e n t  r e fu s e d  
t o  s e t t le  th e  t r a n s a c t io n  u n le s s  h e  w a s  s u r e
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t h a t  th e  m o n e y  w a s  t h e r e  t o  p a y  a l l  e n c u m -
b r a n c e s  ( c a s e ,  p a g e  6 4 , 1. 3 0 , t o  p a g e  65 , 1. 9 ) .  
I n  o t h e r  w o r d s ,  t h e  r e s p o n d e n t  d i d  n o t  w is h  t o  
p a s s  t i t le  u n le s s  h e  t h o u g h t  h e  w a s  s u r e  t h a t  th e  
a p p e l la n t  h a d  p r o c u r e d  e n o u g h  m o n e y  t o  p a y  
h is  o b l ig a t io n s ,  a n d  t h a t  s u c h  a n  a c t  d o e s  n o t  
c o n s t i t u t e  a n  a c c o r d  a n d  s a t i s f a c t i o n  is  t o o  o b v i -

o u s  f o r  a n y  f u r t h e r  a r g u m e n t .

E x h ib i t  C . n o r  E x h ib i t  D . 2 ( c a s e ,  p a g e  1 6 8 ) ,  
d o  n o t  s ta te  w h a t  th e  a p p e l la n t  c la im s  t h e y  d o .

A  f u r t h e r  d i s p o s i t i o n  o f  a p p e l l a n t ’ s c la im  th a t  
t h e r e  w a s  a n  a c c o r d  « s a t is fa c t io n  p r o v e n  a t  
th e  e n d  o f  r e s p o n d e n t ’ s c a s e  i s  t h i s ;  t h a t  th e  
o b l i g a t i o n  t o  p a y  th e  m o r t g a g e  a n d  in t e r e s t  
t h e r e u n d e r  w a s  o n e  w h ic h  th e  a p p e l la n t  w a s  
l e g a l l y  b o u n d  t o  d o  u n d e r  h is  c o v e n a n t  in  th e  
a g r e e m e n t  o f  s a le . I t  m u s t  t h e r e f o r e  f o l l o w  th a t  
t o  h a v e  a n  a c c o r d  a n d  s a t i s f a c t i o n  b y  r e a s o n  
o f  w h ic h  r e s p o n d e n t  a g r e e d  t o  w a iv e  a n y  r ig h t s  
h e  m ig h t  h a v e  h a d  t o  h a v e  th e  a p p e l la n t  d o  
w h a t  h e  w a s  l e g a l ly  o b l ig a t e d  t o  d o ,  t h e r e  m u s t  
b e  c o n s id e r a t i o n  t o  th e  r e s p o n d e n t .  A n d  n o -
w h e r e  in  th e  r e s p o n d e n t ’ s c a s e  is  t h e r e  th e  
s l ig h t e s t  e v id e n c e  f o r  d o in g  th a t ,  w h ic h  th e  a p -
p e l la n t  c la im s  is  a n  a c c o r d  a n d  s a t i s f a c t i o n  o n  
th e  p a r t  o f  th e  r e s p o n d e n t ,  th a t  is ,  th e  a c c e p t -
a n c e  b y  h im  o f  th e  c h e c k  o f  $ 2 ,3 5 0 . A l l  t h a t  
r e s p o n d e n t  h a d  t o  d o  t o  b e  e n t i t le d  t o  th a t  
m o n e y  w a s  t o  p r o d u c e  a  l e a s e  a n d  a  b i l l  o f  
s a le  E x h ib i t  P .  1 ( c a s e ,  p a g e  1 6 3 ) ,  a n d  e v e n  
i f  r e s p o n d e n t  h a d  m a d e  s u c h  a n  a g r e e m e n t  a s  
i s  c o n t e n d e d  b y  th e  a p p e l la n t ,  i t  w o u ld  b e  u n -
e n f o r c e a b le  f o r  la c k  o f  c o n s id e r a t io n .  I n  th is  
c o n n e c t io n  w e  b e g  t o  r e f e r  t o  th e  c a s e  o f  th e  
B o a r d  o f  C h o sen  F r e e h o ld e r s  v . V e g h te ,  7 N . J .  
L .  J . ,  p a g e  145 . V e g h t e  w a s  th e  c o u n t y  c o l l e c t -
o r ,  a n d  a p p r o p r i a t e d  m o n e y  f o r  h is  o w n  u s e . 
U p o n  in v e s t ig a t io n ,  V e g h t e  s e n t  a  c o m m u n io n -
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t i o n  t o  th e  B o a r d  in  w h ic h  h e  o f f e r e d  t o  p a y  
th e  s a id  s u m  o f  m o n e y .  T h e  B o a r d  o f  C h o s e n  
F r e e h o ld e r s ,  b y  a  r e s o lu t io n ,  a c c e p t e d  it . T h e r e -
u p o n  s u it  w a s  in s t i t u t e d  a g a in s t  V e g h t e  f o r  th e  
in t e r e s t  d u e  u p o n  th e  a m o u n t  o f  m o n e y .  T h e  
C o u r t  h e ld  t h a t  V e s -h te  w a s  l ia b le  f o r  th e  in t e r -
e s t ,  e v e n  t h o u g h  th e  B o a r d  h a d  a c c e p t e d  th e  
p r in c ip a l .

E v e n  a s s u m in g ,  h o w e v e r ,  t h a t  t h e  m o t io n  t o  
n o n -s u i t  s h o u ld  h a v e  b e e n  g r a n t e d  a t  th e  c lo s e  
o f  th e  p l a i n t i f f ’ s  c a s e ,  n e v e r t h e le s s ,  a l l  th e  
n e c e s s a r y  e v id e n c e  t o  m a k e  th e  a c c o r d  a n d  s a t -
i s f a c t i o n  a  q u e s t io n  o f  f a c t  c l e a r l y  a p p e a r s  in  
th e  c r o s s  e x a m in a t io n  o f  th e  a p p e l l a n t ’ s  w i t -
n e s s e s .

W e  t h e r e f o r e  s u b m it  t h a t  th e  a p p e l l a n t ’ s t h ir d  
p o i n t  is  a ls o  w it h o u t  m e r it .

Point Four.
T h e  q u e s t io n s  in v o lv e d  u n d e r  th is  p o in t ,  h a v e  

b e e n  h e r e in b e f o r e  a r g u e d .

Point Five.

The excerpt of the court’s charge quoted in 
this point, correctly follows the rule of law as 
laid down in many cases cited in this brief, and 
followed by Justice Parker in the motion to 
strike out certain defenses in the answer.

T h e  r u le  o f  la w  e n u n c ia t e d  b y  J u s t i c e  P a r k e r  
w a s  c o r r e c t l y  d e c id e d  u n d e r  th e  m a n y  c a s e s  
c i t e d  u n d e r  P o i n t  T w o  o f  t h is  b r i e f  a n d  i t  
t h e r e f o r e  f o l l o w s  t h a t  t h e r e  w a s  n o  e r r o r  in  th e  
C o u r t ’ s c h a r g e  in  f o l l o w i n g  th e  r u le .

I n  t h is  s a m e  r e a s o n  i t  is  a r g u e d  t h a t  th e  
T r i a l  C o u r t  e r r o n e o u s ly  c h a r g e d  th e  j u r y  th a t
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th e  f a c t s  w e r e  p r a c t i c a l l y  u n d is p u t e d .  T h e  
C o u r t ’ s c h a r g e  in  t h is  r e s p e c t  i s  e n t i r e ly  c o r -
r e c t ,  b e c a u s e ,  i f  th e  r u l in g  a s  t o  p a r o l e  e v id e n c e  
a n d  im p l i c a t io n s  o f  la w  w e r e  c o r r e c t ,  th e  f a c t s  
r e m a in  u n c o n t r a d ic t e d ,  a s  th e  p l a i n t i f f  b e lo w  

h a d  t e s t i f ie d .

A f t e r  t h is  s ta te m e n t  b y  th e  C o u r t  in  h is  
c h a r g e ,  a n d  b e g in n in g  a t  p a g e  1 44 , 1. 15  o f  th e  
c a s e ,  th e  C o u r t  t h e r e u p o n  t o o b  u p  t h e  q u e s t io n  
o f  a c c o r d  a n d  s a t i s f a c t i o n ,  w h ic h  w a s  th e  o n ly  
q u e s t io n  l e f t  f o r  th e  j u r y  t o  p a s s  u p o n .

W i t h  r e g a r d  t o  th e  a m o u n t  o f  $ 3 5 4 .7 6  n o t  b e -
in g  p r o v e n  b y  th e  p l a i n t i f f  a s  th e  p r o p e r  a m o u n t  
d u e , w e  b e g  le a v e  t o  r e f e r  t o  th e  a r g u m e n t  h e r e -
i n b e f o r e  a p p e a r in g  u p o n  t h is  v e r y  s a m e  p o in t .  
A l l  o t h e r  e x c e p t io n s  w e r e  a b a n d o n e d  b y  a p p e l -

la n t .

T h e r e  is  a b s o lu t e ly  n o  m e r i t  in  a n y  o f  th e  
p o in t s  r a i s e d  b y . th e  a p p e l la n t ,  a n d  w e  r e s p e c t -
f u l l y  s u b m it  t h a t  th e  ju d g m e n t  u n d e r  r e v ie w  

s h o u ld  b e  a f f ir m e d  in  a l l  r e s p e c t s .

R e s p e c t f u l l y  s u b m it te d ,

I S I D O R  K A L I S C H ,

H A R R Y  C A S T L E B A U M ,

A t t o r n e y s  o f  R e sp o n d e n t.
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T h is cause is on a p p ea l b e fo re  th is C o u rt fro m  a 

ju d g m e n t  in  th e S u p rem e C o u rt, re su ltin g  fr o m  a su it  

trie d  b e fo re  a  J u d g e  an d  J u r y  in  the M o n m o u th  C ir-

cu it, on  an  a g re em e n t m a rk e d  E x h ib it  A  (C a se  1 5 3 ) ,  

w h erein  the a p p ellee  o f  th e first p a rt, a g re ed  w ith  the  

a p p e lla n t o f  th e secon d  p a rt, to  co n v e y  a certa in  sa loon  

b u sin ess in  th e C ity  o f  P e rth  A m b o y , to g e th e r  w ith  the  

sto ck  o f  liq u o rs  a n d  c ig a rs . 3 0

T h e sale  w as to  be m ad e su b je c t  to  the fo llo w in g  

co n d itio n  (C a se , 1 5 3 ) :

“ S u b je c t  to  a m o r tg a g e  o f  $ 9 5 0 .0 0  n o w  h e ld  b y  

the P e te r  B r e id t  B re w e r y , w h ich  th e  sa id  p a rty  o f  

the S ec o n d  p a rt ag rees to  assu m e in  a d d itio n  to  

the co n sid era tio n  ab o ve  n a m e d .”

T h e  a p p ellee , w h o  is th e p a r ty  o f  the first p a rt to  

th is a g re em e n t w as sued  b y  th e  P e te r  B re id t  B re w e ry ,

l



an d  w as o b lig ed  to  p a y  in tere st an d  costs on  the C h at-

te l M o r tg a g e  re fe r re d  to  in  the fo r e g o in g  p ro v isio n  of  

the a g re em e n t, an d  th ereu p o n  the ap p ellee  b ro u g h t an  

a ctio n  in  the S u p rem e C o u rt to  reco v er fr o m  the a p p el-

la n t th e m o n e y s w h ich  he cla im ed  to h a v e  p a id , and  

the costs an d  exp en se ab ove th e  p rin c ip a l su m  o f  the  
c h a tte l m o r tg a g e .

J u d g m e n t w as g iv e n  in  fa v o r  o f  the ap p ellee  in the 
su m  o f  $ 3 7 0 .1 3  (C a se  3 1 ) .

T o  th e  o rig in a l co m p la in t filed in  th e  cause below , 
th e  a p p e lla n t o b je c te d  in  p o in t o f  la w  (C a se , p. 12) 

th a t the d e fe n d a n t w a s n o t lia b le  fo r  the in tere st due  

on the C h a tte l M o r tg a g e  n o r  th e p ro m isso ry  n ote  m en -

tio n ed  in  the first cou n t o f  the co m p la in t (C a se , 6 & 7) .

T h e  o b je c tio n  in  p o in t o f  la w  to  the first cou n t o f  

20  tlie co m p la in t w as h e a rd  b e fo re  J u stic e  P a r k e r  at  
C h am bers a n d  h is ru lin g  a p p ears in  th e fo r m  o f  an  
o r d e r :

T h a t  the assu m p tio n  o f  th e sa id  m o r tg a g e  
th erein  re fe rre d  to , carries w ith  it  b y  a p p lica tio n  

o f  la w  th e a ssu m p tio n  o f  p a y m e n t b y  the d e fe n d -

an t, o f  in tere st b oth  a ccru ed  a n d  a ccru in g  th ere-
on . ’ ’

T h e  o b je c tio n  w h ich  is m a d e  to  th is  r u lin g  b y  J u stice  
3 0  P a rk er , is one o f  th e g ro u n d s o f  a p p ea l in  th is cause.

A t  the tr ia l o f  the cau se, the tr ia l ju d g e  p e rm itted  

th e  a tto r n e y  fo r  th e a p p ellee  to  rea d  an o ffer in  ev i-

den ce as p r o o f  o f  th e  ju d g m e n t  w h ich  w as reco v ered  

b y  th e P e te r  B r e id t  B r e w e r y , a  tra n scr ip t o f  the  

p ro c eed in g s in  the tr ia l h a d  b etw een  the P e te r  B re id t  
B r e w e r y  an d  the a p p ellee . (C a se , p. 3 7 -4 1  a n d  1 5 5 ) .

T h e  a PPe^ an * re lies u p o n  the a d m ission  o f  th is te sti-  
4 0  m o n y  a n d  the o ffer a n d  a d m ission  o f  the tra n sc r ip t o f
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. the p le a d in g s , as n o t b e in g  m a teria l a n d  e v id en tia l  

p r o o f o f  the ju d g m e n t, i f  a n y , th a t w a s  re co v ered  b y  
the P e te r  B r e id t  B re w e r y .

A t  the tria l o f  th e  cause, the a p p e lla n t en d ea v o red  

to  p ro v e  b y  cro ss-e x a m in a tio n  o f  the p la in tiff, an d  b y  

th e  o ffer o f  ev id en ce on  the p a rt  o f  the d e fe n d a n t, 

th e  co n v e rsa tio n  th a t to o k  p lace b etw een  th e d e fe n d a n t  

a n d  the p la in tiff  a t  the tim e E x h ib it  A  w a s m ad e , in  

re g a rd  to  th e a ssu m p tio n  or p a y m e n t o f  in terest. T h e  

tr ia l C o u rt ru led  a g a in st the d e fe n d a n t on  these p oin ts  
(C a se , 4 4  to  53  in c lu s iv e ).

T h a t th e p a y m e n t o f  th e  C h a tte l M o r tg a g e  w as to  

be m a d e u p on  the p ro d u ctio n  o f  a sta te m en t b y  the  

P e te r  B r e id t  B r e w in g  C o m p a n y  (C a se , p . 3 5 ) .  T h is  

sta te m en t w as fu rn ish e d  (E x h ib it  D -3 , p a g e  1 7 0 )  w h ich  

sh o w e d  the su m  o f  n in e h u n d re d  ($ 9 0 0 .0 0 )  d o lla rs  due  

on th e m o r tg a g e  an d  no cla im  fo r  in tere st.

T h e  p la in tiff  testified  (C ase 5 5 ) th a t he h a d  set-

t le d  w ith  the d e fe n d a n t fo r  the su m  o f  n in e h u n d re d  
in  sa tis fa c tio n  o f  the ch a tte l m o r tg a g e , an d  H a r r y  C as- 

te lb a u m  w h o rep resen ted  th e ap p ellee  in  th e  m a k in g  

o f th e a g re em e n t re fe r re d  to  in  th e su it b e lo w , a d -

m itte d  a w ritte n  o rd e r  m a d e b y  h im , re q u e stin g  the  
n in e h u n d re d  d o lla r  ch eck  o f  th e  R u b sa m  H o rrm a n n  

B r e w in g  C o m p a n y  p a id  in  settle m e n t o f  the C h a tte l 

M o r tg a g e  (C a se , p . 6 2 ) ; th a t  th e  n in e h u n d re d  d o lla r  

ch eck  o f  the R u b sa m  H o rrm a n n  B re w in g  C o m p a n y  w as  

p a id  a n d  th e m o r tg a g e  w as en d orsed  an d  d eliv e re d  up  
fo r  ca n ce lla tio n  (C a se , 7 0 -7 1 ) .

T h e sam e w itn ess fo r  the p la in tiff  fu r th e r  testified  

th a t h e a cce p te d  the R u b sa m  H o rrm a n n  B r e w in g  C o m -

p a n y ’s ch eck  o f  $ 2 ,3 5 0 .0 0 , a c tin g  as a tto r n e y  fo r  the  

p la in tiff  b e lo w , becau se he th o u g h t the o th er ch eck  o f  

n in e h u n d re d  d o lla rs  o f  th e R u b sa m  H o rrm a n n  B r e w -

in g  C o m p a n y  w o u ld  s a t is fy  th e ch a tte l m o rtg a g e , an d
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th a t th e  R n b sa m  H o r rm a n n  B r e w in g  C o m p a n y  checks  

w ere  a cce p te d  a s  a n  a d ju stm e n t o f  th e a cco u n ts be-

tw e e n  th e p la in tiff  a n d  th e d e fe n d a n t (C a se , p . 6 8 -6 9 )

T h is  w itn ess fu r th e r  testified  (C a se , p. 6 4 -6 5 )  th at  

h e  d id  n o t  r e ly  u p on  th e  fin an cia l in te g r ity  o f  the  

a p p e lla n t (C a se , p. 5 5 )  a n d  th a t  h e a d ju s te d  th e ac-

cou n ts w ith  th e a p p e lla n t b ecau se o f  th e ch eck s o f  the  

1 0  ^ u ^sam  H o rrm a n n  B r e w in g  C o m p a n y  (C a se , p. 6 5 ) .

POINT I.

T H E  C O U R T  E R R E D  I N  A D M I T T I N G  I N  E V I -

D E N C E  A N D  P E R M I T T I N G  T O  B E  R E A D  T O  

T H E  J U R Y  A  T R A N S C R I P T  O P  P L E A D I N G S  
T O  P R O V E  A  J U D G M E N T .

20  i  he a p p ellee  b e lo w  f o r  th e p u rp o se  o f  p ro v in g  the
ju d g m e n t  o b ta in ed  b y  th e  P e te r  B r e id t  B r e w in g  C om -
p a n y  a g a in st h im  a n d  as th e  m easu re o f  d a m a g e s  

so u g h t  to  be re co v ered  fr o m  th e  a p p e lla n t, o ffered  in  
ev id en ce  a  tra n sc r ip t  o f  th e  p le a d in g s  in  a  case be-

tw e e n  th e sa id  B re w e r y  a n d  th e a p p elle e . (C a se , p. 38  
to  4 2 , a lso  E x h ib its  “ C ”  a n d  “ D ”  fo r  p la in tiff .)

I f  the a p p e lla n t w a s a t  a ll lia b le , p r o o f  o f  th e  d a m -

ag es su sta in ed  b y  o r  ju d g m e n t  re co v ered  a g a in st the  

3 0  ap p elle e  b ecau se o f  the a p p e lla n t ’s  d e fa u lt  o r  fa ilu re , 
w as m o st im p o rta n t a n d  m a te r ia l a n d  the ad m ission  

o f  im p ro p e r  p r o o fs  on  th is p o in t w a s p re ju d ic ia l to  
th e  a p p e lla n t.

T h e  re a d in g  o f  th e tra n sc r ip t b y  the a p p e lle e ’s 
cou n sel w as in  the n a tu re  o f  h e a rsa y  a n d  th e  p ro ceed - 

in g  i t  re la te d  to  w a s  n o t b in d in g  o n  the a p p e lla n t as 
he w as n o t a  p a r ty  th ereto . I t  d id  n o t sh o w  a ju d g -  

m en t final en tered  a g a in st th e  a p p e lle e ; th e re fo re , the  
re a d in g  o f  it  to  th e  ju r y  w as a  s e lf  se r v in g  d e c la ra tio n .
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J on es on  E v id e n c e  S ec o n d  E d itio n , S ection  620 , 637 , 

lia s  th is to  sa y  on H O W  T O  P R O V E  a  ju d g m e n t :

“  B e fo r e  a n y  d o c u m e n t, w h e th er o rig in a l or a 

co p y  can  be received  in  ev id en ce o f  a ju d ic ia l p ro -

ceed in g , i t  m u st in  gen era l, a p p ea r th a t the re c -

ord  or e n try  o f  su ch  p ro ceed in g s h a s  b een  fin a lly  

c o m p le te d ,”  a  tra n scr ip t o f  m in u tes e x tra c te d  

fr o m  the d o ck e t o f  a  c o u rt is n o t a d m issib le  to  

p ro v e  a  ju d g m e n t  n o r  is a m e m o ra n d u m  fu r n ish e d  10 
b y  th e  C le rk  o f  the C o u rt sh o w in g  the su b stan ce  

o f  a ju d g m e n t co m p eten t.

T h e  tra n scr ip t o ffered  a n d  rea d  in  ev id en ce in  the  

tr ia l  b e lo w  fo r  th e p u rp o se  o f  p ro v in g  a ju d g m e n t  

o b ta in e d  a g a in st the ap p ellee w as n o t a d m issib le  as 

i t  w as in co m p lete  a n d  n o t  final in  th a t it  d id  n o t show  

a  p o stea  a n d  ru le  fo r  ju d g m e n t, a n d  d id  n o t  sh ow  a 

ju d g m e n t  final en tered  o f  re co rd .
20

T h e  re co rd  o f  a ju d g m e n t is  th e  b est ev id en ce o f  it  

a n d  the ru le  o f  “ b est e v id e n c e ”  a p p lies  in  th is case.

J o n es on E v id e n c e , S ec o n d  E d itio n , S e c tio n  2 0 0 . (S e e  

a lso  1 7 , C y c . 3 2 0 .)

POINT II.

T H E  T R I A L  C O U R T  E R R E D  I N  O V E R R U L I N G  T H E  

O F F E R  O F  E V I D E N C E  T O  P R O V E  W H A T  C O N -
V E R S A T I O N  W A S  H A D  B E T W E E N  T H E  

P A R T I E S  R E G A R D I N G  T H E  P A Y M E N T  O F  

I N T E R E S T  O N  T H E  C H A T T E L  M O R T G A G E  A T  

T H E  T I M E  T H E  A G R E E M E N T  W A S  E X E -
C U T E D .

30

R eason s on ap p ea l n u m b ere d  3 , 4  a n d  6 are  in ten d e d  
to  be a rg u ed  u n d er th is p oin t. 40
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Thef a p p e lla n t, a t. the tr ia l o f  th is cause in  t h e  C o u r t  

B elow , p ro p o u n d ed , th e  fo llo w in g , q u estio n  on c r o ss -  
ex a m in atio n , to  th e  ap p ellee  (C a se , p . 2 ) .  ,

“ W h s  n o th in g  sa id  a b o u t th e : in tere st a t th e  

tim e o f  th e e x e cu tio n  o f  the a g re e m e n t w ith  W o l f -  
s e n ? ’ ' ’

T h e  p u rp o se  o f  th is q u estio n  w as to  s h o w  th a t  a t  

1 0  the t im e 't h a t  the a g reem en t (E x h ib it  A  o f  p la in t iff)  

C ase, XS&, w a s  sig n ed , the p la in tiff  an d  d e fe n d a n t h a d  

a co n v e rsa tio n  in re g a rd  to the in tere st on the m o rt-

g a g e  th a t  w as to  be a ssu m ed  a s  p a rt o f  th e  co n sid era -

tio n  o f  th e p u rch a se  p rice , a n d  the a p p e lla n t m a d e  a. 

fu r th e r - o ffer o f  ev id en ce  a lo n g  th is  lin e  f o r  th e  sam e  
p u rp ose , as fo l lo w s :

“ M r : B r o w n : I  m ig h t  sa y , m  o rd e r  to  sa v e  tim e , 

th a t I  h a v e  sev e ra l q u estion s tor p u t to  this w it -
rfJT/Yx •

n ess n o w  ln  re g a rd  t o  th e co n v e rsa tio n  th a t w a s  

h ad  at th e  tim e o f  th e  e x e cu tio n  o f  th is a g re e -

m en t— I  m e a n  th e  a g re em e n t u n d e r  d ate  o f  D e -  
• cem b er 27 — as . to  w h a t in tere st, i f  a n y , o r  w h a t  

p a rt o f  th e in tere st, i f  a n y , sh o u ld  be assu m ed  o r  

p a id  b y  th e d e fe n d a n t, a n d  i f  y o u r  H o n o r  o v er-
ru les th e sam e—

“ T h e  C o u r t : Y e s , I  am  in clin e d  to  do th a t a n d  
• an  e x c e p tio n  is g ra n te d  as to  the offer .

* 0  “ M r . B r o w n : I  w ill m a k e  th e  o ffe r  la te r  o f  n o w
w h ile  th e  w itn ess is here.

“ T h e  C o u r t : Y o u  n o w  ask  to  ex a m in e th is w it-
ness a lo n g  th ese  lin es ?

“ M r . B r o w n : Y e s .

“ T h e  C o u r t : A n d  th e  co u rt overru les y o u r  re -

q u est an d  an  e x ce p tio n  to th a t ru lin g  w ill b e  
. n o te d .’ ’

an d  a g a in  a fu r th e r  q u estio n  p ro p o u n d e d  to  th e  ap - 
4 0  p e lla n t on  d irec t ex a m in a tio n  (C a se  1 0 2 ) :
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■“ Q. A n d  w as th ere a n y th in g  sard at the tim e  

— "this is to  g et it o n  the record — w as th ere a n y -

t h in g  sa id  a t  the tim e th is a g reem en t w as ex e cu ted  

h y  y o n , or a b o u t the tim e th a t  y o u  sig n ed  it , in  

iregard to  the in te re st on  the P e te r  B re id t  B re w -

i n g  C o m p a n y ’s m o rtg a g e d

(O b je c te d  to .)

T h e  C o u r t : T h e  a n sw e r y e s  o t  n o  i t  n o t p er- ]̂ 0 
m issib le  un less the n e x t q u estion  is a sk ed  as to  

w h a t w as sa id . So I  w ill su sta in  the o b je ctio n  
to  th is  q u estion  a n d  an  e x ce p tio n  w ill be n o ted .

(O b je c tio n  n o te d  fo r  p la in tiff  a s  g ro u n d  o f  

a p p e a l.)

T h e  C o u rt e v id e n tly  over hese offers o f  ev i-

d e n c e  on th e  g ro u n d  th a t it  w o u ld  v a r y  the term s, o f

I t  is con ten d ed  b y  the a p p e lla n t th a t the C o u rt erred

s o n  th a t i t  w or o f  the w ritte n

in stru m e n t, b u t i t  w o u ld  e x p la in  the m a n n er in  w h ich  

th e  co n sid era tio n  w as to be p aid , b y  sh o w in g  th a t the  

a rrea rag es o f  in terest w as n o t assu m ed  b y  th e  a p p e l-

la n t  as p a rt o f  the con sid era tio n , a n d  E x h ib it  A  (C ase  

1 5 3 )  b e in g  silen t as to  the a ssu m p tio n  o f  in tere st an d  g Q  

th e  p a rties  h a v in g  a co n v ersa tio n  r e la tin g  th ere to  it 

w a s the con versation s- o f  the assu m p tion  o f  in tere st  

th a t  w a s co m p e te n t in  le g a l ev id en ce.

It  w as c o m p e te n t :

a. O n  the g r o u n d  th a t it w o u ld  sh ow  h o w  the c o n -
s id e ra tio n  w as to  be p a id  an d  w h e th er or n o t it  in -

c lu d e d  the assu m p tion  o f  in tere st, th e a g reem en t b ein g

th e  w ritte n  a g re em e n t (C a se  4 4 -5 3 ) . 2D

in  o v e rru lin g fo r  th e  rea -

s ile n t on  th is p o in t ; 40
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b . I t  w a s  co m p eten t fo r  the p a rties  n o t to  co n tra -
d ict o r  vary the term s o f  the w ritte n  a g reem en t, b u t  
s im p ly  to  e x p la in  h o w  it  w a s to  be ca rried  o u t ;

c. I t  w a s  co m p e te n t on  the fu r th e r  g ro u n d  to  sh o w  
th e  co m p lete  a g re e m e n t b etw een  th e  p a r t ie s ;

d . T h a t  i f  a n y  in tere st w as du e b y  im p lica tio n  o f  

la w  o r  oth erw ise , a c c o rd in g  to  the term s o f  th e  a g re e -
m en t, it  w a s  w a iv e d  b y  th e  a p p e lle e .

J o n es on E v id e n c e , S e c o n d  E d itio n , S ectio n  668 
(4 7 5 ) ,  is an a u th o r ity  to  the effect th a t i f  a B ill  o f  

S a le , R elea se  o r  o th er w ritte n  in stru m en t fa ils  to  s ta te  

the E N T I R E  C O N S I D E R A T I O N , the sa m e m a y  b e  
sh o w n  b y  p a ro le .

A s  a g en era l ru le  a recita l o f  a w ritte n  in stru m e n t  

as to the con sid era tio n  is n o t  co n clu siv e  a n d  it  is a l-

w a y s co m p e te n t to  in q u ire  in to  th e  co n sid era tio n  o r  

sh ow  b y  p a ro le  or ex trin sic  ev id en ce  w h a t the re a l  
co n sid era tio n  w as. T h e  con sid era tio n  m a y  be sh o w n  

to be less  or m ore  th a n  a p p ears in  th e  a g re em e n t (1 7  
C y c . 6 4 8  to 6 5 3 ) .

In  the case a t  b ar, it w as p r o p e r ly  sh ow n , a lth o u g h  

the a g re e m e n t re fe rre d  to th e  a ssu m p tio n  o f  a m o r t-
g a g e  a n d  w as silen t in  re g a rd  to  th e  a ssu m p tio n  o f  

in terest accru ed , th a t it w a s  co m p e te n t to  sh o w  b y  

p a ro le  ev id en ce th a t the p a rties  h a d  a  co n v e rsa tio n  

a b o u t th e in tere st th a t m ig h t be due on the m o r tg a g e .

Indeed, if  the rule was not so there would be much 
deceit and fraud practiced.

T h e tria l co u rt w as e v id e n tly  o f  the im p ressio n  th a t  

p a ro le  ev id en ce co u ld  n o t be a d m itte d  in  th e case at  

b a r  becau se fr a u d  w as n o t p le a d ed . T h ere  w a s n o  

fr a u d  a t  th e tim e o f  m a k in g  th e  a g re em e n t. T h e fr a u d  

a n d  d eceit, i f  a n y , w as c o m m itted  b y  th e  p la in tiff  b y



b r in g in g  his a ction  a g a in st the d e fe n d a n t • consequ ent-

ly ,-a lth o u g h  the p le a d in g s  d id  n o t ch arge , in so m a n y  

w o rd s, the p la in tiff w ith  b ein g  g u ilty  o f  fra u d  or d e-

c e it , n ev erth eless , th e y  d id  raise the issue “ w h eth er  

th e  a p p e lla n t assu m ed  a n y  in terest th a t m ig h t  be du e  
o n  the m o r tg a g e .”

T h is  w as in q u ir in g  in to  the con sid era tio n  o f  the  

a g re e m e n t fo r  the assu m p tio n  o f  the in te re st  w as p a rt  
•of th e con sid eration , i f  it w a s  to be p a i d ; co n seq u en t- ^0 
ly , it w as com p eten t to  sh ow  th a t a ll th a t w a s  a ssu m ed  

w a s the m o r tg a g e  an d  n o t the in tere st th a t a ccru ed .

T h ere is no qu estion  -feat th a t' the ev id en ce w o u ld  

be ad m issib le  in  a C ou rt o f  E q u ity . (O b rie n  v s . P a te r -

so n  B re w e r y  C o m p a n y , 61 A t l .  4 3 7 ) ,  a n d  th ere is no  

q u estio n  th a t i f  the d efe n se  set up in  the p le a d in g s  

w as th a t o f  fr a u d  a n d  d eceit p ra c ticed  b y  the p la in tiff, 

th a t  the p a ro le  ev id en ce w o u ld  be ad m issib le . (B a tu ra  2 0  
v s. M c B rid e , 48  V ro o m e , 7 7 9 ) , b u t th ese  ex ce p tio n s to  

th e  g en eral ru le o f  p arole  ev id en ce , e ffe c tin g  a w ritte n  

a g re e m e n t, does n o t ex c lu d e  th e  ad m issio n  o f  the  

p a ro le  ev id en ce, w h ere it  is in ten d e d  to  e x p la in  h o w  

th e  a g reem en t is to  be carried  in to  effect, o r  w h a t the  

re a l con sid eration  o f  the a g reem en t w as, or th a t  the  
e x clu sio n  o f  such evid en ce w o u ld  effect a fr a u d  u p on  
th e d e fe n d a n t ’s r ig h ts .

M y  op p o n en t w ill, n o  d o u b t, re ly  u p o n  th e  case o f  30 
N u n b e r g  vs. Y o u n g , 4 4  N . J . L a w , p a g e  3 3 1 , w h ich  is 

a case th a t m a rk s o u t a  la rg e  n u m b er o f ex ce p tio n s  
to  the ru le o f  p arole  ev id en ce e ffe c tin g  w ritte n  a g re e -

m e n ts ; it  does n o t, h o w e v er, co v e r  the case at bar.

In  the ease o f  W il l i s  vs. F e rn a ld , 33  L a w  2 0 6 , w as  

h eld  th a t p arole  ev id en ce g iv en  n o t to  co n tra d ict ‘ or  

v a r y  the term s o f  a w ritte n  a g reem en t, b u t s im p ly  to  

e x p la in  h o w  it is to  be ca rried  out, is la w fu l. T h a t  
w a s a case th a t w as b ro u g h t on an  a tta ch m en t on  4 0
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co m m o n  cou n ts, in c lu d in g  an  a ccou n t fo r  in terest, and! 

in c lu d in g  a lso  an  a cco u n t fo r  th ree th o u sa n d  dollars, 
d u e o n  a p ro m isso ry  n o te , w h ich  p ro m isso ry  n ote  con -

ta in e d  the p ro v is io n  “  p ro v id e d  th a t  a ll d eb ts  a n d  lia -

b ilities a g a in st th e  stea m -p ro p e lle r , R ic h a rd  D o a n e , 

u n til M a y  1 s t , sh a ll b e  p a id  an d  c a n c e lle d .”  T h e  pleas, 

w ere n o n -a ssu m p sit ; p a y m e n t a n d  n o tice  o f  a se t -o ff .

I t  a p p ea red  th a t  certa in  d eb ts a n d  lia b ilitie s  w e r e  

in cu rred  b y  a n  o w n e r  p re v io u s to  the o n e  w h o was. 

m ad e p a r ty  to  th e su it. T h e  q u e stio n  th e n  arose as to* 

w h eth er the p ro v isio n  “ p ro v id e d  th a t a ll d eb ts  a n d  

lia b ilitie s  u n til M a y  1st sh a ll be p a id  a n d  c a n c e lle d ”  

in c lu d e d  d eb ts a n d  lia b ilities  in cu rre d  b y  th e  originaL  
o w n e rs  o f  the b o a t.

T h e  C o u r t  h e ld  th a t p a ro le  ev id en ce w a s  admisr- 

s ib le  to  sh ow  h o w  th e  m o n e y  du e o n  th e n o te  w as to* 

be a p p lied , a n d  w h e th er or n o t it  in c lu d ed  th e  o r ig in a l  
d eb ts  an d  lia b ilitie s .

I n  th e  case o f  D is b r o w  v s , C ra w fo r d  ( 3  H a rriso n , 

p a g e  3 2 5 ) ,  w h ich  w as an  a ctio n  u p o n  a p ro m isso ry  

n o te . I t  w as th ere  d eterm in ed  th a t it w a s  c o m p e te n t  

fo r  th e d e fe n d a n t to  p ro v e  b y  p a ro le  te stim o n y , th a t  

at the tim e o f  g iv in g  the n o te , it w as a g re ed  th a t th e  
d ra w e r  sh o u ld  p a y  m ore th a n  le g a l in tere st.

I t  is tru e  th a t th is .case m a y  com e u n d e r  th e e x -

cep tio n  to u c h in g  th e  ille g a lity  o f  a c o n tra ct, b u t  th is  

ease also  in d ica te s th a t w h ere it w o u ld  b e  a fr a u d  to  

p e r m it the co llection  o f  i lle g a l in tere st, even  th o u g h  
it w as n o t set ou t in th e  p le a d in g s . I f  th e  p ro m isso ry  

n o te  w a s silen t u p o n  th e  a m o u n t o f  th e  in tere st, i t  

w o u ld  a p p ea r fr o m  th is  case, it  w as co m p e te n t to  show  

th a t it  w as m ore o r  less th a n  th e le g a l rate  or th a t  

th ere w a s n ’t a n y  in tere st a t  a ll to  be p a id .

I t  is c o m p e te n t to  sh ow  w h e th er o r  n o t th e rea l con -

sid era tio n  fo r  th e  a g re em e n t w a s p a id  even  th o u g h  th e



p r o o f  Is b y  parole  ev id en ce an d  does n o t  sh ow  the sam e  
•consideration as m e n tio n ed  in  the co n tra ct. (O liv e r  

v s .  P h elp s , 21 N . J . L a w , p a g e  5 9 7 .)

I f  the actu a l a g reem en t b etw een  th e  p a rties  re g a rd -

i n g  th e in tere st w as th a t the d e fe n d a n t b e lo w  w as n ot  

to  p a y  th e in tere st, an d  th e  C o u rt a d m itte d  p arole  ev i-

d e n c e , a n d  th a t fa c t  w as b e liev e d  b y  the ju r y , the  
p la in tiff  cou ld  n o t re co v er on  th e p r in c ip a l/e s to p p e l  

(B e c k e r  v s . B e c k e r , 2 5 0  Illin o is , 11 7 , A il . A n n o ta te d  

•cases 1 9 1 2 , p a g e  2 7 9 ) su ch  ev id en ce w o u ld  ten d  to  

p ro v e  th e  p la in tiff  h a d  w a iv e d  the in terest or th a t he  

h a d  d isch a rg e d  or re leased  the d e fe n d a n t fro m  the  

p a y m e n t  o f  in tere st. (B e c k e r  vs. B e c k e r  S u p ra .)

S u ch  p arole  ev id en ce w o u ld  n o t  v a r y  th e term s o f  

th e  w ritte n  c o n tra ct ; in  fa c t  the co n tra ct w o u ld  rem ain  

e n tir e ly  u n ch a n g e d  e x c e p t as to  th a t e lem e n t r e g a r d in g  

th e  con sid era tio n , th a t is to  sa y , w h a t w as the a g re e -

m e n t b etw een  th e p a rties  co n cern in g  the p a y m e n t o f  

in te re st  on the m o r tg a g e ?

P a ro le  or o th er ex trin sic  ev id en ce w as p e rm itte d  to  

s h o w  th a t a  p a r ty  to a co n tra ct has w a iv e d  the benefit  

| o f  or becom e estop p ed  to  assert his r ig h ts  u n d e r  som e

o r  #11 o f  th e p ro v isio n s in  h is fa v o r  in  the a g reem en t. 

(1 7  C y c . p a g e  6 9 2 ) .

A d m itt in g  fo r  the sak e o f  the a rg u m en t o f  th is  

p o in t , th a t  the a ssu m p tio n  o f  the m o rtg a g e  d id  c a rry  

w ith  it the assu m p tio n  o f  in te re st, ev en  th o u g h  the  

a g re e m e n t w a s  silen t a b o u t th e in terest, the p a y m e n t o f  

In terest in  th a t case w o u ld  be p a y a b le  b y  im p lica tio n , 

a n d  p a ro le  ev id en ce w o u ld  th erefo re  n o t be e ffe ctin g  

a  w ritte n  in stru m e n t, b u t th e im p lica tio n  th a t w o u ld  

a rise  fr o m  the m e a n in g  o f  the w o rd  assum e.

I t  is la w fu l to  sh ow  b y  p a ro le  ev id en ce  th e tru e  

n a tu re  o f  a  c o n tra c t fr o m  th a t w h ich  th e la w  w o u ld  

im p ly . (W a tk in s  vs. K ilb u rn , 26  L a w , p a g e  8 4 .)
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I f  th ere  is  a n y  d ifficu lty  as to  the a p p lic a tio n  u n d e r  a

the su rro u n d in g  c ircu m stan ces o f  th e w o rd s  w ritte n  
in  the c o n tra ct, the a ctu a l c o n tra c t  b etw een  th e  p a rtie s  

can be sh o w n  b y  p a ro le  ev id en ce . ( W r i g h t  v s . N . Y .
& H u d s o n  R a ilro a d  C o., 3 7  L a w , p a g e  1 .)

I t  is  n o t  n e cessa ry  to  p le a d  fr a u d  in  a case  in  o rd e r  

to p ro d u ce  p a ro le  ev id en ce e ffe c tin g  a w ritte n  in str u -  

m e n t ; it  is  sufficient to  in tro d u ce  evid en ce o f  w h a t th e  
tru e  c o n tra ct is b etw een  th e  p a rties , in  o rd e r  th a t a  

fr a u d  m a y  n o t be c o m m itted . S u ch  a course p re v e n ts  
c irc u ity  o f  a ctio n .

C h ie f JtLstice B e a sle y , in  th e  case o f  B re w ste r  v s .
B re w ste r , 3 8  L a w , p a g e  1 2 1 , w h ich  w as an  a c tio n  

b ro u g h t u p on  a p ro m isso ry  n o te , an d  th ere  w as n o  

fr a u d  p le a d ed , b u t ev id en ce  w as in tro d u ce d  to  sh o w  
th a t  th e  p la in t i f f ’s co n ten tio n  w o u ld  b e  fra u d u le n t i f  

2 Q he p re v a ile d  in h is con ten tion , th e  cou rt said  in  such  
cases “ it  w ill be p erce iv e d  th a t th e  c o n tra ct is p er-

m itte d , in  su b stan ce , to  be am en d ed  so as to  c o n fo rm  

to  the a g re em e n t o f  th e p a rties , ex p resse d  in h o n est  

term s, etc . T h e  p ra c tica l e ffect is  to  le t  the a g re e m e n t  

sta n d , an d  to e lim in ate  its  fra u d u le n t elem en t. T h a t  

is p re c ise ly  the o ffer in  the p resen t case. T h e co n te n - p

tio n  so u g h t to  be in tro d u ce d  w as, th a t the term s o f  th e  
a g reem en t, so fa r  as re la ted  to  th e  n o te  in  q u estion , 

w ere fr a u d u le n tly  in tro d u ce d , the re p re sen ta tio n  b e in g  
3 0  th a t the n o te  h a d  b een  ta k e n  u p . B y  th e  fo rc e  o f  such  

p ro o f, th e o p era tio n  o f  th e  a g reem en t w o u ld  h a v e  been  

circu m scrib ed , so th a t th e in stru m en t w o u ld  h ave b een  

ren d ered  inefficacious w ith  resp ect to  its  in g re d ie n t.

I t  is c lea r th a t the Justice o f  the case is th u s re a ch e d .

T h e a g re em e n t in  th is case com es in* c o lla te ra lly , b u t  

the o p p o rtu n ity  to  d e fe a t  it, in  w h o le 'o r  in  p a rt, m u st, 

in su ch  a ju n c tu re , be th e sam e as it w o u ld  be in  a 

su it fo u n d e d  on th e co v en a n t. S u p p o se  th is n o te  h ad  

4 0  ^ een P a^  b y  th e d e fe n d a n t, a n d  he h a d  th en  su ed  th e  
p la in tiff fo r  a b reach  o f  th is c o n tra ct, in  n o t ta k in gt>
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tip the p a p e r , ca n  th ere h e a dôü h t th a t the p resen t  

im p u te d  fr a u d  w o u ld  h a v e  b een  th en  a d m issib le  ás a 

d e fe n c e ?  A  recission  o f  a c o n tra ct, on the g ro u n d  o f  
fr a u d , is in d isp en sa b le  o n ly  w h en  th e d e sig n  is  to  v a -

c a te  its  en tire o b lig a tio n ; a n d  it  d o es n o t  o ccu r to  m e  

th a t  th ere is a n y  in stan ce  in  w h ich  it m a y  n o t be de-

fe a te d  on  the sam e gro u n d , in  a n y  p a rt o f  it, w h en  

b y  so d o in g  fu ll  ju stic e  to  b oth  p a rties  can be d one. 

I t  ’t h i s  d o ctrin e  is th e n a tu ra l re su lt o f  the o p p o sitio n  o f

th e  la w  to  th e  c irc u ity  o f  actio n . I f  the p resen t p la in -

t i f f  co u ld  b e  d e fe a te d  in  h is  e ffo rt to  re d re ss the fra u d  
p ra c tic e d  u p o h  h im , b y  sh o w in g  th e  in firm ity  in  the  
in stru m e n t n ow  in terp o se d , h e  co u ld , a fte r  such re -

p u lse , a ccom p lish  p re cise ly  th e sam e en d  b y  an action  

fo u n d e d  in  the deeèit.- Such  in d irec tio n  in  th e  re m ed y  

w o u ld  be a lw a y s in co n v en ien t, a n d , m a n y  tim es, in-

e ffe c tu a l.'”

T h e  casé o f  B a tu ra  a g a in st M c B rid e , 77  N . J . L a w , 

p a g e  78 1 , w h ich  w as a casé d ecid e d  in  th is co u rt, the  

S u b sta n tia l issue in  C ontroversy re la te d  to th e fa ls ity  
o f  d e fe n d a n t ’s sta te m en ts  C om m unicated to th e p la in -

tiffs , u p o n  the stre n g th  o f  w h ich  the p la in tiffs  c la im ed  

th e y  w ere in d u ce d  to p u rch ase p ro p e rty  o f  the d e -

fe n d a n t , at th e p rice o f  $ 6 5 0 0 .0 0 . T h e  a v erm en ts  o f  

th e  p la in t if f ’s d ec la ra tio n  w ere to  the effect th a t the  

d e fe n d a n t, in te n d in g  to d eceive  a n d  d e fr a u d  the p la in -

t iffs , h a d  fa ls e ly  an d  fr a u d u le n tly  rep resen ted  to  th em  

th a t  the p ro p e rty  p ro d u ced  a re n ta l o f  $ 1 4 2 .0 0  a m o n th , 

w h en  in  fa c t  it p ro d u ced  b u t $ 1 3 2 .0 0  p er m o n th . T h e  

a g re e m e n t fo r  the sale o f  p ro p e rty  in th a t case con -

ta in ed  th is p ro v isio n  ‘ ‘ .the p rem ises are co n v e y e d  su b -

je c t  to  a L ease oh  the co rn er store , h e ld  b y  G eo . W e id -  

e n m a y e r  o f  the C ity  Of N e w a r k .”  T h e ag reem en t, 

th e r e fo r e , w as silen t as to  th e  am o u n t o f  ren t.

T h is  cou rt in  p a ssin g  u p o n  th e re fu sa l o f  the tr ia l  

>n c o u rt to  a d m it ev id en ce to  sh ow  th e co n v e rsa tio n  be-
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tw e e n  the p a rties  at the t im e  o f  th e  a g re em e n t, h a s  this: 
to  s a y ;

“ I t  w ill b e  con ced ed  th a t  the p ro p o u n d e d  q u es-

tion s w ere c le a rly  m a te r ia l an d  ad m issib le  in  su p -

p o r t  o f  th e  p la in tiff 's  d e c la ra tio n , u n less th e  

a n sw e rs  ca lled  fo r  m ig h t h a v e  ten d ed  eith er to- 

c o n tra d ic t o r  v a r y  th e  term s o f  th e  w ritte n  c o n -  

1 n  tra c t  fo r  the p u rch ase o f  th e  p r o p e rty  en tered  into»
b etw een  th e  p a rtie s .

U p o n  tu rn in g  to  th is co n tra ct, w h ich  w as in tr o -

d u ce d  in  ev id en ce a n d  is p rin ted  in  fu ll  in  th e  re c -

o rd  b e fo re  u s’ it is a p p a re n t th a t it is e n tire ly  

s ilen t u p o n  th e  su b je c t  so u g h t to  be in q u ired  in to , 

i. e., th e  a m o u n t o f  th e  re n ta l p a y a b le  u n d e r  th e  
lease in  q u e s t io n ."

20
A  case in  w h ich  p a ro le  ev id en ce w a s a d m itte d  

w h e th e r  accru ed  in tere st w as to  be p a id  u p o n  a m o r t-

g a g e  assu m ed , is  th e case o f  A e r ic k s o n  v s. R o g e rs , 75  

A t l , p a g e  5 1 3 . T h is  w as a  ease in  w h ich  the m o r tg a g o r  

g a v e  a  n o te  to th e m o r tg a g e e  on “ b a c k "  in tere st w h ich  

w as p e rm itte d  to  ru n  fo r  sev e ra l y ea rs , the m o r tg a g o r  

th en  co n tra cte d  to  co n v e y  th e  p rem ises su b je c t  to  th e  

m o r tg a g e , th e  p u rch a se r  k n o w in g  n o th in g  o f  th e  

“ b a c k "  in tere st. W h e n  the co n v e y a n ce  w as a b o u t to  

30 ■be m a d e  to  the p u rch aser, th e  m o rtg a g e e  a sk ed  h im  

w h a t he w as g o in g  to  do a b o u t th e  b a ck  in tere st an d  

th e p u rch a se r th e n  a sk ed  th e m o r tg a g o r  co n ce rn in g  the  
in terest, a n d  th e  m o r tg a g o r  sa id  th a t he w o u ld  fix  it  

u p ; th ereu p o n  the p u rch a se r  a cce p te d  the co n v e y a n ce . 

T h e r e a fte r  th e  p u rch a se r  a sk ed  th e m o r tg a g o r  i f  th e  

in terest w a s fix ed  u p , a n d  he a n sw e red  “ Y e s . "

T h e p u rch a ser o f  th e  p ro p e rty  in  tu rn  sig n e d  an  

a g reem en t fo r  sale  a n d  re fe rre d  to  th e m o r tg a g e  b e in g  
4 0  assu m ed , w ith o u t a n y th in g  b e in g  sa id  as to  the in tere st.
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T h e cou rt h e ld  in  th a t ease p arole  ev id en ce w as a d -

m issib le  to  sh o w  w h e th er o r  n o t the in tere st h a d  been  

assu m ed , sin ce “ it  c le a rly  ex p la in e d  w h a t the a g re e -
m en t le ft  in  o b scu rity .

POINT III.

T H E  C O U R T  E R R E D  I N  R E F U S I N G  T O  N O N -S U I T  1 0  
O N  T H E  M O T I O N  O F  T H E  D E F E N D A N T .

T h e P la in tiff  testified  (C a se  3 5 ) th a t th e a rra n g e -

m e n t in  r e g a rd  to  the settlem en t o f  the ch a tte l m o r t-

g a g e  w a s fo r  th e a tto r n e y  o f  the p la in tiff to  b rin g  a 

sta te m e n t o f  the P e te r  B r e id t  B re w in g  C o m p a n y , an d  

w h a te v e r  th a t sh a ll be, th e y  sh a ll p a y , m e a n in g  the  

d e fe n d a n t sh a ll p a y ; th a t th ere  w as a n in e h u n d re d  

d o lla r  ch eek  o f  th e R u b sa m  H o rrm a n n  B r e w in g  C o. 

le ft  w ith  th e a tto r n e y  o f  the R u b sa m  H o rrm a n n  B re w - ^ 0  

in g  C o. fo r  the p a y m e n t o f  the ch a tte l m o r tg a g e  (C a se  

35 an d  3 6 ) ; th a t there w ere tw o  ch eck s o f  the R u b sa m  

H o r rm a n  B r e w in g  C o. le ft  to  be a p p lied  fo r  th e  a c -

cou n t o f  the d e fe n d a n t, one in  the su m  o f  $ 2 3 5 0 .0 0  an d  

one a fo re sa id  in  the su m  o f  $ 9 0 0 .0 0 ; th a t the $ 9 0 0 .0 0  
check w as to  s a tis fy  the P e te r  B re id t  B r e w in g  C o m -
p a n y ’s ch a tte l m o r tg a g e .

T h e p la in tiff  testified  as f o l lo w s : (C a se  p a g e  35 a n d  gQ  
3 6 )

“ Q. A t  the tim e th a t  y o u  w en t u p  to  th e office 
o f  M r . B ro w n  to  close th is tra n sa ctio n  w h a t ar- 

, ra n g em e n t, i f  a n y , d id  y o u  m ak e w ith  re feren ce  to  
p a y in g  o ff th is  ch a tte l m o rtg a g e  ?

A .  T h e a rra n g e m e n t w as I  d id  re fu se  to  ta k e —

Q . I  sh ow  y o u  a p a p er d a ted  J u ly  7 , 1 9 1 6 , p u r-

p o r tin g  to  be a re ce ip t fr o m  T h o m a s B ro w n  th a t  

he is h o ld in g  the su m  o f  $ 2 3 5 0  fo r  y o u  a n d  ask  y o u  4 0
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i f  .th a t  re fre sh es yottr m em ory  as to  w h a t h a p -
p en ed  at thè* tim e ?

A . A t  th e tiine th e y  w as su p p o sed  to  p a y  to  

th e  P e te r  B r e id t  B re w in g  C o m p a n y  th e  m o rtg a g e  
a n d  p a y  m e m in e.

Q . O n  the 7th  o f  J u ly  d id  y o u  g e t  y o u r  m o n ey  
o r n o t?

A .  N o .

Q . W h y  d id n ’t y o u  g et y o u r  m o n ey  on th e  7th  
o f  J u ly ?

A . B eca u se  I  w a n te d  to  p a y  first to  th e P e te r  
B re id t B r e w in g  C o m p a n y .

Q . D o  I  u n d e rsta n d  th a t y o u  w a n ted  to  see th a t  
the c h a tte l m o r tg a g e  w a s  p a id  first?

A .  Y e s , sir.

Q . W h a t  a rra n g e m e n t w as m ad e , i f  a n y , w ith  
re feren ce  to  th e p a y m e n t o f  th a t c h a tte l m o rtg a g e  ?

A .  T h e a rra n g e m e n t w as th a t m y  a tto r n e y  sh all 
b r in g  the b ill fr o m  th e P e te r  B re id t  B re w in g  C o m -

p a n y , an d  w h a te v e r  th a t w ill  b e th e y  sh a ll p a y .

Q. W a s  th ere  a n y  m o n ey s le ft  fo r  the p a y m e n t  
o f  th a t c h a tte l m o r tg a g e ?

A .  Y e s , s ir ; $ 9 0 0 .

Q . In  w h ose h a n d s?

A .  In  T h o m a s B r o w n ’s. T h ere  w as $ 9 0 0  le ft  
in  T h o m a s B r o w n ’s h an d s.

T h e  sam e w itn ess fu r th e r  testified  (C a se  5 9 ) th a t  

he le ft  e v e r y th in g  to his son , w h o w as h is  a tto rn e y , to  
settle  fo r  h im .

H u r r y  C a ste lb a u m , a w itn ess fo r  the p la in tiff, (C a se  

6 8 -7 1 ) testified  th a t he b rò iig h t the sta te m en t fro m  

the B r e w in g  Corripany, an d  re ly in g  u p o n  the sta te -

m en t fu rn ish e d  b y  th e B re w in g  C o m p a n y , he d eliv e re d  

the B ill  o f  S a le , w h ich  he th o u g h t C onsu m m ated  the  

d ea l. H e  to o k  the R u b sa m  H o rrm a n n  B re w in g  Co. 

ch e c k  fo r  $ 2 3 5 0  a n d  co n sid ered  th e en tire  d ea l con -

su m m a ted , as the R u b sa m  H o rrm a n n  B r e w in g  C o m p a n y



ch eck  o f  $ 2 3 5 0  w as p a id  a n d  a fu r th e r  check  o f  $ 9 0 0  

o f  the R u b sa m  H o rrm a n n  B r e w in g  C o. w as in te n d e d  to  

s a t is fy  the ch a tte l m o r tg a g e . H e  to o k  the $ 2 3 5 0  be-

cau se he th o u g h t there w as en ou gh  m o n e y  th ere to  
p a y  th e ch a tte l m o rtg a g e , an d  H E  A D J U S T E D  H I S  

A C C O U N T S  W I T H  W O L F S O N  A C C O R D I N G L Y . T h a t  
he m a d e an  affidavit o f  su ch  a d ju stm e n t in  a su it in  

the C o u rt o f  C h a n cery , w h erein  the ap p ellee  w a s  a 
p a r ty  (C a se  5 9 ) .  T h is  w itn ess testified  as fo llo w s -

10
“ Q . A n d  so it w a s  th e  R u b sa m  H o rrm a n n  

m o n e y  th a t w as to a d ju st  th is a ccou n t, m e a n in g  
the C h a tte l M o r tg a g e  a cco u n t?

A .  Y e s , sir.

Q . W h e n  y o u  w en t there th a t d a y  w ith  the  
$ 2 3 5 0  an d  le ft  the lease an d  the b ill o f  sale  fr o m  

y o u r  fa th e r , as his a tto r n e y  y o u  th o u g h t the w h ole  
th in g  w as a d ju s te d ?

A . A n d  th a t y o u  w o u ld  p a y  the ch a tte l m o rt- 2 0  
g a g e .

Q . W it h  the m o n e y  th a t y o u  w ere satisfied  w as  
sufficient in  a m o u n t?

A . A t  th a t t im e .”

T h e sam e w itn ess (C a se  7 4 -7 5 ) testified  th a t there  
w as a d isp u te  as to  w h eth er or n<?t in tere st m ig h t be 

d em a n d ed  b y  the P eter. B r e id t  B r e w in g  C o . ; th a t the  

p la in tiff  d id  n o t care v e r y  m u ch  ab ou t the fin an cial 

in te g r ity  o f  D a v id  W o l f  son , an d  the p la in tiff re fu se d  3 0  

to c a rry  ou t th e tra n sa c tio n  u n less he w a s sure th a t  

the m o n e y  w as th ere to  p a y  out a ll the en cu m b ran ces.

E x h ib it  C fo r  th e  p la in tiff, b e g in n in g  p a g e  15 7 , sh ow s  

th a t the check  o f  the R u b sa m  H o rrm a n n  B re w in g  Co. 

o f  $ 9 0 0  w as a cce p te d  in  settlem en t o f  the ch a tte l m o rt-
g a g e  cla im ed .

E x h ib it  G , p a g e  69, w h ich  is also  m a rk ed  E x h ib it  

D -2 , p a g e  16 8 , sh ow s fu r th e r  th a t the su m  o f $ 9 0 0  w as 4 0
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an  a cce p ta b le  a cco rd  an d  sa tis fa c tio n  to the p la in tiff  
b e lo w  in  p a y m e n t o f  the B re id t  c h a tte l m o rtg a g e .

(C a se  7 0 -7 1 )  th is w itn ess, fu r th e r  te stifie d :

“ Q- W e r e  y o u  at the office la te r  th a n  th a t?
A .  I  w a s  a t  y o u r  office w h e n  I  re ceiv ed  the  

ch eck  fo r  $ 2 3 5 0  a n d  I  w as at y o u r  office w h en  w e  

m a d e the a d ju stm e n t so th a t y o u  w o u ld  sen d  the  
2Q ch eck  to  th e P e te r  B re id t  B r e w in g  C o m p a n y  to

can cel th a t ju d g m e n t.

Q . W it h  th e  u n d e rsta n d in g  th a t the ch a tte l 

m o r tg a g e  sh o u ld  be su rren d ered , d u ly  en d orsed  
fo r  c a n c e lla tio n ?

A .  Y o u  a lre a d y  h a d  th e c h a tte l m o rtg a g e  in  
y o u r  p o sse ss io n .’ *

T h e p o stu re  o f  th e  p r o o f  o f  the p la in t i f f ’s case b ein g  

as a b o ve  re cite d , the d e fe n d a n t m o v e d  fo r  a n o n -su it  
2 Q on  th e g r o u n d s :

a. th a t  a c c o rd in g  to  th e te stim o n y  th ere ap p eared  

to  h a v e  been  an a cco rd  a n d  sa tis fa c tio n  b etw een  the  
p la in tiff  a n d  th e d e fe n d a n t (C a se  7 1 -7 3 ) ;

b . th a t the g iv in g  u p  o f  th e  c h a tte l m o r tg a g e  d u ly  

en d o rsed  b y  th e P e te r  B r e id t  B re w in g  C o m p a n y  to  the  

d e fe n d a n t, at the o rd e r o f  the p la in tiff, w as a p a ro le  

acco rd  a n d  sa tis fa c tio n  a n d  the c h a tte l m o r tg a g e  b ein g  

an in stru m en t u n d e r  seal, th e  d e liv e ry  o f  it to  th e  
p la in tiff, a cted  as a r e le a s e ;

c. th a t th e d e liv e ry  o f  the c h a tte l m o r tg a g e , a p a y -

m e n t o f  $ 9 0 0  a n d  the d e liv e ry  o f  th e L ea se , an d  o f  the  

B ill o f  S a le , w as an  en tire  a n d  co n su m m a ted  act an d  

w as th e  a cco rd  m a d e . T h e  sa tis fa c tio n  w as th e sale  
th a t w as e x te n d e d  to  the p la in t i f f ;

d . th a t  it  a p p ea red  b y  th e te stim o n y  th e p la in tiff  

re lied  u p o n  the tw o  ch eck s o f  th e  R u b sa m  H o rrm a n n  

B r e w in g  C o m p a n y  a n d  th a t th e y  re ceiv ed  th e  checks
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or h a d  th em  cred ited  to th eir  a ccou n t as an accord  an d  
sa tis fa c tio n .

T h ere  h a v in g  been som e d isp u te  a b o u t the a m ou n t  
du e the P e te r  B r e id t  B r e w in g  C o m p a n y , a n d  th e d is-

p u te  b e in g  an  h on est one, an d  the p a rties  h a v in g  settled  

u p o n  the a m o u n t o f  $ 9 0 0 .0 0  as b e in g  th e  a m ou n t o f  

m o n e y  to  be p a id  in  settlem en t o f  the P e te r  B re id t  

B r e w in g  C o m p a n y  m o r tg a g e  such p a y m e n t a cted  as an  
a cco rd  an d  sa tisfa ctio n .

B e c k e r  v s . S m ith  & C o. (86 K . J . L a w , 6 3 1 )

B o se  v s . A m e r ic a n  P a p e r  C o. (8 3  N . J . L a w , 7 0 7 )

T h ere  w as an accord  a n d  sa tis fa c tio n  in  th is  case  

b etw een  the p la in tiff  a n d  th e d e fe n d a n t, because the  

p la in tiff  re lied  u p on  a n d  accep ted  the R u b sa m  H o r r -  

m a n n  B r e w in g  C o m p a n y  checks in  settle m e n t o f  the  

acco u n ts o f  the d e fe n d a n t b elo w , an d  p a rtic u la r ly  the  

ch eck  in  the sum  o f  $ 9 0 0  in settlem en t o f  th e ch a tte l 

m o r tg a g e  d isp u te . T h e p la in tiff  h a v in g  re lied  u p o n  

the ch eck s o r  cred it o f  a th ird  p a rty , th e co n sid era tio n  

o f  th e  a ccord  a n d  sa tis fa c tio n  w a s  the ch eck s o f  the  
R u b sa m  H o rrm a n n  B re w in g  C o m p a n y .

J a c k so n  vs. P e n n sy lv a n ia  R . R . Co. 66 N . J . L a w , 32 2 .

.
T h e p la in tiff  w as fu r th e r  sto p p ed  to  b rin g  his action  

a g a in st the d e fe n d a n t because the b reach  th a t he c o m -

p la in s o f, th a t is to  sa y , th e fa ilu r e  to  p a y  the P e te r  

B r e id t  B r e w in g  C o m p a n y  th e ir  in terest, w a s  in d u ce d  

a n d  cau sed  b y  the acts o f  the p la in tiff  in  o rd e rin g  an d  

a g re e in g  to a d ju st  th e a ccou n t o f  the P e te r  B re id t  

B r e w in g  C o m p a n y  fo r  th e $ 9 0 0 .0 0  check  o f  the R u b -
sam  H o rrm a n n  B r e w in g  C o m p a n y .

T h is  w as, th erefo re , a p arole  in  acco rd  a n d  sa tis -

fa c tio n , w h ere the p la in tiff  in d u ced  th e  b reach , an d  

he w a s sto p p ed  fr o m  g ro u n d in g  his actio n  ca u se d  b y  
his o w n  b reach .
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T h e  P e te r  B re id t  B r e w in g  C o m p a n y  h a v in g  su rren -
d ered  a n d  g iv e n  u p  th eir  ch a tte l m o rtg a g e  fo r  th e p a y -

m en t o f  $ 9 0 0 .0 0 , th e su rre n d er a n d  the ch a tte l m o rt-

g a g e  on th e o rd e r  o f  the p la in tiff  acted  as a release . 
(R e y n o ld s  v s . S ilv er , 17  N . J . L a w , 2 7 9 ) .

I f  a c re d ito r  com es to  a settlem en t w ith  his d eb to r  
an d  a ccep ts the p rin c ip a l, le a v in g  the w h o le  or p a rt  

2Q o f  the in terest u n p a id , he can n ot re c o v e r  it because  
b y  his o w n  a ccord  a n d  accep ted  sa tis fa c tio n  it  has been  
re lin q u ish ed . (C o rp u s J u ris  I , p a g e  5 4 6 ) .

(A m e r ic a n  & E n g lis h  A n n o ta te d  C ases 1 9 1 3 -E  b e g in -
n in g  5 9 7 )

( A .  & E . A n n o ta te d  C ases 1 9 1 3 -E , p a g e  5 8 6 )

T h e accep ta n ce  o f  the p r in c ip a l su m  due w ith  the  
u n d e rsta n d in g  th a t it is to  be a fu l l  d isch a rg e  o f  a ll 

W  c la im s co n stitu te d  an  a cco rd  a n d  sa tis fa c tio n  an d  bars  
a n  a ctio n  fo r  im p lied  in tere st.

(B e n n e tt  vs. T h e  C oal C o., 4 0  R . L . A .  N e w  Series,

p a g e  588)

P ro m  the fo r e g o in g  a u th o ritie s  it is  ev id en t th a t the  
C ou rt erred  in  re fu s in g  the m o tio n  o f  a n o n -su it  m ade

b y  the d e fe n d a n t at th e c lo se  o f  the p la in t i f f ’s case  
b elo w .

3 0

POINT IV.

T H E  T R I A L  C O U R T  E R R E D  I N  R E F U S I N G  T H E  

F I R S T , S E C O N D , T H I R D , A N D  F I F T H , R E -

Q U E S T S  T O  C H A R G E  M A D E  B Y  T H E  D E -
F E N D A N T .

4 0  • T h e firSt req u est to  e lia rg e w as m a d e  on  the au th or-
u  ities re lied  u p o n  u n d e r  P o in t I I  in  th is b rie f.
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T h e secon d , th ird  a n d  fifth  requ ests to  ch arge w as  

m a d e on  the au th orities re lied  u n d e r  P o in t I I I .  in  this  
b rie f.

POINT V.

T H E  C O U R T  E R R E D  I N  C H A R G I N G  T H E  J U R Y  

W I T H  T H E  A S S U M P T I O N  O F  T H E  A S S I G N -
M E N T  O F  S A I D  M O R T G A G E , W H I C H  C A R -

R I E S  W I T H  I T  B Y  I M P L I C A T I O N  O F  L A W  

T H E  A S S U M P T I O N  O F  P A Y M E N T , B Y  T H E  

D E F E N D A N T , T H E  I N T E R E S T , B O T H  A C -
C R U E D  A N D  A C C R U IN G .

U n d e r  th is  p o in t m a y  be con sid ered  the 8th  a n d  9th  
reason s e n titled  “ fu r th e r  reasons on a p p e a l .”

T h e T ria l C ou rt e v id e n tly  ch a rg ed  the ju r y  th a t the  

a ssu m p tio n  o f  the m o r tg a g e  carried  w ith  it b y  im p lic a -
tio n  o f  la w , the in terest b oth  accru ed  a n d  a ccru in g , 

becau se o f  the r u lin g  o f  J u stice  P a rk e r  on th e o b je c -

tio n s in  p o in t o f  la w , in  th e o rig in a l a n sw e r in  th is  

cau se to the o rig in a l co m p lain t filed in th is  cause, w h ich  

can  be fo u n d  on p a g e s  '(C ase 6 to  8 ) w h erein  it re fers  

to  E x h ib it  A  (C ase 1 5 3 ). as b e in g  the a g re em e n t u p on  

w h ich  the d e fe n d a n t assu m ed  n o t o n ly  the p rin c ip a l 
o f  the m o r tg a g e , b u t also the in terest.

O b je c tio n s  in  p o in t o f  la w  w ere ta k e n  to  th is con -

stru c tio n  o f  E x h ib it  A  (1 5 3 )  in  the o rig in a l a n sw er  
(S e e  ease 1 2 ) .

A  m o tio n  cam e on to be h eard  b efo re  J u stice  P a rk e r  

at C h am bers, a n d  he d ecid e d  th a t the assu m p tio n  o f  

th e m o r tg a g e  th erein  re fe rre d  to , carries w ith  it  b y  

im p lica tio n  o f  la w , the assu m p tio n  o f  p a y m e n t o f  the  
in terest b y  the d e fe n d a n t, b oth  accru ed  a n d  a ccru in g  
thereon .



T h e re  is n o t a case e x a c t ly  in  p o in t, in  th is S ta te  

w here the clau se is sim ila r  to th e  one in  E x h ib it  A  
(C a se  1 5 3 ) w h ich  read  as fo l lo w s :

S u b je c t  to  a m o r tg a g e  o f  $ 9 5 0 .0 0  n o w  h eld  b y  
the P e te r  B re id t  B re w in g  C o m p a n y , w h ich  th e sa id  

p a r ty  o f  the secon d  p a rt agrees to  assum e in  a d d i-
tio n  to  the con sid era tio n  a b ove  n a m e d .”

1 A  '

T h e case o f  T h o m p so n  a g a in st B ird , 57  E q u ity , p a g e  
175, is a case w h ere re feren ce  w as m a d e to  a m o r t-

g a g e  o f  $ 1 2 0 0  on a  certa in  tra c t o f  la n d , a n d  tw o  p a r -

cels o f  said  la n d  w ere so ld  b y  th e  m o r tg a g o r  u n d er  

co n v e y a n ce  w h erein  each g ra n te e  a ssu m ed  the p a y -

m en t o f  a certa in  m o rtg a g e  fo r  $ 6 0 0 .0 0  on the p arcel 

co n v e y ed , a lth o u g h  th ere  w as no m o rtg a g e  fo r  $ 6 0 0  
on e ith er o f  sa id  p a rcels . In  th a t case th ere w as  
$ 1 1 5 .0 5  in tere st due on  th e $ 1 2 0 0  m o r tg a g e .

20
T h e  cou rt h eld  th a t a lth o u g h  th ere w as n o  m o r tg a g e  

o f  $ 6 0 0  on  eith er o f  sa id  p ro p e rties , th e assu m p tio n  o f  

the g ra n te e s  is e q u iv a le n t -to  an a ssu m p tio n  to  p a y  
$ 6 0 0  o f  the m o r tg a g e  on the w h o le  tra ct.

A n d  it a p p ears fu r th e r  th a t the in tere st or oth er  

ch a rg es w ere d irecte d  to  be- c h a rg ed  to the la n d s  r e -
m a in in g  in  th e  m o r tg a g o r . ,

3 0  In  th e  case at b a r, the P e te r  B r e id t  B re w in g  C o m -
p a n y  m o r tg a g e  w as n o t  fo r  th e su m  o f

T h e case  o f  T h o m p so n  vs. B ird  is a  case in  eq u ity , 
b u t it sh ow s the co n stru ctio n  th a t w a s p la ce d  b y  the  

C o u rts o f  th is S ta te  u p o n  th e  term s o f  a ssu m in g  a m o rtT 

g a g e  w h ere the a m o u n t is in c o rr e c tly  specified  an d  
n o th in g  sa id  as to  in tere st.

J  ' V . | ! • X

In  one or tw o  S ta te s  o f  the U n io n , in c lu d in g  M a ssa -

ch u setts, i t  w o u ld  a p p ea r th a t th e ru le  in  th ose S ta te s



is  th a t the assu m p tion  o f  a m o r tg a g e  carries w ith  it  
b oth  accru ed  a n d  a ccru in g  in terest.

In  the case u n d e r  d iscu ssion , h o w e v er, the p a rties  

n e v e r  in ten d e d  th a t the a ccru ed  in terest sh ou ld  be  
a ssu m ed  b y  the d e fe n d a n t b elow .

B o th  the p la in tiff an d  the d e fe n d a n t fu l ly  u n d er- , 

sto o d  an d  a g re ed  th a t th ere  w as b u t $ 9 0 0  due on the  

m o r tg a g e , a n d  th a t is a n oth er reason  w h y  the testi- ^  

m o n y  to  sh ow  w h a t con versation  to o k  p la ce  at the tim e  
o f  the ex e cu tio n  o f  E x h ib it  A  b etw een  the p a rties , is 

v e r y  m a teria l, w h ich  p r o o f  th e d e fe n d a n t w as p re -

c lu d ed  fr o m  th e con sid era tio n  o f  the ju r y  as re fe rre d  
to u n d er P o in t I I I .

T h e p ro v isio n  ab ove m en tio n ed , th erefo re , in  E x -

h ib it A ,  re la tin g  to  th e  assu m p tio n  o f  th e m o rtg a g e , 

w as n o t  a m a tte r  o f  g en eral re feren ce  to the m o r tg a g e , 2 0  
b u t it  w a s the a g reem en t o f  the p a rties  a c c o rd in g  to a ll 

the ev id en ce in  th e case, th a t the a m o u n t to  be assu m ed  

w as the p rin c ip a l o f  the m o r tg a g e , a lth o u g h  it  w a s  re -

fe r re d  to  as $ 9 5 0 .0 0 , th e a ctu a l a m o u n t w as $ 9 0 0 .0 0 .

T h e p la in tiff an d  his a tto rn e y , H a r r y  C astelb au m , 

fu lly  u n d ersto o d  th a t $ 9 0 0  w as th e a m o u n t to  be as-

su m ed  an d  p a id  b y  the d e fe n d a n t an d  no m ore . (S e e  ) 

E x h ib it  D -2, 1 6 8 ) a n d  the p la in tiff, th ro u g h  his a tto r - ™  

n e y  au th o rized  th a t the $ 9 0 0  b e  p a id  to  the P e te r  

B r e id t  B r e w in g  C o., a n d  th a t  th e  m o rtg a g e  be d e liv -

ered  u p  fo r  ca n ce lla tio n  (E x h ib it  D -l ,  C ase p a g e  1 6 9 ) .

T h e p la in tiff  sta te d  th a t he accep ted  his ch eck  o f  

the a m ou n t o f  m o n ey s th a t w ere to be p a id  to  h im , 
b e lie v in g  th a t $ 9 0 0 .0 0  w as the a m ou n t assu m ed  b y  the  

d e fe n d a n t, b oth  a c co rd in g  to his a g re em e n t an d  the  

sta te m en t th a t he w as fu rn ish e d  b y  th e P e te r  B re id t  
B r e w in g  C o m p a n y . 40
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(S ee  C ase 3 6 ) c o p y  o f  the sta te m e n t o f  the P eter  
B re id t B r e w in g  C o m p a n y , sh o w in g  the a m ou n t due on 
the ch a tte l m o rtg a g e  (E x h ib it  D -3 , 1 0 7 ) .

I t  w as an  error, th e re fo re , fo r  J u stice  P a r k e r  to  ru le  
at C h am bers, th a t the p ro v isio n  co n ta in ed  in  E x h ib it  

A , p. 15 3 , carried  w ith  it  n o t o n ly  the p rin c ip a l o f  the  

m o r tg a g e , b u t a lso  a ccru ed  an d  a c c ru in g  in terest.

T h e a p p e lla n t h ere con ten d s th a t the p ro p e r  ru lin g  
sh o u ld  h a v e  been to  su sta in  the o b jectio n s in  p o in t o f  
la w .

T h e tr ia l cou rt, no d o u b t, fo llo w e d  the r u lin g  o f  

J u stic e  P a rk e r , an d  b ecau se o f  J u stice  P a r k e r ’s ru lin g , 

d id  n o t p e rm it the ju r y  to  p ass u p o n  the p o in t w h e th er  

o r n o t the a ccru ed  in tere st w a s a ssu m ed  b y  the d e -
fe n d a n t.

20 c^ a r^ e a n d ^ e  ru lin g  w ere p re ju d ic ia l to  the
d e fe n d a n t ’s case, fo r  the reason  th a t it  w as p la in ly  th e  

in te n tio n  o f  the p a rties , to  the a g re em e n t, a c co rd in g  

to  th e ir  co n d u ct an d  th e ir  co n v ersa tio n s th a t to o k  

p la ce , th a t $ 9 0 0  w as to be a ssu m ed  b y  the d e fe n d a n t  

a n d  no m ore, a n d  th a t  a ll o f  the fa c ts , in c lu d in g  the  

con v ersa tio n s, sh o u ld  h a v e  been  le ft  to  the ju r y , an d  

fo r  th em  to  decid e as to  w h e th e r  o r  n o t the in tere st  
w as assu m ed .

3 0  T h e tr ia l cou rt lik ew ise  erred  w h en  it  ch a rg ed  the  
ju r y  as fo llo w s  :

‘ ‘ G en tlem en , th e fa c ts  w h ich  the p la in tiff  in this  

case re lies u p on  to  m a k e his case are p ra c tic a lly  
u n d isp u te d . ’ ’

fo r  such a ch arge to the ju r y  a m o u n ted  to a d irection  
o f  a v e rd ic t.

4.0 ^ 0 u r  ̂ a S ^in  erred  w h e n  it  ch a rg ed  the ju r y
(C a se  1 4 5 ) th a t u p o n  fa ilu re  to  p a y  the in tere st on
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th e  m ortg a g e , he assum ed such  a d d ition a l expen ses as 
w ere  in c id en t to  h is fa ilu re , that is, su ch  as th e  e x -
pense o f  the co lle c t io n  o f  the am ou n t due u p on  the 
ch a tte l m ortg a g e , w h ich  in terest a n d  expen se  o f  c o l-
lection , w h ich  the C ou rt sa id  w as a d m itted ly  $354.76.

T h ere  is n o  adm ission  th at the p la in t iff  w as en titled  
to  re co v e r  that am ount, i f  he w as en titled  to  r e co v e r  
a n y th in g  as th ere  w as n o  p r o o f  o f  the ju d g m e n t  re -
co v e re d  b y  the P e te r  B re id t  B re w in g  C om p an y  again st 
the p la in tiff, as to  the am ou n t o f  d am ag es  th at he 
susta ined.

F o r  the fo r e g o in g  reasons, it  is  r e sp e c t fu lly  su b -
m itted  that the ju d g m e n t  en tered  aga in st the d e fe n d -
ant in  the S uprem e C ou rt, be set aside.

T H O M A S  B R O W N , 

o f  C ounsel w ith  D e fen d a n t, 2 0

3 0

4 0
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