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6. The annual income certification of each low-income
tenant per unit;

7. Documentation to support each low-income tenant’s
income certification (that is, income verification from third
parties such as employers or agencies paying
unemployment compensation). Tenant income is calculated
in a manner consistent with the determination of annual
income under Section 8 of the United States Housing Act
of 1937, not in accordance with the determination of gross
income for Federal income tax liability. In the case of a
tenant receiving housing assistance payments under
Section 8, the documentation requirement is satisfied if the
public housing authority provides a statement to the
building owner declaring that the tenant’s income does not
exceed the applicable income limit under Section 42(g) of
the Code. For an exception to this requirement, see Section
42(g)(8)(B) of the Code which provides a special rule for a
100 percent low-income building;

8. The eligible basis and qualified basis of the building
at the end of the first year of the credit period; and

9. The character and use of the non-residential portion
of the building included in the building’s eligible basis
under Section 42(d) of the Code (that is, tenant facilities
that are available on a comparable basis to all tenants and
for which no separate fee is charged for use of the
facilities, or facilities reasonably required by the project).

(e) Owners/agents are required to retain records for each
qualified low-income housing project as follows:

1. Owners/agents are required to retain the records
described above for at least six years after the due date
(with extensions) for filing the Federal income tax return
for that year.

2. The records for the first year of the credit period,
however, shall be retained for the entire compliance period
plus six years beyond the due date (with extensions) for
filing the Federal income tax return for the last year of the
compliance period of the building. Therefore, records for
the first year of the compliance period shall be retained for
a minimum of 21 years. If credits were allocated based on a
compliance period that was greater than 15 years, all first
year records shall be retained for six years beyond the
compliance period. (For example: If credits were allocated
in 1996 based on a compliance period of 25 years, all first
year records must be retained for 31 years or 25 years plus
six years.) Records for each year thereafter shall be
retained for six years after filing the Federal income tax
return for that particular year.

(f) The owner/agent of a low-income housing project shall
certify, under penalty of perjury, that it has complied with the
low-income housing tax credit restrictions of the Code, the
Qualified Allocation Plan and the project’s tax credit
application by providing an Owner’s Certificate of
Continuing Program Compliance to NJHMFA. The Owner’s
Certificate of Continuing Program Compliance shall be sent
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annually to NJHMFA for each year of the compliance period
for the preceding 12-month period and contain the following:

1. That the project met the requirements of the 20-50
test under Code Section 42(g)(1)(A) or the 40-60 test under
Section 42(g)(1)(B), whichever Federal minimum set-aside
test was applicable to the project, and, if applicable to the
project, the 40-50 HOME test under Section 42(i)(2)(E)(i)
and the 15-40 test under Sections 42(g)(4) and
142(d)(4)(B) for “deep rent skewed” projects;

2. That there was no change in the applicable fraction
of any building in the project (as defined by Section
42(c)(1)(B) of the Code) or that there was a change and a
description of the change;

3. That the owner received an annual income certifica-
tion from each low-income tenant and documentation to
support that certification, or, in the case of a tenant
receiving Section 8 Housing Assistance Payments, the
statement from a public housing authority declaring that
the tenant’s income does not exceed the applicable limit
under Section 42(g) of the Code. For an exception to the
portion of this requirement regarding supporting
documentation, see Section 42(g)(8)(B) of the Code which
provides a special rule for a 100 percent low-income
building;

4. That each low-income unit in the project was rent
restricted under Section 42(g)(2) of the Code;

5. That all units in the project were for use by the
general public and used on a non-transient basis (except for
transitional housing for the homeless provided under
Section 42(i)(3)(B)(iii) of the Code);

6. That each building in the project was suitable for
occupancy, taking into account local health, safety and
building codes (or other habitability standards), and the
State and local government unit responsible for making
building code inspections did not issue a report of a
violation for any building or low-income unit in the
project;

7. That there was no change in the eligible basis (as
defined in Section 42(d) of the Code) of any building in the
project or, if there was a change, the nature of the change
(that is, a common area has become commercial space, or a
fee is now charged for a tenant facility formerly provided
without charge);

8. That all tenant facilities included in the eligible basis
under Section 42(d) of the Code of any building in the
project, such as swimming pools, other recreational
facilities, and parking areas, were provided on a
comparable basis without charge to all tenants in the
building;

9. That if a low-income unit in the project became
vacant during the year, that reasonable attempts were or are
being made to rent that unit or the next available unit of
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comparable or smaller size to tenants having a qualifying
income before any units in the project were or will be
rented to tenants not having a qualifying income;

10. That if the income of tenants of a low-income unit,
which was previously verified, increases above 140 percent
of the applicable limit allowed in Section 42(g)(2)(D)(ii) of
the Code, the next available unit of comparable or smaller
size in the project was or will be rented to tenants having a
qualifying income;

11. That an extended low-income housing commitment
as described in Section 42(h)(6) of the Code was in effect
for buildings subject to Section 7108-(c)(1) of the Revenue
Reconciliation Act of 1989, including the requirement
under Section 42(h)(6)(B)(iv) that the owner cannot refuse
to lease a unit in the project to an applicant because the
applicant holds a voucher or certificate of eligibility under
Section 8 of the United States Housing Act of 1937, 42
U.S.C. § 1437s. In addition, that the owner has not refused
to lease a unit to an applicant based solely on his or her
status as a holder of a Section 8 voucher and the project
otherwise meets the provisions, including any special
provisions, as outlined in the extended low-income housing
commitment;

12. That no finding of discrimination under the Fair
Housing Act, 42 U.S.C. §§ 3601 through 3619, has
occurred for the project. A finding of discrimination
includes an adverse final decision by the Secretary of
Housing and Urban Development, 24 C.F.R. § 180.680, an
adverse final decision by a substantially equivalent State or
local fair housing agency, 42 U.S.C. § 3616a(a)(1), or an
adverse judgment from a Federal court;

13. That if the owner received its credit allocation from
the Nonprofit Set Aside (section 42(h)(5) of the Code), that
the nonprofit entity materially participated in the operation
of the development within the meaning of section 469(h) of
the Code; and

14. That there has been no change in the ownership or
management of the project or that there was a change and a
description of the change.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.J.R. 1441(a), 29 N.J.R. 2818(a).

In (b)9, inserted “that is,” preceding “tenant facilities that are
available”; in (d)1, inserted “Federal” and moved reference to the 40-50
test.

Recodified from N.J.A.C. 5:80-33.30 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.J.R. 1132(a), 30 NJ.R. 1978(a).

Added new (b) and (c) and recodified former (b) through (d) as (d)
through (f). Former N.J.A.C. 5:80-33.35, Confidentiality of tax credit
applications, and information, was recodified to N.J.A.C. 5:80-33.40.
Recodified from N.J.A.C. 5:80-33.35 by R.1999 d.120, effective April 5,

1999.

See: 31 N.J.R. 122(a), 31 N.J.R. 860(a).

Former N.J.A.C. 5:80-33.33, Returning credits, recodified to N.J.A.C.
5:80-33.31.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NJ.R. 191(a), 32 N.J.R. 1065(a).

In (a), inserted “contact NJHMFA’s compliance monitoring section

before the project places in service and prior to rent up. In addition, the
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owner must” following “credits must”; and in (c), substituted “120” for
“90” following “later than”.
Recodified from N.J.A.C. 5:80-33.33 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.JR.932(a), 33 N.JR. 1573(b).

In (a), rewrote the second sentence; in (d), rewrote 4 and 5; in (),
rewrote the introductory paragraph, 6 and 11 and inserted 12 through 14.
Former N.J.A.C. 5:80-33.34, NJHMFA review, recodified to N.J.A.C.
5:80-33.35.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NJ.R. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.34 and amended by R.2003 d. 300,

effective July 21, 2003.

See: 35 N.J.R. 1616(a), 35 N.J.R. 3298(b).

In (a), substituted “owners” for “owner”, inserted “Completion of Part
II of the IRS Form 8609 and the filing of same with the Internal Revenue
Service” preceding the third sentence; rewrote (d)4. Former N.J.A.C.
5:80-33.32, Returning credits, recodified to N.J.A.C. 5:80-33.30.

5:80-33.33 Owner’s annual reports: deadlines

Pursuant to Section 1.42-5(c)(2)(ii)(C) of the IRS
Regulations, NJHMF A requires the owners of all low-income
housing projects to submit annually to NJHMFA for review
the Owner’s Certificate of Continuing Program Compliance
and the Building Status Report. The Building Status Report
must indicate the income of and rent charged to tenants for
each low-income unit. This package shall be submitted on an
annual basis (preferably in digital format) and is due on
January 31. Requests for extensions beyond the January 31
deadline must be submitted by December 31 of the prior year.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.J.R. 1441(a), 29 N.J.R. 2818(a).
Recodified from N.J.A.C. 5:80-33.31 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.J.R. 1132(a), 30 N.J.R. 1978(a).

Added a new (c) and recodified former (c) as (d).

Recodified from N.J.A.C. 5:80-33.36 by R.1999 d.120, effective April 5,

1999.

See: 31 N.J.R. 122(a), 31 N.J.R. 860(a).

Former N.J.A.C. 5:80-33.34, Applicant’s affirmative obligation to
disclose changes, recodified to N.J.A.C. 5:80-33.32.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.J.R. 191(a), 32 N.J.R. 1065(a).

Recodified from N.J.A.C. 5:80-33.34 and amended by R.2001 d.170,
effective May 21, 2001.

See: 33 NLJR. 932(a), 33 N.J.R. 1573(b).

In (b) and (c), substituted “33” for “20” preceding “percent”; in (c),
rewrote the first sentence and inserted a second sentence. Former
N.J.A.C. 5:80-33.35, Compliance monitoring fee, repealed.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.J.R. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.35 and amended by R.2003 d. 300,

effective July 21, 2003.

See: 35 NJ.R. 1616(a), 35 N.J.R. 3298(b).

Substituted “IRS Regulations™ for “Code”. Former N.J.A.C. 5:80-
33.33, Applicant’s affirmative obligation to disclose changes, recodified
to N.J.A.C. 5:80-33.31.

5:80-33.34 NJHMFA review and inspection

(a) Prior to the issuance of the IRS Form 8609, NJHMFA
(or its authorized designee) may conduct an on-site inspection
of the project to confirm that all representations made in the
project’s tax credit application have been met. (See N.J.A.C.
5:80-33.26.) NJHMFA (or its authorized designee) shall
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