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1. DISCIPLINARY PROCEEDINGS - AT,CCHOTIC BEVERAGES NOT TRULY IABELED - LICENSE

SUSPEMED FOR 20 DAYS.

In the Matter of Disciplinary
fuoceedings against

New Plus Two Corooration
t/a ! oxy Lady
Route 35
Sayrevill e
P.O. South Amboy, N.J. OAe79

Holder of Pl enary Retail Consunption
License C-J8 issued by the Mayor and
Council of the Borough of Sayreville.

rlrl\TrlT T TQ Tr\I\TA
: vvl

l l\tt\
: A.TI lJ
. ORDER

Thoroas C. Brown, Esq., Attorney for Licensee.
Leonard A. Peduto, Jr., Deputy Attorney General ,
Appearing for Division.

BY Ti{E DIRECTOR:

The Hearer has filed the following report herein:

HEARERIS RSPORT

Licensee pleaded not zui1tv to a charge alleging that'
on January 21 , 1977, it possessed, had custody of arrd aIlowed,
pernitted and suffered in and upon its licensed premises the fol-
lowing alcoholic beverages in bottles whlch bore 1abe1s which did
not truly describe their contents, vj-z.,

Three One Quart Bottles Cuttv Sark
Blended Scots l{hisky, 85 pro6f,

One quart J & B Rare Blended Scots
Whisky, 86 proof,

One quart MacKenzie Blended Scotch
!'ihisky, 86 proof ,

One quart Rockingham Park Americarr
Blended lihiskey, 9O proof ;

in violation of RuJ-e 27 of St ate Regrrlation No. 20.

ABC Agent B testified at the hearing in the Dlvi'sion
that on January 21 , 1977, pursuant to routine inspection, he seized
from the licensed prenises a total of 1f bottles containing various
alcohol"ic beverages. Six of the bottles' whi ch are the subject
natter of this pioceeding, were taken fron the main floor barroon,
after gauging lndJ-cated they may be 1ow in proof. The renaining
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seven bottles, taken from the basement floor of the licensed
premises, are not relevant to the subject proceedings. Each
of the seized bottles was sealed, bore the signature of the
ABC agent and the licenseers manager, the said bottles were
thereupon subnitted to the Division cheni-st for analysis.

Penelope Moore, whose qualifications as a chemist was
conceded, testified that she nade a cheroical analysis of the con-
tents of the si.x bottles mentioned in the charge in order to
determine whether the 1abe1s trulv described the contents thereof.
Her analysis of the six bottles iirdicated that each contained an
al-coholic beverage that was 1ow 1n proof and also contained for-
eign natter. The solids, acids and color were within the accept-
able range. It was her opinion that the lovrered proof, was due to
evaporation, and was not produced by tanpering with the contents.

In defense of the charge, l'Ii1li a$ Keegan, Jr., enployed
as the nanager of the licenseers establishment, testified that,
on January 21 , 1977, the Division agent seized a total of thir-
teen bottles. 4,11 of the bottles bore speed Dourers. The licen-
see received a letter dated. April 25, '1977 from the Division which
referred to seven of the bottles inspected on January 21 , 1977.
This l-etter afforded the lj-censee the opportunity to pay a fine of
$50.00 for each bottle, or a total of $r5O.OO, for the seven bot-
tles that contained foreigrr matter, in lieu of institutj-on of dis-
ciplinary proceedings therein. As a result of this conmunication,
the licensee forwarded its certified check to the Division in the
sum of $r5O.00. Subsequent thereto, the licensee received a no-
tice of the subject charge, dated July 19, 1977, relati.ve to the
other six bottles.

Licensee argued that it was not made aware of al alleged
violation pertaining to the six bottles until after it had received
the letter fron the Division dated April 25, 1977 respecting the
seven bottles for which it had paid the fine. It also urged that
no tanpering uas alleged or proven and that the lowered proof was
due so1e1y to evaporati.on.

In arriving at a deternination herein, f find that no
factual conflict was presented. It is uncontroverted that the
contents of each of the bottles alleEed in the charEe were 1ow in
proof.

In its pertinent part, Rule 27 of Stat e Regrlaticr: No.
20 provides as follows:

li-censee shal1

uerage

have

oI 'Ene Al-corloJ-i.c
alcoho]-ic beverage in any
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can, bottle, flask or sfuailar container
which . . . bears a 1abel which does not
trrlly describe its contents... (emphasis
addeb.)

The underlined portion of the subject rrrl e is clear
and unambiguous. ft renders the mere possession of a container
bearing a label which does not trrrly describe its contents a
violation. Mere possession is malum prohibitum.

An offense which is nalun prohibitum does not require
proof of guilty lceowledge or ti6T,-ffif,h-e statute or regu-
lation clearly so provides.

A licensee ls responsible for any alcoholic beverages
not trrrly labeled for:nd upon his licensed prenises. _ Cedar
Restaurairt & Cafe Co. v. lloclt, 1r5 N.J.L. 155, 159 (SGT-p. Ct.

erein :

We find nothing within the Alcoholic
Beverage Control Act, R.S. 17:1-1 ,
et seq., to indicate an intent that
the holder of a retail consumption
license must have lcaowledge that he
possesses illlcit beverages in order
to make hirn amenable to disciplinary
action. Our courts have consistently
held that such lmowledge is not an
essential ingredient to convictj-on for
possession under statutes similar to
the one under consideration.

Hence, any defense predicated upon a lack of grilty
knowledge ls effectj-ve1y negated without considering the @
fi Aac *haz'anf

I am persuadeCl by the fair prepond.erance of the credible
evidence that the licensee is guilty of the charge, and I so rec-
ommend.

Licensee has no prior adjudicated record. It is, fur-
ther, reconmended that the license be suspended for twenty days.

CONCLUSIONS A}TD ORDER

Vlritten Dccepticns to the Hearerrs Report were filed
by the llcensee,and wri.tten Answers thereto were subnitted on
b-eha1f of the Divison, pursuant to Rule 6 of State Regu.lation
No. 15.
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A total of thirteen bottles were seized by a Div-j.sion agent pursuart to a routine retai-l gauging inspection
at the licenseers premises. The licensee does not contest
that these bottles bore labels not trrrlv descriptive of the
contents thereof. Rather, in its Exceptions, the licensee
argues that the procedure employed by the Division of filing
chdrges as to 6 Lottles ana lermittiirg the paynent of a finE
as to 7 bottles, was unfair and inproper.

It is Dlvision policy and practi.ce to distinguish,
in vi-ofation procedures and extent of penalty, between a1-
coholic beverages which, upon chemical analysis are deteruined
to contain foreign roatter or are evaporated, fron those bottles
rvhich are the subject of tampering r eg., product-to-product
refi11 , watering, or substitution of contents. In the forner
case, a fine nay be accepted, in lieu of license suspension,
assuming the amount of bottles involved is not excessive. Tn
the latter, formal charges are filed against the licensee.

I find no prejudice or unfairness by this procedure
in g'eneral , or as applied to the licensee sub iudice. Nor
do I find the reconir-ended penalty to be exGsliiltrrus, the
licenseers Exceptions as cJ-early without merit.

Having carefully considered the entire record herein,
including the transcript of the testimony, the exhibits and
the Hearerrs Report, I concur in the findings and reconmendations
of the Hearer and adopt then as ny conclusions herein.

Accordingly, it is, on this lth day of June, 1978,

ORDERED that Plenary Retail Consumption License C-3
issued by the Mayor and Council of the Borough of Sayreville
to New Plus Two Corporation, t/a Foxy Lady for prenises Route
J5, Sayreville, be and the sarne is hereby suspended for the
balarce of its term, to wit, Midnight, Friday, Jwte 3O, 1978,
connencing J:OO a.m. Friday, Jirne 16, 1978; and it is further

ORDERED that upon any renewal of the aforesaid 1ic-
ense vrhi ch may be granted for the 1978-79 license teru, said
license be and the same is hereby suspended until- ,:00 a.m.
Thursday, July 6, 1978.

JOSEPH H. LER,NER
DIRECTOR
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2. DISCIPLIMRY PROCEDITiES - PERMITTITiG GAMBLING ON LICENSM
SEPARATE OCCASIONS - IICENSE SUSPENDD FOR 90 DAYS '
In the Matter of DisciPlinarY :
Proceedings against :

:
Ginors Bar & Gri1l , Inc. :
t/a Gino's Bar & Gri11 :

71 East Somerset Street :
Raritan, N.J. 08869 2

:
Holder of P1enary Retail Consunpti-on :
License C-5 issued by the Mayor and :
Council of the Borough of Raritan. :

PAGE 5.

PREMISES ON THREE

CONCLUSIONS
and

ORDER

Daniel C. Soriano, Esq., Attorney for Licensee.
Leonard A. Peduto, Jr., Deputy Attorney General 

'Appearing for Division.

BY T}IE DIRECTOR:

The Hearer has filed the following report herein:

Hearerrs Report

Licensee pleaded ttnot guiltyrr to a charge alleging
that, on April 2O, 27 artd 29, 1977, it allowed-, pernitted and
suff6red gantting upon its li.censed premises tlqgugh the.naking
of bets oi horse-ra-ces, and the presence of writings pertaining
to ganbling activities; in violation of Rule 7 of State Regula-
tion No. 20.

Testifying on behalf of the Division, ABC .A'gent B-re-
counted three vi;its to the licensed premi-ses on April 20, 27
and29, 1977, at which tine he was acbonpanied by ot!i91 ABC agents.
0n eacli of the visits, he nade bets on horse races with one Tony
Moretti, a patron, in the presence of the bartender, Frank-Cicero,
r,vhon th6 ag-ent observed paiticipate with Moretti in a "daily-
doublefl bet.

On the final visit, April 29th, Agent B entered with
narkedrr money and' following the placing of a.bet, called in

1oca1 police bnd nenbers of the County Prosecutor's staff.
Moretti was arested on a Samb1ing charge. The rrnarkedrr noney
was retrieved fron Morettits pocket.

ABC Agent McN corroborated the testimorry of Agent- B,
adding that, he-too placed bets with Moretti. His initial bet
was oi the ri nurnbers 

-aame't, where he selected nunber 147. He dis-
cussed this bet with-the bartender before placing it with Moretti.
On a later occasion' he placed a horse racing bet with Moretti,
the details of which bet he also discussed with the bartender.
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Tony Charles Moretti testified on behalf of the J-i-
censee. He characterized hinself as an unemployed alcoholic.
He adnitted taking noney from the Agents, but denied that.he had
anything to do with betting i11egal1y. His alleged reason for
accepting the bets was that he had no money for drinks and used
the subterfuge of accepting bets from then as a neans of obtaining
fimds for drinking.

The bartender, Frank Ci-cero, professed ignorance of any
betting activlty by Moretti, but did admit that he gave Moretti a
dol1ar to participate in a daily-double race bet. He described
the actj-ve horse betting conversation merely as evincing interest
in the races being held at a nearby track but denied that any
bets were made in consequence of such conversation.

Cj,cerors testimony describing such conversations and its
innocence was restated bv oscar Medina. who is a steadv patron of
the licensee.

In the adjudication of this matter, I am mindful that
we are guided by the basic principle that disciplinary proceedings
agal-nst liquor licensees are civil- in nature and not criminal.
Thus, they require proof of the charge by a preponderance of the
believable evidence onlv. Butler Oak Tavern v. Div. of Alcoholic
Beverage Control , 20 N.J. 373

Since the natter sub .iudice presents essentiallv a
factual issue, and ihe f ai r-andFa s on-able conclusions to- be
draun therefron, the credlbi]-ity of witnesses must be weighed.
Testimony to be'believed nust n-ot only proceed from the m5uths
of credible wltnesses, but must be credible in itself. Tt rust
be such as connon experience and observation of malkind can ap-
prove as probable under the circr.rmstances. Spagnuolo v. Bonnet,
i6 r.,r. 546 (1954); @_@Le, 66 N.J. SuTJ:---fApj:D:5'ffi
1961) .

I have had the opportunity to observe the demeanor of
the wj-tnesses as they testified, and in vi.ew of the conflict in
the testinony, I have carefully evaluated and assayed their tes-
tinony. I am persuaded that the testimony of the ABC Agents is
credible and forthright. Their account of what tralspi-red on the
dates charged herein has the halJ-mark of accuracy and truthfulness.

f find the testinony of Moretti to be completely un-
believable, incredible and alhost preposterous. Although- he ad.-
mitted that the Agents placed bets with him and he took their
noney, he advanced the fantastic explanation that he had no in-
tention to place such bets, but rather, intended to keep the
money for drinking.

Bartender Ciceror s denial-s of the betting activity
which occurred directly in front of hin, and to which he was a
very minor party, is equally incredible. Each agent testified
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to having conversations with the bartender resqectin-g the bets
ifr"v r"rE n.king or had made with Moretti. I find the bartenderrs
aeniaf of the alent's conversations with respect to this betting
activity to be of little weight or credibllity.

There is such an abundance of testimony of repeated acts
of samblinE that lt is inconceivable that such activity could have
occfirrea vrithout the Isrowledge a]td consent of the licenseers em-
plov""s. I, therefore r reieet as unbelievable the testimony of
the'bartend6r and the patrons submitted in defense of the charge'

I find that the charge has been proven by a fair-pre-
Donderance of the credible evidence, indeed, by substantial evi-
hetce. and reconmend that the licensee be found guilty thereof.

The licensee has no prior chargeable record-of suspension
of license. It is, therefore, recornmended that the licelse be sus-

(gof-i.v"^;;. i;;-;;G; h;;;i": -ne 
lidiianara,Dended for ninety (9O) days on the charge hereir

lultetin 2152, Item 5; @$$!g4, B,rlletj-r, 2210, IT,em 5.

CONCLUSIONS AND ORDER

Written Exceptions to the Hearerrs Report were fi.led
the licensee and an answer thereto was submitted on behalf
the Division, pursuant to Rule 6 of State Regulation No. 16.

In its Exceptions, the licensee attributes error to
Hearerts Report in three general categories of findings
recornrnendations .

by
of

the
and

The Hearerrs factual findings that the licensee's
employee had direct Imowledge of garnbling actlvities- on.the
1t-cen-sed premi.ses is amply supported in the record-' by _the cred-
ible testinony and reasonable inferences derived therefron.
l'lhether the licenseets employee was consulted prior to the Div-
ision agentts placing of bets with a patron, Charles Moretti 'is not disposiiive. -It is clear that-the employee-lm9w 9! the
Division agentts wager with Moretti, and that, in fact' the erop -
1oyee, peraonally placed a ltager with Moretti.

Ttre licensee asserts that the ganbling activity was
not established to be illegal Eanbling. The evidence clearly
manifests the acceptan6F-e of wa[ers foi trnumbersn and tthorse
racingrt by Moretti- within the l.icensed prenises. , Th-e agents
were iot his personal friends. l{oretti never left the licensed
prenises to g-o to the racetrack with the bets. Moretti used the
lay-telephon6 within the 'licensed premises, in proximity to the
lllbci.ng of tne wagers by the agent. The licensed ,prernises are
hot an-authorized-"Pick- It" ag6nt. A11 of these factors' P'lus
the nr:merous other indicia in-the record, arnply support a find-
ing of il1ega1 gambling activitY.
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Lastly, the licensee argues that the penalty imposed
is excessive. On three separate occasi,ons, gambling activity
occurred within the licensed premises with the knowledee of
the licensee's employee. The- categorization of the gaiUting
activity as conmercial , for penalty pur?oses, is proper r:nder
these facts. This was not patron-to-patron wagers on pool
table games or tel-evised sports events. Each infraction or
violation constitutes a separate offense. N.J.S.A. 73:1-7O.

Therefore, f reject as whofly without merit, each
Drception set forth by the licensee.

Having carefully considered the entire record herein,
including the transcript of the testj-nony, the exhibits, the
Hearer's Report, the written Exceptions filed thereto by the
licensee and written reply submitted on behalf of the Divisi-on,
I concur in the findings and reconmendations of the Hearer and
adopt then as ny conclusions herein. I sha11 , thus, impose a
suspensi-on of license for (90) ninety days.

Accordingfy, it is, on this '15th day of June, 1978,

ORDERED that Plenary Retail Consumption Llcense C-5
issued by the Mayor and Council of the Borough of Raritan to
1lirzrar c pon e lbi'r 1 Inc., t/a Gino's Bar & Gri1l for premises
33 East Sonerset Street, Raritan, be and the same is hereby
suspended for the bal-ance of its term, to wit, nidnight, Friday,
June J0, 1978, effective 2:OO a.m. Tuesday, June 27, 1978t and
it is further

ORDERED that upon any renewal of the subject license
that may be granted for the 1978-79 license term, said license
be and the same is hereby suspended until 2:00 a.n. Monday,
Septenber 25, 197e.

JOSEPH H. LERNER
DTRECTOR
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3. DISCTPLINARY PROCEEDIT{GS - GAMBLITG PRMITTED ON LICENSD PRE}4ISES - EX PARTE

PROCEEDING - STJBSEQUENI OPPORTUNITY AFFORDSD TICENSEE TO PRXSENT DETENSE -
HOWEVER NO DBENSE WAS IMRPOSED - IICENSE SUSPEIIDED FOR 60 DAYS '

fn the Matter of DisciPlinary
Proceedings against

Patnick, Inc.
t/a Markevrs Taveryl
807-809 Central Avenue
Union City, N.J. O7Oe7

Holder of Plenary Retail Con-
sumption License-C-44, issued by the
Boaid of Cornrnissioners of the City
of Unlon City.

. CNT\TNT TIqTAIIE

. AND

. NRNER

3il;;i' i :' i;il;; ;' i;a : ;' iiil'-;y' i3i' ii"""""".
Leonard A. Pedut6, Jf., Deputy Attorney Genetal, Appearing
for Division.

BY THE DIRSCTOR:

Ihe Hearer has filed the following report herein:

HEARER'S REPORT

The licensee pleaded ttnot guiltyrr to a charge -allegingthat, it a11owed, suffeied and pelmitted ganbling-Ipon its
licensed premisei. on April 25, 25, 27 and 29, 1977i in vio-
lation of-Rules 6'and 7 of State Regulation No. 20.

Ihe natter was set down to be heard on October 19,
!977, after several adjournments, which vere requested by
licerisee's attorney, were granted. Neither the li-censee or
its attorney appeai6d on t[at date, nor-was any conta"l.: bY
telephone oi li:tter, received from the licensee referable to
its ibsence. A phone call to the licenseers attorneyr s -office
di-sclosed that his diary noted the hearing was scheduled to
be held that day.

flre Divlsion noved to present i-ts
It had subpoenaed several county detectives
mony, who were present. TLre hearing-officer
one'hour and ten ninutes after the time set
to conmence.

L

Pau]- Sullivan an l-nvestigator assigned to the
Hudson.County Prosecutor's ganbling squad testified in suppgrt
of the charg6s. Pursuant t6 assignnent he was surveiJ-ling. the
activities 6f one Louis Mastroflno, a convicted gambler r at an
apartment house in Union Clty.

case. ex parre.:,.to present 'Eesl].-
granted the notion

fav' *ha haari ncr
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On April 2I, 1977, at 11:54 a.n.' a green Dodge
arrived at the scene and Mastrofino exited and entered the
apartment house. A motor vehicle search disclosed that the
car was registered to one, John Shaw, Jr.

0n April 22nd, a few minutes before noon, Mastrofino
was observed entering the apartment house. He exi-ted at 2:1O
p.m., and departed in the gieen Dodge. He drove a few blocks,
parked the vehicle, and entered Markeyrs Tavern, the subject
licenseets prenises, located at 809 Central Avenue. He left
the licensed preroises after approximately thirty seconds.

0n April 25th, Mastrofino entered the apartment
hous e at 11:f5 a.m. He departed at 2:3O and was picked up
by Shaw (whose appearance was knor'm to Investigator Sullivan)
in the green Dodge. He was driven to Markeyr s Tavern, where
he stayed for less then one rninute, and departed.

0n April 26t}n, l}:e patterrr was repeated' this tine
using a silver colored Thunderbird, which was also registered
in the name of John Shaw, Jr., the driver.

On April 27th Mastrofj-no was observed entering the
apartnent house at 11:50 a.m. He exited at Iz:1, p.tr!. 49
diove to 7O8 Thirteenth Street and stayed there until 2:27 p.m.

house at a.m. He exited at 12:15 p.n. He

He then departed and arrived at Markeyrs Tavern at 2t38 P.m.
He again stayed for less than one ninute in the licensed prenises.

Investigator Sullivan also described various phone
cal1s roade to telephones installed at 421 Eighth Streetr second
floor rear and 7O8 Thirteenth Street, second floor, which he
felt reasonably established that Mastrofino was visiting or
using the apartments in which said phones were j-nstalled.

It was Sullivanrs expert opinion, and set forth ln
the affidavit leading to a search warrant. thatr Mastrofino
was accepting bets over the telephone at 421- Eighth Street and
taking tirem dt the same tine each day (around 2,1o) to Markeyrs
Tavern, where he turned them over to someone else and de-
parted wlthin one minute of his arrj"val.

SuJ-J-ivan participated in the arrest of Mastrofino
on April 2pth, as he was about to enter an automobile at the
Thirteenth Street location. Seven slips of white paper noting
lottery bets, and one piece noting a horse bet, were found
on hj.s person.

George Su11ivan (George) another investiSator em-
ployed by the Huds on County ganbling squad, testified that
on April 27th, ln the conpany of his superior officerr he en-
tered Markeyrs Tavern at 2:10 p.n. Between 2225 and 7:45
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he observed approximately ten persons enter the tavern and

iliff.-p""t-ifre'bar to-'a-l6catioir where a heavy set nale with
Irii'i":"""pi"a r.":.r,-i.a"ntified as Joseph CapLzzi' sat'
il;;-t;;ia-speat to [i;-";tv bri-eflv aiid tnen walk j-nto the
f.iiiiri".--f[-e'-woufd itay t6ss then-one ninute in the kltchen
;;d-lI;; aepai't tire tavein-innediately, except for one fenale
;ii; 6;; ;;iiile th"-kii;ii;; ordered-6 beer-at the bar and

deoarted after consuming it. None- of them were observed to
be'carryj.ng food as they left the kitcnen'

Mastrofino, whose identity was already lciown to
George, was one of the above-described pe"sons '

In additl-on t'o Capizzi, one Joseph Nardone '. 
a known

aambler wiitr a rristorry-6t-piit vior"tions -in Hudson- county'
fi;:-fr;;"il;ani,--Iite-piinciial stockholder of Patnick' rnc.' .

t/i i,i""t.vis Tavern 5na seirerar unknovm- nales were . 
present in

;it; ;;;;;t attritte the tit" George made his observations'

Marchesani was seen sitting neat Capizzi ' - tle :ti-
censeets principal stockholder also conversed wi'Erl caprzzr 

'
and. enter6d the kitchen area wlth him.

On April 2pth, George and-his superior 
- 
officer--aga in

entered the liiensed premises. Posing as customers, tney_

;;if;a oiher membe""-or tnu squad who were to follow with..
.i;"E"i-u"a search "."rutrt". 

Ai 2,1O p.g. r- the three arresting
;ffi;;.; appeared .na-aAvisea Marchesini ttrat they had a search
;;;;;t roi'trre tavern-ina its patrons' George identified
hlnself as a po]-ice'oiri""" and'toot< part in f,he-search' fn
iiil-;;;" ;;"", -."oiit"t- i""e"tiE"tor ( l'iTov Hurlev ) searched
Marchesani. Amone oirrE;.t[i"["'-ttdy roiu:a what were idenli-
fied as numbers sli;;'-;;d-;-#1iy sh6et' Marchesani was placed
under arrest.

Leroy J. Hurlev, the arrestine 9{fi9er'--l:=-i-ili"din corroborati6n of Georgets testimony. After qualllylng. .

as a law enforcenent-oiii"e" expert iir gambling investigations t

he testified as to iit"-me"tti"g br trre.n6tations upon the slips
and ta11y sheets seized during the rald'

]I
Subsequent to the ex parte hearing, licensee Pe-'

tltioned tfre-Oiiector for peFmiilion to present a defense to
#;-;il;;a;;. -ri'e-oii'";;;"-sd;f;o tne r-equest and set a

date for-presentation of said defense'
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0n the date set, neither the licensee or i-ts attorney
appeared. fnquiry ascertained that the licenseers attorney
was on vacation and his assoclate was engaged elsewhere. The
hearing officer granted the notion to terminate the matter,
nade by the Deputy A,ttorrrey General representing the Division.

IIT
Prelininarily, I obserwe that we are dealing with

a purely disciplinary action; such action is civil in nature
and not-crininal. Iir re Schrieider, 12 N.J. Super. 449 (App.
Div. 1951). Thus, TEFF;6;fnGE-6e supported-by a fair pie-
ponderance of the credible evidence on1y. Butler Oak Tavern.
V. Division of Alcoholic Beverase Control , 20 N.J. 373 11956).

Since the matter sub judice presents a factual sit-
uation, the credibility of witnesses nust be weighed. Evidence,
to be believed, nust not only proceed fron the mouths of
credible wi,tnesses, but rnrs t be credible in itself, and nust
be such as comnon experj.ence and observation of nankind can
approve as probable in the circumstances. SpaAnuolo v. Bonnet,
16'N.r. ,546- (a954); @L&., 66 N.J.-ffi!r:6e?:::r(TFE-
T\i rr 'l O61 )

I have had the opportunity to observe the deneanor
of the Divisi-on's witnesses as they testified and have nade
a careful analysis and evaluation of their testimony.

f have set forth in considerable detail the testi-
mony in the record in order to objectively arrive at a deter-
mination herein, being mindful that the natter was presented
g@..

Ttre testimony of the investigators, relatlve to the
betting activity engaged in by Capizzi and others upon the
licensed premises, on the dates nentioned in the charge, is
factual, clear and credible.

llhile there is no reouirement that the Droscribed
activities be rropen and notoridusrt, I find substairtial cred-
lble evidence which unrnistakably demonstrates that the cor-
porate licenseets nanager knew or should have known of the
existence of such proscrJ-bed activities. fn Mazza v. Cavicchj.a,
28 N.J. Super 2BO 

-(App. Div. rg51), ry3l on oth-er gFounaffi-
N.J. 498, 5O9 (1954), the court held that the knowledge of
the licensee is not necessarv to sustain a conviction of the
charge .

The rule ln question comes cJ.early
within the delegated authority of
the Director as a reasonable reEulation
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in the field of alcoholic beverage
control. The Director has the
power to make the licensee responsible
ior the activities upon the licensed
Premi-ses. In fact, it is difficult
io see how the Division could propelly
maintain discipline in this field if in
each case it had to show lcrowledge by
the li-censee of all the activities
upon the premises. This would leave
tire door bpen to evasion of the A]-coholic
Beverase Liw and the many nrles of the
l:-rect6r promulgated theie under and would
nake the -enforecment of the Law an im-
PossibiJ-itY.

The cases in this Division are legion which hold
that a licensee cannot escape the consequences of the occurrence
oi-i""iae"iJ, sucrr ai hereiirauove related, on the licensed, 

_

;;"il;;;; bv'+iniry closins his eves and ears' 0n the contrarv'
licensees or ther-r agents 5r employees.pus! take a11,ne9g"::ry-

Accordingly, after a careful evaluation and consjder-
ation of the testiioiry adduced herein, and the- 1ega1 .principles
appiicalfe thereto, I- conclude and find that the Division
t55-""i.ti:-iit"a tn6 iruiii ot the charge, and recorumend that
Ifie Uc"nsee be adjudged guilty thereof '

Licensee has no prior chargeable record' '-Il frrther '
recormend that the license be suspended for sixty (bo] days'

Conclusions and Order

No .Exceptions to the Hearer t a-.Report were filed
pursuant to"nui"-6 oi st"t" Regulation No' 16'

Having carefulJ-y considered the entire record herein'
including the transciipl-i,f-testimony, the exhibits and the
ffii.iJi;'J-nJio"i,-j-"o"-cur- in the flnilings and recommendation
of the Hearer and ad;;i- lhem as ny concluslons herein'

arri: re."ott.tle precaiiiott" to piev-ent the improper use of their
Eri'r ^,,,i +r^ " p...oi".- Rrr'll atin 527-. Item l: Re Ehflic;;;ri;;;:---siio;'it1't ".-F;i""i"', eur"tit' 527-, rt'em 3; RS:=PErlich'

Eirir"ti" 14 r..ry}l"ti" \2?7,z
Item 1. ii-t"-i"."i, ffidn the aforesaid
li*iiri"e "ctivitr-e-" ."n !19 licensed^PrgTit::: !3" pgi
ft3T5ii'i.cll'i.'".-n""r.l i;6 N:;:i:-2e,- 3t (sup. ct. Bryl'

1
A,

Accordingly, it is, on this Bth day of June' 1978'
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ORDERED that P1enary Retail Consumption License C-44,
issued by the Board of Conmissioners of the City of Union
City to Patnick, lnc,, l/a Markeyts Tavern for premises 807-
809 Central Avenue, Union City be and the same i.s hereby sus-
pended for the balance of its term, to wit, midnight, Friday'
June ,0, 1978, connencing J:OO a.n. Thursday, June 22, 1978,
and it is further

ORDERED that upon any renewal of the subject license
which rnay be granted for the 1978-79 license term, said 1i-
cense be and the same is hereby suspended until 7:OO a.m. 

'Monday, August 2I, 797a.

JOSEPH H. LERNER
DIRECTOR



BULLETIN 2299

4. DISCTPI,TNARY PROCEEDITGS - CANCELI,ATION
OF ?RANSFER - OTARGE NOI,IE PROSSED.

In the Matter of Disciplinary )
Proceedings against )

PROCEMINGS - PROOF OF
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INADVERTANCE

Arthur L. Zarlde, Individual
And

Lakeland State Bank

32-19 RowLe 23
P.O.Oakridge
West Milford Tovnship, N.J.

07438

Ho1der of Plenary Retail Con-
sunption License C-J4 issued
by the Toi,mship Conrnittee of
the Townshlp of West Milford.

CONCLUSIONS

AND

ORDER

Hunziker, Hunziker & Jones, Esqs., by Robert A Jones, Esq.,
Attorney for Licensees.

BY THE DIRECTOR:

Arthur L. Zande arld Lakel"and State Bank were ordered
to show cause why their current Plenary Retail Consunption Lic-
ense C-r4 should not be suspended, revoked or cancelled, and
declared nul1 and void on the alleged basls that the said license
had been improvidently transferred to them, in violatlon of
N.J.S.A. 53t1-26. The allegation has been contested by the said
parties.

f have exernined the circumstances surrorrnding the said
allegation, and it appears that Plenary Retail Consumption License
C-r4 was transferred to the parties by virtue of a Judgment of
Foreclosure entered Aprll 26-, 1977 by- the Superior Couit of New
Jersey, Chancery Dlvision, Passaic County.

The Court, having reconsidered the natter, determined
that the portion of the subject roortgage which purported to compel
the nortgagor in default to transfer the said license to the mort-
gagee was in violatlon of N.J.S. A. 31:1-26i and, accordingly, on
April 20, 1978, the Court vacated that section of the Judgnent of
Foreclosure which ordered the irnplementatlon of the violative
mortgage provision. Thus, by viitue of the Court's subsequent
Order, the origi-na1 licensee, Anni e Laurie fnn, Inc., recovered
the right to Plenary Retail Consumption License C-r4.

Subsequently, the liti.gants entered into a settlenent
agreenent whereby Arthur L. Zande, Lakeland State Bank, and
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Annie Laurie Inn, fnc. agreed and consented to the transfer of
the license to third parties, Charles and Andrea Nuzzo, or their
assignee. On June 5, 1978, the Court entered a Settfement Order
which embodies the said agreenent.

Having considered the facts and circi.mstances herein,
and satisfied that conoliance with the provisions of N.J.S.A.
33:1-26 has been secur-ed by virtue of directives of the Superior
Court, Chancery Dlvision; and upon good cause shown, T have de-
ternined to enter an Order dismissing the charge preferred by
the Division against Arthur L. Zartde, individual , and Lakeland
State Bank.

Accordingly, it i-s, on thls 14th day of June, 1978,

ORDERED that the charge herein be and the same is
herebv nolfe prossed.

JOSEPH H. LER.NER
DIRECTOR


