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New Jersey 
Court of Errors and Appeals 

10 
Notice of Appeal and Grounds of 

Appeal. 

(.Served August 11, 1927) 

NEW JERSEY SUPREME COURT 

THOMAS R. ROBINSON' 
Plaintiff, 

vs. 
Action at Law 

UNEXCELLED MANUFACTURING 

Co., a corporation, 
Defendant. 

To Joseph H. Edgar, Attorney of Plaintiff: 

20 

TAKE NoTICE that the defendant Unexcelled 30 
1fanufacturing Company, does hereby appeal to 
the New Jersey Court of Errors and Appeals 
from the whole and every part of the final judg-
ment entered in the above entitled cause in favor 
of the-plaintiff and against the defendant for thir-
ty-five hundred ($3500.00) dollars, damages and 
costs of suit; 

AND FURTHER ·TAKE NOTICE that the following 
are the grounds of appeal which are assigned by 40 
the defendant; 
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Notice of Apveal and Grownds of Appeal 

1. Because the learned trial judge erred in 
denying def end.ant's motion to dismiss complaint 
in accordance with the notice annexed to the 
answer ·on the ground that plaintiff's complaint 
did not allege or disclose any cause of action 1 O against the defendant. 

. 2 .. Because the learned trial judge erred in deny-
:ng defendant's motion for a nonsuit on the open-
ing of counsel for the plaintiff for the reason that 
said opening did not set forth any act of negli-
gence on the part of the defendant. 

3. Because the learned judge of the trial court 
erred in denying defendant's motion for a non-

20 suit at the end of plaintiff's case. 

30 

40 

4. Because the New Jersey Supreme Court erred 
in entering the judgment final in favor of the 
plaintiff and against the defendant, Whereas, on 
the entire record judgment should have been 
entered in favor of the defendant. 

Respectfully yours, 

CHARLES E. HENDRICKSON 
' Attorney for Defendant. 
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Complaint. 

SUPR ,EME COURT 

MIDDLESEX COUNTY 

THOMAS R. ROBINSON' 
Plaintiff, 

against 

U NEXCELLED FIREWORKS CoM-
PANY, a New Jersey Corpora-
tion, 

Defendant. 

10 

The plaintiff, Thomas R. Robinson, residing in 20 
the Borough of Highland Park, in the County of 
Middlesex and .State of New Jersey, says: 

FIRST: That on or about the 26th day of June 
19·2fi the plaintiff "\Vas viewing a certain fireworks 
display in the City of Perth Amboy, in the County 
of Middlesex and .State of New Jersey, from a 
location on property owned by the ·State of New 
Jersey situate beneath one of the several arches 
of the Victory Bridge, which is a part of the .State 30 
Highway route spanning the Raritan River 
connecting the City of Perth Amboy with the 
Township of Sayerville in the said County of Mid-
dlesex. 

SECOND: The fireworks display consisted of 
what are commonly known as rockets, set pieces, 
aerial bombs and other types of fireworks : which 
are commonly used in fireworks displays . 

40 
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Complaint 

THIRD:· That the defendant manufactured the 
fireworks that were -used in the display. 

FouRTH: The defendant supplied the fireworks 
that were used in the said display. 

FIFTH: The defendant through its. agent or 
agents, whose name or names are unknown to the 
plaintiff set off the fireworks display. 

SIXTH: The defendant through its agent or 
agents, whose name or names .are unknown to the 
~laintiff, erect~d certain bases made of metal pip-
ing to be used 1n connection with a certain powder 
or other explosive charges for the propelling of 

~O aerial bombs into the air, the said bases to remain 
in a fixed position in the ground following the 
explosion of the said propelling charge and the 
said aerial bombs going up in the air to a posi-
tion where they might explode and provide a 
display in a harmless and ·safe manner. 

SEVENTH: The defendant was negligent in that 
it manufactured an aerial bomb which was . defec-
tive in that it exploded pren1aturely and forced 
one of the metal bases consisting of a piece of 

30 · · p1p1ng through the air which should have 
remained fixed in the ground, which said piping 
struck the plaintiff with great force and violence. 

ErGHTH: The _ defendant was negligent, in that 
it supplied an aerial bomb which was defective 
in that it exploded pren1aturely and forced one of 
the metal bases , consisting of a piece of piping 
through the air, which should have remained fixed 

4 0 
i~ the_ ground, which said piping ·struck the plain-
tiff with great force and violence. 

\., 
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Complaint 

NINTH: The defendant was negligent in that its 
agent or agents ignited the explosive materi~l 
used as a propelling charge for aerial bombs 1n 
such a careless and negligent manner as to propel 
through the air a certain metal piping used as a 10 
base which -should have remained fixed in the 
ground and which metal piping on being propelled· 
through the · air struck the plaintiff with great 
force and violence. 

TENTH: The defendant was negligent in that 
one or more of the said bases _were erected in a 
careles ·s and negligent manner by the defendant's 
agent or agents and as a result one of the sa~d 
bases · was blown from the ground through the air 2 o 
and struck the plaintiff with great force and vio-
lence. 

ELEVENTH: The plaintiff was lawfully present 
under the arch of the aforesaid Victory Bridge in 
a position that rendered the plaintiff safe. from 
falling objects, which are normally sent up 1n the 
air in connection with the ord1nary display of fire-
works and was at a point far removed from the 
place where the said fireworks were being set off. 3 0 
The piping which ·struck the plaintiff was 
propelled in such a negligent manner as to _fly 
through the air on an axis nearly parallel with 
the ground and which flew under the arch of the 
said bridge whe•re it struck the plaintiff. 

TwELFTH: The plaintiff received a severe blow 
and was greatly hurt, cut, wounded, bruised and 
injured. His head and face cut and scarred and 
his left eye was seriously injured, which scars 40 
and injuries are of a permanent and lasting 
nature. 
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Complaint 

THIRTEENTH: The plaintiff was not guilty of 
negligence that in any way contributed to his 
aforesaid injuries. 

FouRTEENTH: The said plaintiff by reason of 
1 o said injuries lost a great quantity of blood, and 

became and was sick, sore, and disordered, and 
has suffered from the results of said injuries ever 
since that time. 

FIFTEENTH : The hat and clothing of the said 
plaintiff were damaged and the plaintiff has suf-
fered a pecuniary loss as a result thereof. 

SIXTEENTH : By reason of said injuries s:aid 

20 plaintiff has suffered and undergone great pain 
and torment, both of body and mind, and still 
suffers therefrom. 

SEVENTEENTH: By reason of said injuries said 
plaintiff was forced and obliged to pay out a 
large sum of ,money for medicines, hospital 
expenses and doctor's bills . in endeavoring to be 
healed and cured of his . injuries received as afore-
said. 

:3 0 EIGHTEENTH : By reason of the injuries so 
received by the plaintiff as aforesaid, he has been 
hindered and prevented from carrying on and 
transacting ·his necessary affairs and business 
most of the time from the date of said injuries 
to the present date. 

NINETEENTH: Plaintiff demands against the 
defendant, The Unexcelled Fireworks , Company, 
Tvventy Thousand (20,000) Dollars. 

40 JOSEPI-I H. EDGAR, 
Atto rney for Plaintiff. 
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Answer. 

NEW JERSEY SUPREME COURT 

MIDDLESEX CouNT 

THOMAS R. ROBINSON' 
Plaintiff, 

vs. Action at Law 

U NEXCELLED MANUFACTURING 
CoMPANY, !Ne., 

Defendant. 

The answer of the defendant, a corporation of 
New y ork erroneously impleaded as U nexcelled 
Fireworks' Company, a New Jersey Corporation, 
having an office and place of business at #22 
Park Place, New York, and duly authorized to 
transact business in the State of New Jersey, to 
the complaint of the plaintiff says: 

10 

20 

FIRST DEFENSE 3 o 

The defendant alleges that plaintiff's com-
plaint does not .allege or disclose any cause 
of action against this · defendant, and the 
defendant hereby and herein sets up and 
raises the objection that the plaintiff does not 
allege or disclose any cause of action against this 
defendant. 

40 
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Answ 'er 

.SECOND DEFENSE 

The defendant is not guilty of the negligence 
charged in the complaint. 

THIRD DEFENSE 

The defendant violated no duty which it owed 
to the plaintiff. 

FIFTH DEFENSE 

~he agents of the defendant violated no duty 
20 which they owed to the plaintiff. 

SIXTH DEFENSE 

~ef:ndant has no knowledge whether or not 
plaintiff was viewing the fireworks display 
~t _the place and on the date • m•entioned 
in his c~mplaint; it admits that there was a fire-
work~ d1s~lay there to be viewed as part of the 
e~erc1ses :n connection with the opening of said 

3 O victory bndge to the use of the public by the State 
of New Jersey; that the fireworks display was of 
the t?rpes commonly used in fireworks displays; 
that I~ manuf~ctured and supplied the fireworks ; 
used in the display; that its ao-ents set off th 
~reworks; it d~nies that it erect:d any metal pip~ 
ing to be used in_ connection with a certain powder 
or ?ther expl_os1ve charge for the :propelling of 
aerial bombs into the air. that i't . ·t . , · , or 1 s servants 

40 were in any way negligent in the manufacture of 

9 

Answ er 

any bomb or in providing or handling any contri-
vance for the purpose of firing said bomb or 
display or any part or feature thereof, or in the, 
ignition thereof, and says that it is in the ,business , 
of presenting fireworks displays ·, both in the man-
ufacture and firing thereof; that its business is lO 
a lawful one; that it made thi_s display at the 
request of and under contract with Victory 
Memorial Bridge Celebration Committee of 
Perth Amboy, New Jersey, in cooperation with 
The American Legion and Veterans of F 'oreign 
Wars, at a place designated by the public author-
ities, where this defendant was to set up and make 
said display; that the types of fireworks , used 
were those called for by its said contract, and 20 
such as are •Commonly used for such displays and 
purposes, and were contracted for because they 
explode and produce the effects desired in such 
a dis ·play for the purpose , aforesaid; that the 
explosive force is necessary to produce the result 
and that explosive force is well known to the pub-
lic and that is the reason such displays are • 
provided and the reason why so many thousands 
of people attend and seek to see such display s, 
and plaintiff well knew the same and that was the 30 
reason he was present to see the sa,me; it says 
that it was the duty of the plaintiff to keep at such 
distance therefrom as to be, safe from any results 
of the explosive nature of the types of fireworks 
used on the occasion in question; it says · it has no 
knowledg ·e whether plaintiff was injured in the 
n1anner alleged or not, but says , that if he were, 
it was the fault of his own negligence. It denies 

40 

.. 
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Answer 

that plaintiff was forced and obliged to pay out 
a large surn of money for medicines, hospital 
expenses and doctors bills; it further says that it 
was ~ot guilty of negligence that in any way 

10 
contributed to any injury the plaintiff may have 
reeeived. 

CHARLES E. HENDRICKSON ' Attorney for Defendant. 

To Joseph H. Edgar, Esq., Attorney for Plaintiff 
and Thomas R. Robinson, Plavntiff: 

Take notice that before or at the trial of the 
above action, I shall move to strike out the 

20 complaint filed herein, on the- ground that it 
discloses no cause of action against the plaintiff. 

Respectfully yours, 

CHARLES E. HENDRICKSON ' Attorney foT Defendant. 

(Replication duly filed.) 

30 

40 
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Testimony. 

NEW JERSEY SUPREME COURT 

MIDDLESEX CouNTY Crr.:curT 

April Terrn 1927 

THOMAS R. ROBINSON' 
vs. 

UNEXCELLED MANUFACTURING 
CoMPANY, a co.rporatioµ. 

10 

Transcript of stenographer's notes of evidence 
in the above entitled caus ·e, taken before HoN. 20 
PETER F. DALY, Circuit Court Judge, and a Jury, 
at the Middlesex County Court House, in the City 
of New Brunswick, New Jersey, on the eighteenth 
day of April, 19127, at 2 :35 p. m . 

Appearances : 
RussELL E. WATSON, Esq., JosEPH H. EDGAR, 

Esq., Attorneys · for the · Plaintiff. 
CHARLES E. HENDERICKSON, Esq., Attorney for 30 

the Defendant. 

A jury being empaneled and found satisfac-
tory, they were sworn. 

Mr. Watson: In the complaint the defendant is 
mis-named, . and the answer sets up the -correct 
name. 

Mr. Hendrickson: The answer is the -correct 40 
name. 
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Testimony 

Mr. Watson: May we stipulate · that the sum-
mons and complaint be amended accordingly, that 
the defendant's name be Unexcelled Manufactur-
ing Company 1, 

Mr. Hendrickson: As it is ·set forth in the an-
10 swer, U nexcelled Manufacturing Company, Incor-

porated. 
Mr. Edgar opens the case for the plaintiff. 
Mr. Hendrickson: I would like to have a little 

better opening in the matter of what this defec-
tive manufacture consisted · of. Otherwise I 
would .like to make a motion for a nonsuit. If 
that is, all the plaintiff says he will give· me, I will 
make my motion now. There is no allegation in 

20 the complaint, or no allegation in the opening, of 
what the negligence is, that is a necessary fea-
ture for us. to defend. I will_ make my motion: 

I move to dismiss the complaint, in accordance 
with the notice annexed to the answer, on the 
ground that the plaintiff's co,mplaint does not al-
lege or disclose any cause of action against the 
defendant. 

And a second motion for nonsuit on the opening 

30 
of counsel in that it does not S•et forth the alleged 
negligence that we are to meet. If I may, I sub-
mit to your Honor a trial brief and memorandum 
of law in the matter. 

The complaint sets forth in the first para.graph 
that on the twenty -sixth day of June the plaintiff 
was viewing certain fireworks display in the City 
of Perth Amboy, County of Middlesex and State 
·Of New J eresy, from a location on property owned 
·by the State of New Jersey, situated beneath one 

4 0 of the several arches of the Victory Bridge, which 
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Testim ,en.y 

is part of the state • highway route s:panning the 
Raritan River, connecting the City of Perth Am-
boy with the Township of .Sayreville. 

This is an allegation that the plaintiff was there 
voluntarily as a spectator to see this . display of 
fireworks; that he was there of his own accord. lO 

The second allegation is that the fireworks dis-
play consisted of what are commonly known as, 
rockets, set pieces, aerial bombs and other types 
of firewo.rks which are commonly used in fire-
works . display. · That is, that the plaintiff kno-,vs 
what fireworks display is, and that these were no 
different. 

The third allegation that the defendant manu-
factured the fireworks and supplied the fireworks. 20 

And a fifth paragraph. 
Then comes: the allegation that the defendant 

set off the fireworks. 
Then in the sixth, the defendant through its 

agents, whose name or names are unknown to the 
plaintiff, erected certain bases made of metal pip-
ing to be used in connection with certain powder 
or other explosive charges for the propelling of 
aerial bombs . into the air, said bases to remai n 30 
in a fixed position in the ground following the ex-,, 
plosion of the propelling charge, and the said 
aerial bombs going up into the air in a position 
where they might explode, and made the display 
in a harmless and safe manner. That is the 
knowledge of the plaintiff of what this display and 
exhibition was. that he went to see·. Then in the 
seventh paragraph the plaintiff avers that the de-
fendant was negligent in that it manufactured an 
aerial bon1b which was defective, in that it ex- 4o 
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Testi1n,ony 

ploded prematurely-that is the language that is 
important in this motion-and forced one of the 
metal bases, consisting of a piece of pipin,g, 
through the air, which should have remained fixed 
in the ground, which said piping struck the plain-

IO tiff with great force and violence. 
The eighth paragraph states that the defend-

ant was negligent in that it supplied an aerial 
bomb which was defective. The same allegation. 
That it exploded prematurely and forced one of 
the metal bases •, consisting of a piece of piping, 
through the air, which should have remained fixed 
in the ground, which said piping struck the plain-
tiff with great force and violence. 

2 0 The Court : That is repetition. 

30 

Mr. Hendrickson: l\!Iy application is that there 
is no allegation in the complaint setting forth 
what the negligence is. There is nothing in the 
complaint except the fact that this bomb exploded. 
Of course it exploded. 

Then the, ninth, the defendant was negligent in 
that its agent or agents ignited the exploding ma-
terial used as a propelling charge for aerial 
bombs in such a careless and negligent manner as 
to propel through the air a certain metal piping 
used as a base-, which should have remained fixed 
in the ground, and which metal piping, on being 
propelled through the air, struck the plaintiff with 
great force and violence. 

That is a repetition of the same allegation. 
There is nothing in it except the fact of this ex-
plosion. 

Then the same language again in the tenth, the 
40 defendant was negligent in that one or more of the 

15 

Testi1n.ony 

said bases were erected in a careless and negli-
gent manner, and by the defendant's agent, and 
as, a result one of said bases was blown from the 
ground through the air and struck the plaintiff 
with great force and violence. 10 

Now, there is nothing in the complaint except 
the fact of the explosion, as the basis of this ac-
tion. 

The Court: There is more than that. Take the 
seventh, the defendant was negligent in that it 
manufactured an aerial bomb which was defec-
tive in that it exploded prematurely. There is a 
specific charge that the reason why the plaintiff 
was struck was because an aerial bomb was de-
fectively manufactured, which defective manufac- 20 

ture caused a premature explosio .n. The point 
being that if there was-not a premature explosion, 
this piping would not have been sent through the 
air in the way in which it was. 

Mr. Hendrickson: If there had not been any ex-
plosion, then the piping would not have been 
thrown through the air, but my point is that all 
it a,mounts . to is an allegation that there was an 
e·xplosion; and I call your Honor's attention to 30 
two cases that are so exactly in point that I 
thouO'ht I ouo-ht to call your attention to them be-. o b 

fore we proceeded with the case. 
In the eleventh paragraph plaintiff alleges that 

he was lawfully present under the arch of the 
aforesaid Victory Bridge in a position that ren-
dered the plaintiff safe from falling objects-; that 
is further proo.f that the plaintiff himself knew 
that there was some risk connected with a fire-
·works display; so that his . going there - voluntar- 4o 
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ily is emphasized by the fact that he knew that 
there was some risk, and if there was some risk, 
and he voluntarily aecepted that risk, then the 
defendant could not be re·sponsible; which were 
normally sent up in the air in connection with the 

1 O ordinary display of fireworks, and was at a point 
far removed from the place where the fireworks 
were being set off. The · object which struck the 
plaintiff was propelled in such a manner as . to fly 
through the air on an axis nearly parallel with 
the ground. That is conjecture but, of course, 
that may be correct. It is a matter of proof. 

The two cases in this country that I have found 
are so identically -on all fours with this cas•e at 

20 bar, as I diagnose the pleadings, I want to call 
them to the Court's attention. The first is Scan-
lon v. W edger, 156 Mass., page 462. That is: a 
case on appeal in the Supreme Judicial Court of 
Massachusetts. That was an action at to-rt for 
personal injuries occasioned to the plaintiff by 
the , explosion of a mortar used in a display of 
fireworks September 27, 1888. The facts were 
apparently absolutely identical with the ones· set 
forth in the complaint here. The plaintiffs ap-

3 o parently were present at the display of fireworks 
as voluntary spectators, an~ were of ordinary in-
telligence. No fact is stated in the report to show 
the contrary, nor has any suggestion to that ef-
fect been made in the argument. The plaintiffs 
have not rested their claims at all upon the ground 
that they were merely trave1lers upon the ·high-
way, or that they were unaware of the natural 
risk of the display. The bombs or shells were 

4 0 to be thrown from mortars into the air, it being 
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Te stim.onry 

intended that they should explode in the air and 
display colored lights, a common form of fire-
works such as has lon,g been in use. Under this 
state of things it must be considered that the 
plaintiffs were content to abide the chance of 10 
personal injury, not caused by negligence, and 
that it is immaterial whether there was or was , 
not a valid license for the display. If an ordi-
nary traveller upon the highway had been injured, 
different reasons would be applicable; and the 
Massachusetts court cites our New Jersey case 
of Jones vs. 1Sutton, that was in Jersey City where 
fireworks were shot off in front of a political 
meeting and a party passing up the street was in-
jured. But a voluntary spectator who is present 20 

merely for the purpose of witnes.sing the display 
must be held to consent, and he suffers no legal 
wrono- if accidentally injured, without negligence 
on th~ part of anyone. The point was raised in 
that case that there was no license. He takes 
the risk. 

There is another cas-e in Indiana, Conrad vs. 
Chauve, 931 Indiana, page 476. It follows the 
Massachusetts case, or it is: cited in the Massa- 30 
chusetts case, I think. ( Citing case.) 

The point I make is that the general rule- that 
goes through all cases of explosives, and in most 
other cases of tort, that the explosion itself, or the 
fact its elf is: not proof of negligence, and I say 
that the plaintiff should plead and put the de-
fendant on its notice to know what is the nature 
of the negligence on which they base their claim; 
that ,ve have a r'ight to know what we did not do 
that we should have done, or what we did that we 4 O 
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should not have done, and have some notice of it. 
If we had improper employees to fire them off, 
inexperienced men, or used improper appliances 
to discharge such a bomb into the air, those are 
things that I say should be alleged in the com-

1 O plaint, so that the defendant would have notice of 
what the negligence is. But, in this case we have 
nothing here except the fact that the bomb itself 
exploded; and explosions have occurred on other 
occasions, and I have in the court two instances 
that I ,vas able to find. Sometimes we knew that 
shells have exploded in the cannon on board our 
battleships and people are hurt. There is not any 
way that you can tell what a particular bomb or 

20 shell is going to do, except by firing it; and these 
particular shells are used all ove·r the country 
everywhere, and as• the plaintiff alle,ges in his 
complaint, they are a very common form of fire-
works. While of course everybody is sorry that 
the plaintiff should be injured or harmed, never-
theless, without proof of negligence, there is no 
claim of liability against this defendant for this 
particular injury. The plaintiffs have had plenty 
of time by notice on the complaint, they have go made no amendment whatever to their complaint, 
and in their opening here today they give us no 
further information and, therefore, I submit we 
are entitled to have the complaint dismissed and 
the - action nonsui ted. 

Mr. ,¥atson: May it please • the Court, if the 
defendant expects the plaintiff, in proving negli-
gence, to prove that there were six ounces of 
powder in this particular bomb that exploded, in-

4 I ; stead of two, or that the fuse was a foot long 
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instead of ten inches, or that the man who ap-
plied the match, or whatever was used in lighting 
it, did so a minute or two befor e he should, or that 
the mortar from which the bomb was expelled was 
one-quarter of an inch thick, whereas it should 10 
have been an inch thick, that the plaintiff cannot 
do. We ·submit to the Court that it is not neces -
:Sary for the plaintiff to do anything of that kind. 

If the opening may be amplified just a little it 
will be shown- · the defendant admits • in his an-
sweT that it was conducting a display of fire-
works which it manufactured, and which were · set 
off by its a.gents. The plaintiff was standing un-
der an arch of the bridge. The allusion in the 
-complaint to the fact that he was so standing that 20 

he was shielded from objects falling from the air, 
was. to rebut any inference · that there might be 
that this: projectile had gone up into the air sev-
eral hundred of feet and then fallen upon him. 
His, po.sition was such that he could have been 
struck only by some proje ,ctile which came from 
a point near to the earth. The· evidence will show 
that these aerial bombs were being expelled from 
metal mortars; that they were · thrown a gr eat 30 
height into the air, where they exploded, giving 
off a great variety of lights and colors. Shortly 
before this young man was injured there was an 
explosion which was not high up in the air, the 
witne ·sses . will say, but which ,vas : from a point 
near the earth; one or two witnesses who were 
standing near Mr. Ro bins on heard smnething 
shoot throua-h the air, as they put it. The young 

b • 
man fell to the ground stricken unconscious. This 
piece of stee1, which was warm, the witness ·es will 40 
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s:ay, was found near him, and it was pass,ed from 
hand to hand by two or three people. Now, that 
chain of cause and effect, W•e submit shows there, 
as alleged in the complain-tr in paragraph eight, 
that the bomb was defective in that it ex:ploded 
prematurely, the fact that there was an explosion 
near the earth, the fact that this projectile did 
not come from up in the air, but came on an axis 
nearly parallel to the ground; or that as alleged 
to the ninth paragraph, I think it is, the propell:-
ing charge that was used was of an improper kind 
and was carelessly and neglig,ently used. If noth-
ing more, it is clearly within the line of New Jer-
sey cases laying down the res ipsa loquitur doc-

O trine, the hanging electric light wire, the bursting 
steam pipe, there are several of them. Here is 
an agency being operated by the defendant en-
tirely within his control, and the case is within 
the doctrine of those, if nothing more. 

These two cases to which counsel has r,ef erred, 
as he has read the excerpts from them, it seems, 
to me bear upon unlicensed exhibitions, and the 
assumption of the risk by a voluntary spectator. 

30 
We do not dispute the doctrine of those cases. 
We do not care ·whether you were licensed or un-
licensed. 

:Mr. Hendrickson: The license question does not 
. come up in this case. 

Mr. Watson: I-le went there as a voluntary 
spectator. But we say _ that this opening is suf-
ficient to show a premature explosion, and that a 
premature explosion in itself raises . a presump-
tion of negligence which put the d€fendant to his 

40 defense. 
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Mr. Hendrickson: Those cases say that is not 
so; that the explosion itself is an ordinary acci-
dent that happens in connection with such a dis-
play, and if such a thing does happen, and you are 
a voluntary spectator there, there is no liability 
of the defendant. lO 

Mr. Watson: Just at random, from title "Ex-
plo.sions,'' 25 Corpus Juris, page 2'05, in one of 
the notes (quoting). 

Mr. Hendrickson: The case which Mr. "V-tT atson 
cites, of course, starch does not ordinarily ex-
plode. Fireworks are made to explode. That is 
why people go to see them. People know what 
the nature of them is. And the two cases are ex-
actly in point. The thing that happened in Mas- 2 0 
sachusetts was that the shell exploded prema-
turely in the mortar, that is all there was to it. 

The Court: I do not know that our state would 
make any such holding as that. I feel that a 
manufacturer of fireworks is under the duty of 
using such degree of care as the nature of the 
product would reasonably require, in the manu-
facture of :fireworks. 

There is a charge here, repeated several tim.esJ 30 that the reason why this bomb prematurely ex-
ploded ,vas because the fireworks were defective. 
Take even the Massachusetts, it says that an on-
looker must expect such explO'sions of fireworks 
as are not caused by negligenee, and as I under-
stand the New Jersey cases, if there wasi negli-
gence in the proper manufacture of fireworks, or 
negligence in the proper setting off of the fire-
works, and another· is injured from such negli-
gence, the defendant is responsible. 40 
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There are two distinct char,ges of negligence in 
this complaint, and while the word negligent, and 
negligently, is not repeated so often as you find 
ordinarily in these complaints, and particularly as 
to one paragraph, where I would suggest that the 

1 O word ''negligently'' be put in, it makes two dis-
tinct charges of negligence. It says that this ex-
plosion was an explosion that was due to defec-
tive manufacture of the fireworks. And the other 
distinct charge is that these bombs or othe ·r fire-
works which an onlooker had the reasonable right 
to ,expect would ,go vertically up in the air, and 
that all he shq_uld do, as a matter of prudence, 
would he to protect himself from the falling em-

20 bers of the burnt out fireworks, burnt out while 
they were in the air, yet although he did do that 
in this: •case, that negligently, instead of setting 
off one of those pieces of fireworks so that it 
would go ve-rtically up in the air, they set it so 
that it was almost parallel to the ground. There 
are the two distinct charges in the complaint; and 
as far as the lack of a detailed opening, Mr. Wat-
son has brought out those two elaborations in 

3 0 
about the same manner as I have in my explana-
tion. 

I would suggest that in paragraph eleven: "The 
plaintiff was lawfully present under the arch of 
the aforesaid Victory Bridge in a position that 
rendered the plaintiff safe from falling objects 
which are normally sent up in the air in connec-
tion with the ordinary display of fireworks, and 
was at a point far removed from the place where 
the_ said fireworks were being ·set off, the piping 

40 whieh struck the plaintiff was propelled in such 
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a negligent manner"-the word "negligent,,,_, 
'' as to fly through the air on an axis nearly par-
allel with the ground, and which fle-w under the 
arch of the said bridge, where it struck the plain-
tiff, instead of being arranged to fly vertically in 
the air." Put the word "negligently" in there 1 O 
sornewhere so that they may know. 

Mr. Hendrickson: We would like an obj.ection 
to the amendment in that regard. 

The Court: Yes. Do you want it OT don't you 1 
Mr. Watson: Yes, we do want it. I respect-

fully ask leave of the Court to amend the com-
plaint by inserting the word "negligent.'' 

The Court: That amendment is objected to. 
· 20 The objection is overruled and the amendment rs· 

allowed. 
Mr. Hendrickson: Prays exception. 
The Court : Yes, certainly. 
The motion to strike out the complaint, and 

the motion for a nonsuit are both denied and 
you may have an exception as to each. 

Mr. Hendrickson: I pray an exception. 
The Court: Certainly. , 
:Mr. Hendrickson opens the case for the defend- 30 

ant. 

THOMAS R. ROBINSON, the plaintiff, being 
duly sworn according to law, on his oath, saith: 

Direct- ,examination by Mr. Watson: 
Q. Mr. Robinson, where do you livef A. ·2·26 

Lincoln Avenue, Highland Park. 
Q. How old are- you? A. Twenty-three. 
Q·. Are you ·single or married? A. Single. 40 
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Q. Where did you live last June? A. 2.26 Lin-
coln Avenue. 

Q. Lincoln Avenue, Highland Park, the same 
place you live now? A. Yes, sir. 

Q. Did you go to the Victory Bridge . celebra-
1 O tion at Perth Amboy on the night of June 24 last f 

A. Yes. 
Q. How did you go? A. I went in Mrs. Hol-

man's car. 
Q. Who were in the car with you? A. Mrs. 

Holman, Edna Holman, Mr. and Miss Roberts., 
and Clifford Holman. 

Q. Mr. and Miss who? A. Roberts. 
Q. What time did you .get to Perth &nboy? A. 

20 I should judge around seven-thirty or eight 
o'clock. 

Q. When did the fireworks display begin? A. 
I believe it was around eight-thirty or nine. I 
know it was late. 

Q. Where were you when the fireworks display 
began? A. Underneath the Victory Bridge. 

Q·. Where was the- fireworks display with refer-
ence to the bridge and the water, the Raritan 

30 River? A. I should say about two hundred and 
fifty feet in front of it. 

Q. Was it on the down-stream side of the bridge 
or the uptsream side,? A. The down-stream 
side. 

Q. Where were you standing? A. I was stand-
ing alongside of the Buick car of Mrs. Holman's. 

Q. With reference to the bridge where were 
you? A. About ten f e-et under it. 

Q. This bridge is in arches, is it not 1 A. Yes, 
40 SH. 

.. 
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Q. When you say under it you mean you were. 
under one of the arches? A. I ,vas under one of 
the arches. I don't remember which one it was. 

Q. About how far from the water, from the 
river were you? A. I don't remember. 10 

Q. Was your car under the arch also? A. Yes, 
sir; about ten feet under. 

Q. And where were you standing? A. Right 
alongside of the· back door of the automobile. 

Q. Right or left? A. On the right side. 
Q. Who were you standing with, if anyone? 

A. I was alone. 
Q. Were you there when the firevvorks display 

began? A. Yes, sir. 
Q. What did you do after the, fireworks display 20 

began? · A. Just stayed there underneath the 
arch. 

Q. What happened to you, Mr. Robinson? A. 
I was hit ,vith this obstacle and taken to the hos-
pital and that is all I know. 

Q. You were hit by what? A. By that piece of 
metal. 

Q. Did you see it? A. No, I didn't. 
Q. Just tell us: what you saw? Now, tell us 30 

again what happened to you? A. I was hit by 
something and taken to the hospital and that is 
all I remember. 

Q. Did you lose consciousness or not? A. Yes, 
sir, I did. 

Q. Where were you when you lost conscious-
ness? A. Underneath the bridge by th8 car. 

Q. And where were you when you regained 
consciousness? A. In ,somebody's automobile. 

Q. Had you gotten to the hospital yet? A. NO·. 
40 



10 

20 

25 

Thomas R. Robinsonr-Direct 

Q. You regained consciousness before you were 
taken to the hospital? A. Yes, sir. 

Q. How long after the fireworks display began 
was it that you were struck? A. It was right 
after the set pieces had been set off. 

Q. Well, was that ten minutes or an hour or 
two hours 1 A. I should say about an hour. 

Q. Had there been an aerial bombs set off? A. 
Yes, quite a few. 

Q. About how many? A. That is hard to say. 
Q. Well, just as nearly as you can recall. A. 

I should say about fifteen. 
Q. How high in the air did they explode, if you 

can tell? A. I can't tell that. 
Q. Well, can you tell with reference to that 

eounty building? A. No. They were pn~tty 
high. I should judge three or four hundred feet. 

Q. When you regained consciousness you were 
taken to the hospital? A. Yes, sir. 

Q. What was your condition? A. My face was 
cut, my eye was cut, my teeth, two teeth were out, 
and several were broken. 

Q. What about your jaw if anything1 · A. My 
jaw was hurt and swelled up. 

Q. How long were you in the hospital 1 A. Two 
,veeks. 

Q. What hospital were you in? A. Perth Am-
boy City Hospital. 

Q. Who treated you while you were there 1 A. 
Dr. Slobodien. 

Q. Then whe,re did you go after that? A. I 
can1e home and was home about three days, and 
the folks took me up to my cousin's farm near 

4 L Buffa.lo 1 
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Q. How long did you stay there? A. Seven or 
·eight days. 

Q. Then where did you go ? li. I came back 
home. 

Q. \Vhat kind o.f treat ,ment did you have • to have 10 
as a result of Jhis . accident 1· A. I had to have 
several stitches taken in my face and my head. 

Q. Whereabouts in your face, l\1r. Robinson 1 
A. From my head here right down to here, and 
then a couple of stitches up here .(indicating). 

Mr. Watson: The witness first indicates 
fro •m a point on the left side of his fore-
head to his chin, and secondly points to a 
place on the left upper half of his head. 20 
Is that right, Mr. Hendrickson? 

1\1 r. Hendrickson: Yes. 

Q. Who did that1 A. Dr. Smith at the Perth 
Amboy City Hospital. 

Q. Did you have , any dental treatment as the 
result of this accident 1 A. Yes, sir. I have been 
going about every two or three Saturdays since 
that date. 

Q. For what? A. Having the fillings replaced , 30 
and having a plate made for the teeth that are 
out. And I have , several more teeth to be fin-
ished yet. 

Q·. Who is your dentist 1 A. Dr. Iredell. 
Q. 0£ this cityf A. Yes, sir. 
Q. What about your eye? A. My •eye about 

fifty per cent normal now. 
Q. Which eye is it? · A. :My left. 
Q. Did you have to wear glasse ,s: before the ac-

cident? A. No, sir. 40 
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Q. Before the accident, Mr. Robinson, did you 
have any difficulty with your speech? A. No, sir. 

Q. Do you have difficulty now? A. Yes. 
Q. Always, or part of the tiime, or how often? 

A. Always. 
1 O Q. Did you suffer pain as the result of these in-

30 

40 

• • 6l A Junes . . Yes. 
Q. Do you have any - pain now? A. In ex-

treme weather my scars affect me. 
Q. Where were you employed before the ac-

cident? A. A. International Motor Company of 
this city. 

Q. What kind of work did you do? A. Ledger 
work. 

Q. Bookkeeper 1 A. Yes, sir. 
Q. Where are you employed now? A. At the 

International Motor Company. 
Q. How long were you out of employment? A. 

Six weeks. 
Q. What was your salary? A. 1$2:2 per week. 
Q. What was your hospital bill? A. F,irst 

week I believe was $36.75 and the second week 
was $40. 

Q. $76.75 altogether? A. Yes, sir. 
Q. Did you pay it? A. Yes, sir. 
Q. I hand you these bills for refreshing your 

recollection, medical bills; will you tell us what 
they are and whether you paid them 1 Look at 
those and tell us whether you paid th~,m, and if 
so to whom and how much. A. Paid $50 to Dr. 
Benjamin Slobodien of Perth Amboy for treat-
ment while I was at the hospital. Then we have 
the hospital bills. 

Q. You have told us about those? A. Yes. 
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Then we have one here of Dr. Fritts of Bingham-
ton, New York, who dressed my eye on the way 
up. 

Q. How much was that~ , A. That was only 
two dollars. Then we have another one from 
Dr. Davis that I paid in New York for twelve 
dollars, which was paid. Then we have one from 
Dr. R. A. Edson, an eye specialist of Buffalo of 
ten dollars, which was paid. Then we have the 
bill for my glasses from the Avenue Optical Shop, 
Buffalo and that was paid, eleven dollars. ' . Q. What about Dr. Iredell's bill for the dentis-
try 1 A. That has not come in as, yet. 

10 

Q. Are there any other ,bills that you have not 
received as yet? A. No, sir. 20 

Q. Wha.t about your clothing? Was your cloth-
ing destroyed or damaged? A. I have a suit that 
was all blood stained and it had to be washed and 
it is too small. My hat, I had a good Stetson hat 
and that thing went right through the top here 
and put a big slit in it. · 

Q. Is this the hat that you were wearing? A. 
Yes, sir. 

Q. What was its condition just before you were 30 
struck? A. It was perfect, practically new. 

Q. And this cut in the hat was made by the ac-
cident? A. Yes, sir. 

Mr. Watson: We offer the hat in ·evi-
dence, Mr. Hendrickson. 

Mr. Hendrickson: I have no objection. 
(Hat entered in evidence and marked 

Exhibit P-1.) 
40 
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. Q. How long had you had the suit 1 A. About 
six or seven months. 

Mr. Watson: We offer the bills 1n evi-
dence. 

The Court: Any objection? · 
Mr. Hendrickson: No, sir. 
The Court: They are admitted. 
(Bill of Dr. B. F . .Slobodien amounting to 

$50 entered in evidence and marked Ex-
hibit P-2 .. ) 

(Bill. of Perth Amboy City Hospital 
amounting to $3.6.75· entered in evidence 
.and marked Exhibit P-3.) 

(Bill. of Perth Amboy City Hospital 
amounting to $40 entered in e·vidence and 
marked Exhibit P-4.) 

(Bill of Dr. Andrew S. Fritts amounting 
to two dollars entered in evidence and 
marked Exhibit P-5.) 

(Bill of Dr .. Edson amounting to $10 en• 
- tered_ in ·evidence and marked Exhibit P-6.) 

~Bill of Avenue Optical Shop entered .in 
evidence and marked Exhibit P-7.) 

CROSS-EXfMINA .TION by Mr. Hendrickson: 
Q. Mr. Robinson, it was rainino- at this time 

't • b ' wasn 1t? A. Yes, sir. 
· Q: eren 't you under the bridge to keep outof 

th~ rain 1 A. Well, our car was parked under the 
bridge and we naturally stayed there. 

· Q. "! ou ~i~n 't think yourself anything about 
anything hitting· you did you~ A No · , • . , sir. 

r!O Q. ?f ~ourse you didn't know what hit y.ou 
after 1t. hit you, did you? A. No, sir. 
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Q. How did you get this 1 the-ory of the thing 
coming in a low trajectory to you and hitting you 1 
A. How did we get it? 

Q. How do you ,get that idea that this thing 
came to you like that and hit you 1 A. Why, be-
cause it left a streak along the top •of Miss Hol-

10 

man's automobile -where it came through. 
Q. Well, the way it went through, or hit, would 

like it came do,vn from above, wouldn't it 1 A. 
Not necessarily. 

· Q. This is the front end of the hat, isn't it 1 A. 
Yes, sir. 

Q. That exactly fits over your head where . it 
came down and made the mark 1 A. Yes. 

· Q. Mr. Robinson, I show you some photographs 20 
of the Perth Amboy bridge; can you recognize 
the,rn by looking at the photographs 1 A. I recog-
nize the bridge but I don't exactly recognize the 
arch we were under. 

Q. Do you recognize that as a picture of the 
bridge 1 A. Where is the bridge? 

Q. In there (indicating). A. Yes, now I do. 
_ Q. Do you reco,gnize that picturef A. No, sir, 

I don't. It was dark when we w·ere there. 
Q. You are not familiar with the locality1 A.: SO 

No, sir. 
Q. Three pictures that I show you of the bridge 

shows the arches that you mention, do they -not1 
· A.Yes. 

Q. Now, can you tell us under which arch you 
were 1 A. I believe that the next ar:ch~I be-
lieve there is one arch that had a railroad track 
going through it, and I believe we .were under the 

-. next arch.. -. ;j.10 
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Q. That would have been the third arch over 
then from this ,end, the railroad tracks going 
through there? A. Yes., sir. 

Q. That picture, do you recognize that? A. 
No, I can't say I do. 

IO Q. Don't you recognize that a,buttment that 
comes down there? A. No, I don't. 

Q. Is not that the abuttment that comes down? 
A. Yes. 

Mr. Hendrickson: I ask to have these 
five pictures marked for identification for 
me at this time. 

(Photograph maDked D-1 for identifica-
tion.) 

20 (Photograph marked D-2' for identifica-
tion.) 

(Photograph marked D-3 for identifica-
tion.) 

(Photograph marked D-4 for identifica-
tion.) 

(Photograph marked D-·5 for identifica-
tion.) 

Q. When you were struck, Mr. Ro bins on, you 
30 were not underneath the bridge, were you f, A. 

Yes, I was. 
Q. How far under the , bridge? A. About ten 

feet under. 
Q. How high up in the air did the.se bombs go 

that you were looking at? A. They went pretty 
high. 

Q. What? A. They went very high but I. 
couldn't say exactly how high. 

40 Q. Two or three hundred feet? · A. I imagine 
that is how far up they went. Around that. 
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Q. That was a new bridge, wasn't it? A. Yes, 
SU. 

Q. And this was the opening day, wasn't it, the 
dedication of it? A. Yes, sir. 

Q. How did you hear of this fireworks disp~ay? 10 
A. M::y friend Clifford Holman asked me 1f I 
would go along with him. . . 

Q. Who told you about it? A. My friend Clif-
ford Holman. 

Q. You had seen :fireworks displays before? A. 
Yes. 

Q. You went there to see one because you 
thought it was a good one, did you? A. I went 
along to see the :fireworks, and as company for 

20 Clifford. 
Q. And as company for Clifford? A. Yes, sir. 
Q. You are working at the same job now that 

you worked at before you were hurt? A. Yes, 
sir. 

Q. You remember meeting me in your attor-
ney's office last December or January? A. Yes, 
SU. 

Q. Do you remember we arranged at that time 
with you and your attorney that you would go 3o 
down and see a doctor that I selected in New 
Brunswick to examine your injuries? A. Ye.s, 
sir. 

Q. Why didn't you go? 

:Mr. Watson: I object to that. 
Mr. I-Iendrickson: If your Honor 

please-
The Court: I will allow it. 
i1r. Watson: What do you charge, viola- 4 0 

tion of agreement? 
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A. I had been going to Dr. Sullivan for my ex-
aminations and I went to-him. 

Q. Well, you promised to go there and allow a 
doctor for me to look at your injuries, didn't you, 
in Mr. Edgar's office1 A. Yes, but Mr. Edgar is 

1 O my attorney. 
Q. What do you mean, he advised you not to 

go, after I went up 1 A. Yes, sir. 
Q. What1 

The Court: He said yes, sir. 

Q. You knew why I wanted you to go down 
~here, didn't you, to find out how serious these 
injuries were 1 A. Yes, but Dr. 'Sullivan kno-ws. 

20 Q. Was anybody els,e hurt with you that night f 

ao 

A. No, sir. 
Q. Wasn't your friend's car injured1 A. The 

car was injured, the top of the car. 
Q. Weren't you standing with your foot on the 

running board of that car 1 A. I believe I was. 
Q. And didn't the thing that hit you con1e down 

through the top of that car and break through the 
top of the car1 A. No, sir. The thing that came 
up the top of the car, and where the car come to 
sort of a point, it couldn't go- up that way so it 
went right on through and went through the iron 
pipe alongside of the top. 

Q. Something went through the top of the car, 
didn't it 1 A. Yes, sir. 

Q. Was that the thing that hit you f A. Yes, 
Slf. 

Q. So that it did come down from above, didn't 
it 1 A. Yes, sir; it must have. 

4 IJ Q. This thing couldn't have come out of the air 
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on a straight line, could it 1 It had to come down 
fr om above, didn't it 1 A. vVell, it came on sort 
of a level at the top of the car. 

Q,. That is only your guess, but the fact is that 
it came first through the top of the car-

The Court: Your statement that is only 
his guess is stricken out. 

Mr. Watson: Besides that is what the 
question calls for, a guess. He -can state 
the facts. How does he know 1 

The Court: He is asked now if he saw 
which way it came. 

10 

Q. Vlhatever hit you came down first through 
the top of the car 1 A. Yes, sir. 2 0 

Q. And through your hat and then hit you 
on the left-hand side of the face 1 A. Yes, sir. 

Q. How 1nany people were there in front of 
you at that display1 A. There were thousands 
in front of us. 

Q. Thousands of people~ A. Yes. 
Q. And many of them were between you and 

the place where ·we fired the fireworiks off 1 A. 
Yes, sir. 30 

Q. How far away were they shooting those · fire-
works~ A. I should say about two hundred feet. 

RE-DIRE ·CT-EXAMINATION by Mr. Wat-
son: 

Q. You were standing where ·with reference to 
your automobile~ · A. I wa& standing exactly 
alongside of the back door. 

Q. What kind of ca.r was this 1 A. It was a 
Buick seven-passenger touring car. 40 
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Q. To the right side of the car 1, A. yes. 
Q. Where was the front of the car with refer-

ence to the edge of the arch~ A. About-the 
front of the car must have been about ten feet 
under the arch. 

Q. The front of the car was ten feet under the 
arch 1 A. Yes, sir. 

. Q. Did you say you had your foot on the run-
ning ?oard of the car 1 A. I believe I did because 
that is the way I usually stand. 

Q. By the rear door 1 A. Yes, sir. 
Q. Was the top up or down 1 A. Up. 
Q. What part of the top was dama o·ed o.? A 

20 
The part right over the door and the b;ace. that 
holds the framework, the iron framework 

Q. The front door or the back door 1 A. B k 

30 

door. a0 

By the Court: 
Q. Was the rear part of the car farther f the . rom open air, or the front 1 A. The rear part of 

the car was farther. 
Q .. Was more under the arch than the front, is 

that it 1 A. Yes, sir. 

By Mr. Watson: 
Q. Did you ever have any trouble with your 

eyes bef~re 1 you said you never wore glas .ses 1' 
A. No, sir. 

Q. Do you have any trouble with your ·eyes 
now1 A. Yes. 

Q. What trouble do you have o.? A In d. 
Q 

y . . . rea ing. 
. ou were asked why you went there. D. d 

you rea~ anything in the newspapers of this fir~-
40 works display1 A. No, sir. 
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Q. vVhat is the deformation at the left side of 
your lip~ A. It is sewed in here, my lip was 
split apart right there. 

Q. The lower lip~ A. Yes, sir. And· it is 
sewed inside here. 

Q. Where was it split, in the middle1 A. lO 

Right where that scar is . 
Q. In the middle 1 A. Yes, sir. 
Q. And the scar on the outside extends from 

your lip all the way to your chin~ A. Yes, sir. 
Q. Was it cut through all the way~ A. Yes, 

. 
SU. 

Q. Is there a deformation here at the left side 
of the mouth~ A. No, sir. Right here. 

Q. Yes. A. Yes, there is slight. 
20 

Q. Looks like a little ball there~ A. Yes. 
Q. Did you have that before the accident 1 A. 

N . o, sir. 
Q. You w·ere asked about being examined by 

the defendant's doctor~ A. Yes, sir. 
Q

1
• Did you have s0111e personal reason for not 

wanting to go to see the doctor who was named~ 
A. No, sir. In fa.ct I would go to see him. 

Q. You are willing to go~ A. Yes, sir. 

RE-CROSS-EXAMINATION by Mr. Hen-
drickson: 

Q. You speak about something inside of your 
mouth. Your counsel asked you about something 
inside of your mouth. What is that 1 A. It is 
sewed. 

Q. vVhat is thatt A. It is where they had 
stitches. All svvelled up. · 

Q. You have a sister, haven't you, works down 
in the hank 1 A. Yes, sir. 

30 

40 
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Q . .She has a sort · of impediment of speech the 
same as you have, has she not f A. Not that I re-
call. 

Q. What1 A. Not that I recall. 

10 Q. Now, you are talking ·better now. You have , 
no trouble in talking have you 1 A. No trouble in 
talking but people don't understand me. 

20 

30 

Q. There were a number of other automobiles 1 
a~l around you there, were there not 1 A. Yes, 
s1r. 

Q. In back of you or in front of you 1· A. In 
back of us. - · -

Q. You were the front automobile 1 · A. Yes, 
SU. 

Q·. Were the people in the other automobiles 
looking at the fireworks 1 A. Yes, sir. 

Q. ·They could not see, could they, underneath 
the bridge 1· A. I couldn't say that. ,, 

Q. Could you see the bombs up in the air from 
your position by the rear door of the automobile 1 
A. I could see some of them. 

Mr. Hendrickson : That is all. 
Mr. Watson: That is all. 

JOSEPH ,¥ ATAHA, a witness produced on 
behalf of the plaintiff, being duly sworn accord-
ing to law, on his oath, saith: 

Direct-examination by Mr. Watson: 
Q. Mr. W ataha, where do you live 1 A. 212 

Sheridan Street, Perth Amboy. 
40 Q. Did you attend the Victory Bridge celeb~a-

tion 1 A. Yes, sir . . 
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Q. On the night of June 24, 19'261 A. Yes, s~r. 
Q. Where w·ere you during the fireworks dis-

play1 A. \Vhy, I was a·bout on the edge of the · 
arch. 

Q. Which arch 1 A. Second arch from in shore 
out. 

Q. Second arch from where 1 A. From _in 
shore to the water edge. 

Q. Is there a railroad track runs through ~ne 
of these arches 1 A. Yes, sir; through the thud 
arch. 

Q. You were in the second 1 A. Y-es, sir. 

lo 

· Q·. Do you kgow Mr. Ro bins on the plain tiff who 
was · just on the stand 1 . A. Yes, sir; I seen him 
there. 20 

Q. Did you see him there that night 1 A. Yes, 
· sir. 

Q. What arch was he under 1 A. · H·e was in the 
second arch. 

Q. Same one you were under1 A. Yes, sir .. 
Q. Did you see anything happen to Mr. Robin-

son 1 A. Well, I seen him after he was struck. 

Mr. Hendrickson: I ·would like the Court 
to ask counsel not to lead in any way. 30 

The Court: He asked him if he saw any-
thing happen. ·. That is not leading. 

Q. What was going on 1 A. W el~, the ~re-
works-the bombs was going in the air, -and · Just 
at that bomb, why, one whizzes by us :~nd first 
thin,g that man was down. 

Q. Ho-w do you know it whizzed ·by .-:you 1 _ A. 
Well, I could feel the whistle, or · hear .the _whistle 
of it, like a draft, a hot draft. i. 4Q 



40 

Joseph W ataha-Direct 

Q. Where was this hot draft and whistle? A. 
Well, it seemed that it come from the air. 

Q. How near you was it? A. Well, do you 
mean the fireworks? 

Q. No, this hot draft and whistle? A. Oh, I 
1 O couldn't just exactly-I don't say how far but I 

imagine, I say about ten feet ahead of Mr.-what-
ever his name is. 

Q. You were standing in front of him? A. 
Yes, .sir. 

Q. Where was he? A. Why, he was at the 
rear door of his car. 

Q. And where was his car with reference to 
the edge of the arch? A. Oh, I imagine the front 

20 of his ear must have been about even with the 
edge of the arch. 

Q. And where was the back of his car? A. Oh, 
about, well, whatever length that the car is, I 
don't know how long the back is, that n1uch under 
the arch. 

Q. And you were standing in front of the car? 
A. No; I was right by his front wheel, about. 

Q. This whiz and draft that you felt, was it 

30 
above you or below you or beside you or where? ' 
A. Well, it seemed that it was just a concus.sion 
right around us there. It s·eemed as thoug·h it 
come from the works you could see, of course, 
you could see the flash, you know, that the bomb 
didn't go off right. 

Q,. Where did you see that flash? A. Why, 
right ahead of us from where they ··were shooting 
them there. · 

Q. Where they ·were shooting the fireworks f 
40 A. Yes, sir. 
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Q. And how far ahead of you was that? A. 
Oh, I imagine 150 feet. 

Q. How s.oon after you saw this flash and heard 
that concussion did you feel this whiz and draft? 
A. Well, I don't say-it wasn't many seconds. 

Q. Right away? A. Yes, sir. 
Q. What happened to Robinson? A. W·ell, the 

first I know that he was down and two or three 
men was near him already at that time. 

Q. vVhat became of him? Did you help pick 
him up 1 A. No, sir; I did not. I picked up the 
piece of steel. 

Q. Where did you find the piece of steel f' A. 

10 

Right alongside of him. Just where they picked 
20 

him up from. 
Q. Well, how near to him? ' A. Oh, I would say 

right alongside of his side it must have been. 
Q,. What was the shape of this piece ·of st.ee_H 

A. Well, I imagine it was round, one end of it, 
and one was a "V" shape, son1ething like that 
(indicating), where it was spread open. · 

Q. Could you tell what it had been a pa_rt of, 
or what it had con1e from? A. Well, I was Just-
I couldn't just say, but it seemed it was a round 30 
piece, I imagine about six inches in diameter, and 
about eighteen inches long, and the bottom part 
of it was a claw spread open. 

Q. As if it had been flattened out_? A. Yes, 
sir• a.s if it was flattened out and spht open. 
· Q. How n1uch did it weigh about? Oh, I 
imagine about twenty to twenty-five pounds. 

Q. Did you notice anything peculiar about it? 
A. No, I did not. 

Q. When you picked it up? · A. No. All I 4 o 
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thought it had a kind of a round top on it, it 
looked to me like big six-inch sewer pipe. 

Q. Did you notice anything about its tempera-
turef A. Well, it was warm, luke warm. 

1 o Mr. Hendrickson: One minute. I object 
pleas-e. I ask counsel not to lead the wit-
ness. Several times you sugge -st an idea. 

The Court : That was. leading. Go on. 

Q. vVha t did you do with this piece of steel f A. 
Why, I give it to a fellow by the name of Yepson 
to give• to the man that got hit with it, because it 
just damaged my mudguard and I thought it was 
no need to me. 

20 Q. How thick was this piece of steel 1 A. Oh, I 
imagine one-half inch, or five-eighths. 

Q. Do you know this Mr. Yepson f A. No, I 
know him by sight, yes. 

Q·. You handed it to Yepson f A. Yes, sir. 
Q. Is he here todayf A. No, sir. 
Q. Do you know where he is f A. No, sir. Last 

I hear he was sick. That is all. 
Q. Did you see :Mr. Y epson here last term of 

court when this case was up before f A. Yes, sir; 3 o but I didn't talk to him. 
Q. What happened to the car that Robinson was 

standing by f, A. Why, when I looked I -see the 
right side of their hood was tore open by the rear 
door. 

Q. Do you mean the cover 1 A. Yes, sir; the 
cover was tore off. It seemed so that the iron was 
bent. 

Q. What do you mean, what iron f A. The pipe 
4 <; running through, you know, the rim around the 

hood. 
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Q. What kind of a car was this 1 A. It was a 
Buick touring. 

Q. You mean the rim was bent f A. yes, it 
seemed so to me. What holds the top up, the 
frame around. . fl h 10 

Q. How high above the ground w_as this as 
that you saw 1 A. Oh, I don't think it was .-I be-
lieve• it was right on the grou nd _ 

Q. I don't think I asked you how long the_ fire-
works display had been in progress when this oc-
curred f A. No, sir. 

Q. How long had you been there 1 A. For how 
long I been there 1 Well, I was there from about 
eight o'clock. . . u 20 

Q. About what tin1e did this occur, do yo 
know~· A. I couldn't tell. It must have been 
pretty -clos·e to ten. . h · 

Q. How many people were there watching t is 
display1 A. Oh, I imagine about, well, four or 
five thousand. 

1 
A well 

Q How many were in front of you-' · ' 
· h b quite a few I couldn't just say. MuSt ave een 

hundred. . 
Q. Betwe ·en you~ A. Yes, ·SU. 30 

M Watson: I neglected to ask Dr. Sul-
r. . h d Mr livan the amount of his c arges, an . 

Hendrickson has kindly ·consented that the 
t . '$15 and that that be entered on amoun is , . . 

the record as if he had tes~ified to it. 
Mr. Hendrickson: That i~ correct. 
Mr. Watson: Cross-examine. 

Adjourned until tomorrow, 
April 19, 19·27, at 10 :00 a. m. 

Tuesday, 40 
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Q. You had the iron then last October f A. No, 
SU. 

Q. Why did you tell him you had it f A. I said 
I had hold of it, but I didn't have the iron. That 
night, the night of the accident. 

· 1 O Q. Who did you make this report to, Mr. Ed-
gar, or to the man who was hurt, Mr. Robinson 1 
A. Why, Mr. Edgar. 

Q. How did you come to find Mr. Edgar f A. 
Why, I got a subpoena. 

Q. How did Mr. Edgar know about you? A. 
Why, he found me by my license plate. 

Q. When did you get this subpoena to court f 
A. I think it was last January. 

20 Q L • ast term of court? A. Yes, sir. ·First 

30 

term. 
Q. That is last January or Decemberf A. I 

think it was either N ovemher or January, either 
one of them two. I didn't know when it was. 

Q. How did he know your license plate? A. 
That don't know, because my car was right 
alongside of his, that is all I know. 

Q. Did you help carry Mr. Robinson into his 
car? A. No, sir. 

Q. Who did? A. I couldn't tell you. It was 
too dark to see. 

Q. You didn't see Robinson before he was hit °l 
A. Yes, sir. · 

Q. You . said ye,sterday that you imagined he 
was standing by the door of his car? A. Why I 
seen him in the car and out of the car. I seen him 
there in daylight for one solid hour. 

40 
y Q. '~aw him before he got out of the car? A. 

-es, ,sir. 
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Q. Saw him at the time he was by the car? A. 
Yes, sir. 

Q. You were standing out in front of his car? 
A. Right on the side of his front wheel car. Of 
course in one hour, you know, you can be all over. 

Q. Do you know whether Mr. Yepson still has 1 O 
this iron? · A. No, ,sir, that I don't know. 

Mr. Hendrickson: That is all. 

RE-DIRECT-EXAMINATION by Mr. Wat-
son: 

Q. Where did yo.u say you lived in Perth Am~ 
boy f A. 212 Sheridan A venue. 

Q. How long have you lived there? A. About 20 
ten years. 

Q. Where are you employed? A. By Wittberg 
& Son. 

Q. Did you ever se,e Mr. Robinson before that 
night? A. No, sir. 

Q·. Did you ever see ~1r. Edgar before this , case 
came up? A. No, sir. 

Q. Or have anything to do with him? A. No, . sir. 
Q. H.ow long after Robinson was hurt was it 30 

that you picked up this piece of steeH A. Oh, I 
don't think it was but a few seconds. Just right 
as soon as they took him up. 

Q. How long after that was it that you gave 
it to Yepson ?· A. I don't think it was but a few 
seconds. I give it right to him to send with the 
man in the car. 

Q·. How long have you known Yepson by sight? 
A. Oh, I guess I know him for the last fifteen 4 0 
years. 
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Q. Where does he live 1 A. That I couldn't 
tell you. 

Q. Do you know whether he lives on Smith 
Street1 A. No, sir. 

10 
Q. Do you know where he works 1 A. Why, I 

know he works for the New York Telephone Com-
pany. 

Q. How long has he worked for that company1 
A. Well, as long as I remember. 

Q. I show you this bridge picture marked for 
identification, two of them, these two that I show 
you are numbered D-4 and D-5 for identification· ' now look at D-4, does that correctly illustrate the 
so-called arches of the , bridge 1 A. Yes, sir. 

20 Q·. D-5, does that also correctly illustrate the · 

30 

40 

so-called arches of the bridge 1 A. Y·es, sir. 
Q. What kind of a roof is there to the,se arches 1 

A. Why, it is kind of a little-it is a crown on 
them. 

Q. What is it made of 1· A. Concrete. 
Q. Is it solid or open 1 A. Well, the piers 1s 

open, but the top is solid. 
Q. The roof 1 A. Y·es, sir. 

• 
Mr. Watson: Do you want to offer these 

in evidence now, Mr. Hendrickson, so the-
jury can see them 1 We offer the Defend-
ant's Exhibits ,marked for identification 
D-1, D-2, D-3, D-4, and D-5. 

The Court: Have you any objection to 
that1 

Mr. I-Iendrickson: No objection. You 
might have him identify that picture and 
then have them all in. It is from the 

49 

Joseph TiV ataha-Re-direct 

bridge looking towards the place where the 
fireworks were fired. 

Q. Do you know whether that shows the land 
looking from the bridg ·e towards the place where 
the fireworks were discharged 1 Do• you recog- 10 
nize it 1 A. Yes, sir, I recognize it. 

Q. Does it correctly portray the lay of the land 
there? A. Yes, sir. There is the Pa.rdee Steel 
vVorks, I can see that. 

Q. YR as that looking out from under the arch 
where you sat? A. Yes, sir . 

. Q. That is the way the country looks? A. Yes, 
sir. I could almost see myself there. 

Q. Down in the extreme right-hand corner is 
somethino- that looks like a piece of rail. Is that 

20 
0 • • 

the railroad track? A. It looks like 1t. 
Q. You are not sure? A. No, sir, I am not 

sure. 
11:r. Watson: "\Ve offer that in evidence 

also. 
( Photograph entered in evidence and 

mar ,ked Exhibit D-6.) 
(Photograph heretofore marked D-1 for 

identification entered in evidence and 30 
marked Exhibit D-1.) 

(Photograph heretofore marked D-2 for 
identification entered in evidence and 
marked Exhibit D-2.) 

(Photograph heretofore marked D-3 for 
identification entered in evidence and 
marked Exhibit D-3.) 

(Photograph heretofore marked D-4 for 
identification · entered in evidence and 
marked Exhibit D-4.) 

4 
o 
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(Photograph heretofore marked D-5 for 
identification •entered in evidence and 
marked Exhibit D-5.) 

Q. Can you show the point on the picture of 
1 o the place about where those fireworks were · dis-

played 1 A. I couldn't go by the feet, but I get 
pretty near it. 

Q. It was right in that field in front there 1 A. 
Yes, sir. 

Q. And about 150 feet as you testified yester-
d~y1 A. Y·es, sir; that is what I thought, the 
big ones. Of course the edge of it was closer. 

Q. You paced it off, did you, to get that dis-
20 tance exactly1 · A. No, sir, I did not. I could al-

most guess it. . I wouldn't pace it off. · 

LAURA WATAHA, a witness produced on be-
half of the plaintiff, being duly sw.orn according 
to law, on her oath, saith: 

Direct-exa ,mination by Mr. Watson: 
30 Q. Mrs. Wataha, are you the , wife of Mr. J ·o--

seph W ataha the next to the last witness oz A 
Yes, sir. · · 

Q. Do you live with him at 212 ,Sheridan Street, 
Perth Amboy, New Jersey1 · A. Yes, sir. 

Q. How long have you lived in Perth Ahboyf 
A. All my life. 
. Q. Did you attend the Victory Bridge celebra-

tion th~ night of June 24, 19'26,1 A. Yes, sir. 
4 o Q. Did you see Mr. Robinson there that night f 

A. I did. 
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Q. Where were you standing1 A. I was in the 
car at the time. 

Q·. Where was your car~ A. It was right be-
hind the Robinson-where Robinson was. 

Q. Did you see the car that he came in 1 A. 10 
Yes, sir. 

Q. Where was that car with reference to your 
carl 1 A. Why, I should say the front wheel was 
right by their ,back wheel. 

Q. Where was their car with reference to the 
front of the arch of the bridge 1 A. It was-their 
front wheel was right under the front of the arch. 

Q. How far away was the fireworks . display1 
A. W,ell, I am not a judge of distance but it was 
very near to me. 

Q. Was the car in which Robinson was, was the 
front of the car or the back of the Robinson car 
towards the fireworks display~ A. The front of 
the car was towards the fireworks. 

Q. Did you _see Mr. Robinson 1 A. I seen him 
in the car. 

Q. Did you see him outside of the car1 A. No, 

20 

I did not. 
Q. Did anything happen while you were there 0

? 30 
A. Just at the accident there, I was standing out-
side and I felt the draft and I knew there was 
:something wrong, I heard a crash, I left the chil-
dren in the car so I rushed back to the children, I 
thought probably they were hurt in the car, and 
I seen Mr. Robinson laying on the ground . 

Q. Where was this draft that you felt t A. 
Seemed to be directly over my head. 

Q. Where were you standing, A. I was stand-
ing just outside of the arch; 4 0 
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Q·. You heard a crash? A. Yes, sir. 
Q. ,Vhere was the crash? A. Seemed to be be-

hind me. 
Q. What did you do then? · A. I turned to go, 

back to the children. 
Q. Was any damage done? A. Why, just the 

front fender of the car had two nicks in it, but I 
didn't see it at the time. 

Q. The front fender of your car had two nicks? 
A. Yes, sir. 

Q. Was any damage done to the car in ·which 
Robinson was or had -been? A. The roof in the 
back was ripped there. 

Q. Where was Robinson? A. He '"~as laying 
2 0 dovvn at the ground by the car, in between ours 

and his. 
Q. What part of his car was he lying near? A. 

He see-med to be about in the middle of his car. 
Q. What was the distance between your car and 

their car? A. I couldn't say in feet. It must 
have been about that wide (indicating). 

1\1:r. Watson: The witness measures-
The Court: About three feet. 

30 Mr. vVatson: About three feet. 

Q. What was done with Mr. R.obinson? A. 
Why, they took him in a car, they carried him 
away. 

Q. vVhen you saw him lying on the ground was 
he conscious or unconscious? A. He was uncon-
scious. 

Q. vVas he injured that you could see? A. I 
didn't see. 

-i O Q. Did you look at him? A. I just gave a 
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hasty glance at him. I thought he was dead at 
the time. He was very white. . 

Q. Did you see any evidence of any inJury at 
all 1 A. No, sir; I didn't look. 

Q. Where was his hat, did you see iti A. I 10 
didn't see it. 

Q. you went to your car to take care of the 
children 1 A. Yes, sir. . 

Q. Where did you first see Robinson that night 1 
A. I seen him sitting in the car. 

Q. Was his car there when you got there, or 
did his car come after you got there-1 A. I am 
not sure but I think he came after, because we 
were very -early. 

Mr. w atson: Cross-examine. 

CROSS-EXAMNIATION by Mr. Hendrickso_n: 
Q. I understand you were there before Ro~ill& 

son can1e the Robinson car ca.me1 A. Yes, sir. 
Q. Did' I understand co~rectly that your car 

was behind his 1 A. Yes, sir. 
Q. It was alongside of him 1· A. Our front 

20 

wheel was just about where his : rear wheel was. 
Q. You had to get out of your car then to see 30 

the fireworks 1 A. I did, sir. 
Q. Did the Robinsons see the fireworks from 

th · in A Well he must have seen some of eir car·~ . , 
them because he was ahead of our car. He was 
directly right in front of the arch where he oould 

see out. a h d Q·. How far did you go out into the crow_ a ea 
of their car1 A. vVell, first off we went and sat 
on the bank where all the rest of the people were 40 
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sitting, but the fire ·brands kept falling down, and 
I was- afraid I would catch fire· from them so I 
moved a couple of times until finally I got by th; 
arch. 

Q. You came back then 1 A. I came back by 
1 O the front of the arch. 

Q. Where your husband was 1 A. Yes, sir. 
Q. Did the car Mr. Robinson was in pull in 

ahead of you when it arrived there 1 A. I guess 
it must have because he was the first car to the 
front. 

Q. But you were in that position first yourself 11 

A. No. We was on the other side. The arch 
there is room for two cars. · 

20 Q. I mean you had arrived at that place befoTe 
their car1 A. Yes, sir. But we back out. 

Q. So that he pulled ahead of you in order to 
,be in front of you 11 A. We l;>ack out again when 
w·e first oome in. We was in the front and then 
we backed out and another car come in front of 
ours and then we backed in again. There was a 
car ahead of our car, and then Robinson's car was 
on the side a little ahead. 

Q. You mean you pulled out towards the :fire-
30 k wor s 1 A. No. We backed out away from the 

40 

fireworks and then another car come in ahead of 
ours, and then we went in again. We was the sec-
ond car from the front. 

Q. Was there any car between your car and 
Robins ·on's car1 A. No. There was only ·roon1 
for two cars in the arch. 

Q. There was great crowd there I suppose 1 A. 
There was. 

Mr. Hendrickson: That is all. 
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CLIFFORD HOLMAN, a witness produced on 
behalf of the · plaintiff, being duly sworn accord-
ing to la:w, on his oath, saith: 

Direct-examination by Mr. Watson: 
6l A. 306 lO Q. Mr. Holman, where do you live. 

North Third Avenue, Highland Park. . 
Q. How long have you lived in Highland Park 1 

A. Twenty-one years. 
Q. Is that how old you are 1 A. Yes .. 
Q. Are you a friend of Thomas - Robinson, the 

plaintiff 1, A. Yes. . . 
Q. Did he go with you to the Victor~ Bridge 

celebration on June 24, 192'61 A. He did. 
Q,. How did you go 1· A. By car. 
Q. Whose car 1 A. My sister's. 
Q. Who drove the car 1 A. I did. . 
Q. Who went wtih you 1 A. W ~11, my sister, 

my aunt and uncle, and Mr. Robinson and my 
mother. . OJ 

Q. When you got there what did you do• 

20 

Where did you got A. Well, we· f ou_nd we could 
get down underneath the arch and view the fire-
works from there and still be under cover, so 30 
I put the car under there. 

Q. Do you know what arch of the bridge you 
were under 1 A. The second arch. 

Q. Second from what 1· A. F 'rom the land. 
Q. Do you know how many arches you were 

from the water1 A. I couldn't say that. Three 
or four. . 

Q. Which way was. the fire-works display, in 
front of you or in back of you 1 A. It was off to 
the east on the left-hand side, you might say, fa.c- 40 

. 1ng. 
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Q. Was it on an open space in front of the 
bridge 1 A. Yes, there was a field there. 

Q. See if you recognize it from these pictures; 
I show you D-3 and D-4; do they look like the 
bridge 1 A. Yes. 

1 O Q. Does D-6 look like the land in front of the 
bridge where tl3:e fireworks display was 1 A. Yes, 
that is it. 

20 

Q. What time did you get there 1 A. Oh, I 
should say half-past eight or something like that. 

Q. At nightf A. Yes. 
Q. Where was your car with reference to the 

front of the arch that you were under1 A. Oh, 
I should say it was ten feet back under. 

Q. What part of your car was ten feet back un-
der 1 A. The front bumper, the front of the car. 

Q. Were there any other cars there in that 
arch 1 A. Yes. 

Q. How many others 1· A. Well, I know there 
was one off to the left and another one off to the 
right, and the Wataha car was back beside my 
rear right fender. 

Q. By the W a taha ear do you refer to Mr. and 

3 0 Mrs. W ataha who just testified 1 A. Yes. 
Q. What kind •Of a car was your car 1 A. 

Buick. 
Q. 
Q. 

ger. 

Open or closed~ A. Open car, yes. 
How many passengers~ A. Seven pas sen-

Q. After you got there where · did you go 1 A. 
Well, mostly stayed around the car. We found 
we could stand underneath the arch and see most 
everything. 

40 Q. Did you stand underneath the arch 1 .A. 
Yes. 
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Q. How far away was the fireworks display1 ' 
A. Oh, I should say one hundred and fifty or two 
hundred feet. 

Q. Were there many people there~ A. Yes, a 
great many. Several hundred in front of us. 10 

Q,. How long did the fir,ework~ display -con-
tinue 1, A. I guess we must have been there, well, 
at least an hour or so. 

Q. Tell us what happened that you saw and ~b-
served. A. Well, I was standing· on the_ opposi~e 
running board from Mr. Robinson, that is, •On t e 
opposite side of the car. 

Q. Which side were you on 1 A. I was on the 
left-hand side. 20 

Q He was on the right 1 A. Yes. And I no-
ticed there was an unusually loud explosion and 
at the same time a party near me fainted an~ fe;l 
on n1e and I fell do\-vn to the ground, so I didn t 
see e;erything that went on after that on the 
other side of the car. 

Q. From what direction did this unusually loud 
explosion come 1 A. vVell, fron1 the fro~t. 

Q. Can you state it any more definitely than 
that~ A. Well, no. I didn't see the fla~h but I 30 
know it was an unusually loud explosion that 
seemed to vibrate everything, that is the concus-
sion was very noticeable. 

Q. you say this was about an hour after you 
got there~ A. Yes. . 

Q. During this hour had there been aenal 
bombs exploded~ A. Yes, several. 

Q. }low high up in the air did they go 1· A. 
Two to three hundred feet, I ·would say. 4 0 

Q. How did this report that you have just re-
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fe.rred to, this unusually loud report, compare 
with explosions of the aerial bombs that you had 
seen? A. Well, it was much stronger, you might 
say, and sounded a whole lot nearer. 

]0 Q . .Somebody fen on you? A. Yes. 
Q. Then what did you see when you got upf 

~· Well, I know there was several people run-
ning about and there seemed to be much con-
fur5ion, ·but I was busy at the time with this gen-
tleman that fainted. 

20 

30 

Q. Did you know that Robinson had been in-
jured? A. Only when they handed me his hat. 

Q. Who handed you his . hat? A. Oh, I don't 
remember that. 

Q. Is this the hat that was offered in evidence 
yesterday? A. Yes. 

Q·. Where was Robinson taken? A. To the 
City Hospital, Perth Amboy. 

Q. Did you go there • to see him? A. Yes, di-
rectly afterwards. 

Q. How long had you known Mr. Robinso -nf ' 
A. Every bit of ten years, I guess. 

Q. Did he wear glasses before the accident f 
A. No. 

Q. Did he have any difficulty with his speech 
before the accident? A. Not that I ever noticed 

Q. Was his speech natural be.fore the accident? 
A. Yes. 

Q. ?id ~ou ever have any difficulty in under-
standing him before the accident ? A. N 0 
. Q . .Sine~ the accident what has been the. condi -

tion of his eyes that you have observed? · A. 
Well, I know his eyesight is not anywhere near 

4 O as good as it was before. 
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Q. Does he wear glasses ? A. Yes. 
Q,. How much of the tim e? A. Well, all the 

time as far as I know. 
Q1• Have you observed anything differ~nt in 

his spee-ch? A. Yes. It is not as clear as :t ':as 10 
before. There seems to be a slight break 1n. it. 

Q. How many times have you seen him since 
the accident ? A. Oh, several times. Most 
every day. . . 

Q. How often have · you noticed that break 1n his 
speech ? A. Well, as a rule it is just-. it is most 
noticeable when he is excited, you might say. 

Q. Well, is it something that is ~resent mor~ 
or less of the time, or a little of the · time, or what• 
A. Yes, it is always there but it seems to be more 20 
noticeable at some times. 

Q. What dan1age was done to your car? A. 
Why this object, whatever it was, grazed along 
the top of the car for two or three feet, you 
could see where it scraped along, and then struck 
a hi O'h spot and went through and broke the iron 
brac~s that go-hold the top of the car supporte~, 
and came out through underneath, and that 1s: 
where Mr. Robinson was. 30 

Q. How do you know that it ,grazed along the 
top of the -car? A. Well, there was a sc~ape 
along the top of the -car, which led me to believe · 
that the object can1e in a parallel plane. 

Q. What was the top of the car made ofl A. 
This rubberoid material. 

Q. Where was the brace that was broken. 1 A. 
Along the edge or th~ side, the right-hand side of 
the car. 40 

Q. What part with r ef erenee to the front and 
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back 1· A. Well, I should say directly above the 
rear door. 

CROSS-EXAMINATION by Mr. Hendrick-
son: 

Q. This scrape on the rubberoid roof, you don't 
know whether that was there before this accident f 
A. I am quite sure it wasn't. 

Q. Had you been up inspecting the top of your 
car before you went to this display1 · A. If I re-
~ember right I washed the car and I didn't notice 
it there then. 

Qi. You washed it 1 A. Y·es. 
. Q. How big a n1ark was it 1 A. Well, it started 

~O Just a very :£i~e line and then gradually broad-
ened out until it reached the place where it went 
~hrough, and then it left a large gap in the roof 
in the top. ' 
_ Q. Was the line four feet or five feet long OJ A 
r. wouldn:t say that. It wasn't any longer· tha~ 
eighteen inches. 

Q. About eighteen inches 1 A. Yes. 
Q·. And then after that was the hole through the 

3 0 
roof where it went down 1 A. Yes, sir. 

Q. Was _there anything in the road to stop it, 
whatever . it was, at that place where it went 
through above the door~ A. yes, these iron 
brace -s. 

Q. Iron braces that hold up the roof of the car 1 
A. Supports, yes. 

Q. our i~ea is that when this thing came there 
and hit_ th_e iron brace it then went dovvn and hit 
the plaintiff Mr. Robinsonlil A Yes 11.. d • • • l, graze 

40 along the roof and struck this high spot where it 

.. 
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is padded along the side and broke through there, 
and the brace if anything, deflected the blow 
downward, and Mr. R,obinson was standing there 

· and it struck him then. 
Q. The course of the iron, whatever it was,· 10 

fr om the time it hit this roof of yours was down 't . t in a direct line towards the ground, wasn i -' 
A. Well, yes, it must have deflected it. dow~ward. 

Q. It first went through Mr. Robinson s hat 
apparently didn't it1 A. Yes. 

Q. And then along the left side of his face 1 A. 

Yes. b" Q. Now, . that piece of steel is just like tu ing, 
isn't it such as ordinarily holds up the roof of 
an aut~mobile1 A. Yes. Just a half-inch pipe, 20 

that is, small piping. 
Q. Now, did you see this piece of metal_ th~t 

was supposed to have hit him 1 A. No, I _didn t. 
Q. You never saw that. How long was it after 

this explosion that you have detailed before you 
fell off the car~ A. Well, it seemed to be at the 
same time. . q. Instantaneous almost~ A. Yes. This shock 
1nust have caused this- . 30 

Q. Where was this lady who fell on you 1 A. 
Standing in front of me. 

Q. On the running board 1 A. On the running 
board, yes. 

Q. Both on your running board 1· A. Yes. 
Q. Was she in your party~ A. Yes. _ _ __ , <:J 

Q. Who vras it was standing on the runnino 
board 1 A. An uncle of mine. 

Q. It wasn't a lady1 A. No. _ _ 40 
Q. I misunderstood you. When you got up off 
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the ground where did you go then after you fell 
off the running board? A. My sister called my 
attention to the top of the car that was broken. 

Q. What did she say? A. She said look at the 
car; and I went around the other side and looked 

1 O over the break. 
Q. And you didn't see Mr. Ro bins on?· A. No. 

He had been taken away. 
Q. How soon was he taken away after you fell 

off of your car? A. Well, I wasn't on the ground 
with this other party any longer than five minutes, 
so it must have been two or three minutes after 
it happened. 

Q. Why were you on the ground five minutes? 
20 A. Well, I was helping bring this man to. 

Q. Your uncle to ?1 A. Yes. 
Q. He fainted, did he? A. Yes. 
Q. That was about five minutes and then you 

went around the car? A. Yes. 
· Q. To see where your sister said the roof was 

injured? A. Yes. 
Q. And by that time Mr. R.obinson had been 

taken ·away? A. Yes. 

30 
Q. ·what ·car did he go away in1 A. I don't 

know that. 
Q. Do you :know Mr. Robinson's sister? A. 

Yes. 
Q. Works in the -bank? · A. Yes. 
Q . .She speaks · very · much the same, does she 

not, as Mr. Robinson? ·'A. I had never noticed it. 
Q. You never noticed it? :A. No. 
Q. Now, the only way you judge that l\tfr. Rob-

inson's sight is not as good as it was is because 
40 he wear s glasses? A. No. That is not the onJy 

way. 
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Q. Well, what is it? A. Mr. Robinson does not 
seem to have the judgment in driving· an automo-
bile he had before. I have noticed it just lately. 

Q. Well, there are lots of people who drive au-
tomobiles who wear glasses, aren't there? A. 10 
That is true. 

Q. Did you ever wear glasses · yourself? A. 
For a short time but I found I could get along 
without them. 

Q. Could you see these shells explode up in the 
air from where you were standing on your run-
ning board? A. With the exception of one or two 
that went a little bit higher and back in towards 
the bridge. 

Q. You could see all except one or two? A. 2 O 
A few. 

Q. About how many shells were fired off before 
this accident happened? A. That is hard to say; 
I should say fifteell' or twenty anyway. 

Q. Wasn't there . more than one hundred? A. 
More than one hundred? · 

Q. Yes. A. There could not have been when 
I said fifteen or twenty. 

Q. If I told you there were more than one hun-
dred and twenty-five, -what would you think of 
that? A. Well, it is very hard to say. There 
\vas so much going on. 

Q. There was so much going on. It was a goo~d 
display of fireworks, wasn't it? A. Y,es. 

Q·. That is what you went there for, wasrL't it; to 
see the fireworks? A. That ,vas the purpose . 

. h • Q. And l\1r. Robinson went there ?for ' t e . sam •e 
purpose? A. He did. 

3;0 

•i40 
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while you were there after the accident f .A. I 
couldn't say that. I left immediately as soon as 
I found Mr. Robinson was hurt. 

Q. Were they still firing fireworks when you 

10 
went awayf A. I guess they were. 

Q,. Don't you know that they were 1 A. No. 
Q. Whatf A. I don't. I was too busy getting 

the car out. 
Q,. It was jn front of you close to you you 
'd , ' sa1 1 A. But I backed out and went out the 

other side. 
Q. The fireworks were right in front of you 

when you backed back, weren't they1 · A. They 
may have been. I am not sure. 

2o Q. Did you see the Niagara Falls displayf A. 

30 

I can't say that I did. 
Q. WaterfalH A. No. 
Q. What displays did you see theref A. We 

were looking mostly at the aerial bombs and 
smaller set pieces there, but I didn't see the 
Niagara Falls. 

Mr. Hendrickson: That is all. 
Mr. Watson: That is all, Mr. H 1 o -m.an. 

JOHN NE ,WMAN, a witness produced on be-
half of the plaintiff, being duly sworn accordi n er 

t·o the law, on his oath, saith: b 

Direct-examination by Mr. Watson: 
Q. Where do you live, Mr. Newman f A. At 

59 Baldwin Street, New Brunsvvick. 
4. O Q. Hnw long have you lived there 1 A. Four 

a,nd one-half m.onths. 
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Q. Where did you live before that1 A. 310 
South Third Avenue, Highland Park. 

Q. How long did you live there~ A. Fivie and 
one-haH months. 

Q. How long have you lived in and ,about New 
Brunswick or Highland Park1 A. Eight years. lO 

tQ. What is your business 1 A. 8alesman for 
Studebaker cars. 

Q. Did you attend the Victory Bridge : celehr.a-
tion on the night of June 24, 192,61 A. Yes, sir. 

Q. "'\Vhat time did you go there 1 A. Go1t there , 
a little after eight o'clock. 

·Q. Where did you stamd 1 A. Abiout right in 
the center between the1 fireworks and the bridge. 

Q. How far were you in front of the bridge, 20 
about 1 A. I should judge · about fifty feet. 

·Q. How far away were the firework 1s 1 A. 
About one hundred and fifty, all tdld, from the 
bridge. 

,Q. What was the 1 nature of the fireworks dis-
play 1 A. Well, I seen things go up. 

Q. Aerial bombs 1 A. vVhatever you call them, 
I don't know. 

Q. Well, shells that exploded in the air? · A. 
Y 

30 
es. 
Q. How many? A. I couldn't .say how many. 
Q. Well, a few1 A. Quite a few. 
Q. How long were you there watching the1 fire-

works display1 A. Until it was all over. 
Q. Did anything happen while you were there? 

A. Yes, I ,seen a fel,low get 'hurt, the fellow that 
was setting them off. And I seen somebody run-
ning there to give him first aid. 

Q. Did anything else happen 1 A. Not that I 40 
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know of. I know they wer . -
got hurt under the · b ··do· e bsaying ~hat somebody 

n oe, ut I didn't see it. 
Mr. Hendrickson: I object. 
The Court: That is stricken 

10 course, what he heard. out, of 

Q. Were there any ex 1 . 
your attention OJ A Thp osions that ,attracted 

d 
· · ere was becau th 

groun shook a littl ft . ' se e 
laying down on th e a der this, this fellow was 

e groun hurt 
·Q. What was then t f · Well ·t a ure o that explosion OJ A 

' i was an awful loud . . . 
fonow, and the gro d h repeater, that is all I 

Q 
. . un s ook very much 

· Was it hke or unlik th · 
20 It was unlike. e O er explosions f A. 

Q. Did it attract your attention f A y . 
Q. What happened . th · es, sir. 'f in e crowd a d 

1 _ anything, at that time OJ A ro~n you, 
bee much; I seen eo . . . Well, I didn't no-
where they were s~tti!le t~unning out in the field 

Q D. d . g em off. 
that. I i t~nytd hing happen behind you 6l A. Not 

. · no ice . · 

Q. In which direction did th 
On the left of me. e crowd r.un f A. 

3 0 Q. To the left of you W th 
t
. · as ere a ion among the crowd th OJ ny commo-

.. 
40 ' 

ere. 

Mr. Hendrickson: I object to that. 
A. Well, that I couldn't rememb er. 

:Mr. Watson: C ross-examine. 
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CROSS-EXAM! 1ATION by Mr. Hendrick-
son: 

Q. You saw the crowd move towards the fire-
works, you said 1 A. Well, they were all stand-
ing there but I seen a lot of them run out towards 
where this fellow was setting them off, up around 

1 
O 

the bank. 
Q. You saw the fellow that was hurt~ A. Yes. 
Q. They ran towards him, that is the man whq; 

was firing off the fireworks 1 A. That is what it 
W[!S. 

Q. Now, you say you sa:w him hurt. Will you 
ju st tell the -jury just what you saw~ A. What 1 

Q. You said you saw the man shooting these 
shells off hurt~ A. I didn't see him hurt but I 20 
seen him fall down. 

Q. Could you see him when he was lighting the 
shell~ A. Yes, sir. 

Q. Was he standing up 1 A. Yes, sir. Well, 
he was ducked. He wasn't standing up straight. 

Q. Was he down on the ground when he lighted 
the fuse to shoot the shells ~· A. He was standing 
on the ground. 

By the Court : 3 0 
Q. Wasn't he lying on the ground, you were 

asked, A. No, sir. 
By Mr. Hendrickson .: . 
Q. Was he down in a stooping position, do you 

mean~ A. Yes, sir. 
Q. And then what happened 1 A. '\,Vhen that 

went off, as soon as it went up he went rig·ht over, 
he fell over. 

Q·. What went up~ A. This shell, whatever it 40 
was that shook the ground. 
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Q;. You saw the shell go up in the air? A. I 
didn't see it go up in the air, but I heard the re-
peat. 

Q. You heard what? A. When it blew up. 

10 
Q. The whole thing blew up as far as you could 

see f' A. Yes. It didn't go up like the rest of 
them did. It just spread all apart. 

Q. The shell didn't go up to explode in the air 
at all, did it? A. Not that I seen it. 

Q. But -it did explode, as far as you could see 
right there in the mortar where this man wa~ 
standing f, A. Yes, sir. 

Q .. And there was a great flash there, is that 
what you saw? A. Well, that I couldn't say. 

20 Q. You could say whether you saw any flash or 
not. A. No. 

30 

40 

Q. The only thing that you noticed was the ex-
tra loud report? A. That is all. The ground 
shook. 

Q. And the ground shook. And then the crowd 
ran towards it? A. Y-es. 

Q. Was it raining at that ti,me? A. Yes, sir; 
it was just a little rain, just drizzling. 

JOHN RIEDY, a witness produced on behalf 
of the plaintiff, being duly sworn according to 
law, on his oath, saith: 

Direct-examination by Mr. ~T atson: 
Q. What is your occupation? A. Policeman. 
Q. ,¥hereabouts? A. City of Perth Amboy. 
Q. }Iow long have you been in the Perth Amboy 

police force, officer? A. Ten years. 
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Q. Were you on duty at the Victory Bridge 
celebration on the night of June 24, 1926? A. I 
was. 

Q. W a.s there a fireworks display there ?1 A. 
There was. lo 

Q. How long were you there, Officer? A. I was 
there from about nine o'clock, nine until quarter 
to eleven. 

Q. When did the fireworks display begin? A. 
Well shortly after nine o'clock. 

Q. 'Where were you standing patrolling-were 
you stationary or were you patrolling? A. No. 
I was there to keep the crowd back right oppo-
site-well, right ,opposite the bridge on the east 

h fi k 20 side. Holding the crowd back from t e rewor s. 
Q. Well, where were the fireworks with refer-

ence. to the bridge, Officer? A. The east side. 
Q. So then you were between the fireworks and 

the bridg ·e? A. And the bridge. 
Q. How much of a crowd was there? A. vV ell, 

I should judge a couple of thousand people. 
Q. Did anything unusual happen while you 

were there? · A. Well, when this here explosion 
went off kind of an unusual sound, it shook the 

d 30 
ground and all the people ducked their hea~s, an 
about five minutes afterwards somebody said that 
somebody got hurted over at the bridge, so I 
pushed through the crowd, and when I got there 
they said they were taking the man to the hos-
pital. 

Q. Yes. A. And Mr. Y epson handed ~e a 
piece of steel, and he said, this- is what hit the 
man. 

Mr. I-Iendrickson: I object. 40 
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Y 
The Court: To what he said yes 

epson h d d h" ' . Mr. . an e im a piece of t 1 rest 1s out. s ee • The 

~- ~escribe that piece of steel Io this piece of steel a d ·t · .A . .So I took 
h 

n 1 was warm Of 
w en I found out th · course , 
d

.d ' e man went to the h ·t 1 I 
I n t know what I did wi . osp1 a' 

whether I handed . t t th th e piece of steel , 
dropped it on the I ; somebody else, o:r I 
crowd to hold th groun ' but I went back in the 

e crowd back on 
fireworks were still going on. , account the 

Q. What was the siz f th· . 
Describe it Offi th e O is piece of steel 1 ' cer, e best you .A 

20 I figure about it looked to me l"k c;n. . . Well, 
busted open. 1 e a our-inch pipe 

By the Court: 
. Q. What kind of a pipe Offi 1 inch pipe f ' cer · A. '-Nell, 4-, more o a cast ir · ·couldn't say. on pipe. Of course I 

. Q. Well, ho~r long was it 1 A W 11 
Judge about fifteen or eighteen i~che:. ' I .should 

By Mr. Watson: 
30 Q. And how wide was it °2 0 

shape of it1 A. Well t l . r_ what _was the 
open it up Must ha ' barn a 4-inch piece and 
• · ve een about te t 
inches wide after it was fl tt d n or welve · Q a ene •out 

·. About how thick was it Offi .6.? 
between three-eighths d ' cer. A. Well, 
guess. I didn't- an one-half an inch, I 

Q. Hoi r long did you have ·t . 
fleer~ A.· ·well ab t . i in your hand, Of-
f eel. ' ou a minute or so. Just to 

40 
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Q. Where was Mr. Y epson when he handed this 
to you ~ A. Right at the pier there, right at the 
stanchion there that holds the bridge. 

Q. Qn this picture can you tell~ A. Is this 
coming from Amboy side~ 

Mr. Hendrickson: There is Perth Amboy 
and there is the bulkhead that is nearest 
to Perth Amboy, that is this point here 
(indicating), therefore this is from the top 
of the bridge looking towards Perth Am-
boy. This is looking from the east to-
wards the west. 

10 

A. Well, we were on the east side of the bridge 
where the pier runs. 20 

By Mr. Hendrickson: 
Q. You were out here (indicating), that is 

where you were if you were east of the bridge 1
1 

A. And we walked over under the bridge and 
right at the point. 

By Mr. Watson: 
Q·. Was Y epson standing under the bridge 1 

A. Well, not right under the bridge. Right at 
the pier. 30 

Q. Who is this Mr. Yepson, Officer1 A. Why, 
he is first assistant fire chief of Perth Amboy. 

Q. How long has he lived in Perth Amboy1 
A. That I couldn't tell you. I kno'\\r him for a 
good many years. 

Q. Do you know what his condition is now1 A. 
He is pretty sick. 

Q. What is the trouble, do you know1 A. I 
think-they say he has got ulcers of the stomach. 40 
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Q. Is he able to carry on his 
no. 

Q. He is not 1 A. He is not. 

Mr. Watson: That is all. 

duties 1 A. Oh, 

CROSS-EXAMINATION by Mr Rend . k Q M R · · nc son · 
fl t; :..· F iedy? you ~ay that it straightened out 
b:r~ted . ourfi-1nch piece of pipe, it looked to me 

open, attened out. ' 

Mr. Hendrickson: That is all. 

By the Court : 
20 Q. How far ~way, Officer, were the :fireworks 

fired fro~ the pier where y epson wa.s 1 A 
I should Judge about 150 to 200 f t b . W ell1 ee , a out. 

The Court: That is all. 

GU~~EL, witness produced on he~ 
~la1ntiff, being duly sworn accord· . 

30 to law, on his oath, saith: mg 

Direct-examination by lVr W t 'l • a son: 
b Q. O~cer, you are a member ·Of the Perth Am~ 

oy police force 1 A. yes, sir. 
Q. How long have you been OJ A T 
Q 

W · · en years 
. ere you on duty at the v· + B .. 

eelebration on the night of June 241Cl~rif; OJ rA1dgie 
was. ' · · 
--.-Q. Wl1at time did you go there 

40 rp~"- c-l•o tl b f on duty1 A. 
.., L~H ,,,11. r y e ore nine o'clock. 
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Q. How long did you continue there1 A. Un-
til the accident occurred to Mr. Robinson. 

Q. W a.s there a fireworks celebration there that 
night~' A. There was. 

Q. What kind of fireworks were shot off~ A. 
Well, there was various kinds. The pieces that 

1 
O 

were set off in the early part of the evening and 
smaller aerial pieces and large aerial bombs. 

Q. You sa.y you stayed there until Mr. Robin-
son was hurt. ,vhat happened at that time~ A. 
Well, at the time this unusual explosion •Of this 
bomb that failed to go up in the air as it should 
properly go up, why, there seemed to be an awful 
trembling noise, an unusually loud report, which 
give the appearance it was near ,the ground, and 20 
it seemed that there was a quietness right after-
ward, that something unusual had happened-as 
though something unusual had happened, and at 
the same time, why, it seemed to pass over my 
head in a whizzing noise; at the same time there 
was a young fellow came up to me and said, Of-
ficer, there is a man injured back there. I looked 
around and I saw the crowd gathered and bend-
ing over as though they were bending over some- 30 
one, so I foreed my waY. through and I found Mr. 
Ro bins on on the ground; there w•ere others there 
trying to assist him in the first aid. _ 

Q. Where was he, Officer1 A. Just under the 
arch. Just about. 

Q. How far away from the fireworks was he 
when you found him i A. How far from the :fire-

works~ 
Q. vVhat was the distance1 A. About 150 feet, 

. 200 feet, something l>ke that, approximately that. 
4
o 
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Q. Did you observe Office bombs were fi d f ' r, what those aerial re rom °2 A N I . 
more than there seemed. to b o, . did not, no 
there. They were set 11 e a pipe setting up 
f th' a around the field t th 

10 rme, rs property, but I don't k a e 
were made of I d' d 't . now what they 

Q Y 
· . 1 n examine them. 

. ou saw pipe s·tt· . y I I ing in the ground °2 A 
es. t appeared something like th t . . . 
Q. Where were the i . a . 

place where the fir pes with reference to the 
at the time of thisewor rn wlere set off 1 A. Well, 

unusua explos · th 
about one hundred and fift f ion ey were 
bridge. Y eet away from the 

20 
Q. The pipes were 150 f bridge °2 A y eet away from the 

. . es, at the time the 
they were beino· set ff th y were set off, 

Q I o o ere. 
. . mean, were they or were th 

same place where th fi ey not at the . . e reworks were set ff th 
pipes in the ground 1 A Oh . o ' e . · , yes, certainly 

By the Court : · 
Q. How many pipes were th OJ 

there were quite a numb f ere. A. Well, 
spread all around iS er do them.. They were 

3 
. 1 . eeme to be in t f 

0 cue e, or semi-circle th d sor o a 
unusually large bomb ere,_ an at the time these s were a furthe d. t 
away; they were about as I . r is ance 
from the bridge. ' said, 150 or 200 feet 

Q. How many pipes or mortar 
the laro-er bombs th t s were there for h O a you speak of OJ A w 
t ere appeared to be b t ·. . ell, 
thing like that. a ou seven or eight, some-

Q. And how many me 
40 them off? A. Well tb n were there putting 

th f ' ere appeared to be about 
ree or our working over there. 
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Q. On the big bombs 1 A. Yes. 
Mr. Watson: Cross-examine. 
Mr. Hendrickson: No questions. 

By the Court: 
Q. How many men were working on the smaller lO 

bombs, Officer, pipes or mortars, as thy -call them 1 
A. This same set of men were going from one 
to the other setting them off. 

Q. And there were how many men setting off 
the fireworks, setting off these aerial bombs 1 A. 
Well, all told there were about three or four men 
doing that. 

Q. How did they do it, Officer1 Just tell the 
jury just how did they do it. A. Well, it seeiµs 20 
to me the way they done they had a light, sort of 
a torch like, or something, and went from one to 
the other and kept going like that. 

Q. Walking from one place to the other 1 A. 
Yes, walk. 

Q. What position were they, standing up 
straight, they would walk straight and then- A. 
They would bend over. 

Q. Bend over 1 A. And hurry along in a bent 
position. 30 

Q. They didn't lie on the ground to do it 1 A. 
I didn't see them lie on the ground, no. 

Q. Could you tell us after the torch was put to 
the fuse, as you say, how long it would take be~ 
fore the bomb would go up in the air 1 A. Why, 
it just seemed to take about a fraction of a sec-

ond. 
Q. And how far away would they stand from 

the bomb when they did that1 A. When they lit 40 

them1 

.. 
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Q. When they put the torch. A. Why, they 
would just simply light them and run, hurry 
along to the next one. 

Q. Run 1 A. Yes, on a swift pace. 
Q. How far were these mortars a part 1 A. 

1 O Why, I judge they were about fifteen feet apart, 
probably fifteen feet apart. 

Q. Each mortar 1 A. Yes. 
Q. Even the mortars for the smaller bombs T 

A. Well, I don't know as they were just that dis-
tance. Probably ten feet. 

Q. But for the larger bombs 1 A. The larger 
bombs were about fifteen feet. 

20 CROSS-EXAMINATION by Mr. Hendrickson: 
Q. Officer, you say there were about four men 1 

The Court : Three, he said, I think. 

A. Three or four, something like that. I would 
not say positive. · 

Q. There was one man down by the river fir-
ing the set pieces, wasn't there 1 A. Y·es, there 
was a man down there. 

iQ. And then you noticed two men ·working on 
3 O these mortars, didn't you, one man loading and 

one man firing 1 A. Well, there were several men 
there. There was two or three-three or four 
men over there all the time. I don't know 
whether they were all firing them off or not, but 
they were there in that vicinity all the time. But 
there appeared to ·be one man was mostly doing 
the firing them off. 

Q. There were about twenty-two mortars alto-
40 gether there, weren't there 1 A. Well, that is. 
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the larger and smaller ones. I don't reall_y know 
the difference between the mortars; you might ex-
plain that to us, what it is. 

Q. You call them pipes 1 A. Well, they were 
set all around there. Probably that many. 10 

Q. Twenty-two1 A. I wouldn't swear to what 
they were. I didn't have an opportunity to count 

them. . ld 
Q. He would light the mortar and then it wou 

go right up in the air and explode 1' A. yes. 
Q. And then he would go on to the next one, 

wouldn't he1 A. Y·es, sure, he headed on. 
Q. Each one, as quick as you ·saw it light, it 

would go wouldn't it1 A. Yes. 
20 Q. Me~ didn't have any time to run away fro:11 

·t , A H .didn't have time to run away from it. 
i · · e h rt Q. No, not to run away1 A. As soon as e i 
it he started right up, of course, to_ get ou! of 
the way. Chances are he was afra:d he might 
get burnt from the sparks or someth ing. 

Q. Have you any idea how many shells wer,e 
shot up from those mortars 1 A. No, I couldn t 
say exactly; there was quite a number of th~m. 

Q. About 140 or so1 A. There was quite a 30 
number of them, but I couldn't say. 

40 
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EDNA HOLMAN, a witness produced on be-
half of the plaintiff, being duly sworn according 
to law, on her oath, saith: 

Direct-examination by Mr. Watson: 
Q. Miss Holman, where do you live? A. 306 

North Third Avenue, Highland Park. 
Q. You are a sister of Mr. Clifford Holman who 

just testified? A. Yes, sir. 
Q. Was it in your car that you and your brother 

and Mr. Robinson and others went to the Victory 
.Bridge celebration the night of .June 24? A. It 
was. 

Q. ' What time did you get there, Miss Holman 1 
20 A. vVhy, I don't know exactly. A little before 

eight. 
Q. Where did you put your car 1 A. We finally 

parked underneath the bridge, the Victory Bridge. 
Q. Where was your car with · reference to the 

edge of the bridge? A. Why, I would say we 
were about ten feet inside of the bridge. 

Q. What part of your car was ten feet inside f 
A. The_ front of the car. 

30 Q. ,¥hat kind of a car was it, Miss Holman 1 
A. It was a Buick seven passenger touring. 

40 

Q. Open or closed? A. Open. 
Q·. Where was the fireworks display1 A. Do 

you mean how far away were they1 
Q. Well, was it in front of you or behind you 1, 

A. In front of us. 
Q. How far away1 A. Well, a considerable 

· distance. I should say 175 or 200 feet away fron1 
us. 

Q. Did you see the fireworks display 1 
did. 

A. I 

81 

Ed111a, Holm.an-Direct 

Q. Did anything happen to Mr. Robinson 1 
Yes, he was struck by a shell. 

Q. Where was he standing when he was truck 1 
A. He was standing on the right-hand side of the 
car at the running board. 10 

Q. And where were you when that happened 1 
A. I was on the left-hand side standing on the 
running board. 

Q. Did you hear anything immedjately before 
that 1 A. Yes. I both heard and felt. 

Q. What was it that you heard and felt 1 A. 
As I was sf anding on the running board I heard 
the bombs o-oing up, and there was an unusually 
loud concu:sion, and I had my hand on the side 
of the car and my arm rested against the top, 2 0 
and I felt a thud but I didn't attach any particu-
lar importance to it at the time, because the con-
cussion · was so loud, and there were so many 
people around, both sitting on the car, I t~oug~t 
maybe somebody might have knocked against 1t, 
and I didn't know the car had been struck until 
my attention was called to it later. 

Q. What happened to Mr. Robinson 1 A. He 
was struck by the shell after it went through the 3 0 
top of the car. 

Q. What did he do? A. ,¥ell, I didn't see him 
struck. 

Q. Did you see him fall 1 A. No, I didn't. 
Q. Well, after you heard this concussion and 

felt the thud, how long after that was it that you 
saw Robinson? A. I didn't see him until the , 
next day at the hospital. Well, at least, I saw 
him, but I didn't know it was him. As1 I was 
standing on the right side of the car later some- 4 0 
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body-one of the by-standers called my attention 
to the car. 

Q. Well, now, before that, I want to find out, 
you were on the left-hand side of the car and 
Robinson was on the right f A. Yes. 

1 O Q. You heard a concussion and felt a. thud. 
'Yhat did you •Observe, if anything, on the other 
side of the car from you 1 A. The other side of 
the car from me 1 

20 

30 

Q. Yes, did anything happen that took your at-
tention 7 

Mr. Hendrickson: I think I ought to ob-
ject, because the witness said she didn't see 
anything: there and didn't know anything 
there until her attention was called to it 

' after Mr. Ro·binson was being taken away, 
as I understand it. I don't see how she 
could have seen-she · could not have seen 
it, because she said she wasn't there, and 
her attention wasn't called to it until after 
Mr. Robinson had moved away. 

The Court: I know. There must be some 
confusion about it. 

By the Court : 
Q. After the thud how long was it that you first 

savv Robinson 1 

Mr. Hendrickson: The next day, she said. 

A. Why, I saw him, but I didn't know it ,vas 
him. I saw the men carrying somebody away. I 
jumped up on the running board to make room, 
there were several men carrying a youn.o- man 
, , 0 

40 nrnt prssed me, and I j°umped on the running · 
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board to make room for them, because there :'7as 
a narrovv space there, and I didn't know until a 
few minutes later, when somebody brought 
Thomas's hat to my brother that it was he that 
had been struck. 1 O 

Q. Robinson went down in the car with you, 
Miss Holman, didn't he 1 A. Yes, but you see he 
was standing on one side of the car and we were 
on the other. 

By Mr. Watson: 
Q. Now, then, how long after you felt the con-

1 · d felt the thud cussion, heard the exp os10n an , 
how long after that was it that you sa.w som~body 
being carried, or in distress on the other ~ide of 20 

6l A I think it was only a few minutes, your car. . 
J\,f r. Watson. 

Q. vVell, what were you doing during those _few 
· · t Ill A Well I had o-one over to the right minu es -~ . , - o . 

side of the car I was sitting in the car when this 
o·entleman co~e to m•e and he said to look what 
happened to your car; so I got out_ of the car. 
It was only a few minutes fro1:11 the time. + 

Q. Was it all that time before you knew lhat 
Robinson had been struck, or somebody, not Rob- 30 
inson 1 A. Yes. 

Q. Before you knew that somebody had been 
hurt7 A. Yes. 

Q. Had he been carried out of there befo.re you 
got around to the .other side of the car 1 A. yes, 
he had. 

Q·. This somebody, whoever it was, had -been 
carried away1 .. A ... Yes·. 

h 6l A. Why, this 4 o Q. What happened to t e car . 
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Motion fair Nonsuit 

s@::~OSS-EXAMINATION by Mr. Hendrick-

Q. That is only a s b t t . t'f OJ A . u poena o appear and 
10 es 1 Y · • As a witness 

:~. It wasn't a subpoen~ to produce 

20 

30 

40 

of iron? A. No. this piece 

Mr. Hendrickson: That is all. 
Mr• Watson : We rest. 

MOTION FOR NONSUIT 

Mr. Hendrickson: There is no evidence 
befo:'e us that would change the situation 
proving any negligence on the part of th; 
defendant, nor tending to show or suggest 
any knowledge on the part of the defend-
ant of any ~efect in this shell whieh ex-
ploded, ~nd it seems to me that without 
af n:ghgence affirmatively shown by the 
p a~ntiff, except w~at grows out of this . 
accident, the explosion itself I . d b , d , am 1n uty 

oun to ask for a nonsuit at th1's t· Th . C . . · 1n1e. 
e ourt. That motion is denied 

Mr. Hendrickson: Prays exception: 
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DEFEND !ANT'S CAJS:E 

THOJ\1AS JARDINE, a ·witn ess produced on 
behalf of the defendant, being duly sworn accord-
ing to law, on his oath, saith: 

Direct -examination by Mr. Hendrickson: 
Q. J\1r. Jardine, where do you reside? A. Red 

Bank, New Jersey. 
,Q. And are you an officer of the defendant? 

A. I am s-ecretary of the company. 
Q. Are you actively in charge of the conduct of 

the business of this company, the defendant V 
A. I assist in charge of it. 

10 

Q. Talk to the jury. A. I am. 20 
Q. State what experience you have had in the 

fireworks husine ·ss. A. I have been in the em-
ploy of the com·pany for twenty-eight years. 
Twenty-three years at the factory and five years 
in the New York office. 'The first ten years I was 
assistant superintendent, and the last thirteen 
years I was superintendent of the consolidated 
fireworks branch of the com.pany at Staten Is-
land. 

Q. That is the Staten Island plant? A. That is 30 
the Staten Island plant. 

Q. Is , that the plant from which the fireworks 
came that were shot in this display that you have 
heard about at the Victory Bridge, Perth Amboy, 
June 24? A. It is. 

1Q. Came from the Staten Island plant of which 
you were the manager for ten years? A. Yes. 

Q. Now, you had a contract to fire· that dis-
play, did you? A. We did. 40 
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Q. And who was that with 1 A. With the 
Victory Bridge co~itt~e of the Victory Bridg e. 

Q. Part of the dedication exercises was it 1 A. 
Yes, part of the exercises. 

Q. Were you present when this display was 
1 O fired 1 A. I was. 

·Q. You made with me these pictures that ar e 
offered in evidenc .e 1 A. Yes. 

;Q. They correctly show the place where thes e 
fireworks were fire_d, do they~ A. They do. 

Q .. Just tell the Jury where you were when this 
par_ticular explosion occurred that gave rise to the 
accide~t A. I was about twenty-five feet from 
the bridge toward where the fireworks display 

20 was fired, about under the-right in front of the 
second arch of the bridge. 

Q. Were you in front of the crowd that was 
there 1 A. I was in front of the crowd 

Q. What happened 1 Can you ten us ~hat hap-
pe~ed ~ctually 1 . A. Why, there was a terrific 
noise, kind of vibration, and no display of fire-
works. 

Q. That is the shell did.n 't a-o up in the a· OJ A 
Shlld

.d, o u .. 
e i n t go up in the air. 

30 Q. What did · the shell do~ A W 11 uld 't . e ' you ?0 n see what it did. It must have gone off 
1n the ground or the mortar. 

The Court: Strike out the last, what it 
must have done. He said he did not 8 ee. 

A. I saw-heard a noise. 
Q. One minute. 

. Mr. Hendrickson: I think the witness is 

4 0 
simply careful. He said he couldn't see it 
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explode, that is what he means, it was in 
the mortar. He couldn't see it inside in 
the mortar. 

The Court: What I object to is that he 
said it must have done this, or it must have 
done that. That, of course, is not compe- 1 O 

tent. 
Q. Start again now and tell uus what hap-

pened~ A. There was a terrific noise, a vibra-

tion. Q. What caused the terrific noise and the vibra-
tion 1 A. Explosion of the shell. 

Q. What did you do after that shell exploded~ 
A. I ran forward towards the mortars where the 
man was firing. 20 

Q. Who was firing the shells 1 A. Mr. Trempy. 
Q. ,¥hat did you find when you got there where 

Mr. Trempy was firing this inortar 1 A. Found 
Mr. Tren1py was just rising from the ground; as-
sisted him up and asked him was he all right. He 
said he was. 

Q. Well, now, describe what else you saw there. 
.l\_. I saw the excite1nent around where the shells 
were being fired, Mr. Trempy and his men, and I 
saw that the crowd, where one of the mortars had 
been, the ground-dust was scattered away and 
there was a hole, small hole in the ground. 

Q. How big was the hole 1 A. Oh, I should 
say about a foot, eighteen inches in diameter, and 
probably about twelve inches deep. 

Q. Was the mortar there 1 A. ,Saw no part, so 
I couldn't tell. There were mortars there . 

30 

Q. Was the mortar· there out of which this 
shell was fired 1 A. No. 40 
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Q. That was completely O'one when 
there 1 A. Complete1y gone.

0 

Q. What happened in that mortar1 

you got 

Mr. Watson: Is the witness now at-
t~mpting to testify as an expert, or f ron1 
his knowledge, or from his observation f 
May I ask1 
. Mr .. Hendrickson: If counsel objects to 
~t I will withdraw the question and prove 
it by another witness. 

Mr. Watson: Well, maybe the witness is 
an ·expert. I object to it unless he qualifies 
as an expert. 

The Court: Objection sustained of 
course. He has already said he he did not 
kno': wh~t happened. Now, if you want to 
qualify him _as an expert as to how it oc-
curred, that is different. 

· ;. Nfi ow, ~o y~u k~ow yourself how n1any shells 
e red 111 this display~ I mean of y 

knowled d · our own ge o . you know how many shells were 
shot off that night f A. No, I don't know. 

th
Q. Dtho yo~ know what kind of shells were shot 

30 ere at night1 A. I do. 
_Q. What_ kinds of shells were shot there~ A 

Different sizes, three inch, four inch five ·n h. . . . h . 11 . ' 1 C SIX 
inc ? a_ various effects, star effects, parach~tes 
sauciss10ns. , 

Q. Any eight inch shells f A. A few eio-ht . h 
shells. b inc 

Q. }lave you made a compilation of the 
ber of h h 11 num-
r sue .i s e s which your con1pany, with-in 

40 ~exy;r.ience, h~ve manufactured or sold a~d 
t~ ~~-. l de_u olwn displays, or sold to other people 

nre in isp ays 1 A. I have. 
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,Q. What did you make that compilation from 1 
A. 193,000-' 

Q. No. What did you n1akc the co1npilation 
from 1 A. From our records, the factory rec-
ords, list of the shells that are produced from the 
sho.ps. 10 

Q. Have you got a list of the compilation of the 
nun1ber of shells that you manufactured and sold f 
A. I have. 

Q. Similar to these shells that were fired at this 
display f A. I have. 

Q. Will you tell us how many shells your com-
pany has sold, either shot itself, or sold to other 
people to shoot for it, or in their own displays, 
between January 1, 1917, and December 31, 19261 20 

Mr. Watson: I object to the question on 
the ground that the evidence is secondary 
evidence. 

The Court: That is true. 
Mr. '\¥ atson: The records are the evi-

dence. 
The Court: He said he bases th~t. corr-

pilation upon records. 
Q. Did you bring your books with you 1 A. 30 

Yes, the books are here. 
Q. vVill you produce the book, please f 

Mr. Watson: If Mr. Jardine says this js 
a correct transcript of the books, we will 
waive it. 

The Court: I-Ie waives the production of 
the books, as long as Mr. Jardine says that 
is a correct compilation fron1 the books 
themselves. 4 0 
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M:· Watson: Also as Iona-are in court. o as the hooks 
The Court : yes. 

A It· . is a correct compilaf 
l O Q. How many shells of io~ of !he books. 

company sell as I m t· this lnnd did your 
b t ' en ioned i th 1 e ween January 1 1917 n e ast question 
A. 193,554. ' and December 31, 1926f 

Q._ And those are shells of . 
five inch, six inch and e. ht !hree inch, four inch 
are. ' ig inch type 1 A. The; 

Q. The same size th t 
shot here in th· d' a were sold-tnat were . is isplay OJ A S Q. Now, out of all th . . ame size. ose shells-20 

The Court: 
ber1 

Does that list show th e num-

. Mr. Hendrickson. ye . . 
sizes. I offer th. : ~' sir; the different 

The C is_ in evidence. 
. ourt: It is admitt d no obJection. e , there being 

(List entered in . . hibit D-7.) evidenc :e and marked Ex-

Q. Now of 11 th 30 r ' a at numb ime except this one shell tha~r. o~ shells in that 
any of those shells is in this case did 
No, they did not. prematurely explode 1' A 

Q. How do y 1 · ou rnovv that 6J A never had any · • Because I h 
own men and thesnomlel of the shells are fired by ave a were pe f our 
a report of any others . r ect, and never had 
p1e to whom we sold thgo1ng wrong from the peo-

,Q. Would you have hem. . 
4 0 tomers had had th eard if son1e ol your em explode 1 A TIT cus-. n e ,vould 
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Q. You always hear, don't you, if ·anything goes 
wrong 1 A. Yes . 

Q. Did you have anything to do whatever with 
the in spection or examination of these sbells that 
were used in Perth Amboy 1 A. I did not. 

Q. Was it raining at the time1 A. Near the 10 
finish of the show there was a shower. 

Q. First part there wasn't much rain 1 A. No. 
Q. Was it simply a drizzle, or a hard rain 1 A. 

Well, a light rain near the end of the show. 

CROS1S,-EXAMIN ·ATION by Mr. Watson: 
Q. How long have you been with the company, 

Mr. Jardine 1 A. Twenty-eight years. 
Q. You said that there were three, £our, five, 20 

six and eight inch shells used 1 A. Yes, sir . 
Q. Were these all what I call aerial homhs 1 A. 

All aerial bombs. 
Q. How many mortars were they fired from~ A. 

Twenty-two, about twenty-two. 
Q. vVhat is the construction of those mortars t 

A. Steel tubing with an iron base about four-
three to four foot in height. 

•Q. They are set in the ground t A. Buried in 
the ground. 3 O 

Q. How deep1 A. Just leave about six inches 
protruding above the ground. 

Q. How high is the mortar 1 A. Three to four 

feet. Q. So that there is about on a four foot mor-
tar, there would be three and one-half feet of it 
in the ground 1 A. Yes. 

Q. Six inches above1 . A. Right. 
•Q. Three foot mortar, two and one-half under-

neath 1 A. Exactly . 
4
o 
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Q. And one-half above? A. Correct. 
Q. Had you seen all the mortars there? A. I 

saw the ,m, yes. 
Q. And these mortars were all buried in tha t 

way? A. They were. 
1 O Q. 'Then you heard this unusually loud report ? 

A. Yes, sir. 

By the Court: 
Q. What was the diameter of those mortars ~ 

A. Varied from three inches to six inches or eight 
inches. 

By Mr. Watson: 
Q. Did you inspect these :mortars, see them 

20 there before the fireworks display began? A. I 
did. 

Q. What is the nature of the soil there they 
e buried in? A. Why, it see,med to be hard 
ned to be quite a lot of broken tile or crocker; 
things of that kind laying on the ground scat-
d. 

. Q. Well, was it solid or a sandy substance? A. 
Didn't dig in it. It seemed to be more gravel; 
sand and gravel. 

3 o Q. Well, just like you would find- A. Didn't 
seem to be clay. It see-med to be more of sand and 
gravel nature ·. 

Q. How far from the river? A. I should say 
about two hundred feet. 

Q. And did your men bury these mortars f A. 
They did. 

Q. Under your direction? A. Under Mr. 
T'rempy 's direction. 

4 tJ Q. Was he your superintendent or not? A. 
Yes, l~c had charge of the firing display. 
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•Q .. Then you heard an unusually loud concus -
sion? A. Yes. 

Q. The bomb didn't ri se ? A. No, it didn't 
rise. 

Q. No display in the air ? A. No. 
·Q. Was that explosion close to the ground ? A. 10 

Yes. h 1 · Q you rushed to the place and found a o e in 
the ·ground where there had been a mortar? A. 

Yes. A I 'd Q. The hole was how deep you say? . sai 
about eighteen inches. 

Q. And how wide ? A. About the same. 
Q. What diameter, what size mortar had been 

there? A. Six inch. 20 
·Q. Did you know of the man ?eing hurt that 

night and being taken to the hospital? A. Heard 
of it afterward. 

Q. You didn't know it that night f A. Oh, yes, 
I heard of it that night. 

Q. You knew it that night, that the man had 
been hurt and taken to the hospital ? A. Heard 
rumors of it later on, and before that also ·we 
heard there was a man had been hurt. 

Q. Did you go to the hospital to find out about 30 
it? A. No. 

Q. Where were these shells manufactured? A. 
Staten Island. . . 

Q. Is that the plant of which you_ were superin -
tendent for so many years? A. It 1s. 

·Q·. You are thorou ghly familiar with the manu-
fa cture of the·se shells? A. I am. 

Q. How are they manufactured ? A. Manu-
factured by hand. . 40 

Q. Not by machine? A. Not hy machine. 
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Q. What was the composition of this particula r 
shell supposed to be 1 A. Well, I can't tell. 

Q. vVhat1 A. I say, I don't know which indi-
vidual one was located in the ,mortar. We had 
hundreds of sheUs. I c.ouldn 't tell what this 

10 special shell was. I wasn't there when it was 
loaded. I was back in the crowd. 

Q. What varieties of shells were there 1 A. We 
had all kinds; vve had star shells, parachute shells 
arc light shells; different kinds; chain shells· all 
different effects. ' 
. Q. vVha~ is the propellent force 1 A. Propel-

ling force 1s black powder, which is placed under-
neath the shell. 

20 Q. What quantity of black powder is used in 
t~at shell ordinarily1 A. Just depends upon the 
size of the shell. Three inches is a certain amount. 

Q. This was a six-inch, so you said 1 A. I 
should say about four ounces of powder. 

Q. These shells are made in the Staten Island 
plant by hand 1 A. :Made by hand, yes. 

Q. Do you have men or women workers to do 
that1 A. Men. Experts. Thirty-five or forty 
years experience. 

3·0 ·Q. Thes .e 190,000 shells that you referred to 
were all n1ade in this plant 1 A. Yes, sir. 

Q. By hand 1 _ A. Yes, sir. 
Q. And you never had a complaint from any 

one of them but this one 1 A. We did not. 
Q. So in the manufacture of these shells the 

human equation enters, does it not, :Thtfr. Jardine 1 
A. Made by hand and marle by me ,1. 

Q. And if the man, in the manufacture of the 

40 
shel11 pntti np; it to rrether , th er e is ahvays the 
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chance of-there is always the human elen1ent_ an~ 
the chance that a mistake rnight be made, 1sn t 
there~ A. 1f ade by men. . . 6l 

·Q. Of course. It is not a machine operation• 
A No, it is not. 10 

· Q. How are these shells set off 1 A. The s~ell 
is dropped in this mortar_, iron_ tube, steel tubi~g, 
and from the shell there 1s a piece of fuse, which 
we call a n1atch, which protrudes above the top 
of the mortar. 

Q. How long is that fuse1 A. Abou\ ~ve f~e\ 
Q. For the purpose of the record, tnis ?hJec~ 

which has just been produced, is t~at the lnnd ot 
mortar that was used there that night~ A. Yes, 
that is the kind. 20 

Q What size is this~ A. Hix inch. 
Q~ '.That is the kind that was missing, A. 

That is the kind; yes, sir. . 
·Q. That was buried all but six inches 1n the 

ground~ A. Yes. 
Q. And the · propellent charge was supposed to 

be four ounces of black gun powder~ A. Yes. 
Q. "\¥hat ··was supposed to be in the bomb itself 1 

A. I can't tell which bomb it was, I tell you it harl 
different effects. 30 

Q. "\¥ ell, let us go through them all; how many 
different kinds of hon1bs were there 1 A. We 
had stars roman candles, we had parachutes, 
we had sa~cissions, we had hanging chains. 

Q. That is four. A. We had con1etic, we had 
festoon chain, jarandola and other effects, 
whistles. 

1Q. You have named eight differe ·nt varieties of 
shells that were propelled from a n1ortar from- 40 
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The Court: Why not g t f Trempy h t . e rom Mr. w a particular kind th. 
Mr. Trem , . F' is was 1 · PY· ive break star sh 11 

Q. What was that su e . Do pposed to be made f OJ A 
1 O you mean chemicals OJ vVh 

O 
• • 

means little pellets of . co en_ ~e says s.tars, he 
colors. Five break would mbposition. of different 
partments. e five different com-

Q. ~ny_ explosives in then1 OJ • were in it 1 A Onl . . What explosives 
powder to break they hJ~tt a small amount of 
effects, which would bs et open and dis-play the 

Q 
T • e s ars. 

. . V\ hat kind of powder OJ A . ~o Q. What kind of P d ·, . He said stars. 
black powder. ow er· A. Just ordinary 

Q. About how muc1' 1 A I r • 
of an ounce to break . t ,i\ ould be Just part 
break. each compartment, each 

·Q. So if this shell was 
tured there was not 1 f properly manufac-
p 

d on Y our ou f ow er, the propellent d nces o black 
of hlack powder in th~ :{: 11 l~:s than one ounce 
each break. In the indiv'de l ibself 1 A. No. In 

Q H i ua reaks 
3 0 . ow many breaks were th OJ • 

a five break shell. Each ind. . ere . A. This , was 
much powder to break it. ividual break had so 

By the Court : 
Q. How much powder 1 A Ab . B M . out an ounce 

Y r. Watson: · 
Q. In the five breaks altoO'ether OJ 

ounce of powder. 0 
· A. About an 

Q. Each break 1 A E h b 
Q 

· ·ac reak 
·1 O • Four ounces of powdeT i . 

about an ounce in th b 1 n the propellent and e rea {1 A. Yes. 
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Q. You were telling us about the fuse, how long 
is the fuse 1 A. About five foot. 

Q. What is that n1ade of 1 A. That is made of 
cotton yarn saturat ed in composition made of 
black powder, or ingredients of black powder, 
charcoal, salt peter and sulphur made into a 10 
paste and just saturated in it. 

Q. About how n1uch black powder in the fuse 1 
A. Well, I can't say that. I suppose the fuse 
would weigh about an ounce. 

Q. Only an ounce of black powder in the fuse 1 

A. Yes . . 
Q. If it is correctly made 1 A. Yes. 
,Q,. Who makes the fuse 1 A. Made in the plant. 
Q. At Staten Island 1 A. Yes. 20 
Q. Made in the same way1 A. Made by ex-

perts, yes. 
-Q. 11ade by hand 1 A. By hand. 
Q. Not by machinery1 A. Not by machinery. 
,Q. What is the fuse lighted with 1 What was 

the fuse lighted with that night 1 A. Lighted with 
a fire like a torch that Mr. Tremp y had in his 
hand. 

Q. It is not like a piece of punk 1 A. Ju st 
so:mething they make for the purpose of firing dis- 3 o 
plays, like a torch, only it burns with a flame. 

Q. Is that like a kerosene torch, for instance 1 
A. No. It is just a torch like, and burns - about 
four or five minutes and he uses this to light the 
fuse. 

-Q. D,oes it have a flan1e 1 A. Oh, yes; it ha s a 
flame, just a flame. 

Q. It is not a glowing substance like punk, but 
it has a burning flame 1 A. It has a burning 
fl 

40 
ame, yes. 
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Q. Like these torches that are used in parades 1 
A. Very much like them, only it burns a little dif-
ferent way and burns longer. 

Q. How long does it take the fire to travel 
from the torch to the bomb along the fuse 1 A. 

10 After it has been lit? 
Q. Yes. A. Just a second, two seconds, just 

depends upon the black match that is exposed ·. 
Q. Depends upon what? A. The match that 

~s exposed. The way they light them, they have 
it about a second when he touched it off, the thing 
would go off. 

Q. Was this five break star shell one· of those in 
which there are several small explosions fol-

2 o lowed by a final loud explosion in the air? A. 
Well, no. He said it was a five break star shell ' there would he all star eff e-cts. No explosion. 

Q. No final big hang? A. No. 
1Q. How many six inch shells were fired do vou ' " know? A. No, I couldn't tell you what propor-

tion of six inch. I should judge about thirty or 
thirty~five. 

Q. How many did you say were fired alto-
gether 1 A. In the neighborhood of 140. 

3 0 ·Q. How many six inch mortars were there? A. 
Well, I can't tell that. 

Q. Does Mr. Trempy know? A. Mr. Trempy 
would know, yes. 

:Mr. Watson: That is all, :M:r. Jardine. 

RE ,-DIRECT EXAMINATION by Mr. Hen-
drickson: 

Q. There are shells that have a final bomb that 

4 0 
n1ake a big bang? A. Yes, there are. 
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Q. That wasn't the shell which is called a five 
break star shell~ A. No. 

Q. It is a different shell~ A. Different shell, 

yes. 
10 

RE-CROS iS-EXAMINATION by Mr. Watson: 
Q. In n1anufacturing these shells where do 

these worlanen get the explosives from that they 
put in the · shell~ A. Where they get the explo-

sives~ t Q. Yes~ A. vVhy, from another departmen 
which makes the clusters of the stars. 

Q. That work is done in another department 1 
A. yes. They just assemble. . . 

Q. In other words, when a workman is working 20 
a bomb and it comes time to put the black 

;:wder in it, where does he ge~ i! from? A. No. 
'The workman puts it together in its entirety. He 
starts with the powder and makes the shell com-
plete except he gets the clay' or stars, as I call 
them: from other places, and the powder and the 

m~~- ht · d Q. Where does he get this powder ! a is use 
lleilt ~ A Why he gets 1t from the 

as a prope . . '. 30 
powder inagazine. vVe buy it. . 

Q. Does the workman go to a P?wder magazine 
and get it, or is it brought to hrm A. No; he 
gets it himself. . . . 
. ,Q. He goes and gets it~ A. Yes. Simpl~ ~oes 

and he gets the powder right out of the original 

keg. . f l . Q. How many different kind~ o exp osives_ are 
used by your company1 A. Different explosi~es. 
We have different colors. We are manufacturing 40 

firevvorks, not explosives. 
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Q. What kind of explosives, other than black 
powder, are used by your company1 

Mr. Hendrickson • I b · t . . • 0 •Jee , unless coun-
~el res!ncts his question to something that 
is pertinent to this kind of a shell. There 
may b~ many different kinds of explosives 
and rmxtures for different purposes other 
than what is in this case. ' 

_The Court: I do not know what is in the 
mind of counsel. 
. Mr. Watson: I have no objection to tell-
ing the Court. Here are shells made by 
~orkrnen, and ·we are going to argue to th 
Jury _that . something unusual inust hav: 
been in this shell, and I want to find out 
what there was available that th' k . h is vvor -
man mig t have gotten. 

~r .. Hendrickson: I ,vill withdra th 
ohJect10n. w e 

( Question repeated hy stenographer.) 

A. No other. We make-

Mr. Hendrickson: In the consolidated 
plant, you mean 1 

Mr. Watson: The Staten Island plant. 

fi A. We don't manufacture explosives except the 
-reworks. We buy this powder. 

·Q. What other kind of explosives if any . . 
the Staten Island plant oz A N' th' ' are in 
manufacture of fireworks.. . o ing except 

Q. Well, you use black powder 1 A 
black powder. • vVe use 

4 li ~- vVhat other kind of explosives, or propellent 
or uetonator do you use 1 A N th' , • 0 ing. No other. 
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That is the only propellent we use is black pow-
der. 

Q. Are there any other kinds of explosives in 
the plant used for any other purpose , whatsoever 1 
A. No, there are not. 

Q. Was that so when these shells were manu- 10 
factured 1 A. It was. 

By the Court: 
Q. Were you superintendent at the time the 

shells were manufactured 1 A. No, I was not. 
Previous to the time. 

By Mr. Watson: 
Q. You were not superintendent when these 

were manufactured 1 A. No, I was not. 20 
Q. So that what you are telling us is just hear-

say 1 A. I am telling you my experience of 
twenty-three years in the plant; I am superinten~ 
dent of that plant. 

-Q. When did that twenty-three years end 1 A. 
19,21. 

·Q. When were these shells that were used in 
1926 manufactured 1 A. 1926, 1925. 

Mr. Watson: That is all. 30 

By the Court : 
Q. Just how are they made 1 A. They are man-

ufactured ,by hand. 
,Q. I know, but how1 What are the different 

processes, the different steps 1 A. I will explain 
that. 

Q. Upon that shell 1 A. Yes, I would like to 
explain to you. 

Q. That is a correct imitation of a six inch 
aerial bomh, is it 1 A. Yes, it is. A tube is made 

40 
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ab·out six inches diameter, of a fine quality rope 
:Manila paper, rolled about six or seven ply. 

Q. That is the exterior or skin, is it? A. That 
is the exterior skin, the first. The inner covering. 
There is a bag made about five inches long, n1ade 

1.0 of this paper. In the bottom they put a disc made 
of straw board, fifteen straw board, they put 
about five discs, and instead of dropping it all the 
way down, they drop it within about two inches of 
the bottom, and tuck in this Manila paper over 
the straw board to make it a solid base. They 
place in the bag, when it has been completed, the 
first hag, the stars, whatever the effect is going 
to be, star shells. When they get the stars- in, 

20 then a small quantity of powder which breaks the 
shell; they place in several discs like this with a 
time fuse. 

'Q. What is: that made of? A. Fifteen straw 
board. The time fuse is made of a very high 
quality of hardware paper. In this tube is 
charged meal powder, and so timed that it is 
about five seconds, when it is a time fuse that 
determines the tin1e when it leaves the ground 
until it reaches the air and bursts. This fuse is 

3 o placed in the top and the paper extending above 
it is packed all around it. After that it is wound 
with a fine quality of shell twine, wound above 
and around that way and around this way. May-
be they would be only about one-quarter of an inch 
apart. After that it is covered with another coat-
ing of fine J\1anila paper. It is allowed to dry. 
And after it is dry they put the propellent charge 
in, they put another layer of paper which extends 
down about four inches below. The powder is 

40 
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placed in there and the bag tied and then another 
piece of paper put over that. After that is done 
a piece of fuse, which we call a match, like this, 
is run to the time fuse, which is here, and also 
runs around to the bottom to the propellent 
charge. vVhen the fuse is lit, the fuse lights the IO 
propellent charge and at the same time lights the 
time fuse, it is propelled up in the air, and going 
up in the air the time fuse is burning through 
and it breaks out maybe two hundred feet or 
three mundred feet. 

Q. How many different men are engaged in the 
making of a complete bomb? A. In some cases 
the man goes right through and con1pletes it hi1n-
self. In most cases he starts with a bomb and 20 
finishes with the bomb. 

•Q. One man? A. One man; yes-, sir. 
Q. When you get the powder what examination 

do you make of the powder? A. Why, when they 
are opening it up the man who uses it examines 
it to see whether it is clean. It is very easily 
told. The powder is usually different grades, fine 
grades, and it is very easy detecting whether it is 
good or not. 

Q. What examination do you make of this kind 30 
of powder that produced 192,000 bombs that 
never misfired, or never prematurely exploded? 
vVhat do you do? vVhat do you do in that case? 
A. Well, the powder, the only thing the powder is 
for is the propellent charge. 

Q. I know it is, but don't you examinP. -it to see 
whether there is anything else besides powder in 
it? A. Yes, they do, they examine it, certainly 
they exa1nine it. 40 
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By Mr. Hendrickson: 
·Q. Where do you get .your black powder from 1 

A. From Du .Pont 's. 
Q. How long have you bought from . Du Pont 

black powder 1 A. Fifty years. 
1 O . Q. Does it always come even in . grain and even 

in powder 1 A. Always comes -very _good. : . N 0 
trouble a.t all. 

, 20 

Q. Wha! is, ~own as black powder is always 
the same, isn t it 1 A. Yes, different grades dif-
ferent kinds. ' 
• . Q. The difference in the grades is only in .the 
srne of the grain, isn't it 1 A.:· That is. all. · 

. By the Court : 
· · Q. Who makes the fuse 1 A. It is made by an-
other department. 

Q . . Not the ~ame men 1 A. Not the same men; 
no, sir. 
- . ·Q. Well, I asked you if the one man made · the · 
co.mpleted bomb 1 · A. I 1nean asse ·m.bling the 
bomb. 
· ·. Q. I just wanted to know how many different 
men vv-ere engaged in the making of a bomb f Not 

;: , 30 m~re - assembling, but the making from start to 
finish of. the homb1 A. Well, maybe manufacture 
th_e colors, probably be one man. One man mav 
mix the con1po·sition, and from that man it goe~ 
to a man who_ rrio.ulds the stars, or the pellets of 
color that go in there, that is all, in the case of a 
star bomb. · 
· Q. _Just exp.lain that fuse .,: will you, just what 
that is made of, and just how it works to a fi I fi . . h oz • na n~s . . A. This fuse is : made of cotton yarn, . 

1 .. ·HJ•· whi ch 1s passed through ·a composition; the com-
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position is black powder wet down, a little starch 
or something put with it, and this cotton yarn is 
passed through it, so that it beJomes saturated 
with it, and dried. That is the black match I was 
speaking· of. In the case of this sort, where they 
want it to go quick they roll it in a paper tube. _: 1 O 
When it is out like that it goes quick. When it 
is out it goes like that, goes instantaneous. 

Q. How far down does that reach in that bomh1 
A. Just about one-quarter of an inch in here to 
light this fuse, and follows down along the side to 
reach the propelling charge. 

Q. Then the fuse goes· all the way through 1 A . 
No, sir; this fuse just goes into this . first break. 
When the first break goes off it sets the fuse of , 20 
the seeond break. 

Q. Then there is another fuse 1 A. Exactly. 
One after the other. 

Q. One fuse after the other1 A. Yes, sir. 
Q. What effect does the setting off of each fuse 

-how many fuses inside of that 1 A. Four. This 
one makes five. 

Q. 'The outside one makes five 1 A. Yes. 
Q. When is the explosion · supposed to occur 1 

A. This fuse here- : , 3 0 
Q. The explosion that will force it perpendicu-

larly up in the air 1 A. It starts as soon as this 
fuse is lit. • This fus ·e lights that and this goes -in-
stantaneous. 

•Q. It must reach the botton1 before it goes up 
in the air 1 A. Yes, sir. 

Q. Is there a dang er of such an explosion be--
fore it reaches the bomb fuse1 A. We haven't 
had them. In our experience we haven't had .l 4 0 
them iu- 19·3,000 shells. 
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Q. If you haven't had them in 193,000 shells, 
then why did this one explode 1 A. I don't 
know. 

Q. Well, if you made 192,000 shells that never 
exploded, then isn't it your .assertion that if the 

l O thing is properly made that it cannot explode 1 

Mr. Hendrickson: If I may object. 
The Court: I will withdraw it. But it 

seems to me that along the line of the 
questioning that you put, that he has been 
giving expert opinion all the way through. 
However, if you do not qualify him as an 
expert, that is different. 

20 By 11:r. Watson: 
Q. Mr. Jardine, you are an expert, aren't you, 

in the manufactu1ie of these shells 1 A. Why, I 
have had charge of the factory for twenty-three 
years and watched the manufacture. 

Q. You are an expert in the setting of them 
off, aren't you 1 A. I haven't had so much prac:-
tice in that. I have set off displays, yes. 

Q. How many displays have you set off? A. 
Two or three, and I have set off my own dis-

30 plays. 
Q. Over how many years 1 A. Oh, I suppose 

a bout thirty. 
Q. Yes. Now, the fuse-is it this exterior fuse 

that continues down to the propellent charge in 
the bottom? A. Yes. 

Q. That same fuse? A. This fuse here (indi-
cating). 

Q. That propels the bon1h from the n1ortar, 
sends it up in the air straight? A. Correct. 

40 ,Q. Then after it gets in the air this tin1e fuse 
inside begins to work? A. This one here first. 
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Q. They work from the top down? A. 'That 
is it. 

Q. How· does the fire get-·what sets off that-
A. This fuse lights-this match lights this fuse, 
at the same ti1ne it goes down and lights the pro-
pellent charge. 10 

Q. The outside fuse lights the powder, tim .e· 
fuse? A. Yes. 

1Q. And the fuse to the propellent charge prac-
tically at once? A. That same thing. 

Q. But the propellent charge is instantaneous 
and the upper charge is a time fuse? A. Ex-
actly. 

Q. So in this . 192,000 that you sent off before 
this happened, the propellent worked first, and 20 
the time fuse worked afterward? A. I said we 
had no- we sold 19·3,500 shells and have never 
had a .complaint. 

Q. In this one the time fuse got busy first, 
didn't it? A. I don't say what happened. 

Q. Well, might it be that one of your workmen 
got the tin1e fuse and the propellent fuse mixed 
up and got it in the wrong place? A. You can't 
put a propellent fuse on here. That is a lot of 
black powder. You couldn't get it on top of the 30 
shell. 

1Q·. Couldn't do that? A. Why certainly .not. 
,Q. Well, the thing didn't work anyhow, did it? 

A. Apparently not. 
,Q. And you were there? A. I was there, yes. 
Q. It 'blew up with sufficient force to hurl this 

mortar, so that there was none of it there when 
you got to the place? A. Yes, that is correct. 
There was none of it there. 40 Q. How much does this mortar weigh? A. Oh, 
I should judge 150 pounds. 
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Q. I can't lift it. Did you ever hear of any of 
the other pieces of this mortar? A. No, I have 
never heard of any of them. 

Q. Did you make any investigation to try to 
find out where the other pieces went? 

Mr. Hendrickson: I have, hut we have 
never found a piece of them. 

A. We never found them. 
·Q. You have never found them .? A. No. 
Q. Five ounces of black powder couldn't do 

that, could they, Mr. Jardine? A. No. 
Q. What? A. I should not think so. 
Q. You are an expert. Five ounces of black 

20 powder could not rend that 150 pound mortar? 
A. No, it could not. 

Q .. And send it all over creatio~ so that only 
one piece afterwards ever was found? A. it 
could not. 

Q. Must have been something else in there, is 
that so? A. It wasn't the black powder that did 
it. 

·Q. Something did it, didn't it? A. Yes. 
Q·. And it wasn't black powder? A. No. 

30 Q. So it must have been something else? A. 
It must have been something that did it. 

Q. Who inspects this black powder? You say 
the man who puts it in the charge? A. Yes, the 
expert who has charge of this • department. 

Q. Does anybody else inspect it? A. We don't 
open the kegs until they are ready to be used. 

Q. Then what you do is, you get in a shiprnent 
of a carload of black powder? A. No. Small 

40 
quantity of black powder. Fifty kegs. 
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Q. That is opened for use? A. As they need 
it thEy open it. 

Q. How many kegs do you open at once 1 A. 
One keg at a time. · 

Q. If a man wants to use some of that black 
powder he goes to the open keg and helps him- lO 
self? A. In this case he would get a complete 
keg. This man would get a keg that had never 
been opened and take it to his department. 

Q. Does he work at a bench? A. A bench, yes. 
Ile has a shop. 

Q. He takes this keg of .black powder and 
opens it and uses it? A. Yes. 

1Q. No inspection made of any kind 1 A. He 
inspects it when he opens it. . . 20 

Q. That is by sight and feel? A. And tnes 1t. 
Q. How does he try it? A. Take a shell out 

and put a propelling charge in and try i~ and see 
if it is-

·Q. Just send one up in the ~nr? A. O~crsion-
ally, yes. 

Q. Does he do that every tin1e A. v\,'hy, no. 
Wouldn't have them. 
( Q. You said he does that occasionally. Does 
he do it every time? A. I don't know tha~. 30 

Q. Well, did he do, it every ti1ne when you were 
there, when you were working there? A. I can't 
tell vou that. 

Q.,; Well, you must know whether he did or 
didn't? A. ,Vell, I was superintendent of a plant 
of 180 people. 

]\,fr. Watson: That is all, Mr. J a reline. 

40 
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By Mr. Hendrickson: 
Q. Mr. Jardine, you say one man makes a shell 1 

A. One nran assembles the shell. 
'9· That is, it is strictly a one man job 1 A. 

It IS. 
1 O 1Q'. Now, the stars that are in a five star shell-

just tell th_e jury how they are made 1 A. They 
are ma~e 1n moulds, a special department just 
for making stars; the composition is mixed in one, 
department, taken over into a star maker who 
puts this composition in moulds, and it is pr~ssed, 
and after they are pressed they are taken in a 
drying room and dried, and when they are dried 
they are put away in stars, in kegs, marked with 

20 the color. 
Q. They are made up in large quantities, aren't 

they? A. Made up in large quantities ahead. 
Q. Are they made by machinery1 A. Just 

made by hand press. 
Q. A machine operated by hand? A. Yes. 
Q. Just squeezes them into little round balls? 

A. Yes. 
Q. And t~e! are dried and they are made up in 

large quantities. Now, then, the fuse just tell 
3 0 the jury how they are made 1 A. Fuses' are made 

in a separate department by one man. The com-
position is mixed in one department taken to 
~his mateh shop, where it is wet, and c~tton yarn 
is_ run through this composition, and the yarn 
picks up some of the composition it is passed 
through, it is rolled off on racks on frames · and 
set up to dry. When it dries it is cut off in six 
foot lengths. 

_ 10 Q. You n1ake long quantities or strips of it at 
one time 1 A. Yes. 
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Q. This is the cotton part~ A. Yes. 
Q. What do you call that in the trade 1 A. We 

call that black match. 
·Q. That burns very slowly, doesn't it? A. 

Very slowly, yes. 
Q. If you cover it with paper what happens 10 

then? A. It makes it very quick, what we call 
quick match. 

q,. Is that the same kind of a match that is there 
covered with paper, is that the same kind of a 
match that runs all over in such a display like 
Niagara Falls~ A. That is the sam.e kind. 

Q. And the reason it goes so quick over the 
whole hig set piece is because it is covered with 
paper~ A. Because it is covered with paper and 20 
confined in the tube makes it quick match. 

Q. Covering it makes it work quick? A. Yes. 
Q. Is the fuse that runs down the whole length 

of that shell inside of the cardboard or pa per 
wrapping that connects with the black charge at 
the bottom first 1 A. Yes, you see it here. 

1Q. Is that a covered match 1 A. That is a 
covered qui cl~ match. 

Q. So that it snaps as quick as that, doesn't it? 
A. Instantaneous, yes. 30 

Q. It goes instantaneously, as soon as the 
match reaches , the-fire reaches the end there 1 
A. Yes. 

Q. Now, then, that shell really consists of five 
shells, doesn't it? A. Five distinct compart-
ments, five shells. . . 

Q. Each one is really a separate and distinct 
shell? A. It is. _ 

Q. Connected together by matches through that 40 
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one that is there 1 A. Connected with this (in-
dicating). 

•Q. Where did that come from 1 A. That came 
from the ground that the display was fired. 

Q. Down at Perth Amboy? A. Down at Perth 
10 Amboy. 

20 

Q. We picked that up there together 1 A. Yes, 
we picked that up. 

Q. That went out of a shell that was fired up 
in the air very probably? A. Yes. 

Q. That is between each of these shells, is.n 't 
it? A. That is correct. 

•Q. One of them . is the propelling ,charge, that 
sends it up, and the other four are separate col-
ors or stars 1 A. Yes. 

Q. With a propelling charge of powder inside °l 
A. E ,xactly. 

Q. Do different men gradually work themselves 
up to the shell makers 1 How do you get shell 
makers 1 A. This man we have who has charge 
of this department is a man who has had about 
forty years experience. He has been with us 
about seventeen years. 

Q. There are other men besides that n1ake 
30 shells in the world, are .n 't there 1 A. Yes. 

Q. How does a man work up-how does he get 
experTunced to be able to make a shell 1 A. By 
working under this superintendent, and we have 
many experienced shell makers who have come 
from Italy, and most of them-

Q. If a m.an started to work under somebody 
else- A. He starts to work under somebody 
else. 

•Q. Just like a n1an :tearning any trade t A. 
4· f/ Yes. 
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Q. Before you put such a man to work do you 
know whether or not that man is safe to make-
shells or not 1 A. Certainly do. 

Q. How do you find that out? A. We have him 
pass through the man who has. charge of this 
shop to he examined and found out whether he is 10 
an expert shell maker or not. 

Q. Do you take shells made by such a man and 
test them and try them 1 A. The foreman has 
charge of that. He does. 

·Q. I mean the company1 A. The company, 
yes, we do. 

,Q·. Your foreman tries out such shells, don't 
he, made by a. new man f A. Yes, we certainly 
do. 20 

Mr. Hendrickson: That is all. 
J\1r. Watson: No further questions. 

ROY R. TREMPY, a witness produced on be-
half of the defendant, being duly sworn accord-
ing to law, on his oath, saith: 

Direct-examination by Mr. Hendrickson: 
Q. Mr. Trempy, where do you reside1 A. For-

est Hills, Long Island, New York. 
Q. What relation do you bear to the defend-

ant company, the Unexcelled Manufacturing 
Company 1 A. Salesman. 

Q. How long have you been in their employ 1 
A. Seventeen years. 

Q. All of that time1 A. With the exception of 
1918 up until May of 1919. 

30 

40 
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Q. Were you Ollt of their employ then? A. I 
was in the service. 

,Q. You mean you were in the war? A. In the 
war ; yes, sir. 

'Q. How long were you in the war? A. From 
10 January, 1918 until May, 19:19. 

Q. Whereabouts, in this country or overseas 1 
A. Three-quarters of the time over in France. 

Q. Did you hold any office or were you a priv-
ate? A. I went in as a private and came hack as 
a second lieutenant. 

Q. When you came back did you go right back 
to work for the defendant? A. Yes, sir. 

Q. So that from now hack it is seventern years 
20 since you first went into their employ except that 

period? A. And 1920 from January until 1fay. 
Q. 1920, where were you then 1 A. Taking 

charge of a fireworks plant in Astoria, Long Is~ 
land. 

Q. Who were you working for there ·? A. 
George F. King. 
· Q. You left them to go back to the lTnexct~lled 1 
A. Yes, sir. 

Q. Are you the man who fired this display at 
30 Perth Amboy~ A. I am. 

Q. J)id you fire the shell that exploded 1 A. I 
did. 

·Q. First describe what you had thf!rE! to fire~ 
Ilow many mortars did you have 1 A. trwenty-
bvo. 

Q. And what were they like 1 i\. They were 
four jnch IYtortars, six inch mortar~ and eight 
inch mortars. They were the steel mortars. We 
aiso had r1aner tubes to fire the three inch ~hells. 

4(j 1- .t' 
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The three inch shells do not require steel n1or-
tars. 

Q. How _many of these st eel 1nortars did you 
have ? A. Twenty-two. 

Q. How were they set in the ground 1 A. 
Buried two-thirds of the way. We dug a trench IO 
and set each mortar about ten inches apart. 

Q. How far a.part? . A. Ten inches apart each 
mortar. 

Q. Do you mean ten inches from each other! 
A. Yes, sir. 

Q. Do you mean the next .mortar to that would 
be ten inches away from that mortar? A. Yes, 
Sll'. 

Q. What is, the object of burying then1 in the 20 
ground 1 A. For safety purposes. 

Q. Well, tell us what you mean by safety1 A. 
If the mortar was not buried in the ground the 
concussion of the shell is liable to throw the 1nor-
tar over when it hits the powder charge and 
therefore it may send the break out into the crowd 
instead of going up into the air. 

'Q. And they are buried in the ground to hold 
them upright, are they? A. Yes, sir. 

Q. How many shells-did you get the contract 30 
for this display yourself as s,ales.man? A. I did. 

•Q. Do you know what the display was made up 
of? A. Yes, sir. 

Q. How many shells did you have in that dis-
play? A. 150 in all. 

Q. Of what size, do you remember? A. Three, 
four, five, six, eight and ten. 

Q. Did you have a ten inch shell 1 A. Yes, sir. 
Q. What did you fire that out of, an eight inch 40 

mortar1 A. A ten inch mortar. 
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Q. You had a ten inch mortar beside 1 A. Yes, 
SU. 

Q. How many shells did you have of the eio-ht . h o inc type 1 A. Twenty-seven. Beg your pardon. 
Eight inch did you say1 

IO Q. Yes1 A. Six. 
Q. Six eight inch shells. Now, how many ten 

inch shells 1 A. Four. 
Q. How many six inch shells 1 A. Twenty-

seven. 
'Q. And one of those twenty-seven six inch 

shells is the one that exploded in the mortar is 
it1 A. Yes, sir. ' 

1Q. Do you know how many of the six inch shells 
~O had been exploded before this one exploded in 

the mortar 1 A. Twenty. 
Q. How do you keep track of all these 1 A. Be-

cause there were seven returned to the faetory 
after the show. 

. Q., You took back seven six inch shells that you 
d1dn t shoot f A. Yes, sir. 

Q. Did you ever see a shell made yourself f A. 
Yes, sir. 

Q. Whereabouts f A. Staten Island factory. 
30 Q. How many have you seen 1 A. And also at 

Astoria, Long Island. 
Q. How many have you seen f A. Hundreds 

of them. 
Q. How many shells have you shot off your-

self 1 A. Over one thousand. 
Q. How many six inch shells have you fired 

off yourself 1 A. vVell, I couldn't say. Around 
three or four hundred probably . . The number 

40 of six inch shells vary in a display. They would 
be more of a smaller shell than there would be 
a larger shell. 
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Q. How long have you been firing shells 1 A. 
Fifteen years. 

Q. Are you accustomed to fire for the defend-
ant displays of shells~ A. Beg pardon 1 

( 1Qiuestion repeated by stenographer.) 1 o 
A. Shows where I guarantee a committee that 

the show will be the best show they have ever had 
for the money in the state I take entire charge of 
the show. 

·Q. Do you mean firing it yourself~ A. Yes. 
1Q. Did you fire all the shells that were fired at 

Perth Amboy in June 1 A. I did. 
Q. You had twenty-two mortars there. Now, 

tell the jury how you went about firing the one 2 o 
hundred and odd shells you did fire 1 A. The 
shell would be divided up into different effects, 
and to get the desired effect of a firework display 
you have to break the monotony and I had a man, 
Mr. Burns loading for me. He would go along 
and load the shells and I would follow up by fir-
ing the shells. While he was loading the shells 
there would be a rocket display fired off at a safe 
distance from the shells so there would be son1e-
thing in the air continually. 30 

·Q. T'ell us how you would light the shells 1 A. 
The shells would be placed in the mortar by the 
man loading for me, and there would be a trench 
duo- and it ~ould be-at this special occasion I 
wa~ on the east side of the mortars, or down river 
side. After the shells were loaded I would lie 
on my stomach and go along and pull the safety 
n1atches off and light the fuse. 

Q. 'Just explain what you n1ean by the safety 4 0 match 1 A. The safety match-this is quick 
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match, and there is supposed to he six inches, 
there is six inches of slow match before you reach 
the quick m.atch; then we have a safety cap put 
on there to prevent sparks from other pieces of 
fireworks falling down that would ignite that fuse 

1 O if it wasn't covered, and that is one of the pre-
cautions we use to see those safety caps are there. 

·Q. You pulled that off? A. We pull that off. 
Q. Then what do you do? A. Put the torch 

light to this end. 
Q. Then what happens? A. The shell immdi-

ately, instantaneously goes up in the air. 
Q. And explodes. Now, then, this one that ex-

ploded prematurely, or whatever you call it, ex-
20 ploded when you lighted it, can you tell us any-

thing from your recollection of what happened 
when you lit that one? Do you remember any 
of it? A. Everything was a daze, and the only 
thing I remember is when my men came to me 
and asked me if I was hurt. I was on my feet at 
that time. 

Q. Do you kno-w whether you lit the fuse or 
not? A. I did. 

Q. You lit the fuse and that is the last you 
30 knew. Did you look to see what happened to the 

mortar or the shell after you got over the daze? 
A. My first thought was of the people running 
towards the fireworks display and to avoid any 
further accident that might be some of them run-
ning towards the display might have had matches 
or cigarettes and n1ight have caused further dis-
order, and I immediately ordered the set piec es 
to he fired to get the crowds hack, which they did. 

40 
Q. 1-Iow much was fired after this accident, 

how long a time? A. Well, we put the grand 
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finale on, we cleaned everything up in about seven 
minutes, with the exception of about seven shells. 

-Q. Those were the seven shells that had not 
been fired upon that time? A. Yes. We didn't 
want to fire those because the ground was loos-
ened where the other mortars were buried and we 10 
didn't think it was a safe thing to fire the remain-
ing shells. 

-Q. Who decided not to fire those shells? · A. I 
did. 

Q. T·ook them back to the factory? A. Yes, sir. 
Q. All the rest of the stuff was fired off1 - A. 

Yes, -sir. 
Q. This was towards the end of ·the perform-

ance? A. We had carried the show on between 20 
forty-five and fifty minutes. The show was sup-
posed to have gone an hour. 

Q. Have you any doubt yourself that the shell 
exploded in the mortar? A. No. 

Q. You have had enough experience-
Mr. Watson: "\Vhat does that mean, you 

have or have not 1 
The Court: He has no doubt. 

A. I haven't any doubt. 

By Mr. Watson: 
Q·. That it did? A. Yes. 

By Mr. Hendrickson: 
Q. You are satisfied that it did explode in · the : 

30 

mortar1 A. Yes, sir. 
1Q. That is what you think yourself? A; Yes, ·.· 

su. 
Q. Do you remember at all the hole that was 

there .1 Did you .see that afterward? A. There '1 ° 

. '. i 
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was a hole where the mortar had been, say about 
two feet in length and about eighteen inches deep. 

Q. How long did you stay there before you went 
away? A. Until the show was complete. 

Q. Did you know that Mr. Robinson had been 
lO hurt while you were there at the show? A. Not 

until the chairman of the committee took me to 
a doctor in iS'outh An1boy-in Perth Amboy. 

·Q. How long afterward was that? A. I should 
say, well, the show took seven nrinutes to com-
plete and we were on the highway, I would say, 
about between ten and fifteen minutes. 

Q. Before you went to the doctor? A. Yes. 
·Q. And it was when you went to the doctor that 

20 you heard about Mr. Robinson being hurt? A. 
Yes. 

Q. What did you do then? A. After I left the 
doctor the first thing I did was to go to the hotel 
and call up the hospital and inquire about who 
was hurt. 

Q. Did you find out who was hurt? A. They 
didn't know his name at that time. They 
wouldn't give me th~ name. 

Q. They wouldn't give you the name? A. No. 
30 Q. After a shell is shot off in one of these n10r-

tars what happens before you put another shell 
in? A. The mortars are loaded in series. The 
man loads the whole twenty-two mortars and he 
goes away, and I am the only one firing the shells 
myself, and I go along and fire then1 as to get the 
desired effects. They would go immediately. It 
is supposed to be when a shell is jn the air hrea k-
ing, the other shell is supposed to be leaving the 

411 
mortar, to get the desired effect, except where 
we have a special parachute shell, ,ve give two or 
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three minutes time, say a nrinute, to give the 
spectators a time to enjoy the desired effect. 

1Q·. What do you mean by parachute shelH A. 
Parachute shell is when the shell reaches its 
height there is a parachute, suspended fron1 this 
parachute there is a chain pots or lights that have 10 
color hanging from this light as they float in the 
air, and this parachute holds this pot in the air. 

Q. Are those the same thing as stars? A. No. 
Q. Same composition as stars? A. Same com-

position, yes. 
Q. 1\1:ade out of the same con1position, with dif-

ferent lights? A. Yes. 
Q. Do you know what that composition is? A. 

The star composition is made up of colors, stron- 20 
tium, barium and then salt peter used in order to 
make the color function, sulphur, charcoal. 

•Q. Any fat or grease used to hold them to-
gether 1 A. Well, we use dextrine, or paste. 

Q. Did you ever make any stars yo1-uself? A. 
Not for the U nexcelled Company. 

Q. Have you any idea how long you were stun-
ned, when you lost track of things? A. I couldn't 
say, but it couldn't have been very long, because 
when I regained my senses I was on my feet and 30 
~.ifr. Burns came up and asked me if I was hurt, 
and I said no, go on with the show. 

1Q. Where did you get the bombs that you fired 
in Perth Amboy? A. From Staten Island factory. 

Q·. Did you select them yourself? A. They were 
selected by the programme that was submitted 
to the conmiittee. 

Q. vVell, I mean they told you what they 
wanted? A. No, they didn't know. It was left to 
the Unexcelled Company and Mr. Jardine and 

40 

1nyself arranged the programme. 
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-Q1
• Did you look at each shell before you took 

it down there to Perth An1boy 1 A. I wasn't at 
the factory. I didn't see the shells before they 
got to Perth Amboy. 

Q. Where did you first &ee these shells~ ·A. 
IO When I opened up the case to sort out the shells 

and the different sizes. 
Q. Did you tell us what you did when you 

opened the case 1 A. vVe opened the cases, these 
cases are all packed with excelsior, opened up the 
cases, took out the different size shells and looked 
to see if the fuse was intact, and the.re wasn't 
any holes in the paper. Then we laid them -back, 
took the excelsior out of the boxes, laid them back 

20 into the boxes 1 and put tarpaulins over them fro1n 
a safety point. 

Q. Is that the usual way you handle them when 
you ~re · shooting displays 1 A. Yes, sir. 

Q. How do your other employes · handle the 
shells when they are shooting · a .display 1 A. The 
same way. 

Q. Hqw many men are there in the em.ploy of 
your- company who shoot displays~ A. Couldn't 
say the exact number, but when I go on a show I 

30 ca:11 for ·three men that I know are the best in the 
fireworks game. · 

4 IJ 

Q. That is your . judgrnent1 A. That is my 
judgment. 

'Q. Well, but now, suppose ·the con1pany wants 
to send somebody else besides , you to fire a dis-
play, who would they send1 A. They would send 
a competent man who had the same schooling as 
the other. 

Q. Who is the competent mah 1· Who of your _ . 
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men- A. A man that has been in the employ for 
a number of years. 

1Q. Can you give us their names, any of them 1 
A. Yes. 

Q·. Who 1 A. Mr. Charles Tucker, Mr. Ted 
Tucker, Tim Burns, John Lamonte, Mr. Johnson, lO 
Mr. Vochhoven. 

Q. Have you ever been to see displays they 
fired 1 A. Yes, sir. 

·Q. Did you ever see the way they handle shells 1 
A. Yes, sir. 

Q Do they handle them the same ,vay you do 1 
A. There is only one right way to handle them. 

Mr. Hendrickson: Cross-examine. 

CROSS-EXAMINATION by Mr. Watson: 
Q. How many six-inch shells did you say you 

did not shoot 1 A. Seven. 
Q. What was the reason 1 A. Because . the 

mortars that were previously buried in the 
ground were loosened by the explosion of the mor-
tar that broke. 

2 (_) 

Q. How far away were they loosened from the• 
mortar that broke1 A. Well, they were not out 30 
of order, but the ground was not packed up 
around them. 

Q. How great an area was affected 1· A. The 
shell on eithe,r ·side of the shell that was broke · 
was laying at an angle, I should say, of ninety 
degrees. 

By 1\1:r. H·endrickson : 
Q. You mean mortar1 A. The mortar .. 

40 
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By Mr. Watson: 
Q. What about the next shells 1 A. The next 

shells were in order. 
Q. So it affected the, two adjoining shells 1 A. 

Yes, sir. 
10 Q,. How many six-inch mortars did you have 

30 

there 1 A. Eight. 
Q. Then three of the eight were affected 1 A. 

Three of the· eight were affected. 
Q. Didn't you fire off the rest of these six-inch 

bombs 1 A. I beg your pardon. Two of the six 
were affected, and one of the eight was affected. 

Q. You said there were · seven six-inch bombs. 
you didn't s·et off 1 A. Yes. 

Q. Did you set off the rest of your bombs 1 A. 
No. 

Q. How many bombs didn't . you set off alto-
gether 1 A. 143. 

Q. How many did you fail to set off 1 A. 
Seven. 

Q·. What ·were they1 A. Six-inch shells and 
one eight-inch. 

Q. Six inch shells and one eight inch shell were 
not set off 1 A. Y,es. 

Q. You had how n1any mortars left intact 1 A. 
Eight. 

Q. Left intact 1 A. I had six six-inch mortars 
intact. 

Q. Then you could have set off the other six-
inch shells in those mortars that were left intact 1 
A. Not -when there were one hundred people com-
ing over towards the mortars. I did not fire them 
from a safety standpoint. 

40 Q. \Voll, these m.ortars v.rere pointed up in the 

air 1 A. And the youngsters were on top of the 
mortars too. 

Q. Where was the rest of the display that you 
set off 1 A. About two hundred feet in the rear 
towards the river. 10 Q. The real reason that you couldn't set these 
off was because the crowd came on top of you~ 
A. It was. 

Q. Your method · of lighting the fuse was to 
draw off the slow end~ A. Yes. 

Q. And light the quick end~ A. Yes. 
Q. Why 1 A. The cover on that fuse was put 

the-re from a safety standpoint and you couldn't 
light them unless you tore it off. And the method 

20 of getting an effect of the display, I would he lay-
ing down and I would take three fuses in my hand 
and pull the three off at once and I would lie right 
there to get instantaneous effects. 

Q. Can this be lighted~ A. It can. 
Q·. But in order to get a better .effect you disre-

gard it- A. Slapped the torch fire right to the 
shell. 

Q. You disregarded the safety end of the· fuse 1 
A. That wasn't the safety end of the fuse. 30 

Q. Where was the safety appliance that you 
speak of~ A. This is supposed to be a safety ap-
pliance. 

Q. Yes. A. And I pulled those off and I 
slapped the torch fire right onto the fuse. 

Q. How does an ordinary exhibitor set off thes •e 
things, does he light it there, or does he pull it 
off too~ A. An expert pulls it off. 

,Q. But an ordinary person, • 1ike myself, if I ~io 
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were setting off one, I would light it at the end of 
the slow fuse f A. That is if you couldn't read, 
because instructions are on them what to do be-
fore you fire them .. This is: a safety fuse that 
goes over this. 

1 O Q. Do you know how many- · 

Mr. Hendrickson: Safety cover. 

A. Safety cover for the fuse. That is to pre-
vent sparks from hitting that and lighting the , 
fuse. 

Q. Now, you have produced a red paper cylin-
drical cover which cove-rs• the slow fuse. It was: 
this paper that you tore off f· A. Yes, sir. 

~O Q. Then after tearing off the paper what would 
an ordinary person like myseH, able to read, do 1 
Would I light it at the end of this slow fuse or 
at the end of the quick fus.e f A. If I didn't know 
anything about fireworks I would use every pre-
caution and light the end, but that wouldn't make 
it any safer. 

Q. Well, what the instructions tell you to tear 
-off is this red paper thing f A. Yes. 

3 0 Q. They don't tell you to tear this · slow fuse · 
off f A. We didn't tear the slow fuse off. We 
tear the paper off. 

Q. You said the instructions tell you to do f A. 
Yes. 

Q. You said if I knew how to read I would tear 
this off1 A. No. 

The Court : He did not say if you knew 
how to read. 

4o Mr. Watson: Didn't he say that f 
The Court : No. 
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Mr. Watson: He said if I read the in-
structions. 

A. You would tear this cover off, if yon. read 
the instructions. 

Q. Not this 1 A. Not that. 10 
Q. And this is where you lighted it 1 A. Yes. 
Q. How many ounces of powder of all kinds 

were in the bomb and the fuse and the whole husi-
ness 1 A. From the manufacturing standpoint-

Q. I don't care from . what standpoint. How 
many ounces of powder were the-re 1 A. To my 
knowledge for a ·six-inch shell there ought to be 
between four and four and one-half ounce,s in the 
propelling charge, and about three-quarters of 20 
an ounce of powder in each break. 

Q. Then you had nine• or ten ounces f A. Yes, 
sir. That is for a six-inch shell. 

Q. Do-es that include the fuse f A. No. 
Q. How much in the fuse 1 A. Couldn't say. 
Q. Any idea 1 A. That would be getting down 

to too small a detail. 
Q. Less than an ounce 1 A. I might say an 

ounce. 
Q. Then you had ten or eleven ounces in the 30 

whole outfit f A. Yes. 
Q. Had you fired othe-r bombs from the particu-

lar shell which burst in this . case 1 A. From the 
particular mortar, do you mean f 

Q. From the particular mortar f A. Yes, sir. 
Q. Was the mortar all rig·ht f A. Yes, sir. 
Q1. Are you an expert f A. In firing. 
Q. In firing. Have you suffi.Qient expert 

knowledge to say whether ten or twelve ounces of 40 
powder •exploding in that mortar- A. I am not. 
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Q. ( Continuing )r-would have sufficlient force 
to burst it? A. I am not. 

Q. Have you sufficient expert knowledge to say 
whether that mortar was sufficiently strong; to 
withstand the explosion of this quantity of pow-

1 O der within it? A. I am. 
Q. Did it have? A. Yes. 
Q,. It did have? A. Yes. 
Q. I understand you to say that the mortar was 

sufficiently strong to withstand the explosion of 
as much powder as that six-inch shell was sup-
posed to contain? A. It was. 

By the Court.: 
20 Q. How do you know that, Mr. Tre •m.py1 A. 

A mortar has to be reinforced certain thicknesses 
from the bottom, and thr ,ough my schooling I 
found out we had the mortars manufactured ac-
cording to the strength of the shell. 

By Mr. Watson: 
Q. Did you ever have a mortar disappear be-

fore? A. No. 
Q. Then there must have · been something else 

3 0 
in this shell? A. No, I would not say so. 

Q. Well, if the , powder that was suppos ·ed to be 
in it could not have done it, what did do it? A. 
Several causes. It could possible have happened, 
that the human element don't understand. 

Q. That might be. It might. have been caus ·ed 
b;r something else being in the shell too, might it 
not 1 A. Possibly. 

Q. Some stronger explosive, is that so? A. 
Pos ·sibly. 

4() 
Mr. Watson: That is all. 
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R,E-DIRECT-EXA .MINATION by Mr. Hen-
drickson: 

Q. How many shells had you shot previously 
out of the mortar that exploded, before the ex-
plosion destroyed the mortar1 A. 142-. 10 

Q. No, I mean out of the particular mortar that 
was , destroyed by the explosion 1 A. Eight. 

Q. You had previously shot eight shells: from 
'+6l A y 1..,. • e·s. 

Q. Had that mortar been in use before with 
your company? A. Yes, ·sir. 

Q. That particular mortar1 A. Yes, sir. 
Q. Has that mortar eve-r been us-ed by your 

company 1 A. Y•es, sir. 
Q. Look at it and see. I don't know whether 20 

it has or not. A. Yes, sir; it has. 
Q. What is the six on there? A. Si~ inches in 

diameter. 
Q. Are all six-inch marked that way? A . .Six; 

yes, sir. . 
Q. And the other ones the same way? A. Five ·-

inch mortar put a five on. 
Q·. You answered on cross-examination that 

was, the first mortar that had ever exploded, to 30 
your experiene:e? A. It is. 

Q. And the first shell that ever exploded pre-
maturely in your experience ,? A. It is. 

Q. Your reason for lighting the instantaneous 
fuse, I want you to make clear to the jury your 
reason for lighting the instantaneous fuse, in-
stead of at the slow end; will you ple·ase do that 
again so that they get that? · A. Fireworks to 
make-you can have the best fireworks but yet an 40 
inexperienced person firing a firework display can 
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make a bum job of it, and the way to get re·sults• 
in a firework display to make the spectators go 
home in good humor is to break the monotony and 
have everything go off just like a three ring cir-
cus, something going on all the time, ,vith their 

1 O necks being strained they are seeing something, 
and in o~der to make a shell leave the mortar 
while the other is: exploding you have to light 
them in that order. 

Q. It does not make any difference as to your 
personal safety whether yon light a slow end or 
the fast end 1 A. It doe·s not. 

Q. That is, there is not , anything careless in 
lighting it that way1 A. No, sir. 

20 Q·. You light it there because from your exper-

30 

ience you would time that next shell from the oue· 
that is exploding in the air, is that it 1 A. Yes, . sir. 

Q. And by lighting it at the , fast end you can 
tell it will explode- A. Just when I want it to. 

Q. At the period you want it to up in the air1 
A. Yes, sir. 

RE-CROSS-EXAMINATION by Mr. Watson: 
Q. Did you ever have a shell explode in a mor-

tar before 1 A. No. 
Q. Then you .... :don 't know by actual experience 

whe,ther the powder that was in that shell detonat-
ing under confinement would rend this mortar or 
not 1 A. No, ·sir. 

Q. Becaus-e you nerver had one happen before 1 
A. No, sir. 

By 1\1r. Hendrickson: 
Q. You have heard of instances, have you, 
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where a shell did prematurely explode in a mor-
tar 1 

Mr. Watson: I object to that. 
The Court: Objec~ion sustained. 

THOMAS BURN 1S, a witness , produced on be-
half of the· defendant, being duly sworn accord-
ing to law, on his oath, saith: 

Direct-examination by Mr. Hendricks ·on: 

10 

Q. Mr. Burns, you are employed by the Unex-
celled Manufacturing Company the defendant 1 

20 A. I am. 
Q. Where do you live 1 A. 62 Innis Street, 

Port Richmond, Staten Island. 
Q. How long have you been in their employf 

A. Twenty years. 
Q. Were you present at the Perth Amboy dis-

play in June, 19·261 A. I was. 
Q. What was your .occupation there, what were 

you doin,g at the display1 A. Cleaning and re-
loading mortars. 3 o 

Q. Will you tell the jury just what you do to 
clean a m.ortar and re-load it 1 A. Where I could 
reach the bombs: that were left in the mortar with 
my arm, I did s_o ; and where , I could not I had a 
stick with some nails drove into it to get out the 
wadding that was left there, and when they were 
all cleaned I re-loaded them so that Mr. Trempy 
could fire. 

Q. What is left in the mortar afte ·r a shell is 
-1 0 fired 1 A. This- bottom part here. 
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Q. What happened in Perth Amboy that caused 
this accident? A. I do not know. 

Q. Did you see the- A. I saw a cloud of dust. 
Q. You didn't s·ee anything except the dust? 

A. That is all. 
10 Q. Where were you? A. About ten feet away 

from the mortar. 
Q. Were you looking the other way, or what 1 

A. No. I was looking directly at it. 
Q. Did you hear the explosion? A. I did. 
'Q. What did it sound like? A. Terrific noise 

and a blast of dust. 
Q. Was it anything like the noise of the ex-

•>O plosion of the bomb when it is up in the air? A. 
,:., No. 

Q. How did it differ? A. Much louder report. 
Q. Was that because it was so near to you? 

A. Well, I don't know. 
Q. Well, now, when you heard this very terrific 

report and saw the cloud of dust what did you do 
then f _A. Looked for my partner Trempy. 

Q. Did you see him? • A. Yes, I did. 
. Q. Where was he when you saw him? A. Com-

3 
0 

1ng out of the cloud of dust when I saw him. 
Q. He was coming out. How m.any seconds, 

was that after you heard the noise before you saw 
him coming out of the dust? A. Probably two or 
three. 

Q. Two or three seconds? A. Yes. 
Q. What condition was he in? A. Dazed. 
Q. Did you go to him? A. I did. 
Q. Tell us what you did? Tell the jury. A. 

I vvent to 1fr. Trempy, asked him if he was hurt 
4o &nd he said-
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Mr. Watson: I object to the conversa .-
tion. 

The Court: Go on. 

Q. Did he say anything to you? A. He- did. 
Q. What did he say? A. Continue the show; I 10 

am all right. 
Q. Who else came, up to you then? A. Mr. 

Jardine, I think. 
Q. Have you ever seen a shell explode in a mor-

tar? A. I never did. 
Q. At any other place, I mean? A. Never did. 
Q. Did you shoot any mor ·e shells , afte ,r the ex-

plosion? A. We did not. 
Q. Do you know whyl A. There were too 20 

much of a crowd' on the · field at that time. 
Q .. Were all the rest of the fireworks shot in the 

display? A. They were. 
Q. What w~re the last things that were shot? 

A. I think the good night piece was the last. 
Q. Were· there other set pieces? A. There was 

a water£ all. 
Mr. Hendrickson: Cross ·-examine. 
Mr. Watson: No questions. 30 

Adjourned until 2 :00 p. m. 

40 
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Afternoon se,ssion 2 :00 p. m. 

CHARLES TUCKER, a witness produced on 
behalf of the defendant, being duly sworn accord-
ing to law, on his oath, saith: 

Direct-examination by Mr. Hendrickson: 
Q. Mr. Tucker, where do you live? A. 69· ·w ei-

ant Av,enue, Port Richmond, Staten Island. 
Q. Are you an employe of the U nexceiled? A. 

Yes, sir. 
Q. Were you present at Perth Amboy at the 

time , of the display last June? A. I was ·. 
Q. How long have you been in the fireworks 

2 O business as an e·mploye? A. Thirty years. 
Q. What were you firing at Perth Amboy? A. 

I was attending what we call the special works, 
set pieces and the like of that. 

Q. How far away from the , mortars were you 
at the time this shell exploded? A. Oh, I should 
say about seventy-five feet. 

Q. Did you see the explosion of this shell in the 
mortar? A. I heard the explosion, yes, and see; 

3 0 the dust arise. 
Q. You kne--vv when it exploded? A. Yes, sir. 
Q. Have you eve-r seen a shell explode in a 

mortar before,? A. I seen it on one occurrence. 
Q. Who were you working for then? A. 

Payne Fireworks Manufacturing. 
Q. Where was that explosion? A. Brighton 

Beach, Coney Island. 
Q. Was that at the time they used to give fire-

Y.rorks displays at Brighton Beach? A. Yes, sir; 
41; it v{as on a carnival night, vvhat they call a car-

nival night. 
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Q. Have you ever loaded shells yourself? A. 
Yes, sir. No, not made them, but I have loaded 
the mortars to fire them. 

Q. You haven't made sheils? · A. No, sir. 
Q1

• You have loaded the mortars? A. Just 
load them. 1 O 

Q .. Have you ever fired shells? A. Yes, sir. 
Q. How long have you fired shells? A. Thirty 

years or more. 
Q. Did you ever clean out the • mortars? A. 

Ye·s, sir. 
Q. How do you clean out a mortar after a shell 

is fired? A. Generally take , a stick with two nails 
drove crossways and pull whatever waste is left. 

Q. Can you tell when that mortar is clean? A. 20 
Yes, sir. . 

,Q. Is that the usual way to clean a n1ortar? 
A. Usual way. 

Q. Did you go over to see Trempy after the 
explosion? A. No, sir; I did not. 

Q. What did you do 1 A. I just hollered ev·ery-
thing all right to go· ahead, to continue, and he 
hollered, yes, light the falls, Niagara Falls. 

Q. You shot off Niagara Falls 1 A. Yes, sir. 
Q. When this shell exploded at Brighton 

Beach can you tell us what happened? Did you 
see it yourself? A. I seen it and all I could see 
was a heavy report and a ring of smoke going up 
in the air. 

Q. Did it break the mortar~ A. No, sir; it did 
not. 

Q. Vlhnt size shell was that? A. Ten-inch 
round shell. 

30 

Q. "'lv as· that as large as this shell? A. Well, 40 
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not in length. It is ten inches around. Thirty 
inches we call them. Three times ten. Thirty 
inches circumference. 

Q1• It wasn't as large then as this six-inch shelU 
A. Not as long as that, no, but big·ger around. 

1 O What we call a round shell. 

20 

Mr. Hendrickson: Cross-examine. 
Mr. Watson: No questions. 

EDMUND J. BINGLE, a witness produced on 
behalf of the defendant, being duly sworn ac-
cording to law, on his oath, ;saith: 

Direct-examination by Mr. Hendrickson: 
Q. Mr. Bingle, are you the president of the 

U nexcelled Manufacturing Company 1 A. I am. 
Q .. Were you in the fireworks busines ,s before 

you became president of the1 Unexcelled 1 A. I 
was. 

Q. How long have you been president of the 
U nexcelled 1 A. Since 19115. 

3 o Q. Do you know yourself personally all of these 
men ,vho have been on the stand here 1 A. I do. 

Q. Did you see this fireworks display yourself 
in Perth Amboy1 A. I did. 

Q. Were · these m·en with your company sent 
there to fire this display as capable and competent 
and careful men as, could be supplied for that 
work1 A. In my opinion they are. 

Q. What is your opinion based on 1 A. Well, 
I have been in the fireworks business forty years, 4 (J 
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been manufacturing business since 1892, this is 
my thirty-six years · in which I have been con-
nected with plants manufacturing fireworks, and 
d.µrj.ng that period I have made it my business 
to become acquainted with all the best men manu-

10 facturing fireworks, and think I have been able 
to do it. 

The Court: Is there any question that 
Mr. Trempy and those , who assisted him 
were experienced men 1 

Mr. Watson: No, sir. 
Mr. Hendrickson: Cross-examine. 
Mr. Watson: No questions. 
Mr. Hendrickson: I ask to offer in evi- 20 

dence a letter dated June , 25, 1926, written 
to the defendant by Mr. Edgar, attorney 
for the plaintiff. 

Mr. Watson: No objection. 
(Letter entered in evidence and marked 

Exhibit D-8. )· 
Mr. Watson: Be.fore the defendant closes 

may I ask permission of the court to re-
call Mr. Jardine for two or three questions 
along a line that I overlooked 1 I will be 3 0 
perfectly frank, it is a line that has -oc-
curred to me since. 

The Court: That will give the defense 
the right to reply in an unlimited w.ay. 

Mr. Watson: Surely. 

40 
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THOMAS JARDINE, re-called: 

Further cross-examination by Mr. Watson: 
Q. Mr. Jardine, you ,said that there · is about 

four ounces of black powder in the propellent 
10 charge 1 A. Y·es. 

Q. And somethin,g less than an ounce in each 
of the five- A. Breaks. 

Q. Each of the five breaks 1 A. Yes. 
Q. Isn't there a combustible substance in the 

breaks themselv ·es 1 A. The •combustible sub-
stance makes a display. 

Q. What is that combustible substance makes 
a display1 A. Just depends upon the color you 

20 get. 
Q. Well, this particular bomb that Mr. Trempy 

has described. A. I don't know what bomb it 
was. He said it was a star bomb. 

Q. J\1r. Trempy said it was a five star break 1 
A. Yes, but there might have been different ef-
fects, red, green, blue. 

Q. Are different substances used 1 A. They 
are ·. 

Q. Well, isn't there a substance that is used al-30 ways, a combustible substance 1 A. Certainly is. 

·10 

Q. That gives off a gas 1 A. Burns and gives , 
off a gas, a combustion. 

Q. Does that increase the sensibility of an ex-
plosive under confinement, such a gas 1 A. I 
don't get that question. 

Q. Does not such a gas,---., 

Mr. I-Iendrickson: We admit it does. 
J\1:r. Watson: You do admit that1 
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Mr. Hendrickson: Why, certainly. 
Mr. Watson: Very well. 

Q. Isn't it a fact, Mr. Jardine, that the se1~si-
bility of any explosive is increased by foreign 
matterf A. It is. 10 

Q. And by confinement 1 A. I would not say it 
increases the sensibility of it. Make more of an 
explosion if it is confined, but it would not make 
it mor ·e sensitive. . t' OJ Q. The foreign matter n1akes it more sens1 1ve • 
A. I would not ·say that. Just depends what the 
foreign matter is. 

Q. There are m.any kinds of forei~~ matter 
which do make the explosiv-e more sensitive 1 A. 2 :J 
There are. 

Q. And confinement increases the force of the 
e,xplosion 1 A. It does. . 

Qi. And the degree of that increas ·e of force 1s 
something that cannot be scientifically measured 1 
A. That is right. 

Q1
• Is that ,so 1 A. Yes. 

Mr. Watson : That is: all. 
Mr. Hendrickson: No questions. 
Mr. Hendrickson: That closes our case. 
Mr. Hendrickson: No rebuttal. 

Mr. Hendrickson sums up the case for the de-
fendant. 

Mr. "\'f\T atson sums up the case for the plaintiff. 

30 

40 
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Court's charge to the jury by I-Ionorable 
Peter F. Daly, Circuit Court Judge, as follows: 

Members of the Jury: I have been requested by 
counsel for the defendant to charge as law the 

1 o following: 

'' ~- The plain~iff must make · out and prove to 
the Jury a~rmatively the actions done by the de-
fendant or its servants, or the actions it ought to 
~ave done .and failed to do ( every element essen-
tial to recove-ry) which constituted the defend-
ant's. negligence and which was the natural and 
proxn~ate ?ause of the injury to the plaintiff, 
to entitle him to recover damages: from the de-

20 fendant. '' 
That is true. 

'' 2. The fact of the explosion alone · is not proof 
of such negligence.'' 

That is true. 

"3. The plaintiff was a voluntary spectator; 
a voluntary spectator who is present merely for 
the purpose of witnessing the display, must be 

30 
~el~ to consent to it, and to the · natural dangers 
inc~dent to it_, ~nd . he suffers · no le;gal wrong if 
accidentally inJured without negligence on the 
part of anyone.'' 

That is true. 

The Court's denial of defendant'-s motions of 
nonsuit and directed ve-rdict .and the like, and they 
were denied by the Court, are not to be consid-
~re~ ?Y you as a conclusion of the Court as to the 

40 
habihty of the defendant. These are motions 
that attorneys properly make, because of their 

145 

Charge 

honest view of the law, merely from the legal 
standpoint, and do• not go to the merits of the 
•case at all. They mean nothing so far .as your 
duty is concerned. The action of the Court is 
not to be considered by you one way or the other. 

"4. The duty to the public, of persons who 
furnish articles not imminently dangerous in kind, 
but rendered dangerous by or through de.feet is in 
general a negative duty, not knowingly so to dis-
pose of the article that it may become a trap to 
the innocent. The great number of shells, such 
as the one which exploded giving rise to the case 

10 

at bar, used with safety, must be taken to place 
such shells in the class of articles, not inuninently 20 
dangerous in kind, but rendered dangerous 1 

through defect, and defendant is not liable to the 
public unless the defendant used such shell, knnw-
ing of the defect.'' 

That I absolutely deny. That is not the law at 
all. 

'' 5. If you find that plaintiff was injured as the 
result of an accident, inevitable or unavoidable, 
happening unexpectedly and without knowing 30 
fault of the defendant, the plaintiff is not entitled 
to recover and judgment must be for the defend-
ant." 

The Court: What does that mean, that they had 
to know of the defect 1 I do not understand it. 

Mr. Hendrickson: It is the same as the other, 
vvithout knowledge on the part of the defendant, 
·without defect of the shell. 

The Court: If that is what you mean I refuse 40 
that also. 
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Counsel for the plaintiff requests me to charge: 

'' 1. One engaged in handling fireworks, and 
other dangerous explosive ,s must ex·ercise a de-
gree of care commensurate with the dangers in-

10 volved. '' · 

20 

That is true. 

'' 2. One who manufactureTs and discharges 
fireworks for exhibition purpose ·s is under a duty 
to exercise a reasonable de,gree of care to safe-
guard the general public and if he fails to do so 
he will be answerable for all damages to others 
that are the natural and proxiinate result of such 
default.'' 

'' 3. '' I refuse. 

'' 4. '' I refuse. 

"5. The manufacture of an appliance that will 
become highly dangerous, when put to the uses 
for which it is designed and intended, because of 
defects in its manufacture "-that is, when it is 
dangerous, or defects in its manufacture-'' owes 

· to the public a duty, irrespective of any oontrac-
30 tual relationship, to use reasonable care in the 

manufacture of such appliances and such _duty 
calls for and requires the exercising of reasonable 
care in applying reasonable tests to detec.t defects 
and deficiencies in the appliances.'' 

In this case the plaintiff looks to the defe·ndant 
for a verdict at you hands on the ground tha~ 
he was seriously injured through the negligence 
of the defendant, and before he is entitled to .a 

4 0 verdict at your hands he must affirmatively prove, 
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through a preponderance of the evidence, that he 
was injured as the proximate result of the negli-
gence of the defendant. There cannot be negli-
gence unless there is a violation of duty, and in 
order to determine whether or not there is negli-
gence you first must know what was the duty of IO 
the party against whom negligence is charged. 

The defendants in this : case were long engaged 
in the manufacture and display of fireworks. The 
secretary had been connected with them for 
twenty-three years, or over, and had been its sup-
erintendent in the manufacture of fireworks for 
almost all of that time. They had engaged m.en 
in the manufacture of fireworks, according to 20 
their testimony, who had been with them from 
thirty to thirty-five years; and when I said 
twenty-three years, that was in connection with 
some one of the officers. They had men engaged 
with them in the setting off of the fireworks who 
had been with them years and years. Of course, 
if this · unfortunate accident was an accident, in its 
narrow and precise definition, then, of course, the~ 
plaintiff could not recover from the defendant. 
The word accident, in its narrow and precise de:fi- 30 
nition, is something that could not be avoided, 
something that could not be foreseen; as we use 
the term accident rather loosely, but now com-
monly and popularly, an accident means a hap-
pening that was not intended by anybody. If this 
was an unavoidable accident, that could not have 
been foreseen through the exercise of ordinary 
foresight and prudence, could not have been 
avoided through reasonable care, of course the 40 
defendant is not responsible. 



The defendant had entered into a contract with 
the committee that had charge of the celebration 
of the opening of the new Victory Bridge in this , 
county, running from South Amboy to Perth Am-

1
0 

boy, and the fireworks were set off at property 
about that bridge; they had the legal right to set 
those fireworks off; it was not a nuisance in any 
sense, and it is not so charged; they legally had 
the right to be there, and they legally had the 
right and the duty, under their contract, to set 
off those fireworks. The defendant not only set 
off the fire·works, but they made the fireworks, 
that is, they furnished the fireworks. As I have 
said before, you must first ascertain what is the 

·2o du~y of a person, before you can charge hin1 with 
negligence, in a successful way. What was the 
duty of the defendant? The defendant had the 
duty to use reasonable skill and care in the manu-
facture of the fireworks that they were to use, and 
which they were to supply; and they had the fur-
ther duty of employing experienced, skilled and 
careful men in the setting off of those fireworks. 
We will take the second duty first; did they use 

3 0 reasonable care in employing skilled, careful and 
experienced men in the ·setting o.ff of the fire-
works? There is not a syllable of affirmative evi-
dence in this cas·e that goes to show they failed 
in that duty. They had Mr. Trempy, and two 
or thre·e assistants, I have for,gotten the number, 
and according to their testimony, which is uncon-
tradicted, they had been engaged in this kind of 
work for many, many years. Did they use rea-
sonable care and skill in the manufacture -of these 

4 () fi reworks , so that those fireworks wou1d be free 
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of defects? Because it is admitted that this was 
the character of a product that, if there were de-
fects in the fireworks, defects in the product, those 
defects were likely to result in serious danger to 
others. But the test of duty that they had was 
reasonab\ ·e care, a ·care · commensurate with the 
character of the product that they were produc-
ing. It is in evidence here on the part of the 
defendant that at least one hundred and ninety-
two thousand, or one hundred and ninety-three 
thousan .d of bombs similar to these had been set 
off without any bad re•sults, without any explo-
s10ns. 

10 

Of course, in determining this case, you will 2 o 
naturally ask yourselves, from the evidence, how 
did this explosion occur, because it is undisputed 
upon the part of the defendant that there was an 
explosion. Mr. Trempy and the other men en-
gaged in this work say there was an explosion. 
You have before you the pipe or mortar that was 
used as the receptacle to hold these bombs; it is 
six inches in diameter; and the bon;ib was placed 
in that mortar, and was to be so placed that when 
the lighted fuse reached the bottom of the bomb 30 
there was such a propelling force that it went 
practically straight in the air to a height of two 
or three hundred feet, when it exploded, produc-
ing a brilliant and colorful display, and also in 
many forms. Necessarily, as I get the evidence, 
there was more or less burning paper or sparks 
that would naturally drop from the height, but 
it was not from any such falling sparks, or burn-
ing paper, or bursted material, that this injury --1 o 
arose. 
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This young man, the plaintiff, was under an 
ar:c~ of the bridge at the time, according to the 
un~isputed evidence. And what hit him f It is 
claimed that there was a piece of metal found that 

10 
was about 18 inches in length, and that looked, 
a~cording to Officer Reedy, as though it were a 
pipe that had been bursted and flattened out and 
that it was not only fifteen inches in length but 
as it was flattened out, was about twelve i~ches 
wide. Is there any reasonable doubt or is there 

t . ' any con enbon that it was a piece of a bursted 
mortar that struck Mr. Robinson 1 Mr. Trempy 
says that the mortar bursted. What was the 

~O cause of th~ mortar bursting~ It was a prema-
ture explosion of a homb. The bomb instead of . ' going out and ,going straight up in the air, for 
some :eason exploded before it left the mortar. 
Now, if 192,000 of these bombs had been success-
fully set off, without affecting the mortar, with-
out premature explosion, why did this one have a 
premature explosion 1 Was it due to something 
that no ordinary care upon the part of the manu-
facturer could see, or detect, in its · manufacture 

30 or in its inspection~ Or was it due to the fact 
that here was one bomb that ·was not given that 
reasonable care and skill in jts manufacture, that 
the_ manufacturer was under the obligation to give 
to it 1 That is substantially the question. 

It seems to me there is no doubt that this was 
~n imperfect bomb, and it was beeause it was an 
imperfect bomb that there ·was a bursting of the 
mortar, and it ,vas because of the -bursting and 

40 flvinf! of this mortar that this youno- 1nan the 
] . 4-"ff • • b ' p a1nLL , was inJured. 
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Charge 

The question then is, did this def end ant use 
the reasonable care and skill that he was under 
•obligation to use in the n1anufacture of that mor-
tar 1 Or, was it the reason that this defective 
mortar left its factory, because it was not given 
that reasonable care and skill in its manufacture IO 
and inspection and test that it should have been 
given 1 

If you find from a preponderance of the evi-
dence in this case that this young man, the plain-
tiff, was injured as the result of the negligence 
of the defendant, that the defendant's negligence 
was the proximate or immediately effective cause 
of the accident which resulted in the injuries to 20 
this young man, then this young man is entitled 
to a verdict. Otherwise he is not •entitled to a 
verdict. 

If you come to the conclusion that he is entitled 
to a verdict, then it is for you impartially and 
honestly and dispassionately to say what shall he 
the amount. If he is entitled to a verdict, then he 
is entitled to a verdict that will fairly and ade-
quately cornpensate him for the pain and suffm.·-. . :3 0 
ing which he went through as a result of his in-
juries; for the physical injuries that his body sus-
tained; for the actual loss of time that he sus-
tained, as represented in the value of dollars ano. 
cents. He would also be entitled to be reimbursed 
for such expenses as he reasonably and properly 
incurred in the reasonable and proper treatment 
of his physical injuries. Further, he would also 
be entitled to be compensated for such permanent 
or continuing injury as, from a preponderance 4 o 
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if accidentally injured without negligence on the 
part of anyone.'' 

See Scaulon v. Wedger, 156 Mass. 462 in Su-
preme Judicial Court of Massachusetts. 

10 Courod v. Clawe, 93 Ind. 476. 

"The Court's denial of defendant's motions 
must not be considered by the jury. They are 
matters of law." 

(4) 
'' The duty to the public, of persons who furnish 

articles not imminently dangerous in kind, but 
20 rendered dangerous by or through defect is in 

general a negative duty, not knowingly so to dis-
pose of the article that it may become a trap to 
the innocent. The great number of shells, such 
as the one which exploded giving rise to the · case 
at bar, used with safety, must be taken to place 
such shells in the class of articles, not imminently 
dangerous in kind, but rendered dangerous 
through defect, and defendant is not liable to the 
public unless the defendant used such shell, 

30 knowing of the defect." 

(5) 

'' If you find that plaintiff was injured as the 
result of an accident, inevitable or unavoidable, 
happening unexpectedly and without knowing 
fa ult of the defendant, the plaintiff is not en-
titled to recover and judgment 1nust be for de-
fendant." 

Postea. 

NE \V JE RSEY iSUPREJI.IE COURT 

:M IDDLESEX Cou NTY 

rrHOMA S R. ROBI NSO N' 10 
P lainti ff, 

vs. 
.A:ction at Law 

U NEX CELLED MANUFACTUR IN G 

COMPAN Y, lNc., 
Defendaint. 

This case was tried before J~dge_Peter F. J?aly, 20 
with a jury at the 11:iddleise~ Circuit, o-n Apnl 18, 
and April 19, 1927. 

The jury rendered a general verdic~ ~g~i~st 
the· defendant ,and in favor of the plaintiff for 
thirty-five hundred dollars ($3,500.00). 

P. F. DALY, 
Judge. 



Judgment. 

This case v,,as1 tried before Judge Pe :ter F. D::lly, 
·with a jury at the Middlesex Circuit, on April 18 
and April 19, 1927. 

The jury re ,ndered a general verdict aga inst 
10 the• defendant and in favor of the plaintiff for 

thirty-five hundred dollars ($3,500.00). 

20 

30 

40 

Vvhereupon it is adjudged that the plajntiff, 
Thomas R. Robinson do re-
cover of the said defend-
ant, Unexcelled J\f.anufac-
turing Compa ,ny, Inc., the 
sum of Three Thousand 
Five I-Iundred Dollars dam-

Daniages 
Costs 

$3,500.00 
56.96 

age-s, together with his costs 
$3,556.96 which have been taxed at 

the sum of ]~ifty-Six Dol-
lars and Ninety-Six Cents, 
m,aking in the whole the s11m 
of Three Thous.and Five 
I-Iundred Fifty-Six Dollars 
and Ninety- 1Six Cents. 

Judgment e-ntered April 22, 1927. 

WM. S. GUMMERE, 

C. J. 

Jlt\tl J erstp <!Court of (!Errors anb ~pptals 

THOMAS R. ROBINSON' 
Plain tiff-A ppellee, 

vs. 

U NEXCELLED MANUFACTURING Co., 
a corporation, 
Defendant-AppellanL 

Action at Law. 
ON APPEAL 

FROM 
SUPREME 

COURT. 

BRIEF FOR APPELLANT. 

This appeal is from a fina}.judgment in plain-
tiff's favor entered in the Supreme Court April 22, 
1927, on the verdict of a jury. The case was tried 
at the Middlesex Circuit, before Circuit Judge 
Daly, the judgment being for $3,556.96 damages. 

Plaintiff sued to recover damages for personal 
injuries he received while attending an exh~bition 
of fireworks which was part of a celebration of 
the opening of the Victory Bridge at Perth Am-
boy, June 26, 1926. 

The gravamen of the complaint was negligence. 
It was charged: 

(a) That the defendant was negligent in 1:°"an~-
facturing an aerial bomb which was defective 1n 
that it exploded prematurely and forced a piece of 
the mortar in which it was fired through the air, 
which struck the plaintiff (par. 7). 

. (b) That the defendant was negligent in that 
it supplied a defective aerial bomb which exploded 
prematurely in the mortar (par. 8). 
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. ( c) Th_at ~he defendant was negligent in that 
its age~t ignited the explosive material used as a 
propelling charge for aerial bombs in such a care-
less ~nd neglig~nt manner as to propel through 
the_ air a certa1n metal piping used as a base, 
which should have remained fixed in the ground 
(par. 9). 

( d) That defendant was negligent in that one 
or ~ore of the bases were erected in a careless and 
negligent manner by defendant's servant or ao·ent 
and as a result one of the said bases was blow~ 
f ro:11 ~he ground through the air and struck the 
plaintiff (par. 10). 

The complaint also alleges that the plaintiff was 
la~fully present under an arch of the Victory 
Bn~ge, at_ a place where he would be safe from 
fall:ng obJ:cts normally sent up in the air in the 
ordinary display of fireworks and was at a point 
far removed from the place where the said fire-
works were being set off; that the piping that 
struck the_ plaintiff was propelled through the air 
on an axis nearly parallel with the ground and 
flew under the arch of the bridge where it struck 
the plaintiff (par. 11). 

Defendant's answer alleged: 

(1) That the complaint did not set forth a 
cause of action against the defendant. 

(2_) That the defendant was not guilty of the 
negligence charged in the complaint. 

(3) That defendant violated no duty which it 
owed the plaintiff. 

( 4) In its sixth defense the defendant admitted 
that ~here_ was a fireworks display as part of the 
e~ercises i~ connection with the opening of the 
Victory Bridge to the use of the public by the 
State of New Jersey; that the :fireworks were of 
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the types commonly used in :fireworks displays; 
that it manufactured and supplied the :fireworks 
used in the display; that its agents set off the fire-
works. Defendant denies that it erected any metal 
piping to be used in connection with powder or 
other explosive charge for the propelling of aerial 
bombs into the air; it denied that its servants were 
in any way negligent in the manufacture of any 
bomb or in providing or handling any contrivance 
for the purpose of firing said bomb, or display, or 
any part or feature thereof, or in the ignition 
thereof. Defendant also pleaded that its business 
was a lawful one; that it made this display at the 
request of and under contract with the Victory 
Memorial Bridge Celebration Committee of Perth 
Amboy in co-operation with The American Legion 
and Veterans of Foreign Wars, at a place desig-
nated by the public authorities; that the types of 
fireworks used were those called for by its con-
tract and such as are commonly used for such dis-
plays, and were contracted for because they ex-
plode and produce the effects desired for the pur-
pose aforesaid; that the explosive force is neces-
sary to produce the result and is well known to the 
public; that plaintiff well knew the same and that 
was the reason he was present to see the same; 
that it was the duty of the plaintiff to keep at such 
a distance as to be safe from the results of the 
explosive nature of the types of fireworks used on 
the occasion, and alleged that if plaintiff was in-
jured it was not through the fault of the defend-
ant, but it was the fault of the plaintiff's own 
negligence. 

Annexed to the answer was notice that on or 
before the trial defendant would move to strike 
out the complaint on the ground that it did not 
disclose a cause of action (Record, pp. 8 to 10). 

Immediately after the case was opened defend-
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ant moved to dismiss the complaint in accordance 
with the notice annexed to the answer, (1) on the 
ground that the complaint does not allege or dis-
close any cause of action against the defendant 
(p. 12, line 25); (2) because the plaintiff by his 
own admission was present of his own accord to 
see the fireworks (p. 13, line 10); (3) that there 
is no allegation in the complaint setting forth 
what the negligence alleged is; there is nothing in 
the complaint except that this bomb exploded (p. 
14, line 23), and that the only allegation was that 
there was an explosion; ( 4) that the plaintiff went 
to a place where he knew there was danger and 
voluntarily accepted the risk of an explosion (p. 
16, line 3). 

The Court thereupon allowed an amendment to 
paragraph 11 of the complaint so that it would 
read that the piping which struck the plaintiff was 
propelled in -such a negligent manner as to fly 
through the air on an axis nearly parallel with 
the ground (Record, p. 23, line 1). 

The Court thereupon overruled the motion to 
dismiss and allowed an exception (p. 23, line 29). 

At the end of plaintiff's case there being no 
proof of anything, except that there was an ex-
plosion and that plaintiff was struck by something 
that looked like a piece of pipe, defendant moved 
for a non-suit on the same grounds as were urged 
for the dismissal of the complaint. This motion 
was overruled and an exception allowed (Record, 
p. 86). 

Errors Alleged. 

The errors assigned and relied upon are : 

(1) Because the Trial Court erred in denying 
defendant's motion to dismiss the complaint. 
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2 Because the learned trial judge ~rred in 
d ( defendant's motion for a non-suit. enying . . 

C urt erred in enter-
(3! Because the S_up;e~:r oof the plaintiff and 

ing Judgment final i~ ahereas on the entire rec-
against the defenda~d'; been entered in favor 
ord judgments shou ave 
of th e defendant (Record, p. 2). 

POINT I. 

· .1 tt ding the fireworks 
Plaintiff by voluntar~y e'?-k and the Court 

display in law assume t e ris '. 
should have dismissed the complaint. 

. . . dmitted by the plaintiff 
In the compla:nt it is a the ublic exhibition 

that he voluntarily attended d~ . t the time 
k that he was stan ing a 

of firewor s; db th State beneath one of the 
erty owne Y e h. h 

on prop the Victory Bridge, and w :c 
several ar;h~s t~ State Highway route spanning 
was a p~r o River and connecting Perth Amboy 
the Raritan h. f Sayerville ( Complaint, para-with the Towns ip o 

aphs 1 and 11). f . d' 
gr . . f fi d that he went in a rien s au-

Plaintiff tes i e f f . ds to see the fire-
tomobile with a part~ o nend 1· 25) He was 

. 1 ( 24 hne 10 an ine . 
works disp ay p. ' d d d fifty feet from . b t two hun re an 
standing a ou 1. 28) The plaintiff heard d' 1 (p 24 ine • 
the isp ay . . '1 bombs explode several hun-
about fift~en aer:a 6 lines 15 to 22) when he 
dred feet in th e au (p. ' h t h·t him 

l Plaintiff did not know w a i 
was str~c L 40 . Pl~intiff knew that this was the 
(p. ~O't~ine f \he new bridge; he had seen fire: 
dedikca ~~:pl:ys before and went there as a guest 
wor s H 1 ( 33) No one of his friend, Clifford o man p. . 
else was hurt that night (p. 34). 
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In Scanlon vs. W edger, 156 Mass., 462; 31 N. E. 
Rep., 642, an accident almost exactly like this hap-
pened, except that in the Massachusetts' case 
plain tiffs were injured by the explosion of a bomb 
or shell during a display of :fireworks in a public 
highway in Chelsea. The plaintiffs .were volun-
tary spectators and were of ordinary intelligence. 
A portion of the center of the square about forty 
by sixty feet was roped off by the police and the 
bombs were :fired off within the space enclosed 
and no spectators were allowed to be within the 
inclosure. The bomb exploded in a mortar, and 
the plaintiffs were lawfully in the highway and 
near the ropes while in the exercise of due care. It 
was a common form of :fireworks long in use. 

The ca use of the explosion was not proved. The 
Court found that the license under which the dis-
play was given did not authorize the :firing of 
aerial bombs. Judge Allen said: 

"Under this state of things, it must be con-
sidered that the plaintiffs were content to 
abide the chance of personal injury not caused 
by negligence, and that it is immaterial 
whether there was or was not a valid license 
for the display. If an ordinary traveler upon 
the highway had been injured, different rea-
sons would be applicable." (Citing Jenne 
vs. Sutton, 43 N. J. L., 257; Conradt vs. 
Clauve, 93 Ind., 476.) '' But a voluntary 
spectator, who is present merely for the pur-
pose of witnessing the display, must be held 
to consent to it, and he suffers no legal wrong 
if accidentally injured without negligence on 
the part of anyone, although the show was un-
authorized. He takes the risk. See Pollock 
on Torts, 138-144." 

Judgment for the defendant was affirmed. 
We submit that plaintiff in the case at bar is in 

precisely the same position as the plaintiffs in 
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He admits he went to the 
Scanlon vs. W ed_ger. . . it was to be a fire-
display voluntanl~ kno;~~;o. the necessary haz-
works display, an acc~he :xplosion of bombs 
ards that accompany d d exploded for the 
which are manufa~tu~e da~ rrifying all who are 
very purpose of awing an . e 

in th~ vicinity. ubmitted that in the absence 
It 1s respectfully s . 1 · tiff cannot re-

of proof of actual negligence p a1n 
cover. 

POINT II. 

. d t ve any negligence, The plaintiff di n'? p~o lf d the Court 
other than the explosion itse . ' ~n 
erred in not non-suiting the plaintiff. 

. th proof was not only 
In the Ela -ck Tom cate~ ebut also that it was 

that there was an exp os1on ·1 d. 
caused through neglect of the ra1 roa • 1 

. . F ·delity · &c. v. Lehigh Valley, N eiu Jersey i 

92 L. 467 ; N J L 213. 
11 owell v. Lehigh Valley, 94 . . . 

. hatsoever was introduced b~ the 
N O evidence w t d d to show either . l . ny way en e 

plaintiff wh1c in a - 1 manufacture of the . gho·ent or care ess . defective, ne o . er mortar or firing 
b se of any improp ' 1 

born ' or u . rienced operators. The on y 
of the bomb by in:xf~ roduced was from a num-
evidence that_ plain i Jho testified to a crowd of 
ber of eye witnesses, t t·mated at from two 

b · g· presen , es 1 
persons ein d th discharge of the d to five thousan ; e 
thousan t f the celebration of the open-
fireworks as. a par o . . resumably under pub-
ing of the Victory Bndhget, p ber of bombs had 

· t th fact t a a num 
lie authon Y; e . d exploded satisfactorily, gone up into the au an 
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and that this particular explosion did not occur 
until after the display had been in operation an 
hour or more. 

Mr. Holman said that he noticed an unusually 
loud explosion and at the same time a party near 
him fainted and fell on him, he fell to the ground, 
so he did not see an ything after that that went on 
on the other side of the car (p. 57, line 20). The 
unusual loud explosion came from in front of him; 
he did not see the flash, but he knew it was an un-
usually loud explosion that seemed to vibrate 
everything, that is, the concussion was very no-
ticeable (p. 57). He testified that some object, 
"whatever it was, grazed along the top of the 
car" (his automobile) "for two or three feet, you 
could see where it scraped along, and then struck 
a high spot and went through and broke the iron 
braces that go-hold the top of the car supported, 
and came out through underneath, and that is 
·where Mr. Robinson was" (p. 59, lines 20 to 30). 

i1:r. Newman testified that the explo sion was 
"an awful loud repeater, that is all I know, and 
the ground shook very much''. It wa s unlike other 
explosions (p. 68, lines 10 to 20). 

A piece of steel was pick ed up near the auto-
mobile, which it is contend ed struck the plaintiff, 
and the witness Riedy testified: 

'' So I took this piece of steel and it was 
warm. Of course, when I found out the man 

· went to the hospital, I didn't know what I 
did vvith th e piece of steel, ·whether I handed 
it to somebody else, or I dropp ed it on the 
ground, but I went back in the crowd to hold 
the crowd back, on account the fireworks were 
still going on. 

Q. What was the size of this piece of steel? 
Describe it, Officer, the best you can. A. Well, 
I figure about it looked to me like a four inch 
pipe busted open. 
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By the Court : W 11 
. f · Officer? A. e ' Q What kind o pipe, t · 

11 
pi'pe Of · . f cas uo · four inch pipe, more o a 

course I couldn't say. ·t °.? A Well I 
Q W 11 how long was i . . . h' 

.. _e d' . b t fifteen or eighteen inc eE. should JU ge a ou 
By Mr. Watson: 

wide was it1 Or what was.the 
Q. And_ how Well take a four inch piece 

shape of 1~ 1 A. J\1u~t have been about ten 
and open ~t up. .d after it was flattened or twelve inches w1 e 
out. . k it Officer? A. 

Q. About how thic_ was n'd one-half an 
W 11 between three-eighths a 

e ' d" d 't 
inch, I guess. 1· d1 nu have it in your hand, 

Q. ~o~lo~~ll1 a?iut a minute or so. Just Officer. · , 0 t 40) 
to feel" (p. 72, lines 1 ° · 

d th t this piece of iron 
The testi1:1ony sho;:io·he; between twenty and 

which was picked up 4i° line 35)' but the witness 
twenty-five pounds (~. ' r r about it except 
W ataha noticed nothing pec:1 ia .' (top r k b · . six 1nch sewer pipe 
that it looked 1 e_ a d ·t was a half inch or 
p. 42). Wataha imagine_ 1 20 Wataha picked 
five-eighths thick (p. 42, hne ).d Yepson (p. 42, 
it up and gave it to a rnan name 

line 25) • of metal to Officer y epson handed the piece 
R . d (p 71 line 38). . C t 18 

Y · · ' t 1 ot produced 1n our · Th piece of rne a was n . . t A 
e th t Mr y epson 1s Fus s-

The testi~ony :w;s f ;erth Am.boy, who has lived 
sistant Fire Chie O rs but was ill at the 
. Perth Am.boy many yea ' ( 73) 
in f t . 1 ith ulcers of the stomach p. . 
time o na t the location of the rnor-
The only testimony as o t ·11 the ground about 
tars was that they were se i 
ten or fifteen feet apart (p. 78). 
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The witness Gunkel said he really did not know 
the difference between the mortars; that there 
were about twenty-two in use and that the man 
firing the bombs would light them in the mortar 
and they would go up in the air and explode. Gun-
kel said quite a number of the bombs were used 
before the one exploded (p. 79). 

We respectfully submit that this being all the 
testimony introduced on behalf of the plaintiff, it 
was the duty of the Trial Court to grant the mo-
tion for non-suit. There was absolutely no evi-
dence introduced which tended to show any negli-
gence whatsoever, except the fact that a bomb 
exploded close to the ground and that the plain-
tiff was struck by a piece of metal. There was no 
evidence even introduced that it was a piece of 
mortar that struck the plaintiff, because what did 
strike him was not produced in Court, and it was 
not identified, other than mentioned above. There 
was absolutely no evidence that if it were a piece 
of mortar that struck the plaintiff, the mortar was 
improper in any respect. It being elemental that 
mere proof of the happening of an accident does 
not prove negligence, we submit that the Trial 
Court's duty was to grant the motion for non-suit 
at the time it was made. 

The doctrine of res ipsa loquitur does not apply 
in this case for the reason that that doctrine 
applies '' where a certain course of action has been 
pursued by any person without injury to others, 
and he, upon changing that course, injures an-
other, the thing ( unexplained) speaks for itself, 
that such person has been negligent; or, if some-
thing unusual happens with respect to the defend-
ant's property, or something over which he has 
control, which injures the plaintiff, and the natural 
inference on the evidence is that the unusual oc-
currence is owing to the defendant's act, the 

• 
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. ·d to speak for b. unusual is sa1 
occurrence, e1no o·l· ·ent '' Ba,hr vs. Lom-
i ts elf that such act was neo ig . . 238 
bard Ayres & Co., 24 Vr., 2_33, at page . 

In' that case this Court said : 
th lain tiff's proofs are 

'' Inasmuch as d et pf the defendants per-
silent as to the co~ f;ei~ agents, either before 
sonally, or throng_ d t and from the further 
or during the acc1 en ' . proof of any of 

.d r that there 1S no f 1 cons1 era ion d. attending or o -
the circumstances yrefe in~hich its cause or 
lowi1~g the explobs1on r~~ined, it is evident 
loca hon could e asce re uired to off er 
tha~ if the. def1en_daf!re:::1t wis not because 
testimony in t ?-e1r n unusual conduct 
the proo!s po.1nted t~c!ure the plaintiff had 
upon their part, b_ut h. h all of the relevant 
presented a easel in_ w l 1cwithin the knowledge 
facts were so exc u~1fe yd nts that the law im-
and control~, the th~ ~:t; of offering explan-
posed upon t em 1 atory testimony. The 
at?ry, if not ex;u ! rule 'is among the u~-
ex1stence of sue f th law being asserted 1n 
settled matters _o e ju;isdictions and em-
guar~ed terms. in ~omoethers. In the present 
phatically denie d 111 to discuss either the 
case it is nf t ne~ess~rO:trine or its harmony 
existence o sue a anons of proof, for the 
with the ac~epted 1 f on in any event, must 
reason that ~s :Eft~~~ \h~ party invoking it 
depend upod 11 of the testimony reasonably 
had :3-dd~1ce a f it is in such cases only 
within his P0'Yer, 0\. n is applied by those 
that the rule in ques 10 '' 
who maintain its soundness. 

Bahr vs. Lombard, Ayres & Co., Id.,. at 
page 239. 

The Court added: 
f th 1 w therefore, it must "In any aspect o e a a' lain tiff has pre-

be conceded th~t unless hie[ was reasonably 
sented the testimorh1y wan derive no benefit 
within his power e c . , , 
from the proposed doctrine. 
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Again the Court said: 

'' If this p~ainti~, upon the meagre proof 
~hus offered, 1s entitled to go to the jury, then, 
1n such cases, all that any plaintiff need show 
no matter wh~t his actual knowledge of th~ 
facts may be, 1s, that he was injured by some 
unusual occurrence, while at work for his 
employer. This is not the law. On the con-
trary, when the plaintiff's case shows that he 
h~s _not. produced material evidence clearly 
w1 thin his reach, the mere proof by him of the 
?C?urrence of an a~cident by which he was 
1nJured does not raise a presumption of neg-
ligence which the defendant can be called 
upon to rebut. A judgment of non-suit 
ordered in such a case will not be disturbed'' 
(at p. 241). 

Should it be contended that the defendant hav-
ing proceeded and put in its proofs, facts were 
proved that raised a question of fact for the jury, 
we urge that on the contrary the evidence intro-
duced by the defendant proved conclusively that 
the defendant did not know the cause of the ex-
plosion, and that it happened although the de-
fendant used the utmost care. . 

The defendant's evidence showed that the de-
fendant had been in the business of manufactur-
ing and firing :fireworks for many years. Mr. 
Jardine had been in the employ of the defendant 
for twenty-eight years, twenty-three years at the 
factory and five years in the New York office. He 
had been manager of the Staten Island Plant for 
ten years (p. 87). Mr. Jardin€ was present when 
the display was fired and was twenty-five feet 
from the bridge when there was a terrific noise 

' kind of vibration and no display of , :fireworks (p. 
88, line 25). Mr. Jardine said that the bomb 
"must have gone off in the ground or the mortar" 
(p. 88, line 31). He said that l\!Ir. Trempy was 
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firing the bombs and after the explosion the wit-
ness ran over to where Trempy was and found 
him just rising from the ground. He found a hole 
a foot or eio-hteen inches in diameter and probably 
twelve inches deep. The mortar from which this 
shell was fired was not there ( p. 89, line 40). 
Shells of different sizes were fired in this par-
ticular display consisting of three, four, five ~nd 
six inch shells, giving various effects (p. 90, hne 
30). 

Defendant Company, it was proved, had made 
193,000 of such shells, similar to the ones which 
were fired the night in question (p. 91), and not 
one of them had ever previously exploded pre-
maturely (p. 92, line 30). 

Mr. Jardine also testified that the bombs that 
were fired at this particular celebration were 
manufactured by hand by expert men workers of 
thirty-five or forty years experience (p. 96, lines 
25 to 30). 

1\tlr. Trempy, who was firing the bombs, had 
been in the employ of the defendant seventeen 
years ( p. 115), excepting during the period of ~he 
war. He testified that the mortars were buried 
in the ground about ten inches apart in an up-
right position. The bomb that exploded w~s what 
is known as a six-inch shell. Twenty of this same 
size had been fired before the one which exploded 
in the mortar ( p. 118, line 20). Seven were taken 
back to the factory after the explosion and were 
not fired because the ·explosion had so loosened 
the other mortars in the ground that it was not 
considered safe to :fire the remaining shells (p. 
121, line 10). After the explosion there was a 
hole where the mortar had been about two feet in 
length and about eighteen inches deep (p. 122, 
line 1). 
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Mr. Trempy also testified on cross-examination 
that other bombs of the same size had been fired 
from the particular mortar and that he, Trempy, 
was an expert in firing (p. 129, line 35). He also 
testified that the particular mortar had been used 
before with safety (p. 131). 

The witness Burns, who assisted Mr. Trempy in 
cleaning and reloading mortars (p. 133), testified 
that he cleaned this particular mortar before the 
particular shell was dropped into it to be fired 
and said that he did not know what happened: 
I-le saw a cloud of dust-that is all. He was about 
ten feet from the mortar, looking at it. He heard 
a terrific noise and a blast of dust. It was a much 
louder report than the explosion of a bomb when 
it is up in the air. After the explosion he looked 
for Trempy, his partner, and saw him coming out 
of the cloud of dust two or three seconds later in 
a dazed condition (p. 136). The witness said he 
had never before seen a shell explode in a mortar 
at any other place (p. 137). 

Witness Tucker testified that he was assistino· 
in firing the set pieces at the Perth Amboy dis~ 
play. He testified that on one previous occasion, 
when he was working for Pain's Fireworks Com-
pany, he saw a bomb explode in a mortar at 
Brighton Beach. He said at that time there was 
a heavy report and a ring of smoke going up in 
the air, but the mortar did not break. That was a 
ten-inch shell (p. 139). 

Mr. Bingle, President of the defendant Com-
pany, testified that he witnessed the display at 
Perth Amboy, and that the men in his employ who 
were firing the display were as careful and cap-
able and competent as he could get. He had been 
in the fireworks business forty years; had been 
manufacturing since 1892, and had become ac-
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quainted with the best men manufacturing :fire-
works. 

This testimony on behalf of the defendant there-
fore proved that the fireworks were manufactured 
by a company of long and tried experience ; by 
expert employees of long experience; that mor-
tars that had been tried and tested were used ; 
that experts were firing the bombs. Despite all 
this care this accident happened. Not only was 
there no proof offered by the plaintiff as to what 
caused the explosion, but defendant's witnesses 
frankly stated they did not know. 

We therefore respectfully submit that none of 
the witnesses called by the defendant after the 
motion for non-suit was denied, offered any tes-
timony that presented any facts for the consid-
eration of the jury, and that the Trial Court's er-
ror in denying the motion for non-suit was in no 
way cured by the defendant's testimony. 

This Court said in Bien vs. Unger, 35 Vr. 596: 

"In the case before us the plaintiff had the 
benefit of having the defendants' motion held 
until the defendants had testified; when, in 
my opinion the motion to nonsuit should 
have been g~anted. If the trial judge should 
not have held the motion, then he should have 
granted it at the close of the plaintiff's case." 

It is respectfully submitted that no negligence 
on the pa,rt of the defendant having been proved, 
the judgment below should be reversed. 

(3549) 

CHARLES E. HENDRICKSON' JR., 

Attorney for Defendant-Appellant. 

JAMES D. CARPENTER, JR., 

Of Counsel. 



ACTION AT LAW,-ON APPEAL FROM 
SUPREME COURT. 

Jtew Jer11 ttJ Qtourt of Qfrror11 
anb Jppeal11 

THOMAS R. ROBINSON, 

Plain tiff-A ppellee, 

vs. 

UNEXCELLED 11:ANUFACTURING Co., a corporation, 

Defendant-Appellant. 

BRIEF FOR APPELLEE. 

POINT I. 

THE APPELLEE RESPEC1, IFULLY CON-
TENDS THAT THE PRESENCE OF THE 
PLAINTIFF VOLUNTARY AT THE FIRE-
"\VORKS DISPLAY Vv AS NOT IN LA "\V SU·CH 
AN ASSUNIPTION OF RISI{ THAT IT 
W O U L D RELIEVE THE APPELLANT 
FRONI LIABILITY TO THE PLAINTIFJ1 7 

AS A RESULT OF AN EXPLOSION OCCUR-
RING FRO:iYI THE NEGLIGENT MANUFAC-
TURE OF AN AERIAL BOMB BY THE AP-
PELLANT; OF THE NEGLIGENT IGNITION 
OF' THE EXPLOSIVE :MATERIAL USED 
AS A PROPELLING CHARGE FOR THE 
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AERIAL BOlVIB, AND OF ' THE NEGLIGENT 
PROPELLING OF A PIECE OF lVIETAL 
PIPING USED AS A MORTAR IN WHICH, 
AERIAL BOMBS WERE SET QFF; ALL OR 
A PART OJ:i7 WHICH NEGLIGENCE UPON 

' THE PART OF THE DEFENDANT RE-
' SULTED IN A PRE1\1ATURE EXPLOSION 

'WHEREBY A PORTION OF THE l\!fORTAR 
·wAS PROPELLED THROUGH THE AIR ON 
AN AXIS NEARLY PARALLEL WITH '11HE 
GROUND AND IT FLEW UNDER THE 
ARCH OF A BRIDGE AND STRUCK THE 
PLAINTIFF. 

The evidence shows that the plaintiff was 
standing on property owned by the Stat ,e. of New 
Jersey, ten feet under one of the arches of the 
Victory Bridge. 

Testin1ony of Thomas R·obinson, case 24, line 
38; case 25, line 2. 

Testimony of ,Joseph ,Vataha, ca;se 39, line 
22. 

Testimony of Clifford Holman, case 56, line 
17-20. 

Testimony of Edna Holman, case 80, line 22-
26; case 81, line 8-9. 

Testimony of Thomas Robinson, case 25, line 
11-15. 

Testirnony of Joseph W a taha, case 40, line 15. 
Testimony of Clifford Holman, case 57, line 

20. 
Testimony of Thomas Robinson, case 24, line 

30. 
Testimony of J os1eph W ataha, case 41, line 2. 
Testimony of Clifford Holman, case 57, line 2. 
Testimony of Edna Holman, case 80, line 37. 
Testimony of John Newman, case 67, line 23. 
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Testimony of John Riedy, case 7 4, line 21. 
Testimony of Fr ,a:nk Gunkel, case 75, line 39-

40; cam:: 76, line 32. 

Plaintiff contends that the act of Thomas 
Robinson in placing himself under the arch of 
the bridge and at a distance of one hundred fifty 
(150) to two hundred fifty (250) feet away from 
the line of fireworks was such as ·would ordin-
arily protect him from the explosions of aerial 
bon1bs properly propelled from the mortar and 
properly exploded in the air. The appellants 
only case to hold that the plaintiff assumed a 
risk is the Massachusetts case of Scanlon vs 
W1e1dger. This case ha .s been misconstrued by 
the appellant who claims that a person, by vol-
untarily attending a fireworks display, assumes 
the risk. In that very case the que stion of the 
defendant's negligence as a result of ,a: bomb ex-
ploding in a mortar was submitti::d to the jury. 
In other words, the case was not decided on the 
ground of the plaintiff's .assum .ption of the risk 
but on the ground of lack .of negligence on the 
part of the defendant in setting off the rl1:1rial 
bombs. 

In the instant case the very san1e question of 
the negligence of the defendant was submitted 
to thH:1 jury and the jury found that the defend -
ant -appellant was negligent. It is, of course, un-
necessary to further carry out the point that 
negligence is a jury question. 

It is further respectfully contended by the 
plaintiff that the plaintiff ca:nnot b21 held to have 
assumed the risk ordinarily attendant at fire-
works exhibitions or the risk of aerial bombs or -
dinarily propelled in the air and ordinarily dis-
charged at ,a: great height, in that the plaintiff 
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placed himself at a considerable distane: e away 
from the fireworks and at a point under a closed 
arch ten feet back from the front of the arch. 
Plaintiff-Appellee therefore, r1E1spectfully sub-
mits that plaintiff did not assume the risk and 
that the Court ruled correctly in refusing to dis-
miss the complaint. 

POINT II. 

The plaintiff in replying to the appellant's 
contention that proof of neglig,E:nce of the de-
fendant was not shff,vn, respectfully submits tho 
following chart of excerpts of the testimony: 

FROM TIME TO TIME DURING THE 
FIREWORKS EXHIBITION, AIR BOMBS 
WERE SET OFF. EVENTUALLY THERE 
·wAs AN UNUSUAL EXPLOSION. 

Testimony of Joseph Wataha: 

"the bomb didn't go off right." 40 line, 
33-34. 

Testimony of Laura W ataha: 

'' I knew there was something wrong.' ,, 
51 line, 31-32. 

Testimony of Clifford Holman: 

'' it was much stronger, you might say, 
and sounded a whole lot nearer." 58 line, 
3; (In answer to question of comparison 
with previous explosions of the mr 
bombs.) 
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Testimony of John Newman: 

"Q. Was it like or unlike other ex-
plosions~'' A. ''It was unlike.'' 68 line, 
19-20. 

Testimony of John Riedy: 

''Well, when this her,e: explosion went 
off kind of an 1Pniisii,al soiind-'' 71 line, 
29. 

Testimony of Frank Gunkel: 

''rand it seemed that there was a quiet-
ness right afterward, that something un -
usiial had happened-as though so1ne-
thing iinusual had happened'' 75 line, 21-
23. 

Te,sti1nony of Edna Holman: 
'' there was an iiniis iwlly loud concus-

sion'' 81 line, 18-19. 

THE GROUND SHOOI(, THERE WAS A 
HEAVY CONCUSSION AND A FLASI-I JUST 
O:F11F THE GROUND AT THE LINE OJ:i7 

FIREWORKS. 

Testimony of Joseph W at,aha: 

''Well, it seemed that it was just a con-
cussion right around us there. It seemed 
as though it come from the works you 
could sei2•, of course, you could see the 
flash, you know, that the bomb didn't go 
off right." 

Q. "Where did you see that flash? A. 
Why, right ahead ·of us fron1 ,vhere they 
·were shooting them there. 
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Q. Where they wer,21 shooting the fire-
works f A. Yes, sir.'' 40 line, 30-40. 

'' Q. How high above the ground was 
this flash that you s1awf A. Oh, I don't 
think it was-I believe it was right on the 
ground.'' 43 line 10-12. 

Testimony of Clifford Holman: 

"I know it ··was an unusually loud ex-
plosion that seemed to vibrate 1E:verything, 
that is the concussion was very notice-
able.'' 57 line, 29-32. 

Testimony of John Newman: 

'' Q. Were there any explosions that 1at-
tracted your attention f A. There was, be-
cause the ground shook :a litle after this, 
this fo1low was laying down on the ground 
hurt." (Referring to the man who was 
setting the fireworks off, not Rob inson, 67 
line 37 -38). 

Q. What was the nature of that ex-
plosion 1 A. Well, it vv1a:s an awful loud 
repeater, that is all I know, and the 
ground shook very 1nuch. '' 68 line 11-18. 

'' Q. The whole thing bl,E:w up as far as 
you could see 1 A. 1Y es, it didn't go up like 
the rest of them did. It just spread 
all apart.'' 70 line 9-11. 

Testimony of John Riedy: 

''Well, when this here explosion went 
off kind of an unusual sound, it shook th e: 
ground and all the people ducked their 
heads.'' 71 line 28-30. 
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Testimony of Frla:nk Gunkel: 

"Well, at the time this unusual ex-
plosion of this bomb that failed to go up 
in the air as it should properly go up, 
why, there seie,med to be an awful tremb-
ling noise, an unusually loud report, 
which give the ap1Jearance it was near the 
ground." 75 line 16-20. 

A HEATED OBJECT WHIZZED THROUGH 
THE AIR FROM THE LINE OF FIRE -
WORI{ ,S OVER THE PEOPLES HEADS IN 
THE DIRECTION OF WHERE ROBINSON 
WAS STANDING. 

Testimony of John N e·wman: 

'' Q'. The whole thing blew up [l 'S far as 
you could seef A. Y12.s. It didn't go up 
like the rest of them did. It just spread 
all apart 

Q. The shell didn't go up to explode in 
the air at all, did it 1 A. Not that I seen 
it. 

Q. But it did explode, as far as you 
could see, right ther, 2, in the mortar where 
this man viTas standing 1 A. Yes, sir." 70, 
line 1-3; 5-17. (At the same moment the 
party igniting the fuse to the 1air bon1b 
·was injured. 67 line 37 -38). 

Testimony of John Riedy: 

'' and all the -people ducked their heads.'' 
71, line 30. (Riedy was standing between 
the fireworks and the bridge holding the 
crowd back. 71, line 17-24.) 



'1\}stimony of Frank Gunkel: 

'' and at the same time, ( r12ferring to un-
usual loud report 75, line 19) why, it 
seemed to pass over my head in ia' whiz-
zing noise;'' 75, line 23-25. 

Testimony of Laura Wataha: 

'' Q. Did anything happen while you 
were there 1 A. Just at th e accident ther0, 
I was standing outside and I 1\: 1 t the 
draft-'' 51 line 29-31. 

"Q. Where was this dr)aft that you felt 1 
A. Seemed to be directly over my head. 

Q. Wher1e, were you standing1 A. I was 
standing just outside of the arch.'' 51, 
line 36-40. · 

Testimony of Joseph 1.Vataha: 

"why, one whizzes by us-" 
'' Q. How do you know it whizzed by 

you 1 A. Well, I could feel the whistle, 
or hear the whistl1e1 of it, like a draft, a 
hot draft." 39, line 36-40. 

'' Q. Where w;as this hot draft and 
whistle 1 A. Well, it seemed that it c01n0 
from the air.'' 40, line 1-2. , 

"Q. This whiz and draft that you felt, 
was it above you or below you or beside 
yon or wherie1 A. Well, it seen1ed tha·; 
it was just a concussion right around L1S 

there. It seemed as though it come frmn 
the works you could see, of course, you 
could see the flash, you know, that the 
bomb didn't go off right. 

Q. Where did you see that flash? A. 
vVhy, right :ahead of us from where they 
were shooting them there. 
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Q. Where they- were shooting the fire-
,vor ks 1 A. Yes, sir." 40, line 28-40. 

'' Q. How soon after you saw this flash 
and heard that concussion did you feel 
this whiz and draft? A. W121l, I don't 
say -it wasn't many seconds. 

Q. Right away1 A. Yes sir." 41, line 
3-10. 

(Wataha vVias standing a few feet ahead 
of Robinson. 29 line 21-26, 40 line 16-17 
and 27). 

THE PATH OF THE OBJECT IS ALSO 
TRACED BY THE GASHE ·S ALONG rrrn~ 
TOP OF THE HOL1VIAN CAR ENDING 1\._1' 
A POINT DIRECTLY OVER WHERTJ l\1R. 
ROBINSON WAS STANDING. 

Testimony of Edna Holman. 

She was standing along the car, she 
heard the unusual loud co11cnssion and 
she f1dt a thud, but she thought maybe 
som1e.body had been ku0ckecl against it 
ithe c-ar). 81, line 16-:?7. 

'' Q. Do you know where 1\!Ir. Robinson 
was before this thud happened 1 Was he 
alongside of your car 1 A. Yes.'' 84, line, 
27-29. 

Testimony of Thomas Robinson: 

"Q. And where were you standing1 A. 
Right alongside of the back door of the 
aiitomobile." 25, line, 13-14. 

Testimony of Clifford Holman: 

'' Q. What damage w;as done to ' your 
car? A. Why this object, whRtever it 
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was grazed, along the top of the car for 
two or three feet, you could se12, where it 
scraped along, and then struck a high spot 
and went through and broke the iron 
braces thiat go-hold the top of the car 
supported, and came out through under-
neath, and that is where Mr. Robinson 
was. 

Q. How do you know that it graz,Ed 
along the top of the car 1 A. vV ell, there 
was a scrape along the top of the car, 
which led me to believe th:at the object 
came in a parallel plane. 

Q. What was the top of th e car made 
of 1 A. This rubberoid material. 

Q. Where was the brace that was 
broken 1 A. Along the edge or the sid e·, 
the righthand side of the car. 

Q. What part with referenc, 2, to the 
front and back 1 A. Well, I should · say 
directly above the rear door. 

Q. This scrape on the rubberoid roof, 
you don't know whether that was there 
before this accident 1, A. I am quite suDe 
it wasn't. 

Qi. Had you been up inspecting the top 
of your car before you went to this dis-
play 1 A. If I remember right I washed 
the car and I didn't notie e it there then. 

Q. You Vi!ashied it~ A. Yes. 
Q. How big a mark was it? A. W e1l, 

it started just a very fine line and then 
gradually broadened out until it reached 
the place where it went through and then 
it left a l,arge gap in the roof, in th~ top . 

Q. Was the line four feet or five feet 
long 1 A. I wouldn't say that. It was11 't 
any longer than ejghteen inches. 
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Q. About eighteen inches 1 A. Y,es. 
Q. And then after that w.as th e hole 

through the roof where it went down ? A. 
Yes, sir. 

Q. -\Vas there anything in the road to 
stop it, whatever it was, at th:at place 
wh ere it " rent through above the door 1 A. 
Yes, these iron braces. 

Q. Iron braces that hold up the roof 
of the car ? A. Supports, yes. 

Q. Your idea is that when this thing 
came there and hit the iron brace it then 
went down and hit the plaintiff Mr. 
Robinson 1 A. Yes. It graz, 2d ,along the 
roof and struck this high spot where it is 
padded along the side and broke through 
there, and the brace, if anything, deflected 
the blow downward, and l\!Ir. Robinson 
was standing there and it struck him 
then." 59, line, 22-40; 60, lirn2·, 1-40; 61, 
line, 1-4. 

Testimony of Joseph Wataha. 

"Q. Wh:at happened to the car that 
Robinson was standing by1 A. Why, when 
I looked I see the right side of their hood 
was tore open by th e rear door . 

Q. Do you m•ean the cover 1 A. Yes, 
sir· the cover was tore off. It seemed so 

' that the iron ,vas bent. 
Q. What do you mean, what iron 1 A. 

The pipe running through, you know, the 
rim around the hood.'' 42, line 31-40. 

"Q. You mean the rim was bent 1 A. 
Yes it s1eemed so to me. What holds the 

' top up, the frame iaround. '' 43, line 3-5. 
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IIJ!IMEDIATELY FOLLOWING THE CON-
CUSSION AND UNUSUAL LOUD REPORT, 
ROBINSON WHO HAD BEEN STANDING 
ALONG .SIDE , OF THE REAR RIGHT DOOR 
OF THE HOLMAN CAR, WiAS FOUND ON 
THE GROUND UNCON'8CIOUS AND SEVER-
LY INJURED. 

Testi•,.11ony of Thomas Robinson: 

Q. "Just tell us what you saw? Now, 
tell us again what happened to you? A. 
I was hit by something and taken to the 
hospital and that is all I remember." 

;Q. '' Did you lose consciousness or not ? 
A. Yes, sir, I did.'' 

Q. ''Where were you ,,,hen you lost con-
sciousness? A. Underneath the bridge by 
the car.'' 25 Line 29-37 

'restimony of Joseph vVataha: 

Q. '' How soon after you saw this flash 
and heard that concussion did you feel 
this whiz and draft ? A. vV ell, I don't 
say~it wasn't many seconds.'' 

Q. "Right away? A. Yes, sir." 
!Q. "What happened to Robinson ? A. 

""\¥ ell, the first I know that he ·was down 
and two or three men was near him al-
ready at that time." 41 Line '3-13 

r.restimony of Laura Wataha: 

Q. '' Did anything happen while you 
were there ? A. Just at the accident there, 
I was standing outside and I felt the 
draft and I knew there was something 
wrong, I heard a crash, I left the children 
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in the car so I rushed back to the children, 
I thought probably they were hurt in the 
car, and I seen 1\1:r. Robinson laying on 
the ground.'' 51 Line 29-36 

Q. "Where was Robinson? A. He was 
laying down at the ground by the car, 
in between ours and his.'' 

Q. "What part of his car was he lying 
near? A. He seemed to fbe about in the 
middle of his car.'' 52 Line 19-23 

1\1:rs. Wataha then indicated the distance be-
tween the two cars as at about three feet. 52 
Line 25-30 

THE OBJECT THAT WI-IIZZED THROUGH 
THE AIR AND ,SCRAPED ALONG THE TOP 
OF HOLMA :N'S CAR AND WHICH ST.l{UCK 
ROBINSON ,VAS A HEATED PIECE OIT 
METAL. 

'See testimony set forth a.bove as to hot draft 
noticed by son1e of the witnesses. 

Testimony of Joseph Wataha: 

,Q. '' H·ow soon after you saw this flash 
and heard that concussion did you feel 
this whiz and draft r A. Well, I don't 
say-it wasn't many seconds." 

Q. "Right away? A. Yes, sir." 
Q. ''What happened to Robinson? A. 

Well the first I know that he was down ' . and two or three ·men wa-s near him al-
ready at that time." 

Q. "What became of him? Did you 
help pick him up ? A. No, sir; I did not. 
I picked up the piece of steel." 
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,Q. '' Where did you find the piece of 
steeH A. Right alongside of him. Just 
where they picked him up from." 

Q. ''Well, how near to him f A. Oh, I 
,vould say right alongside of his side it 
mu st have been.'' 41 Line 3-22 

(Th ere follows te stimony of the shape and size 
of the piece of metal which will be considered 
lat er. 41 Line 23-40) 

Q. '' Did you notice anything about its 
temperature f (Referring to the piece of 
n1etal) A. Well, it was ·warm, lukewarm. 
42 Line 3-4 

Testimony of John Ri edy. 

!Q. "De scrib e that piece of steel. A. 
So I took thi s pi ece of steel and it was 
warm . ,x, ,J(, ,i '' 72 Line 9-10 

THERE IS · ·AN UNBROI(EN CHAIN 0] , 
TESTilvIONY SHOvVING THAT TI-II1S W ARl\1 
PIECE OF' METAL WA,S PICI(ED UP BY 
WATAI-IA ALONG SIDE OF ROBINSON, AS 
SHOWN . AB.OVE, HANDED TO ONE YEP-
SON WHO IN TURN HANDED IT TO ONE 
RIEDY WHO STILL NO·TICED THE HEAT. 

Testimony of Joseph ,1/ ataha. 

Q. ",1/ha t did you do ·with this piece 
of steel 1 (Referring to the piec e of metal 
that Wataha picked up alongside of 
Robinson on th e ground as is shown by 
the testi1nony of ,,r ataha on page 41 Lin e 
15-40 and page 42 Line 1-4) A . ,V'hy, I 
p;iYo it to n fell ow by the name of Yepson 
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to give to the man that got hit with it, be-
cause it just damaged my mudguard and I 
thought it was no need to me." 42 Line 
14-19 

rrhe appellant in its brief admits that there 
was testimony that J\1r. Y epson was ill at the 
time of the trial with ulcer ,s of the stomach. 
Case 73 

Testimony of John Riedy. 

''-And J\1r. Yepson handed n1e a piece 
of steel ,x, '"" '"" ' ' 71 Line 37 -38. ' "Well it was still warm, luke war,11" 
42·-Line 4 

THIS W ARJ\1 PIECE OF :METAL FROM 
DESCRIPTION OF THE WITNES:SE.S WAS 
APPARENTLY A PIECE OF 1 A CYLINDRI-
CAL OBJECT THAT HAD BEEN SPLIT 
OPEN A JD FLATTENED OUT. 

Testimony of Joseph ,1/ ataha. 

Q. "What was the shape of thi s piece 
of steel f A. Well, I imagine it was round, 
one end of it and one was a "V" shape, ' . something like that (indicating), where it 

d '' was sprea open. 
1Q. "Could you tell what it had been 

a part of, or ·what it had come from 1 A. 
Well I was ju ,st-I couldn't just say, but 
it se~med it was a round piece, I imagine 
about six inches in diameter, and a'bout 
eio·hteen inches long, and thu bottom part 

b ,, 
of it ·was a claw spread open. 

Q. '' As if it had been flattened out ? 
A. Yes, ,sir; as if it was flattened out and 
split open.'' 



16 

Q. "How much did it weigh about? 
A. Oh, I imagine about twenty to twenty-
five pounds.'' 

Q. •·'Did you notice anything peculiar 
about it? A. No, I did not." 

Q. '' When you picked it up? A. No. 
All I thought it had a kind of a round 
top on it, it looked to me like big six-inch 
sewer pipe.'' 41 Line 23-40 42 Line 1-2 

Q . . , 'How thick --was this piece of steel f 
A. Oh, I imagine one-half inch, or five-
eighths. '' 42 Line 20-21 

Testimony of John Riedy. 

:Q. "vVhat was the size of this piece of 
steel ? Describe it, Officer, the best you 
can. A. ,¥ ell, I figure about it looked to 
me like a four-inch pipe busted open.'' 

Q. "What kind of a pipe, Officer? A. 
Well, 4-inch pipe, n ore of a cast iron pipe. 
Of course, I couldn't say.'' 

Q. "Well, how long was it? A. Well, 
I should judge about fifteen or -eighteen 
inches.'' 

:Q. "And how wide was it ? Or what 
·was the shap e of it ? A. Vl ell, take a 4-inch 
piece and open it up. ~I[ ust have been 
about ten or twelve inches wide after it 
was flattened out.'' 

Q. "About how thick was it, Offi0er? 
A. Well, between three-eighths and one-
half an inch, I guess. I didn't·-'' 72 Line 
18-37 

Q. "Mr. Riedy, you say that it straight-
ened out flat ? A. Four-inch piece of pipe, 
it looked to me, bursted open, flattened 
ont." 74 Line 14-17 

I 
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It is, therefore, respectfully contended that in 
view of the, above ,set forth testimony that am-
ple proof has ibeen made that there was an ex-
plosion tha ,t was not of the type of the ordinary 
fireworks exhibition, that the explosion resulted 
in an injury to the plaintiff, and that the unusual 
type of the explosion was such as to warrant a 
presumption of negligence on the part of the 
defendant vv.ho manufactured and set off the 
fireworks, either in the negligent manufacture . 
or the negligent ignition of the fireworks or in 
negligent operation of the round metal mortars 
used in ,connection with the display of · aerial 

_ bombs, which are ma.de f,or the purpose ,of being 
propelled high in the air to explode, leaving no-
thing hannful remaining. LSee additional type 
n1atter on page 

IF ', HOWEVE :R, TI-IE PLAINTIFF DID NOT 
PROVE ANY NEGLIGENCE OTHER THAN 
THE EXPLOSION IT iSEL:B.., AND IF THE 
COURT ERRED IN NOT NON-SUITING THE 
PLAINTIFF IT WAS A HARMLES:S ERROR 
THAT WAS CURED BY THE E;VIDENCE 
OF THE DEFENDANT IN SUPPLYING ANY 
NECEISSARY DEF 'ECrrs A1S TO WARRANT 
THE QUESTION OF NEGLIGEN ·CE OF THE 
Dl3JF'ENDANT BE ,ING .SUBNIITTED TO THE 
JURY. 

It is a well established and well recognized 
rule of law in this jurisdiction that the refusal 
of a non-suit for failure of proofs is not ground 
for reversal if the defect -was aftenvards sup-
plied by evidence taken in the progress of the 
trial. 
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De·nnery vs. Great Atla intic and Pacific 
Tea Cornpany (Errors and Appeals), 
82 N. J. L. 517, 81 At. 861. 

Van Ness vs. North Jersey Street Ry. 
Compa ,ny} 77 N. J. L. 551, 73 At. 509. 

where Justice Parker in the opinion of the Court 
states, "but it is unnece ,ssary to dwell on this 
aspect of the case, (whether the trial Court 
erred in refusing a n1otion of non-suit at the 
end of the Plaintiff's case) because in our judo·_ 
:;.nent the evidence for the defendant cured the 
error, if there was an error, in the trial Court's 
refusal to non-suit and justified a submission 
of the case to the jury.'' This ruling has been 
repeated again and again in the following line 
of cases: 

Leitis vs. National Cash Register Com-
pany, 84 N. J. L. 598, 87 At. 345; 

Benoliel vs. If onac et al, 87 N. J. L. 375, 
94 At. 605; 

Van . Cott vs. North Jersey St. Ry. Com-
pany, 72 N. J. L. 229, 62 At. 407; 

Esler vs. Camden a.nid Sitbit ,rban Ry Co., 
71 N. J. L. 180, 57 At. 113; 

Carey vs. Ilamberg-Packet Co., 72 N. J. 
L. 56, 60 At. 179; 

Farnsworth vs. jlfiller et al, 60 At. 1100 
Affirmed 74: N. J. L. 599, 70 At. 1100: 

Bostwick vs. ·vVillett, 60 At. 398, 72 N. 
J. L. 21. 

.A res·ume of the testin1ony ,supplied by the de-
fendant, the appellant in the instant case, ,vill 

I 
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show that if the necessary proof was lacking at 
the conclusion of the Plaintiff's ca,se the addi-
tional necessary proof was supplied as a result 
of the direct examination of the defendant's wit-
nesses and as .a. result of the cross exan1ination 
of the defendant's witnesses. 

Thomas Jardine, Seereta.ry of the defendant 
Company, testified that there was an explosion, 
that there '' was a terrific noise, kind of vibration, 
and no display of fireworks'' -and where the 
shell did not go up in the air ( Case 88) and he 
further testifies that where the mortar had been 
there was a hole in the ground and the mortar 
was completely gone ( Case 89 and 90). 

Roy Tren1py, an e~nployee of the defendant 
company, who ignited the particular aerial bomb 
that exploded prematurely, states that he was 
knocked into a daze ( Case 120) and that the 
,aerial bomb exploded in the mortar ( Case 121). 

A study of the testimony of the defendant's 
,vitnesse s dis •closes that the nLethod of n1anu-
facture is by hand and the elen1ent of hun1an 
equation enters in the n1anufacture of these 
aerial bon1bs by n1en (Case 95, 96, 97); that 
the air bomb s,vhich pren1aturely exploded con-
tained a propellant charge of four ( 4) ounces 
of black powder, a fuse containing one (1) 
ounce of black powder, an ex.plosive charge 
to break open five ( 5) different co111:partn1ents 
of star .shells each break containing one (1) 
ounce of black powder ( Case 97, 98, 99) and a 
combustible substance in the five ( 5) star breaks 
in the aerial bombs that burn and give off a gas 
which would make more of an explosion if con-
fined, and that foreign matter might make the 
explo 1sive n1ore sensitive. (Case 142, 143) The 
witness also explained in detail the rnetlintl of 
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construction of such an aerial bomb showin()" 
_:-, 

that the explosive charge is at the bottom and 
that the five ( 5) star breaks are built up one 
above the other, over the explosive charge, and 
that each of the breaks contain a combustible 
material together with approximately an ounce 
of powder to make the break and that there is a 
fuse which runs down the side of the aerial bon1b 
from . the top, containing a black powder as ex-
plained before and that in the proper operation 
and manufacture the fuse is ignited at the top, 
and that the same almost instanteously ignites 
the explosive charge at the bottom, at the same 
time igniting a time fuse for one (1) of the 
breaks; which is !30 tjmed that when the aerial 
bomb reaches a height in the air of two hundred 
to three hundred feet the time fuse of the fir,st 
break reache s its limit and causes the first break 
to scatter, and that there is a tiri1e fuse in each 
and every successive break that is ignited fron1 
the preceedin g break. This technical explana-
tion of the 1nanufacture and method is contained 
throughout the entire testin1ony ,of Th on1as Jar -
dine on both direct and cross exan1ination. 

Plaintiff appellee respectfully contends that 
in the entire manufacture of air bombs by men , 
where the human equation enters, the long 
ignition fuse, com-monly knmvn as black n1atch, 
which burns almost instanteously must be 'pro-
perly manufactured, that the explosive charge 
must be properly adjusted, that the first tin1e 
fuse for the first break which is ignited im-
mediately after the ignition of the black match 
must be properly manufactured, and that each 
separate star break with its explosive or scat-
tering charge must be properly manufactured, 

1and that the time fuso of each separate break 
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must be properly manufactured. (Testimony of 
Thomas Jardine Case 106, 107 as to the elements -
in the aerial bombs). 

The plaintiff respectfully points out that a 
great deal of the human equation enters into the 
manufacture of the aerial bom-bs in that dif-
ferent individuals make different portions of the 
bon1bs; one n1an n1ay n1anufacture the color used 
in the star breaks, one man may mix the com-
position used in the star breaks, still a third man 
~olds the pellets of colored com-position, another 
man n1akes the black match fuse. The time 
fuses for each successive break must, of course, 
be manufactured. Finally ,one man assembles 
the bomb pla :cing in it the propelling charge. 
( Testimony of Thomas Jardine Case 106, 107, 
109). 

The type of explosive used in black powder 
(see testimony of Thomas Jardine) and it is the 
custom of the workmen to take a powder keg 
and take out such powder as he needs. (Testi-
mony of Thomas Jardine Case 111). 

T~stimony of Roy Tren1py, who is an expert 
in the firing of aerial bombs and who under-
stands the manufacture of the same, discloses the 
fact that ordinarily the entire amount of powder 
used throughout the bomb in the scattering 
charges, propellant charge and fuses amounts to 
ten ( 10) or eleven ( 11) ounces ( Case 129). The 
type of mortar used weighed approximately one 
hundred fifty ( 150) pounds and stands from _three 
(3) to four ( 4) feet high and which is_ of a d1arn~-
ter of six ( 6) inche:3 ( Thomas J ard1ne Case 90. 
95, 109). 

The testimony of Thomas Jardine and the 
testimony of Roy Tren1py also discloses the fact 
that ordinarily the amount of black powder used 
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for the propellant charge would not effect a 
mortar of such dimension s as the one used, that 
the explosion of the entire ten or eleven oun ces 
of black powder used in the bo.~T,b, ,vhich includes 
the propellant charge, would not effee5t the type 
of mortar used, that the mortar was completely 
blown to pieces and that about One hundred 
ninety-three thousand (193,000) aerial bombs 
had been manufactured before without report 
of any of them not going off properly. 

Plaintiff therefore , respectfully contends that; 
in accordance with the human equation in the 
manufacture of the various elements used in the 
aerial bon1b~, in the use of the type of powde r 
in the aerial bmnb, and in the adjust111ent 
of the fuse s ; the defendant, through its ser-
vants, ,vas negligent and or there was further 
negligence in that there wa s foreign, matter 
other than th e ordinary blac 'k powde r in the 
bon1b whi ch re sulted first in a premature ex-
plosion in the n10rtar and second in the rend-
ing to pieces of a metal mortar weighing 175 
pounds, standing 3 to 4 feet high and buried in 
the ground with the exception of six inches at the 
top in such a manner that no trace of the mortar 
was found with the exception of the piece that 
struck the plaintiff, the description of which 
piece, as ,hereinbef ore se1t forth, tallying exactly 
with the type of mortar that was blown a part. 

Plaintiff appellee, therefore, re spectfully con-
tends that if negligence upon the part of the de-
fendant company was not provd by the plain-
tiff's case the further proof on the dire ct and 
cro ss examination of the defendant's witnesses 
cured the defects and that if there ·was an error 
upu1 the part of the trial Court in refusing a 
non-suit it was a harmless error which was cnred 
by the testirnony. 

23 

POINT III. 

Plaintiff, further respectfully contends that 
in view of ithe testimony as set forth ahove t~e 
Court did not err in entering final judgment 111 

favor of the iplaintiff and against the defendant 
and that the decision of the Supreme Oourt 
should be af-firmed by this honorable Court 

JOSEPH H. EDGAR, 
Attorney and of Counsel foT Plaintiff-Appellee. 

RUSSELL E. W 'ATSON 
of Counsel. 

. ddle of' pao·e 17.) (To be inserted at mi 0 

. b the Appellant, the Plaintiff' 
In Bahr vs Lombara ~t al_cited Yadduce- all the testimony 

ase failed because of his fa~lu~~ t~lr.i~tiff respectfully contends 
rea sonably vvi thin his power• - .-~ ~oes apply in the instant 
hat the doctrine of res ipsa 10 ~~ evidence' at his command as 
ase , Robinson having produced a imon set forth above . 
an be seen by the excerpts of th e teS t 1! I ts brief to the effect 
urt .ermore, the Appellan t 1 s allegat~o~e~~ant1s case is controverte 
hat no negligence was shovm. by th e the. this brief. 
Y t he facts as hereinafter set for in 






