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NEW JERSEY 

Court of Errors and Appeals 

STATE HIGHWAY COMMISSION OF 
THE $TATE OF NEW JERSEY, 

Appellant) 

vs. 

LINCOLN TERMINAL CORPORA: 
TION, a corporation of New 
Jersey, et als.J 

Respondents. 

STIPULATION 

On Appeal 

In order to save unnecessary expense of printing 
and to prevent encumbering the record with much 
printed matter . of no value in the full presentation 
of the issues involved on this appeal, it is stipu-
lated by and between counsel for the parties re-
spectively that the following papers, orders and 
steps in procedure are regular in form and sub-
stance and need not be set out at length in the 
State of the Case: 

1. The original petition in condemnation; 
2. Order fixing time and place for the appoi1it-

ment of commissioners; 
3. Order appointing commissioners; 
4. Report of commissioners and award; 
5. Notice of appeal to the Hudson County Cir-

cuit Court; 
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2 Rille for Jiiclgment 

6. Proof of service of notice of appeal; 
7. Order fr~ming issue and amendment and fix-

ing time for striking jury and date for trial; 
8. Order certifying struck jury panel; 
9. Venire for jury and return. 

,VrLLIAM A. STEVENS, Attorney General, 
By GEORGE T. VICKERS, 

Assistant Attorney General, and 

°'\VALTER H. BACON, JR., 

Attorneys for and of coiinsel 
with appellant. 

ARTHUR T. VANDERBILT, 

Attorney for and of coiinsel 
with respondent. 

HuusoN CouNTY CrncurT CouRT. 

LIN COLN TERMINAL CORPORA -
TION' A CORPORATION' 

Appellant, 

vs. 

STATE HIGHWAY COMMISSION OF 
NEW ~T ERS~Y, 

Respondent. 

'] 
I 
I I In Condem-

nation. 
On Appeal. 

RULE FOR JUDGMENT 

Thi~ case having been tried before the Honorable 
Thomas Brown, Judge of the Hudso:u County Cir-
cuit Court, with a jury, in the presence of couns_el 
of the reEipective parties, from October rn, 1931, to 

. Ootober 16., 1931, inclusive, and the jury having re-
turnecl a general verdict against the respondent, 

"1 
J 

i 
J 
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Riile fo r Jiidgment 3 

State Highway Commission of New Jersey, and in 
favoi of the ap1)ellai1t, Lincoln Terminal Corpora-
tion, for the sum of $375,000.00: 

It is ordered that judgment final be entered in 
favor of the appe llant, Lincoln Terminal Corpora-
tion, and against the respondent, State Highway 
Commission of New Jersey, for the sum of $375,-
000.00, togethei· with interest thereon at the rate 
of six per cent per annum from the date of the 
taking of the lands and premises of the appellant, 
to wit, September 20, 1930, which amount of inter-
est is $24,124.00, or a total of $399,124.88, appel-
lant's costs to be taxed. 

THOMAS BROWN' 

Judge. 

On motion of attorney for appellant, Arthur T. 
Vanderbilt, Rule entered this 21st day of October, 
1931. 

Filed Clerk's Office Oct. 21, 1931. 
Hudson County, N. J. 

GusTA v BACH, 

Clerk. 
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HunsoN CouNTY CrncuIT CouRT. 

LINCOLN TERMINAL CORPORA-
TION, A CORPORATION, 

vs. 

lO STATE HIGHWAY COMMISSION OF 
N E'i\T JERSEY, 

Respondent. 

DOCKET 

Judgment entered Oct. 21, 1931. 
Damages, $375,000.00. 
Interest, $24,124.88. 

20 Costs, $154.98. 
Total, $399,279.86. 

l 

Judgment on Verdict in the above entitled cause 
was entered in this court on the 21st day of Octo-
ber, in the year of our Lor~, one thousand nine hun-
dred and thirty-one in favor of the appellant, Lin-
coln Terminal Corporation, a corporation, and 
against the respondent, State Highway Commission 
of New Jersey, in a plea of action at law, for the 

30 sum of three hundred seventy -five thousand dollars 
damages; twenty-four thousand, one hundred twen-
ty-four dollars eighty -eight cents, interest; and one 
hundred fifty-four dollars ninety-eight cents costs 
of suit. 

Judgment entered and signed this 21st day of Oc-
tober, 1931. 

THOMAS BROWN' 
Judge. 
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HunsoN CouNTY CrncurT CouRT. 

STATE Hrm-rwAY COMMISSION OF l 
THE STATE OF NEW JERSEY, 

C ondemnor-appellant. 

vs. 

LINCOLN TERMINAL CORPORA-
TION, a corporation of New 
Jersey, 

Property owner-respondent. J 

NOTICE OF APPEAL AND GROUNDS 

To the foregoing named property owner-respond -
ent and Arthiw Vanderbilt and John Milton, 

10 

Esqs., its Attorneys: 20 

P lease take notice, that the condemnor-app~llant 
in the above entitled cause appeals to the Court of 
Errors and Appeals in the State of New Jersey 
from the whole of the judgment entered in this 
cause; and 

Please take further notice that the following are 
the reasons or grounds on which said appeal will be 
based, and which will be urged before the appellate 
court for a reversal of said judgment, viz.: 30 

1. That there is no evidence in the case to sup-
port the verdict of the jury. 

2. That the jury disregarded and rejected all of 
the testimony and evidence received in the case 
but nevertheless rendered a verdict. 

3. Because the verdict is contrary to the charge 
of the court. 
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4. Because the trial court committed harmful 
error in chargi11g the jury as follbws : 

"In considering your view, or applying it to 
this case, bear iii mind that you are not to take 
that view as evidence i:h the case.'' 

Dated, April 26, 1932. 

w ILLIAM A. STEVENS, 
Attorney General of New Jersey. 

WALTER H. BACON, JR., 
Counsel. 

GEORGE T. VICKERS, 
AssistMd Attorney General. 
Attorneys for Conclemnor-appellant. 

HunsoN Co-uNTY CrncmT CouRT. 

LINCOLN TERMINAL CORPORA-
TION, a corpor'ation'. of New 
Jersey, et als., 

vs. 

TI-rn STATE HIGHWAY CoMMIS-
srn'N 0F THE STATE OF NEW 
JERSEY. 

TESTIMONY 

j. 

JERSEY OITY, N. J., October Hi·, 193i. 
Before Hon. THOMAS BRowN, J., and a struck 

jury . 
.Appeara:nce-s: 

JoHN MILTON, Esq., for the Pr'ope'i'ty Owners. 
AR1B:0R T. VANDERBILT, Esq., for the Mortgage ·es. 
GEORGE T. VrcKERs, Esq., for the State · Highway 

.Commission. 

r 
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r esti-rnony 

A struck jlHY was dqly erp.paiwlled; bei11g fo-qnd 
satisfactory, they were sworn. 

(By cons~:µt, a plwtpgraph was i:µtroduced in 
evide:µce and marked as Exhibit P-1 of this date.) 

M.r. Vickers-In order that there may be no dis-
pute or do1,:1bt he:rea.Jter as to the ri.ght :reserved to 
the property owner and the lim.itati911 upon the tak-
ing i~1 qllestion in this case, I m9.v,e your Jlo:qor to 
amend the issue framed in this case by adding 
thereto the following: lO 

That the property owner, its successors and 
assigns shall have free ingress q,nd egress 
from and to each portion of its rewai:p.der 
lands, over the lands taken in this proceed-
ing, except such as used fox the permanent 
supports for the superstruetu:i;e; and that 
such ingress and egress shall be unrestricted 
as to pedestrian, vehicular, railway and 
water transportation, except the land.,owner, 
its successors and assigns, and servants and 
agents, shall be prohibited from en~ctiug on 
any of said lands within the State's dght of 
way any permanent buildings, o.r fr.oro ~m1,,in-
taining thereon any permanen ,t sto.ntge. 

Mr. Vanderbilt-The mortgagee o.f a c0::p.sider•alvle 
portion of this land, the N ewar~ Sites Co.mpa11;y,. 
has a very eo1i1siderab1e interest in the award 1;lli1~er 
arrangements made with the l~ndo,wner •,. th,e Lin-
coln Terminal Corporation, and it takes the posi-
tion that the owner has no right to consent to a 
modification by the State of the land which it orig-
inally sought to condemn. 

I desire to place before the Court its position in 
the matter and say that, by reason of the agree-

. ment on behalf of the owner with us, we feel con-
strained to take a position in opposition to the 
motion. 
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The Court-The Court has no latitude in this 
matter, as the Court understands the law; the State 
of New Jersey has the right at any time before the 
trial of the case, and in fact, during the trial, to 
amend its issues, that is to say, to amend the rights 
which the State desires to acquire in the property 
under consideration. 

It follows, therefore, that the motion of Colonel 
Vickers, representing the' State Highway Commis-

10 sion, will be granted. 

20 

~() 

I would suggest to counsel, as long as there ap-
pears to be opposition to this motion, which is a 
little out of the ordinary, that the issue be framed 
in writing, and until that time, we may proceed 
upon the issue as framed and as now dictated to 
the stenographer. 

( Counsel opened to the Jury.) 
The Court-Gentlemen, what have you to say as 

to the date of the taking1 
Mr. Milton-September 30, 1930. 
The Court-What have you to say about the in-

ter£ erence with the buildings on the place 1 
Mr. Vickers-I think it is so trivial-there is one 

small building affected, and that is all. We are 
practically in agreement as to that. 

(After admonitions by the Court, the Jury left 
for a view of the property under consideration, and 
the hearing was adjourned, for the purpose of a 
view, until 2 P. M.) 

.. ... 



Herman W. Ordeman-Direct 9 

(AFTER RECESS, 2 P. M.) 

HERMAN W. 0RDEIVJ:AN, called as a witness for the 
Property Owner, being first duly sworn, testi-
fied as follows : 

Direct Examinat ,ion-By Mr. Milton: 
Mr. Milton-By consent, I offer in evi-

dence map entitled "Lincoln Terminal Cor- 10 
poration, Kearney, N. J.,'' scale 1 inch equals 
60 feet, July, 1930, prepared by H. vV. Orde-
man. 

(Accepted and marked as Plaintiff's 
Exhibit P-2 of this date.) 

The Court - I wonder whether counsel 
could agree as to ownership of the property 
owner in the stream, that is, to what degree; 
that is to say, bulkhead and pierhead lines 
and dock lines. 20 

(After discussion) 
It ,is agreed, then, in this case that the 

owner owns title to the land as will be shown 
that is upland, and also the ripatian rights 
from the upland to the pierhead line. 

Mr. Vickers-Together with the grant, 
your Honor. 

Mr. Milton-To the United States pier-
head line. 

The Court-A grant from whom? 
Mr. Milton-From the Board of Commerce 

and Navigation of the State of New Jersey, 
or its predecessor, the Riparian Commis-
sion. 

The Court-That gives the property 
owner a vested property right to the ri-
parian line. 

Mr. Vickers-To the lands under water. 

30 
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Mr. Milton-And extending westerly to 
the pierhead and bulkhead line as estab-
lished by the War Department. 

The Court-There are some limitations 1 
Mr. Milton-No limitation. 
The Court-Absolute. 
Mr. Vickers-Yes, sir. 

Q. The map, P-2, was prepared by you 1 
A. Yes, sir. 
Q. Will you be good enough to tell the jury what 

it portrays 1 
A. It shows all the facilities and appurtenances 

of the Lincoln Terminal Corporation, their track-
age, their buildings, the roadways, methods of in-
gress and egress to and from the property; also 
the condemnation strip for Highway 25. 

The Court- Which is marked 1 
The Witness-Which is marked in red. 
Q. Just a minute; what is the strip 1 
A. From Second Street to the Passaic River. 
Q. Across the map, from the right -hand upper 

part, across the map to the Passaic River 1 
A. Yes, sir. 
Q. What are the little square marks on the top 

in deep red 1 
A. They are the locations of the bridge piers, 

the piers supporting the bridge. 
Q. What is the oblong on the left-hand side of 

the map, marked in deep red 1 
A. That is a concrete mat for the caison and sup-

ports two bridge piers; also includes the fender 
system that has been placed around it for its pro-
tection. 

Q. The line in red, running from the top to the 
bottom of the map represents what line! 

A. The United'States Government bulkhead and 
pier head line. 



Herman W. Ordeman-Direct 11 

Q. And the line in black paralleling the line in 
red and about three-quarters of an inch awayf 

A. That is the face of the present wharf. 
Q. To what extent, if any, does the upper left-

hand corner of the piers for the bridge extend out 
over the United States Government pierhead linef 

A. At the north corner of the bridge pier, it en-
croaches two inches over the bulkhead line. 

The Court-Is that north, or northwesU 
. The Witness-That is the northwesterly corner. 
The Court-By the way, is this open dock line, 

or is that solid fill f 
The ,Vitness-There is solid fill to the rear of it, 

to the rear of the wooden wharf, and then there is 
what is known as a pile structure in front of it. 

The Court- ,Vhat is the distance between the 
pier head line and the open dock line f 

The vVitness-Approximately forty feet. 
The Court-Between the open dock line and the 

solid fill at the place of condemnation f 
The ,~Ttiness~I will have to look at the map for 

that; I don't have it right off-hand. 

Q. Can you do it from this map f · 
A. Yes, sir; that is about 21 feet. 
Q. On which side of the Passaic River is the 

channel north of the Lincoln Highway bridge f 
A. The channel north of the Lincoln Highway 

Bridge is approximately-it is a little bit to the 
east of the center of the channel, that is the center 
between the bulkhead lines. 

The Court-How near is it to your property 
line f. 

The Witness-At the south end of the property, 
the east line of the channel is 64 feet from the 
bulkhead line. 

. I 

10 

20 



· 12 H er1nan W . Orcleman-Direct 

Q. And at the north 1 
A. 94 feet at the north end. 
Q. That is the east line of the channeH 
A. Yes, sir. 
Q. That would be the line nearest to the prop --

erty 1 
A. Yes, sir. 
Q. The roadway which is at the bottom of the 

map is what road 1 
lO A. That is the Lincoln Highway, the old plank 

road. 
Q. And the roadway which bisects the property 

of the Terminal, running north of the Lincoln 
Highway, is known as what 1 

A. Jacobus Avenue. · 
Q. vVhat highway bounds the property on the 

east1 
A. Central Avenue. 

ao The CoUl't-Does Second Street extend all the 

30 

way along the northerly boundary line of the prop-
erty1 

The vVitness-Yes, from Jacobus Avenue. 
The Court-To the River 1 
The vVitness-No, from Jacobus Avenue to Cen-

tral Avenue only. 
The Court-What is the remainder, on the north-

erly boundary line of your property; is that in pri-
vate ownership 1 

The Witness-That is private ownership, yes, 
SU. 

Q. How is the property line shown, by a heavy 
dotted black line 1 

A. By a dash with two dots between. 
Mr. Milton-By consent, I offer six photo-

graphs in evidence. 
(Accepted and marked as Plaintiff's 

Exhibits P-3 to P-8 respectively, of this 
date.) 



H ernian vV. Orde·man-Direct 13 

Q. I show you Exhibit P-3 and ask you to state 
very briefly what that shows? 

A. That is a photograph taken with the camera 
on the edge of the wharf of the property adjoining 
the Lincoln Terminal on the north with the lens 
facing southeast approximately. 

Q. Is my pencil in about the right position? 
A. Yes, sir. , 
Q. The camera was facing south? 
A. Yes, and it shows the door of bui ldin g 35 and 

the line of the wharf. 

The Court - The southerly direction of the pic-
tu:i:-e is looking from the bottom to the top? 

The ,Vitness-Southerly is from top to bottom. 
The Court-I mean on the picture? 
The Witness - Is looking from north 'to the south. 
The Court-The picture itself; when you look 

from the bottom to the top you are looking from 
north to south? 

The Witness - From north to south, yes, sir. 
The Court - That is a view from north to south 

on the picture? 
The Witness-Yes, sir. 

Q. ·Exhibit P-4, please tell the jury what that is 
and what that shows? 

A. P -4 is taken with the camera on the present 
Lincoln Highway bridge, on a line with the Gov~ 

10 

20 

ernment bulkhead line and looking north. 30 
Q. And Exhibit P -5? 
A. P -5 is taken from the roof of Building 35, 

approximately 100 feet south of the north corner. 

The Court-Building 35; where is that, along 
the Rived 

The Witness-Yes, sir. 

·Q. That is a wharf building, is it? 
A. Yes, sir. 



· 14 Herman W. Orcleman-Direct 

Q. Just locate the camera again? 
A. About 100 feet south of the north corner 

of the building, out on the edge towards the wharf, 
down a little further with your pencil-about there. 
,¥ith the camera: facing almost due north. 

Q. Now P-6? 
A. In P-6 the camera vrns located on the private 

dock adjoining the Lincoln Terminal on the north, 
approximately on the line of the bulkhead line, fac-

10 ing south. 

20 

30 

Q. And P-71 
A. The camera was located in the same position 

as the previous picture, facing the same way. 
Q. P -8? 
A. P -8 was taken from the roof of Building 35, 

the same location as the previous picture taken 
with the camera facing due north. 

Q. Building 35 being a -wharf building? 
A. Yes, sir. 
Q. How long have you had contact with the prop-

erty of the Lincoln Terminal Corporation? 
A . Since 1928. 
Q. And what is your busines_s, Mr . Ordeman ?. 
A. Civil engineer, civil engineer. 
Q. ·where do you live? 
A. 80 Harbor View Place, Rosebank, S. I. 
Q. Hmv long have _ you been practicing your pro-

fession? 
The Court-Are the qualifications of this 

gentleman admitted? 
1\fr. Vickers-As an engineer, yes, sir. 

The -witness-I have been in private practice five 
years. 

Q. And prior to that? 
A. I was employed for three years as Chief En-

gineer for the Harriman Lines; prior to that, eight 
years with the Balitmore & Ohio Railroad as Di-
vision Engineer; prior to .that the Atchison, Topeka 



H ennan TV. Orderrnan-Dfrect 15 

and Santa :B7 e Railroad and prior to that four years 
in college. 

Q. What experience have you had in tax ap-
praisals and valuations of maintenance and con-
struction work1 

Mr. Vickers-I object to that as imma-
terial. 

The Court-Tax appraisals is certainly 
objectionable. 

Mr. Milton~! withdraw'' tax appraisals.'' 
The Court-What about the remainded 
Mr. Vickers-I conceive that there is a 

field that does not apply-to which the Bro-
kaw case does not apply. I can understand 
that an engineer in a situation of this kind 
may be an expert on values and valuations 
of terminal railroad property, so far as it 
relates to terminal activities. On that 
ground, I do not object to it. 

The Court-The objectionable feature has 
been eliminated~ 

Mr. Vickers-Yes, at this point. 
The Court-Very well: you may proceed 

to answer. 
The ·witness-I have valued properties, both for 

purchase and for sale, that is, the physical aspects 
in real estate. I have valued terminal properties. 
I have made appr .aisals on the development of 
terminal property. I have made appraisals of ter-
minal properties as a going business. 

Q. What contact have you had with terminals, 
marine and railroad terminals 1 

A. For fifteen years my work has been exclu-
sively waterfront construction, appurtenances and 
development, and terminal work. 

The Court-Where 1 
The Witness-Near by for the Mercur Corpora-

tion. 

10 

20 
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16 H ennan W. Ordeman-Direct 

The Court - vVhere, in New Jersey? 
The Witness-New Jersey and New York. 

Q. What is the business of the Mercur Corpora-· 
tion 

A. They are warehouse and terminal operators. 

The Court-Suppose you describe in more detail 
what you mean by termina l operators? 

IO The Witness-,Vell, terminal operator, a gen-
eral description of it would be a termina l where 
there are both water and land faci lities for the 
transportation and transfer of cargo. The ware -
housing is an adjunct of the terminal operat ion. 
As goods cannot always move out the same day 
they are received, a full cargo may come in that 
may require disposition and space must be pro-
vided for the storage or for the handling of these 
cargoes, until such time as the consigner takes 

20 them away. On marine termina ls, as a ru le, there 
is, however, time allowed after the cargo is landed, 
but the time is not always suf£.cient, so that the 
terminal operator is forced to go into the ware-
house business, to carry them for longer periods. 
That is about as good a general description as I 
can give you. 

30 

Q. How does the Linco ln Terminal compare in 
size with other termina ls in the Newark area? 

A . It is the second largest operating terminal 
in the Newark area. 

Q. What one is the largest? 
A. The Army Base, Port Newark; Mercur Cor-

poration. 
Q. ,Vhat do you say about the desirability of the 

terminal having a combination of water facilities 
as well as rail~ 

A. vVell, it makes it a terminal in the fullest 
sense of the ·word. It allows the receipt of full 
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cargoes on water -borne cargo, and at the same 
time allows their distribution by rail upon the 
tracks. On the other hand, it allows a consolida-
tion of cargo by rail and by track for the making up 
of full cargo shipments, and it also has the ware-
house facilities which allow this accumulation until 
such time as a full cargo is obtained. 

Q. Of what advantage is the location of the Lin-
coln Terminal on the Lincoln Highway 1 

A. Well, the Lincoln Highway has always been 
a very heavy trucking road. It is directly con-
nected with the Hudson Boulevard, which allows 
Jersey City and the contiguous territory to truck 
to and from the Lincoln Terminal very advan-
tageously. The same applies to its proximity to 
Newark, where a large amount of manufacturing 
products are handled, not only for trans-Atlantic 
shipment, but for intercoastal and Pacific Coast 
shipments. It is located very advantageously for 
the class of business that they handle, with its 
trunk .line railroad connections. 

Q. What trunk lines 1 
A. Pennsylvania Railroad serves the property 

directly and through transfer with the other rail-
roads, can give you delivery practically anywhere 
you want to send them to. 

Q. How is that connection made or established 1 
A. Well, the Pennsylvania has what is known as 

a switching lead and a switch track down Jacobus 
Avenue. 

Q. From the north 1 
A. Beginning at the north of the map, where you 

have your pencil, and extending down to within 
about 200 feet of the Lincoln Highway. 

Q. In what manner are the tracks of the Ter~ 
minal connected with the lead 1 

A. They diverge from the lead to the properties 
on both sides of Jacobus Avenue, and also one 
lead running down through the wharf building, 

10 

20 

30 
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building 35, and with tracks between the other 
buildings serving them . 

The Court-Doesn't this map show thaU 
Mr. Milton-I think so. 

The Witness-Yes, sir. 
The Court-Have you designated, or have you 

placed any measurements on the map as to which 
are tracks and which are not? 

The Witness-The tracks are shown on the map. 

Q. How are they indicated on the map? 
The Court-Is there a legend on the side~ 
The Witness-No, sir; the tracks are shown as 

two parallel lines; the map does not show in the 
legend that they are tracks. 

The Court-Isn't that a legend on the side, 
Mr . Milton~ 

The ·witness-Yes, sir. 
Mr. Milton -Yes. 

The · vVitness-The tracks don't show in the leg-
end. 

The Court-So then, the winches and the parallel 
lines diverging from the lead that has been spoken 
of as the situation at Jacobus Avenue, are the 
tracks to which the witness refers, and the bluish 
or grayish marks are buildings; is that right~ 

The ·witness-Yes, that is right. 
Q. To what extent is the property owned by the 

30 · Lincoln Terminal improved or developed~ 
A. The portion west of Jacobus Avenue is fully 

filled, and contains some warehouse buildings. The 
portion to the east of Jacobus Avenue is about 80 
per cent filled, with a small portion of it, near 
Second Street, that requires a small amount of 
filling. 

Q. Has it electric light, drainage and water~ 
A. It has every facility except gas; it has elec-

tricity, and is served with a high-pressure system 
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through the buildings, with the exception of a few 
small buildings, an approved type of sprinkler sys-
tem. It has roadways, modern roadways con-
structed throughout the property. 

The Court--vVhat does that mean 1 
The Witness-That means that they are macad-

amized; railroad on the property. Some of the 
buildings have on their floor level accommodations 
for freight cars, with ramps on the west end of the 
buildings to facilitate traffic to and from the wharf. 

Q. To what extent has the property been im-
proved up to the present along the Lincoln Ter-
minal property 1 

Mr. Vickers-Unless the witness knows 
that of his own knowledge, I shall object. 

The Witness-Of my own knowledge, I know 
that the sprinkler system has been installed by the 
present tenant. I know that the bulkhead bac k of 
the present wharf was rebuilt by the present tenant. 

Q. What do you mean '' rebuilt by the present 
owner''1 

A. I mean that the Lincoln Terminal Corpora-
tion has put it in first class condition, and has 
made many changes from the way it formerly was. 

Q. What have you to say as to the trackage 1 
A. The westerly portion was overhauled in the 

vicinity of the buildings on the west side of Jaco-

10 

20 

bus Avenue, and the trackage there was put in op- 30 
era ting condition. 

Q. The Jacobus Avenue to which you refer sep-
arates the two tracks of the Company 1 

A. Yes, sir. 
Q. What have you to say as to whether or not 

the existence of Jacobus Avenue, in its present 
location, presents any difficulty in the operation of 
this planU 

A. None whatever. 
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Q. Are both properties, east and west, oper~ting 
as a unit, or each separately? 

A. They are operating as a unit. 
Q. vVhat physical connections are there between 

the two sides? 
A. A rail connection through the lead and then 

there is a track at the southerly portion of the 
property that extends across Jacobus Avenue. The 
property is so arranged that you can go practically 
across the street as though the street did not exist. 

Q. Have you any familiarity with any other ter-
minals which operate under these conditions? 

A. Yes, sir. 
Q. What are they? 
A. The New York Dock Company in Brooklyn . . 

The situation there is similar to the Lincoln Ter -
mina l with respect to streets. It extends for ap -
proximately two miles along the Brooklyn water 
front, and in some cases it has to cross streets 
to reach their warehouse from the dock. 

Q. What about the Sears Roebuck plant? 
A. The Sears Roebuck plant at Port Newark, 

every piece of material that they take from the 
wharf to the factory has to cross Marsh Street, 
which is a situation approximately the same from 
the dock and the amount of dockage back from 
the wharf there is here . That is true in a number 
of cases along the Brook lyn water front, and en-

:trn tirely along the Manhattan water front from the 
piers; there are no warehouses adjacent to the 
piers, but they have to truck right across to the 
street. 

Q. What equipment does the Lincoln Terminal 
have for operating on the railroad tracks? 

A. They have two steam -operated cranes, loco-
motive cranes, which are operated on the tracks or 
kept on the tracks the same as a locomotive. 

Q. What method is used to switch cars to the 
main tracks of the Pennsylvania Railroad? 
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A. '\Vhen there is a car in the westerly portion of 
the yard, it does not necessarily switch out to the 
Pennsylvania; the locomotive simply runs in and 
fastens to the car and takes it out to the switch 
lead. If it is necessary to take it to the south side 
of Jacobus Avenue or from one side of Jacobus 
Avenue to another, it goes through the same pro-
cedure, takes it out on the lead and places it on 
whichever track the car is to be spotted. He simply 
switches the cars to the switch lead. 

Q. Does the location of the bridge pier affect the 
storage tracks 1 

A. Yes, sir. 
Q. In what way1 
A. The storage tracks were laid out at approxi-

mately right angles, so as to allow the movement 
of storage cargo, that is, open storage cargo. It 
would come back in between the tracks, where it 
would be drilled by the locomotive cranes, or 
steered in any other manner. The position the 
bridge piers have been placed, it interferes with 
this movement in that the tracks could not be laid 
out in this manner. They are laid out so that there 
is a gore or triangular shaped plot of ground which 
makes it very hard to use for storage, and gives a 
lot of waste space, in the movement of long loads, 
long cargo like telephone poles, and steel, struc-
tural steel, where you get cargo 30 or 35 feet long. 
You are interfered with by the piers and it means 
backing back and forth to utilize that space at all. 
So that it materially decreases the amount of stor-
age space that can be handled in safety. 

Q. What effect did the bridge piers have upon 
the capacity1 

A. They have cut down the capacity of the yard. 
You can see that on the map there that they have 
cut down the storage space and that the bridge 
piers interfere with the laying out of this cargq at 
right angles to the railroad track. 

10 
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Mr. Vickers-I object to this as being spec-
ulative. 

The Court-He also claims . that you have 
a space there that they can't put parallel 
tracks upon. 

Mr. Vickers-If that is what he means, 
all right. 

The Court-Is that what you are driving aU 
The \i\Titness-Yes, sir. 

The Court-Let him explain that more 
fully. 

The Witness-Take for example · the parallel 
tracks just south of the condemnation strip and 
west of Jacobus · Avenue. Now, these tracks prac-
tically run right in to the bridge pier. If you bring 
this track over next to this one, to clear the bridge 
pier, you cannot operate a crane on it. If you 
throw this track up in between the bridge piers, to 
keep it back where it belongs, you have to put a 
kink that a locomotive or locomotive crane won't 
operate on, and you have effectively eliminated the 
use of the piece of property that way, that we did 
have the use of before. 

The Court-That is the particular track that is 
now therei 

The Witness-Yes, sir; take for example the 
track that originally came out of here. We are 
forced now to place that track in the roadway that 
now goes down in front of these buildings, because 
we cannot curve the track around; so that it goes 
from these bridge piers and then through to it and 
out again. We have to have a run-around track, 
with a locomotive switch on back, so that we are 
forced to put two tracks in the roadway, in be-
tween the bridge pier and those buildings. So 
we have practically cut out one track in that par-
ticular neighborhood. 

The Court-You have been speaking of the tracks 
as they are now. What have you to say about the 
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use of the property that is not being condemned, 
for practical purposes f 

The _Witness-The use of the property! -well, 
we are curtailing its use for the same rea·son, that 
the distance is so short, in order to throw these 
tracks around, to get them into position where 
the storage space can be properly used. We can 
walk around a sharp curve, but we can't run a loco-
motive and cars around curves which we would 
have to put in to utilize that property. 

Q ... What effect, Mr. Witness, in the handling of 
freight cargo, has this reduction or loss in storage 
area because of the gore-shaped piece of property 
and the reduction of car capacity because of your 
inability to use the track f 

A. Well, we used a car capacity of about seven-
teen cars and we are cut down to the use of the 
area adjacent to the condemnation strip. With 
a proper track lay out, as compared with what it 
is possible to get now. I would estimate that about 
25 per cent of the storage capacity has been elim-
inated. 

Q. Will the operations of this plant, as a result 
of the taking of this land and the construction of 
the bridge piers and supports for the elevated 
structure, result in more handling of freight f 

A. Yes, it will. It means that where it was 
originally possible to carry your loading right up 
between your parallel tracks, with the roadway, 
or on cars, you now have to take into consideration 
the location of the bridge piers in making this 
movement, and it means practically the construc-
tion of an entirely new roadway in order to do it. 

Q. In reference to the loading from ship to rail, 
what effect upon that does the location of the bridge 
piers, in their present position, have f 

A. Well, at the wharf--
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The Court-I don't think counsel has got-
ten to the wharf yet. 

Q. I ref er you to the position of the bridge piers, 
or bridge pier, what effect, if any, has the placing 
of that pier there had upon the ability to load from 
ship to rail 1 

A. It has simply eliminated any chance of load-
ing. 

Q. Why1 
A. Well, you can't put the ship against the dock 

·where the bridge pier now exists, and your rail-
road track, if it were possible to put a railroad 
track along the back, to the rear of it, you would 
have two or three car lengths that you could not 
make your transfer at all from your _ship to your 
pier, or the ship to your cars, which would inter-
£ ere for probably a greater distance on account 
of the-no, you could not. The swinging of the 
ship's gear for the loading would also be inter-

20 fered with by the bridge pier, if it were possible 
to put a ship in a position to load. 

Q. Can you demonstrate on the map why it is 
impossible to place a ship alongside of the wharf 1 

Mr. Vickers-Well, that is objected to on 
the ground that the witness is not qualified 
as a marine engineer, or stevedore or sea 
captain, or mariner of any kind. 

Q. What experience _ have you had in the oper-
ation of ships at wharves and in supervisirn:t of BO '-' 
loading and unloading 1 

.... .... "f 

A. In designing the lay-out of any terminal prop-
erty, it is absolutely necessary to have knowledge 
of the method in which ships are docked, and 
loaded and handled , before you can intelligently 
lay it out. For three years I had charge of every 
pier of the Harriman Lines, which consisted of 84, 
86, 90 North River, 4, 5 and 6 Brooklyn and pier 
21 Staten Island, and piers in practically every 



Herman W. Ordeman-Direct 25 

Atlantic port of any size from Boston down to Sa-
vannah, and on the West coast. I have constructed 
piers for the purpose of handling steamships. I 
rebuilt the Army Base in 1927, and rebuilt a four 
thousand foot wharf and made it available for the 
handling of trans-Atlantic tom1age, both inbound 
and outbound. 

The Court- ,Vha t has bee11 your experience m 
operation? 

The ,Vitness-It has been absolutely necessary 
for me not only to be familiar with the operation 
but be able to operate it myself. 

The Court-What have you had in the way of 
operation experience? 

The Witness-Well, I have operated at the Army 
Base and also · docked and undocked steamships at 
Pier 86 North River. 

The Court-For how many years? 
The Witness-I was three years at Pier 86. 
The Court-What other experience have you had 

in navigation? 
The Witness-In navigation? 
The Court-Well, backing, as you might call it. 
The vVitness-My experience has been fifteen 

years' familiarity with this class of work, where I 
have to stand and see it done in order that I know 
how it was done, to know how to arrange. 

The Court-As the Court sees the objection, it 
is comparable to a situation where an engineer con-
structs a waterfront project. He design it, and 
he actually sees that the materials are put in the 
construction, superintends that; that is a far dif-
ferent proposition than the operation of a plant. 
After the thing is designed and constructed, then 
it is operated. The contractor and the designer 
are through and the operator begins. This super-
vision that you had over the docks in question, did 
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that entail the actual observation of the operations 
and the direction of them 1 

The Witness-Absolutely. 
The Court-From day to day 1 
The Witness-Yes, sir. 
The Court-For how many years 1 
The Witness-For three solid years on that dock. 
The Court-I think the witness is qualified. 

~- What have you to say-1 
A. 1 have a small piece of cardboard, cut to tne 

scale of sixty feet to the inch, representing a 
steamer 450 feet long, with a 60-foot beam. I have 
another cardboard cut to represent 40 feet by 280 
feet, a car float to scale, to the same scale as on the 
niap, 60 feet to the inch. 

Q. Will you put that on the map and move it up 
and down1 

A. When a vessel comes up the Passaic River, it 
20 has to be tendered by tugs in order to get through 

the draw places. 

30 

Mr. Vickers - That is a matter of naviga-
tion as I anticipate what this witness is going 
to do. 

The Court-Supposing you ask the wit-
ness that. Is it the common practice in op-
eration on the Passaic River of boats of this 
size to come up under their o·wn power or 
come otherwise 1 

The ,Vitness-Come up tendered by one or two 
tugs, depending upon the loading of the vessel. 

The Court-Invariably that happens 1 
The Witness-Yes, sir. 
The Court-That doesn't require any observa-

tion; you can stand on a wharf and see that. 
Mr. Vickers-If he places it from that 

standpoint, I don't object to it. 
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The Court-I suppose it is possible, nevertheless, 
for some of these seaboat captains, if they know 
the channel well enough, to navigate without a tug1 

The \i"\Titness- Yes, under some conditions, · but 
they have what is known as an Inland Pilots' Asso-
ciation, which takes care of the Passaic River. I 
think that is the proper name for it. Practically 
every boat that docks up on the Passaic River and 
at the Port of Newark they take care of. 

The Court-That is now a new regulation 1 
The Witness-No, sir. 
The Court-Cannot a steamship come up New--

ark Bay without having somebody bring it up, if 
the captain knows enough of the channel 1 

The Witness-I think he would have to slow up 
for the drawbridge, and may lose steerage way to 
the extent that the tide might take his boat out of 
the channel, so he plays safe and has a tug. He 
never knows whether he will be stuck or not. 

The Court-So it is the common practice 1 
The Winess-Yes, sir. 
The Court-Coming up Newark Bay with a tug 

on one side1 
The Witness- \Vhen we come through the bridge 

at the Linco ln Highway, the first case I am going 
to assume is that he has a cargo of open storage. 
Before the bridge pier was built, he simply came 
up the r iver and he gradually laid his · boat along-
side and made it fast. After she was made fast, 
the shore crews or stevedores, in case they wanted 
to move her further north, or a little further over, 
could release the string of lines and move her up, 
and they tie her up at the wharf again, done by 
hand or maybe hooked up with a tractor on the 
dock, because it is very easy to move even a large 
vessel when it is alongside a dock. He gets . ready 
to unload now this open storage. vV e will assume 
his vessel is in the Pacific coast trade. He has 
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three, four or :five hatches to the vessel. All :five 
hatches do not work at the same speed. It may be 
due to the way of packing it for storage, or the 
way the cargo is placed into the ship. Number one 
hatch forward may get a little accumulation and 
then they stop working at that; so they simply re-
lease the lines and drop back the steamer about 
the width of a hatch, and he continues with his op-
eration, or he may move it further. Now, with 420 
feet between the northerly end of this pier and the 
private dock to the north, that extends out prac -
tically to the bulkhead line, he has no chance of 
moving that steamer back and forth that he had 
before. If he wants to uti lize this open storage, he 
would have to leave his steamer in this position. 
(Indicating.) 
· Q. Mr. vVitness, please, when you say this posi -

tion and this open storage, indicate what you mean~ 
A. He would have to leave his steamer north of 

the bridge pier. 
Mr. Milton - This open storage the witness 

refers to, is the area south of the righ t of 
·way to be taken by the State. 

Mr. Vickers-Between that and building 
No. 35. 

Mr. Milton-Between that right of way 
and Building No. 6, and when he says this 
position, he refers to the ship remaining 
alongside of the upland wharf, north of the 
bridge pier. I do that for the sake of the 
record. 

The Court-When you say ''this'' and ''that'' 
J\fr. Witness, that mea ns nothing when you see the 
record. You have to get it tied in with ·what that 
means. 

The Witness-Then the cargo going out of the 
ship would have to be transferred from north of 
the bridge pier to the sou th, whereas, previous to 
t_he building of this bridge pier, the ship could be 
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dropped to the south, to cover all of the storage 
space. 

The Court-Couldn't you drop enough, notwith-
standing the pier; could you stop south of the 
pier~ 

The ,Vitness-You could drop the steamer south 
of the pier but you only have a distance of 90 feet 
between Building 35, the wharf building, and the 
pier, which would only allow you to work one hatch 
of the steamer; the other hatches of the steamer 
··would be down at Building 35 and would necessi-
tate unloading at Building 35 and bringing it out 
of the building. 

The Court-Hm~r cloes the movement compare, 
that you were obliged to move the vessel south of 
the present pier, as compared with your movement 
before the pier was there~ 

The Witness-It would be necessary to move it 
with the tugs-it could not be moved up near the 
bridge pier. It would be unsafe; it would be dan -
gerous. 

Mr. Vickers-I want to interpose an ob-
jection again. The witness has not been 
qualified as a navigator. 

The Court-I will permit him to sho-w 
from his experience. He may express an 
opinion. I think he is qualified. 

Q. v\That effect, Mr. ,Vitness, does the location of 
the bridge pier have upon the ability to load or 
unload a ship from the river side~ 

A. There is a distance of about 40 feet between 
the present wharf line and the Government bulk-
head line and there is a distance of 94 feet from 
the bulkhead line to the east edge of the channel at 
the north end of the property. In working off 
shore, if that is the way I understand the question 
-in working off shore, which is working with a 
lighter or car floats or barge on the side of the 
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ship away from the dock, where the hatches have 
double booms, where it is possible to work on both 
sides of the ship at one operation from the same 
hatch, where you have two sets of booms at the 
hatch. It is common practice to do that in the har-
bor. You would have room enough from the pres-
ent wharf lin e to place a lighter on the outside of 
the ship, on the off-shore portion of the ship and 
work it. You would be forced, however, to_ keep 

10 your ship in the one location. You could not move 
it back or forth. 

Q. --Why not~ 
A. Because the bridge pier inter£ eres. 
Q. Show us what ·would happen if you attempted 

it~ 
A. If you attempted to move that vessel, you 

would have to come out clear of the bridge pier and 
you would reach a point ·where you could foul the 
channel, where you would come across the east line 

20 of the channel. If the barge and the vessel were 
on the bulkhead line exactly, you would foul the 
channe l with your barge. If you placed it parallel 
'Nith the bridge pier, and put the stern of your ves -
sel next to the wharf, you ·would probably foul with 
both the vessel and the barge. · 

Q. In other 'words, if you were working the rear 
hatch, and unloading under Building 35, trying to 
do it, you ·would foul the channel with both ship and 
bargef 

SO A. Yes, sir, because you only have at that point, 
at the bridge pier, you have approximately 84 feet 
and ·with a 60-foot vessel and 40-foot car-float in 
there, you would have over 100 feet, and a 25-foot 
barge, ,vhi ch is a narrow barge, you would still foul 
the channel, but the angle at which the vessel would 
be placed throws the forward part of the vessel 
and the barge out in the channel, especially if you 
wanted to unload out of .No. 1 hatch of the vessel on 
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to the rear of your barge or car-float. You would 
effectively foul the channel. 

The Court-Mr. ,V itness, in your operation of 
wharves, have you ever come across a situat ion 
similar to this 1 

The Witness-From the standpoint of fou ling 
the channe l ? 

The Court-No, I mean from actual operation 1 
Mr. Vickers-Your Honor means a pier 

jutting out like this? 
The Court-Yes, or nearly so. 
Mr. Vickers - Or any obsfruction ? 

The Court-Or is this only theory? 
The Witness - No, it is not theory. The only 

place I can recall, one of the piers in Philade lphia, 
I think 56 or 57, in the Delaware River, where they 
constructed a series of clusters of piling along the 
side of the pier. 

The Court-vVhat about all these bridges that 
we have on the North and East Rived 

·The vVitness-N o, sir. Take the Brook lyn 
Bridge, the piers on the north end of it, the ones 
for the Baltimore & Ohio Railroad, there the bridge 
pier is back of the bu lkhead line, entirely back of 
the bulkhead line, and the pier sticks out in the 
river, and the end of the pier comes right back of 
the bulkhead line, so that a steamer there would 
not be interfered with. The same thing applies to 
pier 3 on the New York Dock, which is under the 
Brook lyn end of the Brooklyn Bridge. 

The Court-Do you know of any situation com-
parable? 

The ,Vtiness-The only one is in Phi ladelphia, 
where they put large clusters of piles. 

The Court-You are expressing your opinion 
merely on a matter of what you conclude from a 
situation you saw there and applying the rule to it 
as you saw it 1 

' 
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The -Witness-Except that they removed this 
obstruction in Philadelphia, to be effectively used 
as a pier. We had to remove the obstruction to 
properly dock a ship. It interfered with working 
on our ships. 

Q. Could that bridge pier have been placed in 
position anywhere along here east of the wharf 
line~ 

10 Mr. Vickers-That is objected to. 
Q. ( continuing) without affecting the operation 

of this wharf or this 'property~ 
Mr. Vickers-Objected to on the ground 

the witness is not qualified, and furthermore, 
that the location of piers in navigable 
streams is under the control and direction of 
the vV ar Department. 

The Court-Doesn't that go without say. 
ing; put up on the land it is not in the way. 

20 Mr. Vickers-He said "could it have been 
put there''~ 

The Court-Are we engaged in possibili. 
ties~ 

Mr. Milton- "\i\T ell, perhaps not. I with-
draw the question. 

Q. Have you finished your illustration, Mr. Wit-
ness~ 

A. Yes, sir. 
Q. With reference to the trackage. I don't know 

30 whether I covered that. ,i\That effect upon the op-
eration of the wharf track does this bridge pier 
have, the wharf trackage along the wharf~ 

A. ,i\T ell, it practically eliminates the use of the 
wharf track along the front of the wharf. 

Q. Why ~ 
A. First because of interference · with the pier 

and the fact that the pier extends in on the wharf. 
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The Court-How much? 
The Witness-It extends in at this point, over 

all, it affects about four feet. 
The Court-The southeast corner? 
The Witness-Yes, the southeast corner, that is 

the governing point for the trackage. You would 
have to clear that point and run your trackage par-
allel along the dock, in order to have the use of jt, 
have the effective use of your track; you would 
have to run it parallel with your water front. Now 
the trackage cuts out the use of all the space of the 
condemnation strip, and would not allow us to use 
a portion of the trackage on account of moving a 
ship back and forth. If we were working cars out 
of -one hatch, and we wanted to make a switch of 
the cars, we would have to stop all the other hatches 
working on the ship in order to switch the cars ou_t. 
We would have tto stop operations on the ship, 
whereas, if we had the ship near Building 35, it 
would be perfectly possible to put any cars over 
from the switch track at the other end, so that we 
could switch out one end or the other end of the 
ship and still keep on operating the hatches that 
were going into storage. When you move a car, 
you have to switch your track. 

Q. How necessary is a track on the wharf to the 
proper, efficient operation of such plant? 

A. It is necessary. 
Q. For what reason? 
A. A lot of the loading comes for movement in 

open type cars, gondola cars, and freight cars; still 
a lot of other commodities--

The Court-On the dock, you have a track there 
now? / 

The Witness-No, sir; there is no dock . track 
there. 
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The Court-There is a track that runs parallel 
to the water front; what do you call that f 

The Witness-Well, that is back of the bulkhead; 
that is about 20 feet away from the face of the 
dock. 

The Court-How long has this place been in op-
eration f 

The Witness-The terminal f 
The Cour t-Yes. 
The Witness-I know during- the war it was bui lt 

as an engineer's base for the Government. 
The Court-It has operated ever sincef 
The Witness-Yes, sir. 
The Court-There was no dock track used f 
The Witness-There has been a dock on there. 

I removed that when I bui lt the dock. 
The Court-It has been without a dock tracld 
The Witness-It has been wi~hout a dock track 

since about the time the Highway Department 
started in to locate the bridge, about two years or a 
little over two years to my knowledge that track 
has been without dock. 

Q. Why didn't you have it put backf 
A. It was not put back because we figured at the 

time--
Mr. Vickers-I object to the conclusion 

of this witness on behalf of the corporation 
by which he is employed, as not being com-
petent. 

The Court-He may know. What have you had 
to do with the restoration of the tracld 

The "\Vitness- "\Vhen I altered the dock, I asked 
if they wanted the track put back and they told 
me in view of the fact--

Mr. Vickers-In your opinion as an engineer 
could it or could it not be put back; whether it is 

-advisable f 
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The ·witness-I advised not putting the track 
back unless they intended to use it, as the main-
tenance of a track-of a dock of that kind is rather 
expensive. I advised them not to put the track 
back unless they were going to use it. Then I was 
instructed to leave the track out. 

The Court-It comes back to the proposition; 
you say it interferes with the construction of the 
dock track. If this plant has not ·been using the 
track, why do you include that as interference by 
the obstruction~ 

The ,Nitness-W ell, at that time, it was a little 
bit undecided as to just where the bridge was to 
go, and it was pretty hard to get the business to 
come out there in steamers when you could not 
guarantee them a safe berth, or tell them where 
their berth ·would be, in anticipation of this bridge 
coming through. V·il e knew that it would be impos-
sible to handle a steamer during the construction 
of the bridge, because that space was taken up, 
the majority of the open space frontage was taken 
up with sand boats and stone boats, and concrete 
mixing equipment, and the sinking of caisons. 

Mr. Vickers-That is objected to as an 
element of damage. 

The Court-It is not being projected for 
that purpose. It is an answer to the Court's 
question, why did they get along without this 
dock so long and now they wish to have it, 
and he is explaining why they got along 
without it, because they didn't know the lo-
cation and because of the operations there. 

Mr. Vickers-My objection is that the op-
erations are operations of the contractor 
and that is not chargeable to the condemnor 
in this case. 

The Court-But it answers and explains 
the reason why they didn't have tracks th~re. 

l'O 
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Q. Mr. Witness, what is the depth of the channel 
from the Lincoln Highway Bridge, the north chan-
nel of the Passaic Rived 

Mr. Vickers-If your Honor please, the 
best evidence of that is the Government 
chart. 

Mr. Milton-I will have it here. 
The Court-Your knowledge is from the Govern-

ment chart~ 
lO The Witness-The Government charts. 

20 

Mr. Milton - I will produce them; 
Mr. Vickers-No objection . 
Mr. Milton - I offer chart of the Passaic 

River, N. J ., '' Condition of Improvement, 
U. S. Engineers Office, Second District, New 
York, Apri l, 1930,'' showing the channe l con-
ditions at the location in question. 

(Accepted and marked as Plaintiff's 
Exhibit P -9 of this date. ) 

The Court - Cannot you read off the 
depths~ 

Q. Read off the depths of the channel north of 
the Linco ln Higfovay bridge~ 

A. There are about two hundred of them. 

The Court-Read the nearest. 
The Witness - At the Lincoln Highway bridge the 

first recorded soundings north of the bridge read 

30 26 feet, 20.4, 19.7, 21.0, 23.1, 21.0, 14.9. 
Mr. Vickers-vVhere is thaU 
The Witness-That last one is right at the cen-

ter of the bridge, up and down right opposite the 
bridge pier. 

Q. The bridge pier f 
A. The turning pier of the Lincoln Highway 

span. On the other side it was 20.8, 21.1, 21.4, 18.4 
at the channel line. On the north end of the pror, -

- erty at the edge of the channel 15.9, 17.8, 17.0, 18.0, 
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18.6, 18.3, 17.9, 18.2, 18.0, 17.7, 17.6, 17.0, 16.8. And 
on the westerly side of the channel 16.1, 15.6, 15.2, 
1::3.9. 

The Oourt-vVhat is the average ,-about 18 
or 19 feet? 

Mr. Vickers - About 17. 
The vVitness-It is supposed to be 20-foot depth, 

the average through here. 
The Court-Has someone figured the av-

erage up? 
Mr. Milton - We will have it after recess. 

The Court - What is the depth where the bridge 
piers are? 

The Witness-20.4, 20.3, 18.2, 19.0. 
The Court-And these are how far back 1 
The Witness-I cannot tell from this map. rrhere 

is no way of telling. Probably they are about 15 
or 20 feet, as near as I can tell. 

The Court - That is enough. 

Q. What improvement, if any, or change, is· 
being made in the channe l of the Passaic River 
now ? 

A. There is an authorization and work is now 
under way. 

The Court-I don't suppose it is material. 
Mr . Mil ton- I am going to develop that. 

10 

20 

The Witness - The dredging of a 30-foot channel 30 
in the Passaic River from a point 3,000 feet north 
of the present Linco ln Highway Bridge. That 
work is now under way and has progressed as far 
as about 2,000 feet south of the plant. They are 
now working north up the river and bridge. 

Q. And are at present located 2,000 feet where? 
A. Two thousand feet south of the bridge. 

The Court-Are you not concerned with 
the situation that existed on September 30? 
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Mr. Milton-This work was projected 
prior to the condemnation. 

The Court-Will you get to that ! 
Q. When was this work projected! 

Mr. Vickers-I object to that on the 
ground that the witness is not competent. 

The Court-There should not be any dis-
pute about that. 

Mr. Vickel'S-I am perfectly willing to 
agree to that. 

The Court-vVhat is your evidence on 
that1 

Mr. Milton-October, 1929: 
The Court-Then that will be taken as 

coming from the witness or as a stipu lation 
between counsel. Colon el Vickers agrees 
that is the situation. 

Mr. Milton-That is not quite the situa-
tion but I think I can satisf°y Colonel Vickers. 

The Court- ,Vas the thing projected be-
fore this condemnation 1 

Mr. Milton-Yes, and is actua lly being 
worked on now to a point 2,000 feet south 
of the plant. 

Mr. Vickers-I will agree on the width of 
the channel and the depth of the channel and 
that at a time approximate with this pro-
ceeding it will be built. 

Q. vVhat effect, Mr. vVitness, in your opinion, 
will the continuance of the bridge piers in their 
present position have ·with respect to the filling 
in the channel 1 

A. vVell, the bridge pier offers an obstruction 
on the east side of the river bed, the side of the 
river that settled, and it will no doubt cause a 
silting directly in front of our wharf, the present 
wharf. 
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The Court-How do you know that f What ex-
perience have you had with the current in the Pas-
saic River, and how the settlements aref Have 
you done any dredging there f 

The Witness-I never did any dredging. 
The Court -, ¥ ell, if it goes along this property 

or along that side, have you noticed the natural 
:flowf · 

The Witness-I have, and I have the government 
report with the tidal movements of the Passaic 
River, prepared by the Army engineers, which is 
used as a guide in the department. 

Q. Showing all of the excretions f 
A. All of the courses through there. You have 

the same condition up the river although the bridge 
pier has not been there long enough to take actual 
measurement on it. 

The Court-Is there a record made by the gov-
ernment showing the excretions and the washouts 
and so on f 

The Witness -Yes, that is in conjunction with 
this map of the Passaic River. 

The Court-And have you got that or can you 
produce it f 

The Witness-I can bring that tomorrow. I have 
a copy of it home. 

Q. What is the method that this company can 
adopt to give it the same facilities with respect to 
wharfage and use of its docks as existed prior to 
the placing of the bridge piers in position f 

Mr. Vickers-I object to that upon the 
ground that it is purely speculative, what the 
company can do. I have no objection to the 
witness testifying as to what has been done 
by reason of the acquisition of the land and 

10 
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the building of the pier. What they can do 
I don't think ha,s anything to do with it. 

The Court-Do you mean that you come 
,vithin these last decisions where if you were 
going to take into consideration the doing 
of a thing--

Mr. Vickers-Yes. I have reason to sus-
pect that the ,vitness' next answer--

The Court-You mean the cost of it'~ 
Mr. Milton-Yes. I expect to offer proof 

by this witness in order to substitute for this · 
company the same facility that it enjoyed, 
provide the company with the same facility 
that it enjoyed, or approximately so; we can-
not ever have the same one hundred per cent 
degree of efficiency; it will require to build 
out the wharf to a line practically the same 
as the bridge pier. To do that ~ill cost so 
much money and that we say is evidence of 
the damage which is resulting from the tak-
ing. 

The Court-The Court is inclined to agree 
with the property owner because it seems to 
me, after all, the law is governed by reason 
and it does not seem to me to fall within 
the decisions where the property owner has 
speculated upon the idea of what he could 
do with the property. To make certain I 
would like to read the cases. I might say 
that the Court wants to be conscientious 
about this and would like you to keep your-
self occupied for a few minutes before ad-
journment on some other line of examination. 

Mr. Vickers-Subject of course to this line 
of testimony being stricken out if it is not 
allowed~ 

The Court-You can take that up again 
later. 
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Q. With respect to the rai lroad trackage, Mr. 
-witness, what damage, if any, has been done to 
the railroad tracks 1 

A. There has been a removal of some of the 
tracks made necessary, a1~d alterations of others 
in order to get by the bridge piers where they inter-
fere with the original location. 

Q. Have you calculated that~ 
A. I have. 

Mr. Vickers-It is not a matter of calcula- , 10 
tion. 

Q. Have you remedied it~ 
Mr. Vickers---:-It is a matter of actual ex-

penditure, as I understand it, because those 
tracks were put where the company wanted 
them and it is a question of expenditure if 
they have paid for it and then, if they have 
not paid for it, it is another thing. 

Mr. Milton-I understand it has not been 
done. 

Mr. Vickers-I know some of it has been 
done because it has been testified to. 

Q. Has the work been done 1 
A. Not all of it, no, sir. The work is being held 

up pending construction of the steel work on the 
remainder of the bridge, as the contractor is utiliz-
ing temporary tracks .between the bridge piers for 
the handling of his material, so that we cannot 
make final arrang·ements of the tracks until after 
the bridge is finished. 

The Court-Cannot you permit the wit-
ness to express his opinion of what the esti-
mate is, and then if there are actual figures 
for a portion of it, to have these spread on 
the record and express an opinion as to the 
unfinished portion 1 

Mr. Vickers-You see, your Honor, it in-
volves this question, of the convenience of 

'' 30 
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the contractor and the owner. I understand 
that what has been done, and I understand 
according to the testimony previously given, 
done by the State. 

Mr. Milton-I think you must be misin-
fo1~med about that. vVe ought not to have 
any disagreement about that. 

The Court-Suppose you confer about 
that. 

Mr. Milton-Then I am practically at the 
end of this witness' testimony. 

(Recess until October 14, 1931, 10 A. M.) 

(Met pursuant to adjournment, October 14, 1931, 
at 10 A. M.) 

HERMAN 1lv. 0RDEMAN resumed the stand. 
Direct Examination-By Mr . Milton ( continued) : 

The Court-vVhat would be the difference in 
channel facilities, between the location of the pres-
ent dock at its extreme edge and if extended out to 
the bulkhead line 1 

The vVitness-It would be still at the channel 
line. 

The Court-No; the depth of the water. 
30 The Witness-Only up to what the owner 

dredged; only unless dredged in the channel. 
The Court-Would the natural situation be the 

same1 
The Witness-Approximately, yes, sir. 
Mr. Vickers-It seems to me that in this exhibit 

it shows 15 feet as a part of the dock. 
The Court-Vvhat does that exhibit show1 
Mr. Vickers-What is the depth according to the 

exhibit1 
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The vVitness-The depth along there, 17, 18½, 
that has not been dredged the last two or three 
years because .there was no necessity. 

The Court-I want the condition of the river bot-
tom; the natural condition. 

Mr. Vickers-As it was September 30, 1930! 
The vVitness-That would run a foot more pos-

sibly than the readings; that would give you 18, 19, 
20 feet. Then you have the same condition which 
was at the edge of the channel, 19, 17 feet; next 
to the dock about 12 feet; practically no difference. 

The Court-It seems to me, while the prop-
erty owner is not entitled to enhance the 
value of his property, he is certainly entitled 
to establish ··what an improvement there 
would be so as to diminish the damages. 

Mr. Vickers-He is eiititled to the whole . 
The Court-Yes, and how can the Court at 

this juncture, until the testimony is in, state 
whether or not the testimony that we were 
discussing yesterday is permissible. The 
Court suggests then that we receive the testi-
mony for what it is worth at this point. If 
later on it is found beyond peradventure, or 
by a reasonable deduction that the result 
would be an enhancement, an improvement 
of the original value of the property, then 
it may be stricken. 

Mr. Vickers-Does the property owner de-
sire then to pursue that line~ 

Mr. Milton-Yes. 
Q. Ass11ming that the wharf of the company were 

extended out to the pierhead line, would that or 
would it not give the company the same degree of 
facility in the handling of ships, in view of the 
fact that the bridge piers are in the position they 
are inf 

Mr. Vickers-I object to that. It is not a 
question of whether it would give the com-
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pany the same degTee of facilities. The 
question is, -Yvould it place the company as 
near as possible into its previous situation. 

The Court-Well, I suppose counsel is con-
ducting the examination. He will have to 
get it little by little. You may have an ex-
ception to the Court's ruling if you wish. 

Mr. Mil ton-I will adopt Colonel Vickers' 
language. 

The Court--vVould it mitigate the loss 
that wou ld ensue if the pier were not ex-
tended ~ 

Mr. Vickers-May I respectfu lly object 
that~ It is not a question of mitigating; if 
it enhanced it ten thousand dollars, or ten 
thousand per cent, it would still mitigate it. 
vVould it be equivalent. 

The Court-Take the Colonel's prop osi -
tion. 

Q. You understand the question~ 
A. I wish you would put it again. 
Q. Would the extension of the wharf from its 

presei1t line to the pierhead and bu lkh ead line pla ce 
the company in approximately the same position 
that it was prior to the construction of the bridge 
piers~ 

A . Approximately, yes, but it would not be in 
the same condition because you could not handle 
cargo off-shore and a vessel at the pier placed at 
the bulkhead line. You have not got the clearance 
between the bulkhead line and the easterly edge of 
the channel. You only have 64 feet at the south 
end and 94 at the north. That is not sufficient room 
to work off shore , so that you would lose that fa-
cility. 

Q. Yesterday you had there a little ship and a 
barge model. I don't want to take more than a 
minute . ·\Vill you demonstrate to the jur y, please, 
on the map~ 
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A. This is on the north end of the property, from 
the bulkhead frne, the easterly edge of the channel 
is 64 feet ,plus, and .app ,roximately 94 feet from the 
bulkhead to the west line, which is 134 feet total, 
which gives you .ample footag :e to wo.rk a 60-foo.t 
boon1 vessel and a 40-foo.t ·car float. At the south-
er ly end there is a total distamce from the wharf 
edge of 104 feet. If you shove out 40 feet with 
your pier, you only have 94 feet at the north end 
for yoiu vessel anu1 float, which requires 100 feet. 
You only have 64 at the south end for a :LO©-foot re-
quirement. So that your barge would foul the 
channel if you vrn.rk off-shore and a vessel with 60-
fe)0t beam on the south end of the p,r0pexty, you 
only have 4-foot clea1~ance between the side of the 
vessel and the edge of the channel. 

Q. So that, as I understand your testimony, if 
the wharf we.re extended out to the lDierhea<i:1 amd 
bu}khead line, it would not be possible t0 wolI'k a 
ship off-shore with(imt fou ling the channel? 

A. No, sir. 
Q. Ha1/e y0u estimated upon 1the C(i)S.t of extend-

ing the wharf from ,jJts present .lrune ou..t t.0 the pier-
head and bu lkhead line 0? 

A. Yes, I 'have two estimates of it. 
Q. )ViU you explain the cheaper of the estimates "J 

A. The cheapest .of construcfom w@uld be to ex-
tend the present wha,,rf as is, which is a pile 1Jla:t-
form, a bulkhea~1 wharf, .there being a sl1eet p.rle 
bulkhead in the rear of the p.r.esent wharf to ,pre-
vent the .flowing of any of the ear-th ,fill. Tha:t is 
substantially the same construction as exists today. 

Q. And what wowld be .the cost of that on Sep-
tember 3©, 1~30? 

Tu'fr. Viekers - T.ha;t 1s su,bject to the ob-
jection. 

A. $179,330.0©. 
Q. What .is the other ty;1ue of ·o@nstr,uction thai 

you have taken into consideration? 

20 



10 

46 Herman W. Orcleman-Direct 

A. The other type of construction is known as a 
relieving type bulkhead, similar to the concrete 
bulkhead that the Port of Newark buy. It consists 
of piles driven at low water and cut off, and the 
concrete wharf placed on top to a height of from 
five to six feet above high water; then the entire 
portion in the rear of it filled. 

The Court- Mr. Mil ton, wouldn't that be 
a little out of the ordinary for this situation 1 
Wouldn't that enhance the type of construc-
tion 1 

Mr. Milton-I suppose it would be orderly 
for the next step, to ask the witness which 
type of construction would best serve in the 
extension of the wharf. 

The Court-Very well ; proceed. 
The Witness-There is no doubt that the con-

crete retaining wall type is the best type, as after 

20 it is constructed it requires practically no mainte-
nance cost; whereas an addition of a pile wharf 
means an addition in the maintenance cost of its 
upkeep and its depression is a much higher figure 
than the concrete bulkhead type. 

30 

- : ... ..::i..« ~-- .. - ...z._.,,_ 
-:~·":_{~-~.,-·;_:;· ·-•:fv. :: 

The Court-Well, you would have to repair the 
inner wharf, wouldn't you, from time to time 1 

The "'\Vitness-Not if it is solid fill, no, sir. 
The Court-Would you have to change that in 

order to have it match or be the same as this im. 
proved extension that you had 1 

The vVitness-J ust take the wooden dock off and 
fill in. 

The Court-It seems to the Court that im• 
proveme1i.t is beyond the reasonable scope 
that you should go, to change the type of 
construction. Why should the State be n~-
quired to improve it to that extent 1 

Mr. Milton-I won't pursue that type. 
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Q. Have you made any estimate of the cost of 
alleviating the condition with respect to the silting 
resulting from the pierhead 1 

A. Yes, sir. 
Mr. Vickers - That is objected to on the 

ground that this is an obstruction in the 
navigable stream and the State is not re-
sponsible to the owner for the result of na-
tural flow of water, where the obstruction is 
there and has to be of necessity for use. 

The Court-Piers are being constructed 
on this owner's property. The State had the 
title to the bed of the stream and granted 
that right without limit to the owner. What 
the owner paid for it has not been disclosed. 
Neverthe less it is a probable right. , Now 
the owner claims that you have placed ob-
structions on his property and the result of 
that is that he cannot use his wharf and 
property as he otherwise would, and he fur -
ther says that it causes an accumulation of 
silt though it does not appear how much. 

Mr. Milton - To save time, it is a very 
small element of damage and I withdraw it 
rather than waste time on it, subject to 
checking up on this railroad question. 

Cross . Examination - By Mr. Vickers: 
Q. Mr. Ordeman, you have referred to other 

property in the metropolitan district. I ask you 
whether any of the property that you have referred 
to are limited to an improvement where there is a 
depth of fifteen feet at the wharf line1 

A. Yes, sir. 
Q. Where1 
A. Between piers four and five and between five 

and six of the New York Dock. 
Q. Where is that located 1 

JO 

20 

30 



· 10 

20 

30 

48 Herman lV. Orcleman-Cross 

.A. That is located just solilth of the Brooklyn 
Bridge, of the 13rooklyn terminals of the bridge ; 
pier t:hree is almost underneath the bridge. 

Q. And what is the depth of water at these piers 
four and five, and five and six~ 

A. vVell, the <depth ·when I had charge of those 
pie-rs ran born twelYe to sixteen feet at the wharf 
line. 

Q. A:nd when was that? 
A. 1923 to 1926. 
Q. What w~s the length of the piers~ 
A. W ell, off-hand, they ran apprnximately four 

hundred to sL-x: hundred feet. I don't believe I can 
state the exact length of eaeh individual pier. They 
ran four hundred to six; hundred feet, these piers. 

Q. They are :frt1ger p1ern rm1ning o~t into the 
stream and not wharves~ 

A. No, they are not wharves. 
Q. Seagoing vessels take on and discharge their 

cargoes there~ 
A. Yes, sir. 
Q. And those piers have been in use :for mari~ 

time commerce for :fifty years past~ 
A. 'lv ell, they are pretty o1d; all through, these 

piers are pretty old piers. 

The Court - What kind of ocean-going vessel can 
get into a depth of twelve or sixteen feet of water~ 

The Witness - None that I know of. 

Q. \Vell, these pi e-rs that you have referred to 
were not piers for the docking, loading and unload-
ing of ocean-going ves-sels, these piers four, five and 
six~ 

A. They were for ocean-going vessels. 

The Court-What kind of ocea11-going vessels 
can dock at a pier that has only twelve to sixteen 
feet of water~ 
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The Witness-And you asked the depth of the 
water at the wharf line and I told you. The depth 
of water alongside the pier is an entirely differenf 
matter. You asked about the wharf line . 

Q. Suppose you tell us the depth of water be-
tween piers four and five for the purpose of dock-
ing. 

A. Beginning fifty feet from the wharf line, ves-
sels of twenty -four and twenty-six and probably 
twenty -eight -foot draft could dock there. 

Q. What was the depth of water~ 
A. The depth of water was apprm .. rimately twen-

ty-eight feet. 
Q. You said beginning fifty feet from the wharf 

line. 
A. Yes, sir. 
Q. Say thirty feet from the wharf line, what was 

the depth~ 
A. It sloped from about twelve feet at the wharf 

line to the ruling depth of fifty feet. They were 
bulkhead type wharves. 

Q. So that from twelve feet of water at the wharf 
line, the slope went to twenty-eight feet at the fifty-
foot line; is that right~ 

A. Yes, about that. 
Q. That gave a sufficient depth midway of the 

ship's width; that is to say, a sixty-foot vessel had 
thirty feet, is that right~ 

A. No, sir; you have it just at right angles. 
Q. Certainly; I am comparing a ship alongside 

of the pier. 
A. The depth alongside of the pier, where the 

ship berthed was twenty -eight feet and has noth-
ing to do with the wharf depth of twelve feet. 

Q. Will you tell us where the wharf depth that 
you are speaking of is~ 

A. I am illustrating it. 

10 
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Q. Do it. 
A. The three hatched portions of piers extend-

ing into the wharf, the line showing the connecting 
hatched portions is the wharf line. The depth at 
the wharf lin e is 12, 15 and 50 feet from the wharf 
line, it runs down to the ruling technical depth of 
approximately 50 feet. Steamers are docked along-
side the pier. 

Q. And what is the distance between the dock 
there? 

A. I would have to give you that approximately. 
These are old docks and it is pretty narrow; runs 
around one hundred and fifty to probably two hun-
dr ed and fifty feet between docks. 

Q. Will you now take your little ship and show us 
whether you dock at the wharf line or whether you 
dock alongside of the pier? 

A. You do not dock at the wharf line. 
Q. Just take your little ship and show us ,vhether 

20 you utilize the depth of water at the wharf line ? 

30 

A. We utilize it alongside the pier. 
Q. N ovir, what was the depth of water alongside 

of any of these piers that you have ref erred to? 
A. Approximately twenty-eight feet. 
Q. And fifty feet from the wharf line of the 

Lincoln Terminal property on the 20th of Septem-
ber, 1930, was there twenty-eight feet of water? 

A. No, sir. 
Q. And at the wharf line of the Lincoln Terminal 

at that t im e, there was a minimum depth along the 
wharf lin e of approximately fifteen feet; isn't 
that so? 

· A. Yes, sir; right at the wharf. 
Q. Is it any indication; the minimum depth is the 

controlling depth as to the use of the wharf for 
docking purposes? 

A. As far as a berth it is, of course it is, but the 
, ruling depth is in the berth, in beside the edge of 

the pier. 



Her1na111 W. Ordeman-Cross 51 

Q. Was there on the 20th day of September, 
1930, in the berth line extending thirty feet from 
the stringer of the dock a minimum depth of fifteen 
feet at any point? 

A. Yes, I am pretty sure there was. 
Q. Supposing you run out on that map exhib it 

P-9 a line thirty feet from parallel to the stringer 
base of the dock and tell us ,vhat the depths were 
along the twelve hundred and thirty feet of dock 
line. 

A. Thirty feet from the dock line there runs 13.2, 
15.3, 13.2, at the south end. 15.3, 15.0, 15.4, 15.6, 
14.0, 15.3, 13.9 and 11.3 at the north end. 

Q. So that from a minimum of 11.3 to a maximum 
of 15.3 was the confrolling depth for the berthing 
of vessels at the dock; is that right? 

A. No, sir. 
Q. Well then, if those we1·e the depths, how did 

you put a vessel of a greater depth in there without 
·waiting for high tide; dropped her down in the 
mud? 

A. That is only the silt depth. 
Q. What you mean is that this particular dock, 

with this great facility, you are going to plough 
through the silt for the purpose of docking? 

A. Absolutely. 
Q. That is right, is it? 
A. Yes, sir. 
Q. And except you do that, no docking could be 

done in free water, of a vessel taking more than 
eleven point something feet, is that right? 

A. No, sir; that is not right. 
Q. Well, if you don't have free water, Mr. Orde -

man, how else can you dock except you plugh 
through the silt? 

A. Where a berth has been dredged and silt in 
and is dredged-what I mean . dredirnd at reo·ular '---' i::> 

intervals and the silt is soft, it is no difficult thing, 
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no danger, no trouble, to put a ship in the silt at 
the dredged depth because the silt is light. The 
dredging is always do·wn two feet over the depth 
of the channel which allows two feet of hard silt to 
form with soft silt on top. It is done in practically 
every berth in N e-w York Harbor. It is done with 
the Levi a than. 

Q. To put her into the silt 1 
A. Yes, sir. 
Q. How much does she draw 1 
A. She dravvs about fo1·ty fe et. The channel is 

dredged fort y-two feet and th ere is about 3.3 feet 
covering of silt to allmv fOl' her bouncing on the 
tide. 

Q. The limit of silt safet y is two feet1 
A. No, runs to 3, 4 feet. 
Q. Does it make any differ ence ·whether the limit 

is two feet or four feet in the Passaic river along --
side the Lincoln Terminal prop erty 1 

A. I don't understand your question. 
Q. You say two feet of soft silting is laid over. 
A. I said two feet of hard silting is laid over 

abo ut two feet over depth of the dredgi11g. That 
is ·what I said. 

Q. Well then, let us see. Then th e limit of berth-
ing is running over four feet above the hard silt-
ing, and the part of soft silting, and if a vessel is 
dravving fifteen feet or fifteen som ething feet of 
·water-is that right 1 

A. No, sir; you don't state it correctly. 

The Court-You state it correctly. • 
The Witness-When the channel is described as 

a twenty foot ruling depth, ,v hen that channel is 
dredged, it is dredged two feet over depth to allow 
for a certain amount of silting. The deeper yon 
go with the silting, the harder it packs. There is a 
limit , but it is customary to allow two feet on every 
harbor. Now that t~ro feet, knowing you have that 
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for backing a vessel, when he 0O.mes up a twenty 
foot channel with a soft silt abo,ve that places no 
obstruction to the vessel in backing. You can push 
the vessel through it. Practically every vessel tha t 
goes up this river pushes ,over the s1hoals of soft 
silt. The settlement of water is ve.ry even in these 
rivers. 

Mr. Vickers-I would like to move that 
the -answe1· be stricken as not responsive. 

The Court - Isn't the ultimate thing , knowing 
just how it app lies to this particular wharf? 

The 'Witness -This wharf was dredged to ap-
proximately twenty -two f.eet at one time. The 
dredging ·was kept up at that wharf for a period, 
I cannot state the exact date of the last dredging, 
and the silting lrn:s been taking place to my kn@wl-
edge for about three a,nd a half years. But in 
taking soundings we found till.at the silt is soft 
down to the ruling depth. 

The Court-How much silt is there now? 
The ,Vitness-Approximately as near as you 

can take with a ,sounder, abmtt tluree and a half 
to four feet. 

rr11e Court-How much free water? 
The ·wib1ess-It rm.1s frnm t1i,e no.r-th -end about 

eleven feet of free water ab0ve the silt to a maxi-
mum of abo,ut side -en .feet free water. 

The Court-How deep a v-e-ssel w0uld that take 1 
The ,Vitness-Y ou wou ld not hesitate at all -to 

put a twenty-foot vessel in there. 
The Court-At the eleven foot free water? 
The Witness-That is right at the extreme n,crrth 

end; the vessel would not touch ;that. 
The Court-Is that what you want, 

Colonel? 
Mr. Vickers--That is i.t e:x,actly. 

Q. vVo:uld you s-ay although there ,is on-ly eleven 
feet @f free water accordi11g -to the ex-hibit in the 
case heTe, in front of this wharf 1 

iO 
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A. Up at the north end. 
Q. At the point that you have named? 
A. Yes, sir. 
Q. W onld you still put a vessel in there draw-

ing twenty feet of wated 
A. You would not hesitate to do that. 
Q. Mr. Ordeman, does this map of yours cor-

rectly show the trackage usable for terminal pur-
poses o:ri or about the 20th day of September, 

1 O 19301 

20 

A. Approximately, yes, sir; there may be one 
or two djfferences. 

The Court-Counsel is referring to ex-
hibit P-2. 

Q. When you say approximately and with two 
· differences, can you point out where the differ-

ences are and what they are? 
A. No, I don't believe I can, Mr. Vickers. 
Q. Then you mean to say that you don't know 

now arid cannot tell this jury whether this map 
gives an actual picture of the rail facilities at this 
point on the 20th day of September, 1930? 

A. It gives it as accurately as I can make it. 

The Conrt~Does that answer the question? 
A. Well, you make a map in the morning and you 

may change that track in the afternoon, or make 
a report and when you tie down to the accurate 
figures, it means accurate; that is what I am trying 
to give you then. 

The Court-When did you make that map? 
The Witness - The date is on there. 
Q. July, 1930? 
A. And it has been revised. 
Q. A month an·d twenty days before the period 

involved in this case? 
A. Yes, it has been revised twice since. 
The Court-Would you say that the map sub-

stantially represents the trackage locatron? 
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The vVitness-It does substantially represent 
them. 

Q. On the 20th day of September, 1930, was this 
laid at or near the corner of Second Street where 
it comes into Jacobus Avenue and which I point 
out to you on the map here , visible on the surface 
of the ground~ 

A. The portion across Second Street here~ 
Q. Cannot you answer that yes or no~ That 

seems to be perfectly simple. That may be an-
swered yes or no. 

A. I cannot answer it. 
Q. You don't know~ 
A. I don't know. 
Q. Although you have drawn it into this map 

as an existing rail connection so laid in from the 
Pennsylvania Railroad into the easterly half of 
this property, you cannot say whether or not it 
was visible, in existence, on the ground, can you 1 

A. No, not across Second Street. 
Q. Was it yesterday visible and in existence 1 
A. All except a small portion that was being 

struck over. 
Q. Isn't it a fact that for a distance almost 

immediately north of the most easterly switch that 
I am indicating here - can you see it1 

A. Yes, sir. 
Q. (Continuing) --into the center of Second 

Street, there is no track whatever visible, is that 
true or isn't it? 

A. l don't think that is true. 
Q. Can you inspect the premises and let u~ know 

whether it is a fact, today1 
A. I guess I could, yes, sir. 
Q. To your knowledge has there been a train 

over that in the last two years~ 
A. Not since the construction started, I know. 
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· Mr.Milton-You mean the construction of whaH 
The ·witness-The construction of the highway; 

there has been no train over it since then. 
Q. To your knowledge has there ever been a train 

over it since the Lincoln Terminal became the 
owner of the property? 

A. I could not state that because I am not there 
every day. 

Q. And though you have made this map and 
claim accmate and detailed knowledge of the trans-
portation facilities of this land, you cannot now 
te ll us, can you, whether this region east of Jacobus 
Avenue in the last three years was served or could 
be served without repairs from this lead? 

A. It could be, because the switch that comes off 
· the Pennsylvania, that has been there for four years 

to my knowledge, is still in there and is in working 
order. I looked at it yesterday. 

Q. You mean the switch down here (indicating)? 
A. Yes, sir. 
Q. What is that, a switch to your property? 
A. That was erected when they started construc-

tion because it interfered with that bank, through 
the construction to this building. They also built 
a road to go down to Second Avenue track, in and 
out of their property. 

Q. When was that, Mr. Ordeman? 
A. I don't know the exact date when they started. 
Mr. Milton-Who are they? 
The Witness-vVhe11t they started, th~ contractor. 
Mr. Milton - Whose contractor? 
The Witness-The State Highway contractor. 
Q. When was iU 
A. It was about--
Q. It is over two years ago 1 
A. No, it was last June, May or June. 
Q. When you drew this map, you knew that 

switches were not there, didn't you ; if you knew 
- that the contractor took them ouU 
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A. No, it might have been later. I say approxi-
mately. I know they removed it ·when they started 
in the construction. 

Q. All right, when you came here yesterday and 
produced this map as correctly portraying the 
situation of the property, you knew that switches 
had been taken out 1 

A. Absolutely. 
Q. \iVhy did you pnt them in 1 
A. Because they are only out temporarily during 

the construction. They will be placed back in there 
agam. 

Q. The fact is, is it not, that the ties are rotten, 
the switches are rotten, that you can pick them to 
pieces all through there, and that that is so now 
on the property; isn't that so 1 

A. No. 
Q. You say that it is not so 1 
A. It is not generally so. 
Q. I am not asking generally so. I am asking 

at that point is it so 1 
A: No, it is not. 
Q. Do you know whether or not, whatever was 

done, with respect to the tracks at this place, was 
done by private arrangement betw~en this corpora-
tion and the contractor, The Foundation Company1 

A. Not all of it. 
Q. So that you do know ·what was done by 

arrangement and what was not done1 
A . No, I do not. 
Q. Why do you say all of it was not done 1 
A. Because I know some was done by the Termi-

nal forces under my supervision. 
Q. You did1 
A. Some of the Terminal forces, some of the 

rearrangement done on the -west side of Jacobus 
Avenue was done under my supervision. 
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Q. Can you show us on this map what changes 
,vere made under your supervision~ 

A. Right here where the switch leads come out. 
Q. You know I am talking of the east side. 
A . Yo:u asked where I did it. 
Q. You knew before I asked you to show it that 

I am talking about the east side of Jacobus Avenue~ 
A. You were speaking about the property and I 

took it as Uie property. 
10 Q. Is it a fact that on the east side any changes 

that were made with regard to the tracks were 
made · by the contractor through private arrange-
ment with the owned 

A . That I don't knmv. I think most of it was so. 
Q. Mr. Ordeman, does this map correctly show 

the track which leads in here between these build-
ings to the extreme north boundary line of the 
property west of Jacobus Avenue~ 

A. The reference is to buildings between 38 
20 and 40~ 

Q. Yes, between 38 and 40. Does that plan 
correctly show that track~ 

·A. Well, approximately; that track has been 
switched back and forth a little bit through the con-
str uction on acount of water pumping through the 
caissons and making it soft. It may be as much as 
two or three feet in some out of its ordinary posi -
tion due to the shifting of the surfacing up there 

80 that they have put down during the construction, 
but substantially it is in the same condition. 

Q. Whatever shifting has been done, it has 
always been shifted in that area~ 

The Court - Between building 38 and 39 ! 
The Witness-It is pretty well fixed in there, 39, 

if I remember correctly, was a building that was 
moved off the condemnation strip in two sections. 
It is pretty bad going through there with that track. 
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Q. I didn't ask you that. Has the track always 
been and the shifting done, whatever shifting was 
done between buildings 38 and 39? 

A. No. 
Q. Has the track ever been shifted east of the 

building 40 or ·west of building 38, or has it always 
gone bet-ween these two buildings? 

A. No, to my knowledge it has never been shifted 
there. 

Q. It has always gone between the two buildings? 10 
A. It has not gone. 

, Q. vVill you tell the court and jury what the 
difference is on this map between building 38 and 
building 39 at its most approximate point, where 
the tracks go bet-ween the buildings? 

A. I can measure bet-ween the · buildings; that 
scaled is approximately 12 feet. 

Q. What is the distance between the piers jndi -
ca ted in the track red on this map? 

A. I will have to scale those. 20 
. Q. Scale them? 
A. This scales approximately sixteen feet, that is 

one scales approximately the same and the one next 
to the river scales about thirty-five feet. 

Q. And on the track east of Jacobus Avenue it 
runs about sixteen feet? 

A. It runs as near as I can scale it around here 
fifteen to sixteen feet. This one goes up to about 
fourteen feet and this one about fourteen feet. 

Q. While you are here, Mr. Ordeman, this track, 
indicating the track which is the most sol1therly 
track and nearest the Lincoln Highway and in the 
section west of Jacobus Avenue, that is dead -ended, 
is it not, at or on Jacobus Avenue? · 

A. Yes, it is dead-ended. 
Q. And the property which lies beyond the dead 

end is not property of the Lincoln Terminal 1 
A. No, sir. 

80 
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Q. And these connections which are shown ap-
proximating Central Avenue and just west of it, 
are they in fact in existence now or are they in dis-
repair so as to be not usable? 

A. Well, they are not, but some of them are 
covered, somebody dumped garbage on some of 
them and they cannot be seen at this time, but they 
are there. 

Q. They are abo ut anywhere from two to three 
1 O feet under ground? 

20 

30 

A. Yes, somebody dumped garbage off Central 
Avenue. 

Q. The real fact is because of the condition of the 
soil and the sub-soil they have disappeared? 

A. No, they have not. 
Q. Can you tell us whether in the last five years 

any tracks have been available for use connecting 
along the line of the railway immediately west of 
Central Avenue? 

A. No, I don't think that lead could be used down 
Central Avenue, no. 

Q. Then the only lead or lead s in use or usable 
in there, are where those coming from the Pennsyl-
vania switch line; isn't that right, isn't that what 
you call it? 

A. No, there are t"\;vo more on there. 
Q. Here is the Pennsylvania switc h line that is 

only one, isn't it? 
A. Yes, but three switches into the east side of 

the property. 
Q. It is the Pennsylvania switch line which runs 

through the public highway _ of Jacobus Avenue; is 
that right? 

A. Yes, that is right. 
Q. Let me ask -you this : on the 20th of Septem -

ber, 1930, was the property which is the most north -
,vesterly served from the switch or lead passing 
through between buildings 38 and 39 or was it 
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· served from a lead coming out of the Pennsylvania 
svlitch on the adjoining property to the north of 
you1 

A. It was served by the lead just north of the 
Lincoln Terminal property line that is connected 
up with the lead leading to the Pennsylvania. 

Q. Connected up off of your property 1 
A. Yes, sir. 
Q. On the adjoining property 1 · 
A . Yes, sir, sure. 
Q. And to your lrno'Nledge how long did that 

condition exist 1 
A. I know that was hooked up there three years 

ago; in fact they always used it into that portion 
of the property, as far as I knovv, but it came off 
the same s,vitch lead. 

Q. It came off the same switch lead in the pi.,1blic 
higlnvay at Jacobus Avenue; that is right, isn't it "? 

A. Yes, sir. 
Q. It didn't come off any switch lead on your 

property, did it 1 
A. No. 
Q. Mr. Ordeman, with respect to this situation 

at the track at the east end of this property nearest 
Centra l Avenue, is it or is it not a fact that those 
tracks have been not only submerged by what you 
call dumping there, but that your company has 
built a road across them and is utilizing it for 
trucking purposes from Central Avenue1 

A. Yes, there is a road put in at the end of build-
ing 43. 

Q. N oviT can you tell us what percentage of the 
tracks on the east portion of this property, that is 
the property lying east of Jacobus Avenue, is in 
use or usable as of the 20th day of September, 
19301 

A. There is about 20 per cent of them in use . 
. Q . . Are. there any tracks excepting those two re-

spectively north and south of building 43 in use 1 
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A. Yes, sir. 
Q. ·where? 
A. The next one north can be used. 
Q. That is to say the one immediately north of 

building 47, is that righU 
A. Yes, that track there. 
Q. Used in connection with building 4 7? 
A. Can be used, yes, sir. 
Q. To your knowledge, in the last three years 

1 O has it been used? 
A. I have not been there every day, but to my 

knm,rledge it has not; it can be used. 
Q. And the hvo tracks that you say are in use 

am dead-ended at or near the end of building 43, 
is that right? 

A. Yes, sir. 
Q. These tracks on the easterly portion of this 

prnperty ,:vere all laid during the war by the gov-
ernment, is that right? 

A. Not all of them . 
Q. Do you know of any track or tracks that have 

been laid there and shown on this map laid by the 
Foundation Company on the easterly portion of the 
property? 

A. The Foundation Company had one track in 
there that they laid. 

Q. The Terminal Company, I mean? 
A. The track just north of building 43, between 

buildirnr 43 and 47 ,;irns IJlaced by the tenant . 30 .__, 
Q. Do you mean by the Lincoln Termina l ? 
A. Either the Lincoln Terminal or the predeces-

sors; it was laid by the tenant and not by the 
government. 

Q. I asked you whether you knew of any track 
on this easterly 11ortion that ,:vas laid by the Lincoln 
Terminal Corporation? 

A. vVell no, I don't know whether it was laid by 
them or not. I know that the track was not laid 
by the government though. 
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Q. By the predecessor; do you mean the Shupe 
Terminal Corporation that took this property over 
after the war "? 

A. Yes, sir. 
Q. That was an army base there for the storage 

of war materials. 
A. It was built a8 an engineer's base for the stor-

ing of engineering material. 
Q. And the ship's model which you used for 

illustration here, that is a six hundred foot ship 1 
A. ] 1 our hundred feet. 
Q. Do you knov{ ?f any four hundred foot ship 

that has been in there in the last three years 1 
A. No. 
Q. Do you know when the last four hundred foot 

ship was there or any larger if there ever vrns one 
in there1 

A. I have a list of them. 
Q~ By the way, tell us to what list you are re -

ferring. 
A. No, I haven't that list. 
Q. May I ref er to page 798 of the testimony 

previously taken in this case and ask you whether 
that is the li st you refer to 1 

A. Yes, that is the list. 
Q. Now then, refer to it. 
A. December, 1922, the Woonsocket, four hun~ 

dred and nine and a half feet-wait a minute-
here is one in May, 1925, the Philippine. 

Q. The Philippine 1 
A. That was a real ship. 
Q. According to the list, since 1922 and including 

the Woonsocket, how many ships have been in there 
and what was the last there according to the lisU 

A. There have been ten ships in there, and the 
last one on the 15th of July, 1930. 

Q. You say one in July 19301 
A. That was the Brooklyn. 
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Q. What tonnage? 
A . Gross tonnage 1,880 net tonnage 1,791. 
Q. And it was two hundred and sixty -six feet 

long, is that right ? 
A. Yes, two sixty -six feet long. 
Q. When you ref er to the Woonsocket as Decem -

ber, 1922, that referred to her leaving date, did 
it not? 

A. Wh en it ·was last there, yes, sir. 
Q. And she arrived there December, 1921; is that 

right? 
A. Yes, sir. 
Q. So that for a year this Woonsocket stayed 

there? 
A. According to the li st, yes, sir. 
Q. And between Dec-ember, 1921, and July 1924, 

no ship of any tonnage arrived there, is that right, 
according to thi s li st? 

A. According to this list, yes, sir. 
Q. You are ·fami liar with it; you have testified 

regarding the authenticity of this list before? 
A. No I did not testify to that list. 
Q. You know what it is ? 
A. Yes, I know what it is. I did not testify to it. 

I could not. 
Q. It is ta ken from the harbor records, of the 

harbor, Port of Nevv York? 
A. I don't know. I don't think it was. 
Q. When you referred to a twenty -five per cent 

loss of storage capacity, you did not ref er to the 
entire property, did you? 

A. If I remember correctly I testified at the time 
the storage capacity in open storage west of 
Jacobus Avenue. 

Q. You limit it then ? 
A. To west of Jacobus Avenue . 
Q. And that open storage eliminates all of the 

buildings that are shown on this tract west of 
Jacobus Avenue, doesn't it? 
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A. Yes, sir. 
Q. And the buildings 6, 7, 8, 9 and 35 on Septem -

ber 20, 1930, were in use for storage purposes and 
served both by rail, ·water and truckage, as thereto-
fore; is that right? 

A. I could not state as to that I know some of the 
buildings had loading cargo in, but as to just wha t 
·was in all of them on that date, it ·would be pretty 
hard for me to state. 

The Court-Were they usable? 
The Witness-The y were usable, yes sir. 

Q. On September 20, of 1930, as now, building 
35 is used for storage in the space west of the rai l-
road tracks running to the building and between the 
railroad tracks and the westerly end of the build -
ing, is that right? 

A. No. 
Q. Isn't that right? 
A. No, sir. 
Q. Isn't it a fact that the spac e on the platform, 

if it is a platform, west of the tracks was then and 
is now used for storage? 

A. No, not all of them. 
Q. What do you mean by "not all of them"; 

aren't there boxes and crates, isn't merchandise 
piled up there and piled against the doors, as a 
matter of fact? 

A. No, there is space there of approximately two 
hundred feet that has been left clear to my knowl -
edge, approximately in the southerly half of the 
building. It has been left clear to my lmm,Tledge 
for the last three or four years for the purpose of 
taking in loading from the wharf. 

Q. That is to say that two hundred feet from this 
southwest corner of the building 35? 

A. No, taken a little further north than that. 
There is a space begins approximately one hundred 
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f eet nort h of the south end of the building, running 
from there up approximately two hundred feet, has 
been kept open at all tirnes to my knowledge. 

Q. Showing you exhibit P-4; that shows t_he 
buil ding 35 from the southerly end looking through 
the partly raised door? 

A. Yes, sir. 
Q. Through which trains come from the north, 

passing through the building and out toward the 
Lincoln Highway? 

A. There is a track through there, yes, sir. 
Q. That photograph shows certain doors and 

they are on that building 35, ~ixteen . or seventeen 
in numbed · 

A. Yes, I thirik so. 
Q. -,Nill you point out on that photograph how 

much space was left free as you have said, on the 
southerly end of the building for storage or ship-
ping t o and from the water? 

A. Beginning at approximately what would be 
the door from the south side of the building and 
ru nni ng northerly for a space of approximately 
two hundred feet there is a clear open space in the 
buil ding, west of the railroad tracks, west of the 
elevated portion or ramp that is kept open at all 
t imes. 

Q. And the rest of the _building so far as this 
appears, that shows to the water front, that was on 
th e 20th day of September, and is now used for 
st orage space and merchandise there, and is actu-
ally p iled up with the platform against those piers? 

. A . Yes, used for storage and transit. 
Q. And how long prior to the 20th day of Sep-

tember, 1930, had that condition existed? 
A. I could not testify to that. I don't know when 

they came in with that cargo there. 
Q. You have testified that since 1928 that you 

have been intimately connected with the affairs of 
- this company1 
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A. Yes, sir. 
Q. Since your intimate connect ion "With the com-

pany, has that condition exist ed? 
A. Not always. 
Q. How was it interrupted? 
A. Well, it was interrupted by the ta king of some 

of the space in the north end of the buildin g that 
had heretofore been kept open, when it was found 
that the highway was coming through an d it could 
not be utilized for the docking of vesse ls, they 
allowed some of it to go into storage and t ransit, 
cargo that was put in there, loaded, that was put 
in there. 

Q. When was that? 
A. That was, if my recollection serves me r ight, 

some time around 1929-either the lat t er part of 
1929 or the first part of 1930, as near as I can 
remember . 

Q. And you say no vessels except th is one vesse l, 
the Brooklyn, was at the dock, no vesse l of any 
length whatever, to avail itself of -the fac ilities of 
storage during that period, isn't that so? 

A. No, we could not take them. 
Q. y\T ell , the Brooklyn went there? 
A. The Brooklyn went down at the lower end . 
Q. I am talking of the lower end of this dock or 

anywhere along building 35. 
A. I thought you were referring to building 35 

,~1here you were referring to the storage. 
Q. Will you tell us why in 1927, 1928 or 1929, 

why you could not utilize any part of thi s wharf 
up to the northerly end of building 35? 

A. During 1928 v-1hen the agitation fo r the high-
way started, it was undecided as to just where the 
highway was going and the Termina l could not 
definitely contract or make definite ly any advices 
to stea:mers as to their berthing. It was not known 
at that time whether the highway was going to 
interfere with the open storage or whether it vvas 
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going to parallel the Lincoln Highway or -whether 
it was going to cnt off the prope1·ty entirely. 

Q. All right then, when was that location de-
termined? 

A. The location was determined some time later 
than 1928. If my mind serves me correctly on it, 
I don't know the exact date that the Highway Com-
mission approved it, but I do know that in 1928, 
the first part of 1928, it w~s not decided. 

Q. Well, the absence of vessels from December, 
1921, to July, 1924, had nothing to do with the high -
way, did it? 

A. I could not state that. 
Q. You know it. 
A. I only know from hearsay; whether it had 

anything to do with it or not, I was not at the 
terminal at the time. 

Q. You were not at the terminal at the time the 
highvrny was first projected, were you; that is only 
hearsay on your part? 

A. Not in 1928. 
Q. vVasn 't that first projected in 1927? 
A. It might be 1927 when it was first projected. 

My relationship with the terminal began in 1928. 
I was familiar with the terminal, tholtgh, before 
that, but not with their business. 

Q. And what you say is that because the location 
of the highway was uncertain, therefore contracts 
could not be made to berth vessels there; is that 
right? 

A. Yes, some of the vessels, absolutely. -
Q. There never was a time, was there, as far as 

you know, when any place north of its present 
location was in debate? 

A. The location of the highway? 
Q. North of it? 
A. Yes; that was first projected seven hundred 

feet north of the Lincoln Highway bridge. 
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Q. That is off your property1 
A. Yes, you said nor th of it. 
Q. When was that? 
A. I can't state exactly. I can hunt up the 

various dates. I appeared before the Highway 
Commission in Newark. 

Q. That ·was in 1928 or later --whe11 you became 
connected with the Lincoln Terminal Corporation? 

A. No, that wa s the fir st place they proposed it, 
seven hundred feet north of it. 

Q. Do you understand my question 1 
( Qu~stion read as follows: '' That was in 1928 or 

later when you became connected with the Li ncoln 
Terminal Corporation''.) 

A. I am inclined to think it was the latter part of 
1927. 

Q. Now you say in the latter part of 1927, when 
yon became connected with the affairs of the 
Linco ln Terminal Corporation °? 

A. No, I told you I appeared in 1927 in regard 
to the highway for the Chamber of Commerce at 
Newark. 

Q. You did not contend, did you, at that time that 
the prospective location of the highway entire ly, 
off your property had anything to d_o with keeping 
ships away? 

A. No, I did not contend that. 
Q. Then the next place, am I right, where the 

high--way was supposed to be laid, was alongside of 
the Linco ln Highway, is that right ? 

A. Well, about 400 feet from it, because you could 
not put it alongside on account of interference with 
the present dra'w-span, --without removing the pre -
sent Lincoln Higlnvay bridge first, or it would not -
it would be right opposite. 

Q. I am not asking you what it ·would be. I am 
asking you as to the facts. Is it a fact that the next 
r eported location of that higfovay was immediately 
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alongside and practically parallel with the Lincoln 
Highway1 

A. It ,vas approximately 400 feet north of tho 
present Lincoln Highway bridge. 

Q. Mr. Ordeman, in order for this company to 
avail itself of the same water depth facilities, which 
a dock would have built out to the United States 
Government pierhead line, it would be necessary 
for this company to dredge from the government 
channel to the appropriate distance from the pre-
sent string piece 1 

A. Yes, they have always done it. 
Q. But you say that at the United States Govern-

ment piorhead line out hero the channel was one 
hundred feet from the pier head line 1 

A. No, sixty-four feet at the south end of the 
pierhead line and ninety-four feet at the north end. 

Q. Are you referring to the center of the channel 1 
. A. The east line of the channel. 

Q. And that means the east line of the 30 foot 
depth, doesn't iU 

A. It will in this case. 
Q. Well that is what the line of the channel was, 

the side lines? 
A. I take that back, because the present channel 

is three hundred feet width and the new thirty foot 
channel, as I understand, is only two hundred feet 
width. Now it depends on ·whether they set that 
channel against the east side or whether they set it 

3o against the west side of the river and the effect it 
would have on any dredging that the Terminal 
Corporation might have to do. I don't know 
whether that is to be set right in there. 

Q. Well then, Mr. Ordeman, in determining the 
necessity for this new dock, you have not definite 
knowledge, and didn't have any definite knowledge 
as to just where the channel is going to be? 

A. Only from the fact that the channel on the 
westerly side there would not serve anything be-
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cause there is no development on the westerly side 
of the river. All I can do there would be to assumr 
that the logical place to put it woul<l on the side 
\Vhere there is business, that is on the westerly side. 

Q. That is where it is no\v. It sweeps around the 
bend and the natnral channel iR toward the east 
bank of the riYer. 

A. I cannot state where the natural channel is 
there, I don't know that. 

Q. Do ~Ton know from yonr O\Yll personal kno,vl-
edge whether or not in about the month of June, 
1928, the proposed location of the new highway in 
question in this case nearer to the Lincoln Highway 
and on the Lincoln rrerminal Company's property, 
was objected to h~T the Lincoln Terminal Corpora-
tion. Now that can he answered yes or no. 

A. No, I clou'-t know thai, because at that time, 
"as I say, I appeared all through these hearings for 
the Chamber of Commerce and not for the Terminal 
Corporation. 

Q. vV ell, didn't )'Ou know that ,vhen the hearings 
W'ere on in June, 1928, and the United States Army 
engineers conducted hearings, that your corpora-
tion objerted to the ]ocation of this highway at the 
projected point just north of the Lincoln Highway~ 

A. No, I don't know of my own knowledge that it 
did because I did not stay through all these hear-
ings. I testified and got out. 

Q. For the moment referring back again to the 
list, the ten boats that have been served or have 
been served h? this Terminal Corporation in tho 
last ten years, five of them came in in December, 
1921, and were there over a year according to this 
list. 

A. According to this list. 
Q. The Plymouth, Woonsocket, West Rome, ·west 

Canfield, and Cornibus. 
A. Yes, according to the list. 
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Q. Now, will you please tell this court and jury 
how these ten boats during that year were berthed 
alongside the dock f 

A. I don't know. 
Q. You don't know f 
A. _rJ o, · sir, I do not. 
Q. From your experience, that you have given 

to us, you have no way of explaining the record 
of the berthing and remaining there of the ten ships 
durin g that entire year, have you 1 

A. I don't think there were ten. 
Q. Five, I beg your pardon. 
A. No, sir, I don't know how they were tied up 

there. 
Q. You don't know whether they were tied, run-

ing along one behind the other along this dock, or 
whether tied to there side by side or how they were 
tied, do you 1 

A. No, I do not. 
Q. And therefore you don't know during that 

entire period ·what shipping facilities either coming 
in or going out there were at this marine terminal 
when these five boats docked there 1 

A. No, I do not. I do know this, that there was 
an open wharf; that is all I know, there was an 
open wharf there. 

Q. You say an open wharf; tell us how you 
mean1 

A. I had seen an open wharf. 
Q. Passing by1 
A. Passing by. 
Q. Well, five ships were there. 
A. In fact I never took any notice whether there 

were ships there or not. 
Q. You mean to say in 1921 and up to December, 

1922, you knew from having seen that there wets an 
open wharf there but you cannot tell us whether 
there were any ships there at the same time, can 
you? 
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A. No, I don't remember whether ships were 
there or not. 

Re-direct exaniination-By Mr. Milton. 
Q. You have testified with respect to the fact of 

the uncertainty as to the exact location of the right -
of-way for the bridge, approach of the bridge, and 
the effect that would have on the program with 
respect to dredging around the wharf. 

Mr. Vickers-I object to that as not bind -
ing on the state. 

Mr. Milton-I withdraw the question. 
Is there any doubt that the state highway 

went into possession earlier than May 21, 
1930? 

Mr. Vickers-I don't know. I can't dis -
pute the date. 

Mr. Milton-We offer the nme photo -
graphs in evidence. 

(Accepted and marked Exhibit P -10 
to 18 inclusive of this date.) 

Q. \Vith respect to the conditions shown in the 
photographs just offered in evidence, Mr. \Vitness, 
do they correctly describe the conditions prevailing 
in the company's yard after the contractor of the 
state highway came and had taken possession? 

Mr. Vickers-At the point indicated on the 
photographs? 

Mr. Milton-At the point indicated in the 
photographs. 

Q. Or shown on these photographs to the east 
or \vest of Jacobus Avenue? 

A. Some of them show both and there is two 
here that show east of Jacobus Avenue. 

Q. Eliminate the ones west of Jacobus Avenue. 
A. Eliminate the ones west of Jacobus Ave-

nue--
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The Court - Aren't there lines on the photograph 
to indicate what they show~ 

The -witness-These appear to be the ones, some 
of them do, and some do not. 

Q. Which are west of Jacobus Avenue ~ 
A. Those all appear to be west. 
Q. The ones remaining f 
A. Here is one shows both. This one is west. 
Q. Which side of Jaco bus Avenue is that~ 
A. That is east. 
Q. Exhibits 10; 11, 12, 13 and 14 show the con-

ditions prevailing in May, 1930, in this company's 
property east of Jacobus Avenue; the remaining 
exhibits 15, 16, 17 and 18 show the conditions west 
of Jacobus Avenue in May, 1930~ 

A. Yes, sir. 
Q. After the Highway Commission contractor 

had taken possession~ 
A. Yes, sir. 

Re -cross Examinat ,ion- By Mr. Vickers. 
Q. The conditions shown on these photographs, 

which have just been offered in evidence, relate to 
the construction of the present highway by the 
Fo undation Company and other contractors for 
the State of New Jersey~ 

A. Yes, sir. 
Q. And there was an occupancy and use of what-

ever facilities were used of the Lincoln Terminal 
Corporation in that construction, between the con-

-tractor and the Lincoln Terminal Corporation by 
agreement, isn't that so~ I don't ask the terms or 
conditions, but whether the fact is so~ 

A. By arrangement with the contractor, predi-
cated on arrangements with the State, to my knowl-
edge. 

Q. The conditions shown in the photographs are 
the result of amicable arrangements made between 
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the contractor and the Terminal Corporation for 
the building of this highway; is that right? 

A. Yes, sir. 
Q. In which operation some of the facilities of 

the Lincoln Terminal Corporation were used? 
A. Yes, some of them were used. 

("Witness excused.) 

CAPTAIN EDWARD B. SNELL, called as a witness for 
the property owner, being sworn, was exam-
ined and testified as follows : 

The Court-1Vill you state your qualifications 1 
The Witness-I am the first principal assistant 

engineer in the Second New York District for the 
United States Government and have responsib le 
charge of the Now York District, which includes 
the waterways of northern New Jersey. 

The Court-And the Passaic Rived 
The Witness-Yes, sir. 
The Coort-The locus in quo here? 
The '\Vitness-Yes, sir. 
The Court-And have been for how many years? 
The Witness-Since 1916. 
The Court-And you are familiar with all the 

governmental regulations, are you, pertaining to 
the property in question? 

The Witness-Yes, sir . 

1 U 

. Direct Examination-By Mr. Milton. :30 
Q. Are you familiar, Captain Snell, with the 

dredging that is now going on in the Passaic River 
south of the Lincoln Highway Bridge? 

A. Yes, sir. 
Q. When was that authorized by Congress? 
A. Authorized by Congress by the River and the 

Harbor Act July 3, 1930. 
Q. It was recommended? 
A. Recommended. 
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Q. And to what point is the improvement to be 
carried? 

A. Three thousand feet. 
Q. When was the work actually begun? 
A. The latter part of June, 1931. 
Q. "\iVhen was the contract authorized f 
A. Either the latter part of March or early part 

of April, 1931. 
Q. And when was the appropriation had with re-

spect to this work? 
Q. The appropriation for this work, the money 

with which we are doing this work, was the Emer-
gency Appropriation of December 20, 1930. 

Cross Examination-By Mr. Vickers. 
Q. The work that you have referred to, Captain, 

involves 200 feet of channel thirty feet deep pass -
ing the property in question in this case 1 

A. That is right. 

The Court-How near this property? 
The ·witness-The channel line, as I recall it, is 

about fifty feet outside of the pierhead and bulk -
head line. 

The Court-By the channel line, that is the 
easterly line 1 

The Witness-The easterly line of the channel. 
The Court-Does that come closer than the pres-

80 ent channel? 
The Witness-It follows the line of the present 

channel, on the easterly half, the present channel is 
a twenty foot channel three hundred feet wide. Our 
authorized chanel is also three hundred feet wide 
bu t we are only doing two hundred feet of the 
authorization. Above the Lincoln Higlrway Bridge 
we are following the easterly chanel in order to 
come closer to the industries. All the industries 
above the Lincoln · Highway Bridge are on the east 
side of the river. 
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Mr. Milton-That is the side the Lincoln Ter-
minal is on 1 

The ·witness -Yes, sir. 
Q. And eventually the east bank of the other side 

of the channel will be practically up against the 
government' pierhead line, isn't that so 1 

A. No. 
The Court-He sa id seventy-five fe~t away. 
Mr. Vickers-Of the two hundred foot 

channel. N ovv I am asking about the three 
hundred foot channel. 

Q. That will take fifty feet off the difference 1 
A. No, because our two hundr ed feet channel 

follows the existing channel line and ,.ve have over 
one hundred foot ·way to go west. 

Q. Going west 1 
A. To go west, yes, sir. 
Q. And when you say the easterly bank of the 

channel, is that measured at the 30 foot depth 1 
A. That is meas ured at the thirty foot depth. 
Q. And ·what is the slope, degree of slope, from 

that depth inshorn 1 
A. No, this material, ,;vhere it is stopped, we are 

allowing three to one. 
Q. One foot rise in every three feet 1 
A. That is right. 

(Witness excused.) 

OLAF OLSON, called as a witness for the property 
owners, being sworn, was exam ined and testi -, 
ffed as follows : 

Direct Examination-By Mr. Milton. 
Q. What is your occupation 1 
A. General super intendent docks and wharves. 

The Court-For whom 1 
The Witness-I was working for Frederick 

Snare at the time this building was going up. 

10 
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Q. Where are you working now1 
A. I am not working at all just now, at the pre-

sent time. 
Q. You are retired 1 
A. I was sick so I had to stop. 
Q. You used to work for Snare and Triest 1 
A. Yes, sir. 
Q. Do you know: whether they built the wharf out 

at the Lincoln Terminal? 
A. Yes, sir. 
Q. Were you working for them then? 
A. I was working for them then. 
Q. What were you doing 1 
A. I was general foreman. 
Q. Who supervised the driving of the piles 1 
A. Well, I looked after it as close as I could. 

Then there was an inspector on every machine. 
Q. Do you know what length of piles were used 1 
A. On the river side was forty to forty -five feet. 
Q. How were they driven 1 
A. They were driven until they fetched up. 
Q. What do you mean by "fetched up"1 
A. W oulcl not go any more. 
Q. "'\Vhen you say forty to forty -five, I · suppose 

you mean feet 1 
A. Feet; yes, sir. 
Q. Do you recall when it was clone? 
A. It was in 1918. 

Cross Examination - By Mr. Vickers. 
Q. Mr. Olson were these piles driven below the 

high water mark or below the low water mark or 
driven until they fetched up and cut off, and if so, 
cut off where? 

A. Cut off wherever they wanted the elevation, 
from the engineers. 
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The Court-Were they all cut above the high 
vva ter mark? 

The Witness-All cut above the high water mark. 

Q. And cut above the high water mark lmw far 
below the present wharf level, if you know? 

A. The outside row vrns about three feet. 
Q. Three feet below? 
A. I think so. 
Q. And they fetched up, but they had varying 

depths? 
A. Yes, sir. 
Q. And you can't tell us, can you, at what depth 

the piles fetched up, ·which were driven in the 
space now occupied by this bridge abutment, which 
is shown in deep red on the map P-2. ·won't you 
look at it to locate it yourself? 

A. You mean how long they were? 
Q. At that point. 
A. I could not tell you that. 
Q. They did not shrink from staying m the 

water, do they? 
A. No. 
Q. And whatever the length was of the piles piled 

up, in order to sink the foundation for this pier, 
those were the piles that went in originally under 
your supervision, is that right? 

A. Yes, sir. 
Q. And if piles 28 feet long were actually drawn 

out of this area for the building of the abutment, 
would that be consistent with having started forty-
foot piles down there and then having fetched up 
at that depth? 

Mr. Milton - That is objected to on the 
ground that it calls for a conclusion. 

The Court-Well, this man is an expert. The 
question might be put in another way. Is it pos-
sible to drive a forty-five -foot pile in this situation 

10 
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where these piles are and cut it off so as to leave 
twenty-eight feet remaining 1 

The vVitness-N o. 
The Court-Was that done 1 
The vVitness- \Ve drove them until we could not 

get no more. 
The Court-If you put a forty -five-foot pile 

under your machine and it ran down twenty -eight 
feet and struck hard bottom, whatever the obstruc-
tion was, then you cut it off1 

The Witness - Vl e cut them off where the en-
gineer gave a level. 

The Court-So that it could have only gone 
twenty -eight feet and you cut it off 1 

The Witness - Yes, sir. 
The Court-And they could have gone thirty-

eight feet and you cut them off_1 
The Witness - Yes, sir. 

Q. You can't say, Mr. Olson, can you, that in 
fact in this area occupied by the present bridge 
abutment, the outside pi les actually driven and re-
maining there before the abutment were put in 
water more than twenty -eight feet, can you 1 

A. No, they were more than twenty -eight feet. 
Q. How do you know 1 I don't mean the original 

piles, but after being driven and being cut off. 

ao The Court-The part that you left there, was 
that over twenty -eight feet 1 

Q. At this particular point 1 
A. At that particular point I could not exactly 

say, that particular point. 
Q. ,i\Thatever they were, the piles that were pulled 

out, would tell the depth to which they were driven 
and at which they were cut off1 
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A. Yes, the bearing piles but not the fender piles . 
They were different lengths, they were just si"nck 
in the mud. They were not driven, too. 

Q. The fender piles are what? 
A. The outside ones. 
Q. The bearing piles are the ones that carry the 

wharf? 
A. Yes, sir. 
Q. How far are the fender piles driven? 
A. They may be only twenty or thirty feet. 

· Q. They may have been loose? 
A. I would not say. 
Q. They are only there to protect the bearing 

piles, isn't that so? 
A . That , is all. 
Q. They have got to be there to protect the bear-

ing piles. 
A. They have got to be to protect them. 
Q. And if they were twenty-eight feet or less, 

new piles would have to be driven for a thirty -foot 
channel to have thirty feet of water there? 

A. Well, to have thirty feet of ·water I guess they 
would. 

Q. The bank would give way? 
A. No, they would not give way. 
Q. The mud? 
A. At that time we drove them long enough for 

a twenty-two foot channel. 
Q. And that was the limit, wasn't it? 
A. Well, we drove them down as far as we could. 

Of course you would find them around forty foot 
or over novv on the outside edge. 

The Court-The fender piles? 
The "\Vitness-N ot the fender, but the bearing 

piles. 
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Q. The court is asking you about the fender · 
piles. 

A. Oh, fender piles. 
(Witness excused.) 

HERMAN LEE, called as a witness on behalf of the 
property owners, being sworn, was examined 
and testified as follffws: 

Direct examination - By Mr. Milton. 
Q. Mr . Lee, you are connected with the Lincoln 

Terminal Corporation 1 
A. Yes, sir. 
Q. Iu what capacity1 
A. President of the Lincoln Terminal Corpora-

tion. 
Q. And since how long have you been president 1 
A. Since June, 1928. 
Q. When did the Lincoln Terminal Corporatio11 

tak e over this property 1 
A. June, 1928. 
Q. How soon after you took over the property 

did you learn of the possible taking of any part of 
it for state higfovay purposes for this bridge and 
brid ge piers "? 

A. vVhy, practically simultaneously with when 
V{e took it over, the discussion with the highway 
was going on. 

Q. Did you attend any meetings of the State 
Highway Commission? 

A. No. 
Q. Did you attend any meetings of the Board of 

Commerce and Navigation? 
A. Yes, sir. 
Q. In connection with the location of the bTidge 1 
A. Yes, sir. 
Q. Was it proposed at one time to put the bridge 

at the south end of your property? 
A. Yes, sir. 

: 
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Q. 'llhereabouts 1 
A. Right along the line of the Lincoln Highway, 

or ·within a fe-w feet to the north of it. 
Q. Did you object to that? 
A. Yes,sir. 
Q. Why1 
A. ,Vell, obviously property along Linco ln Hig h-

way was the most valuable property that we had 
and it seemed ridiculous to build right along tha t 
most valuable property what we thought was going 
to be an elevated roadway, instead of using the 
cheaper property. In addition to that, if they 
were going to build along the Lincoln Highway, 
they could have used the old Morris Canal wh ich 
the State owned and were not using, instead of 
buying property from private owners. 

Q. You didn't ·want thatf 
A. We pref ened to see them along the line of 

the Morris and Essex Canal. 
Q. Along the other side of the Lincoln Higfo vay 1 
A. Yes, sir. 
Q. ·what about the location of the bridge pied 
A. We thought it was in a very bad place and 

objected to it. 
Q. Where did you want it placed? 
A. In back of our bulkhead line, far enough bac k 

to run a railroad track and trains in front of it . 
Q. If that had been done, would the use of the 

we8t have been interfered with? 
A. Very slight. 
Q. Have you made any sales of any part of the 

company's property1 
A. Yes, sir. 
Q. In what years 1 
A. Why in 1929 we sold the corner of Cent ral 

Avenue and Lincoln Avenue. 
Q. That is the corner piece, isn't iU 
A. Yes, that piece right there. 
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Q. How big a piece was that f 
A. I think it is marked right on the map, if I may 

read from the map; sixty feet at Lincoln by one 
hundred and eighty-five feet at Central, by one 
hundred and sixty feet ·west of that and eighty-five 
feet by one hunched by one hundred. 

Q. In other words it \Vas an L-shape piece of 
propertyf 

A. Yes, sir. 
Q. At the comer of Lincoln Highway and Cen-

tral Avenue f 
A. Yes, sir. 
Q. How niuch did you sell it for f 

Mr. \Vickers-Can you state it f 
Mr. Milton-$25,000. 

The ,Vitness-Approximately that. 
Q. Do you know the date of that sale you just 

told us about~ 
A. No, we have an accurate 1·ecord on the books. 
Mr. Milton-That sale was made October 1, 1928, 

and involved 19,600 square feet. 
The Court-- And the price was how much f 
Nb·. Milton-For $25,000. 

The vVitness-Yes, sir. 
Q. Did you sell a piece on November 1, 1929, fifty 

by one hundred, to 'lv estbrook f 
A. Yes, sir, we did. 
Q. Where is that located~ 
A. That is immediately west of it-it is the most 

westerly lin e shown on the map. 
Q. I have my pencil on it no-\v (indicating) f 
A . Yes, fifty by one hundred. 
Q. And that sold for ten thousand dollars~ 
A. It did. 
Q. In December, 1929, you sold a plot thirty by 

one hundred f 
A. Yes, sir. 
Q. For $5,500f 

. 
' 
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A. Yes, sir. 
Q. 3,000 square feet; where is that plot? 
A. That is between the corner plot we sold, the 

one you just pointed out we sold to Mr. vVestbrook. 
Q. Where I have my pencil right now (indicat-

ing)? 
A. Yes, sir. 
Q. And Building 35, Mr . Lee, 1s under lease 

either wholly or in part? 
A. I didn't hear you. 
Q. I say Building 35 is under lease either rn 

whole or in part? 
A. In part. 
Q. v\Then does the lease expire? 
A. December 31, 1931. 
Q. Who is the tenant? 
A. vVestern Electric Company. 

10 

Q. ·when was the lease made, approximately, 
with you? 

A. You mean when they -originally came in. They 
20 

have been there as annual tenants. 
Q. Leased by your company? 
A. About December _26, 1930, for one year. 

The Court-Cannot you state a lot of these 
matters on the record? 

Q. Have you a summary of all of the leases of 
your company? 

A. I have. 
Q. vVill you produce it, please? 30 
A. Here is the summary and here is the recapit-

ulation. 
Mr. Milton - I will -offer the summary if 

there is no objection to it. 
(Accepted and , marked as Plaintiff's 

Exhibit P -19 of this date.) 
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Cross Examination-By Mr. Vickers. 
Q. How much of Building 35 has and had the 

,;v estern Electric Company under lease from year 
to year since your corporation has been in posses-
sion of the property 1 

A. The actual square foot area is on that corner 
if you will give it back to me. 

Q. I want to know how many square feet there 

10 is in Building 351 
A. There are approximstely 44,000 square feet in 

Building 35, and the ,V es tern Electric Company oc-
cupies 21,184 square feet. 

Q. And is the area, the 21,000 square feet, oc-
cupied by the vVestern Electric Company located 
so as to be continuous in one part of the building, 
or did it cover various parts of the building 1 

A. It covered the north end continuously. 
Q. And when you say the north end of the build -

20 ing, do you mean from the most northerly part of 
the building throughout the building . and .going 
soutM 

A. I mean running from the north to the south, 
just as you move your pencil. 

Q. And from the north side of Building 35, how 
far south does the 21,000 square feet of rented 
space by the Western Electric Company occupy1 

A. ,Vell, the building is eighty feet wide, so it 
must have been about two hundred and fifty feet; 

30 that would make 21,000 square feet. 
Q. But that took the building from the ground 

to the roof, whatever space could be utilized for 
storage in that space occupied by the railroad track. 

A. I would like to ref er to the original lease to 
answer your question. 

Mr. Vickers-It is not necessary to read 
the original lease. 

The Court - Why not put the lease in evi-
dence! 
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Mr. Milton-Mr. Betts knows about that. 
Mr. Vickers-vVell, when he comes on the 

witness stand I will ask him the question 
later. 

Mr. Milton-Yes, you can do that. 
Q. Do you know whether or not the material 

stored by the Wes tern Electric Company in the 
21,000 square feet came by way of land to the 
building and left by way of land, from the building 1 

A. I do not. 
Q. Do you know whether or not the material 

stored in that property by the Western Electric 
Company came from its plant approximately across 
the Lincoln Highway from your property 1 

A. I do not. 
Q. Do you know of anybody in your concern who 

does know1 
A. I think Mr. Reeves, the general manager, 

does. 
Mr. Milton-vVe can perhaps give you the infor-

mation from Mr. Betts. 
The Witness-I can give you information about 

some, some came from Chicago. 
The Court-Perhaps this witness does 

know. 
The Witness-I can assure you it did not come 

from across the street, if that is what you are get-
ting at. 

Q. And did any portion that was taken out by 
water, that went out by lighter, isn't that so 1 

A. I don't know. 
Q. Have you just said it went out by wated Un-

less you know about it-do you know that it went 
by wated 

A. Yes, I can answer that. Mr. Reeves has a list 
of some that came in by water. 

JO 

20 

30 



10 

20 

88 Frank C. Betts-Direct 

The Court-If you have a witness, let him tell, 
have him produced. 

Q. Can you .tell us how much space included in 
all of these leases is occupied by the Western Elec-
tric Comp any for storage purposes 1 

The Court-Can you answer that question 1 
Mr. Vickers-To save time may I have an 

opportunity of analyzing this thing myself 1 
Mr. Milton--Vve have no further ques-

tions. He can step down and after the noon 
recess the ·Colonel can recall him. 

(\Vitness excused.) 

FRANK C. BETTS, called as a witness on behalf of 
the property owners, being sworn, was exam-
ined and testified as follows : 

The Court-What is your position with this com-
pany1 

The vVitness-Assistant treasurer. 
The Court-And have been so for how long1 
The Witness-Since 1928, June 8th. 

Direct Examination-By Mr. Milton. 
Q. And were you connected with the Shupe Com-

pany before the Lincoln Terminal Corporation was 

30 the owner of the plant 1 
A. I was. 
Q. Are you familiar with the leases that are in 

existence now 1 
A. lam. 
Q. Are you familiar with the manner of trans-

portation of the goods of the Wes tern Electric 
Company which are in storage in Building 351 

A. I am. 
Q. "'Will you tell us whether these goods come in 

over land or by wated 
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A. Part of the goods come in by water, part of 
it comes in by land, either by rail or truck. 

Q. And have any goods been taken out in the 
past year or so? 

A. Considerable. 
Q. And have they left by land or water? 
A. They have left by land. 
Q. None by water? 
A. Not to my knowledge. 
Q. Those that came by ,,;vater, in what type of 

vessel did they come? 
A. They came in lighters. 

The Court- ""\1/ha t ,vas the question propounded 
to the last witness about the lease; what do you 
know about that question? 

The Witness-I j~1st don't recall about the 
Western Electric lease, about the height of the 
floors or something? 

Q. The amount of space involved or included in 
the lease to the Wes tern Electric. The Colonel 
wanted to know ,vhether the 21,000 feet is from floor 
to ceiling. 

A. The 21,184 square feet occupied by the 
vVestern Electric Company consists of first floor 
space ; there is a second floor space in the building 
which is not occupied by the Western Electric in 

10 

20 

this particular lease. They did occupy the second 80 floor space in another lease. 

The Court-And do not now? 
The Witness-They do not now. 

Q. Have you made a tabulation of the amount of 
money expended from 1925 to 1930 in addition to 
tracks? 

A. No, sir. 



10 

20 

90 Prank C. Betts-Cross 

Q. Have you got it in gross? 
A. No, sir; not tracks. 
Q. Have you a tabulation of the money spent for 

dredging? 
A. Yes, sir. 
Q. What is that, please ? 

Mr. Vickers-Unless it is limited to this 
owner I object to it as being too remote. 

The Court-That is what I understand it 
is for. 

Mr. Milton-I don't think it will be limited 
to one mvner. 

Cross Examination-By Mr. Vickers. 
Q. Mr. Betts, when you spoke of these goods com-

ing into Building 35 by ligh ter, you mean on shallow 
draft boats approximately , 35 feet wide, and any -
where from sixty to one hundred feet long? 

A. A regular barge. 
Q. Is that right? 
A. A normal barge, yes, sir. 
Q. As a matter of fact, since this corporation 

became the owner of this property in 1928, has any 
merchandise come to this terminal by water except 
by lighted 

A. A very small amount of it. I just can't recall 
any off hand. 

Q. I show you a list which has previously been 
ref erred to by Mr. Ordeman. You are familiar 
with that and you have produced it originally, 
didn't you? 

Mr. Milton-This is not cross examination. 
The Court - Of course it is not. You are 

dealing with something he did not testify to 
at all. 

(After argument, question withdrawn. ) 
(Witness excused.) 
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EuGENE R. MAKRAY, ·called as a witness for the 
property owners, being sworn, was examined 
and testified as follows: 

1\/Ir. Vickers-The qualifications are admitted. 
The Court- ,¥hat was the value of this property 

before the higlrway was projected across it~ 
The Witness-$2,146,250.00. 
The Court-What was the value afterwards 0? 
The Witness-$1,818,285.00. 
The Court-And the damage for the taking and 

consequential damage amount to how much~ 
The Witness-Damages, exclusive of damages to 

marine facilities, $327,965.00. 
Mr. Milton-You may cross examine. 

Cross Exarnination-,-By Mr . Vickers. 
Q. You do not, Mr. Mak.ray, accept as the meas-

ure of damages the difference between the before 
and after value of the property, is that right~ 

A. I do. 
Q. Well, ·will you tell us, please, what the differ-

ence is betwen the before and after value as you 
have . given those values~ 

A. The before and after value is predicated 
upon --

Q. I didn't ask you that. 
Mr. Vickers-I move that that be stricken out. 
A. The difference between the value before and 

the value after taking, as enumerated, is $327,-
965.00. 

Q. Then in your opinion the difference is in the 
difference bet-ween $2,146,250.00 and $1,818,285.00; 
is that right~ That can be answered yes or no. 

A. Yes, it is. 
Q. And that is a mere matter of subtracting one 

figure from the other, isn't that so, yes or no~ 
A. Yes, sir. 
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Q. And the 1·esult is the difference in value be -
fore and after; is that right 1 

A. That is right. 
The Court-You understand, Mr. Milton, I 
am not limiting you in your examination if 
you want to bring out any component part. 

Mr . Milton-Yes, I propose to. 

Direct E xamination-By Mr. Milton. 
Q. In arriving at the value before the taking, Mr. 

Makray, will you be good enough to tell the jury 
what method you pursued 1 

A. I examined the property very carefully and 
evaluated it, the pieces of property, as they ap -
peared 01·iginally before any taking. I found a 
piece of property running west from Jacobus Ave-
nue to the Passaic River measuring one thousand 
and three and a fraction feet on the Lincoln 
Highway, twelve hundred and thirty -eight and 
a fraction feet on Jacobus Avenue, thirteen hun -
dred and thirty-two and a fraction feet on the Pas -
saic River; containing 31.465 acres, which in my es-
timation is ·worth an average value of . $35,000 an 
acre for all, v.;rith all its facilities. 

The Court-That is before the taking 1 
The ,Vitness-Before the taking or $1,101,275, 

for the portion lying between Jacobus Avenue and 
:rn the river. 

The parcel running east of Jacobus Avenue, hav -
ing a frontage of 1,023 feet on the Lincoln High -
way, approxiniately 992 feet on Jacobus Avenue, 
1,461 foet on Second Street, and 1,225 feet on Cen -
tral Avenue; containing 41.799 acres; I valued at 
$25,000 an acre, or $1,044,975.00, making a total 
value of $2,146,250.00. 
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Q. And that is your total value of the whole plot 
before the taking and without reference to any ma-
rine or dock damage~ 

A . Beforn any disturbance. 
1\fr. Vickers-That is objected to. 
The Court-That is ·what he said. 
Mr. Vickers-He said with all its facilities. 

The "\Vitness- "\Vith all its road facilities, its con-
nections with railroads; all the things that go to 
give it its value. 

The Court-Does that include the dock~ 
The ·witness-It includes the water front but 

does not include the value of the dock as con-
structed. It includes the fact that the property 
fronts on the water ai1d has a riparian grant and 
can use the channel along the side of the property. 

The Comt-V\That does it exclude~ 
The "\:Vitness-It excludes any intrinsic va lu e of 

any trackage or any wharfage on the property; . that 
is merely the real estate, the land. 

Q. Docs it include or exclude any damage that 
may be claimed to arise through the location of tho 
bridge pier at tho point indicated on this map~ 

A . It does not include any damage for that. 
The Comt-vVell, isn't it the test that you 

cannot segregate buildings from the land~ 
1\fr. Milton-There is no question about 

that. The witness has thrown the buildings 
in the heap in his calculations. 

The Court-You make no allowance for build, 
ings1 

The Witness-No, sir. 
The Court-Or · tracks 1 
Tho vVitness-No. 
The Court-Or dock 1 
The ,iVitness-Or dock. 
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The Court-That is what you think that property 
--was worth when you ,vent out as a real estate man 
and saw it with everything on iU 

The ,Vitness-Yes, sir. 

Q. , i\Till you tell the jury how you arrived at the 
· value of this land after the taking and what value 
you placed upon the respective parcels 1 

A. In the parcel east of Jacobus Avenue, run -
ning easterly from Jacobus Avenue, the taking in-
volves an area of 1.8135 acres, which is represented 
by red. 

Q. That is the area sho--wn in red, east of Jacobus · 
Avenue1 

A. Running to Second Street. 
Q. And it involves what1 
A . 1.8135 acres; leaving the property in two 

separated pieces, one on the north side of the right-
of -vnry, and the larger one on the southerly side of 
the 1·ight-of-way . I have valued these two pieces 
after the taking in the following manner: 

The Court-Did you assjgn a value for the prop -
erty actually taken that you have just mentioned 1 

The ,Vitness-No, I didn't do that. I valued the 
property rema inin g and subtracted it. It can be 
done either way. It checks. 

The Court-Proceed. 
:rhe ,Vitness-rrhe portion south of the highway 

that is remaining contains 38.6205 acres. 
Q. That is the area from the red south to the 

property line of the company 1 
A . Yes, that is correct. Which, at $25,000 an 

acre original value represents $965,512.00, the value 
of that land. 

Q. vVhat if anything do you add to that 1 
A. I haven't added anything to it. 

Mr. Milton-I should have said subtracted. 
Mr. Vickers - He has not said subtracted. 

He said that is the value after the taking. 
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The Court-No, he says that is the value, 
after his unit of value before the taking of 
$25,000 an acre for that piece. 

The ,Vitness-By reason of the taking and the 
various damages, the presence of the structure, the 
interruption of the continuity, and the natural de-
velopment of the property, the irregular bias of 
the taking; I have damaged that portion five per 
cent of its va lue, which leaves the value of the 
property after the taking at $917,237.00. 

Mr. Vickers-May I have the sum of the five 
per cent? 

The Witness-Five per cent to the amount of 
$48,275.00. 

Q. Turning your attention now to the area north 
of the structure of the right -of-way. 

A. The area north of the right -of-way contained 
1.365 acres, about one and a third acre. That prop-
erty has been damaged by reason of its severance 
from the main piece by the presence of the struc-
ture and by reason of the fact that it is left in such 
a sharp angular piece, which is difficult of use in an 
efficient manner; I have damaged that to fifty per 
cent of its origina l value, that is to say if the 
original rate for that property at $25,000 an acre, 
that was $34,125.00 which I have damaged to the 
extent of $17,062.00, leaving a value of $17,063.00. 

Q. And what is the total va lue of the pieces north 
and south of this strip? 

A. $984,300. 
Q. And the original value, I think you said, was 

what? 
A. $1,044,975.00. The difference in value before 

and after in that piece lying easterly of Jacobus 
Avenue is $110,675.00. · 

The Court-.Y ou did not make a computation 
'showing the value of the property actually taken 
and then the cpnsequential damage to the re-
mainder? 
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r~Che Vlitness-I did not. I can very easily. I 
haven't the figures here, but I can give them to you. 

(Recess to 2 o'clock P. M.) 

AFTER RECESS, 2 P. M. 

EuoENE R. J\!IArn'lAY resumes the stand. 

Direct exaniination-By Mr. Milton (continued). 
Q. vVill you turn your attention now, Mr. 

Makray, to the parcel west of Jacobus Avenue~ 
A. Yes, sir. 
Q. vVill you be good enough to pursue the same 

method that you did before recess time and give 
us the value before and after the taking~ 

A. The original value of the property before 
any interference or any construction or taking, was 
$1,101,275.00. After the taking, the one hundred 
foot right-of-way strip, left the prope1·ty in two 
separated parcels; one on the north side of the 
parcel which is to the top of the map containing 
6.162 acres ~rhich, at its original value of $35,000 
an acre, would be worth $215,670.00. That I have 
damaged to the extent of twenty -five per cent by 
reason of plottage destruction, taking, severance, 
presence of construction and interference with con-
tinuity of development. I have damaged that $53,-
915.00, leaving the net valu e of the remaining por-
tion of that $161,753.00. The property lying to the 
south of the superstructure containing 22.928 acres, 
which at its original value of $35,000 an acre would 
be $802,480.00, this I have damaged to the extent 
by reason of the taking, severance, presence of the 
struchue, interruption of the natural continuity, 
and development of the property, and loss of ap-
proach, ,vhich amounts to $80,248.00, or a net re-
maining value for the portion south of the super-
structure of $722,232.00. 
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Making the entire remaining value of the prop-
erty west of Jacobus Avenue $883,985.00, or a dif-
ference in the value before and after of $217,290.00. 

Q. That is a value of the land taken plus dam.age 
of $110,000, using round figures east of Jacobus 
Avenue, and $217,000 west of Jacobus Avenue, or 
a total of $327,000. But, as I have said, you said 
·without reference to any dam.ages arising out of 
the presence of the bridge pier. 

Mr. Vickers-That is objected to upon the 
ground that if that is the witness' method of 
procedure in arriving at the before and after 
value of this property and the assessment 
of the damages for the taking and conse-
quential dam.age, that that is not in con-
formity with the law as prescribed by the 
courts of our state. He must take all of the 
real estate and he cannot construct for his 
own purposes a different piece of real estate. 

The Court-As the court understood the witness' 
answer before the noon recess, that $327,000 in-
cluded his opinion of all the dam.age to this prop-
erty, and that in making up that opinion he con-
sidered those other matters as being without value, 
that is to say the building and the construction on 
the place; isn't that true 1 

The Witness-The original value 1 
The Court-Yes. 
The Witness-But the dam.ages do not reflect any 

dam.age for the interrupted use of the water front 1 
The Court - I think, Colonel, that is of 

some evidential force, otherwise it would be 
impossible to get it. There may be a real 
estate expert that can assess the dam.ages 
for the interruption of the use of the wharf. 
I don't know whether that requires an expert 
or not. But he can only testify to values, 
to the real e$tate values--
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Mr. Vickers-As I understood the witness, 
and perhaps I have misunderstood him. He 
does not take into consideration the value 
of the wharf before or after. Well, the 
wharf is a part of the real estate. 

The Court-That was not involved either way 
in these estimates; didn't you say that 1 

The Witness-No, I have not said that. 
Q . . ( Question repeated as follows: '' That is a 

. value of the land taken plus damage of $110,000, 
using round figures east of Jacobus Avenue, and 
$217,000 west of .Jacobus Avenue, or a total of 
$327,000. But, as I have said, you said without 
.reference to any damages arising out of the pres-
ence of the bridge pier.'') 

Mr. Vickers - That brings out clearly now 
that the witness predicates his entire testi-
mony on a theory which is not permitted by 
the courts of this state. 

The Court- What pier do you mean 1 
The \Vitness-I mean the pier that is obstructing 

the use of the water front, that was constructed 
about the behest of the state highway. 

Q. ']~he bridge pier? 
A. The bridge pier. 
Q. Does the figure of $317,000 include or exclude 

any damage arising out of the existence in its 
present location of the bridge pier 1 

A. It does not .include any damage for that. 
Q. Addressing your attention now to the bridge 

pier. Can you say whether or not the existence of 
the bridge pier in its present location in your 
judgment causes damage to this real estate owned 
by the appellant 1 

Mr. Vickers-That is objected to upon the 
ground that the witness by no testimony that 
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he has given nor by any analysis of his fig-
ures that he has given, is either competent 
or qualified. 

The Court-I thought you admitted his 
qualifications. 

Mr. Vickers-As a real estae expert. On 
what he has formed his basis, he has elim-
inated expressly the dock and the marine 
facilities. How can he express an opinion 
as to whether something which affects the 
marine facilities is a damage or a benefit? 

The Court-I don't know. He is not ask-
ing him that. He is asking him how it af-
fects the land. 

Mr. Milton-Exactly. 
Mr. Vickers-vVhether it creates a dam~ 

age. If ·he has not considered the marine 
facilities--

The Court- He has not thus far got to 
that. 

Mr. Milton-That is exactly what I am 
coming to. 

The Court-As a real estate expert, can you say 
in what manner it has affected the land 1 

The Witness-It damages the remaining land be-
hind the water. 

Q. To what extent 1 
A. It damages the land around Jacobus ·Avenue 

and the river to the extent of $5,000 an acre. 
Q. Ana east of Jacobus Avenue1 
A. East of Jacobus Avenue to the extent of about 

four or five per cent or $1,000 an acre. 

The Court-'\¥hat do you add to thaU -
The vVitness-The total figure, that is to say, if 

the dock is not extended to absorb the pier, the 
damage is $512,035. 
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The Court-vVhat is that you assign for the pier f 
The ""Witness-On the portion east of Jacobus 

Avenue $38,620; on the portion west of Jacobus 
Avenue, bordering the river, $145,450. 

The Court-That is $184,0701 
Mr. Milton-Yes, sir. 

The Court-So that pier item alone is $184,070; 
is that righO 

1 O The vVi tness-Y es, sir. 
The Court-Or a total of $512,0351 
The ,Vitness-Y es, sir. 

Q. I want to direct your attention to a sale, Mr. 
Makray, in the area as shown upon Exhibit P-1, 
·which is an aeroplane vie,;v; have you taken into 
consideration the sales of real estate 1 

A. In the entire immediate neighborhood of this 
2 ) property, that is, from a line at the northerly end 

l • of the photograph, that is to the left as you face it, 
from the Pennsylvania tracks south to the end of 
the peninsular which is beyond the corner and going 
out into Newark Bay, between the two rivers, the 
Passaic and Hackensack Rivers; also sales of prop-
erty on the west bank of the Passaic River as shown 
in the lower left-hand corner of the photograph, 
and sales on the east bank of the Hackensack River 
which is shown toward the top background of the 

30 picture. I have examined all the sales in that im-
mediate neighborhood ·within a period of the last 
ten years. 

Mr. Vickers-That is objected to as an im-
proper method of acquiring knowledge, ex-
amining the sales. 

Mr. Milton-I don't quite understand the 
basis of the objection. 

The Court-Well, the latter part of his an-
swer may be . stricken out. 



Eugene R. M akray-Direct 101 

Q. The sales which you have taken into consider-
ation are those which have t_aken place within the 
past ten years "? 

A. They are. 
Q. Is the area ·which you have included within 

your consideration composed of lands which are 
generally about the same physical characteristics 1 

Mr. Vickers-I object to that upon the 
ground that general comparability is not rec-
ognized as a proper standard of comparison. 

The Court-Are they comparable 1 
Mr. Vickers-That is the point. 

The Court-Are they comparable, those you took 
into consideration 1 

The ·witness-Only in contrastability. 
The Court-vVhat do you mean~ 
The ·witness-They are less valuable than the 

property under consideration, not having the sanie 
facilities, railroad, street frontage, sewer and 
water. 

The Court-Are there any comparable proper-
ties f 

The Witness-There are no properties distinctly 
comparable to this sold ·within a reasonable time of 
the condemnation. 

The Court-Are they substantially comparable 1 
The Witness-They are substantially compai·-

able to the degree that you can work from that 
base up. 

Q. I direct your attention, Mr. Makra y, to a plot 
of land on the west bank of the Passaic ri ver im-
mediately opposite the land in question here, 
opposite the Lincoln Terminal, and so that you may 
readily find it in your sales, I am referring to this 
property purchased by the Public Service Cor-
poration. vVill . you describe the physical charac-
teristics of that property1 
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A. Well, that property is located on the west 
bank of the Passaic river, fronting on the Passaic 
river, without any street or road frontage of any 
type, requiring from six to eight feet of fill when 
it was sold and without riparian grant at the time 
it was sold and no other improvements such as the 
Lincoln Terminal property possesses. 

Q. For example drainage and sewer 1 
A. No sewerage. 
Q. What access is there to it 1 
A. That property may be reached by a cinder road 

that n1ns alongside of the rear part of the Ledue 
plant which is contiguous to it on the south, it being 
about half a mile on the Lincoln Highway, that is 
if you ·were approaching the Lincoln Highway back 
in about a quarter of a mile to the property of 
the Public Service Company and down along the 
fence of the Public Service Corporation to within 
about one hundred yards of the river, from which 
point it has to be reached by walking along loose 
ground. 

Q. Did you say whether it was filled or unfilled 1 
A. It is unfilled. 
Q. When was that last sold, and by whom to 

.. whom1 
Mr. Vickers-That is objected to upon the 

ground that the property is manifestly not 
comparable in any form or shape. 

The Court-The witness said it was sub- . 
stantially comparable. 

Mr. Vickers-Not this property. He says 
that the property ·would have to have about 
six or eight feet of fill and has no facilities 
such as the Lincoln Terminal, no streets 
except a cinder road, no sewer, none of the 
facilities whatever, and no riparian grant. 
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The Court-What do you include in order to 
make a comparison? You have to add all of these 
other items? 

The Witness-You vrnuld have to add these other 
items. 

The Court-Hmv would you ascertain the cost of 
fill? 

The Witness-That ·would have to be ascertained. 
The Court-And the other cost? 
The Witness-And the other cost. And the cost 

of the riparian grant and getting the street 
frontages unavailable. 

The Court-Mr. Milton, doesn't that 
destroy the comparison? 

Mr. Milton-I don't think so, sir. If the 
·witness were endeavoring to establish the 
value of the property in question here, based 
upon a sale of this property at a higher 
figure, then I grant you that the same objec-
tion would be good. 

The Court-How do you know it is not a 
higher figure. -He has not said so yet. 

The Court-The Court will ask a question. Does 
the value which you placed per acre upon the prop-
erty in question exceed the value of the property 
you are just referring to without facilities? 

The Witness-I am afraid I don't understand the 
question. 

The Court-You have placed a unit value of 
$25,000 an acre, haven't you, before the taking? 

The Witness-$35,000. 
Mr. Milton-$35,000 for the property west 

of Jacobus Avenue. 
The Court-You mean that this property 

you are entitled to compare with your prop-
erty, the Lincoln Terminal property 1 
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Mr. Milton-I mean that the witness stated 
that the property of the company ,vest of 
Jacobus Avenue was worth $35,000 an acre. 

The Court-Yes. Now, this property you are 
endeavoring to compare, taking it as is. vVhat is 
the value or the unit va lue that you placed on that, 
would it be more or less than the value you placed 
on the Lincoln Terminal property~ 

A. As is, it vvould be much less. 
The Court- Wi ll you tell me, Mr. Milton, 

how do you get the comparison~ 
Mr. Milton-That is for the jury, the com-

parison is there; so far as location is con-
cerned, genera l physicial characteristics. I 
think the witness should have been, should 
be permitted to testify if they sold for less 
than the va lu e he placed upon filled property 
with drainage, ,vith water and fire protec -
tion, which had a higher va lu e. I thing the 
,vitness should be permitted to testify to that 
sale. 

The Court (after further argument)-! 
will sustain the objection. 

Mr. Milton-'---Y our Honor will allow me an 
exception. 

The Court - Yes. 

Q. The area, Mr. Makray, between the Hacken -
sack River on the east and the Passaic River on the 
west, the Linco ln Highway on the south and the 
tracks of the Pennsylvania Railroad north, will you 
say, please, what the trend has been in the real 
estate values in that general area in the pa~t ten 
years~ 

A. Decidedly upward, especially since 1926 and 
1927. 
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Q. What factor or what reason has there been in 
your opinion, for the decided increase since 1926 
and 19271 

A. There are two major factors, the chief one 
being the construction of the Holland Tunnel in 
1927, the opening of the tunnel, with its more im-
mediate factor that on January 13, 1929, the con-
necting road between the approach to the tunnel 
and the Lincoln High ·way, running from the foot of 
Communipaw Avenue to Newark Avenue where the 
tunnel approach ended was opened, greatly facili-
tating the traffic from that point on Newark Avenue 
to New York City; and also the completion in 1929 
of the connecting links of route 25 running south 
from Lincoln Highway at a point about half a mile 
west of this property to Elizabeth and by way of 
Woodridge to points south and west. The second 
factor being that this entire peninsular which is 
pretty well supplied with railroads, river and roads 
that within the last seven years has been diminish-
ing in the available amount of acreage. The 
Western Electric Company bought up considerable 
property and developed it. The Public Service 
has bought considerable property and taken it off 
the market. 

Q. That is on the Hackensack River and in there 1 
A. Yes, the lots behind it running up to Jacobus 

Avenue. The Pennsylvania Railroad has bought 
up land alongside of its right-of-way. In other wor:ds 
there is there now or as of 1930 a very small amount 
of available acreage either for purchase or develop-
ment. Of course, that decrease in the supply has 
had a natural tendency to make the remainder that 
is available very much more valuable than it has 
been previously. 

Q. Are you able to say off hand, generally, ap-
proximately the extent of acreage between the 
Hackensack River on the east and the Passaic River 

20 

30 



20 

106 Eugene R. M akray-Direct 

on the west, along the Pennsylvania Railroad on 
the north and the Lincoln Highway on the south? 

A. I should say that there is between five hun-
dred and five hundred and fifty acres in that area. 

Q. What percentage of that area is available for 
purchase or improvement? 

Mr. Vickers-That · is objected to on the 
ground that it depends on a great many 
factors--

The Court-I will permit that. 
Mr. Milton-I withdraw that. 

Q. How much of this area, Mr . W'itness, do you 
happen to know is o·wned by the Public Service 
Corporation? Can you off hand make up a table 
for us showing the ownership of the various pieces 
of land in that section? 

A. Yes, sir. 
Mr. Milton-All right, we ,von 't waste your time 

or the. time of the jury. 
Q. Do you know of any land in that section I 

described between the Pennsylvania Railroad on 
the north, the Lincoln Highway on the South, the 
Hackensack River on the east and the Passaic River 
on the west for sale? 

A. Ido. 
Q. How much is it and what is it 1 
A . Fifty-four acres belonging to the Hoboken 

30 Land and Improvement Company with a compara-
tively small frontage, I mean as to the total acre -
age, on the Lincoln Highway, a frontage of about 
360 feet on the west bank of the Hackensack River, 
mostly inside land, the greater portion of it unfilled 
and ·without improvements, is on the market at the 
present time. 

Mr. Vickers-I object to the witness stat-
ing the price. 

Mr. Milton - I don't intend to ask him. He 
knows better. 
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Q. So that out of a total of 550 acres there are 
only approximately 54 that you know of for sale 1 

A. No, I vrnuld not say that. That is the only 
sizeable portion. There may be small portions that 
are for sale but that is the only sizable piece that 
is available for industrial development. 

Q. ,Vhat other sales other than the ones to the 
Public Service on the west bank of the river have 
you taken into consideration 1 

Mr . Vickers-I think that question should 
be limited to comparable property. 

Q. I mean, of course, of comparable property. 
A. The property sold in 1925 by George A. Mc~ 

Intosh to the Mexican Petroleum Company, a strip 
of 2.1 acres lying south of the Lincoln Highway~ 
and with a frontage on Doremus Avenue on the 
Passaic Avenue; at the time that property was sold 
it had 205 feet frontage on the Passaic River with 
no riparian grant 1 and it was sold for $34,000. 

Mr. Vickers-I object to the witness stat-
ing the price until the question of compar-
ability is decided. 

The Court-,V-hat is the physical comparability1 
The ,V-itness-That property is comparable to 

this property, by that I mean similar in size except 
it was not quite filled to the extent that this was 
filled, but it had street frontage, water frontage, 

10 

20 

and it was-well, it was just a very short distance 30 
south of the Lincoln Terminal property. 

The Court-The court will permit the 
question. 

Mr. Vickers-May I pray an exception 1 
The Court--Y ou may have an exception. 

The vVitness-The property in 1925 was sold for 
$34,500 or two and one-tenth acres at a price of 
$16,430 per acre. That was without the riper. 
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Q. Is there an established price for riper on the 
west side of the Passaic River 1 

A. At that point, yes, sir. 
Q. -What is it 1 
A. $125 per running foot. 
Q. And wasn't the frontage on the Passaic 

Rived 
A. Two hundred and five feet. 

10 
Q. And applying to that frontage _ the factor of 

price, what does it make the granU 

20 

Mr. Vickers-That is objected to upon the 
ground that it violates the same principle of 
la,v, that the ,vitness is now taking a piece of 
property not comparable because it is not 
filled and because it has not a riper and he is 
no,v saying that he could get the riper at 
$125 a running foot on the property, and it 
would have been worth, at the time it was 
sold, so much money. 

The Court-As the court understands it, the 
court is permitted to allow a witness to testify to 
lands if they are substantially comparable. · You 
cannot get the same parcel of land, you cannot get 
the same land. Nature doesn't make land like that 
except out in the prairie. For the sake of conveni -
ence, at $125 a foot, what would that bring 1 

The ·\,Vitness-The cost of the riper would be 
$25,625, or a total cost of the property of $42,055. 

30 The Court-How much an acre 1 
The Witness-Roughly about $19,000 an acre, 

with the land that is under water taken at the same 
average as the land above water. 

Q. And that was in 19251 
A. 1925. 
Q. vVhat other sale have you taken into consid-

eration of comparable property, of course, keeping 
that in mind 1 

.. 
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A. The sale in January, 1930, by Carlin Miller to 
Gulf Refining Company of a piece of property 
about 200 feet north of the property just testified 
to, fronting on Doremus Avenue and running to the 
Passaic River, a plot of ground containing .67 of 
an acre, with no riparian grant that was sold for 
$17,000. On that property was an old boathouse 
which had very little value, if any, and after exam -
ining the property I have allowed or calculated that 
the property could have been sold at the rate of 
$21,000 per acre as reflected by the price of $17,000 
for the entire piece. That also is without riparian 
grant. 

Q. vVhat others 1 
A. Those ··were the only sales of comparable 

property that would come within the restriction of 
comparability_. 

Q. ,Vithin the past ten years have there been 
any sales of comparable property within the area 
of the Hackensack River on the east, and the Penn-
sylvania Lines on the north, the Passaic River on 
the west, and the Lincoln Highway on the south 1 

A. There have been some sales of property with-
in the last ten years. 

Q. Of comparable property 1 
A. Comparable property. 
Q. What are they 1? 
A. Starting in 1924, the Indian Refining Com-

pany sold a plot of ground containing six and a 
half acres running between Jacobus Avenue and 
the Passaic River to the Valentine Company for 
$95,000, including some old buildings that were on 
the property. That ground possessed the riparian 
grnnt. In 1924 that was sold at the rate of $14,530 
per acre. 

Q. What else 1 
A. In 1924 the Newark Factory Sites Corpora-

tion sold to the Valentine Company a -plot of 
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ground in the same immediate neighborhood run-
ning from Jacobus Avenue to the riv er, containing 
7.93 acre s at $100,000 ·without the grant. 

Q. First establi sh the price for the groun :d. 
A. There was at that time a grant, I believe, that 

they subsequently purchased. All of this I am not 
sure, but with th e grant price that would come to a 
unit n.gure of $11,200 per acre. 

Mr. Vickers-Th e same objection to this 
line of testimony. 

The Court-Yes. I understand it is just 
simply confined to the ground which appears 
to be established at a uniform price. There 
is no speculation about that because there is 
no occasion for one witness to go into it and 
then another. 

Q. Any others, Mr. Makra y? 
A . Yes, the sale in 1923 by the Riverside Stee l 

Casting Company to Cirra De Pasco Copper Com-
pan y, a pie ce of property directly north of the 
Lincoln Terminal property, fronting on Jacobus 
Avenue without an y water frontage, just running 
west of Jacobus Avenu e and it was sold for $25,500. 
This property at the time of the sale had on it some 
old buildings that had been built by the United 
States Government for an experimental station 
·which the Riverside Steel Casting Company sub-
sequently purcha sed direct from the government; 
so that that sale reflected a value of $26,000 per 
acre without buildings. 

Mr. Vicker s-How much property? 
A. That ,va s .983 acres . 
Q. That wa s Februar y , 1923 ? 
A. That is right; that propert y is contiguous or 

now is a portion of this property. 
Q. Jnst let me indicate on the map where that is, 

,vill you ? It is part of our property now? 
A. Yes, sir. 
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Q. The north end of it? 
A .. I will point to it if you wish. It is this por-

tion directly north of the snper -structure (indicat-
ing). 

Mr. Vickers-And west of Jacobus Avenue? 
The .. Witness-Yes, sir. 
Q. Without any water front? 
A. No, sir. In 1924 the ,Vest Side Realty Com-

pany sold to the Community Realty Corporation a 
piece of ground on the southwest corner of Jacobus 
and Pennsy lvania Avenue. Pennsylvania Avenue, 
for your information, is a street that is laid out 
parallel to the Pennsylvania tracks in the left hand 
side of the picture. The ground contained approxi-
mate ly one acre, 43,545 square feet, without a water 
frontage . It was sold for a price of $17,500, which 
substantially reflects $17,500 an acre . This is also 
in 1924. Those were the only two comparable sales 
that I have except the resale by the Riverside Steel 
Casting Corporation of the property mentioned 
previous ly to the Terminal Corporation, or rather 
it was made to the Lincoln Terminal Corporation 
at a price of $30,000, but that sale conveyed also 
the bui ldings that had been purchased from the 
government for $1,500. 

Mr. Vickers-vVhat is the date of that 1 
The Witness-That was in 1930. I haven't the 

exact date here. I think Mr. Lee could give it to us. 
Q. How much acreage was involve _d in that? 
A. About one acre, .983 acre. 
Q. That sold for $30,000, including buildings 

which had been purchased for $1,500. 
A. That is right. 
Q. That was by the Riverside Steel Casting Com-

pany? 
A . Yes, sir. 
Q. Not by the Cirra De Pasco? 
A. Yes, that is right. 
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Q. The Riverside sold to Cirra De Pasco and 
Cirra De Pasco sold to the Lincoln Terminal 1 

A . Yes, I have reversed the order. 
Q. You have given us all of the sales that you 

think are comparable in that area. Are there any 
others south of the Lincoln Highway outside of this 
area which are comparable 1 

A. There are not. There is a sale of Ford to the 
vVestern Electric Company. That is the only sale 
that might be used as a comparable sale, but that 
included buildings and other appurtenances which 
would be :figuring or segregating . from the land 
value, I imagine, to show the fair land value. 

Re-cross Examination - By Mr. Vickers. 
Q. Why is it difficult, Mr. Makray, to give a com-

parative value between the land directly south of 
the land in question in this case and the land in 
question in this case 1 

Mr. Milton-I object to that upon the 
ground that it is based upon an unwarranted 
assumption of fact. The witness did not say 
that. The witness said that the sale to the 
Wes tern Electric Company by Ford was 
complicated by the existence of buildings 
which makes it very difficult to compare. I 
don't remember his exact language, but he 
said it made it difficult to analyze. 

, 30 The Witness-Yes, that is so. He said that af-
fected its similarity, the buildings and the like of 
that. 

Mr. Vickers-I withdraw the question. 
Q. rrhe land in question in this case had buildings 

on iU A. Yes, sir. 
Q. And the land across the way that Ford sold 

to the vVestern Electric Company had buildings on 
iU 

A. That is right. 
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Q. And other properties which you have men-
tioned had buildings on them, is that right~ 

A. Some. 
Q. 'ilv ell, in this case in question here, you were 

able to determine what to do with the buildings, 
were you not~ 

A. I gave it for you to see. 
Q. I want to know whether you can give us- -
A. I can. · 
Q. Wait a minute. I want to know whether you 

can give us the land value of the land sold by Ford 
to the Western Electric Company in 1920 if that is 
the correct date~ 

A. The land value reflected by that sale, as I 
have analyzed it for my own purposes runs to over 
$40,000 an acre. 

The Court-Isn't that this very thing you men-
tion~ 

The Witness-Excluding the buildings. 
The Court-You have objected to that. Didn't 

you say that the buildings, the Terminal buildings, 
did not make any difference~ 

The "\Vitness-That is right. 
The Court-The buildings would not change the 

value~ 
Mr. Vickers-He has treated it as intact. 
The Court-No, he has taken the land as it 

was. He says the buildings are such in his 
estimation that they don't change the value 
one way or another. 

(To the witness): Isn't that what you said~ 
The "\Vitness-My value of $2,000,000 is the bare 

land value of the property. The buildings are there 
but I don't feel that if the property was sold that 
the buildings as they exist today would enhance the 
price of the land considerably enough to make a 
difference. 
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The Court- ·\,Vhy cannot you do that with the 
Ford buildings? 

The Witness-The buildings on the Ford prop-
erty are of an al together different type. They are 
very valuable. There is 700,000 square feet of 
building space on the Ford plant. 

Q. How about the others? 
A. I have not figured it exactly. I know off-hand 

that there is approximately 250,000 square feet of 
buildings, stated roughly, as I recall it. There may 
be more or a little less, but the buildings are an en-
tirely different type than on the Ford plant. 

Q. And how many acres are there in the Ford 
plant not occupied by any buildings? 

A. The majority of the property is unoccupied. 
Q. Unoccupied by any buildings. Can you point 

out any land value upon the land unoccupied by any 
buildings in the Ford plant? 

A. You mean Ford's sales price? 
Mr. Vickers-I withdraw the question. 

Q. Analyzing the sale from Ford to Wes tern 
Electric, can you distinguish between the value of 
the land with these valuable buildings upon it and 
the great proportion of land which has no building 
upon it? 

A. Well the land in the Ford plant that is 
occupied by buildings would have the same value as 
the land not occupied by buildings? 

Q. The same value? 
A. Sure. 
Q. So that in your opinion, in the Ford plant, 

despite the fact that these are very valuable build-
ings that are on it, you say that it is identical with 
the situation of the Lincoln Terminal and you dis-
regard the buildings? 

A. No, I say that in spite of the fact that there 
are buildings on some of the land in the Ford prop-
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erty, the land upon which these buildings stanq and 
the land value are not any different than the vacant 
land, that the value of the land is uniform. 

Q. And ·what you say then is this: that the land 
unoccupied by any buildings in the Ford tract 
immediately across the way from the Lincoln 
Terminal property is worth $40,000 an acre 1 

A. I didn't say that, no. 
Q. What did you say it is worth 1 
A. I analyzed the sale as you asked me to do. 

I have allowed three dollars a square foot value for 
the buildings, or 700,000 square feet of buildings. 
I have valued the type and the value for the condi -
tion of the water front that is developed and kept 
usable; I have subtracted from the sales price that, 
and divided the remainder by 83 acres conveye d, 
and the result is over $40,000 an acre. 

Q. And does th at contemplate these marine facili-
ties as they existed at the time of the sale from 
Ford to Western Electric Company1 

A. That contemplates every advantage the land 
had at the time of the sale. 

Q. That is a piece of property, is it not, whic1: 
is bulkheaded by stone or cement bulkhead and 
filled in property up to the channel 1 

A. That is correct. 
Q. In the valuation which you have placed upon 

the land in question in this case, have you arrived 
at your basic value of $35,000 an acre for the land 
west of Jacobus Avenue considering that it is land 
with marine facilities and a dock usable for 
wharfage1 

A. I have. 
Q. Then in your figure of value before anything 

was done by the Highway Commission, before any 
land was taken, before there was any · abutment 
there, you took all of the facilities into considera -
tion, didn't you 1 

A. I did. 
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Q. So that your value of $2,146,250 was the value 
in your opinion of the entire tract of land with all 
its facilities as of the 20th day of September, 1930; 
is that correct? 

A. That is correct. 
Q. And then you gave an after-value of the prop -

erty, that is to say after the taking and you said 
the same property was worth $1,858,285; is that 
right 1 

A. Only if the dock is built out to absorb the pier, 
it will be worth that. 

Q. So that you are not able to give this court and 
jury an opinion as to the after-value of the prop-
erty, after the taking by the state, on the 20th day 
of September, are you 1 

A. Certainly I am. 
Q. How much is it and ho-Yv did you arrive at it 0? 
The Court-What is that? 
Tbe Witness-The value of the property if it is 

left with the pier sticking out in front of the dock 
line, ·will be $1,634,215. 

Q. You have just arrived at or compiled that by 
taking the same total of your damage and deducting 

, it from the $2,146,250; isn't that so? 
A. That is correct-just a minute-surely. 
Q. When you said on your direct examination 

originally that the before -taking value was $2,-
146,250 and the after -value, after the taking was 

30 $1,818,285, you did not mean that you had valued 
the same thing and nothing more after the taking 
than you did before, did you? 

A. That is an awfully hard question. I am not 
sure that I understand that. 

The Court-Do you understand that? 
A. I am not sure. 
Q. Mr. Makray, you know what the before and 

after value is, don't you? 
A. Yes, sir. -

1·, 



Eugene R. lJ!l akray-Re-cross 117 

Q. Yon have testified to it many times in court 0? 
A. Yes, sir. 
Q. And you gave on direct examination the 

before and after value and the two :figures which I 
have quoted respectively are correct, are they not? 

A. That is correct, I did give them. 
Q. Now I am asking you whether the :figures for 

the after value were the figures of the value of the 
remaining land after the state had taken out this 
strip, together with its consequential damages by 
reason of the taking? 

A. No, as I said at the time I give that figure, 
that figure included only damage to the real estate 
without the damage by reason of interruption of 
the water front, beQause if the dock is built out to 
absorb the interruption, that resultant darp.age will 
be cancelled, the damage that I put on later. 

Q. How do you know thaH 
A . Because the land on the water front will then 

be even arotmd there and the natural use of the 
water front -with the docking of vessels can once 
more be enjoyed by the property owners. 

Q. And what do you _know about the value of 
dockage for ,transporta tion facilities? 

A. I have been in industrial property for the last 
twelve years and I have carefully noted the items 
that go to make up value in industrial valuations 
and I must know that as a man ·who now and then 
attempts to sell p;roperty of that type, definitely 
know that as a real estate -man, to know the items 
that will make the value of the property, so that 
I can properly sell it. 

Q. Have you ever ,had a piece of property that 
had 1,240 feet of wharfage on the Pas~mic River 
or on any river in the Port of New York~ 

A. You -mean have I ever sold it? 
Q. Have you ever had it to , deal with except this 

piece of property, this partic _ular property.? 

JU 
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A. Not with the wharfage, no. 
Q. And yet yon have endeavored to eliminate 

from the after-value of the property something of 
which you, as a real estate man, have no knowledge 
whatsoever? 

A. Oh no, not at all; it does not take a real estate 
expert to see that this damage is done. Why an 
ordinary layman can go and see that that is a very 
formidable obstruction. 

Q. What do you know about the businesses that 
are carried on there? 

A. I have negotiated with the Lincoln Terminal 
people. 

Q. For what? 
A. For sites that they had to rent. 
Q. For marine facilities or for storage or land? 
A. For all the faci lities that they had. 
Q. Won't you just please answer the question. 

Did it involve marine facilities or not; yes or no 1 
A. By direct mention, no. 
Q. In other words you have negotiated for the 

kind of storage that for the last three years has 
been carried on there, which involved trackage into 
the plant and out of the plant and loading and un-
loading from lighters, isn't that so? 

A. Yes, sir. 
Q. Nothing else f 
A. No. 

SO Q. Can you or can you not give us from your 
knowledge and experience now and not from some 
hearsay, the before and after value of this prop-
erty, taking the property as it was on the 20th day 
of September, 1930, with the taking by the state 
and the consequential damage in full to the re-
mainder f 

A. Yes. The value before the taking $2,146,250. 
The value after the taking, immediately after the 
taking, with all its damage, $1,634,215. 
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Q. You have just taken a figure that has been 
given to you as to the cost of putting a new dock 
out there 0? 

A. I have done nothi11g of the sort. 
Q. Then how do you arrive at the difference be-

tween $1,834,215 and $1,818,285 7 
A. If the marginal dock is not built out to the 

pierhead a11d bulkhead line so as to obliterate the 
obstruction to the wate1· front use, in my estima-
tion a property that lies between the Passaic River 
and Jacobus Avenue is damaged by reason of the 
restriction of mai·ine facilities of the property to 
the extent of $5,000 per acre. That is to say that 
the property _will sell to a user for $5,000 an acre 
less than it would if uninterrupted there, than it 
would if there was an uninterrupted water in there. 
The reflected damage by the same reason to the 
property east of Jacobus Avenue is one thousand 
dollars an acre, and that is the difference between 
those two figures. 

Q. Have you ever bought or sold or do you know 
of any sale of any property similar in character, 
where the dock or pier facilities were inte_rrupted 
as in this case after the taking? 

A. I have not. 
Q. So that you have nothing but a guess as to the 

percentage of damage to the remainder by reason 
of this interruption? 

A. Insofar as any real estate man's appraisal is 
a guess, yes, sir. 

Q. You know, do you not, Mr. Makray, that in 
forming a base vaiue for an estimate or appraisal, 
only comparable · properties under the rule are per-
mitted to be used; is that right? 

A. Yes, that is correct. 
Q. All of these properties that you have named 

and which have been called sales by Mr. Milton, in 
them is there any property of either the size of the 
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two properties combined in the Lincoln Terminal 
case, treating it as one tract, or the westerly por-
tion west of Jacobus Avenue with the rail facilitie s, 
bulkheaded and wharfed and having the street 
frontag e that the Lincoln Terminal property has 1 

A. The only one that could come within that 
classification is the Ford to Wes tern Electric sale. 

Q. And that is the one you did not use1 
A. That one I did not me11tion because I knew 

10 you ·would object to it. I did use it in forming my 
opnuon. 

Q. But it is the only comparable piece of prop-
erty that you did not enumerate in those, either 
brought out by Mr. Milton or by Y.Ourself. Isn't 
that so, in forming your base value 1 

A. That is the only one I did not mention. 
Q. That you did not usef 
A. Yes, that is right. 
Q. And none of the other properties, either in 

20 size, availab le utilities, street frontages, :fill on the 
land, wharfage and dock, compare with the prop-
erty on the west side of Jacobus Avenue and in-
volved in this case; is that right 1 

ao 

A. Throw out the Ford 1 
Q. The Ford isn't in. It is out. 
A. None of the others are as valuable as this 

property. None of the others compare in size nor 
value to this property. 

Q. Nor have they the utilities combined as above 
mentioned, isn't that so 1 

A. That is correct. 
Q. And the utilities that I have referred to, such 

as streets or road frontage, dockage facilities, 
riparian grant, gas, sewer, water, electric light, 
whatever it may be, those are elements that enter 
into a value of industrial property and are those 
which go to make up comparability; isn't that so, 
Mr. Makray1 
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A . vVell, i1 clerJends on how you define compara-
bility. 

Q. Suppose you do it 1 
A. A comparnbility in my estimation, of course 

that is merely my humble opinion, and it may be 
''{rong. It does not always mean two pieces that 
are exactly like hem for the purpose of comparison. 
CompariRon can be made by contrast. Now then, 
when you attempt to value a piece. of prnperty o-f 
small value by 1winting to a piece of property of 
great value, that is obviously wrnng. But, where 
there are no comparable sales to compare to a piece 
of property that has a good value and you can point 
to a piece of prnperty that is somewhat similar, 
but obviously of a great deal less value than the 
property you are trying to appraise, although the 
two am not exactly similar and they may even be 
said not to be 1·easonably similar, them is a con-
trastability because yon do take property of a low 
value and say, here is the most recent sale, when 
this property was sold at so much money. It lacks 
these facilities, and they would add so much more 
to it and would vrn1·k up a value from there. That 
is a good indjcation and every real estate man, any 
real estate man, all of them use it. All of them. 

Q. The fact is, under the definition you have 
given us, you arrived at your comparable prop-
erties by contrasting property with another 1 

A. Where it is proper to do it. 
Q. Where they are in contrast, you use them as 

comparable property 1 
A. Only where there are no comparable sales to 

be had, in your sense of comparability. 
Q. In the legal sense 1 
A. I am sure I don't know what the legal sense is. 
Q. You say then, because there was no compar-

able property in the legal sense comparable, you 
have been obliged to use property by contrast in 
comparison. 
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Mr. Milton-The witness didn 't say any 
such thing. And he gave a list of sales of 
comparable property piece by piece and said 
his value was based in part upon those. 

The Court-V\ T ell, the witness did not say 
anything about legal comparability. 

(To the witness)-Do you say in the legal sense 
comparable? 

The vVitness-N o, I told him what I thought my 
idea of comparability was. 

Mr. Vickers-I withdraw the question. 
Q. How is it that you overlooked the sale of this 

identical property in the pe r iod that you have re-
f erred to? 

Mr. Milton-Which identical property ? 
Mr. Vickers-This property in question. 
Mr. Milton-I object to that upon the 

ground that it does not appear that the prop-
erty in question was sold in that period. 

Mr. Vickers-It certainly does appear in 
the testimony in this case that the Lincoln 
Terminal bought it in 1928. Your entire in-
terrogation was directed to the last ten years. 

Mr. Milton-It does not appear that the 
Lincoln Terminal Bought this porperty. I 
don't know how it acquired it. It may have 
been aequired by pp.rchase of stock or in any 
other way. 

The Court-Ask him if it was sold. Was 
there a sale of this property in the last ten 
years. 

The Witness-There was a sale of a portion of it. 
Mr. Milton-By a receiver. 
Mr. Vickers-Suppose you let me handle 

him. 
Mr. Mil ton- Don't manhandle him. 

Q. You don't know whether it was by a receiver? 
A. I don't know. 
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Q. Vlhat po1·tion of the property was . sold and 
when was it sold~ 

A. A portion of the property, that now comprises 
the plot running between Jacobus Avenue and the 
riv~r 'Nas sold to the company under an option 
made in 1921, that is, the property was under lease, 
a lease in 1921 by the Newark Plaster Company to 
Francis D. Schwaab, ·which lease contained an op-
tion that Schwaab could purchase this property for 
a price of $750,000. 

Q. Within what period of time~ 
A. Within a period of ten years. 
Q. vVhat is the date of the lease and option~ 
A. The lease was made in September, 1921. 

The Court-How much would that be an acre? 
The Witness-That would be at the rate, striking 

out the buildings-the buildings at that time were 
valued for insurance purposes at less than $200,000. 

The Court-How much an acre~ 
The Witness-For the land that would be $17,-

130 per acre. 
The Court-Didn't that option include every-

thing, buildings and land~ 
The v\Titness-Buildings and land. 
The Court-And give 1is the option price per 

acre1 
The Witness-That would be at a price of $23,-

400 per acre. 

·Q. Including how much acreage1 
A. Including 32.106 acres. 

The Court-Is that comparable to your $35,000 
an acre~ 

The Witness-Yes, as I said at the time. 
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Q. Is all of the property in question in that lease 
and option, property lying west of Jacobus Ave-
nu e? 

A. Yes, correct. 
Q. \i\Test of Jacobus Avenue ? 
A. Yes, sir. 
Q. And taking in all of the buildings which are 

shown on this map in, too ? 
A. That is right. 
Q. And any other prnperty included lying east 

of Jacobus Avenue? 
A. No, no prop erty lying east. Total amount was 

thirty-two and a fraction acres. 
Q. And the total was how much in money? 
A . $750,000. 
Q. Do you knov;r by the same token how much you 

have testified thu s far, ,vheth er up to the twentieth 
day of September, 1930, the option in question was 
exercised? 

A . I do not know the exact date upon which the 
option was exercised. 

Q. And do you know how the Lincoln Termina l 
Corporation became the owner of the property that 
you have quoted throughout this case ''our'' prop-
erty lying east of Jacobus Avenue ? 

A. Of my own knowledge I don't known that. 
Q. Having searched ten years back and gotten all 

this information, don't you knovv whether there was 
a transfer or sale of the thirty acres lying east of 
Jacobus Avenue involved in this case? 

The Court-It is only a little ,vhile ago 
that you objected to that question of the 
record being a competent source of informa -
tion. 

Mr. Vickers-The question comes on cross 
examination as to the accuracy. 
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The Court-Did you ,obtain this from other real 
estate brokers? 

The Witness-Some from brokers, some from 
owners. 

The Court-Did you then so obtain this as to 
easterly portion of the land? 

The Witness-The easterly portion of the land 
from another broker and then in the last, the price, 
that is a matter of record. 

The Court-Proceed; what is the answer? 
The Witness-I know that the Lincoln Terminal 

succeeded the Schup Terminal Comi:mny in some 
process, I don't know how. 

Q. You don't know anything about the purchase 
price? 

A. Oh, no. 
Q. You have made no inquiries from the owner, 

Schup Terminal Corporation, nor gotten any 
records as to ,vhen it was bought, how much land 
was bought or the price paid for it although this 
was in 1928 or after; is that right? 

A. It was around 1928 I imagine. I don't know 
the details of the transfer. 

Q. ·And have made no inquiry? 
A. No, sir. 
Q. Neither of the land owner in this case? 
A. No. 

1-0 

The Court-rrhe admissibility of this 
evidence is based upon the statutory ena- · 3, 
bling act of 1931 permitting an expert to 
inquire of purchaser or seller? 

Mr. Vickers-Yes. 
The Court-That does not cure the defect 

or objection .as pointed out in the Broka,v 
case. 

Mr. Vickers-It does not give any m1til the 
-Court 0f Errors has passed upon it. We 
have g0t to take it as the .law of the State, 
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that a man may in that manner get informa-
tion. 

Q. In your appraisal of this land as land have 
you o~ have you not taken into consideration that 
this was a going concern operating a sto.rage ware -
house and terminal. 

A. I have considered it to the extent of reflecting 
in any value in the real estate for that reason. 

Q. It is a well recognized principle, is it not, in 
your profession that whe-re a piece of property is 
utilized by rental or otherwise, that the rentals are 
a criterion of values ? 

A. Where the property is a purely income pro-
ducing property, yes, sir. 

Q. Why do you say purely income producing 
property; what do you mean? 

A. The income producing property that is being 
capitalized there through the leases. They may or 
may not be fully developed. 

The Court-They may be fully developed, for 
instance s~y it was a gambling place. 

Q. You of course have had access mid lrnmvledge 
of the leases in existence on this property as on the 
twentieth day of September, 1930? 

A. I have. 
Q. You have not taken into consideration, have 

you, the rental receipts of those leases in forming 
your basic estimate of values? 

SO A. I have not used that as the sole basic estimate 
of my values. 

Q. Have you used it at all? 
A. I have considered rentals in it . 
Q. Then, when you considered rentals, Mr. 

Makray, you did consider buildings? 
A. No, sir. 
Q. So you considered rentals and although you 

told us, for instance, in one instance about twenty-
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one thousand feet of space on the first floor at the 
northern end of building thirty-five that was used, 
you have considered rentals but not the value of 
buildings, is that right? 

A. I ·was about to finish my-answer before to the 
question about the rentals and the vacant land; that 
.. was all. 

Q. H~ve you considered the rentals of the build-
ings? 

A. I have looked over the rentals of the build- · lO 
igs ; yes, sir. 

Q. And have you reflected in your land values 
then the rental value of the buildings? 

A. No, sir; I have not. 
Q. So that you knov•l of them and discredited 

them for the purpose of your appraisal, is that 
right? 

A. That is not my method of valuing industrial 
property. 

Q. You discredited the rental value? 
A. The rental values of the building; yes, sir. 
Q. You have spoken with regard to this property 

of severance by the taking, have you considered 
that taking as severance, severing the parcels north 
of the highway from the parcels south of the new 
highway? 

A. There is a severance; yes, sir. 
Q. You have regarded that as a severance. 
A. Yes, sir. 

The Court-Absolutely. 
The "'Witness-Not absolute, no. There is ingress 

and egress over the lands within the right of way 
but there is a one hundred foot strip dividing the 
title. -

The Court-Yon did consider the means of in-
gress and egress f 
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The Witness-Yes, I gave full weight to that. 
The damage ·would have been higher had it not 
been for that. 

Q. Would have been what~ 
A. Higher. 
Q. Can you give a percentage of values to the 

right of ingress and egress over the lands in ques-
tion in this case as against complete severance~ 

lO A. I don't believe I can do it off-hand because 

20 
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I have not valued as of a complete and stonewall 
severance. 

Q. Can you approximate it~ 
A. I would not dare to· do that, sir. I could 

figure it for you if I had time but I wou1d not do it 
off-hand. 

Re-direct E xa11iination-By Mr. Milton. 
Q. Has the property formerly of the Ford 

Company any frontage upon the Lincoln Highway ~ 
A. It has not. It is separated from the Lincoln 

Highwa y by the old Morris Canal. It still has 
access over it at two points to a bridge running 
from the highway into the property over the canal 
bed but it does not actually front on the highway. 

Q. It does not front upon the -highway t 
A. No. 
Q. Do- you know what type of buildings are on 

the Ford Plant, and on the Ford land~ 
A. Steel construction buildings of a high indus-

trial type, a very latest co.nstruction. 
Q. Why didn't you mention the Ford sale as one 

that you took into - consideration in reaching the 
value~ 

A. Because there are lots of sales that real estate 
men can take into consideration in formin ,g the 
value which will not be admitted usually in court, 
and my experience has been such that I was positive 
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that I would not dare to mention the Ford sa le 
alth ough it is a very governing factor. 

Q. Because of the complication of the bui ldin gs, 
is that right? 

A . That is right. 
(Wi tness excused.) 

CAPTAIN JOHN H. BoRscH, called as a vvitness fo1· 
the i:froperty ovmers being first duly s,vorn, 
vrns examined and testified as follows : 

Direct Exa1ninat ,ion-By Mr. Milton. 
Q. What is your business? 
A. My business at the present time, I am serving 

with the New York Board of Underwriters. 
Q. And prior to that what did you do? 
A. Prior to that I have been a master m the 

Naval Auxiliary Service for over six years. I ho1cl 
an unlimi ted license. I have also been a superin-
tendent at a lumber terminal for Yake and Com-
pany and I have been a superintendent of pier nine, 
pier twenty -two and pier twenty-three, Brook lyn. 

Q. And what size vessels have you operated 
under your master's license? 

A. Under my license up to twenty -one thousand 
tons displacement. 

Q. And in length? 
A. In length, the greatest length was five hun-

dred and forty feet long. 
Q. And what was her name? 
A. U. S. S. Orion. 
Q. And what other big vessel that was at the 

Lincoln Terminal? 
A. One, the Amalianborg. 
Q. What about the Essex? 
A. I did no.t take her. 
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Q; Where ·was the .Amalianborg berthed 1 
A. It ,;vas ,berthed at north of Building 35. 
Q. And ·when was thaU 
A . That was in October, 1927. 
Q. Did you or did you not have any difficulty in 

berthing or discharging the vessel 1 
A . No, sir. 
Q. And when were you last at the Lincoln plant ? 
A . I vrns last there February 8th. 
Q. Of this year 1 
A. Of this year. 
Q. And what changes were there that you notic'ed 

since you .took the Amalianborg there 1 
A. I was very much surprised--

Mr. Vickers-I object to the surprise. 
The Court-Outside of the surprise 1 
The Witness-I noticed there were two concrete 

piers extending beyond the wharf line about, I 
should say, one hundred feet from Building 35. 

Q. And would it be possible in your judgment to 
dock the Ama lianborg there now 1 · 

A . You could not dock a vessel there. It would 
be more hazardous, you would not get the same 
operating conditions as . you would before. 

Q. What about discharging hed 
A. Discharging, you could not possibly get the 

same operating conditions of discharging with the 
piers as they are. 

The Court-What is the difference, Captain 1 
The Witnes-The difference is in the vessel dock-

ing having the projection creating a hazard and a 
vessel coming alongside, would require more as-
sistance in docking the vessel than otherwise. 

The Court-It would use one or two more tugs 1 
The Witness-Outside of one or two more tugs, 

depending on the weather conditions--
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rhe Court- ,Vhat about unloading and load in g~ 
'l'he Witness--Unloading and loading, the piers 

are permanent projections which will not perm it a 
vessel to be held along the pier. And that ,vould 
be a hazard to the discharge of the vesesl which is 
considered a very necessary part when you have 
open cargo. 

The Court - And what limitation has been placed 
on the operation by the construction of the piers~ 

The Witness - I don't quite understand. 
The Court-You made a general statement about 

the difference. What is that difference, give us 
particulars of it. 

The Witness-The main point is the vessel could 
not be held long in order to discharge the cargo. 

The Court-He could not get in entire ly~ 
The Witness --When she was in the berth, she 

would remain at the one berth and she would have 
to be completely discharged there. Attempting to 
discharge her, or take the vessel around on the 
other side, he would be unable to discharge all the 
hatches, which · would also necesitate a longer dis -
charge. 

Cross Exa1rninatio11-By Mr. Vickers. 
Q. Captain Boesch, you say that when she is once 

berthed she could stay ,vhern she is, and they would 
handle her? 

A. Yes. 
Q. That is the usual thing, whon a vessel is un-

loaded or loaded here 0? 
A. Absolutely not. 
Q. It is not? 
A. An open · berth is more advantageous than a 

berth where a vessel cannot move at all. 

The Court-An open berth is one where a boftt 
can be moved back and forth? 
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The Witness-Yes, sir. 
The Court-And ·when the length goes into her 

dock--
The Witness--That is an entirely different ques-

tion of operation; yes, sir. 
The Court-That is because of the way it goes 

back and forth? 
The Witness-Yes, sir. 
The Court-And without going up and down it 

·would be more desirable to have it so that you have 
not to pull it up and down? 

The Witness-Yes, sir. 

Q. Hmv far north of the north end of -Building 
35 did the Amalianborg berth when she came in? 

A. ,iVhen she came in, she was berthed, to my 
recollection, just about where the northern pier 
here 'Would be, just about ·where the northern pier 
was ·which is at the present time there. 

Q. Would that be up stream or dovm stream? 
A. Here, down stream. 
Q. And would her stern be up here 1 
A. Her stern --would be north. 
Q. Looking at exhibit P-2, this is Building 35 on 

here. She would be near the northerly end of the 
property, is that right? 

A. Yes, sir. 
Q. And you took up, --when the vessel berthed 

there, approximately the entire space between the 
northerly end of Building 35 and the northerly 
property line, is that right? 

A. We took up the space of the length of the 
vessel. 

Q. And that is 540 feet ,, didn't yo"L1 say? 
A. No, sir; I didn't say that. 

Mr. Milton-That was a different vessel. 
The Witness-If I remember rightly she was only 

about 320 feet. 
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Q. Well as a mater of fact she was 330 feet long, 
is that right? Is that your record of it? 

The Witness-Yes, sir. 
Q. And your tonnage was 2,864, net 1,690 tons, 

is that right? 
A. Yes, sir. 
Q. That is the boat? 
A. Yes, sir. 
Q. She was approximately 47 feet wide? 
A. Yes, sir . 
Q. And you te ll this court and jury now, will you, 

whether that boat could be berthed advantageously 
in four hundred some odd feet remaining north of 
the northerly line of the bridge pier? 

A . That is the pier stands with these projections. 
· Q. With the remaining dock as in that area north 
of the pier that is in the river. 

A. This vese l can be docked within 400 feet, as 
the vesse l is only 330 feet. There is a great hazard 
of the bridge, in docking, that the vessel will have 

, that hazard and it will necessitate extra precaution, 
more caution. 

Q. vVha t is the hazard? 
A . The hazard is this projection here. You go 

up stream and you are ·working at that dock, yon 
are 330 feet long and you have the boat in a distance 
of 400 feet, depe nding on your weather elements, 
you certainly ·will not attempt to put that vessel in 
here. ,Vith that great projection. It will be neces -
sary for you to have other assistance. There is 
no man wou ld attempt to dock a ship with that 
stone projection sticking out there, putting a 330 
foot boat in t11e limited space of 400 feet. 

Q. Wou ld it make any difference if there was a 
fender on the pier? 

A. You are diminishing the hazard very slightly . 
Q. So that it makes little difference whether it 

is a solid span of concrete or is a · pile or lumber 
fender? 
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A. I will admit a pile fender is softer than a con-
crete fender. 

Q. That was a lumber ship? 
A. That was a lumber ship; yes, sir. 
Q. Did she come in on high tide? 
A. She came in the afternoon, high water, I 

think so. 
Q. And settled down in the mud? 
A. Well, whether she settled down in the mud or 

not-she might have settled in the little silt. 
Q. Silt is mud? 
A. No, we don't term that as mud. 
Q. How long was she there? 
A. She was there, I don't know exactly. I forget 

the exact number of days acording to the records, 
but you have the exact time there on the chart. 

Q. Did you ever have to wait for high tide to 
come off the bottom? 

A. No, sir. 
Q. When you lightened her, how much water 

would she draw1 
A. It was eighteen foot six, if I remember rightly 

as you came in shore, around eighteen feet six . 
· Q. And light how much 1 
A. I don't remember her light draft because they 

put in water ballasts when the cargo was coming 
out. 

Q. You don't put the water cargo in 1 

30 A. It takes eighteen feet six when she is float-
ing, otherwise they would not be able to dock her. 

Q. When you say that, Captain, at the time you 
docked this vessel she was floating and had a draft 
of eighteen feet? 

A. I think that is what her draft was. 
Q. You were the master? 
A. I was the master of the ship. 
Q. And you piloted her~ 
A. I was superintending her for F. Yaka and 

Company. 
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Re-clirect Examination-By Mr. Milton. 
Q. And the ship was berthed bet-ween the north 

bridge here and the north end of the property ?. 
The Witness-Yes, sir. 

(Recess to October 15, 1931, 10 A. M.) 

October 15, 1931, 10 A. M. 
(Met pursuant to adjournment.) 
(By stipulation of counsel it was agreed 

that the case proceed with eleven Jurors, 
one juror not reporting.) 

DAVID HousToN, called as a witness for the property 
owners, being first duly sworn, testified as 
follows: 

Direct Examination-By Mr. Milton. 
Mr. Milton-I assume Mr. Houston's 

qualifications are admitted? 
Mr. Vickers-As a real estate expert. 

Q. Mr. Houston, you have examined the prop-
erty of the Lincoln Terminal Corporation? 

A. Yes, sir. 
Q. How long have you known that property? 
A. For the last tweive or thirteen years . 
Q. You examined it for the purpose of testifying 

here with respect to the value of the land taken and 
the damage resulting therefrom? 

A. Yes, sir. 
Q. Will you please state what figure you placed 

upon the land taken and the consequential damages 
therefrom, please, and state how you arrived at the 
figures? 

A. First of all I will give you the value of the 
whole property of the Lincoln Terminal Corpora-
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tion. $2,292,975 I value the remainder after the 
taking at $1,830,489, making the value of the part 
taken and the damage to the remainder $462,486. 

Q. How did you arive at the value of the whole 
property? 

A. I examined the property carefully. I found 
that the property is divided into two tracts, one on 
the east side of Jacobus Avenue, containing 41.79 
acres and the other tract, on the west side of 
Jacobus Avenue ·with the frontage on the river con-
taining 30.26 acres upland to the present dock line 
and 1.197 acres under water to the government 
pierhead line. 

In arriving at my value, I considered carefully 
the location of the property. This location, at the 
Lincoln Highway and the Passaic River at that 
point is practically a central point, almost the 
center of the metropolitan area of northern New 
Jersey, Manhattan and Brooklyn. 

The location is admirably adapted for the pur-
pose for which the terminal is presently being used, 
namely warehousing, storage and distributing. 

From a distributing point of view, it is about 
twenty minutes truck time to Manhattan and is 
accessible by reason of the State Highway in Jersey 
to all parts of Jersey, Route 25, the main route to 
Philadelphia adjoining the Lincoln Highway a 
short distance west of the Pa .ssaic River Bridge. 

The property on both sides of Jaco bus A venue 
is laid out in a carefully planned method for . the 
proper handling of merchandise by freight cars, 
either in buildings or by reason of outside storage. 

There is throughout the property proper fire 
protection . There are fire lines, I think, on both 
lines with fire hydrants at various points in the 
property. 

On the west side of ,Jacobus Avenue there are five 
transverse fire . lines, water lines for fire protection 
and hydrants. 
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On the east side of Jacobus Avenue there are 
four transverse ·water lines all with hydrants. 

This property, improved as it is with those 
facilities, should properly be appraised at a square 
foot basis, not an acreage basis. However I have 
adopted the acreage manner of a pp raising the 
property. 

There is about 1,300 feet of dock front improved 
with a well constructed, well kept up dock. · With all 
those improvements in view it was difficult and 
almost impossible to get property in this vicinity 
which could compare in any manner with this par-
ticular site, both from a transportation point of 
view and a point of view of the improvements that 
I have set forth. 

From a consideration of the sales, which did not 
give me a great deal of assistance, the value I hav e 
placed, I have placed a value of $2,500 per acre. 

Q. You said $2,500. 
A. Pardon me. $25,000 an acre; I beg your 

pardon. 
I have treated it in this way. I have taken the 

frontage on the Lincoln Highway from Jacobus 
Avenue east, to the extent of 100 feet deep along 
the whole front. I find there is 2.34 acres in that 
frontage which I have valued at a dollar and a half 
per square foot, which gives me a value of that part 
of the property of $153,459. 

The remainder of the property, outside of the 
frontage, containing 39.41 acres, I have taken that 
at $25,000 per acre, making $986,275. 

Making the total value of the property east of 
Jacobus Avenue before the taking $1,139,734. 

The parcel west of Jacobus Avenue, that is the 
water front property, containing 30.26 acres, I have 
taken out 2.34 acres for the frontage of the Lincoln 
Highway one hundred feet deep at a dollar and a 
half a square foot, $150,561. 
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'rhe remaining 27,974 acres I valued at $35,000 
per acre, or $978,740; making a total of $1,129,301 
for the parcel west of Jaco bus A venue. 

A total of $2,269,035 for the both parcels. 
I have then taken the 1.197 acres under water and 

I have put that in at $20,000 an acre, making 
$23,940 and that, added to the previous sum makes 
the total value $2,292,975. 

Q. Will you please · state now how you arrive at 
the value of the land taken and the consequential 
damage. 

A. In order to add the value of the land taken 
and the consequential damage, I value the remain-
deT as follows : 

East of Jacobus Avenue I valued the frontage on 
the Lincoln I·-Iighway, the same as in the whole at 
2.34 acres, at a dollar and a half per square foot, 
$153,489. 

Thereafter I localized certain parcels of the 
property that are affected by the taking. 

Q. Are you able to indicate them on Exhibit P-2 
which is on the board 1 

A. I could indicate it on the board. 
Q. Suppose you do it on the board. 
A. I have taken first a triangle which I called 

'' triangle A''; that is-a plot at the corner of Second 
Street and Jacobus Avenue. I found in that 
triangle 1.365 acres. 

Now I valued ·that first of all on the basis of 
$25,000 an acre and it give me $34,125, but being in 
a triangle I damaged that by reason of its shape 
one -third. In other words a rectangle with the 
same area as that would ·be worth one-third more 

·than a triangle of that same area would be. 
Making the total of that $22,750 after deducting 

the one-third damage that I have given by reason 
of that. 
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Then I found by reason of there being another 
triangular form coming up following Second Street 
to a point where the southerly line of the proposed 
taking includes Second Street--

The Court-Gentlemen of the jury, you 
will find in this case, if you have not dis-
covered it already that there will be a great 
amount of figures and there will be a great 
number of items which you will have to con-
sider. The court feels that in some way you 
should keep in touch with the figures as given 
by the witnesses because it is humanly im-
possible to do it unless you have a record of 
it. If counsel does not object, the court will 
make this review of what has already passed 
generally. 

Mr. Makray, the first witness called placed 
the value of the land, the entire tract before 
the taking, Mr. Makray this is, at $2,146,250. 
After the taking he said the land ·was worth 
$1,818,285 making a total damage to that 
point of $327,965. He added as an addi-
tional i tern of damage the marine facilities 
or water front, whichever way you wish -to 
determine it, the sum of $84,070, making a 
total computation of damages by this witness 
of $512,035. Is that right, gentlemen 1 

Mr. Milton-Those were the figures. 
Mr. Vickers-Yes, sir. 
The Court-The present witness, thus far, 

has given a value before the taking of $2,-
292,975. After the taking $1,830,489. Mak-
ing a diffel'8nce in his computation of the 
damage sustained by the property owner of 
$462,486. 

(The juror who vrns missing at the 
recess having entered the court room, all 
testimony previously given was there-

I 0 
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upon read for the benefit of such juror, 
and he resumed his seat, and the trial 
proceeded with twelve jurors.) 

The Witness-May I take up this, what I call 
triangle B, beginning at a point where the southerly . 
line of the highway intersects the westerly line of 
Jacobus Avenue and running parallel with Second 
Street, to a point opposite and at right angles to 
the southerly _ line of Second Street, where the 
southerly line of the higlnvay intersects. I think 
that describes that plot there. 

I found in that triangle which I call triangle B 
there are 3.09 acres. 

On the basis of the area at $25,000 per acre, the 
value 'Would be $77,250, but being a triangle, with 
the apex on the street and the base in the rear, I 
damaged that area two-thirds, making the value of 
this triangle B $25,750. 

The remainder of the acreage, exclusive of 
triangle A and triangle B, and exclusive of the 
Lincoln Highway frontage, containing 33.182 acres, 
at $25,000 per acre, the amount would be $829,550. 

I damaged that in the following way: first, I take 
five per cent off that item for severance and light 
and air. 

Mr. Vickers- '\Vhat is that 1 
The vVitness-Interference with ail- rights of the 

whole tract; the amount is $41,477. 
l\,fr. Vickers-I can't hear you. 
The ·witness-The amount of that severance 

damage is $41,477. 
The amount at this point of the value of the 

remainder is $990,062. 
I make a further dedudion of five per cent on 

the 33.182 acres, ·which is the acreage exclusive of 
triangle A and B on the Lincoln Highway, and 
interference with the water front, that is the 
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amount $41,477, making the total value of the re-• 
mainder east of Jacobns Avenue $948,585. 

Q. Now, with respect to the area west of J acobl1s 
Avem1e? 

A. There are 30.26 acres in the 1whole, 1.197 in 
the filled land area, that is under water, and the 
remainder I have taken the frontage on the Lincoln 
Highway at 2.304 acres as one parcel of the ·whole, 
at a dollar and a half a square foot, making 
$150,561. 

Then I have taken the triangle from this point 
here to the river which I call triang)e C, consisting 
of .516 acres. 

Mr. Vickers-Is that north or south of the right . 
of--way? 

The Witness~N orth of the right-of-way, and at 
$35,000 per aore, whioh is the base rate for the 
·whole, I find the value of that parcel would be 
$18,060, having the base, and I damaged that one--
thi:rd, making the value of that triang;le- .- .. 
· Mr. Vickers-Didn't the witness make a mistake 1 

The -witness~Damaged one-third, or $12,040. 
I took this triangle D ··which has a frontage on 

the west side of Jacobus Avenirn running at right 
angles to a point where the southerly line of the 
highway int ersects the river, I find the triangle 
has an area of 1,5g6 acres, which at $35,000 per acre 
would amount to $55,510. That triangle I damaged 
one-third, making the value of triangle D after the 
taking, damage $37,006. 

After deducting the Lincoln Avenue frontage, 
triangle C and triangle D, I have 23.577 acres which, 
at $35,000 an acre, I 'Would value at $825,195 , From 
this item I deduct first of all ten per cent for sever-
ance, light and int@rference with the ae:rial rights 
amounting; to $82.?519, 
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The Court-- ,Vha t do you mean by aerial lights 1 
The Witness-Your Honor, for a distance of one 

hundred feet out from the highway the structure 
which is 138 feet in the air, the property in the 
immediate vicinity of that is damaged. 

rrhe Court-That is what is commonly known as 
light and aid 

The Witness-Light and air. 

Q. It interrupts the free flow of light? 
The vVitness-Of the light and air. 
Then I make a further deduction of $82,519 from 

the 23.577 acres for interference with the water 
front facilities by reason of the pierhead, the pier 
and the bridge jutting out into the channel and 
intersecting the dock and interfering with the 
proper handling of freight at the dock which is a 
considerable interference. I have taken that as a 
base for forming the damage that vrnuld be to the 
whole property by reason of that severance of the 
dock. 

Mr. Vickers-,Vhat is that percentage1 
Mr. Milton-Ten per cent. 
Mr. Vickers-Another ten? 

The ,Vitness-By these figures I find that the 
value of the remainder west of Passaic Avenue is 
$881,904. 

Q. I think you did give a total of $462,486 as the 
value of the land taken and the damage? 

A. Yes, sir. 

Cross-examination-By Mr. Vickers. 
Q. Now, Mr. Houston, you have said on your 

direct examination that in your opinion this tract 
of land is admirably adopted for warehousing, 
storage and distribution, is that right? 

A. Yes, sir. 
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Q. And you have said it is laid out in a carefully 
planned method; is that right 1 

A. Yes, sir. 
Q. And by that carefully laid out method, you 

refer to the method represented on Exhibit P-2 
'Nhich you have used in your testimony; is that 
right 1 

A. Yes, sir. 
Q. One of the elements of value and utility to 

this property, you have stated, is the fire protection 
being five transverse water 01 · fire lines on the ·west 
side and four transverse water lines on the east 
side1 

A. One of the elements, yes, sir, 
Q. As to the fire protection, has the taking and 

the construction of the higlnvay in any way inter-
£ ered with that 1 

A . No, it has not inter£ ered to any great extent. 
Q. Has it interfered to any e,xtent or is the fire 

protection, the five transverse water lines still on 
the . west side and the four ·transverse water lines 
still on the east side 1 

A. Yes, sir. 
Q. You have stated that this property should be 

. appraised on a square foot basis and not on an 
acreage basis, is that right 1 

A. Yes, I think it ought to be, being highly im-
proved, and considering what is on either side and 
with the water facilities. 

Q. And except for the Lincoln Highway frontage 
all of your figures that you have given us are on 
an acreage basis 1 • 

A . I made it up on acreage basis in order to 
make the figuring easier. 

Q. The fact is except for the dollar and a half a 
square foot frontage on the Lincoln Highway, all 
of your computations given to us are on an average 
basis, yes or no 1 

A. Yes, sir. 

:!O 
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Q. \'\There you have considered the carefully laid 
out plan, have yon aernumed that the facilities indi-
cated by the railroad tracks, by the buildings, are 
actually there and usable as of the time, September 
20, 1930? 

A . Yes, sir. 
Q. Then you have assumed, have you not, Mr. 

Houston, that the triangle which is your triangle A, 
if I recall correctly, serves its utility for switching 
pt1rposes fo:r the easterly portion of this property 
as indicated by the track connections on exhibit 
P-2? 

A. To the extent of the westerly portion of that 
triangle. 

Q. The westerly portion i well, how much? 
A. It. has not se·rved all b~cmuse one of the tracks 

has been elevated, taken up at that point. 
Q .. Yun mean y011 have a plan in yotir mind which 

is different from the plan which is in evidence in 
0 this case? 

A. No,. :my theury is that in a piece of real -estate, 
irrespective of lmw it is used at the particular time, 
any piece of real estate that is formed by reason of 
a taking into -a triang1e is a damage. 

Mr. Vieket$-=l move that the answer be 
stricken out as not responsive. 

The Court~That is so. 

Q. (Read as follows: fy ou :mean yotr have a 
plan in your mind which is different from the pfan 
which is in eviderr~·e in this ease?''') 

The Court-You can answer that yes o-t no·. 
A. I have no deftnilte· plain in mi11d for the par-

ticu lar piece of property. 
Q. "\iVJlren yo-n &ay that particular piece of pr ·op-

erty, what p•iece do you ffieain? 
A . The · t:id:angular pii~·ee .. 

I 

I 
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Q. Have you considered triangle D as being a 
part of this perfect plan 1 

A. No. 
Q. You have noU 
A. No, not now. 
Q. I don't mean now. 
A. It is bisected; it is cut off from the mam 

track by the highway. 
Q. I didn't ask you that. For the purpose of 

appraising the value of this property before and 
after, have you in dealing ·with the after value of 
triang le A considered that the plan which is here 
in exhibit P -2 was in operatable condition on the 
20th clay of September, 1930°? 

A. It was opera table. 
Q. Then I ask you again, on and before Septem-

ber 20, 1930, was the use of that triangle for the 
purpose of switching to the railroad tracks on 
Exhibit P -1 immediately north of building 43, yes 
or 1101 

A. Yes, sir. 
Q. And after the taking, for the purpose of 

utilization of those tracks or any of them except 
one track north of building 43, that same switch 
and that same property was still necessary and 
served the same utilitarian purpose 1 

A. As at the 11resent clay laid out. 
Q. As at the present time laid out, exactly. Is it 

or is it not a fact that for the purposes of this care-
fully planned method that you have referred to on 
your direct examination, the land in the remaining 
triangle here, A, served the same utilitarian pur -
pose after the taking that it did before 1 

A. Yes, so long as it is maintained as a distrib ut-
ing yard. 

Q. So long as what f 
A. So long as the particular layout is adapted, 

the land is suitable for other purposes. 
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Q. I remind you of the fact that, if it is a fact, 
that you hav e testified as a basis for your appraisal 
of this property that you have considered a care-
fully planned method and have said that this is the 
caref ully planned method that you considered; 1s 
that right~ 

A. Yes, sir. 
Q. Now, arbitrarily you have erected another 

triangle B that would come in like this, with a right 
ang le running south of Second Street and a right 
ang le running east o_f Jacobus Avenue; is that 
right~ 

A. Yes, sir. 
Q. And for that triangle thus constructed and 

allocating a special damage to that, created an apex 
at Jacobus Avenue and an apex on Second Street 
and you have additional damage to the remainder 
land in the rear to the east, haven't you ~ 

A. Yes, sir. 
Q. And that is the purpose of that artificial 

triangle you have created ·~ 
A. That is for the purpose of localizing the 

damage to a particular area of the property as 
composing the real estate. 

Q. Have you allocated the damage of five per 
cent for severance, light, air, as I recall it, as I 
recall your language, and then an additional five 
per cent; have you taken both five per cents from 
the total value instead of the second five per cent 
from the remainder value after deducting the first 
five per cent~ 

A. The second five per cent is taken from the re-
mainder. 

Q. As a matter of fact is it or is it not; look at 
your figur es for a moment, Mr. Witness. 

A. The second five per cent is taken on the 33.182 
acres whi ch is exclu sive of the triangles on the Lin-
coln Avenue frontage. 
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The Court - N ovv I think counsel wants to know, 
have you deducted the five per cent from your prin-
cipal and then figured the second five per cent on 

· the remainder 1 
The Witness-The second five per cent was 

figured on the remainder, also 33.182 acres. 

Q. I didn't ask you about acres. Is it a fact that 
in the question where you took $41,477 as a five 
per cent reduction because of interference , reflected 
interference of the water front property 1 

A. Yes, sir. 
Q. And then you took another further five per 

cent that you again take, $41,477, and instead of 
having first deducted the $41,477, taken five per cent 
from the remainder; is that correct 1 

A. No, I have divided the triangle, taken ten per 
cent for these two items . I have divided it into two 
five per cents. 

Q. In othe ,r words, although you say that they 
are separable and you took a further five per cent, 
what you really did is take ten per cent of the tak-
ing from the gross sum 1 

A. No, my reason for doing it that way was 
this --

Q. I asked you what you did 1 
A. I have taken ten per cent. 

The Court - -From the gross sum 1 
The ·witness-From the value of the 33.182 acres. 
The Court - And that is from the gross sum 1 
The Witness - Yes, sir. 

Q. When you ref er to severance, Mr. Houston, 
in your computation, it is understood that that is 
the separation of one piece of land from the remain-
ing land; that is so, isn't it 1 

A. Yes, and no. 
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Q. Yes and no, mostly no? 
A. It is more than that. 
Q. Is it right 1 You say no; which is it 1 
A. It includes the actual severance; it includes 

the sales resistance that the remaining shape has; 
all these elements are included; or some of them 
are included in the severance. 

The Court-Ask him this, Colonel; did you 
include the absolute severance or did you 
consider that there was accessibility or 
means of ingress or egress permitted undei 
this superstructure from one part of the land 
to the other? 

The Witness - I considered that. 
Q. Then the only proper element to be taken into 

consideration under that stipulation of ingress and 
egress is the inter£ erence on September 20, 1930, 
and the approximate future to the portion indicated 
by this plan; is that right? 

A. No. 
Q. So you have taken into consideration, al-

though you say there is not any other piece of 
property with the facilities of this property, that 
the layout as indicated on Exhibit P-2 and adapted 
for the purpose for which it is adapted, you still 
consider sales resistance as an element in this case? 

A. You must consider sales resistance. 
Q. I didn't ask you must; do you? 
A. Yes, sir. 
Q. In other words, Mr. Houston, you have not 

figured this damage to the continued operation of 
this wonderfully laid out and advantageously 
situated plant, but you have considered the possi-
bility of its being sold and these elements make up 
. the sales resistance, is that right? 

A. Yes, and experience with the present develop-
ment, in vie'N .of that experience. · 

'I 
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Q. What percentage of sales resistance have you 
taken in to consideration? 

A. It is all included in my original percentage 
of severance. 

Q. I didn't ask you that, Mr. Houston, and you 
know it. What is the percentage of sales resist-
ance? 

A. That is impossible to put in percentage. 
Q. So it is impossible to tell what percentage ? 
A. Yes, sir. 
Q. Less than one-half of one per cent? 
A. Might be more, might be less. 
Q. Then, it is a fair inference that the waterfront 

property - I will ask you whether your opinion of 
the interference is based upon the character of all 
these things actually conducted there on the water 
front in connection with the water front or upon 
some hypothetical period that you have of your 
own? 

A. It is based on the testimony that I have heard 
in this case, the engineers and the fact that the 
waterfront is divided into two sections by reason 
of the pier jutting out into the river. I might say 
that my reason for dividing the percentage for 
interference in the part east of Jacobus Avenue, 
into five per cent, I will deduct that item if the 
pierhead, the dock around the building, out in the 
line, the pierhead line, if an allowance is made 
for that. 

Q. Mr. Houston, reducing that to dollars and 
cents, the most that you will make an allowance is 
of $41,477 if $169,000 is allowed in view of it? 

A. No, that is only one side . 
Q. That is the testimony in this case. 
A. That is only the east of Jacobus Avenue. 

The Court-The cost of extending the dock 
was $189,000. 

Mr. Vickers-I am wrong; it is $82,519. 
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The ,Witness - And $41,477 on the other. 
Mr. Vickers - That is not my memory. I 

am referring now to· the testimony of Mr. 
Ordeman. 

The Court - Mr. Makray gave an allow-
ance for interference with navigation of 
$184,000. 

Mr. Milton - The witness is now being in-
terrogated with respect to the damage on 
the east side of .Jacobus Avenue only. 

Mr. Vickers - If I was mistaken I will 
withdraw all these questions so as to make 
it clear. 

Q. The sum of $41,477 and the sum of $82,519 
being approximately $123,000 total, you will take 
off providing the sum of $169,000 is allowed in lieu 
thereof; is that righU 

A. No, I will take it off provided the dock is 
built out. 

The Court- ··well, take the cost thus far, 
$169,000. 

Q. That is it. 
A. It is my opinion of what I would allow off. 
Q. And now may I ask you whether in putting 

in this $123,000 you have taken into consideration 
and rely upon the testimony given in this case by 
Mr. Ordeman and the other witnesses, if there were 
other witnesses, that large vessels could not now 
be docked there, either advantageously or safely 
as the pier is sticking out there ,~ 

A. Not altogether. 
Q ... What other information have you got outside 

of thaU 
A. My own opinion and common sense , that a 

dock that is divided that normally was 1300 feet 
long and the pier is divided in the center by the 
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pier sticking out 45 feet, almost 50 feet out; that 
is a damage. 

Q. Common sense will tell you it is a damage. 
vVhat right have you to say it is $123,000 worth 1 

A. I am putting that as my opinion of what the 
damage would be in this case or more; I may be 
wrong, but that is the percentage I am putting for 
the damage. 

Q. So that although the engineer says he would 
put up a new dock coming out to the new line of 
the 30-foot channel for $179,000, you take your 
own common sense against that and you say the· 
damage done is $123,000. 

A. I am putting it llp there from what we call a 
real estate point of vie,v. 

Q. Not a mariner's point of view? 
A. Not an engineer's point of view. 
Q. And in that view, have you taken into con-

sideration the testimony given in this case that in 
the ten years last past there have been but two 
cargo ships, lumbeir· vessels, one on July 24, 1924, 
and one August 24, 1924, came in, and the next one 
on October 7th, 1927-I am wrong; I-withdraw the 
question. 

Q. Have you taken into considerati~n th'at on 
July 14, 1925, and on October 17, 1927, the testi-
mony in this case shows that those are the only 
C?,rgo ships up to the present time that have come 
there for the purpose of either loading or un-
loading? 

A. I heard that testimony, but it does not affect 
my opinion one bit. 

Q. Not a bit. And have you also heard the testi-
mony, I think by Mr. Betts, that with regard to the 
storage business done here on this ·westerly section, 
that it has been lighterage business, except for 
those two ships? 

A. I have heard testimony to that extent. 
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Q. That does not affect you at all f 
A. No . 
Q. Notwithstanding that, you say one hundred 

and twenty -three odd thousand dollars f 
A. Quite right. 
Q. And you never sold a piece of property that 

big that had been interfered with, did you f 
A. Not one that had been interfered with. 
Q. You never sold one that had a dock 1200 feet 

1 O in length, did you f 

20 

30 

A. No, not 1200 feet. 
Q. Well, more or less f 
A. A little less, five hundred feet. 
Q. And that is all north, what is left on the 

north end f 
A. Yes, sir. 
Q. And that is the limit of your sales experience f 
A. Very few have sold any more. 
Q. But I say that is the limit of your experience 

and you say that when this goes up it shuts off the 
light and air on another building f 

A. No. 
Q. You would not apply it in that case f 
A. I would apply it. It is not altogether applied 

in that case. 
Q. However, that refers to the shutting off of 

light and air f 
A. And interference with the elements and the 

aerial rights for the property. 
Q. The aerial rights, what are theyf . 
A. You have the right to go up in the air. 
Q. To go up in the air f 
A. Alongside of it. It is interfering with your 

light in your upper floors and interfering with the 
draft of your chimneys and interferes with - the 
disturbances, and the elements coming from the 
bridge. It is a common -knowledge and my own 
experience as a real estate man that it would be 
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very, very difficult to sell a piece of property right 
below one of these places, and you could sell a piece 
that was mvay from it. 

Q. So that again, feature of your damage, 1s a 
percentage which goes into another $123,0001 

A. Yes, sir. 
Q. And deals with a condition which might arise) 

not as· this property is operated according to this 
plan, but some other use made of the property in-
volving the erection of buildings or chimneys with 
which the superstructure might interfere. 

A. Not altogether; this plan is a flexible plan that 
can be altered, the building could be wanted along 
the highway and it does not necessarily mean that 
you have got to get th at exact plant. You have got 
to get it from the railroad siding or get it elevated 
and built up in there in the very place which would 
be affected by the structure. In other words, the 
interference with the full use and the full owner -
ship of the property. 

Q. Then,. Mr. H ouston, into this $123,000 addi-
tional, of which light and air and aerial rights go, 
you are not taking this property as it was used or 
usable on the 20th of September, 1930, are you, but 
you are building up possible other uses, involving 
smoke stacks and chimneys and buildings 1 

A. No, I am predica .ting it on what the owner is 
entitled to have the use of his building, for any 
purpose for which he might desire to put it, for 
which it would be suitable. 

Q. Why don't you answer the question. You are 
not considering the use to which this property was 
put at the time, but some other possible use which 
you say the owner is entitled to 1 

A. Yes, as an industrial property. 
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Re -clirect Examination-By Mr. Milton. 
Q. Mr. Houston, in the case of the Ford item, i11 . 

the property east of Jacobus Avenue, name ly, 
33.182 acres, have you taken your second five per 
cent off the reduced amount; how much difference 
in damage would it have made if you did ~ 

Mr. Vickers-That is a mere matter of 
calculation. 

Mr. Milton-About $2,000. 
The Court-Tell us what it does amount to. 
The -Witness-I could do it exactly. 
Q. $2,070, isn't it ~ 
A. l\Iaking a difference of about $2,000. 

(Witness excused.) 

HERMAN vV. 0RDEMAN, recalled. 

20 Dir ect E xamination-By Mr. Milton. 
Q. Yon w~re asked yesterday by Colonel Vickers 

to examine the propert y of the company after ad-
journment of court for the purpose of determining 
whether or not a certain svlitch was still on the 
ground, in existence; did you do so 0? 

A. I went there and I found the switch there, 
as I testified. 

Q. The one on the photograph 0? 
A. Ar rang em en ts were being made this morning 

:_; 0 to have the switch photographed. 

Cross-exa1nination-By Mr. Vickers. 
Q. vVhat did you do to find out~ 
A. I didn't do anything to find out. 
Q. Did you do anything down there so that you 

could find it~ 
A . Not me, nothing . 
Q. Did anybody else for you 0? 
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A. I don't know that. '\Vhen I got there this 
morning I found out that due to the fact that they 
are starting to develop Second street, which at the 
time that s·witch vrns put in vrns simply a paper 
street and had not been opened, that the switch in 
question, the points of the switch in question are 
in the street and a request had been made--

Mr. Vickers-I object to all this. 
The Witness-When I got there this morning 

dirt that had been put on the top of the track in 
Second Street had been removed and arrangements 
were being made to set this switch point further 
ahead. I didn't stop there last night. It was dark, 
it was too late, so I got over there this morning, 
early. 

Re-direct Examination-By Mr. Milton. 
Q. And what about the switch on the company's 

property~ 
A. The switch is there just as I testified. That 

was not covered, the only portion covered was right 
at Second Street and about five feet sonth of Second 
Street, where the Foundation Company had con-
structed a roadway during the course of construc-
tion, adjacent to the bridge pier. 

Q. The Foundation Company was the contractor 
for the State~ 

A. Was the contractor, yes, sir. 

Re -cross Exa1nination-By Mr. Vickers. 
Q. Mr. Ordeman, with respect to this section of 

your property, right here at Seco.nd Street, didn't 
you say yesterday that it w~s covered up with road-
way, dirt for the roadway being used~ 

A. I testified if I can.show you on the map, when 
I pointed on the map to it, that the roadway was 
constructed by the contractor across a corner of 
this street and came down on our property. The 
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other road went right out Second Street, about at 
our property line and then a portion of the track 
just south of Second Street and a little part of 
Second Street was covered when this roadway was 
constructed by the contractor. · 

Q. Well, Mr. Ordeman, have you been connected 
with this company since 1928, and you can't tell this 
court and jury whether that s,vitch was in opera -
tion at any time since you have been there~ 

A. That switch ha s always been in operation, 
thatparticular s,vitch and it may be operated right 
now at this time. 

Q. And is now in the condition in which it was 
when the jury went on the property; is that r ight~ 

A. Except that the dirt has been removed ,vhere 
this roadway was. 

Q. How much dirt~ 
A. The width of the little roadway. 
Q. How much~ 
A . I don't lrnovv offhand, but it is the width of an 

ordinary construction roadway, possibly hvelve 
feet. 

Q. How much dirt; I am not speaking about the 
width of the dirt, whether it was an inch or four 
inches or four feet. 

A. I don't think there was probably over a foot 
at the highest place; six inches would be nearer, I 
guess. 

Q. And has that been so since 1928 
A. No, sir; only since the contractor came in to 

build the bridge piers. 
Q. Practically a year before the 20th of Septem- _ 

ber,1930~ 
A. No, not quite that long. 
Q. Well tell us. 
A. Since about June or July, 1930. He didn't 

need that until he got right out, dug out the dirt 
from his caissons at the time. When he built these 
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caissons, well, I couldn't give you the exact date. 
Q. Can you tell us whether or not since the 

condemnation petition was filed in this case, that 
is to say, since the 20th of September, 1930, that 
switch has been connected or not, or Vi7lrnther it ,.vas 
disconnected before 1 

A . No, which particular switch do you want. 
There are five of them there. 

Q. Will you tell us which one 1 
A. I am talking about the s-witch to the Pennsyl-

vania lead, right here. 
Q. Well you lmO"w I am not talking about that 

and have never referred to it, Mr. Ordeman. 
A. No, sir; you did refer to it. 

Mr. Vickers-I have no morn questions to 
ask. 

Re-redirect Exani .ination-By Mr. Milton. 
Q. Will you look at the photographs which I 

hand you and see if any of them represent the 
condition that you examined this morning1 

A. No, sir; they are all too far to the south. 
Q. Is there any possibility, Mr. Witness, that 

this morning you looked at any other switch other 
than the one that Colonel Vickers indicated on 
the map1 

A. I looked for the switch on the map this morn-
ing, I looked for every one of them. 

Q. And are they all there, in existence, on the 
street 1 

A. Yes, they are. 
(Witness excused.) 

WILLIAM F. MooRE, called as a witnes-s for the 
property owners, being first duly sworn, 
testified as follows : 

10 

30 



158 William F. Moore-Direct 

Direct Examination-By Mr. Milton. 
Q. Mr. Moore, you are engaged in the real estate 

business? 
A. Yes, sir. 

Mr. Milton-Are his qualifications ad-
mitted? 

Mr. Vickers-Yes, sir. 
Q. As quickly as you can, give us the value that 

you placed upon the property in question before 
lO the taking. 

20 

30 

A. I found 41.799 acres east of Jacobus Avenue 
which I valued at $25,000 an acre or a total of 
$1,044,975. The land west of Jacobus Avenue, 
exclusive of a portion under water, 30.268, which I 
valued at $35,000 an acre, or a total of $1,059,380. 

Q. And the land under water? 
A. The land under water, I found 1.197 acres 

which I valued at $20,000 an acre or $23,940. 
Q. And what is the grand total? 
A. The grand total before taking is $2,128,295. 
Q. After the taking now, please. 
A. After the taking, if you want me to give the 

totals I will go into the details at this time. 
Q. Yes, give them as quickly as you can without 

elaborating upon them. 
A. The land west of Jacobus Avenue after the 

taking I valued at $761,607.50; and the land east of 
Jacobus Avenue $873,928.13. 

Q. By the way, before the taking and after the 
taking what is the difference, how much? 

A. $492,759.37. 
The Court-vVhat did he say was the total 

value after the taking? 
Mr. Milton-$1,635,535.63. 

The Witness-Yes, sir. 
Q. Will you break that value down after the 

taking1 
A. You mean explain how I arrive at the figures 1 
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Q. Yes. 
A. May proceed to the board 0? I localized the 

damage as did the last ·,Nitness by laying out a 
triangle here which I described as triangle C and 
also one here which I have designated as triangle 
D, and I found in triangle C that there is .516 acres, 
which at $35,000 an acre was ·worth $18,060. I have 
damaged that one-third on account -of its shape and 
size or $6,020 and I have a net result of $12,040. 

Q. Now, the next triangle. 
A. Triangle D consists of 1.586 acres v,rhich at 

$35,000 an acre is worth $45,510 and I have dam-
aged that twenty -five per cent or $11,377.50 and the 
net result was $34,132.50. 

Q. And the balance of 25.881 acres 1 
A. The balance of 25.881 acres at $35,000 is 

$905,835. 
Q. And from that you have deducted $190,000 

for severance and damage resulting from interf er -
ence with the use of water front? 

A. $190,400, ten peif cent for severance, ten per 
cent for interference and the net result of it is 
$761,607.50. 

Q. And the piece no .. w, the property east of 
Jacobus Avenue1 

A : And I have made a triangle here, next to 
triangle A, and one next triangle B. 

Q. A is north of the structure 1 
A. Yes, north or northwest. 
Q. And B is south or southeast 1 
A. Exactly. 
Q. In triangle A there are 1.365 acres 1 
A. Yes, sir. 
Q. And you placed a value of $33,125 on that 1 
A. Yes, and I have damaged that twenty-five per 

cent or $8,281.25. 
Q. That is a net of $24,843.75 W 
A. That is right. 
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Q. Now in triangle B, there are 3.09 acres 1 
A. Yes, sir. 
Q. And you placed a value on that of $77,250 °? 
A. Yes, sir. 
Q. And you valued it at seventy-five per cent of 

that1 
A. Damaged it twenty-five per cent. 
Q. I mean that, the damage being $19,312.50. 
A. Yes, sir. 
Q. Leaving a net of $59,937. 
A. $57,937.50. The balance of the acreage, 35.530 

at $25,000 an acre, the net result is $882,250. 
Q. That gives you a total after the taking of 

$971,031.25, from which you have deducted for 
interference, damage resulting from interference 
with water front, et cetera, $97,103.121 

A. Yes, sir. 
Q. Making it $873,928.131 
A. Correct. 

Cross Examination-By Mr. Vickers. 
Q. Mr. Moore, your acreage for the respective 

pq,rcels and also for the land under water are the 
same acreage figures as those used by Mr. Houston, 
isn't that so? 

A. Yes, sir. 
Q. And your base value for the respective three 

parcels before the taking are the same? 
A. Exactly. 
Q. To wit $35,000, $25,000 and $20,0001 
A. Well, that's not exactly right, because Mr. 

Houston has taken off some of the Lincoln High-
way front and has assessed it on a basi£ of a dollar 
and a half a front foot, which I have not done. 
I think the Lincoln Highway is a very important 
element in the value of this particular piece of 
property. 
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Q. For fixing a before taking value, is the acr e-
age that you have taken at $35,000 an acre and the 
acreage you have taken at $25,000 an acre and the 
acreage that you have taken at $20,000 an acre th e 
same acreage which Mr. Houston took ~ 

A. I don't understand so. I understand that his 
acreage is less because of the tak ing off of the 
Linco ln Highway front. 

Mr. Vickers-That is what I am driving at. 
The Court - Hasn't he already answered it 

twice~ He says in substance that he has 
taken the same acreage for the reason that 
he runs his acreage all the way down to the 
Lincoln Highway, whereas the other witness 
segregated it along that highway and app lied 
another unit value to · it. 

Mr. Vickers - And his figure for the 
greater acreage did not deduct the Linco ln 
Highway. I want to find out whether he 
made an error in his figures. Mr. Houston's 
total figures, if he used the same acreage at 
$25,000, $30,000 and $20;000 an acre for the 
land under water, $292,975. What I want t o 
find out is if he used it on the same basis 
as Mr. Houston, using the same acreage. 

The Witness - Well, I don't understand - I am 
not responsible for Mr. Houston's figures. My 
figures are correct. 

Mr. Milton-We have agreed that the cost 
of removal of the building in this ta king will 
be $910 and that the cost of relocating cer -
tain tracks that will have to be reloca ted 
af t er the State Highway leaves our prope r ty 
is $2,200. 

Mr. Vickers - And that is the cost est i-
mated by the company for relocating its 
tracks thus interfered with. That is right~ 

Mr. Milton - That is right. 
M-r. Milton - We rest. 

(Witness excused.) 
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Mr. Vickers-I would like to examine Mr. 
Betts. 

FRANK C. BETTS, recalled. 
Cross-examination - By Mr. Vickers. 

Q. Mr. Betts, with reference to this exhibit P-19, 
can you tell us whether the square foot storage 
space on the first floor in building 35 is the same as 
the second floor storage space in the same building? 

10 A. The square footage is. 

20 

30 

Q. The storage space; I want to find out. To 
make myself clear, on the first floor are tracks and 
on the second floor there are not tracks. 

A. That is right. 
The Court-With that difference, is the storage 

space the same? 
The vVitness-The storage space would be the 

same if the party leasing the place required the use 
of that as such. 

The Court - They cannot use the trackage that is 
occupied by tracks for storage ? 

The vVitness-N o, you cannot use it unless they 
desire to use it. 

Q. You mean to say that if the W estem Electric 
Company, for instance, having to operate from 
the northerly end of the storage place on the first 
floor desires that space with the track on it, they 
can have it? 

A. They lease the place and can do with it what-
ever they have in mind to do. We have no juris-
diction. 

The Court - You give them uninterrupted use of 
the tracks? 

The Witness-Because the tracks can be right 
there, can be reached from both ends of the build-
ing. 

The Court - Then it is an absolute lease? 
The Witness - An absolute lease. 
Q. That is all I recall. The figures given by Mr. 

Lee, 44,000 square feet, is the area of the first floor? 
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A. That is the approximate figure. If you wanf 
it exactly I think it is 42,150 feet. It is 85 by 531. 

Q. And does that take in the track area? 
A. That takes in the track area. 
Q. As a matter of fact, can you tell us, at any 

time since you have been there, was the track area 
used for storage purposes on the first floor of 
building 35? 

A. By who? 
Q. By anybody7 I don't care by whom. 
A. No, it has been, as far as my knowledge- -
Q. On that first floor, in the corner of exhibit 29, 

on that first floor the Western Electric occupied 
that storage space of 21,184 square feet? 

A. Yes, sir. 
Q. The Grinnell Company, 6823 feet; Jefferson 

Island Salt Company, 5176 square feet, making a 
total of 33,183 square feet of this building 35 out 
of twenty-two odd thousand square feet of the 
building, including tracks? 

A. Out of 42,000. 
Q. Forty-two thousand is what is meant. 
Q. And that in fact occupied all of the space in 

that building except that space used for the running 
of the cars, didn't iU 

A. No, there was space which was taken-there 
was space in that building on the first floor which 
is not occupied by the people mentioned by you. 

Q. Whether occupied or not, is it leased 7 
A. It is not leased. 
Q. In other words you say that this space occu-

pied by these tracks and wide enough for running 
cars, does not make up the difference between 33,183 
square feet and 42,0001 

A. I didn't say that. 
Q. Let us find out. I want to find out. 
A. May I explain it to you 1 The first floor is 

made up of 42,150 square feet, of which 21,184 
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square feet, which includes the tracks and the 
vVestern Electric Company space, 5176 square feet 
of Jefferson Island Salt and the Grinnell Company 
6823 square feet which is leased and does not in-
clude railroad tracks. The balance between that 
and 42,150 is idle space at the time this report was 
made. 

Q. So there is 21,184 square feet in that building 
leased by the Western Electric Company and that • 

1 O includes their right to the tracks. Doesn't it? 

20 

30 

The Court - He said so. 
Mr. Vickers--I want to make sure. 
The Court - He said it two or three times. 
Q. Is there any space reserved along there for 

handling of cargo through building 35 to building 6, 
in building 35? 

A. When you say reserved, do you refer to us 1 
Q. Open. 
A. Yes, there is. 
Q. And is that owned by the Western Electric 

Company? 
A. At that time the Western Electric had build-

ing 6 under the lease. 
Q. That space is leased ? 
A. That is a different building, yes, sir. 
Q. lt is a lease not taking any of the 21,000 

square feet? 
A. No. 
Q. So that excepting for another lease likewise 

held by the Wes tern Electric Company, the lease 
covering the 21,000 feet cut off that building num-
ber 5 completely from the dockage facilities in front 
of 35; isn't that right? 

A. No, the north end of the building would give 
access to building number 6. 

Q. The north end of 351 
A. The north end of 35. 
Q. Well, you have said that that was occupied by 

the Western Electric Company. 
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A. Outside of the building at the north end, there 
is a dock there which would give access to the build-
ing number 6, if so desired. 

The Court - How about building number 5; where 
do you get access there? 

The Witness - Number 35. 
Mr. Vickers-Six, seven, eight and nine. 
The Court-Six he said is rented by the -western 

Electric Company under another lease. 
The Witness - Yes, sir. 
The Court - Do they get access to 7? 
The 'Witness - Seven you could not get access 

from the corner. 
The Court - Can you from any side? Can you 

get any dockage facilities at all to number 7? 
The vVitness-N o, you would have to come 

through 35, or go all the way around the front of 
the building which would not be profitab le. 

The Court - You could use the tracks that are 
extended there to go around? 

The ,iVitness - Yes, sir. 
The Court - So that if you want to get into 7, 

8, 9--
The Witness-And 9, you would have to go to 

the ·sou th end of 35. 
The Court - You would have access to 7 and 8, 

you would have to use the tracks? 
The Witness-Would not have to do that; there 

is a door on 35 which you go straight into these 
buildings. 

The Court - Is there space rented by others, that 
is occupants of 7 and 8? 

The Witness - No, the door where number 7 
comes up 35 is rented to the ,iV estern Electric so 
as to place number 7 the same way as it is in six. 

The Court - So that you would have to go 
through the premises of the Wes tern Electr ic 
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Company to accommodate areas 7 and 8 directly 
west? 

The Witness-If there was other tenants in there, 
certainly; not at the present time, there is not any. 

The Court-There is not any tenant there, so it 
will be understood from this witness that the 
Western Electric have an absolute lease to what 
they have, and that they could not get through 
there. 

!O The Witness-No, that is leased property. 

Q. If a ship docked along any part of this wharf 
on which the :five buildings, 35, 6, 7, 8, and 9 front, 
except by the grace of the Western Electric Com-
pany, for Building number 6, and for Building 
number 7, and the Grinnell, the Jefferson Is land 
Salt Company, they could not unload? 

A. You are ref erring - you are wrong there. I 
have tried to explain about Building 6 and Building 

20 number 9 that they are accessible to the dock. Six 
being accessible ~t the north end of 35, outside the 
building, and the other, number 9, at the south end 
of number 35 on the outside of the building, there 
being a dock all along Building 35 in addition to 
the open space on both sides, both the north end 
and the south end. 

30 

Mr. Vickers - I don't think I make myself clear. 
Q. For the purpose of unloading into buildings 

6, 7, 8 and 9 from the river, through 35, can that be 
done excepting for the tenants' consent or by their 
grace; you can answer that yes or no. 

A. I can't answer it yes or no. 
The Court- Why can't you? 
The Witness - Well, Building number 9, leased to 

the Jefferson Island Salt; they have the privilege 
of going and having the facilities to get into number 
9- Building number 6 we have--
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The Court - Through 35? 
The Witness - Through 35. Building number 6, 

we have not got it for the simple reason that that is 
leased to the Wes tern Electric. 

The Court - You cannot get in by the grace of the 
company to number six? 

The Witness-Yes, on the outside. 
The Court-How about 7 and 8? 
The ·witness-Seven is the same way as 6. That 

is Wes tern Electric all the way through. 
The Court - How about number 8? 
The Witness-Building number 8 was can reach 

through our own space which is idle, the Grinnell 
Company not taking, not having leased entirely up 
to the edge of the water front. 

The Witness - Then it will be understood that the 
space is not leased in 35 renders 8 accessible? 

Q. The second page of exhibit 19 is the total 
square footage of 357,430 square feet, is that right~ 

A. That is right. 
Q. And outside of 35, 6, 7, 8, and 9, the buildings 

and the other buildings if any that are taken into 
square footage area--

A. Building number 43. 
Q. That is this one (indicating,)? 
A. Right; that is all, 6, 7, 8, 9, 35, first and second 

floor and Building number 43. 
Q. Making up that total area of 357,430 square 

feet? 
A. Yes, sir. 
Q. Can you tell us whether of that total area the 

Wes tern Electric Company under this diagram had 
249,940 square feet? 

A. I can tell you, just give me a minute. That is 
correct. 

Q. And the exhibit that you have before you, 
P-19, includes rentals for these business properties 
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used for automobile accessories, restaurant, and so 
forth, along the Lincoln Highway, that is to say 
buildings 10, 14, 15, 29, 17, 18, 34, lH 

A. Not all those you have mentioned; some of 
them. 

Q. Are they named in there and correspond with 
the numbers found here in some of these 1 

A. Yes, the buildings mentioned on the schedule 
with the rentals and the leases for that triangular 

10 spot, correspond to the numbers on the plan. 
Q. And is the last sheet of this exhibit open 

J:,pace1 
A. That last sheet, building leased or on rental. 
Q. There is not any way of identifying that 

unless it is so marked on this map 1 
A. No, there is no way unless it is all marked on 

the map. 
Q. Do you know the date of the acquisition of this 

tract of land east of Jacobus Avenue by the Lincoln 
20 Terminal Corporation 1 

30 

A. The date that they acquired it,. June 7, 1928. 
Q. And from whom 1 
A. A special master. 
Q. Was it a receiver's sale or was it acquired 

from a purchaser or from the receiver; do you 
know1 

The Court - Haven't you ascertained that1 
Mr. Vickers - I don't know. I have been 

trying to :find out. 
Mr. Milton - It was a judicial sale, a sale 

carried out I imagine by bondholders. 
Mr. Vickers - It was a sale under a federal 

equity receivership in which there was also 
a foreclosure on a first mortgage. The two 
causes were consolidated and a judgment 
of a Special Master was obtained, and before 
the sale there was a reorganization E1Cheme 
which took care of the bondholders, creditors 

. ' 
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pref erred and common stockholders and the 
bondholders' committee bid the property in 
and before · the deed was made a transfer 
from the bidders to the new corporation was 
made and the securities were all deposited in 
accordance with the plan presented. 

The Court - Then that would be more or 
less of a forced sale. 

Mr. Milton-We rest. 
Mr. Vickers-I now move to strike out the 

testimony of Mr. Ordeman about the cost or 
value of a new pier out to the United States 
Government pierhead line on the ground that 
there is no basis in law for such an improve -
ment to this property and nothing is in the 
case to indicate whether or not there would 
be an increased value of this property by 
reason of this improvement and thereby 
enriching the owner. 

(The court excused the jury. ) 
The Court-I don't get that last, where you 

say there j s no evidence of enhancing tlw 
property in value and thereby enriching the 
<;rwner. The testimony as the court remem -
bers it was to the effect that this property, 
if left in its present position, there will be 
certain inconveniences. 

The Court (after lengthy argument)-! 
will admit the evidence. I will permit it to 
stand and will deny your motion, but the 
court will certainly instruct the jury as to 
what use they can make of these figures. 

Mr. Vickers-May I have an exception ~ 
The Court-You may have your exception. 

I think that the ·whole thing would not harm 
it, but the court will certainly instruct the 
jury about these figures. 

( The jury returned to the court room and 
the trial proceeded.) 

30 
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CAPTAIN JOHN E. BRIGGS, called as a witness for the 
State Highway Commission, being first duly 
sworn, testified as follows : 

Direct Examination-By Mr. Vickers. 
Q. Captain Briggs, what is your occupation? 
A. I am port captain, marine captain, Lacka-

wanna Lighterage Division. 
Q. How long were you connected with the Marine 

Department of the Lackavrnnna Railroad? 
A. About 25 years. 
Q. And before that what did you do? 
A. I was master on vessels for different dock 

boats, docking steamers and transporting them on 
the Harbor of New York. 

Q. In the harbor, that is coastwise or confined 
to the harbor? 

A . I have been in the coast-wise, yes, sir. 
Q. And for how many years have you been a 

rrrariner? 
A . All my life. 
Q. And that is at least 40 years? 
A . Yes, sir. 
Q. And you are now, are you, actually engaged 

as a mariner 7 
A. Yes, sir. 
Q. In the Harbor of New York? 
A. Yes, sir. 
Q. Are you familiar with the Passaic River and 

navigation upon the Passaic River 7 
A. Yes, sir. 
Q. And on the Hackensack River? 
A. Yes, sir. 
Q. In the twenty -five years of your association 

in th e Marine Department of the Lackawanna Rai l-
road, did you navigate the Passaic and Hac kensack 
Rivers? 

A. Yes, sir. 



John E. Briggs-Direct 171 

Q. Are you familiar with the Lincoln Terminal · 
Company property on the Passaic River? 

A. Yes, sir. 
Q. Have yot1 made an examination of this river 

front property for the purpose of expressing your 
opinion as to what interference, if any, with the 
character of shipping carried on on the Passaic 
River is done to this property by reason of the pier 
that juts out and the string piece of the wharf? 

A . Yes, sir. 
Q. I show you a photograph which represents a 

part of the Passaic River, represents the storage 
buildings on the Passaic River, and shows the 
bridge pier in question; the wharf in question 
before the pier was built was somewhat over 1200 
feet in length, approximately 800 feet from the 
southerly end of the wharf this pier is located. 

The Court-Well, he knows where the pier 
is located. 

Q. The photograph I refer to is P-4. Would the 
kind of navigation carried on in the Passaic River 
at this vicinity up to and including the 20th day 
of September, 1930, in your .opinion, is the pier an 
interference which prevents the docking and un-
loading of cargo boats? 

A. No, sir. 
Q. Can you tell the court and jury whether a 

boat, a steamer which were docked along here could 
be wharfed, with her bow or stern out to or ex-
tending beyond the pier and still be properly un-
loaded? 

A. Yes, sir. 
Q. In your experience as a mariner and in han-

dling and docking steamers, is there a method 
emp loyed of overlapping one boat over the other 
whi le unloading? 

A. That is done wherever it is felt that the length 
of the two ships that lap, they lap them over, one 
laps outside the other. 

10 
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Q. Is that done in the Harbor of New Y orld 
A. Yes, I saw a case only yesterday. 
Q. Sea-going vessels? 
A. Yes, sir. 

The Court-Well, Captain, ,vill you please ex-
plain ,vhy this pier vrnuld not be an interference. 
For example, if they had a three or four hundred 
foot ship, or a ship three or four hundred feet in 
there being unloaded, they could, with the same 
winches, move the boat back and forth and turn 
the hatches? 

The vVitness-Cou ld, if it is necessary. 
The Court-But they could do that? 
The vVi tness-It could be done. 
The Court-How could they do that now if the 

pier is there? 
The vVitness - This vessel lays in here. Now, 

when you discharge a vessel --
The Court - Just go down and show the jury that. 
Mr. Vickers-The witness is now referring to the 

photograph. 
The Witness - This abutment comes on here ·. 

There is nothing to prevent a ship from lying in 
here and loading into here (indicating). 

Mr. Milton - Put that up on the board and then 
te ll the jury. 

The Witness - You see a ship could lie in here 
and load . off the cargo in here and this one over 
here. This abutment projects out, there, but it does 
not prevent the ship from working in here (indi-
cating ) . 

Juror Number Six-Suppose they WD,nted to 
unload the cargo at this end, with this abutment 
jutting out there? 

The Witness - We ll , there is a hundred -foot space 
between, between the ship and the abutment. 

Juror Number Six - They would have to put a 
gangway. 
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The ,i\Titness-They ·would probably ·work one 
hatch there, they wouldn't have any trouble. 

Q. ,i\There a ship is loading from cars, running 
parallel to the ship on a dock, or the ship unloading 
on to cars running on tracks parallel viTith the dock, 
·what is the custom; is the ship moved or are the 
cars moved~ 

A. The cars are moved. 

Gross -examination-By Mr. Milton. 
Q. Ho-w long have you been ashore~ 
A . I have been ashore about fourteen years. 
Q. And you have not worked on a vessel or tug 

in the last fourteen years~ 
A. Yes, I have. I have been on very frequently. 
Q. Your business, however, has kept you ashore _ 

for the past fourteen years~ 
A. Not entire ly . During that fourteen years I 

had charge of a lumber ship for two years, mariner, 
I discharged her, and loaded her. 

Q. v\There 
A. For the Lackawanna Railroad. 
Q. Where~ 
A. Hoboken, Jersey City. 
Q. What docks~ 
A. Pier eight, Jersey Central Railroad at Jersey 

City. 
Q. Did you berth the ship~ 
A. I did, yes, ·sir. 
Q. You did not find a condition that existed as 

shown on exhibit P-4, did you~ 
A. What is that, sir~ 
Q. You didn't find the condition at pier 8 that 

existed in this exhibit P-4, did you ~ 
A. No. 
Q. Did you or did you not~ 
A. In reference to the abutment do you mean~ 

:rn 
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Q. Yes. 
A. No. 
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Q. \iVhat b_eam did the ship have that you saw 
yesterday 1 

A. Had about fifty feet. 
Q. ·where vrns iU 
A. At Gowanus. 
Q. Where is Gowanus 1 
A. It is down between the Erie Station and 

Brooklyn Bay. It is along about 25th Street, 
Brooklyn. 

Q. Would you recommend working ships that 
overlap; that is, one of the ships overlapping, 
wouldn't that foul the channel 1 

A. I would not recommend what 1 
Q. Working ships overlapping, and discharging 

a ship. ·wouldn't that foul the channeU 
A. Well, the outside ship would not foul the 

channel unless it was a very narrow channel. 
20 Q. What channel are you talking about 1 

A. I am talking about in a slip. 

The Court-What about the Passaic River at this 
dock1 Could you overlap your ships without inter-
£ ering with the channel W 

The Witness-Yes, you could, sir. They overlap 
about 25 feet, 20 or 25 feet. 

Q. What length of ship, Captain, could you work 
:rn between the bridge pier and the property line of 

the company, overlapping; there is about 800 feet 
there. 

Mr. Vickers-Just a minute. The ship cannot 
overlap unless there is another ship· there. The 
witness is entitled to know what else is there. 

Q. Will you tell the court and jury whether or 
not it would be possible between the pier and the 
south end of the company's property to work at 
the same time two four hundred foot ships, over-
lapping~ 
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A. Nothing to prevent it. If you had the water 
for the ships, but if you haven't got the water, that 
is the only thing that you co~1ld not get the ships 
in there. 

Q. That would not foul the channel? 
A. No, sir. 
Q. How wide is it from the pierhead line to the 

east line of the channel? 
Mr. Vickers-That is objected to upon the 

ground that the pierhead line is not the 10 
wharf line in this case. 

Mr. Milton-I lrno•w it is not. I want to 
know whether this .witness knows what he is 
talking about. He says that the channel will 
not be fouled. 

The Court-I will permit the question. 
Q. ( Question read as follows:) '' How wide is 

it from the pierhead line to the east line of the 
channel?'' 

A. You mean where the pier is now or do you 20 
mean before? 

Q. I mean the pier head line. Don't you know 
what the pierhead line is? 

A. About 300 feet. 
Q. How far is it from the west li11e to the east 

line of the channel ? 
A. That is what I am talking about. 
Q. So you think from the line of the company's 

wharf to the east line of the channel is 300 feet ? 
A. About that, I think; I never measured it. 30 

Re-direct Exaniination-By Mr. VickeTS. 
Q. Captain, you are referring to the channel that 

you lrne·w in existence on the Passaic River; is that 
right, at that point 0? 

A. Yes, sir. 
Q. Counsel asked you how long you had been 

ashore. Is it or is it not a fact that you are not 



10 

30 

176 Joel L. Schlesinger-Direct 

ashore except when you are in the court room. You 
are now navigating a boat 1 

A. Yes, sir. 
Mr. Milton-I object to that. This witness 

said he -was ashore. 
Mr. Vickers-But he is actually on a boat. 

I took him off a boat to bring him here. 

( The court admonished the jury not 
to discuss the case among themselves· 
nor with anybody else until they re-
turned after recess.) 

(Recess until 2 p. m.) 
After recess, 2 P. M. 

JOEL L. ScHLESINGER, called as a witness for the 
State Highway Commission, being first duly 
sworn, testified as follows : 

Direct Examination-By Mr. Vickers: 
Q. You reside in Essex County1 
A. I do. 
Q. You are in the real estate business 1 
A. Iain. 
Q. And have been how long 1 
A. Continuously since 1914. 

The Court-Are the qualifications ad-
mitted 1 

Mr. Milton-Yes, sir. 
Q. Mr. Schlesinger, have you made an ap-

praisal of the property in question in this case for , 
the purpose of expressing your opinion as to the 
fair and reasonable market value of so much o·r 
this land as is taken and on the exhibit on the board 
indicated by the red line, or the red area traversing 
the exhibitf 

A. I am. 
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Q. Together with consequential damage to the 
remainder by reason of the taking? 

A. I have. 
Q. And in forming that opinion, what classifica -

tion did you put upon this property? 
A. Industrial prope1·ty ·with rail and water 

facilities similar to several other plots in the im-
mediate neighborhood I have sold recently. 

Q. Will you name those plots? 
A. I have got a sale of the Factory Associates; 

this sale is in N cwark on Lister Avenue. 
Q. Where in N mvar}:? 
A. In Newark on the Passaic River. The prop -

erty was sold August 26, 1929, by Factory Associ -
ates, a plot three and a quarter acres, having a 
frontage on the Passaic River, ·with a bulkhead 
pier built. The property owned riparian rights. 
It ,vas improved ·with a large machine shop, 
foundry, fabl'icabng plant. 'l1he property was sold 
,vith all the imprnvements for $165,000, and deduct -
ing the value of the improvement which 011 i he 
basis of the sale at the time were $110,000 leaving 
$55,000 for the value of the land; divided by three 
and a quarter, that gives $17,000 per acre. 

The Court-How can this witness segre -
gate the value of the buildings from the 
land? 

Mr. Vickers-On the same theory that Mr. 
Makray did. 

The Court-Mr. Makray did not deduct 
the value of the buildings. 

Mr. Vickers-He did with respect to the 
Ford sale. 

Mr. Milton--That was brought out on 
cross examination and ,vas not deve loped on 
direct. It formed no part of the basis of the 
witness' opinion as to value. He testified 
on re -direct that he had not used the sale~ 
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had not refened to it because of his knovd -
edge that he would not be permitted under 
the law to do it. 

The Court-There was no objection raised. 
Mr. :Milton-I could not tell what ·was 

going to happen. I must address myself to 
the question and I must vrnit until the answer 
is finished before I move to strike out. 

The Co1ut-The question was proper. 
l\Ir. Milton-I could not make any objec-

tion to that. N ovY it appears that this sale-

The Comt-Let me ask this question. Mr. 
Schlesinger, can you give from that sale your opin-
ion as to the value of the land per acre without a 
sogrega tion? 

The Witness--vV ell it would be pretty difficult to 
do that without placing some value on the improve-
ments. The property was purcha;;;ed to use those 
improvements and they are being used now. 

The Court-Are the improvements comparable 
with the improvements of the land in question? 

The Witness-They are a different type of im-
provements. They are comparable as to use. They 
are being used for industrial and warehouse 
purposes. 

The Court-If they are comparable as to ·use 1 

you may express your opinion as to the value. If 
they are not, you will have to venture into a com-
putation that will _include the value of buildings, 
whether a depreciated value or a replacement value 
or in what other criteria of determining . value. 

The Witness-That is what I have tried to do. 
The Court-That is what is not admissible, 

because just as soon as you do that then it is a 
question of whether or not you are qualified as to 
the value of the buildings. You are not a contractor. 
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The Witness-It is a real estate value. I have 
been buying and selling industrial property for 
some years. 

The Court-In aniving at your real estate ·rnluc 
you have assumed the task: of appraising buildings 
and improvements 1 

The ,iVitness-You are obliged to do that many 
times in advising a client. 

Q. Mr. Schlesinger, is there a recognized method 
in yom profession of estimating values of bujld-
ings, first according to thei1· classification and then 
according to their square foot area, cubic foot 
contents 1 

A. Usually industrial buildings--
Mr. Milton___:_Yes or no, please. 
The Witness-Yes. 
Q. Tell us what it is. 
A. In industrial buildings, it is usually the square 

foot basis allowing for other depreciation or ob-
solences, starting with different units for different . 
types of buildings, four, three and a half, three, 
two and a half, and so forth, depending upon the 
type and style of building. 

Q. And for how many years have you done that 
kind of analysis of properties, industrial proper-
ties similar or comparable to the Factory Asso-
ciates property1 

A. Continuously for the last ten years at least. 
Q. Knowing the sales price of property as given 

by you and knowing the property and the character 
of business carried on, are you or are you not able 
to determine the Jand value of the property as of 
the time of the sale 1 

A. I ·think I am. 
Q. And is the figure that you have given, .$17,-

000 per acre, that land value 1 
A. It is. 
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Q. Now, had that property at the .time of the 
sale, road or street facilities comparable in charac-
ter to the facilities of the Lincoln Terminal Com-
panyf 

A. The property had a right-of-way, a twenty-
foot right-of-way entrance from Lister Avenue. 
Lister Avenue is a paved street fifty feet in width 
containing all utility improvements, such as elec-
tricity, water, gas, telephone cables, all necessary 
improvements that go to make up a value. 

Q. And in your opinion as a real estate operator, 
is that property comparable in character as to its 
utilitarian purposes to the property in question in 
this casef 

A. I think it is. 
Mr. Milton-I move to strike out the wit-

ness' testimony with reference to the value 
or alleged value of land involved in this 
sale because it has been reached in a man-
ner prohibitive by law or contrary to law. 

The Court ( after argument )-The court 
has knowledge of the experience of the wit-
ness in the real estate field, and if the wit-
ness is able to make a comparison of the 
properties and give his opinion, why, the 
court will admit it, without making the de-
ductions, but as soon as he goes into deduc -
tions, then he is going to get into a realm 
that he is not qualified to testify about. 

Mr. Vickers-May I ask him this question f 
From your knowledge and experience of the Fac-
tory Associates property to which you have just 
referred and as of August, 1929, can you tell us 
what in your opinion was the value of that land, 
with the facilities, bulkhead, riparian grant, elec-
tric light, water, sewer, road facilities that it en-
joyed per acre~ 
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A. I think the answer would be the same, $17 ,-
000. 

Mr. Milton-The question was can you. 
Q. Answer that yes or no. 
A. Yes, sir. 
Q. vVhat is the value in your opinion 1 

Mr. Milton-That is objected to upon the 
ground, in the first place, that there is no 
proof in the case that the land has electric 
light, ·water and fire protection and the other 
elements that Colonel Vickers mentioned; 
secondly, on the ground that it has been 
proven already in the case that this land is 
encumbered by buildings which were on 
the property at the time the property was 
sold. The witness has already attributed to 
those buildings a value in his judgment and 
said that in order to arrive at the value of 
the land he must separate and divorce tho 
buildings from the laud and separately value 
that. 

The Court-He has also said that the uses 
of the building and the purpose for which it 
can be used are about the same as the other. 
It is true there is no testimony thus far about 
the other improvements. 

Mr. Vickers-I think the witness says so. 

The Court-Are the improvements on both lands 
similar or substantially similar 1 

The Witness-Yes, the City of Newark has the 
improvements right at the entrance to the property 
and there is high-pressure fire hydrants, there is 
sewer, water and gas; twelve-inch high-pressure 
water and ten-inch sewer. 

Q. And riparian grant and dock? 
A. At the waterfront, yes, sir. 
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Mr. Milton-Now, it seems to me, if the 
court please, that the question is improper. 
The witness is asked what is the value of 
the land involved in the Associates' sale. 
That is not the point, what the value of the 
land was is of no consequence. This witness 
is called upon to put a value, a market value 
placed by him as of September, 1930, upon 
land taken and the consequential damage 
suffered by the remainder predicated on his 
judgment and which necessarily in turn is 
based upon a sale. 

The Court-This is one of the elements 
upon which he based it. 

Mr. Milton-In part. 
Mr. Vickers-Isn't the jury entitled to 

know why this witness eventually puts a cer-
tain value on the land in question in this 
case 1 He says I must deduct a sale in Au-
gust, 1929, of land in my opinion--

The Court-Are the lands comparable 1 
The Witness-I said that originally, yes, sir. 
The Court-Can you take the lands as they are 

or as of the twentieth day of September, 1930, and 
say that they are comparable 1 

The ,Vitness - Yes. I have taken all these sales 
to form my general opinion as to the Lincoln Ter-

30 minal property. 
The Court-Why do you say the lands are com-

parable 1 
The Witness-It is the same type of land. It 

has got a bulkhead. It has got a dock. It has 
riparian rights. It is fully improved and has build-
ings and utility improvements. _ 

The Court-How about the comparability of the 
building1 
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The Witness-As I said before I don't think-
yes, they are of the same type, yes, sir. The build-
ings on the JTactory Associates' property, however, 
are of a foundry type, very high ceilings, monitor 
type roof, in good condition, and now being used. 

The Court-How do they compare with the other 
buildings~ 

The ,Vitness-Some possibly better. 
The Court-I will permit the question. 
Mr. Mil ton-Exception. May I cross 

examine upon the comparability of the prop-
erty~ 

The Court-Yes. 

Cross Examination-By Mr. Milton. 
Q. The property of which you now speak, was 

sold by Factory Associates to the Industrial Prod-
ucts Corporation in August, 1929, and is located 
over a mile away from the property of the Lincoh1 
Terminal Corporation. 

A. It is. 
Q. And beyond the second bridge on the Passaic 

River above the property of the Lincoln Termina] 
Corporation~ 

A. No, sir. 
Q. Is there a bridge intervening~ 
A. No, sir. 
Q. It is on the west bank~ 
A. Excuse me. I th1nk there is Public Service 

spur bridge in between. 
Q. On the west bank of the Passaic River°? 
A. Yes, sir. 
Q. And the property of the Lincoln Terminal 

Corporation is on the east bank of the Passaic 
Rived 

A. Yes, sir. 
Q. The property of which you speak is located 

in the City of Newark .~ 
A. Yes, sir. 
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Q. And the City of Newark is the largest city in 
the State of New Jersey1 

A. Yes, sir. 
Q. And the property of the Factory Associates 

is beyond the zone to which the channel of the Pas-
saic River is to be dredged by the government 
under the existing plan or program 1 

A. At the time they both had the 20-foot channel, 
September, 1930. 

1 \) Q. I am speaking about the program of dredging 
a 30-foot channel. 

Mr. Vickers-That is objected to because 
it takes something into account that was not 
in existence on the 20th day of September, 
1930. 

Mr. Milton - It was projected at that time 
according to the testimony in the case. 

Mr. Vickers-Projected but not carried 
into execution, and that is not a proper ele-

:2U ment of comparison as to the comparability 
of the properties. 

The Court - I shall permit it because it 
goes to weight rather than admissibility. 

The Witness - So I heard in the testimony in the 
case, yes, sir. 

Q. It is beyond that zone 1 
A. I haven't seen the map. 
Q. Erected on the property is a one-story brick 

~n building1 
A. A series of one.-story brick buildings. 
Q. How many buildings 1 
A. There is a fabricating shop, a machine shop, 

foundry. 
Q. Three one-story brick buildings 1 
A. They are all connected. 
Q. Was the foundry in existence at the time of 

the sale1 
A. Yes, sir. 
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Q. Had it not been destroyed partially by fire? 
A. That is not included; there was a fire provi-

sion to the sale. There was not a part of the 
buildings that ·were sold. That old part was on 
the front part, or rather north part of the prop-
erty. Those buildings were torn down. There 
was a fire there, yes, sir. 

Q. The sale then was a sale of a part of the 
tract? 

A. Yes, it was a tract owned by Factory Asso -
ciates. 

Q. Was there a foundry upon this tract which 
had been partially destroyed by fire prior to your 
sale~ 

A. The piece sold ,vas the whole property owned 
there by the Factory Associates. 

Q. You don't answer my question. --vv as there a 
foundry upon it whi~h was partially destroyed at 
the time of your sale? 

A. That was taken away before the sale; there 
was a fire. 

Q. There was a fire? 
A. Yes, there was a fire. 
Q. Was there any other foundry there? 
A. This building is part of the foundry. 
Q. Which building? 
A. The buildings we have sold. 
Q. Did you actually yourself sell this property 1 
A. Yes, sir. 
Q. You, yourself? 
A. Yes, sir. 
Q. Why, wasn't it the office of Louis Schlesinger, 

your fathed 
A. Both of us, the office and myself. 
Q. What did yon have to do personally with 

the sale? 
A. The purchaser of the industrial company, a 

subsidiary at the time of the Krupp Steel Com-
pany, ,ve showed the property to them. 

2 0 

30 



10 

20 

:rn 

186 Joel L. Schl esinger-Cross 

Q. vVill you please forget the Lindbergh "We." 
Mr. Vickers- H e is cro ss examining as to 

the comparability and not as to the ~act of 
whether the sale wa s made by the witness. 

Mr. Milton-I certainly have a right to 
prove the witness ' knowledge of the facts 
surrounding this property. 

The Court-He has not requested that per-
mission but the court will permit the exam-
ination. 

Q. Did you · yourself conduct the negotiations re -
sulting or leading up to this sale 1 

A. Yes, sir. 
Q. ,Vith whom 1 
A. Mr. Wallace Johnson. 
Q. Representing what organization 1 
A. The Industrial. 
Q. And with anyone else 1 
A. One of the salesmen . 
Q. Did you actually conduct negotiations 'l 
A. Yes, sir. 
Q. And closed the transaction 1 
A. I drew the contract closing up the sale. 
Q. Prior to that time or at that t ime did you 

participate in or did you effect any negotiatio ·us? 
A. Yes, sir. 
Q. With whom 1 
A. ·with Mr. Johnson and l\ifr. Gross rep1·esent-

ing the seller. 
Q. y\That Mr. Gross 1 
A. Michael R. Gross. 
Q. How old are the three buildings that yon 

have spoken of 1 
A. They are quite old. 
Q. Over thirty years, aren't they "? 
A. Yes, sir. 
Q. And there is only a dirt floor 1 
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A. In part there is brick and stone floor, in the 
south part where the track runs, the railroad sid-
mg. 

Q. ,iVasn't that brick and stone floor all broken 
up? 

A. It was not in the best of condition. 
Q. And as a matter of fact, weren't these build-

ings practically rebuilt after the sale? 
A. No, sir, they were repainted. 
Q. w· eren 't they reconditioned and rehabilitated 

rather extensively? 
A. No, they were not. They were repainted. 

That was the most job that was done. 

The Court-Did you say that this property was 
a mile away on the Passaic River and it is com-
parable? 

The Witness-Yes, and I think you can go far-
ther than a mile. 

The Coltrt-The court will permit the wit-
ness to testify; you may have an exception. 

Mr. Mil ton-Thank you. 
The _ Court-It goes to the weight of the 

evidence, it seems to the court, rather than 
to its admissibility. 

Mr. Vickers-The answer then is $17,000 
as before. 

Re -direct Exam ,ination--By Mr. Vickers. 
Q. Is that right, Mr. Witness? 
A. Yes, sir. 
Q. The next property? 
A. The property sold by the American Agricul-

tural Chemical Corporation on January 26, 1929, 
to Richard ]T. Greenwood, part on Lister Avenue 
facing Lockwood Street; two and three-quarter 
acres having a frontage on Lister Avenue, of ap-
proximately 780 feet; on the Passaic River 217 
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feet, running from the river to the street about 
780 feet. The total area was two ·and three-quarter 
acres. That had a substantial concrete building on 
it which was one of the main reasons why Mr. 
Greenwood purchased the property. 

Mr. Milton-I move that that be stricken 
out. 

Mr. Vickers-I consent to it. 

Q. Go ahead, give us the figure. 
A. The purchase price was $65,000. 
Q. And is that in your opinion comparable m 

character~ 
A. Yes, had the same kind of improvements as 

the other property I have just ref erred to. 
Q. And fire, electricity, sewe1·, water? 
A. All the utility improvements, rail and water. 
Q. The next property~ 
Th e Court - You have not given the value per 

acre. 
Mr . Milton - If I might interrupt, I want 

to reserve the fight, so I won't be too late 
to move to strike all of this witness' testi-
mony out when he finishes. He gives a value 
as to the land and the upland that I want 
to move to strike that out upon the ground 
that his testimony and his values are based 
upon an illegal and invalid and improper · 
consideration and factor. 

The Court - All right; proceed. 
The "\Vitness-Where we sold that same prop-

erty on April 4, 1930, to the M. A. T. Corporation, 
a year and four months later for $60,000; that is, 
the two and three-quarter acres just referred to. 
Another sale on Lister A venue for the American 
Agricultural Chemical Company. 

Q. Is that the same company that sold number 
two~ 
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A. The M. A. T. and the Greenwood are the same 
plot. Another sale in Lister Avenue, American 
Agricultural Chemical Company to Peerless Oil 
Company. This property did not front on the river 
but it did have the rigM, the Peerless Oil Company 
did have the right to tie up its boats at the Ameri-
can Agricultural Chemical Company's dock 1 

Mr. Milton-How cal'1 the witness testify 
to thaU 

The Witness-I negotiated the sale. 
Mr. Milton-Does that right arise by virtue of 

some writing1 
The Witness-Yes, sir. 

Mr. Milton-I move to strike it out. 
The Court-That will be stricken. 

Q. Go ahead, Mr. Witness. 
A. 'What part is stricken 1 
The Court-The part you testified about the 

tying up. I know that, I might have a copy of 
the contract. 

Q. Go ahead. 
A. One and a half acres with a brick building 

with a concrete floor containing ten thousand square 
feet, 1.54 acres sold for $33,000. That was Feb-
ruary 24, 1930. Then I have a sale of the Ameri-
can Agricultural Chemical Company to Swan Finch 
Oil Company, February 2, 1930, two and a half 
acres, fronting on the Passaic River, had a one-
story building containing eight thousand square 
feet, brick, concrete floor. The total purchase price 
was $60,000. 

Q. By the way, let me ask you; just eliminate 
the sale on February 24, 1930, and as well as this 
sale of February 2, 1930; was that industrial prop-
erty, used industrially 1 

A. Yes, sir. 
Q. Comparable in character m your opinion 1 
A. Yes, sir. 
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Q. ,1/ith the property in question 1 
A. Yes, both in the heavy industrial zone. That 

is all I have of waterfront properties that I have 
negotiated the sales of. 

Q. Mr. Schlesinger, you have been here during 
the taking of testimony in this case and have heard 
the properties referred to by the other witnesses 
here, is that right~ 

A. Yes, sir. 
Q. You are familiar with the properties you have 

heard testified to? 
A. Some of them. 
Q. Taking your experience as a real estate oper-

ator and your knowledge of the property in ques-
tion, what in your opinion is the fair and reasonable 
market value of the land taken and the conse-
quential damage to the remainder by reason of the 
taking as of the 20th day of September, 1930? 

A. $174,221. 

The Court-Can you give me the value before 
the taking? 

The Witness-I was . going to do that next. The 
entire value before the taking of the two plots lying 
east of Jacobus Avenue, $1,225,130. 

The Court-And after the taking? 
The ,Vitness-After value, $1,050,909; the dif-

ference being $174,221. 
The Court-That includes all the damage by rea~ 

son of the taking and the consequential damage? 
The Witness-Yes, sir. 

Mr. Vickers-Take the witness. 
Mr. Milton-I move to strike all of the wit-

ness' testimony, including the values placed 
by him upon the land of the upland, both as 
to the land taken and as to the consequential 
damage, and as to the value of tp.e land be-
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fore and after taking, upon the ground I pre-
viously stated, that his valuation and his es-
timation of the consequential damage is 
based upon illegal factors and bases; that 
the property sales used by him as a basis 
for his valuation are sales of property not 
comparable and in each instance the wit-
ness attempted to form a judgment of what 
the value of the land sold was, so as to com-
pare it with the value of the land under con-
sideration here, and he must have deducted, 
and would be required to deduct from the 
total sales price some value to be attributed 
by him arbitrari~y to this construction upon 
the land in each case. 

The Court--vVell, it is not within the pro,· -
ince of the court to say whether land is com-
parable or not. If the witness says that he is 
a real estate expert and gets on the sta nd 
and testifies to some features that are com-
parable or some foundation that is laid, tha t 
it is comparable, the court may exercise its 
discretion and permit the testimony; par -
ticularly in this case; the witness has testi -
fied as to what he terms comparable prop -
erty, that is the situation on the river, the 
riparian rights, the improvement in some 
degree comparable, and there has been some 
testimony as to their description and the 
kind of buildings that they are and under 
that testimony that was the foundation upon 
which the witness based his opinion. There 
is some testimony given by this witness upon 
which he alleges that he based his opinion 
that might not be admissible; so that the iJo-
sition stands that you are asking to stri ke 
out testimony that is admissible together 
with that that is not. Furthermore, this 
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witness said that he took into consideration 
the testimony of your witnesses, the basis 
that they used in arriving at his value, some 
of it at least. So that if the omnibus offer is 
sustained, then the motion will affect both 
the good and the bad, and the court is in-
clined under the circumstances to deny your 
motion. If you desire to segregate your 
motion first as to the one that is admissible 
and the one part that is not, I will rule upon 
it for you. 

Mr. Milton-No, I think I will let it stand 
as I made it. Your Honor will allow me 
an exception? 

The Court-Yes. 

Re -cross Examination-By Mr. Milton. 
Q. Mr. Witness, am I correct in understanding 

that you have in part formulated your judgment as 
20 to the value of the property taken upon hearing 

testimony offered by witnesses for. the Lincoln Ter -
minal Corporation? 

A. I heard the Judge say - I don't remember 
having said that. I am trying to get that myself. 

(Testimony read as follows: "Mr. Schlesinger, 
you have been here dur·ing the taking of testimony 
in this case and have heard the properties referred 
to by the other witnesses here; is that right? A. 

ao Yes, sir. 
Q. Y orr are familiar with the properties you 

have heard testified to 1 
A. Some of them. 
Q. Taking your experience as a real estate op-

erator and your knowledge of the property in ques-
tion, what in your opinion is the fair and reason -
able market value of the land taken and the conse-
quential damage to the remainder by reason of the 
taking as of the 20th day of September, 1930? A. 
$174,221. '') 
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Mr. Milton-Am I to understand that your 
Honor holds that a vvitness may sit in the 
comt room and hear some other person 
sworn and give an opinion as to the value of 
property under consideration and then use 
that opinion as a basis, either in whole or 
in part for his own judgment as to the value 
of the land~ 

The Court-Maybe not entirely but he can 
use it in forming an opinion. He can con-
sider it as knowledge as the court reads the 
BrokaviT case in 150 Atlantic. Now, answer 
the question. 

Q. ( Question repeated as follows: "Mr. ,Vitness, 
am I correct in understanding that you have in part 
formulated your judgment as to the value of the 
property taken upon hearing testimony offered by 
witnesses for the Lincoln Terminal Corporation~'' ) 

The Court-Now answer the question. 
The Witness-No. 

Q. You say you were in court here during this 
tria l 1 

A. Not all of it. 
Q. What time of the day did you arrive for the 

first time in this court r.oom 
A. Ten minutes to two. 
Q. So that you heard none of the testimony that 

went on from ten o'clock until one~ 
A. No, sir. 
Q. What time did you arrive yesterday for the 

first time~ 
A. I think about eleven thirty. 
Q. vVhat time did you leave yesterday~ 
A. When the court adjourned. 
A. At one o'clock and at four. 
Q. Did you return after the noon recess~ 
A. I was here the rest of the court day. 
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Q. And you have been floating back and forth be-
tween this court and some other condemnation 
hearing over in Newark f 

A. Just this morning. 
Mr. Vickers-I object to the floating part. 
Mr. Milton-Perhaps I did not use the 

proper term. 
Q. You have been trying to represent some 

clients over in Newark and at the same time keep-
lO ing in touch with this case 1 

20 

30 

A. Yes, sir. 
Q. And that has required your absence from this 

court room part of the time f 
A. This morning. 
Q. You were here yesterday all the time f 
A. No. 
Q. Were you here Tuesday afternoon all the 

time f 
A. Yes, sir. 
Q. ·what time did you get here f 
A. Tuesday I think I came back at two o'clock 

after having had lunch with Mr. Rier. 
Q. Did you stay here all the balance of the day f 
A. Yes, sir. 

The Court-What real estate expert did you hear 
testifyf 

The Witness-I only heard Mr. Makray. 

Q. You heard only Mr. lVIakrayf 
A. Yes, sir. 
Q. So you heard neither Mr. Houston nor Mr. 

Mooref 
A. No, sir. 
Q. The property whose sales you have testified 

to are all on the west bank of the Passaic River f 
A. Yes, sir. 
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Q. The sale of the Ame1·ican Agricultural Chemi -
cal Company to Greenwood, you say that did not 
involve any riparian rights? 

A. It had a freeholders' license. 
Q. Do you know what a freeholders' license is; 

y~s or no? 
A. I think I do. 
Q. How much waterfront on the Passaic River 

is there to the property of the Lincoln Termina l 
Company, do you know? 

A. I want to tell you exactly. 
Q. vVell, approximately. 
A. 1434.13 feet. 
Q. How much waterfront was there to the prop-

erty that was sold by the American Agricultural 
Chemical Company to Greenwood, 217 feet? 

A. Yes, sir. 
Q. And you represent to this jury that this prop-

erty having a frontage of 217 feet on the Passaic 
River is comparnble with a piece of land with a 
frontage of over 1400 feet? 

A. I think it is for the proportionate number of 
acres included in the plot. 

Q. What is the frontage of the land sold by the 
American Agricultural Chemical Compa ny to Peer -
less Oil; none? 

A. Had a right to tie up boats at all times at the 
American Agricultural dock. 

Q. (Previous question read as follows: "What is 
the frontage of the land sold by the American 
Agricultural Chemical Company to Peerless Oil; 
none?'') 

A. Had a right of way to the waterfront, the 
use of the waterfront. 

Mr. Milton-vVill the court please instruct 
the witness with respect to the question? 

( Question again read as follows: ''What is the 
frontage of the land sold by _the American Agri-
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cultu ral Chemical Company to Peerless Oil; 
none?") 

A. They do not own any fee on the river. 
Q. So that this jury won't get the impression that 

you and I are sparring for words, did any of the 
land sold by the Chemical Company to the Peerless 
Oil front on the rived 

A. No, sir. 
Q. And you want the jury to understand that re-

garding that land as comparable with a piece of 
property having a frontage of 1400 feet on the Pas-
saic Rive1·, you want them to so regard it? 

A. I said they had a right to tie up boats at all 
times and had a right to have a pipe line from the 
dock to their property. 

Mr. Milton-I move that that be stricken 
out. 

The ,Vitness-I have got to say that. 
The Court-The answer will be stricken. 

( Question read as follows: '' And you want the 
jury to understand that regarding that land as com-
parable with a piece of property having a frontage 
of 1400 feet on the Passaic River, you want them 
to so regard it 6! '') 

A. In some respects, yes, sir. 
Q. And the frontage on the Passaic River, the 

two and a half acres sold to the Swan Finch Oil 
Company, that had about 115 feet? 

A. Might be. I have the blueprint with me but 
I haven't got it noted now. 

Q. Mr. Houston says 115 feet. Do you think it 
is about that? 

A . It might be. It runs quite deep, two and a 
half acres. 

Q. And is that another riparian grant? 
A. F'reeholders' license. 
Q. Freeholders' license? 
A. With a bulkhead built. 
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Q. And you think that two and a half acres with 
a frontage of 115 feet with a freeholders' license 
is comparable, to be compared to use and other 
basis for establishing a value to land a mile away 
from it on the other side of the Passaic River? 

A. My understanding of a freeholders' grant - -
Q. Do you or do you not? · 
A. It is my ui1derstanding, a freeholders' grant 

-the answer is yes, sir. 
Q. -well, the Industrial Allies Co~1pany which is 

the one you first mentioned, I think that was by 
Factory Associates, wasn't it? 

A. Yes, sir. 
Q. That property is one hundred feet back from 

Lister Street. 
A. I said it originally had a right-of -way from 

Lister Avenue. 
Q. Can you answer a question? 
A. Yes, sir. 
Q. And it has access to Lister Street by a 20-foot 

right -of-way? 
A. Yes, sir. 
Q. And in order to get a valuation of $17,000 

an acre you put what price per square foot on the 
building? 

A. Two and a half dollars. 
Mr. Vickers-Your Honor will recall that 

at the instance of my friend that I 'Withdrmv 
that question. But if counsel wants to open 
it--

Mr. Milton-I don't want to open it up, but 
my recollection is that after some colloquy 
between the court and counsel the 'Witnes:::; 
was again asked th~ qu_estion by Mr. Vicken, 
as to the value he got of $17,000 an acre. 

Mr. Vickers-That is correct. 
Q. How did you get that value of $17,000 an acre? 
A. By my opinion of the value of the buildings 

at the time they were sold. 

10 
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Q. And the value of the land is $110,0001 
A. Yes, sir. 
Q. That would result in a net of $2.50 a square 

foot, not a net of that, but about two dollars and 
seventy-five cents a square foot, wouldn't it be, al-
most exactly two seventy -five, isn't that what it 
would be1 

A. That is 44,000 feet. 
Q. I had it 40,000; at 44,000 feet you say two and 

1 O a half dollars 1 
A. Yes, sir. 

20 

Q. And this building is over 30 years old? 
A. Yes, sir. 
Q. It is a one-story brick building 1 
A. Yes, sir. . 
Q. And as you testified before it is a partly dirt 

and a partly brick and stone floor, partly broken 
up? 

A. Not in good condition. 

The Court - Is that the first property you testi-
fied to 1 

The Witness - Yes, sir. 

Q. Of the American Agricultural Chemical Com-
pany sale, all of those sales are above the bridge 
from the company's property, the second bridge 1 

A. Yes, sir. 
3o Q. Is that right? 

A. Yes, sir. 
Q. And the other the first? 
A. The first bridge. 
Q. The first bridge above the company's prop-

erty? 
A. Yes, sir. 
Q. Over a mile away from the company's prop-

erty1 
A. Yes, sir. 
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Q. On the west bank of the Passaic River? 
A. Yes, sir. 
Q. And some of them have only a freeholders' 

license ? 
A. All of the American Agricultural have a free-

holders' license. 
Q. And none of the American Agricultural sales 

had a riparian grant? 
A. No, sir. 
Q. None of them front upon a highway which 

can be compare .cl to the Lincoln Highway? 
A. No, sir. 
Q. You have not taken into account any sales 

in Hudson County? 
A. No, sir. 
Q. How long does it take to get by truck from 

this property, these properties, to New York? 
Mr. Vickers-Doesn't that depend on what 

the truck itself does? 
Mr. Milton-An automobile truck in av-

erage condition. 

The Court-The approximate time. 
The vVitness-The approximate minimum would 

be five minutes longer. 
Q. Five minutes longer than going from the Lin, 

coln Terminal? 
A. Yes, sir. 

Re-re-direct Examination-By Mr. Vickers. 
Q. When you speak of a freeholders' license, is 

it an exercised right in your opinion? 
Mr. Milton-Just a minute. 
The Court-Objection will be sustained. 
Mr. Vickers-I withdraw it. 

Q. The properties in question that have been re-
f erred to as having, as you say, a freeholders' li-
cense, were there in effect bulkheads commercially 
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used in connection with the navigation of the Pas-
saic Rived 

A. Yes, daily users. 
The Court - On cross examination the wit-

ness has said that he has not relied on the 
testimony used by the other witnesses. He 
has reversed the pos ition he first assumed of 
computing the va lu e of the buildings and 
deducted that from the gross value of the 
land and buildings and that is in regard to 
the first property and in regard to the 
others . He has testified to matters which to 
the court's mind does not bring it within a 
comparab le situation. Of course if there is 
no objection to it, it will stand, but I am 
pointing that out to counsel. 

Mr. Milton - I press the motion. 
Mr. Vickers-May I say this, in this case 

I am fo llowing the ruling of your Honor 
against my objection yesterday in the Mak-
ray case, in which your Honor ruled against 
me and permitted Mr. Makray to compare 
property which has no docks at all, which 
were not filled, on the theory that you cannot 
get two · properties identically comparable. 

The Court - That is true, but here is a wit-
ness who has destroyed by his method what-
ever comparability there was. 

Mr. Milton -- In the interest of saving time 
I am willing to withdraw my motion and 
let the testimony stand. 

(Witness excused.) 

FREDERICK DuNHAM, called as a witness for the 
State Highway Commission, being first duly 
sworn, testified as follows : 
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Direct Examination-By Mr. Vickers. 
Mr. Vickers-Are the qualifications of Mr. 

Dunham admitted? 
Mr. Milton-Yes. 
Mr. Vickers-And that the witness for a 

period of years was harbor-master of the 
City of Jersey City? 

Mr. Milton-No, harbor engineer. 
The vVitness-Harbor engineer. 

Mr. Vickers-Is that so? 
Mr. Milton-Yes, sir. 

Q. Mr. Dunham, have you, as of the 20th day of 
September, 1930, made an appraisal of the property 
in question in this case for the purpose of express-
ing your opinion as to the fair and reasonable mar-
ket value . of so much of this land included ·within 
the area shown on Exhibit P-2 in the red line and 
the consequential damage to the remainder of the 
land by reason of the taking? 

A. I have. 
Q. Will you tell the court and jury what your 

opinion is as to the value of the entire property be-
fore the taking? 

A. I have separated it into east and west of 
Jacobus Avenue. 

Q. East; give us that. 
A. The parcel east of Jacobus Avenue, eliminat-

ing the one hundred-foot strip along the Lincoln 
Highway, value before of 39.45 acres, $591,750. 
Value after $542,080. 

Q. And the result? 
A. The value of the land taken and damage to 

the remainder, $49,670. 
Q. And now, give us the westerly tract. 
A. The westerly tract, running between Jacobus 

Avenue and the Passaic River, eliminating the one 
hundred-foot strip along the Lincoln Highway, 
28;22 acres, $705,500. Value of land after the tak-
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ing $597,000. Value of land taken and damage to 
the remainder $108,500. 

Q. And the grand total is what? 
A. $158,170. 

The Court-Is that your tot al damage, every-
thing? 

The ·witness-Total damage, everything. 
The Court-Haven't you figurnd out the value 

of all the property, including the strip . that you 
have reserved from the computation you have men-
tioned? 

A. Including the strip? 
The Court-The value before. 
The Witness-No, I have not. I have left out 

the one hundred foot-strip in both instances. In 
other words, put it in and taken out the same value; 
I have eliminated it. 

The Court-So your item of damage, your total, 
is $158,170? 

The ·\Vitness-Yes, sir. 

Q. In your opinion is the one hundred foot-strip 
over on the west side or on the east side of Jacobus 
Avenue affected in the least by the taking and the 
building of the highway in question? 

A. It is not. 
Q. Mr. Dunham, you are an engineer by profes-

30 sion, are you not? 
A. Iam. 
Q. And have been for how many years? 
A . About forty years. 
Q. Have you, since this trial began, and have 

you previous thereto, examined the premi ses with 
a view to determi:q.ing the actual physical condi-
tion of these tracks and switches on the ground? 

A. I have. 
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Q. Have you today examined the track or switch 
area along Jacobus Avenue toward the north and 
adjacent to or lying under the highway right -of-
way1 

A . I have. 
Q. Prior to today, when did you last exami ne 

that property1 
A. About a week ago. 
Q. And prior to that, have you examined it this 

year1 
A. Yes, sir. 
Q. Earlied 
A. Earlier in the year. 
Q. In the winted 
A. Yes, sir. 
Q. Today, do you find the condition of the 

switches the same as it was a week ago and ear lier 
in the year1 

A. It is not the same. 
Q. Describe what changes have taken place be-

tween the condition existing a week ago and a year 
ago and the condition as it is today. 

A. '\Vell, the switch tracks coming off Jacob us 
Avenue and crossing Second Street, has been un-
covered and cleared from dirt and put in usable 
use. That has been done very recently. 

Q. vVhen you examined the property earlier in 
the year, can you tell what the condition, the situa-
tion was as to these leads and switches running 
from the beginning of the property of the company 
at the corner of Second Street and Jacob us Ave-
nue1 

A. Well, a great many of the tracks in there 
have been cleared of weeds and refuse. 

Q. At the particular point, can you say whether 
there was this condition earlier in the year when 
you examined it1 

A. That I could not tell, because some of the 
track was covered; it was not visible. 
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Cross Examination-By Mr. Milton. 
Q. You made no examination, I assume, before 

the contractor went into possession in May, 1930 
A. Yes, I was down there. I have been there 

various times during the last two years. 
The Court-vVasn 't the petition filed Sep-

tember, 1930 
Mr. Milton-Yes. 
The Court-How could they go in to pos-

session~ 
Mr. Milton-They do under the Act. 
The Court-Before the filing of the f::>eti-

tion 
Mr. Milton-Yes, at any time. 

Q. You made no examination of these particular 
tracks before the contractor went into possession 
as far back as May, 1930 

A . Oh, yes, sir. 
Q. ,What was their condition then~ 
A. The tracks to the east of Jacobus Avenue 

were disused. 
Q. I am referring to the lead track from Jacobus 

Avenue crossing Second Street. 
A. Crossing Second Street. 
Q. Yes. 
A. I could not say whether it was connected or 

not. It was covered. 
Q. When you went down there about a year ago, 

30 were the conditions generally as they appear on the 
exl~ibits which I hand you, Exhibits 10, 11, 12, 13, 
14, 15, 16, 17, and 18~ 

A. I went there, I can't tell you the exact time, 
when the contractor was on the ground. I went 
there several times before the contractor was on 
the ground at all. 

The Court-Is there any question, Mr. Dunham, 
that the photographs show the condition that was 
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substantially the same as you saw when you were 
there, before the contractor went into possession 1 

Mr. Milton - No, after the contractor got 
there. 

The ,Vitness - I don't want to contradict photo-
. graphs. 

Q. About a year ago, when you were there, were 
the conditions in the plant, in the yard, generally 
as represented by these photographs~you heard 
Mr. Schlesinger testify 1 

A. Yes, sir. 
Q. And did you know of the same sales on the 

west bank of the Passaic River that he told us 
about1 .. 

A. I know of them but I paid no attention to 
them. 

Mr . Milton-I move that that be stricken 
out. 

Mr. Vickers-I consent to it. 
Mr. Milton-That is the latter part of the 

answer that he paid no attention to them. 
The Court - Yes. 

Q. You do lnmw of them? 
A. Yes, sir. 
Q. Wi ll you be good enough to give me the value 

per acre that you place upon the property of the 
company east of Jacobus Avenue1 

JO 

20 

A . $15,000 an acre. 30 
Q. And west of Jacobus Avenue1 
A. $25,000 an acre. 
Q. You paid no attention to the sale by Factory 

Ass ociates to the Industrial Allies Company? 
Mr. Vickers - That is the very thing that 

counsel asked to be stricken out. 
The Court-Now he is asking again. 

·Q. You paid no attention to that, I think you 
said. 

A. None whatever. 
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Q. So thus far the inference you draw from that 
statement, a sale of land on the west bank of the 
Passaic River over a mile away from the property 
of the Lincoln Terminal Corporation, or about a 
mile away from the Lincoln Highway, sold in 1929 
for $17,000 an acre, you put only $15,000 an acre 
on the land east of Jacobus Avenue; is that righU 

A. It is no~ comparable. 
Q. It is not comparable? 
A. Not the $17,000 and $15,000 is not. 
Q. You _ mean the land is not comparable? 
A. The land is not comparable, the $17,000 an 

acre that you mentioned, and the fifteen. 
Q. I asked if the land was comparable? 
A. One is waterfront and one is not. 
Q. It is a fact that you put $15,000 an acre on 

the land of this company east of Jacobus Avenue; 
that ·is right ? 

A. Right. 
Q. And it is a fact that Mr. Schlesinger put a · 

value of $17,000 an acre u1:)011 the land sold to the 
Industrial Allies Company; you heard him, didn't 
you? 

A. Between Doremus Avenue and the Passaic 
River. 

M1:. Milton - I don't care where it is. He did it. 

30 Q. Mr. Dunham, in the vast area between the 
Hackensack River on the west, the Passaic River 

. on the east, the lines of the Pennsylvania Avenue 
on the north, and the Lincoln Highway on the 
south, there are about 500 acres? 

A. I should judge about that. 
Q. That land in the past few years passed into 

the ownership of comparatively few persons or cor-
porations; that is right? 

A. You mean by that ninety p'er cent of it has 
been sold; I will agree with you. 



Frederick Dunham-Cross 207 

Q. ,V ell, it is a fact, is it not, that the Pennsyl-
vania Railroad Company subsidiary, the Manor 
Real Estate and Trust Company! 

Mr. Vickers-I object to the injection of 
the Pennsylvania Railroad subsidiary. The 
question is nu-warranted by any evidence in 
this case. 

The Court- ,Vait until we see what hap -
pens. He is asking if conveyances were not 
made by these parties ! 

Mr. Vickers-That is what he is asking, a 
Pennsylvania Railroad subsidiary. 

Mr. M1lton-I have called it a subsidiary. 
I will change that . 

. Q . . It ·is a fact, is it not, that the Manor Real Es-
tate and Trust Company own this area approxi-
mately 134 acres! 

A. Adjoining their right-of -way, yes, the north-
erly part of the area, north of Pennsylvania Ave .. 
nue. 

Q. And that the Public Service Corporation owns 
135 acres in that area! 

A. No, they don't own that much. 
Q. How much do you think they own! 
A. The first purchase was 112.96 acres running 

from the Hackensack River back. 
Q. I just want the acreage. 
A. And then they bought another small piece of 

about nine acres; about 122 acres. 
Q. Didn't they buy there 92 from the Factory 

Sites 1 
A. Right. 
Q. And 17 from Joseph Day, 17 from the Ford 

Real Estate Company and then from John Tracy, 
receiver, 108, making 135 all told ! 

A. I know what they bought. I surveyed it for 
them. 
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Q. Now, will you please-you expect to be here 
tomorrow? 

A. If you need me. 
Q. I surely ·will. I am going to ask you to esti-

mate for me the amount of -acreage owned by the 
Public Service. 

A. I don't want to quarrel with you; if you say 
that is it, I will accept it. 

Q. The Lincoln Terminal Corporation has taken 
out of its area about 73 acres. 

A . About that . 
Q. The town of Kearney has taken 10 acres? 
A. Ten and a half. 
Q. The United Railroad and Canal Company has 

taken 14 acres plus? 
A. For a right -of -way. 
Q. I don't care what it is for. The Valentine 

Company have 15 acres plus? 
A. About that. 
A. The Riverside Steel Casing occupy slightly 

over two acres? 
A. Yes, sir? 
Q. Therefore, it is a fact, is it not, that out of 

this 500 acres there, almost 385 have passed into 
the hands of persons o:t corporations that I men-
tioned; that is so, isn't it? 

A. I should say so. 
Q. How many acres does the Hoboken Land and 

:30 Improvement Company own in this area? 
The Court - Tell him; maybe he will agree. 

Q. Fifty-four acres? 
A. Fifty -fou r and a fraction. 
Q. So that there are left the difference between 

54 and 115, in small ownerships in this big area in 
here; is that so? 

A. Well, there are two or three plots in there 
owned by the Newark Factory Sites. 

Q. In addition to the one I mentioned? 
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A. No, they are owners practically all of the land 
that is left outside of the Hoboken Land and Im-
provement Company. 

Q. And on the other side of the Lincoln High-
way, behveen the Hackensack River on the east and 
the Passaic River on the west, the Lincoln High-
,vay on the north and the bay on the south, do you 
know ho,"r many acres there are approximately~ 

A. I can't tell you off hand. 
Q. Three hundred and fifty about~ 
A. I ·will accept your figure. Whatever you say, 

I am not going to contradict you vvithout the exact 
figures in front of me. 

Q. Would you say there would be about 334: 
A. I accept your figures. 
Q. You know of the dealings of the Wes tern 

Electric Company in there~ 
A. Yes, sir. I surveyed that. 
Q. I will change that from 334. It is 360. Do yon 

know what they have; about 144 acres, approxi -
mately, isn't it~ 

A. About that. 
Q. The Federal Shipbuilding Company own 

about 164 acres, the Boston Excelsior Company 
have 26 and a half, south of the Newark and N evir 
York Railroad Company. 

Q. So that out of the 360 acres which lie behveen 
the Hackensack River on the east, the Pasaic River 
on the \Vest, the Lincoln Highway on the north and 
Newark Bay on the south, 334 are in the hands of 
three corporations 1 

A. Three corporations 1 
Q. Yes. 
A. I could not check that here. I would have to 

have time to do that. 
Q. You can check that tonight. What is the 

trend in the value of that land in that area, or what 
has it been, the trend in value, in the area between 
the Pennsylvania Railroad on the north, Newark 

10 
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Bay on the south, the Passaic River on the west 
and Hackensack River on the east, in the past ten 
yearsf 

Mr. Vickers - That is objected to on the 
ground that the ten year period is too remote 
and that it is the trend on the 20th of 
September, but to ask as to the trend in ten 
years seems to go too far back. 

The Court-What is it you object to, the 
whole question f 

Mr. Vickers-The whole question. 
Q. Then seven years from 1930. 
A . There is not any pronounced trend. 

The Court-Objection overruled. 
Mr. Vickers-I withdraw it then. 

Q. So that you ·want the jury to believe that 
despit e the acquisition on the south side of 334 
acres out of 360 by three holders and the acquisition 
of over 430 acres out of 500 north of the higlrway, 
the land values have not increased in the seven 
years prior to 1930 f 

Mr. Vickers-That is objected to upon the 
ground that there is nothing that appears 
in the evidence in this case that the acquisi-
tions ·were during that period of time, and 
have any effect or influence on the trend. 

The Court - The question is objecttonable 
for another reason, that the witness has not 
said that-. He wants to check over every-
thing. 

Mr. Milton - I ·withdraw the question. 
Q. Is it your conviction, Mr. Witness, that in the 

area north of the Lincoln Highway and between the 
h:vo rivers there was not an increase in land values 
betwen 1923 and 1930 f 

A. In some spots, yes, and other spots, no. 
Q. Which spot was there not an increase, which 

section 7 
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A. Right in this particu lar section. There were 
sales made somewhat higher, some lower than the 
previous sales. 

Q. Right in this very section? 
A . Right in this very section; yes, sir. 

The Court- Why can't we have th ose 
sales? Have they been mentioned? 

Mr. Milton-They have been mentioned; 
they were mentioned by Mr. Makray. 

The Court-The court will ask for thos L~ 1 O 
sales now. 

The vVitness-The sale mentioned, one sale that 
I have here is a sale in 1917 and rn l.81 amJ a resale 
in 1925, the same property. 

Mr. Milton--1 object to that. 

The Court-Yon may testify to the sale in 1925. 
A. The sale of Niles -Bement -Pond, to the Ches -

ter Security Company, of 34¼ acres on the Hacken -
sack River, Hackensack Avenue and Centra l Ave -
nue, sold for $362,500, or at the rate of $6,630 an 
acre. 

~rhe Court-vVhat has been the history of thi8 
particular property, outside of that forced sale has 
there been any sales ,vi thin the last ten years? 

The Witness-Yes, them have been sales, most 
of the sa les during the war period and were sold 
at forced high 11rices. There has been some resales 
that have brought that price and some that have 
not. The Nil.es-Bemcmt -Poud Company was a war 
sale in 1917 and 1918. They held the property until 
1925, then let it go at a loss. 

Mr. Milton-I ask that that be sfricke1 1 
out. 

The Court--It svill be · stricken. 
Mr. Mjlton-This witness knmvs better. 
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The Court-I am speaking about the property in 
question, the Terminal property. 

The \iVitness-The Tei·minal property in ques-
tion~ 

Mr. J\filton-I want the court to please 
-warn the witness not to give judicial sales. 
He ·will do it if he has half a chance. 

nfr. Vicken;--The witness is not attempt ---
ing to do anything of the kind. 

The vVitness-Sales in 1923, 1924, and 1925; 
there ,vere sales then, if you want them. 

The Court-Anything but a sale that is in the 
nature of a judicial or forc ed sale, a free sale, that 
is a willing buyer and a willing seller. 

The \ i\Titness-..As far as a free sale, the Niles-
Bement-Pond. 

The Court-vVern there any other sales~ 
The vVitness-Thern ·has been a number of sales 

through there, prnbably ninety pm· cent of the area 
bchvecn Pennsylvania Railroad and the Lincoln 
High-way vrns sold between 1912 and 1924 or '25. 

Mr. Milton-Object was made by counsel to my 
going back so far. 

The Witness-I am trying to find a sale from 
the Newark Factory Sites to the Manor Real Estate 
Company. I am afraid that is too far back. 

Q. I didn't mention any sale. 
A. You have mentioned that sale. 
Q. Let ns get the recon:l straight. • The Court-In the seven years, have you any 

sa les that are of the property of the Lincoln Termi -
nal, or the Lincoln Terminal property itself~ 

Mr. Vickers-In that area, the 400-acre area, or 
in other atea, 500-acre area. 

rrlie ·witne ·ss-J uly 9, 1922, that land that they 
sold right out. Do you want to admit thaU 

The Court-Proceed with your examina-
+-_,1011. 
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Q. How long is it since the Holla nd Tunnel was 
opened1 

A. I don't remember the exact date . 
Q. Approximately1 
A. About three years now, I think. 
Q. How long since is it that the road which con-

nects the Lincoln H igh ,vay ·with the Ho lland Tun-
nel, I don't r emember the right numb er of it, runs 
at r ight angles to the Lincoln Hig hwa y west of the 
H ud son Count y Par k entrance; how long has that 
been there1 

A . About tvrn years. 
Q. And tho se two means of connection hav e 

shor tened th e traveling tim e by automob ile to New 
Yor k City1 

A. Yes, sir. 
Q. Quite considerab ly1 
A . We ll, it elim in ates the ferry, which saves time. 

. Q. Is it your opinion as a rea l estate expert 
that the establishment of these two means of con-
nection vwuld favorably 01· unfavorably affect the 
value of land in the locat ion of this company's 
land1 

A. I don't think it has had any effect on it. 
Q. None at all ; so that in your opinio1i. land 

located on the Lincoln Highvrny in this section here 
·would not be benefitted by a means of connectio n 
,vhich would enab le a manufacturer to dump his 
goods in New York Cit y in less time tha n before '? 

Mr. Vickers-The witness has not said 
that the property in this case is not affected. 
Coun sel novv puts that in the witness' mouth. 

The Court-Objection sustained . 

Q. Is it your opinion that land located on the 
Lincoln H ighway in the vicinity of the property in 
question 'i;liroulc1 not be affected by the opening of 
connections, th e connec ting roads to the Ho lland 
Tunnel and to New Yor k City1 

10 



214 Frederick Dunhani-Re-direct 

A. On the contrary, I think property has been 
hurt by congested traffic. 

(Recess to 10 A. M., October 16, 1931.) 

· OCTOBER 16, 1931, 10 A. M. 

lO FREDERICK DUNHAM resumes the stand. 

80 

Mr. Milton-I have no further cross--
examination of Mr. Dunham. 

Re -direct Examination-By Mr. Vickers. 
Q. Mr. Dunham, you were interrogated concern-

ing this area particularly indicated on the picture: 
here and further described on cross-examination 
by the boundaries of the Passaic River, the Bay> 
the Hackensack River, the Lincoln Highway on the 
north and the other area lying north of the Lincoln 
Highway and between the highway and the Penn-
sylvania Railroad, and acreage was given to you. 
Does that area include the property which is known 
here as the Ford property directly across the way 
from the Lincoln Terminal 7 

A. Yes, sir. 
Q. And have you made any inquiry from the 

owner to inform yourself as to the sale of that 
property in 1930, if that ·was the time when it was 
sold 7 

A. 1929. 
Q. And from whom did you make your inquiry7 
A. Mr. Holmes, the general manager of the 

vVestern Electric Company. 
Q. The Western Electric Company, the pur~ 

chaserf 
A. Yes, sir. 
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Q. Do you know whether Mr. Holmes had the 
purchase of this property in charge~ 
· A. Yes, sir, he did. 

Q. From Mr . Holmes did you learn at what price 
per acre the land in question was bought~ 

A. I did. 
Q. At what price~ 

Mr. Milton-That is objected to. 
The Court-How is that admissible J 
The Court ( after argument )-T will sus-

ta in the objection and allow you an excep-
tion. 

Mr. Vickers- Exception. 

The Court (to the ·witness) - Mr. Witness, the 
iilformation that you received --vrns from a manager, 
you say, of this concern °? 

The ""\Vitness-Vice-president and general man --
ager in charge of the plant. 

The Court--vYas there a contract in writing on 
the purc hase of this property~ 

The vVitness- - Yes, sir. 
The Court-And they are ascertainable or pro-

curab le, are they~ 
The Witness- y\ T ell, I cannot produce them . 
The Court-Is the information that you obtained 

from the contract~ 
The Witness - No, from the genera l manager 

without showing me the contract. 
The Court - And the information is about mat-

ters that preceded the making of the contract, that 
is the signing of it~ 

The Witness - Yes, sir. 
The Court-I will sustain the objection. 
Mr. Vickers ---Then may I pray an excep 

tion 
The Court-Understand you will not be 

foreclosed from producing the final result 
of the negotiations. 
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Q. Mr. Dunham, in the area which has been de-
scribed to you on cross-examination, have you sales 
of comparable land vi!hich you have taken into con-
sideration for the forming of your opinion and the 
making of a basic price on these two parcels of 
land respective lyW 

Mr. Milton-Th at is objected to upon the 
ground first that no party is mentioned and 
the ,vitness would be permitted to go back 
to some day which would be remote. 

The Court-And the next ground W 
Mr. Milton-Second ly upon the ground 

that it is not proper re -direct. 
The Court - It is not, but the court will 

permit it provided coun sel will bring it with-
in a reasonab le length of time. 

Mr. Vickers-Certainly I will · bring it 
down. 

The Court-A ll right, proceed. Your ansvver 
20 is yes. 

The Witness-Yes, sir. 

Q. Over what period of time have you considered 
sa les of land comparable in character to formulate 
your opinion! 

A. Sales of the last ten years . 
Q. Give us the sa les. 

Mr. Milton -Th at is objected to. Counsel 
himself objected to my going into that. 

The Court - He put it in a certain year 
limit. What can the court pass on; the 
court cannot pass on it until he gives the date 
of the sa le and then you may move to strike 
it out. 

Mr. Milton-Will you first give the date of the 
saleW 

The Witness-The sale of the Niles-Bement -Pond 
Company. 
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Mr. Milton-That is the one you men-
tioned yesterday. I move that it be stricken 
out on the ground that it has been asked and 
answered. 

The Court-The reference was made to 
that yesterday and the court ruled upon its 
admissibility. You testified about that sale 
yesterday. 

Mr. Vickers-On cross examination. 
The Witness-On cross examination; I don't 

recall giving any exact figures. 
The Court-Well, if it is admitted on cross 

examination it ought to be on re -direct. 
Mr. Milton-I have no objection to it. 

The Court-Proceed. 
The Witness-You just want the American 

Copper Company to Tm;vn of Kearney and the 
Niles-Bement -Pond. 

Q. How many acres? 
A . Fifty -four and a half, 54.1. 

The Court-How near that property in question f 
The Witness-Directly across Central Avenue 

from the property in question. 
The Court-You have given the date? 
The Witness-The date is February 6, 1925. 
The Court-And what price? 

10 
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The Witness-The price was $362,500 or at the 30 
rate of $6,700 per acre, which included the lancl 
lying from Central Avenue to the Hackensack 
River. 

The Court-Was that land sold afterwards? 
The Witness-That was the last sale; it ·was sold 

previous to that, but this is the last sale. North 
American Copper Company to the town of Kearney, 
on June 3, 1924. 
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Mr. Milton-Isn't that a condemnation? 
The Witness- -There was a proceeding. It was 

a regular condemnation. The condemnors vrnre the 
Town of Kearney and I was hired by the Assess-
ment Commissioners to the Town of Kearney. 

Mr. Mil ton- I tried the case myself in this 
very room. 

Mr. Vickers-If you say it does not come 
·within these cases I consent that it be 

) u excluded. 
Mr. Milton-I say it does not. 

Mr. Vickers-Leave it out. 
The Witness-Newark Factory Sites to Valen-

tine Decembe1· 22, 1924, land on Jacobus Avenue 
extending to the Passaic River a short distance 
north of the Lincoln Terminal, consideration $100,-
000, 8.93 acres, price per acre $11,200. Indian 
Refinery to Valentine, March 26, 1924, land situated 
on Jacobus Avenue extending to the Passaic River 
a short distance north of the Lincohi Terminal, 
consideration $95,000, the price paid; there were 
bui ldings on that and the price paid included the 
bui ldings. 

Q. How much area? 
A . 6.54 acres, consideration including buildings; 

that was $14,530 an acre. Then the sale from-
this may be objected to, John J. Treacy, Receiver. 

Mr. Milton-It is objected to. 
The °"Titness-rrhis sale was mentioned on cross 

examination. 
Mr. Milton-I did not. 
The Court-Does it appear m this case 

that this was not a free sale? 
Mr. Vickers-Not in this case. Your 

Honor means the property in question in this 
case, that was a quasi judicial sale. 

The Court-The receiver is considered not 
as a free sale 1 
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Mr. Milton-Not any doubt about that. 
Mr. Vickers-If counsel brought it up he 

can't object to it. 
Mr. Milton-I certainly did not bring it up. 

The Witness-The next sale of property in the 
same category that was from the Receiver to the 
West Side Realty Company, adjoining property. 

Mr. J\filton-That is objected to upon the 
same ground. 

Q. And then these two properties to the Tovrn 
of Kearney, property in that area that has bee~, 
referred to by ]\fr. Milton, this acreage of approxi -
mately 500 acres north of the Lincoln Terminal, 
three hundred and fifty odd acres; that is in that 
area1 

A. Yes, sir. 
Q. And these a1·e all in there? 
A. Yes, sir. 
Q. And are there any others? 
A. Well, J ose:)h C. Day to Wes tern Electric 

Company, January '.27, 1923, property located on 
Central Avenue and the Nevvark and Nff\V York · 
R~ilroad, extends from Central Avenue to the 
Passaic River. 

Q. Is that directly south of the Lincoln High·way? 
A. Directly south of the Lincoln Highway. That 

is the property that was afterwards - that is now 
occupied by the Western Electric Plant. 

Q. Is it directly across the street from the south-
east end of this pi~operty included in this case? 

A. No, this is the site of the original Ford plant; 
it is south of the Lincoln Highway. 

Q. Is it directly south going do·wn Centra l 
A venue here 1 

A. Yes, and it is also directly across the river 
from the sale mentioned by Mr. Makray, in Newark. 

Q. Let us have the details. 
Mr. Milton-May I interrupt counse l; this land 

is not filled. 

10 
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The Witness-Yes sir. 
Mr. Milton-At the time of the sale 0? 
The Witness-At the time of the sale it was only 

partly filled. 
Mr. Milton-Very little of it ·was filled. 
The Witness-Not very much. 
Mr. Milton-It has no frontage upon the river 0? 
The Witness-Oh, yes, sir. 
Mr. Milton-It has no grant, rather? 
The Witne ss-It had a partial grant and after-

,vards the grant was extended; added to. 
l\fr. Milton-At the time of the sale it did have a 

grant ? 
The Witness-Yes, sir. 
Mr. Milton-A grant? 
The Witness-Yes, a grant was aftenvards ex-

tended by the Western Electric people. It con-
tains 54--

Mr. Milton-I submit that this sale is not 
comparable, it is unfilled land and it has no 
highway frontage. 

The Court-Does it compa1·e ·with the land 
in this case ? 

Mr. Vickers-Partly; it has the identica l 
situation as the back land. I think the per -
centage given ,vas 80 per cent filled, the land 
that lies east of J acobi.,1s Avenue and has no 
water front and has not been used--

The Court-What is this land situation? 
The Witness - The land in question is the land 

novl occupied by the Western Electric Plant, just 
north of the Newark and New York Rai lroad and 
the Passaic River. 

The Court - And is partially filled? 
The vVitness - And it was partly filled at the 

time. 
The Court-And the land in question is partly 

filled 1 
The Witness-You see--
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The Court-The Lincoln Terminal. 
The Witness-Back land is partly filled; the 

front land is fully filled. 
The Court-And are the lands comparable1 
The Witness-Yes, they are comparable. 

The Court-I will permit the question. 
Mr. Milton-Exception. 

The Court-Proceed. 
The Witness-Yes, I say that this land was 

partly so; it was previously occupied by a ship-
building company in the building of wooden ships 
for the war. 

Q. It had been an industrial site in actual use 1 
A. Yes, it ··was used for the building of wooden 

ships, I think by the Foundation Company during 
the war. 

Q. And when ,vas this sale that you refer to 1 
A. This sale was January 22, 1923, the considera-

tion was $425,000 and the acreage was 54.92 acres 
or at the rate of $8,000 an acre, including the exten-
sion of the grant which took in about four acres of 
land under water. 

Q. And about what elate, the same yead 
A. Yes, the same year, in March 1923, March 16, 

1923, the pierhead line was extended out to as to 
meet the abutment of the bridge and including the 
cost of getting that grant, "'Yhich was $16,292.40, 
the acreage of this ,vas then increased up to 58.994 
acres and the average price per acre would be 
$7,480. 

Mr. Mil ton- When was the extension made 1 
The "\iVitness- March 16, 1923. The State Board 

of Navigation to the vVestern Electric Company, 
and the consideration was $16,292.40 for the exten-
sion. That added 4.074 acres. 

Then June 29, 1922. 
Mr. Milton-That is objected to upon the 

ground of remoteness. 

30 
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Mr. Vickers- It is within ten years from 
the date of the taking. 

lVIr. Milton-Counsel himself objected to 
the ten -year period. 

The Court-The test as the court under-
stands the law must be within a reasonable 
time to make it comparable, and also the 
property must be physically comparable. 
Aren't those the tests? 

lVIr. Vickers - Yes. And still if no prop, 
erty has been sold within 15 years, wouldn't 
the last sale be a proper guide for a real 
estate expert? 

The Court-I suppose it is within the dis, 
cretion of the court. The court can exercise 
its discretion. 

lVIr. Vickers - I will withdraw that to save 
time. 

Q. Take a sale, if you have one, that is within 
seven years from the 20th day of September, 1930. 

A. I have one July 8th, July 23d, and September 
17th, 1923, involving one piece of property sold to 
the Public Service Electric Company. 

Q. Is that the property that has been referred 
to by any of the witnesses for the owner? 

A. Yes, sir. 
Q. Tell us about it. 
A. That piece of property I can best show it on 

the map, if you will permit rne. 
Q. What is it on this rnap? 
A. Just a map that I compiled. It has no figures 

on it. It has no price or anything of that sort. 
It is just a picture to show the location of the 
property. 

Q. And it has dates? 
A. It has the date of the sak It has no acreage 

prices or anything on it. 
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Q. And with i-espect to the property that you 
have just mentioned, does it shmv on this map its 
relative location to the Lincoln Terminal property 
in this case 1 

A. It does. 
Mr. Milton-I object to the use of these 

two sales until I have a chance to examine 
the witness as to their comparability. 

Examination-By Mr. Milton. 
Q. The sale on July 18th, 1923, from the Newark 

Factory Sites to · the Public Service, a sale of un-
filled land, wasn't it, nmning west from block 
seve n to the east side of Jacobus Avenue1 

A. Yes, sir. 
Q. And had no riparian grant 1 
A. It had a leas e convertible into a grant and 

the Public Service converted the lease. I have 
taken that into consideration in the price paid. 

Q. You say it had no g!'ant 1 
A. I say it had a leas e. 

Mr. Vickers-Isn't the rule that an expert 
is not compelled to answer yes or no, that he 
is entitled to make an explanation 1 

The Court-He will have a chance to explain. 
Your answer is what1 

The vVitness-What was that question 1 
The Court- vV as it a grant 1 
The Witness-It was a lease convertible into a 

grant. 

Q. It vvas unfilled meadowland 1 
A. Very largely. 
Q. Not wholly1 
A. Not entirely. 
Q. It had a small irregular front on the Hacken-

sack Riverf 
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A. It had a frontage on the Hackensack River, 
much larger--

Mr. Milton-Perhaps we are talking about 
different pieces. 

Mr. Vickers-Quite likely. 
Q. How much street frontage did it have 1 
A. It had much more street frontage than the 

Lincoln Terminal has. 
Q. How much1 
A. I will have to scale it for you. 
Q. Was it on paper streets, or actual streets 1 
A. Actual streets; had a frontage on Hackensack 

Avenue and had a frontage on Jacobus Avenue, and 
then had a frontage on Fourth Street. It had 
frontage on the Hackensack River and had frontage 
on the Passaic River. 

Q. Are you talking about the sale by the Newark 
Factory Sites 1 

A. I am talking not only about Newark Factory 
Sites but Joseph C. Day. I am combining the whole 
tract as now owned by the Public Service Electric 
Company. 

Mr. Milton-I happen to have a license to 
practice law and have a right to have an 
answer to my question. I asked about a 
particular sale of a particular piece of prop-
perty and I ask the court to instruct the 
witness to answer. 

Mr. Vickers - I object to the statement . I 
was about to offer the map in evidence when 
counsel asked to cross examine the witness 
on the comparability of the sale. 

The Witness-At the beginning I said July 18th, 
July 23rd and September 17, 1923. 

Q. At this time I was examining you specificaJly 
and exclusively about the sale made on July 18, 
1923. 

A. Very good; what is it you want to know 
about it. 
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Q. Do you understand that now? 
A. I do. 
Q. And that tract is unfilled meadowland? 
A. Yes, sfr. 
Q. Did it have a grant, a riparian grant? 
A. It was inland. That particular tract did not 

border on the river. 
Q. It had no frontage on the river? 
A. No. 
Q. And what sales were made in 1927; ·what 

dates did you mention? 
A. July 23rd. 

Mr. Milton-I submit if this testimony is 
to include a sale of unfilled meadowland, 
inland, vvithout any frontage on the river, 
that it is not comparable. 

The Court-Well, let us see; the land of 
the Lincoln Terminal, that was acquired 
through two sources, wasn't it, and some was 
inland and some was not? 

Mr. Vickers-Yes. 
The Court-I will permit it. 
Mr. Milton-Exception. 
Mr. Vickers-I offer the map in evidence 

showing the tract of land to which the 
witness has referred. 

The Court-That may be admitted. 
(Accepted and marked as Exhibit P-1 of 

this date.) 

Re -direct Examination-By Mr. Vickers (resumed). 
Q. Mr. Dunham, will you please come here now 

and point out on this map the property of the 
Lincoln Terminal Corporation with which we are 
concerned in this case? 

A. It is outlined in yellow and marked Lincoln 
Terminal; these are the two plots. 
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Q. Will you mark them one and two ·with chalk 
on there. 

(Witness complies.) 
Now, will you indicate the property that you have 

ref erred to running thl'Ough from the Hackensack 
River to the Passaic Rived 

A. The property of the Public Service ~ 
Q. Yes, and isn't it in several parcels, mark them 

3, 4, 5, and so forth. 
A. 3, 4, 5. 
Q. And except for the severance by J acobns 

Avenue and by Hackensack Avenue, they arc 
contiguous properties from the Passaic through to 
the Hackensack and lying directly north of the 
property in this case~ 

A. Yes, sir. 
Q. N ovv, Mr. Dunham, on cross examination yon 

said that in your opinion the number three prop-
erty was sold by the receiver. 

Q. Do you know that~ 
A. It ··would be material as to the price. It --would 

not affect the average price any. 
Mr. Milton-I object to that. The witness 

has now brought in this judicial sale by the 
receiver. 

The Witness-Only as a matter of ownership. 
Mr. Vickers-I am not asking about the 

price of it. I am asking about the property. 

The Court-Refrain from expressing on the 
record any prices that were effective as to any 
judicial sale or administrator sale or receiver's 
sale. 

The Witness-I have not mentioned the price. 

Q. Now, Mr. Dunham, you said that in your 
opinion the property of the connecting link of the 
Lincoln Highway and east of the Passaic River and 
going toward the Holland Tunnel was injuriously 
or adversely affected by that highway. 



Freclericlc Dunham-Re-direct 227 

~fr. Milton-That is objected to upon the 
ground it is not proper re-direct examina -
tion. 

The Court-The question will be per-
mitted. The objection will be overruled. 

Mr. Milton-Exception. 
A. You mean by connecting link, the highway 0? 
Q. Yes. 
A. Yes. 
Q. That in effect is your testimony now. Now, 

will you explain to the Court and jury ·what you 
mean by adversely affected, how 7 

A. I don't quite get the drift of that. 

The Court-Yesterday you testified in answer to 
Mr. Milton's question at the close of the day that 
this highway that they wei-e mentioning adversely 
affected the property. I think you stated that the 
congestion was an advel'Se factor. Now counse l 
wants to know what you meant by an adverse 
factor. 

Mr. Vickers-If he said that, I lost that. 

The vVitness-Do you mean by the connecting 
link, the link built in Jersey City connecting the 
highway with the tunnel~ 

Q. This Lincoln Highvmy that you referred to 
that adversely or injuriously affected or whatever 
the effect was 011 this property, on the conditions 
existing at present; is that right 7 

A. Yes, sir. 
Q. The congestion, wasn't it~ 
A. Yes, congested traffic conditions. 
Q. And that traffic that you have reference to, 

does that come in any part from the terminal, the 
Port of Newark section on Route 25 

A. Yes, it takes, well, the shore traffic and the 
Newark traf-.6.c. 
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Q. ,¥here this road in question in this case, this 
nmv road will cut in and take the traffic to the 
tunne l ; is that right? 

A. It is built to relieve this condition. 
Q. Now eliminating the Receiver's sale, will you 

give us the othe1· two sales of the property that you 
have indicated as fom· and five or three and fond 

A. Four and five. That constituted an area of 
112.96 acres. That is by actual survey. 

The Court-That is on the river. 
The 'Witness-That extends from the Hacken -

sack River back to Jacobus Avenue. The tota l 
price paid, including the grant from the State of 
Nevil Jersey, that is the conversion of the lease, vvas 
$542,528.50, or at the rate of approximately $4,800 
per acre. 

Q. And is the scale to which this map D-1 1s 
drav,m on the map? 

A. Yes, sir; it is on the north point there; I 
think it is one inch to two hundred feet. 

The Court-vVhat is the length of the water 
front, the aggregate lengths of these two parts four 
and five? 

The Witness - There is 1653.75 feet of frontage 
on the Hackensack River. 

The Court - And what is the condition of the 
wa ter front; is it developed into piers there "? 

The Witness-No. 

Q. Mr. Dunham, in your testimony yesterday you 
gave a sale of property, I think in 1924 or 1925, 
which you referred to as being a decrease from the 
previous price. Will you tell us where that prop -
erty was? 

A . That sale is on the map there and marked 
Chester Security Company. 
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Q. vVhen was the last sale previous to the sale 
that you mentioned and of which you gave the 
prices? 

A. 1918 was the prior sale. Sale of 1925 is the 
last sale made in that area except as to the Lincoln 
Highway frontage; there are one or two small lots. 

Q. And has that property been since the sale in 
the same ownership or is it in the same ownership 
in which it was? 

A. vVell, the said Chester Security Company is 
really the Hoboken Land and Improvement Com-
pany and the property is now on the market for 
sale. 

Q. It is still in the hands of the same owner who 
bought it at the time you referred to 1 

A. Yes, sir. 
Q. And the last sale was in 1925 of that same 

property ? 
A. Yes, to the Niles-Bement Company. 
Q. Was it sold in 1918 for a higher price than 

in 1925? 
:Mr. Milton-That is objected to. 
The Court-He has already testified to 

that. 

Re- cross E xamination-By Mr. Milton. 
Q. You testified to a purchase by the Public 

Service Corporation of a tract of land on the 
Hackensack River which included the conversion of 
a lease? 

A. Yes, sir. 
Q. And you have interpreted that--

The Court-Was that the Hackensack River or 
the Passaic Rived 

The Wit:irness-H was the Hackensack. 
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Q. And you have included in that area a grant 
made by the State of New Jersey, that is plot 
number 51 

A. In front of plot number 5. 
Q. And in arriving at the purchase price paid for 

that property and the acreage price, you have 
included the price paid for the conversion of the 
lease into the grant 1 

A. Yes, sir. 
Q. When was the lease made 1 
A. The lease was made several years previous 

to that. 
Q. 1918, isn't it 1 
A. It may have been; it ·was at the rate of :fifty a 

front foot; whenever it ·was made it could be 
converted at that price. 

The Court - The answer is there. He said a year 
or two before that time. The remainder will be 

20 stricken. 

30 

The Witness-Several years. 

Q. Wasn't it 19181 
A. It may be. 
Q. You have all the information about this sale 

but you cannot give me the date of the lease which 
was subsequently convertedj 

A. That didn't make any difference. 

The Court-Please do not do that . You must not 
argue with counsel. Your position is to answer 
questions. 

The Witness-I don't vrnnt to argue ·with him. 
The Court - But you are doing it. 

Q. Will you concede that the lease was made in 
19181 

A. Whatever you say; I don't remember the 
date. 
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Q. You have not got in this data you assembled 
on the purchase by the Public Service, that informa-
tion? 

A. I had the lease at the time. 
Q. Can't you tell me? 
A. I have looked to see-I ·will look to see if I 

have my record here. 
Q. And you have included in the purchase price 

by the Public Service the price that was fixed by 
the State of N evv Jersey in 1918 for the grant, 
haven't you? 

The Court-He has. 
The "\1/itness-Certainly. 
Q. You have done that? 
A. Yes, sir. 
Q. You said to Mr. Vickers that plot 3 except for 

the intervention of the Hackensack River and 
Jacobus Avenue it vrns contiguous to plots 4 and 5. 

Mr. Vickers-I object to that. That is not 
·what he said. He said that the two plots 
were contiguous except there was the inter-
ni.ption 9f Jacobus and Hackensack Avenues. 

Q. How far is plot 3 from plot 4, the easterly 
line of plot 3 from-all right, I didn't understand 
it. My mistake. 

Q. Your conception of the effect of the increase 
of traffic upon the property bordering upon the 
Lincoln Highway, is that the traffic congestion, and 
the connections with traffic have injured the prop-
erty? 

A. I think it has injured the sale of the property. 

The Court-What do you mean by sale; that it 
has injured the value? 

The Witness-Well, not necessarily. I cannot 
tell until a sale takes place. 

The Court-What about the water front, what 
about the water front values~ 
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The Witness-The last sa le made in there was 
in 1925. 

The Court - But as the court understood it, it 
affected the va lues of the property. Do you mean 
to say that1 

The Witness I would not say that it reduced the 
va lues but I would say that the property, if there 
·vrns a sa le, that there might be a sa le in the market, 
and un less condit ions are changed, I think when 
conditions are changed and this new highway is put 
through, that likely the congestion of this property 
·will be materia lly bene:fitted. 

Mr . Milt on-I didn't ask you about that. I asked 
you this: what you intended to convey to this jury 
yesterday and today when you said that traffic 
congestion on the Linco ln Highway had injured 
property located on that highway, isn't that what 
you intended to convey1 

A. What I meant was it has injured the sa le of 
the property . I wou ld not say it inj ured the value 
of it. It may be that at a sa le it would bring just 
as big a price but you can't sell it. 

Q. You know that there are numerous instances 
throughout this county, partic ul arly in Journa l 
Square where congestion of traffic, increase in 
traffic, has had a marked effect upon the land 1 · 

Mr. Vickers-I object to that. It is not a 
question of whether congestion in Journal 
Square or anywhere else has affected prop-
erty. It is in this location. 

The Court - But counse l has got a right to 
interrogate the witness as to his theory. It 
may be that if the witness admits a condition 
in one part of the county he may ask why 
he has the theory about another. 
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Q. ( Question read as follows: "You know that 
there are numerous instances throughout this 
county, particularly in Journal Square where con-
gestion of traffic, increase in traffic, has had a 
marked effect upon the land 1' ') 

A. My answer to that is that the Journal Square 
property is worth less now than it was five years 
ago. 

Q. Do you mean, Mr. Dunham, that Journal 
Square property is worth less now than it was 
before this new bridge was put there 1 

A. Well, just how long ago it is--
Q. You are a real estate expert 1 
A. I am also in the tax department of Jersey 

City and I have been all through this thing. I know. 
If you ask me I should say that congestion and 
traffic in Journal Square has hurt the value of the 
property. · 

Q. Pardon me. I asked you a few minutes ago 
if property in Journal Square is worth less now 
than it was before the new bridge was put through 1 

A. Well, tell me what that date was. 
Q. Don't you know1 I don't care what the date 

was. 
A. Well, I think it has. 
Q. You thing it is worth less 1 
A. No, I know you can't get as much for it now 

as you could then. · 
Q. Mr. Dunham, you heard the testimony about 

the sales by the Lincoln Terminal Company of three 
plots right on the Lincoln Highway1 

A. Yes, sir. 
Q. Do you know when those sales were made 1 
A. Yes, sir. 
Q. The first one was made October .1, 192f9 
A. Yes, sir. 
Q. Was the congestion in September, 1930, on the 

Lincoln Highway any worse than it was in October, 
19281 

A. No. 
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Q. About the same. Was the connecting road 
open prior to 19301 

A. Yes, sir. 
Q. When was it opened 1 
A . You are speaking of the connecting road 1 
· Q. The road from the Lincoln Highway west of 

the County Park entrance 1 
A . Yes, sir. 
Q. When was that opened 1 

10 A. That was opened about the early part of 1929, 
I think. 

Q. 1·9,600 square feet were sold in this corner 
plot, were they not, at that time, _ October, 19281 

A. Yes, but pardon me, Mr. Milton, I excepted 
the Linco ln Highway frontage in my remarks 
before. 

Q. Excepted it' from what1 
A. From the sales I mentioned. 
Q. Now, Mr. Dunham, there you go again. I 

:2iJ asked if the 19,600 square feet were included in that 
corner sale. 

A. Yes, sir. 
Mr. Vickers - Isn't it in the case 1 
The Court - I know, but we are taking it 

again. Proceed. 
Q. And wasn't the sales price a dollar and thirty 

. ce11ts a square foot 1 

The Court - If that is the price 1 
30 The Witness-Yes, I believe it was. 

Q. And on June- 7, 1929, were there three thou-
sand ,,square feet sold in this plot at one dollar and 
eigl,J.ty-six cents a square foot 1 

A. That may be. 
Q. Qr an increase of fifty-six cents a square foot; 

that is right, isn't it 1 
A. Yes, sir. 
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Q. The congestion hurt the value or sa le of the 
property on the Lincoln Highway after the connect-
ing road was open 1 

A. Not for a gas station. 
Q. For any purpose 1 
A. Yes, sir. 
Q. Despite this sale and the increase reflected in 

the value of the property, you insist that the con-
gestion hurt it 1 

A. The purpose for which this property was 
purchased - do you or don't you 1 

A. Traffic helped this class of property. 
Q. It did not hurt that pToperty on the · Lincoln 

Highwayf 

The Court - You mean that traffic is good for 
road stands and not good for industrial sites. 

The Witness - That is just wh~t I mean. 

Q. December, 1929, the inside plot - no, the · third 
plot fifty by one hundred, was sold again , at an 
increasef 

A. Yes, sir. 

Re -re-clirect Examjnation-By Mr. Vickers. 
Q. Now Mr. Dunham, the one property was a 

gas station and the other was a lunch room 1 
A. Yes, sir. · 
Q. And the third sale added space to the lunch 

room sitef 
A. A small extension of the original. 
Q. Say yes or no. 
A. Yes, sir. _ 
Q. And the congestion of traffic, Mr~ D-µnham, at 

least twice a day is caused by thousands of cars 
coming out of the Westinghouse property direc tly 
opposite this gas station and this lunch room f 

A. Yes, sir. 
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Q. In your opinion is that cause for the rise in 
price? 

A. Absolutely. 
(Witness excused.) 

C. ALFRED BuRHORN, called as a witness on behalf 
of the State Highway Commission, being 
sworn, ~as examined and testified as follows : 

Direct Examination-By Mr. Vickers. 
Mr. Milton -Qualific ations are admitted. 

Q. You have made an appraisal of the property 
in question in this case., have you? 

A. Yes, sir. 
'Q. As of the 20th day of September, 1930, will 

you tell the court and jury what in your opinion 
was the value of the property taken in fee by the 

~,,. State, represented by the red strip on P-2 and the 
2·0 consequential damage to the remainder of the prop-

erty, if there was consequential damage by reason 
of the taking;; give us the before-taking value and 
the after-taking value, if you will? 

A. The value before the taking is $1,297,250. 
After the taking, $1,129,465. 

Q'. And the difference between the two? 
A. The difference between the two is $167,785. 

TJ;ie Court-Does that differenc e include all of 
30 the damage, both for the taking and the conse-

quential damage? 
The Witness-Yes, sir. 

Q. One question there, Mr. Bur horn. In this 
c~se it has been stipulated that the value of a cer-
tain garage is $900, and the cost or value of replac-
i~g a certain trackage hereafter to be done is 
$2,200. Let me ask you is that included in your 
figures or has that amount that has been stipulated 
been omitted from your figures? . 
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A. It is not included in my :figures. 
Q. Then, taking your figures, these two items of 

$900 and $2,200, they should be added? 
A. Yes, sir. 
Q. Will you tell the jury the price per acre that 

you have used on the westerly portio1:i? 
A : $25,000 per acre. 
Q. And on the easterly portion? 
A. $15,000 an acre. 
Q. Did you place a value on the land under water 

in the strip that is taken? There is one point 
something acres of land under water that has been 
conceded in this case. Did you include that and 
did you put a base value on it? 

A. That was included in the $25,000 per acre 
value. 

Q. And the acreage included in that is likewise 
included in your total? 

A. Yes, sir. 

Cross Examination-By Mr. Milton. 
Q. Mr. Bur horn, how far is your office from this 

property? 
A. My office is in Hoboken. Within a stone's 

throw of the Lackawanna Terminal and the Ferries 
in New York. 

(Witness excused.) 

THOMAS A. RmR, called as a ·witness for the State 
Highway Commission, being first duly sworn, 
testified as follows : 

Direct Examination-By Mr. Vickers. 
Mr. Vickers - Are Mr. Rier's qualifications 

admitted? 
Mr. Milton - Yes, surely. 

Q. As of the 20th day of September, 1930, have 
you appraised this property of the Lincoln Ter-
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minal Corporation t~ken in for highway purposes, 
including the area taken in fee and the conse-
quential damage to the remainder, if damage there 
be, by reason of the taking 1 

A. I have. 
Q. Will you tell th~ court and jury your opinion 

of the value of the entire tract before the taking 1 
A. $1,489,785.00. 
Q. And after the taking how much 1 
A. $1,314,615.00. 
Q. And the difference, please 1 
A. $175,170. 
Q. And this figure of $175,170 in your opm10n 

includes the value of the land taken at its full 
market value and all consequential damage as to 
this entire property by reason of the taking 1 

A. It does. 
Mr. Vickers-Take the witness. 

20 Cross Examination-By Mr. Milton. 

30 

Q. Mr. Rier, you have testified before m this 
matter1 

A. I did, sir. 
Q. Do you mind telling me why your figures in 

damages now are only $175,000 when you gave it 
before as $178,0001 

Mr. Vickers-That is objected to. 
Mr. Milton-Strike it out. 

Q. You did testify before in this matted 
A. Yes, sir. 
Q. And you fixed a value before of the damage 

to this company's property at $178,0871 · 
A. I did. 
Q. Do you mind telling me now why you made a 

difference of over $3,0001 
A. The areas . There has only been a change in 

the areas. We discovered a change in the con:-
demnation area and we had it larger and it was 
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not correct. There was a small change in the areas 
and that is all. 

Q. Where is that variation of area on the east 
or west side of Jacobus Avenue1 

A. I think it is on both ~ides. I had 42.67 acres 
originally and now I have 41.80 on the east side of 
Jacobus Avenue and on the west side of Jacobus 
Avenue I had 30.289 and I now have 30.29. A very 
slight difference there. 

Q. You are not able, are you, to give me any sales 
of property in the Journal Square section which 
will reflect a decrease in the value of the property 
as contrasted between the time before the erection 
of the bridge and the present time 1 

Mr. Vickers - That is objection to as not 
proper cross examination. 

The Court-Sustained. 
Q. Do you believe that traffic congestion injures 

property1 
A. Not necessarily. 
Q. Is it your contention that traffic congestion in 

the vicinity of the property of this company has 
injured its value 1 

A. It is not. 

Re-direct Examination - By Mr. Vickers. 
Q. Mr. Rier, does traffic congestion at this par-

ticular property interfere with the ingress and 
egress of vehicles coming from the west going east-
wardly and entering over Jacobus Avenue or 
Central Avenue1 

A. It does. 
Q. And to leave either Jacobus or Central 

Avenue at this property and to go east, does traffic 
congestion as a result interfere with the transporta-
tion 1 

A. It does. 
(Witness excused.) 
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MAJOR HARRY R. GABRIEL, called as a witness on 
behalf of the State Highway Commission, 
being first duly svvorn, was examined and 
testified as follows: 

Direct Examination - By Mr. Vickers. 
Mr. Vickers - Are Major Gabriel's qualifi-

cations admitted? 
Mr. Milton-The qualifications of this 

gentleman are admitted as an engineer. 
· Q. Can you give us the total area of the ground 

occupied by the piers or abutments placed by the 
State Highway Commission along this property 
indicated by the red strip on P-1? 

A. I can. 
Q. In square feet how much are they? 
A. Between the easterly end of the property and 

the pier at the bulkhead line there are bents of 
piers. The total area occupied by these piers 1s 

20 3,008 square feet. 
Q. And a bent is two or more? 
A. A bent consists of two piers. 
Q. And is 1t sometimes three? 
A. A bent includes any number of piers. In this 

case it is two piers in each bent. 
Q. That does not, does it, include the space 

occupied by the pier that is on the rived 
A. It does not. 
Q. Will you give us the area of that, the ground 

3o area? 
A. My computation of the area occupied by that 

pier includes the fender in the two collars of the 
pier. That amounts to eighty -seven feet by thirty-
one feet includes 2,697 square feet. 

Q. Now, will you give us the total square foot 
area of the two strips, the one on the easterly sec-
tion of the property and the one on the westerly 
section, in square feet~ 
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A. 'I1he parcel on the east side, known as parcel 
nnmb er nine has an area of 79,000 square feet. 
The area on the west side of Jacobus Avenue 
kn own as parcels 10 and 11, being respectively, the 
ar ea of parcel number 10, 9_0,771 square feet, and 
of 11, 12,595 square feet. 

Q. Now, Major Gabriel, will you explain, if you 
can, why this strip here is divided into two parcels. 
It may be confusing; 10 and 11 as I understand it. 
It is so divided because there was a different 
ownership and proceedings began. 

A. This table of ours so indicates. 
Q. So that 10 and 11 constitute this strip and 9 

is this 1 
A. They do. 
Q. And except for the "3,008 square feet and , the 

2,697 square feet on the ground, is there anything 
else of the highway construction that occupies any 
other square footage in that entire area 1 

A. None whatsoever. 
Q. Major, have you photographs that were taken 

under your direction of the condition of this prop-
erty showing the terrain, region through which the 
highway now passes and as of the time just before 
the State went into possession 1 

A. I have. 
Q. Will you produce them please. 

(Photographs produced by witness.) 
Q. You have produced the photographs. What 

do the photographs indicate as to the area of the 
right of way respectively that they represent. 
Make it short, sir. There are certain figures on 
there. 

A. There are certain figures on the photograph 
indicating the stations. There is a certain broken 
dotted line which indicates the centre of the State 
Highway ?,S now. 

Q. The broken dotted line would be the line 
which is running right straight through the centre, 
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from the main easterly portion of this road all tlrn 
way out to the Passaic River; is that right~ 

A. That is correct. 
Q. Which is the lowest station number. Pick out 

the photographs beginning at the east of this lowes t 
station number so that we can get the numbers 

·fixed~ 
A. The most easterly station number shown on 

this 296 plus 00. 
Mr. Vickers-I offer that in evidence. 

(Accepted and marked as Exhibit D-2 
of this date.) 

Q. Can you tell us where the station is on D-2 
A. That station is between the first two sets of 

piers shown on the map, westwa rd ly of that pier, 
somewhere h1 there where the pencil is now 
(indicating). 

Q. Make a mark. 
A. That is exactly where the center line crosses 

that track. That is it exactly, 296 plus 00. That is 
the first figure. 

Q. Now, will you hand them to me in order, the 
order · in which they proceed from east to west 
showing the terrain 1 

A. The next photograph has a station 298 
plus 00. 

Mr. Vickers - I offer that in evidence. 
· -(Accepted and marked as E 4 hibit D-3 

of this date.) 
The Witness - The next photograph shows 300 

plus 00. 
Mr. Vickers - I offer that in evidence. 

(Accepted and marked as Exhibit D-4 
of this date.) . 

The vVitness - The next 301 plus 00. 
Mr. Vickers - I offer that in evidence. 

(Accepted and marked as Exhibit D-5 
of this date.) 
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'rl 1e Witness--The next 302 plus 00. 
Mr. Vickers - I offer that in evidence. 

(Accepted and marked as Exhibit D-6 
of this date.) 

The Witness--The next is 304 plus 00 . . 
Mr. Vickers - I off er that in evidence. 

(Accepted and marked as Exhibit D-7 
of this date.) 

The Witness-The next is 308 plus 00. 
Mr. Vickers-I offer that in evidence. 

(Accepted and marked as Exhibit D-8 
of this date.) 

The Witness-Ai1d the last 310 plus 00. 
Mr. Vickers - I offer that in evidence. 

(Accepted and marked as Exhibit D-9 
of this date.) 

Q. Now Mr. Gabriel, where th·e figures at or near 
or intersecting the dash and dot line which you say 
is the center line of the highway before, is that ·the 
point on the ground of the station r · · 

A. It is. 
Q. So that between D-2 and D-3 there i_s. two 

hundred feet in distance between tlie stations, is 
that right 1 · -

A. Between the stations shown on these photo~ 
graphs ; yes, sir. 

Q. Now, one is 296 and the other 2981 -
A. That is right. 
Q. Now, will you take these photogr 'a1::>hs -and 

beginning with D-2 take them up successively up ·to 
D-9; by doing that you are traversing ti1e center 
line of the property taken in this case and the 
photographs represent its condition as of 
November 6, 19291 

A. They do. 
The Court - How wide is the right of way1 · · 
The Witness-The right of way is 100 -feet. 
Q. How wide is the roadway on top of th~ piers 11 
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A. The roadway over all is about fifty-four feet 
vvide. · 

Q. I show you two photographs and I ask you 
whether these were taken for the State Highway 
Department and whether they show a aerial view 
of the , territory in question in this case and the 
super in position of the highway and a bridge now 
partly constructed and as planned to be con-
structed? 

A. They do. 
Q. Because of some suggestion that Mr. Dunham 

has made, I would like to ask this question. It is 
not intended thereby to indicate that so far as the 
measurement is concerned that there is an accuracy 
of scale as to the objection the ground. Is that so? 

A. The accuracy of the scale is only such as 
vrnuld be contained by taking an aerial photograph 
and sketching the piers on as near as pos·sible. 

Q. So far as the piers then are concerned and the 
difference between the accuracy has been given as 
well as possible on the photograph; isn't that so? 

A. Yes, sir. 
Q. F_or instance if this is a wharf at this par-

tic ular point, to which your attention was called, 
if this is a wharf, by comparison to the width of 
these piers or bents, where in effect they are nearer 
here apparently than those on the ground, the 
pictmre does not intend to represent any such 
accuracy? 

A. No. 
Mr. Vickers-I now offer them in evidence. 

(Accepted and marked as defendant's 
Exhibits D-10 and D-11 of this date.) 

Q. Is it or is it not a fact that at the bridge • pier 
or abutment in front of this property there is n 
clearance . of 135 feet above mean high tide? 

A. Both clearance of 135 feet, 50 feet · from the 
center line of that pier. 

The Coutt - Fifty feet west? 
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The Witness - Fi f ty feet west. That is the pole 
depth. I can give it to you at twenty-five feet. 

Q. It is approximately somewhere between 135 
and 130. 

The Court - Over · the walk 1 
Mr. Milton - Over the spur brace. 

The Witness - Immediately over the center line 
of the pier there is a clearance of 99.3 feet above 
mean high water. Twenty-five feet west there is a 
clearance of 127.3 feet. Thirty-eight feet west, 
which is immediately perpendicular over the out-
side edge of the fender there is 131.3 feet clearance 
above mean high water. 

The Court - When you say _the fender; what do 
you mean 1 

The Witness - The fender that has been con-
structed around our pier eighty -five. 

Q. Can you give us readily from the data you 
have on hand the clearances between the respective 
bents that is going from the bridge and now; will 
you give us the clearances between the bridge pier 
and the next bent 1 

A. Starting in with pier eighty -five, which is on 
the east bank of the Hackensack and the center 
line of pier eighty -four, 350 lineal feet. Eighty- -
four to eighty -three, 277; eighty -three to eighty -
two, 285; eighty -two to eighty -one, 325; eighty-one 
to eighty, 285; eighty to seventy-nine, which is the 

· last pier, 275 lineal feet. 

The Court - He has asked the clearances. 
The Witness - I thought the longitudinal dis-

tances between piers. 

Q. Give us the clearances 1 
A. At pier eighty -four which is the first pier east 

of that pier eighty -five on the east bank of the 
Passaic River there is a clearance - you want from 
the ground line or the mean water line? 

'..W 
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Q. Any way; the mean high water will cio. 
A. The clearance from the ground line to the 

steel is 68 feet. I will give you the other one. 
Pier eighty -three, 65 feet; pier eighty -two, 58 feet; 
pier eighty-one, 53 feet; pier eighty, 5~ feet; pier 
seventy -nine, 52 feet which is the minimum clear-
ance of the steel above the ground immediately 
over the piers midway between the piers and is the 
approximate rise of about 24 feet .. 

10 Q. So that from a minimum of 50 to 75 feet would 
be the minimum and maximum clearance between 
the span, is that right 1 

A. Fifty -two to ninety-five clearance. 
Q. Now, when you say to the steel, does that 

mean there is anything below it, or is that the actual 
clearance1 

A. That is the actual minimum clearance over 
steel. 

Q. Will you give us the distance from the 
~O northerly wall of these bents to the southerly wall 

of the same bents 1 
(Question withdrawn.) 

Q. What I want is how much clearance on the 
ground is there from the piers or bents north and 
south of it respectively on the State's right -of-way1 

A. I don't know that I have that right here. Yes, 
I have. From pier seventy-nine to eighty-three. 

Q. That is seventy -nine is it 1 
A. Yes, to eighty-three. The distance from the 

SO northerly side of the north pier to the southerly 
side of the south pier is 54 feet, leaving 48 feet 
clear. 

Q. And equally divided 1 
A. Yes, sir. 
Q. That is to say, twenty-four f~et on each side 0? 
A. Yes, sir. Pier eighty-four the distance is 

seventy-three feet which leaves twenty-seven feet 
clear. 
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Q. Likewise equally divided between north and 
south? 

A. That is correct. 
Q. And what is the distance between the south-

erly side of the pier seventy-nine and the northerly 
side of the pier in the same bent; how much space 
is there in there f 

A. Twenty-two feet. 
The Court-Is that the same distance, 

comparatively, for all the other bents except 
eighty -four f 

Mr. Vick em-Approximately. 
The Witness - Approximately it is. 
Q. And is greater at eighty-four? 
A. A little greater at eighty-four. 

Cross Examination - By Mr. Milton. 
Q. Mr. Gabriel, the inside clearance of the wharf 

line is what; give me that again. 
A. From the mean high water? 
Q. From mean high water, yes. 
A. 99.3 feet immediately above the pier. 
Q. That is the center line of the pier or inside 

of the pierf 
A. That would be over the center line of the pier, 

up to the steel. 
Q. So _that if a ship attempted to be moored 

alongside the wharf, on the bias, it could not be so 
moored if it had masts which towered above that 
clearance without possibly interfering with that 
bridge; that is so, isn't it? 

The Court - That speaks for itself. 
Mr. Milton-It seems so to me but I want 

to take the conventional method of bringing 
it to the jury. 

The Court-He says that the clearances 
are thus and so and he has given you the 
clearance over the wharf. 

10 
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Mr. Milton - Well it would seem to be so 
What is the clearance outside-131, I th ink 
he said. 

The Court - The outside one you gave as whatf 
The Witness - 131.3 feet. 
The Court--Was that the distance from the high 

water line to the clearance at the top f 
The Witness-Yes, sir. 

IO The Court-And if a boat had a mast that 
exceeded that height, it would interfere. 

Mr. Vickers - But if your Honor please, 
that wouldn't be so. The mast wouldn't 
come there. That height is at the fender. 

The Court - The mast line is out in the center. 
It is higher there f 

The Witness-Yes, increases to 135 feet. 
The Court - What ·would it be in twenty-five feet, 

twenty -five feet further f 
20 The Witness - At the pier it is 99.3; twenty-five 

feet out from the center of the pier is 127.3, and at 
thirty feet out on the line with the fender 131.33. 

The Court-And he is giving us 30 feet out from 
the fender. 

The Witness-Yes. 
(Witness excused.) 

30 LEwrs BERMAN, called as a witness on behalf of the 
State Highway Commission, being sworn, was 
examined and testified as follows: 

Direct Examination-By Mr. Vickers. 
Q. Mr. Berman, what is your occupation f 
A. Engineering. 
Q. Where were you graduated 1 
A. Yale University, the Sheffield Scientific 

School. 
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Q. When~ 
A. 1907. 
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Q. And since that time you have done what~ 

249 

A. Well, I was first employed by the United 
States Coal and Cargo Company, a subsidiary of 
the United States Steel Company. 

Mr. Milton-If he is called to give some 
engineering opinion, I have no objection. 

Mr. Vickers-He is called as an engineer 
and as an expert on terminal property, rail 
and water, being what is called by title 
general land attorney of the Lackawanna 
Railroad, where that comes under his super-
vision and has for years, and he has made 
valuations and appraisals of property and 
he has knowledge as to trackage and haulage. 
That is the purpose, not in the strict sense 
of a real estate expert, but I purpose to 
use him for more than that. 

The Court-I suppose he is in much the 
same position as Mr. Ordeman. That is he 
is to testify about the same matters~ 

Mr. Vickers-Not with regard to any cost 
of dock or pier or anything like that. 

Mr. Milton-Is he to .put a value on this 
land~ 

Mr Vickers-Yes, as a railroad or marine 
terminal man. 

The Court-I suppose you had better 
proceed with your examination and qualify 
him unless counsel will consent to the 
qualifications. 

Mr. Milton-I am afraid I cannot. 
Q. Continue. 
A. I was employed by the United States Coal and 

Cargo Company, a subsidiary of the United States 
Steel Company at Gary, West Virginia. My next 
job was with the Pure Oil Company in the oil fields 
of West Virginia, Pennsylvania and Ohio. That 

30 
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lasted two years. I was employed after that by 
the Cincinnati, and Dayton Railroad Company at 
East Toledo, Ohio, and then for the same company 
at Dayton. My next job was with the Mount Hope 
Rai l, Light and Power in the vicinity of Portland, 
Oregon; and my next job was with the organization 
of an electric light plant and a new piece of railroad 
construction running from Salem, Oregon, down to 
Eugene, Oregon. My next employment was with 
the U11ited States Commerce Commission in 1914, 
at the beginning of the railroad valuation work. 
In that work I was engaged for something like six 
years as engineer for the eastern district, the west 
being divided into five district territories for the 
United States. 

Q. In connection with the railroad valuations? 
A. Strictly that. I left that employment to take 

on a position as assistant to the Chief Land Attor-
ney of the Lackawanna Railroad, whose work con-

20 sisted in handling the land valuation matters for 
all of their property in connection with interstate 
commerce work. In about October, 1929, I took 
charge of the work. I am in charge at the present 
time except that as of the first of August, ' because 
of the present condition in the railroad business 
work has been temporarily _suspended, at least so 
my notification informed me. 

Q. For how many years have you been active 

80 with the Lackawanna Railroad Company in the 
matter of railroad valuations or supervision of rail-
road properties, marine and land, of the Lacka-
wanna? 

A. Eleven years. 
Q. Located where? 
A. At Hoboken, New Jersey. 
Q. Has the Lackawanna Railroad marme ter-

minals? 
A. Yes, we have waterfront property in Hobo-

ken continuing into Jersey City. 

' ,. 
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The Court - On what river? 
The Witness-On the Hudson River, on either 

side of the river. New York side we have and lease 
piers; on the East River we lease piers; Harlem 
River we lease piers. We own a transfer terminal 
on the Harlem and Wallabout we own waterfront 
property, and at south Brooklyn in the _ vicinity of 
Gowanus, that was referred to yesterday, we own a 
piece of waterfront property. We own jointly a 
piece of waterfront property on Staten Island. We 
also own a part in connection with our crossing of 
the Hackensack and Passaic River, we own the nec -
essary rights of way. 

Q. The property that you referred to as owned 
and have pointed out, are they railroad properties, 
water and land respectively, that are in these ter-
minal properties 1 

A. Well, they are all strictly properties used for 
transportation purposes. 

Q. Land and water? 
A. Land and water, yes, sir. 
Q. And does that likewise include buildings on 

any of the property for storage purposes~ 
A. On all these properties except for the piers 

that are - in the storage, in the sense of warehous-
ing, storage in the sense of goods that are being 
moved, in today and out tomorrow, or may stay a 

10 

20 

little longer. 80 
Q. In the course of your employment covering 

these eleven years, has it been your duty and have 
you informed yourself regarding railroad values of 
land and waterfront property in the metropolitan 
area~ 

Mr. Milton - That is objected to. The wit-
ness' information with respect to the va lue 
of railroad land seems to me does not qualify 
him to testify to the value of warehousing, 
if the property were 1-1Sed exclusively for 
warehouse purposes. 
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The Court-He has testified and that 
might qualify him to say what his knowledge 
is. I will permit that. 

Mr. Milton - An exception, if the court 
please. 

Q. (Repeated by the stenographer). "In the 
course of your employment covering these eleven 
years, has it been your duty and have you informed 

10 yourself regarding railroad values of land and 
waterfront property in the metropolitan area 1 '' 

A. It has been my duty and I have. 

20 

Q. In connection with the operation of the Lack -
awanna Terminal in this metropolitan area, there 
is a warehouse property in Jersey City1 

A. Yes, sir. 
Q. And one of the finest in the country1 
A. Yes. That is true, but I thought you were 

questioning me as to whether we had this ware-
house on the waterfront itself. 

Q. Now, will you tell as briefly as you can, what 
facilities you have had for familiarizing yourself 
with land values in the metropolitan area, as far 
as railroad and marine transportation is concerned 
for the Lackawanna 1 

A. Well, the facilities that any man has; we have 
an organization and simply make contacts and keep 
ourselves informed of any sales that go on, get a 
copy of the contract, keep records of them and find 
out all about the property that we can. 

Q. So far as your own property, property of the 
Lackawanna Railroad is concerned in this area, 
have you familiarized yourself with the values and 
the real estate transactions respecting these prop-
erties 1 

A. You mean our own purchases and sales 1 
Q. Yes. 
A. Yes, these records of course were always open 

to me. 
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Q. vVhether they were open or not, did you avail 
yourselves of them. 

A. I did, Colonel. 
Q. Did you deal with them? 
A. I dealt with them. 

The Court ~ That is you were directly informed 
about them? 

The vVitness - Yes, sir. 

Q. Now then, from your knowledge and experi-
ence is that a distinctive classification of property 
which is in itself used as terminal and storage 
property, using ra ilroad, water and track haulage 
fac ilities? 

A. I think so, Colonel. 
Q. You are familiar, are you, with the premises 

and the property of the Linco ln Termin al Cor-
poration? 

A. Quite familiar with it. 
Q. How long have you known the propert y? 
A. Only in a general way up to the time that the 

previous hearings were held before the Commis-
sioners, but since that time I imagine I have been 
on that property at least six times. 

Q. For the purpose of investigation .and an ap-
praisal of its value as a terminal and storage prop-
erty? 

A. Yes, sir. 
Q. And as an engineer and from your experience 

in the bui lding of railroad trackage as you have 
testified to here and your experience with the Lack-
awanna Railroad and other roads, are you familiar 
with trackage and what constitutes proper trackage 
for railroad purposes and terminal and storage fa -
cilities? 

A. I am. 
Q. And have you examined the trackage in ques -

tion in this case which is indicated either in whole 
or in part or over indicated on P-2? 

10 
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A. I have. 
Q. And by taking the map or a copy of it itself 

and going upon the property and inspecting the 
trackage1 

A. I have. 
Q. Can you fix the_ time when you first went upon 

this property for the purpose of making an ap-
praisal of its value and the effect of this intersect-
ing highway upon the property as a terminal prop-

10 erty? 
A. Why, I can fix the time. The first occasion 

was, I think, upon the opening of the hearings be-
fore the Commissioners, which if my memory 
serves me was late in January. 

Q. Of this year? 
A. Of this year. · 
Q. I want to ask you whether at that time you ex-

amined the area, these tracks, approaches and so 

20 forth in the northwest corner of the triangle that 
one of the witnesses has called triangle A, along 
in the easterly tract and east of Jacobus Avenue? 

A. The corner at the time I was down there had 
-it was at noon, between the hearings and I didn't . 
spend very much time there, but subsequent to that. 

Q. At any time did you do iU I don't care 
whether it was then or not. I want to know when 
you went again. 

A. You asked me about the time. Subsequent to 
so that, on Lincoln's Birthday, which I think was Feb-

ruary 12th, I went all over these tracts, and I did 
examine the trackage in that particular triangle. 

Q. "What did you find or not find in comparison 
with what is represented on P -21 

Mr. Milton - I want to object to the use of 
that by this witness, testifying to facts and 
conditions which he discovered. I think that 
it is as of September 20, 1930, that the wit-
ness should be examined. 
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- The Court - I will permit this. 
Mr. Milton - Exception. 

(Question read: "What did you find or not find 
in comparison with what is represented on P-2?") 

A. Well, I did not find some of the trackage that 
is shown on P-2. 

The Court-Tell us what it is you did not find. 
The Witness-Well, part of the trackage shown 

on P ~2 was torn up. The rails were piled up along -
side and there was some rotted ties in the vicinity, 

Q. I have directed your attention to certain 
trackage at this moment. vVill you confine your 
answer to that1 Do you mean that was torn up and 
pi led up? If you don't, tell me. 

A. You are talking about this triangle. 
Q. This triangle and these switches. 
A. Part of this trackage between my fingers there 

on this map was out at the time I first inspected it; 
just north of the boundary line of this property on 
Second Avenue, and let us say for twenty some odd 
feet south of it. 

Q. Into the property? 
A. Into the property. 

The Court- Will you tell any other difference~ 
that exist? 

Mr. Vickers-I don't want- to lose sight of 
that point. 

Q. How do you mean that it was out? 
A. Because I saw what was left. 
Q. In other words, the dead end of the rail? 
A. Yes, sir. 
Q. Not out because it was out of sight, buried? 
A. No. 
Q. Since then you have been there, have you? 
A. Yes, sir. 

10 
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Q. And have you been there since Mr. Ordeman 
was on the stand and testified regarding that? 

A. I have, with you. 
Mr. Vickers-By consent two photograph~ 

are to be admitted in evidence with the plain-
tiff's mar king. 

(Two photographs accepted and 
marked respectively Exhibits P-20 and 
P-21 of this date.) 

Q. I show you two photographs which have just 
been offered in evidence on behalf of the property 
owner by consent, and I ask you if you recognize 
the area to which these photographs refed 

A. I do. . 
Q. And since Mr. Orde.man testified with regard 

to the condition of these tracks, can you point out 
on either of these photographs, calling your atten-
tion particularly to number 20, where the covered 
area was that has been referred to and where you 
saw a dead end rail in February, if that was the 
time, 1931? 

A. Why, on this exhibit which is marked P -20, 
just coming around to the right on the photograph 
as you view it, of Jacobus Avenue, the street which 
is shown therein. That area was covered over 
when I saw it, on Tuesday evening, October- · -

Q. This week? 
A. This week, after the close of court. 
Q. Can you indicate on that photograph where 

the dead end rail or rails were that you have re-
ferred to that you found there in February, 1931? 

A. Well, I would say slightly to the left center 
of the photograph. 

Q. Can you indicate the area here on this map 
and the rail that is indicated there? 

A. Right in the vicinity of the main northerly 
switch point shown on the east parcel, that is to 
say, the parcel east of Jacobus Avenue and being 
south of Second Street on this exhibit. 

ft 
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Q. Immediately south? 
A. Immediately south. 

257 

Q. Of Second Street on the easterly portion of 
the property? 

A. Yes, sir. 
Q. Now, Mr. Berman, with re spect to P -2, wha1 

other rails or conditions indicated thereon as 
thrnugh lines, did you find in existence in any of 
these inspections that you made? 

A. Well, the trackage paralleling Central A,~.__ 
nue, which is the most easterly street shown on th ai 
exhibit. From a point approximately 40 feet soutb 
of what would be the southerly line of that ware-
house if extended and on the track which imme-
diately parallels Central Avenue and from the point 
previously mentioned up to and for a distance of 
several hundred feet, I found it covered, and there 
was no means of telling without digging, whether 
the track was there or not. In addition to that, I 
found a driveway clearly used in connection with 
the use of building 43, that is the warehouse pre-
viously referred to, which driveway has access both 
to Central and .Jacobus Avenue, and that driveway 
was carried across the tracks. 

Q. To Central? 
A. At the Central Avenue side. 
Q. That is the same driveway that Mr. Ordeman 

testified to previously; isn't that right? 
A. Yes, sir. 
Q. Is there any rail or are there rails that cross 

over Jacobus Avenue into the property on the ·east-
erly section from the west portion of the property 0? 
Do you understand that question exactly? 

A. You are asking me are there any rails? 
Q. Any rails, tracks, that cross over from the 

westerly portion of this property into the easterl y 
portion . 

The Court-Any rail connections ? 
Mr. Vickers-Crossing Jacobus Avenue. 

• I 
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Q. Can that property be reached by rail, by rail 
connection or are connections through the prop-
erty "? 

A. There is no direct rai l connection over from 
the property. 

Q. In other words} Mr. Berman, are these 
n iil s--

Mr. Mil ton- vV e don't claim there is. 
Mr. Vickers-That there is no direct rail 

connection by rail running across Jacobus 
Aven ue into the property from the east side. 

Mr. Mitlon-Direc tly from west to east 1 
Mr. Vickers-Yes. 
Mr. Milton-vVhy, no. 

Q. Mr . Berman, did you examine the rails, the 
ties, the contact if any between the rail and tie and 
the ballast condition of the property 0? 

A. I did, very thoroughly. 
Q. Tell the court and jury what that disclosed 

or showed. 

Mr. Milton -What are you going to use now1 
The Witness - Notes made at the time of this 

examination. If you prefer I don't I will not. 
The Court -If you can testify without them you 

may proceed. If you cannot, you may use them to 
refresh your memory. 

Q. Coming to that area in question, what was it 0? 
A. Why, many of the tracks were torn up and 

not in usable condition; the cinder ballast had 
worked itself away into the dirt and especially I 
am now talking about tho reg ion of Jacobus Avenue 
aud 1101·th of the warehouse building known as 43 
on this property. All of these ties that I have 
tested by kicking ·with my hee l, disclosed the fact 
that they were rotted through and through, sp ikes 
in most cases had come loose from the ties them-

( 
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selves, and going back towards Central Avenue on 
many of these tracks there was stagnant water and 
$lime. 

The Court-Were the tracks usable or not, rn 
your estimation? 

The -witness-These tracks were not usable. 
The Court-vVhat tracks were they, on the east? 
The vVitness-On the easterly portion, and out-

lined in the region north of Second, the northerly 
track north of Warehouse Building 43. 

Q. B~ing these tracks that are where my pencil is 
now? 

A. I can't tell you that. 
Q. Just north, this one here? 
A. That is true. 
Q. And the next one 1s immediately north of 

Building 47? 
A. I am not positive. I am not positive as to 

exactly how that is, but I can say as to the building. 
At that time it was being used by the contractor. 

Q. And that used by the contractor was usable ? 
A. That is true. 

The Court--Are there any tracks now, you 
haven't yet got in, in such shape, whether it is one 
to three or ten foot tracks, what kind of tracks ? 

The vVitness-There is ten feet, all of these 

10 

20 

tracks, in the region described. 30 
The Court-And other main tracks were being 

used by the contractor ? 
The ,Vitness-Some of this trackage was being 

used. It was re-aligned. I did not make a survey . 
The Court-How much on the westerly side? 
The Witness-On the westerly side all of the 

tracks were serviceable. That is to say, west of 
Jacobus Avenue for the area south of the highway; 
taking through that switch lead and runnmg o-___ 
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of the same track in Jacobus Avenue and turni 
southerly and from which lead the other leads wer -: 
taken off. 

Q. The switch leads you have just referred to, 
Mr. Berman, is that this storage lead 1 Is it this 
one 1 I want to get it on the record. 

A. It is the switch lead south of the one you have 

10 just had your pencil on. 
Q. You point it out and describe it to us if you 

can, so that it may be identified. 
A. According to how I made my notes on the map 

that I had which is the map based on this same sur -
vey and given to me by the State Highway Depart-
ment, there have been changes in the trackage and 
without a great deal of detail work it would be dif-
ficult to move this switch point. 

Mr. Vickers - I withdraw that question. 
20 Mr. Milton-May I have the answer 

stricken out 1 
Mr. Vickers-I consent to it. 
The Court-Strike it out. 

Q. Can you tell us yes or no whether the prop-
erty on the northerly end of this westerly track, at 
the time of your examination, was served by switch 
leads taken off of the Pennsylvania track in Jaco-
bus Avenue beyond the property of this company-
and running through other property, or whether it 

30 was served from any such lead or tracks that orig-
ina te .d within the boundary of this property 1 

A. It was served by a switch lead that came off 
the Pennsylvania tracks, then went over other prop-
erty before it entered the property of this company. 

Q. May I ask this: the prolongation of tracks 
which on this map run between buildings 38 and 40, 
and over to th e fence; switch track; is that what 
you refer to 1 

( 
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The Court -Th at can't be, because they go 
over other peop le's land. 

Q. The point is no interference of course, so far 
as switchability is concerned, in taking this land, 
where it crosses directly at these buildings . We 
had nothing to do with their rail facilities there. 

The Witness-It was served by a continuation 
of the tracks which are parallel to the property 
line of this company on the westerly parcel, which 
is the north of buildings 36, 37, and 38, which tracL 
was carried out to the Pennsylvania track in Jaco-
bus Avenue. 

Mr. Vickers - I take it the answer is yes. 
The Court - Well, why leave that answer 

He describes it. 
Q. Mr. Berman, from your experience and spe-

cial familiarity with railroad properties and valua-
tions, have you formed an opinion as to the influ-
ence of the taking out of this property, the land 
which is taken out for this highway as constructed f 

A. I have formulated an opinion. 
Q. ]for that purpose did you take a value of the 

land respectively east and west of Jacobus Avenuer 
A. I do. 
Q. And ha ve you been here in this proceeding 

throughout the proceeding, and the taking of testi-
mony in the case f 

A. I have. 
Q. And have you considered the value, basic 

land value per acre, testified to by the experts both 
for the ovmer and for the State thus far f 

A. Yes, sir. 
Q. Using that evidence to go with your knowl -

edge of land values and computation of land values 
in the metropolitan area for terminal facilities and 
storage facilities, have you formed an opinion as 
to the effect of this taking in dollars and cents on 

10 
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tne vaiue before the taking of this tract of land and 
tne after value 1 

A. I have. 
Q. Will you let us have that opinion 1 

Mr. Milton-That is objected to upon the 
ground that the witness is not qualified. 

The Court - Well, he is relying upon the 
testimony heard in court. 

Mr. Vickers-Together with his experi-
ence. 

The Court - His experience if it rested 
upon that alone might not qualify him. 

( Discussion off the record.) 
The Court-I will permit the witness to 

answer the question. 
Mr. Milton - Will your Honor grant me 

an exception 1 
The Court-You may have an exception. 
Mr. Milton-It seems to me that I should 

be permitted to cross examine him. 
The Court - You have not requested it, but 

you may have permission. 

Cross Ex01nination -B y Mr. Milton. 
Q. Yon said, Mr . -witness, that as part of your 

experience you had kept yourself informed of the 
purchases and sales by your own company 1 

A. That is true. I said that that information is 
~O something that I have used. I have on occasion 

made use of that. For example, if we sold a piece 
cf property that we have o·wned, that is registered 
in my office and I may not use that, but it would be 
w-nn.ething that wou ld come up 111 that vicinity and 
1 h n.ve to m 'lke an appraisal, and that data is avail -
:-l,le for _me the same as any other real estate man. 

Q. ,Vhqt were you, the filing clerld 
A. Oh, no. 

C 
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Q. \Vnat duty in connection with any transaction 
of foe Lackawanna Railroad Company, purchase or 
sale, did you consult to prepare yourself for testi-
fying here? 

A. ,Vell, only two sales which are slightly 1 e-
mote in distance. 

Q. vVhere are they? 
A. r.rhey are in Harrison. 
Q. Harrison, New Jersey? 
A. And I don't say that I am relying on fo,2se 

sales. You asked what I consulted. 
Q. · So that as far as sales or purchases by ym_u 

company are concerned, you do not depend upo1: 
any information that you might have gotten out of 
the archives or the records of your own company? 

A. No, only as it completes my experience and 
judgment. 

Q. Let me find out how much you know about the 
trans~ctions of your company. ,Vhat did the land :.W 
upon the warehouse in Jersey City cost? 

A. ,Vell, I think the total was around $2,000,000. 
Q. Do yon kno-w what it costs per lot? 
A. It varied greatly. These lands were acquired 

over a long period of years and then wound up iu 
a condemnation. 

Q. You know that I represented your com"9an~7 

on the condemnation? 
A. v\T ell, I so heard. 
Q. Do you know upon what street the warehouse 30 

fronts? 
A. Yes, I think it fronts on Jersey Avenue, be-

tween 16th and 18th Streets and crosses, I think, 
what is knovm as Erie, and that the other frontage 
is Grove Street. 

Q. You are not sure~ 
A. I am not sure of the streets. I , am sure tlrnt 

it runs between 16th and 18th and that it fronts 0 11 

Jersey A venue. 
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Q. Can you give us the price paid at private sa le 
for any of the lots that your company purchased, 
which formed a part of the sale ? 

A. Off-hand ? 
Q. Yes. 
A. VVell, no, sir. The answer to that is that the 

acquisition, I imagine it covered purchases running 
into perhaps as many as a hundred, and for me to 
be able to tell to you off-hand the acquisition price 
of any one or more of these lots from memory is a 
little beyond me. 

Q. You can't do it, in other words? 
A. -When I have any chance to. 
Q. I asked you whether you can do it or not, 

can yon? 
A. I know --
Q. Can you? 
A. How can I? 

• :!O Q. ,Vhat I asked was if you could tell. 

:30 

A. Give you the price? 
Q. Yes. 
A. Well, they ran from a dollar a square foot. 
Q. Do you know the specific price for any spe-

cific lot? 
A. No. 
Q. Do you know how many square feet are in-

cluded in the area upon which the warehouse was 
built? 

A. We ll , no, not off-hand. 
Q. Vl ell , you understand that the warehouse is 

one of the finest in the country and one which you 
say you were familiar with as to a warehouse oper-
ation? 

A. I do not. 
Q. We ll , does it, or did rou gain your experience 

in warehousing --
A. I haven't made any such contention. 

f 
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Q. You don't claim that you are experienced in 
warehousing? 

A. I don't claim that I am experienced in ware-
housing. 

Q. vVhat railroad have you built in the last 11 
years; any? 

A. None. 
Q. vVhat dock have you built in the last eleven 

years ; none? 
A. Why, none. 
Q. Have you any information to give this jury 

or the court as to any other purchase or sale by 
your company in Hudson County in the past five 
years except the two in Harrison you referred to? 

A. Comparing with this property? 
Q. Yes. 
A. Well, I haven't got the figures before me. 
Q. Figures I want. 
A. No, I haven't got them with me. 
Q. What are the two properties in Harrison, are 

they inland or waterfront? 
A: No, they are inland properties. 
Q. They were not, I assume, part of a warehouse 

terminal project? 
A. No. 
Q. ,iVhat were they, banks? 
A. No, industrial purchases. 
Q. How far is Harrison away from the location 

10 

20 

in question, the land in question 1 30 
· A. About two or three miles. 
Q. Have you ever operated a warehouse ter-. 

minal? . 
A. Never have. 
Q. How long was it you were in the office of the 

general land attorney of the Lackawanna 1 
Mr. Vickers-He is the general land attor -

ney, Mr. Milton. 
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Mr. Milton - I understand he is now. But 
he was formerly. How long since you have 
been connected with the Lack.a wanna Rail-
road? 

The Witness - Since 1920. 
Q. You are no longer connected with it? 
A. My notice says that my work is temporarily 

suspended. 
Q. You said you sat in court during all of the 

hearings? 
A. Yes, sir. 
Q. And that, I take it, means you were here from 

beginning to end? 
A. Yes, sir. 
Q. I presume that you accepted Mr. Mak.ray's 

facts? 
A. Accepted his values, no. 
Q. The same witness is a witness for the owner? 
A. Yes, I accept some of his sales. 
Q. Do you accept, for instance, the sale at $30,-

000 an acre, made by Cirra De Pasco Company to 
the Lincoln Terminal? 

A. A very small piece of what is- -
Q. Will you please answer me? Did you accept 

that sale? 
A. I accepted the sale. 

Mr. Milton-I think the witness is not 
qualified: 

30 The ·court-Objection has been made and 
the court has ruled the witness was qualified, 
and there has been nothing shown on the 
cross . examination that changes that. 

Q. You never bought and sold a piece of prop-
erty in Hudson County1 

A. No, · sir. 
Q. Nor in Essex County1 
A. No, sir. 
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Q. Nor elsewhere in the State of New Jerseyf 
A. No. 

267 

Q. You have not in the past ten years, or since 
1920, actually appraised property yourself by going 
out on the field f 

A. During that who le period my work was partly 
in the office and partly in the field. · 

Q. Since how long have you done field workf 
A. For that who le period. My wor k was partly 

in the office and partly in the field. 
Q. ,Vhat did the field work consist off 
A . It consisted of examination of sales that had 

been developed by the appraisers looking over the 
property and then using that data to give an offer, 
the data in the office, prepared from our appraisal. 

Q. In other words, you would take the rep orts of 
some appraiser and go to the property and look at 
it and make up your own judgment as to whether 
or not the appraisa l was a correct one f 

A. Oh, no. 
Q. vVhat did you dof 
A. Why, go to the property and study all of the 

sales in the general vicinity and ta lk the situation 
over with the appraiser and supervise making the 
appraisals up to be presented before the Interstate 
Commerce Commission. 

Q. I am speaking of your work in the past ten 
years with the Delaware, Lackawanna and Western 
Railroad. 

A. That is correct. 
Q. Investigation of sales that you might so con-

firm the appraiser's statement about them 7 
A. Well, search or make a report is not every-

thing I did. 
Q. You did not go to the record in the Register's 

office 7 
A. Very rarely. 
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Q. Or the office of the County Clerk1 
A. Very rarely. 
Q. How much of that work involved work in 

Hudson County1 
A. How much of the work 1 My own searching ~ 
Q. Yes. 
A. No, perhaps once or twice. 

Mr. Vickers - You mean searching the 
clerk's office or the register's office 1 

Mr. Milton-That is what I mean. 

The Witness-There were people to do that 
work, part of the office. 

Q. How much of the work that you did in the ten 
years prior to 1930 in connection with getting up 
valuations for the Interstate Commerce Commis -
sion involved Hudson County property1 

A. ·\Vell, I don't know as I quite get your thought. 
20 vVhat do you mean by how much 1 'ilv e covered all 

of our land. We had to cover everything we had. 
Q. You had to finish the joM 
A. We have finished except that there is no final 

report as yet come through the Commission, and 
. the re -appraisal work has been started in order to 

comply with the law. 
Mr . Milton-Still I submit that this wit-

ness is not qualified. 
The Court-It is a little bit different now. 

30 (To the witness) - What do you know about 
values of property in Hudson County within the 
last ten years 1 

The ,Vitness-I have made appraisals of our 
-property through the county and I am familiar with 
the appraisal data that we have. 

The Court-It is railroad property. Does the 
railroad extend, or the rights-of -way of property of 
the company go anywhere near the Terminal prop-
erty? 

J ' 
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The Witness-We cross the Passaic River, per-
haps, well, it would be at least two or three miles 
above. 

The Court - Have you familiarized yourself with 
the value of land within the vicinity of the locality 
of the Lincoln Terminal Corporation? 

The Witness - I have familiarized myself 
through the testimony in this court room. 

The Court - I mean aside from that, have you? 
The Witness - Well, your Honor, my own work 

has occasioned me to get that far away from the 
location of our own property. I did have a record. 

The Court-Just one minute. Your investigation 
or your knowledge goes or comes from your own 
property in Hudson County? 

The Witness-No, my knowledge comes from my 
general experience in this work. 

The Court-Well, what property have you bought 
or sold or assessed, or your company bought or 
sold during the past ten years other than railroad 
property in the vicinity of the Lincoln Terminal 
land? 

The Witness-V\T ell, those that were testified to in 
relation--

The Court-You heard that from the testimony 
here? 

The \iVitness-Yes, and I have been all around 
on some of this land. 

JO 

20 

The Court- \iVhen? 30 
The Witness-Well, between last ·January and 

some time subsequent. 
The Court - I am trying to find out what sales 

you know about before September, 1930, say, five 
years previous to that. 

The Witness-In the vicinity or location of this 
property? 

The Court-Yes. 
The Witness - None. 
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The Court-What sales do you know of or have 
you knowledge of during the past five years? 

The ,iVitness - In the vicinity of this property? 
The Court - Yes. 
The ,iVitness-The sales in this court room, the 

sales that I have heard of in this court room. 
The Court-Well, Colonel, how is this witness 

qualified to testify? 

(After argument) 
The Court - How is this man otherwise 

qualified? Is there any testimony here to 
show ho,v he appraised this property and 
,vhat part he took, the Terminal property? 

( To the witness )-You might describe in what 
manner you became acquainted or qualified to ap -
praise the property, the Terminal property of the 
Lackawanna . For instance, or for example, have 

20 you appraised or did you appraise within the last 
ten years. Where did you get your values of the 
Terminal? 

The vVitness - By a collection of such sales as 
we could of as nearly similar property. 

The Court-That has to do with property? 
The ,iVitness-Yes, sir. 
The Court-But I mean the superstructure or the 

improvements on the property. 
The vVitness-N o, my office dealt only with the 

30 land. It is strictly of the land itself, that is confined 
its activities entirely to the land. 

The Court - You don't seem to be qualified to 
testify to the value of the terminal facilities out -
side of the land. 

The Vlitness-I am not testifying to the values 
of the facilities. 

Mr. Milton-I submit then the witness is 
not qualified. 
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The Court-In connection with your activities, 
you just appraised the land 1 

The Witness - I am appraising the land, the 
property, in itself, yes, as used at any point that it 
is being used. 

The Court-Used to its best adaptability1 
A. Yes. 
The Court-That seems to put him in the same 

category, except that he had some knowledge · and 
experience of evaluating land where the tracks 
were made and the tracks constructed in any of 
these localities, but take that thing away and he 
has just the value of this land. 

(Further argument.) 
The Court-The court feels because of his 

lack of familiarity with sales in the immedi-
ate vicinity that his opinion, even though it 

10 

is based upon the testimony of other wit- 20 
nesses, given in court, would be of little or 
no value to the jury, particularly as within 
the last five or ten years he has not any direct 
knowledge of a sale of any kind made in the 
immediate vicinity nor does he come within 
the source of knowledge that is now per-
mitted by statute. I will ask him this ques-
tion again. Has there been any information 
that you have obtained regarding sales in 
the vicinity or locality of the property of the 30 
Lincoln Terminal Corporation, which knowl-
edge was obtained from the owner of the 
property, the seller, purchaser, lessee or oc-
cupant 1 

The ""\Vitness-\i\Tas obtained directly by me, no, 
sir. 

The Court-Did you obtain any information in 
re9,·ard to these sales, that is, of lands in the vicin-
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ity, through the broker or brokers who negoti ated 
the sa les? 

The Witness - No, sir. 
The Court-At this time I don't see how I 

can let the testimony in. 
(Recess to 2 :00 P. M.) 

(After recess, 2 P. M.) 

LEwrs BERMAN, recalled. 
The Court - If th is witness' test imo ny is to 

be ta ken at all, as it appears now, it must be 
of his knowledge obtained from the testi -
mony that has been already adduced from 
other experts. 

Mr. Vickers - Applying to his experience 
and training. 

The Court-You have testified, Mr. ,Vitness, 
about hearing the testimony of other experts who 
have gone before you in this case. 

The vVitness-Yes, I have heard the test imony, 
and, of course, in the case before the Commissioners 
about the sales. 

The Court-vVhat comparable sales have you 
knowledge of upon which you propose to base your 
opinion if it is permitted? 

30 The ,t\Titness-W ell, there is the sale of Newark 
Factory Sites to Valentine Company. The Indian 
Refinery sale to Valentine. The sale to the Wes tern 
Electric which is comparable to a great degree. 

The Court-Have you information as to the date 
of the conveyance? 

The Witness-Yes, sir. 
The Court-And the character of the property? 
The Witness - Yes, sir. 
The Court - And the consideration paid? 
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A. Yes, sir, the book and page reference and the 
amount and the location of the property, 

The Court-In your appraisals for the railroad 
company of the properties which you have men-
tioned, mention some of the property in Hudson 
County that you have had to do with, parcels-you 
say the warehouse is one. 

The vVitness-N o, sir, not yet. The warehouse 
property - --

The Court-Well, that is out. What else have 
you appraised and when f 

The Witness-1:r1wo of our yard areas through 
Hudson County, used for storage tracks, on our 
terminal property at Hoboken and Jersey City, 
yards in Jersey City, in addition to the terminal 
property. 

The Court-When did you make those apprais-
als f 

10 

The vVitness-vVell, those appraisals were made 20 
during the period, I should say, 1922 and 1923, and 
up to 1927. 

The Court-How did you obtain the information 
to obtain the appraisals f 

The Witness-By searches, communications with 
brokers in the territory; that is to say, we might go 
to a broker and if they knew the consideration of a 
certain transaction, we might get the whole trans-
action, if we did not get the consideration we might 
ask someone else and someone else communicated 30 
by letter. Many of our considerations have come 
by letter. 

The Court-Was that done by you or someone 
elsef 

The Witness-Up to about October, 1929, it was 
done by the office where I was assistant to the man 
in charge, and since that time the work has been 
entirely under my charge and supervision. 

The Court-Since 19291 
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The Witness-Yes, sir. 
The Court-What have you appraised since then °? 
The Witness-The work is continuous. We keep 

going over every sale we can so as to be prepared 
for the Interstate Commerce Commission. 

The Court-Do you make these inquiries your-
self, or someone else make them~ 

The vVitness-Some I made myself and some 
were made by others. 

The Court-I want you to get what is passing 
through the court's mind. The court would not 
have any trouble about deciding the question at all 
as to this witness if it were not for the Act of 1931 
and the Brokaw case. 

Mr. Milton-vVe have already consumed 
quite a bit of time on it, and I would like to 
get rid of it. 

20 The Court-The court feels that it is seri-
ous enough to give both sides an opportunity 
to have a full discussion, not only as to the 
question itself, but this is the first time in 
this case that the witness, the qualifications 
of a witness, have been gainsayed. 

Mr. Milton-In order to save time I am 
willing to consent that the witness' testi-
mony go in. 

30 Re-direct Examination-By Mr. Vickers. 
Q. Will you tell us what is your opinion as to 

the effect of the taking of this strip of property 
indicated on P-1 and any consequential damage by 
reason of severance, dock interference or any other 
element, that in your judgment and 
enters into the highest facilities to which in your 
opinion this property was in September, l !J30, 
adapted and used. 

A. Consequential damages only~ 
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Q. The percentage of damage by reason of the 
taking and that includes whatever in your opjnion 
that piece of property by percentage is damaged in 
the taking of the land and the obstruction to its 
facilities, if any. 

A. The triangle on the east of Jacobus Avenue to 
the north of the taking, I damaged that thirty--three 
and a third per cent. 

Q. Of any value that may be accepted; is that 
right? 

A. Yes, sir. The taking itself I damaged one 
hundred per . cent. 

Q. The market value of the property in other 
words? 

A. That is correct. The area to the south of the 
· taking, the parcel to the east of Jacobus Avenue 
I damaged it three and a third per cent. 

Q. Does your opinion take in likewise the high-
way frontage? 

A. It does not take in that--
Mr. Vickers-Wait a minute, please. 
Q. Or does it eliminate, as the witnesses have 

done, the strip one hundred feet along the Lincoln 
Highway? 

A. It elimina~es the strip along the Lincoln 
Highway. 

Q. All right, go across Jacobus Avenue now. 
A. The area to the west of Jacobus Avenue and 

to the north of the taking I damaged twenty per 
cent. There again the taking on the west of Jacobus 
Avenue is damaged one hundred per cent and to 
the south of the taking and west of Jacobus Avenue 
and excluding the Lincoln Highway frontage, I 
damaged seven and a half per cent. 

Q. And in the percentages that you have given 
us, do you or do you not take into consideration 
the fact that there is access, ingress and egress 
over the property of the acquisition which you 
damage one hundred per cent? · 

A. I did take that in to consideration. 

20 

30 
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Re -cross Examination-By Mr. Milton. 
Q. Mr. Bermai)., the day that you were out to 

look at this property in 1931, Lincoln's Birthday, 
you said you found stagnant water? 

A. I said I found some switch rails stacked up. 
Q. Did you say anything about stagnant water? 
A. Yes, I didn't hear you previously; excuse me. 
Q. What was the temperature on that day, do 

you know? 
10 A. Well, I don't know the exact temperature. 

20 

It must have been slightly below freezing, because 
there was just a little coating of ice still remaining 
on some of the water. 

Q. Do you know the night before you were out 
there that it was as low as twelve degrees 
Fahrenheit? 

A. Maybe it was. 
Q. Had it snowed that day? 
A. I think there was a little flurry on that day. 
Q. The day you were out there? 
A. I think so. I would not say positively. There 

may have been a little flurry. 
Q. What hour of the day was it? 
A. Around the noon period and thereafter. 
Q. How long after the noon per'iod? 
A. Well, I spent quite a bit of time on the prop-

erty that day. I imagine I must have been there up 
to three -thirty or four o'clock that day. 

Q. The contractor was working· there? 
A. Well the plant was there. I don't remember 

observing whether they were in operation on that 
day. 

Q. It was not too cold for them to work, was it? 
A. I should not think so. 
Q. Did you see a donkey engine running around 

on rails? 
A. I didn't see any. 
Q. You _ saw the plant there, the contractor's 

plant? 
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A. Yes, I saw that there was a construction on. 
Q. And it was plain to you, wasn't it, that the 

contractor had been there working in this territory 
when you were there in February, 1931? 

A. What territory. 
Q. East of Jacobus Avenue or west? 
A. In where I saw the stagnant water? 
Q. Where did you see the stagnant water? 
A. Wo uld you like to have me show you on the 

map? 
Q. If you please. 
A. In the region through here. I walkect on these 

tracks, at least four or five of them. 
Q. Indicating more towards the northerly end 

on the map, rather than toward Jacobus? 
A. Correct. 
Q. But generally through the whole area east of 

Jacobus Avenue it was plain that somebody was 
doing cop.struction work? 

A. That the constr uction work was in progress. 
Q. It was in course of being done? 
A. Yes, sir. 
Q. And that was true of the area west f 
A. In the vicinity of the one hundred foot strip . 

Not in the vicinity --
Q. I don 't mean to suggest that. 
A. Not in the vicinity of these tracks that I say 

were in an unusable condition and covered with 
water. 

Mr . Milton - I don't mean to suggest that at all. 
Mr. ·Vickers - I desire to offer in evidence 

the schedule which has been referred to page 
798 of the previous record dealing with the 
ships that dock at this wharf. I renew that 
offer, it has been testified to by the treas urer 
of the company and it comes out of the hands 
of the company. 

Mr. Milton - I have no objection to it. 
(Accepted and marked Exhibit D-12 

of this date.) 
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The Court - I would like to ask this 
witness one or two questions before he leaves 
the stand. The court would like to know, 
in order to app ly the testimony of this last 
witness to the others , what the acreage is 
that he gave the thirty -three and a third per 
cent depreciation to. Is that what is termed 
triang le A 1 

Mr. Mil ton - 1.365 acres. 
The Court - That is the part south of that, 

how much on the easterly tract 1 
Mr. Vickers - He eliminated the one hun-

dred foot strip. 
Mr. Milton - 38.6205. 
Mr . Vickers - That takes in the one hun-

dred foot strip on the highway1 

The Witness - I applied it on 36.16 acres. 
The Court-And the twenty per cent, that 1s 

20 north 1 
The Witness - I applied that on 5.86 acres. 
rrhe Court - And the seven and a half per cent 

area1 
The Witness-I applied that to the 19.97 acres. 
The Court - Now, what is in the tract taken, how 

much1 
The Wi tiiess-On the east 1.81 acres. 
The Court - And on the west 1 
The Witness - 2.37. 

(Witness excused.) 
(By agreement with counsel, the court 

handed the jury a tabu lation of the figures 
of testimony given by the various expert 
witnesses, being a summary of the figures 
given in the testimony. ) 

( Counse l summed up to the jury. ) 
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The Court then charged the Jury as follows: 

• THE COURT-GENTLEMEN OF THE JURY: 

You have been listening with some patience si11cP 
last Tuesday to the evidence in this case. Yon 
have heard able counsel sum their cases up to you. 
Your attention to the case has been so close, that 
the Court feels it unnecessary to refer to the testi -
mony at great length, and if, during the Charge, the 
Conrt should refer to the testimony, please bear in 
mind that the Court's reference is not binding upon 
you, and that it is made to assist you in a proper 
determination of the case, because under the law 
you are the judges of the facts in this case. 

Your duty is just as solemn as if you were sitting 
as a Judge who is sworn to do his duty. You have 
been sworn to do yours. 

Now, it seems to the Court, that in venturing 
upon a consideration of this case, you should first 
have presented to your minds what are the issues. 

Well, the 20th day of September, 1930, is the date 
that you are to fix your award upon. The item of 
interest or accumulation from that down to the 
present, if any, you have nothing to do with. You 
fix an a ward, if you do fix one, and the Court does 
not see why you should not fix something, on the 
value you arrive at, or the damages that you award 
as of the 20th day of September, 1930. 

Now, on that particular date, this property 
owner, the Lincoln Terminal Corporation, was the 
owner of a tract of land and business situated in 
this county. That tract and business was in the 
possession of and owned absolutely, so far as this 
case is concerned, by the property owner men-
tio11·ec1. The State of New Jersey, through one of 
its nolitical subdivisions, known as the State Fforh-
·wa; Commission, in the administration of \ts 
business, concluded or determined that a part of 
the property of the Lincoln Terminal Corporatio1i. 

10 

:W 



20 

ao 

280 Charge to Jiiry 

was necessary for public use, and they proceeded 
to take that property. 

Gentlemen, every piece of land in the State "of 
New Jersey, whether owned by you or any other 
citizen, is subject to the superior power of the 
State; that is to say, it is subject to the right of 
the State to exercise its eminent power, its right 
of eminent domain, to take such part of your prop -
erty as may be necessary for the public use and 
ostensibly, the public good. It is a case where the 
individual right must submerge itself to the right 
of the majority of the State, or as we understand 
it in our American form of government, the right 
of the people themselves. 

So that here you have the State of New Jersey 
requiring this land for public purposes, and you 
have the owner demanding, and entitled under our 
Constitution, to be paid for the land that has been 
taken from him, or it, together with any damage 
that he has sustained because of the taking, and 
the issue is for you to· determine what the value of 
the land taken, as well as the consequential damages 
that have followed because of the taking to this 
property. 

Now, that is the issue that you are to try. 
There has been a great deal of testimony sub -

mitted in this case, pro and con, as to the amount 
that should be awarded. You are not bound by all 
of the testimony that was submitted in this case. 
You are to be the judges of what the relevant testi -
mony is, of what the truthful testimony is . · You 
are to decide this case without passion, prejudice, 
or sympathy; and even though you may have a 
conviction one way or the other about cases of this 
character, you should not exercise that personal 
conviction; you are to decide this case according to 
the evidence you heard. Even though, gentlemen, 
a witness on the stand has given testimony that you 
believe to be true, but it conflicts with your convic -
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tion as to what should be done in this class of cases, 
in conscience you are bound to take that truthful 
testimony if it is relevant to the issue, with all the 
binding force which should be given to relevant, 
truthful testimony. 

The Court has cited the issues to you, and at the 
opening of the case the Court instructed you as to 
your view of the premises in question. In con -
sidering your view, or applying it to this case, bear 
in mind that you are not to take that view as 
evidence in the case. You are to use your view so 

. that you will better understand the testimony that 
was given here under oath. Another thing, gentle-
men: it may be that without the Court room you 
have heard that this case was tried before a Com-
mission and that a certain a.mount was awarded. 
You will be disregarding your oaths if you, by any 
chance, either directly or indirectly, consider any 
information that you have received regarding that 
award, because you have sworn to decide this case 
upon the evidence that is produced before you in 
this court room. It is the same as if this case was 
never tried before. Therefore, disregard any 
information that you have received without this 
court room, and decide the case from the testimony 
of the witnesses who were sworn and what they 
have testified to before you. 

The Court has said that you are to take this 
value as of the 20th day of September, 1930. What 
value 1 That is the big question. This property 
owner, under our Constitution and under our law, 
is entitled to be justly awarded and compensated 
for the injury and damages that he has sustained 
because of this public project across his property, 
and when I say damages, I mean that of the taking, 
the value of the property taken, as well as the 
consequential damages. 

Now, what are those damages 1 Is it a matter of 
sentiment that is to be appraised 1 Is it a matter 

lu 
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of something that is going to happen five or ten 
years from now1 No. What you are to appraise, 
in terms of dollars, is the value of the property 
that has been taken as well as the consequential 
damage to the remainder, as of the 20th day of 
September, 1930, or a time reasonably approximate 
thereto. In other words, as it has often been said, 
it is . the fair value that you are to award, the fair 
and just value; and our Courts have defined what 

10 fair and just value is. 
A fair value is comparable to that of a fair sale, 

and a fair price, and a fair sale _ and a fair price is 
such a price as a purchaser, willing but not com-
pelled to buy, and an owner, willing but not com-
pelled to sell, would arrive at. So that, in arriving 
at a value that you are to assign to the property 

· that is taken, as well as the consequential damages 
to the remainder, you are to consider,· it seems to 
the Court, and . the law so requires, what would be 

20 a fair price on that date, t;he 20th day of September, 
1930, and that fair price or fair value would be the 
price or value that a person who was willing to 
sell would sell for and a purchaser who was willing 
to pay, would pay for it. There is no compulsion 
about such a sale as that. 

. 30 

• 

Now, you have been given a long range of prices 
and values, but there are two items upon which the 
parties agree, and for the sake of clarity, let the 
Court mention them at this juncture. One is the 
damage to the building. According to the testi-
mony, it has been agreed between the parties that 
that item is $910. The damage to the tracks has 
been agreed as $2,200. 

It seems to the Court, though · it is for you to 
determine, under all the testimony, the thing that 
you are concerned about primarily, at least, is the 
damage to the land and the remainder, as well a8 
the value of the land that was taken , including, of 
course, if you come to the conclusion that there has 

J. ' 
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been damages, or damage done to the riparian 
rights or what is known as the marine facilities. 

Something has been said in the case as to the 
cost of a , dock that should be expended in order to 
give facilities and place this property back in the 
same semblance of usefulness as it was before this 
public project was put across the property, and the 
figures that has been assigned for such construc-
tion is that it would cost over $179,000. Gentlemen, 
you can take that figure or not; you are the judges 
of the facts. But bear in mind, no matter what 
figure the witness testified to, whether it is this item 
of $179,000 or any other item, this property owner 
is not entitled to have the value of the property 
enhanced, that is, the property that remains, above 
what jt was before the taking took place. In other 
words, your sole proposition, if you take a figure 
of that kind, is to allow the property owner, if it is 
necessary to consider such a figure, what would be 
an equivalent cost, or what would be the cost or the 
equivalent of putting him back where he was before. 
When I say "him", I mean "it", the corporation. 

v Then, again, you have figures, particularly in the 
testimony of Mr. Makray, although I am not sin -
gling this witness out for any particular reason 
except by way of illustration, and also Mr. Houston, 
as to the figures of damages for marine interfer -
ence. I think that Mr. Makray allowed, although 
your recollection must govern, the sum of $184,070 
for this marine damage, or marine intervention. 
In other words, Mr. Makray's figures, that is, the 
value for the part taken and the damage to the 

· remainder, the sum of $327,965 and then he adds 
for the marine disturbance $184,070. 

Mr. Houston, as the Court remembers it, gives 
a figure of $123,000 which he includes for the 
marine disturbance or inconvenience, or damage, 
and that is included in his total of $462,486. 

10 
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Now, gentlemen, if perchance you are giving any 
consideration to these proposed items, and accept-
ing this picture, bear in mind that this property 
owner is not entitled to something that he did not 
have in the way of anything more valuable, or more 
than the equivalent to what he had before, and in 
considering that item also, remember that you are 
not to forget that other witnesses, in their computa-
tions, have made allowances for the same item; in 

10 other words, you are not to double an item of that 
character. 

I want to impress on you so that you will under-
stand that the Court does not intend to take away 
from you the fact that you may make an allowance 
as you think just, for whatever it would cost this 
company to put its facilities in the same position, 
or substantially the same as they were before. Or 
you may leave this company as it is, in the way 
of its facilities, and aproach the allowance from 

20 another direction; that is to say, an allowance for 
the land that is actually taken, and the conse- · 
quential damage to the remainder, including the 
wharf, making your figure one whole sum. 

As the Court said at the opening, the great big 
proposition is, what was this property worth before 
this thing happened; what is it worth afted The 
difference is what you allow. After all, it may be 
said that the property taken, and the wharf, and 

80 the consequential damages, together, is the sole big 
proposition, and, in fact, the only one for you to 
determine. But there are other contingencies, or 
other propositions that have been mentioned, and 
may be of course considered by you, and should be 
considered by you, but the big proposition, the 
major proposition is, what was the value of this 
property on the 20th day of September, 1930, before 
this thing happened, and what was the value 
immediately after that date. 

J 
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Now, for example, taking the property that was 
taken, the absolute taking, the property that is 
shown in color; as the Court figures it, though the 
figures are for you, there is a little over four acres. 
vVell, if you take the figure of one of the State's 
experts, $25,000 an ·acre, there is over $100,000 if 
you make an allowance for the absolute taking on 
that basis. On the other side, it would be $140,000. 
But bear in mind, when yo-q are considering the 
property that is taken, the State has, by the issues 
in this case, bound itself to permit the use of the 
property that is actually taken, by the property 
owner, that is to say, between these piers and the 
land that is availab le and not occupied by the piers; 
that is, the property owner has the right of ingress 
and egress, to go from one part of its remaining 
property to the other and under this super-struc -
hue, and as the Court sees it, that right extends all 
the ·way down, as colored on that Exhibit P -2. It 
even goes back where there is no interference, as 
the Court sees it, though it is for you, not including 
of course, the pier that is out in the water. 

The Court makes reference to this item of the 
absolute taking of the property, to put your minds, 
if the Court can, in the way to appreciate the 
different figures that have been given in the way 
of value. 

Now, if you take these figures of $25,000 and 
. $35,000, and those are units that have been men-

tioned7 the units per acre; $35,000 per acre amounts 
to something like over $2,000 for a city lot as the 
Court figures it, though it is for you. $25,000 is 
about $1,400 for a lot 25 by 100, and allow about 
seventeen and a fraction lots to an acre. In other 
words, there is 43,560 square feet in an acre and 
if you divide your unit price per acre into that, you 
·will find just what you are getting at. 

You are to take into con.sideration comparable 
property, if you find such were the sales that have 

10 
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been made, near the area and near the time, as it 
will help you in this particu lar connection. Take 
all the factors into consideration and arrive at a 
just result. 

'The Court has mentioned the· fact that you are 
to consider the property taken, and the Court has 
heretofore explained to you what is meant by 
consequentia l damage, and it is not necessary to 
again repeat that explanation. You are to allow 
this property owner for the consequential damage 
to the remainder of the property, and that means 
just what it says. Your award is to be a just award. 
This is the last time that this . property owner comes 
into court. It is the last time that this case is to 
be decided, as far as you are concerned, and your 
award is to be final, and your award should be just. 

The law is so careful about the rights of a 
citizen as to his property, that it does not require 
a jury in passing upon a case of this kind, to allow 
the minimum of value. You are permitted to allow 
the maximum, and when I say the maximum, I mean 
a value that will represent the maximum adapta -
bility of this property. For example, if this prop-
erty as a dump is only worth $2,000, but as a going 
industrial site, or as an industrial site, was worth 
$20,000 an acre, if you in your judgment think that, 
it would be just to make the higher award, and you 
under the law can do it. In other words, the award 
has got to be just and just means to be fair, to be 
honest between both parties. 

The mere fact that the State of New Jersey has 
or has not a lot of money, has nothing to do with 
the case. The mere fact that this company is poor 
or rich, or that it is a corporation, that it is engaged 
in a certain line of endeavor or not, ·whether it is 
fortunate in locating here or not, whether it bought 
this property from the Indians for a dollar or not, 
you are not concerned with that. 
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What you are to determine and the only thing 
you ar~ to determine is the just award that should 
be made to th is property owner, as of the 20th day 
of SeptembeT, 1930. 

Gentlemen, the Court feels it unnecessary to 
remind you that your duty is a serious one. In 
this case, as the Court pointed out to you in the 
beginning there is a little difference between a case 
of this character, and the ordinary case between 
two private individuals, who come into Court to 
have their disputes settled. For example, an 
automobile case, v;·here one claims that through the 
negligence of another he sustained damages. There 
there has got to be established first the liabi lity 
before the jury can proceed to the question of 
award. In this case, you don't have to consider the 
question of liability, because it is admitted. All 
tha .t you have got to do is to determine what the 
award should be. 

Now, men, after the labors that you have gone 
through, and the Court and counsel and the par ties 
have gone through, since last Tuesday, as reason -
able men, try and agree upon what shou ld be a just 
award in this case; make an honest effort, and when 
I say an honest effort, I mean an effort that coin -
cides with the oath that you have taken. You have 
taken an oath and sworn to your Ever Living God, 
that you are going to do what is right in this case. 
That is a very solemn bargain, and the Court feels 
that you are men who are fully capable of carrying 
out that contract. 

Are there any exceptions to the Court's Charge 1 
Mr. Vickers-I desire to take an exception to that 

part of your Honor's Charge where you said '' you 
are not to take that view", referring to the view of 
the property, '' as evidence in the case''. My con-
tent ion, and I take the exception respectfully, is 
because the Upper Court has never .directly passed 
on that. It is really evidence in my opinion. 

10 
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The Court - The Court feels that the Upper 
Court has clearly decided that proposition to the 
effect that a Jury has the right to view a property 
and what they learn by that view is to be used and 
applied to a better understanding, or an under -
standing of the evidence that is adduced, and the 
view by the Jury is not testimony in the sense that 
testimony is adduced in Court. 

The Jurors act in the capacity of jurors; and not 
lO as witnesses, to go out and see the property and 

form an opinion. 

20 

Mr. Vickers-I don't object that it is not testi -
mony. But it is my contention that it is evidence. 

The Court - The Court has made the amendment 
that has just been pronounced in answer to your 
objection, and the Court will stand on that. 

Mr. Vickers-May I pray an exception. 
The Court-You may have it. 
( The Jury retired.) 
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This case is on appeal in condemnation proceed-
ings from a judgment obtained in the Hudson 
County Circuit Court. The verdict was for $375,000 
and interest and costs, bringing the judgment to 
$399,279.86. 

Grounds of appeal are the following: 
1. That there is no evidence in the case to sup-

port the verdict of the jury. 
2. That the jury disregarded and rejected all of 

the testimony and evidence received in the 
case but nevertheless rendered a verdict . 

3. Because the verdict is contrary to the charge 
of the Court. 
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4. Because the trial court committed harmful 
error in charging the jury as follows : 

''In considering your view, or applying it to / 
this case, bear in mind that you are not to take 
that view. as evidence in the case.'' 

POINT I 
The first ground of appeal raises a pure ques-

tion of law cognizable in this Court. 
In the case of Ratz vs. Hillside Bus Own1ers As-

sociation, 103 N. J. L., 502, the identical question 
was assigned as a ground of appeal, being number 
:five in that case. With respect to that ground this 
-Court in that case said: 

"The :fifth ground of appeal, that there was 
no evidence to support the verdict of the jury 
which is cognizable in this Court was not 
argued at all.'' 

It is because of the recognized propriety of rais-
ing that question as a matter of law in this Court 
that the appellant seeks an adjudication here. It 
is because this Court said that the ground of ap-
peal is cognizable in this Court, and because the 
point was not decided for the only reason given 
that it was not argued, the appellant in the instant 
case is before this Court to argue the point and 
have the rule of law definitely settled. 

The question which the appeal now brings before 
this Court, is whether a verdict for just compensa-
tion in the condemnation of lands for public use is 
good as a matter of law when no basis for it can 
be found in any testimony adduced at the trial and 
rio controversial question could have been settled 
by the view of the land had by the jury. 



Concededly there is no way of arriving at the 
market value of land not agreed -upon between 
vendor · and vendee except from the opinion evi-
dence of those qualified to speak on the subject. 
Under very rigid rules laid down by our courts 
certain persons may, from knowledge and experi -
ence, be permitted to express opinions as to the 
market value of land taken and also reduce to 
dollars and cents consequential damages to re-
mainder land by reason of the taking. 

It has been repeatedly held that general experi-
ence, academic training, ability to appraise land 
values generally, and the widest knowledge of land 
values generally will not qualify a witness to ex-
press an opinion as to the value of a particular 
piece of land. His knowledge must be knowledge 
·which the law recognizes and his ability and ex-
perience must pertain to comparable property. 

Ross vs.' Palisades Initerstate Park, 90 
N. J. L. 461. 

Essex Counity Park Commission vs. Bro-
kaw, 107 N. J. L. 110. 

Thus a jury charged with the duty of fixing just 
compensation can receive no competent evidence 
which is not .based on the kind of knowledge com-
ing within the definitions laid down by this Court. 

Except for the view by the jury there is no evi-
dence in a condemnation case except the opinions 
of the respective w_itnesses. The right to accept or 
reject the opinion of a witness, in whole or in part, 
is exclusively a prerogative of the jury. It is how-
ever urged that the jury may not substitute its own 
opinion of value in conflict with all of the opinions 
in evidence and set an arbitrary figure which can-
not be reconciled with any of the evidence sub-
mitted. 



4 

In Somerville, etc., R. R. Co. vs. Doughty, 22 N. 
J. L., 495, the Supreme Court discharged a rule to 
show cause why the verdict should not be set aside 
and a 1ie-w trial granted. An examination of that 
case will disclose that the grounds urged were that 
the verdict was exorbitant and excessive and that 
'' the verdict is wrong'' because the jury were 
either influenced by passion, prejudice, ignorance 
or corruption, or were misled and misinstructed by 
the Court. 

The point not touched on by the Supreme Court _ 
in that case is that if as a matter of fact the verdict 
could not be reconciled with any of the evidence in 
the case, it meant as a matter of law that the jury 
was in disagreement on the evidence and should 
not have reached an arbitrary figure for the sake 
of rendering some verdict, but should have re -
ported to the Court such inability to agree. 

Notwithstanding that the figures set out in the 
opinion might indicate that there was no evidence 
to support the verdict, the verdict was not attacked 
on the ground urged under this point in the in -
stant case. 

The theory upon which the Supreme Court dis -
chaiged the rule is plainly expressed in the opinion 
that the reviewing tribunal if called upon to render 
a verdict might not give a more equitable and just 
verdict or one more consistent with the evidence; 
or that it might not be able to agree upon a verdict 
at all. 

We submit that this does not meet the funda -
mental proposition that a verdict in a condemna -
tion case must be reconcilable with the evidence in 
the case. If a jury may be permitted to disregard 
the opinion of every witness and strike some 

. arbitrary figure, founded neither on the testimony 
of the case nor demonstrably arising out of the 
view of the land, it necessarily follows that the 
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stringent rules for introducing the op1mon evi-
dence of market value and consequential damages 
are utteriy meaningless. 

It is not insisted upon by the appellant that a 
jury has not sqme leeway; and that it is obliged to 
accept the exact figure of any one witness, if there 
are several; but we do urge that as a matter of law 
a jury may not take some arbitrary figure founded 
on no evidence and call that just compensation. 

This point is graphically illustrated by a sup-
positions case with but one witness for the land-
owner and one witness -for the State. If the 
witness for the State testified to the value of the 
land and consequential damages being $50,000, and 
the witness for the land-owner gave it as his 
opinion that the land value and consequential dam-
ages amounted to $150,000, a verdict by the jury 
for $100,000, would be unsupported by any evi-
dence in the case. It is our contention that such a 
verdict as a matter of law demonstrates that the 
jury rejected all of the evidence and substituted 
the aggregate of its individual opinions as experts: 
Both parties under those conditions are wholly in 
the dark as to what elements of value, if any, 
entered into the award. M auvaisterre Drainage_ 
& Levee District vs. Wabash Railway Co., 299 Ill. 
299~22 A. L. R., 944-955. 

This proposition is of course to be qualified 
where the view by the jury properly settled some 
controverted point in the evidence. For example, 
if buildings were described as dilapidated when in 
fact they were in good condition ; if land were 
described as upland when in fact it was a marsh; 
such matters would be evidence in the case and 
properly considered by the jury as affecting the 
figures respectively given by the witnesses. This, 
in turn, would not however justify the jury in 
arbitrarily making an addition or subtraction from 
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the figures in evidence unless the testimony dis-
closed respective values on the controve:r_ted point. 

In addition to what the trial court said to the 
jury as to specific figures given by various wit-
nesses, there was submitted to the jury, by consent 
of counsel, a written list of the figures given. This 
list contained the before and after value as given 
by the various witnesses and the net result of the 
value of the property taken and damage to re -
mainder as testified to by each witness, and as fol -
lows: 

For the Land-owner: 
Makray . . . . . . . . . . $327,965.00 

plus damage because of marine 
inter£ erence, $184,070. Total 
damages . . . . . . . . . . . . . . . . . . . $512.035.00 

Houston . . . . . . . . . . . . . . . . . . . . . . $462,483.00 
Moore ............... ·........ $492,759.37 

For the Highway Commission: 
Du11ham .................... . 
Burhorn .................... . 
Ryer ....................... . 

$158,170.00 
$167,785.00 
$175,170.00 

This evidence presents the picture of a hiatus of 
$287,316 between the lowest figure given for the 
·property -owner and the highest figure given for 
the State. 

On behalf of the appellant it is urged that this 
sum of $287,316, represents a realm which the jury 
may not be permitted to invade; for the reason 
that there is not a scintilla of evide~ce in the entire 
record to justify a finding within the range covered 
by this figure above $175,170, and lower than 
$462,486. Against this argument on the figures as 
submitted by the Court to the jury no objection 
can be advanced unless it be said that the jury 
might have properly taken the figure of the witness 

I 
I . 

I 

I 



7 

Makray of $327,965 and disregarded his added 
damage for marine interference of $184,070. Ob-
viously the jury_ did not do that. 

Summarizing the contention made on behalf of 
the appellant we say; that the jury for a proper 
verdict in this case was necessarily confined under 
the figures to some figure within the range given 
on behalf of the property-owner between $462,483 
and $512,035, or else within the range of the figures 
given on behalf of the State between $158,170 and 
$175,170. It is further urged on behalf of the ap-
pellant that any figure arrived at within these 
ranges respectively must be reconcilable on some 
theory arising out of the evidence submitted. 

POINT II 

It is self-evident that the jury rejected all of 
the testimony and the view in itself could not 
have supplied evidence to support the verdict. 

The second ground of appeal is: 

'' That the jury disregarded and rejected all 
of the testimony and evidence received in the 
case, but nevertheless rendered a verdict.'' 

The argument and figures set out hereinabove 
under Point I are relied upon to support this 
ground of appeal, and the argument. will not be 
further elaborated except to point out to the Court 
that the exhibits in the case, together with the ex-
planatory testimony as to them, demonstrate con-
clusively that the view had by the jury could have 
settled no controverted point except as to what has 
been called the marine interference. By that, in 
the instant case, is meant the obstruction on the 
waterfront of the Passaic River caused by the 
building of an abutment slightly projecting beyond 



the string-piece of the dock and interrupting the 
full use of the dock frontage as theretofore. 

So far as this alleged damage is concerned, the 
jury was at liberty to adopt one of two proposi -
tions under the evidence. The figure given by the 
witness Ordeman of $179,330, or that given by 
Makray $184,070, or that given by Houston 
$123,000, might have been accepted by the jury; or 
in the alternative the figures given by each of the 
State's witnesses could have been accepted which 
included payment for the land on which the abut-
ment stood and the damage to the ripa. 

Much testimony was submitted on this phase of 
the case. Under the evidence however the jury was 
compelled to ·adopt one or the other of the damage 
figures given on behalf of the property-owner or 
reject them in toto. Comparing the verdict with 
all of these figures it is self-evident that none of 
the above figures for so-called marine interference 
was accepted by the jury. 

As to the basic land values used by either side 
there is no room for any great discrepancy. As 
the trial court correctly points out in the charge to 
the jury, the differences there are between $25,000 
and $35,000 per acre and four acres is the amount 
of the taking on the assumption that the owner is 
deprived of the entire area within those four acres 
which, of course, was not the fact under the stipu-
lation entered into as a part of the issue framed. 

POINT III 
The. verdict of the jury 1s contrary to the 

charge of the Court. 

The Court charged the Jury ( Case, page 280, 
lines 26, etc.) : 

'' There has been a great deal of testimony 
submitted in this case, pro and con, as to the 
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amount that should be awarded. · You are not 
bound -by all of the testimony that was sub-
mitted in this case. You are to be the judges 
of what the relevant testimony is, of what the 
truthful testimony is. You are to decide this 
case without passion, prejudice or sympathy; 
and even though you may have a conviction 
one way or the other about cases of this char-
acter, you should not exercise that personal 
conviction; you are to decide this case accord-
ing to the evidence you heard. Even though, 
gentlemen, a witness on the stand has given 
testimony that you believe to be true, but it 
conflicts with you_r conviction as to what 
should be done in this class of ca:ses, in con-
science you are bound to take that truthful 
testimony if it is relevant to the issue, with all 
the binding force which should be given to 
relevant, truthful testimony.'' 

Thereby the Court confined the jury to the tes-
timony submitted. Further we think that the Court 
erroneously instructed the jury that they were the 
judges of the relevancy of the testimony; and hav-
ing said that they were not bound by all of the 
testimony the jury was permitted to disregard 
· testimony on a basis of irrelevancy. 

No exception was taken to this part of the charge 
and cannot therefore be urged as a ground for 
reversal. It is adventent to under this point to 
show that the jury disregarded the Court's in-
structions. · 

Where the Court charged the jury as above 
quoted, that if a witness on the stand had given tes-
timony believed to be true such testimony must be 
accepted with all the binding force of relevant, 
truthful testimony, notwithstanding any conflict 
with the conviction of the jury as to what should 
be done; the verdict is proof of one of two of the 
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following alternatives. Either there was no wit -
ness whose testimony the jury believed to be true, 
or if the jury believed the testimony of any witness 
to be true and relevant they did not give that tes -
timony the binding force of relevant, truthful tes -
timony. 

Irrespective of the legal accuracy of the Court's 
instruction as to the evidential character of the 
view, presumptively the verdict does not reflect 
any evidence gathered from the view and must be 
confined within the testimony. 

This is further emphasized by the following 
language in the charge ( Case page 281, lines 
23-27) : 

"Therefore, disregard any information that 
you have received without this courtroom, and 
decide the case from the testimony of the wit-
nesses who were sworn and what they have 
testified to before you.'' 

Thus if the evidence cannot be reconciled with 
the testimony of the witnesses the jury has dis -
regarded the instructions given by the Court. 

POINT IV 
The trial court committed harmful error in its 

charge to the jury. _ 

The particular portion of the charge upon which 
the fourth ground of appeal rests is as follows: 

"In considering your view, or applying it to 
this case, bear in mind that you are not to take 
that view as evidence in the case.'' ( Case page 
281.) 

We submit that this is an erroneous statement of 
the law and was highly prejudicial to the correct 
solution of the problem before the jury. 
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The Legislature has provided for a view as a 
jurisdictional essential to a proper trial of the 
feigned issue in a condemnation appeal. The view 
provides the jury with what is known in the law as 
real evidence. One may properly ask if the view 
does not supply the jury with real evidence, what 
is this view in the case. 

In Hinners vs. Edgewater and Fort Lee R. R. 
Co., 75 N. J. L., 514, this Court dealt with the use 
to be made by the jury of the view of the premises. 
The language of the trial court was objected to by 
the plaintiff-in-error on the theory that under the 
charge of the Court the jury were instructed that 
they might "bring in a verdict in accordance with 
their own opinions irrespective of the evidence.'' 
The defendant -in -error contended that . this in-
struction did not give any such probative force to 
their view independently of or without due regard 
to the evidence, but that they were, on the con-
trary, expressly told to use their view in forming 
their judgment of the evidence and in reaching an 
opinion with reference thereto. This Court ap-
proved the latter interpretation of the charge. 

While we think that the learned trial judge in the 
instant case intended to instruct the jury along the 
lines approved by this Court in the Hinners case, 
we submit that the language and effect of the 
charge in the instant case differs widely from what 
this Court approved of in the Hinners case. 

Reading the charge of the Court below in the 
Hinners case it is quit .e apparent that the Court 
used the words "evidence" and "testimony" in-
terchangeably. In that case the Court could not 
have been misunderstood because the language is 
that the jury "listened" to all the evidence in this 
case. Likewise the reference to '' the evidence 
which has been presented,'' read in conjunction 
with reference to the testimony both before and 
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after must have conveyed to the minds of the jury 
that the Court was referring only to testimony 
presented in court and was dealing only with the 
tise to be made of the view by the jury. 

This Court in the Hinners case did not decide a 
question there pointed out at the foot of page 
518, i. e., the distinction between the limited func-
tion of an ordinary jury of view under the then 
31st Section of the Jury Act and that view had 
under the express direction of the Condemnation 
Act. The necessity for such determination did not 
there arise. The trial judge had not there charged 
the jury that the view was not evidence in the case. 

That the learned trial judge in the instant case 
did not use the word ''evidence'' as a synonym of 
testimony is not only apparent from what immedi-
ately follows in the charge itself but what followed 
when the Court's attention was called to it by the 
exception to· the particular language. 

In dealing with the duty of the jury to disregard 
any information received regarding any award 
made by the condemnation commissioners the 
Court says ( Case page 281) : 

"You have sworn to decide this case upon 
the · evidence that is produced before you in 
this courtroom.'' 

Again: 
'' Therefore disregard any information that 

you have received without this courtroom, and 
decide the case from the testimony of the wit -
nesses who were sworn and what they have 
testified to before you." 

While these latter instructions may have been in -
tended to apply only to improper information ob-
tained by the jury outside of the courtroom, the 
instruction is so drastic and specific as to limit the 
evidence in the case to '' the testimony 9f the wit-

(f 
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nesses who were sworn and what they have tes-
tified to before you." At the conclusion of the 
charge the attention of the trial court was called 
to the specific language objected to. 

In the printed case (page 287, line 40) there is a 
scribner 's error. The transcript says "it is really 
evidence in my opinion'' ; obviously this should 
have read "real". ,Ve beg this Court to accept 
this as a correction in the state of the case. 

Then follows ·what the Court calls the amend-
ment. 

We are· not in conflict with the trial court that 
the upper cburt has decided that the view Qf the 
jury is to be used and ap;plied to a better under -
standing of the testimony adduced in court. We 
do insist that the upper court has neither decided 
nor even indicated that the view by the jury is not 
evidence in the case. The amendment not only 
did not correct the language excepted to but 
emphasized the harmful error. The jury were de-
prived of the right to use as evidence what was 
evident to them from their view. By this we do 
not intend to argue that the jury had a right. to 
form an opinion of the value of the land in conflict 
with the testimony and other evidence adduced. 
On the contrary, we emphatically urge that the 
view could not serve that purpose; but with equal 
insistence urge that the jury could not lawfully be 
deprived of the objective evidence presented to 
them by such view. 

This Court in Garland vs. Furst Store, 93 N. J. 
L., 127, has dealt with objections pertinent to but 
not dispositive of the question raised in the instant 
case under this point. Dealing with the effect of 
an inspection or examination under the Evidence 
Act and a view under the Jury Act this Court there 
concluded: 
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"In our opinion the question presented to a 
court of review should be decided on what ap-
pears in the record brought up to the appellate 
tribunal, notwithstanding that a view was had 
by the jury." 

This Court in that case intimates that there is no 
substantial difference between ''a· jury of view'' 
under the J u;ry Act and an inspection or exam-
ination by the jury under the Evidence Act. As 
this is by way of obiter in that case we do not deem 
it necessary in the instant case to deal with that 
suggestion expressed by the Court. 

We do, however, urge that neither of the statu-
tory provisions there discussed is by itself ap-
plicable to a condemnation . proceeding; for the 
reason that the view under the Jury Act shall be 
ordered by the judge only if siich view is necessary 
to enable the jury better to iinderstand the evi-
dence given in the case; while under the Evidence 
Act the inspection or examination is to be ordered 
when it shall appear that siich proceeding would 
aid in ascertaini111g the tridh of any matter in dis -
piite between the parties to the action. Regarding 
the force of such inspection or examination this 
Court in the Garland case says: 

"Not that it should be conclusive of any-
thing or even evidence in and of itself." 
(Italics ours.) 

The Eminent Domain Act is neither an amend-
ment nor a supplement to either the Evidence Act 
or the Jury ct. In providing for a view by a jury 
in a condemnation proceeding the Legislature has 
made such a view mandatory as a part of a proper 
trial to ascertain the quantum of compensation. 
Under the Evidence Act the function to be per-
formed by the jury is called an inspection or exam-
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ination; and the purpose expressed in the Statute 
is to '' aid in -ascertaining the truth of any matter 
in dispute between the parties to an action.'' 
Under the Jury Act it is provided that the Court 
may order that the jury shall view any place if 
such view is necessary to enable the jury better to 
understand the evidence given in the case. 
· To ascertain the Legislative intent in providing 

for a view by the jury on an appeal in condemna -
t ion eases, other parts of the same Act relating to , 
the object to be accomplished must be considered. 
That object is to fix just compensation. To that 
end, where no agreement under negotiations can 
be reached, the Act provides how commisioners 
shall arrive at an assessment of the amount to be 
paid to a land -owner for property and damages. 

Section· 6 under the caption of Duty of Commis -
sioners provides that: 

'' The commissioners, having first taken and 
subscribed an oath or affirmation to faithfully 
and impartially examine the matter in ques -
tion and to make a true report according to 
the best of their skill and understanding, shall 
meet at the time and place appointed and pro -
ceed to view and examine the land or other 
property -and make a just and equitable ap -
praisement of the value of the same, and an 
assessment of the amount to be paid by the 
petitioner for such land or other property and 
damage aforesaid ,x, "" ,x, '' 

It is obvious that the essential statutory require -
ments under this section for the ascertainment of 
jus t compensation are: 

a. First to take and subscribe an oath or 
affirmation faithfully and impartially to ex-
amine the matter in question. 
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b. To make a true report according to the best 
of their skill and understanding. 

c. They shall meet at the time and place ap-
pointed and proceed to view and examine the 
land and other property. 

d. To make a just and equitable appraisement 
of the value of the land and other property. 

e.- To make an assessment of the amount to be 
paid for the property and damage. 

No procedure is provided for taking any tes -
timony; and any faithful and impartial exam -
ination to the best of the skill and understanding 
of the commissioners if they shall have met and 
viewed and examined the land covers a method of 
procedure and the quantum of evidence upon which 
to base the compensation to which the land -owner 
is entitled under the Constitution when his land is 
taken for public use. 

In connection with this it must be considered 
that the· commissioners must be impartial resident 
freeholders in the county wherein the lands to be 
taken lie. We thus have impartial resident land-
owners who upon a view ancl examination of the 
land produce the identical result required of a jury 
on 1appeal. 

There seems no escape from the conclusion that 
the award of the commissioners as a matter of law 
reflects the real eviclence established by a view of 
the land, and that the examination may properly 
and legally be confined to their skill and under -
standing as freeholders in the same county. 

If this interpretation of the legislative purpose 
in providing for a view and examination of the 
land is correct, we urge that neither this view nor 
the examination can be logically put into the same 
cla ssification as tho view and examination respec-
tively provided for in the Evidence Act and the . 
Jury Act. 

(I 
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The object to be accomplished by an appeal is 
ident ical. The means . of arriving at the objective 
however differ in certain essentials relating to the 
point under discussion. 

a. The jurors need not be freeholders. 
b. The value of the land or other property may 

not be determined by the jurors from a view 
and examination of the land based on their 
skill and understanding. 

c. The evidence which they may receive and con-
sider is under the rigid supervision of the 
trial judge according to well established 
rules. 

d. Presumptively they are controlled by the 
charge of the court in matters of law. 

'lv e thus find that the Legislature in a proceed ~ 
ing on appeal has still provided for the view of the 
land and other property but has eliminated the 
examination. The testimony taken in court and 
other evidence there produced takes the place of -
the examination made by the commissioners. 

It follows as a logical sequitur that the trial jury 
may not make its own examination of the value of 
the land based on the skill and understanding as 
freeholders in the county, but that the Legislature 
has nevertheless pres erved the full evidential force 
of the view of the land in conjunction with the ex-
amination as to value produced before the jury in 
open court by testimony or other evidence. 

Therefore we urge that under this statute the 
view of the land by the jury remains real evidence 
which they must be permitted to use, and are 
obliged to use, as such in conjunction with all of 
the testimony and other evidence in the case. 

To deny the jurors the right to consider their 
view as part of the evidence in the case is tanta -
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mount to asking them to repudiate the evidence of 
their own senses. 

Ilartm ,an vs. Reading cf; P. R. R. Co., 130 
Atl. 774. . 

The Legislature in this Act has not said to the 
commissioners that they may inspect or examine 
the land if it would aid in ascertaining the truth of 
any matter in dispide between the parties to the 
action, nor · that they may view the land if such 
v1iew is necessary to enable the fury better to 
iindersta1id the evidence given in the case, and the 
want of any such provisos in the Eminent Domain 
Act demonstrates the distinction in the statutory 
enactments. 

This Court respecting~ view or inspection under 
the Evidence Act or the Jury Act has held, that 
failure to have such a view even though ordered by 
the Court will not reverse the proceedings had. No 
one will seriously urge that this Court would sus -
tain either an award or a verdict if a view of the 
land by commissioners or by the trial jury had not 
taken place. 

CONCLUSIONS 
We respectfully submit that there is no evidence 

in the case to support the verdict of the jury. rrhis 
point does not address itself to the weight of the 
evidence, nor to the question as to whether the ver -
dict is excessive or inadequate. It rests upon the 
proposition that as a matter of law a verdict for 
which no support can be found in the evidence can -
not be sustained. 

The record shows that the jury disregarded and 
rejected all of the testimony and evidence received 
in the case and returned a verdict upon knowledge 
not found in the case, not testified to by them in 
court and upon their private opinions;· depriving 

l 
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the appellant of the right of cross-examination and 
the benefit of all the tests of cr edibility which the 
law affords. 

A review of the evidence and a pp lying thereto 
the charge of the Court demonstrates that the ver-
dict is contrary to the charge of the Court. 

The appellant suffered harmful error through 
the instructions to the jury as to the legal effect 
of the view. 

For the reasons given we respectfully submit 
that the verdict of the jury and judgment thereon 
should be set aside and a venire de nova ordered. 

w ILLIAM A. STEVENS, 

Attorney-General of New Jersey, 

WALTER H. BACON, JR., 

Chief Counsel, 

GEORGE T. VICKERS, 

Assistant Attorney-General, 
Attorneys for and of Counsel 

Appellant. 
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THE STAT 'E OF -NEW JERSEY, 
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vs. 
LINCOLN TERMINAL CoRPORATION, 

Respondent. 
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Hudson County 
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BRIEF FOR RESPONDENT. 

Statement of Facts. 

This case was tried before Judge Thomas 
Brown and a jury in the Hudson County Circuit 
Court on an appeal from a report and award of 
commissioners on condemnation. After the jury 
viewed the premises a considerable amount of evi-
dence was introduced as to the , value of the 
propBrty taken by appellant. Mr. Ordeman tes-
tified at length as to the nature and extent of the 
damage suffered by respondent ( S. C., pp. 9-75) ; 
several witnesses testified as to sales of compar-
able land (S. C., pp. 84, 107, 110); lBases showing 
the amount of rent received were introduced in 
Bvidence ( S. C., p. 85) and a considerable amount 
of other evidence bearing on the valu€ of the land 
taken by appellant was introduced ( S. C., pp. 16, 
17, 19, 104, 105). . 

In addition to the foregoing, expert testimony 
as to the value of the property taken by appellant 
was introduced on behalf of both the appellant 
and the respondent. Messrs. Makray, Houston 
and Moore, each of whose qualifications was ad-
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mitted ( S. C., pp. 91, 135, 158), testified as experts 
on behalf of respondent. Mr. Makray testified as 
to the value of respondent's property before and 

_ aft .er appellant took a portion thereof, placing 
the damage to respondent at $327,965.00, plus 
$184,070.00 for interference with marine facilities, 
making a total of $512,035.00 (S. C., p. 99). Mr. 
Houston likewise testified as to the value of re-
spondent's property before and after the taking 
and placed respondent's damages at $462,486.00 
(S. C., p. 139). Mr. Moore fixed respondent's 

.damage at $492,759.37 (S. C., p. 158). The experts 
produced by appellant fixed the damages of re-
spondent between $158,000.00 and $175,000.00 
(S. C., pp. 190, 202, 236). 

The property in this suit consists of two par-
cels which were operated as a unit. As to the 
parcel west of Jacobus Avenue, the experts pro-
duced by respondent used a base figure of 
$35,000.00 an acre as compared with a base figure 
of $25,000.00 an acre - used by the experts pro-
duced by appellant ( S. ,C., pp. 158, 205). As to 
the parcel east of Jacobus Avenue, the experts 
produced by respondent used as a base figure the 
sum of $25,000.00 an acre as compared with a base 
figure of $15,000.00 an acre used by the experts 
produced by appellant (S. C., pp. 158, 205). 

The Trial Court submitted the determination 
of the value of the property taken by appellant 
to the jury, which rendered a verdict in favor 
of respondent in the sum of $375,000.00. Appel-
lant thereafter filed notice and grounds of appeal, 
and has filed a brief in support of its appeal. 

! . 
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ARGUMENT. 

POINT I. 

Ground of appeal number 1 is improper and 
should be dismissed; the evidence in the case 
fully supports the verdict of the jury. 

Appellant's first ground of appe ,al, which is 
argued under Point I of its brief, is "that there 
is no ,evidence in the case to support the verdict 
of the jury.'' It is entirely clear that this ground 
of appeal is improper and furnishes no basis for 
r,eview. In Klein v. Shryer, 106 N. J. L. 432, 434 
(E. & A., 1929), an identical ground of appeal 
was held improper, this Court saying: 

"#9 is that there was no legal evidence to 
support the judgment and such a reason 
points to no judicial action to be reviewed.'' 

See also M a,ngone v. Paterson, 104 N. J. L. 132 
(E. & A., 1927). The- cases without exception 
state that it is only judicial action which is the 
subject of grounds of appeal. Meyer v. Lagervelt, 
9 N. J. Misc. 503 (Sup. Ct., 1931); Booth v. 
Keegan, 108 N. J. L. 538 (E. & A., 1931). In the 
Meyer case the Court said: 

"It has been repeatedly held that the only 
matters properly coming before an appellate 
tribunal for determination are alleged errors 
committed by the court during the trial of 
the case. Van Seiver v. Public Service Rail-
way Co., 96 N. J. L. 14; Ratz v. Hillside Bus 
Owners' Assn., 103 id. 502. +t is strange 
that counsel should so of ten disregard this 
elementary legal rule and particularly that 
phase of it which relates to the weight of evi-
dence. Osbwn v. DeY oung, 99 id. 204." 
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Appellant's first ground of appeal can in no 
sense be said to refer to any alleged error com-
mitted by the Court during the trial of the case. 
Although it is impossible from the ground of 
appeal itself to ascertain what the nature of 
appellant's objection is, its argument under 
Point I of its brief is directed towards the action 
of the jury as distinguished from any action by 
the lower court. It is too clear to warrant ex-
tended discussion that while such an objection 
may be urged on a rule to show cause, it has no 
proper place on appeal. 

Assuming, however, that appellant may prop -
erly raise in this Court the matters included in 
Point I of its brief, it is apparent that they are 
without merit. Appellant's contention is that 
since the ,experts produced by appellant testi-
fied that respondent's damages were less than 
$375,000.00 and respondent's experts testified that 
its damages were more than $375,000.00, the jury's 
action in rendering a verdict of $375,000.00 was 
contrary to law. This contention seems to be so 
obviously unsound as hardly to require refutation. 

First, it is not true, as stated at page 3 of ap-
pellant's brief, that the jury in a condemnation 
case has no evidence except the opinions of the 
experts. In our case there was evidence of rental 
values ( S. C., p. 85) ; there was evidence of sales 
of comparable land (S. C., pp. 84, 107, 110); there 
was considerable testimony describing the nature 
and extent of respondent's damage ( S. C., pp. 
9-75) ; and there was testimony of various other 
types bearing on the value of the property taken 
by appellant (S. C., pp. 16, 17, 19,104, 105). 

Secondly, in addition to all of the foregoing, 
there were several experts produced by respond-
ent and several by appellant and each of the ex-
perts testified as to the items which caused him 
to arrive at his ultimate figure. 

l 
l 
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From all of the evidence introduced, consid-
ered in the light of their view of the premises, 
the jury determined that respondent was entitled 
to $375,000.00 and accordingly rendered a verdict 
in that amount. 

Appellant concedes in its brief (p. 3) that the 
jury had '' the right to accept or reject the opin-
ion of a witness in whole or in part.'' Just what 
evidence the jury accepted and what evidence it 
disbelieved is impossible to ascertain; surely, 
there can be no serious question that there was 
ample evidence in the case from which it could 
have and did reach the conclusion that respond-
ent was entitled to $375,000.00 as compensation 
for the land taken by appellant. 

The contention advanced by appellant under 
Point I of its brief that the jury had no right to 
reject the expert testimony of both the appellant's 
and the respondent's witnesses has been uni -
formly overruled by our courts and by courts 
generally throughout the United States. 

In State Highway Commission v. The Mayor 
and Board of Aldermen, 109 N. J. L. 303, 307 
(E. & A., 1932), the appellant, State Highway 
Commission, in a condemnation case, advanced 
the identical argument which it advances here. 
This Court summarily disposed of appellant's 
contention in the following language: 

"'I 1he appellant next contends that because 
real estate experts valued the lands in ques-
tion at various figures from $22,~98.28 to 
$31,200, there is no evidence to sustain the 
verdict for $7,500. But this is not necessarily 
true. Expert testimony is not necessarily 
binding upon the jury . The jury may adopt 
so much of it as appears sound, reject all of 
it, or ado1Jt a:11 of it. 10 R. C. L., 218; Hin-
ners v. Edgewater and Fort Lee Railroad Co., 
75 N. J. L. 514. The verdict represents the 
judgment of the jury, after viewing th~ 
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premises and considering all of the evidence 
with respect to the value of the land.'' 

In Somerville and Easton Railroad Co. v. 
Doughty, 22 N. J. L. 495 ( Sup. Ct. 1850), a con-
demnation case which is cited at page 4 of appel -
lant 's brief, the jury rendered a verdict for 
$6,800.00. The experts on behalf of the land-
owner placed the value of the land taken at ap -
proximately $10,000.00, while the experts on be-
half of the railroad placed its value at between 
$2,500.00 and $3,700.00. The railroad obtained a 
rule to show cause why the verdict should not be 
set aside. The Supreme Court discharged the 
rule, saying : 

'' From this discordant testimony, it will 
be readily perceived, if the witnesses were 
equally intelligent and candid, and had equal 
opportunities of forming a correct judgment, 
that the duty of deciding between them would 
be no easy task for the jury. If the jury 
had attached implicit faith to the truth and 
soundness of the opinions · expressed by the 
plaintiff's witnesses, their verdict must have 
been for a much larger sum; if they had taken 
the testimony of the defendants' witnesses 
as their guide, it would have been for a less 
sum. It seems that they did neither, but ren-
dered a verdict for a sum intermediat ,e these 
several estimates; and can we say, from this 
testimony, that they were wrong, and that 
their verdict is excessiv •e f'' 

See also: 

Hart v. Denise, 75 N. J. L. 82 ( Sup. Ct., 
1907). 

The cases in othe ,r jurisdictions in support of 
the proposition that a jury may disregard the ex-
pert testimony of both parties as to damages and 
render a verdict in a different amount are legion. 

l 
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Gou.ch v. Republic Stornge Co., Inc., 211 N. Y. 
Supp. 433 (1925), aff'd 219 N. Y. Supp. 46 (1926); 
Head v. Hargrave, 105 U. S. 45, 26 L. Ed. 1028 
(1881 ) ; Wha.Zen v. Granl, 129 Mich. 178, 88 N. W. 
401 (1901); Commonwealth v. Anderson, 14 S. W. 
(2d ) 392, 228 Ky. 90 (1929); Niemi v. Brad'y, 203 
N. W. 124, 230 Mich. 217 (1925); Ad :a,ms v. Ginvn, 
107 S. E. 608, 27 Ga. App. 222 (1921) and cases 
collected in 45 L. R. A. (N. S.) 181; 42 L. R. A. 
767. 

In Gauch v. Republic Storage Co., Inc., su.pra, 
the Court said : 

'' Two witnesses gave evidence as to value. 
They testified as experts. The jury did not 
adopt the figurBs of either. They appear to 
have believed that it was worth less than the 
value placed upon it by the plaintiff and more 
than that placed upon it by defendant's wit-
ness, Traite1. It was competent for the jury 
to determine the value, and their verdict can -
not be set aside as the result of an unlawful 
compromise.'' 

In Gu.yon v. Brookly1fl, Heights R. R. Co., 97 
N. Y. Supp. 1038 (1906), the Court said: 

'' The charge of the justice relative to the 
value of physician's services was, in effect, 
an instruction to the jury that they must be 
governed by his opinion as to the • value of 
such services. This was clearly erroneous, 
as the opinion of an expert as to the value 
of services is not conclusive, such testimony 
being merely advisory, and the weight of it 
is for the determination of the jury. Head : v. 
Hargrave, 105 U. S. 45, 26 L. Ed. 1028; Law-
lor v. French, 14 Misc. Rep. 497, 35 N. Y. 
Supp. 1077; HuU v. St. Lou.is, 138 Mo. 618, 
40 S. W. 89, 42 L. R. A. 753.'' 

Accord Dunphy v. Thomvson, 3 N. J. Misc. 1086 
( Sup. Ct., 1925). 
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Appellant fails to cite any case which is in any 
wise contrary to the foregoing authoritie ·s; the 
case of M auvaisterre Dramage dJ; Levee District 
v. Waba ,sh R. R. Co., 299 Ill. 299 (1921), which is 
cited at page 5 of appellant's brief, does not in 
any sense support appellant's position. 

In addition to the authorities, pertinent con-
siderations of reason and policy require that ver-
dicts of juries such as that here, involved be sus-
tained. The· consequences resulting from a doc-
trine requiring juries to accept the values testi-
fied to by either the plaintiff's or defendant's 
experts would be disastrous and far-reaching and 
would invariably result in injustice. 

It is respectfully submitted that ground of ap-
peal Number 1 is improper and should be dis-
missed and that the evidence in the , case fully 
supports the verdict of the jury. 

POINT II. 

Ground of appeal number 2 is improper and 
should be dismissed; the jury did not disre-
gard the testimony in the case. 

Appellant's second ground of appeal, which is 
argued under Point II of its brief is "That the 
jury disregarded and rejected all of the testimony 
and evidence received in the case but neverthele ·ss 
rendered a verdict.'' Our Courts have repeat-
edly condemned similar grounds of appeal. In 
Pal .adin10 v. Raio, 6 N. J. Misc. 372 (Sup. Ct., 
1928), aff'd in 105 N. J. L. 246 (E. & A., 1929), 
the Court held that the following ground of appeal 
was improper: 

''-That the judgment is not supported by 
the proofs in the case.'' 
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Appellant advances, in support of Point II of 
its brief, the same contention as that advanced 
under Point I of its brief. Since appellant rests 
entirely upon its argument under Point I to sup-
port Point II, it is unnecessary to do more than 
refer to the authorities and argument contained 
in the preceding point of this brief. 

It is respectfully submitted that ground of 
appeal number 2 is improper and should be dis-
missed and that the jury did not disregard the 
testimony in the case. 

POINT III. 

Ground of appeal number 3 is improper and 
should be dismissed; the verdict of the jury 
is not contrary to the charge of the Court. 

Appellant's third ground of appeal, which is 
argued under Point III of its brief, is '' Because 
the verdict is contrary to the charge of the 
Court.'' The impropriety of this ground of a p-
peal is obvious. It does not point to any judicial 
action to be reviewed and fails to ref er to the 
portion of the charge with which the verdict is 
alleged to be inconsistent. In Meyer v. W agervelt, 
9 N. J. Misc. 503 (Sup. Ct., 1931) the Court held 
that the following ground of appeal was improper 
and furnished no basis for review: 

"That the verdict is contrary to, and incon-
sistent with, the · charge , of the Court, the 
issue raised by the pleading, and the evidence 
adduced in support of the allegations or 
issue.'' 

The portion of the charge which appellant con-
tends was disregarded instructed the jury that 
they were to render a verdict upon the relevant, 
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truthful t€stimony in the case. Appellant con-
tends that since the jury rendered a verdict which 
did not coincide with the figure of any one expert, 
it disregarded the Court's direction that it render 
a verdict upon th€ testimony in the case. Else -
where in its brief appellant admits that '' the 
right to accept or reject the , opinion of a witness, 
in whole or in part, is entirely a prerogative of 
the jury.'' And the authorities and arguments 
contain€d in Point I of this brief fully dispose of 
appellant's suggestion that the jury was under a 
duty to accept the figure of any one of the experts. 
Under the law and under the Trial Court's charge 
the jury had the right to reject the opinion of any 
expert in whole or in part and had the right to 
render a verdict, as they did in this case, upon 
all of the testimony, considered in the light of 
their view. Since the argument of appellant under 
Point III is based entirely upon the validity of 
its contention set forth under Point I of its 
brief, we ne-ed do no more than refer to the 
authorities and arguments contained in Point I 
of this brief. 

At page 9 appellant refers to the portion of the 
charge in which the Court said: ''You are to be 
the judge of what the relevant testimony is, of 
what the truthful testimony is.'' No exception 
was taken to this instruction, it is not asserted as 
a ground of appeal, and appe llant admits (p. 9) 
that it is not before this Court for review. Fur-
thermore, the instruction is obviously correct. A 
jury must necessarily determine what testimony 
is truthful and relevant to the issue being con-
sidered before it can reach a verdict in any case. 

It is respectfully submitted that ground of 
appeal number 3 is improper and should be dis -
missed and that the verdict of the jury is not con-
trary to the charge of the · Court. 
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POINT IV. 

Ground of appeal number 4 is improper and 
should be dismissed; the Trial Court com-
mitted no error in its charge. 

Appellant's fourth ground of appeal, which is 
argued under Point IV of its brief, is: 

'' Because the Trial Court committed harm-
ful error in charging the jury as follows : 

"In considering your view or applying it 
to this case bear in mind that you are not to 
take that view as evidence in the case.'' 

During the course of its charge the lower Court 
charged the jury as follows: 

'' The Court has cited the issues to you, 
and at the opening of the case the Court in-
structed you as to your view of the premises 
in question. In considering your view, or 
applying it to this case, bear in mind that 
you are not to take , that view as evidence in 
the case. You are to use your view so that 
you will better understand the testimony that 
was given here under oath.'' 

At the end of the Trial ·Court's charge and be-
fore the jury retired the following took place : 

'' Are there any exceptions to the Court's 
Charge1 

'' Mr. Vickers-I desire to take an excep-
tion to that part of your Honor's Charge 
where you said 'you are not to take that 
view,' referring to the view of the property, 
'as evidence in the case.' My contention, and 
I take the exception respectfully, is because 
the Upper Court has never dir'ectly passed on 
that. It is really evidence, in my opinion. 

"The Court-The , Court feels that the 
Upper Court has clearly decided that propo-
sition to the effect that a Jury has the right 
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to view a property and what they learn by 
that view is to be used and applied to a better 
understanding, or an understanding of the 
evidence , that is adduced, and the view by the 
Jury is not testimony in the sense that testi -
mony is adduced in Court. 

"The Jurors a.ct in the capacity of jurors; 
and not as witnesses, to go out and see the 
property and form an opinion. 

"Mr. Vickers-I don't object that it is not 
testimony. But it is my contention that it is 
evidence. 

'' The Court - The Court has made the 
amendment that has just been pronounced in 
answer to your objection, and the Court will 
stand on that. 

'' Mr. Vickers-May I pray an exception f 
"The Court-You may have it." 

Appellant's fourth ground of appeal makes no 
reference ·whatsoever to the Court's enlargement 
of the charge objected to by appellant, but merely 
quotes a sentence from the charge as originally 
given. Clearly, therefore, it is improper and in 
direct violation of the requirement that the in-
struction complained of must be specifically and 
fully set forth. See Dunn v. H ely, 104 N. J. L. 
84 (E. & A., 1927). 

Furthermore, the charge of the Trial Court was 
entirely correct. The decision of this Court in 
Hinners v. Edgewater and Ft. Lee R. R. Co., 75 
N. J. L. 514 (E. & A., 1907), expressly disposes 
of appellant's contention. There this Court 
said: 

'' In effect the jury were told that they 
might make use of their view of the premises 
in forming their judgment of the testimony 
and in reaching an opinion upon its consid-
eration, and that their opinion upon the ques-
tions they were to decide should be based 
upon the testimony as thus understood by 
them and applied to what they had seen. 
This, I think, is a correct charge.'' 
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A mere reading of the charge in our case dis-
closes that it follows implicitly the views of this 
Court as expressed in the Hinners case. The 
Trial Court, in effect, instructed the jury that they 

· could use their view in forming their judgment 
of the testimony and that they were, to decide the 
case upon the testimony as understood by them 
in the light of their view. 

In Garland v. Furst S'tore, 93 N. J. L. 127 (E. & 
A., 1919), an action at law for alleged negligence 
resulting from personal injuries, the jury viewed 
the premises and ultimately rendered a verdict 
for the plaintiff. An app€al was then taken to 
the Supreme Court, which held that since the jury 
had viewed the premises there could be no re-
versal even though the record disclosed no evi-
dence of negligence. On appeal to this Court the 
decision of the Supreme Court was reversed, 
Chancellor Walker, sp€aking for the Court and 
referring to the decision of the Supreme Court, 
said: 

"1 1his was, in effect, a ruling that what 
the jury saw amounted to mute evidence 
tending to establish defendant's negligence, 
and for that reason, in addition to the other 
one given, namely, that the ·re was evi-
dence of an unusually slippery floor, stated 
arguendo, the judgment was affirmed, ap-
parently upon the theory that because th€ 
extent to which the view afforded evidence 
could not be lrno-wn, the verdict could not be 
overridden even if the proofs to be found in 
the record were not in and of themselves suf-
ficient to sustain the jury's finding. This we 
deem to be error. In our opinion, for rea-
sons to be pres€ntly stated, a judgment 
should be reversed if legally unsupportable 
in and by the record under re ·view, notwith-
standing a view of the premises by the jury.'' 

In DeGray v. N. Y. & N. J. Telephone Co., 68 
N. J. L. 454, 458 ( Sup. Ct., 1902), the Supreme 
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Court ( Gummere, C. J. and Van Syckel, Fort and 
Garretson, J. J.), expressly approved the doc-
trine of Close v. S'amm, 27 Iowa 503, 507, where 
the Court held: 

'' It seems to us that it [ the purpose .of the 
statutory view] was to enable the jury, by the 
view of the premises or place, to better un -
derstand and comprehend the testimony of 
the witnesses respecting the same, and there-
by the more intelligently to apply the testi-
mony to the issues on trial before them, and 
not to make them silent witnesses in the case, 
burdened with testimonv unknown to both 
parties and in respect t~ which no opportu-
nity for cross-examination or correction of 
error, if any, could be afforded either party. 
':C "'' ,x, It is a general rule, certainly, if not uni-
versal, that the jury must base their verdict 
upon the evidence delivered to them in open 
Court, and they may not take into considera -
tion facts known to them personally but out-
side of the evidence produced before them 
in Court; if a party would avail himself of 
the facts lrnovvn to a juror, he must have him 
sworn and examined as other witnesses.'' 

See also Zanesville R. R. v. Balen, 76 Oh. St. 376, 
81 N. E. 681 (1907); Brakken v. Min ,neapolis R. 
R. Co., 29 Minn. 41, 11 N. W. 124 (1821); Seefeld 
v. Chicago Ry. Co., 67 Wis •. 96, 29 N. W. 904 
(1886). 

In Zanesville Ry. Co. v. Balen, su,pra, a con-
demnation case, the Court reached the same con-
clusion arrived at by this Court in the Garlarnd 
case, saymg : 

''
1Counsel is surely right in assuming that 

if the impressions obtained by the jury from 
the view are themselves evidence in the case, 
there is no way by which that evidence can be 
carried into the bill of exception, and hence 
it inevitably follows that there is not power 
in a reviewing court to pass on the weight 
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of the evidence. ,x, ,x, ,:t- Is it not plain that the 
jurors if the view be evidence would become 
silent witnesses? That the verdict might be 
based wholly on their own inspection of the 
premises, in which situation the cause would 
be determined no t upon evidence given in 
court, but upon personal inspection? If the 
impressions of the jury thus obtained are 
evidence then the taking of that evidence be-
comes a part of the trial. * ,x, * If the testi -
mony is to be taken in part out of court, and 
as to that part in utter silence, how can the 
parties cross -examine? How can they off er 
rebutting or explanatory testimony? How 
can the counsel intelligently argue the ques-
tions of fact? In short, how is it possible to 
have a fair trial? Again, jurors are selected 
partly because of their general intelligence 
and general knowledge of affairs, but not be-
cause of their supposed particu.lar knowledge 
of the particular subject. The body may be 
made up of tradesmen, professional men, 
merchants, carJ)enters, shoemakers, tailors, 
men with little, if any, knowledge of real es-
tate values and yet it is proposed to allow 
them to substitute their judgment for that of 
men who before they are permitted to testify 
must qualify and show expert knowledge. 
The proposition contended for seems unten-
able from every point of view." 

It is interesting to note that Point II of appel-
lant's brief (p. 7) concedes that "the view in 
itself could not have supplied evidence to support 
the verdict. '' 

At page 14 of its brief appellant suggests that 
in condemnation cases the jury's view has a dif -
ferent effect than in ordinary cases. The Hinn.ers 
and DeGray cases were condemnation cases; and 
the Court in the Ga.rland case makes no distinc-
tion between condemnation cases and other cases. 
See 93 N. J. L. 127, at 134. 

It is indeed difficult to follow appellant's argu -
ment that the jury's view has a different effect in 



16 

condemnation cases than in other cases. Section 
12 of the Eminent Domain Act ( C. S., p. 2186) 
merely states that the Circuit Court shall '' frame 
the issue between the parties and direct a jury to 
be struck and a view of the premises and prop -
erty to be had.'' And se-ction 13 provides ( C. S., 
2187) that: "The issue shall be tried in the same 
manner as other issues in said court are · tried, 
and the jury shall assess the value of the said 
land or other property and the damages sus -
tained.'' 

The act contains no provision whatsoever as to 
what ,effect the jury's view shall have and it seems 
too clear for argument that the ordinary prin-
ciples are consequently applicable. Appellant 
refers to the statutory provisions relating to the 
procedure by the condemnation commissioners. 
Those provisions do not in any wise lend any sup -
port to appellant's contentions; furthermore, they 
have no bearing on the proceedings befor ,e the 
Circuit Court. Those · proceedings are entirely in-
dependent and displace any earlier proceedings or 
findings. 

Appellant's attempted distinctions between the 
evidence and jury acts and the · Eminent Domain 
Act are obviously without merit. None of the acts 
contains any provision as to what effect the jury's 
view shall have; the evidence act is exceedingly 
broad in permitting views where they will aid '' in 
ascertaining the truth of any matter in dispute" 
and the Eminent Domain Act merely provides that 
a '' view of the · premises'' shall be had. In the 
absence of any statutory provision it is clear 
that the general principles as set forth by this 
Court in the Himiers, De Graiy and Garland cases 
apply. Under those cases the Trial Court's 
charge was entirely accurate. 

Finally, it is evident that even if the sentence · 
objected to by appellant were improper appellant 
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was not prejudiced thereby. The photographs 
which were introduced in evidence and the remain-
ing exhibits are admittedly accurate r·epresenta -
tions of the premises. The exhibits, together with 
the testimony, were submitted to the jury, who 
were instructed to consider them in the light of 
their view of the premises. Clearly appellant 
could not have be€n harmed by the sentence ob-
jected to even if it were erroneous. It is, of 
course settled that in the absence of a showing of 
prejudice no ground of reversal exists. See In re 
Boa .rel of Recreation Commission ,ers, 103 N. J. L. 
419, 136 Atl. 176 (E. & A., 1927). 

It is respectfully submitted that ground of ap -
peal Number 4 is improper and should be dis-
missed and that the Trial Court committed no 
error in its charge. 

Conclusion. 

It is respectfully submitted that the judgment · 
rendered upon the verdict of the jury should be· 
amrmed. 

(2774) 
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