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| NEW JERSEY
1 Court of Errors and Appeals

State Hicmway CoMMISSION OF
THE STATE oF NEw JERSEY,

5 - Appellant,
|
\

vS.

On Appeal

Lincory Trerminan  Corpora-
TION, a corporation of New
Jersey, et als.,

Respondents.

i
; STIPULATION

In order to save unnecessary expense of printing 10
and to prevent encumbering the record with much
printed matter of no value in the full presentation
of the issues involved on this appeal, it is stipu-
lated by and between counsel for the parties re-
spectively that the following papers, orders and
steps in procedure are regular in form and sub-
stance and need not be set out at length in the

1“ State of the Case:

1. The original petition in condemnation;

2. Order fixing time and place for the appoint- 20
ment of commissioners;

3. Order appointing commissioners;

4. Report of commissioners and award;

5. Notice of appeal to the Hudson County Cir-
cuit Court;




Rule for Judgment

6. Proof of service of notice of appeal;
7. Order framing issue and amendment and fix-
ing time for striking jury and date for trial;

8. Order certifying struck jury panel;

9. Venire for jury and return.

f

Wirriam A. Stevexs, Attorney General,
By Grorae T. VICKERS,
Assistant Attorney General, and

10 Warter H. Bacoxw, Jr.,
Attorneys for and of counsel
with appellant.
ArtaHUR T. VANDERBILT,
Attorney for and of counsel
with respondent.
20 Hupson County Circurr CoURT.
LincoLy TerMiNnaL CoORPORA-
110N, A CORPORATION,
Appellant,
In Condem-
V8. nation.
On Appeal.
State Hicmway CoMMISSION OF
New JERSEY,
30 Respondent.

RULE FOR JUDGMENT

This case having been tried before the Honorable
Thomas Brown, Judge of the Hudson County Cir-
cuit Court, with a jury, in the presence of counsel
of the respective parties, from October 13, 1931, to
October 16, 1931, inclusive, and the jury having re- I
turned a general verdict against the respondent,




Rule for Judgment 3

State Highway Commission of New Jersey, and in
favor of the appellant, Lincoln Terminal Corpora-
tion, for the sum of $375,000.00:

It is ordered that judgment final be entered in
favor of the appellant, Lincoln Terminal Corpora-
tion, and against the respondent, State Highway
Commission of New Jersey, for the sum of $375,-
000.00, together with interest thereon at the rate
of six per cent per annum from the date of the
taking of the lands and premises of the appellant,
to wit, September 20, 1930, which amount of inter-
est 1s $24,124.00, or a total of $399,124.88, appel-
lant’s costs to be taxed.

Taomas Brown,
Judge.

On motion of attorney for appellant, Arthur T.
Vanderbilt, Rule entered this 21st day of October,
19318

Filed Clerk’s Office Oct. 21, 1931.

Hudson County, N. J.

(GusTav Bacs,

Clerk.

10




Docket

Hupsoxy County Crrocurr CoUrt.

LincoLy TerminaL  CORPORA-
110N, A (CORPORATION,

Appellant,
V8. -

10 Qrarr Hicaway CoOMMISSION OF
New JErsEY,

Respondent. )

DOCKET

Judgment entered Oct. 21, 1931.
Damages, $375,000.00.
Interest, $24,124.88.
20 Costs, $154.98.
Total, $399,279.86.

Judgment on Verdict in the above entitled cause
was entered in this court on the 21st day of Octo-
ber, in the year of our Lord, one thousand nine hun-
dred and thirty-one in favor of the appellant, Lin-
coln Terminal Corporation, a corporation, and
against the respondent, State Highway Commission
of New Jersey, in a plea of action at law, for the

30 gum of three hundred seventy-five thousand dollars
damages; twenty-four thousand, one hundred twen-
ty-four dollars eighty-eight cents, interest; and one
hundred fifty-four dollars ninety-eight cents costs
of suit.

Judgment entered and signed this 21st day of Oc-
tober, 1931.

TromAs Brown,

Judge.




Notice of Appeal and Grounds 5

Hupsoxy County Circurr CoURT.

Stare Hicaway CoMMISSION OF ]
THE STATE OF NEW JERSEY,

Condemmor-appellant.
V8.
LincoLy TermiNAL CORPORA-

TION, a corporation of New
Jersey,

Property owner-respondent. |

NOTICE OF APPEAL AND GROUNDS

To the foregoing named property owner-respond-
ent and Arthur Vanderbilt and John Milton,
Esqs., its Attorneys:

Please take notice, that the condemnor-appellant
in the above entitled cause appeals to the Court of
Errors and Appeals in the State of New Jersey
from the whole of the judgment entered in this
cause; and

Please take further notice that the following are
the reasons or grounds on which said appeal will be
based, and which will be urged before the appellate
court for a reversal of said judgment, viz.:

1. That there is no evidence in the case to sup-
port the verdict of the jury.

2. That the jury disregarded and rejected all of
the testimony and evidence received in the case
but nevertheless rendered a verdict.

3. Because the verdict is contrary to the charge
of the court.

10
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Testimony

4. Because the trial court committed harmful
error in charging the jury as follows:

““In considering your view, or applying it to
this case, bear in mind that you are not to take
that view as evidence in the case.”’

Dated, April 26, 1932.

Witiam A. STEVENS, q
Attorney Gemneral of New Jersey.

L Warrer H. Bacow, Jr.,
Counsel.

Groree T. VICKERS,
Assistant Attorney Gemeral.
Attorneys for Condemmnor-appellant.

Hupsox County Circurr Courr.
20
Livcory TrrviNaL CorPORA- ) €
- TioN, a corporation of New
Jersey, et als.,

V8. -
Tae State Hiceway Commis-

SION OF THE STATE OoF NEW
JERSEY. J

30 TESTIMONY
Jersey Ciry, N. J., October 13, 1931. y
Before Hon. Taomas Brownw, J., and a struck
jury.
Appearances:
Jorx Mivurox, Isq., for the Property Owners. ,
Arraor T. Vanpersint, Ksq., for the Mortgagees. !
Grorce T. Vickers, Hsq., for the State Highway
Commission.




€d

Testumony

A struck jury was duly empanelled; being found
satisfactory, they were sworn. '
(By consent, a photograph was introduced in
evidence and marked as Kxhibit P-1 of this date.)
Mr. Viekers—In order that there may be no dis-
pute or doubt hereafter as to the right reserved to
the property owner and the limitation upon the tak-
ing in question in this case, I move your Honor to
amend the issue framed in this case by adding
thereto the following :
That the property owner, its suceessors and
assigns shall have free ingress and egress
from and to each portion of its remainder
lands, over the lands taken in this proceed-
ing, exeept such as used for the permanent
supports for the superstructure; and that
such ingress and egress shall be unrestricted
as to pedestrian, vehicular, railway and
water transportation, except the land-owner,
its successors and assigns, and servants and
agents, shall be prohibited from erecting on
any of said lands within the State’s right of
way any permanent buildings, or from main-
taining thereon any permanent storage.

Mr. Vanderbilt—The mortgagee of a considerable
portion of this land, the Newark Sites Company,
has a very considerable interest in the award under
arrangements made with the landowner, the Lin-
coln Terminal Corporation, and it takes the posi-
tion that the owner has mno right to consent to a
modification by the State of the land which it orig-
inally sought to condemn.

T desire to place before the Court its position in
the matter and say that, by reason of the agree-

‘ment on behalf of the owner with us, we feel con-

strained to take a position in opposition to the
motion.

10
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Testimony

The Court—The Court has no latitude in this
matter, as the Court understands the law; the State
of New Jersey has the right at any time before the
trial of the case, and in fact, during the trial, to
amend its issues, that is to say, to amend the rights
which the State desires to acquire in the property
under consideration.

It follows, therefore, that the motion of Colonel
Vickers, representing the State Highway Commis-
sion, will be granted.

I would suggest to counsel, as long as there ap-
pears to be opposition to this motion, which is a
little out of the ordinary, that the issue be framed
in writing, and until that time, we may proceed
upon the issue as framed and as now dictated to
the stenographer.

(Counsel opened to the Jury.)

The Court—Gentlemen, what have you to say as
to the date of the taking?

Mr. Milton—September 30, 1930.

The Court—What have you to say about the in-
terference with the buildings on the place?

Mzr. Vickers—I think it is so trivial—there is one
small building affected, and that is all. We are
practically in agreement as to that.

(After admonitions by the Court, the Jury left
for a view of the property under consideration, and
the hearing was adjourned, for the purpose of a
view, until 2 P. M.)




Herman W. Ordeman—Direct 9

(AFTER RECESS, 2 P. M.)

Hervax W. OrbeEman, called as a witness for the
Property Owner, being first duly sworn, testi-
fied as follows:

Direct Examination—By Mzr. Milton :

Mr. Milton—By consent, I offer in evi-
dence map entitled ‘‘Lincoln Terminal Cor- 10
poration, Kearney, N. J.,”” scale 1 inch equals
60 feet, July, 1930, prepared by H. W. Orde-
man.

(Accepted and marked as Plaintiff’s
Eixhibit P-2 of this date.)

The Court—I wonder whether counsel
could agree as to ownership of the property
owner in the stream, that is, to what degree;
that is to say, bulkhead and pierhead lines

and dock lines. 20

(After discussion)

It is agreed, then, in this case that the
owner owns title to the land as will be shown
that is upland, and also the riparian rights
from the upland to the pierhead line.

Mr. Vickers—Together with the grant,
your Honor.

Mr. Milton—To the United States pier-
head line. 30

The Court—A grant from whom?

Mr. Milton—From the Board of Commerce
and Navigation of the State of New Jersey,
or its predecessor, the Riparian Commis-
sion.

The Court—That gives the property
owner a vested property right to the ri-
parian line.

Mr. Vickers—To the lands under water.
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Herman W. Ordeman—Direct

Mr. Milton—And extending westerly to
the pierhead and bulkhead line as estab-
lished by the War Department.

The Court—There are some limitations?

Mr. Milton—No limitation.

The Court—Absolute.

Mr. Vickers—Yes, sir.

Q. The map, P-2, was prepared by you?

A. Yes, sir.

Q. Will you be good enough to tell the jury what
it portrays?

A. It shows all the facilities and appurtenances
of the Lincoln Terminal Corporation, their track-
age, their buildings, the roadways, methods of in-
gress and egress to and from the property; also
the condemnation strip for Highway 25.

The Court—Which is marked?

The Witness—Which is marked in red.

Q. Just a minute; what is the strip?

A. From Second Street to the Passaic River.

Q. Across the map, from the right-hand upper
part, across the map to the Passaic River?

A. Yes, sir.

Q. What are the little square marks on the top
in deep red?

A. They are the locations of the bridge piers,
the piers supporting the bridge.

Q. What is the oblong on the left-hand side of
the map, marked in deep red?

A. That is a concrete mat for the caison and sup-
ports two bridge piers; also includes the fender
system that has been placed around it for its pro-
tection.

Q. The line in red, running from the top to the
bottom of the map represents what line?

A. The United States Government bulkhead and
pierhead line.
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Herman W. Ordeman—Direct 11

Q. And the line in black paralleling the line in
red and about three-quarters of an inch away?

A. That is the face of the present whart.

Q. To what extent, if any, does the upper left-
hand corner of the piers for the bridge extend out
over the United States Government pierhead line?

A. At the north corner of the bridge pier, it en-
croaches two inches over the bulkhead line.

The Court—Is that north, or northwest?

.The Witness—That is the northwesterly corner.

The Court—By the way, is this open dock line,
or is that solid fill?

The Witness—There is solid fill to the rear of it,
to the rear of the wooden whart, and then there is
what is known as a pile structure in front of it.

The Court—What is the distance between the
pierhead line and the open dock line?

The Witness—Approximately forty feet.

The Court—DBetween the open dock line and the
solid fill at the place of condemnation?

The Wtiness—I will have to look at the map for
that; 1T don’t have it right off-hand.

Q. Can you do it from this map? -

A. Yes, sir; that is about 21 feet.

Q. On which side of the Passaic River is the
channel north of the Lincoln Highway bridge?

A. The channel north of the Lincoln Highway
Bridge is approximately—it is a little bit to the
east of the center of the channel, that is the center
between the bulkhead lines.

The Court—How near is it to your property
line?.

The Witness—At the south end of the property,
the east line of the channel is 64 feet from the
bulkhead line.

10
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12 Herman W. Ordeman—Direct

Q. And at the north?

A. 94 feet at the north end.

(). That is the east line of the channel?

A. Yes, sir. -

Q. That would be the line nearest to the prop-
erty?

A. Yes, sir.

Q. The roadway which is at the bottom of the
map is what road?

A. That is the Lincoln Highway, the old plank
road.

Q. And the roadway which bisects the property
of the Terminal, running north of the Lincoln
Highway, is known as what?

A. Jacobus Avenue.

Q. What highway bounds the property on the
east?

A. Central Avenue.

The Court—Does Second Street extend all the
way along the northerly boundary line of the prop-
erty?

The Witness—Yes, from Jacobus Avenue.

The Court—To the River?

The Witness—No, from Jacobus Avenue to Cen-
tral Avenue only.

The Court—What is the remainder, on the north-
erly boundary line of your property; is that in pri-
vate ownership?

The Witness—That is private ownership, yes,
sir.

Q. How is the property line shown, by a heavy
dotted black line?
A. By a dash with two dots between.
Mr. Milton—By consent, I offer six photo-
graphs in evidence.
(Accepted and marked as Plaintiff’s
Exhibits P-3 to P-8 respectively, of this
date.)




Herman W. Ordeman—Direct 13

Q. I show you Exhibit P-3 and ask you to state
very briefly what that shows?

A. That is a photograph taken with the camera
on the edge of the wharf of the property adjoining
the Lincoln Terminal on the north with the lens
facing southeast approximately.

Q. Is my pencil in about the right position?

A. Yes, sir.

Q. The camera was facing south?

A. Yes, and it shows the door of building 35 and
the line of the wharf.

The Court—The southerly direction of the pic-
ture is looking from the bottom to the top?

The Witness—Southerly is from top to bottom.

The Court—I mean on the picture?

The Witness—Is looking from north to the south.

The Court—The picture itself; when you look
from the bottom to the top you are looking from
north to south?

The Witness—From north to south, yes, sir.

The Court—That is a view from north to south
on the picture?

The Witness—Yes, sir.

Q. Exhibit P-4, please tell the jury what that is
and what that shows?

A. P4 is taken with the camera on the present
Lincoln Highway bridge, on a line with the Gov-
ernment bulkhead line and looking north.

Q. And Exhibit P-5?

A. P-5 is taken from the roof of Building 35,
approximately 100 feet south of the north corner.

The Court—Building 35; where is that, along
the River?
The Witness—Yes, sir.

Q. That is a wharf building, is it?
A. Yes, sir.

10
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14 Herman W. Ordeman—Direct

Q. Just locate the camera again?
A. About 100 feet south of the north corner

of the building, out on the edge towards the wharf, -

down a little further with your pencil—about there.
With the camera facing almost due north.

Q. Now P-6?

A. In P-6 the camera was located on the private
dock adjoining the Lincoln Terminal on the north,
approximately on the line of the bulkhead line, fac-
ing south.

Q. And P-7?

A. The camera was located in the same position
as the previous picture, facing the same way.

Q. P-82

A. P-8 was taken from the roof of Building 35,
the same location as the previous picture taken
with the camera facing due north.

Q. Building 35 being a wharf building?

A. Yes, sir.

Q. How long have you had contact with the prop-
erty of the Lincoln Terminal Corporation?

A. Since 1928.

Q. And what is your business, Mr. Ordeman?

A. Civil engineer, civil engineer.

Q. Where do you live?

A. 80 Harbor View Place, Rosebank, S. T.

Q. How long have you been practicing your pro-
fession?

The Court—Are the qualifications of this
gentleman admitted?
Mr. Vickers—As an engineer, yes, sir.

The Witness—I have been in private practice five
years.

Q- And prior to that?

A. T was employed for three years as Chief En-
gineer for the Harriman Lines; prior to that, eight
vears with the Balitmore & Ohio Railroad as Di-
vision Emgineer ; prior to that the Atchison, Topeka

10
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Herman W. Ordeman—Direct i[5

and Santa Fe Railroad and prior to that four years
in college.

Q. What experience have you had in tax ap-
praisals and valuations of maintenance and con-
struction work?

Mr. Vickers—I object to that as imma-
terial.

The Court—Tax appraisals is certainly
objectionable.

Mr. Milton—I withdraw ‘‘tax appraisals.”’

The Court—What about the remainder?

Mr. Vickers—I conceive that there is a
field that does not apply—to which the Bro-
kaw case does not apply. I can understand
that an engineer in a situation of this kind
may be an expert on values and valuations
of terminal railroad property, so far as it
relates to terminal activities. On that
ground, I do not object to it.

The Court—The objectionable feature has
been eliminated?

Mr. Vickers—Yes, at this point.

The Court—Very well: you may proceed
to answer.

The Witness—I have valued properties, both for
purchase and for sale, that is, the physical aspects
in real estate. [ have valued terminal properties.
I have made appraisals on the development of
terminal property. I have made appraisals of ter-
minal properties as a going business.

Q. What contact have you had with terminals,
marine and railroad terminals?

A. For fifteen years my work has been exclu-
sively waterfront construction, appurtenances and
development, and terminal work.

The Court—Where?
The Witness—Nearby for the Mercur Corpora-
tion.

10
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16 Herman W. Ordeman—Direct

The Court—Where, in New Jersey?
The Witness—New Jersey and New York.

Q. What is the business of the Mercur Corpora-
tion?
A. They are warechouse and terminal operators.

The Court—Suppose you deseribe in more detail
what you mean by terminal operators?

The Witness—Well, terminal operator, a gen-
eral description of it would be a terminal where
there are both water and land facilities for the
transportation and transfer of cargo. The ware-
housing is an adjunct of the terminal operation.
As goods cannot always move out the same day
they are received, a full cargo may come in that
may require disposition and space must be pro-
vided for the storage or for the handling of these
cargoes, until such time as the consigner takes
them away. On marine terminals, as a rule, there
is, however, time allowed after the cargo is landed,
but the time is not always sufficient, so that the
terminal operator is forced to go into the ware-
house business, to carry them for longer periods.
That is about as good a general description as I
can give you.

Q. How does the Lincoln Terminal compare in
size with other terminals in the Newark area?

A. It is the second largest operating terminal
in the Newark area.

Q. What one is the largest?

A. The Army Base, Port Newark; Mercur Cor-
poration.

Q. What do you say about the desirability of the
terminal having a combination of water facilities
as well as rail?

A. Well, it makes it a terminal in the fullest
sense of the word. It allows the receipt of full




Herman W. Ordeman—Direct Wy

cargoes on water-borne cargo, and at the same
time allows their distribution by rail upon the
tracks. On the other hand, it allows a consolida-
tion of cargo by rail and by track for the making up
of full cargo shipments, and it also has the ware-
house facilities which allow this accumulation until
such time as a full cargo is obtained.

Q. Of what advantage is the location of the Lin-
coln Terminal on the Lincoln Highway?

A. Well, the Lincoln Highway has always been
a very heavy trucking road. It is directly con-
nected with the Hudson Boulevard, which allows
Jersey City and the contiguous territory to truck
to and from the Lincoln Terminal very advan-
tageously. The same applies to its proximity to
Newark, where a large amount of manufacturing
products are handled, not only for trans-Atlantic
shipment, but for intercoastal and Pacific Coast
shipments. It is located very advantageously for
the class of business that they handle, with its
trunk line railroad connections.

Q. What trunk lines?

A. Pennsylvania Railroad serves the property
directly and through transfer with the other rail-
roads, can give you delivery practically anywhere
you want to send them to.

Q. How is that connection made or established?

A. Well, the Pennsylvania has what is known as
a switching lead and a switch track down Jacobus
Avenue.

Q. From the north?

A. Beginning at the north of the map, where you
have your pencil, and extending down to within
about 200 feet of the Lincoln Highway.

Q. In what manner are the tracks of the Ter-
minal connected with the lead?

A. They diverge from the lead to the properties
on both sides of Jacobus Avenue, and also one
lead running down through the wharf building,

20
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18 Herman W. Ordeman—Duirect

building 35, and with tracks between the other

* buildings serving them.

The Court—Doesn’t this map show that?
Mzr. Milton—I think so.

The Witness—Yes, sir.

The Court—Have you designated, or have you
placed any measurements on the map as to which
are tracks and which are not?

The Witness—The tracks are shown on the map.

Q. How are they indicated on the map?

The Court—Is there a legend on the side?

The Witness—No, sir; the tracks are shown as
two parallel lines; the map does not show in the
legend that they are tracks.

The Court—Isn’t that a legend on the side,
Mr. Milton?
The Witness—Yes, sir.
Mr. Milton—Yes.

The Witness—The tracks don’t show in the leg-
end.

The Court—So then, the winches and the parallel
lines diverging from the lead that has been spoken
of as the situation at Jacobus Avenue, are the
tracks to which the witness refers, and the bluish
or grayish marks are buildings; is that right?

The Witness—Yes, that is right.

Q. To what extent is the property owned by the
Lincoln Terminal improved or developed?

A. The portion west of Jacobus Avenue is fully
filled, and contains some warehouse buildings. The
portion to the east of Jacobus Avenue is about 80
per cent filled, with a small portion of it, near
Second Street, that requires a small amount of
filling.

Q. Has it electric light, drainage and water?

A. It has every facility except gas; it has elec-
tricity, and is served with a high-pressure system




Herman W. Ordeman—Direct 19

through the buildings, with the exception of a few
small buildings, an approved type of sprinkler sys-
tem. It has roadways, modern roadways con-
structed throughout the property.

The Court—What does that mean?

The Witness—That means that they are macad-
amized; railroad on the property. Some of the
buildings have on their floor level accommodations
for freight cars, with ramps on the west end of the
buildings to facilitate traffic to and from the whart.

Q. To what extent has the property been im-
proved up to the present along the Lincoln Ter-
minal property?

Mr. Vickers—Unless the witness knows
that of his own knowledge, I shall object.

The Witness—Of my own knowledge, I know
that the sprinkler system has been installed by the
present tenant. I know that the bulkhead back of
the present whart was rebuilt by the present tenant.

Q. What do you mean ‘‘rebuilt by the present
owner’’?

A. I mean that the Lincoln Terminal Corpora-
tion has put it in first class condition, and has
made many changes from the way it formerly was.

Q. What have you to say as to the trackage?

A. The westerly portion was overhauled in the
vieinity of the buildings on the west side of Jaco-
bus Avenue, and the trackage there was put in op-
erating condition.

Q. The Jacobus Avenue to which you refer sep-
arates the two tracks of the Company?

A. Yes, sir.

Q. What have you to say as to whether or not
the existence of Jacobus Avenue, in its present
location, presents any difficulty in the operation of
this plant?

A. None whatever.
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Q. Are both properties, east and west, operating
as a unit, or each separately?

A. They are operating as a unit. :

Q. What physical connections are there between
the two sides?

A. A rail connection through the lead and then
there is a track at the southerly portion of the
property that extends across Jacobus Avenue. The
property is so arranged that you can go practically
across the street as though the street did not exist.

Q. Have you any familiarity with any other ter-
minals which operate under these conditions?

AL Wies Ssir,

Q. What are they?

A. The New York Dock Company in Brooklyn..

The situation there is similar to the Lincoln Ter-
minal with respect to streets. It extends for ap-
proximately two miles along the Brooklyn water
front, and in some cases it has to cross streets
to reach their warehouse from the dock.

Q. What about the Sears Roebuck plant?

A. The Sears Roebuck plant at Port Newark,
every piece of material that they take from the
wharf to the factory has to cross Marsh Street,
which is a situation approximately the same from
the dock and the amount of dockage back from
the wharf there is here. That is true in a number
of cases along the Brooklyn water front, and en-
tirely along the Manhattan water front from the
piers; there are no warehouses adjacent to the
piers, but they have to truck right across to the
street.

Q. What equipment does the Lincoln Terminal
have for operating on the railroad tracks?

A. They have two steam-operated cranes, loco-
motive cranes, which are operated on the tracks or
kept on the tracks the same as a locomotive.

Q. What method is used to switch cars to the
main tracks of the Pennsylvania Railroad?

~
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A. When there is a car in the westerly portion of
the yard, it does not necessarily switch out to the
Pennsylvania; the locomotive simply runs in and
fastens to the car and takes it out to the switch
lead. If it is necessary to take it to the south side
of Jacobus Avenue or from one side of Jacobus
Avenue to another, it goes through the same pro-
cedure, takes it out on the lead and places it on
whichever track the car is to be spotted. He simply
switches the cars to the switch lead.

Q. Does the location of the bridge pier affect the
storage tracks?

A. Yes, sir.

Q. In what way?

A. The storage tracks were laid out at approxi-
mately right angles, so as to allow the movement
of storage cargo, that is, open storage cargo. It
would come back in between the tracks, where it
would be drilled by the locomotive ecranes, or
steered in any other manner. The position the
bridge piers have been placed, it interferes with
this movement in that the tracks could not be laid
out in this manner. They are laid out so that there
is a gore or triangular shaped plot of ground which
makes it very hard to use for storage, and gives a
lot of waste space, in the movement of long loads,
long cargo like telephone poles, and steel, strue-
tural steel, where you get cargo 30 or 35 feet long.
You are interfered with by the piers and it means
backing back and forth to utilize that space at all.
So that it materially decreases the amount of stor-
age space that can be handled in safety.

Q. What effect did the bridge piers have upon
the capacity?

A. They have cut down the capacity of the yard.
You can see that on the map there that they have
cut down the storage space and that the bridge
piers interfere with the laying out of this cargo at
right angles to the railroad track.

20
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Mr. Vickers—I object to this as being spec-
ulative.

The Court—He also claims. that you have
a space there that they can’t put parallel
tracks upon.

Mr. Vickers—If that is what he means,
all right. ’

The Court—Is that what you are driving at?

The Witness—Yes, sir.

The Court—Let him explain that more
fully.

The Witness—Take for example the parallel
tracks just south of the condemnation strip and
west of Jacobus Avenue. Now, these tracks prac-
tically run right in to the bridge pier. If you bring
this track over next to this one, to clear the bridge
pier, you cannot operate a crane on it. If you
throw this track up in between the bridge piers, to
keep it back where it belongs, you have to put a
kink that a locomotive or locomotive crane won’t
operate on, and you have effectively eliminated the
use of the piece of property that way, that we did
have the use of before.

The Court—That is the particular track that is
now there?

The Witness—Yes, sir; take for example the
track that originally came out of here. We are
foreced now to place that track in the roadway that
now goes down in front of these buildings, because
we cannot curve the track around; so that it goes
from these bridge piers and then through to it and
out again. We have to have a run-around track,
with a locomotive switech on back, so that we are
forced to put two tracks in the roadway, in be-
tween the bridge pier and those buildings. So
we have practically cut out one track in that par-
ticular neighborhood.

The Court—You have been speaking of the tracks
as they are now. What have you to say about the
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use of the property that is not being condemned,
for practical purposes?

The Witness—The use of the property? Well,
we are curtailing its use for the same reason, that
the distance is so short, in order to throw these
tracks around, to get them into position where
the storage space can be properly used. We can
walk around a sharp curve, but we can’t run a loco-
motive and cars around curves which we would
have to put in to utilize that property.

Q. What effect, Mr. Witness, in the handling of
freight cargo, has this reduction or loss in storage
area because of the gore-shaped piece of property
and the reduction of car capacity because of your
inability to use the track?

A. Well, we used a car capacity of about seven-
teen cars and we are cut down to the use of the
area adjacent to the condemnation strip. With
a proper track lay out, as compared with what it
is possible to get now. I would estimate that about
25 per cent of the storage capacity has been elim-
inated.

Q. Will the operations of this plant, as a result
of the taking of this land and the construction of
the bridge piers and supports for the elevated
structure, result in more handling of freight?

A. Yes, it will. It means that where it was
originally possible to carry your loading right up
between your parallel tracks, with the roadway,
or on cars, you now have to take into consideration
the location of the bridge piers in making this
movement, and it means practically the construc-
tion of an entirely new roadway in order to do it.

Q. In reference to the loading from ship to rail,
what effect upon that does the location of the bridge
piers, in their present position, have?

A. Well, at the wharf
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The Court—I don’t think counsel has got-
ten to the whart yet.

Q. I refer you to the position of the bridge piers,
or bridge pier, what effect, if any, has the placing
of that pier there had upon the ability to load from
ship to rail?

A. It has simply eliminated any chance of load-
ing.

Q. Why?

A. Well, you can’t put the ship against the dock
where the bridge pier now exists, and your rail-
road track, if it were possible to put a railroad
track along the back, to the rear of it, you would
have two or three car lengths that you could not
make your transfer at all from your ship to your
pier, or the ship to your cars, which would inter-
fere for probably a greater distance on account
of the—mo, you could not. The swinging of the
ship’s gear for the loading would also be inter-
fered with by the bridge pier, if it were possible
to put a ship in a position to load.

Q. Can you demonstrate on the map why it is
impossible to place a ship alongside of the wharf?

Mr. Vickers—Well, that is objected to on
the ground that the witness is not qualified
as a marine engineer, or stevedore or sea
captain, or mariner of any kind.

Q. What experience have you had in the oper-
ation of ships at wharves and in supervising of
loading and unloading ?

A. In designing the lay-out of any terminal prop-
erty, it is absolutely necessary to have knowledge
of the method in which ships are docked, and
loaded and handled, before you can intelligently
lay it out. For three years I had charge of every
pier of the Harriman Lines, which consisted of 84,
86, 90 North River, 4, 5 and 6 Brooklyn and pier
21 Staten Island, and piers in practically every
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Atlantic port of any size from Boston down to Sa-
vannah, and on the West coast. I have constructed
piers for the purpose of handling steamships. I
rebuilt the Army Base in 1927, and rebuilt a four
thousand foot wharf and made it available for the
handling of trans-Atlantic tonnage, both inbound
and outbound.

The Court—What has been your experience in
operation?

The Witness—It has been absolutely necessary
for me not only to be familiar with the operation
but be able to operate it myself.

The Court—What have you had in the way of
operation experience?

The Witness—Well, I have operated at the Army
Base and also docked and undocked steamships at
Pier 86 North River.

The Court—For how many years?

The Witness—I was three years at Pier 86.

The Court—What other experience have you had
in navigation?

The Witness—In navigation?

The Court—Well, backing, as you might call it.

The Witness—My experience has been fifteen
years’ familiarity with this class of work, where I
have to stand and see it done in order that I know
how it was done, to know how to arrange.

The Court—As the Court sees the objection, it
1s comparable to a situation where an engineer con-
struets a waterfront project. He design it, and
he actually sees that the materials are put in the
construction, superintends that; that is a far dif-
ferent proposition than the operation of a plant.
After the thing is designed and constructed, then
it is operated. The contractor and the designer
are through and the operator begins. This super-
vision that you had over the docks in question, did
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that entail the actual observation of the operations
and the direction of them?

The Witness—Absolutely.

The Court—From day to day?

The Witness—Yes, sir.

The Court—For how many years?

The Witness—Ior three solid years on that dock.

The Court—I think the witness is qualified.

. What have you to say?

A. 1 have a small piece of cardboard, cut to the
scale of sixty feet to the inch, representing a
steamer 450 feet long, with a 60-foot beam. I have
another cardboard cut to represent 40 feet by 280
feet, a car float to scale, to the same scale as on the
map, 60 feet to the inch.

Q. Will you put that on the map and move it up
and down?

A. When a vessel comes up the Passaic River, it
has to be tendered by tugs in order to get through
the draw places.

Mr. Vickers—That is a matter of naviga-
tion as I anticipate what this witness is going
to do.

The Court—Supposing you ask the wit-
ness that. Is it the common practice in op-
eration on the Passaic River of boats of this
size to come up under their own power or
come otherwise?

The Witness—Come up tendered by one or two
tugs, depending upon the loading of the vessel.

The Court—Invariably that happens?

The Witness—Yes, sir.

The Court—That doesn’t require any observa-
tion; you can stand on a wharf and see that.

Mr. Vickers—If he places it from that
standpoint, I don’t object to it.
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The Court—I suppose it is possible, nevertheless,
for some of these seaboat captains, if they know
the channel well enough, to navigate without a tug?

The Witness—Yes, under some conditions, but
they have what is known as an Inland Pilots’ Asso-
ciation, which takes care of the Passaic River. I
think that is the proper name for it. Practically
every boat that docks up on the Passaic River and
at the Port of Newark they take care of.

The Court—That is now a new regulation?

The Witness—No, sir.

The Court—Cannot a steamship come up New-
ark Bay without having somebody bring it up, if
the captain knows enough of the channel?

The Witness—I think he would have to slow up
for the drawbridge, and may lose steerage way to
the extent that the tide might take his boat out of
the channel, so he plays safe and has a tug. He
never knows whether he will be stuck or not.

The Court—=So it is the common practice?

The Winess—Yes, sir.

The Court—Coming up Newark Bay with a tug
on one side?

The Witness—When we come through the bridge
at the Lincoln Highway, the first case I am going
to assume is that he has a cargo of open storage.
Before the bridge pier was built, he simply came
up the river and he gradually laid his boat along-
side and made it fast. After she was made fast,
the shore crews or stevedores, in case they wanted
to move her further north, or a little further over,
could release the string of lines and move her up,
and they tie her up at the wharf again, done by
hand or maybe hooked up with a tractor on the
dock, because it is very easy to move even a large
vessel when it is alongside a dock. He gets ready
to unload now this open storage. We will assume
his vessel is in the Pacific coast trade. Ile has
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three, four or five hatches to the vessel. All five
hatches do not work at the same speed. It may be
due to the way of packing it for storage, or the
way the cargo is placed into the ship. Number one
hateh forward may get a little accumulation and
then they stop working at that; so they simply re-
lease the lines and drop back the steamer about
the width of a hatch, and he continues with his op-
eration, or he may move it further. Now, with 420
feet between the northerly end of this pier and the
private dock to the north, that extends out prac-
tically to the bulkhead line, he has no chance of
moving that steamer back and forth that he had
before. If he wants to utilize this open storage, he
would have to leave his steamer in this position.
(Indicating.)

Q. Mr. Witness, please, when you say this posi-
tion and this open storage, indicate what you mean?

A. He would have to leave his steamer north of
the bridge pier.

Mr. Milton—This open storage the witness
refers to, is the area south of the right of
way to be taken by the State.

Mr. Vickers—Between that and building
No. 35.

Mr. Milton—Between that right of way
and Building No. 6, and when he says this
position, he refers to the ship remaining
alongside of the upland wharf, north of the
bridge pier. I do that for the sake of the
record. '

The Court—When you say ‘‘this’’ and ‘‘that’’
Mr. Witness, that means nothing when you see the
record. You have to get it tied in with what that
means.

The Witness—Then the cargo going out of the
ship would have to be transferred from north of
the bridge pier to the south, whereas, previous to
the building of this bridge pier, the ship could be
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dropped to the south, to cover all of the storage
space.

The Court—Couldn’t you drop enough, notwith-
standing the pier; could you stop south of the
pier?

The Witness—You could drop the steamer south
of the pier but you only have a distance of 90 feet
between Building 35, the whart building, and the
pier, which would only allow you to work one hatch
of the steamer; the other hatches of the steamer
would be down at Building 35 and would necessi-
tate unloading at Building 35 and bringing it out
of the building.

The Court—How does the movement compare,
that you were obliged to move the vessel south of
the present pier, as compared with your movement
before the pier was there?

The Witness—It would be necessary to move it
with the tugs—it could not be moved up near the
bridge pier. It would be unsafe; it would be dan-
gerous.

Mr. Vickers—I want to interpose an ob-
jection again. The witness has not been
qualified as a navigator.

The Court—I will permit him to show
from his experience. IHe may express an
opinion. I think he is qualified.

Q. What effect, Mr. Witness, does the location of
the bridge pier have upon the ability to load or
unload a ship from the river side?

A. There is a distance of about 40 feet between
the present whart line and the Government bulk-
head line and there is a distance of 94 feet from
the bulkhead line to the east edge of the channel at
the north end of the property. In working off
shore, if that is the way I understand the question
—in working off shore, which is working with a
lighter or car floats or barge on the side of the

10

20

30




10

20

30

30 Herman W. Ordeman—Duirect

ship away from the dock, where the hatches have
double booms, where it is possible to work on both
sides of the ship at one operation from the same
hatech, where you have two sets of booms at the
hateh. It is common practice to do that in the har-
bor. You would have room enough from the pres-
ent whart line to place a lighter on the outside of
the ship, on the off-shore portion of the ship and
work it. You would be forced, however, to keep
your ship in the one location. You could not move
it back or forth.

Q. Why not?

A. Because the bridge pier interferes.

Q. Show us what would happen if you attempted
it?

A. If you attempted to move that vessel, you
would have to come out clear of the bridge pier and
vou would reach a point where you could foul the
channel, where you would come across the east line
of the channel. If the barge and the vessel were
on the bulkhead line exaectly, you would foul the
channel with your barge. If you placed it parallel
with the bridge pier, and put the stern of your ves-
sel next to the whart, you would probably foul with
both the vessel and the barge.

Q. In other words, if you were working the rear
hatch, and unloading under Building 35, trying to
do it, you would foul the channel with both ship and
barge?

A. Yes, sir, because you only have at that point,
at the bridge pier, you have approximately 84 feet
and with a 60-foot vessel and 40-foot car-float in
there, you would have over 100 feet, and a 25-foot
barge, which is a narrow barge, you would still foul
the channel, but the angle at which the vessel would
be placed throws the forward part of the vessel
and the barge out in the channel, especially if you
wanted to unload out of No. 1 hatch of the vessel on
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to the rear of your barge or car-float. You would
effectively foul the channel.

The Court—Mr. Witness, in your operation of
wharves, have you ever come across a situation
similar to this?

The Witness—EFrom the standpoint of fouling
the channel?

The Court—No, I mean from actual operation?

Mr. Vickers—Your IHonor means a pier
jutting out like this?

The Court—Yes, or nearly so.

Mr. Vickers—Or any obstruction?

The Court—Or is this only theory?

The Witness—No, it is not theory. The only
place I can recall, one of the piers in Philadelphia,
I think 56 or 57, in the Delaware River, where they
constructed a series of clusters of piling along the
side of the pier.

The Court—What about all these bridges that
we have on the North and Hast River?

The Witness—No, sir. Take the Brooklyn
Bridge, the piers on the north end of it, the ones
for the Baltimore & Ohio Railroad, there the bridge
pier is back of the bulkhead line, entirely back of
the bulkhead line, and the pier sticks out in the
river, and the end of the pier comes right back of
the bulkhead line, so that a steamer there would
not be interfered with. The same thing applies to
pier 3 on the New York Dock, which is under the
Brooklyn end of the Brooklyn Bridge.

The Court—Do you know of any situation com-
parable?

The Wtiness—The only one is in Philadelphia,
where they put large clusters of piles.

The Court—You are expressing your opinion
merely on a matter of what you conclude from a
situation you saw there and applying the rule to it
as you saw it?
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The Witness—Hxcept that they removed this
obstruction in Philadelphia, to be effectively used
as a pier. We had to remove the obstruction to
properly dock a ship. It interfered with working
on our ships.

Q. Could that bridge pier have been placed in
position anywhere along here east of the wharf
line?

Mzr. Vickers—That is objected to.

Q. (continuing) without affecting the operation
of this wharf or this property?

Mr. Vickers—Objected to on the ground
the witness is not qualified, and furthermore,
that the location of piers in mnavigable
streams is under the control and direction of
the War Department.

The Court—Doesn’t that go without say-
ing; put up on the land it is not in the way.

Mr. Vickers—He said ‘“could it have been
put there’’? :

The Court—Are we engaged in possibili-
ties?

Mr. Milton—Well, perhaps not. I with-
draw the question.

Q. Have you finished your illustration, Mr. Wit-
ness?

A. Yes, sir.

Q. With reference to the trackage. I don’t know
whether I covered that. What effect upon the op-
eration of the wharf track does this bridge pier
have, the wharf trackage along the wharf?

A. Well, it practically eliminates the use of the
wharf track along the front of the whart.

Q. Why!? :

A. First because of interference with the pier
and the fact that the pier extends in on the wharf.
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The Court—How much?

The Witness—It extends in at this point, over
all, it affects about four feet.

The Court—The southeast corner?

The Witness—Yes, the southeast corner, that is
the governing point for the trackage. You would
have to clear that point and run your trackage par-
allel along the dock, in order to have the use of it,
have the effective use of your track; you would
have to run it parallel with your water front. Now
the trackage cuts out the use of all the space of the
condemnation strip, and would not allow us to use
a portion of the trackage on account of moving a
ship back and forth. If we were working cars out
of one hateh, and we wanted to make a switech of
the cars, we would have to stop all the other hatches
working on the ship in order to switch the cars out.
We would have to stop operations on the ship,
whereas, if we had the ship near Building 35, it
would be perfectly possible to put any cars over
from the switch track at the other end, so that we
could switch out one end or the other end of the
ship and still keep on operating the hatches that
were going into storage. When you move a car,
you have to switeh your track.
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Q. How necessary is a track on the wharf to the
proper, efficient operation of such plant?

A. It is necessary.

Q. For what reason?

A. A lot of the loading comes for movement in
open type cars, gondola cars, and freight cars; still
a lot of other commodities

30

The Court—On the dock, you have a track there
now? ;

The Witness—No, sir; there is no dock track
there.
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The Court—There is a track that runs parallel
to the water front; what do you call that?

The Witness—Well, that is back of the bulkhead;
that is about 20 feet away from the face of the
dock.

The Court—How long has this place been in op-
eration?

The Witness—The terminal?

The Court—Yes.

The Witness—I know during the war it was built
as an engineer’s base for the Government.

The Court—It has operated ever since?

The Witness—Yes, sir.

The Court—There was no dock track used?

The Witness—There has been a dock on there.
I removed that when I built the dock.

The Court—It has been without a dock track?

The Witness—It has been without a dock track
since about the time the Highway Department
started in to locate the bridge, about two years or a
little over two years to my knowledge that track
has been without dock.

Q. Why didn’t you have it put back?
A. It was not put back because we figured at the
time——

Mr. Vickers—I object to the conclusion
of this witness on behalf of the corporation
by which he is employed, as not being com-
petent.

The Court—He may know. What have you had
to do with the restoration of the track?

The Witness—When I altered the dock, I asked
if they wanted the track put back and they told
me in view of the fact

Mr. Vickers—In your opinion as an engineer
could it or could it not be put back; whether it is
advisable?
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The Witness—I advised not putting the track
back unless they intended to use it, as the main-
tenance of a track—of a dock of that kind is rather
expensive. I advised them not to put the track
back unless they were going to use it. Then I was
instructed to leave the track out.

The Court—It comes back to the proposition;
yvou say it interferes with the construction of the
dock track. If this plant has not been using the
track, why do you include that as interference by
the obstruction?

The Witness—Well, at that time, it was a little
bit undecided as to just where the bridge was to
2o, and it was pretty hard to get the business to
come out there in steamers when you could not
guarantee them a safe berth, or tell them where
their berth would be, in anticipation of this bridge
coming through. We knew that it would be impos-
sible to handle a steamer during the construction
of the bridge, because that space was taken up,
the majority of the open space frontage was taken
up with sand boats and stone boats, and concrete
mixing equipment, and the sinking of caisons.

Mr. Vickers—That is objected to as an
element of damage.

The Court—It is not being projected for
that purpose. It is an answer to the Court’s
question, why did they get along without this
dock so long and now they wish to have it, 30
and he is explaining why they got along
without it, because they didn’t know the lo-
cation and because of the operations there.

Mr. Vickers—My objection is that the op-
erations are operations of the contractor
and that is not chargeable to the condemnor
in this case.

The Court—But it answers and explains
the reason why they didn’t have tracks there.
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Q. Mr. Witness, what is the depth of the channel
from the Lincoln Highway Bridge, the north chan-
nel of the Passaic River?

Mr. Viekers—If your Honor please, the
best evidence of that is the Government
chart.

Mr. Milton—I will have it here.

The Court—Your knowledge is from the Govern-
ment chart?

The Witness—The Government charts.

Mr. Milton—TI will produce them.

Mr. Vickers—No objection.

Mr. Milton—I offer chart of the Passaic
River, N. J., ‘“Condition of Improvement,
U. S. Engineers Office, Second District, New
York, April, 1930,”’ showing the channel con-
ditions at the location in question.

(Accepted and marked as Plaintiff’s
Exhibit P-9 of this date.)

The Court—Cannot you read off the
depths?

Q. Read off the depths of the channel north of
the Lincoln Highway bridge?

A. There are about two hundred of them.
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The Court—Read the nearest.

The Witness—At the Lincoln Highway bridge the
first recorded soundings north of the bridge read
26! feet, 20.4, LT, 210,230 21.0; 149

Mr. Vickers—Where is that?

The Witness—That last one is right at the cen-
ter of the bridge, up and down right opposite the
bridge pier.

30

Q. The bridge pier?

A. The turning pier of the Lincoln Highway
span. On the other side it was 20.8, 21.1, 21.4, 18.4
at the channel line. On the north end of the prop-
erty at the edge of the channel 15.9, 17.8, 17.0, 18.0,
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18.6, 18.3, 17.9, 18.2, 18.0, 17.7, 17.6, 17.0, 16.8. And
on the westerly side of the channel 16.1, 15.6, 15.2,
1.9
The Court—What is the average,-about 18
or 19 feet?
Mr. Vickers—About 17.
The Witness—It is supposed to be 20-foot depth,
the average through here.
The Court—Has someone figured the av-
erage up?
Mr. Milton—We will have it after recess.

The Court—What is the depth where the bridge
pilers are?

The Witness—20.4, 20.3, 18.2, 19.0.

The Court—And these are how far back?

The Witness—I cannot tell from this map. There
is no way of telling. Probably they are about 15
or 20 feet, as near as I can tell.

The Court—That is enough.

Q. What improvement, if any, or change, is

being made in the channel of the Passaic River
now?
A. There is an authorization and work is now
under way.
The Court—I don’t suppose it is material.
Mz. Milton—I am going to develop that.
The Witness—The dredging of a 30-foot channel
in the Passaic River from a point 3,000 feet north
of the present Lincoln Highway Bridge. That
work is now under way and has progressed as far
as about 2,000 feet south of the plant. They are
now working north up the river and bridge.
Q. And are at present located 2,000 feet where?
A. Two thousand feet south of the bridge.
The Court—Are you not concerned with
the situation that existed on September 30?2

10

20

30




10

20

30

Herman W. Ordeman—Direct

Mr. Milton—This work was projected
prior to the condemnation.

The Court—Will you get to that?

Q. When was this work projected?

Mr. Vickers—I object to that on the
ground that the witness is not competent.

The Court—There should not be any dis-
pute about that.

Mr. Vickers—I am perfectly willing to
agree to that.

The Court—What is your evidence on
that?

Mr. Milton—Oectober, 1929.

The Court—Then that will be taken as
coming from the witness or as a stipulation
between counsel. Colonel Vickers agrees
that is the situation.

Mr. Milton—That is not quite the situa-
tion but I think I can satisty Colonel Viekers.

The Court—Was the thing projected be-
fore this condemnation?

Mr. Milton—Yes, and is actually being
worked on now to a point 2,000 feet south
ot the plant.

Mr. Vickers—I will agree on the width of
the channel and the depth of the channel and
that at a time approximate with this pro-
ceeding it will be built.

Q. What effect, Mr. Witness, in your opinion,
will the continuance of the bridge piers in their
present position have with respect to the filling
in the channel?

A. Well, the bridge pier offers an obstruction
on the east side of the river bed, the side of the
river that settled, and it will no doubt cause a
silting directly in front of our wharf, the present
wharf.
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The Court—How do you know that? What ex-
perience have you had with the current in the Pas-
saic River, and how the settlements are? Have
yvou done any dredging there?

The Witness—I never did any dredging.

The Court—Well, if it goes along this property
or along that side, have you noticed the natural
flow? j

The Witness—I have, and I have the government
report with the tidal movements of the Passaic
River, prepared by the Army engineers, which is
used as a guide in the department.

Q. Showing all of the excretions?

A. All of the courses through there. You have
the same condition up the river although the bridge
pier has not been there long enough to take actual
measurement on it.

The Court—Is there a record made by the gov-
ernment showing the excretions and the washouts
and so on?

The Witness—Yes, that is in conjunction with
this map of the Passaic River.

The Court—And have you got that or can you
produce it?

The Witness—I can bring that tomorrow. I have
a copy of it home.

Q. What is the method that this company can
adopt to give it the same facilities with respect to
wharfage and use of its docks as existed prior to
the placing of the bridge piers in position?

Mr. Vickers—I object to that upon the
ground that it is purely speculative, what the
company can do. I have no objection to the
witness testifying as to what has been done
by reason of the acquisition of the land and
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the building of the pier. What they can do
I don’t think has anything to do with it.

The Court—Do you mean that you come
within these last decisions where if you were
going to take into consideration the doing
of a thing

Mr. Vickers—Yes. I have reason to sus-
pect that the witness’ next answer

The Court—You mean the cost of it?

Mr. Milton—Yes. I expect to offer proof
by this witness in order to substitute for this
company the same facility that it enjoyed,
provide the company with the same facility
that it enjoyed, or approximately so; we can-
not ever have the same one hundred per cent
degree of efficiency; it will require to build
out the wharf to a line practically the same
as the bridge pier. To do that will cost so
much money and that we say is evidence of
the damage which is resulting from the tak-
ing.

The Court—The Court is inclined to agree
with the property owner because it seems to
me, after all, the law is governed by reason
and it does not seem to me to fall within
the decisions where the property owner has
speculated upon the idea of what he could
do with the property. To make certain I
would like to read the cases. I might say
that the Court wants to be conscientious
about this and would like you to keep your-
self occupied for a few minutes before ad-
journment on some other line of examination.

Mzr. Vickers—Subject of course to this line
of testimony being stricken out if it is not
allowed?

The Court—You can take that up again

later.
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Q. With respect to the railroad trackage, Mr.
Witness, what damage, if any, has been done to
the railroad tracks?

A. There has been a removal of some of the
tracks made mnecessary, and alterations of others
in order to get by the bridge piers where they inter-
fere with the original location.

Q. Have you calculated that?

A. T have. '

Mr. Vickers—It is not a matter of calcula-
tion.

Q. Have you remedied it?

Mr. Viekers—It is a matter of actual ex-
penditure, as I understand it, because those
tracks were put where the company wanted
them and it is a question of expenditure if
they have paid for it and then, if they have
not paid for it, it is another thing.

Mr. Milton—I understand it has not been
done.

Mr. Vickers—I know some of it has been
done because it has been testified to.

Q. Has the work been done?

A. Not all of it, no, sir. The work is being held
up pending construction of the steel work on the
remainder of the bridge, as the contractor is utiliz-
ing temporary tracks between the bridge piers for
the handling of his material, so that we cannot
make final arrangements of the tracks until after
the bridge is finished.

The Court—Cannot you permit the wit-
ness to express his opinion of what the esti-
mate is, and then if there are actual figures
for a portion of it, to have these spread on
the record and express an opinion as to the
unfinished portion?

Mr. Vickers—You see, your Honor, it in-
volves this question, of the convenience of
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the contractor and the owner. I understand
that what has been done, and I understand
according to the testimony previously given,
done by the State.

Mr. Milton—I think you must be misin-
formed about that. We ought not to have
any disagreement about that.

The Court—Suppose you confer about
that.

Mr. Milton—Then I am practically at the
end of this witness’ testimony.

(Recess until October 14, 1931, 10 A. M.)

(Met pursuant to adjournment, October 14, 1931,
at 10 A. M.)

Hermaxy W. OrbEman resumed the stand.
Direct Examination—By Mr. Milton (continued) :

The Court—What would be the difference in
channel facilities, between the location of the pres-
ent dock at its extreme edge and if extended out to
the bulkhead line?

The Witness—It would be still at the channel
line.

The Court—No; the depth of the water.

The Witness—Only up to what the owner
dredged; only unless dredged in the channel.

The Court—Would the natural situation be the
same?

The Witness—Approximately, yes, sir.

Mr. Vickers—It seems to me that in this exhibit
it shows 15 feet as a part of the dock.

The Court—What does that exhibit show?

Mr. Vickers—What is the depth according to the
exhibit?
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The Witness—The depth along there, 17, 1814,
that has not been dredged the last two or three
vears because there was no necessity.

The Court—I want the condition of the river bf)t—
tom ; the natural condition.

\Ir. Vickers—As it was September 30, 193072

The Witness—That would run a foot more pos-
sibly than the readings; that would give you 18, 19,
20 feet. Then you have the same condition which
was at the edge of the channel, 19, 17 feet; next
to the dock about 12 feet; practically no difference.

The Court—It seems to me, while the prop-
erty owner is not entitled to enhance the
value of his property, he is certainly entitled
to establish what an improvement there
would be so as to diminish the damages.

Mr. Vickers—IHe is entitled to the whole.

The Court—Yes, and how can the Court at
this juncture, until the testimony is in, state
whether or not the testimony that we were
discussing yesterday is permissible. The
Court suggests then that we receive the testi-
mony for what it is worth at this point. If
later on it is found beyond peradventure, or
by a reasonable deduction that the result
would be an enhancement, an improvement
of the original value of the property, then
it may be stricken.

Mr. Vickers—Does the property owner de-
sire then to pursue that line?

Mr. Milton—Yes.

Q. Assuming that the wharf of the company were
extended out to the pierhead line, would that or
would it not give the company the same degree of
facility in the handling of ships, in view of the
fact that the bridge piers are in the position they
are in?

Mr. Vickers—I object to that. Tt is not a
question of whether it would give the com-
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pany the same degree of facilities. The
question is, would it place the company as
near as possible into its previous situation.

The Conrt—Well, I suppose counsel is con-
ducting the examination. He will have to
get it little by little. You may have an ex-
ception to the Court’s ruling if you wish.

Mr. Milton—I will adopt Colonel Vickers’
language.

The Court—Would it mitigate the loss
that would ensue if the pier were not ex-
tended?

My. Vickers—May I respectfully object
that? It is not a question of mitigating; if
it enhanced it ten thousand dollars, or ten
thousand per cent, it would still mitigate it.
Would it be equivalent.

The Court—Take the Colonel’s proposi-
tion.

Q. You understand the question?

A. I wish you would put it again.

Q. Would the extension of the wharf from its
present line to the pierhead and bulkhead line place
the company in approximately the same position
that it was prior to the construction of the bridge
piers?

A. Approximately, yes, but it would not be in
the same condition because you could not handle
cargo off-shore and a vessel at the pier placed at
the bulkhead line. You have not got the clearance
between the bulkhead line and the easterly edge of
the channel. You only have 64 feet at the south
end and 94 at the north. That is not sufficient room
to work off shore, so that you would lose that fa-
cility.

Q. Yesterday you had there a little ship and a
barge model. I don’t want to take more than a
minute. Will you demonstrate to the jury, please,
on the map?
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A. This is on the north end of the property, from
the bulkhead line, the easterly edge of the channel
1s 64 feet plus, and approximately 94 feet from the
bulkhead to the west line, which is 134 feet total,
which gives you ample footage to work a 60-foot
boom vessel and a 40-foot car float. At the south-
erly end there is a total distance from the wharf
edge of 104 feet. If you shove out 40 feet with
your pier, you only have 94 feet at the north end
for your vessel and float, which requires 100 feet.
You only have 64 at the south end for a 100-foot re-
quirement. So that your barge would foul the
channel if you work off-shore and a vessel with 60-
foot beam on the south end of the property, you
only have 4-foot clearance between the side of the
vessel and the edge of the channel.

Q. So that, as I understand your testimony, if
the wharf were extended out to the pierhead and
bulkhead line, it would not be possible to work a
ship off-shore without fouling the channel?

A. No, sir.

Q. Have you estimated upon the cost of extend-
ing the wharf from its present line out to the pier-
head and bulkhead line?

A. Yes, I have two estimates of it.

Q. Will you explain the cheaper of the estimates!

A. The cheapest of construction would be to ex-
tend the present wharf as is, which is a pile plat-
form, a bulkhead whart, there being a sheet pile
bulkhead in the rear of the present wharf to pre-
vent the flowing of any of the earth fill. That is
substantially the same construction as exists today.

Q. And what would be the cost of that on Sep-
tember 30, 19307

Mz. Vickers—That is subjeet to the ob-
jection.

A. $179,330.00.

Q. What is the other type of construection that
yvou have taken into consideration?
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A. The other type of construction is known as a
relieving type bulkhead, similar to the concrete
bulkhead that the Port of Newark buy. It consists
of piles driven at low water and cut off, and the
concrete wharf placed on top to a height of from-
five to six feet above high water; then the entire
portion in the rear of it filled.

The Court—DMr. Milton, wouldn’t that be
a little out of the ordinary for this situation?
‘Wouldn’t that enhance the type of construc-
tion?

Mr. Milton—I suppose it would be orderly
for the next step, to ask the witness which
type of construction would best serve in the
extension of the wharf.

The Court—Very well; proceed.

The Witness—There is no doubt that the con-

- crete retaining wall type is the best type, as after

it is constructed it requires practically no mainte-
nance cost; whereas an addition of a pile wharf
means an addition in the maintenance cost of its
upkeep and its depression is a much higher figure
than the concrete bulkhead type.

O e

% t;;._[“»}:l'e' Cburt—W’eﬂ, you would have to repair the

inner wharf, wouldn’t you, from time to time?

The Witness—Not if it is solid fill, no, sir.

The Court—Would you have to change that in
order to have it match or be the same as this im-
proved extension that you had?

The Witness—Just take the wooden dock off and
fill in.

The Court—It seems to the Court that im-
provement is beyond the reasonable scope
that you should go, to change the type of
construction. Why should the State be re-
quired to improve it to that extent?

Mr. Milton—I won’t pursue that type.
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Q. Have you made any estimate of the cost of
alleviating the condition with respect to the silting
resulting from the pierhead?

A. Yes, sir.

Mzr. Vickers—That is objected to on the
ground that this is an obstruction in the
navigable stream and the State is not re-
sponsible to the owner for the result of na-
tural flow of water, where the obstruction is
there and has to be of necessity for use.

The Court—Piers are being constructed
on this owner’s property. The State had the
title to the bed of the stream and granted
that right without limit to the owner. What
the owner paid for it has not been disclosed.
Nevertheless it is a probable right. - Now
the owner claims that you have placed ob-
structions on his property and the result of
that is that he cannot use his wharf and
property as he otherwise would, and he fur-
ther says that it causes an accumulation of
silt though it does not appear how much.

Mr. Milton—To save time, it is a very
small element of damage and I withdraw it
rather than waste time on it, subject to
checking up on this railroad question.
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Cross Exammation—By Mr. Vickers:

Q. Mr. Ordeman, you have referred to other g
property in the metropolitan district. I ask you
whether any of the property that you have referred
to are limited to an improvement where there is a
depth of fifteen feet at the wharf line?

A. Yes, sir.

Q. Where?

A. Between piers four and five and between five
and six of the New York Dock.

Q. Where is that located?
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A. That is located just south of the Brooklyn
Bridge, of the Brooklyn terminals of the bridge;
pier three is almost underneath the bridge.

Q. And what is the depth of water at these piers
four and five, and five and six?

A. Well, the depth when I had charge of those
piers ran from twelve to sixteen feet at the wharf
line.

Q. And when was that?

A. 1923 to 1926.

Q. What was the length of the piers?

A. Well, off-hand, they ran approximately four
hundred to six hundred feet. I don’t believe I can
state the exact length of each individual pier. They
ran four hundred to six hundred feet, these piers.

Q. They are finger piers running out into the
stream and not wharves?

A. No, they are not wharves.

Q. Seagoing vessels take on and discharge their
cargoes there?

A. Yes, sir.

Q. And those piers have been in use for mari-
time commerce for fifty years past?

A. Well, they are pretty old; all through, these
piers are pretty old piers.

The Court—What kind of ocean-going vessel can
get into a depth of twelve or sixteen feet of water?
The Witness—None that I know of.

Q. Well, these piers that you have referred to
were not piers for the docking, loading and unload-
ing of ocean-going vessels, these piers four, five and
six?

A. They were for ocean-going vessels.

The Court—What kind of ocean-going vessels
can dock at a pier that has only twelve to sixteen

feet of water?
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The Witness—And you asked the depth of the
water at the whart line and I told you. The depth
of water alongside the pier is an entirely different
matter. You asked about the whart line.

Q. Suppose you tell us the depth of water be-
tween piers four and five for the purpose of dock-
ng.

A. Beginning fifty feet from the whart line, ves-
sels of twenty-four and twenty-six and probably
twenty-eight-foot draft could dock there.

Q. What was the depth of water?

A. The depth of water was approximately twen-
ty-eight feet.

Q. You said beginning fifty feet from the wharf
line.

A. Yes, sir.

Q. Say thirty feet from the wharf line, what was
the depth?

A. It sloped from about twelve feet at the whart
line to the ruling depth of fifty feet. They were
bulkhead type wharves.

Q. So that from twelve feet of water at the whart
line, the slope went to twenty-eight feet at the fifty-
foot line; is that right?

A. Yes, about that.

Q. That gave a sufficient depth midway of the
ship’s width; that is to say, a sixty-foot vessel had
thirty feet, is that right?

A. No, sir; you have it just at right angles.

Q. Certainly; I am comparing a ship alongside
of the pier.

A. The depth alongside of the pier, where the
ship berthed was twenty-eight feet and has noth-
ing to do with the wharf depth of twelve feet.

Q. Will you tell us where the wharf depth that
you are speaking of is?

A. T am illustrating it.
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A. The three hatched portions of piers extend-
ing into the wharf, the line showing the connecting
hatched portions is the wharf line. The depth at
the wharf line is 12, 15 and 50 feet from the wharf
line, it runs down to the ruling technical depth of
approximately 50 feet. Steamers are docked along-
side the pier.

Q. And what is the distance between the dock
there?

A. I would have to give you that approximately.
These are old docks and it is pretty narrow; runs
around one hundred and fifty to probably two hun-
dred and fifty feet between docks.

Q. Will you now take your little ship and show us
whether you dock at the wharf line or whether you
dock alongside of the pier?

A. You do not dock at the wharf line.

Q. Just take your little ship and show us whether
you utilize the depth of water at the whart line?

A. We utilize it alongside the pier.

Q. Now, what was the depth of water alongside
of any of these piers that you have referred to?

A. Approximately twenty-eight feet.

Q. And fifty feet from the wharf line of the
Lincoln Terminal property on the 20th of Septem-
ber, 1930, was there twenty-eight feet of water?

A. No, sir.

Q. And at the wharf line of the Lincoln Terminal
at that time, there was a minimum depth along the
wharf line of approximately fifteen feet; isn’t
that so?

A. Yes, sir; right at the whart.

Q. Is it any indication ; the minimum depth is the
controlling depth as to the use of the wharf for
docking purposes?

A. As far as a berth it is, of course it is, but the
ruling depth is in the berth, in beside the edge of
the pier.
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Q. Was there on the 20th day of September,
1930, in the berth line extending thirty feet from
the stringer of the dock a minimum depth of fifteen
feet at any point?

A. Yes, I am pretty sure there was.

Q. Supposing you run out on that map exhibit
P-9 a line thirty feet from parallel to the stringer
base of the dock and tell us what the depths were
along the twelve hundred and thirty feet of dock
line.

A. Thirty feet from the dock line there runs 13.2,

5.3, 1:3:2; ait the ‘south end: 15.8,515:0 - 15.4 515:6,
14.0, 15.3, 13.9 and 11.3 at the north end.

Q. So that from a minimum of 11.3 to a maximum
of 15.3 was the controlling depth for the berthing
of vessels at the dock; is that right?

AN, sin!

Q. Well then, if those were the depths, how did
yvou put a vessel of a greater depth in there without
waiting for high tide; dropped her down in the
mud ?

A. That is only the silt depth.

Q. What you mean is that this particular dock,
with this great facility, you are going to plough
through the silt for the purpose of docking?

A. Absolutely.

Q. That is right, is it?

AU Yies i)

Q. And except you do that, no docking could be
done in free water, of a vessel taking more than
eleven point something feet, is that right?

A. No, sir; that is not right.

Q. Well, if you don’t have free water, Mr. Orde-
man, how else can you dock except you plugh
through the silt?

A. Where a berth has been dredged and silt in
and is dredged—what I mean dredged at regular
intervals and the silt is soft, it is no difficult thing,
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no danger, no trouble, to put a ship in the silt at
the dredged depth because the silt is light. The
dredging is always down two feet over the depth
of the channel which allows two feet of hard silt to
form with soft silt on top. It is done in practically
every berth in New York Harbor. It is done with
the Leviathan.

Q. To put her into the silt?

A. Yes, sir.

Q. How much does she draw?

A. She draws about forty feet. The channel is
dredged forty-two feet and there is about 3.3 feet
covering of silt to allow for her bouncing on the
tide.

Q. The limit of silt safety is two feet?

A. No, runs to 3, 4 feet.

Q. Does it make any difference whether the limit
is two feet or four feet in the Passaic river along-
side the Lincoln Terminal property?

A. T don’t understand your question.

Q. You say two feet of soft silting is laid over.

A. T said two feet of hard silting is laid over
about two feet over depth of the dredging. That
is what T said.

Q. Well then, let us see. Then the limit of berth-
ing is running over four feet above the hard silt-
ing, and the part of soft silting, and if a vessel is
drawing fifteen feet or fifteen something feet of
water—is that right?

A. No, sir; you don’t state it correctly.

The Court—You state it correctly.

The Witness—When the channel is deseribed as
a twenty foot ruling depth, when that channel is
dredged, it is dredged two feet over depth to allow
for a certain amount of silting. The deeper you
go with the silting, the harder it packs. There is a
limit, but it is eustomary to allow two feet on every
harbor. Now that two feet, knowing you have that
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for backing a vessel, when he comes up a twenty
foot channel with a soft silt above that places no
obstruction to the vessel in backing. You can push
the vessel through it. Practically every vessel that
goes up this river pushes over the shoals of soft
silt. The settlement of water is very even in these
rivers.

Mzr. Vickers—I would like to move that

the answer be stricken as not responsive.

The Court—Isn’t the ultimate thing knowing
just how it applies to this particular wharf?

The Witness—This wharf was dredged to ap-
proximately twenty-two feet at one time. The
dredging was kept up at that wharf for a period,
I cannot state the exact date of the last dredging,
and the silting has been taking place to my knowl-
edge for about three and a half years. But in
taking soundings we found that the silt is soft
down to the ruling depth.

The Court—IHow much silt is there now?

The Witness—Approximately as near as you
can take with a sounder, about three and a half
to four feet.

The Court—How much free water?

The Witness—It runs from the north end about
eleven feet of free water above the silt to a maxi-
mum of about sixteen feet free water.

The Court—ITow deep a vessel would that take?

The Witness—You would not hesitate at all to
put a twenty-foot vessel in there.

The Court—At the eleven foot free water?

The Witness—That is right at the extreme north
end; the vessel would not touch that.

The Court—Is that what you want,
Colonel ?
Mr. Vickers—That is it exactly.

Q. Would you say although there is only eleven
feet of free water according to the exhibit in the
case here, in front of this wharf?
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A. Up at the north end.

Q. At the point that you have named?

A. Yes, sir.

Q. Would you still put a vessel in there draw-
ing twenty feet of water?

A. You would not hesitate to do that.

Q. Mr. Ordeman, does this map of yours cor-
rectly show the trackage usable for terminal pur-
poses on or about the 20th day of September,
1930%

A. Approximately, yes, sir; there may be one
or two differences.

The Court—Counsel is referring to ex-
hibit P-2.

Q. When you say approximately and with two
differences, can you point out where the differ-
ences are and what they are?

A. No, I don’t believe I can, Mr. Vickers.

Q. Then you mean to say that you don’t know
now and cannot tell this jury whether this map
gives an actual picture of the rail facilities at this
point on the 20th day of September, 19307

A. Tt gives it as accurately as I can make it.

The Court—Does that answer the question?

A. Well, you make a map in the morning and you
may change that track in the afternoon, or make
a report and when you tie down to the accurate
figures, it means aceurate; that is what I am trying
to give you then.

The Court—When did you make that map?

The Witness—The date is on there.

Q. July, 1930?

A. And it has been revised.

Q. A month and twenty days before the period
involved in this case?

A. Yes, it has been revised twice since.

The Court—Would you say that the map sub-
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The Witness—It does substantially represent
them.

Q. On the 20th day of September, 1930, was this
laid at or near the corner of Second Street where
it comes into Jacobus Avenue and which I point
out to you on the map here, visible on the surface
of the ground?

A. The portion across Second Street here?

Q. Cannot you answer that yes or no? That
seems to be perfectly simple. That may be an-
swered yes or no.

A. T cannot answer it.

Q. You don’t know?

A. T don’t know.

Q. Although you have drawn it into this map
as an existing rail connection so laid in from the
Pennsylvania Railroad into the easterly half of
this property, you cannot say whether or not it
was visible, in existence, on the ground, can you?

A. No, not across Second Street.

Q. Was it yesterday visible and in existence?

A. All except a small portion that was being
struck over.

Q. Isn’t it a fact that for a distance almost
immediately north of the most easterly switeh that
I am indicating here—can you see it?

A. Yes, sir.

Q. (Continuing) into the center of Second
Street, there is no track whatever visible, is that
true or isn’t it?

A. 1 don’t think that is true.

Q. Can you inspect the premises and let us know
whether it is a fact, today?

A. I guess I could, yes, sir.

Q. To your knowledge has there been a train
over that in the last two years?

A. Not since the construction started, I know.

10

20




10

516} Herman W. Ordeman—~0Cross

" Mr. Milton—You mean the construction of what?
The Witness—The construction of the highway;
there has been no train over it since then.

Q. To your knowledge has there ever been a train
over it gince the Lincoln Terminal became the
owner of the property?

A. T could not state that because I am not there
every day.

Q. And though you have made this map and
claim accurate and detailed knowledge of the trans-
portation facilities of this land, you cannot now
tell us, can you, whether this region east of Jacobus
Avenue in the last three years was served or could
be served without repairs from this lead?

A. Tt could be, because the switech that comes off
the Penngylvania, that has been there for four years
to my knowledge, is still in there and is in working
order. I looked at it yesterday.

Q. You mean the switeh down here (indicating) ?

A. Yes, sir.

Q. What is that, a switeh to your property?

A. That was erected when they started construc-
tion because it interfered with that bank, through
the construction to this building. They also built
a road to go down to Second Avenue track, in and
out of their property.

Q. When was that, Mr. Ordeman?

A. T don’t know the exact date when they started.

Mr. Milton—Who are they?

The Witness—When they started, the contractor.

Mr. Milton—Whose contractor?

The Witness—The State Highway contractor.

Q. When was it?

A. It was about——

Q. It is over two years ago?

A. No, it was last June, May or June.

Q. When you drew this map, you knew that
switeches were not there, didn’t you; if you knew
that the contractor took them out?
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A. No, it might have been later. I say approxi-
mately. I know they removed it when they started
in the construction.

Q. All right, when you came here yesterday and
produced this map as correctly portraying the
situation of the property, you knew that switches
had been taken out?

A. Absolutely.

Q. Why did you put them in?

A. Because they are only out temporarily during
the construction. They will be placed back in there
again.

Q. The fact is, is it not, that the ties are rotten,
the switches are rotten, that you can pick them to
pieces all through there, and that that is so now
on the property; isn’t that so?

A. No.

Q. You say that it is not so?

A. It is not generally so.

Q. I am not asking generally so. I am asking
at that point is it so?

A: No, it is not.

Q. Do you know whether or not, whatever was
done, with respect to the tracks at this place, was
done by private arrangement between this corpora-
tion and the contractor, The Foundation Company ?

A. Not all of it.

Q. So that you do know what was done by
arrangement and what was not done?

A. No, I do not.

Q. Why do you say all of it was not done?

A. Because I know some was done by the Termi-
nal forces under my supervision.

Q. You did?

A. Some of the Terminal forces, some of the
rearrangement done on the west side of Jacobus
Avenue was done under my supervision.
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Q. Can you show us on this map what changes
were made under your supervision?

A. Right here where the switch leads come out.

Q. You know I am talking of the east side.

A. You asked where T did it.

Q. You knew before I asked you to show it that
I am talking about the east side of Jacobus Avenue?

A. You were speaking about the property and I
took it as the property.

Q. Is it a fact that on the east side any changes
that were made with regard to the tracks were
made by the contractor through private arrange-
ment with the owner?

A. That I don’t know. I think most of it was so.

Q. Mr. Ordeman, does this map correctly show
the track which leads in here between these build-
ings to the extreme morth boundary line of the
property west of Jacobus Avenue?

A. The reference is to buildings between 38
and 407 :

Q. Yes, between 38 and 40. Does that plan
correctly show that track?

‘A. Well, approximately; that track has been
switeched back and forth a little bit through the con-
struction on acount of water pumping through the
caigsons and making it soft. It may be as much as
two or three feet in some out of its ordinary posi-
tion due to the shifting of the surfacing up there
that they have put down during the construction,
but substantially it is in the same condition.

Q. Whatever shifting has been done, it has
always been shifted in that area?

The Court—DBetween building 38 and 392

The Witness—It is pretty well fixed in there, 39,
if I remember correctly, was a building that was
moved off the condemnation strip in two sections.
It is pretty bad going through there with that track.

~
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Q. I didn’t ask you that. Has the track always
been and the shifting done, whatever shifting was
done between buildings 38 and 397

A Nio:

Q. Has the track ever been shifted east of the
building 40 or west of building 38, or has it always
gone between these two buildings?

A. No, to my knowledge it has never been shifted
there.

Q. It has always gone between the two buildings?

A. Tt has not gone.

Q. Will you tell the court and jury what the
difference is on this map between building 38 and
building 39 at its most approximate point, where
the tracks go between the buildings?

A. T can measure between the buildings; that
scaled is approximately 12 feet.

Q. What is the distance between the piers indi-
cated in the track red on this map?

A. T will have to scale those.

. Q. Scale them?

A. This seales approximately sixteen feet, that is
one scales approximately the same and the one next
to the river scales about thirty-five feet.

Q. And on the track east of Jacobus Avenue it
runs about sixteen feet?

A. It runs as near as I can scale it around here
fifteen to sixteen feet. This one goes up to about
fourteen feet and this one about fourteen feet.

Q. While you are here, Mr. Ordeman, this track,
indicating the track which is the most southerly
track and nearest the Lincoln Highway and in the
section west of Jacobus Avenue, that is dead-ended,
is it not, at or on Jacobus Avenue?

A. Yes, it is dead-ended.

Q. And the property which lies beyond the dead
end is not property of the Lincoln Terminal?

A. No, sir.
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Q. And these connections which are shown ap-
proximating Central Avenue and just west of it,
are they in fact in existence now or are they in dis-
repair so as to be not usable?

A. Well, they are not, but some of them are
covered, somebody dumped garbage on some of
them and they cannot be seen at this time, but they
are there.

Q. They are about anywhere from two to three
feet under ground?

A. Yes, somebody dumped garbage off Central
Avenue.

Q. The real fact is because of the condition of the
soil and the sub-soil they have disappeared?

A. No, they have not.

Q. Can you tell us whether in the last five years
any tracks have been available for use connecting
along the line of the railway immediately west of
Central Avenue?

A. No, I don’t think that lead could be used down
Central Avenue, no.

Q. Then the only lead or leads in use or usable
in there, are where those coming from the Pennsyl-
vania switeh line; isn’t that right, isn’t that what
you call it?

A. No, there are two more on there.

Q. Here is the Pennsylvania switch line that is
only one, isn’t it?

A. Yes, but three switches into the east side of
the property.

Q. It is the Pennsylvania switch line which runs
through the public highway of Jacobus Avenue; is
that right?

A. Yes, that is right.

Q. Let me ask you this: on the 20th of Septem-
ber, 1930, was the property which is the most north-
westerly served from the switch or lead passing
through between buildings 38 and 39 or was it
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served from a lead coming out of the Pennsylvania
switech on the adjoining property to the north of
you?

A. Tt was served by the lead just north of the
Lincoln Terminal property line that is connected
up with the lead leading to the Pennsylvania.

Q. Connected up off of your property?

A. Yes, sir.

Q. On the adjoining property?"

A. Yes, sir, sure.

Q. And to your knowledge how long did that
condition exist?

A. T know that was hooked up there three years
ago; in fact they always used it into that portion
of the property, as far as I know, but it came off
the same switch lead.

Q. It came off the same switch lead in the public
highway at Jacobus Avenue; that is right, isn’t it?

A. Yes, sir.

Q. It didn’t come off any switch lead on your
property, did it?

A. No.

Q. Mr. Ordeman, with respect to this situation
at the track at the east end of this property nearest
(C'entral Avenue, is it or is it not a fact that those
tracks have been not only submerged by what you
call dumping there, but that your company has
built a road across them and is utilizing it for
trucking purposes from Central Avenue?

A. Yes, there is a road put in at the end of build-
ing 43.

Q. Now can you tell us what percentage of the
tracks on the east portion of this property, that is
the property lying east of Jacobus Avenue, is in
use or usable as of the 20th day of September,
19307

A. There is about 20 per cent of them in use.

Q. Are there any tracks excepting those two re-
spectively north and south of building 43 in use?
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A. Yes, sir.
Q. Where?

A. The next one north can be used.

Q. That is to say the one immediately north of
building 47, is that right?

A. Yes, that track there.

Q. Used in connection with building 47?7

A. Can be used, yes, sir.

Q. To your knowledge, in the last three years
has it been used?

A. T have not been there every day, but to my
knowledge it has not; it can be used.

Q. And the two tracks that you say are in use
are dead-ended at or near the end of building 43,
1s that right?

A. Yes, sir.

Q. These tracks on the easterly portion of this
property were all laid during the war by the gov-
ernment, is that right?

A. Not all of them.

Q. Do you know of any track or tracks that have
been laid there and shown on this map laid by the
Foundation Company on the easterly portion of the
property?

A. The Foundation Company had one track in
there that they laid.

Q. The Terminal Company, I mean?

A. The track just north of building 43, between
building 43 and 47 was placed by the tenant.

Q. Do you mean by the Lincoln Terminal?

A. Either the Lincoln Terminal or the predeces-
sors; it was laid by the tenant and not by the
government. ’

Q. I asked you whether you knew of any track
on this easterly portion that was laid by the Lincoln
Terminal Corporation?

A. Well no, I don’t know whether it was laid by
them or not. I know that the track was not laid
by the government though.

o



Herman W. Ordeman—~0Cross 63

Q. By the predecessor; do you mean the Shupe

Terminal Corporation that took this property over
after the war?

SN d e o

Q. That was an army base there for the storage
of war materials.

A. It was built as an engineer’s base for the stor-
ing of engineering material.

Q. And the ship’s model which you used for
illustration here, that is a six hundred foot ship?

A. Four hundred feet.

Q. Do you know of any four hundred foot ship
that has been in there in the last three years?

A. No.

Q. Do you know when the last four hundred foot
ship was there or any larger if there ever was one
in there?

A. T have a list of them.

Q. By the way, tell us to what list you are re-
ferring.

A. No, I haven’t that list.

Q. May I refer to page 798 of the testimony
previously taken in this case and ask you whether
that is the list you refer to?

A. Yes, that is the list.

Q. Now then, refer to it.

A. December, 1922, the Woonsocket, four hun-
dred and nine and a half feet—wait a minute—
here is one in May, 1925, the Philippine.

Q. The Philippine?

A. That was a real ship.

Q. According to the list, since 1922 and including
the Woonsocket, how many ships have been in there
and what was the last there according to the list?

A. There have been ten ships in there, and the
last one on the 15th of July, 1930.

Q. You say one in July 19302

A. That was the Brooklyn.
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Q. What tonnage?

A. Gross tonnage 1,880 net tonnage 1,791.

Q. And it was two hundred and sixty-six feet
long, is that right?

A. Yes, two sixty-six feet long.

Q. When you refer to the Woonsocket as Decem-
ber, 1922, that referred to her leaving date, did
it not”.?

\. When it was last there, yes, sir.

Q And she arriv cd there Dgcembu 1921; is that
right?

A. Yes, sir.

Q. So that for a year this Woonsocket stayed
there?

A. According to the list, yes, sir.

Q. And between December, 1921, and July 1924,
no ship of any tonnage arrived there, is that right,
according to this list?

A. According to this list, yes, sir.

Q. You are familiar with it; you have testified
regarding the authenticity of this list before?

A. No I did not testify to that list.

Q. You know what it is?

A. Yes, I know what it is. I did not testify to it.
I could not.

Q. It is taken from the harbor records, of the
harbor, Port of New York?

A. T don’t know. I don’t think it was.

Q. When you referred to a twenty-five per cent
loss of storage capacity, you did not refer to the
entire property, did you?

A. If T remember correctly I testified at the time
the storage capacity in open storage west of
Jacobus Avenue.

Q. You limit it then?

A. To west of Jacobus Avenue.

Q. And that open storage eliminates all of the
buildings that are shown on this tract west of
Jacobus Avenue, doesn’t it?
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A. Yes, sir.

Q. And the buildings 6, 7, 8, 9-and 35 on Septem-
ber 20, 1930, were in use for storage purposes and
served both by rail, water and truckage, as thereto-
fore; is that right?

A. I could not state as to that I know some of the
buildings had loading cargo in, but as to just what
was in all of them on that date, it would be pretty
hard for me to state.

The Court—Were they usable?
The Witness—They were usable, yes sir.

Q. On September 20, of 1930, as now, building
30 is used for storage in the space west of the rail-
road tracks running to the building and between the
railroad tracks and the westerly end of the build-
ing, is that right?

A. No.

Q. Isn’t that right?

A. No, sir.

Q. Isn’t it a fact that the space on the platform,
if it is a platform, west of the tracks was then and
is now used for storage?

A. No, not all of them.

Q. What do you mean by ‘““not all of them’’;
aren’t there boxes and crates, isn’t merchandise
piled up there and piled against the doors, as a
matter of fact?

A. No, there is space there of approximately two
hundred feet that has been left clear to my knowl-
edge, approximately in the southerly half of the
building. It has been left clear to my knowledge
for the last three or four years for the purpose of
taking in loading from the wharf.

Q. That is to say that two hundred feet from this
southwest corner of the building 357

A. No, taken a little further north than that.
There is a space begins approximately one hundred
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feet north of the south end of the building, running
from there up approximately two hundred feet, has
been kept open at all times to my knowledge.

Q. Showing you exhibit P-4; that shows the
building 35 from the southerly end looking through
the partly raised door?

A. Yes, sir.

Q. Through which trains come from the north,
passing through the building and out toward the
Lincoln Highway?

A. There is a track through there, yes, sir.

Q. That photograph shows certain doors and
they are on that building 35, sixteen. or seventeen
in number ?

A. Yes, I think so.

Q. Will you point out on that photograph how
much space was left free as you have said, on the
southerly end of the building for storage or ship-
ping to and from the water?

A. Beginning at approximately what would be
the door from the south side of the building and
running northerly for a space of approximately
two hundred feet there is a clear open space in the
building, west of the railroad tracks, west of the
elevated portion or ramp that is kept open at all
times.

Q. And the rest of the building so far as this
appears, that shows to the water front, that was on
the 20th day of September, and is now used for
storage space and merchandise there, and is actu-
ally piled up with the platform against those piers?

A. Yes, used for storage and transit.

Q. And how long prior to the 20th day of Sep-
tember, 1930, had that condition existed?

A. T could not testify to that. I don’t know when
they came in with that cargo there.

Q. You have testified that since 1928 that you
have been intimately connected with the affairs of
this company?
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e UES, Sie;

Q). Since your intimate connection with the com-
pany, has that condition existed?

A. Not always.

Q. How was it interrupted?

A. Well, it was interrupted by the taking of some
of the space in the north end of the building that
had heretofore been kept open, when it was found
that the highway was coming through and it could
not be utilized for the docking of vessels, they
allowed some of it to go into storage and transit,
cargo that was put in there, loaded, that was put
in there.

Q. When was that?

A. That was, if my recollection serves me right,
some time around 1929—either the latter part of
1929 or the first part of 1930, as near as I can
remember.

Q. And you say no vessels except this one vessel,
the Brooklyn, was at the dock, no vessel of any
length whatever, to avail itself of -the facilities of
storage during that period, isn’t that so?

A, No, we could not take them.

Q. Well, the Brooklyn went there?

A. The Brooklyn went down at the lower end.

Q. I am talking of the lower end of this dock or
anywhere along building 35.

A. T thought you were referring to building 35
where you were referring to the storage.

Q. Will you tell us why in 1927, 1928 or 1929,
why you could not utilize any part of this wharf
up to the northerly end of building 35?

A. During 1928 when the agitation for the high-
way started, it was undecided as to just where the
highway was going and the Terminal could not
definitely contract or make definitely any advices
to steamers as to their berthing. It was not known
at that time whether the highway was going to
interfere with the open storage or whether it was

i
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going to parallel the Lincoln Highway or whether
it was going to cut off the property entirely.

Q. All right then, when was that location de-
termined?

A. The location was determined some time later
than 1928. If my mind serves me correctly on it,
I don’t know the exact date that the Highway Com-
mission approved it, but I do know that in 1928,
the first part of 1928, it was not decided.

b P—

1o Q. Well, the absence of vessels from December,
1921, to July, 1924, had nothing to do with the high- 5
way, did it? 2
A. I could not state that.
Q. You know it.
A. I only know from hearsay; whether it had
anything to do with it or mot, I was not at the
terminal at the time.
Q. You were not at the terminal at the time the
20 highway was first projected, were you; that is only

hearsay on your part?

A. Not in 1928.

Q. Wasn’t that first projected in 1927?

A. It might be 1927 when it was first projected.
My relationship with the terminal began in 1928.
I was familiar with the terminal, though, before
that, but not with their business.

Q. And what you say is that because the location
of the highway was uncertain, therefore contracts
go could not be made to berth vessels there; is that
right?

A. Yes, some of the vessels, absolutely.

:
Q. There never was a time, was there, as far as

vou know, when any place north of its present

location was in debate?

A. The location of the highway?
Q. North of it? B
A. Yes; that was first projected seven hundred

feet north of the Lincoln Highway bridge.
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Q. That is off your property?

A. Yes, you said north of it.

Q. When was that?

A. I can’t state exactly. I can hunt up the
various dates. I appeared before the Highway
Commission in Newark.

Q. That was in 1928 or later when you became
connected with the Lincoln Terminal Corporation?

A. No, that was the first place they proposed it,
seven hundred feet north of it.

Q. Do you understand my question?

(Question read as follows: ‘‘That was in 1928 or
later when you became connected with the Lincoln
Terminal Corporation’’.)

A. I am inclined to think it was the latter part of
1927.

Q. Now you say in the latter part of 1927, when
you became connected with the affairs of the
Lincoln Terminal Corporation?

A. No, I told you I appeared in 1927 in regard

to the highway for the Chamber of Commerce at
Newark.

Q. You did not contend, did you, at that time that
the prospective location of the highway entirely
off your property had anything to do with keeping
ships away?

A. No, I did not contend that.

Q). Then the next place, am T right, where the
highway was supposed to be laid, was alongside of
the Lincoln Highway, is that right?

A. Well, about 400 feet from it, because you could
not put it alongside on account of interference with
the present draw-span, without removing the pre-
sent Lincoln Highway bridge first, or it would not—
it would be right opposite.

Q. I am not asking you what it would be. T am
asking you as to the facts. Is it a fact that the next
reported location of that highway was immediately
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alongside and practically parallel with the Lincoln
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Highway?

A. Tt was approximately 400 feet north of the
present Lincoln Highway bridge.

Q. Mr. Ordeman, in order for this company to
avail itself of the same water depth facilities, which
a dock would have built out to the United States
Government pierhead line, it would be necessary
for this company to dredge from the government
channel to the appropriate distance from the pre-
sent string piece?

A. Yes, they have always done it. :

Q. But you say that at the United States Govern-
ment pierhead line out here the channel was one
hundred feet from the pierhead line?

A. No, sixty-four feet at the south end of the
pierhead line and ninety-four feet at the north end.

Q. Are you referring to the center of the channel?

A. The east line of the channel.

Q. And that means the east line of the 30 foot
depth, doesn’t it?

A. It will in this case.

Q. Well that is what the line of the channel was,
the side lines?

A. T take that back, because the present channel
is three hundred feet width and the new thirty foot
channel, as T understand, is only two hundred feet
width. Now it depends on whether they set that
channel against the east side or whether they set it
against the west side of the river and the effect it
would have on any dredging that the Terminal
Corporation might have to do. I don’t know
whether that is to be set right in there.

Q. Well then, Mr. Ordeman, in determining the
necessity for this new dock, you have not definite
knowledge, and didn’t have any definite knowledge
as to just where the channel is going to be?

A. Only from the fact that the channel on the
westerly side there would not serve anything be-
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cause there is no development on the westerly side
of the river. All I can do there would be to assume
that the logical place to put it would on the side
where there is business, that is on the westerly side.

Q. That is where it is now. It sweeps around the
bend and the natural channel is toward the east
bank of the river.

A. T cannot state where the natural channel is
there, I don’t know that.

Q. Do you know from your own personal knowl-
edge whether or not in about the month of June,
1928, the proposed location of the new highway in
question in this case nearer to the Lincoln Highway
and on the Lincoln Terminal Company’s property,
was objected to by the Lincoln Terminal Corpora-
tion. Now that can be answered yes or no.

A. No, I don’t know that, because at that time,

‘as I say, I appeared all through these hearings for

the Chamber of Commerce and not for the Terminal
Corporation.

Q. Well, didn’t you know that when the hearings
were on in June, 1928, and the United States Army
engineers conducted hearings, that your corpora-
tion objected to the location of this highway at the
projected point just north of the Lincoln Highway?

A. No, I don’t know of my own knowledge that it
did because I did not stay through all these hear-
ings. I testified and got out.

Q. For the moment referring back again to the
list, the ten boats that have been served or have
been served by this Terminal Corporation in the
last ten years, five of them came in in December,
1921, and were there over a year according to this
list.

A. According to this list.

Q. The Plymouth, Woonsocket, West Rome, West
Canfield, and Cornibus.

A. Yes, according to the list.
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Q. Now, will you please tell this court and jury
how these ten boats during that year were berthed
alongside the dock?

A. T don’t know.

Q. You don’t know?

A. No, sir, I do not.

Q. From your experience, that you have given
to us, you have no way of explaining the record
of the berthing and remaining there of the ten ships
during that entire year, have you?

A. T don’t think there were ten.

Q. Five, I beg your pardon.

A. No, sir, I don’t know how they were tied up
there.

Q. You don’t know whether they were tied, run-
ing along one behind the other along this dock, or
whether tied to there side by side or how they were
tied, do you?

A. No, I do not.

Q. And therefore you don’t know during that
entire period what shipping facilities either coming
in or going out there were at this marine terminal
when these five boats docked there?

A. No, I do not. I do know this, that there was
an open wharf; that is all T know, there was an
open wharf there.

Q. You say an open wharf; tell us how you
mean ?

A. T had seen an open wharf.

Q. Passing by?

A. Passing by.

Q. Well, five ships were there.

A. In fact I never took any notice whether there
were ships there or not.

Q. You mean to say in 1921 and up to December,
1922, you knew from having seen that there was an
open wharf there but you cannot tell us whether
there were any ships there at the same time, can
you?
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A. No, I don’t remember whether ships were
there or not.

Re-direct examination—By Mr. Milton.

Q. You have testified with respect to the fact of
the uncertainty as to the exact location of the right-
of-way for the bridge, approach of the bridge, and
the effect that would have on the program with
respect to dredging around the wharf.

Mr. Vickers—I object to that as not bind-
ing on the state.

Mr. Milton—I withdraw the question.

Is there any doubt that the state highway
went into possession earlier than May 21,
193072

Mzr. Vickers—I don’t know. I can’t dis-
pute the date.

Mzr. Milton—We offer the nine photo-
graphs in evidence.

(Accepted and marked Kxhibit P-10
to 18 inclusive of this date.)

Q. With respect to the conditions shown in the
photographs just offered in evidence, Mr. Witness,
do they correctly deseribe the conditions prevailing
in the company’s yard after the contractor of the
state highway came and had taken possession?

Mzr. Vickers—At the point indicated on the

photographs?
Mr. Milton—At the point indicated in the
photographs.

Q. Or shown on these photographs to the east
or west of Jacobus Avenue?

A. Some of them show both and there is two
here that show east of Jacobus Avenue.

Q. Eliminate the ones west of Jacobus Avenue.

A. Eliminate the ones west of Jacobus Ave-
nue
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Recross

T4 Herman W. Ordeman

The Court—Aren’t there lines on the photograph
to indicate what they show?

The Witness—These appear to be the ones, some
of them do, and some do not.

Q. Which are west of Jacobus Avenue?

A. Those all appear to be west.

Q. The ones remaining?

A. Here is one shows both. This one is west.

Q. Which side of Jacobus Avenue is that?

A. That is east.

Q. Exhibits 10, 11, 12, 13 and 14 show the con-
ditions prevailing in May, 1930, in this company’s
property east of Jacobus Avenue; the remaining
exhibits 15, 16, 17 and 18 show the conditions west
of Jacobus Avenue in May, 19307

A. Yes, sir.

Q. After the Highway Commission contractor
had taken possession?

A. Yes, sir.

il

Re-cross Examination—By Mr. Vickers.

Q. The conditions shown on these photographs,
which have just been offered in evidence, relate to
the construction of the present highway by the
Foundation Company and other contractors for
the State of New Jersey?

A. Yes, sir.

Q. And there was an occupancy and use of what-
ever facilities were used of the Lincoln Terminal
Corporation in that construction, between the con-

tractor and the Lincoln Terminal Corporation by

agreement, isn’t that so? I don’t ask the terms or
conditions, but whether the fact is so?

A. By arrangement with the contractor, predi-
cated on arrangements with the State, to my knowl-
edge.

Q. The conditions shown in the photographs are
the result of amicable arrangements made between

-
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Edward B. Snell—Direct

the contractor and the Terminal Corporation for
the building of this hichway ; is that right?
A. Yes, sir.
Q. In which operation some of the facilities of
the Lincoln Terminal Corporation were used?
A. Yes, some of them were used.
(Witness excused.)

Carrary Epwarp B. Syevn, called as a witness for
the property owner, being sworn, was exam-
ined and testified as follows:

The Court—Will you state your qualifications?

The Wilness—I am the first principal assistant
engineer in the Second New York District for the
United States Government and have responsible
charge of the New York District, which includes
the waterways of northern New Jersey.

The Court—And the Passaic River?

The Witness—Yes, sir.

The Coort—The locus wm quo here?

The Witness—Yes, sir.

The Court—And have been for how many years?

The Witness—Since 1916.

The Court—And you are familiar with all the
governmental regulations, are you, pertaining to
the property in question?

The Witness—Yes, sir.

- Direct Examination—By Mr. Milton.

Q. Are you familiar, Captain Snell, with the
dredging that is now going on in the Passaic River
south of the Lincoln Highway Bridge?

A. Yes, sir.

Q. When was that authorized by Congress?

A. Authorized by Congress by the River and the
Harbor Act July 3, 1930.

Q. It was recommended?

A. Recommended.

10
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76 FEdward B. Snwell—Cross

Q. And to what point is the improvement to be
carried?

A. Three thousand feet.

Q. When was the work actually begun?

A. The latter part of June, 1931.

Q. When was the contract authorized?

A. Rither the latter part of March or early part
of April, 1931. :

Q. And when was the appropriation had with re-
spect to this work?

Q. The appropriation for this work, the money
with which we are doing this work, was the Emer-
gency Appropriation of December 20, 1930.

Cross Examination—By Mr. Vickers.

Q. The work that you have referred to, Captain,
involves 200 feet of channel thirty feet deep pass-
ing the property in question in this case?

A. That is right.

The Court—How near this property?

The Witness—The channel line, as I recall it, is
about fifty feet outside of the pierhead and bulk-
head line.

The Court—By the channel line, that is the
easterly line?

The Witness—The easterly line of the channel.

The Court—Does that come closer than the pres-
ent channel?

The Witness—It follows the line of the present
channel, on the easterly half, the present channel is
a twenty foot channel three hundred feet wide. Our
authorized chanel is also three hundred feet wide
but we are only doing two hundred feet of the
authorization. Above the Lincoln Highway Bridge
we are following the easterly chanel in order to
come closer to the industries. All the industries
above the Lincoln Highway Bridge are on the east
side of the river.

e
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Olaf Olson—Direct

Mr. Milton—That is the side the Lincoln Ter-
minal is on?

The Witness—Yes, sir.

Q. And eventually the east bank of the other side
of the chanmel will be practically up against the
government pierhead line, isn’t that so?

A. No.

The Court—He said seventy-five feet away.

Mr. Vickers—Of the two hundred foot
channel. Now I am asking about the three
hundred foot echannel.

Q. That will take fifty feet off the difference?

A. No, because our two hundred feet channel
follows the existing channel line and we have over
one hundred foot way to go west.

Q. Going west?

A. To go west, yes, sir.

Q. And when vou say the easterly bank of the
channel, is that measured at the 30 foot depth?

A. That is measured at the thirty foot depth.

Q. And what is the slope, degree of slope, from
that depth inshore?

A. No, this material, where it is stopped, we are
allowing three to one.

Q. One foot rise in every three feet?

A\, Dl 1 el

(Witness excused.)

Orar Ouson, called as a witness for the property
owners, being sworn, was examined and testi-
fied as follows:

Direct Examination—By Mr. Milton.
Q. What is your occupation?
A. General superintendent docks and wharves.

The Court—For whom?
The Witness—I was working for Frederick
Snare at the time this building was going up.

10




Olaf Olson—Cross

Q. Where are you working now?

A. T am not working at all just now, at the pre-
sent time.

Q. You are retired?

A. T was sick so I had to stop.

Q. You used to work for Snare and Triest?

ARVIEeR Sin 8

Q. Do you know whether they built the wharf out
at the Lincoln Terminal?

A. Yes, sir.

Q. Were you working for them then?

A. T was working for them then.

Q. What were you doing?

A. T was general foreman.

Q. Who supervised the driving of the piles?

A. Well, T looked after it as close as I could.
Then there was an inspector on every machine.

Q. Do you know what length of piles were used?

A. On the river side was forty to forty-five feet.

Al Q. How were they driven?

A. They were driven until they fetched up.

Q. What do you mean by ‘‘fetched up’’?

A. Would not go any more.

Q. When you say forty to forty-five, I suppose
you mean feet?

A. Feet; yes, sir.

Q. Do you recall when it was done?

A. Tt was in 1918.

30 S o ] ;
Cross BExamination—By Mr. Vickers.

Q. Mr. Olson were these piles driven below the
high water mark or below the low water mark or
driven until they fetched up and cut off, and if so,
cut off where? .

A. Cut off wherever they wanted the elevation
from the engineers.

R
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Olaf Olson—Cross 7
The Court—Were they all cut above the high
water mark?
The Witness—All cut above the high water mark.

Q. And cut above the high water mark how far
below the present wharf level, if you know?

A. The outside row was about three feet.

Q. Three feet below?

A. T think so.

Q. And they fetched up, but they had varying
depths?

A. Yes, sir.

Q. And you can’t tell us, can you, at what depth
the piles fetched up, which were driven in the
space now occupied by this bridge abutment, which
is shown in deep red on the map P-2. 'Won’t you
look at it to locate it yourself?

A. You mean how long they were?

Q. At that point.

A. I could not tell you that.

Q. They did not shrink from staying in the
water, do they?

A. No.

Q. And whatever the length was of the piles piled
up, in order to sink the foundation for this pier,
those were the piles that went in originally under
your supervision, is that right?

A. Yes, sir.

Q. And if piles 28 feet long were actually drawn
out of this area for the building of the abutment,
would that be consistent with having started forty-
foot piles down there and then having fetched up
at that depth?

Mr. Milton—That is objected to on the
ground that it calls for a conclusion.

The Court—Well, this man is an expert. The
question might be put in another way. Is it pos-
sible to drive a forty-five-foot pile in this situation

30
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80 Olaf Olson—Cross

where these piles are and cut it off so as to leave
twenty-eight feet remaining?

The Witness—No.

The Court—Was that done?

The Witness—We drove them until we could not
get no more.

The Court—If you put a forty-five-foot pile
under your machine and it ran down twenty-eight
feet and struck hard bottom, whatever the obstrue-
tion was, then you cut it off ?

The Witness—We cut them off where the en-
gineer gave a level.

The Court—=So that it could have only gone
twenty-eight feet and you cut it off ?

The Witness—Yes, sir.

The Court—And they could have gone thirty-
eight feet and you cut them off?

The Witness—Yes, sir.

Q. You can’t say, Mr. Olson, can you, that in
fact in this area occupied by the present bridge
abutment, the outside piles actually driven and re-
maining there before the abutment were put in
water more than twenty-eight feet, can you?

A. No, they were more than twenty-eight feet.

Q. How do you know? T don’t mean the original
piles, but after being driven and being cut off.

The Court—The part that you left there, was
that over twenty-eight feet?

Q. At this particular point?

A. At that particular point I could not exactly
say, that particular point.

Q. Whatever they were, the piles that were pulled
out, would tell the depth to which they were driven
and at which they were cut off?

W
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Olaf Olson—Cross 81

A. Yes, the bearing piles but not the fender piles.
They were different lengths, they were just stuck
in the mud. They were not driven, too.

Q. The fender piles are what?

A. The outside ones.

Q. The bearing piles are the ones that carry the
whart ?

AR Ve

Q. How far are the fender piles driven?

A. They may be only twenty or thirty feet.

Q. They may have been loose?

A. T would not say.

Q. They are only there to protect the bearing
piles, isn’t that so?

A. That. is all.

Q. They have got to be there to protect the bear-
ing piles.

A. They have got to be to protect them.

Q. And if they were twenty-eight feet or less,
new piles would have to be driven for a thirty-foot
channel to have thirty feet of water there?

A. Well, to have thirty feet of water I guess they
would.

Q. The bank would give way?

A. No, they would not give way.

Q. The mud?

A. At that time we drove them long enough for
a twenty-two foot channel.

Q. And that was the limit, wasn’t it?

A. Well, we drove them down as far as we could.
Of course you would find them around forty foot
or over now on the outside edge.

The Court—The fender piles?
The Witness—Not the fender, but the bearing
piles.
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Herman Lee—Direct

Q. The court is asking you about the fender
piles.
A. Oh, fender piles.
(Witness excused.)

Herman LEg, called as a witness on behalf of the
property owners, being sworn, was examined
and testified as follows:

Direct examination—By Mr. Milton.

Q. Mr. Lee, you are connected with the Lincoln
Terminal Corporation?

ASYieS st

Q. In what capacity?

A. President of the Lincoln Terminal Corpora-
tion.

Q. And since how long have you been president?

A. Since June, 1928.

Q. When did the Lincoln Terminal Corporation
take over this property?

A Tine s li9288

Q. How soon after you took over the property
did you learn of the possible taking of any part of
it for state highway purposes for this bridge and
bridge piers?

A. Why, practically simultaneously with when
we took it over, the discussion with the highway
was going on.

Q. Did you attend any meetings of the State
Highway Commission?

A. No.

Q. Did you attend any meetings of the Board of
Commerce and Navigation?

A. Yes, sir.

Q. In connection with the location of the bhridee?

A. Yes, sir.

Q. Was it proposed at one time to put the bridge
at the south end of your property?

AL Wees vsin,

v
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Herman Lee—Direct 83

Q. Whereabouts?

A. Right along the line of the Lincoln Highway,
or within a few feet to the north of it.

Q. Did you object to that?

A. Yes, sir.

Q. Why?

A. Well, obviously property along Lincoln High-
way was the most valuable property that we had
and it seemed ridiculous to build right along that
most valuable property what we thought was going
to be an elevated roadway, instead of using the
cheaper property. In addition to that, if they
were going to build along the Lincoln Highway,
they could have used the old Morris Canal which
the State owned and were not using, instead of
buying property from private owners.

Q. You didn’t want that?

A. We preferred to see them along the line of
the Morris and Hssex Canal.

Q. Along the other side of the Lincoln Highway?

A. Yes, sir.

Q. What about the location of the bridge pier?

A. We thought it was in a very bad place and
objected to it.

Q. Where did you want it placed?

A. In back of our bulkhead line, far enough back
to run a railroad track and trains in front of it.

Q. If that had been done, would the use of the
west have been interfered with?

A. Very slight.

Q. Have you made any sales of any part ot the
company’s property?

AL Yie s Esi,

Q. In what years?

A. Why in 1929 we sold the corner of Central
Avenue and Lincoln Avenue.

Q. That is the corner piece, isn’t it?

A. Yes, that piece right there.
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Herman Lee—Durect

Q. How big a piece was that?

A. I think it is marked right on the map, if I may
read from the map; sixty feet at Lincoln by one
hundred and eighty-five feet at Central, by one
hundred and sixty feet west of that and eighty-five
feet by one hundred by one hundred.

Q. In other words it was an L-shape piece of
property?

A. Yes, sir.

Q. At the corner of Lincoln Highway and Cen-
tral Avenue?

A. Yes, sir.

Q. How much did you sell it for?

Mzr. Wickers—Can you state it?
Mzx. Milton—$25,000.

The Witness—Approximately that.

Q. Do you know the date of that sale you just
told us about?

A. No, we have an accurate record on the books.

Mzr. Milton—That sale was made October 1, 1928,
and involved 19,600 square feet.

The Court—And the price was how much?
Mr. Milton—For $25,000.

The Witness—Yes, sir.

Q. Did you sell a piece on November 1, 1929, fifty
by one hundred, to Westhrook?

A. Yes, sir, we did.

Q. Where is that located?

A. That is immediately west of it—it is the most
westerly line shown on the map.

Q. I have my pencil on it now (indicating)?

A. Yes, fifty by one hundred.

Q. And that sold for ten thousand dollars?

A. Tt did.

Q. In December, 1929, you sold a plot thirty by
one hundred?

SV S
Q. For $5,5007

EHe.




b

Herman Lee—Darect 85

A. Yes, sir.
Q. 3,000 square feet; where is that plot?
A. That is between the corner plot we sold, the
one you just pointed out we sold to Mr. Westhrook.
Q. Where I have my pencil right now (indicat-
ing) ?
AL Yes; SIT.
Q. And Building 35, Mr. Lee, is under lease
either wholly or in part?
A. I didn’t hear you.
Q. I say Building 35 is under lease either in
whole or in part?
A. In part.
Q. When does the lease expire?
A. December 31, 1931.
Q. Who is the tenant?
A. Western Electric Company.
Q. When was the lease made, approximately,
with you?
A. You mean when they originally came in. They
have been there as annual tenants.
Q. Leased by your company?
A. About December 26, 1930, for one year.
The Court—Cannot you state a lot of these
matters on the record?
Q. Have you a summary of all of the leases of
your company?
A. T have.
Q. Will you produce it, please?
A. Here is the summary and here is the recapit-
ulation.
Mr. Milton—I will offer the summary if
there is no objection to it.
(Accepted and marked as Plaintiff’s
Bxhibit P-19 of this date.)
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Herman Lee—Cross
Cross Hzamination—By Mr. Vickers.

Q. How much of Building 35 has and had the
Western Hlectric Company under lease from year
to year since your corporation has been in posses-
sion of the property?

A. The actual square foot area is on that corner
if you will give it back to me.

Q. I want to know how many square feet there
is in Building 357

A. There are approximstely 44,000 square feet in
Building 35, and the Western Electric Company oc-
cupies 21,184 square feet.

Q. And is the area, the 21,000 square feet, oc-
cupied by the Western Electric Company located
so as to be continuous in one part of the building,
or did it cover various parts of the building?

A. It covered the north end continuously.

Q. And when you say the north end of the build-
ing, do you mean from the most northerly part of
the building throughout the building and going

_ south?

A. I mean running from the north to the south,
just as you move your pencil.

Q. And from the north side of Building 35, how
far south does the 21,000 square feet of rented
space by the Western Electric Company occupy?

A. Well, the building is eighty feet wide, so it
must have been about two hundred and fifty feet;
that would make 21,000 square feet.

Q. But that took the building from the ground
to the roof, whatever space could be utilized for
storage in that space occupied by the railroad track.

A. T would like to refer to the original lease to
answer your question.

Mr. Vickers—It is not necessary to read
the original lease.

The Court—Why not put the lease in evi-
dence?

e
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Cross 87

Mr. Milton—Mr. Betts knows about that.

Mr. Vickers—Well, when he comes on the
witness stand I will ask him the question
later.

Mr. Milton—Yes, you can do that.

Q. Do you know whether or not the material
stored by the Western Hlectric Company in the
21,000 square feet came by way of land to the
building and left by way of land, from the building?

A. I do not.

Q. Do you know whether or not the material
stored in that property by the Western Klectrie
Company came from its plant approximately across
the Lincoln Highway from your property ?

A. I do not.

Q. Do you know of anybody in your concern who
does know?

A. I think Mr. Reeves, the general manager,
does.

Mr. Milton—We can perhaps give you the infozr-
mation from Mr. Betts. ;

The Witness—I can give you information about
some, some came from Chicago.

The Court—Perhaps this witness does
know.

The Witness—I can assure you it did not come
from across the street, if that is what you are get-
ting at.

Q. And did any portion that was taken out by
water, that went out by lighter, isn’t that so?

A. T don’t know.

Q. Have you just said it went out by water? Un-
less you know about it—do you know that it went
by water?

A. Yes, I can answer that. Mr. Reeves has a list
of some that came in by water.

10
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Frank C. Betts—Durect

The Court—If you have a witness, let him tell,

have him produced.

Q. Can you tell us how much space included in
all of these leases is occupied by the Western Klec-
tric Company for storage purposes?

The Court—Can you answer that question?

Mr. Vickers—To save time may I have an
opportunity of analyzing this thing myself?
Mr. Milton—We have no further ques-
tions. He can step down and after the noon
recess the Colonel can recall him.
(Witness excused.)

Fraxx C. Berrs, called as a witness on behalf of
the property owners, being sworn, was exam-
ined and testified as follows:

The Court—What is your position with this com-
pany?

The Witness—Assistant treasurer.

The Court—And have been so for how long?

The Witness—Since 1928, June 8th.

Direct Exvamination—By Mr. Milton.

Q. And were you connected with the Shupe Com-
pany before the Lincoln Terminal Corporation was
the owner of the plant?

A. 1 was.

Q. Are you familiar with the leases that are in
existence now?

A. T am.

Q. Are you familiar with the manner of trans-
portation of the goods of the Western Klectric
Company which are in storage in Building 35%

A. I am.

Q. Will you tell us whether these goods come in

over land or by water?

e




Frank C. Betts—Direct 89

A. Part of the goods come in by water, part of
it comes in by land, either by rail or truck.

Q. And have any goods been taken out in the

past year or so?
. Considerable.
And have they left by land or water?
They have left by land.
None by water?
Not to my knowledge.
Those that came by water, in what type of
vessel did they come?
A. They came in lighters.

CPOFOp

The Court—What was the question propounded
to the last witness about the lease; what do you
know about that question?

The Witness—I just don’t recall about the
Western Klectric lease, about the height of the
floors or something?

Q. The amount of space involved or included in
the lease to the Western Electric. The Colonel
wanted to know whether the 21,000 feet is from floor
to ceiling.

A. The 21,184 square feet occupied by the
Western Electric Company consists of first floor
space; there is a second floor space in the building
which is not occupied by the Western Electrie in
this particular lease. They did occupy the second
floor space in another lease.

The Court—And do not now?
The Witness—They do not now.

Q. Have you made a tabulation of the amount of
money expended from 1925 to 1930 in addition to
tracks?

A. No, sir.

10

20

30




90

A N, @iy
dredging?

A. Yes, sir.
Q. What is

10 1s for.

Q. Mr. Bett

where from si

20 ) 1bs b

became the ow
by lighter?
any off hand.
30 referred to b
didn’t you?

The

at all.

Q. Have you got it in gross?

Q. Have you a tabulation of the money spent for

Mryr. Vieckers—Unless it is limited to this
owner I object to it as being too remote.
The Court—That is what I understand it
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to one owner.

Cross Examin

ing into Building 35 by lighter, you mean on shallow
draft boats approximately 35 feet wide, and any-

A. A regular barge.

A. A normal barge, yes, sir.
Q. As a matter of fact, since this corporation

merchandise come to this terminal by water except
A. A very small amount of it. I just can’t recall
Q. I show you a list which has previously been
with that and you have produced it originally,
Mr. Milton—This is not eross examination.

dealing

(After argument, question withdrawn.)
(Witness excused.)
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Bugene R. Makray—Durect—Cross 91
Bueexe R. Maxgray, called as a witness for the
property owners, being sworn, was examined
and testified as follows:
Mr. Vickers—The qualifications are admitted.
The Court—What was the value of this property
before the highway was projected across it?
The Witness—$2,146,250.00.
The Court—What was the value afterwards?
The Witness—$1,818,285.00.
The Court—And the damage for the taking and
consequential damage amount to how much?
The Witness—Damages, exclusive of damages to
marine facilities, $327,965.00.
Mr. Milton—You may cross examine.

Cross Examination—By Mr. Vickers.

Q. You do not, Mr. Makray, accept as the meas-
ure of damages the difference between the before
and after value of the property, is that right?

AL dor

Q. Well, will you tell us, please, what the differ-
ence is betwen the before and after value as you
have given those values?

A. The before and after value is predicated
upon

Q. I didn’t ask you that.

Mr. Vickers—I move that that be stricken out.

A. The difference between the value before and
the value after taking, as enumerated, is $327,-
965.00.

Q. Then in your opinion the difference is in the
difference between $2,146,250.00 and $1,818,285.00;
is that right? That can be answered yes or no.

A. Yes, it is. :

Q. And that is a mere matter of subtracting one
figure from the other, isn’t that so, yes or no?

A. Yes, sir.
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Eugene R. Makray—Direct

Q. And the result is the difference in value be-
fore and after; is that right?
A. That is right.
The Court—You understand, Mr. Milton, I
am not limiting you in your examination if
you want to bring out any component part.
Mr. Milton—Yes, I propose to.

Direct Examination—By Mr. Milton.

Q. In arriving at the value before the taking, Mr.
Makray, will you be good enough to tell the jury
what method you pursued?

A. T examined the property very carefully and
evaluated it, the pieces of property, as they ap-
peared originally before any taking. I found a
piece of property running west from Jacobus Ave-
nue to the Passaic River measuring one thousand
and three and a fraction feet on the Lincoln
Highway, twelve hundred and thirty-eight and
a fraction feet on Jacobus Avenue, thirteen hun-
dred and thirty-two and a fraction feet on the Pas-
saic River; containing 31.465 acres, which in my es-
timation is worth an average value of $35,000 an
acre for all, with all its facilities.

The Court—That is before the taking?

The Witness—Before the taking or $1,101,275,
for the portion lying between Jacobus Avenue and
the river.

The parcel running east of Jacobus Avenue, hav-
ing a frontage of 1,023 feet on the Lincoln High-
way, approximately 992 feet on Jacobus Avenue,
1,461 feet on Second Street, and 1,225 feet on Cen-
tral Avenue; containing 41.799 acres; 1 valued at
$25,000 an acre, or $1,044,975.00, making a total
value of $2,146,250.00.

S 2
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Eugene R. Makray—Direct 93

Q. And that is your total value of the whole plot
before the taking and without reference to any ma-
rine or dock damage?

A. Before any disturbance.

Mr. Vickers—That is objected to.
The Court—That is what he said.
Mr. Vickers—Ile said with all its facilities.

The Witness—With all its road facilities, its con-
nections with railroads; all the things that go to
give it its value.

The Court—Does that include the doek?

The Witness—It includes the water front but
does not include the value of the dock as con-
structed. It includes the fact that the property
fronts on the water and has a riparian grant and
can use the channel along the side of the property.

The Court—What does it exclude?

The Witness—It excludes any intrinsic value of
any trackage or any wharfage on the property; that
is merely the real estate, the land.

Q. Does it include or exclude any damage that
may be claimed to arise through the location of the
bridge pier at the point indicated on this map?

A. It does not include any damage for that.

The Court—Well, isn’t it the test that you
cannot segregate buildings from the land?

Mr. Milton—There is no question about
that. The witness has thrown the buildings
in the heap in his caleulations.

The Court—You make no allowance for build-
mgs?

The Witness—No, sir.

The Court—Or tracks?

The Witness—No.

The Court—Or dock?

The Witness—Or dock.
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The Court—That is what you think that property
was worth when you went out as a real estate man
and saw it with everything on it?

The Witness—Yes, sir.

Q. Will you tell the jury how you arrived at the
value of this land after the taking and what value
you placed upon the respective parcels?

A. In the parcel east of Jacobus Avenue, run-
ning easterly from Jacobus Avenue, the taking in-
volves an area of 1.8135 acres, which is represented
by red.

(). That is the area shown in red, east of Jacobus
Avenue?

A. Running to Second Street.

Q. And it involves what?

A. 1.8135 acres; leaving the property in two
separated pieces, one on the north side of the right- -
of-way, and the larger one on the southerly side of
the right-of-way. 1 have valued these two pieces
after the taking in the following manner:

The Court—Did you assign a value for the prop-
erty actually taken that you have just mentioned?

The Witness—No, I didn’t do that. I valued the
property remaining and subtracted it. It can be
done either way. It checks.

The Court—Proceed.

The Witness—The portion south of the highway
that is remaining contains 38.6205 acres.

Q. That is the area from the red south to the
property line of the company?

A. Yes, that is correct. Which, at $25,000 an
acre original value represents $965,512.00, the value
of that land.

Q. What if anything do you add to that?

A. I haven’t added anything to it.

Myr. Milton—I should have said subtracted.
Mr. Vickers—He has not said subtracted.
He said that is the value after the taking.
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The Court—No, he says that is the value,
after his unit of value before the taking of
$25,000 an acre for that piece.

The Witness—By reason of the taking and the
various damages, the presence of the structure, the
interruption of the continuity, and the natural de-
velopment of the property, the irregular bias of
the taking; I have damaged that portion five per
cent of its value, which leaves the value of the
property after the taking at $917,237.00.

Mr. Viekers—May I have the sum of the five
per cent?

The Witness—Five per cent to the amount of
$48,275.00.

Q. Turning your attention now to the area north
of the structure of the right-of-way.

A. The area north of the right-of-way contained
1.365 acres, about one and a third acre. That prop-
erty has been damaged by reason of its severance
from the main piece by the presence of the struec-
ture and by reason of the fact that it is left in such
a sharp angular piece, which is difficult of use in an
efficient manner; I have damaged that to fifty per
cent of its original value, that is to say if the
original rate for that property at $25,000 an acre,
that was $34,125.00 which I have damaged to the
extent of $17,062.00, leaving a value of $17,063.00.

Q. And what is the total value of the pieces north
and south of this strip?

A. $984,300.

Q. And the original value, I think you said, was
what?

A. $1,044,975.00. The difference in value before
and after in that piece lying easterly of Jacobus
Avenue 1s $110,675.00.

The Court—You did not make a computation
showing the value of the property actually taken
and then the consequential damage to the re-
mainder ?
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The Witness—I did not. I can very easily. T
haven’t the figures here, but I can give them to you.
(Recess to 2 o’clock P. M.)

AFTER RECESS, 2 P. M.

Kueexe R. Magray resumes the stand.

Direct examination—By Mr. Milton (continued).

Q. Will you turn your attention now, Mr.
Makray, to the parcel west of Jacobus Avenue?

A. Yes, sir.

Q. Will you be good enough to pursue the same
method that you did before recess time and give
us the value before and after the taking?

A. The original value of the property before
any interference or any construction or taking, was
$1,101,275.00. After the taking, the one hundred
foot right-of-way strip, left the property in two
separated parcels; one on the north side of the
parcel which is to the top of the map containing
6.162 acres which, at its original value of $35,000
an acre, would be worth $215,670.00. That I have
damaged to the extent of twenty-five per cent by
reason of plottage destruction, taking, severance,
presence of construction and interference with con-
tinuity of development. I have damaged that $53,-
915.00, leaving the net value of the remaining por-
tion of that $161,753.00. The property lying to the
south of the superstructure containing 22.928 acres,
which at its original value of $35,000 an acre would
be $802,480.00, this I have damaged to the extent
by reason of the taking, severance, presence of the
structure, interruption of the natural continuity,
and development of the property, and loss of ap-
proach, which amounts to $80,248.00, or a net re-
maining value for the portion south of the super-
structure of $722,232.00.
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Making the entire remaining value of the prop-
erty west of Jacobus Avenue $883,985.00, or a dif-
ference in the value before and after of $217,290.00.

Q. That is a value of the land taken plus damage
of $110,000, using round figures east of Jacobus
Avenue, and $217,000 west of Jacobus Avenue, or
a total of $327,000. But, as I have said, you said
without reference to any damages arising out of
the presence of the bridge pier.

Mr. Vickers—That is objected to upon the
ground that if that is the witness’ method of
procedure in arriving at the before and after
value of this property and the assessment
of the damages for the taking and conse-
quential damage, that that is not in con-
formity with the law as presecribed by the
courts of our state. He must take all of the
real estate and he cannot construet for his
own purposes a different piece of real estate.

The Court—As the court understood the witness’
answer before the noon recess, that $327,000 in-
cluded his opinion of all the damage to this prop-
erty, and that in making up that opinion he con-
sidered those other matters as being without value,
that is to say the building and the construction on
the place; isn’t that true?

The Witness—The original value?

The Court—Yes.

The Witness—But the damages do not reflect any
damage for the interrupted use of the water front?

The Court—I think, Colonel, that is of
some evidential force, otherwise it would be
impossible to get it. There may be a real
estate expert that can assess the damages
for the interruption of the use of the wharf.
I don’t know whether that requires an expert

or not. But he can only testify to values,
to the real estate values——
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Mr. Vickers—As I understood the witness,
and perhaps I have misunderstood him. He
does not take into consideration the value
of the wharf before or after. Well, the
whart is a part of the real estate.

The Court—That was not involved either way
in these estimates; didn’t you say that?

The Witness—No, I have not said that.

Q. (Question repeated as follows: ‘‘That is a

_value of the land taken plus damage of $110,000,

using round figures east of Jacobus Avenue, and
$217,000 west of Jacobus Avenue, or a total of
$327,000. But, as I have said, you said without
reference to any damages arising out of the pres-
ence of the bridge pier.”’)

Mr. Vickers—That brings out clearly now
that the witness predicates his entire testi-
mony on a theory which is not permitted by
the courts of this state.

The Court—What pier do you mean?

The Witness—I mean the pier that is obstructing
the use of the water front, that was construected
about the behest of the state highway.

Q. The bridge pier? '

A. The bridge pier.

Q. Does the figure of $317,000 include or exclude
any damage arising out of the existence in its
present location of the bridge pier?

A. It does not include any damage for that.

Q. Addressing your attention now to the bridge
pier. Can you say whether or not the existence of
the bridge pier in its present location in your
judgment causes damage to this real estate owned
by the appellant?

Mr. Vickers—That is objected to upon the
ground that the witness by no testimony that
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he has given nor by any analysis of his fig-
ures that he has given, is either competent
or qualified.

The Court—I thought you admitted his

qualifications.
Mr. Vickers—As a real estae expert. On
‘ what he has formed his basis, he has elim-

inated expressly the dock and the marine
facilities. How can he express an opinion
as to whether something which affects the
marine facilities is a damage or a benefit?

The Court—I don’t know. He is not agk-
ing him that. He is asking him how it af-
fects the land.

Mr. Milton—Exactly.

Mr. Vickers—Whether it creates a dam-
age. If he has not considered the marine
facilities

The Court—He has not thus far got to
that.

Mr. Milton—That is exactly what I am
coming to.

The Court—As a real estate expert, can you say
in what manner it has affected the land?

The Witness—It damages the remaining land be-
hind the water.

Q. To what extent?
A. Tt damages the land around J acobus Avenue
¥ and the river to the extent of $5,000 an acre.

Q. And east of Jacobus Avenue?

A. Tast of Jacobus Avenue to the extent of about
four or five per cent or $1,000 an acre.

The Court—What do you add to that?

The Witness—The total figure, that is to say, if
the dock is not extended to absorb the pier, the
damage is $512,035.
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The Court—What is that you assign for the pier?
The Witness—On the portion east of Jacobus
Avenue $38,620; on the portion west of Jacobus
Avenue, bordering the river, $145,450.
The Court—That is $184,0707
Mr. Milton—Yes, sir.

The Court—So that pier item alone is $184,070;
is that right?

The Witness—Yes, sir.

The Court—Or a total of $512,0352

The Witness—Yes, sir.

Q. I want to direct your attention to a sale, Mr.
Makray, in the area as shown upon Exhibit P-1,
which is an aeroplane view; have you taken into
consideration the sales of real estate?

A. In the entire immediate neighborhood of this
property, that is, from a line at the northerly end

, of the photograph, that is to the left as you face it,

from the Pennsylvania tracks south to the end of
the peninsular which is beyond the corner and going
out into Newark Bay, between the two rivers, the
Passaic and Hackensack Rivers; also sales of prop-
erty on the west bank of the Passaic River as shown
in the lower left-hand corner of the photograph,
and sales on the east bank of the Hackensack River
which is shown toward the top background of the
picture. I have examined all the sales in that im-
mediate neighborhood within a period of the last
ten years.

Mr. Vickers—That is objected to as an im-
proper method of acquiring knowledge, ex-
amining the sales.

Mr. Milton—TI don’t quite understand the
basis of the objection.

The Court—Well, the latter part of his an-
swer may be stricken out.
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Q. The sales which you have taken into consider-
ation are those which have taken place within the
past ten years?

A. They are.

Q. Is the area which you have included within
your consideration composed of lands which are
- generally about the same physical characteristics?

Mr. Vickers—I object to that upon the
ground that general comparability is not rec-
ognized as a proper standard of comparison.

The Court—Are they comparable?

Mr. Vickers—That is the point.

The Court—Are they comparable, those you took
into consideration?

The Witness—Only in contrastability.

The Court—What do you mean?

The Witness—They are less valuable than the
property under consideration, not having the sanie
facilities, railroad, street frontage, sewer and
water.

The Court—Are there any comparable proper-
ties?

The Witness—There are no properties distinetly
comparable to this sold within a reasonable time of
the condemmnation.

The Court—Axe they substantially comparable?

The Witness—They are substantially compar-
able to the degree that you can work from that
base up.

Q. I direct your attention, Mr. Makray, to a plot
of land on the west bank of the Passaic river im-
mediately opposite the land in question here,
opposite the Lincoln Terminal, and so that you may
readily find it in your sales, I am referring to this
property purchased by the Public Service Cor-
poration. Will vou describe the physical charac-
teristics of that property?
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A. Well, that property is located on the west
bank of the Passaic river, fronting on the Passaic
river, without any street or road frontage of any
type, requiring from six to eight feet of fill when
it was sold and without riparian grant at the time
it was sold and no other improvements such as the
Lincoln Terminal property possesses.

Q. For example drainage and sewer?

A. No sewerage.

Q. What access is there to it?

A. That property may be reached by a cinder road
that runs alongside of the rear part of the Ledue
plant which is contiguous to it on the south, it being
about half a mile on the Lincoln Highway, that is
if you were approaching the Lincoln Highway back
in about a quarter of a mile to the property of
the Public Service Company and down along the
fence of the Public Service Corporation to within
about one hundred yards of the river, from which
point it has to be reached by walking along loose
ground.

Q. Did you say whether it was filled or unfilled?

A. Tt is unfilled.

Q. When was that last sold, and by whom to
whom?

Mr. Vickers—That is objected to upon the
ground that the property is manifestly not
comparable in any form or shape.

The Court—The witness said it was sub-
stantially comparable.

Mr. Vickers—Not this property. He says
that the property would have to have about
six or eight feet of fill and has no facilities
such as the Lincoln Terminal, no streets
except a cinder road, no sewer, none of the
facilities whatever, and no riparian grant.
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The Court—What do you include in order to
make a comparison? You have to add all of these
other items? ‘

The Witness—You would have to add these other
items.

The Court—IHow would you ascertain the cost of
fill?

The Witness—That would have to be ascertained.

The Court—And the other cost?

The Witness—And the other cost. And the cost
of the riparian grant and getting the street
frontages unavailable.

The Court—Mr. Milton, doesn’t that
destroy the comparison?

Mr. Milton—I don’t think so, sir. If the
witness were endeavoring to establish the
value of the property in question here, based
upon a sale of this property at a higher
figure, then I grant you that the same objec-
tion would be good.

The Court—How do you know it is not a
higher figure. He has not said so yet.

The Court—The Court will ask a question. Does
the value which you placed per acre upon the prop-
erty in question exceed the value of the property
you are just referring to without facilities?

The Witness—I am afraid I don’t understand the
question.

The Court—You have placed a unit value of
$25,000 an acre, haven’t you, before the taking?

The Witness—%$35,000.

Mr. Milton—$35,000 for the property west
of Jacobus Avenue.

The Court—You mean that this property
vou are entitled to compare with your prop-
erty, the Lincoln Terminal property?
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Myr. Milton—I mean that the witness stated
that the property of the company west of
Jacobus Avenue was worth $35,000 an acre.

The Court—Yes. Now, this property you are
endeavoring to compare, taking it as is. What is
the value or the unit value that you placed on that,
would it be more or less than the value you placed
on the Lincoln Terminal property?

A. Asis, it would be much less.

The Court—Will you tell me, Mr. Milton,
how do you get the comparison?

Mzr. Milton—That is for the jury, the com-
parison is there; so far as location is con-
cerned, general physicial characteristics. I
think the witness should have been, should
be permitted to testify if they sold for less
than the value he placed upon filled property
with drainage, with water and fire proteec-
tion, which had a higher value. I thing the
witness should be permitted to testify to that
sale.

The Court (after further argument)—I
will sustain the objection.

Mr. Milton-—Your Honor will allow me an
exeeption.

The Court—Yes.

10
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Q. The area, Mr. Makray, between the Hacken-
sack River on the east and the Passaic River on the
west, the Lincoln Highway on the south and the
tracks of the Pennsylvania Railroad north, will you
say, please, what the trend has been in the real
estate values in that gemeral area in the past ten
years?

A. Decidedly upward, especially since 1926 and
1927.
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Q. What factor or what reason has there been in
your opinion, for the decided increase since 1926
and 1927 ?

A. There are two major factors, the chief one
being the construction of the Holland Tunnel in
1927, the opening of the tunmnel, with its more im-
mediate factor that on January 13, 1929, the con-
necting road between the approach to the tunnel
and the Lincoln Highway, running from the foot of
Communipaw Avenue to Newark Avenue where the
tunnel approach ended was opened, greatly facili-
tating the traffic from that point on Newark Avenue
to New York City; and also the completion in 1929
of the connecting links of route 25 running south
from Lincoln Highway at a point about half a mile
west of this property to Elizabeth and by way of
Woodridge to points south and west. The second
factor being that this entire peninsular which is
pretty well supplied with railroads, river and roads
that within the last seven years has been diminish-
ing in the available amount of acreage. The
Western Klectric Company bought up considerable
property and developed it. The Public Service
has bought considerable property and taken it off
the market. ;

Q. That is on the Hackensack River and in there?

A. Yes, the lots behind it running up to Jacobus
Avenue. The Pennsylvania Railroad has bought
up land alongside of its right-of-way. In other words
there is there now or as of 1930 a very small amount
of available acreage either for purchase or develop-
ment. Of course, that decrease in the supply has
had a natural tendency to make the remainder that
is available very much more valuable than it has
been previously. '

Q. Are you able to say off hand, generally, ap-
proximately the extent of acreage between the
Hackensack River on the east and the Passaic River
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on the west, along the Pennsylvania Railroad on
the north and the Lincoln Highway on the south?
A. I should say that there is between five hun-
dred and five hundred and fifty acres in that area.
Q. What percentage of that area is available for
purchase or improvement?

Mr. Vickers—That is objected to on the
ground that it depends on a great many
factors

The Court—I will permit that.

Mr. Milton—I withdraw that.

Q. How much of this area, Mr. Witness, do you
happen to know is owned by the Public Service
Corporation? Can you off hand make up a table
for us showing the ownership of the various pieces
of land in that section?

A. Yes, sir.

Mr. Milton—All right, we won’t waste your time
or the time of the jury.

Q. Do you know of any land in that section I
deseribed between the Pennsylvania Railroad on
the north, the Lincoln Highway on the South, the
Hackensack River on the east and the Passaic River
on the west for sale?

A Tido:

Q. How much is it and what is it?

A. Fifty-four acres belonging to the Hoboken
Land and Improvement Company with a compara-
tively small frontage, I mean as to the total acre-
age, on the Lincoln Highway, a frontage of about
360 feet on the west bank of the Hackensack River,
mostly inside land, the greater portion of it unfilled
and without improvements, is on the market at the
present time.

Mr. Vickers—I object to the witness stat-
ing the price.

Mr. Milton—T don’t intend to ask him. He
knows better.
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Q. So that out of a total of 550 acres there are
only approximately 54 that you know of for sale?
A. No, I would not say that. That is the only

sizeable portion. There may be small portions that -

are for sale but that is the only sizable piece that
is available for industrial development.

Q. What other sales other than the ones to the
Public Service on the west bank of the river have
yvou taken into consideration?

Mr. Vickers—I think that question should
be limited to comparable property.

Q. T mean, of course, of comparable property.

A. The property sold in 1925 by George A. Mec-
Intosh to the Mexican Petroleum Company, a strip
of 2.1 acres lying south of the Lincoln Highway,
and with a frontage on Doremus Avenue on the
Passaic Avenue; at the time that property was sold
it had 205 feet frontage on the Passaic River with
no riparian grant, and it was sold for $34,000.

Mzr. Vickers—I object to the witness stat-
ing the price until the question of compar-
ability is decided.

The Court—What is the physical comparability?
The Witness—That property is comparable to
this property, by that I mean similar in size except
it was not quite filled to the extent that this was
filled, but it had street frontage, water frontage,
and it was—well, it was just a very short distance
south of the Lincoln Terminal property.
The Court—The court will permit the
question.
Mr. Vickers—May I pray an exception?
The Court—You may have an exception.
The Witness—The property in 1925 was sold for
$34,500 or two and one-tenth acres at a price of
$16,430 per acre. That was without the riper.
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Q. Is there an established price for riper on the
west side of the Passaic River?

A. At that point, yes, sir.

Q. What is 1t?

A. $125 per running foot.

Q. And wasn’t the frontage on the Passaic
River?

A. Two hundred and five feet.

Q. And applying to that frontage the factor of
price, what does it make the grant? !

Mr. Vickers—That is objected to upon the
ground that it violates the same principle of
law, that the witness is now taking a piece of
property mnot comparable because it is not
filled and because it has not a riper and he is
now saying that he could get the riper at
$125 a running foot on the property, and it
would have been worth, at the time it was
sold, so much money.

The Court—As the court understands it, the
court is permitted to allow a witness to testify to
lands if they are substantially comparable. You
cannot get the same parcel of land, you cannot get
the same land. Nature doesn’t make land like that
except out in the prairie. For the sake of conveni-
ence, at $125 a foot, what would that bring?

The Witness—The cost of the riper would be
$95,625, or a total cost of the property of $42,055.
30 The Court—How much an acre?

The Witness—Roughly about $19,000 an acre,
with the land that is under water taken at the same
average as the land above water.

s

10

20

Q. And that was in 1925? |
A. 1925.
(. What other sale have you taken into consid-

eration of comparable property, of course, keeping
that in mind?
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A. The sale in January, 1930, by Carlin Miller to
Gulf Refining Company of a piece of property
about 200 feet north of the property just testified
to, fronting on Doremus Avenue and running to the
Passaic River, a plot of ground containing .67 of
an acre, with no riparian grant that was sold for
$17,000. On that property was an old boathouse
which had very little value, if any, and after exam-
ining the property I have allowed or calculated that
the property could have been sold at the rate of
$21,000 per acre as reflected by the price of $17,000
for the entire piece. That also is without riparian
grant.

Q. What others?

A. Those were the only sales of comparable
property that would come within the restriction of
comparability.

Q. Within the past ten years have there been
any sales of comparable property within the area
of the Hackensack River on the east, and the Penn-
sylvania Lines on the north, the Passaic River on
the west, and the Lincoln Highway on the south?

A. There have been some sales of property with-
in the last ten years.

Q. Of comparable property?

A. Comparable property.

Q. What are they?

A. Starting in 1924, the Indian Refining Com-
pany sold a plot of ground containing six and a
half acres running between Jacobus Avenue and
the Passaic River to the Valentine Company for
$95,000, including some old buildings that were on
the property. That ground possessed the riparian
grant. In 1924 that was sold at the rate of $14,530
per acre.

Q. What else?

A. In 1924 the Newark Factory Sites Corpora-
tion sold to the Valentine Company a plot of
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ground in the same immediate neighborhood run-
ning from Jacobus Avenue to the river, containing
7.93 acres at $100,000 without the grant.

Q. First establish the price for the ground.

A. There was at that time a grant, I believe, that
they subsequently purchased. All of this T am not
sure, but with the grant price that would come to a
unit figure of $11,200 per acre.

Mzr. Vickers—The same objection to this
line of testimony.

The Court—Yes. I understand it is just
simply confined to the ground which appears
to be established at a uniform price. There
is no speculation about that because there is
no occasion for one witness to go into it and
then another.

Q. Any others, Mr. Makray?

A. Yes, the sale in 1923 by the Riverside Steel
Casting Company to Cirra De Pasco Copper Com-
pany, a piece of property directly north of the
Lincoln Terminal property, fronting on Jacobus
Avenue without any water frontage, just running
west of Jacobus Avenue and it was sold for $25,500.
This property at the time of the sale had on it some
old buildings that had been built by the United
States Government for an experimental station
which the Riverside Steel Casting Company sub-
sequently purchased direct from the government;
so that that sale reflected a value of $26,000 per
acre without buildings.

Mr. Vickers—How much property?

A. That was .983 acres.

Q. That was February, 192327

A. That is right; that property is contiguous or
now is a portion of this property.

Q. Just let me indicate on the map where that is,
will you? It is part of our property now?

A. Yes, sir.

M




FEugene R. Makray—Duirect

Q. The north end of it?

A. T will point to it if you wish. It is this por-
tion directly north of the super-structure (indicat-
ing).

M. Vickers—And west of Jacobus Avenue?

The Witness—Yes, sir.

Q. Without any water front?

A. No, sir. In 1924 the West Side Realty Com-
pany sold to the Community Realty Corporation a
piece of ground on the southwest corner of Jacobus
and Pennsylvania Avenue. Pennsylvania Avenue,
for your information, is a street that is laid out
parallel to the Pennsylvania tracks in the left hand
side of the picture. The ground contained approxi-
mately one acre, 43,545 square feet, without a water
frontage. It was sold for a price of $17,500, which
substantially reflects $17,600 an acre. This is also
im 1924. Those were the only two comparable sales
that I have except the resale by the Riverside Steel
Casting Corporation of the property mentioned
previously to the Terminal Corporation, or rather
it was made to the Lincoln Terminal Corporation
at a price of $30,000, but that sale conveyed also
the buildings that had been purchased from the
government for $1,500.

Mr. Vickers—What is the date of that?

The Witness—That was in 1930. I haven’t the
exact date here. I think Mr. Lee could give it to us.

Q. How much acreage was involved in that?

A. About one acre, .983 acre.

Q. That sold for $30,000, including buildings
which had been purchased for $1,500.

A. That is right.

Q. That was by the Riverside Steel Casting Com-
pany ?

A. Yes, sir.
Q. Not by the Cirra De Pasco?
A. Yes, that is right.
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Q. The Riverside sold to Cirra De Pasco and
Cirra De Pasco sold to the Lincoln Terminal ?

A. Yes, I have reversed the order.

Q. You have given us all of the sales that you
think are comparable in that area. Are there any
others south of the Lincoln Highway outside of this
area which are comparable?

A. There are not. There is a sale of Ford to the
Western Electric Company. That is the only sale
that might be used as a comparable sale, but that
included buildings and other appurtenances which
would be figuring or segregating from the land
value, I imagine, to show the fair land value.

Re-cross Examination—By Mr. Vickers.

Q. Why is it difficult, Mr. Makray, to give a com-
parative value between the land directly south of
the land in question in this case and the land in
question in this case?

Mr. Milton—I object to that upon the
ground that it is based upon an unwarranted
assumption of fact. The witness did not say
that. The witness said that the sale to the
Western Electric Company by Ford was
complicated by the existence of buildings
which makes it very difficult to compare. I
don’t remember his exact language, but he
said it made it difficult to analyze.

The Witness—Yes, that is so. He said that af-
fected its similarity, the buildings and the like of
that.

Mr. Vickers—I withdraw the question.

Q. The land in question in this case had buildings
on it? A. Yes, sir.

Q. And the land across the way that Ford sold
to the Western Electric Company had buildings on
it?

A. That is right.
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Q. And other properties which you have men-
tioned had buildings on them, is that right?

A. Some.

Q. Well, in this case in question here, you were
able to determine what to do with the buildings,
were you not?

A. T gave it for you to see.

Q. I want to know whether you can give us

A. I can.

Q. Wait a minute. I want to know whether you
can give us the land value of the land sold by Ford
to the Western Electric Company in 1920 if that is
the correct date?

A. The land value reflected by that sale, as T
have analyzed it for my own purposes runs to over
$40,000 an acre.

The Court—Isn’t that this very thing you men-
tion?

The Witness—Iixcluding the buildings.

The Court—You have objected to that. Didn’t
you say that the buildings, the Terminal buildings,
did not make any difference?

The Witness—That is right.

The Court—The buildings would not change the
value?

Mzr. Vickers—He has treated it as intact.

The Court—No, he has taken the land as it
was. He says the buildings are such in his
estimation that they don’t change the value
one way or another.

(To the witness): Isn’t that what you said?

The Witness—My value of $2,000,000 is the bare
land value of the property. The buildings are there
but I don’t feel that if the property was sold that
the buildings as they exist today would enhance the
price of the land considerably enough to make a
difference.
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The Court—Why cannot you do that with the
Ford buildings?

The Witness—The buildings on the Ford prop-
erty are of an altogether different type. They are
very valuable. There is 700,000 square feet of
building space on the Ford plant.

Q. How about the others?

A. T have not figured it exactly. I know off-hand
that there is approximately 250,000 square feet of
buildings, stated roughly, as I recall it. There may
be more or a little less, but the buildings are an en-
tirely different type than on the Ford plant.

Q. And how many acres are there in the Ford
plant not oceupied by any buildings?

A. The majority of the property is unoccupied.

Q. Unoccupied by any buildings. Can you point
out any land value upon the land unoccupied by any
buildings in the Ford plant?

A. You mean Ford’s sales price?

Mzr. Vickers—I withdraw the question.

Q. Analyzing the sale from Ford to Western
Electric, can you distinguish between the value of
the land with these valuable buildings upon it and
the great proportion of land which has no building
upon it?

A. Well the land in the Ford plant that is
occupied by buildings would have the same value as
the land not occupied by buildings?

Q. The same value?

A. Sure.

Q. So that in your opinion, in the Ford plant,
despite the fact that these are very valuable build-
ings that are on if, you say that it is identical with
the situation of the Lincoln Terminal and you dis-
regard the buildings?

A. No, I say that in spite of the fact that there
are buildings on some of the land in the Ford prop-
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erty, the land upon which these buildings stand and
the land value are not any different than the vacant
land, that the value of the land is uniform.

Q. And what you say then is this: that the land
unocceupied by any buildings in the Ford tract
immediately across the way from the Lincoln
Terminal property is worth $40,000 an acre?

A. I didn’t say that, no.

Q. What did you say it is worth?

A. T analyzed the sale as you asked me to do.
I have allowed three dollars a square foot value for
the buildings, or 700,000 square feet of buildings.
I have valued the type and the value for the condi-
tion of the water front that is developed and kept
usable; T have subtracted from the sales price that,
and divided the remainder by 83 acres conveyed,
and the result is over $40,000 an acre.

Q. And does that contémplate these marine facili-
ties as they existed at the time of the sale from
Ford to Western Electric Company?

A. That contemplates every advantage the land
had at the time of the sale.

Q. That is a piece of property, is it not, which
is bulkheaded by stone or cement bulkhead and
filled in property up to the channel?

A. That is correct.

Q. In the valuation which you have placed upon
the land in question in this case, have you arrived
at your basic value of $35,000 an acre for the land
west of Jacobus Avenue considering that it is land
with marine facilities and a dock usable for
wharfage?

A. T have.

Q. Then in your figure of value before anything
was done by the Highway Commission, before any
land was taken, before there was any abutment
there, you took all of the facilities into considera-
tion, didn’t you?

A. Tdid.
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Q. So that your value of $2,146,250 was the value
in your opinion of the entire tract of land with all
its facilities as of the 20th day of September, 1930;
is that correct?

A. That is correct.

Q. And then you gave an after-value of the prop-
erty, that is to say after the taking and you said
the same property was worth $1,858,285; is that
right?

A. Only if the dock is built out to absorb the pier,
it will be worth that.

Q. So that you are not able to give this court and
jury an opinion as to the after-value of the prop-
erty, after the taking by the state; on the 20th day
of September, are you?

A. Certainly I am.

Q. How much is it and how did you arrive at it?

The Court—What is that?

he Witness—The value of the property if it is
left with the pier sticking out in front of the dock
line, will be $1,634,215.

Q. You have just arrived at or compiled that by
taking the same total of your damage and deducting
it from the $2,146,250; isn’t that so?

A. That is correct—just a minute—surely.

Q. When you said on your direct examination
originally that the before-taking value was $2,-
146,250 and the after-value, after the taking was
$1,818,285, you did not mean that you had valued
the same thing and nothing more after the taking
than you did before, did you?

A. That is an awfully hard question. I am not
sure that T understand that.

The Court—Do you understand that?

A. I am not sure.

Q. Mr. Makray, you know what the before and
after value is, don’t you?

AT e s s e
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Q. You have testified to it many times in court?

A. Yes, sir.

Q. And you gave on direct examination the
before and after value and the two figures which I
have quoted respectively are correct, are they not?

A. That is correct, I did give them.

Q. Now I am asking you whether the figures for
the after value were the figures of the value of the
remaining land after the state had taken out this

strip, together with its consequential damages by

reason of the taking?

A. No, as I said at the time I give that figure,
that figure included only damage to the real estate
without the damage by reason of interruption of
the water front, because if the dock is built out to
absorb the interruption, that resultant damage will
be cancelled, the damage that I put on later.

Q. How do you know that?

A. Because the land on the water front will then
be even around there and the natural use of the
water front with the docking of vessels can once
more be enjoyed by the property owners.

Q. And what do you know about the value of
dockage for transportation facilities?

A. I have been in industrial property for the last
twelve years and I have carefully noted the items
that go to make up value in industrial valuations
and I must know that as a man who now and then
attempts to sell property of that type, definitely
know that as a real estate man, to know the items
that will make the value of the property, so that
I can properly sell it.

Q. Have you ever had a piece of property that
had 1,240 feet of wharfage on the Passaic River
or on any river in the Port of New York?

A. You mean have I ever sold it?

Q. Have you ever had it to deal with except this
piece of property, this particular property?
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A. Not with the wharfage, no.

Q. And yet you have endeavored to eliminate
from the after-value of the property something of
which you, as a real estate man, have no knowledge
whatsoever?

A. Oh no, not at all; it does not take a real estate
expert to see that this damage is done. Why an
ordinary layman can go and see that that is a very
formidable obstruction. 4

Q. What do you know about the businesses that
are carried on there?

A. T have negotiated with the Lincoln Terminal
people.

Q. For what?

A. For sites that they had to rent.

Q. For marine facilities or for storage or land?

A. For all the facilities that they had.

Q. Won’t you just please answer the question.
Did it involve marine facilities or not; yes or no?

A. By direct mention, no.

Q. In other words you have negotiated for the
kind of storage that for the last three years has
been carried on there, which involved trackage into
the plant and out of the plant and loading and un-
loading from lighters, isn’t that so?

A Wes, @i

Q. Nothing else?

A. No.

Q. Can you or can you not give us from your
knowledge and experience now and not from some
hearsay, the before and after value of this prop-
erty, taking the property as it was on the 20th day
of September, 1930, with the taking by the state
and the consequential damage in full to the re-
mainder?

A. Yes. The value before the taking $2,146,250.
The value after the taking, immediately after the
taking, with all its damage, $1,634,215.
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Q. You have just taken a figure that has been
given to you as to the cost of putting a new dock
out there?

A. I have done nothing of the sort.

Q. Then how do you arrive at the difference be-
tween $1,834,215 and $1,818,285?

A. If the marginal dock is not built out to the
pierhead and bulkhead line so as to obliterate the
obstruction to the water front use, in my estima-
tion a property that lies between the Passaic River
and Jacobus Avenue is damaged by reason of the
restriction of marine facilities of the property to
the extent of $5,000 per acre. That is to say that
the property will sell to a user for $5,000 an acre
less than it would if uninterrupted there, than it
would if there was an uninterrupted water in there.
The reflected damage by the same reason to the
property east of Jacobus Avenue is one thousand
dollars an acre, and that is the difference between
those two figures. '

Q. Have you ever bought or sold or do you know
of any sale of any property similar in character,
where the dock or pier facilities were interrupted
as in this case after the taking?

A. T have not.

Q. So that you have nothing but a guess as to the
percentage of damage to the remainder by reason
of this interruption?

A. Insofar as any real estate man’s appraisal is
a guess, yes, sir.

Q. You know, do you not, Mr. Makray, that in
forming a base value for an estimate or appraisal,
only comparable properties under the rule are per-
mitted to be used; is that right?

A. Yes, that is correct.

Q. All of these properties that you have named
and which have been called sales by Mr. Milton, in
them is there any property of either the size of the
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two properties combined in the Lincoln Terminal
case, treating it as one traet, or the westerly por-
tion west of Jacobus Avenue with the rail facilities,
bulkheaded and wharfed and having the street
frontage that the Lincoln Terminal property has?

A. The only one that could come within that
classification is the Ford to Western Electric sale.

Q. And that is the one you did not use?

A. That one I did not mention because I knew
vou would object to it. I did use it in forming my
opinion.

Q. But it is the only comparable piece of prop-
erty that you did not enumerate in those, either
brought out by Mr. Milton or by yourself. Isn’t
that so, in forming your base value?

A. That is the only one I did not mention.

Q. That you did not use?

A. Yes, that is right.

Q. And none of the other properties, either in
size, available utilities, street frontages, fill on the
land, wharfage and dock, compare with the prop-
erty on the west side of Jacobus Avenue and in-
volved in this case; is that right?

A. Throw out the Ford?

Q. The Ford isn’t in. It is out.

A. None of the others are as valuable as this
property. None of the others compare in size nor
value to this property.

Q. Nor have they the utilities combined as above
mentioned, isn’t that so?

A. That is correct.

Q. And the utilities that I have referred to, such
as streets or road frontage, dockage facilities,
riparian grant, gas, sewer, water, electric light,
whatever it may be, those are elements that enter
into a value of industrial property and are those
which go to make up comparability; isn’t that so,
Mr. Makray?
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A. Well, it depends on how you define compara-
bility.

Q. Suppose you do it?

A. A comparability.in my estimation, of course
that is merely my humble opinion, and it may be
wrong. It does not always mean two pieces that
are exactly like here for the purpose of comparison.
Comparison can be made by contrast. Now then,
when you attempt to value a piece of property of
small value by pointing to a piece of property of
great valne, that is obviously wrong. But, where
there are no comparable sales to compare to a piece
of property that has a good value and you can point
to a piece of property that is somewhat similar,
but obviously of a great deal less value than the
property you are trying to appraise, although the
two are not exactly similar and they may even be
sald not to be reasonably similar, there is a con-
trastability because you do take property of a low
ralue and say, here is the most recent sale, when
this property was sold at so much money. It lacks
these facilities, and they would add so much more
to it and would work up a value from there. That
1s a good indication and every real estate man, any
real estate man, all of them use it. All of them.

Q. The fact is, under the definition you have
given us, you arrived at your comparable prop-
erties by contrasting property with another?

A. Where it is proper to do it.

Q. Where they are in contrast, you use them as
comparable property?

A. Only where there are no comparable sales to
be had, in your sense of comparability.

Q. In the legal sense?

A. Tam sure I don’t know what the legal sense is.

Q. You say then, because there was no compar-
able property in the legal sense comparable, you
have been obliged to use property by contrast in
comparison.
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Mr. Milton—The witness didn’t say any
such thing. And he gave a list of sales of
comparable property piece by piece and said
his value was based in part upon those.

The Court—Well, the witness did not say
anything about legal comparability.

(To the witness)—Do you say in the legal sense
comparable?

The Witness—No, I told him what I thought my
idea of comparability was.

Mr. Vickers—I withdraw the question.

Q. How is it that you overlooked the sale of this
identical property in the period that you have re-
ferred to?

Mr. Milton—Which identical property?
Mzr. Vickers—This property in question.
Mr. Milton—I object to that upon the
ground that it does not appear that the prop-
erty in question was sold in that period.
Mr. Vickers—It certainly does appear in
the testimony in this case that the Lincoln
Terminal bought it in 1928. Your entire in-
terrogation was directed to the last ten years.
Mr. Milton—It does not appear that the

Lincoln Terminal Bought this porperty. I

don’t know how it acquired it. It may have

been acquired by purchase of stock or in any
30 other way.

The Court—Ask him if it was sold. Was
there a sale of this property in the last ten
years.

The Witness—There was a sale of a portion of it.

Mr. Milton—By a receiver.

Mr. Vickers—Suppose you let me handle
him.

Mr. Milton—Don’t manhandle him.

Q. You don’t know whether it was by a receiver?
A. I don’t know.

10

20




Eugene R. Makray—Re-cross 123

Q. What portion of the property was sold and
when was it sold?

A. A portion of the property, that now comprises
the plot running between Jacobus Avenue and the
river was sold to the company under an option
made in 1921, that is, the property was under lease,
a lease in 1921 by the Newark Plaster Company to
Francis D. Schwaab, which lease contained an op-
tion that Schwaab could purchase this property for
a price of $750,000.

Q. Within what period of time?

A. Within a period of ten years.

Q. What is the date of the lease and option?

A. The lease was made in September, 1921.

The Court—How much would that be an acre?

The Witness—That would be at the rate, striking
out the buildings—the buildings at that time were
valued for insurance purposes at less than $200,000.

The Court—How much an acre?

The Witness—1Ior the land that would be $17,-
130 per acre.

The Court—Didn’t that option include every-
thing, buildings and land?

The Witness—DBuildings and land.

The Court—And give us the option price per
acre?

The Witness—That would be at a price of $23,-
400 per acre.

Q. Including how much acreage?
A. Including 32.106 acres.

The Court—Is that comparable to your $35,000
an acre?
The Witness—Yes, as 1 said at the time.

10
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Q. Is all of the property in question in that lease
and option, property lying west of Jacobus Ave-
nue?

A. Yes, correct.

Q. West of Jacobus Avenue?

ACYles St

Q. And taking in all of the buildings which are
shown on this mayp in, too?

A. That is right.

Q. And any other property included lying east
of Jacobus Avenue?

A. No, no property lying east. Total amount was
thirty-two and a fraction acres.

Q. And the total was how much in money ?

A. $750,000.

Q. Do you know by the same token how much you
have testified thus far, whether up to the twentieth
day of September, 1930, the option in question was
exercised?

A. T do not know the exact date upon which the
option was exercised.

Q. And do you know how the Lincoln Terminal
Corporation became the owner of the property that
vou have quoted throughout this case ‘‘our’’ prop-
erty lying east of Jacobus Avenue?

A. Of my own knowledge T don’t known that.

Q. Having searched ten vears back and gotten all
this information, don’t you know whether there was
a transfer or sale of the thirty acres lying east of
Jacobus Avenue involved in this case?

The Court—It is only a little while ago
that you objected to that question of the
record being a competent source of informa-
tion.

Mr. Vickers—The question comes on cross
examination as to the accuracy.
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"The Court—Did you obtain this from other real
estate brokers?

The Witness—Some from brokers, some from
OWners.

The Court—Did you then so obtain this as to
casterly portion of the land?

The Witness—The easterly portion of the land
from another broker and then in the last, the price,
that is a matter of record.

The Court—Proceed; what is the answer?

The Witness—I know that the Lincoln Terminal
suceeeded the Schup Terminal Company in some
process, I don’t know how.

Q. You don’t know anything about the purchase
price?

A. Oh, no.

Q. You have made no inquiries from the owner,
Schup Terminal Corporation, mnor gotten any
records as to when it was bought, how much land
was bought or the price paid for it although this
was in 1928 or after; is that right?

A. Tt was around 1928 T imagine. I don’t know
the details of the transfer.

Q. And have made no inquiry?

A. No, sir.

Q. Neither of the land owner in this case?

A N

The Court—The admissibility of this
evidence is based upon the statutory ena-
bling act of 1931 permitting an expert to
inquire of purchaser or seller?

Mr. Vickers—Yes.

The Court—That does not cure the defect
or objection as pointed out in the Brokaw
case.

Mr. Vickers—It does not give any until the
Court of Hrrors has passed upon it. We
have got to take it as the law of the State,
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that a man may in that manner get informa-
tion.

Q. In your appraisal of this land as land have
you or have you not taken into consideration that
this was a going concern operating a storage ware-
house and terminal.

A. T have considered it to the extent of reflecting
in any value in the real estate for that reason.

Q. It is a well recognized principle, is it not, in
your profession that where a piece of property is
utilized by rental or otherwise, that the rentals are
a criterion of values?

A. Where the property is a purely income pro-
ducing property, yes, sir.

Q. Why do you say purely income producing
property; what do you mean?

A. The income producing property that is being
capitalized there through the leases. They may or
may not be fully developed.

The Court—They may be fully developed, for
instance say it was a gambling place.

Q. You of course have had acecess and knowledge
of the leases in existence on this property as on the
twentieth day of September, 19307

A. T have.

Q. You have not taken into consideration, have
you, the rental receipts of those leases in forming
your basic estimate of values?

A. T have not used that as the sole basic estimate
of my values.

Q. Have you used it at all?

A. T have considered rentals in it.

Q. Then, when you considered rentals, Mr.
Makray, you did consider buildings?

A. No, sir.

Q. So you considered rentals and although you
told us, for instance, in one instance about twenty-
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one thousand feet of space on the first floor at the
northern end of building thirty-five that was used,
vou have considered rentals but not the value of
buildings, is that right?

A. I was about to finish my answer before to the
question about the rentals and the vacant land ; that
was all.

Q. Have you considered the rentals of the build-
ings?

A. I have looked over the rentals of the build-
igs; yes, sir.

Q. And have you reflected in your land values
then the rental value of the buildings?

A. No, sir; I have not.

Q. So that you know of them and discredited
them for the purpose of your appraisal, is that
right?

A. That is not my method of valuing industrial
property.

Q. You discredited the rental value?

A. The rental values of the building; yes, sir.

Q. You have spoken with regard to thls property
of severamce by the taking, have you considered
that taking as severance, severing‘ the parcels north
of the highway from the parcels south of the new
highway ?

A. There is a severance; yes, sir.

Q. You have regarded that as a severance.

A. Yes, sir.

The Court—Absolutely.

The Witness—Not absolute, no. There is ingress
and egress over the lands within the right of way
but there is a one hundred foot strip dividing the
title.

The Court—You did 0011%1(101' the means of in-
gress and egress?

10

30




10

20

80

128 Bugene R. Makray—Re-direct

The Witness—Yes, I gave full weight to that.
The damage would have been higher had it not
been for that.

Q. Would have been what?

A. Higher.

Q. Can you give a percentage of values to the
right of ingress and egress over the lands in ques-
tion in this case as against complete severance?

A. I don’t believe I can do it off-hand because
I have not valued as of a complete and stonewall
severance.

Q. Can you approximate it?

A. I would not dare to do that, sir. I could
figure it for you if I had time but I would not do it
off-hand.

Re-direct Examination—By Mr. Milton.
Q. Has the property formerly of the Ford
Company any frontage upon the Lincoln Highway?
A. It has not. It is separated from the Lincoln
Highway by the old Morris Canal. It still has
access over it at two points to a bridge running
from the highway into the property over the canal
bed but it does not actually front on the highway.

Q. It does not front upon the highway?

A. No.

Q. Do you know what type of buildings are on
the Ford Plant, and on the Ford land?

A. Steel construction buildings of a high indus-
trial type, a very latest construection.

Q. Why didn’t you mention the Ford sale as one
that you took into consideration in reaching the
value?

A. Because there are lots of sales that real estate
men can take into consideration in forming the
value which will not be admitted usually in court,
and my experience has been such that I was positive
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that I would not dare to mention the Ford sale
although it is a very governing factor.

Q. Because of the complication of the buildings,
is that right?

A. That is right.
(Witness excused.)

10

Carrainy Jomx H. Bomscm, called as a witness for
the property owners being first duly sworn,
was examined and testified as follows:

Direct Examination—By Mr. Milton.

Q. What is your business?

A. My business at the present time, I am serving
with the New York Board of Underwriters.

Q. And prior te that what did you do?

A. Prior to that I have been a master in the
Naval Auxiliary Service for over six years. I hold
an unlimited license. I have also been a superin-
tendent at a lumber terminal for Yake and Com-
pany and I have been a superintendent of pier nine,
pier twenty-two and pier twenty-three, Brooklyn.

Q. And what size vessels have you operated
under your master’s license?

A. Under my license up to twenty-one thousand
tons displacement.

Q. And in length? 30

A. In length, the greatest length was five hun-
dred and forty feet long.

Q. And what was her name?

SRS S Onion:

Q. And what other big vessel that was at the
Lincoln Terminal?

A. One, the Amalianborg.
Q. What about the Hssex?
A. T did not take her.

20
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Q. Where was the Amalianborg berthed?

A. Tt was berthed at north of Building 35.

Q. And when was that?

A. That was in October, 1927.

Q. Did you or did you not have any difficulty in
bellhmo or discharging the vessel?

-+ N, st

And when were you last at the Lincoln plant?
I was last there February 8th.

Of this year?

. Of this year.

And what changes were there that you noticed
since you . took the Amalianborg there?

A. T was very much surprised

Mr. Vickers—I object to the surprise.

The Court—Outside of the surprise?

The Witness—I noticed there were two concrete
plers extending beyond the wharf line about, I
should say, one hundred feet from Building 35.

Q. And would it be possible in your mdomen‘r to
dock the Amalianborg there now?

A. You could not dock a vessel there. It would
be more hazardous, you would not get the same
operating conditions as you would hefore.

Q. What about discharging her?

A. Discharging, you could not possibly get the
same operating conditions of discharging with the
piers as they are.
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The Court—What is the difference, Captain?

The Witnes—The difference is in the vessel dock-
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