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Judgment Record . 

JUDGMENT RECORD. 

New Jersey Supreme Cowi 
B.uL-F:T BuusTEIN, 

Plaintiff, .Action 

vs at Law. 

NICIIOLAS PALERMO, IAURICE B. On Postea, 
USSMAN and DoMI ICK Judgment of 
IGRE, Non-suit. 

Defendants. 

Aaron Heller, attorney for defendant, 1Iaurice 
B. u man. 

Donald Lefferis, attorney for defendants, 
1 Tichola Palermo and Dominick 1gre. 

richola Pal~rmo, Maurice B. ussman and 
Dominick I igre, the defendants in this cau e, 
were ummoned to an wer unto Barnet Bur-
tcin, the plaintiff therein, in an action at law 

upon the following complaint: 

( ummon i ued ovcmber 24, 1925.) 

Plaintiff, residing in the City of ewark, 
aunty of E c.· and tatc of N cw J er ey, ay 

that: 

1. On the date hereinafter mentioned plaintiff 
wa ancl now still j a manufacturer of jitney 
hn hodie,' haYincr hi, princirrnl office in the City 
of X ewark, 1ounty of E. c~· arnl tate of N cw 
Jer cy. 

2. On May 22, 1D25, dcfcnda11t ntcrcd into 

10 

20 

30 

an arrrccment with plaintiff for the manufacture 40 
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Judgment Record. 

by plaintiff for defendants of five jitney bu 
bodies and defendants agreed to pay to plaintiff 
therefor the sum of Twenty-one hundred dollar 
($2,100) per body, or a total of Ten thou and 
five hundred dollars ($10,500). 

10 3. Plaintiff manufactured said five jitney bu 
bodies in accordance with the aforesaid agree-
ment and has frequently requested of defend-
ants that they accept delivery of said five jitney 
bu bodies and pay for the same in accordance 
with the aforesaid agreement. 

4. Defendants have refused to accept delivery 
of said five jitney bus bodies or any of them 
and have refused to pay said sum of Ten thou-
sand five hundred dollars ($10,500) or any part 

20 thereof. 

Judgment will be claimed for Ten thousand 
five hundred dollars ($10,500) besides interest. 

OOR & SILVER 1 , 
Attorneys for Plaintiff. 

(Filed December 16, 1925.) 

The defendant, Maurice B. Sussman, answer-
so ing the complaint herein, ay : 

40 

That he admit paragraph one. 

That he denies paragraphs two, three and four. 

AARON HELLER, 
ttorney for the Defendant. 

Maurice B. Sussman. 

(Filed 11:arch 23, 1926.) 
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Judgment Record. 

The defendant, Nicholas Palermo, answering 
the complaint herein, says: 

rrhat he admits paragraphs one and two. 

That he denies paragraphs three and four. 

DO ALD LEFFERT , 
Attorney for the Defendant, 

icholas Palermo. 

(Filed ~larch 23, 1926.) 

The defendant, Dominick igre, answering the 
complaint herein, says: 

That he admits paragraph one. 

rrliat he denie paragraphs two, three and four. 

DO1. LD LEFFERT , 
Attorney for the Defendant, 

Dominick 10'rc. 

(File d 1Iarch 23, 1926.) 

Plaintiff, replying to the separate an wers of 
defendants, ichola Pal rmo, Iaurice B. u s-
man and Dominick igre, says that: 

1. He join i ue on defendants' an wer . 

OOR & ILVER11A , 
Attorneys for Plaintiff. 

(Fil cl ~larch 24, 1926.) 

10 

40 
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Judgment Record. 

This case was tried before Judge William A. 
Smith with the jury at the Essex Circuit on 
January 12, 1927, to whom the same \Vas referred 
for trial. 

The Judge rendered a judgment of non- uit 

10 in favor of the defendants, as again t the 
plaintiff. 

,Vhereupon it is adjudged that the complaint 
of the plaintiff be di mi ed and that the de-
fendant, faurice B. u man, do recover of 

the said plaintiff, Barnet 
Bur tein, his cost , which 

osts of Maurice B. have been taxed at the um 
Su man ..... $39.10 of Thirty-nine dollar and 

ten c nL, and that the dc-
20 Cost of . Palermo fendant , ichola Palermo 

30 

40 

and Dominick igre and Dominick igre, do 

at the sum of 

$. . . . . recover of the aid plain-
tiff, Barnet Bur tein, their 
co t which have been taxed 

JudgmenL entered January 21, 1927. 

,vir. . G 1E\IERE, 
C . .J. 

I, EDWARD J. KELLEIIER, lerk of the upremc 
ourt of the tate of ew J er ey, do certify 

that the foregoing is a true copy of the judo--
ment entered in the above tated cau e a th 

ame remain of r cord in mv offic . . 
In te timony whereof I have ct 

( EAL) my hand and the al of aicl ourt 
at Trenton, this tw nty-fir t day of 

June, A. D. nineteen hundred and twent ,_ even. 

EDWARD J. K ~-'LLEIIER, 
lerk. 
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Plaint if! 's Opening. 

.. 1£\V ,JER EY S PREl\IE CO RT. 

E SEX CIRO IT. 

,vedne day, January 12, 1927. 

) A ction 
vs \ 

-
_____________ ( at Laic. X1cnor...A: PALERMO, ff al. } 

Before IIon. ,villiam A. ·th J d · m1 , ., an a Jury. 

For the plaintiff appear orn & ilvcrman 
(by Emil R. ilverman). 

For the def ndant, ::\Ianrice B. u man, ap-
pear. Aaron II Iler. 

For d fondant , Palermo and igr , appears 
Donahl Leff rt. (by Benedict I(rieo-er ). 

(A jury i called and worn.) 
:i\Ir 

low. : 
ilverman open for the plaintiff as fol-

If th Court plea e, and g ntlemen of th Jury: 
Thi. is a ra h:v Barnet Bur t in again t P-a-
lermo, igre and u man. The e thr men 
wlio lived in Pa· aic or Pater on, were about !~ en~n~e, or l~acl r11

1
g-,1gr~1 in the bu bn in .. a. 

ie ... 01 th Berg n 'Iran. it Company, Inc. Five 
~n~. hodi wcr orcl red. The ord 'r wa. .·ign d 
J). th' North Bero-en 'l1ran it ompany, Inc. 
After • ome dickcrino-, the? enter d into an ao-ree-
rnent in whirh Dnr tein \\'H to hnilcl five bodi :.:; 
for th !1rice of $2 JOO each, a total of . 10,300. 

he hod1c. \\-ere to he deli ,·creel in ., ix we k. if 
10 c·hn8 .. on which the) ' w re to h monntecl 

10 

20 
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Plaintiff's Opening. 

were delivered. Burstein completed five of the 
bodies, that is, not entirely, but ready to mount 
on the cha ses, and advi ed Palermo, .... igre and 

u man. They brought one chas i and the 
body wa placed on it and completed. Bur tein 
advi ed the e people that they mu t send the 

10 cha e , otherwi e the bodie could not be u, cd 
by them. Finall , the owner of the cha i which 
had been old the e defendant on a conditional 
hill of sale, came to Bur tein. Bur tein wa. 
legally obliged to return the cha i to him be-
cau e the people who delivered it to him had no 
title in the cha sis and he was, therefore, com-
pelled to di mount the body and return the 
chas is to the owner. The other four bodic~ 
were 1 ill in hi plare. Bur tein ascertained that 

20 the orth ergen Tran it ompany had not 
completed it incorporation. They filed a certifi-
cate in the office of the Bergen County lcrk, 
signed b Palermo, N i()'re and u man. They 
failed to proceed with the incorporation and there 
wa none in law or fact. ub equently, Bur tcin 
called upon the three men to pay for the c 
bodies. If we prove to you that thi corporation 
wa never in fact or in law, compl ted, and the 
Court charge you a a matter of hnY 1lwt 

3 o they are liable individually, we hall a k for 
a verdict at your hand . 

Ir. Heller: Do I under tand that 1[r. ik cr-
man ay this i a written contract i~ncd 1>.r 
the orth Bercrcn Tran it o., Inc .. 

Ir. ilverman: Ye . 
Coun el for defendant, u sman, mo, ·e: I hat 

plaintiff be non- uited on hi openin<r a ' far 
a the defendant u mau i concerned IJ 'can:-.(' 
nowhere on th contract doc hi name appear. 

40 (Ar()'ument.) 
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Barnet B1trstein, direct. 

The Court: You don't intend to prove activity 
on th part of u man 

)[ r. ilverman: I think u man \Ya pre ent 
at the time the contract wa made. I submit, 
if your Honor plea e, that even if us man wa 
not pre ent if he entered into thi propo d 
joint Yenture he wa liabl e. 

The ourt: I will deny the motion at thi 
time. 

D fondant ' coun el pray an exception to 
thi rulin()' of the Court. 

E.·ception noted as o-round of appeal. 

l\Ir. Heller open for the defendant. 

BAHXET B R TEI , plaintiff, sworn 1n hi 
own behalf. 

Direct examinat ion by fr. Silverman. 

Q Ir. Bur · tein, what bu ine are you in? 
A Jitney bu bodie . 

Q How Ion()' have you been in that bu inc ' 
A Fourt n year . 

Q On or about Iay 22, 1923, were you giv n 
an order by Palermo, igre and Sussman 1 A 
Ye, ir. 

)[ r. Heller: ,J n t a moment. I think the 
witnc. . hould not be led. 

Q On 1[ay 22, 1923, were you given an order 
for ffre hn bodie . Ye , ir. 

Q "\Yho ()'ave you the ord r 1\Ir. u, -
man, 1Ir. Palermo and Ir. 1gre . 

Q "\Yerc they all pre ent? A Ye , 11'. 

Q "\Ylrnt did they tell you a to who wa.' 
pureha, ino- them. A 11 three of them. 

10 

20 

30 
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Barnet Burst ein, direct. 

Mr. Silverman: I offer the contract in 
evidence. 

Objected to as not properly proved. 

Q Did you see that contract signed? A Yes, 
sir. 

Q Was it signed in your presence! A Yes, 
sir. 

Q Who signed it! A Palermo and-

The Court: Did this witness see it signed. 

Q Did you see that signed 1 A Yes, sir. 
Q Where is Mr. Dilly1 A In ew York. 

He ought to be here any minute. He called up 
yesterday and the day before yesterday. 

The Court : I don't see how you are going 
to get away from the cases which say that 
where you deal with a corporation, a de 
facto corporation, you deal with it as a 
corporation. 

Mr. Silverman: If it 1s a de facto cor-
poration. 

The Court: I should say it would be a 
de facto corporation if they signed article 
of incorporation, rcgardl of- whether 
they filed them or not. 

Objection withdrawn. 
The Court : I will allow the contract in 

evidence. 
(The same is received in evidence ancl 

marked Exhibit P. 1.) 

Q At the time the contract was igned, "-hai, 
if anything, did they tell you as to who the 

4 o members of the corporation were? 

9 

Barnet Burstein, direct. 

The Court: Ask him what was said. 

Q What was said by I\Ir. Sussman at the 
time the contract was signed, if anything 1 A 
The people didn't go through the corporation 
yet; they two are the officers and after they will 
1gn. 

Q What did Palermo iell you 0? A The snme 
thing. 

Q '\Vliat did Nigrc te ll you? A The same 
thing. 

Q Aft<.~r you took this order did you build 
the bodies? A Yes, sir. 

Q How many bodies did you build 7 A Five. 
Q How much of the bodies did you com-

plete ·. A $2,100. 
Q How much of the bodies did you com-

p] tc? "\Vere the bodies entirely completed f 
A All r eady to mount on the chasses, one was 
~lrcady mounted on the chassis, and we had 
to take it off. · 

Q \Vhy? A 'fhe chassis dealers told me not 
to go furthe r; ouc of the partners beat il with 
the money, or spent the money he held, and not 
to deliver to them . 

Q A a result of what they told you what did 
you do with the chass is you had mounted the 
body on? A I had to take the body off, and 
two weeks later they came and took the rl1a, sis 
away. 

Q \Vhat happened to the other four hodic, ? 
A I st ill got them. 

Q After the body was mounted on tl1c chassis 
did anyone come to ee you? A Y cs, sir, two. 

Q \Vhich ones? A 1r. Sussman and igre. 
Q '\Vhat did they say, if anythi11g. A 'J1he>· 

· aid, "You can go ahead for awhile and we \vil1 
ce you get paid after th e work i.- t1011c . '' 

10 

20 

30 

40 
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Barnet Burstein, direct. 

Q You say you still have the bodies 7 A 
Yes, sir. 

Q How much will it cost, if anything, to com-
plete those five bodies for delivery1 

Mr. Heller: I understand the contract 
10 says the price is $2,100. 

Mr. Silverman: We are trying to give 
them credit. 

Q Why weren't they completed 1 A I dj<ln 't 
have the ch asses. 

Q Tell us what was not done on each body. 
A One was mounted, ready, except the paint. 

Q How much would it cost to paint that bus. 
A $75. 

20 Q Tell us about the other four. A The other 
four, except mounting the body and dismounting 
the body would be $100 less, for taking the body 
off and putting it on. The one I had to pay 
labor to mount it and take it off, it cost-it coRt 
$50. 

By the Court. 

Q It cost how much to mount? A $100. 
Q And the extra cost was $50 to dismount. 

30 A Yes, sir. 

By Mr. Silverman. 
Q How much would it cost to paint f A $75. 
Q The four were not mounted? A o, sir. 
Q How much does it cost to mount them. 

A $50. 
Q And that is all that was nece sary to do 

to those bodies f A o, there is some more 
work. The upholstering is not done; that is 

4 O $175 apiece. 

11 

Barnet Bi,rstein, direct . 

By the Court . 
Q For each of the five? The one already 

mounted -was not done? A No. 
Q Then it is for the upholstery of five? 

A Yes, sir. 
Q How much? A $175 each. 1 O 

By JJ1 r. Silvennan. 
Q ,Vas there anything else to be done 7 A 

Rear bumper. 
Q How much? A $30. 
Q On each? A Yes, sir. 
Q For five of them 1 A Yes, sir. 
Q What else? A Outside guard rails. 
Q How much? A $40. 
Q Anything else? A Only the gas tank has 20 

to be changed and the storage battery and some 
of the lights has got to be changed. That is 
$30 each. 

Q When these busses were completed and 
1·oady for delivery-

Objected to. 
Objection sustained. 

Q 1.,Vhen these busses were ready 1 o mount 
did anyone come to see you 1 A Yes, sir. 

Q 1.,Vlio came; A 1[r. Sussmm1 and 1r. 
Nigre. 

Q 1.,Vlrnt did they say1 A To go aheau. I 
,nid, ''J haven't got the cliasses.'' 

Q \Vlrnt did they say1 A rriw I I bey would 
~ec I lie elias is people. 

Q Did they ever deliver tJ1ern'? A No, u. 
Q Did tbey ever pay l'or 1lw husses? A 

No, ~ir. 

30 

40 
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Barnet Burstein, cross. 

1fr. Silverman: I offer i11 evidence a 
certified copy of the certificate of incorpora -
tion of the orth Bergen Tran it Company, 
Inc., filed in the Bergen County Clerk' 
office on 1ay 21, 1925. 

11r. Heller: o objection. 
(The same is received in evidence and 

marked Exhibit P. 2.) 
fr. ilverman: I al o offer in evidence a 

certificate from the ecretary of State how-
ing that the orth Bergen Transit Co., Inc., 
was never incorporated in this State and 

' was not a foreign corporation Jicen ed to 
do bu ines in this ta te. 

(Same is received in evidence :rnd mark ed 
.IDxbibit P. 3.) 

Gros examination by fr. Heller: 

Q Did I under tand you to ay ll1at you lwcl 
heen in the bu building hu ine , fonrtee1; year . 
A Yes, ir. 

Q You have had quite a good deal of experi -
euce in making contracts with hm, owner for 
hu e Ye , ir. 

Q A I the time thi 
tract \Va entered into 

contract, or alleged con-
between your elf and the 

o., Inc., you ay people 
to you c , 1r. 

orth Bergen Tran it 
repr entino- them cam 

Q ame the per on 
fr. Palermo, igre and 
Q Do you ee any of 

don't e :\fr. Palermo 
fellow. 

who were there A 
fr. u man. 

them in conrt? \ I 
here, the red -head ed 

Q Do you ee Ir. 
40 don't. 

igre l1 're. A .No, I 

13 
Barnet Burstein, cross. 

Q Do you see Mr. Sussman here1 A I can't 
rememh r him well. 

Q You don't know whetlrnr he is in court 
or 11ot. A I am not sure; I saw him twice 
only. 

Q "\Vhen the e people came to you they had 
u conver ation with you, didn't they Ye . 

Q The conver ation wa with re pect to ,,hat. 
A 1o go ahead with the bodies and they would 
have them up in ix week . 

Q 1he fir t time they came they talked about 
whn t ? A About jitney bodie . 

Q Did ~Ir. Palermo ever talk to you before 
that about jitney bodie . A I did some work 
for l1im before that. 

Q Diel you do om work f'or 1Ir. Tigre be -
for • that? Ye , ir. 

Q Did you do ome work for r r. us man 
l>efore that A o, ir. 

Q 'l'hat is the fir t time you ever have done 
nny Im inc with him A Yes. 

Q Did you know what lrnsine,'.' tl1ey were 
111. A Bu huine. 

Q Dil1 you know whal bu ·inc s 11r. nR , man 
wn. in! .A To, ir, I didn't a k him. 

Q "\ hat time did thi conver. a tion take pl are 
... \ ... \.bout el ve11 o'clock. 

Q At night? o, ir, in the mornin°·. 
Q "\Yho drew thi , coninict "? A :'If y hook -

kc 1wr, 1[r. Dilly. 
Q 1Ir. Dilly wa your bookkeeper. Y , , 

Hir, at that tim . 
Q You di cu ed the term of the contract 

:ii the time. A "'\Vith the whole 1hr c of th m. 
Q You mean to ay yon <li ·cu:~ec1 the con -

1rnrt with a man ·who knew nothincr about the 
ln1' lrn. inc A 11 three of them. 

10 

20 

30 
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14 
Barnet Burstein, cross. 

Q You mean to say the three of them talked 
at one time 1 

Objected to. 
Objection overruled. 

10 Q Do you say that the three of them talked 
at one time 1 A No, one stopped talking and 
the other one put some other things up, how the 
bodies would be built and I would suggest this 
and that. 

Q Did fr. Sussman do any suggestingf A 
He did. 

Q Who did most of the suggesting1 A Pa-
lermo. 

Q He was the man who was in tbe bus busi-
20 ness 1 A Yes, sir. 

Q You say .Mr. Sussman suggested something 
about the hus f A Yes. 

Q What did he suggest f A About the 
seating arrangement. 

Q Then you thought that he was quite well 
connected in this company? A Yes, sir. 

Q You thought he had a good strollg hold in 
the company because of his suggestion 1 A Yes, 
SH. 

30 Q You thought he had as much to do with 
the company as Palermo and Nigre 1 A They 
introduced him to me as a partner. 

Q You were there when the ccrnt nwt was 
signed t A Positively. 

Q Alld the contract was signed by wl10m? 
A By Palermo and Nigre. 

Q Can you tell us why it is you did11 't have 
:Mr. Sussman sign~ A You asked me before 
and I said the paper didn't go through the 
corporation and the officers of the corporation 

40 are signing it now. 

15 
Barnet Burstein, cross. 

Q "\VLy did you permit Palermo to sign and 
not l\fr. Sussman, who was just as much inter-
e tcd as l\fr. Palermof 

Objected to. 
Objection sustained. 

did 10 (J You didn't ask l\[r. Sussma 11 to sign, 
you A I did. 

Q Did he refuse1 A No, lie said it is not 
necessary for him to sign. After tlie papers go 
through they might change the officers. 

Q "\Vhen these two gentlemen sigue<l the con-
trncL you accepted their signatures ns oflicers 
of a corporation about to be formed 1 

Objected to. 
Objection overruled. 
Plaintiff's counsel prays au execptiou to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Witness: Thai 's all that is necessary 

lliey told me. 

Q You didn't intend to l1old thorn pen;onally 
liahlc, did you 1 

Objected to. 
The Court: I will allow it m-i lo wl1cll10r 

lie was holdillg them as n corpora{ ion or 
as individuals. 

The "\Vitne I thought the corporation 
was sufficient. 

Hy lhe Court. 

Q The question is wbell1cr you <'011HiJerccl 
them ns n corporation or individunlly. A I11di-
vichwlly, all three. 

20 

30 

40 
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Barnet Burstein, cross. 

Q And you took a contract signed by them 
as a corporation? A The whole three of them 
was supposed to be liable for the corporation. 

Q Then you considered you were contracting 
with the corporation, didn't you? A Yes. 

10 By ],fr. Heller. 

20 

Q Then you did not intend Io holcl l hem 
personally, did you? 

Objected to. 
Objection overruled. 
Plaintiff's counsel prayi:; <111 exrep! ion to 

this ruling of the Court. 
Exception noted as groun<l of appeal. 

Q Did you? A Who shall I lwld, Uwn? 
Q Did you intend to hold the corporation 

liable or the three gentlemen? A ':l1l1c three 
gentlemen. 

Q Then why didn't yon have .Mr. Sussmau 
sign the contract? A I-le told me, "it is not 
necessary for me to sign it"; only these two 
is sufficient. 

Q You intended to hold him persounlly li:ihle 
and yet did not have him sign the cont nwf 1 A 

30 Yes. 
Q Wlrnt did you mean by the remark, "'l1hc 

corporation is sufficient"? A That is wlrnl Suss-
man told me. 

Q You had a number of c01t( rnctH Rignr,1 
previous to this contract! A Ye , sir. 

Q And some signed by corporations ,rn<l f•wme 
hy individuals, didn't you~ 

Objected to. 
4 0 Objection sustained. 

17 
Barnet B1trstein, cross. 

Q You took this contract to build .five busses 
at $2,100 each or a total of $10,500? A Yes, sir. 

Q How much cash wa given to you as 
deposit f A I don't think they gave me any 
deposit. 

Q You took a contract to do :/510,500 worth 
of business and took no cash deposit for it 7 
A No, sir. 

Q You never got any money at n11 for it, 
t1id you? A No, sir. 

Q How many times did you see 1\[r. Suss-
man in your life? A Twice. 

Q W11eu was the second time, A When 
he came to ask hmv the body is coming along 
on the chassis. 

Q Are you sure it was l\Ir. Sussmnn who came 
1herc ? A Positive. 

Q How do you know? A I seen bim the 
: econd time when he came up. 

Q But you ·don't know him today? A o. 
Q If yon saw i1r. Palermo yon would know 

liim : A Yes. 
Q And fr. Nigre? A Yes. 
Q If you saw him walk into this court room 

you would recognize him in a minute? A Ye . 
Q I n 't it a fact that you wouldn't recognize 

Su , man hecanse you never saw him? A Abso-
lutely I did saw him. 

Q They must have been there for som e time 
di en sing the terms of the contract? A The 
:fir t time; not the second. 

Q They were there how long. A About 
an hour. 

Q Yon had this deal with them and it took 
only about an hour f A Yes. 

Q How long did it take tho second time ? A 
Aliont ffrc minutes. 

10 
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18 
Barnet Biwstein, cross. 

Q The second time was how long after the 
first time? A About three weeks. 

Q He asked you what 1 A }low I was 
getting on. 

Q What did you tell him 1 A I was waiting 
for the other chasses; I had the first mounted. 

Q Who gave you the chassis 1 A The 
chas is dealer. 

Q Was that at the request of Palermo ? A 
That is how it works. The chassis dealer and 
the body builder work together. He sends it 
to the body builder with the dealer's plates. He 
adjusts it again at his service station. 

Q According to this contract the busses were 
to be completed when 1 A Six weeks after the 

20 chasses were ready. 
Q Were they 1 A Yes, they were ready to 

mount on the chasses, I couldn't finish without 
the chasses. 

Q Don't you put the upholstery on beforr 
mounting? A o. 

Q It doesn't show anything in this contrac t 
about completing on the chassi . 

Objected to on the ground that the contrnrt 
~rn speaks for itself. 

Mr. Silverman: How is he going 1o com-
plete the bus without the chassis? 

(Question withdrawn.) 

Q When ,:vas this part put into the coutract 1 
A At the same time when they ordered the 
bodies. 

Q I notice a correction on this contract. "\Vho 
made that correction 1 A ot as I know of; 

4 0 there is no corrections. 

19 

Barnet Bitrstein, cross . 

Q Isn't that "19 feet 6 inches" in penciH 
A Yes, sir. 

Q And the rest of the contract is in pen 1 
A Yes, sir. 

Q Did the same person write out th is part 
of the contract as wrote out this part 1 A Yes, 
sir. 

Q And at the same time 1 A Yes, sir. 
Q You say that this pencil mark was changed 

the same time the contract was drawn 1 A Yes, 
Slr. 

Q You are sure about that? A Positive. 
Q And you are just as sure about that as 

you are about the rest of the testimony you 
1inve given us tbis morning? A Yes, sir-

Objected to. 
Ohjection sustained. 

Q 'rho contract hero say , '' Changed Juno 
_10, 192.S"; who wrote that 1 A 1r. Dilly. 

Q Then ·it· ·was not changed the same day? 
A The same time. 

Q The contract was drawn May 22, 1925 i 
A y . es, sir. 

Q The insertion is changed, June 10, 1925. 
'l1hat 's o, too, isn't it? A "\Ve couldn't got a 
, hart wheelha o chassis. 

Q Then you want to change your statement 
of a moment a()'o that it was chano-ed at the same 
time? A Chano-c what! 

Q You testified a mom nt ago that thi con-
tract was changed the same day it was dra,vn. 
A I didu 't write the contract; the bookkeeper 
writes it out. 

Q Yon told us it was changed the very same 
dn~·. A 1. To, I thought yon a ked me if it ,va 
iYrittcn tho same day that tho ink wa ,vritten. 
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Barnet Burstein, cross. 

Q Who wrote this on the top of the contract, 
'' Change bodies all 19 feet 6 inches'' °I A 
By Mr. Dilly. 

Q When did he write that°l A I couldn't 
tell you that. 

Q Was that the same day°l A I couldn't tell 
10 you that. 

20 
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Q When was this written into the contract: 
'' Complete job to be delivered six weeks from 
date provided cbasses are delivered before June 
11, 1925 "°I A The same day as tho order. 

Q Are you positive °I A Positively. 
Q Did you give a copy of this contract to 

anyone°l A We got a copy. 
Q Who has it°l A My lawyer. 

Mr. Heller: I ask that it be produced. 
Mr. Silverman: That is the only one. 

Q I have it in my hand and he has tlie 
copy °I A I suppose. 

Q Don't you know °I A I know I got a 
copy after the contract was written out. 

Mr. Heller: I ask that it be produced. 
Mr. Silverman: I haven't any. I ha,·e 

already told you that. 

Q The copy of this contract is the same as 
the original, isn't it °I A I suppose. 

Q It should be, anyway. A It should be. 
Q And the copy has on it everything that 

the contract has on it °I A It should be. 
Q You have all these busses in your place 

of husiness yet°! A Yes, sir. 
Q You haven't disposed of them? A o, 

sir. 
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Barnet Bitrstein, cross. 

Q How many bus bodies did you build since 
Jiay, 1923, do you know°! A I couldn't tell 
you. 

Q Have you built more than a hundred °I A 
I don't know, I would have to look it up. 

Q Have you built more than a hundred since 
May, 1925? A 1 build between eight and ten 
hodies a week. 

Q Them you must have built ccmtiidcrably 
more than a hundred? A I wouldn't. be sur-
pri ed. 

Q Yon have quite a big demand for bus 
hodie . A Yes, sir. 

Q Did you over try 1 o dispose of ll1eso five 
hn bodies? 

:Mr. Silverman: I object. lfo is not 
ohliged to dispose of t liem. 

~I.1he Court: I--Ie is entitled 1 o ask the 
question. · 

~r 1·. Silverman: l\ly eonienliou it, we are 
not supposed to do anything irntlor tl1L· 
Salos Act. 

1
rl1C' Court : I think it is mntcritil (o linll 

out wbat he elected to do . 
Plaintiff's counsel prays mi exception io 

t l1is ruling of the Court. 
Exreptiou noted as gronllCl ol' npp •al. 
('rhe stenographer reads tl1e lnHt pro-

eeding question.) 
The vVitness: l <liu. 

Q Diel you succeed! A I couldn't; I couldn't 
get tho , ame chas i . 

10 
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Q ,\ n:-; there anytl1i11g differc11( ,thonl t l10se 
hn. liodies from thC' n,·erage him hoclir~ you 40 
Lnilu? A Y cs, sir. 
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Barnet Burstein, cross. 

Q "\Vha t difference 1 A Every cha sis ha 
a dif£erent wheel ba e and the body has to be 
according to the wheel ba e of the clinRRi ', and 
RO with the rear end and the springs. 

Q You built the e hodies hy order, <lidn 't 
you? Yes. 

10 Q There wa nothing peculiar about that 
order. It wa. an orclinar .. bu. hocly '. The 
hody can h the , ame type, hut "·e haYe to know 
w}rn t cha . . i, i to he mounted. 

Q "\Vhat kind of a body cli<l yon built1? .A 
For a Good\vin-Guilder. 

Q I n't that a chas i.· used very ol'lrn A 
Yes. 

Q Tl1en the body c:111 l>c ll.'Cd l1y m1yo11c . 
A For that cha 1 . 

20 Q How many bodie did you build l'or that 

30 

40 

kind of cha , i . 1nce fay, 1925. A of for 
that chassi . 

Q How many did yon build l>el'ore !l1nl. A 
,ix or eight. 

Q You have not hnilt one ·iJH'e •t o, ir. 
Q Don't they build tho e cl1asse~ n11y more. 

Objected to. 
Objection u tained. 

Q Do you remember J1uvi11g a eo11vcr ·ation 
with ichola Palermo after you lrncl in. lil1r1rd 
Hni 1 again t him 

Objected to. 
The Court: An wer yeH cir 110. 
The vVitne : Ye , ·ir. 

Q That was h°'v oon after Ilic fili1w of 
paper again t him, if yon know. I conldn 't 
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Ra rnct Burstein, cross. 

tell you exactly the time. T me! him in {r. 
l1Jpp, tone' office in Pa aic. 

Q Did you, after the end of your eonver a-
1ion, wha lever it ,,,as, ay to Ir. Palermo that 
j f lrn will give you the um of $100 toward your 
cxpen e in thi matter yon woulc1 m:uk 1 he ca e 
~cttled? o, 'ir, not that way. 

Q What way. He told me lie would 
pla ce an order for $5,250 ea<'h body 011 three 
de luxe hodie and he will give me $100 for the 
cxpen e , provided he gave me the order. 

Q Yon said, '' Ir. Pal rmo, if you will giv 
me an order for three oth r bodie and give me 
.'100 toward expen e , I will mark the ca. e 
clo eel" A Ile told me that. 

Q You con, ented to do ll1af T was 
willing- to do it. 

Q nd he never came n rorn1d to buy the 
boc1ic, and that is ,vhy yon did11 ' I set t]e i I ? 
A IIe never came around, no. 

Q Yon didn't peak to Ir. u maJl abont 
the $100? A I did. 

Q \ hen: fter he r 'eei vec.1 th letter 
from the lawyer he came up again. 

Q \Yliat did he ay. IIe aid his part11 r 
heat it with the money and we are out of luck. 

Q Ton didn't offer him that propo ition, did 
YOU 1 . . 

Mr. ilverman: I ohjrcl to thi. lin of 
, timony. II i~ trying 1 o prove an at tempt 

to , 111 thi . ca. e. 

Q Dill you give th ortl1 B rg n Tran . it 
o., Inc., or any defendant in this , nit, any 

word that the bu e were comp let . Y l,' , 
. 1r. 
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BarnC't Bur tein, cross. 

Q How wa the notice given. "'\Ve no1ificd 
them that we arc ready for the cha e . 

Q To whom did you encl that notifirntion? 
11 three of them. 

Q I-low? A "\Vhen they came up the erorn1 
time to find out if we are ready for the rha. , c 

10 or not. 
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Q You dicln 't end them a notice? T . o, 
sir. 

Q Thcv came to vou-. . 
th m ·we arc ready for the 

Q When wa that? 
tlw order wa placed. 

c , and I tolcl 
cha e . 

Three '" k. after 

Q ou ar ure it wa not t \YO we k. after 
that. A I am not , nrc; hnt it i. about that. 

Q It can't he more than three week 1 .. \ 
r o, I couldn't ay, around three we k . 

Q W oul<l yon , a>· it wa, between two arnl 
three or he tween thr('c and four week. . A T 
ronkln 't , a~· that. 

Q Will you , ay it ,va not mor than threr 
·week . Prohahl~', ma~·hc a couple of cla:·" 
more or le . 

Q It could not have been fiv week ? A 
It could be five w k , too. 

Q oukl it have h en ig-ht w ck. aft r the 
igning of the contract that you told them that 

th job wa throuo-h. It could he that, too. 
Q What do you mean? That I o-ot three 

week more· thre we k mor(' to fini. 11 after 
I got the cha, e,. 

Q I aid to you, did you notify tll(', c de-
fendant or any on of them that the hu e: 
·were complete: 

The Conrt: I am ready to rnl on the 
motion now. If you have anything- more to 
offer you may do o at thL tim . 

25 
Jlaurice B. Sussman, direct. 

:MAURICE B. SUSSMA , one of the defendant , 
sworn in behalf of plaintiff. 

Direct examination by Mr. Silverman. 

Q fr. Su sman, i that your signature A 
Yes, sir. 10 

fr. Silverman: I offer thi affidavit in 
evidence. 

Mr. Heller: I object to the affidavit. ou 
may a k him to te tify. 

Objection su tained. 

Q fr. u man, did you, on February 25, 
1926, make an affidavit in thi, cau e. I did. 

Q In that affidavit did you ay-

1fr. Heller: I object to thi line of quo -
tioning as immaterial to the is ue. 

The Court: I don't know whether it i 
or not. 

Ir. Heller: Let me a ppri e your Honor 
a to what happened. 

fr. ilverman: I ohjcct to any tatement 
by counsel. 

The Court: Let me ce the affidavit. I 
will allow it in evidence. 

Ir. ilverman: I offer the affidavit-
The Court: s an admi ion of the de-

fendants. 
I\Ir. ilverman: Ye , ir. 
(The same is received in evidenc ancl 

marked Exhibit P. 4.) 

PLAI TIFF REST . 
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lllotion for a Non-suit. 

Counsel for defendant Sussman renews motion 
for a non-suit on the following grounds: 

1. That the uncontradicted facts are that a 
contract was entered into between the plaintiff 
and the North Bergen Transit Co., Inc., a cor-
poration about to be formed, or a corporation 

lO de facto. 
2. That the defendant did not sign the con-

tract as an officer of the corporation, indica ting 
that he was not active in the contracting of these 
busses. 

3. That the testimony is that the plaintiff in-
tended to hold the corporation. 

4. That the plaintiff has failed to prove anr 
damage at all. 

2 o (Argument.) 

The Court: Under tho case of Vannemawn "· 
Young, 52 N. J. L. 403; and Stoitt v. Zuli ck, 4 
N. J. L. 599; and Frawley v. Tenafiy Transp orta-
tion Co., 113 Atl. Rep. 242, I hold that the 
plaintiff, having dealt with the defendants as a 
de fa cto corporation, or made a written con-
tract with these defendant as a company, which 
was a de facto corporation, he is stopped from 
suing them individually, and I, therefore, grant 

30 the motion for a non-suit. 

40 

Counsel for the other defendants moves for a 
non-suit on behalf of the other defendants. 

~lotion granted. 
Plaintiff's counsel prays an exception to thi~ 

ruling of the Court. 
Exception noted as ground of appeal. 
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EXHIBI T P. 1. 

Change 5 Bodies all 19' 6"-J une 16-1925--
N. P. 

Newark, N. J. May 22 1925 

BURS TEI BODY 1VORI{S, 1 O 
GG0-682 S. 15th STREET 
NE"\r ARI(, . J. 
Gentlemen : 

Build and make for orth Bergen Tra nsit Co, 
Inc of No. 19 Arnot Pl., Lodi .J Passai c 1762-
F. 5. Five Bus Bodies according to the follow-
ing specifications: 
Length ........ 1Vidth ........ :Height ....... . 
2 Bodie .. 19'6" Bevel Front 19'6" (2) 
3 Bodie -19'6" Bevel Front. 18' ( 3) 2 0 

Changed 6 / 10 / 25. 
Bra s Sash. 
Hale-Kil burn De Luxe eat (Bro-,vn) (Plain 
Heating system. 

Complete jobs to be delivered 6 weeks from 
Date hereof provided that chassis are dcliverc<.l 
to thi plant not later than June 11-1925 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

And after completion, mount same on 5 '\Vhite 3 0 
Chassis' chassis which I shall deliver to you 
within ........ days from date. 

I agree to pay for same Twenty one hundred 
Dollar ($2100.00) per body as follow : Depa it 
. . . ....................... Dollars ($ ........ ) 
On complet ion of job Six thousand five hundred 
Dollars ($6500) Balance of F our thou and 
Dollars ($4000) By 17 notes for $222.22 each and 
one note for $222.26 to be bayab le at my bank; 
the fir t note to be due one month from com- 4 0 
pletion and the others monthly the rea fter , each 
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note to bear intere t at 6%; said notes to be 
secured by a chattel mortgage on the cha 1 
and body. 
E..l TR : .......... % ,Var tax; includ d in 
above price otes to be indor ed by Salvator e 
Palermo; and 1ichael egri, torage at the 

10 rate of $1.00 per day will be added 3 days after 
notification that job is ready for delivery. 

It is under tood that your completion of the 
foregoing i to be contingent upon trike , fires, 
accident , shorla(Yc of material railroad delay., 
or other act or cau cs beyond your control. 

igned 

ORTII BERGE TR lT CO., I C 
ICII0LA p ALERMO, Pre . 

20 Witne ss J. "\V. DILLY Dominick 1 igre 

Received above depo it .............. ( ...... ) 

BUR TEI BODY WORK 

By ......................... . 
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EXHIBIT P. 2. 

27265 
Certificate of Incorporation 

of 

Torth Bergen Transit Co. Inc., 

~I.1his is to certify that the undersigned do here-
by a ociate them elves into a corporation under 
and by virtue of the provi ions of an ct of the 
Legislature of the ta te of Tew Jersey entitled 
"An ct conce rni ng corporations (revision of 
1 96) and the several upplements thereto and 
act amcndatory thereof and do severally agree 
to take the number of shar of capital tock set 
oppo itc their re pective nam 

1. The name of the corporation is " orth 
Bergen Tran it Co. Inc. 

2. The location of the principal office in this 
1 ta te i at o. 4 Ea t Plac Lodi, . J. in the 
Borough of Lodi Connty of Bergen and tate of 

ew .T er ey The name of the , talutory ao- nt 
therein and in charge thereof upon whom prorc . , 
ng-ahrnt thi corporntion may be served i ich-
o1a Palermo 

3. The objects for which thi corporation is 
formed nrc to nrqnire maintain tor operate run 
lea. c lrt out and othrrwi e own and employ 
motor vehicle propelled hy ga. oline or other -
wi. P de, ign d for the carriage of J) r on or for 
any ot li 'r uHe rro borrow money to make ancl 
i uc promi ory notes bill of exchange bond 
debenture and evidences of indebtednc of all 
kind wlwthrr secured by mortgag pledge or 
othcrwi .. c without limit a to amount and to 
SPcurc the same hy morto-aO'e plc dge or other-
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wise Generally to purchase take on lease or in 
exchange hire or otherwise acquire any real arnl 
);)ersonal property and any rio-hts or privile ge 
which the company may think neces ary or con-
venient for the purpose of its business To do 
any or all of the things in this Certificate et 
forth as objects purpo es pO"'ivers or oth erwi . e 
to the same extent and a fully as natural per-
sons might or could do and in any part of thr 
world a principal a o-ent contractor tru t e 
or otherwi ·e The Corporation hall al o haYe 
power to conduct its husine s in all its hranch es 
have one or more office and unlimitedly to hold 
purcha e mortgage and conYey r al and per onal 
property in any tate Territory or Colony of 
the nit d ..._ tate. and in any foreign country or 
plac 

4. ro re olution , hall have any legal effi cacy 
unless it hall have the unanimons con cnt of all 
1 he tock.holder and n 11 ch ck. note and in , trn -
ments of any characit>r hall and mu t be ign cd 
by the Pre ident retary and Trea urer to 
have any ffect again t within corporation and 
no ale or tran fer of tock hall be made unlc: 
in accorclnnee with the By-Law . 

5. The total authoriz d capital stock of thi 
corporation i one hunclr d an<l twenty five 
thou and dollars ($123,000) (livided into twcI-rc 
hundred and fifty hare (1230) of the par valu • 
of one hundred ($100.00) dollar 

6. The name an<l po t offi e addre e of the 
incorporator and the numb r of hare ub-

cribed by each the ago-re<rate of uch ub crip -
tion being the amount of capital tock with 
·which the company \Yill commence bu ines ar c 
a follows 
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Tame 
... richola 

Po t Office 
Palermo 

ddre 
19 Arnot Place 

o of hare 
25 

Lodi J 
~fauri ce B. ussman 23 Pas aic ve 25 

Pa . J aic 

Dominick K egri 290 Garibaldi ve 25 
Lodi J 

7. The periocl of exi . trnre of this company i 
nnlimite<l 

In witne whereof we have h ereunto t our 
hand and cal thi 14th day of :May 1925 

Iichola Palermo ( L ) 

faurice B u man (L ) 
Domini ck ( L ) 

.._ igncd ealed and delivered 
in th e pre ence of 

Al xancler r IacL od 

,'t at of Tew .Jrr ey 

County of Pa ai c " Be it rem embered that 
on thi f onrteenth clay of lay \ D nine teen 
hundred and tw enty .frve b for e me the ub-
.'Criber l er anall y ap p ar cl ich ola Palermo 
Mauri cr B u, man and Domini ck r gri who I 
am a t i ficd are the p r on nmned in and who 
execut d th forego ing cr rtifi cate of in corpora-
tion and I havino- fir t made kno,Yn to th m Uw 
cont nt ther of th ey di cl acknowlrdo- e tha t ih ev 
.'ig-ncd . cal cl and cle1i,·ercc1 tbe ame a the i~ 
volun tary a ct and d d for the n. and p rupo e 
thcr in expr cl 

Alexander ~I MacL cod 
... \ l\Ia ter in han c ry of ... r cw ,J er cy 

''.:ilanr iee '' twice written m·er ra . nr c. 

10 
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Received in the office and recorded ~lay 21 t, 
1925 at 9 :09 I 

William P Ea()'er, Clerk 

' ss TATE OF EW J ER EY f1 

Cou TY OF BERGE . · 

I, J A 1E "\Y. 1ER 'ER, lerk of the County of 
Bergen, in the tate of ... cw .J er ey, and al o 

lerk of the Circuit and Con1mon Pl a Court , 
in and for aid ounty ( ourt of Record), do 
hereby c rtify that I have compared the copy of 
the orio-inal Certificate of Incorporation hereto 
annexed, ·with the ori()'inal record thereof in 
Liber 16 of Incorporation at pa()' 46 &c. ·c., 
in my office at IIacken ack in aid County, and 
that the ame i a true copy th reof, and of 
the whol of nch original record. 

I TEsTrMo Y "\V HEREOF, I ha vc here-
( SEAL) unto et m · hand and affi..'>:ed the cal 

of the aid ourt and aunty, at 
Hacken ack, afore aid, thi ,1eventh day of J anu-
ary, A. D. one thou, and nine hundred and e,·cn 

.J A 1E- "\"\ . J\1ER ER, 
Clerk. 

By \VM. . DORE IU ' D. 
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BERGE COU TY CLERK:' 
OFFICE 

( Court Divi ion) 

CERTIFIED OP 
OF A 

rtificate of Incorporation 
of 

orth Ber()'en Tran it Co Inc 

Dated fay 14th, 1925. 
Recorded lay 21 t, 1925 
Book 16 Page 46 

EXHIBIT P. 3. 

TATE OF E"\V JER EY 
( ut of 1 ta t cal) 

DEPARTl\1E T OF TATE 

I, ,Jo. EPIT F. . FITZPATRICK ecretarv of tatfl ' . 
of thr 1-. 'tate of Kew J er e · Do HEREBY CERTIFY 

' ' that o far a the record of thi office how th "'T ) .!.\Orth B rgen Tran it o., Inc." ha n v r 
been incorporated under the law of thi tate, 
nor i it a foreign orporation licen ed to tran -
act hu. ine , in thi 1-. tat . 

L.,. TE TI IO TY "\YnEREOF, I haYc h r -
(. EAL) unto et my hand ancl affixed my ffi-

C'ial eal, at Trenton, thi cv nth 
<lay e;f .Tnnuary, . D. 1927. 

JO E II F FITZP TRI 
tat'. 
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EXHIBIT P. 4. 

A true copy 

Donald Lefferts 
tty for Deft 

BAR ET Bun TEI ' 

vs 
ICHOLAS PALER:\10, 

U Si\IA ... and 
IGRE, 

PRE IE 

Plaintiff, 

1L'\URICE B. 
DoMrxr K 

Defendants . 

0 RT 

Action 
at Lau:. 

Order to 
lzou: C'a11sf. 

It appearing to the Court, upon the affida-vit 
of ichola Pal rmo, :Maurice B. u man and 
Dominick TiO're, the defendant herein, that 
judgment hr default "·a entered in the aboYc 
can e again, t th aid defendant on the . ix-
teenth da of .T anuary, 1926, by rea on of the 

30 d fendant failur to fil an an wer or other 
pleading within the time limit by law and it 
further appearin°· that hY aid affida-vit that the 
d fendant have a judt and lco-al defon c upon 
the merit of the cau e and that wrong and 
injury may re. ult to the defendant hY rca. 011 . 

40 

of the entry of • aid jud 0 ment. 
Therefore, it is upon motion of Donald Lef-

fert , attorn y for the def ndant , ordcrrd that 
the plaintiff how rau e heforr me at th ourt 
Hou e in tfw ity of ... T ewark, onntr of E . ex, 
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,.__ tate of Tew Jersey, at ten o'clock in the fore-
noon on the tenth day of l\larch, next, why said 
jud~ment hould not be opened and the def end-
ant granted leave to fil their an wer or other 
pleading at uch date a th Court may appoint. 

An 1 it i furth r ordered that a copy of this 
order, together with aid affidavit , certified to 10 
hy conn el of the defendant , he erved upon the 
plaintiff or hi attorney within three day from 
the date hereof. 

Let this rule be entered in the minute . 

"\V L G 1Th1JlJRE, 
C. J. 

Dated February 27th 1926 

E"\\ JER ET PRE IE CO RT. 
EssEx Cou TY. 

B.rn ... ET B URSTEI :r, 
Plai1ztifl, 

vs Action 

NICilOLA PALERMO, fAURICE B. 
at Lau·. 

u MA and Do1,n TICE: Affidavit. 
IGRE, 

Defendant . . 

I, TI ITOLA PALEn 10, h incr dul:v worn ac ord-
ing to lnw, upon my oath ay: 

That I am one of the d f endant in the ahov -
entitled cau e and 
Borough of Lodi, 
of 1 T cw J er cy. 

that I am a re ident of the 
oun ty of Bero-en and ta te 
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That I am acquainted with Dominick ... Tigrc and 
1faurice B. u sman, the other defendant in 
said cau e. 

That prior to the 22nd day of i\lay, 1923, I 
wa en[?:a creel in the hu inr of promoting a 
jitn y bu line to operate through certain mu11ic-

lO ipalitie ituated in Bergen County. 
I recciv d from the clef endant, 1Iaurice B. 

u man a uh. cription to tock in a company 
to he or 0 ·aniz c1 under the name of " ... Torth 
Bergen Tran it 10. '' and that the aid ~IauricP 
B. "u man had no intcrc t in aid bu inc. of 
·what oever nature, excepting a a uh eriher 
to tock in the company to he formed by me. 

That aid company wa never formed and that 
the aid :\Iaurire B. u man 11 ver became, di-

2 0 rcctly or indirectly, in terc t cl in aid bu ine, 
and that I rdnrnecl 1o him the rnon y ho pnitl 
1ne a uh. cription to the tock afore aid. 

That it i not true, a alle 0 ·ed in the complaint 
in thi can e, that on the 2~nd day of lay, 192:3, 
the defendant nt r cl into an agreement with 
the plaintiff for th manufacture, by th plain-
tiff for th d fcnclant , of five ( 5) jitney bus 
hodiC' and that th) d fcnclant aoT ed to pay 
to tho plaintiff th )ref or the um of twenty-one 

30 hundred ($:?100.00) dollar per body or the total 
of ten thou and five hundred ( 10,300.00) dollar:. 

But that it i tru that I and th cl fondant, 
Dominick igre, ordered :aic1 ,jit ncy lm. hodics 
a all gcd in aid complaint, with the under-
tandin0· that aid hoclie: ,ronld he imm diately 

manufactured and I liYcn•d to u.·. 
That from week to we k, during th month of 

.i\Iay, Junp and ,July, the defendant, Dominick 
Ti0 Tc, and I ealled upon the plcliutiff, Ba rnct 

4 o Bur ,tei11 at hi· plac of bu.,inc~., in tho ity of 
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Xcwark, to find out what progre wa being 
made by him in the manufacture of aid bu 
hoclic and wa informed, from time to time, that 
he hacl done nothing and would do nothing until 
he rccei\Ted a ca h depo it. 

Thnt the d f cndant, DominiclT N igre, and I 
did not make nch ·a h d po it and that the 
J>lnintiff ncvrr aclvi ed u that hr had hogan the 
manul'acturc of aid bodie and that he com-
pleted the ame. 

... \rnl that we haY never had any information 
re pcctincr aid work having he n done by him 
m1til the in titution of uit in thi can . 

.And that the plaintiff, Barnet Bur tein, ha 
ncYer notified 111 that aid hodie were manu-
fadnrcd hy him and ready for delivery to us 
and that I have not, at any time, rcfu d d livery 
of :aid bodie . 

I am informed and believe that the plaintiff 
did not mmmfact ur aid hodie for i. in ac-
<·ordance with hi aid contract. 

That I am not ind bt cl to the plaintiff in tlw 
:um of ten thon:nnd five hundred (.'10,i>00.00) 
dollar. or nny nm ,vhat o vrr. 

r1 hat a rt r th . ummonR of complaint wa · 
• Pn•cd upon rn in thi cau e, I called upon 
fhe plaintiff in hi, plac of hn:ine in th 1ity 
of Tewark and informed him of the fa ·ts here-
inh fore: t forth and he tatecl to me that nnlc 
l paill hi, attonwy on lrnnclr d (. 100.00) dol-
lar: the ca.·e could not he . cttl d ancl that he 
"onlcl h ,'ati. fled to cli, po,·p of the entire matter 
if I made aid vaym nt of on hunderd ($100.00) 
dollar to hi attorn y and I prornisrcl him to 
do thi, . 

\nd that I thereupon advi ·ed th other de-
l'cndaut in thi. can.'e that th\ ca:e \\ a · 'ettl \d 
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and that they need not take any action in rr-
pcct thereto. 

And the aid plaintiff informed me that he 
would tell hi attorney not to take any furth er 
action in the case until I wa in a po ition, in a 
rea onably short time, to pay the aid one lnm-
dred ( $100.00) dollar . 

That jud 0·menl by default wa enter d in thi 
cau e ao-ain t rne and the other defendant her ein 
on the 16th day of ,January, 1926, for the um 
of ten thou and five hundred ($10,500.00) dollar 
togeth r with int re t and co t of court (kfault . ' being made by us not filin<>" an affidavit of merit 
and an wer herein, and 

That I am not indebted to the aid plaintiff, 
Barnet Bur tein, in any um of mon y ·what o-
ev r and that I verily heli ve that he never manu-
factured . aid hodio for u a alleo-ed in the 
complaint her in. 

I0II0LA P LER110. 

worn and subscribed to be-
fore me thi 23th day of 
F bruary, 1926. 

DOROTHY l{UEi\1 fEL, 

A otary Public of . J. 
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PRE IE CO RT. 
E EX Cou TY. 

R \U . ET BURSTEIN' 
Plaintiff, 

vs Action 
at Lmc. 

.. ·1cnoLA PALERMO, fAumcE B. 
c S;\IA.T and Dol\n.i.: ICI( Affidavit. 
IGRE, 

Defendants. 

I, 1IA RICE B. us 11A ... ,., being duly worn ac-
cording to law, upon my oath ay: 

rrhat I am one of the defendant in the above-
•ntitl ed ca n:c and that I am a re i<l nt of the 
ity of Pa aic, aunty of Pa aic and tate 

of rcw ,Jcr ey. 
rrlrnt I did not, on the 22nd day of Iay, 1925, 

or any other tim , enter into a contract, directly 
or indirectly, with the plaintiff h rein for the 
purcha e of jitn y bu boclie , a alle()'ed in th 
complaint. 

That I have never, at any time, dir ctly or 
indirectly, purelrn:cd jitney bu . hocli from any 
per . on or corporation "·hat. o \. r. 

That I luff n vcr been in the jitney bu, bu i-
nc . 

That about the fir t of Jun , 1923, th defend -
ant her in, .1. Tichola. Palermo, reqn t d me to 
: uh. crihc to . tock in a jitney bu company that 
he wa about to form to be known a , the ".1. orth 
Lerg n Tran it o.'' 

And that I agreed to uh crihc to tock in 
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certain sums of money for s_aid stock sub crip-
tion. 

That aid company ,va never formed and that 
ihe aid ichola Palermo returned to me the 
money paid by me io him upon account of aid 
stock. 

That I have never had any bn ine. with the 
aid def end ant herein xcept a la t ta ted and 

I never have been a ociated ,vith them in hu. i-
ne in any manner what oever. 

That I do not owe th plaintiff, Barnet Bur-
tein, any money what oever and have no knowl-

edO'e of aid fact et forth in the complaint of 
thi cau e until I wa erved with the ummo11 · 
of complaint herein and I then conferred with 
Ir. Palermo, who informed me that he would 
ee i\Ir. Bur tein about the matter and mki:c 

me in re. pect th reto. 
I then called upon Donald Leffert , my at-

torney, and aft r havinO' been achTi ed by Xicho -
la Palermo, th other d fondant her in, that 
aid ca e had been ettlecl for the um of One 

hundred ($100.00) Dollar , I in tructed my at-
torney not to take any further action in the 
matter. 

I am now informed that judgment ha been 
entered again t m and the other defendant: 
herein for the um of T n thou and five hundred 
( 10,300) Dollar , too- thcr with int re. t and 
co t of nit and that a writ of execution hn: 
b en i ued upon aid judgment, direct cl to the 

heriff of th ounty of Pa , aic and that .~aid 
xecution i. now in aid h riff , hand: for ac-

tion th r 011. 

nd that I clicl not file an affidavit of meri t 
and an wer in thi can becan e I wa informed 
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that the ca e had been di po ed of by settle-
ment. 

MA RICE B. U 1'1 

worn and ub cribed to be-
fore me thi 25th day of 
Pebruary, 1926. 

DonoTIIY I{uEMMEL, 
A T otary Public of .,._ J. 

.. E"\Y .JER EY PRE~IE CO RT . 
E . EX COUNTY. 

Plaintiff, 
vs 

N° IC'HOLA p ALERMO, fA URI CE B. 
r. ~IA .. .,. and DoML ICR 

Defendants. 

.Action 
at Law. 

.Affidavit. 

I, DoML.,.ICR EGRI, b ino- duly worn accor ling 
to law, upon my oath ay: 

That I am one of the defendant in the ahov -
Pntitkd cau. ancl that I am a r idcnt of the 
Borough of I odi, County of Bergen and tate 
of • T w .T er y . 

That I am acquainted with 1 .,.ichola Palermo 
and i\Ianricc B. u man, the other defendant. 
in . aid can ci. 

r1 lrnt prior to the 22nd day of 1'Ia_~, 1925, I 
wa n .. i tino- the defendant h rmn ichola 
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Palermo, in promoting a jitney bus lin e to 
operate through certain municipalitie in Ber gen 
County, thi tate. 

And that I advanced c rtain funds to the aid 
Tichola Palermo in connection with aid bu 

undertaking. 

That I was present at the time ichola 
Palermo ordered from ih plaintiff herein cer tnin 
jitn y bu bodie referred to in the complai nt, 
with the under tancling that aid bodie would be 
manufactured and delivered a 0011 a po :ihl e. 

That many times durin°· the month of May, 
June and July, I accompani <l the defendant, 
Nichola Palermo, to the place of bu ine · of 
the plaintiff h rein, ituatcd in the ity of .1. TC\r -

ark, to a ·certain what procrr , wa beincr made 
in the manufacture of aid bu bodie and wa 
informed that nothing had been done and ul-
timately wa inform d that nothino- would be 
clone until a certain ca h depo it wa paid to the 
plaintiff herein on account of the purcha e pri ce 
of aid bodic . 

uch depo it wa not mad and that I wa 
never informed by the plaintiff or anyone cl e 

that aid jitn ey bu bodie had b n nianufacture<l 
until the in titution of thi uit again t me. 

That I havr nev r refu eel deliv r of aid 
jitney bu bodie and wa never notified that 
they wer ready for deliv ry and n lith r have l 
at any time, had a demand 1nade upon me for 
paym nt until thi .. nit wa tart d. 

nd I verily heli vc that the plaintiff in thi ~ 
ca u e did not manufacture aid bodie for u ~, 
a. alleged in the complaint hy him. 

'.l1hat I arn not indebted to tb plaintiff in the 
mu of ten thou and five lnmdr d ($10,500.00) 

40 <lollnr or any other 11111 what ~ ov r. 
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That when I wa rved with the complaint 
here in I conferred with the defendant, icholas ' Pal ermo, who informed me that he would ee 
the plaintiff and advi e me in re poet th 'reto. 

.Afterward the defendant, i hola Palermo, 
advi eel me that he had arrancred with th plain-
ti ff to ettle the entire matter upon the payment 
of one hundred ($100.00) dollar . nd that it 
\\ a not nere .. ary for me to give the matter any 
fur ther con ideration. 

I am now inform d that judgment ha been 
nte r ecl ao-ain t 1110 and the other defendant 

herein for the um of ten thou and five hundred 
(. 10,500.00) dollar , together with intere t and 
co ·t of uit and that a writ of ex cution ha been 
i. . ucd upon aid judgment, directed to the 
1 ' heriff of the ounty of B rg n and that aid 
exc~utioH i. n ow in . nicl h riff'. hand for 
action thereon. 

~\ncl that I did not file an affidavit of merit and 
an wcr in thi .. · rau e hecau e I wa inf ormecl 
that th ca . c had been di po eel of by ettlement. 

DO~lii'l I r NIGRID. 

'" orn and ub cribed to before 
me thi 27th clay of E ebru-
ary, 1926. 

YL TCE..1.TT O ARL TO, 

Notary Public of . ,J. 
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NOTICE AND GROUNDS OF APPEAL. 
Filed June 15, 1927. 

NEW JERSEY SUPRE1IE COURT. 

ESSEX COUNTY. 

BARNET BURSTEIN, 
Plaintiff, 

VS 

NICHOLAS PALERMO, ]\fAURICE B. 
SussMAN and Do MINICK 
NIGRE, 

Def end ants. 

Action 
at Law. 
Notice and 
Grounds of 
Appeal. 

To the defendants or Aaron Heller attorney of ' defendant :Maurice B. Sussman, and Donald 
Lefferts, attorney of defendants Nicholas Pa-
lermo and Dominick Nigre : 

TAKE NOTICE that the plaintiff appeals to the 
New Jersey Court of Errors and Appeals in 
the last resort in all causes, from the whole of 
the judgment entered in this cause against the 
plaintiff, and in favor of the defendants on the 

' following grounds : 
1. The Court non-suited the plaintiff, althou(l'h 

plaintiff had established a prima facie case. 
2. The Court found that the plaintiff dealt 

with the defendants as a de facto corporation, 
although there was no evidence to support thi 
finding. 

3. The Court decided that plaintiff ·was 
estopped from suing the defendants individuallY, 
although plaintiff had establi hed their imii-

40 vidual liability. 
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Notice and Grounds of Appeal. 

4. Objection to the following question to wit-
ness Barnet Burstein was overruled: '' When 
these two gentlemen signed the contract, you ac-
cepted their signatures as officers of a corpora-
tion about to be formed f'' 

5. Objection to the following question to wit-
ness Barnet Burstein was overruled: '' Then you 
did not intend to hold them personally, did 
you 1" 

6. Objection to the following question to wit-
ness, Barnet Burstein, was overruled: '' Did 
you ever try to dispose of these five bus bodies 1'' 

CORN & SILVERMA , 
Attorneys of Plaintiff. 
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New Jersey Court of Errors and Appeals 

BARNET BURSTEIN, 

Plain ti ff-Appellant, 
vs. 

TICHOLAS p ALERMO, 1\1AU_RICE B. 
SusSMAN and DOMINICK NrnRE, 

Defendants-Respondents. 

On Appeal 
from 
Supreme 
Court, Essex 
County. 

APPELLANT'S BRIEF. 

Facts. 

This action is brought for dama<>'es for breach 
by defendants of an agreement to pay for five 
jitney bus bodies at $2,100 each, manufactured 
by plaintiff at their request . The answer of Pa-
lermo admits the agreement; the answers of 
'ussman and igre deny it. Plaintiff testified 

the three defendants, in person, gave the order 
for the manufacture, he built the bodies, notified 
defendants they were ready for delivery, and 
was not paid. 

A written contract was on May 22, 1925, signed 
by orth Bergen Transit Co., Inc., I icholas 
Palermo , Pres., and Dominick Nigre, for the 
bodies. On May 21, 1925, a certificate of incor-
poration was filed in the Bergen County Clerk's 
office for orth Bergen Transit Co., Inc., the in-
corporators being the three defendant . Thi 
company filed no papers in the office of the Secre-
tary of State. Defendants' affidavits are in evi-
dence; that of Palermo states he received a sub-
cription of stock from Sussman to the com-

pany, that the company was never formed, that 
he returned to Sussman the money paid as sub-
scription and that he and 1gre ordered the 
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bod ies ; that of u sman confirms Palermo' 
tatemcmt as to the subscription and it return 

and that the company wa never formed; th at 
of igre admit hi accompanying Palermo to 
plaintiff' factory. 

The Court non- uited plaintiff on the oTournl 
that he wa dealing with a de facto corporati on 
and could not hold defendant individually. 

ARGUMENT . 

The 0 -round of appea l are: (1) Plaintiff estab -
lished a prima facie case; (2) There was no evi-
dence to upport the finding that the compa ny 
\,·a a de facto corporation; (3) Plaintiff tah-
li heel d f endant ' individua l liability. .Appel-
lant abandon the three items of evidence , ct 
out in hi ground of app al ( tate of Ca e, p. 
45) a the an wer were not materially injuriou .\ 

o that the propo ition would be merely aca-
demi in cope. 

POINT 1. The Court non -suited the plaintiff, 
although plaintiff had established a prima facie 
case. 

If an>T e-vidence wa produced at the trial in 
npport of plaintiff' C'a e, it wa error to 11011-
ui t. 

If there i any evidence, no matter how 
mea<Yer, to upport a p laintiff' can e of 
action, the p laintiff ha a right to hav e the 
case ubmitted to the jury . 

Overend v. J(i ernan ( up . Ct., 1927), 13i 
tl. Rep. 1 ( not yet officially r eported) : 
Barry v. Borden Fann Product. Co. (E. 

. Ct., 192-1), 100 . • T. L. 106; 
Dellabello v. Central R. f'o. (, 'up. (' t., 

1924), 99 . J. L. 34 ; 
TVe ton Co. v. B enecke (E. r A. Ct., 191:2), 

2 . J. L. 445. 

3 

The romplaint (~ tat of a c, pp. 1-2) et 
out an aO'reement of pla intiff with defendant 
!'or mn11n~1dnrr hy thr former of fhTe jitney lm . 
bodic for $10,300, and tlwir manufacture. 

Plaintiff te . tified the bodieB were ordered and 
pnreha-.:ed by the three defen<lanL (~ tat of 
C'a: , p. 7, 11. 2 -40). rrhe price "·a . $2 100 eaeh, 
or a total of .'10,G00 ( ame, p. 17, 1. 2). H e 
man nfadm·c,cl the fi\Te hodic ( ame, p. 9, 1. lG) 
nrnl notified the defendant they were eomplete 
( ·ame, p. 23, 1. 37, to p . 24, l. 40) . Payment ,ra 
not made ( ame, p. 11, l. 3 ). liere we have 
dircd evidence on every item of the complaint. 

rrh e ha . i. ol'. the . uit i an individual oral un-
dertaking of the thr e d f ndant . Defendant 
.'ccm to :eek to how that plaintiff contracted in 
wr it ing for the ame goo 1 ,rith 1. T orth Bergen 
Tran.-it Co., ] llC'., a rorporatiou. Even if their 
1·011tP11tion i:-; trn , plaintiff ma~T . till prevail; 
the re i.· nothing unu ual about hok l inO' th of-
fic•c1-. of an emhryo corporation liable jointly 
with th corporation it U on th ame debt, 

pc ·ially of the not-in •io·nifi cant um of . '10,f)00. 
Dde mlnnt. · ord r the lrn e orally, then :ign 
nn orc1 r for the bu e a officer of a corpora -
tion: th r e i: no eviclenC'e of an>T intention that 
<ml~· the latter onler hall be enforceable, but, 
on the c·011trary, plaintiff ay 11 intended to 
hold clefenclant individua ll y li able ( -.tate ol'. 
( 'a~ , ]l. 14, 1. 39; ame, p. 16, 1. 22). 

I l ' l'C' we hnY a, , um d the company i: ntitlcd 
to the .·tatn , ol' a eorporation . But it i not 
(•11titl ctl to :n eh , tatu ._· for the rea on di cu ed 
1111dcr Point :2. 

'oming· now to con ideration of the incli-vidual 
dl'I' rnlnnt:: Palermo admit he ordered the 
hndiC'. a . nllcg din th romplnint (~ tate of a . r, 
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p. 36, 1. 34) ; by his answer he admits the alle-
gation of paragraph 2 of the complaint, to the 
effect that defendants entered into an agreem ent 
with plaintiff for the manufacture of the five 
l)odie at $2,100 each. Sussman is a ociat ec1 
·with the other two defendants in (what app el-
lant will show to be) the firm, not corporation, 
of i'l orth Bero-en Transit Co., Inc. ( tatc of 
Ca . e, p. 31, I. 16; ame, p. 39, 1. 39); the admi ,_ 
ion hy Palermo of paragraph 2 of the com-

plaint draw " the three defendants into the pic:-
tnre a party to the agreement therein et fort h. 

io-re igned the order for the bodie with no 
qualification after hi name ( tate of Ca e, Jl. 
2 , l. 19), , o it mu t he a urned he acted as m1 
individual; Palermo in hi affidavit join . NigTe 
in the onlcri11g of the hocli )"' a . alleg'l'<l in tlH1 

complaint ( ame, p. 3G, 1. 34), and like" ·i. e, h>· 
admitting the econd para 0 -raph of the com-
plaint, put the three men in one boat. All this 
i , of conr e, a ide from plaintiff' te timon~-
that defendant held them elve out a partn er . 
( tate of Ca e, p. 14, 1. 32), that they per onall~· 
purcha ed the hodie and they were intended to 
he held individually liable ( ame, p. J 4, 1. 3D: 
same, p. lG, I. 22). 

Jiere the evidence went much further than i11 
meager npport of the plaintiff' can e of action. 
IIad defendant declined to put in any tc timon>·, 
the Court could properly have direct d a ,·crdid 
for plaintiff on the evidence introduced. 

Furthermore, the te timonv di clo . e that 
'u . man and Kigre aid to pl~intiff, '' You can 

go ahead for a while and we will cc you get paid 
after the work i done'' ( tate of Ca e, p. 9, 
1. 38). Thi presents a jury question a to 

whether the undertaking by them ,va original 
or collateral. 

,Yhether the form of expre ion, '' I will 
.-cc that you are paid," i or i not a col-
lateral pi·omi e, nece arily depend. upo1~ 
circum . tance , urrounding the malnng of 
uch promi e. The real te t is to ,~1ho~ was 

<'redit o-i,·en. The form of expre. , 1011 1 not h . 
c·ontrolling. if it appear that the pro~1 e 
ad e<l upon the promi e and gave credit to 
the promi . or. "" · The Court very p_rop-
crly put it to the jury to a;· ,Yh_ ther? from 
what wa aid and it nrround1ng circum-
stance . , credit wa 0 ·ivcn to the defendant. 

i.llullwlland Y. Jo1l('S o~J. & A. t., 1912), 
:~ • T • • T. L. G04. 

POINT 2. The Court found the plaintiff dealt 
with the defendants as a de facto corporation, 
although there was no evidence to support this 
finding. 

" . T orth Bergen r1 ran . it Co., Inc.," wa . not a 
dr- faC'to corporation. It was m rel~· the i rad' 
11anw of the def ndant.. 

Thr c 'thing arc nece ary to e tabli. h a de 
f:wto corporation: Fir t, a valid law under 
wlii<'h . uch C'orporation might he incorporated; 
~· cornl, a bona fide attempt to organize under 
,'l H·h a law, and third an actual cxerci e of cor-

. ' 
])orat po,\ er (Paragon Di, t ributi11g C'orJ). Y. 

l 'ara,t;o11 Laboratorie , hanc. C't. 1925, 99 . ,J. 
l•:q. :2:24). rrhe fir. t may be conceded, hut the 
eeornl and third are mi ing. 

\\'here it i hown that there i a charter 
or a lnw under wltieh a corporation, with 
the po\\ ·er a ,.-urned, might be lawfully i1~-
c·oqJoratcd, and there i a colorablc compli -
niwc with the requirement of the charter or 
l:rn, ancl a u. er of the right claim eel nndcr 
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the charter or la\v, the existence of a corpo-
ration de facto is established. 

tout v. Z1.tlick (E. & . Ct., 18 6), 4 ,. . 
.J. L. 599. 

\Yhere the law authorize a corporation 
and there i an effort, in good faith, to or-
ganize a corporation under the law, and, 
thereupon, a a result of uch effort, cor-
porate function are a urned and cxerci, eel, 
the or 0 ·aniza tion hecome a corporation d 
facto. 

V mrne man v. Young ( ~- & A. Ct., 1 90), :>~ 
.l. T_ J. L. 403. 

Defendant executed a certificate of incorpora-
tion which wa filed in the Bergen ounty Clerk·.-
office (~ 'tate of '1a e, pp. 29-33), but not in the 

er tary of ta te , office ( ame, p. 33). 

There wa no hona fide att mpt or org-aniz1 
under the law, for although each of the tlHl'<' 
defendant uh crib d for 25 bare, of a par 
value of $100 each th ub cription of n m~m 
wa returned ( tate of Ca e, p. 36 1. 23 · am<', 
p. 40, 1. 7). The company ,va "never formed,'' 
to quote the word of Palermo and u , man 
( , ame, p. 36, I. 1 ; ame, p. 40, 1. 5), so that 
there never wa uch a corporation. h encc of 
bona fide i cl arly expre ed in tho worcL·: 
'' never formC'd. '' The Corporation ct require' 
a corporation to have tock and provide a 
d finite method of decrea e of tock-certainly 
not by return of uh cription. "\Yithou t , trct ch-
ing the ima 0 i.nation th ir act could be con.·trm·d 
a a fraud, an attempt to e cape p r onal liabil-
ity by mean of the corporation, and at the , am' 
tim e robbing creditor of the propo d corpora-
tion of the corporate fnnd OJJ nly cledar d 10 
lwv e heen cont rilrntcd before it will rommcne' 
bu ine , . 

The e individual have carried on hu . inc,_ 
here under their a .._.._ urned name. They haYc 
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made contracts and have contracted debts 
a "the Belleville Ianufacturing- Com-
pany." They are not a dome tic corpora-
1 io11 nll(l rannot be ued a . uch. 1he:v ar' 
not a for('io·n corporation, for it i. pcrf etl)· 
manife. t, utJon the fare of their proeeec1inp:,, 
that their attempted or 0 ·anization under the 
general law of ew York re prding- corpo-
ration. wa a fraud upon i.he la-w of that 
state. Thes individual , then, mu t he 
treated and clealt with h>· the law a part-
n rs t ra<lin~ unclrr th name t he>· hav a:-
. urned. !though their ohj ct, in taking· thr 
nam they clicl wa, to avoid per._ onal re-
:pon. ibility, th' law will n?t allow tlwm so 
to c 'c-apc. rour1 of qu1ty, a ,vcll as a 
c·ourt of law, " ·ill trea t the m a 11arh10r.._. 

Ilill ,·. R Pad1 (Ohanr. Ct., 1 5 ), 12 ... ,T. 
Eq. 31. 

Th re wa. no artnal exerci e of corporate 
po rcr ·. Indeed the corporation could noi law-
fulh· <·omme11cc lm:iue.-: l'or ])Y the rcrlif-ieatc ot' . ' . 
inc·orporation it "·a: provicled th at $7 ~>00 waR 
o he the eapital tock with ,d1ieh the compan~· 

"ill <·omrne1H·e Im 'in , , arnl the capital to('k 
had hePn returned to the uh criber . ...\. th 
t·omJ>cm~· \\·a: '' never f ormecl,'' there ·wa no cor-
poration to fund ion a uch. 

'rJ1 mere ignino· of the ertificat of i1!-
<'nrporation by the a ociat did not on ti-
tute tbcm a cle facto corporation, hut that, 
l'or th• ('Ompany to have that charaet r, the 
c·orporat ion mu ·t go further and do , ome 
('Orporate ad or act , in attempt d ex en-
tion of th r;ower conf 1T cl h>· the <'C'rtifi-
<·atr of ineoq oration. 

Frawley v. T enafiy Transp. Co. (E. & 
Ct., 1021), 93 N. ,T. L. 40~. 

~\ to the hnnl '11 or proof, it \\'Ollld ocC ID t]wt 
all that plaintiff ha to how i that the com-
1ia11>· filed 110 <' rtifieat of i11<1orporatio11 in tht> 
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office of the Secretary of State, for the Corpo ra-
tion Act (Sections 6, 9 and 10) provides that 
on so filing such certificate the corporation shall 
come into existence and our laws provide no 
other way for a corporation to be brought into 
being. The burden is then on defendan ts to 
prove that, although the company did not com-
ply with the formal requiremets of the statutes, 
it is entitled to the status of a de facto corpora-
'tion, hy proof of all the elements neces m·y to 
establish such facts. · 

It is difficult to imagine how the procedure 
could be otherwise. Plaintiff finds himself -with 
an agreement made hy ''North Bergen Tran it 
Co., Inc.," pre mnably a ~e"· Jersey corporation, 
for the busses, the husses made and not paill 
for; he wishes to sue, has the file of the Secn'-
tary of State examined and finds no record ol' 
such corporation, no registered agent, no cer-
tificate of payment of capital stock. There i 
no course open to him except to sue the imli-
viduals who negotiated for the company. How 
then can he ascertain if the company is not a de 
facto corporation when the facts are peculiar lr 
within defendants' kno,dedge f IIe may be able 
to stumble on facts that it is a de facto corpora-
tion, but he cannot obtain proof of the negatin ~-
lack of bona fide attempt to organize, and failure 
to exercise corporate powers. In the present 
case such proof was accidently furnished by de-
fendants while seeking to reopen a summary 
judgment, but not in every case is a plaintiff tlrn, 
fortunate. 

Proof of existence of a corporation is hy 
production of the original or certified copy 
of its filed certificate. 

Stone v. The State ( Sup. Ct., 1845), 20 
. J. L. 401; 
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Pirics v. First Russian, etc. S ociety 
( Chane. Ct., 1914), 83 N. J. Eq. 29; 

Jf aaget v. A. Braicer Silk Co. (Sup. Ct., 
1920), 93 ~- J. L. 72. 

POINT 3. The Court decided that plaintiff was 
estopped from suing the defendants individually, 
although plaintiff had established their individ-
ual liability. 

rl.1110 evidence is, that, in Sussman 's presence, 
Palermo and io-re introduced him to plaintiff 
a: a partner (State of Case, p. 14, 1. 32). Plain-
t i ff con i<lered defendants individually and not 
as a corpo ration ("'a me, 1. 39). He intended to 
hold the three defendants, and not the corpora-
tion, liable ( ame, p. 16, 1. 22). All this was 
hronght out in cross examination. 

The attempted incorporation of the three de-
fernlnnt · and their execution of the certificate of 
ineorporation ( 'tate of Case, pp. 29-33) dis-
do . e~ their. partner hip. Not constituting a cor-
1ioration, de facto or de jure, defendants were 
partner . 

Palermo convicts himself and Nigre as haYing 
ordered the bodies as alleged in the complaint 
( 1 'tate of Case, p. 36, l. 34), and by his answer 
admit' that the three defendants ordered the 
hodic ( ame, p. 3, I. 5). igre signed the order 
in hi: indiYidual name, without additi on, which 
mnkes him personally liable thereunder. 

. Prima facie, a contract on its face appear-
mg to be that of the principal but signed 
only with the name of the agent without 
<lenoting thereon that he signed in the char-
acter of agent, is the cont ract of the agent 
and not of the principal. 

L('adbitfer v. Farro w, 5 l\[aule & Sel. 345: 
Bradle(' Y. B osto11 Glass nJawufactory, lo 

Pick. (..\Ja s.) 347; 
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Barlau; v. Congregational Society, 8 Allen 
( 11ass.) 460; 

Pomeroy v. Slade, 16 Vt. 220; 
J( endall v. Jf orton, 21 Ind. 205; 
Caphart v. Dodd, 66 l(y. 584, 96 Am. Dec. 

258· ' lf yprs Y. Griffin, 89 Ill. 134, 31 Am. Rep. 
71· ' herman Y. N. Y. Central R. Co., 22 Barb. 
(~. Y.) 239. 

That in a ca e a the in tant one plaintiff i' 
not e topped from uing the defendant indiYidu-
ally, hecau e of the signed order, has been defi-
nitely ettled in thi tate. 

per 'On who enter into a written agree-
ment which purport to be made with a cor-
poration i not thereby estopped in a ca ·e 
··where there i no colorable organization of 
a de facto corporation, from showing that 
the corporate name wa a name under whiC'h 
the individual ·with whom he dealt \Yere 
tradino·. 

Catte1di11 "· Jleyrr ( up. t., 1910), 0 
N. J. L. 52. 

A '' X orth Ber 0 • n Tran it o., Inc.,'' ,Ya not 
a de facto corporation, the defendants are liable 
a partners. 

The company had ome emblance of n 
corporation, in name, form of organization 
and a umption of a eal, yet not enough to 
give it a de facto corporate exi tence. 

* * The organization i entirely out. i<1e 
of the act, and ha no exi tence a a corpo -
ration, real or de facto * ., If an agent 
contract, although a a 0 • nt, ,Yithout a le-
gally re pon ihle principal to whom re , ort 
may be had, the law pre umc that he con-
tract on hi per anal re ' J)On ihility, and 
int nd to hind him, elf, and o ho1d. him, 
for in no other way could the contract ha, ·e 
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any Yalidity. "" "" '' The liability i that 
of partners. 

Booth -v. Wonderly ( up. Ct., 1 73), BG 
• r . ,J. L. 250. 

The bu. ine condnetccl by the membrr. 
of the organization wa o~ entirely a ide 
from the po\\·er conferred upon the grange 
hY the Rtatnte under which the incorporation 
\\:a., effected that the bu ine s mu t be re-
ganlecl a a partnership and not corpo-
rate. * 

I1r11ry Y. Simanton (Chane. t., 1903), 6-1 
..... ,J. Eq. 592, rever ed on other ground 

& .1.\. CL, 1905), 67 . J. Eq. 606. 
It mn t not he inf erred that a grange in-

rorporated under the act of 1 7G i author -
ized to c·arry on a manufacturing or mercan-
tile hu. inc . . If not o authorized, then the 
ho1To\\·ing of money for uch a bu ine s 
would he ultra vires; and in uch ca e tho r 
per ·ons who assume to act for the grange 
would he 11er. anally liable for any engage-
nwnt cffectecl liy them, and not enforceable 
a!?;ain. t it. 

l'lirt ·Y. Sinumton up. Ct. 1 l 09), G3 • T. ,T. 
L. 4~7. 

.\t an~· rate, ,Yh ther the liahility in thi ca e 
wa · cV a c·orporation or as partner is a jury 
q1w.-tion (('ottr>nti11 v. l,leyer, supra), and it \\-a 
Pl'J'or l'or the Trial ourt to decide . uch matter. 

For the foregoing rea. on, appellant r . ped -
fnll~· <·ontcncl that the judgment under rcYiew 
• honlcl he rc,·er ed. 

10R & ILYER~L\. T' 
.\ ttorne~·. and Comrncl of' .\ppcllani. 
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New Jersey Court of Errors and Appeals 

1>.\R .. ET Bnts TErn, 
Plaintiff-App ellant, 

r . . 

. Tl('IIOL. \ ,' P .\L ER::\IO, ~L\l -RH'E 8. 
, 'n,~ .:'ILLT and Do IIXH 'K IGRE, 

J)ef P11rlant. -R e. po11rlP11fs. 

On Appeal 
from 
/..._ ll]Jl' CJJ1('. 

Court, E ex 
County. 

BRIEF OF DEFENDANT -RESPONDENT , 
MAURICE B. SUSSMAN. 

Thi. art ion i . hrought l'or darnag for an 
allP1..;cd hr earh of <'Ontrad, \Yhirh rontra<'t was 
·ig1w<1 hy an allrg-cd eorporation and wa: signed 
h:· I Ii defen dant .. Tichola . Palermo a . pre . i-
d<•nt, and Dominick Tig,Te, no offieial de ignation 
\,·,1. pr oYi<lC'd for tJw rnunr of TigT('. Th eom -
plainan t ,dlt>g-s t liat t li<• d<.•l't>ndc111L here in 
Pnter('(l into n eontrad ,,·itl1 th<' plaintiff -appcl -
1.rnt; whl'l'Pin flll(I wl1<•r<.'ln· thP dPfrndaut · a 0 Te<.'(1 . 
1n pn~· to th P plaintiff th :nm of, 10,~00 l'or th e 
nrnm1l'ad m·t• h_,. thP plaintiff ol' ti,, jitn e:· hu p: . 
IIow0,· r, at the trial th plaintiff r lied upon a 
<"rta in cont rad whi ch we markci<l '' Exhibit P. 
l, ' ' and whirh rontrad rrnrporiC'cl to lw . igned 
h~· lliC' . Torth B erg 11 Transit ( o., lnr. Xo-
wh 'n• 0 11 the c011tnwt cl ors t Ito name of 1 lie d c-
f ,ll(lant ,' u: mm1 app 'ar. '[}i, plaintiff iuten<l!-:i 
tor l>· np on th fn r 1 thnt tl1 alleg · d <'orporation 
tlwt ·ihrn ed thi .· co11trad \\' a , not in fart n cor -
porntio n, and therefore' ek . to hold the <lefend -
ant , ' n. : man upon th ground that hC' wa.- on e 
111' thP iurorporator of the alleg d corporation. 

('on 11. el for th <l<>f<.'rnla11t, ~Ia uric<' B. u -
mnn. mm-l'<l for 1101H -n1it 11po11 th<' ground tha t 
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the corporation as proven by the evidence wa 
a de facto corporation, and that the plaintiff 
rrlied upon the corporation and dealt with the 
defendants a a rorporation and he therefore 
e. topped from uing them inc1ividually. 

ARGUMENT. 

POINT 1. The plaintiff had failed to prove a 
prima facie case and was therefore properly non-
suited. 

Plaintiff te tifiecl that the bodie in que tion 
were ordered b? Palermo, Tigr and "u .... man, 
who repre ented the Torth 1 ergl'll Tran . it 10., 

Inc. ( •tate of a.e, p. 12, 11. 29-34). 

Plaintiff furtl1cr i--dated ibat he did uot a k 
1'.Ir. •u ,man to ign the ('Ontract becau e hl•, 
the plaintiff, thought that it wa not necc. ·ary 
(~ taiP of Ca ·e, p. 13, 11. 10-14). 

J Le further iate: that lw did not intend to 
l1olct the mrmh r. of the c·om1rn11>' individually, 
and a a matter of fact, the corporation "H: 
::rnflic-ie111 !'or hin1 (~tnt, of Ca. r, p. 1.\ II. :2l _;-3;>). 

Corroborating th, ,'tatcment b)· a 'crf ing that 
lie wa · C'outracting with the eorporation, 1>laintiff 
in hi brief argue.· that ilir uit i ha ed on the 
undertaking of three d fondant., although in the 
opening of th ea c <'ounsel a, crt d that tht> 
'uit \Ya predicated upon a contract which .wa: 
si 0 ·ncd by the ~orth Lcrgc11 'l1ran it o., lne. 
(~tate of Ca e pp. 3-G). 

nder the plaintiff own tc:timony a hcre -
inbefore outlined, the plaintiff did not e. tabli.'ll 
a ca e uffieient to rai"e a jury que tion. 

3 

POINT 2. The Court properly found that the 
plaintiff dealt with the defendants as a de facto 
corporation. In order to be a de facto corpora-
tion, three things must appear; 

1st. A valid law under which such corpora-
tion might be incorporated; 

2nd. Bona fide attempt to organize under 
such a law, and 

3rd. An exercise of corporate powers. 

Plain ti ff eo1H·ede, that tlH•rr \Ya · a Yalid law 
nuder whi('h the Xorth Bergrn Tran ·it Co., ln<'. 
wa: organized, o that th<' mily que tion remain-
i11g i~ a: to wheth-'r tlw second nn<l t hinl requi-
. i!p:,; appear from the testim011~·. 

\Yl1Pn' three irnlividual: signed a certificate 
or i11torporntio11 two day h ,fore the happeniug· 
of an ac·cident for whieli the eompany wa.· 'lW<l 
for damagP:, which ,•crt i ficate was r c('ordt>d iu 
th, l'om1t" Clerk's ol'fi('e the da~· n I'! Pr the acci-
dl'11I ,llld 'iilPd in t IIC' 'pe rcU1r>· of ._'tate ,., ofliee 
four da>·~ al'tcr the accident Hll(l the>· did certain 
a,·t. in attt>mpl<'cl execution or the pow r' co11-
fene d Ji>· t lie ec•rtifi('a1(, of tile incorporation, a 
.iur;-· wa.· ju ·tifiPd i11 linding that tilt' eornpany 
\\a at the tim, of tli, acciclPnt, a c-orporation 
ii,· facln and th r<'l·or liable. 

Ta11lr·11 "· Te11ajly Tran.'JJorfafio11 ('u., 11:1 
.. \tlantic· :2-1-'.2. 

])pl'e11da11t. 'X '<·ut ,d ,1 cc1·tilientt· uf incorpora-
1 ion \\·]1il'l1 \\·ns tih•d ill t lH' BPrge11 County ( 1 ll'rk '.· 
<>tlit·l' (, 'tate ol' 1a., pp. ~D-31 ), h~· r a:on of 
whi<·h ·aid dcl'e11da11t. ,xpressed a hmm !id<' at-
I 'lll}lt to orgm1iit· nrn1Pr a Yalid lm,·. 'Phe d '-
l't>ndm1t.· adm1lly cx<'rei sed <'<>rpo rn t e pu,n·r. · hy 
sig-11i11µ: th co11in1ct in thP <'oqwrntion 1ia11w, 
wl1i<"l1 ,·011!rn<'t i.- in P\'idPll<'<' ;1s ••Jt:xliihit J>. ] .'' 
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The defendant', hav ing file<l a certificate of 
incorporation with the aunty Clerk, having 
entered into a contract and it being admitted 
that there being a val id law under which the~· 
,vere incorporated, is a de facto corporation and 
therefore the corporation and not the nwmh er 
i ndividuall~ · arc liable . 

Vannemann v. Y 011,rzg, 52 X ew ,J er.<:>:· Law 
403; 

i fnul Y. Z11lick, 4 Law ~99. 

POINT 3. The Court properly decided that 
the plaintiff was estopped from suing the de-
fendant , Maurice B. Sussman , individu ally, since 
there was no evidence establis hing any in-
dividual liabilit y on the part of the defendant, 
Maurice B. Sussman. 

Plaintiff ~1rgni11g-point 1hree of hi~ brief, argul's 
upon ihc theor: · that the rorporation wa a de 
facto on 0, nnd thcr<'f ore t hP Court errrd in (l.·-

toppin0· the plaintiff from umg· the dPl'endant. 
:if au rice B. us. man . 

. \ s argued m1dpr Point 1 and Point ol' 
our hr icl', tlw d fendantR organized a df faclo 
<·orporation, and if thi: i.· ~n, thr Court wa" 
unqur, tionahly eorrert in ruling that onl:· the 
c-orporation would he rcHpon . ihlr m1f1 110t it. 
i ndi ,yidnal inrorporn tor, . 

For the fore?oing rea::;on., the d 1 l'cndaut-n•-
:pondent, laurire B . 'u mau, eontC'nd that tlw 
jndgmc. 1 nt under reYiew ::,hould h, altirmec1. 

~\. \ ROX 
AUonwy of Defendant-Re pondent, 

.:ilanrir B. u .. man. 

JO EPH A. 
Of oun. el. 




