Cxcg
i oF i

GRAND JURY:
COMPARATIVE LAW ANALYSIS

PROPERTY OF
NEW JERSEY STATE LIBRARY

TATE ST PO BOX 520
NJ 06625-0520

185W.§
TRENTON




I. Introduction

This report is a preliminary survey of state laws
concerning: 1) modes of initiating criminal prosecutions for
offenses indictable under New Jersey law; and 2) the role of
the Grand Jury in investigating official misconduct. Although
the United States Constitution guarantees that no one be prose-
cuted by federal authorities for any "capital or otherwise
infamous crime unless on a presentment or indictment of a
Grand Jury,..."l that requirement has never been held binding
on the states.2 In lieu of indictment, due process requires
only notice and a pretrial magisterial determination of probable

3 . The states

cause if the suspect's liberty is to be restrained.
have been, and remain, free to devise their own modes of prose-
cution. New Jersey, of course, adheres rather strictly to the
ancient common law notion of a Grand Jury and its functions. 4
As Part II of this report demonstrates, however, New Jersey

is in the minority in this respect. Although no state has yet

l. U.S. Const., Amend. V, E.g., Beck v. Washington, 369 U.S. 541
(1962). The amendment's protection, of course, does not apply
to purely statutory offenses, i.e., mala prohibita, which may
be prosecuted by information, libel, or any other form of
accusatory instrument. See, e.g., Ocampo v. United States,
234 U.S. 91 (1914).

2. E.g., Hurtado v. California, 110 U.S. 516 (1884) . See Lem Woon
V. Oregon, 229 U.S. 586 (1913).
3. Gerstein v. Pugh, U.S. _, 95 8.Ct. 854 (1975). .The

determination of probable cause need not be made in an ad-
versarial context. Id. at 856 n. 25.

4., See generally R.D. Younger, The People's Panel: The Grand
Jury in the United States, 1634-1941 (1963) (probably the best
historical work on American Grand Juries). See also L.D. Clark,
The Grand Jury: The Use and Abuse of Political Power (1975)
(restricted to federal Grand Juries, excellent critique of
investigative functions).




abolished the grand jury as an institution, the majority permit
formal accusation by prosecutors' informations.

Furthermore, no other state, except perhaps
California, appears as deeply committed to the grand jury
as a watchdog'on public officials. Although many states
require grand juries to investigate public officials and
public institutions, only six provide for any grand juries
to exercise statewide jurisdication. (See Part III, infra).
None of those, as does New Jersey, require that the statewide
grand jury sit continuously. Presumably, those functions are
carried out by investigative agencies or commissions. More-
over, four states have abolished presentments or reports, while
only five states specifically allow them. At this point,

examination of positive law becomes imperative and follows.

5

II. State Constitutional Requirements: Indictments and Informations.

Twenty states, besides New Jersey, retain grand
jury indictment as the only permissible mode of initiating
-felony prosecutions. Thirteen states constitutionally require
that all indictable offense; be presented by grand jury

indictment. Ala. Const., Art. I. §6; Alaska Const., Art. I.,

§8; Ark. Const., Art. II. §8; Del. Const., Art. I. §8;

Hawaii Const., Art. I. §8; Ky. Const., Bill of Rts., §12;

Me. Const., Art. I, §7; Miss. Const., Art. III, §27; N.Y.

5. Excluding New Jersey.



Const., Art. I, §6; N.C. Const., Art. XXII; Ohio Const.,

Art. I, §16; S.C. Const., Art. I, §XI; W. Va. Const., Amend. V.

Six other states, whose constitutions are silent concerning
permissible methods of prosecution, by statute have retained
grand jury indictments for all offenses. Ga. Const., Art. 2405;

Ga. Code. Ann. §27-504; Mass. Const., Pt. I, Art. XII; Mass.

Code, tit. 276, §4; N.H. Const., Pt. I, Art. 5; N.H. Rev. Stat.

§601:1; Tex. Const. Art. I, §10; Tex. Code Crim. Pro., Art.I, §10;

Tenn. Const., Art. I, §9; Tenn. Code Ann., §17-19-1; Va. Const.,

Art. I, §8; Va. Code Ann. §19.1-162. Illinois' constitution
explicitly permits the legislature to alter or regulate grand
juries, but the legislature has specifically declined. 1Ill.

Const., Art. I, §7; Ill. Rev. Stat., tit. 38, §111-3.

In four states, grand jury indictments, either
legislatively or constitutionally, have been retained only for

capital offenses. Conn. Const., Art. I, §8; Con. Gen. Stat.

Ann., §54-46; Fla. Const., Art. I, §15 (a); Fla. Code Crim.

Pro., §3.140 (a); Minn. Const., Art. I, §6; Minn. R. Crim.

Pro., §17.01; R.I. Const., Art. I, §7.
Twenty-five states permit prosecution by information
in all cases. Ten states constitutionally permit all offenses

to be prosecuted by information or by indictment. Ariz. Const.

Art. II, §30; Calif. Const., Art. I, §14; Idaho Const., Art.

I, §8; La. Const., Art. I, §9; Mont. Const., Art. III, §8;

Nev. Const., Art. I, §8; N.M. Const., Art, II, §1l4;

Okla. Const., Art. II, §17; Utah Const., Art. I, §13.

Seven state legislatures, pursuant to constitutional



permission, have established prosecution upon information.

Colo. Const., Art. II, §8 effected in Colo. Rev. Stat. Ann.,

§16-5-201(a), (b); Iowa Const., Art. I, §11 as amended by

Amendment No. 3, effected in Iowa Code, §769.l1l; Neb.Const.,

Art. I, §8, effected in N.D.R. Crim. Pro., 7(a); Wash.

Const., Art. I, §25 effected in Wash. Code, §10.37.026;

Wyo. Const., Art. I, §9 effected in Wyo. R. Crim. Pro. 9.

Additionally, eight other states, whose constitutions
are silent as to the mode in which prosecutions may be commenced,

judicially or legislatively permit informations. Ind. Const.,

Art. I, §13, supplemented by Ind. Code, §§9-903(d), 9-904;

Kan. Const., Art. I, §10, supplemented by Kan. Stat. Ann.,

§22-3201; Md. Const., Art. 21, construed in Heath v. State,

85 é.Zd 43 (Sup.Ct.Md. 1951); Mich. Const., Art. I, §20,

supplemented by Mich. Code Ann., §§28-941, 28.942; Ore.

Const., Art. I, §l11, supplemented by Ore. Rev. Stat. Ann.,

§131.010; S.D. Const., Art. VI, §7, supplemented by S.D. Comp.

L., §23-2-5; Vt. Const., ch. 1, Art. 10, supplemented by

vt. R. Crim. Pro., 7; Wisc. Const., Art. I, §7, supplemented

by Wisc. Stat. Ann., §955.17. Finally, Pennsylvania, in

a 1973 constitutional amendment ,has delegated to her Common
Pleas Courts the task of deciding whether or not prosecutions
in each county are to be by indictment or information.

Pa. Const., Art. I, §10.

In sum, of the 49 states studied, 29 permit non-
capital felonies to be prosecuted by information. Twenty-
four permit all offenses to be prosecuted by information.

If New Jersey is included, of 50 states, only 21 require

indictments for all offenses.
il



ITI. Prosecution by Information: Providing a Substitute for
the Grand Jury.

Theoretically, the grand jury's basic and most important
function is to protect the citizentry from unfounded or malicious
prosecutions. This function is corollary to the grand jury's
power to either return an indictment or to reject a prosecution.
However, commentators have frequently questioned whether the
grand jury fulfills this ancient role or whether it is merely a
prosecutorial "rubber stamp."6 Nonetheless, the mere presence
of a grand jury within the system of criminal procedure
establishes a safeguard that otherwise might not be present.
That is, the existence of a grand jury provides one additional
procedural step that a prosecutor would otherwise need not
take. Yet, the presence of the step, and not of the grand jury
as an institution, may suffice to safeguard the rights of
the accused and the integrity of the system.

However, just as there is no federal right to an
indictment, there is no federal right to any preliminary review

of a prosecutor's decision to prosecute. Gerstein v. Pugh, supra.

6
E.g., sources cited in note 4, supra. Antell, The Modern
Grand Jury: Benighted Supergovernment," 51 A.B.A.J. 153
(1965) ; Bouding "The Federal Grand Jury," 61 Geo.L.J. 1
(1972); Moley, "The Initiation of Criminal Prosecutions
by Indictment or Information," 29 Mich. L. Rev. 403
(1931) (one of the classic articles); Morse, "A Survey
of the Grand Jury System," 10 Ore. L. Rev. (Pt.l) 107,
(Pt.2) 217, (Pt.3) 295 (1931) (another classic); Shannon,
"The Grand Jury: True Tribunal of the People or Administrative
Agent of the Prosecutor?" 2 N.M.L. Rev. 141 (1972); Tigar
& Levy, "The Grand Jury as the New Inquisition," 24 Mich.
S.B.J. 693 (1971). Contra, e.g., Brown, "Ten Reasons Why
the Grand Jury in New York Should Be Strengthened and
Retained," 22 Record 471 (1967); Dession, "From Indictment
to Information--Implications of the Shift," 42 Yale L.J.
163 (1932); Gaines, "Complaints, Informations and Grand
Jury Indictments," 41 Chic. B. Rec. 456 (1960). See also
Carp, "The Harris County Grand Jury--A Case Study," 12
Hous. L. Rev. 96 (1974) (social science analysis of
grand jurors' self-perceptions).

Lt



95 S8.Ct. at 865. All the federal constitution demands is that a deter-
mination of probable cause be made if a person's liberty is restrained

prior to trial. Id. Unfortunately,it is not clear from Gerstein,supra,

7
whether detention alone or any pretrial release involves such restraint.

Regardless, virtually every state, including New Jersey, does
provide for some type of preliminary examination at which
probable cause is determined. Obviously, the potential role
of such hearings is greater in systems where no grand jury will
determine probable cause.

In fact, the probable cause hearing may well be an
ancillary benefit of systems which no longer require indictments.
First, as a matter of convenience, and indeed logistics,
for law enforcement personnel, the abolition of grand jury
indictment would mean one less testimonial appearance. Second,
for defense counsel, the hearing may provide an opportunity
not only for discovery, but also for actual cross-examination
of prosecution witnesses. Third, and perhaps most important,
the probable cause hearing substitutes the deliberations of a
neutral magistrate for those of a body as vulnerable to the passions
of the times as the general community.8 It must be remembered, though,
that due process does not require that the probable cause hearing
have any binding effect on a prosecutor's decision tolprosecute.
Gerstein, supra. However, it would seem fairer that a system
that substitutes the probable cause hearing for the grand jury
indictment should give the former the same effect as the

latter. In either case, if prosecution by information is to permitted

7. But cf. Hensley v, Municipal Court, 411 U.S. 345 (1973).

8. See, e.g., Clark, note 4, supra.
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in New Jersey, then the currently existing probable cause hearing will need
to assume a more important role. Likewise, more definite rules will

need be established concerning the conduct and effect of such
hearings. There are several sets of rules which might

provide a model for New Jersey hearings, and the remainder

of this section is devoted to a discussion of the more

complete procedural systems.

A. California: An Adversarial Model.

California permits prosecution of all felonies
to commence either by indictment or by information. Const.

Art. I, §14; Penal Code §682. No information may be filed

unless a magistréte has determined probable cause at a
preliminary examination and has "held the defendant to
answer" in a court of competent jurisdiction. At the outsef)
it should be noted tha£ the preliminary examination may

be waived. E.g., People v. Conner, 40 Cal. Rptr. 603

(Ct.App. 1964). Penal Code §872. Thus, the filing of the

information completes the pre-arraignment process. Obviously,
though, the process.is initiated by arrest, and it is arrest
that provides the initial focus for the California system.

A police officer, immediately after arresting a
person, either with or without warrant, must prepare”anwfitten

complaint. Penal Code §§848, 872. That person muét then

be taken before a magistrate "without unnecessary delay.“

Penal Code §849(a). At this "initial appearance," the




magistrate must inform defendant of the entire panoply
of rights he is accorded, appoint counsel if defendant is

indigent, and fix bail if the offense is bailable. Penal

Code §§850 to 858.
At this hearing, if counsel appears and if the
offense is a non-capital felony, the court must read the

complaint ,and may accept a guilty plea. Penal Code §859a.

If defendant pleads not guilty, counsel for both parties
are to be given a "reasonable time," at least two days,

to prepare for the actual preliminary examination. Penal

Code §859b. Subpoenas are to be issued at the request of
both parties. Id. Capital offenses may not be pleaded

to without counsel. Penal Code §859c. If any defendant has

appeared without counsel, the court must allow him two to
five days to either retain counsel or to have counsel

appointed. Penal Code §860.

No specific time is set for continuation of the
proceedings, but it would appear that if defendant required
five days to procure counsel, and counsel were ready within
the alloted two days, the preliminary hearing would be held
one week from the date of the initial appearance.. It should
be noted that the weakness in this regard is that although
California grants counsel a minimum of two days for preparation,
no maximum time limit other than a "reasonable" one is set.

Returning to the procedure itself, once a date is
set for the examination, the examination "must be completed

in one session, unless the magistrate, for good cause shown



by affidavit, postpones it." Penal Code §861l. The examination

may not be postponed for more than two days at a time nor
more than six days in all unless defendant so moves or
consents. Id. Defendant has the right to be present and to
have the State's witnesses cross—-examined in his presence.

Penal Code §865. At the end of the State's case, the defendant's

witnesses must be allowed to testify. Penal Code §866. 1If,

after consultation with counsel, defendant decides to testify,

he may. Penal Code §866.5.

The magistrate then must decide whether "sufficient
cause" has been shown to hold defendant to answer in a court

of competent jurisdiction. See Rogers v. Superior Court

of Alameda County, 291 P. 2d 929 (Sup.Ct.Calif. 1956)

("sufficient cause" equivalent to "probable cause"). If
no sufficient cause appears, then the court must discharge

defendant from custody. Penal Code §871. Otherwise, he must

endorse the complaint and order that defendant be held

to answer. Penal Code §872. The prosecutor then has 15

days in which to file an information. Penal Code §739.

These provisions provide the great advantage of an automatic

nolle prosequi but at the same time fail to explicitly

determine the circumstances under which the complaint may be
reprocessed, if at all. The case law appears to be silent.
However, the California system is generally set forth in

explicit detail, and provides the model for a number of



9
other state systems of pre-arraignment procedure. of

course, the system is adversarial and does substitute the
probable cause hearing for the grand jury indictment.
B. The Federal Rules of Criminal
Procedure: Another Adversarial Model.

As noted, federal felonies may not be prosecuted
except upon indictment. However, the Federal Rules of
Criminal Procedure provide for preliminary examinations,
albeit in less detail than California's Penal Code.

Actually, the federal rules resemble the California provisions,
but establish some tighter time deadlines. As in California,
a federal suspect must be taken before a magistrate without

unnecessary delay. F.R. Crim. P, 5(a). Again, he is

to be advised of his rights, and provision is made for

obtaining counsel. F.R. Crim. P. 5(b). However, the

preliminary examination must be held within 10 days of the
initial appearance if the defendant is in custody and 20

days if he is not. F.R. Crim.P. 5(c). These time limits

may be relaxed only if good cause is shown and if the defendant
consents to the relaxation. Id.

At the preliminary examination, defendant may
cross—-examine the witnesses and may introduce evidence.

F.R. Crim. P, S5l (a). HoWever, either party may introduce

hearsay, if the magistrate finds that the hearsay is

95 Compare, e.g., Idaho Code §§19-501 et seg. and §§19-504
et seg.; Iowa Code Ann. §§754.1 to 769.17; Kan. Stat. Ann.
§§ 22-2301 to 2303, 2901 to 2905. Me. R. Crim. Pro. 3,4,5;
N.C. Gen. Stat. §§15A-601 et seq.; N.M. Rev. Stat. §§41-6-4
et seqg.; Utah Code §77-15-1 et seq; Wash. R. Crim. Pro. 2;
Wisc. Stat. Ann. §954.01 to 955.18.

_lo...



credible and that a proper foundation will be laid at trial.
Id. Then the magistrate must determine probable cause and
either discharge the defendant or hold him to answer. F.R.
Crim,. P« S5.1(c).

Clearly, the Federal Rules provide most of the
same procedural forms as do the California rules, but in
capsule form. Also, the federal‘rules are more certain
as to time requirements. A few states have adopted provisions
similar to the federal procedures, perhaps because of the
rules' great flexibility.10 It must be remembered, however,
that the federal rules are designed for a system in which
most high-grade crimes are prosecuted on indictment and not
information.

C. The Model Code of Pre-Arraignment
Procedure (Tentative Draft No. 5,
1972): A Final Adversarial
Alternative.

The American Law Institute is in the process of
preparing a Model Code of Pre-arraignment Procedure. As the
subsection heading indicates, it is still in the preliminary
stages. Nonetheless, the Code is sufficiently complete to
provide an alternative model for the purposes of this report.
The Code resembles both the California and federal provisions,

but is more explicit and certain than either. For purposes

of description and clarity, it is presumed that the Code,

10. Compare, e.g., Ariz. R. Crim, Pro. R. 5.1 to 5.6; Cola.
R. Crim. Pro. 7; Ind. R. Crim. Pro. 9-701 to 9-704;
Mich. Rev. Stat. §§28.855 to 28.931; Minn. R. Crim. P.
5.0l to 5.03; Nev. Rev. Stat. §§171-186 to 171.196;
Ore. Rev. Stat. §135.070 et seq.; Wyo. R. Crim. P. 7.
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