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STATE OF' NEW JERSEY 
Department of Law and Public Safety 

DIVISION.OF ALCOHOLIC BEVERAGE CONTROL· 
1100 Raymond Blvde Newark 2, N. J. 

August 20, 1963 

1. APPELLATE DECISIONS -- WEST END CLUB OF NEWARK, N •· .J. ING.· 
v. NE\\1'ARK. 

·Cases Nos. 1 & 2 ) 
WEST END CLUB OF NEWARK, N.J. INC., 

) 
Appellant, 

) ON APPEAL 
v. CONCLUSIONS 

) AND ORDER 
MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY OF ) 
NEWARK, 

) 
Respondent a 

Stanley Blasi, Esq., Attorney for Appellant. 
Norman N. Schiff, ·Esq., by Paul E. Parlcer, Esq., Attorney for 
· Respondent. · 

BY THE ACTING DIRECTOR: 

The Hearer has filed the following Report herein·: 

"These appeals involve the same issues and may be 
decided together. · 

"In Case No. 1 appellant appeals from the respondent's 
action in refusing to endorse its license and complete the 
transfer already ar:·proved by the respondent, thus in effect 
denying a place-to-place transfer of appellant's club license 
from premises· 361 - 14th Avenue to 679 South Orange Avenue, New~rk. 

"In Case No. 2 appellant appeals from the respondent's 
action whereby it revoked appellantWs club license issued for 
the 1962-63 licensing year after finding it g~ilty of the charges 
as set forth in the notice of appeale · · 

' . 

"An application to the Director of this Division to 
stay the effect of respondentts order .of revocation and denial 
pending determination of this appeal was denied by order dated 
Apr11 24, 1963. 

"In its petition of appeal in Case No. 1 the appellant 
sets forth that it is the holder of a club license for pre:nises 
at 361 - 14th Avenue, Newark; that on or about January 5, 1963, 
it applied for a.transfer of its license to premises at 679 
South Orange Avenue, Newark& This matter was set down for a · 
he:iring before the respondent on February 6, 1963, at which time 
the hearing was adjourned to February 13. It was thereaf,ter 
adjourned several additional times for -the reason .that one James 
Del Grosso was ·murdered· in the ·early morning of January 31, 1963, · 
on the premises to which the appellant requested permission to 

·transfere Those premises were then licensed to the Essex 
County Hunting & Fishing club$ . 

"On February 27, 1963, the respondent approved the 
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transfer 1wi th ·~he distinct knowledge that when a.rid. if any­
thing detrimentn.1 to either license·is shown- in the :reports 
submitted to this authority (respondent), that·:. proper· and. . . 
necessary steps will be taken which may result in the suspension 
of either or both.licenses.• - ' 

fl Al though the license ·certificate wa·s delivered by 
appellant.for endorsement of the transfer by ~esportdent~ it ~as.­
never actually endorsed or returned to the appellant._ 

"On March 12, 1963, the appellant was. served ·with 
charges which formed its basis for Case No. 2. These charges 

·relate t6 alleged violations which occurred on January 31, . 
1963. The ch~rges were introduced with the following statement:· 

. •application to transfer to 679 Sq. Orange 
Avenue stayed, pending the endorsement of the 
license certificate by the.local issuing authority. 
Transfer was approved and adopted· on February 27, 
1963.' 

ttThe petition alleges that the action of the : 
respondent ·was unlawful and an unreasonable exercise of :ffs 
discretionary powers for the following reasons: · 

1. Respondent had already approved the 
transfer. 1 

2. Such endorsement of the license was not 
legally required to effect such transfer. 

3. Respondent was l~gally impotent to alter 
its decision on an approval once such decision has 
been rendered. 

4. Such change of respondent's act can be made 
only by the Director of.this Division upon appeal. 

5. The action of ·respond~nt in ·refusing to 
endorse the license and effect the transfer was 
the result of passion and prejudice and ~of 
hysterical reaction to events not remotely 
connected or related to the subject matter 
involved herein.' 

"The appellant therefore prays that the respondent 
be directed to endorse and deliver to appellant said license 
and grant approval of such transfer. 

"The respondent admits the factual a·11ega tions as. · 
set forth in the said petition but denies that its actions were 
unlawful or arbitrary and states that.its decisions were based 
upon the testimony before it and that the denial of the 
transfer was supported by the facts adduced at the hearing. 

"In its petition in Case No .. 2 the appellant sets 
forth that on March 12, 1963, it was served with charges by 
the respondent as follows: 

'l. In that you did on January 31, 1963, 
exercise the right and privilege of your license 

I 
l\ 



BULLETIN 1524 PAGE 3. 

"Other than at your own licensed location, to wit: 
679 So. Orange Avenue; irt violation of 
-R. 8 • .33: l'-26 .. 

- '2 ~ In that you failed to notify the issuing 
authority (Board of Alcoholic_Beverage Control of 
the City of Newark, New Jersey) of any rind all 
material. changes which would reflect on your present 
application on file with the said issuing authority, 
with reference to the surrendering and closing of 
your licensed premises at 361 - 14th Avenue; in· 
violation of R.S._·JJ:l-34sob•' 

"Following the hearing on these charges. the 
respondent found appellant guilty on April_lO, 1963, and ordered 
the revocation of its license effective forthwith. Appellant 
states that the action of the respondent was erroneous for the 
following reaions: 

1. The verdict was contrary to the clea~ weight 
of the evidence. 

2. It was -unlawful an.d unreasonable. 

3. It was the result of 'passion prejudi-ce, and 
hysteria produced by newspaper accounts, statements of 
Enforcement Officers_ both Municipal and Cotmty, a · 
complete disregard for justice and an unwillingness 
to ~eigh merit against expediency.' 

4. The testimony of respondent's witnesses was.-a 
complete refutation of the charges. 

"Respondent in its· answer denies the essential 
allegations hereinabove set forth and asserts that its deciston 
was based upon the factual testimony before it upon which it 
concluded in its sound discretion that tevocation was warranted. 

_ "Attorneys for both parties agreed to submit both 
appeals upon the transcripts taken before respondent. This 
proqedure is-authorized by Rule 8 of State Regulation No. 15. 

"A brief history of the evidence which forms the 
background for these actions, together with a chronology of such 
events,· is reflective of the following: The appellant is a 
social club with a membership of approximately 175 members, and 
has been in operation for many years in the City of Newark .. 
During the past year it ms h-'rl some difficulty in finding suitable 
quarters and rented temporary quarters at various addresses 
within the City. Its last address from which it operated under 
its present club liquor license was 361 - 14th Avenue, New_ark. 

"According to the transcript, during the month of 
January 1963 its treasurer, one Michael Cereste, initiated 
n~gotiations with officers of the Essex-County Hunting &. 
Fishing -club seeking to effect a transfer of the appellant's 
operations to a building then rerited and operated by_ t(.l.e said 
Essex County Hunting and Fishing club. 

_ - "The Es:sex County Hunt.ing and Fishing club -was then 
operating· under a club license at 679 South Orange Avenue in 
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. premise·s· which consisted of a one-story building with four · , 
rooms-with two entrances. The first floor contained a -bar .•. ,. 
O:he of the three ·'additional rooms was a kitchen wbich. permitted 

-them to serve food as well as ·drinks. · · 

. · . "The negotiations resulted in the f.iling of ail 
applica ti·on by . the appellant with the respondent· in JanUar.y 
1963 for a place-to~place transfer of its license frorn~ts- ~ 
present· location to the premis.es. then in control and op·erati.On ·. 
of the Essex County Hnnting and Fishing:::club. The hearing · 

··before respondent on this:.·:.?-pplication was s.et for Fehr'uary 
6, 1963. . . : . ·. 

"During the month of January there were .:further· 
irifor~al discussions between the representatives· qr ~h~ E$se~ 
County Hunting and Fishing club and the appellant with re.spect 
to .t.he 'take-over':. ;_date. 

. . · . ''According to the testimony of Anthony ./Abcardi · 
(managar of the Essex County Hunting and Fishing citib)-, . . . 
the rent for these premises for the months of January and·: 
'Febrtlary was paid by that. club. Accardi also stated t~l he.,_· 
on behalf of· the c:lub, paid for all the liquor ptir .. chased. during · 
the month; the last bill was paid oh Febri.lary 27 or ·February · · 
28, 1963·· ' . 

''The· transcript fttrther reflects the "d¢stre of.:the· 
ap~~llant.tb move from its preseht location 6h 14th A~enue 
·because it wanted .to av·otd paying rent at those prem:i·se_s for 
the ·month of February. · · · · 

· · · · ''Patsy Minic hello (president of the appellat1t ·club 
for the. past fifteen years, and a member since 1930) ·te~tifled 
that James Del Grosso_, a member of his club, -undertook· to 
make some arrangements with Accardi for the 'take-ove:r.' It . 

. was agreed. that the 1 take-over' would commence upori th~ approv~)- ·. 
of the applicant's ap_plica tion . by the respondent. _ In .. the .m.eanttme 
the appellant continued to ·operate during the month ·of Janua·ry . 
at its premises on I4th Avenue. .. 

_ . "Dominick Del Grosso served for a .long per·iod of 
time as ·the treasurer or· the appellant an_d paid all ·'.~he bills. 
However, .he. was succeeded :1.n ·necember 1962 or Jani.lary 1963 by 
Michael Cereste as treasurer, and Cereste to"ok. the .·resp.ohs"ibili-ty 
for paying such bills. · 

. 1 

''There was considerable concern on the p·a.!-t ·of the· 
officers of the appellant with respect to the storage of furniture·' 
at the end of January. It was finally arranged with Accardi 
.that James Del Grosso would be permitted to move some o{ the 
books and financial records of the appellant to :this buildtng at 
the end of Janua~y. · · 

. "Nicholas Cucc.ozo (a member of the appellant club) 
testified· that James Del Grosso, the cus_todia_n of the appellant 
club, · requested that he move' t_he furniture and recot'd.s Tro"m the . 
app~llant' s p~emises oh 14th Avenue on or before Fe'bruary l; 
otherwise the'app~llant would be liable for another month's-

- rent at those premises. Accordingly, with the appro~al of Accardi, 
Cuccozo moved.some books· and records of appell~nt to the .. 
pre.mises at 679 So. Orange Avenue during the last week in January, · 
and on Februa.ry· 1 hA moved appellant 1 s furniture to the garag·e· of . 
a private re.sidence in East Orange. He further states -that : 

.... 
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: · .·. thereafter some of the furniture was moved to the South Orange 
·'·'" . :Aven'll:e ·premises during the month of February and, in fact, 

some of appellant's furniture is still in the garage in 
East Or~nge. He firmly asserted that at no time.did-he-ever 
del;ive.r. a_ny ·liquor from the 14th Avenue address to South . 
Oran_g-e · A venue. '·· 

· "Carmine Battaglia (the landlord o.f the South . " 
Orange Avenue premises) corroborated the fact that the rent 
for the months of January and February was t~ecei"1ed by him fo·r ,. · 

. t.hese· premises from Accardi, the manager of and on bepqlf of 
·the Essex· County Hunting and Fishing· club,. arid that. the .rent 
:fe>r M~rch was paid by Michael Ceres te. on behalf ~f the 
a.ppe·i-1an t .. 

. "Accardi testified that he extended ·a privilege to . 
James Del·Grpsso to look a.round and acquaint himself with the 
facilities of the bar and the.premises. He-.firmly. insisted that 
Del Grosso was merely learning the layout of the place and did 
not ac~ in. the c~pacity of a.manager or custodian. In fact, 
around January 27 or 28 Accardi gave him a key but insisted that. 
Del Grosso did not have.the right to enter the club or collect 
any receipts. Furthermore, Accardi stated that he was the sole 
person who collected receipts. 

11Accardi further stated that, until the transfer 
was actually completed, no member of the appellant club was 
authorized to enter the-premises without permission. The 
privilege given to certain members of the appellant :to come 
into the place and •acclimatize themselves' which was given one 
week prior to January 31, 1963, did·not carry· with it the right 
to drink on the premises. 

"Accardi ·-vigorously rejected the suggestion that 
Del Grosso was permitted to open the club after hours.or to 
serve a+coholic beverages to anybody at that time. 

"Nevertheless, on January 31,_ 1963, Del Gro~so was 
in the premises after. ~ a .m. and was engaged in the kitchen either 
drinking or cooking ··or both. Several members of the appellant 
club, rincluding Votto and Culmone, were in the club on that 
morning. · · · 

"James Del G:rosso was brutally· murdered. as a result 
of stab wounds some time between .3:00 and 7:00 a.in. of that day. 
Newark Detective William J. 1,eona1·dis, testifying on behalf of 
the respondent, stated.that his investigation disclosed that 
Del Grosso was murdered oh the premises, and the bloodstains on 
the floor and wall of the rear room, together with broken bottles, 
manifested that a brawl had taken place. His investigation 

'.further revealed that one Michael Pisauro and Miss ·Patric:l,a· 
Fiore had been on the premises at about that time. It shoUld 
be mentioned in pa~sing tlmt Pisauro and M~ss Fiore refused to 
testify in these proceedings on the grotmd _that ·such testimony 
might tend to in~riminate them~ · · 

"Mr. Bla.s·i, attorney for the appellant, stated that 
. before Fe:bruary 6 he personally informed Robert Brown, the 
._secretary of the re.spohdent, of appellant's intentions to move 
into the· premises: bn·.South O~ange Avenue and, therefore~ he 
advocates that he has come within the purview of the statute · 

. ·,·which requires tha.t notice must be given of ariy material change 
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in· fact in the license application within ten· days ·.after i~s 
occurrenc::e. 

"He 'further asserts that thereafter he appeared. 
before the respondent on February 6, the scheduled hearing_ date, 
prepared to·make a full presentation; that the· hearing was 
postponed by respondent in order to enable the municipality 
and county authorities to make a complete investigation of 'the­
murder committed on the subject premises. 

"There· was also intvoduced into evidence., through 
the testimony of witnesses, bills of the Public Service Electric 
and Gas Co. and the New Jersey Bell Telephone.Company establishing 
the fact that transfers of those services were made on behalf 
of the appellant after January 31,. the date alleged. in the· 
charges; that during .the month of January the electric pills 
and, .telephone bills were in the name of and paid. by the Essex 
County Hunting and Fishing club. · · 

"After three adjournments the respondent finally 
~onside.red the application for a transfer of appellant's 
license ·from 361 - 14th Avenue to 679 South Orange Avenue, 

·Newark, and approved the transfer ~with the distinct knowledge 
that-w_hen and if anything detrimental to either license :i.s shown· 
in the reports submitted to this authority, that proper and 
necessar~ steps will be taken which may result in the suspension 
of either or _both licenses .. ' This license was delivered to the 
secretary of the respondent for endorsement but was never· actually 
endorsed or returned to the appellant. Thereafter, on March 
12, 1963, appellant was served with the charges which are made the 
basis of the appeal-in C~se No. 2. 

"After considering and analyzing the testimony of the 
transcripts and ~he exhibits herein, I make the foliowing 
findings of fact as they refer to the s.pecific charges in both 
Cases Nos. 1 and 2~ 

111. That the evidence contained- in the transcripts 
preponderantly shows that negotiations were undertaken by the 
appellant and the Essex County Hunting a11-d Fishing c_lub for the 
'take-over'· of those premises by the appe_llant upon· the approval 
of an application for ~ransfer with the respondent; ... - · 

"2. That the appellant did, during the month of 
January, file such application with the .respondent and ·a hearing-·" 
thereon was set for February 6. This application contained-the · 
correct information as required therein; ' . . . 

. "3. That the control of -these premises was :in· the · '. _. .. , ... 
· Essex· County Hunting and Fishing club, and Accardi exercised .. such .... 

full control· and operation. During the month of January, and· 
more specifically on January 31; 1963' the rent .. and gas and . 
,electrictbills were paid by the Essex County Hunting and., Fishing,_., ... 
cl up, ·au.ring the month of January, as well as the _liquor-· bi_lls; · 

, "4· Accardi gave to James Del Grosso and cer.tairt · ,· 
other members of the appell_an.t club permission to enter the. 
premises while he was there, but did not give them the full 
rights and privileges of their own membership, nor did he ever' 
r~linquish control thereof; 

"5. On January 29 Accardi gave Del Grosso a key 
to the premises in order that he could bring in some books and 
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records of the appellant club ·auring the day because.Accardi 
was not there dD:ring the morning., His explanation was that 
'I figured if it's in the morning he might as well have a key 
and I .had to give it to him because in five days they were 
going to take the place over;' 

"6. By so doing, Accardi made Del Grosso his 
invitee, and the Essex County Hunting and Fishing club bore 
·the responsibility for the violations committed on January 31 
which resulted in disciplinary proceedings against the said 
Essex County Hunting and Fishing club; 

. . "7. The furniture of the appellant was not moved 
to the premises on ·the date alleged in the charges,. and I atrt 
satisfied that ·the appellant did not exercise on January 31, 
1963, the rights and privileges of its license at 679 South 
Orange Avenue, in violation of R.S. 33:1-26. · 

"In this connection it should be noted that the 
respondent admits that part of the allegations in paragraph 4 
of the petition of appeal in Case No. 1, wherein it is stated 
that said premises (679~ South Orange Avenue} ~.were then in 

·control of another Club operating under.another license.' 

"'Control' is defined as 'directing or restiaining 
dqmination •.•• Syn. - Regulation, direction, management.' 
Webster's New International Dictionary, Second Edition, 

. Una bridged. 

.. "Since the Essex County Hunting and Fishing club· 

, I ·~ . 

·. ; . \·. ~· 

· . wa·s in Gontrol of these premises and exercised its privileges 
.·tinder .its. own license, it cannot be logically argued t~ t the . · · · 

· ap·pellant was al.so opera ting on those .premises under "its own 
·. ··license. · In any event, that has been specifically refuted; .and .. ": ..... . 
... there .. is no·"affirmative evidence on the part of any witnesse.~ ·to:: ... :.·: 

·<·;.establish tha~ .fact; · · .,, 

·. .. " "8. ·I· also find that the r~sponden"t .was ·notified .. · '.1 

• ,. · 

···withirt:·the· ~tatutory·period that the appellant intended ·to~' . 
.. ·surrender possession of and ciose. its licensed premises·· at J61 -.".14t4. 
·Avenue and, therefore, was· not in violat.ion of R •. S .... J3.:1~34 •. · . : : 

'. "' ' ~ ·. . .. , ', . . ~· ' '~ .. · . . . ' 

. ·''The· fact of the matter is that the responde.~t did\ . 
. approve :the transfer ·of the license of· the appellant on: · · · · 
February 27. The only. thing that remained. to be done· in ·order ·, · · · 

.. to: validly complete this transfer was. the making. of the 
en~orcement· by the ·secretary of respondent. : ·. , .. 

ttThus, re.spondent ·became svbjec t to. the ·esta, blished 
rule that; when an issuing authority reaches a final determination· 

.. on an application for a. license or transfer thereof, ·it then has ; · 
· ,-,· no jurisdiction to reconsider its .. · action at a subsequent meeting." 

·Cf. Essex County: Hetail Liaucg·~_§_tor~~__k..§~oq_;batjon v. ··Newark et al~, ., 
Bul1etin'l457, Item Jj Re He:qdr:J.ckson, Bulletin 47, Item 10; .. 
Pla_ger_y..!._l}JJan~J..Q_.Ci tx. et al.,. Bulletin 80, Item 11. · · ... 

. nrt must be understood that these hearings took 
placie in the aftermath of a tragic incident in the fqrm of a sense- · 
less murder at. the subject premises. The respondent in the 
actions thereafter entered charges not only against the 

· appellant but against the Essex Cormty Hm1ting and Fishing club, 
as a res~lt of which it revoked the license of that said club. · 
The Essex County Hunting and Fishing club appealed that 
decision to thi~ Divi~ion. Qn that appeal I have rec9mmended 
a r.eversal of turee oi tJ:J.e six charges against the said 
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Essex County. Hunting and Fishing club, with the resultant. 
modification of .penalty from revocation to suspension of that 
license for a period of forty days. 

"I am persuaded that the situation has been 
a~biently approached and the respondent reached an effortless:· 
conclusion both with respect to the charges which it instituted. 
against the appellant and its decision to re~erse its earli~r · 
approvil of atransfer of appellant•s club license. 

"Again, it is my conclusion that, with~n the 
totality of circumstances surrounding the tragic incident of 
January 31 and the local and county investigations which 
followed, the respondent had a mistaken sense of unfinished 
business when it voted to revoke the appellant's license 
and to rev~rse its earlier decision with respect to.the 
application for transfer. 

YTThe Director's function on appeals is not to 
substitute his personal opinion for that of the issuing 
authority but merely to determine whether reasonable.cause 
exists.for its opinion and, if so, to affirm irrespective of 
his personal views. Cf. Zicherman v~ Driscoll; 133 N.J.L. 
586 .(Sup. Ct. 1946); Neiden Bar and Grill 5 Inc •. , et al. v. 
Newark et als., 40 N.J~ Super~ 24. . · 

. . 

-"However, where it appears that such discretion 
has been abused· or exercised in an arbitrary manner or is· .. 
based u.pon reasons which·are illusory or. arbitrary or where a 
transfer of a license has been refused to a properly qualified 
person without any reason which is valid and sufficient. ·in. law,. 
such action will ·require reversal. Cf. Malike.!L_.Y..!. Nefilune Ci,ll, 
Bulletin 915, Item 2. · 

rtThe comparative degree of proof by-which a case 
· . must be established is the same in an administrative proceedipg' 

·as in· a· judicial proceeding, i ... e., by a preponderance of the 
evidence. 42 Am.Jur~, Public Administrative.Law, sec. 132 p. · 

· 467, and cases cited therein. The charges must be established 
by affirmatively satisfactory evidence. A guilty finding may_ .. r 

·riot be based upon m~re. suspicion, no matter how reasonably· . . . 
ir:iferable- such suspicions may be. Re Doyle, Bulletin 46?,. Item_~-?.·'.·. 

nr cannot say that the evidence produced by respondent: 
in Case. No. 2 is of such probative force tbat it· has engender1?d· 

.that feeling of reasonable probability in these circumstances. ·.-. : .. 
Loew v • Bq.I:Q.Ygh of Uniqn Beach, 56 N .J. Super. 93. Cf. Davidson v •· 

·Fornicola, 38 N.J. Super .. 365, 371 (1955).. · · ... :: ._··. 

"Finally, it should be observed· that, where the <,'_ ': -~ ... :",. 
a.dministrative tribunal function partakes of the judicial, its· .: · 
exercise is sty;ted quasi-judicial by its exercise o_f judicial · 
power, nevertheless conditicned upon the observance of the. 

·traditional safeguards against arbitrary action - what Chief 
Justice Hughes of the United States Supreme Court has·termed 
the rudimentary safeguards of f'a.ir play. Cf. Morgan v. United 
States, .298 U.S. 468, 80 L. edo 1288. 

"I do not believe that the respondent has produc.ed'· 
. P{'OOf in this. appeal by the preponderance or greater W$ight O,f .. 
··the evidence. Thus its verdict of gD:il ty and its action in 



.BULLETIN 1524 PAGE 9. 

··.,,. 

refusing to effect the license transfer are not supported by 
a fair preponderance of .the credible evidence. 

"In view of a.11 the circumstances in this case, I 
therefore recommend the following: 

Case No. 1 - that the action of the respondent . 
in effect denying the transfer after its grant be reversed and 
that r~spondent be. ordered and directed to endorse. the trahsfer 
upon the license certificate. · 

Case No. 2 .... that· an order be entered reversing 
· action of the respondent. '' . 

No exceptions to·the·Hearer's Report w~~e filed with 
me within th.e time limited by Rµle 14 of State Regulation No. 15 .. 
General exceptions, filed out of time, were nevertheless 
considered. · 

· After carefully considering the trans.c.ript, including 
·the oral arguments· of counsel contained therein,. and the 
exhibits, I concur in the finding-a and conclusions of the 
Hearer and adopt· them q.s tny qonclusions herein .. 

Accordingly, it. is, on this :26th day· of June ·1963, 

ORDERED in Case No. 1 that the respondent be and 
it. is hereby directed ,to endorse the transfer upon the lic~nse 
certificate and-forthwith effect a transfer of said·ltcense 
as hereinabove indicated; and it is further 

ORDERED in Case No" 2 that the action of the respondent 
in _finding the appellant guilty of charges a.s se·t ·forth therein 

· and revoking the, lj.cense be and the same is hereby reversed. 

EMERSON A. TSCHUPP 
ACTING DIRECTOR 
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~ TiiE ActiNG DIRECTOR: · · · · , . , •:. ::· ··· , . '1f''' 

r11eCi the ·r611o~iiig,' Re.por.·t~,:~~~i-~'i?i-::.. . __ ·:, .. 
' . . . " ~ .... - ~ ~ . - ' -

<' "~ ·.''.- <·> : . \·~ .. " ;·"This . is an ·appeal from ·.the aetion. -·.6:f :the·:·t-~sp0rid¢.'ii£\~:·: . 
..... whereby: it revoke·d ·appellant'· s · 1icense 011.April ··10; .19.63 ;.:.:;.:;.:·,.i._·"~"S'<~~.'<'(·"­
: ... effective forthwith, after the appellant was adjudged 'gY,il tY:·. bf: .. 
:.''.'th~: r.oll'owing .charges: . ' ' ' ',. > ••• ... : ,,:_.·· , •• : • : ·'· 

- •· ~ .. .. . . 

' ,, .. ; · .... - _::· .-._', · : .. : '1. They did -on· January 31': 1963; ·allow; ·p~rmi t· ·< ':" 
and suffer an act "Of Viol'ence -in ·and. Upon. their .:~ :· .;. ·:: 
licensed premises'' and allowed, .. permitted. and' s:Uffered ._' 

· their licensed premises to be conducted in. such ·ma:rine:r · ·. 
as_ to .become a nuisance; in v.iol~tion -of _Rule 5 _of " , .. 
State Regulation No" 20 e . ... , : .. " .. 

'2. They did on January··31, :19~.J, .. "~aliow,.·~pe.rmft · · 
and suffer their licensed premiEfes .to.·:be·. open after ·-: · 
the legal hour for sale of alcoholic .beverages; .. iri ~. · ·":·. · 

. violation of Section 3.,l(a) of the .Revlsed Ordinances· " 
.of· tl'.le City of Newarko · · · · · 

'3. They did on January 31.9 1963, :allow,~;a person · ... · -:.': 
: or· persons of ill repute to frequent .their licez+sed · · ·. 

··premises; in violation of Rul.e 4 of State Regulation Nd.· 20 •.. 
. ' 

~4. They did on January 31,. 1963, .allow;=;, ·::_·perni:Lt;··~nd" ... : '· .. :·· 
· _suf,:fer the sale of alcoholic bever.ages to persons· other · 

-·---.than bonafide members of their ·club; in. violation .of: · · .. >; .. _ 
:Rule 8 o~ State Regulation ·No .. -7. · · · · ,, · 

. · .. ·: .·. '5. ·They did on January 31~ 1963,· .knowingly ·allow~· 

. aid and abet the West End Club of Newark, N. ·J .• ,- Inc;. ,. .. 
-., .to exercise the rights ~nd-privileges of thei~.licen~e · 

other, than at their. licensed premises; contrary to' 
.R.S. 33:1-26, and in violation of Ros~ 33:1~52.·. 

. ' .. 

'.· .. •6. They did fail to notify the .issuing. aU:thority' .... 
. ::,-·(Board of Alcoholic Beverage Control of the City of.-. · ·· .. , 
· Newark, New Jersey) of any and all material changes whicih .. 

would reflect on their present application on file with 
· .the said issuing authority, with reference to their , . 

change in officers; in violation of R.S •. 33:1-.34'' :. "- .. .' ·· 
... · :~ .. . 

_s . 
. r-·; 
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"The.licensed premises for which the appellant· is 
· th~ holder of a club license is located at 679 South Orange 
Avenue; Newark. _ Upon the filing of the appeal, an application 

_:_.was made for an order to stay respondent's order of revocation,. 
which said.application was denied by the Acting Director~ 

. "Appellant, in its petition of appeal, states that 
on March 12, 1963, it was served with the foregoing charges and 

·.an addi'tional charge which, in effect, stated that on January 31, . 
. 1963, the appellant allowed and suffered the sale of alcoholic 

. -:beverages 'to persons actually or apparently intoxicated~' ··The 
· petition further sets forth that the matter was tried before the· 

.. r~spondent on M~rch 27, 1963 and April 1, 1963.. On April 10, _ 
·.1963, the appellant was found guilty on all· charges. except with. ' 

. ~,~·:·.respect .. to the service to •persons apparently intoxicated', 
".·.·.,.which .s~id charge was dismissed. The ·respondent thereupon< 

· revoked .the subject_ ~icense, effective .fo.rthwith. - · :.:·'. .. :»< .. 

. .. "Appellant alleges,· substantially, that the 
·.!~sppndent•s action was erron~ous for· the following reason~: -

· ... ~--;.' ' 

,,f ., • 

"A~. Tl~a t ·1 t was contr~r·y to the. clear· weight , - · .... ··' 
·.:··of the ~vidence"" · · 

,• r,'• 

trB;"· That .i·t 'was unlawftii' and ·Urireasona ble-.·-'. ':~ · 
. .., ' : .. 

nc' .. ,. ~hat" 1 t .·~as .the result" of passio~, "·~:~"e'jtld.ice·';.. ,;_ ·:·: .. ·-
and hysteria produced by newspaper acoounts, .. · -.: . "''· ... 
and prejudicia:L statements of enforcement .officers .. 
in the city and_· county. · · 

... ·.· . 

. . . . _ . . ''The appella.nt therefore requeste-d · tha:t. the ,acti~n. · ., · 
_of ~th~ r~spondent Board be set aside and reversed. -

, /.;', . · ·.. ·,i1The re~pOnderit iii itS answer,- denies the essential :, 
ai1·egations· hereiriabove set forth and asserts that the decision 

.. ·was based upon the factual testimony before it upon which it; ·fn. -
· --·~,1 ts so'und ·discretion, qoncluded that the P.enal ty ·imposed w~s,. ... · 

wa·rran ted. . . 
',;[J' 

'. .. ·. . . . _ . ·"Attorneys ·for both partie$ ~greed to submit _th.1.s : .< .. , 
::a1)p·ea:-i _upon ·the· transcript taken in ·the disciplinary. pr·oceedings./· 
.···before "respondent .• !-·· This_ procedure is .·authorized by. Rule 8 .. ·" ,_ :< · · · 
·J:rf~_;st.a te .. · Reg~la tion 'No·~, 15 •. ·-., . . .· .· · ·. ·'· .- · :. '. -" ... '.:·. · · ": "· -

, ,> , . ·: ..•. · irA br~~f histo~y ~f· the events' which ser~ed a~ ~ · .. ·. 
ge_nesis .for- the c·harges brought against appellant might help in···" 
setti:t~g this matter :Ln proper f_'ocus. · · ... · .- ·. .. ' .. -.. ·. _ · ".:" _-, 

,.,,- • 'r: . , - - J ,- ' 

'· - ·.1. 't: . .- .-

:: ....... . . " , · .... "fh·e, appellant' a sociai ·club, having~ approx,ima teiy .. 
-.'..~25" -to 150 members, had been· occupying subject premises for· _ .. · .. '. _, · 

.·>'.about eight or nine months. The premises consist of- a· O!le~ · 
".''- ~ tory building of four rooms, with two entrances, the front ro·om . · 
· ,.corita~ning a bar and. some lounging .chairs; a rear room has tab.le " 
· ·a:na · ·c.hairs; to the left of the rear room is another small room · 
'".and behind the bar is located a kitchen. · ._ · · · · 

'. '·· · . · . ··:·"On January Ji, 1963; .. between the. hours of J:J·O· and. 
7·:00·- a.m. one James Del Grosso was murdered and his body· was. · 
discovered· by police· at about 12:-00 noon on that date. , .-The 

"police ·investigation .. revealed that Del Gros so wa:s .ki:lled. qrLthe .. · ::; 
· ~·:~.~is e ~:. · · ' · · · · " " ··, . . ·· : .. · .. " .. _. · · · · · · "·' 
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".As a result of further police investigation, 
Victor Pisauro and Patricia .Ann Fiore were apprehended, and 
thereafter indicted by the Essex County ·Gr.and Jury on a charge .. · 
of murder. During the course of the investigation, considerable 
publi~ity was given to the incident ~nd the members of the 
respondent Board were summoned to testify- before the Grand Jury .. 
'Whether their subsequent action was affected by this singular 
circumstance will be considered in the light of the testimony.as 
hereinafter set forth and analyzed. 

"The transcript of the proceedings is reflective of 
the following facts: The appellant ~ppeared to be unable to 
meet its ordinary expenses of operation of .subject premises and 
undertook negotiations with the West End Club, a social club of 
good reputation and long standing in the community,. to take over .... , 
the said premises. These negotiations started informally during 

.. the. latter part of December 1962 and in January of 1963. · ~ . 

"Some time during the middle of January 1963 ·when 
some 'informal understanding was· reached, an application was _ 
filed by the West End Club with the respondent for a place-·to-plac~ .. 

. transfer of its club license from its premises on 14th Avenue · ·· 
·1rt Newark to the subject premises. 

"The rent for the premises in the sum of $200 per 
month was. paid in January and February by the appellant, the 
·understanding being that the West End Club would not pay the $200 
monthly rental charge until its li~ense was formally transferred 
to the said premiseso The west End Club did pay the $200 monthly· 
rent for the month of March, 1963. 

"During these negotiations, it was agreed that James 
Del Grosso, the deceased, who was a member and custodian of the 
West End Club, would be permitted to assist in the kitchen and 
the bar at suc-h times as he chose until the license was · 
actually· trans"ferred in order to permit him to become fqmiliar 
with the mechanics of its operational facilities. 

"Anthony Accardi, the manager and custodian of the 
appellant, gave him a duplicate key so 'that he would have free 
ingress to the premiseso The key was given for an additional 
reason that it was suggested that Del Grosso move some ·of the · 
records of the West End Club even prior to the actual transfer 

. of _license. The transcript does not indicate whether these 
r~cords were, in fact, transferred to these premises. The 

·transcript does show,, however, that the West End Club rented the 
.Premises and was not anxious to pay rent for the month of Februp.ry •. 
An arrangement was made whereby the West End Club would· be ... 
permitted .to store its furniture and other physical belongings in 
the ~asement· of a private residence in East Orange, and would.there-. 
after move the said furniture and fixtures to the new premises. · 
upon forniai transfer of the said license .. 

"The evidence seems to indicate, further,,that on 
the morning of Janua.ry 31st Del Grosso was in the kitchen:of the 
subject premises serving drinks and socializing with friends or 
acquaintances; the only persons positively· identified as having·· 
beeh present at the time of the murd.er .~er·e Pisauro and M:Lss _. 
Fiore, both of whom had been d~inking.· ·These two persons were 
~ubpoeriaed as witriesses by the respondent at the heariµg below. 
but refused to testify on the ground that their test~mony might. 
tend to incriminate them. · 

"Casper Culmone, testifying on behalf of the· r·espqndent,· 
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"Philip J. Sito, the former president of the 
appellant 7 club, testified that he had resigned as presic1ent 
but failed to notify the respondent of the fact. of the. termination 
of his.official capacity. · 

. "Joseph Petillo testified that he become president 
of the appellant on January 1st. He was not sure whether the 
respondent was notified except that he signed one 'corporation · 
paper'. He denied any knowledge of how Del Grosso obtained a 
key to the premise.s. In fact, he denied even knowing Del Grosso 
or knowing anything _about ~he operations of the club. 

"He insisted that the c_lub had never had a meeting 
~ince he was nam?d president and further asserted that the 
entire ·control and· management of the appellant was undertaken 
by Anthony Accardi. A meeting of the appellant's membership 
was slated for February but after the incident hereinabov.e referred 
to, that February meeting was indefinitely postponed.~ 

"Carmfne Battaglia, the owner of the subject premises, 
testifying on behalf-of the respondent, confirmed the fact that 
the appellant had paid, rents for the months of January an([ 
February and that, ln ·ract, Accardi was the one who paid the rent . 
to him. 'He also admitted seeing Curcio, bartender of the appellant, 
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working in that capacity during .the month of January. 

, "On cross examination he corroborated the prior 
·testi~ony that the appellant had complained that the rent was 
too high and that they had difficulty in ·meeting the same. 
He had also been informed of the negotiations fo~ transfer of 
the West End Club license to the said premises. There was a 
question as to who would pay the February rent, and it was 
finally paid by Accardi. He also stated that discussions with 
~espect to the take-over continued through the latter part of 
January but nothing was dqne until February. 

"William J" Leonardis, testifying on behalf of the 
respondent, stated that he is a Newark police detec_tive, and that 
he made an investigation of the premises shortly after the 
January 31st incident. His investigation disclosed that the 
murder was committe~ as stated ·hereinabove and was the result 
of a brawl. He also identified.police records reflecting 
convictions of crime of Pisauro and Fiore. 

"Robert Brown, the secretary of the respondent; 
testified that the records of the respondent show that the 
~ppellant in its application for license for the 1962-63 term 
listed.Philip Sito as president, Dan DeCar1Q as vice-president, 
Addison Fritz as secretary and Joseph Boccia as treasurer; and 
that at no time did the respondent receive any notice of change 
of status of the appellant. He further testified that on 
Febr~ary 19, 1963, the license of the appellant was surrendered~ 
to the Board·.. (That surrender. of license does not bar' or abate ., 
disciplinary proceedings, see Rule 1 of State Regulation No. 15.) 

"Casper Culmone was recalled by respondent and 
questioned in depth about his knowledge of what occurred during 
the early.morning of January 31st. He stated that when he first 
visited the premises on that morning.Johnny Curcio, who was the 
bartender for the appellant, served him and the other five 
persons drinks and acted as a bartender~ He insisted that Del 
Grosso was $eated on the customer's side of the bar and was · 
drinking •as a customer'. He then repeated the testimony with 
respect to the fact that he visited the place later that 
morning to return a gambling debt of $1,000. which he owed to 
Del Grosso" He also reiterated that Del-Gr.osso Wa$ merely 

.·'learning the layout of ~he place-' and was not acting in the .. 
c~pacity of a manager o~ custodiano There was no question in 
his mind that at that time the premises were in the control and 

. operation of the appellant and the signs on the outside of the 
premises affirmed that fact. 

"Anthony Accarcli, called .by respondent, testified. 
that .he had been a member of the appellant club for eight or 
nine months and was the manager of these premises. He under­
took the negotia:tions with Michael Cereste, the treasurer of the 
West End Club, with respect to the proposed take-over by the 
W.$st End Club of these premiseso 

"He insisted that Del Grosso visited these premises 
s·olely for the purpose of learning the operations o He gave him 

··a key, but insisted that Del Grosso did not have the right to · 
enter the club without permission, or to collect any receipts. 
In fact, this witness stated tha.t he was the sole person who 
collected teceipts and Del Grosso never gave him any monies. 
He also denied that Del Grosso ever acted as a bartender or. 
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served any -alcoholic· beverages- fn his presence •. He' further· . 
insisted that no one from the Wast End Club.was authorized to 
ser~e or even tq be served any alcoholic baverages on thess 
premises. 

. "The permission to cettain m~mbers of the West End 
Club to come into the place and •acclimatize themselves' was 
given one week prior to January 31, 1963., They were permitted~. 
to come in and sit around; 'they weren't allowed to drink.' He 
vigorously rejected the suggestion that Del Grosso was permitted 

·.to op-en the club after hours or to serve alcoholic·beverages·to 
'/' anybody at tba t time. · · 

·:: 

. "Howeve:r,·he admitted that Del Gr.osso was'g:1ven· -
. .permission to move· certa;in. club records· to· these pr.emises .and·: .. 

·. · insist_ed· that tha:t· WS:S· the· only reason that he w~s given· the._ key,,' 
.. \to the, pr~mises@ · . ·' T_he place is closed. in the morning~ · It's · · 
·us~lly elos_ed in the morning I> So, I took i~ for·-granted"he i:s .. :-..· . 
. going ,.to move'- the· stuff from .thelr old· place up to-· the.· new<place ~· 

-'.. -_I· figured if it's in the morning he might· as well _have· a .key -and . 
. ·I had to give it to him .because in five._days ·they were going: to 
.. take the .place. over o··~. ~· .! •• . ' , •• ~ • •' ~ , • ; ••• _ ( ;., • 

. • ·• '.' .•• .1,_ ·. • • . · •• ·.--: .'. .• 1' ' 

. "' 
• ! • ,·· ·' 

.. -;· ;_ ··."This witnes_s"also testified that·he, on.behalf 9f" 
'· the appellant, paid for all the liquor purchased r·or. the' premises·-~·:. 
·during _the· month of Februa.ryo The last bill .was paid.on: ·February·:~' 
'.-~?th pr .. 28tl1·.. .. . .. · · 

. _·,:. : .. ' ' . Y?After. considering and analyzing. the· testimoriy ·-~~ .. '."..</ "> ·>.: . 
. the transcript and the exhibits herein,· I make the following::findihgs·: 
of. fact as they refer ·to specific ·charges (not in the '.Ofder . ~re>t .. ·'·:. ·:>-: :---·: 

.··forth ·-_1n :the ·petition of appeal): James Del Grosso, the· dec·eased~·: · 
.·:was upon. the premises originally both in his individual capacity._ .. 

. and as .a representative of the West End Club •. Such repres·entation· .. 
. was never officially granted to himo However, ·when· the. appellant• s ... '. 
. agent; Anthony Accardi, gave .him· a ·key to .the premises, Del· Grosso_.··· 
became the inv,i tee of the appellant. Such action also carried · 

. with it the respon~ibilities and obligati6ns·which·such invitee: 
·would have by reason of the privilege of entering· the said. . . . . :···· 

premises at his will.· Implicit in the posses~ion. of a key ~a~·'a __ 
certai~ freedom of action which Del Grosso exercisedo · · , 

. · ... : ... ·.· 

'.-"· .- -_ '. "'):'herefore, when De.l Grosso . entered_. or remained.' in .... , . 
·the premises after the l.egal hour for sale of alcoholic beverages,'-.:· 
as set forth in Charge_-No. 2 heretnabove, he acted as.t:p.e in-· " 

.. vitee qf .the appellant. Guastamachio v. Brennan,-_128 .Conn• , · 
' 356, _23\A •. 2d 140.· . I • . • .. .. ,, 

"This principle must be very literally,. and· 
emphatically applied in the conduct of the. liquor 'business ... 

.. ,'be.cause our· courts have consistently held that- 'the liquo~ ; __ .. -... . . : 
business is one that must be carefully supervised and' it sbo1lld 
be. conducted by ~eputable people in a reputable manner.' ·. 
Zicherman v. Driscoll, .133. N .J .L~ 586. (Sup .. Ct •. 1946) ~ .. ''+h.e. 

·:·,_·sale of intoxicating,~_liquor has··from the earliest.history-of-our>:.::· 
state been dealt with by legislation in an exceptional way,, · ,Iri it$' 
·legal significance it is sui generis. "It is a subject by itself~· 

.'to the :_treatment _of whi_ch all the analogies of the. law, .. ;:ipprqp~:ia te 
_'. , to other-. topics, car.mot be applied$."' Hudson Bergen &c-~·, ·'·'As.sn. ·: .:-_.. · 
. ·. v.. Hoboken, 135 N.J .L'! 502 (E. & A.· 1947).. . . . . . . . ·. ' . 

. ·.· . .. -,· , ;· .· · "The ·-testimony of the -·appellant'~ officers' indicate-s :.> .. 
. . a: ye·ry'disjointed.and loose operation of these· premises .• Nobody··'-. 

]' ' ' ' ' ( I , , ', •, ' , ;:• ' . ' . ' ' ;· • + ' ' ' , • ~. • ; 

. ·, /. ·. ' .. 
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seemed to know who was in charge; receipts were not. acc.oui:ited · .· .· .:· 
.· for and even Accardi, the .. manager, didn't know exactly who was .··the· 

bartender or the cook or performed aey duties at any specific . ·· · 
time. ·Nevertheless, the appellant, riegardless of its knowledge,· .. ·c·: .. 

is cha.rgeable with prohibited acts on .. the premises and is. · · · : .:·· .... <". 
responsible for the acts of its agents and. invitees. ·Rule· 33 of 
State Regulation No .. 20; ~ssex Holding Gorp. v. Hock, 136~N.J.L;;,_· 
28. (Sup. 9t. 1947); Cedar Restaurant & Cafe Co. v. Ho.ck,.· 1J5 .. · _·: · 
N. J. L. · 156 ·(Sup. Ct. 194 7); In re Schneider·,. 12 ·N .J. Sup-er •. 449. ":·· . 

. .. (App_ •. Div. 1951); Gre_en.bri_er v. Hock, ~ _N .J. Super a9 ... _._. _.:··.:: ··:·<:~·::\ 
. (App. Div. 1951). . · · · . . · : ... :· . . .... · 

•' 

. n"r therefore recommend that the. action of respo~derit, .-.. ·';~··.: 
in f~nding appellant guilty of Charge· No ... 2, ·be affirmeq.. · · · 

. ' .. 

··" ··. . . "I also find as a. fact· that the a:ppellant ·did : .. allow;···: :: . 
. permit. and· suffer t~e sale of alchholic ·beverages· to ·p~rsons· · ·. ·•· ··-~-·_:'. · 
other :'than bona fide members of their club in·, violation. of' .. ~:: . _'· .. ·. 

: RU.le: 8 of State ·Regulation No. 7, as set. forth. ·in Charg~ No ~.-_4. ' 

"Cas.per Gulmone testified .t.h.at.:on January· 3ist' ._ · 
;he· drank a considerable amount of ·:i.:µtox;tca_ting, .. beverages after.: · 
. ?.;'00 a.m. There is also evidence;_.Jm:rfl-~.qi~'.t,·~,it.i<·~the testimony· of 

... ~he· other witnesses, that persons who :W~';r_~-- _not. membe;rs of the 
· .. app.ellant club consumed alcoholic.· beve.r.ag.e:s--o , 'Sale' 1$ defined.· 
. in R.S. 33 :-1-1 (w) as 'Every delivery ·o:t an -:.alcoholic beverag(3 ·. · _·. 
: ,otherwise than by. purely gratuitous ;title, ~.O:,;.;and the gratuitous· .. ·. > ·. 
delivery or gift of any alcoholic beverage·;>~y any· licensee. 1: I . 
·therefore .recommend tha { the_ conviction on Charge No~ 4 be ~ffirme_d_~-.: 

.. . . "With respect to the stxth_ .charge, which sets. f.orth · . 
·"that the appellant failed. to notify tne.·' issuing.authority. · ·: . · 
.·(respondent) of material changes in it:s applic.ation ori file·with:·:·c· 

· .·the .. said els suing authority with r·efer-en.ce to, c~ange in· officers~-· 
such· ·failure was admitted by severa_~',\~~b.:tn.~_·.~_§e:s"'i:q._cluding._ th~ past·, 

_"president and ~he present preside·nt.'o··~·-·:.··Y.:· ·. : .. ~. ~· · .. ·-_. ·. . ·.: ... · .. · ._' 
- - . . . ; c· - . , , -

. , . "I am persuaded from the ·-.tt:rntimo:try herein· that· the .. · ... · _.. 
: appellant was guilty of violation of .. '·'~. s e.· 33 :·1-34; ·.· a:nd- recommert<f'.~ 

.· .. that:· the conviction on Charge No o -.6·:, ~e\J.~~~K.:F·~·r)1ied:.".·: · ··· J -.:-_ _:· ;: . .-· · :. · : . .' · 

,... . . . "'Charge No a 3 alleges tha t.··:the .:~pp·ella.nt on ···Jannary .·· 
Jl,- · 1963· allowed a person or perso:qs ·or. i:ll} 'r_e.pu~e. to'. frequent ~ .. 
its_ .1 ic ens ed premises, in viola ~ion: ·-~·t:>.jfl:V:J.;~f··:J.F .·~9[',:? tate ~e_gul~ t,J~rt 

. ,···No •. ·. 20. This apparently refers to~ :-~}:iE?.,·;.9-B}';I:'e;g_ed,·:;~:::presenQe-- of. · . · ·. 

. Pisauro and .. Miss. Fiore.. To substant'ia'fre. -..'t.his cha.'rge; ·the. ·'_:. ·.; ·. · 
· :respo11dent produced police records d:f\>th~-; .Cfty:.:·~of ·~ewC?-rk which; ·.·. 
·. ~ndeed; reflected convictions of b.c?~h.".:p".f::·'.:t;he's·e' :'peop:le:···.- of erimE?.s . 
... invol Vif\g .-moral turpi tud~ ~ · · · · · · '· , . 

.. .Yi However, there is no(·<µ-.:/~d~;J~;t.;i+q~ ':<?I' -.·e.~fd_e:dc~ ·i·n,' the · 
: ... transcript before me to show that thesr~ ·twc( p:er'sons· ··t.frequerited~ 
·":·the .licensed preipises or, in fact, ev~r appeared· upon· the . said: · · , , . 

licensed prE?mises. . It is 'well es ta bli$hed. that the mere production 
of a ·police· record of disclosing certa~~ charges and dispositions·· .. 

. is.· not sufficient to ·establish the .facts ·contairied. therein. · Even'.<. 
if· a: document maY qualify as a public r:ecord, it· cfoes not nyso ~.· · · 

·facto .(except where specifically made admtssi ble.·. by.statute .· ·_·. ·. 
··.become an. exception _to the hearsay rule as·:· ... i~·. is·. only. a. .. s-µbsti ttite ... 
·for. the.appearance of th~ public officer who made.the ·record •.. , 
Olend~r v .. ~.United States, 210 .F .. · _2d 79?, .42_, __ A..L.R. ·2d 736. (1954) • 

.. .-:. · · "Pr.ior convictions of crime· must be proved by~ the· best, 
ev"iclence; .. and .. the mere assertion. by a- police officer that the 
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persons referred to herein have been convicted of C~ime is n6t 
proof· tha. t they are persons of 111 repute. Syl ves'tri _yJorth 
Bergen, Bulletin, 1513, Item lo 

"Absent proof of the alleged ,presence of· these 
persons on the premises, and Upon the failure of the respondent 
to produce competent evidence relating to their ~eputation~ it 
is recommended that the conviction of the.appellant on Charge No. 
3 be reversed. 

"The appellant was .further convicted on· the'. first · 
charge, which states that on January 31st it allowed~ permitted 
and suffered an act of violence upon its licensed premises and. 
allowed, permitted and suffered its licensed· premises· to be . .·· .. 
·conducted in. such manner as to become .a nuisance, ·in yiol~tion: ' 
of :Rule 5 of State Regulation No. 20. This the.me is ·pressed by" 
respondent with no competent proof to sustain it& While we have· 
held that ··tt~e appellant .must bear the responsibili~y for th~ .aqts ·:, .: · 

.of Del Grosso, and must be chargeable for his acts, it would · · 
certainly be contra.ry to every instinct of fair play to ch~rge· that. 
its in~itee permitted an act of violence when he, himself,· was · 

.the victim a.~d suffered death at the hands of the perpetrators of . 
. the violence. The evid.e·nce supports the opini9n of the police "_ · , · · 
·Officer. that.·Del. Grosso.: suffered a· brutal de~th. by .. stabbing •.... 

.. . ·,., "In the.Se ~ircumstances, ft c~nrio.t be sai.d. ... ·t_Bat' ei the.r ::.:··. 
·the appellant. or its invitee 'permitted',· 'allo'liied i o'r .. 'sufferedf ··. 
·an ·act o:f violence, as contemplated by Rule· ·5 of. State Regulation 
No. 20. I therefore recommend that· the conviction of appellarit·.on· 
Cha~ge N.o •. 1 be reversed. · · · 

. . . . . "Charge No" 5· states that on January 31~ · 196)j. _,. . 
·~ppellant knowingly allowed, aided and abetted the West~En~ Club 
of Newark to exercise the rights and privilege~ of the latter's 

· license at other than its own licensed premises. I .think:· .. th~ · 
· evid.enee. is .quite clear tpat while certa.in member"B of .the West ....... : . 
End Club were permitted entry into the appellant.'s ~remises·for ·~ 

· the purpos.e of ·observing the operations ·and technicalities., it .... 
. was· not· convincingly ·proved that the West End· Club exer·cised the · 
. ~ights.and,p~ivileges of its license at appe~lant's· premise~~.· 

, .... -.'. J'It-is·-true that DeJ~ Grosso ~ras, permltte.cf'·tp·, bring, .... 
: ·with him ·certain' records of the West- End Club prior to· Februa~ry.:. :". 

27th, when its .applica ti6n for trans'fer 'was granted ':by .the_' .: ' . 
. , respondent.·. However, the. ev~dence is .al~o" clea:r;- .. ' thB:t .. ~he .. .:-,·:),·~<:.:· ... ·,'· 

,.; ... fµrni ~ure of --the West ·End c1·ub was removed from .its:· premis·e.s ;'.:~i).d'· .-'.:: . 
.. ·: .. : ·stored· tn Ea.st .orange;, and that.;. in· fact·, part of th~ ... furni tur·E:r'..'·: .. 
· · ··i.Jas fir.st·; delivered.tb:.thesmtject preniises in. the m6nth._.of .. Fepruary·:. 
· .. There· is"no:·dispute of the testimony ·of· a_ represeritative'.of .:the ..... · .. 

~ ... '.:Public Service. Electric and Gas Company that the West End Ch1b " ... · 
... · .. :had been, supplied by that company with electric and gas service '· . 

.-.,·; at·.361:'"'.":,;i4th Avenue·, Newark, from July .. 27, 1961 to Febr~ry 19, "··' 
1963. ·There :was· also· introduced telephone bills ref~ecting the ·. . 

, .. sanie ·s.i tuation. Thus, ·the respondent has not established, by «ilea!· 
... · <.and, .. con\Tincing proof; that the appellant• knowingly aided; and ' ' ' ''.' v'; 

;: ·~ .. ~a beJ~ted ~the. West End '"Club. to .·exercise the rights" -~nd.-:p1 .. i y.i;t.ege·s_, .. ,· .. ,. ." / 
· .o·f" its· license· at other. than its licens.ed premises;· and'·T :recoinmend.": 

. _that .the conviction on Charge No. 5 ·be r~versed.· :. . · .· · . ·. . . ' ·· .. 
. ' . l ' ' . ' • . ·, ;' ; • • ., '.~ ' ~: . ' 1. • . ,,....... 

. ., . ."For .the · r·oregoing reas~ns, it is· ~~ecommended. ·that · 
an order ·be ~nteied affirming respondentrs action in finding 

·appellant guilty as to Charges 2; 4 and 6; and reversing.· re-s 
. spondent 's action with respect to Charges· i,. . ..3 and_' 5. : .. . · 

·~ 
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"The measure or extent of penalty to be imposed in 
disciplinary proceedings rests within the sound discretion of the. 
issuing authority and will not be disturbed on appea·1 unless the 
evidence clearly shows an abuse of discretion. Re Club Fremont, 
Inc~, .Bulletin 1420, Item 2; Dzieman v. Pa~erson, Bulletin 233, 
Item 10.. · 

"In view of the fact that there has been a rec·om-. 
hiehdattion of reversal on three most serious of the six charges, 
the penalty of revocation as imposed by the respondent would be 
manifestly unreasonable and unduly excessive. The Director; in .. 

. these circumstances, has circumspectly modified such penalty~ · .Cf •. ·,:.':.--. 
·Rigoletti v. Wayne, Bulletin 1430, Item 2; Kovacs v.·South River," .. ·:',:.-. 
Bulletin 1008, Item 2. · .... ·· . 

. . ' . . - , ~ ' ~ . '• ... 
. "In view of the circumstances in this case,· incll1dirig ' .. </ · 

the absence of a prior record; I, therefore, recommend _that ·the.: -,:"\'_:.: 
penalty of revocation· be modified, and that an order be · ~ntered · .· ·_ · 
imposing' a suspension of appella.nt' s license on Charge No~· 2·. '· . ., . 

. for fifteen -days (Re Lauterio, Bulle.tin 1475, Item 8), on· .· .· .. '_":: ~ .... 
Charge· NoQ·4 for fifteen days (Re Pride of Camden Lodge of.Elks··,: .. " 
ii:.§l, Bulletin· 1506, Item 4) and on Charge No. 6 for ten days . ·. · .· · .. ·> 
(M Kolbek, ·Bulletin 1472, Item 3), making a total of forty days·.·n 

No exceptions to the Hearer's Report were filed with 
me within the time limited by Rule 14 of State Regulation No. 15. 
General exceptions, filed out of time, were nevertheless considered. 

After carefully considering the transcript, including 
the oral arguments of counsel contained therein, and the exhibits, 
I concur in the findings and conclusions of the Hearer and adopt 
them as my conclusions hereino · · · 

Accordingly, it is, on this 26th day of June·i963~·.··.:. · .. · 
~~. ' • .'· t 

' ~ ': . . 
ORDERED that the action of the respondent in· find'ing.· ... · · 

-the.appellant guilty of Charges 1, 3 and 5 and revoking the·,·, ... 
~license ·or appellant be reversed; and it is ~urther · .·. · · ... 

. . ORDERED that the action of respondent. in find.iiig .·> .. · · .. ·· ,_ ... 
the appellant guilty of Charges 2, 4 and 6 be affirmed and that': · .-. .. ··· 
Club License CB-53, issued by the Municipal Board of Alcoholic· .. 
Beverage Cor;itrol of the City of Newark to Essex County Hunting', 
& Fishing Ass 'n., for premises at 679 South Orange Avenue; .: 

·Newark, be and the same is hereby suspended for forty days;. .In <: 
·view of the surrender of the license by the appellant to the. 
respondent on February 19, 19~3, !].O effective dates .9f ·suspen.sion 
will ·be fixed. · 

New Jersey State uorary 


