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BILL OF COMPLAINT.

(Filed July 20, 1926.)
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chancellor
of the State of New Jersey:

Complainant, Harry Pinsky and Son Company, a
corporation organized under the laws of the State
of New Jersey, having its principal office in the
City of Camden, respectfully shows that:

1. On the 29th day of July, 1922, Walter R. Potts,
Harrison W. Potts and Max W. Cooperson, trading
as Potts Bros. and Cooperson, entered into an agree-
ment with complainant, in writing, whereby the said
Potts Bros. and Cooperson agreed to erect for com-
plainant a certain five-story brick store building, lo-
cated at the northeast corner of Broadway and
Spruce Street, Camden, New Jersey, upon a certain
lot of land owned by complainant at that location,
upon certain terms and conditions, a true copy of
which said contract is hereunto anmnexed, hereby
made part hereof and marked ‘“Schedule A.”’

2. That before any work was done or materials
furnished, in pursuance of the said contract, com-
plainant duly filed said contract, together with the
specifications accompanying the same, in the oﬂ‘i?e
of the clerk of Camden County, New Jersey, 1n
which said county the said land is situate.

3. That on or about the 27th day of December,
1922, the said Walter R. Potts, Havrison W. Potts
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2 Bill of Complaint

and Max W. Cooperson caused to be incorporated
under the laws of the State of Pennsylvania, a cor-
poration known as Potts Bros. and Cooperson, Inc.,
and as a part of the organization of the said cor-
poration there was assigned to the said corporation,
by the said Walter R. Potts, Harrison W. Potts and
Max W. Cooperson, all contracts and assets of the
said partnership of Potts Bros. and Cooperson, in-
cluding the said contract made by them with Harry
Pinsky and Son Company, hereinbefore referred to
as ‘““‘Schedule A.”

4. After the making of the said -contract,
““Schedule A,’’ complainant contracted with the said
partnership of Potts Bros. and Cooperson and with
the said Potts Bros. and Cooperson, Inec., which sue-
ceeded to the rights of the said partnership, under
the said contract, for extra work and material in ad-
dition to the work contemplated by said contract;
and certain extra work and material were furnished
by said partnership and said corporation in and
about the erection and construction of the said
building referred to in said contract, ‘‘Schedule A,”’
under an arrangement by which complainant was to
pay for such extra work and material such sums
as should be reasonable and should represent a fair
price for the same, upon the said extra work and ma-
terial being properly performed and furnished.

5. The said Potts Bros. and Cooperson, Inc., at
sometime prior to the month of April, 1924, claimed
to have completed the said building in accordance
with the provisions of the said contract, ‘‘Schedule
A;” and to have furnished certain extra work and
material pursuant to subsequent agreements made
between the complainant and the said Potts Bros.
and Cooperson, Inc.; and the said Potts Bros. and

ot -
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Cooperson, Ine., claimed there was due to 1t on

that account the sum of $18,536.29.

6. Complainant expressly denied that any such
amount was due to the said Potts Bros. and Cooper-
son, Inec., and further disputed the said claim by rea-
son of complainant’s asserting that certain work
and material which were to have been furnished un-
der the said contract were of poor workmanship and
quality.

7. That under the terms of the said contract,
“Schedule A,’’ one Solomon Kaplan was to act as
supervising architect in the erection of the said
building, and for the reason that the said labor and
material were not in accordance with the said con-
tract and specifications, refused to issue any certifi-
cate certifying that the said building had been com-
pleted in accordance with the said contract and
specifications.

8. On or about the 19th day of September, 1923,
the said Potts Bros. and Cooperson, Ine., made 10}
Parkside Trust Company a certain assignment of
moneys due and to grow due under the said agree-
ment, a true copy of which said instrument of as-
signment is hereunto anmexed, hereby made part
hereof and marked ‘‘Schedule B.”’

9. That on or about the 25th day of April, 1924, a
petition was filed in the United States District (‘()11}'t
for the Kastern District of Pennsylvania, by certain
creditors of the said Potts Bros. and Cooperson,
Inc., alleging certain acts of bankruptey committed
by the said Potts Bros. and Cooperson, Inc., and
praying that they be declared bankrupt for that rea-
son; and such proceedings were had thereon that

()




10

20

4 Bill of Complaint

on or about the 16th day of May, 1924, the said Potts
Bros. and Cooperson, Inec., were adjudicated bank-
rupt.

0. By an order of the United States Distriet

Court for the Distriet of New Jersey, made on or
about the 17th day of July, 1924, one Walter Carson
was appointed ancillary receiver in the State of New
Jersey of the said Potts Bros. and Cooperson, Ine.

11. On the 10th day of Oectober, 1924, the said
Parkside Trust Company commenced a suit in the
Circuit Court of Camden County, New Jersey, for
the purpose of recovering from complainant the
sum of $10,000 claimed to be due to the said Park-
side Trust Company from complainant under the
said assignment, ‘‘Schedule B;’’ a true copy of the
summons and complaint issued in said cause being
hereunto annexed, hereby made part hereof and
marked, ‘“Schedule C.”’

12. Certain pleadings were filed both by the Park-
side Trust Company and complainant in said suit
and the cause is at issue, but no judgment has as yet
been entered therein; but unless proceedings in said
suit are stayed, judgment may be entered against
the complainant in the said action at law.

13. On the 16th day of December, 1924, the said
Walter Carson, ancillary receiver as aforesaid, in-
stituted an action against complainant in the Circuit
Court of Camden County, New Jersey, for the pur-
pose of recovering a balance claimed to be due from
complainant to the said Potts Bros. and Cooperson,
Ine., under the contract, ‘‘Schedule A;’’ and for
certain extra work and material furnished, the ag-
gregate of the said demand being $18,536.29.

Bill of Complaint o

14. That certain pleadings were filed by the par-
ties to the said suit; and after the cause was at is-
sue, the same was, by order dated November 21,
1925, referred to William J. Kraft, Esquire, to hear
and examine the matters in difference between the
parties and to submit a just and true report thereon
to the Court, stating the amount that might be due
from either party to either or both parties, reserv-
ing the right to file exceptions and demand a trial
by jury.

15. The parties went to a hearing before the said
Referee on several days, to wit; January 29, 1926,
April 8, 1926, July 14, 1926 and July 15, 1926; and
during the course of the proceedings before the said
Referee, Edgar L. Wike, trustee in bankruptey for
Potts Bros. and Cooperson, Inc., was substituted as
party plaintiff for the said Walter Carson, ancillary
receiver as aforesaid.

16. Such proceedings were had before the said
Referce that under date of July 15, 1926, he made
his report, a true copy of which is hereunto an-
nexed, hereby made part hereof and marked
“Schedule D.”’

17. That no judgment has been entered against
the complainant by the said Edgar L. Wike, trustee
as aforesaid, pursuant to the said Referee’s report;

10

but unless proceedings therein are stayed, judg- 20

ment will be entered against complainant in the said

action at law by the said Edgar L. Wike. trustee as
aforesaid.

18. That on or about the 19th day of October,
1923, Smith-Austermuhl Company gave to this com-
plainant a notice, in writing that it had furnished to
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fhe said Potts Bros. and Cooperson insurance and
a surety bond in connection with the erection of the
said building, to the amount of $719.76; and re-
quested and notified complainant to retain the said
amount before making final settlement with the said
Potts Bros. and Cooperson.

19. That on or about the 14th day of January,
1924, one Kdwin A. Peterson gave notice, in writing,
to this complainant that one Louis A. Liebig, a sub-
contractor under the said Potts Bros. and Cooper-
son, was indebted to the said Edwin A. Peterson in
the sum of $107.06, for labor furnished in the erec-
tion and construction of the said building and that
the said Louis A. Liebig had, upon demand, re-
fused to pay the said amount to the said Edwin A.
Peterson; and requiring complainant to retain the
said amount out of the amount due or to grow due
to the said Potts Bros. and Cooperson; and upon
being satisfied of the correctness of the claim to pay
the same to the said Edwin A. Peterson.

20. That on or about the 7th day of Kebruary,
1924, Pearce Fire Proof Company gave to this com-
plainant a notice, in writing, that it had furnished
one Louis A. Liebig, a sub-contractor under the said
Potts Bros. and Cooperson, certain materials in the
erection of the said building, to the amount of
$193.32; and that the said Louis A. Liebig, had, upon
demand, refused to pay the said amount to the said
Pearce Fire Proof Company; and the said notice
required complainant to retain such amount out of
the amount due or to grow due to the said Potts
Bros. and Cooperson under the said contract; and
upon being satisfied of the correctness of the said
claim to pay the same to the said Pearce Fire Proof
Company,
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21. That on or about the 18th day of March, 1924,
C. B. Coles and Sons Company gave to this com-
plainant a notice in writing that it had furnished to
the said Potts Bros. and Cooperson certain lumber
and materials in the erection of the said building
to the amount of $3,061.47; and that the said Potts
Bros. and Cooperson had, upon demand, refused to
pay the said amount to the said C. B. Coles and
Sons Company; and the said notice notified and
required the complainant to retain the said amount
out of the amount owing by complainant to the said
Potts Bros. and Cooperson, or which might there-
after become due after having given written notice
to the said Potts Bros. and Cooperson, Inc., of said
notice and demand and upon being satisfied of the
correctness of such demand to pay the same to the
said C. B. Coles and Sons Company.

22. That on or about the 20th day of March, 1924,
the said C. B. Coles and Sons Company issued a
writ of attachment out of the Circuit Court of Cam-
den County, New Jersey, against the said Potts
Bros. and Cooperson for the sum of $10,000; and
acting under and in pursuance of said attachment,
Thomas W. Jack, sheriff of the County of Camden,
levied the said writ of attachment upon such moneys
as might be due from complainant to the said Potts

Bros. and Cooperson and in the hands of complain-
ant.

23. Complainant is ignorant as to whether the
debt upon which the said writ of attachment was
founded is the same as that upon which the said
stop notice of the said C. B. Coles and Sons Com-
pany was likewise founded.
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24. That no judgment has been entered in said
attachment suit.

25. That on or about the 25th day of March, 1924,
one Lou A. Liebig gave to this complainant a no-
tice, in writing, that he had furnished the said Potts
Bros. and Cooperson plastering, stucce and lathing
used in the construction of the said building, to the
amount of $2,227.32; and that the said Potts Bros.
and Cooperson had, upon demand, retused tec pay
the said amount to the said Lou A. Liebig; such
notice requiring complainant to retain the said
amount out of the amount due or to grow due to
Potts Bros. and Cooperson under the said contract;
and upon being satisfied of the correctness of said
claim to pay the same to the said Lou A. Liebig.

26. That on or about the 25th day of March, 1924,
Camden Materials Company gave to this complain-
ant a notice, in writing that it had furnished the said
Potts Bros. and Cooperson certain materials used
in the erection of the said building, to the amount
of $276.41; and that the said Potts Bros. and Coop-
erson had, upon demand, refused to pay the said
amount to the said Camden Materials Company;
such notice requiring complainant to retain the said
amount out of the amount due or to grow due to
Potts Bros. and Cooperson under the said contract;
and upon being satisfied of the correctness of said
claim to pay the same to the said Camden Materials
Company.

27. That on or about the 17th day of May, 1924,
one George Weiss Company gave to this complain-
ant a notice, in writing, that it had furnished the
said Potts Bros. and Cooperson with certain labor
and material used in the construction of the said
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building, to the amount of $150.00; and that the said
Potts Bros. and Cooperson had, upon demand, re-
fused to pay the said amount to the said George
Weiss Company; such notice requiring complainant
to retain the said amount out of the amount due
or to grow due to Potts Bros. and Cooperson under
the said contract; and upon being satisfied of the
correctness of the said claim to pay the same to the
said George Weiss Company.

28. That on or about the 17th day of May, 1924,
Hitchner and Holmes gave to this complainant a
notice, in writing, that it had furnished the said
Potts Bros. and Cooperson with certain materials
used in the construction of the said building, to
the amount of $866.87; and that the said Potts Bros.
and Cooperson had, upon demand, refused to pay
the said amount to the said Hitchner and Holmes;
such notice requiring complainant to retain the said
amount out of the amount due or to grow due to
Potts Bros. and Cooperson under the said contract;
and upon being satisfied of the correctness of the
said claim to pay the same to the said Hitchner and
Holmes.

29. That on or about the 28th day of March, 1924,
the Emergency Elevator Company filed an affidavit
with the clerk of the Circuit Court of Camden
County, New Jersey, stating that the said Potts
Bros. and Cooperson was indebted to it in the sum
of $1,007; and thereupon a rule was entered in the
said court admitting the said Emergency Elevator
Company as a creditor under the said attachment
suit of (. B. Coles and Sons Company against the
said Potts Bros. and Cooperson.

30. That on the 1st day of April, 1924, Hitchner
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and Holmes filed an affidavit with the clerk of the
Cireunit Court of Camden County, New Jersey, stat-
ing that the said Potts Bros. and Cooperson was in-
debted to them in the sum of $1,028.87; and there-
upon a rule was entered in the said court, admitting
the said Hitchner and Holmes as a ereditor under
the said attachment suit of C. B. Coles and Sons
Company against the said Potts Bros. and Cooper-
gon.

31. That on the 8th day of April, 1924, the said
Lou A. Liebig filed an affidavit with the clerk of the
Circuit Court of Camden County, New Jersey, stat-
ing that the said Potts Bros. and Cooperson was
indebted to him in the sum of $4,375.99; and there-
upon a rule was entered in the said court, admit-
ting the said Lou A. Liebig as a creditor under the
said attachment suit of the said C. B. Coles and
Sons Company against the said Potts Bros. and
(‘ooperson.

32. That up to the time of the final hearing be-
fore the said William J. Kraft, Esquire, Referee,
complainant had disputed the amount due to the
said Potts Bros. and Cooperson, Inc., and to the
said Edgar L. Wike, trustee in bankruptey as afore-
said, succeeding to the rights of the said Potts Bros.
and Cooperson, Inc., under the said contract; but
by reason of a compromise offer made by complain-
ant before the said William J. Kraft, Esquire, Ref-
eree, and the acceptance thereof by the said Edgar
L. Wike, trustee in bankruptey, the said demand
has now become liquidated in the sum of $7500.00;
and judgment will be entered against complainant
upon the said Referee’s report, if such proceeding
is not stayed.

Bill of Complawnt 11

33. The said Edgar L. Wike, trustee in bank-
ruptey as aforesaid, claims that the said sum of
$7500.00 is due to and should be paid to him; and
the said Parkside Trust Company claims that the
said amount should be paid to it by reason of the
assignment by said Potts Bros. and Cooperson, Inc.
to it, hereinbefore referred to, and the said Smith-
Austermuhl Company, Edwin A. Peterson, Pearce
Fire Proof Company, C. B. Coles and Sons Com-
pany, Lou A. Liebig, Camden Materials Company,
George Weiss Company and Hitchner and Holmes
also claim that the said fund should be paid to
them by reason of the stop notices served upon com-
plainant and hereinbefore enumerated and referred
to; and further, the said C. B. Coles and Sons Com-
pany claim that its said attachment hereinbefore
referred to is a lien upon such moneys as are in the
hands of complainant belonging to the said Potts
Bros. and Cooperson, Inc.; and the said Emergency
Elevator Company, Hitchner and Holmes and Lou
A. Liebig make further claim to the said fund by
reason of having been admitted as applying cred-
itors under the said attachment suit of the said C.
B. Coles and Sons Company.

34. Complainant has been unable and is still un-
able to determine to whom of the aforesaid claims
the said sum of $7500.00 rightfully belongs, for the
reason that it is uncertain as to whether the claims
of those who have served stop notices are para-
mount to the assignment or whether the claims of
the attaching creditors and of the applying cred-
itors are paramount to those who have filed stop
notices, subsequently, or what the various equities
of the various claimants to the fund are as to each
other and requires the aid of this Honorable Court
in the premises.
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35. Complainant, ever since the said demand of
the said Hdgar L. Wike, trustee in bankruptecy as
aforesaid, was liquidated, and fixed at the specific
sum of $7500.00, has always been willing and still
is willing to pay said sum of $7500.00 to such per-
son or persons who is or are lawfully entitled to
receive the same and to whom he can pay it with
safety; and does hereby offer to pay said sum of
money into this Court.

Complainant is without adequate remedy in the
courts of law, and therefore prays:

L.

That Edgar L. Wike, trustee in bankruptey for
Potts Bros. and Cooperson, Inc., Smith-Austermuhl
Company, Kdwin A. Peterson, Pearce Fire Proof
Company, C. B. Coles and Sons Company, Lou A.
Liebig, Camden Materials Company, George Weiss
Company, Hitchner and Holmes, Parkside Trust
Company and Emergency Elevator Company, who
are the defendants to this suit may answer this bill
of complaint and each statement therein made.

I11.

That the said defendants may interplead and de-
termine their rights to the said sum of $7500.00.

135

That complainant may be ordered to pay said
sum of $7500.00 into this court.

Lt
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IV.

That complainant upon payment into this court
of said sum of $7500.00 and the procuring of said
defendants to interplead and settle their rights to
the said sum of money according to law and the
practice of this court, may be ordered, adjudged and
decreed to be discharged from all liabilities to the
sald defendants or any of them in the premises.

V.

That complainant may be paid out of said fund
its costs of these proceedings and a reasonable coun-
sel fee.

VI.

That a writ of injunction restraining the Park-
side Trust Company from the further prosecution
of its action at law against complainant may issue.

VII.

That a writ of injunction may issue restraining
Fdgar L. Wike, trustee in bankruptey as aforesaid,
from the entry of any judgment against complain-
ant upon the report of William J. Kraft, Esquire,
Referee as aforesaid.

VIII.

That a writ of subpoena may issue commanding
the said defendants to answer this bill and to abide
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by such decree as the Court may make in the prem-
1ses.
D. T. STACKHOUSE,
Solicitor for and of Counsel
with Complaimant.

“SCHEDULE A”’

THIS AGREEMENT, made the twenty-ninth day
of July in the year one thousand nine hundred and
twenty-two by and between Walter R. Potts, Har-
rison W. Potts and Max W. Cooperson, trading as
Potts, Bros. and Cooperson of Philadelphia, Penn-
sylvania, party of the first part (hereinafter desig-
nated the Contractors), and Harry Pinsky and Son
Company of Camden, New Jersey, a corporation

20 under the laws of the State of New Jersey, party

of the second part (hereinafter designated the
Owner), WITNESSETH, that the Contractors, in
consideration of the agreements herein made by the
the Owner, agree with the said Owner as follows:

ARTICLE 1. The Contractor shall and will pro-
vide all the materials and perform all the work for
the building and construction of a 5-story brick
store building located at the N. K. Corner of Broad-
way and Spruce Street, Camden, New Jersey, (with
the exception of the heating, plumbing, electric wir-

)
30 ing and elevators) as shown on the drawings and

deseribed in the specifications prepared by SOLO-
MON KAPLAN, Architect, which drawings and
specifications are identified by the signatures of the
parties hereto, and become hereby a part of this
contract.

ART. II. It is understood and agreed by and be-
tween the parties hereto that the work included in

this contract is to be done under the direction of
the said Architect, and that his decision as to the
true construction and meaning of the drawings and
specifications shall be final. It is also understood
and agreed by and between the parties hereto that
such additional drawings and explanations as may
be necessary to detail and illustrate the work to be
done are to be furnished by said Architect, and they
agree to conform to and abide by the same as far
as they may be consistent with the purpose and in-
tent of the original drawings and specifications re-
ferred to in Art. I.

It is further understood and agreed by the parties
hereto that any and all drawings and specifications
prepared for the purposes of this contract by the
sald Architect are and remain his property, and that
all charges for the use of the same, and for the
services of said Architect, are to be paid by the said
Owner. ‘

ART. III. No alterations shall be made in the
work except upon written order of the Architect;
the amount to be paid by the Owner or allowed by
the Contractors by virtue of such alterations to be
stated in said order. Should the Owner and Con-
tractors not agree as to amount to be paid or al-
lowed, the work shall go on under the order required
above, and in case of failure to agree, the deter-
11.1inution of said amount shall be referred to arbitra-
tion, as provided for in Art. XII of this contract.

ART. IV. The Contractors shall provide suffi-
cient, safe and proper facilities at all times for the
inspection of the work by the Architect or his
authorized rppresentatives; shall, within twenty-
four hours after receiving written notice from the
Architect to that effect, proceed to remove from the
grounds or buildings all materials condemned by
him whether worked on or unworked, and to tak‘o
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down all portions of the work which the Architect
shall by like written notice condemn as unsound or
improper, or as in any way failing to conform to
the drawings and specifications, and shall make
good all work damaged or destroyed thereby.
ART. V. Should the Contractors at any time re-
fuse or neglect to supply a sufficiency of properly
skilled workmen, or of materials of the proper qual-
ity, or fail in any respect to prosecute the work with
promptness and diligence, or fail in the perform-
ance of any of the agreements herein contained, such
refusal, neglect or failure being certified by the
Architect, the Owner, shall be at liberty, after three
days written notice to the contractors, to provide
any such labor or materials, and to deduct the cost
thereof from any money then due or thereafter to
become due to the Contractors under this contract;
and if the Architect shall certify that such refusal,
neglect or failure is sufficient ground for such ac-
tion, the Owner shall also be at liberty to terminate
the employment of the Contractors for the said
work and to enter upon the premises and take pos-
session, for the purpose of completing the work in-
cluded under this contract, of all materials, tools
and appliances thereon, and to employ any other
person or persons to finish the work, and to provide
the materials therefor; and in case of such discon-
tinuance of the employment of the Contractors shall
not be entitled to receive any further payment un-
der this contract until the said work shall be wholly
finished, at which time, if the unpaid balance of
the amount to be paid under this contract shall ex-
ceed the expense incurred by the Owner in finish-
ing the work, such excess shall be paid by the Owner
to the Contractors; but if such expense shall ex-
ceed such unpaid balance, the Contractors shall pay
the difference to the Owner. The expense incurred
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by the Owner as herein provided, either for furn:
i\\:hing' materials or for finishing the work, and any
damage incurred through such default, shall b.e
audited and certified by the Architect, whose .('(‘1‘11—
ficate thereof shall be conclusive upon the parties.

ART. VI. The Contractors shall complete the
several portions, and the whole of the \\'m'l.{ com
prehended in this Agreement by and at the time or
{imes hereinafter stated, to wit: within one hundred
fifty working davs from the date of this contract. .

ART. VIL. Should the Contractors be delayed in
the prosecution or completion of the work by 111.0
act, neeleet or default of the Owner, of the Archi-
{ect, or of any other contractor employed by the
Owner upon the work, or by any damage aused by
fire or other casualty for which the Contractors are
not responsible, or by combined action of workmen
in no wise caused by or resulting from default or
collusion on the part of the Contractors, then the
fime herein fixed for the completion of the \\'.m'k
shall be extended for a period equivalent to the time
lost by reason of any or all the causes aforesaid,
which extended period shall be determined and fixed
by the Architect: but no such allowance shall l.)o
made unless a claim therefor is presented in writ-
ing to the Architeet within forty-eight hours of the
occurrence of such delay.

ART. VIII. The Owner agrees to provide all
labor and materials essential to the conduct of this
work not included in this contract in such manner
as not to delay its progress, and in the event ot
failure so to do, thereby causing loss to the Con-
tractors, agrees that it will reimburse the Contrac-
tors for such loss; and the Contractors agree that
if they shall delay the progress of the work so as to
cause loss for which the Owner shall become liable,
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then they shall reimburse the Owner for such loss.
Should the Owner and Contractors fail to agree as
to the amount of loss comprehended in this Article,
the determination of the amount shall be referred to
arbitration as provided in Art XII of this contract.

ART. IX. It is hereby mutually agreed between
the parties hereto that the sum to be paid by the
Owner to the Contractors for said work and ma-
terials shall be One hundred thousand dollars, and
for any additional excavations not including shor-
ing or pumping 95 cents per cu. yard. and for ex-
avating where shoring or pumping shall be re-
quired $3.50 per cu. yd.; for additional brick work
$38.00 per thousand; for additional concrete work
not including forms or reinforcement $11.00 per cu.
yd.; for additional form work 22 cents per sq. ft.;
for additional reinforcement 714 cents per pound
in place, subject to additions and deductions as here-
inbefore provided, and that such sum shall be paid
by the Owner to the Contractors, in current funds,
and only upon certificates of the Architect, as fol-
lows:

Estimates of the work completed, shall be fur-
nished to the Architect by the Contractors on the
first day of each succeeding month and when ap-
proved by him 80 per cent. of such estimates shall
be paid by the Owner on or before the tenth day
of the same month, the remaining 20 per cent. of
such estimates shall be paid at the time of final
payment. The Contractors agree to give to the
Owner a bond in the sum of One hundred thousaid
dollars conditioned for the payment.

The final payment shall be made within sixty days
after the completion of the work included in this
contract, and all payments shall be due when certi-
ficates for the same are issued,
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If at any time there shall be evidence of any lien
or claim for which, if established, the Owner of the
said premises might become liable, and which is
chargeable to the Contractors, the Owner shall have
the right to retain out of any payment then due or
thereafter to become due an amount sufficient to
completely indemnify it gainst such lien or claim.
Should there prove to be any such claim after all
payments are made, the contractors shall refund to
the Owner all moneys that the latter may be com-
pelled to pay in discharging any lien on said prem-
ises made obligatory in consequence of the Con-
fractors’ default.

ART. X. Tt is further mutually agreed between
the parties hereto that no certificate given or pay-
ment made under this contract, except the final certi-
ficate or final payment, shall be conclusive evidence
of the performance of this contract, either wholly
or in part, and that no payment shall be construed
to be an acceptance of defective work or improper
materials.

ART. XI. The Owner shall during the progress
of the work maintain insurance on the same against
loss or damage by fire, Lightning, Wind or other
casualty (and notify Architect of all insurance
placed), the policies to cover all work incorporated
in the building, and all materials for the same in or
about the premises, and to be made payable to the
parties as their interest may appear.

ART. XII. In case the Owner and Contractor
fail to agree in relation to matters of payment, al-
lowance or loss referred to in Arts. III or VIIi of
this contract, or should either of them dissent from
the decision of the Architect referred to in Art.
VII of this contract, which dissent shall have peen
filed in writing with the Architect within ten days

[0
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of the announcement of such decision, then the mat-
ter shall be referred to a Board of Arbitration to
consist of one person selected by the Owner, and
one person selected by the Contractors, these two
to select a third. The decision of any two of this
Board shall be final and binding on both parties
hereto. HKach party hereto shall pay one-hali of
the expense of such reference.

ART. XIII. The Contractors further agree tc
execute and deliver to Owner contemporaneously
with the execution of this agreement, a bond in the
sum of $100.000, with National Surety Company as
Surety, conditioned for the faithful and complete
performance by the Contractor of the terms of the
agreement and with such other conditions as shall
be satisfactory to the Architect.

The said parties for themselves, their heirs, sue-
cessors, executors, administrators and assigns, do
hereby agree to the full performance of the cove-
nants herein contained.

IN WITNESS WHEREOF, the parties to these
presents have hereunto set their hands and seals,
the day and year first above written.

In Presence of K. M. Fenn,

Walter R. Potts (Seal)
Harrison W. Potts (Seal)
Max W. Cooperson (Seal)
Trading as Potts, Bros. and
Cooperson,
Harry Pinsky and Son
Company,
By Reuben Pinsky,
President.
(Pinsky Co.)
(Seal)

Attest: John W. Holmes,

Secretary.
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“SCHEDULE B.”

KNOW ALL MEN BY THESE PRESENTS,
That Where the Parkside Trust Company, of Cam-
den, New Jersey, is about to discount a mnote of
Potts, Bros. & Clooperson, a corporation, endorsed
by Walter R. Potts, Harrison M. Potts and Max W.
(looperson, in the sum of Ten Thousand Dollars
($10,000.00) and credit the proceeds therefrom to
the account of Potts, Bros. & Cooperson, and

WHEREAS Potts, Bros. & Clooperson, a corpora-
tion, as contractor and builder has been construect-
ing a building at Broadway and Spruce Street, Cam-
den, New Jersey, for Harry Pinsky & Son Com-
pany, a corporation and under the terms of the con-
tract therefore dated July 29th, 1922, there will be
due Potts, Bros. & Cooperson, Incorporated, sixty
days after the completion of said building, a sum
exceeding said sum of Ten Thousand Dollars and

WHEREAS, the discount of said note was neces-
sary to finance the conclusion of said building opera-
tion.

NOW, THEREFORE, the said Potts, Bros. &
Cooperson, Incorporated, for itself, its successors
and assigns, does hereby assign, transfer and set
over unto the Parkside Trust Company, its claim,
debt or indebtedness to the extent of Ten Thousand
Dollars due from Harry Pinsky & Son Company,
giving and granting unto the Parkside Trust Com-
pany and its successors and assigns, not only the
absolute title and right of collection of said moneys,
but the privilege and right in its name or its trade
name to sue for and recover the same and to re-
ceipt therefore.

[0
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[t being understood and agreed by and between PARKSIDE TRUST COMPANY,

Potts, Bros. & Cooperson, Incorporated and the By Alfred L. Sayres,
Parkside Trust Company, that this assignment of President.
said debt is as collateral security to said note of Attest:
Ten Thousand Dollars and this assignment is to be- : J. Hartley Bowen,
come null and void in the event that Potts, Bros. Secretary.
& Cooperson, Incorporated shall otherwise fully pay
and satisfy the obligation created by the discount '
of said note. ' Bl SR A L

10 And the Harry Pinsky & Son Company, for itself B H Bl TS 10

and its successors zm.d assigns, does hereby consent THE STATE OF NEW JERSEY TO
and agree to said assignment and accept this assign-
ment of said indebtedness by Potts, Bros. & Co-
operson, Incorporated to the Parkside Trust Com-
pany aforesaid, in accordance with the terms of the
contract dated July 29th, 1922.
IN WITNESS WHEREOF, the parties hereto ;
have caused these presents to be signed by their
Presidents, attested by their Seeretaries, and their

Harry Pinsky & Son Company, a cor-

(SEAL) poration. You are summoned to answer

the annexed complaint of Parkside Trust

(‘fompany, a corporation, in an action at

law in the Camden County Circuit Court. And take

notice that unless you file your answer to said com-

plaint with the clerk of the Camden County Cireuit
Court, at Camden within twenty days after service 20)

20 corporate seals affixed hereto, the ninetenth day of ' g s : ;

September, A. D i | Ired o bweniy upon you of this writ and the annexed complaint,

eptember, A. D., nineteen hundred any twenty- the plaintiffs may proceed in the suit and judgment

three. ; 5. 1ay. pt > na judg /
Signed, Sealed and delivered in the presence of may et e i

olgnea, vealed ¢ : 2Te( eSS 3 ‘\y-]rlws\y 1SS R o e 3 >y :

( : ) S NES alph W. E. Donges, Esquire, Judge

POTTS, BROS. & COOPERSON, INC,, ? cip g S ! ‘ i

of the Camden County Cireunit Court, at Camden,
this tenth day of October, A. D. nineteen hundred
and twenty-four.

By Harrison W. Potts,
Vice-President.
Attest: (signed) Wm. D. Brown, Clerk.

Max. W. ( ()(7)])”"“)11’ (Signed) Albert S. Woodruff,
Secretary.

30 HARRY PINSKY & SON COMPANY, Atforney. 30
By Reuben Pinsky, '
President.
Attest:
John W. Holmes, )

Secretary.
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CAMDEN COUNTY CIRCUIT COURT.

Parkside Trust Company,
a corporation,
Plaintift,

Action at Law.

\ \
() Complaint.

V.
[larry Pinsky & Sons
(‘ompany, a corporation,
Defendant.

Plaintiff, a corporation organized and existing
under and by virtue of the laws of the State of New
Jersey, says that:

1. On July 29th, 1922, Potts Bros. & Cooperson,
a corporation entered into a contract with defen
dants to construet for it a building at Broadway and
Spruce Street, Camden, New Jersey.

9. Tn accordance with the terms of said contract
Potts Bros. & Cooperson performed labor and fur-
nished materials and became entitled to received
from said defendant the sum of $10,000.

3. On September 10th, 1923, an agreement was
entered into between plaintiff, defendant and said
Potts Bros. & Cooperson, wherein Potts Bros. &
(‘ooperson, assigned, transferred and set over unto
the plaintiff its claim, debt or indebtedness to the
amount of $10,000 then past due from the defendant
to said Potts Bros. & Cooperson, a true copy of
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which assignment is annexed hereto and made a
part hereof.

4. In accordance with the terms of said assign-
ment said amount, to wit, $10,000 was to be paid the
plaintiff by defendant, sixty days after the comple-
tion of said building.

Plaintiff has demanded of the defendant the sum
of $10,000 which the defendant has refused and still
refuses to pay, although said building has been com-
pleted for more than sixty days

Plaintiff demands as damages the sum of $10,000
with interest.

(signed) Albert S. Woodruff
Attorney for Plaintiff.
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SCHEDULE D.

CAMDEN COUNTY CIRCUIT COUR'T

Edgar L. Wike, Trustee in\
Bankruptey for Potts
Bros. and Cooperson Inc.
(formerly Walter Car-
son, Ancillary, Receiver Action at Law.
of Potts Bros. and Coop- Referee’s Report.
erson Ine. Bankrupt)
V.
Harry Pinsky & Sons
Company.

This matter having been referred to me, by Hon.
Ralph W. E. Donges, Judge of the Camden County
(‘ircuit Court, as Referee, and 1T having first sworn
that T would faithfully and fairly hear and examine
this case in question, and make a just and true re-
port according to the best of my skill and under-
standing (which oath is on file in this cause); and
the parties by their respective attorneys, having ap-
peared before me on January 29, 1926, and April 8,
1926 (two days March 8 & 9, 1926, which was set
for the hearing the referee was ill) and the wit-
nesses having been produced and examined before
me under oath, and the proofs of the respective par-
ties having been offered and submitted, and coun-
sel for the respective parties having appeared be-
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fore me on July 14 and July 15, 1926, I do respect-
fully report;

1. That this suit was brought by the plaintift to
recover the sum of $18,536.29, a balance alleged to
be due under a contract for the erection of a cer-

tain building for the defendant in Camden, N. J.

2. That the defendant filed an answer and an
amended answer and counter-claim, in which it set,
among other things, that it was entitled to two ad-
ditional credits of $2500. each upon two notes given
by it to the plaintiff, which it alleged that it after-
wards paid on account of the cost price of erecting
said building, for which no credit was given in the
bill of particulars annexed to the complaint; and
claiming damages for defective materials and work-
manship, to an amount in excess of $14,000.

3. That the testimony was taken stenographically,
through Fred W. Albert, who secured the services
of C. R. Myrose of Atlantic City, and he attended
3 days, and his per diem and carfare for the three
days he attended me is $40.80.

4. That T heard the case on the portion of three
days, and had two conferences with counsel.

0. That on July 14 and July 15, 1926, counsel ap-
peared before me, with a view to a compromise and .
settlement, and counsel for the defendant, admitted
that there was due from the defendant, to the plain-
tiff, in compromise and settlement of all claims and
differences between them in this suit, the sum of
seventy-five hundred dollars ($7500.00) and coun-
sel for the plaintiff consented and agreed to accept
this sum, in full settlement and satisfaction of all
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claims and demands of the plaintiff in this suit, and
requested the referee to so report; and I accord-
ingly report that there is due from the defendant to

the plaintiff the sum of seventy five hundred dollars
($7500.00) in this suit.

6. That it was agreed by counsel for the respec-
tive parties, that no costs should be taxed in this
suit and that each party should pay their own costs;
and that the fee of the referee and stenographer,
should be paid by the plaintiff and defendant, in
equal parts.

Respectfully submitted this 15 day of July, 1926.
(signed) William J. Kraft
REFEREE.

STATE OF NEW JERSEY, | .
COUNTY OF CAMDEN, it

REUBEN PINSKY, of full age, being duly sworn
according to law, on his oath says that:

1. I am the President of Harry Pinsky and Son
Company, the complainant in the foregoing bill of
complaint and its agent in this behalf.

2. Said bill of interpleader is filed against the de-
fendants in this cause without any fraud or collu-
sion between the complainant and the defendants or
any or either of them; and the said bill is not ex-
hibited by the complainant at the request of the said
defendants or of any or either of them; and the com-
plainant has not been indemnified by the said de-
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fendants or by any or either of them; but the said
bill is exhibited by the complainant with no other
intention than to avoid being sued or molested by
the said defendants touching the matters in said bill
of complaint contained.

Reuben Pinsky

Sworn and subseribed before me
this 19th day of July 1926
Sydney T. Smith
M. C. C. of N. J.

AMENDMENT TO BILL.
(Filed October 5, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Harry Pinsgy & Sox
CompaNy,
Complainant, On Bill, &e.
and Amendment to Bill.
Epcar L. Wik, Trustee,
&e., et al.,
Defendants.

The complainant hereby amends its bill of com-
plaint in the above cause in the following partic-
ulars;
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1. By inserting the following as paragraph 33a,
on page 9.

33a. That Wilfred B. Wolecott, a counsellor at law
of the State of New Jersey, who is legal counsel for
the defendant, Edgar L. Wike, trustee as aforesaid,
has or claims to have some lien upon his client’s
ause of action hereinbefore set forth.

9. By inserting the name Wilfred B. Wolcott in
sub-division T of paragraph 35, on page 10 of the
bill of complaint; and adding the said Wilfred B.
Wolcott as a party defendant to the said suit.

D. T. STACKHOUSE,
Solicitor for Complainant.

We hereby consent to the filing of the above
amendment.
Wirrrep B. Worcorr, 10/4/26
Solicitor Pro Se. and for Edgar L.
Wike, Trustee in Bankruptcy
for Potts Bros. and Cooperson,
Inec.
Breakvy, StockweELL & BuruiNg,
10/4 /26
Solicitor for Smith-Austermuhl
Company.
Davip R. Rosg, 10/4/26
Solicitor for Edwin A. Peterson.
Epwin S. SHARPLESS,
Solicitor for Pearce Fire Proof
Company.
JosgpH Brck TYLER,
Solicitor for C. B. Coles and Sons
Company.

Amendment to Bill 31

Riceins & Davis,
Solicitor for Low A. Liebig and
George Weiss Company.
Sypyey T. SmirH,
Solicitor for Camden Materials
Company.
ALBerT S. WOODRUFF, 10/4/26
Solicitor for Parkside Trust Com-
pany.
BreakLy, StockweLL & Buruing,
10/4/26
Solicitors for Hitchner and
Holmes.
CaarLEs W. LErzaus,
Solicitor for Emergency Elevator
Company.
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SUPPLEMENTAL BILL.
(Filed October 5, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Harry Pinsky & Son
CoMPANY,
Complainant, On Bill, &e.
and / Supplemental Bill.
ipcar L. Wike, Trustee,
&e., et al.,
Defendants.

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The complainant, Harry Pinsky & Son Company,
a corporation organized under the laws of the State
of New Jersey, having its principal office in the City
of Camden, respectfully shows that:

1. On or about the 20th day of July, 1926, this
complainant filed its original bill of complaint in
this court against Edgar L. Wike, trustee in bank-
ruptey for Potts Bros. and Cooperson, Inc., Smith-
Austermuhl Company, Edwin A. Peterson, Pearce
Fire Proof Company, C. B. Coles and Sons Com-
pany, Lou A. Liebig, Camden Materials Company,
George Weiss Company, Hitchner and Holmes and
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Kmergency Elevator Company, as defendants, pray-
ing that complainant might be permitted to pay into
this court the sum of $7,500.00, which was in its
hands as the proceeds of a certain settlement made
between complainant and KEdgar L. Wike, trustee as
aforesaid, in a suit pending in the Camden County
(ircuit Court by the said Edgar L. Wike, trustee
as aforesaid against complainant, its said demand
had, however, not at that time been reduced to judg-
ment by the said Edgar L. Wike, trustee as afore-
said; but to which said fund the said Edgar L. Wike,
trustee as aforesaid, and the other defendants have
since made various and conflicting claims, which
said elaims complainant, among other things, prayed
that they might interplead in this court.

2. Since the filing of the original bill of complaint
the same has been amended by adding as a party
defendant to the said suit, Wilfred B. Wolcott, he
also having or claiming to have some interest in
the said fund.

3. That answers were filed on behalf of the de-
fendants, . B. Cloles and Sons Company, Hitehner
and Holmes and Smith-Austermuhl Company; but
that said answers have since been withdrawn.

4. That statements of claims have been filed by
several of the defendants in said cause; but no de-
cree has been entered herein.

5. That sinee the exhibition of complainant’s orig-
inal bill, Honorable Ralph W. E. Donges, Judge of
the Cireuit Court of Camden County, acting upon
the report of William J. Kraft, Referee in the cause
in said Circuit Court between the said KEdgar L.
Wike, trustee as aforesaid, and complainant did or-
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der that the said Referee’s report be confirmed and
that judgment be entered in the said Circuit Court
in favor of the plaintiff, Edgar L. Wike, trustee in
bankruptey for Potts Bros. and Cooperson against
this complainant, the defendant in said Circuit
Court suit for the sum of $7,500.00 without costs to
either party, all of which will more fully and at large
appear in a copy of the said rule confirming the
sald Referee’s report, hereunto annexed, hereby
made part hereof and marked ‘“Schedule A,”’ which
said order was entered on the twentieth day of Sep-
tember, 1926 ; and that thereupon judgment was en-
tered in the said Camden County Cireuit Court, pur-
suant to the said order.

6. The entry of the said order and of judgment
thereon as aforesaid, was had since the exhibiting of
its original bill of complaint by this complainant
and complainant sets up the said circumstances by
way of supplement to its said original bill.

Complainant, therefore, prays:

i

That the parties named in its original bill as de-
fendants may answer this supplemental bill and
each statement therein made.

I1.

That the said Wilfred B. Wolcott may answer
both complainant’s original bill and this supple-
mental bill and each statement therein made.

I1L

That this complainant may have the same relief
against the said defendants as he might have had
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were the facts hereinbefore stated by way ()t. sup
plement, stated in complainant’s original bill of
complaint.

IV.

That a writ of subpoena may issue demanding the
said defendant, Wilfred B. Wolcott, to answer the
original bill of complaint and also this supplemental
bill of complaint; and that a writ of suhp().ona may
likewise issue demanding the balance of said (lot(.\n—
dants to answer this supplemental bill of complaint
and to abide by such decree as this Court may make
in the premises.

D. T. STACKHOUSE,
Solicitor for and of Counsel
with Complainant.

We, the undersigned, defendants in the above
cause, do hereby waive order to file the above sup-
plemental bill and process of subpoena 1]1(‘1'0()11,' al}d
agree to answer the said supplemental bill within
ten days from the date hereof, or to file a statement
of our claim to the fund mentioned and set f.m'lh
in the original and supplemental bill; or in default
of such answer or statement of claim, such 1)1'()(’(‘.(‘(1—
ing may be had in such cause as may be according
to law and the practice of the Court of Chancery,
provided that if statements of claims have hm'(‘*to_
fore been filed upon the original bill and no fur-
ther statements of claims are filed, the statements
of claims originally filed shall be permitted to stand
as in response to the supplemental bill; the defen-
dant, Wilfred B. Wolcott, agreeing to file an answer
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or statement of claim both to the original and sup-
plemental“bill within the time above mentioned.
Dated October 4, 1926.
Wirrrep B. Worcorr, 10/4/26
Solicitor Pro Se. and for Edgar L.
Wake, Trustee in Bankruptcy
for Potts Bros. and Cooperson,
Inc.
Breaxvry, StockweLL & Burring,
10/4/26
Solicitor  for Smith-Austermuhl
Company.
Davip R. Rosg, 10/4/26
Solicitor for Edwin A. Peterson.
Epwin S. SHARPLESS,
Solicitor for Pearce Fire Proof
Company.
10/4/26
JoserH Beck TyLER,
Solicitor for C. B. Coles and Sons
Company.
Ricerns & Davis,
Solicitor for Lou A. ILiebig and
George Weiss Company.
Sypyey T. SmiTH,
Solicitor for Camden Materials
Company.
ALBERT S. WOODRUFF,
Solicitor for Parkside Trust Com-
pany.
SLEAKLY, STOCKWELL & BURLING,
10/4/26
Solicitors for Hitchner and
Holmes.
Cuarres W. Lerzeus,
Solicitor for Ewmergency FElevator
Company.

Statement of Claim of Parkside Title and 387
Trust Company.

STATEMENT OF CLAIM OF PARKSIDE
TITLE AND TRUST COMPANY.

(Filed August 21, 1926.)

IN CHANCERY OF NEW JERSEY.

Between
Harry Pinsgy & Sox
ComMPANY,
Complainant,
)
and
Epcar L. Wikr, Trustee,
&e., et al.,
Defendants.

On Bill, &e.
Statement of Claim
of Parkside Title
and Trust Com-
pany.

Statement of the claim of the defendant, Parkside
litle and Trust Company:

1. Defendant Potts Brothers and Cooperson, Ine.,
by assignment, dated September 19th, 1923, a copy
of which said assignment is annexed to the bill of
complaint and marked Schedule B, with the consent
and knowledge of complainant assigned all moneys
due or to become due under the contract entered
into between complainant and said defendant, Potts
Brothers and Cooperson, Inc., a copy of which con-
tract is annexed to the bill of complaint and marked
Schedule A.
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Trust Company.

2. At the time of said assignment there was due
and owing under said contract a sum in excess of
$10,000.00 from complainant to defendant, Potts
Brothers and Cooperson, Inc.

3. Complainant at the time of said assignment
represented to defendant, Parkside Title and Trust
Company, that there was due and owing from com-
plainant to defendant, Potts Brothers and Cooper-
son, Ine., under said contract, a sum in excess of
$10,000.00.

4. Defendant, Parkside Title and Trust Company
has never received said $10,000.00 or any part there-
of and the whole of said sum is still due and owing.

ALBERT S. WOODRUFF,
Solicitor of Defendant, Park-
side Title and Trust Com-
pany. )

Statements of claim against the fund were filed
also by the other defendants.

Notice of Application for Interlocutory
Decree

NOTICE OF APPLICATION FOR INTER.
LOCUTORY DECREE.

IN CHANCERY OF NEW JERSEY.

Between \
Harry Pinsky & Son \
CompaNy, (’ On Bill, &e.
Complainant,| Notice of Application
and / for Interlocutory
Fpcar L. Wike, Trustee, (‘ Decree.
&e., et al.,

Defendants. )

20

To Wilfred B. Wolcott, Esquire, Solicitor Pro Se.
and for Edgar L. Wike, Trustee in Bankruptcy
for Potts Bros. and Cooperson, Inc., Bleakly,
Stockwell & Burling, Esquires, Solicitors for
Defendants, Swmith-Austermuhl Company and
Hitchner and Holmes; David R. Rose, Esquire,
Solicitor for the Defendant, Edwin A. Peter-
son; Fdward S. Sharpless, Esquire, Solicitor
for Defendant, Pearce Fire Proof Company; 30
Joseph Beck Tyler, Esquire, Solicitor for the
Defendant, C. B. Coles and Sons Company;
Riggins & Davis, Esquires, Solicitors for De-
fendants, Lou A. Liebig and George Weiss
Company; Sydney T. Smith, Esquire, Solicitor
for Defendant, Camden Materials Company;
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Decree

Albert S. Woodruff, Esquire, Solicitor for De-
fendant, Parkside Trust Company; Charles W.
Letzgus, Esquire, Solicitor for the Defendant,
Emergency Elevator Co mpany :

Take notice that T will apply to the Chancellor of
the State of New Jersey, at the Chancery Chambers
in the Court House, Camden, New Jersey, on Mon-
day, October 25, 1926, at the hour of ten o’clock in
the forenoon for an order or decree permitting the
deposit in court of the fund mentioned and referred
to in the original and supplemental bills of com-
plaint in the above cause, and that the defendants
may interplead their claims to said fund as between
themselves and for the allowance of the costs of this
procceding and a counsel fee to the solicitor of the
complainant, and for such further and other order
in the premises as may be proper.

D. T. Srackmovss,
Solicitor for Complainant.

(Service of above notice was duly acknowledged
by or on behalf of all defendants.)

Interlocutory Decree

INTERLOCUTORY DECREE.

IN CHANCERY OF NEW JERSEY.

Between
Harry Pinsgy & Son
CoMmPANy,
Complainant, On Bill, &e.
and Interlocutory Decree.
Epear L. Wikg, Trustee,
&e., et al.,
Defendants.

This matter coming on to be heard upon applica-
tion on behalf of the complainant to pay into this
court the sum of $7,500.00, being the amount in its
hands as the result of a settlement and adjustment
of certain disputes between the complainant and
the defendant, Kdgar L. Wike, trustee in bankruptey
of Potts Bros. and Cooperson, Inec., to which fund
the other defendants in said cause lay claim:

And it appearing that the complainant holds such
fund for the true owner thereof without having or
claiming any right or interest therein; and that
the bill of interpleader in this cause is properly
brought by said complainant; and that said com-
plainant is entitled to relief prayed for by it.

And it further appearing that notice of this ap-
plication has been duly given all of the defendants
in this suit,

20

30
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It is thereupon on this 25th day of October, 1926,
ordered, adjudged and decreed that the said bill of
interpleader is properly brought by the complain- RECEIPT.,
ant 1n this cause; and that said complainant is en-
titled to the relief prayed for by it. Office of Clerk in Chancery, New Jersey,

And it is further ordered, adjudged and decreed Trenton, N. J., Oct. 26th, 1926.
that said complainant be and it is hereby dismissed : RECEIVED from D. Trueman Stackhouse
from the further prosecution of this suit, with its Seventy-five hundred and no/100 Dollars,
costs to be taxed, including a counsel fee of $150.00, Pinsky vs. Wike 61-334
which is hereby allowed the said complainant, to be $7500.00 Thomas Barber Clerk. 10
paid by the clerk of this court out of the said fund per ABA.
to be deposited in the court, as hereinafter pro-
vided.

And it is further ordered that the complainant de-
posit with the clerk of this court the said sum of
$7,500.00 -mentioned and referred to in the original
and supplemental bills of complaint in this cause;
and that thereupon the said complainant be re-
leased, acquitted and discharged from all claims
by or liability to the defendants in this suit or any
of them for, upon or by reason of such fund.

And it is further ordered, adjudged and decreed
that the defendants in this cause interplead, settle
and adjust their several claims, demands and mat-
ters in controversy in this suit as between them-
selves.

Respectfully advised,
E. R. WALKER,
C.
30 g. B. Leaming,
Vice-Chancellor.
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TESTIMONY.

IN CHANCERY OF NEW JERSEY.

Between
Harry Pinsky & Sox
ComPpaNy,
Complainant, |
and /
Epcar L. Wikg, Trustee,
&e., et al.,
Defendants.

On Bill, &e.

Leaming, V. C,

FINAL HEARING

January 17th, 1927.

() APPEARANCES:

D. T. StackmousE, Esq., for the complainant.

JoserH Brck TyLEgr, Esq., for C. B. Coles & Sons
Company.

ALBERT S. Wo0ODRUFF, Esq., for Parkside Trust
Company.

Epwarp S. SuarrLEss, Esq., for Pierce Fireproof
Company,

Discussion 45

Davip R. Rosg, Esq., for Edwin A. Peterson.

Traomas R. Savurer, Esq., for Smith-Austermuhl
Co. & Hitehner & Holmes.

Cuarnes W. Lerzaus, Esq., for Emergency Eleva-
tor Company.

Fraxx W. Davis, EsQ., for Lou. A. Leibig.

WiLiam C. Gorsuank ,Esq., for Kdgar L. Wike,
Trustee.

Mr. Gotshalk: This is the day set for final hear-
. = < . ) . S ey
mg i the interpleader suit of Harry Pinsky & Son
Company v. lidgar L. Wike, trustee, et al.

The Court: Is this a matter of establishing
claims, merely?

Mr. Gotshalk: T think so, your Honor. T think
it is a matter of establishing the legal priorities be-
tween the claimants.

The Court: Well, now, give me an idea of the
status. I assume the money has been paid into
court.

Mr. Gotshalk: If the Court please, a judgment
was recovered in the Camden County Cireuit Court
several months ago by Edgar L. Wike, trustee in
bankruptey of Potts Brothers and Cooperson, the
subject of the litigation was a building contract en-
tered into by the bankrupts with the Pinsky Com-
pany prior to their bankruptey. Potts Brothers
& Cooperson were adjudicated bankrupts on May 16,
1924, and Mr. Wike was appointed trustee. Sub-
sequently ancillary proceedings were taken in New
Jersey and Mr. Wike was substituted to liquidate
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the amount due on this building contract. 'There
were eight or nine stop notices filed by said ereditors
and also an assignment by the Potts Brothers &
Cooperson, a corporation, to the Parkside Trust
Company, which is consented to by the Pinsky Com-
pany, of all moneys due or to grow due under the
contract

The Court: Who is the owner of the property?

Mr. Gotshalk: The owner of the property was the
Pinsky Company, the defendant in the Circuit Court

suit and the complainant in this interpleader suit.

The Court: They filed the bill of interpleader
and procured the necessary order compelling the
defendants to interplead?

Mr. Gotshalk: Yes, that is correct.

The Court: And have paid their money into
court?

Mr. Gotshalk: The money is paid into court.

The Court: It is simply a matter of determining
what the claims are. How much money is there for
distribution?

Mr. Gotshalk: $7500, if the Court please, less
$170, I believe, which was paid the referee in the
Circuit Court suit, less the taxed costs of the com-
plainant in his interpleader bill, he being allowed a
counsel fee of $150, and furthermore there is a
claim made by the attorney for the trustee in bank-
ruptey who has conducted the Circuit Court suit in
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which he asks his expenses and counsel fee be al-
lowed him for the conduct of that suit.

n . :

['he Court: That matter will come up here, I sup-
pose. Suppose the different claimants take up the
proofs of their claims.

Mr. Rose: We claim to be the first in priority by
virtue of the filing of a stop notice.

Mr. Gotshalk: There is a claim for counsel fee,
which T don’t think can be denied by any of the
pfn'tivshllm other claimants are among themselves
disputing their priorities—and if it isn’t out of place
It occurred to me your Honor might perhaps like to
have that heard first.

The Court: Very well, go ahead. What is the
application about the attorney’s fee? Counsel wants
to take up the amcunt of the attorney’s fee first, he
said that is the first claim.

Mr. Wolcott: If the Court please, I was the at-
torney of record in the Circuit Court suit and I am
making application for the allowance of my expenses
which amount to $124.95, the cost of suit which
amounts to $58.29, witness fees and traveling ex-
penses amounting to $35.00—those are the actual
costs and expenditures in the suit, and I am making
application for a counsel fee of $1,000 for conduct-
ing the suit and securing the verdict of $7500, in the
Circuit Court on that. I would like to state at length,
under oath, if your Honor thinks proper, just what
services I performed.

The Court: All right,
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Wirrrep B. Worcorr, sworn.

The Witness: The claim against Pinsky on the
building contract was forwarded to me Ly Mr. Ruby
Vale of the Philadclphia Bar in May, 1924, with the
request that I secure the appointment of an ancillary
receiver in this case and prosecute the suite against
Pinsky. I applied to the United States District
Court and sceured the appointment of Mr. Walter
Carson as ancillary receiver. The receiver quali-
fied by giving bond and then took up with me the
matter of the suit which was to be filed. Tt was
October before the suit was actually begun. After
a number of conferences with Mr. Carson I pre-
pared the summons and complaint and began the
suit. In November of that year 1 had a conference
with Mr. Wike, the trustee, and Mr. Vale in Phila-
delphia at Mr. Vale’s office. In January, 1925, it
was necessary to amend the pleadings in the Circuit
Court due to the fact it appcared the original con-
tract had been made by the partnership, known as
Potts Brothers & Cooperson and had been assigned
to the corporation. On April 1st, the cause was
noticed for trial at the April term, 1925. The case
came on for trial but by consent of counsel was re-
ferred to Mr. William J. Kraft as referee to state
the account between the parties. The case was set
down by Mr. Kraft for a hearing and then the mat-
ter of the preparation of the case was gone into.
There were a great many witnesses and it was neces-
sary to interview

The Court: This was to determine how much was
due from the owner to the contractor?
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The Witness: From the owner to the contractor,
who was insolvent, and I was representing the re-
ceiver in bankruptey. The preparation of the case
imvolved conferences with a number of the sub-con-
tractors—the defense made in the case was that the
work had not been properly completed, it was defi-
cient in a large number of respects, and it was ncees-
sary to confer with the sub-contractors who had the
sub-contracts for the different work which was com-
plained of, and also with Mr. Cooperson of the firm
of Potts Brothers & Cooperson, who was really the
most important witness in the case, and olso neces:-
sary to have confercnces with Mr. Wike, the trustece,
as he had all the correspondence and papers cf the
bankrupt concern, and with a Miss Fern, who was
the bookkeeper and who had to be used to prove the
account. Such conferences and preparation took at
least three or four days of actual time and prepara-
tion. The case was set down by Mr. Kraft for a
hearing cn December 15th, and at that time Mr.
Stackhouse, representing Pinsky, filed an amended
answer and 1t was necessary to adjourn the case so
.1]1;11 a reply could be filed, as he raised a new issue
in that answer. The case was adjourned to January
_)\ 29, 1926, and on January 28, there was a hear-
ing before Mr. Kraft in which the testimony of wit-
nesses was taken. Mr. Kraft did not complete the
hearing and adjourned it to March 8th, and then on
account of illness it was continued to March 30th.
During these continuances an effort was made to
settle the case or to agree upon an amount which
l.’insl\'_\' should pay. When the suit was started any
liability whatever was denied on account of the de-
fects, but after the testimony had been taken on one
or two occasions before Mr. Kraft we were able
to talk settlement with Mr. Stackhouse, the attorney
for Pinsky, the defendant. After several confer-
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ences with Mr. Stackhouse, the last of which was also
a conference with the referee, it was agreed that they
would pay the sum of $7500, and that the referee
should advise that that amount be paid and judg-
ment entered for that amount. This agreement was
carried out and Mr. Kraft filed his report recom-
mending that the sum of $7500, Le the verdict in the
case as agreed upon between the parties. It was
necessary to apply to Judge Donges to enter the
Judgment for that amount, and such application was
made. After the entry of the judgment Mr. Stack-
house gave notice of an application to cancel the
judgment of record, in the meantime he having filed
his interpleader bill, on the theory that the judgment
was a lien against the property of Pinsky and the
money had been paid into court and Pinsky should
be relieved. This application was made before
Judge Donges in Trenton, and was opposed by me,
but an order was finally entered that the lien of the
Judgment against the building be cancelled but that
the right of the trustee to claim the fund which was
awarded to him by the judgment should not in any
way be affected Dy the cancellation of the judgment
on the record. After the entry of the judgment the
defendant’s counsel raised an objection to paying
the amount of the judgment to the trustee on the
ground that stop notices had been filed prior to the
bankruptacy and also an assignment which might
affect the judgment had heen made by Potts Brothers
& Cooperson to the Parkside Trust Company. This
resulted in several conferences with counsel for the
defendant in the suit in the Cireuit Court, and act-
ing on his suggestion application was made to the
United States Distriect Court at Trenton to receive
the fund and determine the question of the priorities
of the claimants against the fund. This application
was denied by that Court because the money was not
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actually in the United States Distriet Court, and i
was then agreed that the interpleader bill should be
filed as it appeared that Pinsky could not safely pay
the amount of this judegment, at least his counsel felt
he could not pay the amount of the judgment to the
trustee in bankruptey on account of these stop notice
claimants. In the preparation and conduct of the
case at least twelve to fifteen days of actual time was
consumed in conferences with witnesses, there were
conferences before Mr. Kraft—Mr. Kraft in mak-
ing his report showed he had spent three full days
in taking testimony before adjusting the case. 1
find T wrote 110 letters and received at least that
many. 1 made numerous 'phone calls, probably 40
or 50, T kept no account of those. As I stated in
openine the matter, the taxed costs in the Cirenit
Court amounted to $58.29, my expenditures for wit-

nesses and traveling expenses were $35.00——
The Court: What was the $124.95?

The Witness: 1 spent $124.95, being the costs in
the United States Distriet Court amounting to $21.-
99, three payments on the premium on the receiver’s
bond, the receiver in the Bankruptey Court, it was
necessary to have a receiver appointed, they were
$30.00. Thomas L. Gaskill, referee in bankruptey,
$5.00 for approving the bond, and an item of $8.00
paid to Gordon Grey for examining the records.
Gordon Grey is an attorney-at-law and I employed
him to make a search in connection with the suit.
That made a total of $124.95.

The Court: Don’t they award any counsel fee in
Circuit Court suits of that nature?

The Witness: I spoke to Judge Donges about that

t0

20
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and he said he thought that inasmuch as this money
was to be paid into the Court of Chancery on inter-
pleader this Court should dispose of all claims
against the fund. He didn’t even allow the payment
of the amount due the referee. It was agreed by
the parties that each should pay one-half of the
amount due the referee but Judge Donges wouldn’t
allow any of the fund to be disposed of and he
wouldn’t consider the matter of fixing an allowance
of counsel fee.

The Court: Have counsel any questions to ask Mr.
Wolcott?

Mr. Gotshalk: 1f the Court please, there are cer-
tain matters which are more or less fundamental to
the elaims of the parties——

The Court: Let us dispose of Mr. Wolcott’s claim.
What suggestion have any parties in interest to the
allowance to Mr. Wolcott of his counsel fee in this
case. (After some pause.) Don’t all speak at once.

The Witness: If the men feel T am asking too
much I want them to feel as though they can say so.
There was nothing in sight when we started and we
ended with $7500,

The Court: What was the $170, you say?

Mr. Gotshalk: $150, which the referce was al-
lowed by Judge Donges, it being dgreed each party
would bear half of the expense, and $20.00 steno-

graphic fees.

The Court: That left $7330. You spoke of some
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taxed costs yet to come out of that. They were in
the other suit?

Mr. Gotshalk: Mr. Stackhouse asked this Court
for a fee and the Court allowed him $150.

The Court: That comes out of the £73007?

Mr. Gotshalk: Yes, sir. 10
Mr. Stackhouse: The amount of the costs was
$199, and some odd cents.

The Court: T want to find out how much money
there is in court. You may have it all gone. The
way it is going it looks as though there won’t be any

~00

left. How much was taken out of the $7330, which
is left with that $170, taken out.

Mr. Stackhouse: T think your Honor will find the 2()
original taxed bill of costs in this matter, inceluding
a counsel fee of $150, in this matter, in the file there.
The Court: How much was paid into Court?

Mr. Stackhouse: $7500.

The Court: $7500?

Mr. Stackhouse: Yes. 30)

The Court: $7500, was actually paid in. Out of
that you claim there ought to be allowed $170, and
this taxed bill of costs of $199.96?

Mr. Gotshalk: Yes, sir. There is an order here




o4 Wilfred B. Wolcott—Direct

from the elerk which will show the exact amount of
that.

The Court: I would like to hear anyone else’s
view as te the allowance to be made to Mr. Wolcolt.

Mr. Woodruff: Representing one of the claim-
ants, Parkside Title & Trust Company, I just asked
Mr. Wolcott whether or not there was a fund in the
Bankruptey Court out of which expenses and counsel
fec might be allowed, and I understand there is some
fund, although itis imeconsiderable, of course, in the
allowance of counsel fee,

The Court: Which fund?

Mr. Woodruff: There is a fund in the Bank-
ruptey Court made, I presume, by the collection of
some of the assets of Potts Brothers & Cooperson
and it occurred to me there might be the possibility
of duplication of cost items or a duplication of coun-
sel fees that ought to be taken into account. Mr.
Woleott has done a great deal of work in this mat-
ter, and although the outcome was unsatisfactory,
because the original claim was $18,000, plus, and only
$7500, was received, yet that seemed to be the best
that could be obtained, and everyone agreed to it
at the last moment, so no ereditor can have any real
objection to that, but the amount that was recovered
does not represent the work of Mr. Woleott, he did
a great deal of work, and my only thought was that
the Court ought to have in mind there may be an-
other fund out of which counsel fees might be sal-
lowed.

The Court: If there is I would like to know it.
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The Witness: As to that, the fund is over in
Pennsylvania and I don’t believe there is any pos-
sibility of securing any allowance. My experience
was, just after I had the receiver appointed I maac
application to the referee in bankruptey for the pay-
ment of the premium on the receiver’s bond and that
was returned with the referee’s comment that our
court had made the bond too high, the bond was
$10,000, and the comment was the bond was too high
and the referee refused to pay the premium on the
bond and I have personally paid it, and T don’t think
there is any possibility of securing an allowance
there.

The Court: We will make the allowance here and
vou report it there and get it if you can. Is the
amount of $1,000 asked for too high? It is a large
percentage of $7500, but it represents that much
work. The question is whether the amount being
recovered being only $7500, there shouldn’t be a
scaling down to a proportionate amount attorney’s
fees that might otherwise be allowed. Attorneys
fees are dependent on two things, one, the amount of
work, the other, the amount recovered. Now, un-
der all the circumstances is $1,000 too much. Do
vou think it ought to be scaled down? 1 think it
should. What do you think.

Mr. Woodruff: 1 spoke bLefore, if the Court
please. It seems to me 1 voiced my feeling with re-
gard to the work that was done. This scaling down
is a matter of equity. In view of the fact that the
Court of equity has only a small fund to distribute—

The Court: You common law lawyers don’t know
anything about scaling down. I wish somebody else
would express themselves. (After pause.) 1 will
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make it $800, if I don’t hear anythingz to the con
trary. Does anybody feel dissatisfied with that?

Mr. Tyler: My claim isn’t affected, if the Clonrt
please, by any allowance.

The Court: Well then, $800. Now, claim No. 1

Mr. Gotshalk: May T please the Court, there are
several facts that T believe would help the Court
in looking at all these claims, one is, it seems to me,
the contracts are annexed to the bill in this case.
Now, the specifications I have from the County
(lerk’s office ; unfortunately they are too voluminous
to obtain certified copies of and T can prove them
richt here. T understand certain ereditors are go-
ing {o claim I have the certified copy of the order
appointing Mr. Wike as trustee, and I have the orig-
inal claims which all defendants in this suit have
filed with the trustee in Lankruptey and it seems to
me it would expedite matters if all these were of-
fered and proved at once.

The Court: What?

Mr. Gotshalk: If all these were put in evidence
in the order named.

Mr. Stackhouse: 1 have what appears to be a
copy of the specifications if you want to use it.

Mr. Davis: I don’t sce why we can’t stipulate to
it. There is no doubt the specifications were filed

and the contract was filed.

Mr. Gotshalk: That was my thought.

Alonzo V. Truitt—Direct Y

The Court: Stipulate to that then if no one has
any objection. This is a copy of the contract?

Mr. Gotshalk: A copy of the specifications. An
nexed to the bill is a copy of the contract.

The Court: Very well, let it be stipulated, it no
one -objects, that this document now produced is a
true copy of the specifications and the contract is in
accordance with the copy annexed to the bill. What
are the matters in dispute here; simply a matter of
requiring proof of the claims?

Mr. Gotshalk: Yes.

The Court: ILet No. 1 claim go ahead.

Mr. Woodruff: Mr. Gotshalk has a list of the
claims that have been filed in the Bankruptey Court.
by some of the creditors. Some of the creditors
have duplicated their efforts and are trying in two
different jurisdictions to have their claims paid.

The Court: Yes, they may get something over
there. If they do it will be deducted from what they
get here. Very well, make the proof of the claims in
their order.

Aroxzo W. Trurrt, sworn.
By Mr. Salter:

Q. Mr. Truitt, where do you reside?
A. ITn Haddonfield.
Q. Are you at the present employed by Smith-
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Austermuhl Company, insurance brokers in C(hm
den?

A. Yes, sir.

Q. Were you employed by them on Octoher 18,
19237

A. T was.

Q. I show you a letter dated Oectober 18, 1923,
addressed to H. Pinsky & Son Company, Broadway
& Spruce Street, Camden, signed, Smith-Austermnhi
(‘ompany, and ask you if you ever saw that letter?

A. Yes, I delivered this letter to Mr. Pinsky.

(). When was the letter delivered?

A. On the 18th.

[0

The Court: This is a stop notice, is it?
Mr. Salter: This is an alleged stop notice.

Q. When was i1t delivered?
A. October 18, 1923.

The Court: Whose claim is this?
Mr. Salter: Smith-Austermuhl & Co.

Q. Mr. Truitt, do you know what this claim is for
and what is the basis for it?

A For fire insurance and the surety bond.

Q. On what building or premises was this fire

3() insurance placed?

A. On Mr. Pinsky’s building, Broadway and
Spruce.

Q. The building that PottsBrothers & Coopersen
had under contract?

A. Yes.

Q. Who ordered this insurance?

A. Potts Brothers & Cooperson.

Alonzo W. Truitt—Direct

. Who ordered the bond?
Potts Brothers & Cooperson.
. What kind of a bond was that?
A bond guaranteeing the completion of the
building.
. An ordinary contractor’s bond they are re
quired to furnish?
A. Yes.
Q. Did you ever make a demand on Potts Brothers
v Cooperson for this $719.76?
A. Yes, sir.
. On what occasion?

The Court: What is the amount of this claim?
Mr. Salter: $719.76.

A. Yes, each month we sent them a statement.

Q. Did you ever talk either with Potts Brothers
or Mr. Cooperson about this account over the tele-
phone?

A. Yes, sir.

Q. And demanded payment?

A. We asked them for payment of it, yes.

Q. Was payment ever made?

A. Not any, no.

Q. Who placed this bond, did you take care of it?

A. No, the man in charge of our bond department.

Q. Who is that?

A. Mr. Kirsher.

Q. TIs he here in court?

A. Yes.

Q. T understand you took care of the insurance
item, is that correct?

A. My title at that time was credit manager ana
I handled the account from a credit standpoint, that
is all.
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Cross-examination.
By Mr. Woodruff:

(Q. This claim which was filed in bankruptey by
Smith-Austermuhl & Company bears the signature
of Mr. Austermuhl, doesn’t it?

A. Yes, sir.

Q. He is what, president of the company?

A. Treasurer.

(). Did you handle that also, the filing of that?

A. Yes, sir, I handled it through our attorney.

(. At the time this was filed as an unsecured claim
vou actually had served this stop notice?

A. Yes, sir.

10

The Court: This was filed with the referee?

i Mr. Woodruff: Yes, as an unsecured claim.

Q. What part of that bill is for insurance, do yvou
know?

A. About $200, and some dollars.

Q. $241.41, is that right?

A. Yes, sir. There is a difference there between
the figures and the claim we filed with the referce
in bankruptey as compared with the claim now.

(. The stop notice was $719.76, can you give us
what part of that was for the premium on the bond?

30 A. $500 was the bond.

Q. $500 for the bond and the difference was for
insurance ?

A. \.VU;\‘, SIT.

The Court: That would make $541.41?

The Witness: $500 for the bond.

Edwin A. Peterson—Direct
(0. And the stop notice was $719?

rn ‘ L - .
[he Court: He said the insurance was $241.41,
did he?

Mr. Woodruff: 1 was examining the witness trom
the claim which he filed with the receiver and he
said that was different from the stop notice, that
accounts for it.

Q. I understand you to say now your stop notice

was filed for premiums for fire insurance in the
amount of $219.76 and $500 for the premium, on
the contractor’s hond?

A. That was in the stop notice, yes.

.'l’lm Court: Can’t we shake these things up a
]11.111-.’ Aren’t counsel familiar with these things
without too much detail? Go ahead and finish about
the insurance.

Mr. Salter: I would like to offer this letter in evi-
dence as the stop notice.

(Said letter marked Exhibit S1.)

Kpwin A. Pererson, sworn.
By Mr. Rose:

(Q. What is your business, Mr. Peterson?

A. Metal lath.

'he Court: See if T understand this last claim.
What was this insurance on?
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Mr. Davis: On the store, the subject of this con
tract.

The Court: On the building in course of cree
tion?

Mr. Davis: Yes.
The Court: What was the bond?

Mr. Davis: The contractor had to furnish a bondl
guaranteeing the completion of the work.

Q. Did you perform any labor on the Pinsky
building ?

A. T did.

Q. Who requested you to do that work?

A. Mr. Leibig, sub-contractor.

(Q. Did you say he was the sub-contractor?

A. Yes, sir, sub-contractor.

Q). Did you perform labor there?

A. Only labor.

Q. What was that labor?

A. Why, erecting metal lath and changing some
work that had been faulty that was ordered changed
by the architect and Mr. Leibig gave me orders to
change it.

Q. Have you a copy of the amount due you?

A. 1 have.

Q. Produce your account, please. s this your
hook of original entry?

A. Yes, sir.

Q. Is this a summary from your original entries?

A. That is.

The Court: How much is it?

Edwwn A. Peterson—Cross

Q. How much is it?

A. $102.06.

Q. $102.06. Did you make demand on Mr. Leibiz
for the payment of that money?

A. T did.

Q. Did he pay it?

A. No, sir.

Q. Did you demand on Potts Brothers & Cooper-
son, the contractors, for payment?

A. T did.

Q. Did they pay it?

A. No, sir.

Q. Did you or didn’t you serve a stop notice on
H. Pinsky?

A. T did.

Q. Have you a copy of that stop notice with vou?

A. T have, sir.

Q. Is that a true copy of the stop notice you served
on H. Pinsky?

A. Yes, sir.

Q. On what day?

A. January 14, 1924.

~ . .
Cross-examination.
By Mr. Gotshalk:

Q. Did you serve it on H. Pinsky or H. Pinsky &
Son Company?
. A. Harry Pinsky. The head of the firm, anyway,
i the presence of Mr. Cooperson who was there af
the time.
- Q. Did you make demand on Mr. Leibig in writ-
g for payment of the sum due you?

A. In a contract. I have a copy of the contract
that T made with Leibig to pay me at the end of each
week,
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Q. You testified you made demand of him, was
that demand in writing?

A. Not each week it was not. It was understood
in the contract we had from the start off we were
to be paid each week, which he done each week until
one week there he couldn’t pay and I went to Coopcr
son and Cooperson paid me.

Q. You served no written demand on Mr. Leihig
for payment of the sum due you on this job before
you filed your stop notice?

A. 1 don’t remember that T did.

Q. Did you serve a written demand on Polls
Brothers & Cooperson, Inec.?

A. T don’t remember that T did. T visited their
office.

Q. Did you give Potts Brothers, Inc., a notice to
the effect you had filed this stop-notice in writing?

A. Mr. Cooperson was present at the time T han-
ded the stop notice to Mr. Pinsky. Mr. Pinsky
turned it over to Mr. Cooperson to read.

Q. You didn’t scrve a copy of that on Mr. Cooper-
son?

A. No, sir.

The Court: Which 1s the next in order?

Joserra A. Poxp, sworn.

The Court: Whose claim is this?

Mr. Sharpless: Pierce Fireproof Company.
By Mr. Sharpless:

Q. Mr. Pond, by whom are you employed?
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A. Pierce Fireproof Company, 1911 N. 2nd Strecef.
Philadelphia.

Q. In what capacity are you there?

A. Bookkeeper and shipper.

Q. Did the Pierce Fireproof Company provide anv
materials for premises known as 836-40 Broadway,
the Pinsky store, Broadway & Spruce, Camden?

A. Yes, sir.

Q. Have you a statement there of the materials
supplied—just one moment. For whom did you sup-
ply those materials, at whose order?

A. Mr. Leibig.

(0. A sub-contractor?

A. A sub-contractor for the operation.

Q. Have you a record showing the orders as sup:
plied?

A. Yes, sir.

(). Have you the original orders?

A. Yes.

Q. What is the amount shown by those?

A. Why, $193.32.

Q. Were those orders acknowledged by Mr. Leibig
when they were delivered?

A. Yes, sir.

Q. Have you the delivery sheet showing the ac-
knowledgment ?

A. Yes, sir.

(). What kind of material were they?

A. Why, steel channels for plastering werk.

The Court: Do you know that they were actually
used in the building, or delivered there?

The Witness: I know they were actually delivered
there.

The Court: That is 21l that was necessary.
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Mr. Gotshalk: What was the date of the iiling
of this stop notice?

Mr. Sharpless: He doesn’t have that, I have that.
If the Court please, the stop notice was filed by me
and acknowledged Ly Rubin Pinsky. 1 filed that
on February 13, 1924, and have the acknowledgment
of Rubin Pinsky on back of the copy.

The Court: What is the date of it?

Mr, Sharpless: February 13, 1924.
The Court: File your acknowledgment.
Cross-examination.

By Mr. Gotshalk:

Q. You were a sub-contractor under Mr. Leibig,
your company was !

A. We delivered materials to Mr. Leibig for that
job.

Q. Did you serve Mr. Leibig with a demand?

A. We wrote to Mr. Leibig for the money.

Q. Wken did you write to him?

A. I don’t have the copies of the lerters here, but
I know Mr. Leibig acknowledged the biil and sent
us a note which was returned as uncollectilile.

Q. What was the date of that?

A. What?

Q. The return of that note, the sending of that
note?

A. We wrote to Mr. Sharpless on Janvary 31st.

Q. I mean what was the date of the sending of
the note to you by Mr. Leibig?

A. Mr. Sharpless has the note,

Louwis A. Leibig—Dircct G7

Q. You don’t know then, is that it?
A. That was turned over to Mr. Sharpless here
quite some time ago.

Mr. Sharpless: Is this the note you refer to?

The Witness: Yes, sir, that is the note. Decem-
ber 13, 1923.
Q. Now, after December 13, 1923, did your com-
pany ever make a demand, to your personal knowl-
cdge, on Potts Brothers and Csonerson for the pay-
ment of this sum?

A. T don’t recall whether we did or not.

Q. In other words, you don’t know whether you
made any demand on Potts Brothers and Cooper-
son?

A. No.

)
I-

LLouis A. LriBia, sworn.
By Mr. Sharpless:

(). Mr. Leibig, did you purchase supplies for the
Pinsky store at Broadway & Spruce Streets frem
the Pierce Fireproof Company?

Al

Q. Did they make deliveries to you in accordance
with your order?

A. They did.

Q. T show you delivery slips, is that your acknow-
ledgment ?

A. Yes.

Q. Here is an order of 5/29/23 and that is in the
amount of
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The Court: He can state all the orders are there
and tally with the orders on this stop-notice. L.t
him do that, and anybody who doesn’t think that is a My Pl
fact can work it out. g

Mr. Sharpless: That is correct.

There is an account of the C. B. Cole»
Sons Company of $3,061.47.

Q. From the book account is that $193 and some
odd cents?

A. That is correct.

Q. Is that the correct amount?

A. Yes, sir.

Q. And that was in accordance with those deliver-
ies which were made to you at the store which you
ac]\'no\\r‘lodgcd? Coles & Sons Company?

A. Yes. ' | A. Yes, sir.

Q. And that is your acknowledgment on the crder? Q. What officer?

A. Yes. A '

Q. Under date of 5/11/23? ~

A. Yes.

Q. And also is that your acknowledgment under
the receipt of 5/3/23?

A. Yes.

Q. The total amount due then was $193.73, is that
001'1'0('1? Q. Doeg that account show where the geeds were

A. Right. ! furnished?

Q. Did you give them a note? A. Yes, sir

A: 1 did.

Joux C. Asrron, sworn.

By Mr. Tyler:

Q. Mr. Asphon, are you an officer of the ¢'. 3.

Assistant secretary.

Q. And as such do you have charge of their ac-
counts?

A. Yes, sir.

Q. Have you an account of the C. B. Coles Cowm-
pany with Potfs Brothers & Cooperson?

A. Yes, sir.

Y Is this 41 , ) Q. Now, have you an account there tor goods and
A X Y ) T 207 148 ) ' § ) ] 1 . . s . ) N
Q. g this the note you gave them in payment : materials delivered to H. Pinsky & Sou Company’s
A. That 1s it. joh?
Q. And that was on this job? .
A. On that job.

J Q)
s

The Court: That was the sub-contractor’ te? i
) ) . 1 h N =@ caC 'S y 3 » rr
2 rale L B A. $3,061.47.

Yes.
Will you refer to that, please? How much is

S Q. Has any part of that been paid?
i A. No.

Q. That is due and owing at the present time?
A. Yes, sir.
Do you know where the materials for which that
account stands were delivered?

Mr. Sharpless:

The Court: The note is still unpaid and held by
the Fireproof Company? 0
Ji
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John C. Adsphon—Cross

A Yes, sir.

(. Where?

A. Broadway and Spruce.

(). Whose place is that?

A. H. Pinsky & Son.

Q. Have you made demand from Potts Brothers &
(‘coperson for the payment of that aceonnt?

A. Yes.

Q. Has that demand been complied with?

A. No.

Q. You didn’t serve a stop-notice in this case, did
you?

A. No, sir.

The Court: You haven’t your stop-notice?
Mr. Tyler: I will ecall Mr. Coles for that.
Cross-examination.

By Mr. Gotshalk:

Q. When was the demand made?

A. The demand was made—I haven’t the exael
date—sometime in November or December, 1923.

(. And at that time was the amount of $3,061.47
due your company?

A. Yes, sir.

Q. And was that demand in writing, do you know?

A. I don’t know.

Q. Has this claim ever Leen assigned, to your
knowledge, by C. B. Coles & Company to anyone?

A. No.

Q. A proof of claim in bankruptey has been filed,
hasn’t it, for this sum?

A. T don’t know about the exact sum, but we filed
a notice in bankruptey.

William C. Coles—Direct T4

Q. You don’t know whether a proof of claim n
bankruptey was filed?
A. No, I think Mr. Tyler filed that afterwards, or

part of it.

Wirtiam C. Corrs, affirmed.
By Mr. Tyler:

. Are you an officer of C. B. Coles Company?

A. Yes.

That is a corporation, isn’t it?

A. Yes.

(). What office do you hold?

A. President.

Q. Did you serve a notice on H. Pinsky & Son
Company of the amount due from Potts Brothers &
Cooperson to you on the contract for the erection of 20
their building at Broadway and Spruce?

A. T did.

Q. Have you a copy of that notice with you?

Yes, right here.

Who did you serve that on?
Reuben Pinsky.

Did you make a memorandum of it at the time?
Yes, I did.

Signed by you?

Yes, sir.

Will you produce it, please?
Yes.

This is the notice?

. Yes, and it has the date.

—~
—

o e
&
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Mr. Tvler: I offer in evidence notice dated Mareh
18, 1924, addressed to H. Pinsky & Sons Company,
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For $3061.47, with the nolalion, ““Se

[ rvod on Reulien
Pinsky at store, Broadway and Spruece, at 5.40),
Marech 18, 1924, William C. Coles.”” Was {hal
written on there Ly vou at the time?

The Witness: Yes.
('ross-examination.
3y Mr. Woodruff:

Q. Mr. Cole, that was {irs put at $3817.79 wasn 'l
it?

A. No, $3061.

Q. $2061.47, and your $1146.46 claim vou never
served a stop-notice on that?

A. No.

Q. Now, Mr. Cole, C. B. Coles & Sons Compan
don’t own either of these claims now, do they?

A. Well, T ecan’t say about that.

Q. Didn’t you on the 14th of April, 1925, assion
both of these claims, totaling £5,016.25. to the Amor-
ican Credit Indemnity Company of New York, and
didn’t you when you filed your first claim in bank-
ruptey, which was afterward amended, file with it a
copy of that assignment and a letter from the Amer-
ican Credit Indemnity Company addressed to Theo-
dore W. Antrim, referee in bankruptey, notifying
him of the assignment to the credit company ?

A. 1 don’t know so much about this. Whatever
this paper says I suppose speaks for itself. T know
we had Leen doing business with the American Credit
[ndemnity Company and did have some arrangement
with them.

Q. You did actually assign both claims to them,
didn’t you?

A. It would appear so.

Wilicm (. Coles—Cross 3

(. Is this your signature here, or your brother’s?
A. No, my signature isn’t on this. '
Q. Henry Coles is your brother, the treasurer of

the company?

A. Yes, sir. When is this dated?

(0. This was the original claim filed in bankruptey
dated Camden, N. J., 24th of June, 1924.

A. We filed a revised claim since then.

Q. Did you ever get back from the credit company
a re-assignment of the claims?

A. T can’t say, I don’t know.

Q. You never had anything filed with the 1'0f01"(\0
whereby the referee would be authorized to acquire
the assignments so you could get the money?

A. T don’t know anything about this, not the first
thing. T don’t happen to attend to that end of it.

Q. This copy that was attached to your claim is
Just a copy in typewriting but it has at the bottom
“C. B. Coles Sons Company, Henry B. Coles.”” Who
Is he and what connection does he have with C. B.
Coles Company ?

A. He is the treasurer.

Q. And the affidavit by Mr. Coles reciting he is the

treasurer taken by Pauline Frietag, who is she?

A. Notary public in our office.

(). This assignment was made just as the claim
was made?

A. What do you mean?

(. The execution of this assignment, a copy of
which was attached to your claim, that was executed
the same way as your claim in bankruptey was exe-
cuted, C. B. Coles & Sons Company, Henry Coles,
treasurer?

A. It looks so, yes, sir.

Mr. Tyler: T would like those dates on the reec-
ord. The first elaim in bankruptey, C. B. Coles &
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Sons Company v. Potts Brothers & Cooperson,
$£5,016.25, was filed July 16, 1924. That claim was
amended and set forth the stop-notices and claimed
against particular funds, and the amended claim was
allowed and filed March 31, 1925. That claim is
signed by William C. Coles, assistant treasurer, and
has attached to it the stop-notices. An amended
claim was filed on April 1, 1925, for $1,146.46 for the
balance of the unsecured debt, and the amended claim
was allowed and filed April 1, 1925.

Q. Now, Mr. Coles, you have a contract, haven’t
you, with the American Credit Indemnity Company
of New York?

A. We take out their eredit insurance.

Mr. Tyler: If the Court please, a copy of the con-
tract is attached to their elaim which would become
part of the evidence here and speak for itself.

Mr. Woodruff: I only want to identify the com-
pany, that is all. You don’t have the original as-
signment here? You don’t have it, I suppose, the
credit company holds it. T think until the original
assignment is produced I will not proceed further
with the cross-examination.

The Court: How much more is there? 1t is 24
minutes after one and something suggests to me it is

time for luncheon.

Mr. Woodruff: I have possibly three witnesses on
our assignment claim.

The Court: Suppose we adjourn until two.

Mr. Davis: If the Court please, there is one thing

Discussion 75

[ would like to ask. Mr. Stackhouse was subpoenacd
here by some other counsel in the case and he only
wants to testify about two or three questions.

The Court: What is going to happen to us if we
don’t get- some nourishment?

(At this point a recess was taken until 2 . M.)

Trial of the cause resumed, pursuant to adjourn-
ment, at 2 o’clock, P. M.

The Court: What is the next claim in order?

Mr. Davis: My client, if the Court please, seems
to be the next in order of priority, but he must have
been stormbound, and if the Court will consent ——

Mr. Letzgus: T may be very brief if counsel for
the respective parties will stipulate. I represent the
Emergency Elevator Company and have no claim
on the fund insofar as any work done on the build-
ing itself is concerned. Mr. Tyler, representing C. B.
Coles & Company issued a writ of attachment upon
the funds in the hands of someone alleging it to be-
long to Cooperson & Brothers, who were the contrac-
tors, I believe, in this case, and naturally I couldn’t
issue another attachment so T made application for
leave to enter as an applying creditor against the
funds. T doubt very much whether there will be any-
thing left for me when the time comes to divide, but
in case there is anything left that would be my pur-
pose, of offering proof.

The Court: What was this attachment?
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Mr. Letzgus: Mr. Tyler issued the original at-
tachment.

The Court: What became of that, Mr. Tyler?

Mr. Tyler: That was an attachment suit,-I think,
in the Clircuit Court for the full amount of our claim
and then was abandoned, apparently left in status

quo, when the bankruptey proceeding intervened.

The Court: It was an attachment against what?

Mr. Tyler: That attached the funds in question.

The Court: In the hands of the owner?

Mr. Tyler: In the hands of the owner. It might
be advisable to put that file in evidence. That would
show who the claimants are, the amount, and also
Mr. Letzeus’ elaim.

Mr. Davis: That 1s the same claim that has been
assigned, 1sn’t it?

Mr. Tyler: There is no proof of the assign-
ment, Mr. Davis. If that assignment question is
going to bob up 1 would want striet proof of the as-
signment so we could meet it and preserve our
rights.

The Court: I guess it would just,simply be a
matter of to whom it should be paid. T am a little
bothered about the attachment, though.

Mr. Tyler: I wasn’t bringing up the question. T
think there is a question of whether the attachment

Discussion 7

doesn’t take its proper place with the stop-notices,
but it is immaterial so far as our particular claim
itself is concerned. Tt is probable an attachment does
take its proper place with the stop-notices. That I
don’t undertake to argue, but I think it would be ad-
visable to put the file in evidence.

The Court: Can’t that be done by stipulation?

Mr. Tyler: Yes, or I can have the clerk bring it up
here and show what the claims are and what the ap-
plying creditors are. I will do that, I will have the
files brought up.

Mr. Salter: 1 have a copy of the attachment, the
amounts, and the dates the rules were entered, if that

would be of any use.

The Court: If it can be stipulated it will save
time, otherwise ——

. Tyler: Did you make this record?
. Salter: Yes.

. Tyler: Take the stand.




3 Thomas Salter, Ksq—Direct

Titomas SALTER, KisqQ., sworn.
) 9

The Court: Does anyone object to this method of
proof in lieu of the files?

By Mr. Tyler:

Q. You are an attorney-at-law of the State of New
Jersey?

A. Yes, sir.

Q. You made an examination of the record in the
County Clerk’s office with respect to the attachment
suit against Cooperson & Brothers?

A. Idid.

(). State what occurred—are these records you
have in your hand a correct and accurate copy of the
proceedings?

A. They are a copy I made a few days ago and to
the Lest of my knowledge and belief they are correct.

The Court: You said Cooperson & Brothers.

Q. Potts Brothers & Cooperson, I meant. Will you
read from the paper you have in your hand, the ree-
ord as it shows in the clerk’s office with reference to
this proceeding?

A. March 19, 1924, affidavit filed; sum sworn to
$5,016.25.

Q. Is that the plaintiff’s?

A. Plaintift’s affidavit.

The Court: That is the attachment of C. B. Coles?

The Witness: Yes. March 19, 1924, same date,
that is the date the writ was issued, returnable on
April 8, 1924, the amount of the writ was $10,000.

Thomas Salter, Esq—Direct 79

m L
[he writ was returned on March 27, 1924. On Mareh
28, 1924,

m - B

The Court: Returned when?

l.}w Witness: March 27th. March 28th, 1924, affi-
davit filed by Emergency Elevator Company, 1uc.,
applying creditor, for $1,007.

I'he Court: What name?

T'he Witness: Emergency Elevator Company.

Mr. Letzgus: They are the people I represent.

m ( o &

['he Court: How much?

' lhu‘\\ itness: $1,007. March 28, 1924, rule admit-
ting Emergency Elevator Company, Ine., as apply-
g creditor entered. April 1, 1924, affidavit filed by ,
}lllv]mor & Holmes as applying ecreditor for
$1028.87.

he Court: How much?

'he Witness: $1028.87. April 1, 1924 —

'he Court: April what?

[he Witness: 1st.

m 'l

'he Court: The other was the Sth.

'he Witness: April 1st was the other, too. April
Ist again rule admitting Hitchner & Holmes as ap-

plying ereditor entered. April 8, 1924, affidavit filed

by Louis A. Leibig as applying creditor for $4,375.99,
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and April 10, 1924, rule admitting Louis A. Leibig as
applying creditor was entered.

Q. That is the record that you examined and it is
complete up to a few days ago when you made your
examination?

A. Yes.

Mr. Gotshalk: If the Court please, in conneetion
with this particular claim the date of the adjudica-
tion of bankruptey I can see is going to be very im-
portant. As I explained to your Honor, the referee
has Leen ill, or out of town for quite a period of time,
and he is expected back tomorrow, and in order to
get this matter on the record I think soeme arrange-
ment ought to be made to file the paper showing the
date of the adjudication.

The Court: Doesn’t anybody know that?
Mr. Gotshalk: May 16, 1924, is the date of the ad-
judication. 1 theught perhaps your Honor might

want further proof of that.

The Court: No. Ifitisnotin dispute I can acceypt
the stipulation.

Mr. Davis: There is no dispute al:out that.
The Court: When was it?

Mr. Gotshalk: May 16, 1924, was the adjudica-
tion in bankruptey.

The Court: All right.

Mr. Tyler: 1 will offer in evidence the origina:
files 1o supplement this.

Thomas Salter, Elsq.—Direct 8]

Mr. Letzgus: If counsel are satisfied with my
statement, without ecalling witness, that attachment
was ‘ssued upon the debts alleged to be due in the
orivinal attachment suit, that we didn’t perform an)
work or furnish any material on the particnlar build-
ine in question for which the original contracl was
made Letween Potts Brothers & Cooperson and ——

Mr. Davis: I am satisfied.

Mr. Letzgus: That would be my proof.

The Court: What was the name of your claim?
Mr. Letzgus: Emergency [Elevator Company.

The Court: That wasn’t for work in connection
with thie building at all?

Mr. Leizgus: No, the materials furnished on an-
ther job my clients had with the contractors in tits
pariienlar case. I am prepared to prove the amonnt
of our bill from the president of the company is
$1007.

The Court: Any question about the proof on
that?

Mr. Woodruff: No question.

Mr. Davis: We are willing to accept that.

Mr. Letzgus: It is admitted that is the amount
of our claim.
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LLou Lrie, sworn.
The Court: What claim is this?
Mr. Davis: Lou A. Leibig.

The Court: He is one of the applying contrac-
tors.

Mr. Davis: Yes. He is also a stop-notice credi-
tor.

By Mr. Davis:

Q. Mr. Leibig, you performed some work for this
Pinsky job, did you not?

A. Yes.

Q. I show you a stop-notice addressed to H. Pin-
sky & Son Company and ask if that is a stop-notice
which you instructed me to prepare?

A. It 1s.

Mr. Davis: 1 wish to offer that in evidence, if
the Court please.

The Court: What was his work?
Mr. Davis: Plastering.

The Court: Let the stop-notice be filed. What is
the date of the service?

The Witness: March 25, 1924.

Q. Mr. Leibig, you had a written contract for the
work you did, didn’t you?

Lou Leibig—Direct &3

A. Part of it.

Q. You took an assignment of another contract?

A. Yes, an assignment of another contract.

Q. Witness is shown a uniform sub-contract be-
tween Hampshire & Fleming and Potts Brothers &
Cooperson for the plastering of this building in ac-
cordance with the plans and specifications and is
asked if this is the contract which was assigned to
you?

Q. Witness is shown what purports to be an as-
signment of an agreement between Potts Brothers
& Cooperson and Hampshire & Fleming, and the
person named in the assignment is Louis A. Leibig,
and is asked if that is the agreement in the form of
an assigenment whereby this previous agreement he-
tween Potts Brothers & Cooperson and Hampshire
& Fleming was assigned to you?

N T

Mr. Davis: T ask to offer these in evidence.
The Court: Yes, let them be marked.

(Said papers marked 1.1, 2. 3

Dald papers marked L1, 2, 3.)

Q. You performed the work under this contraect,
My, Leibig?

A. T did.

Q. How much is due to you on this contract?

A. Two thousand and some hundred dollars,
$200.

(. You will have to be explicit. Now, first, let me
ask you this. I will withdraw that question. Mir.
Peterson who testified here this morning, that claim
to which he testified is also included in the balance
which would be due to you, is that correct?
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A. Absolutely.

Q. The same with the Pearce Fireproof Company?

A. Yes.

Q. Those two claims total

A. $193.32 and $102.06.

Q. What is the total?

A. $295.3

Q. That is to be deducted from the fieure which
you will now give to us, is that correct?

A. Yes.

(. What is the total?

A. Deducting those two acceptances T have in my
pocket will be $2278.41 less $295.38.

The Court: See what the total amount is that is
due to you at this time.

Mr. Davis: He is subtracting it now, if the Court
please.

The Court: How much is the total amount due?

Mr. Davis: Leibig can’t subtract it correctly,
am doing it for him. $1982.73.

The Court: How much, $1982.73?

Myr. Davis: That is the amount due at this time,
+1()8—.")

Do you know of your own knewledge whether
this stop-notice, Kxhibit L1, was served upon Potts
Brothers & Cooperson? You didn’t serve it, did
you?

A. No, I didn’t serve it,

Lou Leibig—Cross
Cross-examination.
By Mr. Woodruff:

How much of that hill is for work under the
contract and how much is for extras?

A. There is an extra here of $707.40, one for
$1150, $305, $125, $476, $22.60, $7.70 for discount on
trade acceptance, $7.70 again, and $2.82 on discount
on trade acceptance.

They are all extra?

A. Y'(‘S.

The Court: Anything left that isn’t extra? It
seems to me that runs up to pretty nearly the whole
thing.

By Mr. Davis:

The contract price was $85007?
. The extras amount to $2704.02, is that right ?

() You have one item of $1150 and three $700
ones.

A. No, ¢7.70 for trade acceptances, $7.70 again,
and $2.82 for trade acceptances.

Q. See if T have it right.

AL $707.40, $1150, $305, $125, $476, $22.60.

Q. Mr. L(llng, you were .\ln]])]_\ paid so much
from time to time on account of what vou did, not
only under the contract but the extras?

A. Yes.

Q. T assume you can’t tell how much of this un-
]mul balance represents the part owing for extras
and the contract?

A. No, everything was worked on the 80-20 hasis,
and the 8() per cent. would amount to $2278.41—that
would be the 20 per cent., rather, due on the whole
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total bill. T received a trade aceeptance and through
some mistake—I have the trade acceptance in my
pocket—but we didn’t get it in the stop-notice and
Mr. Davis advised me I would have to take it out. 1
have the stop-notice here in my pocket, so that would
make the $1500 and some still due on the 20 per cent.
hasis.

Q. I understand you can’t say what portion is for
extras?

B A Ne.

Q. And these extras were ordered by who?

A. Mr. Cooperson, and the $1150 extra was Dby
Mr. Pinsky himself.

Q. Who ordered you to do that?

A. 1 have a faint recollection—I think the $707.40
1s the basement, the plastering of the basement, 524
vards at $1.35 a yard, I think he authorized Mr.
Cooperson to have that done, too.

Q. And you were authorized to do it all?

20  A. To do it all, yes, sir.

By Mr. Woodruff:

Q. Did you make any demand on Mr. Pinsky for
these items he authorized?

A. No, I did not.

Q. Or the Pinsky Company?

A. No.

20 By Mr. Davis:

Q. Did you make demand on Potts Brothers &
Cooperson for this amount due before you filed the
stop notice?

A, 1did.

Q. Were all the extras authorized by Potts
Brothers & Cooperson?

Reuben Pinsky—D.rect 87

m 5% .
A. They had the bill there and they seemed 1o
think it was all right at the time.
. They knew you were doing it?

A. Yes.

RevBex Prxsky, sworn.
3y Mr. Davis:

Q. Mr. Pinsky, you are the H. Pinsky Sons Com
pany?

A. Yes, sir.

Q. You are president of that company, aren’t
you?

A. T am, yes.

Q. It is you to whom reference has been made to-
day as being the Pinsky of this company for whom
this work was done by Potts Brothers & Cooperson?

A. Yes, sir.

Q. At your new store at Broadway and Spruce
Streets, Camden?

A. Yes, sir.

Q. Was or was not this stop-notice of Lou A. Lei-
big served upon you by me?

A. T can’t say. T gave all the stop-notices to Mr.
Stackhouse and T didn’t make any special memor-
andum of any particular stop-notice. As soon as I
received them T took them to Mr. Stackhouse.
~ Q. You don’t know if it was served on yvou when
1t was?

A. No.

Mr. Davis: Are counsel willing to aceept mv
statement that I served that on Mr. Pinsky the 25(1
of March, 1924,

20)




88 D. Trueman Stackhouse—Direct T. Mullett Hand—Darect

Mr. Gotshalk: The next elaim is the Camden Ma-
terials Company, but 1 understand they have given ' T. MizLerr HaND, SWorn.
up this case.

By Mr. Salter:

The Court: What claim is this?
D. TRUEMAN STACKHOUSE, SWOTN.
Mr. Salter: The claim of Hitchner & Holmes (‘o.
By Mr. Davis:
10 Q. Mr. Hand, you are now an attorney-at-law of
Q. Do you have any memorandum in your ree the State of New Jersey?
ords which will show the date when this stop-notice A. Yes.
of Lou A. Leibig’s was served upon Mr. Pinsky? Q. And on the 24th day of April, 1924, you were
The Court: Kveryone accepted your statement employed by who?
that it was served March 25, 1924. A. Bleakly, Stockwell & Burling, Camden.
(. Mr. Stackhouse, what do you know with re- Q. In what capacity?
spect to these other stop-notices in this matter with A. Law clerk.
respect to the service upon Potts Brothers & Coop- Q. I show you a stop-notice dated April 24, 1924,
erson after they were delivered to you by Mr. Pin- addressed to Harry Pinsky & Son Company, Ine.,
sky? and signed Hitchner & Holmes, by William S.
A. Kach stop-notice as delivered to me by Mr. Holmes, and ask you if you ever saw that duplicate
Pinsky a copy of it was made and a copy served original or an original copy?
upon Potts Brothers & Cooperson. I believe you A. Yes.
were connected with me at that time and served all Q. On what occasion was that?
of these notices for me. A. On the occasion of the date of the notice when
I served it on H. Pinsky & Son, Ine.
Mr. Davis: That is correet. Q. I show you an affidavit taken the 25th day of
April, 1924, before M. N. Strang, a notary public of
New Jersey, signed, T. Millett Hand, and ask if that
is your signature? 30
A. VY(‘S.
Q. Did you serve this notice on Harry Pinsky &
Son Company?
A. Yes, sir.
Q. When?
A. April 24, 1924.
Q. On whom did you serve it?

1)
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90 T'. Millett Hand—Cross

A. On Mr. Pinsky. T don’t know whether his
name was Harry Pinsky or not. I was there and
asked for Mr. Pinsky and was shown to his office
and asked him if he was Mr. Pinsky and he said yes.

The Court: What is the amount?

Mr. Salter: $866.77, but I don’t believe that en
tire claim is owing at this time.

Q. Mr. Hand, do you see the gentleman in this
courtroom you served this notice upon? Is this the
gentleman sitting here?

A. T think so, but I can’t say sure.

Q. At any rate, you served the notice on the store?

A. Yes.

The Court: Hadn’t you better show what is due
on it.

Mr. Salter: 1 amr going to call Mr. Holmes for
that.

(Cross-examination.

3v Mr. Woodruff:

Q. Do you know anything about the account it-
selt?

A. No, I do not, Mr. Woodruff.

By Mr. Salter:

Q. Mr. Hand, did you cause Hitchner & Holmes
to be made an applying creditor in a certain attach-

ment suit between C. B. Coles and Potts Brothers
& Cooperson?

Walliam S. Holmes—Direct O
A. I have a vague recollection of it, but I can™
swear to it.

Wittiam S. HonmEes, sworn.
By Mr. Salter:

Q. Mr. Holmes, you are a member of the firm of
Hitchner & Holmes, Camden?

A. Yes, sir, T am.

Q. Did you have a contract with Potts Brothers
& Cooperson to furnish labor and material on their
building at Broadway & Spruce Streets?

A. Yes, sir.

(). What is the basis of that contract?

A. Mostly labor, some material.

(. Did you ever give them an estimate in connec-
tion with any material or work you were to do
there?

A. Yes, sir.

(). When was that estimate given; have you a
copy of 1t?

A. Yes. The date of it is February 16th and July
9, 1923.

(). The letter of February 16th from you to Potts
Jrothers & Cooperson, turn to that letter in your
file.

A. T have it.

Q. In that letter you give Potts Brothers & Coo-
person an estimate for the purpose of laying metal
flooring, and so on, in their building at Broadway
& Spruce, $1650?2

A. Yes, sir.

Q. Did you enter into another contract with them?

A. Yes, on July 5th, the same year.




92 Walliam S. Holmes—Direct

Q. What was the basis of that contract?

A. For work on their bulk window.

Q. What was the amount?

A. $260.

Q. Was there any commission paid to Potts Bro-
thers & Cooperson in connection with that?

A. An allowance of $24.00.

Q. Did you furnish any materials?

A. Furnished a few nails; we were to furnish the
labor only.

Q. How much nails?

A. Three kegs of nails and five rolls of paper.

Q. How much were the nails?

A. Three kegs at $6.00 a keg, $18,00: five rolls of
paper at .$80, $4.00; and item of eight hours time
authorized by Mr. Cooperson, $1.12 1/2, $9.00.

Q. What was the total amount of your claim
against Potts Brothers & Cooperson at that time?

A. $1941.

Q. Have you your ledger sheet there?

A. I have.

Q. Can you tell from your ledger sheet how mucu
Potts Brothers & (fooperson paid you on account of
this work, that is, the Pinsky job?

A. No, not exactly.

Q. You had a general ledger credit and ecredit
one payment on one account?

A. Yes.

Q. Where is your bookkeeper?

A. She is not with us now. She has been visit-
ing.

Q. In other words, you don’t know where she
1s now?

A. No. T tried to get in touch with her.,

Q. Under the terms of this contract how much
was to be retained from you on the contract before
final payment was made to you?

William S. Holmes—Cross 93

A. Twenty per cent.

Q. Is that the same amount that was to be re-
tained by Pinsky from Potts Brothers & Cooperson?

A. Supposed to be the same.

(. Has that twenty per cent. ever heen paid to
you?

A. No.

Q. What is the amount of that?

A. $383.40.

(. That twenty per cent. to be paid to you upon
the acceptance of the work is in the amount of
$383.40

A. Right.

Q. You can testify for a certainty that that
amount is due to you at this time?

A. Yes, sir.

(ross-examination.
By Mr. Woodruff:

Q. Mr. Holmes, you filed a claim in bankruptey,
didn’t you?

A. Yes, sir.

Q. You filed that claim as a claim on trade ac-
ceptances, two trade acceptances, didn’t you?

A. I think there was.

Q. This is your signature to this original claim?

;\. XYCS.

Q. And it is made on trade acceptances?

A. Yes.

(. And attached is a copy of the two trade accept-
ances totaling your claim?

A. Yes. The trade acceptances were given back
unpaid,




94 Max W. Cooperson—Direct

Mr. Salter: If there is any dispute of this work
actually being done I will save a little time by

Mr. Tyler: You asked in some detail about the
character of this work and your stop-notice is filed
for materials furnished. You are not making any
claim for preference on account of labor, are you?

Mr. Salter: I understand that labor was not done
personally by Mr. Holmes.

Mr. Tyler: Your stop-notice calls for $866.87 for
materials furnished and shows nothing about labor.

Mr. Salter: We can’t prove any specific labor
item because the payments on account were not ——

Mr. Gotshalk: Your claim is limited to $383.40,

0 is that correct?

Mr. Salter: Yes.

Max W. Cooprerson, sworn.
Br Mr. Salter:

(. Mr. Cooperson, you are the Cooperson of

Q
3() Potts Brothers and Cooperson?
A. Yes, sir.
Q. Was the 20 per cent. retention ever paid by
vou-to Mr. Holmes as far as you know?
A. No, sir.

Max W, Cooperson—Cross
Cross-examination.
3y Mr. Woodruff :

(. Mr. Cooperson, was the 20 per cent. under the
contract with Pinsky paid to you?

A. Not yet.

(. The contract called for them holding up al-
ways 20 per cent. on you?

A. Yes, gir. 1()

Q. On September 19, 1923, when the assignment
was made to the Parkside Trust Company how much
was still due you under that 20 per cent. clause, or
otherwise, from the Pinsky Company?

Mr. Tyler: It has been adjudicated by a suit be-
tween the parties; the matter was adjudicated by
judgment. If the Court please, the assignment
which Mr., Woodruff refers to is an assignment out
of the final payment; it particularly says so in so 20
many words, an assignment from the final payment.

[ object to it on the further ground it is absolutely
immaterial.

['he Court: T don’t understand. What is the as-
signment ?

Mr. Woodruff: T had thought to save time by
asking Mr. Clooperson the question now rather than
in the proof of our claim. Our claim is based upon 3()
a written assignment which was made by Mr. Coo-
person of moneys then due or to grow due, as I con-
strue the contract, and which was accepted by the
Pinsky Company to the extent of $10,000, to be paid,
however, in accordance with the contract after the
job was finished, 60 days after the job was finished.
That assignment is ahead in point of time of all of
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the stop-notices and at the time that assignment
was made—the point of my question was, how much
was due from the Pinsky Company to the Cooper-
son Brothers, who were making this assignment, as
of that time.

The Court: I thought the present act gave stop-
notices preference to assignments?

Mr. Tyler: That is true.

The Court: It used to be otherwise, but i1sn’t so
Now.

Mr. Woodruff: T think if money is due and is ad-
mitted to be due you can assign that due money.
That is my construction.

The Court: Money due from the owner to the con-
tractor and the contractor assigns it?

Mr. Woodruff: Yes, and the owner accepts.
The Court: I thought that was all changed. (Af-
ter argument.) Make your record on it and you

will get the benefit of it, whatever it may be.

Q. My question was on the 19th day of Septem-
ber, 1923, how much was due?

Mr. Salter: Do I understand you are cross-exam-
ining Mr. Cooperson as to my matters or are vou
taking him as your own witness?

Mr. Woodruff: My witness.

Q. How much was due Potts Brothers & Cooper-

Max W. Cooperson—0Oross 97

son from Harry Pinsky & Son Company on that
date?

A. I don’t know the exact amount but it was over
$£10,000 due at that time.

The Court: At the time the assignment was
made ?

The Witness: Yes.
The Court: This was an assignment to whom?

Mr. Woodruff: The Parkside Trust Company of
("amden.

The Court: That you haven’t proved yet.
Mr. Woodruff: No. It was different from the

lien claims and 1 let them go through with the lien
claims.

By Mr. Tyler:

(. Mr. Cooperson, do you mean that amount was
due from the final payment on the contract of 20
per cent. that was retained?

A. As Jong as the work was getting along with
the 20 per cent. retained.

(. This money you speak of was due from the
twenty per cent. fund.

A, Yes, sir.

(. The 20 per cent. fund, the final payment, was
subsequently adjudicated in the law suit that was
brought against Pinsky, that is true, isn’t it?

A. There was some sort of settlement made.

(). Isn’t that true? Don’t yow know the last 20
per cent. on this contract was the subject of a suit

[0
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98 Max W. Cooperson—Cross

between your com])an\' or the receiver of your com
pany and the owners?

A. Yes, there was a suit.

Q. And it is that final payment vou refer to?

A. Yes, sir.

Q. And you knew the owners disputed the amount
1]1<1t was due, Pinsky & Son disputed that?

A. Yes, sir.

Q. 'Jhm didn’t admit anything was due?

They admitted there was something due but
they had some claims.

Q. They compromised. it eventually?

A. Yes, sir.

Q. In the suit that was brought the owners didn’t
mhm t there was anything due your company ; didn’t

they deny they owed you an\lhnw and didn’t they
put in a counter-claim?

A. Yes, they put in a counter-claim.

Q. \n(l claimed your company was indebted to
them instead of them to you?

A. Not to that much money.

(. But to some extent?

A. They had some claim against us.

By Mr. Woodruff:

After that assignment, Mr. Cooperson, to the
Parkside Trust Company, did you go on and do
business in c()mpletm“ the building?

L\ \U\, Sl

Q. Did you get other moneys from Mr. Pinsky?

A\ Yes, sir.

Q. l()u went on for how long after September 19,
19237

A. T can’t say just exactly how long but I believe
for two or three months, possibly.

Max W. Cooperson—Cross

(). Working all the time?

A. Doing actual work, finishing up.

Q. And got paid different amounts during that
time?

A. \Y(‘S, SIT.

Q. Mr. Tyler has asked you about the Pinsky
(vmpm\ (h\])utm“ yvour claim at the ¢ ()11('1.11.\‘1()11 of
the work, when this matter was in dispute in court.
At the time the assignment was made, Mr. Reuben
Pinsky, who signed that agreement, and \\'110 was
]n'usi(ivnt of the company, at that time what (Zli(l he
say about whether or not more than $10,000 was
due?

A. He didn’t say anything about it, he simply
agreed to sign the assignment because there was
over $10,000 due there at that time.

the Court:

. That was the 20 per cent. amount that had
heen held baek?
A. The 20 per cent, and as the work went along.
(). At the time the assignment was m.zulo was the
"41() 000 which you refer to as due comprised vntn'v]y_
of the 20 per cent. holdback? You know what I
mean by a holdback?
A. Yes. i
(). Each time a payment would be made to you 2
per cent. would be held back?
A. Yes, sir.
mti ' ympleti " the contract?
Until the final completion of the contract?
A. Yes, sir.
] S 1M thg Parkside
The assignment was made to thg Parkside
rnn A . b, o ?
['rust Company, wasn’t 1t?
A. Yes. 1 4
| - < f 79 Q ) I A T
Q. As much as $10,000 was due on these 20 per
cent. holdbacks?

30




100 Max W. Cooperson—Cross

A. Yes, sir.

Q. Is that what you mean, or do you mean it was
due outside of the 20 per cent holdbacks?

A. It would include the both of them. The 20 per
cent. and also the work we done outside of that. It
would mean he would owe us 20 per cent. all the
time.

Q. Yes.

A. And then we would go on and do some more
work.

Q. I want to find out whether the money you refer
to as due is all the 20 per cent. money or whether it
was other moneys?

A. The 26 per cent. was always included in the
moneys due us all the time.

Q. Was there anything in the assignment except
the 20 per cent. money?

A. All T can say, your Honor, it would include
the 20 per cent. and whatever other work as we
were going along.

The Court: I haven’t seen the assignment. I sup-
pose 1t was an assignment of so much money.

Mr. Woodruff: To the extent of $10,000.
The Court: Due on this contract?

Mr. Woodruff: Yes.

30 By Mr. Woodruff:

Q. Of the 80 per cent. you would be paid at that
time had work been done for which you had been
paid your 80 per cent?

A. Yes. Some extra work we didn’t include until
the settlement of the whole job.

Max W. Cooperson—Cross

Q. And that was due you at that time?
A. Yes, sir.

Q. Even though it hadn’t been paid?
A, Yes.

By Mr. Davis:

Q. You weren’t to be paid that until final settle-
ment, were you?t

A. There was no understanding to that effect
but there wasn’t any bill rendered. It was on our
books and everybody understood it that there was
to be some adjustment made.

Q. They were to be made at the time of final set-
tlement?

A. No, we could have made them at any time.

Q. That was your intention, wasn’t it?

A. No, we simply didn’t do it, that is all, but the
amount of money was there and we had the orders
to go ahead and do it.

Q. Simply let the extras ride until you got
through?

A. Yes.

Q. At the time you made this assignment the only
moneys due you was the 20 per cent. of the work
which had been done plus whatever extras might
have been done?

A. Yes.

Q. And you would get the 20 per cent. at the time
of settlement and you were letting your extras ride 3(
to final settlement?

A. Yes, sir.

Mr. Tyler: Have you got the assignment there?

Mr. Woodruff: Yes,

)




Max W, Cooperson—Cross

By Mr. Tyler:

Q. In the assignment which T show you it says,
“* Whereas, Potts Brothers & Cooperson, a corpora-
fion, as contractor and builder has been construeting
i building at Broadway and Spruce Streets, Cam
den, New Jersey, for Harry Pinsky & Son (‘fompany,
a corporation and under the terms of the contract
therefore dated July 29th, 1922, there will be due
Potts Brothers & Cooperson, Incorporated, sixty
days after the completion of said building, a sum
exceeding said sum of Ten Thousand Dollars.’’
What fund was it you were to get 60 days after the
completion of the building ; was there any other fund
but the 20 per cent?

A. Yes, sir, extras.

Q. The 20 per cent. and extras?

A. Yes, sir.

Q. According to the terms of the contract isn’t it
true the fund due 60 days after the completion of
the building was the 20 per cent fund, the final pay

ment ?
A. And the extras.

By Mr. Davis:

Q. All due 60 days after settlement?
A. The extras weren’t due 60 days after, we could
have put them in any time.

By Mr. Tyler:

Q. So when. you signed this contract and referred
to the fund 60 days after settlement you had in mind
the 20 per cent. fund, isn’t that true?

A. Twenty per cent. fund and extras, everything

Max W. Cooperson—Cross 103

clse that was due us. We seldom eleaned up a ,ob
with 20 per cent.

Q. You said 60 days after completion of the build-
ing a sum in excess of $10,000 would be due; is that
the fund you had in mind when you made this as-
signment ?

A. No, we meant all the money due us when we
made this assignment, the 20 per cent. and the ex-
tras. We very seldom had a job that left only 20 per
cent.

Q. Under your contract what fund was to be paid
60 days after completion?

A. All the funds that were due us.

Q. Was there any particular fund referred to in
the contract, do you know? Maybe I had better
get your contract for you. Now, in the contract it
Sm‘s‘, ““Kstimates of the work completed, shall be
furnished to the Architect by the Contractors on
the first day of each succeeding month and when
approved by him 80% of such estimates shall be
paid by the Owner on or before the tenth day of the
same month, the remaining 20% of such estimates
shall be paid at the time of final payment.”” ‘“The
final payment shall be made within sixty days after
the completion of the work.”” Having read that can
vou say whether or not the 60 day payvment was not
the final 20 per cent. payment?

A. No, sir, we would never figure out a job that
close. _

(. Let me call your attention again. It says,
“Twenty per cent. of such estimates shall be paid
at the time of final payment.’’ Is that clear, the final
payment is 20 per cent? _

A. No, sir, the final payment is 20 per cent. but
that doesn’t include everything.

Q. T asked you if it 1sn’t true the final payment
was the 20 per cent payment?




104 Max W. Cooperson—Cross

A: No, sir,

Q. So that contract doesn’t mean what it says?

A. Very few of them leaves 20 per cent., they all
leave more.

(). It says the remaining 20% of such estimates
shall be paid at the time of final payment.

A. That is put on there to proteet the owner, but
we never have 20 per cent. left over, we always have
more.

(. That is what your contract says, and it also
says the final payment shall be made 60 days after
completion of the building, isn’t that true?

A. Yes, sir.

By Mr. Woodruff:

(. At the time this assignment was made the final
20 per cent. was due you?

A. No, it wasn’t due us.

Q. What was the work you were still doing there,
contract work or extra work?

A. It was contract and extra work.

Q. Both?

A. \'(‘L\'.

(0. That still continued for two months then?

A. Yes, sir.

(Q. You have said more than $10,000 was due;
can vou tell us how mueh was due more than the
$10,000 at that time?

0 A. That would be very hard for me to answer.

Q. You don’t remember?

A. I don’t remember, no.

By Mr. Salter:

Q. If you had $10,000 coming to you from Pinsky,

more than $10,000, why did you go to the Parkside

Max W. Cooperson—Cross 105

Trust Company and ask them to discount a note
for $10,000?

A. Why did we go to the Parkside Trust Com-
pany?

Q. Why did you borrow the money if you had all
this money coming from Pinsky at this time?

A. We couldn’t get it from Pinsky.

Q. Why couldn’t you get it from Pinsky, it was
due under the terms of the contract, more than
$10,000, why wouldn’t Pinsky pay it to you?

A. I don’t know that.

The Court: Wasn’t it because under the contract
it didn’t become payable until 60 days after the

building was completed, wasn’t that the reason?

The Witness: Part of that money, yes, sir.

The Court: What part?

The Witness: The 20 per cent. part.

Q. Then it wasn’t due from Pinsky then as you
said it was, it wasn’t due until 60 days after the
final completion of the building? At that time that
money wasn’t due from Pinsky to you?

A. That final 20 per cent. payment, as I under-
stand it, comes due every month, becomes due every
month.

The Court: But not payable until the end of the
60 days?

The Witness: That is the end of the whole job,
but 20 per cent. is always due and becomes due the
first of each month.
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By Mr. Davis:

(. But it is not payable?

A. No, we deduct that when we file our bill, and
the next month we add it on again, and the twenty
per cent is taken off, but that is always due as the
job goes along.

Q. How much was due to you from Pinsky at the
time of this assignment?

A. Over $10,000.

Q. How much over?

A. I can’t give the exact amount.

Q. As nearly as you can state.

A. T wouldn’t want to make a statement, I don’t
know the figures.

Q. Was it $15,000?

A. If T had my books here I could tell.

Q. You don’t know whether it was considerable or
slightly in excess?

A. 1 know there was enough to make Pinsky sat-
isfied to sign that assignment.

Q. You can’t assist us at all in giving us an esti-
mate of how much was due?

A. No.

). Was it less than $15,0007?

A. I can’t say.

Q. Was it more than $15,000?

A. I won’t answer; I don’t know the exact figures.

Q. How much of the money you say was due at

30 that time was due from the 20 per cent. holdback?

A. May I have that question?

Q. You say more than $10,000 was due?

A. Yes, sir,

Q. At that time how much of that sum was repre-
sented by the 20 per cent. holdbacks?

A. That would be hard for me to figure out.

Max W. Cooperson—Cross 107

: Q Can’t you give us an idea? Practically all of
1t, 1sn’t that true, was represented by the 20 per
cent. holdback?

A. The 20 per cent. would include everything,
and the extra work besides.

Q. The 20 per cent. would include the extras,
would it?

A. The 20 per cent. holdback would include extr:
work at the windup.

Q. What you did do, as a matter of fact, you in-
cluded that in your 20 per cent., didn’t you?

A. No, our bhills would be rendered monthly. At
the first of every month we tack on that 20 per cent.
and deduct it the following month again.

(. The bill you would send would include not only
vour contract work but the extras, wouldn’t it? You
would send a bill for everything you did?

A. Outside of the approved extra bills.

Q. You would include those in yvour bill, wouldn’t
you ?

A. No, that was settled up later, agreed upon
later.

Q. How did you do it, did you send one bill for
your contract work and separate bills for your extra
work ?

A. The architect never approved any of the extra
bills yet and we couldn’t send them out, but he knew
approximately what they would run. Some money,
[ believe was paid on the extra work, T don’t know.

Q. You didn’t send a bill for the extra work?

A. I did on the final completion of the whole job.

Q. At the completion of the whole work?

A. Yes.

Q. And your extras were paid then?

A. Nothing was paid.

Q. It was paid by the payment of the $7500.,
wasn’t it?
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A. T don’t know.
3y Mr. Tyler:

Q. T show you a statement of payments made by
Pinsky & Sons to Potts Brothers & Cooperson and
ask you whether or not you recognize that as a state-
ment of payments made?

A. It looks something like that.

(). This list of payments calls for October 5th,
rash $2500. Did you get that?

A. That would be hard for me to answer now.

Q. November 2nd, cash $1,000—this is 1923—
$1,000, did you get that?

A. T could check it up better if T had the ledger
here; I can’t swear to exact amounts.

Q. January 19, 1924, cash $1,000, do you remem-
ber that?

A. If that is a copy of the ledger it must be cor-
rect.

Q. March 29, 1924, $350.00, making a total cash
payment from October 5th to March 29th inclusive
of $4850., that is correct, as far as you know, isn’t
it?

A. As far as I know.

Q. Also the Kreyer account $2,358.88, do you re-
member what that Kreyer account was?

A. That was a charge to be charged against Lou
Leibig.

Q. Who paid that, you or Pinsky?

A. T believe Pinsgky paid it.

Q. This March 29th, $350.00, did Pinsky pay that
to you?

A. If T had the ledger here I could check it up
better and tell you exactly what it is.

Max W. Cooperson—Cross
By Mr. Salter:

Q. Was it your understanding that this money
that was retained by Pinsky was due to you even
though it was retained and held by him?

A. Was what?

Q. In other words, even though under the terms
of the contract that 20 per cent. was retained was it
vour understanding that money was yours except it
was simply held by him, in other words, it was due
and payable?

Mr. Gotshalk: If the Court please, the contract
speaks for itself.

The Court: It is all right to ask him that.
The Witness: That was due to us.
By Mr. Rose:

When was the job completed, on what date?
[t 1s hard for me to answer.
Was it completed on January 14, 19247
[ can’t answer that.
What is your best recollection?
[ think we were still there after that.
You were there after January 14, 19247
. 1 believe we were.
Still at work?
[ believe we were.

y Mr. Davis:
Mr. Leibig testified he did work on this store.

1 didn’t examine the bill.
You heard him testify how much was due him?
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110 J. Hartley Bowen—Direct

A. Yes.
Q. He was working upon that store?
A. Yes, he was working upon the store but |

couldn’t testify as to the amount.

By Mr. Salter:

Q. And you knew Mr. Holmes was working therc?
AL Xes, 8ir.

J. HarrtrLey BoweN, sworn.

By Mr. Woodruft:

Q. Mr. Bowen, on September 19, 1923, were you
secretary and treasurer of the Parkside Trust Com-

pany?
A. T was.
Q. And did you execute this assignment?

A. T did.
Mr. Woodruff: T offer this.
(Said paper marked Exhibit P1.)

). Mr. Bowen, at the time of the execution of that
contract do you know how much was due or whether

3() an amount in excess of $£10,000 was due from Pin-

sky to Potts Brothers & Cooperson?
Mr. Davis: If the Court please, I object.

The Court: It may be material.

J. Hartley Bowen—Direct 111

o Yy Y . ] 1 » ]
Mr. Tyler: T object on the ground that it would
be hearsay.

The Court: He will have to state the extent of his
](nm\'lodge.

).Q. What was said by Mr. Pinsky, president of the
Pinsky Company, at the time of the execution of
this assignment?

A. Mr. Pinsky stated to me that there was an
amount in excess of $10,000 due to Potts Brothers
& Cooperson at that time and Potts Brothers &
Cooperson needed some money for finishing the
work and Pinsky said he didn’t have any monev
to give them and if the Parkside would (li.scouut d
note he was perfectly willing to discount a note and
agree to pay the note after the building was com-
pleted and the mortgage placed. ;

Q. Did that precede the actual discounting of the
note to Potts Brothers & Cooperson?

A. Yes, Mr. Cooperson wanted to borrow some
money and we wouldn’t lend him any money because
at !]mt time we thought he had nothing as to se-
curity.

.(.L). You didn’t put on the note of $10,000 until
atter you had seen Mr. Pinsky and he made that
statement ?

A. And the assignment was executed and the
note was discounted.

m T

I'he Court: Who are these endorsers on the note?
‘ ~ lv- ) 6 -

The Witness: Walter Potts and Max Cooperson;

they are the individual members of the firm of Potts
Brothers & Cooperson,
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Cross-examination.
By Mr. Tyler:

Q). Mr. Bowen, you signed this for the Parkside,
as I understand?

A. Yes, sir.

(. This agreement referred to $10,000 becoming
due 60 days after the completion of the building,
you saw that, did you?

A. Mr. Woodruff drew the agreement, Mr. Wood-
ruff. being the solicitor, he drew the assignment,
rather, and sent it down to us for execution.

(. This agreement with your name, J. Hartley

Bowen, was never read by you?

A. Did I say it was never read; I read the agree-
ment, sure.

Q. You did know the agreement recited the pay-
ment of $£10,000 60 days after the completion of
the building?

A. Yes, sir, that is when the money was to be
paid; Mr. Pinsky agreed to pay it.

Q. And when the agreement said there will be due
Potts Brothers & Cooperson 60 days after the com-
pletion of the building a sum exceeding the sum of
$10,000 ——

Mr. Woodruft: If the Court please, Mr. Tyler
reads from the recital and not from the assignment
itself, and he 1s doing that with all the witnesses.
[t recites it will be due and following that assigns
the account which is due.

Mr. Tyler: It is all a matter of argument.

Mr. Woodruff: It may be.
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(). Strike that out. ‘“Whereas the discount of
said note was necessary to finish the conclusion of
said building operation.”” You understood, didn’t
you, he was borrowing this $10,000 for the purposes
recited in this agreement?

A. If you read the whole thing you will find some-
thing different there.

Q. What does this mean: ‘‘“Whereas the dis-
count of said note was necessary to finance the con-
clusion of said building operation.”” Do you mean
that was financed for the purpose of completing the
building ?

A. T don’t know.

Q. You don’t know what it meant?

A. No, it was not.

Q. The agreement doesn’t mean what it says:
“Whereas the discount of said note was necessary
to finance the conelusion of said building operation.’’
[t doesn’t mean that?

A. Let me read if.

Q. Yes, sir, read that paragraph, that is all T am
asking about?

A. Yes, I presume so, because the building was
not completed at that time.

Q. And when it said in the preceding paragraph
that 60 days after the completion of the building a
sum of $10,000 would be due, isn’t it true you
weren’t relying upon any money then due but the
$10,000 after the completion of the building?

A. No, sir, that is true, Mr. Pinsky said there was
that much money due at that time.

Q. You understood this agreement signed by
Potts Brothers & Cooperson, signed by Pinsky,
and signed by you, referred to a sum of $10,000
that would become due 60 days after the building
was completed?
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A. Yes, sir, but there is a subsequent clause that ' (). Check up with your card.
covers the rest of it. - A. April 14, 1924

Q. Point out the subsequent clause which refers
to any other $10,000 than that which would become Mr. Woodruff: I offer that so you will be abso-
due 60 days after the completion of the building,
and any clause in conflict that refers to any sums
with reference to the completion of the building, The Court: How much is unpaid on the note?
point out any one?

lutely certain.

The Witness: $10,000.
Mr. Woodruff: It is merely a matter of construe-

tion. The Court: The whole amount?
A. T don’t see the clause that I thought was there. The Witness: Yes.
By Mr. Davis: The Court: Never has been paid?

Q). Mr. Bowen, the note which was given at the The Witness: No.
time of the execution of this assignment has been
taken up, hasn’t it? Q. Up to the time, Mr. Bowen, you severed your
A. You mean the note has been paid? connection with the Parkside Trust Company no 7
Q. It has been taken up and a new note substituted part had been paid?
for it? A. No.
A. The note was renewed at the end of three
months time.
Q. Is that the same note or the same parties on
this note still on the note which was substituted for SyLvanx J. FLErcHER, sworn.
the original note?
A. Yes. By Mr. Woodruff:
Q. No change of the parties? : . Pl ' et o
A. No. . Q. What is your position with the Parkside Trust
Q. No additional security? Company ¥ s
A. No. A. Assistant Seecretary and Treasurer.
Q. You were there when Mr. Bowen was there and
By Mr. Woodruff: have been there ever since?
‘ A. Yes, sir.
This is the last note, isn’t it, Mr. Bowen? Q. Has anything since been paid on this note?

3()

Q. !
A. 1 should think it was. A. Not ta my knowledge.
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The whole amount is still due?

Yes.

You have the bank records there to show that?
Yes.

(No cross-examination.)

Mr. Woodruff: ith respect to Coles claim I
might say this, I sent a subpoena for Mr. Henry
Coles when I found Mr. Cloles didn’t know about this
assignment and he left at the noon recess to go to
Moorestown but we haven’t yet been able to serve
him with a subpoena, but I would like to know be-
fore we close about the assignment to the ecredit
company. Your Honor suggested it might mean
somebody would be substituted but it seems there
are other objections to be made and 1 would like an
opportunity, inasmuch as William C. Coles was
produced and Mr. William €. Coles not knowing
about this transaction, to produce Mr. Henry Coles.

The Court: We will enable you to get the facts
if we can’t get them today.

Mr. Tyler: Mr. William (. Coles doesn’t know
anything about it or we would be very glad to pro-
duce the facts, but I can’t see that it makes any
difference whether we sue in our name or the use
and benefit of an assignee. I don’t think it makes
any difference to us, but if there is an assignment it
would be the original assignment and it would be
with the American Credit and Indemnity Company
f New York and we would probably have to get
hold of that in order to prove it. I think we might
find out first, it we want to go ahead with the argu-
ments, whether 1t 1s material. I have plenty of au-
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thority that where a lien claim has acerued and been
perfected it is absolutely assignable.

The Court: No doubt about that, and if you sue
for the benefit of the assignee, your recovery, if you
have one, will be according to whatever interest yon
may have. If it is simply a guaranty you can subro-
gate to their rights or they to you. Those matters
are not matters of substance.

Mr. Tyler: Even under the assignment, Mr.
Woodruff has this copy of it, it states 76 per cent. is
for our own use and benefit and 24 per cent. for
theirs. Kven then we would be 3/4 holders and the
other company would be 24 per cent. holders, and
even under that view we would sue under our name.
[ am perfectly willing to let Mr. Woodruff argue it
as though it was an assignment and see if it has
any force.

The Court: We will conclude the case except as to
Mr. Coles’ testimony, and he can come in tomorrow
morning and put in the record whatever the facts
are and we will proceed with this case with that
matter left open and you can make up your argu-
ments in whatever way you choose. Any objection
to the Smith-Austermuhl claim?

Mr. Davis: I don’t think that is a proper claim.

The Court: That 1s what 1 am here for, to hear
yvour objections.

Mr. Salter: I believe I neglected to offer the
Hitechner-Holmes stop-notice. 1 want to do that
Now.
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(Said paper marked Kxhibit HI1.)

The Court: Suppose counsel file their briefs,

serve them on one another, and 1 will get the views
of all of vou.

Mr. Tyler: Did T understand, your Honor, Mr.
Henry Cfoles will be produced tomorrow morning?

Mr. Woodruff: Not if you are willing to stipulate
as you said you were.

The Court: If there is any formal proof anybody
wants to put in you can.

Mr. Davis: It is entirely up to Mr. Woodruff.

Mr. Tyler: I suggested we don’t put it in unless
we find it material, but I understood after that that
Mr. Cloles was to be produced tomorrow morning.

Mr. Woodruff: T sent somebody chasing him, but
it is self-evidence by the filing of that claim there
was an assignment.

The Court: You ean examine him in the morning
on that, if you want.

Mr. Woodruff: T would want to ask the Receiver
while he is here to leave all the claims with the court
so they might be all in evidence from his original
files.

Mr. Tyler: I object to the offer of all papers at-
tached to the claim of (. B. Coles for $5016.25 as
not having any binding forece against C. B. Coles
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(lompany and not being properly proved, and the
assienment being a copy and the original not pro-

duced.

CONCLUSIONS.

IN CHANCERY OF NEW JERSEY.

Between

Harry PINSKY AND SoN On Bill, Ete.

CompPANY, FFinal Hearing be-

Complarnant. ( tween Claimants
and under Bill of Inter-
Epcar L. Wike, 'l‘rnsluo& pleader.

ete., et als., } (fonclusions.

Defendants.

The issues in this case call for the ascertainment
of the priorities of the several liens of the parties
hereto on money which represents the final amount
due from the owner of a building to his contractor.
The money due from the owner to the contractor has
been paid into court pursuant to the prayer of a
bhill of interpleader, and complainant has been dis-

3
charged. The several defendants have filed state- 30

ments”of their respective claims against the fund,
and at final hearing the facts touching the respective
claims have been fully ascertained.

The contract for the erection of the building was
duly filed and the classes of claims, in the order of
dates, are: first, an assignment of money due or
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to grow due from the owner to the contractor, which
assignment was accepted by the owner; second, stop
notices served pursuant to the third section of our
Mechanies’ Lien Aect; third, a writ of attachment
issued against the econtractor and served on the
owner; fourth, applying ereditors in the attachment
suit; fifth, additional stop notices served on the
owner. Some of the claims under stop notices are
for labor and some for materials supplied to the
building; one stop notice was served by a sub-con-
tractor, another by a person who supplied the con-
tractor’s bond and insurance on the building.

D. T. Stacknouse, Ksq., for Complainant.

W. B. Worcorr, Esq., for Wike, Trustee, ete.

Josern Brcrx Tyrer, KEsq., for C. B. Coles & Sons
Co.

ArsErT S. Wooprurr, Ksq., for Parkside Title &
Trust Co.

BreaRLY, STocKWELL & BurLing, for Smith-Aus-
termuhl Co.

Ricarns & Davis, Esqs., for Lou A. Leibig.

Davip R. Rosg, Esq., for Edwin A. Peterson.

LLeaming, V. C.:

The contract price of the building which occasions
this controversy was $100,000, plus the cost of extra
work at rates specified in the contract.

The contract also provided that estimates of com-
pleted work were to be furnished by the contractor
to the architeet on the first day of each month and
when approved by the latter, eighty per cent. of
such estimates were to be paid by the owner on or
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before the tenth of the same month; ‘“The remain-
ing twenty per cent. of such estimates’’ was to be
paid at the time of final payment; final payment was
to be made sixty days after completion of the work;
all payments were to be made on certificates. These
provisions touching payments are embodied in sec-
tion 7 of the contract as filed. These provisions are
plain and are not susceptible of misunderstanding.
Under these provisions of the filed contract laborers
and material men were entitled to rely upon twenty
per cent. of the amount earned by the contractor
remaining in the hands of the owner for sixty days
after the building should have been completed in ac-
cordance with the contract; that fund, whatever its
amount, they were entitled to impound by stop
notices served before the expiration of that sixty-
day period, or thereafter except as against any su-
perior rights that may have intervened after the
end of the sixty days and prior to the service of the
stop notices. Before the expiration of that period
the owner could not, as against them, lawfully dis-
charge that obligation to the contractor either by
payment to the contractor or by acceptance of an
order or assignment of the contractor. The owner
is entitled to allowances for defective work; but the
amount finally due was necessarily subject to stop
notice liens for sixty days after the final completion
of the building pursuant to the contract. In a suit
between the trustee in bankruptey of the contractor
and the owner that amount has been ascertained to
be $7,500. That determination is to be understood
as admittedly correet in the present cause, since
the bill of interpleader filed herein has not been
contested and that amount of money has been paid
into court and the owner has been discharged.

It necessarily follows that all stop notices served
by laborers and material men prior to the expiration
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of the period referred to enjoy a lien on that fund
in the order of the dates of service of the respective
notices—Ilabor claims taking precedence of claims
of material men—as against an assignment of money
due or to grow due under the contract made by the
contractor at a prior time. That is the plain lan-
guage of Section 6 of the Mechanies Lien Act, as
contained in the 1898 revision of the Aect, C. S., p.
3299.

It is my recollection of the testimony that con-
struction work on the building had not been con-
cluded within sixty days prior to the service of the
last stop notice here in question. But in any event,
it must be said that the building was not finished by
the contractor pursuant to the contract until after
the last stop notice had been served, since the de-
ductions allowed the owner were for defective work.
With the building unfinished pursuant to the con-
tract more than sixty days prior to April 24, 1924,
the date of the last notice served, it is my determina-
tion that all stop notices otherwise valid are en-
titled to priority over the assignment.

It seems also clear that liens under such notices
must be held to be entitled to priority over an at-
tachment of prior date, since the statute clearly
gives to the stop notice claimants an inchoate lien
on the final fund here involved, and with those in-
choate liens perfected by notice before the money
became payable the consummate liens necessarily
relate to the earliest instant that the contractor be-
came entitled to the payment. The whole plan and
purpose of the statute would be defeated if a judg-
ment or attachment could intervene to defeat the
statutory liens thus perfected.

Nor can an attachment take precedence over a
prior accepted assignment. Assignments are lawful
and create an equitable lien; but that lien is, by
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Section 6 of the Aet, sub-ordinated to the stop
notice liens of laborers and material men; the Act
does not further subordinate the assignments.

[t follows that the order of distribution of the
final fund now in court must be: first, to the sev-
eral stop notice claimants, whose claims are found
to be valid, in the order of the dates of the several
notices—preference being given to labor claims;
next to the assignment; next to the attaching cred-
itors.

The claim of Smith-Austermuhl Company is for
msurance on the building and for supplying to the
contractor a bond: both the insurance and the bond
being contemplated by the contract.

The statutory right of liens given by the first see-
tion of our Mechanies’ Lien Aect is ‘‘for labor per-
formed or materials furnished for the erection and
construction’’ of the building. The statutory right
of stop notice liens, in the language of the third sec-
tion of the Aect, arises from the refusal of any mas-
ter workman, contractor or sub-contractor to pay
any person who may have furnished him ‘‘materials
used in the erection of any such house or other build-
ing’’ or to pay any ‘“laborer’’ employed by him ‘‘in
erecting or constructing any building the money or
wages due to him.”” (Amendment P. L. 1917, p.
821.) Tt has been held that an architect who has
drawn the plans for a building and who has also
supervised construction of the building is entitled to
a lien under the first section of the Aect. (Turck v.
Allard, 87 N. J. Law 721) and that a lien may be
acquired under that section of the Act for trans-
portation and delivery of materials used in the
building, since the cost of transportation necessar-
ily enters into the price of materials supplied, either
inclusive or exclusive (Dawvis v. Mial, 86 N. J. Law
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167).  But however liberally the statute may be
construed because of its remedial nature it seems
to me impossible to regard this claimant as either
a ‘“‘laborer’ or one who has furnished ‘‘material
used in the erection’” of the building. The statute
is for the protection of laborers and material men;
in my judgment this complainant is neither a la-
borer or a material man. The attorney who drew
the original contract performed a necessary service,
but obviously not as a laborer or material man
within the contemplation of our Act.

Objection has been made that the claim of a sub-
contractor is mnot contemplated by the statute.
Adams v. Wells, 64 N. J. Eq. 211 is cited. Our pres-
ent Aet, as amended, includes sub-contractors, P. L.
1917, p. 821,

The acceptance of a note is not operative to de-
stroy the right of lien of a laborer or material man
unless the note is received as payment.

Nor can the claims filed by stop notice claimants
with the trustee in bankruptey, either as general or
secured claims, be regarded as destructive of the
liens under their stop-notices. The two classes of
claims have nothing in common—one seeks the pres-
ervation of a lien, the other is in personam.

Shoemaker v. Maloney (Errors and Ap-
peals) 132 At. Rep. 606.

Nor does an honest error in amount destroy the
validity of a claim, especially where the error has
in no way contributed to the circumstance of non-
payment.

The stop-notice liens also embrace any part of
the $7,500 which may be for extra work, since the
contract imeludes extra work.

(Submitted February 25, 1927.)

(Determined March 25, 1927.)

Final Deceree

FINAL DECREE.
(Filed April 8, 1927.)

IN CHANCERY OF NEW JERSLEY.

Between
Harry Pinsky AxD Sox
CoMPANY,
Complainant. On Bill, ete.
and Final Decree.
Eipcar L. Wike, Trustee
ete., et als.,
Defendants.

This cause, coming on to be heard before this
C'ourt in the presence of D. T. Stackhouse, Ksq., sol-
icitor for the complainant; W. B. Wolcott, isq.,
solicitor for defendant, Edgar L. Wike, trustee for
Potts Brother & Cooperson, Ine., bankrupt; Joseph
Beck Tyler, Ksq., solicitor for (loi'(’_nd:ml, . B.
(‘oles &'S()n.\‘ (‘fompany, Albert S. Woodruff, Ksq.,
solicitor for defendant, Parkside Title & Trust Com-
pany; Bleakly, Stockwell & Burling, Esqgs., solici-
tors for defendant, Smith-Austermuhl Company,
Rigeins & Davis, Hsqs., solicitors for defendant,
Lou A. Leibig. and David R. Rose, Esq., solicitor
for defendant, Edwin A. Peterson, and the several
statements of claim of the defendants being read,
witnesses examined, and the arguments of the re-
spective counsel heard,
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And it appearing that Harry Pinsky and Son
Company had in its possession the sum of $7,500;
that the said sum, as appears by the bill of com-
plaint of the complainant, was held by it for such
person or persons as were lawfully entitled to re-
ceive the same; that the said Wilfred B. Wolcott,
Kdgar L. Wike, trustee for Potts Brothers and
Cooperson, Inc., bankrupt, C. B. Coles & Sons Com-
pany, Parkside Title & Trust Company, Smith-
Austermuhl Company, Lou A. Leibig, Edwin A.
Peterson, Camden Materials Company, Pearce Fire-
proof Company, George Weiss Company, Hitchner-
Holmes (0., and Emergency Elevator Company re-
spectively made claim to the said fund;

And it further appearing to the Court that the
sald last-mentioned sum of $7,500 was, at the time
of the filing of the bill of complaint in this cause,
paid by the complainant into this court, and that
the same, less the costs of the said complainant and
the costs and fee paid to Wilfred B. Wolcott, still
remains deposited in this court and is subject to
the order and direction thereof.

And 1t further appearing that Wilfred B. Wol-
cott made claim to a portion of the fund for his
costs and services as solicitor for Edgar L. Wike,
trustee in bankruptey for Potts Brothers & Cooper-
son, Ine.; and that Parkside Title & Trust Com-
pany made claim to the fund by reason of an as-
signment dated September 19, 1923, in the amount
of $10,000, said assignment being made by Potts
Jrothers & Cooperson, Inc., to Parkside Title &
Trust Company, whereby Potts Brothers & Cooper-
son, Ine., assigned to the said Parkside Title &
Trust Company $10,000 of the moneys due and to
grow due to it under its contract with the complain-
ant; and Smith-Austermuhl Company made claim
to the fund in the amount of $719.76 by reason of
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a stop notice dated October 19, 1923, which said
stop notice was for moneys due to the said Smith-
Austermuhl Company for premiums on the con-
tractor’s bond of Potts Brother & Cooperson, Inec.,
and for fire insurance premium for fire insurance
policies written by the said Smith-Austermuhl
Company insuring the building during its course of
construcetion: and Edwin A. Peterson made claim
to the fund in the amount of $107.06 by reason of
a stop notice dated January 14, 1924, which stop
notice was for moneys due to the said Edwin A.
Peterson for labor performed by him in the con-
struetion and erection of the said building; and
Pearce Fire Proof Company made claim to the fund
in the amount of $193.73 by reason of a stop notice
dated February 7, 1924, which said stop notice was
for moneys due to the said Pearce Fire Proof Com-
pany for the furnishing of certain materials used in
the construction and erection of the said building;
and C. B. Coles & Sons Company made claim to
the fund in the amount of $3,061.47 by reason of a
stop notice dated March 18, 1924, said stop notice
being for moneys due to the said C. B. Coles & Sons
Company for the furnishing of certain materials
used in the construction and erection of the said
building; and C. B. Coles & Sons Company made
claim to the fund in the amount of $5,016.25 by rea-
son of an attachment issued out of the Circuit Court
of the County of Camden, on March 19, 1924, under
which attachment a levy was made by the sheriff of
the County of Camden on moneys in the hands of
Harry Pinsky & Son Company, complainant, and
due to Potts Brothers & Cooperson, Inec., later bank-
rupt, under which attachment Emergency Klevator
Company on the 28th of March, 1924, for the amount
of $1,007, and Hitchner-Holmes Co., on the 1st of
March, 1924, for the amount of $1,028.87, and Lou
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A. Leibig on the 8th of April, 1924, for the amount
of $4,375.99, were admitted as applying ecreditors;
and Lou A. Leibig made claim to the fund in the
amount of $1,926.53 by reason of a stop notice dated
March 25, 1924, which said stop notice represented
moneys due to the said Lou A. Leibig under his sub-
contract with Potts Brothers & Cooperson, Inec., the
contractor, for labor and materials furnished and
used in the erection and construction of the said
building; and Hitechner-Holmes (lo. made claim to
the fund in the amount of $866.87 by reason of a
stop notice dated April 24, 1924, which said stop
notice represented moneys due to the said Hitechner-
Holmes Co. for materials furnished and used in the
erection and construction of the said building; and
(Camden Materials Company made claim to the said
fund in the amount of $276.41 by reason of a stop
notice dated March 25, 1924, which said stop notice
represented moneys due to the said Camden Mate-
rials Company for materials furnished by it and
used in the erection and construction of the said
building; and George Weiss Company made claim
to the fund in the amount of $150 by reason af a
stop notice dated May 17, 1924, which said stop
notice represented moneys due to it for labor per-
formed and materials furnished and used in the
erection and construetion of the said building.

And the Court, being of the opinion that the as-
signment by Potts Brothers & Cooperson, Ine., to
the Parkside Title & Trust Company in the amount
of $10,000 is not entitled to priority over the stop
notices served by laborers and material men and
sub-contractors prior to the expiration of sixty days
after the final completion of the building pursuant
to the contract, and that since the building was not
finished by the contractor pursuant to the contract
until after the last stop notice had been served, all
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of the stop notices otherwise valid are entitled to
priority over the assignment.

And the Court being further of the opinion that
the attachment of C. B. Coles & Sons Company and
consequently, the applying ecreditors, thereunder,
Is and are not entitled to priority over the stop
notices served by laborers and material men before
the money became payable because all of the stop
notices in this case were filed prior to the time the
money became payable to the contractor under the
contraect.

And the Court being further of the opinion that
the attachment does not take precedence over the
accepled assignment of the Parkside Title & Trust
(C'ompany.

And the Court being further of the opinion that
the stop notice of Smith-Austermuhl Company in
the amount of $719.76 should be disallowed for the
reasons that the claim of the said Smith-Austermuhl
Company is for the premiums for insurance on the
building during the course of construction and for
the premium for the contractor’s bond, both insur-
ance and bond being contemplated by the contract,
and beeause the said stop noticing claimant, Smith-
Austermuhl Company is neither a laborer nor a ma-
terial man within the contemplation of the Mechan-
ics’ Lien Act of the State of New Jersey, and there-
fore, not entitled to the remedy by stop notice under
the said statute.

And the Court further being of the opinion that
the stop notice claim of Lou A. Leibig, a sub-con-
tractor, is valid because a sub-contractor is given
a right by stop under the statute.

And the Court further being of the opinion that
fhe stop noticing claimants are entitled to be paid
regardless of the fact that part of their claims may
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he due for extra work done because the contract in-
cludes extra work.

And the Court further being of the opinion that
{he order of distribution of the balance of the fund
now in court must be, first, to the several stop notie-
ing claimants whose claims are found to be valid in
the order of the dates of the several notices—pref-
erence being given to labor claims; next, to the as-
signment ; next, to the attaching creditors.

And it further appearing that the sum of $199.96
has been paid from the fund of $7,500 heretofore
paid into this court by the complainant, to D. T.
Stackhouse, solicitor for the complainant, said sum
representing the costs of the complainant.

And it further appearing that the sum of $1,018.24
has been paid from the fund of $7,500 heretofore
paid into this court by the complainant, to Wilfred
B. Wolcott, solicitor for Edgar L. Wike, trustee in
bankruptey for Potts Brothers & Cooperson, Inc.,
said sum representing a reasonable fee of $750 for
services rendered in this eause as said solicitor, and
his costs expended.

And it further appearing that there is, therefore,
on deposit in this court, the balance, amounting to
the sum of $6,281.80, together with all interest accu-
mulated thereon,

It is, thereupon, on this 8th day of April, 1927,
by the Honorable Edwin Robert Walker, Chancellor
of the State of New Jersey, ordered, adjudged and
decreed, and the said Chancellor, by virtue of the
power and authority of this Court, does hereby or-
der, adjudge and decree, that the said sum of $7,500
remaining in the hands of the complainant at the
time of the filing of the bill in this cause, which
said sum has been heretofore paid into this court
by the complainant, and from which sum there has
been paid to D. T. Stackhouse, solicitor for com-
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plainant, the sum of $199.96, and to Wilfred B. Wol-
cott, solicitor for defendant, Kdgar L. Wike, trustee
m bankruptey for Potts Brothers & Cooperson, Ine.,
the sum of $1,018.24, and the balance, amount to
$6,281.80, together with all accumulated interest
thereon now remains on deposit in this court, be
paid to the said defendants or to their respective
solicitors, as follows:

Fdwin A. Peterson, laborer, the sum: of $107.06
with interest at 6% from the date of the service
of the stop notice, January 14, 1924.

Pearce Fireproof (‘ompany, material man, the
sum of $193.73, with interest at 6% from the
date of the service of the stop notice, February
7, 1924.

(. B. Coles & Sons Company, material man, the
sum of $3,061.47, with interest at 6% from the
date of the service of the stop notice, March
18, 1924.

L.ou A. Leibig, sub-contractor, the sum of $1,926.-
53, with interest at 6% from the date of the
service of the stop notice, March 25, 1924.

Balance, if any, to Hitchner-Holmes Co., material
man.

And it is further ordered, adjudged and decreed,
that the said defendants, Edwin A. Peterson, Pearce
Fireproof Company, C. B. Coles & Sons Company,
Lou A. Leibig, be paid their costs in this cause to
be taxed, and that such costs so taxed be paid out
of the fund deposited in this court, and if there be
any moneys due to the said Hitchner-Holmes Co.,
from the said fund after payment of the above-
enumerated claims, with interest and taxed costs,
then the said Hitchner-Holmes Co. to be paid its
costs in this cause to be taxed, and that such costs
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so taxed be paid out of the fund deposited in this
court.

And it 1s hereby further ordered, adjudged and
decreed, that the complainant, Harry Pinsky and
Son Company, be and it is hereby discharged of
and from all liability to all of the defendants as to
the fund paid into court.

This decree is intended only to adjudicate and
determine the rights of the several parties in the
distribution of said fund and in no way to adjudi-
cate or determine any rights that may be claimed by
the Parkside Title & Trust Company against Harry
Pinsky and Son Clompany, for personal liability on
the assignment given by Potts Brothers & Cooper-
son, Ine., to said Parkside Title & Trust Company.

The injunction against the suit at law by Parkside
Title & Trust Company against Harry Pinsky and
Son C‘ompany is hereby denied unless complainant
will stipulate upon appropriate supplemental plead-
ings to be filed to an adjudication by this Court
touching personal liability upon the assignment.

K. R. WALKER,
Respectfully advised: C.
K. B. LeamiNg,
V.-C.

Notice of Appeal

NOTICE OF APPEAL.
(Filed June 23, 1927.)

IN CHANCERY OF NEW JERSEY.

Between \
Harry Pinsky axp Sox
ComPpANy,
Complainant-Appellant,
and On Bill, ete.
livear L. Wike, Trustee Notice of Appeal.
&e., et al. (PARKSIDE
Tirte & Trust Com-
PANY, Respondent),
Defendants.

The complainant, Harry Pinsky and Son Com-
pany, hereby appeals to the Court of Errors and
Appeals in the last resort in all causes, from so
much of the final decree made in the above-entitled
cause by the Chancellor, upon the advice of the Hon-
orable Kdmund B. Leaming, Vice-Chancellor, on the
8th day of April, 1927, as provides as follows:

““This decree is intended only to adjudicate
and determine the rights of the several parties
in the distribution of said fund and in no way
to adjudicate or determine any rights that may
be claimed by the Parkside Title & Trust Com-
pany against Harry Pinsky & Son Company,
for personal liability on the assignment given
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by Potts Brothers & Cooperson, Inec., to said
Parkside Title & Trust Company.

The injunction against the suit at law by
Parkside Title & Trust Company against Harry
Pinsky and Son Company is hereby denied un-
less complainant will stipulate upon appropri-
ate supplemental pleadings to be filed to an
adjudication by this Court touching personal
liability upon the assignment.”’

D. T. STACKHOUSE,

Solicitor for and of Counsel
with Complainant-Appel
lant.

Dated June 8, 1927.

I conceive there is good cause for appeal in the
above-entitled cause.
20 D. T. STaAckHOUSE,
Of Counsel with Complain-

ant-Appellant.

Petition of Appeal

PETITION OF APPEAL.
(Filed July 15, 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Harry Pixsky axp Sow |
Complainant-Appellant,
and On Appeal from the
Eipcar L. Wike, Trustee )  Court of Chancery.
&e., (Parksme Tirie & | Petition of Appeal.
Trust Company, Re-
spondent),
Defendants. |

T'o the Honorable, the Court of Errors and Appeals,
i the last resort mn all causes:

The petition of Harry Pinsky and Son Company,
the appellant in the above-entitled cause, respect-
fully shows that:

1. Petitioner finds itself aggrieved by a final de- 3
cree made in the Court of Chancery of the State
of New Jersey, by the Honorable Edwin Robert
Walker, Chancellor of the State of New Jersey, bear-
ing date, April 8th, 1927, in a certain cause in the
said Court of Chancery wherein petitioner was com-
plainant and Parkside Title & Trust Company, and

)
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ANSWER TO PETITION OF APPEAL.
(Filed August 20, 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between \
Harry Pixnsky anxp Son
ComMPANY,
Complainant-Appellee, [ On Appeal from the
and \ Court of Chancery.
Epcar L. Wike, Trustee Answer to Petition
&e., et al. (PARKSIDE of Appeal.
TirLe & Trusr Com-
PANY, Respondent)
Defendant-Appellant.

The answer of Harry Pinsky and Son Clompany,
the above-named appellee, to the petition of appeal
of Kdgar L. Wike, Trustee &e., et al. (Parkside Title
and Trust Company, Respondent), the above-anmed
appellant.,

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal con-
tained, for answer thereto, nevertheless, admits that
a decree was, on the eighth day of April, 1927, made
and entered in the Court of Chancery of New Jer-
sey, in the above-entitled cause, for the purposes in
sald petition mentioned and as therein set forth:
but as to the substance and form of said decree, this
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appellee begs leave to refer thereto when the same
shall be produced.

This appellee is advised and believes that the said
decree is agreeable to equity; and they pray that
the same may be affirmed with costs to be taxed in
favor of this appellee.

ALBERT S. WOODRUFF,
Solicitor for and of Counsel
with Appellee.
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and Cooperson afterwards formed a corporation
under Pennsylvania laws; and as a part of the or-
ganization of the corporation, the latter took over
the performance of the contract with the complain-
ant (p. 1, lines 35, et seq.).

Some extra work and material were furnished
under the contract during the progress of the work
(p- 2, lines 13, et seq.).

A number of what are comonly called ‘‘stop no-
tices”” were filed with the complainant by various
laborers and material men for labor or material
furnished to the job, by which it was claimed that a
lien was established upon the fund in complainant’s
hands (p. 5, lines 35, et seq.).

On the 19th of September, 1923, Potts Bros. and
Cooperson, Inc., made an assignment to the Park-
side Trust Company of moneys due and to grow due
under the construction agreement with complainant,
which was signed by Potts Bros. and Cooperson,
Inec., Parkside Trust Company and the complain-
ant (p. 21).

Before the building was entirely completed, Potts
Bros. and Cooperson, Ine., were thrown into bank-
ruptey and were adjudicated bankrupt, and one Wal-
ter Carson was appointed ancillary receiver in New
Jersey of said bankrupt corporation (p. 4,1. 4). He
was afterwards, however, succeeded by one Kdgar
L. Wike as trustee.

Suit had been commenced by the said Carson as
bankruptey receiver, against complainant to recover
the amount claimed to be due upon the contract and
extras, which suit ultimately resulted in judgment
by the said Edgar L. Wike, trustee, against com-
plainant for $£7500.00, this coming about by virtue
of a compromise effected between the parties to such
suit, Wike having theretofore been substituted for
Carson as plaintiff (p. 5, 1. 11).
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The Parkside Trust Company, on October 10,
1924, commenced a suit in the Camden County Cir-
cuit Court in an attempt to recover from complain-
ant the sum of $10,000.00 claimed to be due to the
trust company under the assignment above referred
to- (pradls

After the entry of judgment by the said Kdgar L.
Wike, trustee, against complainant in the suit upon
the construction contract, complainant filed its bill
of interpleader in the Court of Chancery of this
State, setting forth the facts, and making all parties
having any interest in the fund defendants to the
suit, including the Parkside Trust Company (now
known as West Jersey-Parkside Trust Company) ;
and the bill prayed that the Parkside Trust Com-
pany be enjoined from the further prosecution of
its suit in the said Circuit Court (p. 13, 1. 21).

Neither the West Jersey-Parkside Trust Com-
pany or any other of the defendants to the Chancery
suit disputed the right of the complainant to inter
plead, but on the contrary the West Jersey-Park-
side Trust Company claimed the fund under the as-
signment of September 19, 1923, and filed a state-
ment of claim pursuant to Chancery Rule 69 based
on such assignment (p. 37).

After the expiration of the time limited by the
Chancery rule for filing claims, complainant applied
for and, without opposition, obtained, upon due no-
tice to the trust company and all the other defen-
dants (p. 39), an interlocutory decree which per-
mitted it to pay the fund into Court, and thereupon
discharged it from all liability to all the defendants
by reason of the fund, and required defendants to
interplead (p. 41).

Complainant paid the fund into Court in accord-
ance with the interlocutory decree (p. 43).
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The interpleader suit was brought on for final
hearing before the Honorable K. B. Leaming, vice-
chancellor; and a final decree (p. 125) was entered
distributing the fund in accordance with the find-
ings which the Vice-Chancellor had theretofore
filed (p.119). The trust company, however, received
nothing under the decree by virtue of its assign-
ment, its rights thereunder being postponed to tnhose
of the other defendants and the fund being thereby
exhausted (p. 131). The trust company, by its coun-
sel and witnesses, participated actively in the hear-
ing (pp. 95, et seq.) in its attempt to obtain the fund
through its assienment.,

The final decree, however, contained the follow-
Ing provision:

“This decree is intended only to adjudicate
and determine the rights of the several parties
in the distribution of said fund and in no way
to adjudicate or determine any rights that may
be elaimed by the Parkside Title & Trust Com-
pany against Harry Pinsky & Son Company,
for personal liability on the assignment given
by Potts Brothers & Cooperson, Ine., to said
Parkside Title & Trust Company.

““The injunction against the suit at law by
Parkside Title & Trust Company against Harry
Pinsky & Son Company is hereby denied unless
complainant will stipulate upon appropriate
supplemental pleadings to be filed to an adjudi-
cation by this Court touching personal liability
upon the assignment.”’

(P. 132, lines 8, et seq.)

It is from this portion of the decree that the ap-
peal was taken. None of the defendants, other than
the West Jersey-Parkside Trust Company, is con-
cerned in this appeal.
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GROUNDS OF APPEAL.

The grounds upon which the eomplainant-appel-
lant bases its right to relief is the refusal of the
Court of Chancery to restrain the further prosecu-
tion of the suit of West Jersey-Parkside Trust Com-
pany against the complainant upon the :1ssig’nrr.1({nl,
and what is claimed to be the erroneous imposition
of terms upon the complainant, upon which such re-
straint might be allowed.

BRIEF OF THE ARGUMENT.

So far as counsel for appellant has been able fo
aseertain, the point involved in this appeal has never
previously been before the eourts of this State for
adjudication; and consequently it will be necessary
to present the case upon principle rather than upon
precedent. 7 .

The practice which obtains in this State in inter-
pleader suits is peculiar to this jurisdietion, and but
little help can be obtained from the decisions in other
States.

Rule 69 of the Court of Chancery, so 1';11' as it 1s
pertinent to the matters in controversy in this case,
provides as follows:

“Defendant shall not plead to bills of inter-
pleader except to contest the complainant’s
right to relief * * * * non-answering defen-
dants shall, within twenty days after the re-
turn day of the subpoena * * * * file concise
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statements in writing of their several claims to

the fund * * * * Causes may be brought on

for final hearing by any defendant as provided

for in the rules concerning litigated matters.’’
Thus, there is left to a defendant in an inter-
pleader suit one of three courses.

[f he asserts that the complainant has made him-
self personally liable to him by reason of any of the
matters involved in the attempted interpleader, he
may file an answer denying the complainant’s right
to relief; and the only issue as between the com-
plainant and the answering defendant is whether
the complainant is entitled to interplead as to the
answering defendant.

[f, however, the bill shows on its face that the
complainant is personally liable to the defendant,
the latter may move to strike out the bill as to him
for want of equity.

On the other hand, if the defendant conceives that
the interpleader bill is properly brought and that he
desires to elaim the fund in Court, his course is to
avold answering the bill and to file a statement of
his elaim against the fund.

I1.

[t should be observed that this was a striet bill
of interpleader and not a bill in the nature of a bill
of interpleader. The complainant asked for no re-
lief except the protection against the assertion of
claims as to which he desired the defendants to in-
terplead.

Among the elements of relief which the complain-
ant sought was the issuance of an injunction against
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the then Parkside Trust Company, z\ftm‘\\'m.'ds' West
Jersev-Parkside Trust Company, to restrain 1its ac-
tion in the law suit. Such relief is incident to a
striet bill of interpleader. nE

Fitzgerald v. Elliott, 18 a. 579 (not 1n State
reports) ; » B Wt
Kuhl v. Traphagen, 9 N. J. L. J. 343.

I11.

Appellant does not concede that in consenting to
the assienment by Potts Bros. and Cooperson to the
Parkside Trust Company it made itself personally
liable to the trust company; but whether the appel-
lant had made itself so liable or whether the form
of the assignment presented a fairly debatable ques-
tion as to whether there was any personal liability
by the complainant to the trust company by reason
thereof, we submit is out of the case.

IV.

It is a principle which is inherent in .illt(Fl‘])l(‘zl(‘(‘l‘
causes and coeval with their recognition that the
complainant in such swit must have imcurred no per-
sonal liability to a defendant in respect to the matter
concerning which he asks that the defendants shall
be compelled to interplead.

Wakeman v. Kingsland, 46 E. 113; 18 A.
680.

If his bill shows that he has incurred any such
personal liability to a defendant, the bill as to such
defendant must be dismissed.

Ibid.
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“A good bill of interpleader requires that
adverse claims shall be to the same thing and
derived from common source; and that persons
seeking relief have no claim in subject-matter
or have incurred any independent liability to
either of claimants.”’

Republic Casualty Co. v. Fishmann, 99 E.
708; 134 A. 179.

It is, therefore, obvious, we submit, that if the
defendant chooses to assert his claim against the
fund in Court instead of disputing by answer the
complainant’s right to interplead, he thereby ipso
facto irrevocably commits hvmself to the position
that the complainant’s bill of wmterpleader is prop-
erly brought and that it contains all of the elements
necessary to sustam a good bill of that description,
among which elements is that the complaimant has
tneurred no personal liability to the defendant, and
the Court in acting thereon by the making of a de-
cree in favor of the complainant likewise finally
decides that no personal liability exists by the com-
plainant to the defendant by reason of any of the
matters set forth in the bill.

[t this were not so a defendant who deemed that
his chances of success were greater against the fund
in Court than they were against the complainant
personally could be permitted to claim the fund in
Court and then being unsuccessful in maintaning
such claim be allowed to pursue his remedy person-
ally against the complainant, which, in legal effect
he had for all time relinquished.

b

V.

The procedure almost invariably followed, and
that which was followed in this case, 1s that when no
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dispute is raised as to the right of the .comphmmnl'
to interplead, to apply teo the (‘(m}:l 1‘01.' a (1(‘.\01'0(*‘
permitting complainant to pay the fund into (u?n‘t
and te have the defendants interplead as between
themselves. This is usually called an interlocutory
decree; but, as decided in the case of National Bank
v. Whate, 93 E. 109; 115 A. 533.

““In interpleader suits the usually so-called
‘interlocutory decree’ is interlocutory only as
between lho.dofomlants; as between (-omphm}-
ant and defendants it is a final decree adjudi-
cating complainant’s right to relief, compell-
ing defendants to litigate between themselves
only, and discharging ('()))1/')1(1.111(11//‘ }.H).f n.nl.z/
from further participation n such /1/‘1//(1/1”)2,
but also from all liability to (]z"/’rnrl(,l,u/.\-
Such decree is a deeree in personam.

The interlocutory decree, therefore, which was
made upon due notice to the West .Tcrso_\'-[’qumd’o:
Trust Company adjudicated that the (*(’)111]>l;111151111 8
hill contained all of the elements of a good bill '()l
interpleader, among which was, /71.(1‘/ the complan-
ant had incurred no personal liability to the trust
company. 7

'l‘{ms,'/\\'o submit, the matter of the liability of the
comy lI~in~nt in this suit to the trust company upon
the ;11109;0(1 assignment was res jzuiu‘a{((, 211}(1 ('<3n1(>s
within th  definition of Lord I’IEU'.(]\\'I(']\'(' in Greg-
ory v. Molesworth, 3 Atkins 626, which h.a.s 1)001}1 con-
sidered by many writers the best definition of that
term, he stating that: . . :

 “«“When a question is necessarily decided in
effect, though not in express terms ‘botween thg
parties to the suit, they can not raise the sume‘
question as between themselves in any other
suit in any other form.’’
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The trust company by its act in filing a claim to
the fund and not disputing the complainant’s right
to interplead, practically lured the complainant to
paying the money into Court, and has estopped it-
self from now saying that it has a right to proceed
against the complainant personally upon the same
ground that it asserted its right to the fund.

VI.

We submit that it is a fair inference to be drawn
from the circumstances that the trust company
thought that its rights to the fund were paramount
to that of any other of the claimants and that by
asserting a claim to the fund it would receive the
entire amount thereof; being disappointed in the
outecome of the suit, it now claims the right to pro-
ceed personally against the complainant.

¥ 11,

While the interlocutory decree, as stated in Na-
tional Bank v. White, supra., is as between the com-
plainant and defendants, a final decree is not, we
submit, final to the extent of precluding the Court
of Chancery from preventing a disappointed defen-
dant from disregarding the spirit and intent of its
interlocutory-final decree by maintaining an action
against the complainant based upon the identical
claim to the fund in Court.

The matter being thus res judicata as between the
complainant and the trust company, it was not only
the right, but, we submit, the duty of the Court of
Chancery to unconditionally prevent such disregard
of its decision by appropriate process.
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The case of Sarson v. Maccia, 90 E. 433; 108 A.
109, was an action to restrain a party from prose-
cuting an action at law based upon the same ground
of ction upon which a decree in (‘IhAan(*er}.' had been
made adversely to him; and the Court 1n answer-
ing the contention of the defendant that the com-
plziinant had a complete and adequate defense at
law, said: . Rsged

““ Res judicata by a decree in equity 18, doubt-
less, pleadable in the action at law, but the
party holding the decree is not driven to that de-
fonse. It is the settled law of this State (and I
quote from the opinion of this Court in Putnam
v. Clark, 34 N. J. K. 532, affirmed by the Court
of Appeals) that

‘If, after a decree in equity, a party shu'll
proceed at law for the same matter, .oqmt_v \\'1.11
restrain him by injunction. Such suit at law 1s
treatad s contempt of Court, for it is gross
oppression to vex another with a double suit for
the same cause of action.” ”’

9 Lead. Cas. in Eq. 1319 (635) ;

Story’s Eq. Jur. 889;

Joyee on Inj. 1040;

Simson v. Hart, 1 Johns. Ch. (N. Y.) 91
(a);

Washington Packet Co. v. Sickles, 24 How.
333 (16 L. Bd. 650; Id.) 5 Wall, 580 (18
L. Ed. 550).

We submit that the Court of Chancery, in its final
decree, should have awarded the complainant an in-
junction or injunctive order against the 121\\:9}11t of
the trust company; and its attempted imposition of
terms upon which such injunction might issue was
erroneous.
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We respectfully maintain that the matter as be-
tween the complainant and the trust company was
res judicata for all time; and that the Court of
Chancery had not only precluded the trust company
from maintaining its action against the complain-
ant, but, being bound by its own deeree, had likewise
precluded itself by its interloeutory final deecree
(which decided that there was no personal liability
by the eomplainant to the trust eompany) from im-
posing a potential personal liability by the com-
plainant to the trust company after the distribution
of the fund which was claimed by the latter in the
interpleader suit. The effect of this was substan-
tially for the Court of Chancery to say to the com-
plainant :

““You came into this Court with a strict bill
of interpleader. We have decided that no per-
sonal liability exists by you to the trust com-
pany. We now decide that there may still be
such personal liability and we will not relieve
you from the gross oppression of a double suit
for the same cause of action unless you will go
back to the beginning and substitute for your
striet bill of interpleader a bill in the nature of
a bill of interpleader, even though you never in-
tended to file such a bill and are willing to stand

or fall upon your striet bill of interpleader.”’

We respectfully maintain that the eomplainant
has stood and has not fallen by its bill and that the
action of the Court of Chancery in refusing injunc-
tive relief to the complainant, and the imposition of
the terms contained in the final deeree was erron-
eous.

Brief for Appellant

i €

It is well settled that an appeal will lie from an
order refusing an injunction.
Chegary v. Scofield, 5 K. 525;
Morgan v. Rose, 22 K. 583.

X,

[t is, therefore, respectfully submitted that the
final decree of the Court of Chancery should be
modified to the extent of unconditionally providing
that the complainant be entitled to an injunection or
injunctive order against the suit at law of the West
Jersey-Parkside Trust Company against the com-
plainant.

D. TRUEMAN STACKHOUSE,
Solicitor for and of Counsel with
Complainant-Appellant.

S ae Adderda 7;42)(7‘— /DC{74




ADDENDA TO FOREGOING BRIEF

The Appellant has 1n effect although not in terms argued
ypon the action of the Appellee as constitutiﬂ% an elec-
tion, Noting that the printed argument had no referred
to the dosctrine of election in terms, 1t was thought well,
uon reconsideration, to make reference thereto,

It s submitted that in this case there was plainly an
election by the Appellee of a remedy. Its position as to
claiming a personal liability against the Appellant and
at the same time asserting its right to the fund by means
ﬁ the instrument which it claimed créated a personal
liability was absolutely i{nconsistent, and under well
established principles wherein there are two or more CO=
existing remedies between which a party has a right to
ele¢t, which are inconsistent and which by some decisive
act, with knowledge of the facts, it has indicated 1its
?018% this must be deemed conclusive evidence of an
election, '

| 20 C.Je PPs 9, 19 and num-
erous cases in the footnotes.

'?ﬁkzthe facts in the case of BLUM BUILDING COMPANY, VS.

| INGERSOLL, 99 E 563 - 134 A 176, are different, the prin-

ciple is the same and is discussed at length by Vice-Chan~
cellor Rackes, citing a number of cases from this and

A+“""w3 2 1
VUIIEY .‘;uplSdiCtionSo

-
]
—+

Ty )=

the case of MAXWELL vs, LEICHTMAN 72 E 780 - 65 A 1007,
was decided that the "right to file a bill of inter-
leader was not lost by filing pleas in bar in actions
rought at law, UNLESS DEFENSE AT LAW WAS PERSISTED IN
UNTII, VERDICT". 1In the instant case, we have, to some

o'"C ¢

Xtent, the comverse of this proposition, as Appellee per-
;Sted in pursuing its remedy against the fund until a
inal decree was entered in the interpleader sult, which

f‘
"as in effect in its favor, although it lost the substan-

Eyd benefit thereof because the fund was exhausted before
Its claim was reached in its order of priority.

Z:dcfendants'interplead without objection and go to trial
o the issues, it 1s too late to raise the objection that
“le case is not a proper one for interpleader. 33 C.J. 446,
5V\'§ the inconsistency of the demand which makes the
lection of one remedial right an estoppel against the

“3sertion of the other, and not the fact that the forms of

ictions are different.ﬁ

Citing 20 C.J. 11
Kertesz V. Feldheim - 6 Miscl. Rep. 10
139 A "704.

Respectfully submitted
D. T. STACKHOUSE
Solicitor for Appellant




NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
Harry Pinsky axp Son CoMPANY,
Complainant-Appellant,
and
Foear L. Wike, Trustee, &e., et al. (West Jersey-
Parkside Trust Company, Respondent),
Defendants.

Ox AprpreEAL FrROM (HANCERY.

BRIEF FOR RESPONDENT.

STATEMENT OF FACT.

On July 29, 1922, a contract was made by Walter
R. Potts. Harrison W. Potts and Max W. Cooper-
son, as partners, whereby they agreed to erect a
cortain store building in Camden, New Jersey, for
the complainant-appellant, Harry Pinsky and Son
(‘ompany. The contract was duly filed in the office
of the clerk of Camden County. The contract was
later assigned by the contractor to a corporation
formed by them and hereinafter referred to as the

'S et

corporation (p. 1, 1. 35, et seq.).




Brief for Respondent

Before the completion of the building, on the 19th
of September, 1923, the corporation to secure a loan
from the Parkside Trust Company, the respondent
herein, assiegned to the trust company monies due
and to grow due from appellant to the corporation.

Prior to the completion of the building, corpora-
tion was thrown into bankruptey. Stop notices were
filed by material men and for labor furnished in an
offort to establish liens upon the monies which ordi-
narily would be paid to the contractor on the con-
tract.

The respondent commenced suit against the ap-
pellant in the Camden County Circuit Court for
$10,000, the principal sum of the assignment, basing
the suit upon appellant’s liability on the assignment.

[n the meanwhile, by other proceedings, the
amount due from appellant to the corporation, or its
successors, was liquidated at $7500 (p. 5, 1. 11).

Appellant filed a bill of interpleader in the Court
of Chancery setting forth the foregoing facts, mak-
ing all parties having any interest in the fund, in-
cluding Parkside Trust Company (now known as
West Jersey-Parkside Trust Company) defendants.
The bill prayed that the Parkside Trust Company
be enjoined from the further prosecution of its suit
in the said Cireunit Court (p. 13, 1. 21). No answer
was filed to the bill of interpleader buf after the ex-
piration of the time limited by the Chancery Rules
for filing claims, appellant obtained an interlocutory
decree permitting it to pay the $7500 fund into court
and requiring defendants to interplead (p. 41).

After the final hearing, in accordance with the
findings of the Honorable E. B. Leaming, Vice-Chan-
cellor, a final decree was advised distributing the
fund. Respondent trust company, which had filed a
claim. received nothing under said decree by virtue
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of its assienment because of the fact that the other
defendants who had priority, exhausted the fund
(p. 131).

The final decree, however, contained the follow-
ng :

“This decree is intended only to adjudicate
and determine the rights of the several parties
in the distribution of said fund and in no way
to adjudicate or determine any rights that may
be claimed by the Parkside Title & Trust Com-
pany against Harry Pinsky & Son Company, for
personal liability on the assignment given by
Potts Brothers & Cooperson, Inc., to said Park-
side Title & Trust Company.

The injunction against the suit af law by
Parkside Title & Trust Company against Harry
Pinsky & Son Company is hereby denied unless
complainant will stipulate upon appropriate
supplemental pleadings to be filed to an adjudi-
.ation by this Court touching personal liability
upon the assignment’ (p. 152, lines 8, et seq.).

Appellant appeals from this portion of the de-
Cree;

BRIEF OF THE ARGUMENT.

[t appears to us that there is only one question
involved in this proceeding, which question can be
stated as follows:

May the trustee of a fund, by maintaiming a bill
u_/' i}//(‘/'/)//’li(/('}', )'(‘]-I'I’I'l’ /ll.)//.w‘/f u_/' /)l')l\‘/»)/(l/ /I.(I/H'/I.f_l/
to one H./‘ the /]l"/'(‘//r/ll}//n‘. a clavmant UA/‘ the fll)?(],
where complainant’s personal liability springs from
his conduct and not from the status of custodian of
the fund?
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Appellant bases its appeal practically upon the
proposition that respondent by failing to contest
appellant’s bill of intérpleader, barred itself from
asserting personal liability on the part of the ap-
pellant to the respondent because of appellant’s con-
duct. And in support of its contention appellant
cites the case of Wakeman v. Kingsland, et al., 46
N. J. E. 113, 18 Atl. 680. But in that case Vice-
(Chancellor Van Fleet in citing Lord Cottenham’s
definition of interpleader with approval, limits the
issues barred to those issues connected with the
fund, in the following language:

“Plaintiff says, ‘I have a fund in my pos-
session in which I claim no personal interest,
and to which vou, the defendants, set up con-
flicting claims. Pay me my costs and 1 will
bring the fund into court, and you shall contest
it between yourselves.” The case must be one
in which the fund is matter of contest between
two parties, and in which the litigation between
those parties will decide all their respective
rights with regpect to the fund.”

The facts here seem to be fully in accord with
the facts stated in the foregoing language. Appel-
lant said, ‘T have a fund in my possession in which
I claim no personal interest, and to which you, the
defendants, set up conflicting claims.”” The sole
issues involved in the proceedings in this case were
with respect to the fund. The question of appel-
lant’s personal liability to respondent was not made
an issue; it was not made a part of the interlocutory
decree in the interpleader suit; and the final decree
expressly refused to settle the issue until the facts
were stipulated.

Appellant also argues that respondent speculated
by claiming the fund and thus should be barred from
prosecuting its suit at law.
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Respondent’s conduct in this respect was such
against which appellant could not complain, for it
was for appellant’s benefit that this was done. In
other words, if respondent would have been per-
mitted to have this claim satisfied out of the fund,
appellant would have been saved not only the time,
expense and embarrassment of further litigation but
would have been saved the possibility of having to
pay a sum equal to respondent’s claim over and
above the amount paid into court.

We respectfully submit that appellant’s argument
under Section V of its brief, does not apply in the
present instance because Lord Hardwicke’s defini-
t1 of res judicata, nupon which that argument is
based, restricts its employment to the specific mat-
ter determined in the litigation. In the Chancery
proceedings heretofore taken in this case, the ques-
tion of appellant’s personal responsibility has not
been passed upon. It may, if litigation result favor-
ably to either appellant or respondent. The pro-
ceedings heretofore taken and this appeal can in
no way add or take from appellant’s personal lia-
bility.

We respectfully submit that the issue of appel-
lant’s present responsibility to respondent has never
been passed upon by any court of competent juris-
diction, and that this appeal should be dismissed.

ALBERT S. WOODRUFF,
with Defendant-Respon-
Solicitor fu)‘ and (;_/‘ Counsel
dent.









