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BILL OF COMPLAINT. 

(Filed July 20, 1926.) 

I CHA TCERY OF NEW JERSEY. 

'l'o the Honorable Edwin Robert Walker, Chanrdlur 
of the State of New Jersey: 

Complainant, Harry Pinsky and Son Company, a lO 
corporation organized under the laws of the State 
of J e,v Jersey, having its principal office in the 
City of Camden, respectfully shows that: 

1. Ou the 29th day of July, 1922, Walter R. Potts, 
Harrison "\V. Potts and Max W. Cooperson, trading 
ns Potts Bros. and Cooperson, entered into an agree-
ment with complainant, in writing, whereby the said 
Potts Bro . and Cooperson agreed to erect for com- 20 
plainant a certain five-story brick store building, lo-
cated at the northea t corner of Broaclway and 
Spruce Street, Camden, ew Jersey, upon a certain 
lot of land owned by complainant at that location, 
upon certain terms and conditions, a true copy of 
which said contract i hereunto annexed, hereby 
made part hereof and marked '' Schedule A.'' 

2. That before any work was done or materials 
furnished, in pursuance of the said contract, com- 30 plainant duly filed said contract, together with the 
specifications accompanying the same, in the office 
of the clerk of Camden County, New Jersey, in 
which aid county the said land is situate. 

:1. That on or about the 27th day of December, 
1 D22, the aid Walter R. Potts, H~1-rison W. Potts 
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and 1fax W. Cooperson caused to be incorporated 
under the laws of the State of Pennsylvania a cor-. ' porahon known as Potts Bros. and Cooperson, Inc., 
and as a part of the organization of the said cor-
poration there was assigned to the said corporation 
by the said "\Valter R. Potts, Harrison W. Potts and 
Iax W. Cooper on, all contracts and assets of the 

said partnership of Potts Bros. and Cooperson in-
cl:1ding the said contract made by them with H~rry 

10 Pinsky and Son Company, hereinbefore referred to 
as '' Schedule A.'' 

4. After the making of the said contract, 
'' Schedule A,'' complainant contracted with the said 
partner hip of Potts Bros. and Cooperson and with 
the said Pott Bros. and Cooperson, Inc., which suc-
ceeclec~ to the rights of the said partner hip, under 
the said contract, for extra work and material in ad-
dition to the ,York contemplated by said contract; 

20 and certain extra work and material were furnished 
by said pal'iner ·hip and aid corporation in and 
about the erection ancl con truction of the said 
builcli11°' referred to in said contract '' Schedule A '' ' ' under an arrangement by which complainant was to 
pay for uch extra work and material such sums 
as should be reasonable and should represent a fair 
price for the same, upon the said extra work and ma-
terial being properly performed and furnished. 

30 5. The said Potts Bros. and Cooperson, Inc., at 
sometime prior to the month of April, 1924, claimed 
to have completed the said building in accordance 
with the provi ions of the said contract "Schedule 

' A ; '' and to have furnished certain extra work and 
material pursuant to subsequent agreements made 
between the complainant and the aid Potts Bros. 
and Cooperson, Inc.; and the said Potts Bros. and 
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Cooperson, Inc., claimed there was due to it on 
that account the sum of $18,536.29. 

6. Complainant expressly denied that any such 
amount was due tq the said Potts Bros. and Cooper-
son, Inc., and further disputed the said claim by rea-
son of complainant's asserting that certain work 
and material which were to have been furnished un-
der the said contract were of poor workmanship and 
quality. l 0 

7. That under the terms of the said contract, 
"Schedule A," one Solomon I(aplan was to act as 
supervising architect in the erection of the saicl 
building, and for the reason that the said labor and 
material ·were not in accordance with the said con-
tract and specifications, refused to issue any certifi-
cate reriifying that the said building had been com-
pleted in accordance with the said contract and 
specifications. 20 

8. On or about the 19th day of September, 1923, 
th e saicl Potts Bro . and Cooperson, Inc., made to 
Parlrnicle Trust Company a certain assignment of 
moneys clue ancl to grow duo under the aid agree-
ment, a true copy of which said in irument of a -
signment i hereunto annexed, hereby made part 
hereof and marked '' Schedule B.'' 

9. That on or about the 25th day of pril, 1924, a ,() 
petiiion was filed in the United States District Court 
for the Ea tern Di irict of Pennsylvania, by certain 
creditors of the said Potts Bros. and Cooperson, 
Inc., alleging certain acts of bankruptcy committed 
by the said Potts Bros. and Cooperson, Inc:, and 
praying that they be declared bankrupt for that rea-
son; and such proceedings were had thereon that 
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on or about the 16th day of May, 1924, the said Potts 
Bros. and Cooperson, Inc., were adjudicated bank-
rupt. 

10. By an order of the United States District · 
Court for the District of ew Jersey, made on or 
about the 17th day of July, 1924, one Walter Carson 
was appointed ancillary receiver in the State of ew 
J orsey of the said Potts Bros. and Cooperson, Inc. 

11. On the 10th day of October, 1924, the said 
Parkside Trust Company commenced a suit in the 
Circuit Court of Camden County, ew Jersey, for 
the purpose of recovering from complainant the 
sum of $10,000 claimed to be due to the said Park-
side rrrust Company from complainant under the 
said assignment, '' Schedule B; '' a true copy of the 
summons and complaint issued in said cause being 
hereunto annexed, hereby made part hereof and 

20 marked, '' chednle C. '' 

12. Certain pleading _ were filed both by the Park-
side Trust Company and complainant in said suit 
and the cau e i at issue, but no judgment has as yet 
been entered therein; but unless proceeding in said 
suit are stayed, judgment may be entered against 
the complainant in the said action at la ·w. 

13. On the 16th day of December, 1924, the said 

30 "\Valter Car on, ancillary receiver as afore aid in-
stituted an action again t complai11_ant in the Ci1~cuit 
Court of Camden County, ew Jersey, for the pur-
pose of recovering a balance claimed to be due from 
complainant to the said Potts Bros. and Cooperson, 
Inc., under the contract, '' Schedule A;'' and for 
certain extra work and material furnished, the ag-
gregate of the said demand being $18,536.29. 

j ' 

I 
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14. That certain pleadings were filed by the par-
ties to the said suit; and after the cause was at is-
sue, the same was, by order dated November 21, 
1925, ref erred to William J. Kraft, Esquire, to hear 
and examine the matters in difference between the 
parties and to submit a just and true report thereon 
to the Court, stating the amount that might be due 
from either party to either or both parties reserv-. ' 1ng the right to file exceptions and demand a trial 
by Jury. 

15. The parties went to a hearing before the said 
Referee ori several days, to wit; January 29, 1926, 
April 8, 1926, July 14, 1926 and July 15, 1926; and 
during the course of the proceedings before the said 
Referee, Edgar L. Wike, trustee in bankruptcy for 
Potts Bros . and Cooperson, Inc ., was substituted as 
party plaintiff for the said Walter Carson, ancillary 
receiver as aforesaid. 

16. uch proceedings were had before the said 
Referee that under date of July 15, 1926, he made 
his report, a true copy of which is hereunto an-
nexed, hereby made part hereof and marked 
"Schedule D." 

17. That no judgment has been entered against 
tho complainant by the said Edgar L. Wike, trustee 

10 

a afore aid, pursuant to the said Referee's report; 
but unless proceedings therein are stayed, judg- ~O 
ment will be entered against complainant in the said 
action at law by the said Edgar L . Wike. trustee as 
aforesaid. 

18. That on or about the 19th day of October, 
1923, Smith-Austermuhl Company gave to this com-
plainant a notice, in writing that it had furnj lied to 
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I l1n said Potts Bros. and Cooperson in.surance and 
a surety bond in connection with the erection of the 
R1r:c1 bnilding, to Uw amount of $719.76; anJ re-
q nested and notified complainant to retain the said 
amount hef ore making final settlement with the said 
Potts Bros. ancl Cooperson . 

19. That on or about the 14th day of January, 
] 924, one Edwin A. Peterson gave notice, in writing, 

IO to this complainant that one Louis A. Liebig, a sub-
contractor under the said Potts Bros. and Cooper-
Ron, was · indebted to the said Edwin A. Peterson in 
the sum of $107.06, for labor furnished in the erec-
tion and construction of the said building and that 
the said Louis A. Liebig had, upon demand, re-
fnsed to pay the said amount to the said Edwin A. 
Peterson; and requiring complainant to retain the 
said amount out of the amount due or to grow due 
to the said Potts Bros. and Cooperson; and upon 

20 being satisfied of the correctness of the claim to pay 
the same to the said Edwin A. Peterson. 

20. That on or about the 7th day of :B.,ebruary, 
1924, P arce Fire Proof Company gave to this com-
plainant a notic e, in ·writing, that it had furnished 
one Louis A. Liebig, a sub-contractor under the said 
Potts Bros. and Cooperson, certain materials in the 
erection of the said building, to the amount of 
$193.32; and that the said Louis A. Liebig, had, upon 

30 demand, refused to pay the said amount to the said 
Pearce Fire Proof Company; and the said notice 
required complainant to retain such amount out of 
the amount due or to grow due to the said Potts 
Bros. and Cooper on under the said contract; and 
npon bein ,o- satisfied of the correctness of the said 
claim to pay the same to the said Pearce Fire Proof 
Company. 

,.. 

• 

{ ' 
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21. That on or about the 18th day of 1arch, 1924, 
C. B. Coles and Sons Company gave to this com-
plainant a notice in writing that it had furnished to 
the said Potts Bros. and Cooperson certain lumber 
and materials in the erection of the said building 
to the amount of $3,061.47; and that the said Potts 
Bros. and Cooperson had, upon demand, refused to 
pay the said amount to the said C. B. Coles and 
Sons Company; and the said notice notified and 
required the complainant to retain the said amount 10 
out of the amount owing by complainant to the said 
Potts Bros. and Cooperson, or which might there-
after become due after having given written notice 
to the said Potts Bros. and Cooperson, Inc., of said 
llotice and demand and upon being satisfied of the 
c:orre ctncss of such demand to pay the same to the 
said C. B. Coles and Sons Company. 

22. That on or about the 20th day of 1arch, 1924, 
the said C. B. Coles and Sons Company issued a 20 
writ of attachment out of the Circuit Court of Cam-
den County, New Jersey, against the said Potts 
Bros. and Cooperson for the sum of $10,000; and 
acting under and in pursuance of said attachment, 
Thomas W. Jack, sheriff of the County of Camden, 
levied the said writ of attachment upon such moneys 
as might be due from complainant to the said Potts 
Bros. and Cooperson and in the hands of complain-
ant. 

23. Complainant is ignorant as to whether the 
debt upon which the said writ of attachment was 
founded is the same as that upon which the said 
stop notice of the said C. B. Coles and Sons Com-
pany ·was likewise founded. 

30 
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24. That no judgment has been entered 1n said 
attachment suit. 

25. That on or about the 25th day of 1arch, 1024, 
one Lou A. Liebig gave to this complai11m1t a uo-
tice, in writing, that he had furnished the said Potts 
Bros. and Cooperson plastering, stucco and la thing 
used in the construction of the said building, to tho 
amount of $2,227.32; and that the said Potts Bros. 

IO and Cooperson had, upon demand, refusefl tG pay 
the said amount to the said Lou A. Liebig; such 
notice requiring complainant to retain the said 
amount out of the amount due or to grow due to 
Pot ts Bros. and Cooperson under the said contract; 
and npon being satisfied of the correctness of said 
claim to pay tho same to the said Lou A. Liebig. 

26. That on or about the 25th day of March, 1924, 
Camden Materials Company gave to this complain-

20 ant a notice, in writing that it had furnished the said 
Potts Bros. and Cooperson certain materials used 
in the erection of the said building, to the amount 
of $276.41; and that tho said Potts Bros. and Coop-
er on had, upon demand, refused to pay the said 
amount to the said Camden 1aterials Company; 
such notice requiring complainant to retain the said 
amount out of the amount due or to grow due to 
Potts Bros. and Cooperson under the said contract; 
and upon being satisfied of the correctness of said 

30 claim to pay the same to the said Camden 1faterials 
Company. 

27. That on or about the 17th day of May, 1924, 
one George Weiss Company gave to this complain-
ant a notice, in writing, that it had furnished the 
said Potts Bro . and Cooperson with certain labor 
and material used in the construction of the said 

• 
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building, to the amount of $150.00; and that the said 
Potts Bros. and Cooperson had, upon demand, re-
fused to pay the said amount to the said George 
Weiss Company; such notice requiring complainant 
to retain the said amount out of the amount due 
or to grow due to Potts Bros. and Cooperson under 
the said contract; and upon being satisfied of the 
correctness of the said claim to pay the same to the 
said George Weiss Company. 

28. That on or about the 17th day of 1fay, 1924, 
Hitchner and Holmes gave to this complainant a 
notice, in writing, that it had furnished the said 
Potts Bros. and Cooperson with certain materials 
used in the construction of the said building, to 
the amount of $866.87; and that the said Potts Bros. 
and Cooperson had, upon demand, refused to pay 

10 

the said amount to the said Hitchner and Holmes; 
such notice requiring complainant to retain the said ZO 
amount out of tho amount due or to grow due to 
Potts Bros. and Cooperson under the said contract; 
and upon being satisfied of the correctness of the 
said claim to pay the same to the said Hitchner and 
Holmes. 

29. That on or about the 28th day of March, 1924, 
the Emergency Elevator Company filed an affidavit 
with the clerk of the Circuit Court of Camden 
County, ew Jersey, stating that the said Potts 
Bros. and Cooperson was indebted to it in the sum 30 
of $1,007; and thereupon a rule was entered in the 
said court admitting the said Emergency Elevator 
Company as a creditor under the said attachment 
suit of C. B. Coles and Sons Company against the 
said Potts Bros. and Cooperson. 

30. That on the 1st day of April, 1924, Hitchner 
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a ud liolmes filed ~n affidavit with the clerk of tho 
Ci1·cuit Court of Camden County, New Jersey, stat-
ing that the said Potts Bros. and Cooperson was in-
debted to them in the sum of $1,028.87; and there-
upon a rule was entered in the said court, admitting 
the said Hitchner and Holmes as a creditor under 
the said attachment suit of C. B. Coles and Sons 
Company against the said Potts Bros. and Cooper-
son. 

31. That on the 8th day of April, 1924, the said 
Lou A. Liebig filed an affidavit Vi'ith the clerk of the 
Circuit Court of Camden County, New Jersey, stat-
ing that the said Potts Bros. and Cooperson was 
indebted to him in the sum of $4,375.99; and there-
upon a rule ·was entered in the said court, admit-
ting the said Lou A. Liebig as a creditor under the 
said attachment suit of the said C. B. Coles and 
Sous Company against the said Potts Bros. and 

20 Coopcrson. 

32. That up to the time of the final hearing be-
fore the said William J. Kraft, Esquire, Referee, 
complainant had di puted the amount due to the 
aid Potts Bros. and Cooperson, Inc., and to the 

said Edgar L. Wike, trustee in bankruptcy as afore-
said, ucceeding to the rights of the said Potts Bros. 
and Cooperson, Inc., under the said contract; but 
by reason of a compromise offer made by complain-

30 ant before the said William J. I(raft, Esquire, Ref-
eree, and the acceptance thereof by the said Edgar 
L. Wike, trustee in bankruptcy, the said demand 
has now become liquidated in the sum of $7500.00; 
and judgment will be entered against complainant 
upon the said Referee's report, if such proceeding 
is not stayed. 

• 
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33. The said Edgar L. Wike, trustee in bank-
ruptcy as aforesaid, claims that the said sum of 
$7500.00 is due to and should be paid to him; and 
the said Parkside Trust Company claims that the 
said amount should be paid to it by reason of the 
assignment by said Potts Bros. and Cooperson, Inc. 
to it, hercinbefore referred to, and the said Smith-
Austermuhl Company, Edwin A. Peterson, Pearce 
Fire Proof Company, C. B. Coles and Sons Com- 1 () pany, Lou A. Liebig, Camden :Materials Company, 
George "\Veiss Company and Hitchner and Holmes 
also claim that the said fund should be paid to 
them by reason of the stop notices served upon com-
plainant and hereinbefore enumerated and referred 
to· and further the said C. B. Coles and Sons Com-
p;ny claim th;t its said attachment herein~efore 
ref erred to is a lien upon such moneys as are 1n the 
hands of complainant belonging to the said Potts 
Bros. and Cooperson, Inc. ; and the said EmerdgeLncy 20 
Elevator Company, Hitchner and Holmes an ou 
A. Liebig make further claim to the said fund by 
reason of having been admitted as applyi~g cred-
itors under the said attachment suit of the said C . 
B. Coles and Sons Company. 

34. Complainant has been unable and is_ still _un-
able to determine to whom of the aforesaid cla1ms 
the said sum of $7500.00 rightfully belongs, for the 
reason that it is uncertain as to whe~her the claims 30 of those who have served stop notices are para-
mount to the assignment or whether the claims of 
the attaching creditors and of the applying cred-
itors are paramount to those who have filed stop 
notices, subsequentfy, or what the various equities 
of the various claimants to the fund are as to each 
other and requires the aid of this Honorable Court 
in the premises. 
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35. Complainant, ever since the said demand of 
the said Edgar L. Wike, trustee in bankruptcy as 
aforesaid, was liquidated, and fixed at the specific 
sum of $7500.00, has always been willing and still 
is willing to pay said sum of $7500.00 to such per-
son or persons who is or are lawfully entitled to 
receive the same and to whom he can pay it with 
safety; and does hereby offer to pay said sum of 
money in to this Court. 1 O Complainant is without adequate remedy in the 
courts of law, and therefore prays: 

I. 

That Edgar L. Wike, trustee in bankruptcy for 
Potts Bros. and Cooperson, Inc., Smith-Austermuhl 
Company, Edwin A. Peterson, Pearce Fire Proof 

ZO Company, C. B. Coles and Sons Company, Lou A. 
Liebig, Camden Materials Company, George Weiss 
Company, Hitchner and Holmes, Parkside Trust 
Company and Emergency Elevator Company, who 
are the defendants to this suit may answer this bill 
of complaint and each statement therein made. 

II. 

That the said defendants may interplead and de-
3o termine their rights to the said sum of $7500.00. 

III. 

That complainant may be ordered to pay said 
sum of $7500.00 into this court. 

• 
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IV. 

1-1hat complainant upon payment into this court 
of said sum of $7500.00 and the procuring of said 
defendants to interplead and settle their rights to 
the said sum of money according to law and the 
practice of this court, may be ordered, adjudged and 
decreed to be discharged from all liabilities to the 
said defendants or any of them in the premises. 10 

V. 

That complainant may be paid out of said fund 
its costs of these proceedings and a reasonable coun-
sel fee. 

VI. 

1-1hat a writ of injunction restraining the Park-
side Trust Company from the further prosecution 
of its action at law against complainant may issue. 

VII. 

20 

rrhat a writ of injunction may issue restraining 
Edgar L. Wike, trustee in bankruptc~ as af oresa~d, 
from the entry of any judgment against complain-
ant upon the report of William J. Kraft, Esquire, 30 
Referee as aforesaid. 

VIII. 

That a writ of subpoena may issue commanding 
the said defendants to answer this bill and to abide 
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by such decree as the Court may make in the prem-
ises. 

D. T. STACKHOUSE, 
Solicitor for and of Counsel 

with Complainant. 

"SCIIED LE A" 

THIS AGREE1IE T, made the twenty-ninth day 
of July in the year one thousand nine hundred and 
twenty-two by and between Walter R. Potts, Har-
rison W. Potts and Iax , 7il. Cooperson, trading as 
Potts, Bros. and Cooperson of Philadelphia, Penn-
sylvania, party of the first part (hereinafter desig-
nated 1.he Contractors), and Harry Pinsky and Son 
Company of Camden, New Jersey, a corporation 

20 under the laws of the State of ew Jersey, party 
of the second part (hereinafter de ignated the 
Owner), WITNES ETH, 1.hat 1.he Contraciors, in 
con ·ideration of the agreemenis heroin made by the 
the Owner, a 0 Tee with the said Owner as follows: 

ARTICLE 1. 1:he Contractor hall and will pro-
vide all tho material and perform all the work for 
1.he building and construction of a 5-story brick 
tore building located at the . E. Corner of Broad-

way and Spruce .Street, Camden, ew Jersey, (with 
the exception of the heatin°·, plumbing, electric wir-

3o ing and elevators) as , hown on the drawings and 
de cribod in the specifications prepared by SOLO-
11O ; I(AfPL , Architect, which 'drawings and 
specification are identified by the signatures of the 
partie hereto, and become hereby a part of this 
contract. 

ART. II. It is under tood and agreed by and be-
tween the parties hereto that the work included in 

, . 
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this contract is to be done under the direction of 
the said Architect, and that his decision as to the 
true construction and meaning of the drawings and 
specifications shall be final. It is also understood 
and agreed by and between the parties hereto that 
such additional drawings and explanations as may 
be necessary to detail and illustrate the work to be 
done are to be furnished by said Architect, and they 
agree to conform to and abide by the same as far 
as they may be consistent with the purpose and in- 1 () 

tent of the original drawings and specifications re-
ferred to in rt. I. 

It is further understood and agreed by the parties 
hereto that any and all drawings and specifications 
prepared for the purposes of this contract by the 
said Architect are and remain his property, and that 
all charges for the use of the same, and for the 
services of said Architect, are to be paid by the said 
Owner. 

ART. III. No alterations shall be made in the 20 
work except upon written order of the Architect; 
the amount to be paid by ihe Owner or allowed by 
tho Contractors by virtue of such alterations to be 
stated in s·aid order. Should the Owner and Con-
iracion; not agree as to amount to be paid or al-
lowed, the work shall go on under the order required 
above, and in case of failure to agree, the deter-
mination of said amount shall be referred to arbitra-
tion, as provided for in Art. XII of this contract. 

ART. IV. The Contractors shall provide suffi- :~u 
cient, safe and proper facilities at all times for the 
inspection of the work by the Architect or his 
authorized r~presenta.tives; shall, within ',twenty-
four hours after receiving written notice from the 
Architect to that effect, proceed to remove from the 
grounds or buildings all materials condemned by 
him wheth :r worked on or unworked, and to take 
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down all portions of the work which the Architect 
shall by like written notice condemn as unsound or 
improper, or as in any way failing to conform to 
the drawings and specifications, and shall make 
good all work damaged or destroyed thereby. 

ART. V. Should the Contractors at any time re--
fuse or ne 0 ·lect to supply a sufficiency of properly 
skilled workmen, or of materials of the proper qua]-

lO ity, or fail in any respect to prosecute the work with 
promptness and diligence, or fail in the perform--
ance of any of the agreements herein contained, such 
refusal, neglect or failure being certified by the 
Architect, the Owner, -shall be at liberty, after three 
days written notice to the contractors, to provide 
any such labor or materials, and to deduct the cosi 
thereof from any money then due or thereafter to 
become. due to the Contractors under this contract; 
and if the Architect shall certify that such refusal, 

ZO neglect or failure is sufficient ground for such ae-
tion, the Owner shall also be at liberty to terminate 
the employment of the Contractors for th said 
work and to enter upon the premises and take pos-
session, for the purpose of completing the work in-
cluded under this contract, of all materials, tools 
and appliances thereon, and to employ any other 
person or persons to :6nish the work, and to provide 
the materials therefor; and in case of such discon-
tinuance of the employment of the Contractors shall 
not be entitled to receive any further payment un-

30 der this contract until the said work shall be wholly 
:6nished, at which time, if the unpaid balance of 
the amount to be paid under this contract shall ex-
ceed the expense incurred by the Owner in finish-
ing the work, such exce ·s shall be paid by the Owner 
to the Contractors; but if uch expense shall ex-
ceed such unpaid balance, the Contractors shall pay 
the diff ereuce to the Owner. The expense incurred 

. , 
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by the Owner as herein provided, either for furn· 
ishing 1natm·ials or for finishing the work, and any 
damao·e incurred through such default, shall b_o 
audited and ceriifiecl by the Architect, who e :erh-
ficato thereof shall be conclusive upon the parties. 

.ARrr. VI. The Contraci.ors ,shall complete the 
several portions, and the whole of the worl~ com 
prehended in this Agreement _by a:1d_ at the time .OT 
times hereinafter stated, to wit: ·w1tl1111 one hundred 
fiftv working days from the da ic of this contract. . l 0 

1\.RT. VII. s·hould the Contractors be delayed 111 

the prosecution or completion of the work by th_e 
act, neglect or default of the Owner, of the Arclu-
tect or of any other contractor employed by tho 
Ow1~cr upon the work, or by any damage caused by 
fire or other casualty for which the Contractors are 
not responsible, or by combined action of workmen 
in no ·wise caused by or rcr:;uliing from default or 
rollnsion on the part of the Contractors, then the 
time he1 ein fixed for the completion of the work 20 
i)hall ho extended for a period equivalent to the ti1?e 
lost lrv reason of any or all the causes af oresa1d, 
which· extended period hall be determined and fixed 
l>y the Architect; but no such allo-wance _hall ?e 
made unless a claim therefor is presented 111 wnt-
i no· to the Architect withiu forty-ei 0 ·ht hour of the b 

occurrence of such delay. 
ART. VIII. The Owner agrees to provide a_ll 

labor and materials essential to the conduct of tlus 
work not included in this contract in such manner 30 
a not to delay its progress, and in the event of 
l'ailure •o to do, thereby can ing lo s to the Con-
tractors, agreBs that it will reimburse the Contrac-
tors for uch los ; and the Contractors agree that 
if thev hall delay the progro ' of the work so as to 
cause· lo&;s for which the Owner shall become liable, 
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then they shall reimburse the Owner for such loss. 
Should the Owner and Contractors fail to agree as 
to the amount of loss comprehended in this Article, 
the determination of the amount shall be referred to 
arbitration as provided in Art XII of this contract. 

ART. IX. It is hereby mutually agreed between 
the parties _ hereto that the sum to be paid by the 
Owner to the Contractors for said work and ma-
te1·ials shall be One hundred thousand dollars, and 

. I ( l for any additional excavations not including shor-
ing or pumping 95 cents per cu. yard. and for ex-
cavating where shoring or pumping shall be re-
quired $3.50 per cu. yd.; for additional brick work 
$38.00 per thousand; for additional concrete work 
not including forms or reinforcement $11.00 per cu. 
yd.; for additional form work 22 cents per sq. ft.; 
for additional reinforcement 7½ cents per pound 
in place, subject to additions and deductions as here-
inbef ore provided, and that such sum shall be paid 

20 by the Owner to the Contractors, in current funds, 
and only upon certificates of the Architect, as fol-
lows: 

Estimates of the work completed, shall be fur-
nished to the Architect by the Contractors on the 
first day of each succeeding month and when ap-
proved by him 80 per cent. of such estimates shall 
be paid by the Owner on or before the tenth day 
of the same month, the remaining 20 per cent. of 
such estimates shall be paid at the time of final 

30 payment. The Contractors agree to give to the 
Owner a bond in the sum of One hundred thousand 
dollars conditioned for the payment. 

The final payment shall be made within sixty days 
after the completion of the work included in this 
contract, and all payments shall be due when certi-
ficates fol' the same are issued, 

' 
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If at any time there shall be evidence of any lien 
or claim for which, if established, the Owner of the 
said premises might become liable, and which is 
chargeable to the Contractors, the Owner shall have 
th e right to retain out of any payment then due or 
th ereafter to become due an amount sufficient to 
completely indemnify it gainst such lien or claim. 
Should there prove to be any such claim after all 
pa yments are made, the contractors shall refund to 
th e Owner all moneys that the latter may be com- IO 
pelled to pay in discharging any lien on said prem-
ises made obligatory in consequence of the Con-
tra ctors' def a ult. 

ART. X. It is further mutually agreed between 
th e parties hereto that no certificate given or pay-
ment made under this contract, except the final certi -
ficate or final payment, shall be conclusive evidence 
of th e performance of this contract, either wholly 
or in part, and that no payment shall be construed 20 1 o be an acceptance of defective work or improper 
materials. 

ART. XI. The Owner shall during the progress 
of the work maintain insurance on the same against 
loss or damage by fire, Lightning, Wind or other 
casualty (and notify Architect of all insura11ce 
placed), the policies to cover all work incorporated 
in the building, and all materials for the sarne i11 or 
about the premises, and to be made payable to the 
parties as their interest may appear. ~() 

ART. XII. In case the Owner and Contractor 
fail to agree in relation to matters of payment, al-
lowance or loss referred to in Arts. III or VII[ of 
thi s contract, or should either of them dissent from 
the decision of the Architect referred to in Art. 
VII of this contract, which dissent shall have oeen 
filed in writing with the Architect within ten days 
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of the announcement of such decision, then the mat-
ter shall be referred to a Board of Arbitration to 
consist of one person selected by the Owner, and 
one person selected by the Contractors, these two 
to select a third. The decision of any two of t hi:., 
Board shall be final and binding on both parties 
hereto. Each party hereto shall pay on8-half of 
the expense of such reference. 

ART. XIII. The Contractors further agree tc 
IO execute and deliver to Owner contemporaneously 

with the execution of this agreement, a bonrl in the 
sum of $100.000, with National Surety Company as 
Surety, conditioned for the faithful and emnplete 
performance by the Contractor of the terms of the 
agreement and with such other conditions as sha11 
be satisfactory to the Architect. 

The said parties for themselves, their heirs, sue-• 
cessors, executors, administrators and assigns, do 
hereby agree to the full performance of the - cove-

20 nants herein contained. 
IN WITNESS WHEREOF, the parties to ·t.hese 

presents have hereunto set their hands and seals, 
the day and year first above written. 

In Presence of E. NL Fenn, 
Walter R. Potts (Seal) 
Harrison W. Potts (Seal) 
:Max W. Cooperson (Seal) 
Trading as Potts, Bros. and 

Coopers on, 
30 Harry Pinsky and Son 

Company, 
By Reuben Pinsky, 

President. 
(Pinsky Co.) 

(Seal) 
Attest: John W. Holmes, 

Secretary. 

' 
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"SCHEDULE B." 

I{NOW ALL :MEN BY THESE PRESENrrs, 
That Where the Parkside Trust Company, of Cam-
den, New Jersey, is about to discount a note of 
Potts, Bros. & Cooperson, a corporation, endorsed 
by Walter R. Potts, Harrison M. Potts and Max W. 
Cooperson, in the sum of Ten Thousand Dollars l 0 
($10,000.00) and credit the proceeds therefrom to 
the account of Potts, Bros. & Cooperson, and 

WHEREAS Potts, Bros. & Cooper ·son, a corpora-
tion, as contractor and builder has been construct-
ing a building at Broadway and Spruce Street, Cam-
den, New Jersey, for Harry Pinsky & Son Com-
pany, a corporation and under the terms of the con-
tract the ref ore dated July 29th, 1922, there will be 
due Potts, Bros. & Cooperson, Incorporated, sixty 
days after the completion of said building, a sum ~O 
exceeding said sum of Ten Thousand Dollars and 

WHEREAS, the discount of said note was neces-
sary to finance the conclusion of said building opera-
tion. 

NOvV, THEREFORE, the said Potts, Bros. & 
Cooperson, Incorporated, for itself, its successors 
and assigns, does hereby assign, trans£ er and set 
over unto the Parkside Trust Company, its claim, 
debt or indebtedness to the extent of Ten Thousand 
Dollars due from Harry Pinsky & Son Company, 30 
giving and granting unto the Parkside Trust Com-
pany and its successors and assigns, not only the 
absolute title and right of collection of said moneys, 
but the privilege and right in its name or its trade 
name to sue for and recover the same and to re-
ceipt therefore. 
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It being understood and agreed by and between 
Potts, Bros. & Cooperson, Incorporated and tho 
Parksid e Trust Company, that this assignment of 
said debt is as collateral security to said note of 
~ren Thousand Dollars anrl this assignment is to be · 
come null and void in the event that Potts, Bros. 
& Cooperson, Incorporated shall otherwise fully pay 
and satisfy the obligation created by the discount 
of said note. 

IO And the Harry Pi1rnky & Son Company, for itself 
and its successors and assigns, does hereby consent 
and agree to said assignment and accept this assign-
ment of said indebtedness by Potts, Bros. & Co-
operson, Incorporated to the Parkside Trust Com-
pany aforesaid, in accordance with the terms of tho 
contract dated July 29th, 1922. 

I "\VITNESS WIIEREOF, the parties hereto 
have caused these presents to be signed by their 
Presidents, attested by their Secretaries, and their 

20 corporate seals affixed hereto, the ninetenth day of 
September, A. D., nineteen hundred any twenty-
three. 
Sig·necl, Sealed and delivered in the presence of 

POTTS, BROS. & COOPERSO , I C., 
By I-Iarrison W. Potts, 

Vice-President. 
Attest: 

Iax. vV. Cooperson, 
Secretary. 

30 HARRY PI SKY & SON CO fP A Y, 

Attest: 
.John "\V. 1 I olmes, 

Secretary. 

By Reuben Pinsky, 
President. 

'I 

Attest: 
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P ARICSIDE TRUST CO 1P A Y, 
By Alf:red L. Sayres, 

· President. 

.J. Ilartley Bowen, 
Secretary. 

SCHEDULE C. 
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THE STATE OF EW JERSEY 'fO 
Harry Pinsky & Son Company, a cor-

( SEAL) pora tion. You are summoned to answer 
the annexed complaint of Parkside Trust 
Company, a corporation, in an action at 

law in the Camden County Circuit Court. And take 

10 

notice that unless you file your answer to said com-
plaint with the cl~rk of the Camden County Circ~it 
Court at Camden within twenty days after service 20 
upon ;,ou of this writ and the annexed complaint, 
the plaintiffs may proceed in the suit and judgment 
mav be entered against you. 

'\VITNESS, Ralph W. E. Donges, Esquire, Judge 
of the Camden County Circuit Court, at Camden, 
this tenth day of October, A. D. nineteen hundred 
and twenty-four. 

(signed) "\Vm. D. Brown, Clerk. 
(Signed) Albert S. Woodruff, 

Attorney. 30 
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C.A~IDE.1. COUNTY CIRC IT COURrr. 

I )n rkside Trust Company,) 
n corporation, 

Plain tiff, Aclion at Law. 
IU v. I Iarr y Pinsky & Sons 

{ 
1ompany, a corporation, 

Defendant. 

Complaint. 

20 

Plaintiff, a corporation organized and existi 11g 
1rnder and hy virtue of the laws of the State of New 
.Jersey, says that: 

1. On July 29th, 1922, Potts Bros. & Cooperso 11, 
a corporation entered into a contract ,vith clefe11 
dants to construct for it a building at Broadway arnl 
Spruce Street, Camden, e-w Jersey. 

2. In accordance ·with the terms of said contract 
Potts Bros. & Cooperson performed labor and fur-
11 ished materials and became entitled to received 
I' rom said clef endant the sum of $10,000. 

3. On September 10th, 1923, an agreement was 
entered into between plaintiff, defendant and said 
Pott Bro . & Cooper on, wherein Potts Bros. & 
Cooperson, assigned, trans£ erred and set over unto 
ihe plaintiff its claim, cleht or indebtedness to the 
amol1nt of $10,000 then pa t due from the defendant 
to aid Pott Bros. & Cooper on, a true copy of 

Bill of Comvlaint 25 

which assignment is annexed hereto and made a 
part hereof. 

4. In accordance with the terms of said assign-
ment said amount, to wit, $10,000 was to be paid the 
plaintiff by defendant, sixty days after the comple-
tion of said building. 

Plaintiff has demanded of the defendant the sum 
of $10,000 which the defendant has refused and still 
refuses to pay, although said building has been com- 10 
pleted for more than sixty days. 

Plaintiff demands as damages the sum of $10,000 
with interest. 

(signed) Albert S. Woodruff 
Attorney for Plaintiff. 

20 

30 
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SCHEDULED. 

CA11:DEN COUNTY CIRCUI'r COUR'l1 

Edgar L. Wike, Trustee in 1 

I ( 1 Bankruptcy for Potts 
Bros. and Oooperson Inc. 
(formerly Walter Car-
son, Ancillary, Receiver 
of Potts Bros. and Coop-
erson Inc. Bankrupt) 

Action at Law. 
Referee's Report. 

2() 

V. 
Harry Pinsky & Sons 

ompany. 

This matter having been referred to me, by Hon. 
Ralph W. E. Donges, Judge of the Camden County 
Circuit Court, as Referee, and I having first sworn 
that I would faithfully and fairly hear and examine 
this case in question, and make a just and true re-
port according to the best of my skill and under-
standing (which oath is on file in this cause); and 
the parties by their re pective attorneys, having ap-

30 pearecl before me on January 29, 1926, and April 8, 
1926 ( two days March 8 & 9, 1926, which was set 
for the hearing the referee was ill) and the wit-
nesses having been produced and examined before 
me under oath, and the proofs of the respective par-
ties having been offered and submitted, and coun-
sel for the respective parties havinO' appeared be-

, 
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fore me on tTuly 14 and July 15, 1926, I do respect-
fully report; 

1. That this suit was brought by the plaintiff to 
recover the sum of $18,536.29, a balance alleged to 
be clue under a contract for the erection of a cer-
tain building for the defendant in Camden, N. J. 

2. That the defendant filed an answer and an 
amended answer and counter-claim, in ·which it set, I() 
among other things, that it was entitled to two ad-
ditional credits of $2500. each upon two notes given 
by it to the plaintiff, which it alleged that it after-
wards paid on account of the cost price of erecting 
said building, for ,vhich no credit was given in the 
bill of particulars annexed to the complaint; and 
claiming damages for defective materials and work-
manship, to an amount in excess of $14,000. 

3. That the testimony was taken stenographically, 20 
through Fred W. Albert, who secured the services 
of C. R. 11:yrose of Atlantic City, and he attended 
3 days, and his per diem and carfare for the three 
days he attended me is $40.80. 

4. That I heard the case on the portion of three 
days, and had two conferences with counsel. 

5. That on July 14 and July 15, 1926, counsel ap-
peared before me, with a view to a compromise and 30 
settlement, and counsel for the defendant, admitted 
that there was due from the defendant, to the plain-
tiff, in compromise and settlement of all claims and 
differences between them in this suit, the sum of 
seventy-five hundred dollars ($7500.00) and coun-
sel for the plaintiff consented and agreed to accept 
this sum, in full settlement and satisfaction of all 
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!'!aims and demands of the plaintiff in this suit, and 
requested the referee to so report; and I accord-
ingly report that there is due from the defendant to 
the plaintiff the sum of seventy five hundred dollars 
($7500.00) in this suit . 

6. That it ,vas agreed by counsel for the respec-
tive parties, that no costs should be taxed in this 

IO suit and that each party should pay their own costs; 
and that the fee of the referee and stenographer, 
should be paid by the plaintiff and defendant, in 
equal parts. 

Respectfully submitted this 15 day of July, 1926. 
(signed) William J. I{raft 

REFEREE. 

2() srrATE OF NEvV JERSEY, { 
COUNTY OF CA fDE , \ ss. 

30 

RE BEN PINSI(Y, of full age, being duly sworn 
according to law, on his oath says that: 

1. I am the President of Harry Pinsky and Son 
Company, the complainant in the f ore 0 ·oing bill of 
complaint and its a 0·ent in this behalf. 

2. Said bill of interpleader is filed against the de-
fendants in this cause without any fraud or collu-
sion between the complainant and the defendants or 
any or either of them; and the said bill is not ex-
hibited by the complainant at the request of the said 
defendant or of any or either of them; and the com-
plainant has not been indemnified by the said de-

Amendment to B-ill 29 

fendants or by any or either of them; but the said 
bill is exhibited by the complainant with no other 
intention than to avoid being sued or molested by 
the said defendants touching the matters in said bill 
of complaint contained. 

Reuben Pinsky 

Sworn and subscribed before me 
this 19th CTJlY of July 1926 

Sydney T. Smith 
1L C. C. of . J. 

AJ\IENDJ\IE T TO BILL. 

( Filed October 5, 1926.) 

I CHA CERY OF E,V JERSEY. 

Between ' 
HARRY PINSKY & So::N 

COMPANY, 
Complainant, 

and 
EDGAR L. WIKE, Trustee, 

&c., et al., 
Defend ants. 

On Bill, &c. 
mendment to Bill. 

The complainant hereby amends its bill of com-
plaint in the above cause in the following partic-
ulars; 

10 

20 

30 
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1. By inserting the following as paragraph 33a, 
011 page 9. 

33a . That Wilfred B. Wolcott, a counsellor at law 
of the State of New Jersey, who is legal counsel for 
tho defendant, Edgar L. "\Vike, trustee as aforesaid, 
has or claims to have some lien upon his client's 
cause of action hereinbef ore set forth. 

2. By inserting the name Wilfred B. "\V olcott in 
I I l sub-division I of paragraph 35, on page 10 of the 

bill of complaint; and adding the said "\Vilfred B. 
Wolcott as a party defendant to the said suit. 

20 

D. T. STACKHOUSE, 
Solicitor for Complainant. 

"\V c hcrehy consent to the filing of the above 
nment1mcnL 

WILFRED B. WOLCOTT, 10/4 / 26 
Solicitor Pro Se. and for Edgar L. 

Wike, Trustee in Bankruptcy 
for Potts Bro s. and Cooperson, 
Inc. 

BLEAI{LY, STOCKWELL & BURLING, 
10/ 4/ 26 

Solicitor for Smith-Austermithl 
Company. 

DAVID R. RosE, 10/ 4/ 26 
Solicitor for Edwin .A. Pet erson. 

EDWIN s. SHARPLESS, 
Solicitor for Pearce Fire Proof 

Company. 
JOSEPH BECK TYLER, 

Solicitor for C. B. Coles and Sons 
Company. 

Arnendment to Bill 31 

RIGGINS & DAVIS, 
Solicitor for Lou A. Li ebig and 

George Weiss Company. 
SYDNEY T. SMITH, 

Solicitor for Camden Materials 
Company. 

ALBERT s. WOODRUFF, 10/4 / 26 
Solicitor for Parkside Trust Com-

pany. 
BLEAKLY, STOCI{WELL & BURLING, I() 

10/ 4/ 26 
Solicitors for Hit chner and 

Hdbmes. 
CHARLES w. LETZGUS, 

Solicitor for Emergency Elevator 
Company. 
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SUPPLE 1:ENTAL BILL. 

(Filed October 5, 1926.) 

IN CHA.r CERY OF NEW JERSEY. 

Between 
HARRY PINSKY & SoN 

COMPANY, 
Coniplainant, 

and 
lDDGAR L. "\Vn{E, Trustee, 

&c., et al., 
Defendants. 

On Bill, &c. 
Supplemental Bill. 

To the Ilonorable Edwin Rob ert lValker, Chancel-
lor of the State of New Jersey: 

The complainant, _Harry Pin ky & Son Company, 
a corporation organized under the laws of the State 
of New Jersey, having its principal office in the City 
of Camden, respectfully shows that: 

30 1. 01~ or about the 20th day of July, 1926, this 
complainant filed its original bill of complaint in 
thi court again t Edgar L . Wike, trustee in bank-
ruptcy for Potts Bros. and Coo person, Inc ., Smith-
Austermuhl Company, Edwin A . Peterson, Pearce 
Fire Proof Company, C. B. Coles and Sons Com-
pany, Lou !1-· Liebig, Camden 1Iaterials Company, 
George vVei Company, Hitchner and Holmes and 
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1£mcrgency Elevator Company, as defendants, pray-
ing that complainant might be permitted to pay into 
this court the sum of $7,500.00, which ,vas in its 
hands as the proceeds of a certain settlement made 
between complainant and Edgar L. Wike, trustee as 
afore said, in a suit pending in the Camden County 
Circuit Court by the said Edgar L. "\Vike, trustee 
as aforesaid against complainant, its said demand 
had, l10·wever, not at that time been reduced to judg-
ment by the said Edgar L . Wike, trustee as afore- 10 
·aid; but to which said fund the said Edgar L. Wike, 
trustee as afore said, and the other defendants have 
since made various and conflicting claims, 'Which 
Haid claims complainant, among other things, prayed 
that they might interplead in this court. 

2. Since the filing of the original bill of complaint 
the same has been amended by adding as a party 
<lefcrn1ant to the said suit, Wilfred B. Wolcott, he 
al so ha\·i11°· or claiming to have some interest in 20 
t lw snid fund. 

•.) rl,l 1 <>. ta1, answers ·were filed on behalf of the de-
fendants, C. B. Coles and Sons Company, IIitchner 
arnl Holmes and Smith-Austermuhl Company; but 
that Haid an ,,,01·s have since been withdrawn. 

4. 'l1hat statements of claims have been filed by 
several of the defendants in said cause; but no cle-
rree has been entered herein . 

5. 'rhat since the exhibition of complainant's orig-
inal hill, I--Ionorable Ralph "\V. E . Donges, Judge of 
the Circuit Court of Camden County, acting upon 
the report of William J. I{raft, Referee in the cause 
in said Circuit Cou1-t between the said Edgar L. 
"'Nike, trustee as aforesaid, and complainant did or-
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der tl:at the said Referee's report be confirmed and 
~hat Judgment be entered in the said Circuit Court 
111 favor of the plaintiff, Edgar L. Wike, trustee in 
ba_nkruptcy ~or Potts Bros. and Cooperson against 
this complainant, the defendant in said Circuit 
~ourt suit for the sum of $7,500.00 without costs to 
either p~rty, all of which will more fully and at large 
a pp ear 111 a copy of the said rule confirming the 
said Referee's report, hereunto annexed, hereby 

10 m~de part hereof and marked '' Schedule A,'' which 
said order wa entered on the twentieth day of Sep-
tembe:·, 1926; ~nd that thereupon judgment was en-
tered 111 the said Camden County Circuit Court pur-
suant to the said order. ' 

6. The entry of the said order and of judo·ment 
~here~n _as af~resaid, was had since the exhibiting of 
it ong1nal. bill of complaint by this complainant; 
and complainant sets up the said circumstances by 

20 way of upplement to its said original bill. 
Complainant, the ref ore, prays: 

I. 
That the parties named in its original bill as de-

fendant may answer this supplemental bill and 
each statement therein made. 

II. 
That the said '-Vilfred B. Wolcott may answer 

both complainant's original bill and thfs supple-
mental bill and each tatement therein made. 

Ill. 
'fhat this complainant may have the same relief 

a<rainst the said defendants as he might have had 
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were the facts hereinbefore stated by way of sup 
plcmcnt, staled in complainant's original bill of 
complaint. 

IV. 

'l1hat a writ of subpoena may issue demanding the 
said defendant, Wilfred B. Wolcott, to answer the 
original bill of complaint and also this supplementa l I 0 
bill of complaint; and that a writ of subpoena may 
] ike·wise issue demanding the balance of said def en-
dants to ans,ver this supplemental bill of complaint 
and to abide by such decree as this Court may make 
in the premises. 

D. T. STACKHOUSE, 
Solicitor for and of Counsel 

with C ompla .inant. 

\V c, the under i 0 ·ned, defendants in the aboYe 
cause, (lo hereby waive order to file the above sup-
11lcmental bill and process of subpoena thereon, and 
a 0 Tce to an wer the said supplemental bill ·withjn 
ten days from the date hereof, or to :file a statement 
of our claim to the fund mentioned and ct forth 
in the original and supplemental bill; or in default 

20 

of nch an wer or statement of claim, such proceed-
ino· may be had in such cause as may be according ~I l 
to law and the practice of the Court of Chancery, 
provided that if statements of claim have hereto -
fore been filed upon the original bill and no fur-
ther tatements of claims are filed, the statements 
of claim ori 0 i.nally filed hall be permitted to stand 
as in response to the supplemental bill; the defen-
dant, \Vilfred B. vVolcott, agreeing to file an answer 
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or statement of claim both to the original and sup-
plemental-bill ,Y~thin the time above mentioned. 
Dated October 4, 1926. 

WILFRED B. WOLCOTT, 10/4 / 26 
Solicitor Pro Se . and for Edgar L. 

lVike, Tritstee in Bankruptcy 
for Potts Bros. and Cooper son, 
Inc. 

BLEAKLY, STOCKWELL & BURLING, 

Solicitor for 
Company. 

10/ 4/ 26 
Smith-A ustermuhl 

DAvrn R. RosE, 10/ 4/ 26 
Solicitor for Edwin A . Peterson. 

EDWIN s. SHARPLESS, 
Solicitor for Pearce Fire Proof 

Company. 
10/ 4/ 26 

J OSEPII BECK TYLER, 
Solicitor for C. B. Coles and Sons 

Company. 
RIGGINS & DAVIS, 

Solicitor for Lou A. Liebig and 
George fVeiss Com,pany. 

SYDNEY T. SMITH, 
Solicitor for Cam,den. llJat erials 

Company . 
ALBERT s. 'V\T 0ODRU.FF. 

Solicitor for Parkside Trust Com-
pany. 

BLEAKLY STOCKWELL & BURLING, J 

10/ 4/ 26 
Solicitors for IIit chn er and 

II olmes. 
CHARLEs vv. LETzGus, 

Solicitor for E1nergency Elevator 
Comparny. 

Statement of Claim, of Parkside Title and 37 
Trust Co1npany. 

S'rATE11E TT OF CLAI11 OF PARI<:SID ·B~ 
TITLE A TD TRUST CO 1P A Y. 

(Filed August 21, 1926.) 

I CHANCERY OF E°\Y JERSEY. 

Between 
HARRY PIN, KY & SoN 

COMPANY, 

Comvlainant, 
and 

EDGAR L. ,vno.-:, Trustee, 
&c., Pt al., 

Def end ants. 

On Bill, &c. 
Statement of Claim 

of Parkside Title 
and Trust Com-
pany. 

Statement of the claim of the defendant, Parkside 
Title and Trust Company : 

1. Def end ant Pot ts Brothers and Cooperson, Inc., 
by as ignment, dated September 19th, 1923, a copy 

10 

20 

of which said assignment is annexed to the bill of 
complaint and marked Schedule B, ,vith the consent 30 
and knowledge of complainant as igned all moneys 
due or to become due under the contract entered 
into between complainant and said defendant, Potts 
Brothers and Cooperson, Inc., a copy of which con-
tract i annexed to the bill of complaint and markerl 
Schedule A. 
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Tritst Co1npany. 

2. At the time of said assignment there was duo 
and a-wing nnder said contract a sum in excess of 
$10,000.00 from complainant to defendant, Potts 
Brothers and Cooperson, Inc. 

3. Complainant at the time of said assignment 
represented to r1efendant, Parkside Title and Trust 
Company, that there was due and owing from com-

I ( l plainant to defendant, Potts Brothers and Cooper-
son, Inc., under said contract, a sum in excess of 
$10,000.00. 

20 

30 

4. Defendant, Parkside Title and Trust Company 
has never received said $10,000.00 or any part there-
of and the ,vhole of said sum is still due and owing. 

ALBERT S. WooDRUFF, 
Solfoitor of Defendant, Park-

side Title and Trust Com-
pany. 

Statements of claim against the fund were filed 
nlso by the other defendants. 

Notice of Appl ·ication for lnterlocittory 
Decree 

NOTICE OF APPLICATION FOR INTER-
LOCUTORY DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between t 
HARRY PINSKY & SoN 

COMPANY, 

Co1nplainant, 
and 

BJnGAR L. WIKE, Trustee, 
&c., et al., 

Defendants. 

On Bill, &c. 
Notice of Application 

for Interlocutory . 
Decree. 

10 

20 

To Tiflilfred B. Wolcott, Esquire, Solicitor Pro Se. 
and for Edgar L. Wike, Trustee in Bankruptcy 
for Potts Bros. and Cooperson, Inc., Bleakly, 
Stockwell & Burling, Esquires, Solicitors for 
Defendants, Smith-Aitstermuhl Company and 
Ilitchner and Holmes; Da,vid R. Rose, Esquire, 
Solicitor for the Defenda .nt, Ed.win A. Peter-
son; Edwa ,rd S. Sharpless, Esquire, Solicitor 
for Defenda rnt, Pearce Fire Proof Company; ~O 
Joseph Beck Tyler, Esquire, Solicitor for the 
Defendant, C. B. Coles and Sons Company; 
Riggins & Davis, Esquires, Solicitors for De-
fendants, Lou A. Liebig and George Weiss 
Company; Sydney T. Smith, Esquire, Solicitor 
for Defendant, Camden Materials Company; 
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Decree 

Albert S. TV oodruff, Esquire, Solicitor for De-
f end ant, Parkside Trust Company; Charles W. 
Letzgu., Esqui1·e, Solicitor for the Defendant, 
Emergency Elevator Company: 

Take llotice that I will apply to the Chancellor of 
~he Staie of New Jersey, at the Chancery Chambers 
1n the Court House, Camden, New Jersey, on ~Ion-
day, October 25, 1926, at the hour of ten o'clock in 

l O the f orenoo1i for an order or decree permitting the 
deposit in court of the fund mentioned and referred 
to in the original and supplemental bills of com-
plaint in the above cause, and that the defendants 
may interplead their claims to said fund as between 
themselves and for the allowance of the costs of this 
proc ce<1ing and a counsel fee to the solicitor of the 
complainant, and for such further and other order 
111 the premises as may be proper. 

D. T. STACKHOUSE, 
~O Solicitor for Complainant. 

(Service of alwve notice was duly acknowledged 
l,y or on heha]f of all defendants.) 
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I 'l1ERLOCUTORY DECREE. 

IN CHANCERY OF NE\V JERSEY. 

Between 

On Bill, &c. 

HARRY Pr SKY & SoN 
COMPANY, 

Complai11a11t, 
and 

1DDGAR L. vVrR:E, Trustee, 
&c., et al., 

Interlocutory Decree. 

Def P11d ants. 

10 

This matter coming on to be heard upon applica- 20 
iion on behalf of the complainant to pay into this 
court the sum of $7,500.00, being the amount in its 
hands as the result of a settlement and adjustment 
of certain di putes between the complainant and 
the defendant, Edgar L. Wike, trustee in bankruptcy 
of Potts Bros. and Inc., to which fund 
the other defendants in said cause lay claim: 

And it appearing that the complainant holds such 
fund for the true owner thereof without having or 
claiming any right or interest therein; and that 30 
the bill of interpleader in this cause is properly 
brought by said complainant; and that said com-
plainant i entitled to relief prayed for by it. 

And it further appearing that notice of this ap-
plica!ion has been duly given all qf the defendants 
1n this suit. 
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It is thereupon on this 25th day of October, 1926, 
ordered, adjudged and decreed that the said bill of 
interpleader is properly brought by the complain-
ant in thi cause; and that said complainant is en-
titled to the relief prayed for by it. 

And it is further ordered, adjudged and decreed 
that said complainant be and it is hereby dismissed 
from the further prosecution of this suit, with its 
costs to be taxed, including a conn el fee of $150.00, 

I() ·which is hereby allo-,ved the aid complainant, to be 
paid by the clerk of this court out of the said fund 
to be deposited in the court, as hereinafter pro-
vided. 

And it is further ordered that the complainant de-
posit with the clerk of thi court the said sum of 
$7,500.00 -mentioned and referred to in the original 
and supplemental bill of complaint in this cause; 
and that thereupon the said complainant bel re-
leased, acquitted and discharged from all claims 

ZO by or liability to the defendants in this suit or any 
of them for, upon or by rea on of uch fund. 

And it is further ordered, adjudged and decreed 
that the defendant in this cau e interplead, ettle 
and adju t their everal claims, demands and mat-
ters in controver y in thi uit a between them-
selves. 

Re pectfully advised, 

30 JD. B. LEAMING, 

Vice-Chancellor. 

E. R. WALKER, 
C. 
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RECEIPT. 

Office of Clerk in Chancery, New Jersey, 
Trenton, . J., Oct. 26th, 1926. 

RECEIVED from D. Trueman Stackhouse 
Seventy-five hundred and no/100 Dollars, 
Pinsky YS. Wike 61-334 
$7500.00 Thomas Barber Clerk. I 0 

per ABA. 

20 

30 
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·TESTIJ\1ONY. 

IN CHANCERY OF NE1V JERSEJY. 

Between 
IO HARRY PrNSKY & SoN 

COMPANY, 

20 

Complainant, 
and 

EDGAR L. WIRE, Trustee, 
&c., et al., 

Defendants. 

On Bill, &c. 

LEAMING, V. C. 

,---

FINAL HEARING 

January 17th, 1927. 

30 APPEARANCES : 
D. T. STACKHOUSE, EsQ., for the complainant. 
J osEPH BECK TYLER, EsQ., for C. B. Coles & Sons 

Company. 
ALBERT S. WOODRUFF, EsQ., for Parkside Trust 

Company. 
EDWARD S. SHARPLESS, EsQ., for Pierce Fireproof 

Company. 

Discussion 45 

DAVID R. RosE, EsQ., for Edwin A. Peterson. 
THOMAS R. SALTER, EsQ., for Smith-Austermuhl 

Co. & Hitchner & Holmes. 
CHARLES W. LETZGus, EsQ., for Emergency Eleva-

tor Company. 
FRANK W. DAvrs, EsQ., for Lou. A. Leibig. 
WILLIAM C. GoTSHALK ,EsQ,., for Edgar L. Wike, 

Trustee. 

nir. Gotshalk: This is the day set for final hear-
ing in the interpleader suit of Harry Pinsky & Son 
Company v. Edgar L. Wike, trustee, et al. 

The Court : Is this a matter of establishing 
claims, merely "? 

to 

J\Ir. Gotshalk: I think so, your Honor. I think 
it is a matter of establishing the legal priori ties be- ~() 
tween the claimants. 

The Court: Well, now, give me an idea of the 
status. I assume the money has been paid into 
court. 

J\Ir. Gotshalk: If the Court please, a judgment 
was recovered in the Camden County Circuit Court 
several months ago by Edgar L. ,Vike, trustee in 
bankruptcy of Potts Brothers and Cooperson, the ~() 
subject of the litigation was a building contract en-
tered into by the bankrupts with the Pinsky Com-
pany prior to their bankruptcy. Potts Brothers 
& Coopers on were adjndica ted bankrupts on :lYiay 16, 
1924, and :Mr. Wike was appointed trustee. Sub~ 
sequently ancillary proceedings were taken in New 
Jersey and :Mr. Wik~ wa$ s~bstiti;ited to liquidate 
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4G DiscL1issiun 

the amount <Jue 011 this building contract. rl1he re 
were eight or nine stop notices filed by said crecliton_; 
and also an assignment by the Potts Brothers & 
Coope1·son, a corporation, to the Parkside Trust 
Company, which is consented to by the Pinsky Com-
pany, of all moneys due or to grow due under the 
contract --

rrhe Court: \Vho is ihc owner of the property 1 

nir. Gotshalk: The owner of the property was the 
Pinsky Company, the defendant in the Circuit Court 
snit and the complainant in this interpleader suit. 

The Court: They filed the bill of interpleader 
and procured the necessary order compelling the 
defendants to interplead 1 

~Ir. Gotshalk: Yes, that is correct. 

The Court: And have paid their money into 
court; 

:i\Ir. Gotshalk: 'l1he money is paid into court. 

The Court: It is simply a matter of determining 
what the claims are. I--Iow much money is there for 
distribution 1 

30 nir . Gotshalk: $7500, if the Court please, less 
$170, I believe, which was paid the referee in the 
Circuit Court suit, less the taxed costs of the com-
plainnnt in his interpleader bill, he being allowed a 
counsel fee of $150, and furthermore there is a 
claim made by the attorney for the trustee in bank-
ruptcy who ha conducted the Circuit Court suit in 
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which he asks his expenses and counsel fee lJO al-
lowed him for the conduct of that suit. 

The Court: 'l1hat matter will come up here, I snrJ-
pose. Suppose the different claimants take up the 
proofs of their claims. 

:Mr. Rose: ,Ve claim to be the first in priority by 
virtue of the filing of a stop notice. 

nir. Gotshalk : There is a claim for couiisel fee, 
which I don't think can be denied by any of the 
parties-the other claimm1is are among themselves 
di puiing their priorities-and if it isn't out of place 
it occ1ure<1 to me your IIonor might perhaps like to 
haYe that heard first. 

The Court: V cry well, go ahead. ,Vhat is the 
application about the attorney's fee "? Counsel wants 

I ( I 

to take up the amcunt of the attorney's fee first, he -, ·111 .. tl saic l mt j s the first claim. 

n1r. ,Volcott: If the Court please, I was the at-
torney of rcconl in the Circuit Court suit and I am 
making application for the allowance of my expenses 
which amount to $124.95, the cost of suit ·which 
amounts to $58.~·J, witness fees and traveling ex-
penses amounti1!g to $35.00-those are the actual 
costs and expenditur,es in the snit, and I am making 
application for a conn cl fee of $1,000 for condnct-
ing the snit and securing ihe verdict of $7500, in the 3U 
Circni t Court on that. I would like to state at length, 
under oath, if your Honor thinks proper, just what 
services I performed. 

The ourt: All rio·ht. 



48 lVilf red B. lVolcott-Dir ect 

"\V ILFRED B. "\V OLCOTT, sworn. 

rl,he ,Vitness: '11lic claim against Pinsky 011 Uic 
building contract wa s forwarded to me Ly nlr. Ruhy 
Vale of the Philad elphia Bar in 1Iay, 1924, ,Yith the 
request that I secure the appointment of an ancillary 
receiver in this case arnl prosecute the suite against 
Pinsky. I applied to the United States District 

I() Court and secured the appointment of 1Ir. ,Valtcr 
Carson as ancillary receiver. The receiver quali-
fied by giving bond and then took up with m e Uw 
matter of the suit which was to be filed. It was 
October before the suit was actually begun. After 
a number of conferences with 1Ir. Carson I pre-
pared the summons and complaint and began the 
suit. In ovember of that year 1 had a confere1_1ce 
with :Mr. ,Vikc, the tru stee, and 1Ir. Vale in Phib-
clelphia at 1Ir. Vale's office. In January, 1925, it 

20 was necessary to amend tho plea(lin ,Q;S in the Circuit 
Court clue to tho fact it appeared tho original cou-
traci had been made by tho partnersl1ip, known as 
Pott s Brothers & Cooperson and had been assigned 
to tho corporation. On April lsi, the cause was 
noticed for trial at the A1 ril term, 1925. Tho case 
came on for trial but by consent of counsel was re-
ferred to 1Ir. ,Villiam J. I(raft as referee to ;iate 
the account between the parties. Tho .case was set 
down by :Mr. ](rafl for a hearing ancl then the mat-

30 ter of the preparation of the case was gone into. 
There were a great many witnesses and it was neces-
sary to interview--

The Court: This wa to determine how mnclt wns 
due from tho owner to the contractor? 
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'l1he "\Yitness: From the owner to the contractor, 
who was insolvent, and I was representing the re-
ceiver in bankruptcy. The preparation of the case 
inYolvecl conferences "\\·ith a number of the sub-con-
tractors-the defense made in the case was that the 
work had not been properly completed, it was defi-
cient in a large number of respects, and it was 11cl'.l':-3-
sary to confer with the sub-contractors who hn c1 tL<' 
snl:-contracts for the different work which wa s com-
plained of, and al o ·with 1fr. Cooperson of the, firm lO 
of Potts Brothers & Cooperson, wh o wa s ·renll 7 ilw 
most important witness in tho case, arn1 ~1 lso 1{cc('::-
HHr)- to h~Ye conferences with lllr. \Yik e, th e in1 ·-;ic1', 
ns ho had all th o c-01Tospondoncc nnc1 pa11cni c£ il1" 
ha11kn1pt concern, ancl " ·ith a J\[iss Fern, who " ·ns 
1 he l1ookkeopor and ·who had to be used to prove the 
nrronnt. Such conferences and preparation took at 
lr:rnt 1hreo or four clays of actual time and prepara-
1. r11 

1011. he cnse ,vas set clown bv 11r. I{raft for a 
hcarinp; en December 15th, ancl at that time 1\Ir. 
Stacld1ouso, representing Pinsk> ~, filed an amended ZO 
ans,ve1· and it was necessary to adjourn the case so 
~hat a reply could be filed, as he raised a now issue 
u1 that an ·wor. The case was adjourned to January 
?B, 29, 1926, and on January 28, there was a hen~--
111g before 11r. I{raft in ,vhich tho testimony of wit-
nesses "\\'a taken. 1\fr. Kraft did not comi)leto the 
hearing and adjourned it to Iarch 8th, and then 011 
account of illness it ,vas continued to r-iiarch 30th. 
During these continuances an effort was made to 
'et tlo tho case or to agree upon an amount wlncll Hl 
I~in. l~y should pay. When the suit was started any 
halnhty whatever was denied on account of tho de-
fects, lrnt after the testimony had been taken on one 
or h\·o occa ions before 1Ir. TZ:raft we were able 
to tnlk , ct tlcment with Ir. Stackhouse the attornev 
for Pinsky, the defendant. After sdveral confe~-
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<.'11ccs "·ii.11 -:i\lr. Stackhouse, the last of which ,vas also 
n coufcreuce with the referee, it was agreed that they 
wonlcl pay the sum of $7500, aud that the referee 
should a(lYi e that that amount be paid ancl judg-
ment entered for that amount. This a 0 Teement was 
carried Olll arnl :Mr. l(raft filed his report recom-
mending that 1hc sum of $7500, Le the verdict in the 
case as agreecl upon between the parties. It was 
neces sary to npply to Jud 0 ·c Donges to enter the 

l () jmlgm cnt for that amount, and such application wa. 
made. After the entry of the judgment irr. Stack-
hon e gave notice of an application to cancel the 
jud.<rment of record, in ihe meantime he ha-ving filed 
his inierpleacl cr bill, ou the theory that the judgment 
wa a lien ag-ajust the property qf Pinsky and the 
money hacl 1Jeen paid into court ancl Pin 'ky should 
be relieved. This application wa made before 
.Tnclge Donge · in Trenton, ancl was opposed by me, 
but an order was finally ·entered that the lien of the 

20 ,iudgment ag·ainst ihe lmilding he cancelled lmt that 
the right of the 1 ru te e to claim the fu1Hl which wa, 
awarcle(l to hjm Ly the juclgm nt , hould noi in any 
way he affected Ly the cane llation of the judgment 
on the reconl. After the entry of the judgment the 
defendant' · counsel rai ed an objection to paying 
the amount of the judgment to the tru tee on the 
ground that stop notice · hacl Leen filed prior to ihe 
banluuptacy and al o an a ignment which might 
affect the judgment had heen made by Potts Brothers 

)l) & Cooperson to the Park. ide Trust Company. This 
re 'ultecl in se, ·eral conferences with conn el for the 
defendant in the nit in the Circuit Court, and act-
ing on his ugge tion application wa made to the 
l;nit e<l State. Di 'h'ict Court at rrrenton to receive 
the fund and determine the que tion of the prioritie 
of the claimant again t the fund . This application 
wa · cl nied by Uint our1 he au c the money wa not 
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actually in the Unitecl States District Court, nrn1 i1 
\Ya, then agreed that the interplcc1der hill should l_i,· 
filed as it appeared that Pinsky coulcl not safely }1~l.' 
the amount of this judgment, at lcnst his counsel fL,lt 
he could not pay the amount of the judgment to t 11<.' 
tru , tee in hnnkrnptcy on account of these stop notjcc 
claimants . In ihe preparation mid cornluct of the 
case at least twelve to fifteen clays of act nal tjme \Yas 
commmecl in conferenc s with witness es, there were 
C'onferenccs before irr. I(raft - ".Jir. TZ-raft in mnk- ~O 
ing hi s report showed he Ind sn cnt thre e full <.1nys 
in inking testimony before a(ljns1i11g the case. I 
find I wrote 110 letters nrnl rcC'civecl at leaRi Urn t 
mnn) ' . I maclc numerous 'phon e callf:;, 1wolmbly 40 
or 50, I kept 110 account of those. As I stated in 
opening· the matter, ihe tnxcd costs in the Cfrenit 
Con rt nmonni.cd to $58.29, my cxpenc1ii ures for wit-
P C ·st s nncl t ran.:ling expellf'C'S W '...'l'" ~J:-S.00--

Tl1r "\Vitness: I snent $124.95, l)eing the costs in 
tJ:c l rni tctl ~1a1es District Conl'i nmounting to $21.-

20 

!);"5 thr ee payments on the pr emium on the receiYer's 
liornl. the receiYer in the Bankruptcy Court, it wa s 
nece sary to have a receiver appointed, the) r were 
$:30.00. Thomas L. Ga kill, referee in lmnkruptcy, 
$5.00 for approvin°· the bond, and an item of $8.00 
pai<.1 to Gordon Grey for examining the r cords. 
Gordon Grey is an attorney-at-law and I employed ~() 
him to make a search in connection with the suit. 
That made a total of $124.95 . 

The Court : Don't they award any counsel fee in 
Circuit Court suits of that nature? 

The '\Vitness: I spoke to Juclge Dong es about tha t 
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and he aid he thought that inasmuch as this money 
was to be paid into the Court of Chancery on inter-
pleader this Court should dispose of all claims 
against th fund. IIe didn't eYen allow the payment 
of the amount due the referee. It was agreed by 
the parties that each should pay one-half of the 
amount due the referee but J 1u.1ge Donges wouldn't 
allow any of the fund to be disposed of and he 
wouldn't cons.i(1er the matter of fixing an allowam .'.e 

t O of counsel fee. 

The Courl: HaYc counsel any questions to ask 1Ir. 
,V olcot t J? 

llfr. Got halk: 1 f the Court please, there arc cer-
tain mat icrs which are more or less fundamental to 
the claims of the partie --

The ourt: Let u s cliHposc of ~Ir. ,Volcott 's claim. 
20 1Nlrnt suggci:;tion lrnYe any parties in intere t to the 

allo ·wance to lllr. ,Yolcot t of his counsel fee in this 
ca c. (After some pause.) Don't all speak at once. 

30 

The '\Vitness: If the men fool I mn ask.ino· too 0 

much I ·want them to feel as though they can ay so. 
There was nothing in ·.ight when \\ ·e tarted and we 
ended ·with $7500. 

The Court : ,Vha t was the $170, you say J! 

1Ir. Got halk: $150, which the referee was al-
lowed by Judge Donge , it being agreed each party 
would b ar half of the expen e, and $20.00 steno-
graphic fee . 

The Court: That left $7330. You spoke of some 
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taxed costs yet to come out of that. They wore i 1l 

the other suit? 

:Mr. Gotshalk: Mr. Stackhouse asked this Con rt 
for a fee and the Court allowed him $150. 

The Court : That comes out of the $73001 

~fr. Gotshalk: Yes, sir. 

~[r. Stackhouse: The amount of the costs \\ ':18 

$199, m1d some odd cents. 

The Court: I want to find out ho ·w much money 
there is in court. Yon may have it all gone . Th·e 
way it is going it loolrn as though there won't be any 
left. Ilow much was taken ont of the $7330, which 
is left with that $170, iaken out. 

10 

1Ir. Stackhouse: I th.ink your Ilonor will find the 20 
original taxed hill of costs in this matter, including 
a counsel fee of $150, in this matter, in the file then'. 

The Court: I-low much waR paid into Co1trt 

~Ir. Stackhouse: $7500. 

The Court : $7500! 

1Ir . Stackhouse: Yes. 

The Court : $7500, was actually paid in. Ont of 
that you claim there ought to be allowed $170, nnd 
this taxed bill of cost· of $199.9G 

.Mr. Got halk: Yes, sir. Tl1en· is nn order here 

30 
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from the clerk ·which will show the exact amount of 
that. 

Th e Court : I ·would like to hear anyone else's 
,·iew as to the allowm1ce to be 1nade to 1Ir. "\V olcot t. 

"1fr. "\Vooclruff; Representing- one of the claim-
ants, Park side '11itle & Tru 't Company, I just asked 
?\Ir. ,v olcott whether or not there was a fund in the 

IO Bankruptcy Court out of which expenses and counsel 
fe e· might be allowed, and I understand there is sonie 
fnrn1, although itis i11c011sid rable, of course, in Ow 
n llo·wance of counsel fee. 

The Court: \Vhich fund~ 

1f r. \Yoodruff: There i, a fund in the Bank-
ruptcy Court made , I pre, ume, by the collection of 
somG of the a , sets of Potts Brothers & Coopcrson 

20 and it occurred to me there might be the possibility 
of duplication of co t item , or a duplication of coun-
sel fees that ought to be taken into account. l\Ir. ,v olcott ha , done a great deal of work in this mat-
ter, and although the outcome was un. atisfactory, 
becau, e the original claim was ~18,000, plus, and only 
$7500, wa s rec iYed, yet that seemed to be the best 
that could he obtained, and everyone a 0Teec1 to it 
at the last moment, so no creditor can have any r al 
oLjection to that, lrnt the amount that was recovered 

.,0 docs not rc,present the work of l\Ir. vVolcott, he did 
_., a great c1enl of ·work, and my only thou 0 ·ht ·was that 

the Court ought to have in mind there may he an-
other fund ont of which conn el fee mi 0·ht be al-
lo-\Yed. 

• The ourt: If there i. I would like to know it. 
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The "'\Vitness: As to that, the fund is over i11 

Pennsylvania and I clnn 't belie, ' c there is any prn,-
sib ility of securing any allowance. l\1y experie11ct\ 
was, just after I had the receiver appointed I mane 
application to the referee in lnrnkrupicy for the pay-
ment of the premium on the receiver's bond and that 
was returned with the referee's comment that onr 
court had made the bond too high, the bond ·wns 
$10,000, and the comment was the l1oncl was too high 
and the referee refused to pay the premium on the I 0 
hond and I have personally paid it, and I don't think 
there is any possibility of securing an allowance 
there. 

rrhe Court: ,v e ·will make the allO\\'ance here arn1 
yon report ii there ancl get ii if )'Ou can. IA ilw 
amount of $1,000 aske(1 for too hight It is a large• 
percentage of $7500, lmt it J·eprc srnt. that mnclt 
work. rrhc que tion is ·whether the amount being 
recoYcred l)eing only $7500, there . houldn 't h' a 2() 
:waling down to a proportionate amount attorncy'R 
fee . that might otherwise he allowed. Attorneys 
f cs are dcpendenl on two things, one, the amount of 
·work, the oilier, the amount recovered. X o-w, un-
drr all the circumstances is $1,000 too much. Do 
)Ton think it ought to lie scaled down~ I think it 
shonlc1. "'\Yhat do yon think. 

l\Ir. "\\ oodruff: I spoke Lefore, if the Court 
please. Tt eems 1 o me l voiced my feeling with re- ~() 
o·ard to the work that was clone. Thi calin°· down 
is a matter of equity. In view of the fact that the 
Court of equity has only a mall fund to distribute-

The Court: You common la-w la-wyer don't know 
anything about scaling do-\vn. I wi h omebody el. e 
would expre themselve . ( fter pau e.) 1 will 
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mako it $800, if I don't hear anything to tlh) t't>t 1 

trary. Does anybod y feel dissatisfied with that? 

Mr. Tyler: :My claim isn't affected, if tho Cn11 r1 
please, by any allowance. 

'rhe Court: \Vell then, $800. N o-w, claim No. 1. 

Mr. Gotshalk: 1\I~y I please the Conrt, there « rl' 
IO several facts that I believe would help the Court 

in looking at all those cbims, one is, it seems to me, 
the contracts aro annexed to. the bill in this case. 
N OvV, the specifications I have from the Conniy 
C~lerk's office; unfortunately they are too voluminous 
i o obtain certified cop:os of and I can prove then1 
right here. I understand certain creditors are go-
ing io claim I have the certified copy of the order 
appointing 1\1:r. ,Viko as trustee, and I have the orig-
i1rnl claims ·which all defendants in this suit hnvc 

~O filed ·with tho trustee in bankruptcy and it seems to 
me it would expedite matters if all these ,vere of-
fered and proved at once. 

The Court : vVha t? 

Mr. Gotshalk: If all these ,vere put in evidence 
in the order named. 

1\1r. Stackhouse: I have what appears to be a 
~O copy of the specifications- if you want to use it. 

Mr. Davis: I don't see.why we can't stipulate io 
it. There is no doubt the specifications were filed 
and the contract was filed. 

1\1r. Gotsha1k: 11,hat was my thought. 
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11,he Court: Stipulate to that then if no 011P 11:1~ 

any objection. Tliis is a copy of the contr:icU 

Mr. Gotshalk: A copy of the specifications. A 11 

nexed to the bill is a copy of the contract. 

The Court: Very well, let it be stipulated, if 110 

one objects, that this document now produced is n 
true copy of the specifications and the contract is 111 
accordance with the copy annexed to the bill. "\V1rn t I 0 
are the matters in dispute here; simply a matter of 
requiring proof of the claims 1 

1\fr. Gotshalk: Yes. 

The Court : Let No. 1 claim go ahead. 

Mr. Woodruff: Mr. Gotshalk has a list of the 
claims that have been filed in the Bankruptcy Court. 
by some of the creditors. Somo of the creditors 20 
have duplicated their efforts and are trying in two 
different jurisdictions to have their claims paid. 

The Court: Yes, they may get something ovpr 
there . If they do it will be deducted from what they 
get here. Very well, make the proof of the claims in 
their order. 

ALONZO W. TRUITT, sworn . 

By Mr. Salter: 

Q. Mr. Truitt, where · do you reside 1 
A. In Haddonfield. 
Q. Are you at the present employed by ~1ni U1-

30 
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A 1rnt01 mnlil Com11a11~T, insurance lffoken; rn C:1rn 
dt'll? 

A. Yes, sir. 
Q. ,Vere yon employed hy them on Octolier 18, 

1a23r 
A. I was. 
Q. I sho-w yon a letter dated October 18, 1 ~):-~~, 

nddressed to H. Pinskr & Son Company, Bro:1'.iwny 
& Spruce Street, Camden, signed, Smith-AusbJrnmLi 

I (l (~ompany, and ask yon if you ever saw that letter:! 

20 

,30 

A. Yes, I delivered this letter to 1\Ir. Pinsky. 
(l. ,Vhen was the letter delivered? 
A. On the 18th. 

'rhe Court: 'l'his is a stop notice, is it~ 

[r. Salter : This is an alle 0·ed stop notico . 

Q. \Vhen wa it delivered? 
A. October 18, 192·3. 

The Court : Whose claim is this? 

1\Ir. Salter: Smith-Austermuhl & Co. 

Q. :.Mr. 'rruitt, do you ln10,v what this nbin1 is fo1· 
and what is the basis for it f 

A :F'or fire in urance and the surety bond. 
Q. On what building or premises was this jiro 

insurance placed? 
A . On 1'Ir. Pinsky's buildin°·, .B1·oac1way a1Hl 

Spruce. 
Q. TJ1r lJu~!<ling that Pott Brother3 & Cooperson 

h,al n ntler contract? 
A. Yes. 
Q. Who ordered this insurance? 

. A: Pott Brother & Cooper on. 

.Alonzo W. Truitt-Direct 

Q. Who ordered the bond? 
A. Potts Brothers & Cooperson. 
Q. '\Vha t kind of a bond ,vas that? 
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A. A bond guaranteeing the completion of l ht• 
building. 

Q. An ordinary contractor's bond they u re n· 
quired to furnish? 

A. Yes. 
Q. Did you ever make a demand on Poi ts Brr,t IH'! 

& Cooperson for this $719.7G? l 0 
A. Yes., sir. 
Q. On what occasion? 

The Court : What is the amount of this claim 1 

1Ir. Salter: $719.76. 

A. Y cs, each month ,Ye sent them a stateme111. 
Q. Diel von eYer talk either with Potts BrothrrR 

or Ir. Co.operson n bout this accon11t over the iPlc - 20 
phone? 

A. Yes, sir . 
Q. And demanded payment? 
A. ,Ve asked them for payment of it, yes. 
Q. Was payment ever made? 
A. ot any, no. 
Q. \Vl10 placed this bond, did you take care of it 'f 
A. o, the man in charge of our bond department. 
Q. "\Vho is 1:hat 1 
A. l\Ir . I{irsher. 30 
Q. Is he hore in court 7 
A. Yes. 
Q. I under tand you took care of the insurance 

i tern, i that correct ; 
A. 1:y title at that time was credit manager an(t 

I handled the account from a credit tandpoint, that 
is all. 
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Cross-examination. 

By Mr. Woodruff: 

Q. This claim which was filed in ha11kru.ptcy hy 
Smith-Austermuhl & Company bears the Rigrnd 11 r·e 
of :Nlr. Austcrmuhl, doesn't it~ 

A. Yes,. sir. 
Q. He is ·what, president of the company'? 
A. Treasurer. 
Q. Did you handle that also, the filing of that? 
A. Yes, sir, I handled it through our attorney. 
Q. At the time this was filed as an unsecured claim 

you actually had Rerved this stop notice? 
A. Yes, sir . 

'l1he Court: ThiR was filed with the referee? 

1Ir. Woodruff: Yes, as an unsecured claim. 

Q. "'\:Vhat part of that bill is for insurance, do you 
know? 

A. Abont $200, and some dollars. 
Q. $241.41, is that right? 
A. Yes, ir. There is a difference there bet wc0n 

lhe figures and the claim "\Ye filed ·with the referee 
in llankruptcy as compared with the claim no,v. 

Q. The stop notice ·was $719.76, can you give 11R 
what part of that was for the premium on the l)ond 1 

-~o A. $500 was the bond. 
· Q. $500 for the bond and the difference ·was for 

insurance; 
. Yes, sir. 

The Court : That would make $541.41? 

The ,Vitness: $500 for the bond. 

Edwin A. Peterson-Direct 

Q. And the stop notice was $719? 
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rrhe Court : He said the insurance was $24 J Al, 
did he "? 

tilr. ,Vooclruff: I was examining the witness trom 
the claim which he filed ·with the receiver and ho 
said that was different from the stop notice, that 
accounts for it. 

Q. I understand you to say now your stop notice 
was filed for premiums for fire insurance in ihc 
amount of $219. 76 and $500 for the premium, on 
the c_ontractor 's bond '? 

A. That was in the stop notice, yes. 

The Court: Can't we shake these things up n 
little? A.ren 't conn cl familiar with these things 
without too much detail? Go ahead and finish about 
the insurance. 

.Mr. Salter: I ·would like to offer this letter in evi-
dence as the stop notice. 

(Said letter marked Exhibit SL) 

1£nwrN A.. PETERSON, sworn. 

Id 

2() 

By :.Mr. Ro e: 30 

Q. "\Vhai is your business, Ir. Peter on l 
A. ::iretal la th . 

he Court: See if I under tand this last claim. 
\Vhat wais this insurance on ,~ 
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1Ir. Davis: On the store, the subject of t hi~ ('1·11 

tract. 

rl,he Court: On the building 111 course of t>I'<'<' 

tion? 

1Ir. Davis: Yes. 

The Court : ,Vha t was 1.he bond? 

lvir. Davis: The contractor had 1.o furnish a ho11t I 
guaranteeing the completion of 1.he work. 

Q. Diel you perform any labor on the Pin sky 
building ? 

A. I did. 
Q. "\\ ho requested you to clo that work? 
A. i\Ir. L ibig, ub-contracior. 
Q. Diel you say he was the ub -contracior 1 

20 A. Yes, sir, . ub-contractor. 
Q. Did yon perform la Lor there? 
A. Only labor. 
Q. ,Yhai. wa 1.hai. labor t 
A. "\Vhy, erecting metal lath and changing · sumo 

work that had been faulty that wa s order ed changed 
Ly the architect and 1Ir. LeiLig gave n1e order to 
change it. 

Q. IIave you a copy of the amount due you 0
/ 

\.. I have. 
30 Q. Produce your account, plea ·c. I" thiR your 

hook of original entryl 
A. Yes, ir. 
Q. Is thi. a summary from your original entri s r 

. That is. 

The 1ourt: How much i . it? 

Edwin A. Peterson-Cross 

Q. How much is it? 
A. $102.06. 
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Q. $102.06. Did yon make demand on J\lr. LC'illi ,~ 
for the payment of that money? 

A. I did. 
Q. Did he pay it f 
A . o, sir. 
Q. Did you demand on Potts Brothers & Coop<.'r-

son, the contractors, for payment f 
A. I did. I I I 

Q. Did fhey pay it 1 
A. I o, sir. 
Q. Did you or didn't you erve a stop 11otire 011 

II. Pin sky '? 
A. I did. 
Q. I--Iave yon a copy of that stop notice ·wi(l1 yon? 
A. I have, sir. 
Q. I s that a 1.rne copy of the stop notice you ~<.'rn·d 

on H. Pinsky '? 
A. Yes, sir. ~() 
Q. On what day? 
A. January 14, 1924. 

Cross-examination. 

By fr. Gotshalk: 

Q. Did you serve it on II. Pinsky or II. Pinskv & 
Son Company ? · 
. A. Harry Pinsky. The head of 1.he firm, anyway, 
lll the pre ence of 1\Ir. Cooperson who ·was there at 30 
the time. 
. Q. Did yon make demand on Ir. Leibig in ·writ-
ing for payment of the sum clue you? 

A. In a contract. I have a copy of 1.he contract 
that I made with Leibig to pay me at the end of each 
week. 
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Q. You testified you made demand of hjrn, w:,s 
that demand in writing? 

A. Not each week it was not. It was understood 
in the contract we had from the start off we were~ 
to be paid each week, which he done each week m11 jl 
op.e weeic there he co'uldn 't pay and I went to Coore_,. 
son and Cooperson paid me. 

CJ. You served no written demand on Mr. Leihjg-
for payment of the sum due you on this job befor<· 

l O you filed your stop notice? 
A. I don't remember that I did. 
Q. Did you serve a written demand on Pott~ 

Brothers & Cooperson, Inc.? 
A. I don't remember that I did. I visited thefr 

office. 
Q. Did you give Potts Brothers, Inc., a notice io 

ihe effect you had filed this stop-notice in writing '? 
A. :Mr. Cooperson was present at the time I lurn --

<1ed the stop notice to :Mr. Pinsky. }i1r. Pinsky 
20 turn ed jt, over to l\fr . Cooperson to read. 

30 

Q. You didn't serve a copy of that on }ifr. Cooper -
son? 

A. No, sir. 

rrhe Court : \iVhich is the next in order? 

J osEPH A. PoND, sworn . 

The Court : Whose claim is this 1 

:Mr. Sharpless: Pierce Fireproof Company. 

By ~Ir. Sharpless: 

Q. 1Ir. Pond, by whom are you emp loyed "? 
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A. Pierce Fireproof Company, 1911 N. 2nd Stree1. 
Philadelphia. 

Q. In what capacity are you there? 
A. Bookkeeper and shipper. 
Q. Did the Pierce Firepr6of Company proYiclc ;111 \' 

materials for premises knmvn as 836-40 BrmHlw:i: - , 
the Pinsky store, Broadway & Spruce, Camden? 

A. Yes, sir . 
Q. Have you a statement th er e of the materi:111-i 

supp lied-just one moment. For whom did yon t:,11p- 10 
ply those materials, at Vi'hose order? 

A. }ilr. Leibig. 
Q. A sub-contractor? 
A. A sub-contractor for the operation. 
Q. Have you a record showing the orders RS Bup --

plied ? 
A. -Y e:s, sir . 
Q. Have you the original orders? 
A. Yes. 
Q. \iVhat is the amount shown by those 1 20 
A. \Vhy, $193.32. 
Q. vVere those orders acknowledged by }ifr. Lei big · 

when they were delivered 0? 
A. Yes) sir. 
Q. :Have you the delivery sheet showing the ne-

Irnowleclgment? 
A. Yes, sir. 
Q. \iVhat kind of material were they~ 
A. ,Vhy, steel channels for plastering work. 

The Court : Do you know that they were nctuaJly 30 
used in the building, or delivered there} 

The Witness: I know they were actually delivered 
ttero. 

The Court : That is <:\11 that ,vas neec ssa ry. 
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1V1r. Gotshalk: What was the date of the filing 
of this stop notice 1 

Nir. Sharpless: He doesn't have that, I have that. 
If the Court plea se , the stop notice was filed by mu 
and acknowledged by Rubin Pinsky. I filE!<l tlrn t: 
Oil February 13, 1924, and have the acknowledgn1eut 
of Rubin Pinsky on back of the copy. 

rrhc Court: What is the date of it? 

Mr. Sharpless: February 13, 1924. 

The Court: File your acknowledgment. 

Cross-examination. 

By 1\fr. Gotshalk: 

Q. You were a sub-contractor uncler 1\1r. Leibig, 
20 your company was? 

A. We delivered materials to J\Ir. Lcj1_1ig for that 
job. 

Q. Did you serve Mr. Leibig with n d2maucl? 
A. We wrote to Mr. Leibig for the money. 
Q. ""\Vhen did you write to him 1 
A. I don't have the copies of the le ~tcr~ hen', 1mt 

I know Mr. Leibig acknowledged tlrn biil nncJ sent 
us a note which was returned as uncollectil ~Je. 

Q. What was the date of that 0? 
30 A. "\Vhai:1 

Q. The return of that note, the sending of that 
note1 

A. "\Ve wrote to Mr. Sharpless on .J ain1-ary 3] st . 
Q. I mean what was the date of the sending of 

the note to you by Mr. Leibig 0? 
A. Mr. Sharpless has the note, 
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Q. You don't know then, is that it 1 
A. That was turned over to 1\1r. Sharple ss I 1 l' n~ 

quite some time ago. 

l\Ir. Sharpless: Is this the note you refer to '? 

The "\iVitness: Yes, sir, that is the note. Decem-
ber 13, 1923. 

Q. Now, after Dccemher 13, 192·3, did your coin- 10 
pnuy ever make a lkn1 ancl, to yo ur personal knowl-
e(1gc, on Potts Broth er s and C-:)Oirnrsou fo1· the pay-
mr11i of this sum 1 

A. I don't recall whether we dicl or not. 
Q. In other ,\rords, you don't know whether ycm 

made any demand. on Potts Brothers and Cooper-
t-;Oll 1 

A. No. 

Lours A. LErnIG, sworn . 

By 1Ir. Sharpless: 

Q. :Mr. Leibig, did you pnrclrnse supplier-, for ilie 
Pinsky store at Broadway & Spruce Sheets from 
the Pierce Fireproof Company1 

A. I did. 

20 

Q. Did they make deliveries to you in accordallce ~() 
with your order 1 

A. They did. 
Q. I show you delivery slips, is that your ack1_10,v-

ledgment? 
A. Yes. 
Q. Here is an order of 5/ 29/ 23 and that is in tlw 

amount of--



68 Louis A. L e,ibig-Direct 

The Court: He can state all the orders arc tl!uru 
and tally with the orders on this stop-noticn. Let 
him do that, and anybody who doesn't think that is a 
fact can work it out. 

Q. From the book account is that ~193 mid souH:; 
odd e:ents? 

A. That is correct. 
Q. Is that the correct amount "? 

IO A. Yes, sir . 
Q. And that was in accordance with those do]iver-

ies which were made to you at the store whi.rh you 
acknowledged? 

A. Yes. 
Q. And that is your acknow!Gdgment on the crcler 
A. Yes. 
Q. Under date of 5/ 11/ 23 "? 
A. Yes. 
Q. And also is that your ack11owledgme~1t under 

ZO the receipt of 5/ 3/ 231 
A. Yes. . 

30 

Q. The total amount due then was $193.73, is that 
correct? 

A. Right. 
Q. Did you give them a note? 
A. I did. 
Q. Is this the note you gavo them in payment ·-~ 
A. That is it. 
Q. And that was on this job? 
A. On that job. 

The Court: That was the sub-contractor's uote 1' 

:Mr. Sharpless: Yes. 

The Court: The note is still unpaid and hold by 
the Fireproof Company "? 
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Mr. Sharpless: That is correct. 

Mr. Tyler: There is an account of tho C. B .. Coi1 •:-

& Sons Company of $3,061.47. 

JoHN C. AsFHON, sworn. 

By l\1r. Tyler: 

Q. Mr. Asphon, are yon an officer of tho ( 1
• IL 

Cole::; S: ~ons Company? 
A. Yes, sir. 
Q. What officer? 
A .. Assistant secretary. 
Q. And as such do you have charge or tl,eir an-

counts? 
A. Yes. sir. 

10 

Q. Ha~e you an account of tho C. B . Coles Com- 20 
pany with Potfs Brothers & Cooperson 1 

A. Yes, sir. 
Q. Do,~s that account show where ~he goods werl\ 

furnished? 
A. Yes, sir. 
Q. N ovv, have you an account there for goods and 

materials delivered to H. Pinsky & 8011 Comr•any 'H 

job? 
A. Yes. 
Q. vVill you refer to that, please? I-low much is 30 it? 
A. $3,061.47. 
Q. IIas any part of that been paid? 
A. No. 
Q. That is due and owing at the presen1_ tin10? 
A. Yes, sir . 
Q. Do you know where the materials for wbich that 

account stands were delivered? 
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A . Yes, sir. 
(J. v\ here? 

John C . .Asphon-Cross 

A. Broaclway and Spruce. 
(J. \Vhose place is that 1 
A. fI. Pinsky & Son. 
Q. IIave yon made demand from Potts BroU1rrs & 

( 
1oopcrson for the payment of that acconut 1 

A. Yes. 
Q. IIas that c1cmnn<1 been complied with 7 

10 A. No. 

20 

Q. You chcln 't scrYc n stop-notice in this case, did 
yon '? 

A. To, sir: 

r1111c Con rt: / on haYcn 'i your stop-notice? 

l\fr. T) ·lcr: I will cnll 1fr. Colrs for that. 

(
'l • • roRs-cxnmnrn 11011. 

By :\Ir. G otRhalk: 

Q. '\Vhcn waR the c1emnnc1 made? 
A. ~he <1emanc1 was made-I haYcn 't the C'X;1<'I 

c1ate-Romrtimr in Jovcmber or Dcccmhcr, 10:2:1. 
Q. Arn1 nt tlrnt time wn . the amount of $~,OGl.47 

dnr yonr compnny? 
A. Ye:R, sir. 
Q. Anc1 WfL that c1cmanc1 in ,,Tiiin°·, do you know: 
A. I <1on 't know. 
Q. IlaR this claim ever 1Jeen assigned, to your 

knowlec1g-c, 11)· C. B. Cole, & Company to anyone? 
A. o. 
Q. A proof of claim in bankruptcy has been filed, 

ha n 't it, for thi, um? 
A. I don't know a11out the exact sum, but we filed 

a notice in hankruptcy . 
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Q. You don't know ,Yhct hC'r :1 proof of e1ai rn i 11 

bankruptcy was filed? 
A. o, I think 1lr. T)·ler filed that aftcrw:1rd", ,,r· 

part of it. 

'\V1LLTAM C. CoLES, nffinnct1. 

By 1r. Tyler: 

Q. Arc yon an officer of C. B. Coles Uon1pnll>'? 
A. Yes. 
Q. Thai is a corporation, isn't it? 
A. Yes. 
Q. '\Vha t office do you hold? 
A. President. 

10 

Q. Did you serve a notice on IL Pinsky & Son 
Company of the amount dnc from Potts Brother~ & 
Coopcrson to you on the contract for the erection of 2ll 
their hnik1ing at Broadway and Spruce 1 

A. I did. 
Q. Have you a copy of that notice with you 1 
A. Yes, right here. 
Q. "\Vho did you serve that on 1 

. Reuben Pinslcy. 
Q. Did you make a memorandum of it at the tjmc'? 
A. Yes, I did. 
Q. Signed by you~ 
A. Yes, sir . 
Q. '\Vill you produce it, please 1 
A. Yes. 
Q. Thi is the notice~ 

. Ye , and it has the date. 

1Ir. Tyler: I offer in evidence notice dated l\f n reh 
18, 1924, addressed to H. Pinsky & Sons Compn 11~·, 
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l'or $:1CGJA7, w:111 ihc 111:niic:1, "S rv "rl 011 l:<1 :1 .. t•11 

Piu s'k)' at 81 ore, Broadway al)cl Spruce, n t ;j_ I 0, 
.i\Iareh 18, 1 !):2-J., ,\rillinn1 C. Cole~.'' ,Yn8 I l Iii t 
w ri Hen on tlwn~ l,y vou n t 1110 iimr) . . . 

( ! . ~. •ro . -examrnn t 1011. 

IO By 11r. \Yooclruff: 

Q. ;\fr. Cole, tlrnt "\\'. 8 un;t rmt nt *'3817.7, W~l81l '! 
iU 

A. No, $30Gl. 
Q. W:10Gl.--1-7, •. rn1 your $11--1-GAG cbim yon lH'\.<'I' 

~l'l ,Ted a Fd op-not ice on tlin t ? 
\.. No. 

Q. Now, l\Ir. Cole, C. B. Cole. c" on . Comp:111. 
don ' t own either of t h0R0 rlnims now, <lo the) ' '? 

~O A. ,Yell, I can't say about that. 
Q. Didn't yon on the 1-J.th of ... \ pril, 19:25, a . sign 

both of th .. e rlaim., totaling. ·5, lG.:25, to the Amrr-
ican Cr <lit Il)dcmnity Company of ;\CW York, and 
dicln 't Yon when Yon filed YOl11' fir. t clnim in hank-. . . 
rnptcy, whieh wn . nftcr-wan1 amcmc1ed, file with ii a 
CO}))' of that n:Hig·nmcnt and a letter from the .Amcr-
icm1 Cr dii lrn1emnit) " Compan)" addrc: . ed to rrheo-
dorr ,Y. \nfrim, ref rec in Lankruptcy, notifying 
him of the a .. ignment to the credit company? 

)U . I don't know HO much aLont thi:. ,Yhatc-..;er 
thi 11apcr sayR I ~mppo. e . I oaks for iL lf. I know 
we hacl Leen doing lm:ine .. ,Yi th the American r <1i t 
Irnlem11it) ' Compan) " and did haYe om arrangement 
with them. 

Q. Yon did < ct nall) " a. , ign both claim to them, 
didn 't yon ? 

A. It ·woul 1 appear o. 
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Q. Is thi: your siguat ure her , or your brother'~? 
A. o, my , i 0 ·nature isn't on this. 
Q. B:e1117 Coles i your brother, the tr as1uer of 

th company! 
A. Y cs, sir . \Yhen is this da t eel l 
Q. This "''as the original claim filed in hankrnpl<· .v 

<1ate<1 Camden, N . .J., 24th of June, 1924 . 
A. "\Y c filed a revised claim . ince then . 
Q. Did you ever get lmck from the credit compn11~· 

1 
O 

a re-a, signment of the claims f 
A. I can't ay, I don't ln10,,·. 
Q. You never had anything filed with the referee 

·wherel1y the referee would be authorized to acqui r e 
ihc a , ignmcnt o you could get the money1 

\.. I don't know anything about thiR, not the first 
thing. I don't happen to attend to that end of it. 

Q. Thi copy that wa attache 1 to your claim is 
ju. t a copy in typewriting but it ha at the bottorn 
"C. B. Coles on. Company, IIcnry B. Coles." ,Vho 

20 i. h and what connection doe he haYe with C. B. 
Cole.· Compan)'? 

.A. He i, the trea urer. 
Q. Ancl the affidavit by "i\Ir. Coles reciting he i the 

trca. nrcr taken Ly Pauline Frietng, who is he~ 
. ;\ otary pn hlic in our office. 

Q. Thi, a. ignment was mad just a. the cbim 
wa, macle! 

\. \Vhat do you mean? 
Q. The ecntion of thi a signment, a copy of 

which wa attached to your claim, that was execntccl 30 
th , ame way a your claim in hankruptcy was xc-
cuted, . B. ole & on Company, IIenry oles, 
trea urer~ 

. It look o, y , sir. 

1Ir. Tyler: I would like tho, _e dates on the rec-
ord. The first claim in bankruptcy, . B. oles & 
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Sons Company Y. Potts Brothers & Coopcrso11, 
~:5,016.25, vvas filed .T nly 16, 19~\L That claim was 
amended and et forth the stop-notices ancl claimed 
against particular funds, and the amendccl claim was 
allowecl and filed :March 31, 1925. That claim js 
signed by William C. Coles, assistant treasurer, awl 
has attached to it the stop-notices. An amended 
claim was filed on April 1, 1925, for $1,146.46 for the 

I() balance of the unsecnrecl deht, ancl the amencled claim 
was allowed and filed April 1, 1925. 

20 

Q. ow, Mr. Coles, you have a contract, haven't 
yon, with the American Credit Indemnity Company 
of ew York1 

A. We take out their credit insurance. -
fr. Tyler: If the Court plea e, a copy of tho co11-

tract is attached. to their claim which would become 
part of the evidence here and speak for itsr,lf. 

l\h·. ,Voodruff: I only want to identify the com-
pany, that is all. You don't have the original aR-
sig-nment here 1 You don't have it, I snppo e, the 
credit company holds it. I think until the original 
assignment is produced I will not proceed further 
·wjth the cross-examination. 

rrhe Court: I-low much more is there '? It is 24 
minute. after one and omething suggests to me it is 

30 time for luncheon. 

1fr. \Voodrnff: I have possibly three witne es on 
our as ignment claim. 

The Court: Suppose we adjourn until two. 

1\f r. DaYis: If the Court plea e, there i one thing 

J) !8(' II SS i O Jl. 75 

I would like to risk. :Mr. Stackhouse was subpoenacll 
here by some other counsel in the case and he only 
wants to testify about two or three questions. 

The Court: ,Vhat is going to happen to ns if Wl' 

clou 't get some nourishment P 

(At this point a recess ·was taken until 2 P. 1\L) 

Trinl of the causr resumed, pursuant to aJjonr11-
ment, at 2 o'clock, P. 1. 

rI'hc Court: What is the next claim in order 1 

:i\[r. Drivis: l\fy client, if the Court please, seems 
to l,e the next in order of priority, but he must have 
hr en storml)Onnd, and if the Court ~vill consent --

10 

20 
~\fr. L tzgn.: I may be very brief if counsel for 

the re pective parties ~,,ill stipl~late. I represent tl1<' 
Emergency Elevator Company and have no claim 
on the fund in. ofar as any work done on the 11uild-
ing itself is concerned. l\fr·. Tyler, representing- C. B. 
Coles & Compan)r issued a writ of attachment upon 
the fund in the hands of someone alleging it to lw-
long to Cooperson & Brothers, who were the contrac-
~or., I believe, in this case, and naturally I couldn't 
1 sue another attachment so I made application for 30 
leavo to enter as an applying creditor again t the 
fund . I d.oubt very much whether there will he any-
thing left for me w·hen the time comes to divide, b~1t 
in ca e there is anything left that would be my pur-
po e, of offering proof. 

'rho Court: vVhat was this attachment1 
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1Ir. Letzgus: l\1r. 'l1yler issued the original at-
tachment. 

The Court: \Vlrnt became of that, :Mr. Tyler? 

Ir. Tyler: That was an attachment suit, -I think, 

in the Circuit Court for the full amount of our rla im 
and then was abandoned, apparently left in status 

10 quo, when the bankruptcy proceeding intorvened. 

The Court: It was an attachment against what Y 

~fr. Tyler: That attached the funds in question. 

'.l.1he Court: In the hands of the owner~ 

Ir. Tyler: In the lrnnclR of the owner. It might 
l)e adYiRaLlc to put tlrnt file in eYidence. That would 

20 show who th claimantR are, the amount, and also 
:.Mr. Letzgu, ' claim. 

1Ir. DaYis: That is the same claim that has lwen 
assigned, isn't it f 

1[r. Tyler: There is no proof of the assign-
ment, Ir. DaYi,. If that a, signment question is 
going to bob up 1 would ·want strict proof of the as-
signment so we could meet it and preserve our 

30 rights. 

The Court : I gues it would just simply be a 
matter of to whom it should he paid. I am a little 
bothered ahout the attachment, tI1ou0 ·h. 

l\1r. Tyler: I wasn't brin°·ing up the question. T 
1 hink there i a question of whether the attachment 

Dis cussion, 77 

doesn't take its proper place with the stop-notices, 
but it is immaterial so far as our particular claim 
itself is concerned . It is probable an attachment does 
take its proper place with the stop-notices. That I 
don't undertake to argue, but I think it would be ad-
vi able to put the file in evidence . 

The Court : Can't that be done by stipulation "! 

~Ir. Tyler: Yes, or I can have the clerk bring it up I 0 
here ~nul sho·w what the claims are and what Uic ap-
plying creditors arc. I ·will do ~hat, I will have the 
files ln·ought up. 

:Mr. Salter : I have a copy of the attachment, the 
amounts and the date the rules were entered, if that 

' would he of any u c. 

The Court: If it can be stipul~tcd it will save 
tjme, otherwise -- 20 

~Ir. Tyler: Did you make this record? 

~Ir. Salter: Yes. 

~Ir. Tyler: 'rake the stand. 

30 
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TnoMAS SALTER, EsQ., sworn. 

The Court: Does anyone object to this method of 
proof in lieu of the files "? 

By :lYir. Tyler: 

Q. You are an attorney-at-law of the State of New 
10 Jersey "? 

A. Yes, sir. 
Q. You made an examination of the record in tho 

County Clerk's office with respect to the attachment 
suit against Cooperson & Brothers "? 

A. I did. 
Q. State what occurred-are these records you 

have in your hand a correct and accurate copy of the 
proceedings "? 

A. They are a copy I made a few days ago and to 
20 tho best of my kiiowktlge ancl belief they are correct. 

The Court : You saicl Cooperson & Brothers. 

Q. Potts Brothers & Cooperson, I meant. ,Vill you 
read from the paper you have in your hand, the rec-
ord as it shows in the clerk-;-s office with reference to 
this proceeding 1 

A. :lYiarch 19, 1924, affidavit filed; sum sworn to 
$5,016.25. 

30 Q. Is that the plaintiff's? 
A. Plaintiff's affidavit. 

The Court: That is the attachment of C. B. Uoles 1 

The Witness: Yes. March 19, 1924, same date, 
that is the date the writ was issued, returnable on 
April 8, 1924, the amount of the writ was $10,000. 
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The writ was returned on March 27, 1924. On l\fareh 
28, 1924. 

The Court: Returned when 1 

rrhe Witness: :lYiarch 27th. March 28th 1924 affi-
davit _filed by Emergency Elevator Com~any, 'UH.:., 
applying creditor, for $1,007. 

rrhe Court: What name 1 

The Witness: Emergency Elevator Company. 

:Mr. Letzgus: They are the people I represent. 

The Court: How much 1 

10 

The Witness: $1,007. March 28 1924 rule admit-
!ing Em_ergency Elevator Compm;y, In~., as apply -
lllf; creditor entered . April 1, 1924, affidavit filed by 
Hitchner & Holmes as applyino· creditor for ZO 
$1028.87. b 

'l1he Court: How much f 

The Witness: $1028.87. April 1, 1924 - .-

rrhe Court: April what? 

The Witness: 1st. 

The Court: The other was the 8th. 

The ":'7itncss: April 1st was the other, too. April 
1st. again r~1le admitting Hitchner & Holmes as ap-
plying creditor entered. April 8 1924 affidavit filecl 
I I · ' ' 1)7 ;0nis A. Leibig as applying creditor for $4,375.99, 

30 
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and April 10, 1924, rule admitting Louis A. Leibig Rs 
applyincr creditor wa · entered. 

Q. That i the record that you examined and it js 
complete up to a fe,w clays ago ,-vhen you made your 
examination '? 

A. Yes. 

:Mr. Got sha]k: If the Court nlca sc, in connection 
with this particular claim th e 2late of the acljndicn-

10 tion of banlfruptcy I can sec is going to l)e Yery im-
portant. As I cxplajned to your IIonor, Urn ref eree 
ha s been ill, or out of town for quit e 8 p eriod of time. 
and he is expected back tomorrm, ·, ancl in ord er to 
get this matter on the record T think scme a1Tan~~·e-
ment ought to be made to file the paper shmYin0,· Ut( 
date of the adjudication. 

The Court: Do e'~n 't an yl~o<1Y know thni . . 

20 :;\Ir. Got halk: ~Iny 16, 19:2!, is U1" (late o-f ilH· nd -

30 

judication. I th cught pel'liaps your IIminr migl11 
want further proof of that 

The Court: No. If it is not in di spute T can accC'y;t 
the stipulation. 

1\Ir. Davi s : Th ere is no di spute a Lout that 

The Court : ,Yhen wa , it ! 

lllr. Got balk: :May lG, 1~)24, wa::, th e a<ljndiea -
tion in bankruptcy. 

rrlw ouri : All right. 

l\Ir. Tyler: I will offer 111 evidence the ong111a;_ 
filr 8 to snpplemcnt this. 
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!,fr. Letzgus: If counsel nre satisfied ·with rn., 
1.:1 :it t'm enl. without calling \\'iiness, that ;_1Uachn1c111 
,Y:i s ;f:isnnc1 upon the debts alleged to bo due, in thl 
Pl'i!.!;inal attachment snit, ihat we didn't pc1·f01·m n11: 
" 01·k or furnish nny material on the particnlar bui]('.-
ing in que stion for which the original contract ,nu-
nrnt1c 1 ;ct ween Potts Brothers & Cooperson and ---

~fr. DaYis: I am satisfied . 

.:ifr. Lcizgus: That would be my proof. 

Th e Court: ,Vhat was the name of your clajm "! 

llf r. L tzgus: Emergency EleYator Company. 

'l1hc Court: That vYasn 'i. for work in connectio11 
wit h ihfr building at alU 

1 ( I 

"\Ii. T.(•fzgu.: Ro, th e materials fun1it~hed on ,111- 20 
:,tJi,, r j o l l 111y clients had with the cont raci-or . · in 1 l! i 
pnr ; i1•nlnr case. I am prepared to prov e' the ,1 mo11111 
of our bill from the president of i.he compau:- i 
$1007. 

rr110 Court: Any question about the proof on 
thaU 

Ir. Woodruff: o que i.ion. 

1\Ir. Davis: "\Ve are willing to accept that. 

fr. Letzgus: It is admitted that is the amount 
of our claim. 
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Lou LErnrG, swor11. 

'1.1lie Court: vVhat claim is this 1 

l\Ir. Davis: Lou A. Leibig. 

':l1he Court: He is one of tho applying contrne -
tors. 

1\fr. Davis: Yes. I-Ie is also a stop-notice credi-
tor. 

By Mr. Davis: 

Q. Mr. Lei big, you performed s·ome work for thiR 
Pinsky job, did you not "? 

A. Yes. 
Q. I show you a stop-notice addressed to I{. Pin-

20 sky & Son Compm1y and ask if that is a stop-notice 
which you instructed me to prepare 0? 

A. It is. 

:Nir. Davis: I wish to offer that 111 evidence, if 
the Court please. 

The Court: What was his workf 

Tuir. Davis: Plastering. 

-~() The Court: Let the stop-notice be filed. What is 
the date of the service f 

The Witness: Niarch 25, 19·24. 

Q. 1'Ir. Leibig, you had a written contract for the 
work you did, didn't you "( 
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A. Part of it. 
(J. You took an assignment of another contract! 
A. Yes, an assignment of another contract. 
Q. "\Vitness is shown a uniform sub-contract Uc-

tween Hampshire & Fleming and Potts Brothers & 
Cooperson for the plastering of this building in ac-
cordance with the plans and specifications and is 
asked if this is the contract which was assigned to 
you? 

A. Itis. 10 
Q. Witness is shown what purports to be an as-

sig11ment of an agreement between Potts Brothers 
& Cooperson and Hampshire & Fleming, and the 
per son named in the assignment is Louis A. Leibig, 
a11d is asked if that is tho agreement in the form of 
;m assig11ment whereby this previous agreement he-
t ween Potts Brothers & Cooperson and Hampshir<~ 
S: Pl0ming was assigned to you~ 

A. It is. 

tr r. Davis: I ask to offer these in evidence. 

The Uourt: Yes, let them bo marked. 

(Said papers marked Ll, 2, 3.) 

Q. You performed the work under this contract, 
Mr. Leibig1 

A. I did. 

20 

Q. How much is due to you on this contract 1 ~() 
A. Two thousand and some hundred dollars, 

$2'00. 
Q. You will have to be explicit. Now, first, let mo 

ask you this. I will withdraw that question. I,lr. 
Peterson who testified here this morning, that claim 
to which he testified is also included in the balance 
which would be due to you, is that correct f 

• 
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A. Ab olutely. 
Q. The same with the Pearce Fireproof Company? 
A. Ye. 
Q. Tho e two claim total --
A. $193.32 and $102.06. 
Q. ,Vhat i the total f 
A. $295.38. 
Q. That is to l)o deducted from the figure whi<'h 

you will now give to us, i that correct? 
A. Yes. 
Q. What i the total? 
A. Deducting tho 'e two acceptances I have i11 my 

pocket will be $227 .41 le $295.38. 

The Court: See what the total amount is that is 
due to you at this time. 

1Ir. DaYis: Ile is ·ubiraciing ii now, if the ouri 
please. 

Tho Court: IIow much i · ihe total amouni due? 

~Ir. Davis: Leibig can 'i subtract ii correctly, I 
am doing it for him. $1982.73. 

The ourt : Ilow much, $19 2.73? 

~Ir. Davi 
$19 2.73. 

rrlrni i · the amount due ai this time , 

Q. Do you know of your own knewledgo whether 
this ·top-noiic , Exhibit Ll, wa erved upon Pott 
Brothers & Cooper on t You <lidn 't serve ii, <li<l 
youf 

. No, I didn't erve it, 

• 

Lou. Leibi,<1-C ross 

Cross-examination . 

By }.Ir. ,Voodruff: 

85 

Q. How much of that hill is for work unclrr tl1e 
contract and how much is for extras l 

A. There is an extra here of $707.40, one for 
$1150, $305, $125, $476, $22.60, $7.70 for discount 011 

trade acceptance, $7.70 again, ancl $2.82· on discount 
on trade acceptance. 

Q. They· are all extra? 
A. Yes. 

The Court: Anything left tlrni isn 'i extra? J t 
s0cms to mo ilrnt runs up io pretty nearly the whole 
ihing. 

By 1'.Ir. DaYi , 

Q. The contract price was $8500? 
A. The extra amount to ~2704.02, is that right! 
Q. Yon have one item of $1150 ancl ihre $700 

ones. 
A. No, ~7. 70 for trade acceptances, $7.70 aga111, 

and $2.82 for trade acceptances. 
Q. See if I haYe it ri 0 ·ht. 
A. $707.40, $1150, $305, $125, .'476, $22.60. 
Q. 1Ir. Leihig, you were simpl~T paid RO much 

from time to time on account of what you did, not 
only unclrr the contract but the extras? 

A. Ye. 
Q. I a ume you can't tell how much of thi, un-

paid balance repre nts the part o,,·ing for extra 
and the contract! 

A. No, eYerything was worked on the 0-20 hasi:, 
nntl the 80 per cent. would amount to , 227 .41-tliat 
would be the 20 per cent., rather, clue on the whole 

10 

2() 

30 
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t ntal bill. I roceiYed a trade acceptance and througl1 
·ome mistake-I ha-vo the trade acceptanc~ in my 

µocket-1mt "'e dicln 't got it in the stop-notice and 
Mr. DaYi adviHocl me I ·would have to take it out. I 
have the stop-notice hero in my pocket, 80 that would 
1nako the $1000 nrnl some still clue on the 20 per cent. 
basis. 

Q. I und rstancl you can't say what portion is for 
extras? 

A. No. 
Q. And these extras wore ordered by who? 
A. 1Ir. Cooper on, and tho $1150 extra was hy 

1\[r. Pinsky himself. 
Q. "'\Vho ordered you to do that? 
A. l have a faint recollection-I think the $707.40 

i the 1msomont, tho plastering of the ba oment, 524 
yard at $1.35 a yard, I thjnk he authorized 11 r. 
Uooper:on to ha-vo that clone, too. 

Q. Arnl you "' re authorized io do ii all~ 
A. To do it all, ye . , sir. 

I y l\I l'. "\Yoodn1ff: 

Q. Did yon makr an>' c1em::rnc1 on ::\1 r. Pinsk~· l'nr 
th , c item . lie nnthorizecl? 

A. No,Iclic1no1. 
Q. Or 1lw Pin~k.\ · Company? 
A .• To. 

By l\[r. DaYi, : 

Q. Diel yon mnk demand on Pott Broth rs & 
Cooperson for i his amount du 11ef ore you filed the 
stop notice: 

. I did. 
Q. "\Vere rtll the extras authorized by Potts 

Brother ... ooper on: 

Reuben I>:nsii·y-iJ:rccf 87 
.:\. They had tho bill there t111el iheY ~eP111,•, I I,, . . 

I l1i11k it was all right at the time. 
Q. They kne\\' yon were cloi ng it? 
A. Yes. 

REUBEN PINSKY, S"WOl'll. 

By 1Ir. Davis: 

Q. l\Ir. Pin. ky, you a re i he II. Pin ky Sons Corn -
pauy? 

A. Yes, sir. 
Q. Yon are president of tlrnt company, aren't 

you? 
A. I am, yes . 

I 0 

Q. It is yon to whom reference has been made to-
day as l)eing tho Pin ky of thi company for whom 
this work was done by Potts Brothers & Cooper. ·01i ! 21 l 

A. Yes, sir. 
Q. At your new store at Broadway and Spruce 

treets, Camden 1 
A. Yes, sir. 
Q. 1lv a or wa not this stop-notice of Lon . Lci-

l iig ser-ved upon you by me 1 
A. I can't ay. I gave all the top-notices to ~fr. 

Stackhouse and I (licln 't make any pecial memor-
andum of any particular stop-notice. As soon as r 
received them I took them to Mr. Stackhouse. ~ll 

Q. You don't know if it wa erv _,cl on you whe11 . t 61 1 wa .. 
A. o. 

1fr. Davi Are conn el willinO' to accept m:\' 
statement that T erved that on 1Ir. Pinsky the 2fil h 
of March, 1924. 
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J\Ir. Gotshnlk: The 11exi cbim is the C:1nHlL·11 \L1-
tcrinls Comvm1.\·, lnti I mH1erst ~rnt1 they hn \'<..! gi \ ·t•11 

up this case. 

D. TnuKlVIAX STAc1urnusg, sworn. 

By ~Ir. Davi : 

Q. Do yon liave nny mcmornnc1nm in yonr l't't' -

on1~ \Yhich will :-:;how the clntc wh n this stop-11oli<'I' 
of Lon A. Lejbig 's was ervecl upon :Mr. Pinsky1 

The Court : Everyone accepted your statemen t 
that it wa , , ervecl :.March 25, 1924. 

Q. Ir. Stackhon. e, what do you know with re-
spect . to these other . top-notice. in thi , matter with 
re pect to the service upon Pott Brothers & oop-
cr on after th r were delivered to you by 1Ir. Pin-

~O skyf 
A. Each stop-notice as delivered to me by 1Ir. 

Pinsky a copy of it wa made and 
111)011 Pott Brother & Cooperson. 
\\·ere connected with me at that tim 
of' i he e noiice for me. 

:Ur. Davi : That i correct. 

a copy served 
I b lieve you 

and erved all 

T. Alillctt Ii and-Direct 

T. 1hLLE'l'T ILL· ll, swor n. 

By }.Jr. Salter: 

The Court: ,Vhat claim is this J 

11r. Salter: The clnim of IIitchner & IIolmcs ( •o. 

Q 1 Of. I() . 1Ir. IIanc1, you are now an attorney-at- nw 
the State of ew Jersey? 

A. Yes. 
Q. And on the 24ih day of April, 1924, you were 

employed by who 1 
A. Bleakly, Stockwell & Burling, Camden. 
Q. In what capacity1 
A. Law clerk. 
Q. I show yon a top-notice dated April 24, 1934, 

addressed to Harry Pinsky & on ompany, Inc., 
20 and signed Hitchner & Holmes, by ,Villiam S. 

IIolmes, and ask you if you ever saw that duplicate 
original or an ori 0·inal copy? 

A. Yes. 
Q. On what occa ion was that1 
A. On the occn ion of the date of the notice when 

I ervec1 it on II. Pin ky & Son, Inc. 
Q. I sho,'{ yon an affidavit taken the 25th day of 

pril, 1924, befor 1I. trang, a notnry public of 
w Jersey, i 0 ·n cl, T. :Millett !-:[and, and a k if that 

1 your sig11ature 1 30 
Yes. 

Q. Did you erv thi notice on IIarry Pinsky & 
ompany~ 
e , ir. 

·Q. "\ hen1 
A. April 24, 192•4. 
Q. Ou whom clid you erve it¥ 
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A. On 1Ir. Pinsky. I don't know whether hh; 
11amc was Harry Pinsky or not. I was there arnl 
asked for Ir. Pinsky· and was shown to his office 
ancl asked him if he was 1Ir. Pinsky and he said yes. 

The Court : What i the amount! 

1fr. Salter: $866.77, but I don't l)elieve that c11-
tire claim i. owing at this time. 

Q. Ir. I-Iancl, do yon sec the gentleman in this 
COlutroom yon served this notice upon~ Is this the 
gentleman sitting here 1 

A. I think o, but I can't say nre. 
Q. At any rate, yon served the notice on the store1 
A. Yes. 

The Court: I-Iacln 't yon beiter • how ·what is due 
on it. 

1[r. Salter: I am going to call 1fr. Ilolmes for 
that. 

ross-examina tion. 

By :Mr. ,Voodrnff: 

Q. Do yon know an) ' thing about the account it-
self? 

30 A. To, I do not, 1\Ir. "\Voodrnff. 

By lllr. alter: 

Q. 1\Ir. Hand, did yon cause I-Iitchner & Holmes 
to be made an applyin°· creditor in a certain attach-
m nt nit betw en . B. ole and Pott Brothers 
& ooper on. 

W illia1n S. Holm es- Direct { 1 

A. I have a vague recollection of it, but I can ·1 

~wear to it. 

,YrLLTAM S. HoLMEs, sworn. 

By Ir. Salter: 

Q. 11r. Holmes, you are a member of the firm of I 0 
Hitchner & Holmes, Camden? 

A. Ye , sir, I am. 
Q. Did yon have a contract with Potts Brothers 

& Cooperson to furnish labor and material on their 
hnilcling at Broadway & Spruce Streets? 

. Yes, sir. 
Q. What is the basis of that contract? 
A. :Mostly labor, some material. 
Q. Did you ever o·ive them an estimate in connec-

tion with any material or work yon were to do ZO 
there? 

\. Yes, sir . 
Q. vV11en was that e timate given; have you a 

copy of it? 
A. Yes. Th date of it is February lGth and July 

5, 1923. 
Q. The letter of February 16th from you to Potts 

Brothers &, Cooper on, turn to that lett r in your 
file. 

A. I have it. 
Q. In that letter you 0·ive Potts Brothers & oo-

per, on an e timate for the purpo e of layin°· meta.I 
flooring, and o on, in their building at Broadway 
& pruce, $1650? 

. Yes, ir. 
Q. Did you enter into another contract with them 

. Ye , on July 5th, the same year. 

30 
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Q. What \Ya the basis of that contract 1 
A. For work on their bulk window. 
Q. What was the amount1 
A. $260. 
Q. vVas there any commission paid to Potts Bro-

thers & Cooperson in connection with that1 
A. An allowance of $24.00. 
Q. Did you furnish any ma to rials 1 

IO A. Furni hed a few nails; we were to furnish the 
labor only. 

Q. How much nails 1 
A. Three kegs of nails and five rolls of pa per. 
Q. I-low much were the nails? 
A. 'Ihree kegs at $6.00 a keg, $18,00; five rolls of 

paper at .$80, $4.00; and item of eight hours time 
authorized by :.Mr. Cooperson, $1.12 112, $9.00. 

Q. What wa the total amount of your claim 
against Potts Brothers & Cooper on at that timeo/ 

ZO A. $1941. 
Q. Hav you your ledger heet there? 
A. I have. 
Q. Can you tell from your led 0 ·er sheet how mucm 

Potts Brother & Cooperson paid you on account of 
ibis work, that i , the Pinsky job f 

A. o, not exactly. 
Q. You had a 0 ·eneral ledger credit and credit 

one payment on one account? 
A. Yes. 
Q. Where is your bookkeeper? 
A. She i not with us now. She has been visit-

ing. 
Q. In other word , you don't know where she 

is now? 
o. I tried to get in touch with her. 

Q. Under the term of thi contract how much 
wa to be retained from you on the contract before 
final paym nt wa made to you t 
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A. Twenty per cent. 
Q. Is that the same amount that was to be re-

tained by Pin ky from Potts Brothers & Cooperson 1 
A. Supposed to be the same. 
Q. Has that twenty per cent. ever been paid to 

you f 
A. o. 
Q. ,Vhat is the amount of that? 
A. $383.40. 
Q. That twenty per cent. to be paid to you upon Ill 

the acceptance of the work is in the amount of 
$383.40? 

A. R.ighi. 
Q. You can testify for a certainty that that 

amount is due to you at this time "? 
.... \.. Yes, ·ir. 

C . t' ros, ·-exam1na 1011. 

By llir. vV oodruff: 

Q. llir. Holme ·, you filed a claim in bankruptcy, 
didn't you '? 

A. Yes, sir. 
Q. You filed tlia t claim as a claim on trade ac • 

ccptance , two i.rade acceptances, didn't you? 
A. I think there was. 
Q. This is your i 0 ·na hue to thi original cla:i'.m. 
A. Yes. 
Q. And it i made on trade acceptances 1 
A. Yes. 
Q. And attached i a copy of the two trade accept-

ance totalin°· your claim? 
A. Yes. ':I.1he trade acceptances were given back 

unpaid, 

20 

30 
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~Ir. Salter: If there is any dispute of this work 
actually being done I will save a little time by --

nir. Tylor: You asked in some detail about the 
character of this work and your stop-notice is nlcd 
for materials furni ·hed. You are not making any 
claim for preference on account of labor, are you T 

l\Ir. Salter: I understand that labor was not done 
i O personally by iir. Holmes. 

.!() 

1Ir. Tyler: Your stop-notice calls for $866.87 for 
materials furni hod and show nothing about labor. 

:\Ir. Salter: "\Ve can't prove any specific labor 
it.cm because the payment on account were not --

iir. Got halk: Your claim is limit c1 to $383.40, 
is that correct "? 

J\fr. alter: Yo 

}iL1x "\ . oorER ox, sworn . 

Br 1Ir. alter: 

Q. l\Ir. ooper on, you arc the ooper on of 
,() Pot ts Brother and ooperson 

A. Ye , sir. 
Q. vYa , the 20 per c nt. retention ever paid by 

you .to :iir. Holme a far a you know 
\... :x o, ·ir. 

Ma,x W. Cooperson-Cross 

Cross-examination. 

By iir. "\Voodruff: 

95 

Q. ~Ir. Cooperson, was the 20 per cont. under tho 
contrac t with Pinsky paid to you 1 

A. ot yet. 
Q. The contract called for them holding up al-

ways 20 per cent. on you? 
A. Yes, sir. l () 
Q. On September 19, 1923, ,vhen the assignment 

was made to tho Parkside Trust Company how much 
wa till due you urn1cr that 20 per cent. clause, or 
other wi e, from the Pinsky Company '? 

}fr. Tyler: H ha been adjudicated by a suit be-
tween the parties; the matter was adjudicated by 
juc1°·ment. If the Court please, the a · io·nment 
which 1Ir. ,Voodruff refers to is an assignment out 
of the nnal payment; it particularly ays so in o 20 
many word, •, an a, ignmcnt from the final payment 
I object to it on the further ground it i absolutely 
immaterial. 

The Court: I don't under ·tand . What is the as -
ignment f 

~Ir. ,Voo lruff: I had thou 0 ·ht to ave time by 
a kin°· ~Ir. Cooper on the quc tion now rather than 
in the proof of our claim . Our claim i ba ed upon 30 
a written a i 0 ·nment which wa made by 11r. oo-
per on of money · then due or to 0 Tow due, as I con-
't rue the contract, and which ,va accepted by the 
Pin ky ompany to the extent of $10,000, to be paid, 
however, in accordance with the contract after the 
job wa fini h d, 60 days after the job was fini hed. 
That a ignment i ahead in point of time of all of 



96 111ax W. Cooperson-Cross 

the stop-notices and at the time that assignment 
was made-the point of my question was, how much 
was due from the Pinsky Company to the Cooper-
son Brothers, who were making this assignment, as 
of that time. 

The Court: I thought the present act gave stop-
notices preference to assignments? 

10 :Mr. Tyler: That is true. 

The Court: It used to be otherwise, but isn't so 
now. 

:Mr. Woodruff: I think if money is due and is ad-
mitted to be due you can assign that due money. 
'rha t is my construction . 

The Court: l\Ioney duo from the owner to the con-
20 tractor and the contractor assigns it? 

30 

l\Ir . Woodruff: Yes, and the owner accepts. 

The Court: I thought that ·was all changed. (Af-
ter argument.) M.ake your record on it and you 
will get the benefit of it, whatever it may be. 

Q. l\Iy question was on the 19th day of Septem-
ber, 1923, how much was due 0? 

l\.Ir. Salter: Do I understand vou are cross-exam-
ining l\Ir. Cooperson as to my ~matters or are you 
taking him as your own witness? 

l\Ir. vVoodruff : 1y witness. 

Q. How much was due Potts Brothers & Cooper-
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:so11 from I-Iarry Pinsky & Son Company on tlrn t 
date 7 

A. I don't know the exact amount but it was over 
*10,000 due at that time. 

'rhe Court : At the time the assignment vi1a8 
made? 

rrhe Witness : Yes. 

The Court: This was an assignment to whom? 

:\Ir. Woodruff: The Parkside Trust Company of 
Camden. 

'rho Court: That you haven't proved yet. 

-~r r. vVoodruff: No. It was different from the 
lion claims and I let them go through with the lien 
e1nims. 

By JVIr. Tyler: 

(r l\fr. Cooperson, do you mean that amount was 
due from the final payment on the contract of 20 
1>or cont. that was retained 0? 

A. As long as the work was getting along with 
the 20 per cent. retained . 

Q. This money you speak of was due fro111 the 
twenty per cent . fund . 

A Y . )ll . es, sir. 
Q. The 20 per cent. fund, the final payment, was 

subsequently adjudicated in the lavv suit that was 
brought against Pinsky, that is true, isn't it 1 

A. There was some sort of settlement made. 
Q. Isn't that true? Don't yorr know the last 20 

per cent. on this contract was the subject of a suit 
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between your company or the receiver of your com 
pany and the owners? 

A. Yes, there was a suit. 
Q. And it i that final payment you refer to! 
A. Yes, sir. 
Q. And you knew the owners disputed the amount 

that was due, Pinsky & Son disputed that 1 
A. Yes, sir. 
Q. They dicln Ji admit anything w.as due 1 

l O A. They admitted there was omething due but 
ilicy had some claim . 

Q. They compromi eel it eventually f 
A. Ye , ·ir. 
Q. In the suit that was brought the owners didn't 

admit there was anything clue your company; didn't 
they deny they owed you anythin°· and didn't they 
put in a counter-claim 1 

A. Ye ·, they put in a counter-claim. 
Q. \nd claimed your company was indebted to 

20 them in stead of them to you 7 
A. ot to that much money. 
Q. But to 'Orne extent 0? 
A. They hacl some claim against us. 

By l\Ir. ,v ooclruff : 

Q. After that a ' ·ignment, ~Ir. ooperson, to the 
Park icle Tru i ompany, did you go on and do 
bu in in completin°· the building~ 

.;() A. Ye , ir. 
Q. Did you get other money from Ir. Pinsky 1 

. Ye , ir. 
Q. You went on for how lon° · after September 19, 

1923? 
A. I can't 'ay ju t exactly how long but I believe 

for two or three months, po sibly. 
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Q. "\V or kin°· all the time 1 
A. Doing actual work, finishing up. 
Q. And got paid different amounts during that 

time? 
A. Yes, sir. . 
Q. l\Ir. Tyler has asked you about the ~1nsky 

Company disputing your claim at the conclusion of 
the work, when thi matter was in dispute in court. 
At the time the assignment was made, 11r. Reuben 
Pinskv who io·ned that agreement, and who was 10 
pn, sid;nt of th; company, at that time what did he 
Ray about whether or not more than $10,000 was 
du e ~ 

A. lle didn't say anything about it, he simply 
agreed to sign tho assignment because there was 
m·pr $10,000 du there at that time. 

By the Court: 

Q. That was the 20 per rent. amount that liacl 20 
lit'<'n held back? 

A. The 20 p r cent, and a · the work went along. 
Q. 1\ t the time the assignment was In:ade wa~ the 

$ t0,000 which you refer to a , due comprised entirely 
of the 20 per cent. holdback ,? You know what I 
mean by a holdback; 

A. Yes. 
Q. 1~~ach time a pavment would be made to you 20 

per cent. would be held back 7 
A. Yes, ir. 
Q. ntil the final completion of the contract? 
...\. Ye , sir. 
Q. r:fhe a io·nment wa made to thq Park ide 

rern ·t Company, wasn't it 
A. Tes. 
Q. A much as $10,000 was due on the e 20 per 

c 'UL holdbacks? 

30 
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A. Yes, sir. 
Q. Is that what yon mean, or do you mean it was 

<lne outside of the 20 per cent holdbacks 1 
A. It ,vould include the both of them. The 20 per 

cent. and also the work we done outside of that. It 
·would mean he would owe us 20 per cent. all the 
time. 

Q. Yes. 
A. And then we would go on and do some more 

IO work. 
Q. I want to find out whether the money you refer 

to as due is all the 20 per cent. money or whether it 
was other moneys 1 

A. The 20 per cent. was always included in the 
moneys due us all the time. 

Q. vVas there anything in the assignment except 
the 20 per cent. money 1 

A. All I can say, your Honor, it would include 
the 20 per cent. and whatever other work as we 

2() ,vere going along. 

30 

Th~ Court: I ha:on 't seen the assignment. I sup-
pose 1t was an assignment of so much money. 

l\Ir. vVoodruff: To the extent of $10,000. 

The Court: Due on this contract "l 

l\Ir. Woodruff: Yes. 

By 1Ir. Woodruff: 

. Q. Of the 80 per rent. you would be paid at that 
time had work been done for ,vhich you had been 
paid your 80 per cent 1 

A. Yes. Some extra work ,ve didn't include until 
the settlement of the whole job. 

Ma.x TV. Cooperson-Cross 10 l 

Q. And that was due yon at that time 1 
A. Yes, sir. 
Q. Even though it hadn't been paid 1 
A. Yes. 

By Mr. Davis: 

Q. You weren't to be paid that until final settle-
ment, were you t 

A. There was no understanding to that effect 10 
but there wasn't any bill rendered. It was on our 
books and everybody understood it that there was 
to be some adjustment made. 

Q. They were to be made at the time of final set-
tlement? 

A. No, we could have made them at any time. 
Q. That was your intention, wasn't it? 
A. No, we simply didn't do it, that is all, but tho 

amount of money was there and we had the orders 
to go ahead and do it. 20 

Q. Simply let the extras ride until you got 
through? 

A. Yes. 
Q. At the time you made this assignment the only 

moneys due you was the 20 per cent. of the work 
which had been done plus whatever extras might 
have been done 1 

A. Yes. 
Q. And you would get the 20 per cent. at the time 

of settlement and you were letting your extras ride 30 
to final settlement 1 

A. Yes, sir . 

Mr. Tyler: Have you got the assignment there 1 

l\Ir. Woodruff: Yes, 
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By Ir. Tyler: 

Q. In the as ignment which I show you it says, 
'' "\VhereaR, Potts Brothers & Cooperson, a corpora -
1 ion, as contractor mid builder has be n constructing 
a building at Broadway and Spruce Streets, Cam 
den, ew ,J erRey, for IIarry Pinsky & Son Company, 
n corporation and under the terms of the contract 
therefore dated ,July 2~)th, 1922, there will be due 

1 
() Pot ts Brothers & rooperson, Incorporated, sixty 

days after the completion of sai<l building, a sum 
rxcc cling aid snm of Ten Thon sand Dollars.'' 
\Vhat fund was it ~'on were to get 60 days after the 
compl tion of the building; was there anv other fnrnl 
hut the 20 per cent? · 

A. Y cs, ,•ir, extras. 
Q. The 20 per cent. and extras? 
A. Ye., sir . 

20 Q. According to the terms of the contract i, n 't it 
true the fund dnr 60 dnys after the completion of 
the hnilc1ing wil. th 20 per cent fund, the final pny 
m0nt? 

30 

\. And the exiras. 

By [r. Davis: 

Q. All due 60 days after settlement? 
r:rhe extras werrn 't dne GO daY, · after '" . ' ha,, put them in any time. 

con]d 

Bv ri[r . Tyler: . . 
Q. o when - yon signed this contract and ref erred 

to the fund GO dav, after ettlement vou had in mind 
thr 20 per c 111. fund, i n 't that tru~ f 

A. Twenty per cent. fnncl and extra , everything 

108 

olse that was due us. vVe seldom cleaned up a ~ob 
with 20 per cent. 

Q. You said 60 days after completion of the build-
ing a sum in excess of $10,000 would be due; is tlrn t 
the fund yon had in mind when yon made this as-
signment l 

A. o, we meant all the money due us when we 
made this assignment, the 20 per cent. and the ex-
tras. We very seldom had a job that left only 20 per 
cent . 10 

Q. Under your contract what fund was to be paid 
60 da rs after completion? 

A . All the funds that were due us. 
Q. Was there any particular fund referred to in 

the contract, do you know? 1\Iaybe I nad better 
0 ·et your contract for you. ow, in the contract it 
says, "Estimates of the work completed, sha ll be 
furnished to the Architect by the Contractors on 
the first day of each succeeding month and when 
approved by him 80% of such estimates shall be 2() 
paid by the Owner on or before the tenth day of the 
same month, the remaining 20o/'o of such estimates 
shall be paid at the time of final payment." "The 
final payment shall be made within sixty days after 
the completion of the work.'' Having read that can 
you say whether or not the 60 day payment was not 
the final 20 per cent. payment1 

A. o, ir, we would never figur out a job that 
clo e. 

Q. Let me call your attention a 0 ·ain. It says, ~O 
'' Twenty per cent. of such estimate , hall be paid 
at the time of final payment." Is that clear, the final 
payment i 20 per cent? 

A. o, sir, the final payment is 20 per cent. but 
that do n 't include everything. 

Q. I a ked you if it i n 't true the final payment 
was the 20 per cent payment? 
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A. o, sir. 
Q. So that con1rnct clocsn 't mcnn what it says t 
.. A. V cnT fe,,, of them lea \Tes 20 per cent., they all 

leavp more. 
Q. Ii says the remaining 20% of such estimates 

Hhnll be paid at the t imc of final payment. 
A. That is put on ihere to protect the owner, but 

we ne,Ter luffc 20 per cent. left over, we always have 
more. 

IO Q. That i. what your contract says, and it also 
say the final payment hall be made GO <lays after 
eornpletion of the hni kling, i n 't that true J 

A. Yes, sir . 

By 1Ir. "\Voodrnff: 

Q. At the time ibis as ig-nmcnt w~t.· made the final 
~O per cent. was due you? 

A. To, ii ,Ya n't due u . 
~O Q. "\Vhai was the work yon were still doing there, 

eontrad work or xtra work~ 
A. It was contract and extra work. 
Q. Both f 
A. Yes. 
Q. That . till continued for two month then 1 
A. Yes, sir. 
Q. Yon ha, Tc . aid more than , '10,000 wa due; 

ean yon tell us how much ,Ya, due more than the 
$10,000 at that time? 

~U A. 'Ihat would be very hard for me to answer. 
Q. Yon don't remember? 
A. I don't r member, no. 

Bv ;\Ir. alter: 

Q. l f yon had $10,000 coming to ~Ton from Pinsky, 
more than , ·10,000, why did you go to the Parkside 
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'L1nrnt 0ompany mid ask them to di count a note 
for $10,000? 

A. Why did we go to the Parkside Trust Com-
pany ! 

Q. vVhy did you borrow the money if you had all 
this money coming from Pinsky at this time1 

A. "\Ve couldn't get it from Pinsky. 
Q. "\Vhy couldn't yon get it from Pinsky, it was 

clue under the term of the contract, more than 
$10,000, why wouldn't Pinsky pay it to you? 10 

A. I don't know that. 

The Court: "\Vasn 't it because under the contract 
it didn't become payable until 60 days after the 
building was completed, wa, n 't that the reason 1 

The Witness: Part of that money, yes, sir . 

The Court: "\Vhat part? 

The "\Vitness: The 20 per cent. part. 

Q. Then it wasn 't due from Pinsky then as yon 
sai d it was, ii wa. 11 't due until 60 days after the 
final completion of the building? Ai that time that 
money wa n 't due from Pin kv to vou 1 . . . 

A. That final 20 per cent. payment, a I under-
stand it, comes clue every month, become due every 
month. 

The Court: Bui not payable until the end of the 
GO days 1 

The "\Vitne : That is the nd of the whole job, 
but 20 per cent. i · always due and becomes due the 
fir t of each month. 

20 

30 
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By 1Ir. Davis: 

Q. But it i not payable1 
A. o, we deduct that when we file our bill, and 

the next month we add it on a 0 ·ain, and the twenty 
per c nt i taken off, but that i always due as the 
job 0 ·oes along. 

Q. How much ,va due to you from Pinsky at the 
time of thi a signment 

l I l A. Over $10,000. 
Q. II ow much over 1 
A. I can't 0 1.ve the exact amount. 
Q. nearly as you can state. 
A. I wouldn't want to make a statement, I don't 

know the fi0 ·ures. 
Q. ,v as it $15,000 
A. If I ha l my books here I could tell. 
Q. You c1oi1 't know whether it was con iderablc or 

slightly in x e s 
20 A. I know there wa enough to make Pinsky sat-

i. fi c1 to •io·n that as i 0 ·nment. 
Q. You can't a ist us at all in giving us an esti-

mate of how much wa due~ 
o. 

Q. Wa it le than $15,0001 
. I can't say . 

Q. "\,\ a it more than '15,000. 
. I won't an wer; I don't kno-w the xact figures. 

Q. IIow much of the money you say was due at 
30 that time wa due from ihe 20 per cent. holdback1 

:May I have that que tion ¥ 
Q. on ay more than '10,000 wa due. 

Y , ir. 
Q. t that time how much of that um was repre-

~011 t d by th 20 per cent. holdback ; 
A. That would be hard for m to figure out. 

Max W. Cooperson--Cross 1G7 
Q. Can't you gi ·ve us an idea ~ Practically all of 

it , isn't that true, was represented by the 20 per 
cent. holdback; 

A. The 20 per cent. would include everything, 
and the extra work besides. 

Q. The 20 per cent. would include the extras, 
would it f 

A. The 20 per cent. holdback would include extra 
work at ihe windup. 

Q. '\Vhat you did do, a a matt r of fact, you in- I 0 
clnclecl that in your 20 per cent., didn't you 1 

A. o, our hills would be rendered monthlv. At 
the first of every month we tack on that 2 pc~· cent-. 
and deduct it the f ollowino· month again. 

Q. The bill you would send would include not only 
yonr contract work hut the extra , wouldn't in Yon 
·wonltl encl a bill for everything you did~ 

A. Outside of the approved extra bills. 
Q. You would include those in your bill, wouldn't ZO 

you. 
A. o, that wa dtlcd up later, ao-reed upon 

later. 
Q. 1 [ow did yon do it, did you end one bill for 

your contract work and eparate bills for your extra 
work? 

. The architect never approved any of the extra 
bill s yet and w ouldn 't send th m out, but he kn w 
approximat ly what th y would run. ome money, 
I beli ve wa paid on th extra work, I don't know. 

Q. You didn't end a bill for the extra work t 30 
A. I did on the final completion of the whole job. 
Q. t the completion of the whole work J 

Y. 
Q. nd your extra were paid then 1 
A. othin°· v a paid. 
Q. It wa paid hy the payment of the $7500., 

wa n't it? 
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By fr. Tyler: 

Q. I show yon a statement of payments made U? 
Pin ky & Sons to Pott, Brothers & Cooperson and 
ask you ,,·lrnther or not you recognize that as a state-
ment of payment mad r 

A. It looks something like that. 
lO Q. Thi list of payments call for October 5th, 

ca ·h $2500. Did you get that? 
A. That would he hard for me to answer now. 
Q. N o,·ember 2nd, ca h $1,000-thi 1 1923-

$1,000, did yon get that? 
A. I could check it up better if I had the ledger 

here; I can't wear to exact amount . 
Q . .January 19, 1924, ca h $1,000, do you remem-

ber thai 

20 A. If that is a copy of th ledger it mu t be cor-
rect. 

Q. 1Iarcf1 29, 1924-, $350.00, making a total ca h 
payment from October 5th to larch 29th inclu ivo 
of $--1-30., that i correct, a far a , you know, i n 't 
iL 

A. s far a I know. 
Q. Al o the l(rey r account $2,35 .8 , do you re-

member what that l(r y r account wa . 
. That wa a char 0 ·e to ho char 0 ·ed a 0 ·ain t Lon 

~ll Leibi ·. 
· Q. Who paid that, you or Pin ky ; 

A. I believe Pin ky paid it. 
Q. Thi· larch 29th, $ 50.00, did Pin ky pay that 

to you f 
. If I had the led 0 ·er her I could ch ck it up 

b tter and t 11 you exactly " hat it i 
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By Ir. Salter: 
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Q. \\ as it your under tanding that this money 
that was retained by Pinsky wa due to you even 
though it wa retained and held by him? 

A. "\,Vas what? 
Q. In other words, even though under the terms 

of the contract that 20 per cent. was retained wa it 
your understanding 1hat money ,vas yours except ii 
was imply held by him, in other words, it was duo I J 
and payable? 

~lr. Gotshalk: If the Court please, the contract 
Hpeak for it elf. 

The ouri: It i,· all ri 0 ·ht to a ·k him that. 

~rhe Witne s: That wa due to u . 

By ~Ir. Rose: ~~() 

Q. "\Yhon wa , the job completed, on what date: 
A. It is hard for me to an wer. 
(J. ,va it completed on January 14, 1924 '? 
.. \. I can't answer that. 
Q. "\Vhat i · your be t recollection J? 

A. I think we wer0 st.ill there after that. 
Q. You were there after January 14, 19241 
A. I beli ,·e we were . 
Q. till at work '. 30 
A. I believe we were. 

By nlr. Davi : 

Q. 1Ir. Leibig t tified he did work on this store . 
A. I dicln 't examine the bill. 
Q. ou h anl him te tif r how much wa due him t 
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A. Yes. 
Q. He wa working upon that store l 
\.. Yes, he ·was working upon the store hut l 

coulcln 't testify as to 1.hc amount. 

By nir. alter: 

Q. And you knew ~Ir. :Holmes was working thcr<' T 
A. Yes, sir. 

J. HAnTLEY BowEN, sworn. 

By nir. Woodruff: 

Q. ~Ir. Bow n, on eptemher 19, 1923, were yon 
8ccrctary and tr asurcr of the Park ide Trust om· 
pany? 

'-'lJ A I . wa. 
Q. And did you execute thi a signmcnl? 

. I clid. 

;\Ir. vVooclruff: I offer this. 

( •aid I aper mark cl Exhibit Pl.) 

Q. :Mr. Bo-\\'en, ai. 1.h tim of the execution of that 
eon tract do rou know how much wa due or wh 1.her 

30 an amount in xcc of '10,000 wa due from Pin-
:ky to Pot 1. Broth r & ooper on~ 

~Ir. Davi : If the ourt plea e, I object. 

Tho Court: It may be mat rial. 

J. Hartley Bowen-Direct J 11 

1Ir. Tyler: I object on the ground that it would 
be hearsay. 

The Court: Ile ·will have to tate tho extent of his 
knowledge . 

_Q. What was said by nfr. Pinsky, president of the 
P1u ky Company, at the time of the execution of 
this a ignment f 

A. Ir. Pinsky stated lo me that there was an l () 
amount in exce s of $10,000 due to Potts Brothers 
& Cooper on at that time and Pott Brothers & 
Cooperson needed s'pmc money for fini hing the 
worl~ and Pin ky aid he didn't have any money 
to give them and if the Park ide would di count a 
note he was perfectly willin°· to di count a note and 
agree to pay the note after the building wa com-
pleted and the mortga 0 ·e placed. 

Q. Did that precede tho actual di counting of the 
note to Pott Brothers & Coopcrson? 2~) 

A. Ye ', 1Ir. Cooper on wanted to borrow omo 
money and we woukln 't lend him any money because 
at that time we thought he had nothing as to se-
curity. 

Q. You didn't put on the note of $10,000 until 
after you had eon lvlr. Pinsky and he made that 
tatement 

A~ And the a. si 0 ·nmeni wa execut d and the 
note wa di counted. 

30 The Court: vVho are the e endorser on the note. 

The Witne : vValter Potts and Iax ooperson; 
they arc the individual member of the firm of Pott 
Brother & Cooperson.. 
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Cross-examination. 

By J\ir . Tyler : 

Q. J\Ir. Bowen, you signed this for the Parkside, · 
as I understand f 
. A. Yes, sir. . 

Q. This agreement referred to $10,000 bec_o~1ng 
due 60 days after the completion of the bn1ld1ng, 

IO you saw that, did you f 
A. J\!Ir. Woodruff drew the agreement, J\Ir. Woocl-

rnff being the solicitor, he drew the assignment, 
rather, and sent it down to us for execution. 

Q. This agreement ,vith your name, J. Tiartley. 
Bowen, was never read by you ? 

A. Did I say it was never read; I read the agree-
ment, sure. 

Q. You did knmv the agreement recited the pay-
nrn;1t of $10,000 60 days after the completion of 

20 the building~ 
A. Yes, sir, that is ·when the money was to be 

paid; J\!Ir. Pinsky agreed to pay ~t. . 
Q. And when the agreement said there will be due 

Potts Brothers & Coopen;on 60 days after the com-
pletion of the building a sum exceeding the sum of 
$10,000 --

J\Ir. Woodruff: If the Court please, J\Ir . Tyler 
reads from the recital and not from the assignment 

30 itself and he is doing that with all the witnesses. 
It re~ites it will be due and fo llowing that assigns 
the account which is due . 

:Mr. Tyler : It is all a matter of argument. 

1Ir. Woodruff: It may be. 
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(~. Strike that out. "Whereas the discount of 
saiJ note was necessary to finish the conclusion of 
said building operation . '' You understood, didn't 
)'Ou, he was borrowing this $10,000 for the purposes 
recited in this agreement 1 

A. If you read the whole thing you will find some-
thing different there. 

Q. "'\¥hat does this mean : '' Whereas the dis-
count of said note was necessary to finance the con-
clusion of said building operation . '' Do you mean l O 
that ,vas financed for the purpose of completing the 
building~ 

1\... I don't know . 
Q. You don't know what it meant 1 
A. No, it was not. 
Q. The agreement doesn't mean what it says : 

""'\".nrnrcas the discount of said note was necessary 
to finance the conclusion of saic1 building operation.'' 
It doesn't mean that~ 

A. Let me read it. 20 
Q. Yes, sir, read that paragraph, that is all I nrn 

asking- about 1 
A. Y cs, I presume so, because the building was 

110t completed at that time . 
Q. And when it said in the preceding paragraph 

that 60 days after tho completion of the builc.1i11g a 
sum of $10,000 would be clue, isn't it true yon 
wcrcn 't relying upon any money then due but the 
$10,000 after the completion of the building l 

A. No, sir, that is true, l\Ir. Pinsky said there was 30 
that much money due at that time . 

Q. You understood this agreement signed by 
Potts Brothers & Goopers0;n, signccl by Pinsky, 
and sio·ned by you, referred to a sum of $10,000 
that '"~uld become due 60 days after the building 
was completed "? 
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A. Yes, sir, but there i a subsequent clause that 
covers the rest of it. 

Q. Point out the subsequent clause which refers 
to any other $10,000 than that ·which would become 
due 60 day after the completion of the building, 
and any clause in conflict that refers to any sums 
with ref crcncc to the completion of the building, 
point out any one f 

Io ~Ir. "\Voodruff: It is merely a matter of construc-

2() 

tion. 

I don't sec the clan e that I thought wa there. 

By Ir. Davis: 

Q. lllr. Bowen, Ow note which was given at the 
time of the e~'ccu1ion of thi a i 0 ·nment ha· been 
taken up, Im n 't it~ 

\.. You mean the note ha · be n paid! 
Q. It ha been taken up and a new not ·ub tituted 

for it! 
. Th note ·was rencwe 1 at the end of three 

month tim . 
Q. I· that the ·am, note or the ·amc partie on 

thi note ·till on the note which ·wa · ·ub ·tituted for 
the ori 0 ·inal note? 

Q. 
. 

Q. 

Ye. 
o· chan°·e of the partie 
0 . 

o additional ccurit ? 
o. 

By ~Ir. v oodruff: 

Q. 'Ihi · i ' th l la ·t note, i n 't it, ~lr. Bowen 1 
A. I ·houkl think it wa ·. 

Q. Check up with your card. 
A. April 14, 1924. 
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.:\Ir. "\Voodruff: I offer that so you will be a l>so-
lntely certain. 

The Court: l[ow much 1 unpaid on the note? 

The "\Vitnes : $10,000. 

':I.111e Court: The whole amount! 

1 he "\Vitnc ·s: Y m:;. 

'l1lw vVitnc 'S: N 0. 

10 

Q. Fp to the time, l\lr. Bowen, you 
l'OllllCdion with th Park i<.lc rrrust 
lHl rt had been paid? 

-eye red your 
ompany 11n 20 

A. o . 

SYLYAX J. FLET 'HEH sworn. 

By ~Ir. '\Voodruff: 

(l '\Vhat i your po ·ition with the Pa1lrnitl' T nrnl 
10 ( \ ,mpany? 

A. s i ·taut c rotary and Treasurer. 
Q. You were there when ~Ir. Bowen \\'a::; there and 

ha Ye 11 'en th 're ever ince 1 
A. Ye , ir. 
Q. Ila · anythino· incc been paid on thi, note. 

ot to my knowledge. 
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Q. The whole amount is still due f 
A. Ye. 
Q. You have the bank records there to show that 1 
A. Ye. 

(No cro · ·-examination.) 

Ir. vVoodruff: ,vith re pect to Coles claim I 
might ay this, I ,' nt a ubpoena for 1\lr. Henrv 

I() 101 .· ·when I found ;\Ir. Cole didn't know about thi~s 
assi 0 ·nment and he left at the noon recess to go to 
:\Ioore to-wn hut we haven't yet been able to serve 
him with a subpoena, but I ,~·ould like to know be-
fore we clo .·e about the as. i 0 ·nment to the credit 
company. Your Honor ·ugg sted it might mean 

omebocly would be suhstitut cl but it eems there 
are other objection ' to be made antl I would like an 
opportunit) ·, ina ·much a· "\Villiam C. Cole was 
produced and ~Ir. vVilliam C. Co'Ie not knowino· 

b 
. b 

20 a out tlu · tran, ·actjon, to produce ~Ir. IIenry Cole . 

The Court : "\\ e will enable you to 0 ·et the fact~ 
if we can't get them today. 

:\fr. Tyler: :\Ir. "\Yilliam C. ole · do sn't know 
nnything about it or ,Ye would be very o·lad to pro-
due the fa ts, but I can 't ee that 1t make m1y 
difference wh th 1· w ue in our 11am or the uHe 
and hcnefit of an a i 0 ·nee. I don't think it makes 

30 any cliff r nc to u , but if there i an a •io·nment it 
would he the original a · i 0 ·nment and it ·would be 
with the \..m rican Credit and Indemnity ompany 
Jf X ew ork anc1 w woul 1 probably have to r·rt 
hold of that in ord r to prov it. I think we mi:.tht 
find out fir t, if " . want to 0 ·o ahead with the ar:·u-
lJlCnt , wh th r it i ' mat rial. I have plenty of au-
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thority that where a lien claim hns accnwd and l>0tH1 

perfected it is absolutely a signab le. 

The Court: o doubt about that, and if you 'UC 
for the benefit of the assignee, your recovery, if yon 
have one, vvill be arcording to whatever interest you 
may have. If it i simpl~ r a guaranty you can sul;ro-
gate to their rights or they· to you. Those matters 
are not matters of ubstance. 

1Ir. Tyler: Even under the as ignment, :Mr. 
"\Yoodruff has thi, copy of it, it tates 7G per cent. is 
for our own use and benefit and 24 per cent. for 
th irs. Even then we would be 3/ 4 holders and the 
other company wonlcl he 24 per cent. holders, nnd 
even under that ,·iew we ''?onl l ue under our nmne. 
I am perfectly willing to let l\Ir. "\Voodruff argue it' 
as though it was an a signm nt and see if it has 
any force. 

'I he Court: \Ve ,vill conclude the ca e except a to 
:Mr. Coles' te timony, and he can come in tomorrow 
'morning and put in the record whate,·er the facts 
are and we will proce d vvith thi ca e ·with that 
matter left open and you can make up vour argu-
m nts in whatever way you choo e. Any objection 
to tbe mit h-Au tcrmuhl claim~ 

Ir. Davi : I don't think that i · a proper claim. 

The onrt : That i ·what I am here for, to hear 
your obj ction . 

l\Ir. Salter: I believe I n °·1 cted io off r the 
Hitchner -Holme top-notice. I want to do that 
now. 

10 

20 
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(Said paper marked Exhibit Hl.) 

'i1 hc Court: Snppo, c comrncl file their brief:-;, 
sci-vc them on one another, and I will get the Yiews 
of all of yon. 

~r r. T.der: Did I nrn1C'r:ta11d, your IIonor, fr. 
II nry ColcH \Yill he prodncccl tomorrow morning~ 

Ill l\fr. ·yvooc1rnff: ... rot if yon are willing to, tipulate 
ns you said 3·011 wrre. 

The Conrt: If there is any formal proof anybody 
wantH to put in you can. 

:\Ir. DaYis: T1 i. entirely u1) to 1Ir. '\Vooc1ruff. 

1Ir. '11yler: I img-gcs1ed we don't put it in unless 
we firnl it material, but 1 under tood after that that 

2l) l\Ir. C1oles waB to he produced tomorrow morning. 

~[r. '\Vooc1rnff: I , cnt . omehod:v cha, ing him, but 
it i. sclf-e,·idence by the filing of that claim then'.) 
·wa, an a, signmcnt. 

'J1he Court: You cnn examine him in th mornrng 
on that, if yon want. 

}if r. '\Vooc1rn ff: I ·wonlc1 want to a, k the Receiver 
,() whi] he is here to kaYe nll th claim, with the court 

so they might he nll in ,·id nee from hi 01·io·i11al 
file. 

:\fr. T>·ler: I object to th off r of all paper at-
1 acl1 d 1 o 11w ela irn of C. 1 . Cole. for .'5016.25 a 
1101 11c1Yi11g any hinc1in°· fore again. t . B. oles 
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Company and not being properl>· proved, and the 
assignment being a copy anc1 the original not pro-
duced. 

CONCLUSIONS. 

I.1. CIIANCERY OF NE'\Y JERSEY. 

Between 
HAnRY Pr ""SKY A:N"D So::-i j 

CoMPA~Y, (' 

an~omplaina11t.) 

EDGAR L. "\,Vnrn, Trustee 
etc., et als., 

Def end ants. 

On Bill, Etc. 
Fin a 1 Hearing be-

t w e c n Claimants 
und r Bill of Inter-
plcadcr. 

Conclusions. 

The issues in thi, case call for the ascertainment 
of th prioriti of the several lien of the partic 

10 

2U 

hereto on money which repr sent the final amount 
due from the owner of a building to hi contractor. 
The mon y due from the owner to the contractor has 
heen paicl into court pnr uant to the prayer of a 
bill of interpleader, and complainant ha been di -
charo· d. The , everal defendant have fil n tate- 30 
m nt .~ of th ir re pective claims a 0·ain t. the fund, 
and at final h aring the facts touching the re pective 
claim. haYe been fully a certained. 

The contract for th erection of the bnildin°· wa, 
duly fil d and the cla se of claim , in the order of 
rlat· , ar : fir t, an a ignmcnt of money due or 



120 Conclusions 

lo gTO"\\- due from the owner to the contractor, ·which 
assignment ,raR accepte<l by the o,rner; _,second, slop 
notices Ren'ed pursuant to the third section of our 
l\fcclrnnics' Lien Aci; third, a writ of attachment 
js, ne<l againRt the contractor and se1Ted on the 
owner; fourth, appl) -ing creditors in the attachment 
suit; fifth, additional R1op notices sen'ecl on thP 
owner. Some of the claims under . top notices arc 
for labor nrnl som' for material , npplied to the 

IO Im ilc1 ing; one st op notice was sen'ecl hy a sub-con-
t l'ador, another h) ' n 1wl'so11 who supplied the con-
tractor's horn1 arnl insurance on the building. 

D. rr. STACKJIO(TSR, l~RQ., for Complainant. 
,, .... B. \\\n.coTT, for "\Vikc, Trustee, eic . 
,JoR1<:r n B1<:c1, Tn,E1i, for C. B. Cole & Sons 

Co. ~o ALBEHT S. \foonRCFF, for Parkside Title & 
Trust Co. 

Bu~AKLY, 8ToCKWELL & Bum,I:N"G, for Smilh-Aus-
tcrmnhl Co. 

Rwa1xs & DAns, EsQs., for Lon \. Lcibig. 
DA\ ' ID H. Rosi ~. for Echrin . Peter. on. 

LEA1\ILTO, V. c.: 
H) The contract 11ricc of the building which occa ions 

i hi. co11fro,,e1-. )' wa .. '100,000, plus the co t of extra 
work at rate , . p cificcl in the contract. 

The contract al. o pro,-i<lcd that e. timate of com-
pl tecl \\·ork were to he fnrni he 1 l1y the contractor 
to the a rchiicct on the fir . t da)' of each month and 
wheu approYccl hy th latter, eighty per cent. of 
uch e. timatc, w re to be paid by the owner on or 
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bcf ore the tenth of the same month; '' The remain-
ing twenty per cent. of such estimates'' was to be 
paid at the time of final payment; final payment was 
to he made sixty day after completion of the work; 
all payment \\'Crc to be made on certificate . These 
l)rovisions touching payments are embodied in sec-
tion 7 of the contract as filed. These provisions arc 
plain and arc not susceptible of misunderstanding. 
rrn1or these provision of the filed contract laborers 
and material men were entitled to rely upon twenty 10 
per cent. of the amount earned by the contractor 
remaining in the hands of the owner for ixty days 
nfler the building should have been completed in ac-
conlanec with the coniraci.; that fund, whatever its 
amount, they were entitled to impound by stop 
notice scrYcd before the expiration of that sixty-
da)T period, or thereafter except as against any su-
perior rights that ma)' have intervened after the 
end of the sixty <lay and prior to the serviee of the 
slop notices. Before the expiration of that period 20 
the owner could not, a. against them, lawfully dis-
charge ihat obligation to the contractor eiiher by 
payment to the coni ractor or by acceptance of an 
order or a signmcnt of the contractor . The owner 
is cni itled to allowance , for defective ·work; but the 
amount finally clnc wa. ncccssaril)T snhjcct to stop 
notice lic1rn for , ixt)' <la)'S after the final completion 
of th lrnilding pnrsnant to the contract. In a uit 
heiwecn the tru . ice in 1rnnkruptc) -r of the contractor 
and the O\\'ner that amount has been a. certained to 30 
he $7,500. That det rmination is to be under tood 
a, admittedly correct in the pre, ent cause, ince 
ihc hill of int rpleadcr filed herein ha not been 
contc ted and that amount of money ha been paid 
into court and the owner ha been di charged. 

It necc arily follow that all top notice served 
hy laborer and material men prior to the expiration 
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of the period ref erred to enjoy a lien on that fund 
ju the order of the date of service of the respective 
notice -labor claim taking precedence of claims 
of material men- a against an a , ignment of money 
<lue or to grow due under the contract made by the 
contractor at a prior time. That i the plain lan-
guage of Section 6 of the fechanics Lien Act, as 
contained in the 1898 revision of the Act, C. S., p. 
3299. 

It is my recollection of the testimony that con-
, truction ·work on ihe building had not been con-
cluded within sixty day prior to the service of the 
la t top notice here in question. But in any event, 
ii must be said that the building was not :finished by 
the contractor pursuant to the contract until after 
the la st . top notice had been served, since the de-
ductions allowed the owner were for defective work. 
With the building un:fini h d pur uant to the con-
tract mor than ixty day prior to pril 24, 1924, 

20 the date of the la t notice served, it i my determina-
iion that all top notices otherwi e valid are en-
titled to priority over the assignment. 

Ii seems al.. o cl ar that li n und r uch noticeR 
mu . t he held to he entitled to priority over an at-
tachment of prior date, ince the tatute cl arly 
give to the top notice claimant an inchoate lien 
on th final fund h r i11volved, and with tho e in-
choate li ns p rf ct d by notice hefor the money 
h cam payable the con ummate lien nece arily 

30 relaie to ihe arlie t in tant that th contractor be-
came entitled to the payment. The whole plan and 
purpo , e of th tatute would h def ated if a judg-
m nt or attachment could int rv n to defeat the 
, iatutory lien thu perfected. 

.... or can an attachm nt take prec denc ov r a 
prior_ [lC'Cepte<l a .. ·ignment. , , ignment are lawful 
and er at an equiiable lien; hut that lien i , by 
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Section G of the Act, sub-ordinated to the stop 
notice liens of la borer and material men; the Act 
doe not further subordinate the a signment . 

It follo,, · that ihe order of di tribution of the 
final fund now in court must be: fir t, to the sev-
eral stop notice claimant .. , who e claim are found 
to he Yalid, in the order of the dates of the several 
notices - preference being given to labor claims; 
next to the assignment; next to the attaching cred-
ito r . 10 

The claim of Smith- ustermuhl ompany i for 
in. urance on the building and for supplying- to thr 
contractor a bond; hoth th e irnrnrance and the boncl 
hl•ing contemplatccl b3r the contract. 

The statutory right of liens given by the first sec-
t ion of our l\fochanic ' Lien Act i "for labor per-
f orrned or material.. furni . hcd for the erection and 
construction'' of the building. The statutory ri 0 ·ht 
of .. top notice lien , , in the language of the third sec-
tion of the ct, ari . e from the r fu al of an3T mas- 20 
ir r workman, contractor or uh-contractor to pay 
any person who may have furnished him "materials 
u eel in the erection of any uch house or other build-
in0·" or to pay any "laborer" employed by him "iu 
erecting or con tructing any building the money or 
wag . due to him." ( mendment P. L. 1917, p. 
821.) It ha b en held that an architect who ha 
clrawn the plan , for a building and who ha al o 
Rup n·iRed con, trnction of the buildin°· i entitled to 
a lien under the first . ection of the ct. (Turck v. 30 
Allard, 7 . ,J. Law 721) and that a lien may be 
acquired under that , ction of the ct for tran -
portai ion and d live17 of material.. u eel in the 
huikling-, . ince the co t of tran portation nece sar-
ily ent r into the price of mat rial upplied, either 
inclu iv or excln . ive (Da1;is 1·. lJiial, 6 . J. Law 
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1 G7). But however liberally the st atute may be 
c•o11 trued because of its remedial nature it seems 
to me impos ible to re 0 ·ard this claimant as either 
n "laborer" or one who has furnished "material 
used in the erection'' of the building. The statute 
is for the protection of la borer and material men; 
in my judgment thi complainant i neither a la-
borer or a material man. The attorney \vho drew 

1 O the original contract performed a necessary service, 
hut ob,,iously not as a laborer or material man 
within the contemplation of our Act. 

Objection has been made that the claim of a sub-
contractor i noi contemplated by the statute. 
Adam. r. TV rlls, 64 N .. J. Eq. 211 is cited . Our pres-
ent Aci, a , amended, includ s . uh-contractor , P. L. 
1917, p. 21. 

The acceptance of a noie i not operative to de-
siroy the right of lien of a laborer or material man 

ZO unle, s tl1 note i received a payment. 
or can the claim filed by top notice claimants 

with ihe iru tee in bankruptcy, either a genera l or 
, ecnred claim., he regarded a de. tructive of the 
lien, urn1 r their top-notices. The two cla e of 
claim haYe nothing in commo1i-011e eek the pres-
ervation of a lien, the other i in per. ona ·m. 

1 hormakrr 'l'. JI aloney (Errors and Ap-
peal ) 132 t. Rep. 606. 

Nor doe an hone t rror in amount de troy the 
validit~T of a claim, e pecially where the error ha 

~O in no 'way contributed to the circum tance of non-
payment. 

The , top-notice lien al o embrace any part of 
the , '7,500 which may be for extra work, ince the 
contract include xtra work. 

( ubmitted February 25, 1927.) 

(D termin 1 larch 25, 1927.) 

Fin al Decree 

FINAL DECREE. 

(Filed April 8, 1927.) 

L CH\. CERY OF EW JERSEY. 

Between 
lIAHRY PrNSKY A~D SoN 

Co IPANY, 
Complaina,d . 

and 
EoGAR L. "\V IEE, T rusteP 

etc., ct als,., 
Defendants. 

On Bill, tc. 
:B1 inal Decree. 
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Thi • cause, comin°· on to be heard before this 
Court in the preHence of D. 'T. Stackhouse, E q., sol-
icitor for the complainant; "\V. B. "\YolcoU, E q., 
solicitor for defendant, 11Jtlgar L. "\Vike, trustee for 
Pott Broth r & Cooper 'On, Inc., bankrupt; Jo ph 
Beck Tvler E q., solicitor for defendant, C. B. 
Cole &. 01; · Company, Albert S. "\Yoochuff, :FJ q., 
solicitor for defendant, Park ide Title & Tru t om-
pally; Bl akly, 'Ito kwell & Burlin°·, 

1
1
1
J qC ·, olici- 30 

1or for d )fendani, mith-Austcrmn 1 ompany, 
Rigo·iu "' Davi·, E q ., olicitor for defen_d~nt, 
Lou A. Leihig, and David R. Ro e, E q., ohc1tor 
for clef ndant 11Jdwin A. Peter on, and th everal 
tatem nt of' claim of the defendant beino· rea 1, 

witn , examined, and the argument of the re-
specti v conn _ l heard. 
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nd ii appeari11°· that Harry Pinskv and Son 
Company had in it pos 'e · ion ~th; sun{ of $7,500; 
that the said um, a appears by the bill of com-
plaint of the complainant, "·a held by it for such 
per ·on or per on a were la,\·fully entitled to re-
ceiYe the ame; that the aid Wilfred B. YVolcott, 
Edgar L. Wike, iru tee for Potts Brothers and 
Cooper ·on, Inc., bankrupt, C. B. Coles & ons om-
pany, Park ide Title & Tru t Company, Smith-

10 \.u ' termuhl Company, Lon A. Leibig, Edwin A. 
Peterson, Camden ~Iaterial Company, Pearce Fire-
proof Company, Georg 1Veis Company, Hitclmer-
IIoln1es Co., ,1.11<.l lDmergency El vator Company re-
spectivel>· made claim to the aid fnnd; · 

And it further appearing to the Court that the 
·ai(l la ·t-mentioned sum of $7,300 ,n1 ·, at the time 

of th filing of th hill of complaint in thi can ·e, 
paid h: th complainant into thi court, and that 
ihc same, 1 , ... · the co, t · of the said complainant and ... :t l tl l ' rn co t · m1( fee paid to ""\Yjlfr ,d B. ""\Volcoti, ·till 
r m]iu: cl 'posited iu thi · conl'l and i · snhject to 
the order and direction th rcof. 

.And it further appearin°· that ""\Yilfrccl B. ""\.Vol-
cot t made claim to a portion of the fund for hi 
co ·t and .· 1-Yice a· olicitor for Edgar L. ""\.Vike, 
trust e in bankruptcy for Poti Broth r T Cooper-
·on, Inc. · and that Park icle Title & Tru, t Com-

pau)- made claim to th fund bv rea on of an a -
:ignmcnt dated ept mber 19, i923, in the amount 

\ll of $10,000, aid a i 0 ·nment b ing made by Pott · 
Broth r cT Coo1 1 on, Inc., to Park ide Titl 
Tru ·t ompany, wh r b:T Pott Broth r & ooper-

on In ., a i 0 ·nec1 to the ·aid Park ide Titl & 
'rrn ·t ompany '10,000 of the money du and to 
Tow clue to it under it contract with the complain-

ant; an 1 mith- u termuhl ompany ma le claim 
to the fund in the amount of '719.76 by rea on of 
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a stop notice dated October 19, 1923, which said 
stop notice was for moneys due to the said Smith-
Ausiermuhl Company for premiums on the con-
tractor's bond of Pott Brother & Cooper on, Inc., 
and for fire in urance premium for fire in urance 
policie written by the said Smith-Austermuhl 
Company in uring the building during its course of 
construction; and Edwin A. Pet rson made claim 
to the fund ju the amount of $107.06 by rea on of 
a top notice dated January 14, 1924, which stop I() 
notice was for moneys due to the said Edwin A . 
Peter on for labor performed by him in the con-
struction and erection of the aid building; and 
Pearce Fire Proof Company made claim to the fund 
in the amount of $193.73 by rea on of a top notice 
dated Febnrnn r 7, 1924, which aid top notice wa 
for moneys clue to the aid Pearce Fire Proof Com-
pany for the furnishing of certain material u ed in 
the con st ruction ancl rection of the said bnildino·; 
and C. B. Cole & on Company made claim to 20 
the fund in th amount of .'3,061.47 by rea on of a 
top notice c1nted ~Iarch 18, 1924, said top notice 

beino- for moneys clue to the aid C. B . Cole & Sons 
Company for the furni hing of c rtain material: 
n cl in the con truction and erection of the aid 
building; ancl C. B. oles & Sons Company made 
claim to the fund in th amount of $5,016.25 by rea-
son of an attachm nt i ued out of the ircuit Court 
of th ounty of Camel 11, on larch 19, 1924, under 
which attachment a levy was made by the she r iff of 30 
the ounty of amd n on money in the hand of 
Harry Pin k. & on ompany, complainant, and 
due to Pott Brother ooper on, Inc., later bank-
rupt, under which attachment Emergency Elevator 
Company on the 2 th of 1'Iarch, 1924, for the amount 
of '1,007, and Hitchner-Holm o., on the 1 t of 
)larch, 1924, for the amount of ·1,028.87, and Lou 

• 
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A. Leibig on the 8th of April, 1924, for the amount 
of $4,375.99, were admitted as applying creditor ; 
and Lou A. Leibig made claim to the fund in the 
amount of $1,92G.53 by rea on of a stop notice dated 
~Iarch 25, 192-!, which said stop notice represented 
moneYs due to the saicl Lou A. Leihig under his sub-
contr~ct with Pott Brothers & Cooperson, Inc., the 
contractor, for lahor ancl materials furnished and 
u eel in the erection and con truction of the said 

10 builclin° ·; and Hitchner-Holme Co. made claim to 
the fund in the amount of $ GG.87 by rea on of a 
. ·iop notice elated .i.\pril 2-1-, 102-!, which aid top 
nobcc repre ·ented moneys clue to th aid I-Iitchner-
liolmes Co. for materials fun1i, heel arnl u eel in the 
erection and construction of the said building; and 
Camden .Jfaterial Company niacle claim to the said 
fund in the amount of , '27G...!1 by reason of a top 
notice dated ~Inrch 25, 192J, which said Htop notice 
rep re. cniccl moneys <luc to the ~mid Camden ~Iaie-

20 rial Company for materials furni hed by it and 
u eel in the erection and con truciion of ihe aid 
ln1ikling; arnl George 1Y ci ·s Company made claim 
to the fund in the amount of $150 by reason af a 
·top notic) dated :\fay 17, 192-1-, which aicl top 

notice rcpre:cnie<l money: clue to it for labor per-
fonnecl ancl niaterials furnished and nsc<l in the 
e rcction and eo11,·t rnct ion of the ·aicl lmiklin °·. 

.1\rnl the Conri, being of the opinion that the as-
sio·umc·nt hY Potts Brothers & Cooperson, Inc., to h • 

30 the Park. ide Title & rrrust Company in the amount 
of $10,000 i: not entitled to priority over the top 
notice , sen·ec1 by lahorer and material nien ancl 
1:mh-cont raciors p.rior to the expiration of ixty day 
after th final completion of the lrniklino- pur uant 
to ihe contract all(l that inc the building ·wa ' not 
fi11isl1ecl lw ihe contractor pnr ·nant to the contract 
until aftc{· tho la ·t ·top notic had been served, all 
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of tl1c stop notices otherwise valid are entitled to 
pri,)rity oYer the assignment. 

Aud the Court being further of the opinion that 
the ttaclnnent of C. B. Coles & Sons Company and 
eo11sequently, the applying creditors, thereunder}, 
is a11d a1·e not entitled to priority over the stop 
notice s se1·ved by laborers and material men before 
the money became payable hecan .. e all of the stop 
notices in this ca e were filed prior to the time the 
money became payable to the contractor under the 1 ( l 
contract . 

Ancl the Court being further of the opinion that 
tlie attachment does not take precedence over the 
ueecplecl assi 0 ·nmellt of the Parkside Title & Trust 
Company. 

J\11(1 the Court being further of the opinion that 
the stop notice of mith-Anstermuhl Company in 
I hr amount of . '719.7G . honlcl he di allowed for the 
rcnsons that the claim of the said mith-Austermuhl 
( \nnpnny is for the premium for in urance on the 20 
ln1il<li110· durinbo· the cour e of co11. trnction and for ::-, 
t lie premium for the contractor's boncl, both insur-
ance and bond being· contemplated hy the contract, 
nncl h r canse the ·aicl top noticing claimant, mith-
.._\ ust rmnhl Company i neither a laborer nor a ma-
terial man ,Yithin the contemplation of the ~Iechan-
ic ' Lien A t of the tate of ew J er ey, and there-
fore, not entitled to the remedy by top notice under 
th , aid tatuie. 

Ancl the Court further being of the opinion that 30 
the stop notice claim of Lou A. Leihio-, a sub-con-
t ractor is Yalid hecau e a ub-contractor i given ' n right hy ·top nncler the statute . 

.. \ncl the rourt further being of the opinion that 
t It, Htop noticing claimant are entitle 1 to be paid 
reg a n11e s of the fact that part of their claims may 
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he clue for extra work clone because the contract in-
clude· extra work. 

And the Court further being of the opinion that 
the order of di tribution of the balance of the fund 
now in court must he, first, to the several stop notic-
ing claimallt \\'hose claim are found to be valid in 
the order of the elate of the several notices-pref-
erence being gi,·en to labor claims; next, to the a -
sitrnment; next, to the attachino· creditor . 

IO And it further appearing that the sum of :199.96 
ha8 been paid from the fund of , ·7,500 heretofore 
paid into thi court by the complainant, to D. T. 
Stackhouse, solicitor for the complainant, aid um 
representiu 0 • the co ' is of the complainant. 

And it further appearing that. the um of $1,018.2-:h 
ha , been paid from the fund of $7,500 heretofore 
paid into th is court h~' the com1 lainant, to "\Vilfred 
B. ,Yolcott, ~olicitor for Ed 0 ·ar L. "\Vike, trn tee in 
hankrnpicy for Pott· Broth rs & Cooperson, Inc., 

'ZO 8aic1 smn re1)l'cscnti11°· a rea. onahle fee of $750 for 
sen ·ice: r ndered in thi.· can. e a, . aid :olicitor, and 
hi. co. t: expended. 

A1Hl it further appearin°· that there i , therefore, 
on deposit in thi court, the balanc , amounting to 
the sum of . ·G,2 1. 0, too-ether " 'ith all int re t accu-
mnla ted th r }on, 

It i , theren pon, on thi · th day of I ril, 1927, 
hy the Ilonorahl Edwin Robert ,Valk r, Chancellor 
of the tat of Xew ,Ter:ey, order c.1, adjud 0 ·ed and 
decre cl, and th aid Chancellor, by -virt~1 of the 

30 pow r and authority of thi · Court, do hereby or-
der, adjudg and deer e, that the aid um of $7,500 
remaining in the hand· of the complainant at the 
tim of the filin°· of th bill in thi can e, which 
said nm ha .· h en her tof or paid into thi, court 
hy the complainant, and from which um there has 
been Jaid to D. t.nckhou , 'olicitor fo, com-
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plainrmt, the um of $199.96, and to vrilfred B. W o1-
cott, olicitor for defendant, Edgar L. "\Vike trustee . ' 
111 bankruptcy for Potts Brothers & Cooper son, Inc., 
the sum of $1,018.24, and the balance, amount to 
~6,281.80, together with all accumulated interest 
thereon now remains on depo it in this court bo . ' paid to the aid defendant or to their re pectivo 
solicitors, as follow : 

Edwin A. Peter on, laborer, the um · of $107.06 
'iYith intere. t at 6% from the date of the ervico 10 
of the stop notice, Jan nary 14, 1924. 

Pearce Fireproof Company, mat rial man, tho 
sum of $193.73, ,vith intore t at 6% from the 
date of the service of the top notice, February 
7, 1924. 

C. B. Cole, er Son Compan?, material man, the 
um of $3,061.47, with intere t at 6% from tho 

date of tho service of the stop notice, :March 
18, 1924. 

Lou A. Leibi 0 ·, uh-contractor, the um of . '1,926.- 20 
53, ,,Tith interest at Go/o from the date of tho 
ervice of the stop notice, ~farch 25, 1924. 

Balance, if an) r, to IIitchner-Holmes Co., material 
man. 

nd it i further ordered, adjud 0 ·ed and decree<l, 
that the said defendant , Edwin A. Peter. on, Pean'c 
Fireproof Company, . B. Cole & on~ ompany, 
Lon A. Leihig, be paid their co t in thi can e to 
he taxed, and that nch co t o taxed be paid out 30 
of the fund cl po ited in t.hi court, and if there bo 
any money due to the aid Hitchner-Holme Co., 
from the aid fund aft r payment of the above-
enumerated claim , with intere t and taxed cost.,, 
then the aid Hitchner-Holme o. to be paid its 
co t in thi cau e to be taxed, and that such costs 
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so taxed be paid out of the fund deposited in this 
court. 

And it i hereby further ordered, adjudged and 
decreed, that the complainant, Harry Pinsky arnl 
Son Company, b and it is her by discharged of 
and fron1 all liability to all of the defendants as to 
1110 fnncl paid into court. 

This decree is intended only to adjudicate and 
·clctermiue the rights of the several parties in the 

IO tli. tri1mtion of aid fund and in no way to adjudi-
cate or determine any right that may be claimed by 
tl1e Parkside Title & Trn t Company against Harry 
Pinsky and Son Comr>any, for per onal liability on 
the a, ignment g iv en by Potts Brothers & Cooper-
Ron, Tue., to , aid Parkside Title c7'. Tru t Company. 

The injunction a 0 ·ainst the suit at law by Parkside 
Title & Tn1 t Company again t I-Iarry Pin ky and 

on Company i, hereby denied unle complainant 
will , tipulat upon appropriate uppl mental plead-

~O ing, to he filed to an adjudication by thi · Court 
1onching personal liability upon the a ._ ignmcn1. 

E. R. WALKER, 

Rc ,·pcdfnlly ach·is cl: (J. 
E. B. LEAl\fING, 

F.-C. 

Notice of Appeal 

~OTICE OF APPEAL. 

(Filed June 23, 1927.) 

IN CHA CERY OF NE"'\V J1£RSEY. 

Between 
I 

HARRY PINSKY A .. TD Sox 
CoMPA Y, ! 

Complainant-Appellant, 
and 

]iJuGAR L. "\V1Kg, rrrns1 ec 
&c., et al. ( PAmrnmE 
TrTLE & Tnu,·T Col\1-

f>ANY, Re pondent), 
Defend a12ts. 

On Bill, etc. 
Notice of Appeal. 

The complainant, IIarry Pinsky and Son Com-
pany, hereby app als to the Court of Error and 
Appeals in th la t re ort in all can e , from o 
much of the final deer e made in the above-entitled 
can, e by the Chancellor, upon the aclvic of the Hon-
orable Edmnncl B. Leaming, Vice- hancellor, on the 
81 h dn y of April, 1027, as provide a follows : 

'' Thi clecre i intended only to adjudicate 
and determine the right of the e-veral partie 
in the di trihution of aid fund and in no way 
to adjnclicat or determine any· right that may 
b claimed by the Park icle Titl & Trust Com-
pany again t Harry Pin ky & on ompany, 
for p r onal liability on the a iO'nment given 

10 

20 

30 
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by Potts Brothers & Cooperson, Inc., to sai<l 
Parkside Title & Trust Company. 

Tho injunction against the suit at law by 
Park ido Title & Tru t Company agajn t Harry 
Pin sky and Son Company is hereby denied un-
les complainant will stipulate upon appropri-
ate supplem ntal pleadin°· to be filed to an 
acljudica tion hy thi Court touching personal 
liability upon the a ignment." 

D. T. STA KHO SE, 
Soli citor for and of Counsel 

with Complainan.t-Appfl • 
lant. 

Dn 1 eel ,T nn 8, 1927. 

I conreiY there j good can o for appeal in the 
ZO aho\ Tr -entitled cause. 

D. T. TACKRO U SE, 

30 

Of Couns f l 1citl1 Cornplai11-
a11f-Apvellant. 
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PETITIO OF APPEAL. 

(Filed July 15, 1927.) 

NEvV JERSEY OURT OF l1JRRORS A D 
APPEALS. 

Between 
HARRY PINSKY AND 0 

Co ,,1 plai1ia 11f-.A p p ell a 11 t, 
ancl 

rnDGAR L. "\\'rn:E, Trustee 
~Tc., (PAru~ IDE TITLE & 
rcn UST Co J P ,\.NY, HP-
Sl)Olldout), 

Def end aids. 

On Appeal from the 
onrt of hancery. 

Petition of \.ppeal. 

'l'o th e Ilonorabl e, th e Court of Errors and App eal::;, 
in th e la:t re. art in all cause : 

rrlic potitiou of IIarry Pi1u;ky and Son ompany, 
ihc appellant in the abovo-entitlo<l cam; , re pect-
fully ·ho,Y, that: 

IO 

20 

1. p iitio11or find it elf ag 0 Ti V d by a final de- ~o 
cr e made iu the "1ourt of hancery of the ta Le 
of ew J r · y, by the IIonorablo Edwin Robert 
"\Valkor, Challcellor of the tato of w J or y, bear-
ing date, pril th, 1927, in a certain cau e in tho 
said ourt of Chancery wherein petitioner wa com-
plainant and Park ide Title r. T ·u t ompany, and 
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188 .l 1tslccr to Petition of Appeal 

.\X ,VJDR TO PE~L1ITION OF APPEJAL. 

:-; l~"\Y JJ£R ~EY CO RT OF ERRORS AND 
APPEALS. 

Between 
IIAURY Pr :rsKY AND SoN 

COMPANY, 
Com plainant-Ap pellee, 

and 
EDGAR L. WIKE, Trustee )/ 

&c., et al. ( p AHKSIDE 
TITLE c' TRtr, "r Coir-
PA J.:TY, He .·pondcnt), 

Def e11d a11f-.,_J p LJella ut. 

On A Pl eal from the 
Court of Chancery. 
A118wc1· to Petition 

of Appeal. 

rr11e an . ' \\'Cl' of IIarry Pin 'ky aud 011 Company' 
th) aboY '-named appcllcc, to the petition of app al 
of l1Jd 0 ·ar L. ,Yike, Tru8tee &c., et al. (Park ide Title 
and Tru ·t Company, R 'pond nt), the above-anmcd 
a11p llant. 

Thi ' appellee, noi admitting the truth of all or 
any of the matter ' in ihe 'aicl p titian of appeal con-
tained, for an wer ther >io, nevertliele , admit · that 
a decree "\\·a ,', on the ei 0 ·hth da~T of 'q1ril, 1927, macl 
and entered in the ourt of ~hancer of ew J r-
""ey, iu the above-entitl d au e, for the purpo e in 
aid petition mentioned arn.1 a · th r ,in et forth; 

but a .· to the 'UO ' lance nrnl form of aid decree, thi 
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appellee begs leave to refer thereto when the same 
shall be produced. 

This appellee is advised and believes that the said 
decree is agreeable to equity; and ihey pray that 
the ame may be affirmed with costs to be taxed in 
l'n\'or of this appellee. 

ALBERT S. WOODRUFF, 
Solicitor for ancl of Counsel 

u:it h Appellee. 
10 

20 

30 
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and Cooperson afterwards formed a corporation 
under Pennsylvania laws; and as a part of the or-
ganization of the corporation, the latter took over 
the performance of the contract with the complain-
ant (p. 1, lines 35, et seq.). 

ome extra work and material ,vere furnished 
under the contract during the prooTess of the work 
(p. 2, line 13, et 'eq.). 

0 

. number of what arc comonly ealled "stop no-
tice '' ,vere filed with the complainant by various 
labor r and material men for labor or material 
furni hed to the job, by which it wa claimed that a 
lien wa e tabli hed upon the fund in complainant' 
hand ( p. 5, lines 35, et seq.). 

On the 19th of 'eptember, 1923, Pott Bro . and 
ooper on, Inc., made an a ignment to the Part-

icle Tru t Company of mon y due and to grow due 
un~ler the co1~ truction agrc ment with complainant, 
"·Inch wa 1gned by Pott Bro . and Cooper 'On, 
Inc., Park i 1 Tru t Company and the complain-
ant (p. 21). 

Before the buildin° · wa · entirely completed, Pott · 
Bro ·. and oop r on, Inc., were thrown into bank-
ruptcy and were adjudicated bankrupt, and one Wal-
ter Car n wa appointe l ancillary receiver in ew 
J er cy of . aicl bankrupt corporation ( p. 4, I. 4). He 
wa afterward , however, ucceeded by one Edo·ar 
L. "\"\ ike a tru te . 

uit had been commenced by th aid ar on a 
bankru1 tcy r c iver, a 0·ain t complainant to r cover 
th amount claimed to b du upon the contract and 
extra , which uit ultimat ly re ulted in juclom nt 
by th aid Edgar L. \\ ike, tru tee ao·ain t com-

I . f ' 0 I mnant or . '7500.00, thi comin°· about bv virtu 
of a compromi e ffected betw n the parti · to uch 
nit, "\"\ ik having th r tofor b en uh titnted for 
ar on a plaintjff (p. 5, I. 11). 

Brief for Appellant 3 

The Parkside Trust Company, on October 10, 
1924, commenced a suit in the Camden County Cir-
cuit Court in an attempt to recover from complain-
ant the sum of $10,000 .00 claimed to be due to the 
tr ust company under the assignment above referred 
to (p . 23). 

After the entry of judgm nt by the said Edgar L. 
"\Vike, trustee, against complainant in the suit upon 
the construction contract, complainant filed its bill 
of interpleader in the Court of Chancery of this 
State, settino- forth the facts, and makino· all partie 
having an inter st in the fund defendants to the 
suit, including the Parkside Trust Company (now 
known a "\Ve t J er ey-Park ide rrrust ompany) ; 
and the bill prayed that the Park icle Trust Com-
pany be enjoined from the further prosecution of 
its suit in the said Circuit ourt (p. 13, I. 21). 

either the West Jersey-Parkside Tru. t Com-
pany or any other of the defendant to the hanccr-v 
suit di puted fhe right of the complainant to iuk1·· 
plead, but on the contrary ihc "\Vest J er cy-Pnrk -
side Tru t Company claimed the fund und r the n~-
ignment of September 19, 1923, and filed a . 1nt(•-

ment of claim pur uant to hanccry Rule 69 lmNell 
on uch a ignment (p. 37). 

fter the expiration of the time limited by iiH· 
Chancery rule for filing claim., complainant applied 
for and, without oppo ition, obtained, upou <lnc ]1(,-

tice to the trust company and all th other d 1 fc11-
dant (p. 39), an interlocutory deer c ,,·hich per -
mitted it to pay th fund into ourt, and th rcn11011 
discharged it from all liability to all the defendant 
by rea on of the fund, and required defendant to 
interplead (p. 41). 

omplainant paid the fund into ourt in accorcl-
anc with the interlocutory decree (p. 4 ). 
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T~e interpleader suit ,vas brought on for final 
heanno · before the I-Ionorable E . B. Leaming, vice-
c~1an?ell~r; ancl a final decree ( p. 125) wa entered 
d1stnbuhng the fund in accordance with the find-
ing which the Vice-Chancellor had theretofore 
filed _(p. 119). The tru t company, however, received 
notlung under the decree by virtue of it assio 'n-
mont, it right thereunder beino · po tponed to tn~sc 
of the other clef en clan ts and th fund being thereby 
exhau ted (p. 131). The tru t company, by its conn -
. el and witne , es, participated actively in the hear -
ing (pp. 95, et seq.) in it attempt to obtain the fund 
throu 0 ·h it · as ignment. 

The final decree, how ver, contained the follow -
ing pro, ·i, ion : 

"This cle?ree i. · int nclecl only to acljuclica t<:; 
and cleterm1ne th, right. · of the ever al pa rtie · 
in the di trihntion of aicl fund ancl in no way 
to adjudicate or cletermin any right that ma~r 
be claimed by the Park icle Titl & Tru t Co~-
pany again . t _I-Ia_r:'Y Pinsky & ion 1ompauy, 
for per , onal lialnhty on the a. ig11ment giY 11 

hy Po.t t ;3.rother ~ & ooper on, Inc., to , aid 
Parlunde I 1tle e Tru , t ompanY . 

"The injunction a 0·ain t the ·uii at law by 
Park , ic1c 'I itlc e Tru , t Company again t IIarrv 
Pin ky • on ompany i hereby cl nicd unle ·s 
complainant will ti1 ulate upon appropriate 
'Ul~plemeuta_l pleading · to be filed to au adjndi-
cahon hy tln ourt touching per ·onal liahilit y 
upon the a io·nment. '' · 

(P. 132, line , et eq.) 

It i from thi portion of the decree that the ap-
peal wa taken. ... Tone of the lef ndant , other than 
th ""\\ t J er y-Park ide Tru t ompany i con-
cerned in thi appeal. ' 
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GROUNDS OF APPEAL. 

The grounds upon which the complainant-appel-
lant bases its ri 0 ·ht to relief is the refusal of the 
Court of Chane ry to re train the further pro . ecn-
tion of the uit of We t Jersey-Park ide Trust Com-
pany against the complainant upon the assignment, 
and ·what is claimed to he the erroneous impo ition 
of term upon the complainant, upon which nch re-
straint might he allowed. 

BRIEF OF TIIE ARG :\IENT. 

I. 

So far as conn , cl for appellant ha s been able to 
a certain, the point involv cl in thi ap11eal has never 
previou ly been b for th courL of thi tate for 
adjndication; and con cqnently it will be nece ary 
to pr nt the ca upon principl rather than upon 
precedent. 

The practice which obtain in this tate in inter-
pleader nit i p culiar to thi juri sdiction, and hut 
little help can he obtained from the decision in other 
State . 

Rule 69 of the Court of hancery, o far a it is 
pertin nt to th matter in controver y in Thi ca . c, 
provide a follow : 

'' Defendant hall not plead to hill of inter-
pl ader exc pt to conte t the complainant' 
right to relief * * ,:,, ~, non-an wering defen-
dant hall, within twenty clay after the re-
turn day of the ubpoena * * * '" file conci e 
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statements in writing of their several claims to 
the fund * * * * Causes may be brouo·ht on 
for ~al hearing by any defendant as pr

0

ovided 
for 1n the rules concerning lifigated matters." 

Thu , there i left to a defendant in an inter-
pleader suit one of three courses. 

If he a erts that the complainant has made him-
self per onally liable to him by reason of any of the 
matters involved in the attempted int rpleader, he 
may fi_le an an wer denyin°· the complainant's rio·ht 
to relief; and the only is ue as b tween the com-
plainant and the answering defendant is wheth r 
th e complainant is entitled to interplead a to the 
an sv.: ring defendant. 

If, however, the bill shows on its face that the 
complainant is per onally liable to the defendant 
the latter may move to trike out the bill a to hi~ 
for want of equity. 

On th other han l, if the defendant conceive that 
the inteq)leacler bill i properly brought and that he 
clc. ir io claim the fund in ourt hi cour e is to 
aYoid an wering · th bill anc1 to fil~ a tatement of 
hi s claim a 0·ain t the fund. 

II. 

[ t should he oh ervecl that thi wa a irict bill 
of ~ntcrpl ader and not a bill in the nature of a hill 
o_f int rpleader. Th complainant a ked for no re-
h f cxc pt the protection again t the a rtion of 
claim . a , to ·which he d ired the defendant to in-
terplead. 

Among ih element of relief which the complain-
ant .-ought wa th i nanc of an injunction against 
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the then Park ide Tru t Company, afterwards \VPsl 
,Jersey-Parkside Trust ompany, to restrain its ac-
tion in the law suit. Such relief is incident to a 
strict bill of interpleader. 

Fitzgerald v. Elliott, 18 a. 579 (not in Slnte 
reports); 

Kithl v. Travhagen, 9 N. J. L .• J. 343. 

III. 

Appellant doe not concede that in con enting to 
the as ignm nt by Potts Bros. an,1 ooperson to the 
P'arkside Tru t Company it made it elf per onally 
liable to the tru t company; but whether the appel-
lant had made itself o liable or whether the form 
of the a ignment presented a fairly debatable qne -
tion as to whether there ·was any per onal liR hili ty 
by the complainant to the trn t company l1y rrason 
thereof, we submit i . out of the case. 

IV. 

It i a principle which i inherent in interpleacler 
can e and coeval with their reco 0 ·nition that the 
co1nplainant in-such suit mu st ha1.:c incurr ed nn p('r-
onal liability to a def end ant in re pect to the matter 

cone rning which he a k that the defencfonL 1rnll 
b comp lled to interpl ad. 

Wak eman t'. Kingsland, 46 E. 11 ; 18 A. 
6 0. 

If hi hill how that he ha incnrre l any such 
p r onal liability to a defendant, th bill a to , nch 
d fendant mu t he li mi ed. 

Ibid. 
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'' A o-ood bill of interpleader requires that 
adver e claims shall be to the same thino· and 
derived from commo11 source; and that pe

0
rson s 

seeking relief have no claim in subject-matter 
or have incurred any independent liability to 
either of claimants.'' 

R epublic Casualty Co. v. Fishmann, 99 E. 
758; 134 . 179. 

It i , therefore, obviou , we submit, that if the 
defendant chooses to a sert his claim ao·ainst tlw 
fund in Court instead of di puting by a~ wer the 
complainant's right to interplead, he thereby ipso 
fa cto £rrev ocably commits hi1nself to the position 
that the complainant's bill of interpleader is prop-
erly brought and that it contains all of th e elem ents 
neces. ary to sustain a good bill of that description. 
among which elem ents is that the complainant has 
in currrd no p ersonal liability to the defendant, and 
the Court in actino- thereon by th maki:uo· of a de-
cree in favor of the complainant lik wi e finally 
decide that no per onal liability exi t by the corn'-
plainant to the defendant by reason of any of the 
ma Her et forth in the bill. 

If thi were not so a def en lant who deemed that 
hi chance of ucce were greater again t the fund 
in ourt than they wer again t the complainant 
p r . onally could be permitted to claim th fund in 
Court and then being· nn ucce ful in maintanino· . 
uch claim be allo-wed to pur ue hi remedy l er . on-

ally again t the complainant, which, in leo·al effect, 
he had for all time relinqui h cl. 

V. 

Th proceclur almo t invariably followed, and 
that which wa follow cl in thi ca e, i that when no 
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dispute is raised as to the right of the complainant 
to interplead to apply to the Cou:d for a decree 
permittino · c~mplainant to pay the fund into onrt 
and to have the defendant interplead a betwrP-n 
themselves. This i u ually called an interlocutory 
decree· but as decided in the case of ational Bank 

' ' 1·. TVhite, 93 E. 109; 115 A. 533. 
"In interpleader nits the u ually so-called 

'interlocutory decree' i interlocutory only as 
bebYeen the defendants; as between complain-
ant and defendant it i a final decree adjudi-
catino· complainan 's right to relief, compell-
ing defendants to liti 0·ate between them elves 
only, and discharging c01nRlainant 1:~t o_nly 
from , furth er participation in uch litigation, 
but also from all liability to dPf ndants '" * * 
Such decree is a decree in personam." 

The interlocutory decree th refore, which wa , 
made upon due notice to th~ We t Jersey-Parkside 
Tru t Company adjudi cat ed that the complain~nt 's 
bill contained all of the elements of a good bill of 
interpleader, among which wa , tlzat tlw complain -
ant had incurr ed no p ersonal liability to the trust 
company. . .. 

Thu , we ubmit, the matter of the hab1hty of the 
com" l"in·•nt in thi nit to th trn t com1 any 111 on 
the ~lleged a io11IDent was res judicata, and come 
,,,if1ii1 th definition of Lor l I-lard wick in Gre,(J-
ory v. Jl,f olesworth, 3 tldns 626, which ~a. been con-
sidered by many ·writer the be t definition of that 
term, he ta ting that: . . . 

'' v hen a que tion i nee anly decided 1n 
effect though not in expre terms between the 
parti~ to the uit, the can not r~i e the ame 
question a between them elve 1n any other 
suit in any other form.'' 
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The trust company by its act in filing a claim to 
the fund and not disputing the complainant's righ t 
to interplead, practically lured the complainant to 
payin°· the money into ourt, and has estopped it -
self from now ayin° · that it has a rio·ht to proceed 
against the complainant per onally upon the same 
ground that it a erted it ri()'ht to the fund. 

VI. 

vVe ubmit that ii is a fair inference to be dra·wn 
from the circumstances that the tru t company 
thou 0 ·ht that its ri 0 ·hts to the fnnd were paramount 
to that of any other of the claimants and that by 
a erting a claim to the fun 1 it would receive the 
entire amount thereof; being di appoint cl in the 
outcome of the . uit, it now claim the right to pro-
ceed personall? a 0 ·ain st the complainant. 

VIL 

"\v hil the interlocutory decree, a tated in Na-
tional Bank 'l: . TVhit e, supra., i, a b tween the com-
plain~nt and def nclant , a final leer e i not, we 
uhm1t, final to th ext nt of precluding the Court 

of hanc ry from prev entin° · a di appointed defen-
dant from di re 0 ·ardin0' the . pirit and intent of its 
interlocutory-final deer e by maintaining an action 
ao·ain t th complainant ba eel upon the identical 
claim to the fund in ourt. 

The matter being thu re judi cata a between the 
complainant and the tru t compan , it wa not only 
the ri 0·ht, but, we ubmit the duty of th ourt of 

hanc ry to unconditionally prev nt uch di regard 
of it deci ion by appropriate proce . 
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The case of Sarson v. Maccia, 90 E. 433; 108 A. 
109 was an action to restrain a party from prose-
cuting an action at law based upon the same ground 
of ction upon which a decree in Chancery had been 
made adversely to him; and the ourt in an we r-
ing the contention of the defendant that the com-
plainant had a complete and adequate defen e at 
law, said: . . . 

"Res judicata by a decree 111 equity 1s, doubt-
less, pleadablo in the ~ction a~ law, but the 
party holding the decree 1 not dr:ven to that de-
fense. It is the settled law of this State (and I 
quote from the opinion of thi ourt in Putnam 
v. Clark, 34 . J. E. 532, affirmed by the Court 
of Appeal ) that --

' If after a decree in equity, a party shall 
proc~ed at law for the ame matter, _equity wi_11 
restrain him by injunction. uch u1t at law 1s 
1 r0:1t-•cl ;• · contempt of Court, for it is gro , 8 

oppression to vex another with a double snit for 
f t . ' " the ame cau e o ac 10n. 

2 Lead. Ca . in Eq. 1319 ( 635) ; 
Story' Eq. Jur. 889; 
Joyce on Inj. 1040; 
Si~c;on v. Hart, 1 Johns. Ch. ( . Y.) 91 

(a); 
Wa hington Packet Co. i-. ickles, 24 Ilow. 

333 (16 L. Ed. 650; Id.) 5 "\Vall, 5 0 (1 
L. Ed. 550). 

We ubmit that the ourt of . hancery, in it. final 
decree hould have awarded the complainant an in-
juncti~n or injunctive order again t the law uit of 
the tru t company; and it attempted imposition of 
terms upon which uch injunction might i u Vi' a 

erroneou . 
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We re pectfnlly maintain that the matter as be-
tw en the complainant and the trust company was 
res jiulicata for all time; and that the Court of 
Chancery had not only precluded the trust company 
from maintaining it action ao·ain t the complain-
ant, but, being bound by its own decre , had likewi e 
precluded it elf by its interlocutory final decree 
(which decided that there wa no per onal liability 
by the complainant to th~ tru t company) from im-
po ing a potential per onal liability by the com-
plainant to the trn t company after the di tribution 
of the fund which was claimed by the latter in the 
interplea ler nit. The ff ct of thi wa ub tan-
tially for the ourt of Chancery to ay to the com-
plainant: 

''You came into thi ourt with a trict bill 
of interpleader. ,¥ e have d cided that no per-
onal liability exi t by yon to the tru t com-

pany. \V now decide that there may till be 
uch per onal liability and w ·will not r li ve 

you from the 0To oppre ion of a doubl nit 
for the ame cause of action unl you will 0·o 
back to th be 0 ·innin°· and ub titute for your 
trict hill of int rpleader a bill in the na hue of 

a bill of interpleader, even thouo·h ou never in-
t rnled to file nch a bill and are willing to tancl 
or fall upon your tri t bill of int rpl ader.'' 

"\Ve r pectfully maintain that the complainant 
ha tood and ha not fallen by it bill and that the 
a tion of th ourt of hancery in refu ino· injunc-
tiv reli f to th complainant, and the impo ition of 
th term contained in th final decree wa erron-
eou . 
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IX. 

It is well settled that an appeal will lie from a11 

order refusing· an injunction. 
Chegary 1;. Scofield, 5 E. 525; 
Nlorgan v. Rose, 2'2 E. 583. 

X. 

It is, therefore, respectfully submitted that the 
final decree of the Court of Chancery houlc1 he 
modified to the extent of unconditionally providing 
that the complainant be entitled to an injunction or 
injunctive order a 0·ainst the nit at law of the \Ve t 
Jersey-Parkside Trust Company again t the com-
plainant. 

D. TR E 1A T CKHO l!J, 
Solicitor for and of Counsel 1citl1 

Complainant-Appellant. 



ADDENDA TO FOREGOING BRIEF 

he Appel lant has in effect although not in terms argued 
upon the action of the Appellee as constitutiQII an elec-
tion . Noting that the printed argument had not' referred 
o the doctrine of election in terms, it was thought well, 

upon re consideration, to make reference thereto. 

It is submitted that in this case there was plainly an 
election by the Appellee of a remedy. Its position as to 
claiming a personal liability against the Appellant and 
at the sa me time asserting its right to the fund by means 
of the i n strument which it claimed created a personal 
liability was absolutely inconsistent, and under well 
establish ed principles wherein there are two or more co-
existing remedies between which a party has a right to 
elect, which are inconsistent and whic h by some decisive 
act , with knowledge of the facts, it has indicated its 
choice , this must be deemed c oncl us i ve evidence of an 
election . 

20 C.J. pp. 9, 19 and num-
erous cases in the footnotes. 

ile the facts in the case of BLUM BUILDING COMPANY, vs. 
I 'GERS0LL, 99 E 563 - 134 A 176, ar e different, the prin-
ciple is the same and is discussed at l ength by Vice-Chan.-
cellor Back e s, citing a numb 1;;r of cases from this and 
other jur isdictions~ 

In the case of MAXWELL vs. LEICHTMAN 72 E 780 - 65 A 1007, 
it ms de cided that the "right to file a bill of inter-
bleader was not lost by filing pleas in bar in actions 

rought at law, UNLESS DEFENSE AT LAW WAS PERSISTED IN 
TIL VERDICT". In the instant case., we have, to some 

e1tent., the converse of this proposition, as Appellee per-
s sted i n pursuing its remedy against the fund until a 
final decree was entered in the interpleader suit, which 
t as in e ffect in its favor, al though it lost the substan-
1~al ben efit thereof because the fund was exhausted before 

s cla im was reached in its order of priority. 

If defen dants · interplead without objection and go to trial 
~n the is sues, it is too lat e to raise the objection t h at 
he case is not a prop e r on e for interpleader. 33 C.J. 446. 

'It is th e inc ons is tency of th e demand which makes the 
electi on of one r emedial ri ght an estoppel against the 
asserti on of the other, and not the fact that the forms of 
actions are different." 

Citing 20 C.J. 11 
Kertesz v. Fe ldh e im - 6 Miscl. Rep. 10 

139 A 704. 

Re sp e ctfully submitted 
D. T. STACKHOUSE 
Solicitor for Appellant 
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lfARHY P1:x:KY A"ND 'oN o IPANY, 

Complainant-Appellant, 
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ED(:L\H L. "\Y nu~, Trn t c, re. ct al. C\V C 't J er cy-
1 ark ide Tru ·t ompany, R ponc1 nt), 

Defendant . 

ON APPEAL FROM lIANCEHY. 

BRIEF FOR RE PONDg.i. rr. 

On Jul.T 29, 1922, a ontract wa. mad by \Valt r 
I . Poti , II arri on \ . I oU and ::irax "\V. Coopcr-
.·on, a: partn rs, wher hy th y a 0 T d to r t a 
<' ~1 taiu :t re building in 1amd n, w J r, )·, for 
th• complainant-app Hant, Harry Pin ky and on 
( 

1ompany . Th ontra t wa duly fil c1 in th offic 
of the clerk of Camd n Connty. Th outra t waH 
lntcr n::-;::-;igucd hy th contractor to a corporation 
r ormcd h)- th m and h r iuafter r f rrcc1 to a. th 
eo1porntion (p. 1, 1. 35, et eq.). 



2 Brief for Respondent 

Before the completion of the building, on the 19th 
of September, 1923, the corporation to ecnre a loan 
from the Park 'ide Trust Company, the re pondent 
herein, as io·necl to the tnrnt company monie due 
and to oTo,Y due from appellant to the corporation. 

Prior to the completion of the building, corpora-
tion was thrown into bankruptcy. top notices were 
filed hy material men and for labor fnrnishec1 in an 
effort to c ·tahli .·h liens upon the 1nonie . · which ordi-
narily would he paid to the contractor on the con-
tract. 

The re pondent commenced nit again t the ap-
p Hant in the Camc.lcn ( 1on11t>T ( 1ircuit Court for 
:10,000, the principal sun1 of the nssignm )nt, basing 
the :nit upon appellant' ,' lial)ilit}T on th a . i 0 ·nm nt. 

ln th, memnYhile, hy other }H'Oceedings, the 
amount c1ne from appellant to the corporation, or it 
'UCcessors, was liquic1a1 ,(1 at ,'7:-500 (p. 3, 1. 11). 

.,._ ppellant fil d a hill of intcq)lcader in th Court 
of Chancery 'Citino· forth the for )going fact ,', mak-• b • 

i11g all parties haYing any inte1 st in the fund, 1n-
elncli110- Pnrlrnidc Trn:t Co1n1)a11Y (now l·no,Yn as h . 
"\Yest ,J erscy-Pni ksic1e rrnrnt Co1npa11y) d ,fern1an s. 
Th bill pr;1yccl that th Park. idc Trn . t ( 1ompany 
he enjoin d from the further 1no .·ecutio11 of its ,'nit 
in th, said Circni t Court ( p. 13, 1. 21). ... To answer 
\\·a.· ti1 ,(1 to th, hill of interpleader bnf after th 
piration of the tim limited b>· the e1wncen · Hules 
for !Hing elainv, appellnut ohtainecl an intc.rlocnton · 
decre, p ,rmitting it to pay th .'7300 fund into court 
and reqnirino· d ,fenclants to interpl ad ( p . -l-1). 

... \fter th final hearing in aceonlauce with th' 
Hn<ling., of th) Ilouorabl E. R. L •nming, Yiee-( han -
c·rllor n final clee1 , ) wa , ac.h·ised cli.,trilrnti11p; tlH 
fnucl. R .__·po11cl ,ut t rnst con1pau~T, w·liich Juul filed a 
rlai1n re iY d nothin<r und •r aid c.1 cree h:"T Yirtn 
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ol' it. as. ignment hecan e of the fact that the other 
defendant , ·who had priority, exhan ted the fund 
(p. 131). 

The final decree, howeyer, contained the follow-
mo·: 

'' Thi decree i intended only to adjudicate 
and determine the rights of the e,Teral partie 
in the di tribntion of aid fund and in no "\Yay 
to ac1judicate or determine any right that may 
be claimed hr the Park i<le Title & Trust . om-
pany a<raiu t. IIarry Pin ky & - on Company, for 
per onal liability on the a ignment g;iven by 
Pot L Brothers (Y' Cooper on, Inc., to aid Park. 

ide Title & Tru t ompany. 
The injnn tion ngain:t the , nit at law b)' 

Park . i(le rritle "'T Trn t Company again. t IIarnT 
Pin , kY & ~on Company i , h reb>· denied unle . 
rompiainant ,,·ill . tipnlate upon approp~'iat _e 
, npplcmental pleadingR to 1) :filec1 to an ~dJ_n~h-
cation hY thi. Conrt tonehing per onal lrnh1hty 
upon th~ ns . ignment '' ( p. 1 :i2, lines c>t . NJ.). 

.\ppellant appeal. from thi. portion of th de-
cree. 

BRIEF OF TI-Il 1J \.RGl ~1E T. 

It appear . to u . that there i . only one qne . tion 
inYoh·e<1 in t hi . proce 'tling, ,Yhich que tion can h 
. tat c1 aR follo,Y , : 

JI ay tl1 c> t n,. fN : nf a f u lld, by maintai nin~ a. l~ill 
of interpleader, rflierc> him. rlf of pc>r. 011al lwb1lzty 
t O one of fl/( : rl cf e1ula nf,-,, a claimant of the fund, 
1cl1c>re r·o-mplainant' pc>rsona{ liability pring _from 
hi, co11rl11cf and not from tlic tatu of cu todzan of 
tl1C' fwul? 
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.Appellant base its appeal practically upon U-w 
propo ition that re pondent by failing to contest 
appellant' bill of interpleader, barred it elf from 
as erting per onal liability on the part of the ap-
pellant to the respondent because of appellant's con-
duct. And in support of it contention appellant 
cite the case of fYake,nan v. Kingsland, et al., 4G 

. J. E. 113, 18 Atl. 680. But in that ca , ice-
Chancellor Van Fleet in citing Lord Cottenham ', 
definition of interpleader with approval, limit the 
1 ue barred to tho e i ue connected with the 
fund, in the following langua 0·e: 

"Plaintiff ay , , 'I ha Ye a fund in my po. -
se ion in which I claim no per anal intere t, 
and to which you, the defendant , et up con-
f:lictino· claim . Pay me my co ts and I will 
bring the fund into court, and you hall conte --t 
it behveen Tour elv . ' The ca e mu t be one 
in which the fund i matter of conte t betw en 
two partie , and in which the liti 0·ation between 
those partie, will decide all their re pective 
rio·ht with re p ct to th fun 1. '' 

'Ih fact here em to be fully in accord "'ith 
the fact tated in the foregoin°· language. ppel-
lant aid, '' I hav a fund in my po ion in which 
I claim no per anal intere t and to which you the 
def ndant , et up conflicting claim . '' The ol 
i u involved in the proceeding in thi ca e were 
with re pect to the fund. The que tion of appel-
lant' personal liability to re pond nt wa not mad 
an i u ; it wa not made a part of the interlocutory 
decre in th interpl ad r ... nit· and the final cl er 
expr ly refu ed to , ettle the i n until the fact 
were tipulat cl. 

ppellant al o aro·ue that re pondent p cnlated 
by claiming th fund and thu " houlcl h harred fron1 
pro ccuti110-it nit at law. 
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Respondent' conduct in this re pect wa ' uch 
a0·ainst which appellant could not complain, for it 
·was for appellant's benefit that thi \Ya done. In 
other ·word , if re pondent would haYe been per-
mitted to have this claim atisfied out of the fund, 
appellant would have been avecl not only the time, 
expense and embarrassment of further litigation but 
,rould haYe been saved the pos ibility of having to 
pay a um equal to re pondent' claim over a11d 
above the amount paid into court. 

We rn. pectfully submit that appellant' argument 
under Section V of it hri f, doc , not apply in the 
pre, ent in tanc hecau. e Lord Ha rdwicke' clcfini-
tion of res jurlicata, upon V{hich that argument i 
based, r trict it employment to the specific mnt-
ter determined in the litigation. In the Chancery 
proceeding heretofore taken in thi ca e, the que -
tion of appellant' per onal re pon ibility ha not 
been pa eel upon. It may, if liti 0 ·ation re ult fnyor-
ahly to eith r appellant or re pondent. Th pro-
ceedin0· heretofore taken and thi appeal can in 
no way add or take from appellant's pen:;onal lin-
hility. 

,Ve re , pccifully ubmit that th i ue of appel-
lant's pr cut r pon ibilit~~ to re, ponclent ha . ne,Trr 
hecn pa . rd upon by any court of compet nt juri . -
didi 11, alHl that thi. app al , hould be di mi ed. 

LBERT . ,\ OODRl FF, 
1cith Def endant-Rr>. pnn-

8olicitor for and of Cn1msel 
dent. 






