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1. APPLLLATE DECISIONS - HANDON AND COWARD v. NEWARK AND
KAY'S LIQUORS.

DAVID HANDON AND RUSSELL COWARD,

Appellants,
V. ON APPEAL
CONCLUSIONS

MUNICIPAL BOARD OF ALCOHOLIC

AND ORDER
BEVERAGE CONTROL OF THE CITY OF
NEWARK, AND KAY'S LIQUORS (CORP.),

T NS N N NSNS

Respondents.
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Zucker, Brach & Eichler, Esqs., by Lance A, Posner, Eso.,
Attorneys for Appellants

Norman N. Schiff, Esq., by Anthony J. Iuliani, Esq., Attorney
for Respondent

James E. Abrams, Esq., Attorney for Respondent Kay s quuors.

BY THE DIRECTOR: _
‘The Hearer has filed the following report herein:

Hearer's Report

This is an appeal from the action of respondent
Municipal Board of Alcoholic. Beverage Control (hereinafter
Board) whereby on the 15th day of February 1967 it unanimously
granted the application of respondent Kay's Liquors (corp.)
for a place=to-place transfer of its plenary retail dlstrlbutﬁon
license for the period expiring June 30, 1967 from premises 118
Spruce Street to 423 Chancellor Avenue, Newark

- The petition of appeal alleges that the action of the
Board was erroneous and should be reversed for reasons Whlch
may be briefly summarized as follows: :

@ 1. The appellants did not receive notice of the

i ‘meeting held before the Board and therefore were
"not afforded an opportunity to be heard w1th respect
to [theif] objections;" |

2. There were certain procedural irregularities with
respect to the service of notice to property owners
residing within 200 feet of the proposed transfer sites
and other procedurdl omissions in violation of the local
ordinancess :

3. That the action will "depreciate the value of
their property; will impair the health and safety of
the neighboring community and will be detrimental to
the general welfare of the community."

The answer of respondent Kay's Liquors>denies the
allegations of the petition and sets forth two defenses:
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. l. That the appeal should be dismissed because
“the notice and petition of appeal were not filed: .
within thirty days from the date of the action of
the Board pursuant to Rule 3 of’ btate Regulatlon Wo. .
15, and , .

) 2. That the Board oxor01sed its sound discretion
in granting the applicaticn for the transfer of thc
sald license. :

. At this plenary de novo hearing on appeal appollants
were afforded full ooportunLty to present testimony in support
of their objections. - Thus, if there werc any procedural
1rregular1t1es they have been rectified on this appeal. Rule
6 of State T egulatlon No., 15, Cf. Nordco.:Inc. v. Btate,

43 N J. buper 277, 288 (App.Div. 1057) _

‘ : The trwnscrﬂpt of the. tostwmony taLen at the hearing.
before the Board was submitted on this dppeal in accordance
with Rule 8 of State Regulation No. 15, and was supplemented by
additional Lestlmony on- benalf of -both the appellants and

_ respondents.

I

‘The first separete defense of respondents 1s, in A
my judgment, a complete defense to this action and the appeal
herein should be dismissed. The record herein, which’ 1ncludes
the testimony of Robert E. Browmn,.Secretary of -the Board,
reflects the fact that the actlon ,0f the Board in approving. the
transfer took place on February lb, 196 7e This is admitted by

.~ appellants and is further acknovwledged by the hotice of appeal i
" -filed herein., - However, the trensfer was actually endorsed’
- effective April 12, 1967, upon completion of the plans and
specifications- fnled with the Board. The notice of appeal and
‘petition of appeal’ were filed on Aprll 21y 1067 L _

: : R 33:1-26 relates, in oart to appeals: from

transfers of llquor licenses. "The llfTF paragraph thereof is
N 5controlllng in thlS case. lhe appllcable part of that paragraph -
- . reads: : v

T PP If the other issuing. autnorlty shall’ grant

a transfer any takpayer or .other aggrieved person
opposing the grant of - the transfer may, within 30

~days after the.grant of such 1 ransfer, appeal to - »
the dlrector from the actlon of the issuing authorlty -

Rule 3 of State Regulatnon No. 15 in its appllcable'~~'
part nlov1pe as. 1ollows ,

_ “ﬁnpeals from the is ssuance of a license and from

- the granting of an application for -the extension or
transfer of’ a license must be taken within thirty

" (30) days from the date of the action appealed from°

" all other appeals must be taken within thirty (30)
days after the service or mailing of notice by the.
munJc1pal issuing auuhOlLCy of - the 1ct10n apoealed .
from o o S

There ‘i no . fequlr ement that notice be given to any
obJectors to the grant of a transfer.  as the court pointed out
~in Hess Gil & Chem. Corn., Vi Doremus_ Sport Club, 80 N.J.Super.

353, 3%: | T
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Nees The Leglslature has chosen to. requlre each
; nleldual objector to keep himself informed of .a-
Llooal board's decisional process rather than burden the
.local board with taking names and addresses, and later
. mnotifying the potentlally large number of 1nterested
 persons. .There is no statutory requirement that a-
.. local board notify objectors of its decision to grant
L a place-to—place transfer." _ — N

- The court further stated that:

. Lol Enlargement of statutory time for anpoal to \
a state adminlstrative agency lies solely within the:

. power of the Legislature, Borough of Park Ridge v. . = . .
1~Salimone 21 N.J. 28, 47 (1956) affirning 36 N.J. Super,rg;
485 (App. Div, 1955), and ‘not’ Wlth the agency or the B
- eourts, Scrudato v. Mascot S. & L. Assn., 50 N.J. Super.l-‘f~\
26k, 2%0 (4pp.Dive 1958)."

l*»Concluded the court in that case-" EHRE

"Since the appeal was untimely the Divis;on acted :
properly in refusing to hear it. Indeed? the Division - -
- had ‘no aurisdlctlon to accept the appeal' clting cases.”;uggx

iootSee also Atlantnc Count' Licensed Beverage A55001ation et al, v%;”f
e Hamilton Townshjo et al., Bulletin 79, Item" ( LN

RN It is very clear 1n the matter sub judice that the ~ffis
‘ actual endorsement of the transfer was a ministerial act whiech -
.. did affect the date of the action taken with' respect thereto by . -
" 'the Board, I therefore conclude that the appeal herein was =
taken out of time, and that the Director is without Jurisdiction,
$o- con31der the same. . ‘ ,

I
Notwithstanding the above finding, testlmony was taken,“

. with respect to the substantive merits. Based on the followino‘;i'

~findings of fact, I am persuaded that the action of the Board
was reasonable and a proper exercise of its ‘discretion.’ o
 Respondent Kay's Liquors was forced to discontinue the operatlonff';
- of 1ts plenary retail distribution license at 118 Spruce Street . -
... befause those premises were pre-empted by the City of Wewark for-
an’ urban Tenewal development prOJect. A A

.Thus this was clearly a hardship situation.- The site

" to which the transfer of this license was granted is located in

. a well-developed business section on one of the main thoroughfareb_
- in Newark. According to the Police Department report submitted.
by Captain Max Stelnberg of the precinct in which that site is
located, there is "no other 'D' license in the vicinity, the:
'closest one being on Lyons. Ave. and Schley St. being a substantial
.+ 'distance from the cite. However, there is a 'C' licenoe located -
.. at 378 Chancellor Ave., which is over 600 ft. away from thls ’
proposed locatlon...." |

. The Captain testifieé‘that he has known the principal
officers of the corporate licensee for many years and recommends
thenm as persons of hl?h integ rity and an*umblemished'recordlof
opcratlone g

v The record, buttressed by the testimony of the Board's
VSecretqry, shows that there has been full compliance on the part
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of the respondents with all pfbcedural requireménts, appiicable»'

ordinances and State Regulations prior to the approval by the
Board of the application for transfer. T R

‘ David Handon voilces the objection that the transfer of

- this licensewould depreciate his property. Although such
objection is of relevance, he did not offer the slightest

" seintilla‘of evidence to support thils contention. He also
objected because "People go in whiskey stores, buy whiskey,
stand around drinking it and things like that. That is a prime
reason." This, of course, is a nebulous objection, contrary to
the long experience of well-run package liquor stores. The
co-appellant Russell Coward never bothered to appear or testify
in these proceedings. h

. Maurice Berlinrut, president of the Weequahiec
Community Council (an organization in the nelghborhood '‘n which
the license is now located) testified that he feels generally
that a liquor store "will be harmful to the neighborhood and a
detriment to the neighborhood." However, on cross examination
he admitted that, so far as he knows, there has been no difficulty
with package liquor stores and particularly with the one operated.
by respondent Kay's Liquors.

The number of licensed premises to be permitted in a
particular area has been held to be a matter confided to the
sound discretion of the local issulng authority. It is also
apparent that the Board took into consideration the good
character of the respondent Kay's Liquors, its unblemished -
record as a licensee, and the hardship circumstance., ZTagliaferro

‘et als, v, Newark et al., Bulletin 1710, Item 1. It - also .
clearly recognized the well-established thesis that an owner of
a license or privilege acquires, through its investment therein,
"an interest which is entitled to some measure of protection in
connection with a transfer. R.S. 33:1-26. TIp, Committee of
Lakewood Tp. V. Brandt, 38 N.J. Super., 462, _

The action of the municipal issuing authority will -
not be reversed hy the Director unless there was evidence that
"the act of the board was clearly against the logic and effect
of the presented facts." Hudson Bergen, &c., Assn. v. Hoboken
135 N.J.L. 502, 511, I conclude that the Board acted reasonabiy
and in the sound exercise of its discretion in approving the said
“transfer.. - :

Accordingly, for the éforesaid reasons it is recom-
mended that an order be entered affirming the action of the
respondent Board_and dismlissing the appeall,

Conclusions and Order

No exceptions were taken to the Hearer's report
pursuant to Rule 1% of State Regulation No, 15, .

Having carefully considered the entire record herein,
including the transcript of testimony, the exhibits, the '
argument of counsel in summation and the Hearer's report, I
concur in the findings and conclusions of the Hearer and adopt
his recommendation. ' :

Accordingly, it is, on this idth day of September 1967,
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: - ORDERED that the action of the respondent Municipal'r;?*

- Board of Alcoholic Beverage Control of the City of Newark be . O
and the same 1is hereby affirmed, and that the appeal herein Lo
be and the same 1s hereby dismissed.

JOSEPH’P.~LORDI
. DIRECTOR

;*z.f APPELLATE DECISIONS - GEWERTZ v. DEPTFORD and P & LOUVGE,,,"v?

JINC,
A‘-_ﬁKenneth Gewertz and Frank ) -
_A;Schmitt, : , ' ) .
. _Appellants,“ B
S A ) . ON: APPEAL' '
ve O T e AR ~QCONCLUSIONS
- _ et AND ORDER
“-‘Township Committee of the T oo oo
Township of Deptford, and P & J )
Lounge, Inc., t/a "Waggon Wheel", 0

Respondents.‘

. .Martin A Herman, Esq., Attorney for Appellants : Py
.. Fred A. Grayino, Egqs, Attorney.for Respondent Township Committeerﬁ--*
Cahill and Wilinski, Esqs., by Robert Wilinski, Esq., Attorneys B

- for- Respondent P&J Lounge, Inc..-~ ; . ) ’

.f'BY THE DIRECTOR: | SETRRIRE S IR R IR
| The Hearer has filed the following report herein.,_g\_:hf_
‘Hearer! s Report ‘s'”#f ‘

S Appellants (both of whom are members of the respondent .
,Township Committee) challenge the action of the Township Committee

- (hereinafter Committee) whereby it granted the application fer a
place-to-place transfer and renewal of plenary retail- consumption .

. license of the respondent P & J Lounge, -Inc., t/a "Wagon Wheel”

. for premises located at Lot 47, Block 233, Piat 21, Easterly
side of Delsea Drive, New Sharon. L ' - J

et The Committee s determination, as’ reflected in the
L 'minutes of the meeting held on April 10, 1967, ‘was made - after
. it was advised by the Township attorney that the procedurei - :
 adopted. at that meeting was lawful, and thatthe. proposed resolu- o
" tion had been approved as to form by this Divis1on., The follow- T
~1ng resolution was adopted. . L e 0 SR

. "WHEREAS, on June 27, 1966 by resolution duly R
adopted, plenary retail consumption license #C-8 - . ' -
was renewed to P & J Lounge, t/a Wagon Wheel, subaect?&’
to evidence of building within ninety days and it now
appearing that said building has been substantially
completed in accordance with plans and specifications: -

, - . filed and it further appearing that in order to clear
up any questions in the form or wording of the resolu- -
tion heretofore adopted with reference to this license,
the follow1ng resolution is hereby adopted-
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77 "BE IT RESOLVED that plenary retail consumption '
license C-S—he;etoforeuissued %o P&J Lougggptigg’:
Wagon Wheel, for premises located Lot 46, Bloék :
233, Plate 21, easterly side of Delsea Drive,

New Sharon, New Jersey, is hereby transferred to

P & J Lounge, t/a Wagon Wheel, for premises lo-. .
cated Lot~h7z Block 233, Plate 21 easterly side '
of Delsea Drive, New Sharon, New 3ersey, effective
June 30, 1966, nunc pro tune, subject to the com-
pletion of ‘premises in accordance with plans and =~

- Specifications and this transfer shall be effective -
as of June 30, 1966, for the sole purpose of perw
?;22&2% the granting . of application for 1966=1967

__"BE IT FURTHER RESOLVED that application for 1966-
1967° plenary retail consumption license #C-8 is =
- hereby granted, subject to the completion of premises

in accordance with plans and specifications.

‘ UBE IT FURTHER RESOLVED since the premises have
A<'n0w\been completed in accordance with said plans and
specifications, the Township Clerk is authorized and
directed to issue 1966-1967 plenary retail consump-
tion license #C-8 to P & J Lounge, t/a Wagon Wheel,
for premises located Lot W47, Block 233, Plate 21,
easterly side 'of Delsea Dpive, New Sharon, New Jersey."

The aforesaid resolution was adopted by a vote of seven
to two, wi?h both appellants as members of the Committee voting
in ogpggitlon. No other person appeared to object to the said
resolution. !

: In their petition of appeal appellants allege that the
action was erroneous for reasons whiech may be briefly summarized -
. as followss (a) the present transfer was not advertised, (b)
the notice of renewal was erroneously advertised, (c¢) no hearing .
was held on the said proposed transfer despite written objection .
--by .the appellant Geyertz, and (d) failure to comply with the -

: Answers filed by the respondents defend on grounds .. -
which may be summarized as follows: (a) the appellants have "no -
standing to bring this Appeal. since they are members of -the muni-
cipal body which approved the transfer and renewalj" (b) the * .
.reneéwal of the license approved by resolution adopted on June 27, .
21966 was voted unanimously by the Committee (with both appel- '
“‘lants participating) and without any objections by appellants
“‘or¢ anyone else, thus the objection to a renewal at this time
. 1s.out of time and contrary to the Rules and Regulations of
-this Divisiony (c) since the respondent P &'J Lounge, Inc. has
- expended large sums of * money in the building of its facility
- without any objection raised by appellants, they are estopped from
_making such objections at this time; (d) the resolution herein-
~above cited was technical in nature,  adopted nunc pro tunc,
"and is-also valid in formj; and (e) no one was misled or misin-
formed by the Committee's action and it was in the public

~dinterest. I
o .* i,, . This appeal was heard de novo pursuant to Rule 6 of
~-State Regulation No. 15, with full opportunity for the respec-
-tive parties to present additional testimony and cross-examine
witnesses. S \ |
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- The respondent licensee's first asserted defense on.
jurisdictional grounds, namely, that appellants, as members of
the Committee, have no standing to bring this appeal, is in my
view decisive and dispositive of this appeal.

Both appellants were members of the Committee on
June 27, 1966 when it ‘voted unanimously to grant renewal of
the subject licensej they also participated as such members in
the consideration of the resolution adopted on April 10, 1967,
‘and voted in opposition to its adoption. That resolutien was
adopted by majority vote.

Both appellants are taxpayers of this Township and,
as such taxpayers, have a common interest with other taxpayers
and residents in this matter when it was presented to the
Committee, Such interest did not disqualify them from acting
in their quasi-judiclal capacity as members of Committee,
especially since they did not have a direct property or
pecuniary interest in the subject matter. W8 C.J.S. Judges,
Sec. )+8, Pe 10530 . .

R.S. 33:1-26 provides, in so far as applicable
herein, that "If the other issuing authority shall grant a
transfer any taxpayer or other aggrieved person opposing the
grant of the transfer may, within 30 days after the grant of
such transfer, appeal to the director from the action of the
issuing authority." '

However, public policy considerations dictate that,
having participated in such determination in a quasi-judicial
capacity as members of the Committee, they asre estopped from

- instituting an action as taxpayers or "aggrieved persons'" in
this tribunal to review that deternination. ' .

‘ When appellants became members of the Committee they,
~in effect, agreed to waive their rights as "aggrileved" perseons
 in so far as they related to matters being considered by that
- tribunale. The failure to do so would clearly involve a con= -
flict of interest and impede the sslutary and impartial admin- .

istration of the Alcoholic Beverage Law by that body. - o

There is the well established doctrine that no person -
can be Jjudge of his own cause, and a judge is disqualified

from acting in a cause where he has an interest in the subject -

matter of the suit. See 48 C.J.S. Judges, Sec.. 78, p. 1045. By
assuming that function as members of the municipal issuing
authority appellants are clearly estopped from becoming parties
to an appeal that reviews the actions of that body, since such
review is merely an extension andé part of the action below. To
hold otherwise would place appellants in the position of being-
parties to an action in which they also serve as judges. The
effect of this would also be that appellants now admit that they
did not act impartially and objectively, but were motivated by
their own interests as taxpayers or aggrieved persons. Common
fairness and logic resist that position.

: Further, appellants are estopped from éomplaining, on
appeal, from a determination in which they participated as
members of the inferior tribuna%.v See generaleéscgsgign, 5
C.J.S. Appeal and Erpor, See. 15013 also 73 C.J.S, Public
Administrative Bodies snd Procedure, Se,. 176, pp. 518-520,
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. Although counsel have been requested and have researched
this postulate, no case has been presented which is dispositive
‘of this specific inquiry. Nevertheless, on the basis of the
general applicable principles of law, fairness and public policy
-considerations, I conclude that appeilants have no legal stand-
‘ing in this- tribunal to review the action of the Committee.
Therefore the  appeal must fall because of dits jurisdictional
infirmity. ' : o A

i

II

‘Although I have concluded and recommended that the
petition herein be dismissed for lack of jurisdiction, I have
nevertheless examined and evaluated the entire record herein and
find that on the merits the action of the Committee should be
affirmed. I make the following findings of fact: P & J Lounge,
Inc. was the holder of a Elenary retall consumption license
covering premises on Lots 46 and 47 at the aforesaid address
for the period from July 1, 1965 to June 30, 1966, The bullding
which was located on Lot 46 was . severely damaged by fire on
July 25, 1965, and ' it became clear before the end of that
licensing period that the landlord had decided not to rebuild.

' Horace B, Peters, president of P & J Lounge, Inc.,.
inquired of -this Division as to the procedure to be followed
with respect to the licensing period commencing July 1, 1966,
Although he was advised by letter from this Division with
respect to the correct procedure in filing an application for
-a place=-to=place transfer and renewal of his license precedent
to his intention to construct a new building on Lot 47 (which
. was part of the licensed premises), he was apparently incorrectly
advised by the Township solicitor that a renewal application was
the only procedure required, The Township solicitor apparently
also advised the Committee that this was the correct procedure
because on June 27, 1966, it unanimously approved P & J Lounge's
renewal application which was subject to its constructing a
new building on Lot 47 within a specified period of time.

It further appears that, because of financial and
other difficulties, the building did not actually commence until-
January 1967. P & J Lounge, Inc. filed plans and specifications
and no objections were made to these plans. by the Committee or
its members and the construction of the building took place with
the approval of 'the zoning officer, the building inspector and

. other Township officials. ' : -

When it was brought to the attention of the Committee
that the procedure was deficient because no place-to-place
transfer was filedy; the resolution of April 10, 1967 was adopted
after consultation with a Deputy Director of this Division.

No taxpayer or no "aggrieved" person, with the exception
of the appellants (members of the Committee), entered any
objections to the adoption of the said resolution. This resolu-
tion, as noted hereinabove, corrected the technical deficiency
nunc¢ pro tunc. )

It is abundantly clear that the appellants cannot at
this time object to the original renewal resolution of June 27,
1966, because the time for objection to same has long since
expired. In the testimony of this appeal de novo Ceweptz ob-
Jected principally on the ground that Lot L7 was located in a
residential area and thus violated the zoning code. He admitted tha
he was unaware of the fact that this lot was in fact included as
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part of the licensed premiées-'fof several years last past. Thus,'
his argument that this transfer to Lot 47 would be the exercise
- of a non-conforming use is without merit, .although irrelevant '

in these proceedings.

. . Gewertz also testified that there was an inadequate
~dnvestigation of the application. Since he is a member of the
Committee, it seems ludicrous for him to raise this objection.
In order to maintain this objection he would have to admit that
he was equally derelilct with the other members of the Commlttee -
in this regard. 1In any event, there is no supportive evidence

to sustain this contention. -

/ I further find that the Committee acted out of & sense
of fairness and Jjustlee in correcting the technical error by
its resolution of April 10, 1967. HExcept for the appellants, -
no persgon objected nor, indeed, was the public interest d@l@%@rm
lously affected by the Committes's action.

' The owner of a license acquired through his investment
an interest which 1s entitled to some measure of proteetion with
ggsgegg toTth@ ggnegal oittrangfgrkcf a 1%quor lig@nse% R%EG

1126+ Township Committes of Lakewood Twbe v Brandb, 3¢
N.J. Buper, W62, 0Ihe P & J Lounge acbed in good faith and
relied In large measure upon %he adviece glven to 1t by the
then Township attorney. It has expended substantial sums in the
construction of a new building, Based upon plans approved by
the building inspector, and it would be unconsclonable under
the facts and eircumstances herein to reverse the action of lhe
Committes, It should be added that allegabtlons relating to
violations of the zoning code may not be properly considered
by this tribunal. Lubliner v. Paterson et als., 33 N.J. 428.

| Finally, I am persuaded that the Committee was not
improperly m@tiva%ed, scted reasonably and in the proper exerelse
of its auth@ritya

- After eonsidering all of the evidence herein and the
memoranda submitted in summation by counsel for the respective
parties, I conclude that the appellants failed to sustain the
burden of establishing that theé action of the Committee was
erroneous. Rule 6 of State Regulation No. 15.- . ‘
L Therefore, for the aforesaid reasons I recommend that
an order be entered affirming the action of the Committee
herein and dismissing the appeal.

ConclusionQLand Order

. Written exceptions to the Hearer's report, with sup-
portive argument, were filed by the attorney for the appellants
pursuant to Rule 14 of State Regulation No. 15, and written a
answers to the said exceptions were filed by the attorneys for
respondent P & J Lounge, Inc.

| I have carefully considered the exceptions. taken to
the Hearer's report and find that they have either been answered
by the Hearer or are without merite.

Lfter carefully considering the entire record,. in-
cluding the transcript of the testimony, the exhibits, the
Hearer's report, the exceptions and the answers filed thereto,
I concur in the conclusions of the Hearer and adopt: his
recommendation.
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Co I find that the appellants have -failed to eustain
.the burden (Rule 6 of Stiate Regulation No. 15) of establish-
ing that the action of respondent Township Committee of the
JTownship of Deptford was erroneous and should be reversed.

Accordlngly, it is, on this 31st day of October 1967,"

' ORDERED that the action of the respondent Committee
be and the same is hereby alfirmed, and that the appeal hereln
be and the same is hereby dismlssedo

JOSEPH P. LORDI
DIRECTOR

3 DISCIPLINARY PROCEEDINGS - SALE TO INTOXICATED PERSONA
LICENSE SUSPENDED FOR 30 DAYS.

In the Matter of Dlscipllnary
Proceedings against

ALHE, INC.
t/a ERIN BAR
300-302 N, Broadway

)

)

) CONCLUSIONS
Gloucester City, New Jersey )

)

)

)

AND ORDER

‘Holder of Plenary Retail Consumption

‘License C-29 for the 1966~67 licensing

period and Plenary Retail Consumption

License C-24 for the 1967-68 licensing

period, issued by the Mayor and Common

;Counc1l of the City of Gloucester City.

John W. Dalley, HEsq., Attorney for Licensee

Edward F. Ambrose, Esq .y Appearing for Division of Alcohollc
Beverage Control

BY THE DIRECTOR: ’
The_Hearer has filed the following report herein:

- Hearer's Report ,
Llcensee pleaded not guilty to the following charge.u

'“On March 23, 1967, you sold, served and delivered
and allowed, permitted and. suffered the sale, service
and delivery of alcoholic beverages, directly or
indirectly, to persons actually or apparently intoxi-
cated and allowed, permitted and suffered the con-
sumption of such beverages by such persons in and

- upon your licensed premisesj in violation of Rule 1
of State Regulation No. 20,0 :

ABC Agent C testified that, pursuant to specific assign-_
ment to investigate an allegation of sales to intoxicated per-
sons, accompanied by Agent B, he visited the licensed premises
(which he described as a neighborhood restaurant and bar) on
March 23, 1967 at approximately 11 p.m. Joseph Greenan (the
major stockholder and secretary-treasurer of the licensee corpor=-
ation) was tending bar at which eleven male patrons and one female
patron were gathered. A couple identified as Andy and Jean and
a male identified as Albert Benton immediately attracted his
attention in that their conversation 'yas loud, it was slurred.
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All three parties spoke in 16ﬁd}tones slurred s incoherent,

. _ ( . speech, incoherent
their demeanor changed from friendline STy natl in
-a short span of time," , Thess to an gngry néture‘ln

.+ Because he "felt they may have been under the influ-
ence of intoxicating beverages", he continued his observations
of the three patrons. . B

: In describing the female's movement from her position
-at the bar to the ladies' roem at the rear of the premises (a
distance - of approximately forty feet), the agent testified,
"She proceeded cautiously, and she staggered from side to side.
She also mumbled constantiy as she proceeded." Upon emerging
from the ladies® room, she came approximately one-guarter of the
distance back to o position near the telephone booths, stagger-
ing from side to side.  She was met by Andy. The agent de-
scribed Andy's movements as follows: "He slid off the bar stool
and steadied himself by holding onto the bar and turned in = -
the direction of thé rear of the premises and staggered as he -
advanced to the rear of. the premises, joining the female," He
staggered from side to side and mumbled to himself.  The pair
"slouched into the phone booth momentarily, and came back lean-
ing heavily on each other to the bar" where they took seats next
to Benton. Andy ordered alcoholic beverages from Greenan for
himself and for Jean, which they consumed. Greenan took money
from the bar in front of Andy in payment for the drinks. The
agent described Andy's movements upon returning from the rear
of the premises as follows: "he did not sit down, he held
onto the bar, leaned on the bar, and swayed from side to side,
and his head nodded, and his eyes'lowered, he had difficulty
.controlling his position." '

Referring to Andy and Jéan, the agent concluded his
testimony as follows:

"Q At that point did you form any opinion as to the
sobriety of either one or “both. of the people?
A Yes.. I felt they were intoxicated. .
Q Did you hear any conversation of Andy or Jean
with the bartender? e A
- Shortly after completing .their drinks Andy told - ..
.Mr, Greenan he was going, they were leaving, and - - .. .
Mr. Greenan at this time said, 'Yes,’ I think. ...
you had enough. You are loaded.! - h
'Did you see them leave? o L U
Yes., They were very near the entrance, both got -~ -
- she got off the stool, and they held onto each. =
other, staggering from side to side, and left
the premises at eleven-fifteen p.m." ' '

=0

. - -Turning his attention to Benton, Agent C testified:
"He was seated about two stools to my right, his hair down in ‘
his face, his head was hung heavy and low and bobbed up and down,
and his clothing was disheveled, and face'flushed." Continuing, -
he testified that Benton's speech was loud, slurred, incoheren
and "most of the time he appeared to be talking to no one.",
Benton asked Greenan the time "about four times in less than ten
minutes, and each time Mr. Greenan would repeat the time but
tell him, 'I just told you,'" It was the agent's opinion that
Benton was apparently intoxicated. o - o

The agent observed Benton order, pay for and consume‘
a shot glass of whiskey and a glass of beér..In drinking the
beer, Benton's'hand shook and the beer spilled over, and it
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dribbled on his chin.”" Agent C described Benton's departure from
the tavern as follows: "He /Greenan7 cautioned him to watch him-
self and be careful, take it easy. Mr. Benton picked up a -
package from the bar and stepped backward and lost his balance
and fell against the wall, and again Mr., Greenan continued
cautioning him to be careful, and it drew the attention of the:
remaining patrons, and some made comments which I didn't under-
stand, others were laughing... He proceeded toward the front,

and as he did he staggered from side to side, hitting bar stools
and the wall, and then bumped into the cigarette machine, which
is right alongside the entrance, and finally he managed %o exit .
from the premisesa.” : '

At 11:40 p.m. both agents identified themselves to
-Greenan. C informed Greenan that he had observed the three
patrons and had also observed service of alcoholic bevarages to
them and it was his opinion that they appeared to be in.oxicated.
Greenan responded that "they come in regular, and that they had
been drinking this evening, and that they are always like that.,"
Referring to the couple, Gpreenan stated, "They are alcoholics
svoee 1t wasn't wrong since they are sick." L

The agents were introduced to Greenan's wife Mrs.
Dorothy Greenan (president of the licensee corporation) and
informed her of their observations. The testimony of Agent C
revealed the following: :

"Q Did she /Wrs. Greenag7‘say whether or not she was
cognizant of these three persons? ’

A Yes. ©She said she had been in the bar and had
seen the three people referred to, and she only
knew them as Andy, Jean, and Al, and she said.
they came in quite regular, and that they were
alecholicse. She said, 'They are always like
that. That is the way they come in.!

Q@ Did either Mr. Greenan or Mrs. Greenan make any
‘remark with reference to this alleged violation
of serving people?

A Yes. They saild they did not feel it was wrong -
since that 1s the way these people are, and that
they run a very legitimate business and had no
prior violations."

In essence, the cross examination of C proved to be
mainly corroborative of the testimony elicited on direct exam-
ination.

~ It was stipulated that Agent B's testimony on direct
examination would be the same as the testimony offered by Agent
C. Cross examination proved to be mainly corroborative.

In defense of the charge, Joseph Greenan testified that
he recelled the presence of Andy, Jean and Benton on the night
in question. Benton usually frequented the tavern "about three
or four nights a week" and Andy and Jean "maybe once, maybe twice
a week" over a period of "six or eight months." In describing
their actions the witness testified that at times they would be
noisy and at times they would be quiet. Iurther, he testified,
"These people act sometimes when they are sober like they may
appear to a stranger to be drunk or to be intoxicated. They act
this way lots of times when they come in," ™~
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When the witness was asked, "Have you ever decided in
your mind any of these people were intoxicated in your place? Not
this particular night but any time", he responded, "There were
times when these people would get to where they were what I con-
sider intoxicated, and I put them out and flagged them.,"

On March 23, 1967, Benton entered the tavern at approxi-
mately 8:00 or 8330 p.m., played pool and drank at the rate of
three glasses of beer per hour. At 10:30 p.m. he missed his bus
and re-entered the tavern. Referring to the presence of Andy
and Jean in the tavern, Greenan said that at the time Benton
missed his bus, "they must have been there." Arizr Benton re-

- turned, he .sat between the agents and Andy and Jean snd was
served "2 or 3 shots." Andy and Jean left the tavern; Benton
remained therein. .

When queried "What happened when Mr. Benton "eft?" the
witness responded, "Mr. Benton really surprised me. W..en he got :
up off the stool, like the agent said, he had a lot of difficulty
getting off the stool. He wasn't normal when he left the bar
stool to the front door,-he wasn't. This surprised me. This is
the first I realized there was any change in Mr. Benton from his
normal self. When he got off the bar stool and went for the front
door there was a big doubt in my mind as to his condition."

The testimony was in accord that shortly after Benton
stepped outside the tavern he fell down' a step and was removed |
from the scene by ambulance. Greenan testified that he conversed
with Benton while Benton was lying on the pavement; that he could
understand Benton and that Benton was not intoxicated.

Greenan did not observe Andy having any trouble drink-
ing nor did he refer to Andy and Jean as being alcoholics. His
wife may have referred tQ Andy and Jean as being alcoholics.

_ On cross examination the witness admitted that on the
night in questioh Benton drank beer while shooting pool. However,
during the period of an hour after he missed the busy; "he may have
had 2 beers and 2 shots or 3 beers and 3 shots, no more."

Additional cross examination revealed the followings

"Q When you saw him get off the stool at eleven-
twenty did you notice anything unusual about him?

A As he is normally. -

Q By that do you mean he staggered? . S

& I mean he wasn't sure of himself. He wasn't stable.
‘He had difficulty getting up, hard to make the door,
and he was wobbly on his fee%."

However, it was his opinion that Benton was not intoxi-
cated, "Jjust there was something wrong with the man." Asked whether
Benton was a "heavy drinker", he responded, "He can drink real good.
This man doesn't react to drink like a normal person,"

Further, the witness testifled that Benton, Andy and
Jean were arguing and talking loudly; that Andy and 3ean had enough
to drink and that Andy and Jean always stagger whether they have

" had drinks or not. Both are heavy drinkers,

: Albert Benton testified that on March 23, 1967 he entered
the 1licensed premises at "8, 8:30" p.m. He played pool and drank
beer until approximately 10:30 p.m. when he went for his bus, Upon
missing the bus, he re-entered the tavern to walt for the next one,
which was scheduled to arrive "an hour and ten minutes later", and
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sat "falrly close" to the agents. Andy and Jean were in the tavern
prior to his arrival. They did not drink an "unusual amount" that
night; nor did they act "out of the ordinary." He wouldn't say"
they were drunk .

: . Benton admitted having "2 shots, maybe 3 shots and 2 or ..
3 beers" after he missed hlS bus and "felt great" "felt normal.“yvvl

On the day in question Benton had been taking medication
prescribed for him by his doctor. On a previous occasiocn, mixing
- the medicine with whiskey caused an "adverse effect" upon him.
Acoording to his doctor, mixing the medicine and whiskey "could
cause a person to be apparently intoxicated." )

A fer he stepped down from the stool and lost his balance,t
Benton "realized that something was wrong", that he "shouldn't
-have taken the other shots because I was taking the p*lls."

The cross examination then proceeded thusly:

"Q You felt drunk?

A Yes,

Q@ You were drunk? S S
A I was 1ntoxlcated but not drunk.

And concluded as follows.

"Q Did you. still feel drunk when you got home? -
A Yes," _ o
The attorney for the licenSee arguedrmainly that the

bartender Greenan, having observed the actions of the patrons. over
a much longer period of time than the agents, was in a better
position to testify as to the patrons' state of sobriety. On the
~‘other hand, the attorney for the Division argued that the Division
had established the truth of the charge by the requisite pre- -
-ponderance of the evidence. Thus it is apparent that the maaor
point of inquiry presented herein is factual.. '

In evaluating the testimony and its legal 1mpaot, we are.'.}

guided by the firmly established principle that disciplinary pro=- . .
ceedings against liquor licensees are civil in nature and require -
.proof by a preponderance of the believable evidence only. Butler " -

Oak Tavern v. Division of Alcoholi¢ Beverage Control, 20 N.J. 373 -

1956); Freud v, Davis, 6% N.J. Super, 2L2 (App. Div, 1960)

Howard Tavern, Inc. v. Division of Alcoholic Beverage Control (App.

’?%V. }962 s not officially reported, reprinted in Bulletin'_r91,.
em ®

B In appralsing the factual picture presented in this pro= .
‘vceeding, the credibility of witnesses must be weighed. Testimony .
to be believed must not only proceed from thé mouth of a credible
witness but must be credible in itself. It must be such as the

common experience and obsefvation of mankind can approve as

probable in the circumstances, Spagnuolo v, Bonnet, 16 N.J. 5%6
(195%), Gallo V. Gallo, 66 N.Jde Super. 1 (App. Div. 1961).
o The general rule in these cases is that the finding must
 be based on competent legal evidence and must be grounded on a

~ reasonable certainty as to the probabilities ar151ng from a fair
- consideration of the evidence. 32A C.J.S., Evidence, SEC@ 1OH2.

I have had an opportunity to observe the demeanor of the -
witnesses as they testified and have made a careful analysis and
~ evaluation of thelr testimony.
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oy I am persuaded that- the testimony of the agento, pre-
sented in a direct and detailed manner was factual and crédible.
Their detailed-description of the deportment of Bgnton, Andy and
Jean clearly established the observable manifestations of
.apparent or actual intoxication. -

Greenan's testlmony that he conversed with Benton
while Benton was lying on the sidewalk ané that he could under-
stand Benton appears to be contradicted by Benton's testimony
to the effect that he remembered "faintly" lying on the ground.
Furthermore, I cannot disregard Benton's admission on cross
examination that he was "intoxicated but not drunk" and his
later admission that he still felt "grunk" when he arrived home.
Adgitionally, the testimony was in accord that Benton consumed
.two or three shots of whiskey and two or three ‘glasses of . -
beer during the perlod of approximately one hour after he missed
the bus. ' :

A licensee is fully accountable for all violations
committed or permitted by his servants, agents or employees.

Rule 33 of State Regulation No. 20. Cf. In re Schneider, 12 'N.J.
Super. 449 (Ag Div. 1951)s Kravis v. Hock, 137 N.J.L. 252
(Sup. Cte 194 ?

Afger carefully cons1dering and evaluating all of
the evidence adduced herein, and the legal principles applicable
thereto, I conclude that the Division has proved its case by :
clear and convincing testimony and by a fair preponderance of the
‘eredible evidence. I therefore reommend that the licensee be
found guilty of the charge. e

* The llcensee has no prlor adjudicated record of
suspension of license. I further recommend that the license
be suspended for thirty days. Re Bruce Zane, Inc., Bulletin
1740, Item 2 - ~ _

Conclusions and Order

C ertten exceptions to the Hearer's report and
- argument thereto were filed by the licensee's attorney,
pursuant to Rule 6 of State Regulation No. 16. - :

‘ I'find that the matters contained in the exceptions
~have either been considered in detail by the Hearer in his
report or are without merit.

' Consequently, having considered the entire record
herein, including the exceptions filed, I concur in the findings
and conclusions of the Hearer and adopt them as my conclusions.
I shall therefore impose the penalty recommended by the Hearer,
namely, a license suspension of thirty days.

:' Accordingly, it is, or this 18th day of September,
1967, ‘

R ORDERED that Plenary Retall Consumption License C-24 .

' issued by the Mayor and Common Council of the City of Gloucester

~ City to Alhe, Inc., t/a Erin Bar, for premises 300-302 N. :
- Broadway, Gloucester City, be and the same 1s hereby suspended for

thirty (30) days, commencing*-at 7:00 a.m. Monday, September 25,
' 1967, and termlnating at 7:00 a.m. Wednesday, October 25, 1967.

JOSEPH P. LORDI . ¢
~ DIRECTOR ’
*By order dated September 22, 1967, the suspension was deferred to
commence at 7:00 a.m, Monday, October 23, 1967, and to terminate
~at 7:00 a.m. Wednesday, November 22, 1967,
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%4, DISCIPLINARY PROCEEDINGS - ALCOHOLIC BFVERAGES NOT TRULY
a LABELED - LICENSE SUSPENDED FOR 25 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary
Proceedings against

)
)
MeGIN, INC. , ' N
t/a "BOTTOMS upn ) : CONCLUSIONS
- 71 Oceanport Avenue - AND ORDER
- West Long Branch, New Jersey )

Holder of Plenary Retail Consumption)
License C=3 issued by the Borough
Council of the Borough of West )
Long Branch

‘Landy, Bonello and Bonello, Egyse, by Francis V. Bonell:, HEsq.,
- Attorneys for Licensee.
Leon Chorkavy, dley Esq., Appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

Llcensee pleads non vult to a charge alleging that on
May 11, 1967, it possessed alcoholic beverages in five bottles
bearing labels which did not truly describe their contents, in
violation of Rule 27 of State Regulation No. 20.

Absent prior record, ‘the license will be subpended for
- twenty-five days, with remission of five days for the plea
“entered, leaving a net suspenslon of twenty days. BRe State
Restaurant, Inc., Bulletin 1754, Item 6.

Accordingly, it 1is, on this lst day of November, 1967,

ORDERED that Plenary Retail Consumption License C-3,
issued by the Borough Council of the Borough of West Long Branch
to MeGin, Inc., t/a Bottoms Up, for premises 71 Oceanport Ayenue,
West Long Branch, be and the same is hereby suspended for twenty
(20) days, commencing at 2:00 a.m. Wegnesday, November 8, 1967,
and terminating at 2:00 a.m, Tuesday, November 28, 1967,

' Director.

New Jersey State Libfary '



