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THE BILL OF RIGHTS

1. Géneral Introduction

Constitutional law has been absorbed in three great
dramatic struggles in the course of its development in the
United States. The first is rooted in the doctrine of separation
of powers, which distributes governmental power between three
departments -- legislative, executive, and judicial. By
devising a system of "checks and balances" the potential tyranny
of a dictatorship or an oligarchy was minimized. The second
struggle stems from the establishment of the federal system with
48 co-equal states functioning in a Union, and in which great
powers have been delegated to a centralized national government.
A bitter civil war was not sufficient to solve all the.aspects
of the problem of dual sovereignty; the clash between "states!
rights" and "federal éupremncy" is still with us,

However, it is the third struggle which is pertinent in
a consideration of a bill of rights. That is .the ageless contest -
between man and his sovereign, whether that sovereign be monarch
or democratic state. Does the individual have any _ights which
organized society must respect? As this society becomss more
complex, the issue becomes more taut. In the current wave of
totalitarianism and the glorification of the state, once widely
accepted maxims relativé to the status of the individual have

been discarded as obsolescent. The natural, inherent rights of



man which, at the close of the 18th Century, were part of the
political philosophy of the leaders in western civilization,

are being challenged today. There is confusion as to whetner

the state exists for man or man for the state. In drafting a bill
of rights this confusion must be dissipated. .

A bill of rights is a limitation upon the capacity of
the sovereign. In a constitution the people confer upon an insti-
tution called government the power to rule, but in a bill of rights
the ruler is curbed and it is made clear that the people are the
master, and the sovereign the servant.

New Jersey}s first Constitution did not have a bill of
rights, although the rights of trial by jury and freedom of
religious worship were included.1 This deficiency can be attributed
to the fact that the documént was drafted in the heat of war and
was adopted on July 2, 1776, before the Declaration of Independence.2
There was an urgent need for a skeleton government to replace
the ties with Great Britain which were being severed. It is
believed, further, that the framers considered the rights of man
to be s0 rooted in the principles of the common law that to state
them would be surplusage, particuiarly at-a time when "the fury
of a cruel and relentless enemy"™ was at their gates. It should
be recalled that eleven years later, when the United States
Constitution was born, no bill of rights was included in the basic
document. However, ratification of the Constitution hinged upon

an understanding that such a bill of rights would be forthcoming.

1. New Jersey Constitution of 1776, Articles XVIII and XXII
2. See Charles R. frdman Jr., The New Jersey Constitution of 1776,(1929)

3. See the Preamble of the N.J. Constitution af 1774



Congress acted in September, 1789, and the first ten amenduments
went into effect on December 15, 1791. They are considered the
equi?alent of a formal bill of rights in liniting the powers of
the federal sovereign.

In the Constitutional Convention of 1844 which forged our
present Constitution, there was grave doubt about the necessity
for a bill of rights.h The Committee on a Bill of Rights and
Privileges brought in a report which was substantially like Article
I in the existing docgment. Mr, William B, Zwing, a delegate,moved
to dispense with the entire report and referred to the bill of
rights as "abstract propositions which are improper here, and will
only serve to confuse the minds of the members."” He went on to
add that he had no objections to offer to the principles declared
but he saw "no necessity for a bill of rights at all."5

Chief Justice Hornblower of the New:Jersey Supreme Court,
and one of the outstanding delegates, was of the same mind. "We
have now arrived at a period when we should discard the lesson
which we have learned from our ancestors who were compelled to ask ‘
crowned heads for a bill of rights. What do we want them for?....
VWhy shall we tell ourselveé what our rights are, or protect our-
selves against ou'rselves?"6 It was not the argument of the learned
jurist which prevailed, but that of James C., Zabriskie, a delegate

with foresight and an understanding of human nature. He argued

' L. See Proceedings of the New Jersey Constitutional Convention of
1844, comp. and ed. by N.J. Writers' Project of Works Project
Administration 1942, pp.139-148,152-172,409-429,589~-592

5. Ibid, p. 139

6. Ibid, p. 169
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that: "Although the people may know their rights, to maintain
them unimpaired, it is necessary to have them frequently before
the mind...By adopting the declaration of rights we will cir-
cumscribe the action of the legislature within its legitimate
and proper sphere, as well as proclaim those great and fundamental
truths which lie at the foundation of civil liberty."
The work of this convention 103 years ago produced a
bill of rights which has stood the test of time amd which compares
favorably with similar provisions in the fundamental laws of our
sister states and in the United States Constitution. The revised
Constitution submitted to the people of the State by the Legislature
in 1944 contained no change in the product of the 1844 Convention.
Each paragraph of the article ® will be taken up seriatim
and its-source, judicial interpretations, and any suggested amend-
ments to it will be treated. Upon the completion of this analysis
suggested additions to the present bill of rights will be discussed.

2. Natural and Unalienable Rights
Article I, Paragraph 1

"All men are by nature free and independent, and have
certain natural and unalienable rights, among which
are those of enjoying and defending life and liberty,
acquiring, possessing, and protecting property, and
of pursuing and obtaining safety and happiness."
Source
This paragraph is almost in exactly the same phraseology
as reported by the Committee on a Bill of Rights and Privileges of

9
the 1844 Convention. It is interesting to note that the

7. Ibid, p. 170
8. N. J. Constitution, Art., I, Rights and Privileges

9. Proceedings, op. cit., p. 51



Convention substituted the words "by nature" for the words "born
equally"”. The latter expression was deemed unnecessary and in-
consistent with another portion of the Constitution where ™all
white male citizens™ were given the right of suffrage. There was
no intent on the part of the framers in 1844 to accord to a slave
the rights of a freeman.

Thirty-three other states give similar recognition to the
natural rights of persons, although expressed somewhat differently.lo
The Model State Constitution prepared by the Committee on State
Government of the National Municipal League adds a sentence
stressing the correlative duties of men. "These rights carry with
them certain corréqunding duties to the state".ll

Judicial Interpretation

This provision refers to the absolute, inherent rights of

9. Proceedings, op.cit., p. 51

10, Missouri Constitution of 1945, Art. 1, sec 2: "That all
constitutional government is intended to promote the general
welfare of the people, that all persons have a natural right to
life, liberty, the pursuit of happiness and the enjoyment of the
gains of their own industry, that all persons are created equal and
aré entitled to equal rights and opportunity under the law,
that to give security to these things is the principal office
of government, and that when government does not confer this
security, it fails in its chief design."

Illinois Constitution, Art. II, par.l: "All men are by

nature free and independent, and have certain inherent and in-
alienable rights-among these are life, liberty, and the pur-
suit of happiness. To secure these rights and the protection
of property, governments are instituted among men, deriving
their just powers from the consent of the governed."

California Constitution, Art. I, sec.l, is almost identical
with the New Jersey provision.

11. Partial Revision of 1946, Section 101



the citizen, referred to as natural or human rights. They pre-

ceded government and are inherent in the very nature of man himself.

They are not given but were rather declared by the Constitution, and

12

are inalienable. The State Government, however, possesses the

police power which enables it to act on behalf of the public health,

morals, comfort, order, safety and welfare. When the State or

its subdivisions are acting in this proper sphere, the individual's

life, liberty, or property may be %mpaired for the public good
1l

wi thout violating this provision. When no resultant publiec

14

benefit flows, the restriction upon the individual falls. The

Fourteenth Amendment of the United States Constitution prohibits

any State from depriving any person of life, liberty or property

without due process of law, and in its effect upon the relation

of the individual to the state, closely parallels Art. I, Par. 1 in

15

the New Jersey Constitution.

Agong the rights included herein are the right to earn a
1l

livlihood, the right to make contracts for the purchase and sale

17

of property and personal services, the right freely to eng:ge in
17

a lawful business or occupation, and the right of privacy.

185
13

14.
15.
16.
17.
18.

Mitnick v.Furniture Workers Union, Local No. 66, C. I. O.,12k N.J.

Mansfield and Swett, Incq§gest Orange, 120 N.J.L. 1l45;State
Board o k Control v. Newark Milk Co., 118 N.J. Eg. 504

State v. Packard-Bamberger & Co.,123 N.J.L. 180

State Board of Milk Control v. Newark Milk Co., Supra
Carrol v. Local No. 269,133 N.J.EgQ. 144
Brennan v. United Hatters of North America, 73 N.J.L. 729

MoGovern v. Ven Riper, 137 N.J.Eg. 2k




This latter right does not prevent fingerprinting and photographing
19 .
in advance of conviction, but does prevent the premature dissem-

ination of the records before conviction.

Suggested Amendments

The inclusion of the words "and women" after fhe words
"all men" in Art. 1, Par. 1, has been advocated in order clearly
to emphasize the equality between the sexes.zo An extension of
the enumerated rights, to include the right of every person to have
security from want and privation resulting from unemployment, was
suggested in the proceedings before the New Jersey Joint Legislative
Committee cornsidering a revised Constitution in 19h2.21 The in-

sertion of the word "equal" before the word "natural", as advocated

in the 1844 Gonvention, is still an issue.
3. Political Powers
Article 1, Paragraph 2
"All political power is inherent in the people. Govern-
ment is instituted for the protection, security, and
benefit of the people, and they have the right at all

times to alter or reform the same, whenever the publiec
good may require it."

Source '

As drafted by the Comﬁittee on a Bill of Rights and
Privileges in fhe 1844 Convention, this paragraph included the words:
"and to abolish one form of governmeni, and establish another" before
the word "whenever". The phraseology was attacked as too broad,

and it was pointed out thatvthere was no right to substitute an
19. McGovern v. Van Riper, 137 N.J.Eq. 548

20, Record of Proceedings before the Joint Committee...to Ascer-
tain the Sentiment of the People...as to change, 1942, pp.
38-9, and brief, 46-89

21, Ibid, pp 189; and see also 18, 21, 25



autocracy or monarchy for a republic, because the United States
Constitution charges the fgderal government with guaranteeing ﬁo
every state a republican form of governm.ent.22 With the criticized
langﬁage deleted the paragraph was adopted upon the insistence of
Delegate Moses Jaques, who believed the people were strongly in
favor of it. "For my own part, I would not consider it safe to go
home after voting to strike out this proposition. The people would
pelt me with rotten eggs or brick bats, or anything they could lay
their hands on."23 He was defeated in an effort to include the
thought that: "on entéring into society, men give up none of their
rights; they only adopt new modes, by which they are better secured.”
The Convention felt that these words were too abstract and not true.zb
The preamble of the New Jersey Constitution of 1776
enunciated the principle that "all the constitutional authority
ever possessed by the kings of Great Britain...was, by compact,
delivered from the people, and held of them for the common interest
of the whole society..." New Jersey thus early recognized that
the state exists for man, not man for the state. Only three

states fall to include a provision similar to Art. I, Sec. 2 in

22, Proceedings, op. cit., p. 140. The reference is to U, S.
Constitution Igi.TV, Sec. L4

23, Ibid, p. 14l
2’}. Ibid, ppo 1}09-11
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Suggested Amendments
Those who advocate introducing the initiative, refer- ‘
endum and recall into the Constitution suggested that Art. I, Par. 2
be amended so as to specifically contain such provisions.29

L. Rights of Conscience; Religious Rreedom
Article I, Paragraph 3

"No person shall be deprived of the inestimable privilege

of worshiping Almighty God in a manner agreeable to the

dictates of his own conscience; na under any pretense

whatever be compelled to attend any place of worship

contrary to his faith and judgment; nor shall any person

be obliged to pay tithes, taxes, or other rates for

building or repairing any church or churches, place or

places of worship, or for the maintenance of any minister

or ministry, contrary to what he believes to be right, or

has deliberately and voluntarily engaged to perform."

Source
This paragraph closely follows the wording of Article
XVIII of the 1776 Constitution., The 184, Convention found no
mcessity for changing the earlier language. An amendment was
rejected which would have added the qualifiecation "but liberty
of conscience is not to be construed to excuse acts of licentious-
ness, or justify acts inconsistent with the peace and liberty of
0
the State." .
All the states except Oklahoma contain safeguards

equivalent to those of Par. 3, but in many cases the provisions are

29. Cf., Report of Proceedings before the Joint Committee...,19h2

op, cit., pp. 169-70, 172-3 and 311, where these proposals
were advanced in discussing other Articlos of the Constitution

30, Proceedings, op cit., pp. 141-42. This qualification does
appear in the gonstitutions of Missouri, California, New York
and Illinois.
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shorter and less detailed. The present New Jersey Constitution

devotes two separate paragraphs--Pars. 3 and 4--to religious

freedom, while many other constitutions combine the material into
31

one.

Judicial Interpretation

A state constitution is not theé only bulwark protecting
the individuel's religious freedom from state encroachment. The
'Fourteenth Amendment of the United. States Constitution has been
held to apply, and it is a deprivation of liberty without due pro-
cess of law for a state to interfere with the religious life of
persons within its jurisdiction. Thus, a statute (P.L. 1932, C. 145)
requiring pupils in public schools to salute the flag of the United
States and repeat an oath of allegiance every school day was sus-
tained under this paragraph in the New Jersey Constitution on the
ground that the salute and pledge were not religious rites.32 The
same statute would be invalid today as in violation of the United
States Constitution.33 The United States Supreme Court adopts the

view that the inhibition of the First Amendment that Congress shall

31. The Model State Constitution of the National Municipal League
is very terse: "No law shall be passed respecting the establish-
?ent of r?ligion, or prohibiting the free exercise thereof."
Sec, 110

32. Hering v, State Board of Education, 137 N.J.L.,455, affirmed 118
N.J.L. 566, appeal dlsmissed, 552"6.8. 624 ’

33. W. Virfinia State Board of Education v. Barnette, 319 U.S. 624,
reversing Minersville Schoo strict v. Gobitis, 310 U.S. 586 In
Morgan v, Civil Service Commission,l’l N.J.L. L10, the New Jersey

upreme Court noted that EEIs paragraph has the same quality and:
meaning as the Fourteenth Amendment of the U. S. Comnstitution.
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not prohibit the free exercise of religion, secures the individual
against adverse state action by virtue of the Fourteenth Amendment.

Under Art. 1, Par. 3 an individual has the right to go
from house to house to solicit donations and subscriptions for
religious causes, to distribute religious circulars and to preach
his religious beliefs without obtaining a permit. The court
has refused to compel a husband in a matrimonial dispute to make
overtures to induce his absent wife to return to him by acceding
to her demands that they be married by the Catholic Church, where
the husband was a member of another church. The constitutional
inhibitions forbidding legislation based upon religious qualifica-
tions extend to decrees of a judicilal tribunal. g

Recently a statute authorizing school district boards of
education to make rules and contracts for the transportation of
children to and from schools, including other than public schools,
and a resolution of a township board of education providing for
transportation of school children to parochial schodls as well as
. public schools, were sustained as valid under this and the

succeeding paragraph of the New Jersey Constitution.

34, Tucker v, Rapdall, 18 N.J. Mis Rep. 675. This apparently re-
verses Semansky v. Common Pleas Court of Essex County, 13 N. J.
Mis. Rep. 589. The U., S. Supreme Court has repeatedly applied
the 1li,th Amendment to this problem. See Murdock v. Commonwealth
of Pennsylvania, 319 U.S. 105

35. Knibb v. Knibb, 94 N.J. EQ. 747, 121A:715 (E. & A.)

36, Everson v. Bd., of Education of Ewing Township, 133 N.J.L. 350.
The statute and resolution are also valid under the li4th
Amendment of the U, S. Constitution., See Everson v. Board of
Education of Ewing Township, 67 S.Ct.504
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Suggested Amendments

It has been suggested that the word "right" be substituted
37
for the word "privilege" in the first clause of the paragraph.

It was also suggested before the 1942 Joint Legislative Committee
that the clause "and no person shall be rendered incompetent to be
a witness on account of his opinions on matters of religious belief"
be added to Par. 3.38 |

5. No Religious Establishment or Test
Article I, Paragraph L

"There shall be no establishment of one religious sect,
in preference to another; no religious test shall be
required as a qualification for any office or public
trust; and no person shall be denied the enjoyment
of any civil right, merely on account of his-religious
principles.”

Sourace
This paragraph was adopted without serious debate in the
Convention of 1844 and with only minor changes from the Committee
39
report, The original Constitution of 1776 placed Protestants
in a favored position. Article XIX stated:
"That there shall be no establishment of any one religious

sect in this province in preference to another; and that

no protestant inhabitant of this colony shall be denied

the enjoyment of any civil right, merely on account of

his religious principles; but that all persons, professing

a belief in the faith of any protestant sect, who shall
demean themselves peaceably under the government &s hereby

37. The Missouri Constitution of 1945 declares: "that all men have
a natural and indefeasible right to worship Almighty God accord-
ing to the dictates of their own consciences; that no human
authority can control or interfere with the rights of conscience...
that no person can be compelled to erect, support or attend any
place or system of worship, or to maintain or support any priest,
minister, preacher, or teacher of any sect, church, creed or
denomination of religion; but if any person shall voluntarily
make a contract for any such object, he shall be held to the
performance of the same." Art. I, secs. 5,6

38, Record of Proceedings, op. cit., p. 24
39, The Committee report contained no reference to religious test.

Proceedings, op. cit., p. 52
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established, shall be capable of being elected into

any office of profit or trust, or being a member of
elther branch of legislature, and shall fully and freely
enjoy every privilege and immunity bnjoyed by

others their fellow-subjects."

Judicial Interpretation

In addition to the cases cornsidered under the previous

paragraph, the court has held that the civil right of a person to

testify in his own behalf is one that cannot be taken from him

because of his belief or disbelief on religious topics. He has a

right to testify under an initial solemnity, such as an affirma-

40

tion binding him to tell the truth.

Suggested Amendments

The present Constitution forbids a religious test as a

qualification for any office of public trust. It has been suggested

that the prohibition be extended to religious tests for publiec

or private employment., This would be similar to an anti-discrimin-

ation provision which will be treated later.

6. Liberty of Speech or of the Press
Article I, Paragraph 5

"Every person may freely speak, write and publish his
sentiments on all subjects, being responsible for

40.

State v. Levine, 109 N.J.L. 503. This does not apply to
witnesses generally, but only to parties to litigation, Some
states have specifically relleved all witnesses from a
religious test. Missouri Constitution, Art. I, sec. 5: "No
person shall, on account of his religious persuasion or belief,
be disqualified from testifying or serving as a juror."
California Constitution, Art.I,sec.)f: "No person shall be
rendered incompetent to be a witness or juror on account of his
opinions on matters of religious belief." See also New York
Constitution, Art.I,sec. 3. ;
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the abuse of that right. No law shall be passed to
restrain or abridge the liberty of speech or of the
press. In all prosecutions or indictments for libel
the truth may be given in evidence to the jury; and
if it shall appear to the jury that the matter charged
as libelous is_true, and was published with good
motives and for justifiable ends, the party shall be
acquitted; and the jury shall have the right to
determine the law and the fact."

Source
This paragraph was taken from the 1821 Constitution of
New Yo:t'ls:'l+ without change, by the Convention of 1844 in New J’ersexy.’"'2
Every state has similar guarantees, although some of them contain
no reference to libel. ‘Congress is prohibited from abridging the
freedom of speech, or of the p:ress.l"3

Judiecial Interpretation

The rights of free speech and free press are cherished by
the American people and have always been jealously guarded. These
rights are always put to the test when the utterances or writings
are extremely unpopular, but the courts have emphasized that thé
vmerest minority may be heard. The New Jersey Court of Chanéery
went to the heart of the matter in a case involving a pro-Nazi
organization:

"Our law does not prohibit the public expression of un-
popular views. It is lawful to advocate, for instance,

the establishment of a dictatorship in America, or a
soviet form of government or an hereditary monarchy,

L1. Now Art, I, par. 8 of the New York Constitution. See Cali-
fornia Constitution, Ar. I, sec. 9.

L2, The debate on a motion to strike out the clause giving the
juror the right to determine law and fact was of a high
order. See Proceedings, op. cit., pp. 142-48

L3. U.S. Constitution, First Amendment.

biy. Ameg%%an League of Friends of New Germagx v. Eastmead 116 N.J.
E. &,
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or the abolition of religious freedom, or other
changes in our political, economic or social system,
no matter how unwise or how shocking. If lawless
elements in the community instead of ignoring such
propaganda, or meeting it by sound argument, resort
to riot, it is the duty of police to protect the
lawful assemblage and repress those who unlawfully
attack it."

A statute making it a misdemeanor to make any state-
ments inciting, promoting, or advocating hatred, abuse, violence,
or hostility againgt any group of persons by reason of race,
color, religion, or manner of worship was held invalid as a
curb on freedom of speech.hs

The rights of free speech and press, like others, are
limited by police power of the state when called into action on
behalf of the public.safety, morals, health or welfare.h6 There
must be™ clear and present danger" to the public interest, however,
before the individual's rights are sacrificed. That is the

standard invoked by the United States Supreme Court when applying

L5. State v. Klapprott, 127 N.J.L. 395

L6, State v. Blackt 54 No.J.L. 446: "While a man has a right to
express his opinions, e exercise of this right, like all
other general rights, is the subject of reasonable police
regulations. A man cannot rise in church during service
end deliver a political harangue, or shout his convictions
about public measures at midnight, in the streets of a city,
without liability of being arrested as a disorderly person."
See also State v. Boyd, 86 N.J.L. 75, where it was said: " ....
free speech does not mean unbridled license of speech, and
that language tending to the violation of the rights of
personal security and private property and toward breaches
of the public peace is an abuse of the right of free speech,
for which by the very constitutional language invoked, the
utterer is responsible." Also see State v. O'Donnell, 200
Atl. Rep. 739, holding the Disorderly Persons Act, R.S.
2:202-7, constitutional '
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: L7 .
the Fourteenth Amendment to state action. Just as in the case

of freedom of religious worship, the rights of free speech and
press are protected against state abuses by the dus process clause
of this amendment. ©

Peaceful picketing in a labor dispute is an exercise of
the right of free speech on the part of laborers, who are thereby
advising or notifying others of their point of view. This
right to picket is not dependenf on an immediate employer-employee
dispute and it is not essential that the employer's own employees
be in controversy with him.5o When pickdting is accompanied by
violence, threats, intimidation, or coercion, the state may re-
strict the laborers' activities.5l

The distribution of non-commercial circulars on the
public streets and in other public places without obtaining a
license or permit so to do, is protected by virtue of the Federal
Constitution.5 Public speaking in parks and other public places

without first obtaining a permit from a municipal official,

L7. Gitlow v. New York, 268 U.S, 652, See dissent of Mr. Justice
" Holmes which 1Is now the view of the court. Pennekamp v.
Florida, 66 S.Ct 1029. See also State v. Tachin, 92 ﬁ.J.L.269.

48. Thomas v. Collins, 323 U.S. 516
L9. Westinghouse Electric Corp. v. United E.R. & M. Workers, 139
.J Q.

50. Kingston Trap Rock Co. v. International Union, 129 N.J Eg. 570;
. L. Kerns Co. v. Landgraf, 12 R

51, Isolantite, Inc. v. United E. R. & M, Workers, 130 N.J.Fq. 506

52. Lovell v. Griffin, 303 U.S. 444
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as required by ordinance, was not protected under the New Jersey
COnstitution,53 but would be under the Fourteenth Amendment of the
United States Constitution.5h New Jersey courts have recently
held that sound amplification of public speaking is not part of
the constitutional guarantee.55 '

The provisiens of Art. 1, Par. 5 with respect to libel
met firm opposition in the Convention of 1844. Historically,
ugder the common law, the jury decided questions of fact and the
oourt questions of law. Chief Justice Hornblower opposed the
provision that the jury have the right in libel trial to decide
both the law and the fact. He considered it a departure from
common law precedent and argued it would prevent the court from
granting a new trial when a defendent was wrongfully convicted by
a jury and also would permit the jury to pass on the admissibility
of evidence. 'There was a spirited debate, the provision finally being
adopted because of a feeling that courts had abused their powers in
this type of action.56 A complete exposition on the operation

57
under this Paragraph is given by the New Jersey Supreme Courti

53. Thomas v. Casey, 121 N.J.L. 185

5h. Hague v, Committee for Industrial Organization, 307 U.S. 4,96
55. Kovaes v. Cooper, 135 N.J.L. 6l

56. Proceedings, op. oit, pp. 1l42-48
57. Drake v. State, 53 N.J.L. 23
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"It was not intended to affect the duty of the court

to decide all questions of law relating tv the ad-
mission of testimony and such other matters as are
preliminary to the final submission of the case to the
Jury; nor to affect its duty to instruct the jury with
regard to their legitimate province in the decision of the
cause, and with regard to those general principles of the
oriminal law and of the law of libel which are of a -
technical nature, and with which the jury can scarcely
become acquainted, save through the instructions of

the court."

The court can express its opinions to the jury touching the character
of the particular publication charged as libelous and the motives
and ends presented for its justification:

"But since, upon these topics an intelligent layman may
be as competent to judge as an intelligent lawyer, and
because the liberty of the press had been thought to
be endangered by the peremptory control qver them
assumed by the courts, the purpose of the provision
was to declare and secure the right of the jury to
decide for themselves, with proper regard to the views
of the court, whether the meaning and tendency of the
publications were such as to bring it within the legal
definition of a libel, whether it was privileged
under the rules of the common law, and whether it was
true, and published with motives which to them appeared
good and for ends which to them appeared Justifiable.™

Suggested Amendments

The Missouri Constitution was amended in 1945 so that
the provision analogous to Art., I, Bar. 5 would apply to_slander
as well as libel actions, but only in the case of libel does the
Jury determine the law and the facts. ’ In Missouri as well as
in Illinois both eivil as well as oriminal trials for libel come

59
within the constitutional provisions.

58, Art. I, par. 8
59. Illinois Constitution, Art. II, Par. 4
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7. Searches and Seizures
Article I,Paragraph 6

"The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures shall not be violated; and no
warrant shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing
the place to be searched and the papers and things to
be seized."
source
This paragraph is practically the same as the Fourth
Amendment to the United States Constitution. All of the states
except New York and North Carolina have similar provisions in
their fundamental law. The Convention of 1844 adopted the para-
graph as drafted by its Committee without any‘debate.

Judicial Interpretation

The excesses of the colonial period, when British army
officers acting under writs of assistance invaded the private homes
of the people in order to ransack every area, gave birth to
constitutional guarantees of this type. The New Jersey courts have
differed from the federal courts in determining the admissibility
of evidence obtained in violation of this paragraph. Property
obtained through an unjust%giable search and seizure is admissible

61
in evidence in this State, but not under the federal rule.

Of course, a search with the consent of the accused is not unlawrul.62
The state courts have defined a search warrant as an

order in WTiting signed by a magistrate, directed to a peace

offlcer, commanding him to search for personal property and bring

it before the magistrate. The term "probable cause™ in Par. 6

60. State v. Merra, 103 N.J.L. 361
61l. Weeks v. United States, 232 U.S. 383

62. 3tate v. Glberson, 99 N.J.L. 85
63. State v. Best, 8 N.J. Misc.Rep. 271
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means reasonable grounds for suspicion, supported by circumstances
surficiehtly strong in themselves to warrant an ordinarily cautious
man in believing that the accused is guilty of the offense with
which: he is charged.6 The prosecutor need not necéssarily have
personal knowledge of the transaction of which he complains; he

may rightfully act upon information communicated to him in the
ordinary routine of business, where he honestly believes such
information to be true and the information is of such a character
and is communicated in such a manner that under similar circumstances
it would be acted upon by a man of ordinary prudence.

The guarantee by the State against unreasonable searches
and seizures is not considered within the scope of the due process
clause of the Fourteenth Amendment t%Q@ the Federal Const;tution.és

Suggested Amendments

The federal rule as to the non-admissibility of evidence
illegally ob%ained is defended as implementing the constitutional
guarantee and attacked as impairing the efficiency of criminal
prosecution. If New Jersey is to adopt the federal rule, a pro-
vision such as the followiné is suggested: "No evidence obtained

by any officer in violation of this provision shall be admitted

64. lLane v. Pennsylvania Rarilroad Co., 78 N.J.L. 672
65, Adams v. New York, 192 U.S. 585
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in evidence against the accused on the trial of any oriminal
case."

| There is dougg whether this paragraph appl;es to the
tapping of telephones, A suggested additipn to deal with this
has been urged., It would read: "The right of the people to
be secure against unreasonable interception of telephone and
telegraphic communications shall not ﬁe violated, and ex parte
.orders or warrants shall issue only updn oath or affirmation
that there.ia reasonable ground to believe that evidence of
orime may be thus dbtained and identifying the partiocular means :
~of oommunioation and partioularly desoribing the person or
persons whose communicationa are to be 1nteroepted and the
' purpose theraor.

' The Pederal Constitution and that of most states differ

from Neﬁ Jersey's in the last olause of Par, 6. They read: "and
the persons and things to be seized", rather than "and the

papers and things to be seized."

66. In Olmstead v. United States,277 U.S. 438, the U, 8, 8
Court refused to extend the socope of the Fourth Amendment's
protection to inoclude the secret tapping of telephone wires
for the purpose of proouring evidence,
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8., Trial by Jur
A ArticTe I, Paragraph 7
"The right of trial by Jury shall remain in-
violate; but the legislature may authorize the trial

of civll suilts, when the matter in dispute does not
exceed fifty dollars, by a jury of six men.

Source

The right of trial by jury 1s one of the gréat
tenets of the common law and was firmly recognized in the
New Jersey Constitution of 1’776.67 The Committee on a Bill
of Rights and Privileges in the 1844 Convention reported
this paragraph without the qualification following the
semicolon in Par. 7, which was added on the floor of the
Co;vention. The Paragraph received brief debate.

Judicial Interpretation

The courts have held that both the 1776 and

1844 Constitutions do not enlarge, but merely secure, the

right of trial by jury.68

67. Art XXII: ".... and that the inestimable right of
trial by jury shall remain confirmed, as a part of
the law of this colony, without repeal, forever."
See Seventh Amendment of the 'U.S. Const.: "In
suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by
jury shall be preserved...."

68. Carter Bros. v. Camden District Court, 49 N.J.L. 600;

Stizza v. Rssex County Juvenile and Domestic
Relatlions Uourt, 132 ﬁ.?.L. 406,
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9. Rights of Persons Accused of Crime
Article I, Paragraph 8

"In all criminal prosecutions the accused shall
have the right to a speedy and public trial by an
impartial jury; to be informed of the nature and
cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have
the assistance of counsel in his defence.™

Source
The Constitution of 1776 was less comprehensive
on‘this subject. It provided merely "That all criminals
shall be admitted to the same privileges of witnesses and
counsel, as thelr prosecutors are or shall be ehtitled t',o."v2

The present paragraph is substantially identical with the
Sixth Amendment to the Unlited States Constitution.

Judicial Interpretation

The jury required by this provision is one of
twelve persons, as at common law,. but the qualifications of
the jurors can be set by the Legislature where no discrimin-
ation 1is practised.’?:5 The trial by jury can be w:aul.\'red.v4
It is not required in petty criminal offenses, where summary
trial without a jury before a magistrate was recognized at
thgltime of the sdoption of the Constitution.74 The Legis-

lature may require a jury trial in a murder case even though

75
the prisoner pleads guilty.

72. Art. XVI.
73. State v. James, 96 N.J.L. 132
74, State v. Stevens, 84 N.J.L. 56l.

74, Xatz v. Eldredge, 96 N.J.L. 382; reversed on o ther
Erounds, OT Wb, 123, 98 N.J.L. 185,

75. State v. Genz, 57 N.J.L. 459. ‘
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Although a public trial 1s required, a court can exclude a
part of the audlence from the courtroom where the defendant
is not pre judiced nor deprived of the presence of any .
person who might be of advantage to him.76

A defendant is entitled to an arraignment, where
a formal opportunity is given to him to bs ifformed of the
nature and cause of the accusation against him. Thils right
may be walved by participation of the defendant's counsel
in the selection of jurors, presentation of proofs, and
summation of the case to the j)ury.rr7 An indictment must be
certaln in its allegations, so that it can be seen upon
inspection not merely what the nature of the crime is, but
what particular crime is intended to be charged.78 The mere
recital of non-descriptive words from a statute will not
constitute a reasonably complete statement of the offense.79

The accused has the right to be confronted with
the witnesses against him, but the trial of a pefson for a
crime, not a capital offense, commenced in his presence, may
be continued in his absence.so It is not error to re-read a
portion of the testimony or a portidn of the judge's charge
in the temporary absence of the defendant.

The accused must be reasonably diligent in employ-

ing counsel and can not indefinitely postpone trial.

76. State v. Cenese, 102 N.J.L. 134.

7. State v. 0'Toole, 115 N.J.L. 205; certiorari denied,
296 U.S. 613; rehearing denied, 296 U.S. 662.

78, State v. Borg, 9 N.J. Mlisc. Rep. 59.

79, State v. Schmidt, 57 N.J.L. 625.
80. State v. Nardella, 108 N.J.L.148,154A.834(E%A)

P~ - i o a p— P g— e - o re— ]
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Where an offense was not criminal at common law
it is a fit subject for prosecution and punishment in
summary proceedings without action by a grand jury.84 How=
ever, 1f the crime was indictable at common law a person
cannot be tried, coﬁvicted, and punished in a summary pro=-
ceeding.85 The effect of making an indictable common law
crime punishable and abatable in the Court of Chancery has
been held to violate this provision.8

The Legislature cannot authorize an amendment in
substance which will change an indictment found by a grand
Jury so as to substitute one crime for another charged there-
1n.87 A statute 1s valid which permits an amendment of an
indictment when the name of any person }njured is misstated,
1f the court considers the defendant is not prejp.diced.88

Under this paragraph a person has no right to have
a particular set of men constitute a grand jury as long as
the jury is impartia1.89 The right set forth in the provision

20
being a personal one, it can be waived by the individual.

84. State v. Murzda, 116 N.J.L. 219,

85. Richardson v. State Bd. of Control of Institutions and
Agencies, 99 N.J.L. DlBe

86, Hedden v. Hand, 90 N.J.Eq. 583.

87. 8tate v. Cohen, 105 N.JsL. 529; State v. Sing Lee
UL N.J.L. 266, ; ;

88, State v, Tolla, 72 N.J.L. 515,

89. State v. Egan, 82 N.J.L. 317, affirmed 84 N.J.L. 701.

90. Edwards v. State, 45 N.J.L. 419.
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Suggested Amendments

The Commission on Revision of the New Jersey
Constitution in 1942 urged that this provision be amended
to read "a capital or other infamous crime," instead of
"a criminal offense." This would decrease the scope of
" the guarantee, but it has been advocated on the theory
that the individual benefits when minor crimes are
speedily disposed of by a competent coomitting magistrate
in the local community. The advocated amendment would
bring New Jersey into line with the Federal Constitution.gl
The Commission further advocated the removal of the words
"or in cases cognizable by justices of the peace," inasmuch
as justices of the peace had been aﬁolisheg as constitu-

tional officers in the revised constitution proposed by 1t.

1l. Double Jeopardy; Bail
Artlicle I, ?arggragﬁ 10

"No person shall, after acquittal, be tried for
the same offense., All persons shall, before con-
viction, be ballable by sufficient sureties, except
for capital offenses, when the proof 1is evident or
presumption great."

Source
In the Convention of 1844 the Committee on the Bill
of Rights worded the first sentence of this provision
differently: "No person shall be twice put in danger of

punishment for the same offense..."92

91l. U.S. Const., Fifth Amend; see also New York Const.,
Art. I, par. 6.

92, Proceedings, op. cit., p. 53.
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Chief Justice Hornblower pointed out that this might prevent
a second trial after a conviction had been set aside as

based on error. He also feared that a second trial ‘would

be precluded when the jury failecd to reach an agreemenrt or
there was a mistrial. He persisted in pressing his argument
against spirited opposition, with the result that the present
phraseology was finally adopted.93 The Federal Constitution
follows the original wording.94 The constitutions of some
states are even more specific than that of New Jersey.95

Judiclal Interpretation

The courts have adhered to the views of Chilef
Justice Hornblower and under this provision where a conviction
is reversed, a new trial can be had.96 In like vein, a mis-
trial does not involve the element of double Jeopardy.97

Early recognition of double jeopardy as a common law
maxim appears in the reports. The New Jersey courts have in-
dicated that they would have recognized it and acted upon 1t

without the constitutional provision:98

93. 1Ibid, pp. 152-57, 412-14 - and see p. 590.
94, U.S. Constitution, 5th Amend.

95, Missouri Const., Art. I, par 19: "....nor shall any
person be put again in jeopardy of 1life or liberty
for the same offense, after being once acquitted by a
Jury; but 1f the jury fail to render a verdict the
court may, in its discretion, discharge the jury and
commit or bail the prisoner for trial at the same or
next term of court; and if judgment be arrested after
a verdict of gulilty on a defective indictment or in-
formation, or if judgment on a verdict of guilty be
reversed for error in law, the prisoner may be tried
anew on a proper indictment or information, or accord-
ing to the law."

96, State v. Silver, 101 N.J.L. 232.

Q7. State v. Bloc_k, 119 N.J.L. 277’ affirmed 121 N.J.L. 73.
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It was not intended to aid a wrongdoer. The lmmunlty does

130
not extend to tort actions, to penalties for offenses that

131 : 132
-involve injury to the publie, to allowances for alimony,

or to contract actions taintedby fraud. The fraud which
destroys the immunity is not confined to fraud in the
creation of the debt, but extends to subsequent fraudulent

conduct of the debtor, for the purpose of defeating his
133
creditor in the recovery of the debt by due process of law,

’ 134
Malice 1s not a necessary element of the fraud. = The

judicial officer ordering the arrest must, however, adjudge

135
that the fraud exists based upon satisfactory proof.

19. Right of Assembly and to Petitlon
Article 1, Paragraph 18

"The people have the right freely to assemble
together, to consult for the common good, to make
known thelr opinions to thelr representatives, and
to petition for redress of grievances.,"

Source and Interpretation

This paragraph 1s similar to the restriction
- e
placed on Congress by the Federal Constitution.

130. Duro Co. v. Wishnevsky, 126 N.J.L. 7.

131. Lowrie v. State Bd. of Registration, etc., 90 N.J.L. 54.
132. Adams v. Adams, 80 N.J.E.175.
133. Ex Parte Clark, 20 N.J.L. 648,

134. In re Hardon, 99 N.J. Eq. 719.

135. Kulich v. Kertacy, 12 N.J. Misc. Rep. 743,
136, U.S. Const., First Amend. :
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It 1s qualified in some, 1in order that laws may be passed
to punish those who carry concealed weapons.

(b) Protection against Self-Incrimination

"No person shall be compelled to testify
against himself in a criminal cause."

Only ten other states fail to add this safe-
guard in their constitutions. It is recognized in the
Federal Constitution as a limitation upon the Federal
Government.l41

(¢) Equal Protection of the Laws; Anti-Discrimination Clause

"No person shall be denied the equal protection
of the laws of this state or any subdivision there-
of. No person shall, because of race, color, creed

"or religion, be subjected to any discrimination in
his civil rights by any other person or by any firm,
corporation, or institution, or by the state or any
agency or subdivision of the state."

This provision appears as Article I, paragraph 11
in the New York Constitution of 1938, The Fourteenth
Amendment of the Federal Constitution prohibits any state
from denying to any person within its jurisdiction the
equal protection of the laws; this prohibition applies to
agents and subdivisions of the state but not to private
persons, firms, or corporations. An anti-discrimination
amendrient was strongly urged by certain persons and groups

142
before the 1942 Joint Legislative Conmittee.

141, U.S. Const., Fifth Amend.

142, Record of Proceedings, op. cit., pp. 24, 41, 90-1,
258, 391.
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(d) Equality of the Sexes

"No citizen shall be deprived of any rights,
privileges or resgonsibility because of sex or
marital status." 143

(e) Rights of Labor

"Labor of human beings 1s not a commodity
nor an article of commerce and shall never be so
considered or construed. Employees shall have
the right to organize and to bargain collectively
through representatives of their own choosing."

This provision appears as Articl? I, paragraph
17 in the New York Constitution of 1938. The Commission
on Revision of the New Jersey Constitution in 1942 in-
cluded the right of labor to organize and bargain col-
lectively in Article III, Section VII, paragraph 2, of
its draft Constitution.l44

(f) Testing Constitutional Questions

"Any citizen or taxpayer may restrain the
violation of any provision of this constitution
by a sult with leave of Superior Court upon
notice to the Attorney-General,"

The Commission on Revision of the New Jersey
Constitution in 1942 recommended this provision. The
Commission stated:

"Any citizen who believes an act of the Legis-
lature authorizing an expenditure of public money
violates the constitution cannot now prevent the
expenditure, unless he can show that the injury to
him is different in kind and degree from what
every other citizen suffers. The new provision
wipes out this legal impediment and brings the
State Governmint under effective public scrutiny
and control,"145

143. _Ibid, pp. 38, 42, 46-89 for 1942 proponents.
l144. JIbid, pp. 18, 21, 25, 41, 178 for proponents.
145. Report of The Commission, 1942, p. 15.
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EFFECT OF PROVISION FOR PERIODIC VOTE ON
CALLING CONSTITUTIONAL GONVENTION

Eight state constitutions have provisions intended to require
pgriodic submission to the wvoters of the question of whether or not to hold
a constitutional convention; New Hampshire, every seven years; lowa, every
ten years; Michigan, every siiteen years; Maryland, Missouri, New York, Ohio
and Oklahoma, every twenty years.

An analysis of the history of constitutional revision in these states
demonstrates the fact that the number of conventions does not increase in direct
proportion to the facility with which conventions can be called.

1. New York. The 1846 New York constitution contained the provision
for a periodic fevision every twenty years if the question were approved by the
voters. The question was submitted in 1866, 1886, 191L (by virtue of legislative
action) and automatically in 1936, The reason for the gap after 1886, when the
question was submitted automatically, and 191k, when it was submitted by order
of the legislature, was that the convention following the 1886 submission was
delayed until 189k due to a dispute between the goﬁernor and the legislature as
to the method of electing delegates. Thus the next mandatory date would have
been 1916, But the legislatﬁre anticipated it by two years.

On each of these occasions, 1866, 1886, 191k and 1936, the people
voted for the convention. However, the people rejected the constitution pro=-
posed by the 1867 convention except for the judiciary article which was submitted
separately. The people approved the constitution proposed by the convention of
189L. The constitution of 1915 was rejected and the convention of 1938 resulted
in the adoption of some and rejection of other comprehensive amendments., Accord-
ing to leaders of civic organizations, the vote on the 1938 proposals was a very

discriminating job.
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At any rate, as far as New York State is concerned, while the people
voted for a convention each time they had an opportunity, they were quite selec-
tivé or discriminating in voting on the products of the conventions.

2, Ohio, The automatic vote provision was incorporated in the Ohio
constitution in 1912, The people voted against the convention in 1932 in spite
of the fact that conservative'civic organizations like the Citizens League of
Cleveland urged an affirmative vote, The vote will next occur in 1952, Civic .
forces in Ohio are already beginning to plan the careful campaign which they thirk
will be necessary to induce the people to vote for the convention at that time.

3. Michigan, ‘The Michigan constitution of 1850 authorized referenda
on the question of hslding a constitutional convention, both by legislative actim
at any time, and, as a result of a mandatory provision calling for a referendum,
at l6~year intervals. There have been eight referenda - four as a result of each
method. Only two conventions resulted from the eight votes. On three of the six
other occasions, the vote for a convention exceeded that against, but fell short
of the required majority of the total vote cast at the election, Of the five
constitutions submitted to the voters during the life of the state, three were
approved, two rejected.f

The following letter from Professor Arthur Bromage shows that the last

two proéosals were defeated by substantial majorities of the people voting on the
question,

UNIVERSITY OF MICHIGAN
Department of Political Science

Ann Arboer

July 26, 1947
Dear Bebout:

I have your letter of July 23 in which you raise questions about the
periodic vote requirements for a constitutional convention in Michigan.
As to the record since the constitution of 1909, there have been two votes
under the automatic provision. In 1926 the people rejected a call of a con=-
vention by a vote of Yes--119,L91 and No--285,252, Again in 1942 the people
rejected the call of a convention by a vote of Yes--408,188 and Ne--L68,506.
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I believe that objections to the automatic vote are not well taken,
There are so many interests protected by modern state constitutions that
there seems to- be a natural tendency against the call of a constitutional
convention, Certainly the people have the good judgment to turn down the
call of a convention if they deem the time to be inappropriate., The great
problem in Michigan has been in arousing the people with the need for cone-
stitutlonal rev151on.

Sincerely yours,
/s/ Arthur W. Bromage
Arthur W, Bromage

AWBs nw

L. Missouri. Two Missouri conventions have been held as a result of
the automatic vote on revision provided for by a popularly initiated amendment
adopted in 1920, The first submission of the convention question in accordance
with the mandate of the amendment was in 1921, and the question was again sub-
mitted in 1942 (one year late). The people voted to call the convention both
times, They rejected most of the work of the 1922-1923 convention while they
adopted the cqnétitution proposed by the 1943-19LL convention. Both the favorable
vote on the revision question in 1942 and the adoption of the constitution in 1915
were the result of vigorous, well-organized campaigns by cross-section citizen
organizations.

5. and 6, Iowa and Maryland, Iowa has had a provision requiring

submission of the question of constitutional revision ever since 1867. TYet
neither state has had a constitutional convention since, due generally to the
popular habit of wvoting "No" when the question comes up.
Note the following statements by Professor Herman H, Trachsel of the
State University of Iowa and Professor Joseph Ray of the University of Maryland.
THE STATE UNIVERSITY OF IOWA
Department of Political Science

Iowa City
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July 26; 1947

Dear Mr. Bebout:

In accordance with the constitutional convention provision of the Iowa
constitution, the question of calling a convention "to revise the Constitu=-
tion, and amend the same" was first submitted to a vote of the people in
1870, and then every ten years thereafter. In 1870, 1880, 1890, 1900, 1910,
1930, and 1940 a majority of those who voted on the question opposed the
calling of a convention. :

The vote of the people in 1920 was 279,652 for and 221,763 against
calling a convention. On Jamuary 20, 1921, a bill was introduced into the
House of Representatives making provision "for a convention to revise and
amend the constitution, naming the number of delegates and districts;..."
This bill passed the House on March 15 and was messaged to the Senate on the
follewing day. On March 30 it passed the Senate with amendments which the
House refused to accept. A conference commitiee was appointed; but the House
rejected its report on April 8, which was the last day of the session. Thus
the General Assembly adjourned without making any provision for a constitu-
tional convention.

In support of the position taken by the General Assembly, some of the
members and others insisted that there was no popular demand for a revision
of the constitution., One representative, however, did not believe the Gener-
al Assembly "should override the wishes of the people." Another said the
"people expressed a wish for the convention and it is-for the assembly to
make necessary machinery for it." However, nothing was done and there has
been ne constitutional convention since 1857. Every ten years the question
is submitted to the veters on a separate ballot.

Although no general revision of the constitution of 1857 has been made
through the process of a constitutienal convention, amendments adopted since
1857 have effected substantial changes in the document. Nineteen amendments
have been added, five in 1868, onc in 1880, one in 1882, four in 1884, two
in 1904, and one each in 1908, 1916, 1926, 1928, 1936, and 1942, :

Very sincerely,
/s/ Herman H, Trachsel

_Herman H. Trachsel
S

EFFECT OF PROVISION IN ﬂARYLAND CONSTITUTION
FOR VOTE EVERY 20 YEARS ON QUESTION OF
CALLING A CONSTITUTIONAL CONVENTION

So far as I know the eonstitutional provision requiring a referendum

on the questien of calling a convention has been -eligiously sbserved by

the Maryland legislature, I have not investigated the matter thoroughly

but it is my definite impression that the vote has been taken each time when

it was due and that the voters themselves have rejected the proposition.
Joseph M, Ray
Professor of Government and Politics
University of Maryland - July 25, 1947
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7. Oklahoma. The 1907 constitution provided for a vote every
twenty years. There has been ne convention since. The provision, which is
not self-executing, orders the legislature to submit the question. The 19L7
legislature passed the réquired bill; but the bill was vetoed and could not muster
enough votes for repassage.

8. New Hampshire. The New Hampshire constitution is unique in that a

constitutional convention is the only method for submitting any amendment or change,

Yet, the provision for an automatic vote in town meetings every seven years on the

question of holding a convenﬁion has resulted in only eight conventions since the
provision was written into the constitution of 178&. Two coﬁplete revisions have
been submitted, only to be rejected by the people. Six conventions have submitted‘
partiai revisions by a large ﬁumber of amendments which were only partly adopted.

The pcople this year voted for a convention which will be elected in 1548,

CONCLUSIONS:

A total of 191 conventions of one sort or another had been called or
held by the several states through 1943. Of these, only 23 were held in the pres-
ent century. Louisiana, with ne provision for calling conventions, has had 10
meetings; Mississippi, with no provision, has had 7; similarly, Arkansas has had
6; Alabama, requiring a majority vote of the legislature and a vote by the people,
has had 6; Virginia, with the same provisioﬁ, has had 8; while New York, with the
same requirement plus a mandatory provision calling for a popular referendum every
twenty years, has had 8. |

The record simply dees not bear out the claim that the people vote for
revision every chance they get. Indeced our own New Jersey experience.should in-
dicate that. As a matter of fact the people generally do not vote for revision
either bycalling a convention or approving a product thereof unless there is a
well-organized campaign conducted by somé sort of cross scction of citizen interests

and organizations.
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The fact is that Ameriéans are pretty conservative about their con-
stitutions and the people are prone to vote against change unless they feel they
have an affirmative reason for voting for it, When'iq doubt on anything as com-
plicated as constitutional revision they are inclined to vote "No", This is
especially so in times of stress, when people are preoccupied with other matters
which touch them more personally, The rejection of the‘proposition to hold a
convention in Michigan in 1942 w;s based on the argument, specieus in our opinion,
that they should net undertake such revision during the war., It whould be noted
that the people of Ohio voted "No" on a convention propesal in 1932, at the depth
of the depression, :

The follewing paragraphs by W. Brooke Graves, one of the leading author=-

ities on state governments and constitutions, and Irving J. Zipin, member of the

Philadelphia Bar, appeared in the Book of the States, 1943-19Lk and 1945-19L6.
These paragraphs indicéte that the real problem is to get the public to undertake
revision, net to keep the ﬁublic from voting for revision without good cause.
"Thenever a proposal is made to revise a state constitution, it is
always in danger of defeat from supposed friends who admit the need‘bf revision
but question the advisability of undertaking the preject at the time, If business
conditions are good, they favor postponcment for fear of "rocking the beat", If
times are bad; they fear that so impertant a venture should not be undertaken when
men are worried and their minds disturbed. These reasons, as Governor Edison
of New Jerscy pointed out, are often used to camouflage real reasons which would
not bear public scrutiny. If one were to be guided by these prophets of disaster,
there would never be a proper time to revise'a cbnstiiuﬁion, and the task would

never be undertaken,
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"It is to be hoped that the electorate of the several states will
not be misled by any such arguments. Constitutional revision is urgently
needed, not in one state but in many, and the time to act is now, in prepara-
tion for the new era, the coming of which we confidently await at the conclusion
of the war. Our armed forces are fighting'in distant parts of the world to pre=-
serve the democratic way of life. We do not want to save democracy in faraway
lands only to discover that we have failed to presérve it at home. We shall not
strengthen the democratic tradition by declaring a moratorium on progress in

state and local government affairs for the duration.”

John E, Bebout
July 31, 1947,
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In behalf of its affiliated organizations end individuals,
the Joint Oemmittee on Constitutional Bill cf Rights respectfully
submits to this Convention the following proposed amendments to
Article I and Article IV of the present constitution: *

ARTICILE I.

Sec. 4. There shall be no establishment of one religious
sect in preference to another; no religious test shall be
required as a qualification for any office or public trust;
and no person shall be denied the enjoyment of eny civil
right because of his race, color, religion or national origin,

Sec. 5a. (New) No person shall be denied the equal protection
of the laws of this state or any political subdivision or
agency thereof, nor shall any person be deprived of life,
liverty, or property without due rocess of law. Neither the
state nor any political subdivision or agency thereof, nor

any person, group, association, corporation, or institution
shall subject any person, because of race, ®lor, religion,

or national- origin to di scrimination in the enjoyment of any
civil rights; and any writing, agreement, or practice in
violation hereof shall be void and unenforceable., Such civil
rights shall include, in addition to the rights and privileges
enumerated in this article, the right to be free from discrimi-
nation, because of race, color, ml igion, or national origin
in obtaining employment or education by otler than religious
corporations or associations, in obtaining public accommoda=-
tions, in acquiring or enjoying any property, and in engaging
in eny business, trade, or prdfession, or otlerwise pursuing

a livelihood; and such other civil rlghts as may be recognized .
by statute or common law,.

Sec., 16. Private property shall not be taken for pubdblic use
without just compensation; but land may be taken for public
highways as herstofore until the Legislatwe shall direct
compensation to be made. Property taken for public use shall
be enjoyed without discrimination because of race, color,
religion, ar naticnal origin.

Bec, 19a., (New) The right of workers to organize and bargain
collectively shall not be impaired,

¥Under lined matter added; Sections 5a and 198 are new.
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ARTICLE IV.

Secy 70127, Property shall be assessad for taxes under general
laws, and by uniform rules, according to its true value.
Exemption from taxation may be granted by lew, but no exemption
shall be enjoyed by any charitable or educasional ingtitution,
other than a religious or sectarian institution, which denies
to any person the use or enjoyment of its facilities because of
racs, color, religion, or national origin,

_ 1.
It is particularly appropri ate that the State of New Jersey

should Ye revising its constitution and re-examing its Bill of
Rights at the same time that the United Nations is engaged in
drafting an International Bill of Human Rj.ghts for all humanity.
The American people may well be proud that its original contri-
bution te the evolution of constitutional government - a bill
guaranteeing basic humen rights « has been adopted by the
United Nations, The State of New Jersey has special reason %o
be proud, for its Bill of Rigits is unquestionably one of the
finest among all o:i" the State c.onstitutians, and many of its
provisions are included in the various proposals now being
submittéd to the Drafting Committes of the United Nat ions
Commission on Human Rightse
2e

The co;mstitution which now gowverns the Stafe of New Jersey
was agreed upon by the delegates of the people in convention at
‘Ifenton between May 14 and June R9th, 1844 end wae ratified at
an election held Auguét 13, 1844, This constitw ion is the
second in the history of the States, the first having been
promulgated at a constitwt ionel convention on J"uly 3, 1776, the

day before this country declared its independence of Great Britain,

D



The Convention now assembled is entrusted with the duty of
re-oxamining the provisions of the 1844 constitution in the
light of thc century which has elapsed and of recasting and
revising that constitut‘ion 80 tl}lat it more closely corresponds
to the needs of today. |

While the administrative relations betwsen a government and
the people which has created that government must develop and
end change to remain in harmony with the development and chanée
of a dynamic society, the tasic human values which constitutions
declare and m;otect are unchanging, The premises underlying
our present constitution (set forth in sectiomsl emd 2 of
Article I), that "All men are by nature free and independent,
and have certain natural and inalienable rights", and that
"All political power is inherent in the people", are as valid
today as they were when f irst declareds Indeed, we have but
recently engaged in a tragic world corflict to test the validity
of these premises, and the édoption of those premises by the
federation of nations which arose out of that conflict establishes
their validity for all time.

For this reason we do not propose that this Conventioﬁ
alter in even the slightest the mresent provisions of Article I
of the 1844 comstitution. Indeed, we urge strongly that nothing
shall be detracted from that article, Nevertheless, we do believe
that the rapid evolution and develoﬁment of our economic and
social system during the past century ;'equires certain additions

to give particular twentieth-century meaning to the basic truthse
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In 1844; a tlreat to the basic truth of equality existed in the
possibility that by reason of difference in the forms whereby
people worship their Creator, soms people might be denied~
political rights., The Constitution therefore guaranteed
(&rticle I, section 3) that "no religious test shall be Tre=
quired as a qualification for ‘any office or publie truste"
A cent wy later, impairment of the basic truth of equality
manifested itself in the undemocratic practice of many em=
ployers to refuse employment to persons of certain racial or
religious groups. Recognizing that the truth of equality is
as valid today as in 1844, owr ‘Legislature enacted the Law
Against Discrimination (Chapter 169 of the Laws of 1945) even
though no provision of the 1844 constitution expressly authorizes
such ]ggislation. Today, the mrinc ipal threats to the truth of
equality are found in prastices of discriniinati‘bns because of
race, color, religion or national origin in the fields of em=
'ployment, education, enjoyment of propei'ty and pursuit of =a
‘ livelihood in a tlusiness, trade or professione The purpose of
the proposed amerdments to the 1844 Const_itution vhich we
respectfully submit for the consi daration of this Convention
is to recognize end declare that tle basic truth of equality
is as val» id in these areas as in the political area,
3

Our first suggested amendment seeks to add "race", "oolor" and
"national origin™ to the prohibition cont ai;ned in section 4 of
a&rticle I against denial of any civil right because of religious
rrincipless For the purpose of uniformity we suggest that the
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. word "religion" be substituted for "religious E‘imiqus‘_'g

The ‘a;rms are gysonymous, but the famey is generallz‘/ used in
con stjtutions and stat\fes and is stylistacal 1y preferable 15
combination with race, color and netional origin. The section

as amended in accordanee with owr suggeation wuld therefore read

as followss ) : . .

®There shall be no establishment of one religious sect in
prefer ence to anotherj; no religious test shall be regquired as
a qualification for any office or publiec trust; and no person
shall be denied the enjoymant of any eivil right because of his
race, color, religion or national origin."

The substence of the amendment is discussed hereafter in relation
to our suggested new secticme
. N _
The heart of our proposed amendment is & new section, which
we have desi gnated section 5a, to follow section 5 of Article I
of the present constitution. The proposed new section reads
as follows:

"No person shall be denied the equal protection of the laws of
this state of any political subdivision or agency thereof, nor
shall any person be deprived of life, liberty, or property
without duwe process of law, Neither the state nor any political -
subdivision-or agency thereof, nor any person, group; association,
corporation, or institution shall subject any person, because

of race, color, religion, or national origin to diserimination

in the enjoyment of any civil rights; and eny writing, agreement,
or mwactice in violation hereof shall be void and unenforceable,
Such civil rights shall include, in addition to the right to be
free from discrimination, because of race, color, religion, or
national origin in obtaining employment or education by other
than religious‘corporations or associations, in obtajining public
accommodations, in acquiring or-enjoying any property, and in
engaging in any business, trade, or mofession, or otherwise
pursuing a livelihood; and such other civil rights as may be.

- recognized by statute ar common law."

Before analyzing the specific provisions of this section,

its underlying philosophy should be briéfly considersd. The
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section rests upon the "self evident truth® declared in our
Declaration of Indep endence that "all men are created equal,
that they are endowed by their Creator with certain inalsnable
rights, that among these are Life, Liberty and the pursuit of
Hapinesse™ 4 similar provision is containsd in our present
State constitution (Article 1, section 1)s These "inalienable
rights®, more specifically detailed, are recognized and
guarenfeed ih the Bill of Rights sections of our Federal and
State constitution, and are generally designated és oivil®
rights, Anything lessthan complete equality in the "pursxlit
of Hgpiness®™ and enjoyment of civil rights isi completely in=-
consistent with our National end State policy and is repugnant
to our demcratic conceptss Distinctions based on race, color,
religion or national origin are abhorrent to our spiritual and
political conscience,

These truths have been recognized by all branches of our
Federal and State governmehts , in the international as well as
domestic arenas, Our Supreme Court, speaking through the late
Chief Justice Stone stated it thus:

"Distinctions between citizens solely because of their ancestry
are by their very natwe odious to free people whose institutions
are founded upon the doctrine of equality" (Hirabayshi ve United
States, 320 U.Se 81, 100 /1943/),

Justice Murphy, concurring in tﬁe same case stated:

"Distinctions baéed on color and ancestry are utterly inconsistent
with our traditions and idealse, They are at variance with the
principles for which we are now waging war, Ve cannot close

our eyes to the fact that for centuries the 014 Viorld has been
torn by racial and religious conflictsand has suffered the worst

kind of anguish because of 1nequality of treatment for different
groups" (pp. 110-111} s



The validity of this minciple has been recognized by our
government in the interrational fields The relationship among
the various racial, reli;;tous and ethnic groups which make up
a nation is a matter of international as well as national con=
cerns ‘Iha United States Government has made representation to
foreign g vernments in respect to their treatment of minority
nationals. Treaties concluding both world wars contain provisions
requiring tke signatories not to discriminate against their
national and racial minoritiess The Charter of the United
Nations, ratified by the Senate of the United States and signed
by the President (Augusti 8, 1945) imposesupon all signatories
the duby to "pronnte.eounifa"m respect for and observance of
humen rights and fundamental freedoms for all without distinction
as to race, sex, language, and religion," {4Article 55c)

To sum up, it may be vsaid, aga:‘u; in the words of Chief Justice
Stone, that distinctions based on race, color, religion or
national origin are "irrelevant and invidious" (Steele v.

Louisville & NeRe Cos, 323 U.Se 192 /19447)s 4s will be ine

dicated in our snalysis of the specific provisions of our
proposed amendment, substential recognition of this pmrinciple
has been given by the Legi slature of our State, Here we need
mention only the statement of owr State Supreme Court, that
"the dignities, equalities and rights of citizenship cannot
be legally denied to members" of any particular race, |

(Bullock ve Wooding, 123 N.J.Le 176 /1939/).
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The first senteme of our preposed amendment reads:
"No person shall be denied the equal protection‘of the laws of
this state or any political subdivision or agency thereof, nor
shall any person be deprived of life, liberty or property
without due mocess of lawe" ’
This provision, taken from the Fourteenth Amendment of the
Federal Constitution, requires little discussion. Its absence
from the presem; State constitution is expleined by the fact
that the State constitution antedated the Fourteenth Amendmente
In slightly varying farms, this prvision is contained in the
constitutions of most of the States,

6o

The provision in our proposed néw section that "Neither the
state nor any political subdivision or any agency thereof, nor
any person, group, association, corporation, or imstitution
shall subject any person, because of race, color, religion, or
national arigin to discrimination in the enjoyment of any civil
rightess™ constitutes a limitation on both State and private action

The prohibition against di scriminatory action by a State
or ite sgbdi'v:}aions is merely a codification of existing case
law under the Fourteenth Amendmente The United States Sﬁpreme
Couwrt has consistently invalidated action by States or municie
palities which attempted to give legal effect to the irrelevancy
of race, color.or religione It would unduly extend the scope
of this memorandum to discuss in detail the decisions in which
States or munipipalities were restrained from such discriminatory

actione & few may be mentioned as illustratives
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In Yick Wo ve Hopkins (118 U.S. 356 /188g/) the Court invalidated

a municipal practice of refusing to persons of Chinese descent
permits to engage in the laundry business, the Court hol.ding
that the administration of a municipal ordinance for the carrying
on of a lawful business violates the Fourteenth Amendment if it
mkes arbitrary discriminations founded on differencesin race.

In Buchenan v, Warley, (245 UsSe 60 /T9167) the Court invalidated

a racial zoning ordinances In State ex rel Gaines ve University

of Missouri, (305 U«Se 337 /1928/) the Court held that a State
could not deny to Negroes professional educat ional opportunities
offered to persons of the white race, These as well as other
cases which may be cited constitute the basis of owr proposed
provision forbidding discriminatory action by "the state or any
political subdivision or agency thereof "

The rgstraint on the part of similar action by "any person,
group, association, or corporation or institution™ is necessitated
by the holding in the Civil Rights Cases (109 U.S; 3 [.f885 that
the Four teenth Amendment prohibits only State or aunicipal action
and not by private individuals or groups. It is the duty of the
State to guarmtee that racial or religious discrimination shall
not be practiced by non-governmental agenciese The Supreme Court
on another occasion expressed it thus:

"The equality of the rights of citizens is a principle of republice
anisme Every republican government is duty bound to protect all
its citizens in the enjoyment of this principle, if within its

powers That duty was originally assumed by the States; snd it -
still remains theres" (U.Ss Ve Cruikshank, 92 UsS. 592 /1875/)e




Our neighbor, the State of New York, acknowledged this
duty in its 1938 constitution, declaring that:

"No person shall, because of race, color , creed or religion,
be subjected to any discrimination in his civil rights by any
other person or by any fTirm, corporation or institution, or by °
the State or any agency or subdivbion of the state." (Article I,
section 11) .

As will be indicated hereafter, our Legislature has in
numerous specific instances recognized this principle. It is
the purpose of our proposed amendment to make this recognition
universally applicable and to accord it a constitutionél basise

70

The proposed mrovision that "eny writing, agreement, or
practice in violation hereof shall be void and unenforceable"
codifies fundamental contract lawe, Since the constitution is
the supreme law of the 8tate, any agreement or practice in
violation of its letter or spirit is unenforceable (13 Corps

Juris pe 424), Nevertheless, the question occasionally arises as

to whether a particular constitutional provision is or is not

self-executing (cee esgs Groves ve Staughber, 15 Pote [UeSs/
449, 452); for that reason, it is dssireble that the constitution
specifically sst forth the consequence of violatigm

Such a pi‘ovision is by no means unyrecedentedeThe Fourteenth
Amendment itsslf provides that "all debts, obligstions and claims®
growing out of the Civil War or out of the institution of slavery
"shell be held illegai and wvoid", MNeny State constitutions pro-
hibit agrexements or practices in violation of constitutional
mrovisions which protect the rights of laborers and expressly
provide that such contracts or agreements shall be void and



- unenforcible (see esg. Arizona, Constitution /T912/Article XVIII seotion 3e)
It is submitted that, the convention should clearly and expressly declare in the
constitution that agreements or oractices in violation of the Bill of Rights
shall be void and unenforcibles
8.
Our proposed new section seeks t0 specify certain particular civil
rights which are the principal objeet of its protection. These, as will
be shown, have already been impliedly recognized by our National and State
legislatures and courts. The purpose of our amendment is to accord to these
specifications the constitutional dignity to which they are entitleds
Oyr proposed new section states first that the "rights and privileges" already
"enumerated in this article" shall constitute civil rights protected from
discrimination for r‘easons of race, color or religione These rights and
privileges include freedom of worship (section 3), of speech and.press (section 5),
of seourity from unreosonable searches and scizures (section 6) and of assembly
(section 18), as well as the right of trial by jury (section 7) and & fair and
speedy prosecution of criminal charges (section 8). 4ny aotion by the State or
a subdivision or agency thereof, or even by a private individual or group which
would tend toward racial or religious discrimination in the exercise of these rights
would be violative of the constitution and voide. |
Oe
The first of the civil rights expressly enumerated in our proposed new
section is the right to be free from racial or religious discrimination in
obtaining employment. That this is a fundamental righﬁ is too patent to be gainsaid,
As stated by the Temporary Commission Against Discrimination which drafted the New
York Law Against Discriminations

"The right to life, the most orimary of all civil rights,
can have no fulfillment without the right to work."

Our own Court of Errors and Avpeals declared that denial or curtailment of the
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* right to work by reason of race, color, religion or national origin dsvrives

minorities ‘"of the constitutional right to earn a livelihood" (Carroll v Loocal

269, 133 NJ Eq. 144, 147). Our legislature has declared that such discrimination

is
"a matter of concern to the government of the State, andaees
threatens not only thoe rights and oroper privileges of the
inhabitants of the State, but monaces the institutions and
foundation of a free democratic St&te." (Chapter 169, P.L,
1945, section 3)e

Accordingly, our Legisleture stated that:
"The opportunity to obtain employment without discrimination
because of race, creed, color, national origin or ancestry
is rocognized as and declared t0 be a oivil right." (ibid,
section 4).

Partial cffcet had been given to this principle in the stutute forbidding
employment discrimination in defense industries (PsLs 1542 Chapter 1)4), public
works (Rev. Stats. section 10:1-10) and Stute, Bounty and Municipal civil service
(ibid, section XIs 22-11, XIs 17)+ Practically camplete coffcet was given by the
enactment in 1945 of the Law Against Discrimination (Chapter 169, P.L. 1945).

Our emendment seeks to crcate an express constitutional basis for these and similar
legislative enactments, thus eliminating any possible doubts of constitutionality,
no matter how i1l foundede

10.

It is of vital significance that, in respect to the provisions relating to
employment and education conteined in our proposed amendmant, religious ch&qtions
or associations are expressly excluded. Frefd‘om of religion is a basic component
of democracy, and true frcedom of religion is impossible if the State were to
possess power t0 control or regulate the internal affairs of religious bodiess
Oyr nation and our State are founded on the rock of religion, uncontrolled and
und ominated by governmente The manner whereby a man worships his Creoator is a
matter for regﬁlation by his own conscience; it is not subject to dictation

" by parliaments of men. It is not our intention to weeken in the slightest the

command of the 1944 oconstitution that:
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"No person shall be deprived of the inestimble privilege of
worshipping Almighty God in a mamer agreeable to the dictates
of his own consciences" (Article I, section 3).

For these roasons we have been careful to exelude religious bodies from the
cperation of the provisions relating-to discrimination in employment and educations
11.

In the twentieth century, equality of ovnortunity in employmant cannot exist
without a co-equality of opportunity in educations Our complex economy dcmands
educational training for its responsible positionse It is unrealistic and ine
eff ectual, if not hypocritical to guarantec to persons of all races and religions
the right to practise medicine or enginecring or law without guaranteeing them the
right to be free from racinl or rcligious discrimination in obtaining admission
to medical or engineer .ng or law schools so as to écquire the training
whicﬂ would enable them to practice those professions

But it is not on'y because cquality of eaployment opportunity requires
a concommitant equality Ef educational opportunity thot we have included froedom
from discrimination in education as a civil right entitlea to constitutional
protections It is our earnest conviction that the "pursuit of happiness"
guaranteed by our 1844 constitution (Article I, section 1) is‘impOSsible
of attainment without oomolete equaiity of educationadl opportunity. Rarely
can suoreme happiness be attained by the uneducated 2and the illitcrates
The treasury of joy fourd in poetry and drama, in music and in art, is denied %0
theme This is recognized by our people, as evidencdby the fact - of which we
can well be proud.- that our State expends more per child annually for public school
education than any othar State in the Union (Report of Naotional Educntion Associa=
tion cited in Statement by Rabbi Stephen S. Wise to the United States Senaste Come
mittee en Labor and Public Welfsre, April 25, 1947). Freedom from racial or

religious discrimination in education is entitled to
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governmental protection. Our 3State Legislature has recognized by enacting
section 18:14-2 of the Revised Statutes, which provides, in part:
"No child between the ages of four and twenty
years shall be exdluded from any public school
on accgount of nis race, creed, color, national
origin or ancestry.'
The importamec wiich our Legislature ascribed to equality of educttional
opportunity is attested by the penalty imposed for its deprivation. The
balance of the section rcads as follows:
"A member of any board of education who shall vote to
exclude from any public school any child, on account
of his race, crced, color, netional origin, or ancestry
shall be guilty of 2 misdcmeanor, and punished by a
fine of not less than fifty dollars ({50.00) nor more
than two hundred fifty dollars (§250G.00), or by im-
prisonment in the county jail, workhouse, or peniten-
tiary of the county in which the offense has been
committod, for not less than thirty days nor morc than
six months, or by both such fine and imprisonment in
the discretion of the court.'

Nor has reccognition that cquality of cducational opportunity is a civil
rignt cntitled to governmental protcction been limitca to public school
education. . Our Civil Rights Act declares it a misdemeanor for “any . « .
public library, kindergarten, primary and sccondary school, nigh schnool,
academy, college and uriversity, or any cducational institution under the
supcrvision of thc regents of tiac stato of Now Jersoy*™ to deny admission to
any person becausc of race, creed or color. (Rove Stats, section 10:1-5).
Here, as in the case of employment, thc purposc of our proposed ncw scction
is to accord constitutional sanction to cxisting legislative policy.

12.
While our proposcd amendment of subdivision 12, scotion 7, Article IV

of the 1844 constitution is not technically included in the Bill of Rights,

it is implicdly part of our proposcd ncw section and should logically be dis-
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cusscd herce. Our suggested amendment roads as follows:

"Excemption from taxation may be granted by law, but
no excmption shall bc enjoycd by any charitable or
educational institutior, other than e religious or

: sqectarian institution, which donics to any pcerson
the usc or enjoyment of its fucilities beoause of
racec, color, rcligion, or national origin."

Littlc nocd be said ian support of this amendment. To us and, we belicve,
to 2ll men of good will, its fairncss and Jjustuess arce patent. Excemption
from taxation is in effect a public subsidy - 2 grant of funds raiscd by
taxing all thec public. A non-scctarian cducational institution which closas
its doors to a portion of the pcople should not rasccive thc financial aid of
a government represcnting all of the peoples Taxation witnout sharing the
benofits of taxation is no less tyrany than taxation without rcprescantation.

| 13.

Nor docs our proposcd inclusion of cquality in obtaining public
accommodation roquirc much discussion. Our Civil Rights Law alrcady forbids
racial or roligious discrimination in the denial of access to places of
public accommodation (Reve Stats, scction 10:1-5). Such discrimination ie
declarcd to be 2 misdemcanor and in addition gives risc to a right to bring
a civil action (ibid, scction 10:1-7). That this action is brougnt ' in
the name of the statc of Now Jerscy™ indicates that our Legislaturc docms
that it is the pcoplc, cven morc than thc discriminated irndividual, ﬁhich is
aggricved by such anti-democratic practices. Here, too, we scck constitutional
recognition of leogislatively declarcd policy.

14.

Qur proposed ncw scction declarcs that frecedom from racial or rel-
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igious discrimimation "in acquiring or enjoying any property" is a civil
right accorded constitutional protections This is far from a novel

propositions The very first sentence of the 1844 constitution states:
"All men are by nature free and independent, and
have certain natural and unalienable rights, among
which are those of enjoying and defending life and
liberty, acquiring, possessing and protecting nrop=
erty and pursuing and obteining safety and happiress."

Some two decades after this declaration, the Congress of the United States
enacted the Civil Rights Law which provides, in part:

“"All citizens of the United States shall have the

same ri ght in every State and Territory, as is

enjoyed by vhite citizens thereof to inherit, purwe

chase, lease, sell, hold and convey real and per=-

sonal property." (8 United States Code, section 42).
It is our proposal that this prineciple be expressly proteected by the new
constitution against Legislative and private infringement, and we have
therefore included it in our suggested now section.

15,

That has been said herotofore establishes clearly that frcedom from
racial and religious diserimiration "in engeging in any b\usiness, trade,
or profession, or otherwise pursuing a livelihood" is and should be a
civil right, and we need, thercfore, say nothing further to justify its
inelusion in our proposed new section.

Our proposed new scction does not limit the civil rights subjoct to
its protection to -those spocifically enmumcrated therein. Its concluding
phrase expressly authorizes recognition of other civil rights "by statute
or common law," The purpose of this clausc is to provide for the further

evolution and development of our social, political and economic socicty

in its progress toward the achievement of equality and brotherhood,
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Our proposal includes an amendment to Article I, section 16
of the 1844 constitution by the addition of the following sentence:
"Property teken for public use shall be onjoyed
without discrimination because of race, color,
religion or national origin."
That we said in respect to tax cxemption epplics with equal forco hercs
"Pyblic use" means use by all the public, not parts thercof sclected on
the basisg of race or religion. If property is scizoed under the power of
eminont domain for use as & library or a railroad or a hospital, that
library, roilroad or hospital must be open to all tho poople without racial
or religious discrimination.

The justice of this principle is solf~ovidemt. Its legality is ocqually

clear, (Comnecticut Colloge ve Caltort, 87 Conn. 421 Ziéﬂiz Univorsity of

Southcyn California v. Robbins, 37 Pace 2d 163 = Calif. App.,1924. Ve urgo

its rocognition in tho new constitution.
17
The final provision of our proposed amonémcnt is o now scction to be
addod to Articlo I reading:

"The right of workers to organize and bargain
collectively shall not be impaircd."

Colloctive bargaining by Inbor accords with our Netional and Stato
public policye. The prpposcd now soction asccords oxpress constitutional
recognition to that policyes This provision doos not, nor is it intended
to restrict legislativa action aimed gt elimireting or cﬁrbing eny labor
union abuses which mey menifest themselves and which roquire corrective legis=

lative action.
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This is a moment of deep significance in the history of our State.
This convention is faced with an opportunity to make a great step for-
ward in the continuing progress and development of American constitution
al democracy. A4dontion of the amendments which we propose will, we be-
lieve, breathe a new vitality and meaning into our revered Bill of
Rights. It will be a guiding torch for other States to follow. Re-
.spectfully we commend it for the deliberations of this convention.
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