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B IL L  F O R  IN JU N C T IO N .

(F iled  A p r il 3, 1926.)

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

To the Honorable, Edwin R obert W alker, Chancellor 
o f the State o f New J e r s e y :

The com plainants, the C ity o f  M illville, a m unici-
pal corporation  o f the State o f  N ew J ersey ; and 
Irw in  W . K irk , D irector o f  Revenue and Finance o f  
the C ity o f  M illville, respectfu lly  sh ow :

1. The B oard  o f  E ducation  o f  the C ity o f  . M ill-
ville in the County o f  Cum berland entered into fou r 
several contracts prov id ing  fo r  the construction  o f  
a new high school in the F ourth  W a rd  o f  the C ity 
o f  M illville, duplicates o f  which are on file with the 
State B oard  o f Education , with the fo llow in g  con -
tractors, fo r  the purposes and at the dates fo llow -
in g :

(1 ) On F ebruary  18, 1924, with respondents 
G eorge W . Shaner & Sons, fo r  the general work.

(2 ) On F ebruary  18, 1924, with respondent J. H. 
Hutchinson, fo r  the heating and ventilating.

. (^) O*1 F ebru ary  18, 1924, with respondents 
Shearm an & Tom pkins, fo r  the plum bing work.

(4 ) On M arch 17, 1924, with respondent Jackson 
E lectric  Com pany, fo r  the electrical work.

B. Each o f  said contracts prov ided  that the con -
tractor therein named should com plete the w ork
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prov ided  fo r  in his contract w ithin fourteen  months 
from  the date thereof. F ollow in g  is a copy  o f the 
pertinent section (13) o f  the contract m ade with 
the general contractors G eorge W . Shaner & S on s: 

“ 13. A ll work enum erated in this contract 
shall be com pleted and ready fo r  acceptance 
within fourteen  m onths from  date as o f which 
this agreem ent is made, w ithout respect to 
weather conditions. In  case o f  the non-com ple- 

|Q tion o f said w ork within the time above speci-
fied and allowed, the board  m ay deduct and re -
tain out o f  the m oneys due or which m ay be-
com e due the contractor and the contractor 
shall be obliged to pay, in addition to the pen-
alty hereinafter m entioned, such sum as w ill 
be sufficient to pay the w ages o f  the inspector 
or inspectors o f  any such w ork appointed by  
the board  fo r  each and every w ork ing day from  
the time so allow ed fo r  the com pletion  o f  said 
w ork up to the time when the same shall have 
been com pleted, provided , how ever, that i f  in 
the perform ance o f  said w ork it shall be found 
that the work actually to be done and perform ed 
is in excess o f  the quantity herein specifically 
prov ided  fo r  then such deduction fo r  the pay -
ment o f  such in sp ector ’s wages shall be allow ed 
only from  and a fter the time, in addition  to 
the time first allowed, when such excessive w ork  
could reasonably be expected to be com pleted. 
The board m ay, at its election, recover from  the 

w  contractor such in sp ector ’s w ages in an action 
on the bond. It is distinctly  understood that 
the time specified fo r  the com pletion  o f  such 
w ork is o f  the essence o f  this contract, and the 
contractor shall not be entitled to claim  p er-
form ance o f  this contract unless the w ork, is en-
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tirely  com pleted in every  respect on or before  
the time lim ited and fixed fo r  its perform ance as 
a foresa id  shall e x p ire ; and in case this contract 
is not com pletely perform ed  by the contractor 
within the time so fixed, and the con tractor is 
perm itted to finish the work, which he shall be 
obliged to do i f  the board so eleOt, the con -
tractor agrees to pay  to the board the sum o f  
seventy-five dollars per diem  fo r  each business 
day thereafter consum ed by him in com pleting j q  
such work, which m oneys the parties hereto 
agree upon as liquidated dam ages and not as 
a penalty, and m ay be retained by  the board 
from  any sums in its hands due from  it to the 
contractor, or the same m ay be collected by  a 
suit on bond o f  the contractor in this agreem ent 
m entioned. ’ 1

3. The other three contracts contained identical 
paragraphs, except that in the case o f  the contract 2Q 
with J. H. H utchinson the stipulated dam ages are 
fixed at fo r ty  dollars per d iem ; in the contract with 
Shearm an & Tom pkins said agreed dam ages are 
stipulated to be th irty dollars per d iem ; and in the 
contract with Jackson E lectric  Com pany they are 
stipulated to be th irty  dollars per d iem ; as by  said 
several contracts, reference being thereto had, w ill 
m ore particu larly  appear.

4. Copies o f  said contracts are here shown into 
court. The originals are on file with the Secretary  
o f  the B oard  o f  E ducation  o f the C ity o f  M illville, 
and copies thereof are on file with the State B oard  
o f  Education. Com plainants are ready to produce 
and prove said contracts as this H onorable Court 
m ay direct. A  cop y  o f  the contract with the gen-
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eral contractors is hereto attached, m arked E xhibit 
C and m ade part hereof. The contracts with J. H. 
H utchinson, Shearm an & Tom pkins and Jackson 
E lectric  Com pany are in substantially the same 
form , with the variances heretofore noted in para -
graph three.
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5. The w ork prov ided  to be done by  said several 
contracts was not perform ed  in the time specified 
fo r  com pletion thereof.

Thereupon a resolution  o f the fo llow in g  purpose 
was adopted, on or about A p r il 20, 1925, and a copy  
thereof served im m ediately on the contractor there-
in nam ed:

R E S O L U T IO N  N U M B E R ...............
A  R esolution  electing that G eorge W . Shaner, 

G eorge B. Shaner, E d gar F . Shaner and A r -
thur H. Shaner, co-partners trading as G eorge 
W . Shaner & Sons, com plete the w ork prov ided  
fo r  in their contract with the B oard  o f E duca-
tion o f the City, o f  M illville bearing date F eb -
ruary eighteenth, nineteen hundred and twenty- 
four.

W hereas, in and by the contract m ade and 
entered into by and between the B oard  o f E du -
cation o f the C ity o f M illville in the County o f 
Cum berland G eorge W . Shaner, G eorge B. 
Shaner, E d gar F . Shaner and A rthur Hi 
Shaner, co-partners trading as G eorge W . 
Shaner & Sons, all o f  Palm yra, N ew Jersey , it 
is, am ong other things, prov ided  as fo llow s : 

13. A ll w ork enum erated in this contract 
shall be com pleted and ready fo r  acceptance 
within fourteen  months from  the date as o f  
which this agreem ent is made, without respect 
to weather conditions. In  case o f  the non-
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com pletion o f  said w ork within the time above 
specified and allowed, this board  m ay deduct 
and retain out o f  the m oneys due or which 
m ay becom e due the contractor and the con -
tractor shall be obliged to pay, in addition  
to the penalty hereinafter m entioned, such 
sum as w ill be sufficient to pay  the w ages o f  
the inspector or inspectors o f  any such w ork 
appointed by  the board fo r  each and every  
w orking day from  the time so allow ed fo r  the 10 
com pletion o f  said w ork up to the time when 
the same shall have been com pleted, provided, 
how ever, that i f  in the perform ance o f  said 
w ork it shall be found that the w ork actually 
to be done and perform ed  is in excess o f  the 
quantity herein specifically prov ided  fo r  then 
such deduction fo r  the paym ent o f  such in -
sp ecto r ’s w ages shall be allow ed only from  
and a fter the time, in addition to the time 
first allowed, when such excessive w ork could 20 
reasonably be expected to be com pleted. The 
board may, at its election, recover from  the 
contractor such in sp ector ’s wages in an ac-
tion  on the bond. It is distinctly  understood 
that the time specified fo r  the com pletion  o f  
such work is o f  the essence o f  this contract, 
and the contractor shall not be entitled to 
claim  perform ance o f this contract unless the 
w ork is entirely com pleted in every  respect 
on or be fore  the time lim ited and fixed fo r  its 30 
perform ance as a foresa id  shall e x p ire ; and 
in this case this contract is not com pletely  
perform ed  by the contractor within the time 
so fixed, and the contractor is perm itted to 
finish the w ork, which he shall be obliged to 
do i f  the board so elect, the contractor agrees
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to pay  to the board the sum o f  seventy-five 
dollars per diem  fo r  each business day there-
a fter consum ed by  him in com pleting such 
w ork, which m oneys the parties hereto agree 
upon as liquidated dam ages and not as a pen-
alty, and m ay be retained by  the board from  
any sums in its hands due from  it to the con-
tractor in this agreem ent m entioned.
A n d  whereas, the said w ork has not been 

l com pleted and ready fo r  acceptance within said
iU timp • tliPTP'PoTP*—

R E S O L  V E D B Y  T H E  B O A R D  O F E D U C A -
T IO N  O F T H E  C IT Y  O F M IL L V I L L E :

1. The B oard  o f  E ducation  o f the' C ity o f 
M illville in the -County o f Cum berland doth 
hereby elect that the said contractors G eorge 
W . Shaner, G eorge B. Shaner, E d gar F . Shaner 
and A rthur H . Shaner co-partners trading as 
G eorge W . Shaner & Sons do com plete the w ork 
prov ided  fo r  in their said contract with the

20 Board of Education of the City of Millville in 
the County of Cumberland bearing date Feb- 

• ruary eighteenth nineteen hundred and twenty- 
four, according to the covenants and conditions 
and penalties in said contract contained.

2. The Secretary  o f the B oard  is ordered to 
serve a copy  o f  this R esolution  forthw ith  upon 
the contractors and their bondsm an, the Aetna 
Casualty and Surety Com pany, by  m ailing a 
certified copy  thereof by  registered  letter di-

30 rected to the post office address of the contrac-
tors and their bondsman if the same can be as-
certained by him, or by delivering the same to 
the contractors and their bondsman.

F or  the purpose o f  m aking such service the 
Secretary  is authorized to em ploy any o f  the
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regular or special police officers or constables 
o f  the city, whose expenses and reasonable com -
pensation fo r  such service shall be paid by  the 
B oard.

6. Identical resolutions, except as to amount o f  
stipulated dam ages, were adopted and served on 
or about A p r il 20th, 1925, with respect to the con -
tracts with J. H. H utchinson fo r  heating and ven -
tilating and Shearm an & Tom pkins fo r  the plum bing 
work.

On or about M ay 18, 1925, an identical resolution  
was adopted and served with respect to the contract 
with Jackson E lectric Com pany fo r  the electric 
work.

10

7. Said several contractors thereupon proceeded 
to com plete the w ork specified in their respective 
con tracts; and on, or not before , N ovem ber first, 
nineteen hundred twenty-five, said contractors, re- ' 
spectively, tendered to the said B oard  o f  E ducation  ^  
as having been finally com pleted, the w ork  under-
taken under their several and respective contracts.

8. On N ovem ber 17th, 1925, said B oard  o f  E duca-
tion accepted the several items o f w ork covered  by 
said contract, by resolutions identical in form , except 
as to name o f  contractor and descrip tion  o f  work, 
the resolution adopted with respect to the general 
contractor and his w ork being as fo llow s :

A  R esolution  finally accepting the w ork done 30 
by G eorge W . Shaner & Sons, consisting o f  
G eorge W . Shaner, G eorge B. Shaner, E d g a r
P . Shaner and A rthur H . Shaner, under their 
G E N E R A L  C O N T R A C T  fo r  the construction  
oi a new H igh  School fo r  the B oard  o f E duca-
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20

tion  o f the C ity o f  M illville bearing date the 
eighteenth day o f  February, 1924.

W H E R E A S , the said general contractors 
G eorge W . Shaner & Sons did on the third day 
o f  N ovem ber, 1925, tender to the B oard  o f  E du -
cation o f  the C ity o f  M illville as having been 
com pletely perform ed  the general w ork o f con -
structing a new H igh  School fo r  the B oard  o f  
E ducation  o f the C ity o f  M illville undertaken 
by  said G eorge W . Shaner & Sons under their 
said contract with the B oard  o f E ducation  o f 
the C ity o f  M illville dated F ebruary  18th, 1924, 
and the architect has proceeded to make final 
inspections and estim ates o f  said w ork and has 
certified in w riting  to the B oard  o f E ducation  
o f  the C ity o f  M illville that said contract has 
been com pletely  p erform ed ;

A nd, whereas the B oard  o f E ducation  o f  the 
C ity o f  M illville has inspected said w ork and 
the same appears to have been com pleted (ex -
cept as to time o f  perform ance) according to 
the term s, covenants and provisions contained 
in the a foresa id  con tract; th ere for ,—1

R E S O L V E D  B Y  T H E  B O A R D  O F  E D U C A -
T IO N  O F T H E  C IT Y  O F M IL L V IL L E ,—

That the a foresa id  work, to wit, the general 
w ork required fo r  the construction  o f the said 
N ew H igh  School build ing fo r  the B oard  o f 
E ducation  o f  the C ity o f  M illville done by  said 
G eorge W . Shaner & Sons under their said con-
tract with this B oard  dated F ebru ary  eight- 
teenth, nineteen hundred and tw enty-four, be 
and the same is hereby accepted by  this B oard  
as having been com pletely  perform ed  in ac-
cordance w ith the prov isions o f  said contract, 
except with respect to the time o f  com pletion
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o f said work, said w ork  not having been com -
pleted until and including the third day o f N o-
vem ber, 1925.

9. F or  greater certainty com plainants beg  leave 
to re fer  to the orig inal resolutions hereinbefore in 
this com plaint mentioned.

10. N o reason appears in the records and p ro -
ceedings o f  the B oard  o f  E ducation  why, and there 
is no law ful reason, w hy the dam ages stipulated 
under Section 13 o f  the several contracts are not
due the B oard  o f  E ducation  o f  the C ity  o f  M illville 
in the County o f  Cum berland, and should not be re -
tained out o f  the m oneys due the several said con -
tractors, or collected by  suit on their respective 
bonds. F ollow in g  is a statement show ing ap p rox i-
m ately the amount due from  each con tractor fo r  
such dam ages:
Name of Date when
Contractor work should 

have been 
completed.

Shaner & Sons. Apr. 18,1925. 
Shearman &

Date when Number Stipu- Total 
work actu- of days lated damages 

ally was delay damages due 
completed. per day Board

Nov. 1,1925. 163 $75. $12225.

Tompkins. Apr. 18,1925. Nov. 1,1925. 163 $30. 4890.
J. H. Hutchin-

son. Apr. 18,1925. Nov. 1,1925. 163 $40. 6520.
Jackson Electric

Co- May 21,1925.. Nov. 1,1925. 130 $30. 3900.

20

Aggregate of Damages, $27535.

11. N otw ithstanding the prem ises, the B oard  o f  ™  
Education  o f  the C ity o f  M illville, d isregard ing  its 
duty in that behalf did  not n or  w ould deduct said 
liquidated dam ages or any part th ereof from  the 
m oney due the said several contractors from  the said 
B oard  o f  E ducation  o f  the C ity o f  M illville in the 
County o f  Cum berland, but on the con trary  by  cer-
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tain orders, resolutions, m otions and proceedings, 
had, m ade or  adopted on January 20th, 1926, unlaw-
fu lly , and fraudulently  did order paid to said con-
tractors, respectively, the whole o f  the m oneys due 
to them on their several said contracts, w ithout de-
ducting said liquidated dam ages, or any part there-
o f  ; '  and without taking any steps or proceedings 
w hatsoever to  retain from  said contract m oney the 
liquidated dam ages stipulated to be paid, and due, 

1 Qm der Section 13 o f  the several contracts with said 
parties or d irecting  suit on said several contractors 
bonds, or otherwise.

12. B y  the proceedings com plained of, the C ity o f  
M illville, and its tax payers will be defrauded in a 
large sum o f  m oney, to wit, to the amount o f  twenty- 
seven thousand dollars ($27,000) and upw ards, un-
less the paym ent o f  said m oneys in pursuance o f  said 
orders and proceedings had on the twentieth day o f

2QJanuary, 1926, are restrained and set aside.

13. Im m ediately a fter the adoption  o f  said orders 
and proceedings had January twentieth, 1926, by the 
said B oard  o f  E ducation  o f  the C ity o f  M illville d i-
recting paym ent o f  said m oneys the C ity o f  M illville 
appealed to the Com m issioner o f  E ducation  o f  the 
State o f  N ew Jersey , from  said orders and proceed -
ings had January twentieth, 1926. A  copy  o f  said 
notice o f  appeal is hereto annexed and m arked “ A ; ”

grand a petition  o f  appeal to the Com m issioner o f  
E ducation  o f  the State o f  N ew Jersey  in said m at-
ter is also filed a copy  o f said petition  o f  appeal be-
ing attached and m arked “ B .”  The Com m issioner 
o f  E ducation  dism issed said appeal o f  the C ity o f  
M illville and Irw in  W . K irk , D irector o f  Revenue 
and F inance o f  the C ity o f  M illville, fo r  lack o f  ju ris-
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diction. Thereupon  com plainants, said appellants, 
appealed from  the order o f  the Com m issioner o f  
E ducation  o f the State o f  N ew Jersey  dism issing 
their said appeal to the B oard  o f  E ducation  o f  the 
State o f  N ew Jersey , a cop y  o f  said notice o f  ap-
peal being annexed, m arked “ C .”  Said appeal is 
now  depending before  the State B oard  o f  E ducation  
and argum ent thereon is set dow n fo r  A p r il  3rd,
1926, be fore  the L aw  Com m ittee o f  the State B oard  
o f  E ducation . Com plainants file this bill o f  com - JO 
plaint w ith the intention o f  pursuing its p rayer fo r  
process hereinafter contained, in the event that com -
plainants appeal now  depending b efore  the State 
B oard  o f  E ducation  shall be dism issed, and its p ro -
ceedings fo r  rem edial re lie f in the educational sys-
tem o f  the State be exhausted.

14. Said m oneys so ordered to be paid  under the 
proceedings com plained o f  are now  in the hands
o f  the Custodian o f  the B oard  o f  E ducation  o f  the 20 
C ity o f  M illville pending the litigation  a foresaid .

15. Said orders, resolutions or m otions had and 
made on January twentieth, 1926, b y  the B oard  o f  
E ducation  o f  the C ity o f  M illville, are, and every  
o f  them is unlawful, and a frau d  on the tax payers 
o f  the C ity o f  M illville because the several sums o f 
m oney so ordered to be paid  are not ju stly  and hon-
estly due in said contractors from  the B oard  o f  E d u -
cation  o f  the C ity o f  M illville in the C ounty o f  Cum- 
berland ; and in ordering  said paym ents the said 
B oard  o f E ducation , fa iled , neglected and refused, 
fraudulently  and unlaw fully , and w ithout justifiable 
cause, to deduct and retain from  the m oney due said 
contractors the liquidated dam ages stipulated to  be 
paid and due, under Section  13 o f  their separate con-
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tracts w ith the p arties; and the m oneys ordered to 
he paid are not nor is any part thereof ju stly  due 
and ow ing by the B oard  o f  E ducation  to said con-
tractors and the paym ent o f  said m oneys, without 
deduction o f  the stipulated dam ages that have ac- 
rued to the com plainants under the term s o f  the 
several contracts amounts to an unlaw ful d iversion  
o f the public funds, because m ade w ithout consider-
ation, and are a frau d  on the tax payers o f  the C ity 

10 o f  M illville.

16. Com plainants are without adequate rem edy 
in the courts o f  law, and therefore p r a y :

1. That the B oard  o f E ducation  o f  the C ity o f  
M illville in the County o f Cum berland; N ew ton B. 
W ade, president, and H arold  H eadley, secretary o f 
said b oa rd ; G eorge W . Shaner; G eorge B. Shaner; 
E d gar F . Shaner and A rth u r H. Shaner, co-part-

20 ners trading as G eorge W . Shaner & S on s ; Jack- 
son E lectric  C om pany; J . H. H utch inson ; John 
Shearm an and P ercy  Tom pkins, co-partners trading 
as Shearm an & Tom pkins and G eorge B. W orsta ll, 
custodian o f school funds o f  the C ity o f  M illville, 
who are the defendants to this suit, m ay answer 
this bill o f  com plaint w ithout oath and each state-
ment therein made.

2. That the aforesaid orders and proceedings had 
30 by the Board of Education of the City of Millville

January 20th, 1926, ordering paym ent o f  said 
m oneys as a foresa id  to the said several contractors 
G eorge W . Shaner & Sons, Jackson  E lectric  Com -
pany, J. H. H utchinson and Shearm an and T om p-
kins, be decreed fraudulent and be set aside and 
vacated.
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3. That the said B oard  o f E ducation , and its offi-
cers and agents and G eorge B . W o r  stall, custodian 
o f school funds o f  the C ity o f  M illville, be restrained 
and en joined from  paying  out any m oneys w hatso-
ever in pursuance o f  said orders and proceedings 
had by  said board  on January 20th, 1926, as a fo re -
said.

4. That a w rit o f  subpoena m ay issue, com m and- j q  
ing said defendants to answer this b ill o f  com plaint 
and to abide by  such decree as the C ourt m ay make
in the prem ises.

L ou is H . M il l e r , 
Solicitor and Counsel with 

Complainants.

20

30
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E X H IB IT  “ A . ”

T H E  B O A R D  O F E D U C A T IO N  O F T H E  C IT Y  
O F M IL L V IL L E .

The C ity o f  M illville, and 
Irw in  W . K irk , D irector 
o f  Revenue and F inance 
o f the C ity o f  M illville,

A ppellants,
' V v.

The B oard  o f  E ducation  o f 
the C ity o f  M illville in 
the County o f  Cum ber-
land ; M ark B  r a n n i n,
President, and H arold  
H eadley, Secretary  o f 
said B oa rd ; Geo. W .
S h a n e  r, G e o r g e  B.
Shaner, E d gar F . Shaner 

20 and A rth u r H . Shaner, 
co-partners trading as 
G eorge W . Shaner &
Sons ; J a c k s o n  E lec-
tric Co., J. H . H utchin-
son ; John Shearm an and 
P ercy  H . Tom pkins, co -
partners t r a d i n g  as 
Shearm an & Tom pkins, 
and G eorge B. W orsta ll,

30 C u s t o d i a n  o f  School 
Funds o f  the C ity o f 
M illville,—

TO T H E  A B O V E  N A M E D  R E S P O N D E N T S : 
Take notice that the C ity o f  M illville, and Irw in

W . K irk , D irector  o f  Revenue and Finance o f  said
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City, appeal to the Com m issioner o f  E ducation  o f 
the State o f  N ew Jersey , from  the whole and every 
part o f  the order or orders, m otion  or m otions, reso -
lution or resolutions, o f  the B oard  o f  E ducation  o f  
the C ity o f  M illville, made, passed or adopted by 
said B oard  on the twentieth day o f  January, 1926, 
ordering or directing the paym ent o f  certain sums 
o f  m oney to said G eorge W . Shaner & Sons, J . H. 
H utchinson, Shearm an and Tom pkins and Jackson 
E lectric  Co., fo r  or on account o f  their several claim s 
fo r  the final paym ent o f  m oneys alleged to be due 10 
under the several contracts lately entered into by 
them with said B oard  o f  E ducation  in connection 
with the construction o f  a New H igh  School B u ild -
ing  in the C ity o f  M illville on the fo llow in g  g ro u n d s :

1. The said orders, resolutions or motions direct- 
ing said payments of money are, and every of them 
is, unlawful because the several sums of money or-
dered to be paid are not, nor is any part thereof 
justly and honestly due any of said contractors from 
the Board of Education of the City of Millville in 20 
the County of Cumberland.

2. In  ordering said paym ents the B oard  failed , 
neglected and refused, unlaw fully, and w ithout ju s -
tifiable^ cause, to deduct and retain from  the m oney 
due said contractors the liquidated dam ages stip -
ulated to be paid, and due, under Section 13 o f  the 
several contracts with said parties.

3. The m oneys ordered to be paid, are not, nor is 
any part thereof, ju stly  due and ow ing by  the B oard  
o f  E ducation  to said contractors.

4. The m oneys ordered to be paid are in excess o f  
the m oneys ju stly  due the said contractors under 
the term s o f  their several contracts.

5. The payment of said moneys, without deduction 
of the stipulated damages that have accrued to the
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B oard  under the term s o f the several contracts, 
amounts to an unlaw ful d iversion  o f  the public 
funds, because m ade without consideration.

6. Said orders are m ade without consideration  
with respect to the whole, or a large part, o f the 
amount o f  said orders fo r  paym ent o f  said m oneys. 

D ated M illville, N. J., January 20, 1926.
L ouis H . M iller, 

A ttorn ey  o f C ity o f  M illville 
and Irw in  W . K irk , D irector 

1q  o f  Revenue and F inance o f
said City.

20

30
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E X H IB IT  “ B .”

C O M M IS S IO N E R  O F E D U C A T IO N  O F T H E  
S T A T E  O F  N E W  J E R S E Y .

The C ity o f  M illville, and 
Irw in  W . K irk , D irector 
o f  Revenue and Finance 
o f  the C ity o f  M illville, 

Appellants, 
vs.

The B oard  o f  E ducation  o f 
the C ity o f  M illville in 
the County o f  Cum ber-
land ; M ark B  r a n n i n, 
President, and H arold  
H eadley, Secretary  o f 
said B oa rd ; G eorge W . 
S h a n e  r, G e o r g e  B. 
Shaner, E d gar F . Shaner 
and A rthur H . Shaner, 
co-partners trading as 
G eorge W . Shaner & 
S o n s ; Jackson E lectric  
Co., J . H . H utchinson ; 
John S h e a r m a n  and 
P ercy  H. Tom pkins, co -
partners t r a d i n g  as 
Shearm an & Tom pkins, 
and G eorge B. W orsta ll, 
C u s t o d i a n  o f  School 
Funds o f  the C ity o f  
M illville,

10

Petition  o f  A ppeal. 20

30

Respondents.
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TO T H E  C O M M IS S IO N E R  O F E D U C A T IO N  O F 
T H E  S T A T E  O F N E W  J E R S E Y :

The C ity o f M illville, and Irw in  W . K irk , D irector 
o f  Revenue and F inance o f the C ity o f  M illville, re -
spectfu lly  show unto the honorable Com m issioner o f 
E ducation  o f  the State o f  New J ersey :

1. That they appeal from  the orders, m otions, 
resolutions and proceedings, the whole and every 
part thereof, made, adopted, had or taken by the

10 B oard  o f E ducation  o f  the C ity o f  M illville in the 
County o f Cum berland on January 27, 1926, p rov id -
ing fo r  the paym ent to the above nam ed several re -
spondents G eorge W . Shaner & S on s; Jackson E lec-
tric C o .; J . H. H u tch in son ; and Shearm an & T om p-
k ins; o f  certain several sums o f  m oney, specified in 
such orders, m otions, resolutions and proceedings, 
to the Com m issioner o f  E ducation  o f the State o f  
N ew Jersey.

2. P etitioners have served on said respondents a 
20 notice o f  A ppeal in the prem ises, the original w here-

o f, with affidavit o f  services endorsed thereon, is at-
tached and which notice, and affidavit o f  service, are 
m ade part o f  this petition.

3. Specify ing, m ore particu larly , p etition ers ’ ob -
jections and ob jections to said proceeding, petition -
ers respectfu lly  show :

A . The B oard  o f E ducation  o f  the C ity o f  M ill-
ville in the County o f  Cum berland entered into fou r  
several contracts prov id in g  fo r  the construction  o f 

30 a new high school in the F ourth  W a rd  o f  the City 
o f  M illville, duplicates o f  which are on file w ith the 
State B oard  o f  E ducation , with the fo llow in g  con-
tractors, fo r  the purposes and at the dates fo llow -
in g :

(1 ) On F ebruary  18, 1924, w ith respondents 
G eorge W . Shaner & Sons, fo r  the general work.
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(2 ) On F ebruary  18, 1924, with respondent J . H . 
H utchinson, fo r  the heating and ventilating.

(3 ) On F ebruary  18, 1924, w ith respondents 
Shearm an & Tom pkins, fo r  the plum bing W ork .

(4 ) On M arch 17, 1924, with respondent Jackson 
E lectric  Com pany, fo r  the electrical work.

B. E ach  o f  said contracts prov ided  that the con -
tractor therein named should com plete the w ork 
prov ided  fo r  in his contract w ithin fourteen  months 
from  the date thereof. F ollow in g  is a copy  o f  the 
pertinent section (13) o f  the contract m ade w ith 
the general contractors G eorge W . Shaner & Sons :

13. A ll w ork enum erated in this contract shall 
be com pleted and ready fo r  acceptance within 
fourteen  m onths from  date as o f  which this 
agreem ent is made, w ithout respect to weather 
conditions. In  case o f  the non-com pletion o f  
said work within the time above specified and al-
low ed, the board m ay deduct and retain out o f  
the m oneys due or which m ay becom e due and < 
retain out o f  the m oneys due or  which m ay be-
com e due then contractor and,1 the con tractor 
shall be obliged to pay, in addition to the pen-
alty hereinafter m entioned, such sum as w ill be 
sufficient to pay  the wages o f  the inspector or 
inspectors o f  any such w ork appointed by  the 
board fo r  each and every w orking day from  the 
time so allow ed fo r  the com pletion o f said work 
up to the time when the same shall have been 
com pleted, provided , how ever, that i f  in the p er-1 
form ance o f  said w ork it shall be found that the 
w ork actually to be done and perform ed  is in 
excess o f  the quantity herein specifically  p ro -
vided fo r  then such deduction fo r  the paym ent 
o f  such in sp ector ’s wages shall be allow ed only 
from  and a fter the time, in addition to the time
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first allowed, when such excessive w ork could 
reasonably be expected to be com pleted. The 
board  m ay, at its election, recover from  the con-
tractor such in sp ector ’s wages in an action on 
the bond. It is distinctly understood that the 
time specified fo r  the com pletion  o f  such w ork 
is o f  the essence o f this contract, and the con -
tractor shall not be entitled to claim  p erform -
ance o f this contract unless the w ork is entirely 

tn com pleted in every  respect on or be fore  the 
time lim ited and fixed fo r  its perform ance as 
a foresa id  shall e x p ire ; and in case this contract 
is not com pletely perform ed  by  the contractor 
within the time so fixed, and the contractor is 
perm itted to finish the w ork, which he shall be 
obliged to do i f  the board  so elect, the con -
tractor agrees to pay  to the board  the sum o f 
seventy five dollars per diem  fo r  each business 
day thereafter consum ed by  him in com pleting 

2(\ such w ork, which m oneys the parties hereto 
agree upon as liquidated dam ages and not as 
a penalty, and m ay be retained by  the board 
from  any sums in its hands due from  it to the 
contractor, or the same m ay be collected by  a 
suit on bond o f the contractor in this agreem ent 
m entioned.

C. The other three contracts contained identical 
paragraphs, except that in the case o f  the contract 
with J. H. H utchinson the stipulated dam ages are 
fixed at fo r ty  dollars per d iem ; in the contract with 
Shearm an & Tom pkins said agreed dam ages are 
stipulated to be th irty  dollars per d iem ; and in the 
contract with Jackson  E lectric  C om pany they are 
stipulated to be th irty  dollars per d iem ; as by  said 
several contracts, reference being thereto had, w ill 
m ore particu larly  appear.
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D. Said contracts are made part hereof. A p p e l-
lants beg leave to re fer to the copies thereof on file 
with the State B oard  o f  E ducation , i f  it shall be 
necessary so to do.

E . The w ork prov ided  to be done b y  said several 
contracts was not perform ed in the time specified fo r  
com pletion thereof.

Thereupon a resolution  o f the fo llow in g  purport 
was adopted, on or  about A p r il 20th, 1925, and a 
copy  thereof served im m ediately on the contractor J{) 
therein nam ed:

R E S O L U T IO N  N U M B E R ...........
A  R esolution  electing that G eorge W . Shaner, 

G eorge B. Shaner, E d g a r  F . Shaner and A rth u r IJ. 
Shaner, co-partners trading as G eorge W . Shaner 
& Sons, com plete the work prov ided  fo r  in their con-
tract with the B oard  o f  E ducation  o f  the C ity o f  
M illville bearing date F ebruary  eighteenth, nine-
teen hundred and tw enty-four.

W hereas, in and by the. contract made and entered 20 
into by and between the B oard  o f E ducation  o f  the 
C ity o f  M illville in the County o f  Cum berland and 
G eorge W . Shaner, G eorge B. Shaner, E d gar F . 
Shaner and A rthur H. Shaner, co-partners trading 
as G eorge W . Shaner & Sons, all o f  Palm yra, New 
Jersey , it is, am ong other things, prov ided  as fo l -
lows :

13. A ll w ork enum erated in this contract shall 
be com pleted and ready fo r  acceptance within 
fourteen  months from  the date as o f  which this 20 
agreem ent is made, w ithout respect to weather 
conditions. In  case o f  the non-com pletion o f  
said w ork w ithin the time above specified and 
allowed, this board m ay deduct and retain out 
o f  the m oneys due or which m ay becom e due 
the contractor and the contractor shall be 
obliged to pay, in addition to the penalty here-
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inafter m entioned, such sum as w ill be sufficient 
to pay  the w ages o f  the inspector or inspectors 
o f  any such w ork appointed by  the board  fo r  
each and every  w ork ing day fro m  the time so 
allow ed fo r  the com pletion o f said w ork up to 
the time when the same shall have been com -
pleted, provided , how ever, that i f  in the p er-
form ance o f said w ork it shall be fou n d  that 
the w ork actually to be done and perform ed  is 
in excess o f  the quantity herein specifically p ro -
v ided  fo r  then such deduction fo r  the paym ent 
o f  such in sp ector ’s w ages shall be allow ed only 
from  and a fter the time, in addition  to the time 
first allowed, when such excessive w ork could 
reasonably be expected to be com pleted. The 
board m ay, at its election, recover from  the con-
tractor such in sp ectors ’ w ages in an action on 
the bond. It  is d istin ctly  understood that the 
time specified fo r  the com pletion  o f  such work 
is o f  the essence o f  this contract, and the con -
tractor shall not be entitled to claim  p erform -
ance o f this contract unless the w ork  is entirely 
com pleted in every  respect on or b e fore  the time 
lim ited and fixed fo r  its perform ance as a fore -
said shall e x p ire ; and in this case this contract 
is not com pletely  perform ed  b y  the contractor 
within the time so fixed, and the contractor is 
perm itted to finish the work, which he shall be 
obliged to do i f  the board  so elect, the contractor 
agrees to pay  to the board  the sum o f Seventy- 
five dollars per diem  fo r  each business day 
thereafter consum ed by  him in com pleting such 
w ork, which m oneys the parties hereto agree 
upon as liquidated dam ages and not as a pen-
alty, and m ay be retained b y  the board  from  
any sums in its hands due fro m  it to  the con-
tractor in this agreem ent m entioned.
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A n d  whereas, the said work has not been com -
pleted and ready fo r  acceptance within said tim e; 
therefore,—

R E S O L V E D  B Y  T H E  B O A R D  O F  E D U C A -
T IO N  O F  T H E  C IT Y  O F M IL L V IL L E  :

1. The B oard  o f  E ducation  o f  the C ity o f  M illville 
in the County o f  Cum berland doth hereby elect that 
the said contractors G eorge W . Shaner, G eorge B. 
Shaner, E d gar F . Shaner and A rthur H. Shaner co -
partners trading as G eorge W . Shaner & Sons do |Q 
com plete the w ork prov ided  fo r  in their said con -
tract with the B oard  o f  E ducation  o f  the C ity  o f  
M illville in the C ounty o f  Cum berland bearing date 
F ebruary  eighteenth nineteen hundred and twenty- 
fou r, accord ing to the covenants and conditions and 
penalties in said contract contained.

2. The Secretary  o f  the B oard  is ordered to serve 
a copy  o f  this R esolution  forthw ith  upon the con -
tractors and their bondsm an, the A etna Casualty 
and Surety Com pany, by  m ailing a certified copy  20 
thereof by registered letter directed to the post office 
address o f  the contractors and their bondsm an i f  the 
same can be ascertained by him, or by delivering the 
same to the contractors and their bondsm an fo r  the 
purpose o f  m aking such service the Secretary  is au-
thorized to em ploy any o f the regular or special 
police officers or constables o f  the City, whose ex-
penses and reasonable com pensation fo r  such service 
shall be paid by  the B oard.

D ate d .........................'...................1925. 3q

President o f  the B oard  o f  
E ducation  o f  the C ity  o f  
M illville.

A tte st :

Secretary.
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F . Identical resolutions, except, as to amount o f 
stipulated dam ages, were adopted and served on or 
about A p r il 20, 1925, w ith respect to the contracts 
w ith J. H . H utchinson fo r  heating and ventilating 
and Shearm an & Tom pkins fo r  the plum bing work.

On or about M ay 18, 1925, an identical resolution 
was adopted and served with respect to the contract 
w ith Jackson E lectric  Com pany and fo r  the electric 
work.

jk. G. Said several contractors thereupon proceeded 
to com plete the w ork specified in their respective 
con tracts ; and on, or not before , N ovem ber first, 
nineteen hundred twenty-five, said contractors, re -
spectively, tendered to the said B oard  o f  E ducation  
as having been finally com pleted, the w ork under-
taken under their several and respective contracts.

H . On N ovem ber 17, 1925, said B oard  o f E duca-
tion accepted the several items o f w ork  covered  by  
said contract, by  resolutions identical in form , ex- 

orwcept as to name o f contractor and description  o f 
'w ork , the resolution  adopted with respect to the gen-
eral contractor and his w ork  being as fo l lo w s :

A  R esolution  finally accepting the w ork done by 
G eorge W . Shaner & Sons, consisting o f G eorge W . 
Shaner, G eorge W . Shaner, E d g a r  F . Shaner and 
A rth u r H. Shaner, under their G E N E R A L  CON -
T R A C T  fo r  the construction  o f  a new H igh  School 
fo r  the B oard  o f E ducation  o f  the C ity o f  M illville 
bearing date the eighteenth day  o f F ebruary , 1924. 

« a  W H E R E A S , the said general contractors G eorge 
■ -W . Shaner & Sons did on the third day o f N ovem -

ber,’ 1925, tender to the B oard  o f  E ducation  o f the 
C ity o f  M illville as having been com pletely  p er-
form ed  the general w ork  o f  constructing a new H igh  
School fo r  the B oard  o f  E ducation  o f the C ity o f 
M illville undertaken by  said G eorge W . Shaner &
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Sons under their said contract with the B oard  o f  
E ducation  o f  the C ity  o f  M illville dated F ebruary  
18th, 1924, and the architect has proceeded to make 
final inspections and estim ates o f  said w ork and 
has certified in w riting to the B oard  o f  E ducation  
o f  the C ity o f  M illville that said contract has been 
com pletely perform ed ;

A nd, whereas the B oard  o f  E ducation  o f  the City 
o f  M illville has inspected said w ork and the same 
appears to have been com pleted (except as to time JQ 
o f  perform ance) accord ing to the term s, covenants 
and prov isions contained in the a foresa id  con tra ct; 
therefore,—

R E S O L V E D  B Y  T H E  B O A R D  O F E D U C A -
T IO N  O F T H E  C IT Y  O F M IL L V IL L E ,—

That the a foresa id  work, to wit, the general work 
required fo r  the construction  o f  the said N ew H igh 
School B uild ing fo r  the B oard  o f  E ducation  o f  the 
C ity o f  M illville done by  said G eorge W . Shaner & 
Sons under their said contract with this B oard  dated 2 0  
F ebruary  eighteenth, nineteen hundred and twenty- 
four, be and the same is hereby accepted by  this 
B oard  as having been com pletely perform ed  in ac-
cordance with the provisions o f  said contract, except 
with lespect to the time o f  com pletion o f  said work, 
said work not having been com pleted until and in-
cluding the third day o f  N ovem ber, 1925.

I. F o r  greater certainty appellants beg leave to
re fer  to the original resolutions herein before  in 
this petition o f  appeal m entioned. 30

J. N o reason appears in the records and proceed-
ings o f  the B oard  o f E ducation  why, and there is no 
law ful reason, w hy the dam ages stipulated under 
Section 13, o f  the several contracts are not due the 
B oard  o f  E ducation  o f  the C ity o f  M illville in the 
County o f  Cum berland, and should not be retained
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out o f  the m oneys due the several said contractors, 
or collected by  suit on their respective bonds. F o l-
low ing is a statement show ing approxim ately  the 
amount due from  each contractor fo r  such dam ages:
Name of Date when Date when Number Stipu- Total
Contractor work should work actu- of days lated damages

have been ally was delay damages due
completed. completed. per day Board

Shaner & Sons. Apr. 18,1925. Nov. 1,1925. 163 $75. $12225.
Shearman &

Tompkins.
J. H. Hutchin-

Apr. 18,1925. Nov. 1,1925. 163 $30. 4890.

son. Apr. 18,1925. Nov. 1,1925. 163 $40. 6520.
Jackson Electric

Co. May 21,1925. Nov. 1,1925. 130 $30. 3900.

Aggregate of Damages, $27535.
K . N otw ithstanding the prem ises, the B oard  o f 

E ducation  o f  the C ity o f  M illville, d isregard ing  its 
duty in that behalf, d id  not nor w ould deduct said 
liquidated dam ages or any part thereof from  the 
m oneys due said several contractors from  said 
B oard  o f  E ducation  o f  the C ity  o f  M illville in the 

2Q County o f  Cum berland, but on the contrary, by  cer-
tain orders, m otions, resolutions and proceedings, 
being the same re ferred  to in said attached notice 
o f  appeal, did order paid  to said contractors, respec-
tively, the whole o f  the m oneys due them on their 
several contracts, w ithout deducting said liquidated 
dam ages, or any part thereof, and w ithout taking 
any steps or proceedings w hatsoever to conserve 
the public interest by  retaining said dam ages from  
said contract m oney or directing suit on said sev- 

2Q era! con tra ctor ’s bonds, or otherwise.
4. B y  the proceedings com plained o f the C ity  o f  

M illville, and its tax payers, are aggrieved.
5. Said m oneys so ordered to be paid  under the 

proceed ings com plained o f  are now  in the hands o f 
the custodian o f  the B oard  o f  E ducation  o f the C ity 
o f  M illville pending the litigation  in the prem ises.
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6. Because o f  the prem ises the C ity o f  M illville, 
and Irw in  W . K irk , D irector o f  Revenue and F i-
nance, the ch ief financial officer o f  said City, alleges 
that they are aggrieved, and that the public interest 
are jeopardized , fo r  the reasons particu larly  set 
forth  herein and in the notice and grounds o f  ap-
peal.

A ppellants th erefore p ray  that said resolutions, 
m otions, orders and proceedings had and taken Jan -
uary 27, 1926, ordering  said m oneys to be paid over |p 
to said contractors, as aforesaid , be set aside, and 
said B oard  o f  E ducation  ordered to retain, and take 
prop er proceedings by suit on said con tra ctor ’s 
bonds, or otherwise, to retain, recover, sue fo r  or 
collect said stipulated dam ages fo r  the benefit o f  the 
B oard  o f  E ducation  o f  the C ity o f  M illville in the 
County o f  Cumberland.

C IT Y  O F  M IL L V IL L E ,
B y  H arry  Jones,

M ayor. 20
A tte s t :

John H. F isher,
(S E A L ) Clerk.

Irw in  W . K irk,
D irector o f  Revenue 

and Finance.
Louis H. M iller,

C ity Solicitor, A ttorn ey  o f 
A ppellants.

State o f  N ew Jersey  \
Cum berland County

Irw in  W . K irk , being duly sworn, on his oath sa y s : 
I  am D irector o f  Revenue and F inance o f  the C ity 

o f  M illville and one o f  the appellants named in the
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fo reg o in g  petition  o f  appeal. The facts  set forth  
in said petition  are true, as I  verily  believe.

T H E  C O M M IS S IO N E R  O F 
E D U C A T IO N  O F T H E  S T A T E  

O F N E W  J E R S E Y .

C ity o f M illville, and Irw in  W . K irk , 
D irector o f  Revenue and Finance o f 

the C ity o f  M illville,
2Q A ppellants, .

Irw in  W . K irk .

L0
[E ndorse d ]

vs.
The B oard  o f  E ducation  o f  the 

C ity o f  M illville, et al.,
R espondents.

P etition  o f  A ppeal

30

L ouis H . M iller,
A ttorn ey  o f A ppellants, 

218 H igh  Street, 
M illville, N. J.
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E X H IB IT  “ C .”

T H E  S T A T E  B O A R D  O F E D U C A T IO N  O F T H E  
S T A T E  O F N E W  J E R S E Y .

The C ity o f  M illville and 
Irw in  W . K irk , D irector 
o f  Revenue and F inance 
o f  the C ity o f  M illville, 

A ppellants, 
vs.

The B oard  o f  E ducation  o f 
the C ity o f  M illv ille ; the 
President o f  the B oard  
o f  E ducation  o f the C ity 
o f  M i l l v i l l e ;  H arold  
H eadley, Secretary  o f 
said B oa rd ; G eorge W . 
S h a n e  r, G e o r g e  B.  
S h a n e  r, E d g a r  F. 
Shaner and A rth u r H. 
S h a n e r, co -p a rtn ers ; 
trading as G eorge W . 
Shaner & S o n s ; Jackson 
E l e c t r i c  C o .; J . H. 
H utch inson ; John Shear-
man and P ercy  H. T om p-
kins, co-partners trading 
as Shearm an & T om p-
kins ; and G e o r g e  B. 
W orsta ll, Custodian o f  
School Funds o f  the C ity 
o f  M illville,

Respondents.

On A ppeal, &c. 
N otice o f  A ppeal from  

D ecision  o f  the Com -
m issioner o f  E duca-
tion.

10

20

3 0
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TO T H E  A B O V E  N A M E D  R E S P O N D E N T S :
Take notice that the appellants in the above m at-

ter, the C ity o f  M illville, and Irw in  W . K irk , D irec-
tor o f  Revenue and F inance o f the C ity o f  M illville, 
appeal from  the whole and every  part o f  the decision 
entered herein F ebru ary  4, 1926, a copy  o f which 
decision is hereto attached and is made a part here-
o f, to the State B oard  o f  E ducation , on the fo llow -
ing grou nds:

1. The Com m issioner dism issed the appeal, fo r  
lack o f jurisdiction , whereas he should have enter-
tained the appeal and should have heard the par-
ties upon the m erits o f  the m atters set forth  in the 
notice o f  appeal and petition  o f appeal filed by  ap-
pellants with said Com m issioner.

2. The Com m issioner o f  E ducation  should have 
entertained ju risd iction  o f  the proceedings -on the 
m erits, whereas he refused to hear the petition  and 
dism issed the same, w ithout a hearing o f the par- 
ties, on his own m otion.

^  3. The proceedings o f  the Com m issioner in dis-
m issing the appeal w ithout a hearing was unlawful.

4. The Com m issioner should have heard the p a r-
ties and decided that the proceedings com plained o f 
in the notice, grounds and petition  o f appeal filed 
w ith him, were illegal and should be set aside.

5. The Com m issioner was not authorized by  law  
to decide the m atters adjudicated by  him without a 
hearing o f  the parties.'

6. The dism issal o f  the appeal by  the Commis- 
sioner was not due process o f  law.

7. B y  the decision  o f  the Com m issioner, without 
a hearing on due notice, the prop erty  o f  the tax 
payers, and the public funds, are taken w ithout due 
process o f  law, contrary  to the m andates o f  the 
F ederal Constitution.
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8. The C om m issioner should have decided that the
proceedings com plained o f  were unlaw ful and or -
dered the same set aside, whereas the Com m issioner 
refused so to decide and dism issed appellan ts ’ ap -
peal. .

9. The Com m issioner o f  E ducation  decided the 
cause or m atter without having brought before  him 
the record  o f  the proceedings com plained o f, and 
without a hearing.

D ated F ebruary  8, 1926.
L ouis H. M iller, 

A ttorn ey  o f  A ppellants.

20

3 0
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The C ity o f M illville and 
Irw in  W . K irk , D irector 
o f  Revenue and F inance 
o f the C ity o f M illville,

Appellants, \
vs.

The B oard  o f E ducation  o f 
the C ity o f  M illville in 
the County o f Cumber- 

1‘0  lan d ; M ark B r a n n i n ,
President, and H arold  I 
H eadley, Secretary  o f
said B o a rd ; G eorge W .l  Decigion ot* tho Com-
S h a n e r ,  G e o r g e  m issioner o f Edu-
S h a n e r ,  E d g a r  F . /  cation>
Shaner and A rthur H.
Shaner. c o - p a r t n e r s  l 
trading as G eorge W . 1
Shaner and S on s ; J a c k -1

^ son E lectric  C o .; J. H . I 
H utchinson, John Shear- I 
man and P ercy  H . T om p- 
kins, Co-partners trad- j 
ing  as Shearm an &
Tom pkins, and G eorge
B. W orsta ll, Custodian 
o f  School Funds o f the 
C ity o f M illville,

R espondents.
30 ______

This action is brought by  the above nam ed appel-
lants to contest the legality  o f  proceedings taken by  
the M illville B oard  o f  E ducation  on January 27th, 
1926, in aw arding to the above nam ed contractors 
the fu ll am ounts due them under their several con-
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tracts fo r  the construction  o f  a new high school 
build ing in the C ity o f  M illville w ithout any deduc-
tion from  such am ounts as a result o f  delay in the 
com pletion o f  the w ork  o f  the liquidated dam ages 
required by  the contracts to be deducted in the event 
o f  such delay.

The Court presided over by  the Com m issioner o f  
Education  is a special tribunal fo r  the settlement 
o f  school controversies, and Section 17, A rticle  i t  
o f  the 1925 C om pilation o f  the School Law  provided |() 
that

“ The Com m issioner o f  Education  shall de-
cide, subject to appeal to the State B oard  o f 
E ducation  and w ithout cost to the parties, all 
controversies and disputes that shall arise under 
the school laws or under the rules and regula-
tions o f  the State B oard  o f  E du cation .”

In  the opinion  o f  the Com m issioner o f  E ducation  
the allegations o f  the appellants in the case under 20 
consideration  involve no v iolation  o f  any o f  the 
school laws or rules o f  the State B oard  o f  E duca-
tion regulating the control and m anagement o f  the 
public schools o f  this State, but that on the other 
hand the case appears to involve general questions 
o f  law belonging prop erly  to a court o f  law.

On the ground o f  lack o f  jurisdiction , therefore, 
o f  the ^subject-matter o f  the dispute, the appeal is 
accord ingly  hereby dism issed.

John H. Logan , 30
Com m issioner o f  Education.

F ebruary  4, 1926.
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[E ndorsed ]

T H E  S T A T E  B O A R D  O F 
E D U C A T IO N  O F  T H E  S T A T E  

O F  N E W  J E R S E Y .

The C ity o f  M illville and Irw in  W . 
K irk , D irector o f  Revenue and F i-

nance o f  the C ity o f  M illville, 
A ppellants, 

vs.
The B oard  o f  E ducation  o f  the C ity o f  

M illv ille ; the President o f  the B oard  
o f  E ducation  o f  the C ity o f  M illv ille ; 
H arold  H eadley, Secretary  o f said 
B o a r d ; G eorge W . Shaner, G eorge B. 
Shaner, E d g a r  F . Shaner and A rthur 
H. Shaner, co-partners trading as 
G eorge W . Shaner & S on s ; Jackson 
E lectric  C o .; J. H. H utchinson ; 
John Shearm an and P ercy  H. T om p-
kins, co-partners trading as Shear-
man & T om pkins; and G eorge B. 
W orsta ll, Custodian o f School Funds 
o f  the C ity o f  M illville,

Respondents.

On A pp ea l &c.

N otice o f  A pp ea l from  D ecision  o f the 
Com m issioner o f  Education .

L ouis H . M iller,
A ttorn ey  o f  A ppellants 

218 H igh  Street, 
M illville, N. J.
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E X H IB IT  “ D .”

G E N E R A L  C O N T R A C T  F O R  T H E  C O N S T R U C -
T IO N  O F  A  N E W  H IG H  SC H O O L F O R  T H E  
B O A R D  O F  E D U C A T IO N  O F T H E  C IT Y  O F 
M IL L V IL L E . ; :

T H IS  A G R E E M E N T , made and entered into by 
and between the B oard  o f E ducation  o f  the C ity  o f 
M illville in the County o f  Cumberland, State o f  New 
Jersey , a body  corporate o f  said State, hereinafter 10 
called the “ b oa rd ,’ ’ party  o f  the first part, and 
G eorge W . Slianer & Sons, consisting o f G eorge W . 
Shaner, Geo. B . Shaner, E d gar F . Shaner and A r -
thur H. Shaner, all o f  Palm yra, N. J . hereinafter 
called the “ con tra ctor ,’ ’ party  o f  the second part, 
W IT N E S S E T H :

I .
F or  and in consideration  o f  the paym ents and 

covenants hereinafter m entioned, on the part o f  the 
said board to be m ade and perform ed, the contractor 20 
covenants and agrees to and with said board as ‘ 
fo l lo w s :
_ 1* The contractor shall and will prov ide and fu r -

nish all tools, equipment, m achinery, labor and m a-
terials necessary to perform  in a perfect and thor-
oughly workm anlike m anner the construction o f  all 
the general w ork required fo r  the construction o f  a 
new school house, designed and intended fo r  use as 
& H igh School, on the site h eretofore acquired fo r  

the purpose situate on the northerly  side o f  E ast 30 
B road  Street, between F ifth  and Seventh Streets, *v 
m  the C ity  o f  M illville, Cum berland County, N ew 
Jersey , as covered by  this agreem ent and set forth , 
described and exhibited in the plans and specifica-
tions fo r  such w ork prepared b y  Guilbert and
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Betelle, A rch itects, filed with the Secretary  o f said 
B oard  o f E ducation  Septem ber twentieth, nineteen 
hundred and twenty-three, as finally am ended and 
approved  by  said B oard  and by  the State B oard  o f 
E d u ca tion ; the w ork and m aterials em braced in and 
covered  by  this specific contract being particu larly  
set forth , described and exhibited (1 ) in “ Section 
B, General C ontractors W o rk ,”  at pages nineteen 
to  one hundred and fou r, inclusive, o f  said Specifi- 
cations, and (2 ) in “ Section  A ”  containing the In -
structions to B idders and the General Conditions 
accom panying the said specifications at pages two 
to eighteen, inclusive.

The said w ork, how ever, shall include not 
only the w ork covered  by  the base bid  o f  the 
contractor but shall be done in accordance with 
the alternative proposa ls num bered as fo l lo w s : 
A lternative N um ber one, W eather S tr ip s ; A l-
ternative Num ber Three, P ainting Glass B oom s;

-*20 A lternative Num ber F ou r, P ainting C orridors 
E t c . ; A lternative Num ber F ive , B u ff B rick  in 
G ym nasium ; A lternative Num ber Six, L im e-
stone E xterior  T rim ; A lternative Number 
E ight, M etal T oilet Partitions.

The entire said w ork  shall be done fo r  the 
aggregate contract price  or sum o f two hun-
dred fifty  fou r  thousand one hundred fifty  seven 
dollars ($254,157.00) as hereinafter prov ided  in 
section twenty.

This general contract requires the contractor 
to furn ish  all o f  the labor and all o f  the m a-
terials required fo r  the fa ith fu l perform ance o f 
the entire w ork o f constructing said new  school 
house; at the site a foresaid , accord ing to said 
plans and specifications, excepting on ly that 
part o f  the w ork  included in  and covered  b y  the
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fo llow in g  Sections o f  the said Specifications, to 
wit, (1 ) Section K . P lum bing W ork , pages one 
hundred five to one hundred twenty-five, inclu-
sive, o f  the said Specifications; (2 ) Section L , 
H eating and V entilating, pages one hundred 
tw enty-six, to one hundred sixty-seven, inclu-
sive, o f  the said specifications; (3 ) Section M. 
E lectrica l W ork , pages one hundred sixty-eight 
to one hundred ninety-nine, inclusive, o f  the 
said specifications. ]0 j

In  case o f  any variance or inconsistency be-
tween said Specifications or Instructions to B id -
ders or General Conditions, and his Specific con-
tract, then the conditions, term s, and covenants 
o f  this specific contract shall govern  and be 
binding and effective between the parties.

H .
It is agreed between the parties that whenever 

the w ord  “ arch itects ’ ’ is used in this contract and 
specifications it re fers to Guilbert & Betells, the 2Q 
architects in charge o f  the work, em ployed by the 
board and acting in conjunction  with the board, or 
in case o f  the death, resignation or rem oval o f  the 
said architects, such other architect o f  established 
professiona l standing as m ay be appointed fo r  that 
purpose by  the b o a rd ; and all explanations or direc-
tions necessary fo r  the prop er construction o f the 
w ork shall be given by  the architects.

3. It is expressly  agreed by and between the par-
ties hereto that the w ork included in this contract m  
is to be done under the directions o f  the said archi-
tects, and that the decision  o f  the architects as to 
the true construction  and m eaning o f the draw ings 
and specifications shall be final. It is also under-
stood and agreed that such additional draw ings and 
explanations as m ay be necessary to detail and il-
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lustrate the work to be done are, if necessary, to be 
furnished by the architects.

4. No alterations shall be made in the work except 
by written order of the board, the amount (if any) 
to be paid by the board, or allowed the contractor 
by virtue of such alterations, to be stated in said 
order. Should the board and the contractor not 
agree as to the amount to be paid or allowed, the 
work shall go on under the order required above,.

J'O and the determ ination o f the said am ount shall be 
settled and fixed by  the architect, whose decision and 
determ ination shall be final and binding on the p a r-
ties.

5. It is agreed and understood that in the event 
of any reasonably necessary or proper part of the 
work (of which the architects shall be the sole judge) 
having been omitted to be shown in the drawings or 
plans or to be described in the specifications, through 
oversight, or error, the contractor shall, notwith-

£0 standing execute and prov ide  all such om itted w ork 
and things as i f  they had been severally shown and 
described, w ithout any extra charge and according 
to the directions o f  the architects and to his satis-
faction  ; provided , that i f  such added w ork shall 
Constitute an alteration  in the general plans and 
specifications o f  such building the same shall be 
m ade and com pensated fo r  under the prov isions o f  
the next preced ing  sub-division (4) o f this article.

6. If alterations diminish the quantity of the work
30 to be done they shall not constitute a claim  fo r  dam -

ages fo r  anticipated profits fo r  w ork  dispensed with, 
and the contract price  shall be that abated accord -
ingly  to an amount to be agreed u p on ; and i f  the 
board  and contractor shall fa il to agree as to the 
am ount to be so abated, such am ount shall be deter-
m ined by  the architects as hereinbefore provided.
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7. In case o f  repetition, variations or discrepan-

cies in the specifications and draw ings or o f  this 
contract, the interpretations and determ inations o f  
which are doubtful, it is distinctly understood that 
the architects m ay adopt the interpretation  or con-
struction which shall secure in all cases the m ost 
substantial and com plete perform ance o f the work 
and be m ost favorable  to the board and secure to 
it the m ost am ple protection .

8. It is agreed that any changes or alterations j q  
shall in no wise affect the valid ity  o f  the bond nor 
require the board or contractor to n otify  the bonds-
man either as to the time, nature o f  or extent o f  such 
changes; the bond here referred  to being the bond 
given by the contractor to guarantee the p erform -
ance o f  his contract.

II I .
9. The contractor shall provide sufficient, safe and 

proper facilities at all times fo r  the inspection o f 
the w ork by the architects, by  the board, or by any 20 
o f the com m ittees or m em bers or by the m anager
o f  the b oa rd ; and the contractor shall, within 
tw enty-four hours a fter receiv ing w ritten notice by 
the architects to that effect, proceed to rem ove from  
the grounds or building all m aterials condem ned by 
the architects, whether w orked or unworked, and to 
take down all portions o f  the work which the archi-
tects by like w ritten notice condem ns as unsound 
and im proper, w ithin a like period  o f time after 
service o f  such notice, and upon like notice the con- j q  
tractor shall take down and rem ove any w ork or 
m aterial that shall in any w ay fa il to con form  to the 
draw ings and specifications; and the contractor 
shall, at his own expense, make good  all w ork dam -
aged or  destroyed thereby.

10. It  is the intention o f  this contract to secure



40 Bill fo r  Injunction

the best w orkm anship and m aterials o f  the grade 
specified, and the contractor agrees to prov ide  and 
furn ish  the same. A n d  if , a fter being passed in the 
first place by  the architects, doubt exists as to the 
character o f  the w ork  it must, at the w ritten re -
quest o f  the architects, be taken out and replaced by 
new  work, p rov ided  such w ritten  request be served 
on the contractor at any time p rior  to the final ac-
ceptance o f  the entire work.

10 !*• The contractor agrees to guarantee and in-
dem nify  the said board  against any loss w hatso-
ever by  reason o f any obligation  the contractor shall 
have incurred or m ay incur.

12. I f  any sub-contractor or em ploye em ployed by 
the contractor on the w ork is or shall appear to the 
architect to be incom petent to perform  the w ork 
entrusted to him, or shall in the opinion  o f the 
architects be untrustw orthy, or who shall act in a 
d isorderly  manner, he shall be discharged imme-

20 diately on the requisition  o f  the arqhitects and shall 
not be again em ployed on the w ork w ithout the w rit-
ten approval o f  the architect.

13. A ll w ork enum erated in this contract shall be
com pleted and ready fo r  acceptance within fourteen  
m o n t h s ................from  date as o f  which this agree-
ment is made, w ithout respect to weather conditions. 
In  case o f  the non-com pletion  o f said w ork  within 
the time above specified and allowed, the board  m ay 
deduct and retain out o f  the m oneys due or which

30 may become due the contractor and the contractor 
shall be obliged to pay, in addition to the penalty 
hereinafter mentioned, such sum as will be sufficient 
to pay the wages of the inspector or inspectors of 
any such work appointed by the board for each and 
every working day from the time so allowed for the 
completion of said work up to the time when the
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same shall have been com pleted, provided, however, 
that is in the perform ance o f  said w ork it shall be 
found that the w ork actually to be done and per-
form ed is in excess o f  the quantity herein specifi-
cally prov ided  fo r  then such deduction fo r  the pay -
ment o f  such in sp ector ’s w ages shall be allowed only 
from  and a fter the time, in addition to the time first 
allowed, when such excessive work could reason-
ably be expected to be com pleted. The board may, 
at its election, recover from  the contractor such in- 
spectors ’ w ages in an action  on the bond. It is d is-
tinctly understood that the time specified fo r  the 
com pletion o f  such w ork is o f  the essence o f  this 
contract, and the con tractor shall not be entitled to 
claim  perform ance o f this contract unless the work 
is entirely com pleted in every  respect on or before  
the time lim ited and fixed fo r  its perform ance as 
a foresaid  shall ex p ire ; and in case this contract is 
not com pletely perform ed  by the contractor within 
the time so fixed and the contractor is perm itted to ^0 
finish the work, which he shall be obliged to do if  
the board so elect, the contractor agrees to pay to 
the board the sum o f seventy-five dollars per diem 
fo r  each business day thereafter consum ed by him 
in com pleting such w ork, which m oneys the parties 
hereto agree upon as liquidated dam ages and not as 
a penalty, and m ay be retained by  the board from  
any sums in its hands due from  it to the contractor, 
or  the same m ay be collected by  a suit on bond o f 
the contractor in this agreem ent m entioned. 30

14. In  case o f  any unnecessary or inexcusable de-
lay in the general conduct o f  the w ork, or in the 
event o f  an actual or practical abandonm ent o f the 
work, the board w ill n otify  the contractor and his 
bondsm an to that e ffect; i f  the contractor or  his 
bondsm an (w ho i f  they shall proceed with the work
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shall assume all the obligations and be subject to 
all the restrictions and conditions herein im posed 
upon the con tractor) shall not, w ithin five consecu-
tive days thereafter, take such m easures as will, 
in the judgment, o f  the architects, insure the satis-
fa ctory  com pletion  o f  the w ork, w ithin the time 
specified or in a seasonable time thereafter, i f  the 
contractor has been perm itted to continue beyond 
the time specified as prov ided  fo r  elsewhere in this 
contract in this contract, the board m ay then n otify  
the a foresa id  contractor and his bondsm an to d is-
continue all w ork  under this contract and it is agreed 
that the contractor and his bondsm an w ill im m e-
diately  respect such notice and stop work. The 
board m ay then n otify  the a foresa id  contractor and 
his bondsm an to discontinue all w ork under this 
contract and it is agreed that the contractor and his 
bondsm an w ill im m ediately respect such notice and 

. stop work. The B oard  shall then have the right 
2q  to advertise the w ork and relieve the same to another 

contractor or  to com plete the w ork  under its own 
directions accord ing  to law, using the same or sim -
ilar m aterials herein contracted to be furnished. A ll 
expense to be paid  the party  to whom  the w ork m ay 
be relet, and any other claim s arising  under this 
contract, shall be deducted and paid by  . the board 
o f  the m oneys then due the contractor, or which 
m ay thereafter becom e due under and by  v irtue o f  
this agreem ent or any part th e re o f; and in case 

« q  such expense and deduction are less than the sum 
which w ould have been payable fo r  such w ork under 
this contract, i f  the same had been com pleted by  the 
party  o f  the second part, the contractor shall not be 
entitled to receive the d ifferen ce ; and i f  the expense 
and deductions are greater, a fter due allowance o f 
m aterial other than herein contracted to be fu r-
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nished be used, then the contractor and his bonds-
man shall be liable fo r  the difference. The penalty 
provided  in section thirteen fo r  non-com pletion o f 
the w ork within the time specified shall continue to 
run, and the con tractor shall be liable fo r  the same, 
whether or not the said w ork is taken out o f  his 
hands or is com pleted by his bondsman, or the B oard 
or by a secondary contractor i f  the work be relet 
by the board.

15. D uring the prosecution  o f  the work herein con- 10 
tem plated the contractor shall in the em ploym ent o f  
workm en and m echanics, give the preference to 
citizens o f  this state and shall pay  them at current 
prices fo r  such labor and shall observe the require-
ments o f  the laws o f  N ew Jersey , m aking it unlawful
to em ploy laborers who are not citizens o f  the 
U nited States, entitled “ A n  A ct respecting the em-
ploym ent o f  m echanics and laborers upon the public 
work o f this State and the m unicipalities within the 
sam e,”  passed M arch 24, 1899 (P . L. 1899, page 20 
524) and relating to the hours o f  em ploym ent o f  
laborers, workm en and m echanics (P . L. 1913, Chap.
253, page 479, e tc .).

16. The con tractor shall furnish  com plete proper 
releases o f  liens from  time to time as required by 
the board. It is understood and agreed that the 
party  o f  the second part shall indem nify and save 
harmless the said board fo r  all claims and fo r  all 
costs and expenses o f  suits or proceedings result-
ing  or arising  therefrom  fo r  the labor perform ed or  30 
m aterials furn ished under this contract and shall 
urnish the board with satisfactory  evidence when 

called fo r  that all persons who have done work or 
urnished m aterials fo r  which the board m ay have

been or shall be liable have been fu lly  paid  and sat-
is led, and otherw ise the board shall have the right
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to pay all such claims out of any moneys that may 
be due or that may afterwards become due the con-
tractor. In the event of the abandonment of the 
work the money remaining due the contractor for 
work done up to the date of the abandonment shall 
be applied to the payment of labor, but this shall 
not include the retained percentage or other moneys 
held for the benefit of and to indemnify the board. 
The contractor shall, if required, notify the board 

10 each month of the names and amounts of accounts 
of all creditors for materials and supplies furnished 
during the preceding month. If such amounts are 
not paid out of the estimate next received, after 
said accounts are due or are presented to the board, 
the board may, and»shall have the right, but shall 
not be bound or obliged, if requested by the con-
tractors said creditors to deduct' such amounts from 
the next or any other succeeding estimate, which 
amounts may be paid the creditors when they fully 

-satisfy the board of the correctness and validity of 
their claims,

17. The contractor agrees, and the bond accom -
panying this agreem ent is am ong other things in -
tended to indem nify  and save harm less the board 
from  all suits or actions o f  any kind or descrip tion  
and the costs and expenses thereof fo r  or on account 
o f  any in juries or dam ages received or sustained by  
any person  or persons or p rop erty  or properties by  
or from  the contractor, his servants, agents, em- 

3 0  ployes or workm en, during the prosecution  o f the 
work, or by  or in consequence o f any im proper m a-
terials in its construction  or by  or on account o f 
any act o f  negligence or om ission w hatsoever o f  the 
contractor or any o f his servants, workm en or 
agents or em ployes, or by  reason o f  his fa ilure, 
neglect or om ission  to pay  out any claim  fo r  labor,
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work or m aterials, em ployed or used in the prose-
cution o f  or perform ance o f  this con tract; and in 
case o f  suit or suits, claim  or claims therefor being 
made, so m uch o f  the m oney due or to becom e due 
to the con tractor under or by v irtue o f this contract 
as shall be considered necessary by  the board m ay 
be retained by  the board  and withheld from  the con-
tractor until all such suits or claims shall have been 
settled by  the contractor, including all costs, dam -
ages, charges and expenses incurred by the board in jq  
defending the same, and evidence o f  such settlement 
furnished to the board to its satisfaction, and the 
board shall not in any w ay be liable therefor, and 
in case o f  loss, dam ages or expenses being incurred 
by the board  by  ‘reason .of such claims, the amount 
thereof m ay be deducted from  the m oneys so re-
tained and held under this section, and applied and 
used tow ards the satisfaction  o f  the said losses, 
dam ages and expenses.

18. The contractor shall enter into and furnish a 20 
bond with sureties o f  som e indem nity corporation  
authorized to transact business in this State and 
satisfactory  to the board, in a penal sum equal to 
the fu ll am ount o f  the contract price, which bond 
shall be in the fo rm  annexed hereto and marked 
“ C on tractor ’s B on d ,”  and this contract shall not 
becom e operative unless the contractor shall, con-
currently  herewith, execute and deliver said bond.

19. W herever herein the board is given any pow er
or discretion  touching the subject-m atter o f  this con- 3Q 
tract such pow er m ay be exercised by  any proper 
com m ittee o f  the said board em pow ered thereto by 
said board, and the contractor shall be subject to the 
directions and decisions o f  any said com m ittee as 
fu lly  and in the same m anner as though said board 
has acted as a body.
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IV .
20. The B oard  agrees to pay to the contractor, in 

fu ll paym ent and satisfaction  fo r  all w ork included 
in and to be done and perform ed  and fo r  all m a-
terials to be furnished under this contract and speci-
fications the sum o f Tw o H undred and F ifty  fou r 
Thousand One H undred F ifty  seven d o lla rs ; which 
m oneys shall be paid to the contractor, upon proper 
certificates o f  the architects, as fo llow s, to w it :

The architects on the first day o f each calendar 
U m onth or w ithin five days thereafter, during con-

struction, w ill estim ate and certify  to the board  ap-
proxim ately  the amount o f  w ork  com pleted during 
the proceed ing calendar m onth accord ing to the con-
tract and specifications, aijd eighty-five per cent o f 
the estim ated cost thereof under this contract shall 
then be due and shall be paid  to the contractor, ex-
cept as prov ided  fo r  elsewhere in this contract, on 
or before  the fifteenth day o f each month, fo r  the 

2Q w ork o f  the proceed ing calendar month, and the bal- 
U ance, fifteen per centum o f  said contract price, shall 

be paid  within fo r ty  days a fter the final com pletion 
and acceptance o f  the work. W hen this contract 
shall have been notified perform ed  by  the contractor 
and the board shall have been notified to that effect 
by the contractor the board  shall forthw ith  make a 
final inspection  o f  the w ork and i f  the same shall be 
accepted by  it, the said board, shall, except fo r  cause 
herein specified, pay  to the con tractor within fo rty  

ovx days thereafter the balance which shall be due, ex- 
U cepting therefrom  such sums as m ay law fu lly  be 

retained under any o f  the prov isions o f  this contract.
21. It  is agreed that the covenants, stipulations 

and agreem ents in this contract set forth  shall apply 
to and bind the heirs, executors, adm inistrators, suc-
cessors and assigns o f  the respective parties. A nd 
it is fu rther agreed that the con tractor shall not
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make any assignm ent o f  this contract, or o f  the 
m oneys to be paid  or payable to him thereon, with-
out special perm ission  in w riting from  the board.

22. This contract is one o f fou r several contracts 
made on the aw ard by  the B oard  o f E ducation fo r  
the fo llow in g  w ork : (a ) the general work o f build-
ing said school, (b ) the heating and ventilating ap-
paratus fo r  the sam e; (c )  the plum bing and kindred 
w ork ; (4 ) the electrical w ork ; all o f  which con-
tracts are aw arded concurrently herewith. It is m 
distinctly understood that the contractor in this par- 
ticular contract nam ed shall so carry  on the work
by him hereby undertaken that in the prosecution 
thereof he will in no wise unnecessarily or im prop -
erly hinder, in terfere  with, obstruct or delay the 
work undertaken by any co-contractor ; and thè con-
tractor in this agreem ent shall named be liable fo r  
all dam ages sustained by the board arising from  
any breach o f  the covenants contained in this para-
graph o f  this agreem ent, and the said contractor ™  
shall be liable fo r  the same by  suit on his bond. ^

23. It is fu rther understood and hereby agreed by 
the contracting parties that the fo llow in g  documents, 
all and singular, are integral and essential portions 
o f  this contract, as fu lly  as though set out herein 
at large, to w it ; the advertisem ent, all drawings, 
maps, plans and profiles hereto attached or herein 
referred  to or described, the specifications, the p ro -
posal, this specific contract and the con tractor ’s 
bond.

The con tractor hereby guarantees that all labor 30 
o be em ployed on the w ork will be perform ed in a 

proper and workm anlike m anner and that all ma- 
enals used  thereon shall be good  and sufficient and 

0 kind and quality required by the terms o f  this 
contract, and agrees to repair and make good, fo r  

e period  set forth  in the specifications, at his ex-
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pense, any or all defects which m ay appear In his 
w ork  and m aterials during that time and which in 
the judgm ent o f  the architects arose from  defective 
w orkm anship or in ferior  m aterials.

The party  o f  the second part hereby adm its and 
affirms that he has read each and every  clause in this 
contract and that he has exam ined the m aps, plans 
and draw ings, and the site o f  the proposed  work 
and that he fu lly  understands the scope and m eaning 

10 o f  the same ; and hereby agrees that he w ill com ply 
w ith all the term s, covenants and agreem ents here-
in set forth .

IN  W IT N E S S  W H E R E O F  the party  o f  the F irst 
part has caused its corporate  seal to be hereto a f-
fixed, and these presents to be signed by its presi-
dent and attested by  its secretary, and the party  o f 
the second part h as hereunto affixed his hand and 
seal as o f  the eighteenth day o f  F ebruary , nineteen 
hundred and tw enty-four.

20 E xecuted in d u p lica te : but i f  there is any variance 
'betw een the copies, that held by  the B oard  shall 
govern  and bind the parties.

T H E  B O A R D  O F E D U C A T IO N  OF 
T H E  C IT Y  O F M IL L V IL L E  IN  
T H E  C O U N T Y  O F  C U M B E R -
L A N D , B y

A ttest.
30

( Seal o f  the B oard ) 
W itness to signature 

o f  contractor

President.

Secretary.
. . . . . . ( S E A L )
Contractors.
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Complaint

N O T IC E  O F  M O T IO N  TO S T R IK E  O U T B IL L  
O F C O M P L A IN T .

IN  C H A N C E R Y  O F N E W  J E R S E Y .

T h e  B o ar d  o f  E d u c a - N otice o f  M otion to 
t io n  o f  t h e  Cit y  o f  Strike Out B ill o f  
M il l v il l e  i n  t h e  Complaint.
Co u n t y  o f  Cu mb e r -
l a n d , et al.,

To Louis H . Miller, E sq ., Solicitor fo r  Complainants: 

Please take notice that on M onday, M ay 10, 1926,

on, at the C hancery Cham bers, in the C ity o f  Cam-
den, I  w ill app ly  to the Chancellor fo r  an order 
striking out the bill o f  com plaint tiled by  you in the 
above-stated cause, fo r  the fo llow in g  reason s:

1. The bill is w ithout equity and discloses no

(F iled  M ay 10, 1926.)

Between
T h e  Ci t y  o f  M il l v il l e , 

et al.,
Complainants,

and
On Bill fo r  In junc-

tion, etc.

Defendants.
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Complaint

cause o f  action against the defendant, the B oard  o f 
E ducation  o f  the C ity o f  M illville in the County o f 
Cumberland.

2. The C ourt o f  Chancery is w ithout p ow er to d is-
turb the contract rights existing between the defen -
dant, The B oard  o f E ducation  o f the C ity o f  M illville 
in the C ounty o f Cum berland, as ow ner o f  the school

i ~ house prop erty  in the C ity o f  M illville, and the other 
• defendants who are contractors fo r  the erection  o f 

a school house build ing in said city.

3. N either the m unicipal govern ing  body  o f  the 
C ity o f  M illville nor the D irector o f  Revenue and 
F inance o f said city  possess any v is itoria l or super-
v isory  function  or pow ers over the B oard  o f E du -
cation  o f  the C ity o f  M illville in the County o f Cum-
berland.

20 4  r j ^  ob ject o f  the bill is to secure the aid o f
the Court o f  Chancery in the recovery  o f  a penalty 
or forfe itu re , which is con trary  to  equity.

W al t e r  H . Ba c o n ,
Solicitor fo r  Defendant, The 

Board o f Education o f the City  
o f M illville, in the County of 
Cumberland.

30
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Complaint

N O T IC E  O F  M O T IO N  TO S T R IK E  O U T B IL L  
O F C O M P L A IN T .

IN  C H A N C E R Y  O F N E W  J E R S E Y .

(F iled  M ay 10, 1926.)

10

Between 
T h e  Ci t y  o f  M il l v il l e , 

and Ir w in  W . K ir k , 
D irector o f  Revenue 
and F inance o f  the 
C ity  o f  M illville,

Complainants, 
and

T h e  B o ar d  o f  E d u c a -
t io n  o f  t h e  Cit y  o f  
M i l l v il l e , et al.,

Defendants.

On B ill fo r  In junc-
tion, etc.

N otice o f  M otion to 
Strike Out B ill o f 
Complaint. 20

To Louis H. M iller, Esq., Solicitor fo r  Complainants:

Please take notice, that on M onday, M ay 10th, 
1926, at ten o ’clock  in the forenoon , daylight saving 30 
time, or  as soon  thereafter as counsel can be heard 
thereon, at the Chancery Chambers, in the C ity o f 
Camden, we w ill app ly  to the Chancellor fo r  an 
order striking out the bit* oT com plaint filed by you 
in the above stated cause, fo r  the fo llow in g  rea-
sons:
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Complaint

1. The bill d iscloses no cause o f  action  against 
this defen dan t individually  or in com bination with 
his co-defendants.

2. The bill affirm atively discloses that the com -
plainant is a stranger to the contract between the 
B oard  o f  E ducation  o f  the C ity o f  M illville, in the 
County o f  Cum berland, and State o f  N ew  Jersey ,

j:n and this defendant, G eorge W . Shaner, G eorge B. 
Shaner, E d g a r  F . Shaner and A rthur H . Shaner, co -
partners, trading  as G eorge W . Shaner & Sons. The 
com plainant is w ithout interest therein, and is not 
entitled to sue thereon or  thereunder or defend 
against it.

3. N either the m unicipal govern ing  body  o f the 
C ity 'd f  M illville, nor the D irector  o f  Revenue and 
F inance o f said city  possess any v is itoria l or super-

2ft v isory  function  or pow ers over the B oard  o f  E du -
cation  o f  the C ity o f  M illville in the County o f 
Cum berland.

4. The ob ject o f  the bill is to secure the aid o f  the 
C ourt o f  Chancery in the recovery  o f a penalty or 
forfe itu re , which is con trary  to equity.

B l e a k l y , St o c k  w e l l  a n d  B u r l in g , 
Solicitors for and o f Counsel with 

Defendants, G eorge W . Shaner,
Zk George B . Shaner, Edgar F .

Shaner and A rthur H . Shaner, 
co-partners, trading as George 
W . Shaner <& Sons.
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Complaint

N O T IC E  O F  M O TIO N  TO  S T R IK E  O U T B IL L  
O F C O M P L A IN T .

IN  C H A N C E R Y  O F N E W  J E R S E Y .

To Louis H . M iller , E sq ., Solicitor for Complainants:

Please take notice, that on M onday, M ay 10th, 
1926, at ten o ’clock  in the forenoon , daylight saving 
time, or  as soon thereafter as counsel can be heard 
thereon, at the C hancery Chambers, in the City o f 
Camden, we w ill app ly  to the Chancellor fo r  an order 
striking out the bill o f  com plaint filed by you in 
the above stated cause, fo r  the fo llow in g  reasons:

(F iled  M ay 10, 1926.)
m

Betw een

T h e  B o ar d  o p E d u c a -
t io n  o f  t h e  Cit y  o f  
M i l l v il l e , et al.,

T h e  Ci t y  o f  M il l v il l e , 
and I r w in  W . K ir k , 
D irector o f  Revenue 
and F inance o f  the 
C ity o f  M illville,

Complainants, 
and

On B ill fo r  In junc-
tion, etc.

N otice o f  M otion to
Strike Out B ill o f  „

• 9 ( 1
Complaint.

Defendants.
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Complaint

1. The bill discloses no cause o f  action  against 
this defendant individually  or  in com bination with 
his co-defendants.

2. The bill affirmatively discloses that the com -
plainant is a stranger to the contract between the 
B oard  o f  E ducation  o f  the C ity  o f  M illville, in the 
County o f  Cum berland and State o f  N ew  Jersey ,

J]Q and this defendant, J. H ow ard  H utchison. The com -
plainant is w ithout interest therein, and is not en-
titled to sue thereon or thereunder or  defend against 
it.

3. N either the m unicipal govern ing body  o f the 
C ity  o f  M illville, nor the D irector o f  Revenue and 
F iiiahce o f  said city  possess any v is itoria l or super-
v isory  Junction  or pow ers over the B oard  o f  Educa- 
¿¿6n jb f the C ity o f  M illville in the County o f  Cum- 
berlanet.

4. The ob ject o f  the bill is to secure the aid o f  the 
Court o f  Chancery in the recovery  o f  a penalty  or  
forfe itu re , which is con trary  to equity.

B l e a k l y , St o c k w e l l  a n d  B u r l in g , 
Solicitors for and of Counsel with 

Defendant, J. H oward Hutchi- 
: son.

m  "
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Complaint

N O T IC E .

IN  C H A N C E R Y  O F N E W  J E R S E Y . 

(F iled  M ay 10, 1926.)

Betw een 
T h e  Ci t y  o p M i l l v il l e , 

et al.,
Complainants, 

and
T h e  B o ar d  o f  E d u c a -

t io n  o f  t h e  Cit y  o f  
M i l l v il l e , et al.,

Defendants.

On Bill, Etc. 
Notice.

10

20

To Louis H. M iller, Esq., Solicitor o f Complainants: 

S ir :
P lease take notice that on Tuesday, A p ril 27,1926, 

at 10 o ’clock  in the foren oon  at the State H ouse in 
Trenton, I  shall m ove before  his H onor the Chan-
cellor o r  such V ice-C hancellor as shall sit in his 30 
stead, fo r  an order striking out the bill o f  com plaint 
filed by  the com plainants in the above entitled cause, 
fo r  the fo llow in g  reason s:

1. The b ill o f  com plaint discloses no cause o f 
action in th at:
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(a ) It prays fo r  no equitable re lie f fro m  this 
Court that cou ld not be obtained in the courts o f  
law  o f  this State.

(b ) Com plainants are estopped from  seeking re-
lie f in this court by  reason o f  their appeal to the 
State B oard  o f Education .

(c )  Com plainants have elected to try  out their 
rights b efore  the State B oard  o f  Education .

16 27 F o r  lack o f  ju r isd ic t io n :
(a ) The bill o f  com plaint seeks re lie f f o r  which 

com plainants have a fu ll and com plete rem edy in 
the courts o f  law.

(b )  The b ill o f  com plaint discloses no ground o f 
equitable relief.

(c )  Com plainants have no right, in equity, to in -
tervene in the contractual relations o f  the d efen -
dants set out in the bill o f  com plaint.

K espectfu lly  yours,
20 Ja me s  J. M c Goo gan ,

Solicitor o f Defendants, Jackson  
E lectric Company and Shear-
man and Tompkins.

Dated, Trenton , N. J., A p r il 20, 1926.

30
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O R D E R  TO S T R IK E  O U T B IL L . 

IN  C H A N C E R Y  O F N E W  J E R S E Y . 

(F iled  O ctober 27, 1926.)

Between
T h e  Ci t y  o f  M il l v il l e , 

et al.,
Complainants,

and
T h e  B o ar d  o f . E d u c a -

t io n  o f  t h e  Ci t y  o f  
M il l v il l e  i n  t h e  
Co u n t y  o f  Cu mb e r -
l a n d , et al.,

Defendants.

On B ill, &c. 
O rder to Strike Out 

Bill.

10

20

The defendants having on due notice to the com -
plainants m oved the C ourt to strike out com plain-
ants ’ bill and the m atter com ing on to be heard in 
the presence o f  L ou is H . M iller, Esquire, o f  counsel 
fo r  the com plainants, W alter H . Bacon, Esquire, 
counsel fo r  the B oard  o f  E ducation  o f  the City o f  30 
M illville, Jam es J. M cG oogan, E squire, counsel fo r  
Jackson E lectric  Com pany and Shearman & Thom p- 
kins, and B leakly, Stockw ell & Burling, counsel fo r  
defendants, G eorge W . Shaner & Sons and J. H. 
Hutchinson, and the Court having read and consid-
ered the b ill o f  com plaint and heard and considered
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the argum ents o f  the respective parties upon  said 
m otion  and being o f  the opin ion  that said b ill does 
not state a cause o f  action and should be stricken 
ou t:

It is thereupon ordered, adjudged and decreed on 
this 27th day o f  O ctober, 1926, on m otion  o f  W alter
H . B acon, E squire, Jam es J . M cG oogan, E squire, 
and B leakly, Stockw ell & B urling, counsel fo r  the 

10 several defendants respectively, that the bill o f  com -
plaint be stricken out, with costs.

E . R . W a l k e r ,
C.

R espectfu lly  advised,
R . H . I n g er so l l ,

V . 0 .
A p p rov ed  as to form ,

W a l t e r  H . Ba c o n ,
Solicitor fo r  the Board o f Edu - 

20 cation o f Millville in the
County o f CumberlandL

A  true copy ,
T h o ma s  B arbe r ,

Clerk.

SO
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C O N C LU SIO N S.

IN  C H A N C E R Y  O F N E W  J E R S E Y . 

(F iled  October 27, 1926.)

Between
T h e  Ci t y  o p M il l v il l e , 

et al.,

10

Complainants,
and On B ill, &c.

T h e  B o a b d  o f  E d u c a  A  0 n  M ° tiofn  S t r ik e
TION OF THE ClTV nw ! ^

Mr . L o u is  H. M il l e r  fo r  the com plainants.
Mr . W a l t e r  H. B ac o n  fo r  the defendant, the B oard 

o f  E ducation  o f  the C ity o f  M illville, in the 
County o f  Cumberland.

Mr . Ja me s  J. M c Goo ga n  fo r  The defendant, Jack- 
son E lectric  Co. and Shearman & Thom p- gn 
kins. ^

Messrs , B l e a k l y , S t o c k w e l l  & B u r l in g  fo r  the 
defendants, G eorge W . Shaner & Sons and
J. H . H utchinson.

I ng ersoll , V . C . :
The com plainants, the C ity o f  M illville, a munici-

M il l v il l e  I N 
Co u n t y  o f  Cuiv 
l a n d , et al.,

Defendí

Conclusions.

20
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pal corporation  o f this State, and Irw in  "W. K irk , 
the D irector o f  Revenue and F inance o f  said city, 
file this bill a lleging that the B oard  o f  E ducation  o f 
said city  entered into fou r  separate contracts fo r  
the build ing o f  a high school in said city. E ach  o f 
said contracts being fo r  certain  portions o f  w ork  
necessary. In  each o f said contracts was a p ro -
v ision  that the w ork  called fo r  w ould be com pleted 
within a certain time therein specified, and prov id in g  

10 fo r  liquidated dam ages in the event o f  fa ilure to so 
com plete.

That the w ork  was not com pleted within the 
specified tim e; that resolutions w ere passed calling 
upon the respective con tractors to  com plete it.

That said contractors com pleted their contracts 
and the B oard  o f  E ducation  accepted the work, at 
a time considerable later than that called fo r  in the 
several contracts ; that the dam ages stipulated fo r  in 
said contracts am ounted to approxim ately  $27,535; 

2 0  but that said B oard  o f E ducation  ordered  pa id  the 
am ount due said contractors w ithout deducting the 
said dam ages.

That by  the proceed ings com plained o f  the City 
o f  M illville and its taxpayers w ould be defrauded to 
the am ount o f  $27,000.

That the C ity  o f  M illville appealed to the Com -
m issioner o f  E ducation  o f  the State, from  said order 
and proceedings. That the Com m issioner o f  E du -
cation dism issed said appeal fo r  lack o f  jurisd iction . 

3 0  That the com plainants appealed fro m  the order o f 
said Com m issioner to the State B oard  o f E ducation , 
which appeal at the time o f the filing o f  the bill, had 
not been heard.

Thht said orders, resolutions or m otions by  the 
B oard  o f  E ducation  o f the C ity o f  M illville are un-
law ful arid a frau d  on the tax  payers.
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The prayers w ere th a t :
“ 2• That the a foresaid  orders and proceed-

ings had by the B oard  o f  Education o f the City 
o f  M illville, January 20,1926, ordering payment 
o f  said m oneys as a foresaid  to the said several 
contractors, G eorge W . Shaner & Sons, Jackson 
E lectric  Com pany, J . H. H utchinson and Shear-
man and Thom pkins, be decreed fraudulent and 
be set aside and vacated.

“ 3. That the said B oard o f Education, and 10 
its officers and agents and George B. W orstall, 
custodian o f  school funds o f  the C ity o f  M ill-
ville, be restrained and enjoined from  paying 
out any m oneys w hatsoever in pursuance o f said 
orders and proceedings had by said B oard on 
January 20th, 1926, as a foresa id .”

A n  order to show  cause was granted.
A  m otion  is now  m ade to strike out the bill o f 

com plaint, upon the several grounds— one o f which 20 
questions the ju risd iction  o f  this Court.

This point is discussed by the defendants in their 
b rie f under the heading:

C ertiorari to the Suprem e Court is the proper 
rem edy i f  any rights o f  the com plainant have been 
invaded, and that the Suprem e Court is the proper 
tribunal fo r  review  o f  the resolution awarding pay-
m ent,” — and by  the com plaint, that the Court has 
jurisdiction .

The com plainants cite no cases but say : 30
“ II . The C ourt has jurisdiction . It is 

charged in the bill that the B oard o f Education 
has ordered  paid  out o f  the m oneys appropriated 
to construct and furnish  the new high school, 
to con tractors, a sum exceeding $27,000 which 
the B oard  has a right to retain in satisfaction
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o f  stipulated dam ages which have accrued to, 
and are due the B oard  o f  E ducation.

On the face o f  the bill such action o f the B oard  
is unlaw ful and is a frau d  on the C ity o f  M ill-
ville, and the public. It  amounts to a g ift  to the 
contractors o f  $27,000 o f public m oneys or cred-
its. I f  so, equity m ay restra in  the fraudulent 
act under its general grant o f  equity p ow ers .’ *

V ice  Chancellor Backes in Berdan v. Passaic Val- 
*0 ley Sewerage Commissioners, 82 N. J. E q. 235, at 

page 243 s a id :
“ In  Tucker v. Freeholders o f Burlington, 1 

N. J. Eq. (S a x t.) 282, the com plainants protested  
in this court against the construction  o f  a bridge 
by  the B oard  o f F reeholders, which they insisted 
w ould in jure them irreparably. Chancellor 
V room  in d issolv ing  the in junction  (on  p. 287) 
s a id :

‘ I f  the B oard  have pow er to act in the prem - 
^  ises ; i f  they have ju risd iction  over the subject- 

m atter, this C ourt can take no cognizance o f the 
com plaints contained in the bill. The right o f 
supervision  and correction  is in another tribu -
nal. In  E ngland it belongs to the K in g ’ s bench, 
and in this State to the Suprem e Court. The 
princip le  is universal, that w herever the rights 
o f  individuals are invaded by  the acts o f  p er-
sons clothed with authority  to act, and who 
exercise that authority illegally  the persons ag- 

30 grieved  must seek redress by  certiorari.’ Num-
erous cases exist where the Suprem e C ourt has 
exercised this pow er.

‘ ‘ The Suprem e C ourt m ay in its d iscretion  at 
the instance o f  a private person  act by  manda-
mus, certiorari, or quo warranto, fo r  the redress
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or prevention  o f  public w rongs by public bodies 
and officers, whose official sphere is confined 
to  som e politica l d iv ision  o f  the state, when-
ever the applicant is one o f  the class o f  persons 
to be m ost d irectly  affected in their enjoym ent 
o f  public rights, and the public convenience will 
be subserved by  the rem edy desired .’ ’ F erry  
v. Williams, 41 N. J. Law. 332.

“ The general rule that a person who applies 
f o r  a w rit o f  certiorari must show that he will 
su ffer a special in ju ry  beyond that which will 
a ffect him  in com m on with the rest o f  the public 
is subject, as I  think will appear from  a care-
fu l consideration  o f  our cases, to this qualifica-
tion ; where the m unicipal ordinance is ultra 
vires, and will furnish  no justification fo r  the 
authorized act, so that i f  the pow er purporting 
to be granted is executed, the w ork will be a 
public nuisance or a tortious act, the writ o f  
certiorari w ill be denied, not because the prose-
cutor is w ithout interest in the subject-m atter, 
but fo r  the reason that there is another rem edy 
by  indictm ent or by  civil action .”  Oliver v. 
J ersey  C ity , 63 N. J. L. 96, at page 99.

10

20

But “ where a m unicipal corporation , by action 
ultra vires  or  otherwise, embarks in a scheme which 
will result in  an unlaw ful expenditure o f  public 
funds, any ord in ary  taxpayer m ay be adm itted to 
prosecute a certiorari to review  such action .”  Re- ™  
hill v.JEast Newark and J ersey  City, 73 N. J. L., ‘  U 
220, and cases therein cited.

The bill w ill be dism issed.
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N O T IC E  O F A P P E A L .

IN  C H A N C E R Y  O F N E W  J E R S E Y . 

(F iled  N ovem ber 25, 1926.)

10

20

Between
T h e  Cit y  o f  M i l l v il l e . 

and I r w in  W . K ir k , 
D irector o f  Revenue 
and F inance o f the 
C ity o f M illville,

Complainants,

and
T h e  B o ar d  o f  E d u c a -

t io n  o f  t h e  Cit y  o f  
M il l v il l e  i n  t h e  
Co u n t y  o f  Cu mb e r -
l a n d , et al.,

Defendants.

\

On B ill fo r  In ju n c-
tion.

N otice o f  A ppeal.

Com plainants hereby appeal from  an order to 
strike out com pla inant’s b ill o f  com plaint bearing 
date O ctober 27, 1926, w hereby it was ordered  that 
the bill o f com plaint o f  the com plainants be stricken 
out w ith costs, and fro m  the whole and every  part 
o f  said order or decree, to the C ourt o f  E rrors  an 
A ppea ls  in the last resort in all causes.
D ated M illville, N. J., N ovem ber 24th, 1926.

L ou is  H . M il l e r ,
Solicitor fo r  and o f Counsel 

with Complainants.
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I  conceive there is good  cause fo r  said appeal in 
the above stated cause.

L ou is H . M il l e r ,
O f Counsel with Complain-

ants.

Com plainants hereby appeal from  a decretal order 
to strike out com plainant’s bill o f  complaint, advised 
by the H onorable R obert H . Ingersoll, Y ice-Chan-

A M E N D E D  N O T IC E  OF A P P E A L .

10
IN  C H A N C E R Y  O F N E W  J E R S E Y .

(F iled  N ovem ber 28, 1926.)

Betw een \
T h e  Ci t y  o f  M i l l v il l e , 

and Ir w in  W . K ir k , 
D irector o f  Revenue 
and F inance o f the
C ity o f  M illville,

Complainants, On B ill fo r  In junc-
tion.

Am ended N otice o f  
Appeal.

and

T h e  B o ar d  o f  E d u c a -
t io n  o f  t h e  Cit y  o f  
M il l v il l e  i n  t h eI N  T H E
Co u n t y  o f  Cu mb e r -
l a n d , et al., <-30

Defendants.



Amended N otice o f  Appeal66
ceE orf and m ade by  his H on or the Chancellor, hear-
ing  date O ctober 27th, 1926, w hereby it was ordered  
that the bill o f  com plaint o f  the com plainants he 
stricken out with costs, and fro m  the w hole and 
every  part o f  said order or decree, to the C ourt o f 
E rrors  and A ppea ls  in the last resort in all causes. 
D ated M illville, N. J., N ovem ber 27th, 1926.

L ou is  H . M il l e r ,
Solicitor fo r  and o f Counsel 

|n. with Complainants.

I  conceive there is good  cause fo r  said appeal in 
the above stated cause;

L ou is H . M il l e r ,
Of Counsel with Complain-

ants*

20

30
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P E T IT IO N  OF A P P E A L .

N E W  J E R S E Y  C O U R T O F E R R O R S  A N D  
A P P E A L S .

(F iled  N ovem ber 24,1926.)

T h e  Ci t y  o f  M il l v il l e , 
and Irw in  W. K ir k , 
Director of Revenue
a n d  Finance o f  s a i d  ~  „  T  .

On B i l l  fo r  I n y u n c -
C&mplainants, ^

’ On A ppeal from  O r-

T h e  B o ar d  o f  E d u c a - of Complaint.

To the Honorable Court o f E rrors and Appeals m  
the last resort in all causes :

The petition  o f  the C ity o f  M illv ille  a municipal 
corporation  o f  the State o f  New Jersey, and Irw in 
W . K irk , D irector o f  Revenue and Finance, and 
ch ief financial officer o f  said city, complainants in

TION OF THE ClTY OF
M il l v il l e  i n  t h e  
Co u n t y  o f  Cu mb e r -
l a n d ,

v.

Petition  o f Appeal.

der D ism issing B ill

Defendants.
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the above stated cause,' respectfu lly  show that your 
petitioners find them selves aggrieved  by  a certain 
order made in the above stated cause bearing date 
on the twenty-seventh day o f  O ctober, 1926, by  his 
H ohor, the Chancellor, filed in the C ourt o f  Chan-
cery  on  that date, in this respect, to w it :

That the said order or decree orders that the 
bill o f  com plaint be stricken out, w ith costs. A nd 

, your petitioners hum bly appeal from  the whole and 
Jo* every  part o f  the said decree on the ground that 

the same is erroneous fo r  th at:

1. The said decretal order decrees that the bill o f 
com plaint be stricken out, w ith costs, whereas the 
learned Chancellor should have decreed that the said 
b ill o f  com plaint was good  and sufficient and that 
upon the facts  alleged in the bill o f  com plaint com -
plainants w ere entitled to the re lie f prayed  for .

2. The Chancellor held that the bill o f  com plaint 
does not state a cause o f action and decrees that the 
same should be stricken out, w hereas the Chancellor 
should have decreed that said bill does state a cause 
o f  action and should not be stricken out.

A n d  you r petitioners hum bly appeal from  the 
whole and every  part o f  said decretal order on the 
ground that the same is erroneous fo r  the reasons 
hereinbefore set out.

Y ou r petitioners th erefore p ray  that said decretal 
order m ay in all respects be reversed, set aside and 
fo r  nothing holden and that y ou r petitioners m ay 
have such re lie f in the prem ises as to  this H on -
orable Court m ay seem  meet. .
D ated 'M illv ille , N. J., N ovem ber 20, 1926. 
ai „ L ou is  H . M i l l e r ,

t k ;,. Solicitor fo r  and o f Counsel
with Appellants.



A n sw er of Board of Education to Petition  69

A N S W E R  O F T H E  B O A R D  O F E D U C A T IO N  OF 
M IL L V IL L E  IN  T H E  C O U N T Y  O F CU M -

B E R L A N D  TO P E T IT IO N  OF A P P E A L .

N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  
A P P E A L S .

Betw een
T h e  Ci t y  o f  M il l v il l e , 

et al., On A ppeal from
Complainants-Appel- Court o f  Chancery.

l a n d , et al.,
D efendauts-Respon-

dents.

The answ er o f  the B oard  o f E ducation  o f  the City 
o f  M illville in the County o f Cumberland, one o f  the 30 
above-nam ed respondents, to  the petition  o f appeal 
o f  the C ity  o f  M illville and Irw in  W . K irk , D irector 
o f  Revenue and F inance o f  said city, the above- 
named appellants.

T h is respondent, not adm itting the truth o f  any 
or all o f  the m atters in said petition  o f  appeal con-

of Appeal

T h e  B o ar d  o f  E d u c a -
t io n  o f  t h e  Cit y  o f  
M il l v il l e  i n  t h e  
Co u n t y  o f  Cu mb e r -

lants,
and

Answer of the Board 
of Education of 
Millville in the

land to Petition of 
Appeal.

County o f Cumber- 20
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of Appeal

tained, fo r  answer thereto nevertheless adm its that 
an order was on O ctober 27, 1926, made and entered 
in the C ourt o f  C hancery o f N ew  Jersey , in the 
above-entitled cause, f o r  the purposes in said peti-
tion  m entioned and as therein set fo r th ; but as to 
the substance and fo rm  o f  said order, this respon -
dent begs leave to re fer  thereto when the same shall 
be produced.

10 This respondent is advised and believes that the 
said order is agreeable to equity, and prays that the 
same m ay be affirmed w ith costs to be taxed in fa v or  
o f  this respondent.

Solicitor fo r  and o f Counsel 
with Respondent, the Board  
o f  Education o f the C ity  of 
Millville in the County of 
Cumberland.

20



A nsw er o f Jackson Electric Company 7 1  
and Shearman & Tompkins to Petition  

of Appeal

A N S W E R  O F J A C K S O N  E L E C T R IC  CO A N D  
S H E A R M A N  &. T O M P K IN S  TO P E T IT IO N  

O F A P P E A L .

N E W  J E R S E Y  C O U R T O F E R R O R S  A N D  
A P P E A L S .

10

Th e  Ci t y  o f  M il l v il l e ,A 
et at.,

Com plainants-Appel-
lants, 

v.
B o ar d  o f  E d u c a t io n  o f  

M il l v il l e , et ail.,
D efendants-A  ppel- 

lees.

On A ppeal F rom  
Chancery.

A nsw er o f Jackson 
E lectric Co. and 
Shearman & Tom p-
kins to Petition o f 
Appeal. 20

The answer o f  Jackson E lectric Com pany and 
Shearm an & Tom pkins, two o f  the appellees named 
in the above-entitled cause, to the petition o f appeal 
o f  the C ity o f  M illville and Irw in  W . K irk, director, 
etc., the appellants in said cause. 3Q

1. These appellees, not adm itting the truth o f all 
o r  any o f  the m atters in the said petition o f appeal 
contained, f o r  answ er thereto, nevertheless admit 
that a decree was on O ctober 27, 1926, made and 
entered in the C ourt o f  Chancery in New Jersey  in
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and Shearman & Tompkins to jPetition 

of Appeal

the above-entitled cause, fo r  the purposes in said 
petition  m entioned and as therein set fo r th ; but as 
to the substance and form  o f said decree, these ap-
pellees beg  leave to re fer  thereto when the same 
shall be produced.

2. These appellees are advised and believe that 
K) the said decree is agreeable to equity, and they pray 

that the same m ay be affirmed w ith costs to be taxed 
in fa v or  o f  these appellees.

Ja me s  J. M c Goo gan ,
- Solicitor for and of Counsel 

with Jackson Electric Co. 
and Shearman & Tompkins, 
Appellees.

20

50



Answ er o f George W. Shaner <& Sons 73 
and J. H. Hutchinson to Petition  

o f Appeal

A N S W E R  TO P E T IT IO N  OF A P P E A L .

N E W  J E R S E Y  C O U R T  OF E R R O R S  A N D  
A P P E A L S .

10

Betw een
T h e  Ci t y  o f  M il l v il l e  

and Ir w in  W . K ir k , D i-
rector o f  Revenue and 
F inance o f  the said 
C ity,

C omplainants-A ppel- 
lants, 
and

T h e  B o ar d  o f  E d u c a -
t io n  o f  t h e  C it y  o f  
M i l l v il l e , et al., 

Defendants-Respon- 
dents.

On A ppeal from  an 
Order o f  the Court 
o f  Chancery D is-
m issing B ill o f 

Complaint. 
A nsw er to Petition  

o f Appeal.

T he answer o f  G eorge W . Shaner, George B. 
Shaner, E d g a r  F . Shaner and A rthur H. Shaner, cor 
partners, trad ing  as G eorge W . Shaner & Sons, and
J. H . H utchinson, respondents in the above cause, 
to the petition  o f  appeal o f  C ity o f  M illville, a mu-
n icipal corporation  o f  the State o f  New Jersey  and



A n sw er of G eorge W . Shaner & Sons 
and J . H . Hutchinson to Petition  

of Appeal

Irw in  W . K irk , D irector o f  Revenue and Finance 
and ch ief financial officer o f  said city, the above- 
namecT appellants.

These respondents, not adm itting the truth o f  all 
o r  any o f  the m atters in the said petition  o f appeal 
contained, fo r  answer thereto nevertheless adm it 
that an ord erjb ea rin g  date the twenty-seventh day 
o f  O ctober, 1926, striking out and dism issing the bill 

1U o f com plaint, was m ade and entered in the C ourt o f  
C hancery o f  New Jersey , in the above entitled cause, 
fo r  the purposes in said petition  m entioned and as 
therein set fo r th ; but as to the substance and form  
o f  said order, these respondents beg  leave to re fer  
thereto when the same shall be produced.
These respondents are advised and believe that the 
said order is agreeable to equ ity ; and they pray  
that the same m ay be affirmed with costs to be taxed 

2q  in  fa v or  o f  these respondents.

Solicitors fo r  and o f Counsel 
with Respondents.

30



N E W  J E R S E Y  C O U R T O F E R R O R S  A N D  
A P P E A L S .

T h e  Ci t y  o f  M il l v il l e  and Ir w in  W . K ir k , D irector 
o f  Revenue and F inance o f said City,

Complainants, •
and

T h e  B o ar d  o f  E d u c a t io n  o f  t h e  Cit y  o f  M il l v il l e ,
et al.,

Defendants.

On  B i l l , &c .

On  A pp e a l  f r o m Or de r  t o  St r ik e  Ou t  B il l .

B R IE F  F O R  C O M P L A IN A N T S - A P P E L L A N T S .

The C ity  o f  M illville, pursuant to Sec. 76 o f  the 
State School Law  (4  C. S. p. 4746; amended P . L. 
1924 p. 176), appropriated  m oney, to the amount 
o f  $375,000, by  O rdinance N o, 239. The court will 
take notice o f  this by-law  o f the city.

B y  the express term s o f  the ordinance, and o f 
the stipulation  w ritten  in the bonds themselves, and 
by fo rce  o f  law, the m oney so appropriated was to 
be em ployed fo r  the purpose o f  defraying all the



2  B rief fo r  Complainants-Appellants

expenses o f  erecting and furnish ing a new high 
school building.

The B oard  o f  E ducation  let the fou r  several con -
tracts fo r  erecting the new high school building. 
The general contract was w ith Shaner & S o n s ; the 
contract fo r  the electrical w ork  w ith Jackson  E lec-
trica l C om pany ; the contract fo r  the plum bing w ork 
with Shearm an & T om p k in s; and the contract fo r  
heating and ventilating w ith J. H. H utchinson.

E ach o f  the contracts contained stipulation that 
the w ork  therein prov ided  fo r  should be com pleted 
by  a specified time. In  default o f  com pletion  with- 
iii the time agreed upon, the board had the right 
o f  election  whether the con tractor should proceed 
to finish the w ork, the contractor stipulating to pay  
the B oard  a certain sum per diem  fo r  each day 
thereafter em ployed by  the con tractor in furn ish ing 
the work.

The several contractors did default in com pleting 
the w ork  undertaken by  them, respectively. T here-
upon the B oard , by  appropriate  resolutions served 
on the contractor, exercised its election o f  requ ir-
ing  the contractors to  com plete their w ork, under 
the clause p rov id in g  fo r  the paym ent o f  the liqu i-
dated dam ages stipulated in the contracts.

The contractors then d id  proceed  to finish the 
several item s o f  w ork  they had contracted to  p er-
form , and, upon inspection  o f  the w ork, the B oard, 
by  R esolution  adopted N ovem ber 3, 1925, accepted 
the w ork  as having been com pleted in  all respects 
except as to time o f  perform ance.

U nder the term s o f  the several contracts the 
am ount o f  liquidated dam ages that had accrued to 
the B oard  aggregated about $27,000.

On January  20, 1926, the B oard  o f  E ducation  or -
dered that the con tractors be paid  the entire amount
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due under their contracts, without deduction o f  the 
liquidated dam ages, o r  any part thereof.

The C ity o f  M illville, and Irw in  W . K irk, D i-
rector  o f  R evenue and Finance o f the City, its ch ief 
financial officer, appealed to the Com m issioner o f  
E ducation  from  the orders and proceedings d irect-
ing  such paym ents, without deduction o f the ac-
crued dam ages due the B oard  under the terms o f  
the contracts. The Com m issioner o f  Education dis-
m issed the appeal fo r  lack o f  jurisdiction . A n  ap-
peal was taken to  the State B oard  o f  Education from  
the ru ling  o f  the com m issioners. A t  the time the 
bill was filed the appeal to the State B oard  o f E du -
cation  was still pending, though since dism issed fo r  
lack o f  jurisd iction .

P O IN T S .

1. The com plainants have a right to bring this 
action.

2. The Court has jurisdiction .

3. On the face  o f  the bill the yielding up the con- 
tractors o f  the accrued liquidated dam ages is un-
law fu l and is a fraud  on the C ity and the B oard 
o f  E ducation .

I.

T H E  C O M P L A IN A N T S  H A V E  A  R IG H T  TO 
B R IN G  T H IS  A C T IO N .

The C ity appropriated  the m oney under the act, 
and the bonds issued to raise the school m oneys are 
city  bonds. The m oney is paid over to the school 
board upon  a plain  trust to apply the fund inviolably



4 B rief fo r  Complainants-Appellants

fo r  the purposes m entioned in the ordinance and 
pla in ly  contem plated by  the statute. The statute 
prov ided  :

“ The Statute, Sec. 76 (2 S. O. S. p. 3183), fo r  
raising  the m oney fo r  new school houses, p ro -
v id es :

“ 185-76. ( 1) W henever a C ity B oa rd  o f 
E ducation  shall decide that it is necessary to 
raise m oney fo r  the purchase o f  land fo r  school 
purposes, or fo r  erecting * * * a school house, 
it shall prepare a statement, &c, &c. (7 ) * * * 
The proceeds o f  any bonds issued under the act 
shall be paid  to the custodian o f  school m oneys 
o f  the school district, who shall in no event d is-
burse the same except * * * fo r  the purposes fo r  
which such bonds w ere issued.

“ 2 S. C. S. 3183, 3185-6.
“ C learly defined by  statute is a legislative 

scheme regulating the raising  o f  m oneys fo r  
the construction  o f  new  school houses, p rov id in g  
(by  Secs. 52, &e., hereinafter cited *) fo r  the 
construction  o f new buildings, by  contract and 
controlling  the disbursem ents o f  the m oneys 
raised fo r  constructing the building.

I f , as is charged in this case, the B oard  o f  E duca-
tion  has attem pted to d ivert the trust funds o f  the 
C ity to purposes other than the erecting and fin-
ish ing o f the new  high  school building, it w ould 
seem that the C ity, charged w ith ra ising  the m oney, 
has the right to file a bill to restrain  the fraud.
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II .

T H E  C O U R T  H A S  JU R IS D IC T IO N .

It is charged in the bill that the B oard o f E du-
cation  has ordered paid  out o f  the m oneys appro-
priated  to construct and furnish  the new high school, 
to contractors, a sum exceeding $27,000 which the 
B oard  is in duty bound to retain in satisfaction o f 
stipulated dam ages which have accrued to, and are 
due, the B oard  o f  Education.

On the fa ce  o f  the bill such action o f  the B oard is 
unlaw ful and is a frau d  on the C ity o f  M illville, and 
the public. I t  am ounts to a g ift  to the contractors 
o f  $27,000 o f  public m oneys or  credits. I f  so equity 
m ay restrain  the fraudulent act under its general 
grant o f  equity pow ers. 1 D illon ’s Mun. Corp. 4 
Ed. par. 311; also Secs. 914, 921, 923, citing Colburn 
v. Chattanooga, 17 Am . L. Reg. N. S. 191.

I f  w arrants have issued fo r  the m oney even the 
B oard  itse lf is not estopped to set up the defense 
o f  ultra vires, or frau d  or  fa ilu re o f  consideration. 
A n d  it m ay m aintain a bill in equity to cancel w ar-
rants illegally  issued. Taxpayers m ay enjoin  the 
issue o f  illegal w arrants or  scrip.

A n  in junction  w ill issue against the fraudulent or 
unlaw ful appropriation  o f  the public moneys. M c-
K in ley  v. Chosen Freeholders, 29 Eq. 164, at page 
165, citing  K e r r  on Injunctions, 573, High on Injunc-
tions, 373, 393.

The Chancellor, in McCorrmck v. N ew  Brunswick, 
83 N. J . Eq. 1, 3, said this Court m ight properly  in -
terfere  by  in junction  to save the c ity ’s m oney from  
w ilfu l w aste or  fraudulent diversions.

See also W a tters et at., v. Bayorme, 89 L. 385; 
N ew  Y orker Staats-Zeitu/ng v. Nolan, 105 At. 72.
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in.
ON T H E  F A C E  O F  T H E  B IL L  T H E  G IF T  TO  

T H E  C O N T R A C T O R S  O F  T H E  $27,000 O F  L IQ U I-
D A T E D  D A M A G E S  IS  U N L A W F U L  A N D  A  
F R A U D  ON T H E  C IT Y  A N D  B O A R D  O F E D U -
C A T IO N .

The dam ages are  liquidated dam ages, and not a 
penalty.

McClintic Marshall Co. v. H udson F ree -
holders;

W ood  v* Ocean d t p ,  85 Eq. at p. 330;
F erber v. Hasbourck H eights, 9 02 ,19 3 ;
M onm outh Park A s s ’n. v . W allis Iron  

W ork s, 55 N. J . L  132 ;
Robinson v .. Centenary Fund , 68 N. J. L . 

723;
M o o re  v. Durnam, 63 N. J . E q. 427;
Gussnow v, Beineson, 76 L . 209;
J ersey  C ity  v . F lyn n , 74 N. J . Eq. 104, a f-

firm ed 76 N. J. E q . 607 ;:
Tilton v. M c L a u g h lin 83 L . 107;
Van Buskirk v. Board of Education, 78 N.

J. L . 650.

The V an  B uskirk case, Court o f  E rrors , is p ra c-
tica lly  d ispositive o f  the m erits o f  this ease. H ere, 
as in that case, there w as no claim  fo r  extension o f  
tim e presented to the architect nor the B oard , and 
n o  allowance fo r  such extension. • The proivsion s o f  
the contract in the V an  Buskirk case w ere  substan-
tia lly  those in the contracts now  be fore  the Court.

T h erefore , here, as in the V an  B uskirk case, the 
liquidated dam ages stipulated upon p la in ly  accrued, 
and w ere due the public treasury, and m ight and
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ought now be retained from the contract money, 
and held and disposed of to the use of the Board of 
Education.

The sole question remaining is, has the Board of 
Education the right to waive or surrender those 
stipulated damages under the circumstances dis-
closed by the bill, without consideration ?

The answer is, that if the Board have the power 
of waiver, at law, yet such act would amount to a 
clear fraud on the public, and ought to be enjoined. 
Otherwise it is easy to conceive the evils that are 
bound to result touching the performance of public 
contracts.

It is respectfu lly  submitted, however, that such 
pretended w aiver o f  an im portant feature o f  the 
con tract is w holly beyond the pow er o f  the Board, 
the statute r ig id ly  controls the m aking o f  contracts 
fo r  the construction  o f  public schools.

Several sections o f  the law are in point *— Sec-
tions 52, 53 and 60, 61 (4 O. S. 4741, 4743).

<<52. * * * N o contract shall be entered into 
fo r  the build ing o f  a new school house, &c., ex-
cept a fter advertisem ent made under such regu-
lation  as the B oard  m ay prescribe.

“ 53. N o bid fo r  building or repairing school 
houses or  fo r  supplies shall be accepted, which 
does not con form  to the specifications furnished 
therefor, and all contracts shall be let to the 
low est responsible bidder.

129. N o contract fo r  the erection o f any pub-
lic schooF build ing or any part thereof shall be 
m ade until and a fter plans and specifications 
th erefor  have been subm itted to and approved 
by  the State B oard  o f  Education. A  copy  o f  the 
plans and specifications as approved shall be 
filed forthw ith  with the State B oard o f  Educa-
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tion  w ith a cop y  o f  the contracts fo r  the erec-
tion  o f  the whole or any part o f  the school bu ild-
in g  and fo r  the furn ish ing therefor shall be filed 
w ith the State B oard  o f  E ducation  w ithin ten 
days, a fter the same have been signed. N o 
change in the plans and specifications shall be 
legal unless the same have been subm itted to 
and approved  by  the State B oard  o f  Education . 
A  cop y  o f all changes as approved  shall be filed 
forthw ith  w ith the State B oard . School Law, 
Sec. 129 as am ended by  P . L. 1911 p. 764.”

It  is denied by  com plainants that, a fter aw ard o f 
a contract fo r  the erection  o f  a public school, the 
school board, w ithout adequate consideration  may 
w aive, alter or  amend the prov isions o f  the contract 
in im portant and m aterial parts beneficial to the 
public. Such action  w ould am ount to a practical 
abandonm ent o f  the contract "and o f  all those p ro -
v isions o f  the statute which are intended to regulate 
carefu lly  the aw ard o f  contracts by  public boards 
and bodies.

F o r  the fo reg o in g  reasons the bill ought not be 
stricken out, and the decree below  should be re-
versed.

R esp ectfu lly  subm itted,
L O U IS  H . M IL L E R ,

Of Counsel with Complainants- 
Appellants.

D ecem ber 18,1926.



N E W  J E R S E Y  C O U R T O F E R R O R S  
A N D  A P P E A L S .

T h e  Ci t y  o f  M il l v il l e , et al,
Complainants-Appellants,
v.

T h e  B o ar d  o f  E d u c a t io n  o f  t h e  Cit y  o f  M il l v il l e  
in  t h e  Co u n t y  o f  Cu mb e r l a n d , et al.,

Defendants-Respondents.

On  A pp ea l  fr o m Cou r t  o f  Ch a n c e r y .

B R IE F  F O R  T H E  B O A R D  O F E D U C A T IO N .

The bill was filed by  the m unicipal governing body 
o f  the C ity o f  M illville and the D irector o f  Revenue 
and Finance, in his official capacity, and not as a 
taxpayer, against the B oard  o f  Education and fou r 
contractors who had recently constructed a new 
school house in M illville.

B y  the term s o f  the contract set out in the bill o f 
com plaint, it appears that each o f the contractors 
agreed to p erform  the w ork within a specified time 
and fo r  fa ilu re  so to do the B oard o f Education had 
the option  to en force a penalty, and, i f  so enforced, 
had the further option  to deduct the penalty from  
the final paym ent or to collect from  the contractor 
by  suit on his bond.
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(S tate o f  Case, page 20, lines 22-26.)
The bill is filed on the theory  that com plainants 

have the authority  to ask the aid o f  a Court o f 
E qu ity  to  require the B oard  o f  E ducation  to (a ) 
exercise the option  o f  en forcin g  the penalty by  en-
fo rc in g  it, and (b ) to exercise the option  o f  collect-
ing  the penalty, i f  en forced, by  deducting it on final 
settlem ent instead o f  by  suit on the bond.

This authority  w as challenged in the Court o f  
Chancery b y  the B oard  o f  E ducation  b y  m otion  to 
strike out the b ill on the fo llow in g  grounds:

1. The bill is w ithout equity and discloses no cause 
o f  action against the defendant, The B oard  o f E du -
cation  o f  the C ity o f  M illville in the C ounty o f  Cum-
berland.

2. The C ourt o f  Chancery is w ithout pow er to d is-
turb the contract rights existing between the de-
fendant, The B oard  o f  E ducation  o f  the C ity o f  M ill-
ville in the C ounty o f  Cum berland, as ow ner o f  the 
school house prop erty  in the C ity o f  M illville, and 
the other defendants who are contractors fo r  the 
erection  o f  a school house build ing in said city.

3. N either the m unicipal govern ing  body  o f the 
C ity  o f  M illv ille  nor the D irector o f  Revenue and 
F inance o f  said city  possess (any v is itoria l or su-
p erv isory  function  or pow ers over The B oard  o f 
E ducation  o f  the C ity o f  M illville in the C ounty o f 
Cum berland.

4. The ob ject o f  the bill is to secure the aid o f  
the C ourt o f  C hancery in the recovery  o f  a penalty 
or forfe itu re , which is con trary  to equity.

Sim ilar m otions w ere m ade on  behalf o f  the con-
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tractors, and som e o f them raised the question that 
the rem edy, i f  any, was by  certiorari and not by 
b ill in equity, and the Court o f  Chancery so held.

(S tate o f  Case, page 59.)
U nder the School Law  o f  1903, the B oard o f E du -

cation  in a city  school district is a body  corporate, 
w ith the usual corporate powers, and is vested with 
the title to all the school property  within the city.

Section  76 o f  the A ct  as amended by Chapt. 234, 
P . L . 1921, prescribes the method to be pursued by 
a city  B oard  o f E ducation in obtaining the m oney 
fo r  the erection o f  a new  schoolhouse.

In  H eston  v. State Board of Education, 89 N. J.
L . 486, it was held that m oney raised under this sec-
tion  m ay not law fully  be used fo r  any other pur-
pose, not even fo r  repairs to other schoolhouses.

In  Montclair v. Baxter, 76 N. J. L. 68, it was held 
under this section that when the B oard o f School 
E stim ate have fixed and determined the amount 
necessary fo r  the purchase o f land and erection o f 
a  schoolhouse, it is m andatory upon the body hav-
in g  the pow er to make appropriations o f  m oney 
raised by  tax to cause the amount to be raised by 
tax or to borrow  the same and secure its re-pay- 
ment b y  the issue o f bonds.

T o the same effect, see Board of Education of 
Long Branch v. Board of Commissioners of Long  
Branch, 2 N. J. M isc. Rep. 150, where mandamus 
Was issued requiring the m unicipal governing body 
to raise and appropriate the m oney called fo r  by 
the B oard  o f  School Estim ate under Section 76. The 
cases on the subject are cited in the opinion.

A ll these cases indicate that when the municipal 
govern in g  b od y  has com plied with the requirements 
o f  the B oard  o f  School Estim ate under Section 76, 
it  has no fu rth er control whatever over the fund.
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B oards o f  E ducation are undoubtedly subject to 
supervision  by  the Com m issioner o f  E ducation  and 
by  the State B oard  o f E ducation  in  the m anner p re -
scribed by  the School Law . A n d  their acts m ay, o f 
course, be review ed by  the Courts when challenged 
in  a law fu l manner. A ll that the B oard  o f  E duca-
tion  is claim ing at this time is :

•(a) That com plainants are w ithout p ow er or au-
thority  to supervise or cause to be review ed any act 
o f  the B oard  in the m atters com m itted by  law  to its 
charge.

C om plainants’ counsel does not cite any case in 
his b r ie f in support o f  his contention that they have 
such authority.

(b ) The Court o f  Chancery is w ithout ju risd ic-
tion. hT is subject is fu lly  covered from  one v iew -
point b y  the op in ion  on page 59 o f  the State o f  the 
Case, to which m ay be added the fo llo w in g :

The Court o f  Chancery cannot disturb contract 
rights. See Unger v. Haines, 94 N. J. E . 458 (E . &
A-). . . . '

E qu ity  w ill not assist the recovery  o f  a penalty 
or  forfe iture .

M orris v. K ettle , 56 N. J . E . 826 (E . & A . ) ;
G odfrey v. A tlantic City, 95 N. J . E . 183.

It is respectfu lly  subm itted that the decree should 
be affirmed.

F ebru ary  Term , 1927.
W A L T E R  H. B A C O N ,

Solicitor fo r  and o f Counsel 
w ith Board o f Education of 
Millville,
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B e t w e e n

C i t y  o f  M i l l v i l l e  e t  a l .,
Appellants-Complainants,

and

B o a r d  o f  E d u c a t i o n  o f  t h e  
C i t y  o f  M i l l v i l l e  e t  a l ., 

R espond  en ts-Defendan ts.

>On A p p ea l. 10

B R I E F  F O R  R E S P O N D E N T S ,  J A C K S O N  

E L E C T R I C  C O M P A N Y ,  A N D  

S H E A R M A N  & T O M P K I N S .  2C

T h e  C ity  o f  M illv ille  and the D irector o f  R evenue 
and F inance o f  that city filed in C hancery a bill o f  com -
plaint against the B oa rd  o f  E ducation  o f  M illv ille , and 
several contractors, am ong w hom  are Jackson E lectric 
C om p an y  and Shearm an & Tom pkins. T h is  brief is pre-
sented in b eh a lf o f  those tw o contractors.

T h e  bill a lleg es that a contract between the builders 
and the B oa rd  o f  E ducation  w as duly m ade for the erec-
tion o f  a school in M illv ille , and that the building w as not 3 0  
com pleted  within the time required, but that it has been 
accepted b y  the B oa rd  o f  E ducation , and that a resolution 
o f  the B oa rd  o f  E du cation  authorized paym ent o f  the en-
tire balances respectively due to the contractors.
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T h e  city contends that the w ork  w as not finished within 
the time stipulated in the contract, and that under the 
penalty clause, the B oa rd  o f  E ducation  should  have d e -
ducted  certain amounts from  the contractors’ balances, 
b y  reason o f  d e lay  in the com pletion  o f  the w ork , and 
prays that the resolutions aw arding paym ent be set aside, 
upon  the ground that the action o f  the B oa rd  o f  E d u ca -
tion is a fraud  upon the C ity  o f  M illv ille  and its tax-
payers.

1 0  M otion  w as m ade b y  the contractor defendants to strike 
out the b ill o f  com plaint, upon the grounds that the C ourt 
o f  C han cery  had  no jurisdiction to entertain it, and that 
it sets forth no cause o f  action.

T h e  decree o f  dismissal should be affirmed, because 
the B oa rd  o f  E du cation  had  com plete control o f  the con -
tract and all matters arising thereout. See V o l .  4 , C om p. 
Stat.» pp. 4 7 5 1 -4 7 5 2 .

T h e  allegations in the bill are conclusions and no speci-
fic act o f  fraud or abuse o f  discretion is charged.

20 It has been d ecided  in K ra ft  v. B oard  o f Education , 
6 7  N . J. L . 5 1 2 , that a b oard  o f  education is on ly  an-
sw erable fo r  abuse o f  discretion or for fraud  in matters o f  
this kind.

T h e  bill alleges that the m oney is available to p ay  the 
contractors, and there is no question raised that the legal 
voters d id  not authorize the erection o f  the school build -
ing, this act being a prerequisite under the school law  for 
the build ing o f  the school.

T h e  com plainants w ere not parties to the contracts, nor
3 0  is the board  o f  education b y  any statute or rule m ade the 

agent o f  the com plainants. It is a separate and distinct 
corporate b o d y , having com plete jurisdiction and control 
over the contracts.

C ontrary to the expressed intention o f  the board , the 
C ity  o f  M illv ille , b y  its intervention, asked the court to 
declare a forfeiture. T h is  attempt is not irr consonance 
with the doctrine that a court o f  equity w ill never en force



a penalty or  a forfeiture. Bird  v. Hawkins, 5 8  E q . at
p. 243.

T h e  b oard  was not ob liged  to deduct the penalty, be-
cause the provision in the contract is not m andatory. T h e  
w ord  “ m a y”  is used, instead o f  the w ords “ shall”  or 
“ must.”  (S e e  pages 2  and 3 , State o f  C a s e ). T h ere  
is nothing in the contract com pelling the board to exact the 
penalty, nor is there any clause in the contract, nor any 
law , hold ing that the C ity  o f  M illv ille  m ay intervene to 
exact the penalty , in the face  o f  the adoption b y  the B oard  10  
o f  E du cation  o f  the m eaning o f  the w ord  “ m ay”  to ex-
clude a m aridatory construction.

T h ere fore , the penalty for delay was a matter for the 
exercise o f  the sound discretion o f  the board  in taking or 
waiving that right, and the construction o f  the w ord  “ m ay”  
adopted b y  the parties to the contract cannot be reviewed.

T h e  bill o f  com plaint is barren o f  any suggestion that 
the board  d id  not act in the circumstances as any other 
contracting b o d y  or person cou ld  law fu lly  act.

T h e  Suprem e C ourt is the proper tribunal for review 2C 
o f the resolutions aw arding paym ent. Lewis v. F ree-
holder o f Cumberland , 5 6  N . J. L . 4 1 6 . B ut a court o f  
equity m ay interefere w here the case is “ m arked b y  some 
w ell-defined principle o f  equ ity .”  M cC orm ick  v. N ew  
Brunswick, 8 3  E q . 1, as in W atters v. Bayonne, 8 9  E q .
384 , w here “ the price to be paid  b y  a municipality is so 
excessive as to shock the conscience.”  See also Berdan  v. 
Passaic V alley  Sew erage Com ., 8 2  E q . 2 3 5 , affirmed 91 
A tl. 1067 , and cases cited  on pages 241 et seq. o f  the 
V ice -C h a n ce llor ’ s opinion. 3 0

Harrison Land C o. v. Crucible Steel C o., 82  E q .
4 14 , affirmed in 8 6  E q . 2 4 9 , it w as held that “ a court o f 
equity w ill not en join  the passage o f  ordinances which are 
within the scope o f  the p ow eis  o f  the m unicipality,”  and 

V ice -C h a n ce llo rs  opinion he says 
t at, under our practice, w hen the validity o f  an ordi-
nance, contract or other act, within the pow er o f  the mu-
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nicipality, is attacked, because o f  fraud  or other im proper 
m otives, or abuse o f  leg'slative discretion, such as being 
solely  for the benefit o f  private interest, it has a lw ays been 
b y  certiorari, rem oving the com plete act w hich  is ques-
tioned to the Suprem e C ou rt.”

F raud  must be  set out in the p leading. Connor v. 
D u n d ee , 5 0  N . J. L . 2 5 7 ;  Lord  v. B rookfield , 3 7  N . J. 
L . 5 5 2 . “ T h e  facts show ing fraud  must be p leaded , and 
allegations o f  conclusions o f  law  are unavailing.

1 0  B loom er  v. F ow ler , 85  N . J. E q . 6 0 0  (op in ion  in 9 7  A tl. 
9 5 0 ) .

In K oh ler  v. G uttenberg , 3 8  N . J. L . 4 1 9 , on  cer-
tiorari, a penalty for delay  in the perform ance o f  the con -
tract w as not exacted  b y  the m unicipality, and  the Su-
prem e C ourt held  that an assessment for the improvement 
w as not thereby invalidated w hen it appeared that the 
penalty cou ld  not or ought not to be en forced .

R esp ectfu lly  submitted,
J A M E S  J. M c G O O G A N ,

2 0  O f  Counsel for  Jackson E lectric Company
and Shearman &  Tompkins.

3 0



N E W  J E R S E Y  CO U R T O F E R R O R S  
A N D  A P P E A L S .

T h e  Cit y  o f  M il l v il l e  and Ir w in  W . K ir k , 
D irector o f  Revenue and Finance 

o f  said City,
C omplaincmts-Appellants, 
and

T h e  B o ar d  o f  E d u ca t io n  o f  t h e  Cit y  
o f  M il l v il l e , et al.,

Defendants-Respondents.

On  B il l , &c .

On  A ppe a l  fro m Or de r  t o  St r ik e  Ou t  B il l .

B R IE F  F O R  R E S P O N D E N T S , G E O R G E  W . 
S H A N E R  & SON S A N D  J. H. 

H U T C H ISO N .

This appeal is brought from  a decree o f  the Court 
o f  C hancery (V ice-C hancellor Ingersoll) striking 
out the bill o f  com plaint filed herein by the City 
o f  M illville  and the D irector o f  .Revenue and F i-
nance o f  the C ity o f  M illville against the B oard o f 
E ducation  o f  the C ity o f  M illville and fou r con-
tractors, including these respondents.
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& Sons and J. H. Hutchison

I. A B S T B A C T  O F  T H E  B IL L .

The bill o f  com plaint was filed by  the C ity o f  
M illville and by  Irw in  W . K irk  as its D irector o f  
Eevenne and Finance, against the B oard  o f  E duca-
tion o f  the C ity o f  M illville and fou r  contractors 
whose w ork co-ordinated in the build ing o f the M ill-
v ille M em orial H igh  School, under contracts m ade 
by  each contractor w ith the B oard  o f  E ducation  o f 
M illville.

E ach  contract required the contractor to com -
plete his w ork within 14 months from  the date there-
o f  under aggregate “ penalties”  in the fou r contracts 
o f  $175 per day fo r  each d a y ’s delay in com pletion  
and in addition  ‘ 1 such sum as w ill be sufficient to pay 
the w ages o f  the inspector or inspectors * * * fo r  
each and every  w orking d a y ”  until com pletion. The 
w ork  not being com pleted within the time lim ited, 
the B oard  o f  E ducation  adopted a resolution  elected 
that the contractors com plete their w ork “ accord -
ing to the covenants and conditions and penalties in 
said contract con ta ined .”  Copies o f  the resolution  
w ere served on the contractors and their sureties. 
The contractors com pleted their contracts and on 
N ovem ber 1,1925, tendered their w ork as com pleted. 
On N ovem ber 17, 1925, the B oard  o f  E ducation  ac-
cepted the w ork by  resolutions reciting that the 
w ork “ appears to have been com pleted (except as 
to  time o f  perform an ce) accord ing  to the term s, 
covenants and prov isions contained in the a foresa id  
contracts. ’ ’ The penalties which the com plainants 
say the B oard  o f  E ducation  should deduct a r e :
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& Sons and J. H. Hutchison

Shaner $12,225.
Shearm an & Tom pkins 4,890.
H utchison 6,520.
Jackson E lectric  Co. 3,900.

$27,535.
The B oard  o f E ducation  did not make said deduc-

tion and the bill charges that:
“ On the contrary  by  certain orders, resolu -

tions, m otions and proceedings, had, m ade or 
adopted on January 20th, 1926, unlaw fully  and 
fraudulently  did order paid to said con tract-
ors, respectively, the whole o f  the m oneys due 
to them on their said several contracts, w ithout 
deducting said liquidated dam ages, o r  any part 
th ereof,1 ’

and without ordering suit on the contractors ’ bonds.
The com plainants appealed to the Com m issioner 

o f  E ducation  on January 20, 1926, who dism issed 
the appeal, whereupon the com plainants appealed 
to the State B oard  o f  Education . The bill o f  com -
plaint was filed in this cause January 27, 1926, to be 
pursued “ in the event that com plainant’s appeal 
now  depending before  the State B oard  o f  E du ca-
tion shall be d ism issed .”

The m oneys ordered to be paid  “ are now  in the 
hands o f  the Custodian o f  the B oa rd  o f  E ducation  
o f  the C ity  o f  M illville, ’ 9 

The bill avers the “ orders, resolutions or  m otions 
had and m ade on January 20, 1926, by the B oard  o f  
E ducation  o f  the C ity o f  M illville are, and, ev ery  o f  
them is unlaw ful and a frau d  on  the taxpayers o f  
the City o f  M illv ille ,”  and amount to “ an unlaw ful 
diversion  o f the public funds, because m ade with-
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out consideration , and are a fra u d  on the taxpayers 
o f  the C ity  o f  M illv ille .’ ’

The Chancellor was requested to restrain  the p ay -
ment o f  these sums to the contractors.

II . S T A T U T O R Y  P O W E R S  O F T H E  B O A R D  
O F E D U C A T IO N .

The B oard  o f  E ducation  is given  pow er to p u r -
chase or condem n land fo r  school purposes (C . S. 
4740, Sec. 47) and required to :

“ P rov id e  suitable school facilities and ac-
com m odations fo r  all children residing in the 
district and desiring  to attend the public schools 
therein. Such facilities and accom m odations 
shall include p rop er school bu ild in gs”  (C . S. 
4768, Sec. 126).

The statutes im pose no restrictions upon the 
B oard  o f  E ducation  concerning any term , condi-
tion, prov ision , or penal clause o f any contract fo r  
a school building, although they p rov id e  that no con -
tract shall be entered into except a fter  advertise-
ment (C . S. 4741, Sec. 52) ; that no bid  shall be ac-
cepted which does not con form  to the specifications, 
and all contracts shall be aw arded to the low est re-
sponsible' b idder (C . S. 4741, Sec. 53) and that:

“ N o contract fo r  the erection o f  any public 
school building, or any p art thereof, shall be 
made until and a fter plans and specifications 
th erefor have been subm itted to and approved  
by  the State B oard  o f  E ducation . A  cop y  o f 
the contracts fo r  the erection  o f the whole or 
any part o f  the school bu ild ing and fo r  the fu r-
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nishing thereof, shall be filed with the State 
B oard  o f  E ducation  w ithin ten days a fter the 
same have been signed. N o change in the plans 
or  specifications shall be legal unless the same 
have been subm itted to and app roved  by  the 
State B oard  o f Education . A  cop y  o f  all 
changes as approved  sh a ll. be filed forthw ith  
with the said B o a rd ’ ’ (S upp. 1924, Sec. 185- 
129).

Then the B oard  o f E ducation  is given m any gen-
eral powers.

I t  is made a body  corporate (C . S. 4740, Sec. 4 5 ) ;  
its pow ers are enlarged so that it m ay :

“ In  and by  its corporate name, sue and be 
sued ; and shall have pow er to submit to arbi-
tration and determ ination any and all m atters 
or dispute or con troversy  which have hereto-
fore  arisen, m ay now  exist, o r  hereafter arise 
within the term s and prov isions o f  the act ‘ A n  
A ct fo r  regulating references and determ ining 
controversies by  a rb itra tion ’ (R ev is ion  1877, 
page 34, et seq. 1 Com p. Stat. N. J ., page 103 
&c.). * * * It  shall do all acts and things neces-
sary fo r  the law ful and prop er conduct, equip-
ment and m aintenance o f  the public schools o f  
the school d is tr ic t”  (L . 1922 Supp. 1924, Sec. 
185-47).

It  m ay make, amend and repeal rules, regulations 
and by-laws not inconsistent with the A ct, and the 
rules and regulations o f  the State B oa rd : (a ) fo r  
its own governm ent; (b ) fo r  the transaction  o f  busi-
ness; (c )  fo r  the governm ent and m anagem ent o f  
the public schools and the public p rop erty  in said
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d istr ict; and (d ) f o r  the em ploym ent and discharge 
o f  principals and teachers (C . S. 4741, Sec. 51).

School buildings are to be erected from  funds de-
rived from  current tax levies or  b y  the sale o f  bonds 
and

“ The proceeds o f  any bonds issued under this 
act shall be paid  to the custodian o f  school 
m onies o f  the school district, who shall in no 
event disburse the same except to pay  the ex-
penses o f  issuing and selling the same and fo r  
the purpose or purposes fo r  which such bonds 
w ere issued. I f , fo r  any reason, any part o f 
such proceeds are not applied to or  necessary 
fo r  such purpose or purposes, the B oard  o f 
E ducation  m ay transfer the balance  ̂rem ain-
ing unapplied to the build ing and repairing  ac-
count o f  the school d istrict . ’ 7 (C . S. 4676, Sec. 
76, as amended by  Supp. 1924, p. 3183).

The disbursem ents o f  the B oard  o f E ducation  are 
to be m ade by  w a rra n ts :

“ D raw n on the custodian o f the school 
m oneys o f the d is tr ic t”  (C . S. 4743, Sec. 62).

In  the event that there should be a city  com p-
troller, auditor or other officer:

“ A uthorized  by  law  to audit claim s and de-
m ands against the m unicipality in which such 
district shall be situated, said com ptroller * * * 
shall be the auditor o f  the school district. ”  * *. *

H e shall audit the w arrants, signing them when 
found correct, otherw ise:

“ H e shall return such w arrants and state-
ment to the secretary  o f  the B oard  o f  E du ca-
tion  with a statement o f  the reasons w hy the



T

lb

»

B rief fo r  Respondents, G eorge W . SJianer 7 
& Sons and J. H. Hutchison

same should not be paid. # * * I f  said B oard  
shall find that the claim  or dem and fo r  which 
said warrant was issued is correct and just, it 
shall, by  a vote o f  the m a jor ity  o f  all the m em -
bers o f  said board, order that it be paid and 
said auditor shall, upon receipt o f  the w arrant 
and statement thereof, together w ith a state ' 
ment o f  the action o f  the B oard  o f  E ducation  
thereon, countersign the w arrant and forw a rd  
it to the custodian o f  school m on ey s”  (C . S. 
4743, Sec. 62).

II I . S T A T U T O R Y  P O W E R S  O F  T H E  C IT Y  
W IT H  R E L A T IO N  TO T H E  B O A R D  O F  E D U -
C A T IO N .

A fte r  action by the B oard  o f  School Estim ate, 
the C ity  is required to raise the necessary m on ey : 

“ In  the same m anner as m oneys app ropria ted  
fo r  other purposes in such C ity are raised, as-
sessed, levied and collected ; o r  said govern ing 
body m ay appropriate and b orrow  such sum or 
sums fo r  the purpose * * * and m ay secure the 
repaym ent o f  the sum * * * by  the issue o f  
bonds designated School B on d s”  (C . S. 4746, 
Sec. 76, as am ended by  Supp. 1924, p. 3183).

W hich are to be sold by  the C ity  in the m anner 
outlined in the statute, a fter  which the proceeds 
“ shall be paid  to the custodian o f  school m onies o f  
the school d istr ict,”  when C ity control ceases.

The bonds are to be paid in the fo llow in g  m an n er: 
‘ ‘ Such C ity shall, in its annual tax levy, raise 

m oney sufficient to pay  the principal and the 
interest o f  such bonds as they m ature during

New Jersey State Library
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that y e a r ; the proceeds o f  the sale o f  such bonds 
shall be deposited with the custodian o f  school 
m oneys o f snch school d istrict, and shall be paid 
out only on the w arrants or orders o f  the B oard  
o f E d u ca tion ”  (C . S. 4746, Sec. 76, as amended 
by  Supp. 1924, p. 3186).

IV . T H E  B IL L  D IS C L O S E S  NO C A U S E  O F A C -
T IO N  A G A IN S T  T H E  D E F E N D A N T S  IN -
D IV ID U A L L Y  O R  IN  C O M B IN A T IO N .

E ach contract was separate and distinct, although 
the com bined and co-ordinated labor and m aterial 
o f  all was requisite to create a com plete school bu ild-
ing. H ow ever, the com plainants have seen fit to 
jo in  all contractors in the one bill. H ow  they can 
d o  this is not very  clear.

The contract was law fully  made. It  was fu lly  p er-
form ed. P erform an ce was delayed.

The com plainant’s counsel argue the m atter as 
i f  the term s o f the contract w ere unchangeable. But 
the contract, itself, prov ided  fo r  changes, as w ill be 
noted b y  re ferrin g  to paragraphs 4, 5, 6 and 8.

E ven  i f  not prov ided  fo r , changes could law fully  
be m ade therein a fter it had been execu ted :

Schwitzer v. Board o f Education o f New-
ark, 75 A tl. 447.

There is no suggestion  in the bill o f  any frau d u -
lent act on the part o f  any defendant. The com -
pla inants ’ sole contention is that i f  the B oard  o f 
E ducation  be perm itted to w aive the penalty, or .re-
lieve the contractors from  the penalty, that action 
w ill constitute a frau d  upon the taxpayers o f  M ill-
ville. But certainly  no in ference o f  frau d  is to be
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drawn from  the action o f the B oard  o f  E ducation  
in not exacting these penal sums.

I f  the B oard  o f  E ducation  has the p ow er to make 
and alter contracts, to make and alter its rules, to  
sue and to be sued, and to submit disputes to arbitra-
tion, it surely has the pow er to com prom ise a dispute 
and above all to deal honorably and fa ir ly  with a 
contractor. The right to sue involves the p ow er to 
em ploy counsel. The right to  sue involves a right 
to com prom ise— to settle the dispute. The B oard , 
as defendant, has a right to com prom ise— to settle 
— to pay. It  is an incident o f  the pow er o f  being 
sued. The right to submit its disputes to arbitra-
tion, does not mean that it is pow erless to agree 
with its adversary. The grant o f  the right to arb i-
trate involves the right to voluntarily  ad just the 
dispute without calling in a third person . The 
B oard  has done nothing else in the present case. A  
dispute having arisen between the contractors and 
the B oard, it has done what was w holly  w ithin its 
province— it has recognized the justice  o f  the con -
tra cto rs ’ contentions and has agreed to pay  them 
what is ju stly  due. The paym ent does not exceed 
the stipulated price. The am ounts are certified by 
the architect to be due. There is no g ift  being made. 
The B oard  has received its school build ing at the 
price  which the School B oard  law fu lly  agreed to 
pay. It  has received fu ll value fo r  its m oney. H av -
in g  the right to com prom ise it does so. W h o m ay 
com plain o f  this ? Surely neither o f  the present 
com plainants; and we submit, not even a. taxpayer.

The law  is clearly  stated in that very  excellent 
w ork  on M unicipal C orporations by D illon. H is 
text and citation o f authority justifies these defen -
dants and the B oard  o f  Education.
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2 Dillon on Mun. Corp., Sec, 815 (5th E d i-
tion ).

“ B ut w ith respect to  authorized contracts a 
m unicipal corporation  has the same rights and 
rem edies, and is bound thereby, and m ay be 
sued thereon in the same m anner as indivi-
d u a ls .”  .

C it in g :
Hight v. M onroe Co., 68 Ind. 576;
Seibrecht v. New Orleans, 12 La. Ann. 491;
Strauss v. Eagle Ins. Co., 5 Ohio St. 59;
Douglass v. Virginia City, 5 N ev. 147.
2 Dillon on Mun. Corp., Sec. 820 (5th E d i-

tion ) :
“ A  city  or other m unicipal corporation  hav-

ing  the pow er to make a contract can deal with 
the contract in the same m anner as i f  it w ere 
a natural person, and m ay, in the absence o f  
statutory lim itation  upon  its pow ers, or  con -
form ably  w ith such lim itation, change, m od ify  
it, o r  cancel it in the same manner as it m ight 
originally  contract. ’ ’

C it in g :
Doland v. Clark, 143 Cal. 176;
M eech v. Buffalo, 29 N. Y . 198;
M oore v. Albany, 98 N. Y . 396;
W eston  v. Syracuse, 158 N. Y . 274;
Fitzgerald v. W alker, 55 A rk . 148.
2 Dillon on Mun. Corp., Sec. 821 (5th E d i-

tion ) :
‘ ‘ G row ing out o f  its authority  to create debts 

and to incur liabilities, a m unicipal corporation  
has pow er to  settle disputed claim s, against it,
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and an agreem ent to pay  these is not vo id  fo r  
want o f  consideration. I f  it has obtained a 
contract which by  mistake or  a change o f  c ir -
cumstances, it deems to operate oppressively  
upon the other party, an agreem ent to make 
an additional com pensation, - o r  to m od ify  or 
annul it, is not in the absence o f  special re -
striction  invalid fo r  want o f  consideration . ’ ’

2 Dillon on Muni Gorp ., Sec. 822 (5th E d i-
tion ) :

“ A s  a general p roposition  m unicipal corp ora -
tions have, unless specially  restricted, the same 
pow ers to liquidate claim s and indebtedness 
that natural persons have, and from  that source 
proceeds pow er to adjust all disputed claim s, 
and when the amount is ascertained to pay  the 
same as other indebtedness. It  w ould seem 
to fo llow  therefrom  that a m unicipal corp ora -
tion, unless disabled by  positive law, cou ld  sub-
m it 'to  arbitration  all unsettled claim s with the 
same liability to  p erform  the aw ard as w ould 
rest upon a natural person, prov ided , o f  course, 
that such pow er be exercised  by ordinance or 
resolution o f  the corporate a u th o r it ie s / ’

The right o f  a m unicipality to relieve the other 
party  to a contract from  the penalty  therein p re -
scribed, is valid, and no third person m ay object.

State-Kohler v. Guttenberg, 38 N. J . L . 
419.

On certiorari.
D ixon, J.

“ The seventeenth reason alleges as a ground 
fo r  reversal that by  the contract the con tractor



12 B rief fo r  Respondents, G eorge W . Shaner 
& Sons and J. H. Hutchison

was to incur a penalty o f  $5 fo r  each day the 
w ork  should rem ain unfinished a fter January 1, 
1873; and that although his jo b  was not com -
pleted until M ay 22, 1874, yet this penalty was 
not exacted. It  is, undoubtedly, the duty o f 
the m unicipal authorities to en force the rights 
o f  the public, and o f the land ow ners they rep -
resent against the contractor, and claim  from  
him all] p rop er  deductions to lessen the expense 
o f  the work. But in order to contend success-
fu lly  fo r  such a penalty as this, the tow n w ould 
need to establish a clear case o f  fau lt upon his 
part. The p ro o fs  in this case, so fa r  as they 
bear upon the question o f delay, indicate that 

• it arose from  encroachm ents upon  the street 
by  the buildings o f  abutting owners. A s  early 
as M ay, 1872, the contractor form a lly  requested 
the councilm en to cause such obstructions to be 
rem oved, so that he m ight w ork  accord ing  to 
the su rv ey ors ’ stakes; and as late as O ctober 
31st o f  that year, the council wa.s< still resolv ing 
that the obstructions be rem oved. Then fo l -
low ed the w inter with its delays, and on  D ecem -
ber 12th, 1873, the engineer in charge consid-
ered the contract perform ed. It  is quite easy to 
believe that the councilm en, with these facts be-
fo re  them, could honestly conclude, in  the exer-
cise o f  a sound discretion , that the forfe itu re  
ought not, either in law  or  com m on fairness, to 
be en forced .’ ’

A n d  fo r  sim ilar rulings see:
Gulick v. Connely, 42 Ind. 134;
People v. Brennan, 18 Abb. P rac. 100 (N .

Y ) .
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In  Fitzgerald v. C ity  o f Huron, 199 N. W . (S . D .) 
775, it was held that under a contract fo r  paving, 
with a penalty i f  im provem ent was not com pleted 
in contract time, the m unicipality had p ow er to 
waive the penalty, since it had no relation  to assess-
ment fo r  the im provem ent, no in ju ry  to abutting 
owners by con tra ctor ’s delay being shown.

I f  the question be one within the discretion  o f  the 
B oard o f E ducation  as indicated in

Eckerson v. Mitchell, 74 N. J . L . 345; 
K ra ft v. Board of Education, 51 A tl. 482; 
Schwitzer v. Board of Education o f N ew -

ark, 79 N. J. L. 342, then, as there is no 
averment o f actual frau d  or  abuse o f  discretion  ap-
parent from  the averm ents o f  the bill, it becom es 
clear that the com plainants have fa iled  to mak;e out 
a case, and the bill fa ilin g  to state a cause o f  action 
should be dism issed fo r  that reason.

V . T H E  C O M P L A IN A N T S  A R E  S T R A N G E R S , 
W IT H O U T  IN T E R E S T  A N D  N O T E N -
T IT L E D  TO SU E  O R  D E F E N D .

The contracts w ere made by  the B oard  o f  E duca-
tion  with the respective contractors. The com plain-
ants had no voice  therein or  control thereover either 
in the m aking or perform ance. The B oard  o f 
Education, alone, is concerned w ith the term s o f  the 
contract and the m anner o f  perform ance. It  m ay 
not be in terfered with, even by  the State B oard  o f  
E ducation  except in the event that changes are m ade 
in the plans and specifications (Supp. 1924 Sec. 185- 
129). I t  will be noted that the State B oard  o f  E du -
cation has no control over changes in the contract—
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the only requirem ent being that a copy  o f the con -
tract m ust'be filed within ten days.

The sole relation  o f  the C ity o f M illville to the 
transaction  is that it is charged with the duty o f 
using the m unicipal m achinery fo r  the purpose o f 
p rov id in g  the desired funds, either by  levy in g  a tax  
or by  the sale o f  school bonds. F o r  reasons best 
known to com plainants, they have not averred 
whether the funds fo r  the M illville H igh  School w ere 
raised by  taxation  or by  the sale o f  bonds. The 
Chancellor cannot take jud icia l notice o f  such facts 
not pleaded.

M r. K irk  as D irector o f  Revenue and F inance has 
still less w arrant fo r  being a party  com plainant. H e 
claim s in his official capacity  and he has no relation  
to the B oard  o f E ducation , its contract, or its funds.

In  order that a party  m ay appeal to a cou rt o f 
law  or  chancery fo r  re lie f, it is im perative that he 
show some pecuniary  interest in h im self which re -
quires jud icia l protection . W ant o f  interest in the 
subject-m atter bars relief. See Chancery Rule 5.

In  K ea n  v. Bronson, 35 N. J . I*>468, it  was 
held :

“ A  party , though a land holder and taxpayer 
cannot call in question the proceedings o f  the 
com m issioners unless, the natural and necessary 
consequences o f  their acts w ill subject him  to 
taxation  or  in ju riou sly  affect o r  in terfere with 
his p rop erty  or legal r igh ts .”

A n d  sim ilar rulings w ill be found in :
Hunt v. Rahway, 39 N. J. L . 646, affirmed 

in  40 N. J . L . 615;
M iddleton v. Robbins, 54 N. J. L . 566.

In  Cullen v. W oolverton, 65 N. J. L . 279, the Court
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o f  E rrors  and A ppeals quoted approvin g ly  tlie defi-
nition o f “ p a rtie s ”  given in 2 B ouviers Die. (11th 
E d .) 284, and sa id :

“ Persons not having these rights are re-
garded as strangers to the cause.”

In  U. S. v. Henderlong, 102 Fed. 2, Baker, D ist.
J. (p . 4) sa id :

“ In  order that the U. S. shall becom e p lain -
tiffs in a case or con troversy  in  a jud icia l tribu-
nal, they must have some interest in the m at-
ter in issue. W here the p la in tiff ’s statement o f  
his case affimatively discloses that he has no 
interest in the controversy, and it affirm atively 
appears that the right to the m atter in con tro-
versy  is vested w holly in some one else, it is 
difficult to perceive how such person  can be said 
to  have a case or controversy. The term  ‘ p a r-
t ie s ’ includes all persons who are d irectly  in-
terested in the subject-m atter in issue, who have 
a right to make a defense, control the proceed -
ings, or appeal from  the judgm ent. Strangers 
to the suit are persons who do not possess these 
righ ts : H unt v. Hanen, 52 N. H . 162.”

F ollow ed in Burrell v. U. S., 147 Fed. 44.

The general rule as to who m ay be parties and 
the effect o f  want o f  interest w ill be fou n d  stated 
in ;

20 R. C. L ., p. 662, Sec. 2 ;
20 B . C. L ., p. 699, Sec. 37-38.

The plaintiffs m ay not com e in under the theory  in 
Burlew v. Hillman, 16 N. J . Eq. 25, which holds that 
“ a party  beneficially interested in a contract m ay 
m aintain a suit in equity in his own name to en force
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such rights, though he he not a party  to the instru-
ment creating them, ’ ’ fo r  the reason that neither the 
C ity o f  M illville nor its d irector o f  finance are parties 
beneficially interested.

V I. T H E  C O M P L A IN A N T S  A R E  W IT H O U T  
V IS IT O R IA L  O R S U P E R V IS O R Y  F U N C T IO N S  
O R P O W E R S  O V E R  T H E  B O A R D  O F E D U C A -
TIO N .

A n  exam ination o f  the statutes discloses the B oard  
o f  E ducation  to be a body  .corporate  w holly  inde-
pendent o f  the C ity o f  M illville. W hile  the city, hav-
ing control o f  the revenue ra ising  m achinery, is 
charged w ith certain duties tow ard the B oard  o f 
E ducation  in the perform ance o f  them, it acts as the 
agent o f  the School B oard. W hen the duty has been 
perform ed, the connection between C ity and School 
B oard  ceases. On the C ity devolves the duty o f  ra is-
ing the revenue needed by  the B oard  o f  Education. 
W hen raised, it is either to be paid  over on requisi-
tion  or in the case o f  school bonds— forthw ith  and 
w ithout requisition. The disbursal o f  the m oney is 
w ithin the discretion  o f  the B oard  o f  E ducation  ; the 
city  has nothing to do w ith it.

The C ity o f  M illville has no com ptroller or audi-
tor— a fact o f  which the Chancellor w ill take judicial 
notice— but i f  it had, he w ould be controlled  in the 
present case by  the prov isions o f  .C. S. 4743, Sec. 62. 
H is veto upon the disbursem ent'w ould cease upon the 
m a jority  vote o f  the B oard  o f  E ducation  finding that 
its w arrant as issued was “ just and co rre c t .”

There being no com ptroller, the B oard  o f  E duca-
tion  has perform ed  that function , and there is no 
right to review  or revise their acts vested in the
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C ity o f  M illville. In  passing upon the con tractors ’ 
claim s the B oard  o f  E ducation  sat, practically , as a 
hoard o f  audit, as was done in Butts v. Hoboken, 38 
N. J. L. 391, where com m on council, passing upon 
claim s, was adjudged to sit as a board o f  audit, and 
the presum ption  arose that they p rop erly  perform ed  
their duties.

V II . T H E  O B JE C T  O F T H E  B IL L  IS  TO  S E -
C U R E  T H E  A ID  O F T H E  C O U R T  O F C H A N -
C E R Y  IN  T H E  R E C O V E R Y  O F A  P E N A L T Y  
W H IC H  IS  C O N T R A R Y  T O  E Q U IT Y .

The com plainants strenuously contend that the de-
duction which they think the Board* o f  E ducation  
should make is liquidated dam ages, and to sustain 
their view  they point to  that part o f  paragraph  13 o f 
the contract which r e a d s :

“ The contractor agrees to pay  to the B oard  
the sum o f  seventy-five dollars per diem  fo r  each 
business day thereafter consum ed by  him  in 
com pleting such work, which m oneys the parties 
hereto agree upon as liquidated dam ages and 
not as a penalty. ’ ’

But elsewhere in paragraph  13 the contract p ro -
vides :

“ In  case o f  the non-com pletion o f  the w ork  
within the time above specified * * * the B oard  
m ay deduct * * * in addition to the penalty here-
inafter m entioned, such sum as w ill be sufficient 
to pay  the w ages o f  the inspector or  inspectors 
o f  any such w ork * * * up to the time when the 
same shall have been com pleted. ”
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A gain , in paragraph  14 it is stipulated :
‘ ‘ Thé penalty prov ided  in section thirteen fo r  

non-com pletion  o f  the w ork  within the time spe-
cified shall continue to run ’ ’ 

even though the w ork be taken out o f  his hands.

F o r  fa ilure to com plete w ithin the stipulated time, 
the contract prov ides :
(a ) fo r  the paym ent o f  the actual dam age to the 

B oard  o f  E ducation  caused by the outlay fo r  the 
in sp ector ’s w ages;

(b ) the “ penalty ”  fo r  the delay.
The contract calls it “ p en a lty ”  in unmistakable 
term s, and establishes the deduction as a penalty by 
expressly  fixing and p rov id in g  fo r  paym ent o f  the 
actual loss— the additional in sp ector ’s wages. T here-
fore , the deduction is a penalty.

E ven the resolution  o f  A p r il 20,1925, called on the 
contractors to com plete “ according to the covenants 
and conditions and penalties in said contract con-
ta ined .” '

In  B agley v. Peddie, 16 N. Y . 469, it was held :
“ W here the w ord  ‘ p en a lty ’ is used in fixing a 

sum to be paid  on breach o f  a contract, it is gen-
erally  conclusive against its being held liqui-
dated dam ages, how ever strong the language o f 
the other parts o f  the instrum ent in fa v or  o f 
such construction. ”

In  M eyer v. E stes , 164 Mass. 457, the contract p ro -
v ided fo r  the furn ish ing o f  certain electrotypes by 
M eyer to Estes, et al., to be used by the latter only 
fo r  the purpose o f  illustrating w orks published by 
them. It fu rther prov ides that Estes was to be re-
sponsible fo r  every  and all w rong  use o f  the electro-
types to the am ount o f  any dam age which m ay be
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caused thereby to M eyer and “ to pay  furtherm ore 
a fine t o ”  M eyer equal to ten times the price  o f  the 
w ron g ly  used electrotypes. The fine was held to be 
a penalty.

F ield , C. J., p. 466:
Ci A s  by the term s o f  the contract the fine is in 

addition  to the amount o f  any dam ages which 
m ay have been caused by the w rong use o f  the 
electrotype plates, it is im possible to hold that 
by our law  the fine can be considered as liqu i-
dated dam ages. The am ount o f  the fine is 
p la in ly  intended as a penalty to be paid  in addi-
tion  to the am ount o f  any actual dam ages su f-
fered  * * * The agreem ent does not p rov ide  that 
the dam ages suffered shall be considered to be 
ten fold  the price  o f  the w rongly  used electro-
type plates, but it leaves the dam ages to be as-
sessed in the usual way, and prov ides that the 
fine shall be paid  in addition to the dam ages, 
whatever they m ay be. ’ *

In  Tayloe v. Sandiford, 7 W heat. 13, where a build-
ing  contract prov ided  that the buildings w ere to be 
com pletely finished on or b e fore  a certain day, “ un-
der a penalty o f  1000 dollars, in case o f  delay, ’ ’ this 
was held that this was not intended as liquidated 
dam ages fo r  the breach o f  that single covenant only, 
but applied to all the covenants by  that party  and 
was in the nature o f  a penalty.

M arshall, C. J., p. 17:
“ The parties them selves denom inate it a pen-

alty ; and it w ould require very  strong evidence 
to  authorize the Court to say that their own 
w ords do not express their own intention. 
These w ritings appear to have been drawn on 
great deliberation ; and no slight con jecture
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w ould ju s tify  the C ourt in saying that the 
parties w ere m istaken in the im port o f  the term s 
they have em ployed .’ ’

In  The Monmouth Park A s s ’n. v. The W allis Iron  
W ork, 55 N. J. L. 132 (Ct. E r. & A pps. 1892), D ixon,
J., said, page 140, 141:

“ In  determ ining whether a sum, which the 
contracting  parties have declared payable on 
default in perform ance o f  their contract, is to be 
deem ed a penalty or liquidated dam ages, the 
general rule is that the agreem ent o f  the parties 
w ill be effectuated, ^ h eir agreem ent will, how -
ever, be ascertained by considering, not only p a r-
ticular w ords in their contract, but the whole 
scope o f  their bargain, including the subject to 
which it relates. I f ,  on such consideration , it ap-
pears that they have prov ided  fo r  larger dam -
ages than the law  perm its, e. g., m ore than the 
legal rate fo r  the non-paym ent o f  m oney, or that 
they have prov ided  fo r  the same dam ages on the 
breach o f  any one o f  several stipulations, when 
the loss resulting from  such breaches clearly  
m ust d iffer in amount, or that they have named 
an excessive sum in a case w here the real dam -
ages are certain or  readily  reducible to certainty 
by  p r o o f  be fore  a ju ry , o r  a sum which it would 
be unconscionable to award, under any o f  these 
conditions the sum designated is deem ed a pen-
alty. A n d  i f  it be doubtfu l on the whole agree-
m ent whether the sum is intended as a penalty 
or as liquidated dam ages, it w ill be construed 
as a penalty, because the law  fa v ors  m ere in-
dem nity. ”
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V III . A  M U N IC IP A L  C O R P O R A T IO N  IS  A S  
M U C H  B O U N D  B Y  T H E  R U L E S  O F F A IR  A N D  
H O N O R A B L E  D E A L IN G  A S  IS  A  P R IV A T E  IN -
D IV ID U A L .

I f  it is un fa ir and unjust and oppressive to exact 
a penalty when in com m on m orals none should he ex-
acted under the facts before the B oard  o f  Education, 
clearly  that B oard  has no justification, either in 
m orals or  in law, to exact that penalty. In  the pres-
ent case there are fou r  distinct contracts, all w orking 
sim ultaneously and in co-ordination  to produce a 
com pleted school building. The bill o f  com plaint 
does not disclose the part taken by any particular 
con tractor to produce the final result, to wit, a delay 
in com pletion. A  delay on the part o f  one contractor 
m ight well delay another contractor. A  delay on the 
part o f  the general contractor m ight delay one o f  
the other contractors and vice versa. The B oard  o f  
E ducation  aw arded the construction  o f  this w ork  in 
parcels. It  is, therefore, unfair, unjust and opp res-
sive to seek to hold all contractors fo r  a possible 
delay o f  one or to hold one fo r  a possible delay o f  all 
the rest. I f  the intention o f  the parties be construed 
as fixing the penalty as liquidated dam ages instead 
o f  a penalty, then those contracts are m ost harsh in 
their term s and unjust. The B oard  o f  E ducation  and 
the contractors know better than anybody else what 
the intention was with respect to the true m eaning 
o f  the w ord  “ pen a lty .’ ’ The B oard  has, in fact, 
audited the claim  and directed that it be paid. It 
acted, w ithin its discretion  in dealing fa ir ly  and hon-
orably  with the contractors. W e say that to charge 
a penalty  where no dam age was sustained w ould have 
savored o f  harsh dealing and w ould have been repre-
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hensible in a private ow ner under the conditions. 
C ertainly a public corporation  is held to as high à 
standard o f  m oral conduct as is a private citizen.

IX . C E R T I O R A R I  TO T H E  S U P R E M E  
C O U R T  I S  T H E  P R O P E R  R E M E D Y  IP  A N Y  
R IG H T S  O F  T H E  C O M P L A IN A N T S  H A V E  
B E E N  IN V A D E D .

“ C ertiorari is  a prerogative w rit by  which 
the Suprem e C ourt exercises a  ju risd iction  to 
supervise the proceedings o f  in ferior  tribunals 
and governm ental establishments, including mu-
nicipal corporations, and the adjudication  o f  
the Suprem e C ourt setting aside m unicipal pro- 

• ceedings operates in rem  to n u llify  what has 
been unlaw fully done to obliterate the record  
thereof, and to deprive all parties o f  any ju sti-
fication a fforded  by  the re co rd ; the parties be-
ing  the State on  the one hand and the m unici-
pality  or other custodian o f  the record  on the 
o th er .”

Specht v. Central Passenger Railway Co.
(N . J. Sup. Ct.) 68 A il. Rep. 785.'

In  N ew  Jersey  the C ourts have extended the ap-
plication  o f  the w rit o f  certiora ri fu rth er than the 
Courts o f  alm ost any other State. I t  is  frequently  
used to review  m unicipal ordinances and to super-
vise the proceedings o f  governm ental establish-
ments, including m unicipal corporations. I t  has 
even been held in N ew  Jersey  that the w rit m ay be 
m ade to app ly  to a resolution  o f  C ity  C ouncil d i-
recting  paym ent o f  a cla im ; in short, app lying the
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w rit to the audit o f  the claims. Fagan v. M a yor and1 
Council o f H oboken  (N . J. Sup. Ct.) 83 A tl. R ep. 
772.

I t  is perfectly  clear that a fu ll and com plete rem -
edy is afforded, to com plainants touching all m atters 
covered  by their bill o f  com plaint. The subject-m at-
ter o f  the bill is clearly  not fo r  a Court o f  equity 
but fo r  a Court o f  law.

W e respectfu lly  submit that the n H W I
1 rcc  of the. Court bclo tA/ Snot 14 te.

R espectfu lly  submitted,
B L E A K L Y , S T O C K W E L L  & B U R L IN G , 

Counsel fo r  Respondent, G eorge  
W . Shaner & Sons,

B L E A K L Y , S T O C K W E L L  & B U R L IN G , 
and G E O R G E  J. E D W A R D S ,

(o f  the Philadelphia B a r ) , 
Counsel fo r  the Respondent,

J. H . Hutchison.








