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Case Notes

Material arising out of parole hearings was not subject to disclosure
under right-to-know law. Home News Pub. Co. v. State, 224 N.J.Super.
7,539 A.2d 736 (A.D.1988).

Statute and N.J.LA.C. 10A:71-2.1 established a confidentiality excep-
tion to parole record disclosure sufficiently protective of a prisoner’s
interest; documents in parole file administratively removed from pris-
oner’s copy must be identified confidential and the reason for nondis-
closure noted in the Parole Board’s file; denial of parole found
sufficiently supported by information openly before the Board without
any suggestion that materials withheld for confidentiality reasons played
a substantial role. Thompson v. New Jersey State Parole Bd., 210
N.J.Super. 107, 509 A.2d 241 (App.Div.1986).

10A:71-3.8 Public notice; adult inmates

(a) At least 30 days prior to parole consideration, a copy
of the list prepared pursuant to N.J.A.C. 10A:71-3.7(a),
including the county from which the inmate was sentenced
and the crime for which he or she was incarcerated, shall be
forwarded to the appropriate prosecutor’s office, the sen-
tencing court, the Office of the Attorney General, the State
Police, news organizations which maintain offices at the
State Capitol and any other news organizations which re-
quest such list and to any other criminal justice agencies
whose information and comment may be relevant.

(b) In no case shall an inmate serving a life term, a fixed
minimum and maximum term, a specific term or an indeter-
minate term be released on parole unmless public notice
pursuant to (a) above has been provided on these terms.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
(b) added.

Case Notes

The Parole Act provides that the prosecutor and other criminal
justice agencies, whose information and comment may be relevant, be
notified prior to parole consideration; prosecutor has a right to be
heard regarding punitive aspects of a sentence; prosecutor not permit-
ted to appear and be heard at civil commitment proceeding for patient
committed as a parole condition, as no legal authority exists for a
prosecutor to assume an adversarial role in the proceeding, even if in
the nature of a parole hearing (cited as N.J.LA.C. 10A:71-3.8). In re
Trifari Civil Commitment, 188 N.J.Super. 122, 456 A.2d 123 (Law
Div.1982).

10A:71-3.9 Inmate statements; adult inmates

(a) It shall be the responsibility of the chief executive
officer to provide each inmate with a copy of the report
filed on his or her case pursuant to N.J.A.C. 10A:71-3.7 at
the time such report is filed with the Board panel, except
information classified as confidential by the Board pursuant
to N.J.A.C. 10A:71-2.1 or the rules and regulations of the
Department.

(b) The inmate may file with the Board panel a written
statement regarding such report and any other written infor-
mation such inmate wishes the Board panel or hearing
officer to review.
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(c) Such statement shall be filed within 15 days of the
date the inmate receives his or her copy of such report,
unless the inmate requests and receives a postponement of
the hearing process pursuant to N.J.A.C. 10A:71-3.50.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

Cross reference changed.
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 NJ.R. 3411(c), 22 N.J.R. 825(a).

N.J.A.C. cite changed in (c).

Case Notes

Statute and N.J.A.C. 10A:71-2.1 established a confidentiality excep-
tion to parole record disclosure sufficiently protective of a prisoner’s
interest; documents in parole file administratively removed from pris-
oner’s copy must be identified confidential and the reason for nondis-
closure noted in the Parole Board’s file; denial of parole found
sufficiently supported by information openly before the Board without
any suggestion that materials withheld for confidentiality reasons played
a substantial role. Thompson v. New Jersey State Parole Bd., 210
N.J.Super. 107, 509 A.2d 241 (App.Div.1986).

10A:71-3.10 Purpose of parole hearing; adult inmates

(a) In the case of an inmate serving a sentence for an
offense committed prior to August 19, 1997, the Board
panel shall determine whether evidence supplied in reports
or developed or produced at the hearing indicates by a
preponderance of the evidence that there is a substantial
likelihood that the inmate will commit a crime under the
laws of the State of New Jersey if released on parole.

(b) In the case of an inmate serving a sentence for an
offense committed on or after August 19, 1997, the Board
panel shall determine whether evidence supplied in reports
or developed or produced at the hearing indicates by a
preponderance of the evidence that the inmate has failed to
cooperate in his or her own rehabilitation or that there is a
reasonable expectation that the inmate will violate condi-
tions of parole established pursuant to NJ.A.C
10A:71-6.4(a) if released on parole. Failure to cooperate in
his or her own rehabilitation shall include, in the case of an
inmate who suffers from mental illness as defined in
N.J.S.A. 30:4-27.2 that does not require institutionalization,
that the inmate failed to fully participate in or cooperate
with all prescribed treatment offered during incarceration.

(c) In the case of an inmate sentenced to the Adult
Diagnostic and Treatment Center pursuant to NJ.S.A.
2A:164-3 et seq., or in the case of an inmate sentenced to
the Adult Diagnostic and Treatment Center pursuant to
N.J.S.A. 2C:47-1 et seq. for an offense committed prior to
December 1, 1998, the Board panel shall determine whether
the inmate, if released, is capable of making an acceptable
social adjustment in the community.

(d) In the case of an inmate sentenced to the Adult
Diagnostic and Treatment Center pursuant to N.J.S.A.
2C:47-1 et seq. for an offense committed on or after
December 1, 1998, the Board panel shall determine whether
evidence supplied in reports or developed or produced at
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the hearing indicates by the preponderance of the evidence
that the inmate has failed to cooperate in his or her own
rehabilitation or that there is a reasonable expectation that
the inmate will violate conditions of parole if released on
parole.

(e) If an inmate is being considered for parole on sen-
tences to both the Corrections Complex and to the Adult
Diagnostic and Treatment Center, the Board panel shall
make independent determinations required pursuant to both
(a) or (b) and (c) or (d) above.

(f) An offender sentenced in accordance with N.J.S.A.
2C:47-1 et seq. who is female and who is confined in a
facility designated by the Commissioner pursuant to N.J.S.A.
30:4-91.2 shall be subject to the same rules as an offender
sentenced in accordance with N.J.S.A. 2C:47-1 et seq. who
is male. All references in this chapter to the Adult Diagnos-
tic and Treatment Center shall be deemed, when applied to
a female sentenced in accordance with N.J.S.A. 2C:47-1 et
seq., to refer to the sex offender treatment program at the
facility designated by the Commissioner.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(c) substantially amended. (d) added.

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 NJ.R. 4150(a), 27 N.J.R. 686(b).

Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.J.R. 1176(a), 30 N.J.R. 2920(a).

In (a), added “In the case of an inmate serving a sentence for an
offense committed prior to August 19, 1997,” at the beginning; inserted
a new (b); recodified former (b) through (d) as (c) through (e); and in
(d), inserted a reference to (c).

Amended by R.1999 d.189, effective June 7, 1999.
See: 31 N.J.R. 710(a), 31 N.J.R. 1490(a).

Rewrote (c); inserted a new (d); recodified former (d) and (e) as (€)

and (f); and in the new (e), inserted a reference to (d).
Amended by R.1999 d.252, effective August 2, 1999.
See: 31 NLJ.R. 1140(a), 31 N.J.R. 2218(a).

In (b), added the last sentence.

Amended by R.2000 d.50, effective February 7, 2000.
See: 31 N.J.R. 3579(a), 32 N.J.R. 472(b).
Rewrote (f).

10A:71-3.11 Factors considered at parole hearings; adult
inmates

(a) Parole decisions shall be based on the aggregate of all
pertinent factors, including material supplied by the inmate
and reports and material which may be submitted by any
persons or agencies which have knowledge of the inmate.

(b) The hearing officer, Board panel or Board shall con-
sider the following factors and, in addition, may consider
any other factors deemed relevant:

1. Commission of a crime while incarcerated.
2. Commission of serious disciplinary infractions.
3. Nature and pattern of previous convictions.

4. Adjustment to previous probation, parole and incar-
ceration.

Supp. 6-3-02

5. Facts and circumstances of the offense.

6. Aggravating and mitigating factors surrounding the
offense.

7. Pattern of less serious disciplinary infractions.

8. Participation in institutional programs which could
have led to the improvement of problems diagnosed at
admission or during incarceration. This includes, but is
not limited to, participation in substance abuse programs,
academic or vocational education programs, work assign-
ments that provide on-the-job training and individual or
group counseling.

9. Statements by institutional staff, with supporting
documentation, that the inmate is likely to commit a
crime if released.

10. Documented pattern or relationships with institu-
tional staff or inmates.

11. Documented changes in attitude toward self or
others.

12. Documentation reflecting personal goals, personal
strengths or motivation for law-abiding behavior.

13. Mental and emotional health.
14. Parole plans and the investigation thereof.

15. Status of family or marital relationships at the time
of eligibility. :
16. Awvailability of community resources or support ser-

vices for inmates who have a demonstrated need for
same.

17. Statements by the inmate reflecting on the likeli-
hood that he or she will commit another crime.

18. History of employment, education and military ser-
vice.

19. Family and marital history.

20. Statement by the court reflecting the reasons for
the sentence imposed.

21. Statements or evidence presented by the appropri-
ate prosecutor’s office, the Office of the Attorney Gener-
al, or any other criminal justice agency.

22. Statement or testimony of any victim or the nearest
relative(s) of a murder victim.

23. The results of the objective risk assessment instru-
ment.

(c) Any detainers shall be noted by the hearing officer,
Board panel or Board and shall not be grounds for denial of
parole.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 NLJ.R. 3391(a), 17 N.J.R. 1096(a).

(b) 21 and 22 added.
Amended by R.1998 d.391, effective August 3, 1998.
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See: 30 N.JR. 1176(a), 30 N.J.R. 2920(a).
In (b), added 23.

Administrative correction.

See: 31 N.J.R. 1816(a).

Case Notes

Parole board may consider only sentencing court’s insights as back-
ground report or recommended factors. State v. Beauchamp, 262
N.J.Super. 532, 621 A.2d 516 (A.D.1993).

The prosecutor has the right to appeal any Parole Board decision
granting parole to a state prison inmate: Board is not required to
provide the prosecutor with a statement of reasons for release decision,
but should do so in the public interest in those cases in which the
prosecutor has participated in the parole eligibility hearing (cited as
N.JA.C. 10A:71-2.11). In re Hawley, 98 N.J. 108, 484 A.2d 684
(1984), affirmed 101 N.J. 36, 486 A.2d 339.

Rule adopted to implement statutory standard that parole must be
granted unless it is shown by a preponderance of the evidence there is a
substantial likelihood that the inmate will commit a crime. In re
Trantino Parole Application, 89 N.J. 347, 446 A.2d 104 (1982).

10A:71-3.12 In absentia hearings; adult inmates

(a) If an inmate is physically unable to appear at a parole
hearing or if an inmate refuses to appear at a parole
hearing, the hearing officer or Board panel shall consider
the case on the record in the inmate’s absence.

(b) If a mental competency examination has certified that
the inmate is unable to understand the nature of the parole
proceedings, the Board or an interested party may begin
proceedings before the relevant court for appointment of a
guardian ad litem for the inmate, who may appear before
the Board on behalf of the inmate.

10A:71-3.13 Parole hearing procedures; adult inmates

(a) The parole hearing shall be informal.

(b) Parole hearings on a scheduled hearing date shall
commence at 9:00 A.M. unless otherwise agreed to by the
Board panel members.

(c) The hearing officer, Board panel or Board shall re-
ceive as evidence any relevant and reliable documents or
testimony.

(d) All such evidence not classified as confidential pursu-
ant to N.J.A.C. 10A:71-2.1 or the rules and regulations of
the Department shali be disclosed to the inmate.

(e) The inmate shall have the right to rebut any evidence
and shall have the right to present evidence on his or her
own behalf.

(f) The inmate shall have the right to be aided by an
interpreter, if such aid is determined to be necessary by the
hearing officer, Board panel or Board.

(g) The inmate shall have the right to be aided by a
Board representative pursuant to N.J.A.C. 10A:71-2.5.

(h) The inmate shall disclose any information concerning
any history of civil commitment.

(i) The inmate shall have the right to request, in writing,
a postponement of the hearing at any time, and the hearing
officer or Board panel may grant such request. However,
such postponement shall not be deemed a waiver of the
time limits contained in this subchapter unless authorized
pursuant to N.J.A.C. 10A:71-3.50.

(j) The decision of the hearing officer, Board panel or
Board shall be based solely on the evidence presented at the
hearing.

(k) The hearing officer or presiding Board member shall
record the hearing by an electronic recording device. If the
electronic recording device is not operational the hearing
shall proceed only upon the inmate waiving the electronic
recording of the hearing. The waiver shall be in writing and
signed by the inmate and shail be made a part of the
inmate’s records. If the inmate does not wish to proceed
without the electronic recording of the hearing, the hearing
shall be rescheduled for the next available hearing date.

() The Board shall adopt a professional code of conduct
and parole hearings shall be conducted in accordance with
the professional code of conduct.

(m) A parole hearing may be conducted by videoconfer-
encing. A record of the hearing shall be made pursuant to
(k) above.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(g) substantially amended.

Amended by R.1990 d.141, effective March 5, 1990.
Sec: 21 NJ.R. 3411(c), 22 N.J.R. 825(a).

Reference to full Board added throughout.
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.J.R. 1176(a), 30 N.J.R. 2920(a).

Inserted a new (h); and recodified former (h) through (k) as (i)
through (/).

Amended by R.2001 d.271, effective August 6, 2001.
See: 33 N.J.R. 1044(a), 33 N.J.R. 2672(a).
Added (m).

Case Notes

Failure by parole board to consider written reports of mental health
professionals constituted procedural error. New Jersey State Parole
Bd. v. Cestari, 224 N.J.Super. 534, 540 A.2d 1334 (A.D.1988), certifica-
tion denied 111 N.J. 649, 546 A.2d 558.

10A:71-3.14 Scheduling of case review and initial parole
hearing; adult inmates

(a) Upon the Board panel’s receipt of the reports re-
quired pursuant to N.J.A.C. 10A:71-3.7, the Chairperson
shall establish a schedule of case reviews and parole hear-
ings to be conducted by a hearing officer assigned by the
Chairperson.

71-19 Supp. 6-3-02



10A:71-3.14

CORRECTIONS

(b) Except as provided in NJ.A.C. 10A:71-3.51, such
case reviews and hearings shall be conducted at least 60
days or as soon as practicable in advance of the inmate’s
actual parole eligibility date.

(c) The Chairperson, when practicable, shall notify the
chief executive officer of the schedule of such case reviews
and hearings, including those to be conducted by videocon-
ferencing, at least seven days prior to the hearings.

(d) It shall be the responsibility of the chief executive
officer to immediately notify the Chairperson if any inmate
scheduled for a hearing is transferred from the institution or
is not expected to be available for any reason.

(e) It shall be the responsibility of the chief executive
officer to make arrangements to have any inmate scheduled
for a parole hearing brought to the hearing, unless such
inmate is physically unable to appear or refuses to appear
for the hearing.

(f) It shall be the responsibility of the chief executive
officer to notify the assigned hearing officer, in writing, of
the reason for the failure of an inmate to appear at a
scheduled parole hearing.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).

(f) added.
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.JR. 3411(c), 22 N.J.R. 825(a).

In (b) changed N.J.A.C. cite.
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 NJ.R. 4150(a), 27 N.J.R. 686(b).
Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.J.R. 1176(a), 30 N.J.R. 2920(a).

In (b), changed N.J.A.C. reference.
Amended by R.2001 d.271, effective August 6, 2001.
See: 33 N.J.R. 1044(a), 33 N.J.R. 2672(a).

In (c), inserted “including those to be conducted by videoconferenc-

ing”.
10A:71-3.15 Initial hearing and case review notice of
decision; adult inmates
(a) At the conclusion of the parole hearing or case
review, the hearing officer shall:

1. Recommend, except as provided in (b) below, to
the members of the appropriate Board panel that the
inmate be released on parole; or

2. Refer the case to the appropriate Board panel for a
hearing; or

3. Defer decision for up to 45 days in order to obtain
relevant information.

(b) In the case of an offender serving a term for the
crime of murder, aggravated manslaughter, manslaughter,
death by vehicular homicide, aggravated assault second de-
gree, kidnapping, aggravated sexual assault, sexual assault,
robbery, aggravated arson, burglary second degree, endan-
gering the welfare of a child second degree or causing or
risking widespread injury or damage second degree, the
hearing officer shall refer the case for a hearing before the
appropriate Board panel.

Supp. 6-3-02
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(c) At the time of the hearing or case review, the hearing
officer shall issue a written assessment to the inmate, the
Department and the Board panel.

(d) Such case assessment shall consist of the hearing
officer’s determination and the reasons therefor, except
information classified as confidential pursuant to N.J.A.C.
10A:71-2.1 or the rules and regulations of the Department.

(e) If the hearing officer recommends that the inmate be
released on parole, the hearing officer shall advise the
inmate at the time of the hearing or upon resolution of any
deferred decision of any special parole conditions recom-
mended.

Amended by R.1994 d.510, effective October 17, 1994,
See: 26 N.J.R. 2189(a), 26 N.J.R. 4190(a).
Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).
Amended by R.1998 d.391, effective August 3, 1998.
See: 30 N.J.R. 1176(a), 30 N.J.R. 2920(a).
In (b), inserted a reference to death by vehicular homicide.
Amended by R.2002 d.175, effective June 3, 2002.
See: 34 N.J.R. 359(a), 34 N.J.R. 1918(b).
In (a)1, substituted “the members” for “a member”.

10A:71-3.16 Board member review; adult inmates

(a) When the hearing officer recommends that an inmate
be released on parole, the Chairperson shall assign two
members of the appropriate Board panel to review such
recommendation.

(b) If the assigned Board members concur with the rec-
ommendation of the hearing officer, the members shall
certify parole release as soon as practicable after the parole
eligibility date by:

1. Establishing a parole release date based upon the
inmate’s projected parole eligibility date; or

2. Establishing a specific parole release date; and

3. Establishing appropriate pre-release conditions;
and

4. Establishing appropriate special parole conditions
pursuant to N.J.A.C. 10A:71-6; and

5. Issuing a written decision within 21 days of the
Board members’ action to the inmate, the Department,
the Board and the Prosecutor for the county from which
the inmate was committed.

(c) If a parole release date has been established based
upon a projected parole eligibility date, the chief executive
officer of the institution or designee shall:

1. Notify the senior Board representative at the insti-
tution immediately upon an acceleration in the credit
pattern. If an acceleration in the credit pattern has
occurred then:

i. The parole eligibility date shall be recalculated;

Next Page is 71-20.1
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(b) The Board shall, within 21 days of receiving notice
that an event or circumstance occurred which results in an

- accelerated parole eligibility date, provide notice pursuant

to N.J.A.C. 10A:71-3.8 of the inmate’s eligibility for parole
consideration and provide notice pursuant to N.J.A.C.
10A:71-3.7 to the chief executive officer of the institution of
incarceration to initiate the preparation of a pre-parole
report. The notice to the chief executive officer shall include
the accelerated parole eligibility date of the inmate.

(c) It shall be the responsibility of the chief executive
officer of the institution to file a report concerning an
inmate with an accelerated parole eligibility date with the
appropriate Board panel within 30 days of receipt of the
notice provided pursuant to (b) above. If the report is not
filed within the 30 day time period, the chief executive
officer shall state the reasons therefor in writing and provide
such statement in the report when the report is filed.

(d) Upon the receipt of a pre-parole report required
pursuant to N.J.A.C. 10A:71-3.7 and upon confirmation by
the Board staff that the pre-parole report is complete, the
Chairperson shall have a case review or initial parole hear-
ing, as appropriate, scheduled to be conducted by a hearing
officer. Such case review or initial parole hearing shall be
conducted within 14 days of a complete pre-parole report
being received.

(e) If at the conclusion of the case review or initial parole
hearing the hearing officer recommends that the inmate be
released on parole, the review of the recommendation as
required by N.J.A.C. 10A:71-3.16 shall occur within 14 days
of the date of the case review or initial parole hearing.

Next Page is 71-21
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(f) If at the conclusion of the case review or initial parole
hearing the hearing officer refers the case to the appropriate
Board panel or if the Board members upon review of the
recommendation by the hearing officer that the inmate be
released on parole do not concur with the recommendation
of the hearing officer, the Chairperson shall have a Board
panel hearing scheduled to be conducted within 14 days of
the date of the case review or initial parole hearing or
within 14 days of the date the Board members did not
concur in the recommendation of parole release, as appro-
priate.

(g) Upon conclusion of the Board panel hearing, the
Board members shall comply with the provisions of N.J.A.C.
10A:71-3.18.

(h) A Board panel hearing shall be held not more than
120 days from the date the Board received notice that an
event or circumstance occurred which results in an acceler-
ated parole eligibility date.

New Rule, R.2002 d.175, effective June 3, 2002.
See: 34 N.J.R. 359(a), 34 N.J.R. 1918(b).

10A:71-3.19 Board hearing; scheduling for adult inmates

(a) A case referred to the Board by a Board panel
pursuant to N.J.A.C. 10A:71-3.18(c) shall be scheduled by
the Chairperson for a hearing by the Board.

(b) Such hearing shall be conducted at least 30 days or as

soon as practicable in advance of the inmate’s actual parole
eligibility date.

Supp. 6-3-02
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(c) The Chairperson, when practicable, shall notify the
chief executive officer of the institution, appropriate Depart-
ment personnel and the inmate of the date of the hearing at
least seven days prior to the hearing.

(d) It shall be the responsibility of the chief executive
officer of the institution and appropriate Department per-
sonnel to make the necessary arrangements to have the
inmate present at the New Jersey State Prison on the
hearing date.

(e) It shall be the responsibility of the chief executive
officer of the institution to immediately notify the Chairper-
son if the inmate is unavailable, for any reason, to attend
the hearing.

New Rule: R.1990 d.141, effective March 5, 1990.

See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 NJ.R. 4150(a), 27 N.J.R. 686(b).

Case Notes

Rule permits a lengthy future eligibility term to be set where the
presumptive term would be clearly inappropriate for the circumstances
of the offense, the history of the offender and his institutional behavior;
imposition of such a team on prisoner serving team prior to rule’s
adoption not an ex post facto application of parole rules. Thompson v.
New Jersey State Parole Bd., 210 N.J.Super. 107, 509 A.2d 241 (App.
Div.1986).

10A:71-3.20 Board hearing; notice of decision for adult
inmates

(a) At the conclusion of the Board hearing, the Board
shall take one of the actions as specified in N.J.A.C.
10A:71-3.18(a).

(b) If the Board establishes a parole release date based
upon a projected eligibility date, the provisions of N.J.A.C.
10A:71-3.18(d) shall apply.

(c) If the Board determines that the inmate shall be
placed in a half-way house facility for a specified time
period as a pre-release condition, the Board shall refer the
inmate’s case to the Department for placement of the
inmate in an appropriate half-way house facility. If the
Department denies such placement, the decision and the
reasons therefor shall be provided in writing by the Depart-
ment to the Board. Upon receiving notice that placement
has been denied, the Board shall determine whether the
pre-release condition should be eliminated and the grant of
parole affirmed or whether the inmate should be denied
parole.

(d) Within 30 days of the Board hearing, the Board shall
issue a written notice to the inmate, the Department and the
Prosecutor for the county from which the inmate was com-
mitted.

(e) Such notice shall consist of the decision of the Board
and, if the Board’s decision is to deny or defer decision, the

71-21

notice shall contain the reasons therefor, except information
classified as confidential pursuant to N.J.A.C. 10A:71-2.1 or
the rules and regulations of the Department.

New Rule: R.1990 d.141, effective March 5, 1990.

See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

10A:71-3.21 Board panel action; schedule of future parole
eligibility dates for adult inmates

(a) Upon determining to deny parole to a prison inmate,
a two-member adult Board panel shall, based upon the
following schedule, establish a future parole eligibility date
upon which the inmate shall be primarily eligible for parole.

1. Except as provided herein, a prison inmate serving
a sentence for murder, manslaughter, aggravated sexual
assault or kidnapping or serving any minimum-maximum
or specific sentence in excess of 14 years for a crime not
otherwise assigned pursuant to this section shall serve 27
additional months.

2. Except as provided herein, a prison inmate serving
a sentence for armed robbery or robbery or serving any
minimum-maximum or specific sentence between eight
and 14 years for a crime not otherwise assigned pursuant
to this section shall serve 23 additional months.

3. Except as provided herein, a prison inmate serving
a sentence for burglary, narcotic law violations, theft,
arson or aggravated assault or serving any minimum-
maximum or specific sentence of at least four but less
than eight years for a crime not otherwise assigned pursu-
ant to this section shall serve 20 additional months.

4. Except as provided herein, a prison inmate serving
a sentence for escape, bribery, conspiracy, gambling or
possession of a dangerous weapon or serving any mini-
mum-maximum or specific sentence less than four years
for a crime not otherwise assigned to this section shall
serve 17 additional months.

(b) Upon determining to deny parole to a young adult
inmate, a two-member young adult Board panel shall, based
upon the following schedule, establish a future parole eligi-
bility date upon which the inmate shall be primarily eligible
for parole.

1. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Categories A
or B of N.J.A.C. 10A:71-3.3 shall serve 24 additional
months.

2. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Category C of
NJ.A.C. 10A:71-3.3 shall serve 20 additional months.
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3. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Category D of
N.J.A.C. 10A:71-3.3 shall serve 16 additional months.

4. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Category E of
NJ.A.C. 10A:71-3.3 shall serve 12 additional months.

5. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Category F of
N.J.A.C. 10A:71-3.3 shall serve 10 additional months.

6. Except as provided herein, a young adult inmate
serving a sentence for a crime contained in Category G of
N.J.A.C. 10A:71-3.3 shall serve eight additional months.

(c) The future parole eligibility dates required pursuant
to (a) and (b) above may be increased or decreased by up to
nine months when, in the opinion of the Board panel, the
severity of the crime for which the inmate was denied parole
and the prior criminal record or other characteristics of the
inmate warrant such adjustment.

(d) A three-member Board panel may establish a future
parole eligibility date which differs from that required by the
provisions of (a) or (b) and (c) above if the future parole
eligibility date which would be established pursuant to such
subsections is clearly inappropriate due to the inmate’s lack
of satisfactory progress in reducing the likelihood of future
criminal behavior. In making the determination that the
establishment of a future parole eligibility date pursuant to
(a) or (b) and (c) above is clearly inappropriate, the three-
member panel shall consider the factors enumerated in
N.J.A.C. 10A:71-3.11.

1. If, in the opinion of a two-member Board panel
denying parole, the future parole eligibility date which
would be established pursuant to (a) or (b) and (c) above
is clearly inappropriate as provided herein, the two-mem-
ber Board panel shall refer the inmate’s case to the third
Board panel member upon conclusion of the hearing. In
such instances, the third Board panel member shall review
all the records pertaining to the hearing.

2. The two-member Board panel shall, pursuant to
N.J.A.C. 10A:71-3.18, notify the inmate in writing that
parole has been denied, that a future parole eligibility

4. The three-member Board panel shall, upon disposi-
tion of the case, state in writing to the inmate the reasons
for the establishment of a future eligibility date which
differs from the provisions of (a) or (b) and (c) above.

5. The decision of the three-member Board panel to
establish a future parole eligibility date which differs from
that required by the provisions of (a) or (b) and (c) above
shall be by unanimous decision only. Failure to establish
a future parole eligibility date pursuant to this subsection
by unanimous decision shall result in the referral of the
inmate’s case to the Board for the establishment of a
future parole eligibility date.

6. If the three-member Board panel fails to establish,
by unanimous decision, a future parole eligibility date
pursuant to this subsection, the three-member Board
panel shall notify the inmate, in writing, that his case has
been referred to the Board for the establishment of a
future parole eligibility date.

7. The inmate shall have 30 days from the date notice
is received pursuant to (d)6 above to prepare and submit
a written statement containing any additional information
which the inmate may deem relevant to the evaluation of
his or her case by the Board.

8. The Board’s establishment of a future parole eligi-
bility date shall be based on the review of all records of
the panel hearing. Upon disposition of the case, the
Board shall state in writing to the inmate the reasons for
the establishment of a future parole eligibility date which
differs from the provisions of (a) or (b) and (c) above.

(e) The Board, upon the conclusion of a hearing conduct-

ed pursuant to NJ.A.C. 10A:71-3.18(c), may establish a
future parole eligibility date which differs from that required
by the provisions of (a) or (b) and (c) above if the future
parole eligibility date which would be established pursuant
to such subsections is clearly inappropriate in consideration
of the circumstances of the crime, the characteristics and
prior criminal record of the inmate and the inmate’s institu-
tional behavior.

1. The Board shall include in the notice issued pursu-
ant to N.J.A.C. 10A:71-3.20 the reasons for the establish-
ment of a future parole eligibility date which differs from
the provisions of (a) or (b) and (c) above.

(f) If a three-member Board panel or the Board estab-

date pursuant to (a) or (b) and (c) above has not been lishes, in the case of an inmate sentenced pursuant to
established and the reasons therefor, and that a three- N.J.S.A. 2A:113-4 for a term of life imprisonment, N.J.S.A.
member Board panel review will occur for the purpose of ~ 2A:164-17 for a fixed minimum and maximum term or
establishing a future parole eligibility term which differs ~ N.J.S.A. 2C:1-1(b), a future parole eligibility date which
from the provisions of (a) or (b) and (c) above. differs from the required by the provisions of (a) and (c)
above, the inmate shall be scheduled for an annual review

3. The inmate shall have 30 days from the date notice ~ hearing. The first annual review hearing shall be scheduled
is received to prepare and submit to the Board panel within 18 months from the month in which the decision to
members a written statement. The statement may in-  deny parole was rendered. Thereafter, annual review hear-
clude any information the inmate may deem relevant to ings shall be scheduled every 12 months until the inmate is
the evaluation of his case by the Board panel members.  within seven months of the actual parole eligibility date.
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1. At the annual review hearing, which shall be con-
ducted by a Board panel as designated by the Chairper-
son, the Board panel shall assess the inmate’s progress in
institutional or community educational, training or other
programs, progress in substantially altering those factors
which led to the inmate’s incarceration, and progress
which may indicate that the inmate has reduced the
likelihood of future criminal behavior.

2. At the conclusion of the annual review hearing, the
Board panel shall:

i. Accept and note documentary evidence of the
progress that the inmate has achieved; and

ii. Determine whether the inmate’s case shall be
referred for a parole release hearing pursuant to this
subchapter; or

iii. Determine whether the progress achieved by the
inmate merits a reduction in the future parole eligibility
date. If such determination is made, the Board panel
shall recommend to the three-member Board panel or
the Board, as appropriate, that a reduction in future
parole eligibility date be granted; or

iv. Defer a decision pending receipt of additional
information; or

v. Continue the case until the next annual review.

3. The Board panel shall advise the inmate in writing
of its determination.

4. If the Board panel determines that the inmate’s
case shall be referred for a parole release hearing pursu-
ant to this subchapter, the Board panel shall provide
personal notice to each member of the three-member
Board panel or the Board, as appropriate, of its determi-
nation.

5. If the Board panel recommends that a reduction be
granted in the future parole eligibility term, the three-
member Board panel or the Board, as appropriate, shall
review the inmate’s case and the Board panel’s recom-
mendation within 60 days of the Board panel’s determina-
tion. The three-member Board panel or the Board shall,
within 14 days of reviewing the inmate’s case, notify the
inmate in writing whether the future parole eligibility date
will be reduced and, if so, the specific time period by
which the future parole eligibility date will be reduced.

6. The provisions of N.J.A.C. 10A:71-3.8 shall not
apply to an annual review hearing conducted pursuant to
this subsection.

(h) The prior provisions of (b) above shall apply to young
adult inmates whose offenses were committed prior to May
6, 1985 and shall continue in effect for that purpose. The
amendments to (b) above shall be applicable to young adult
inmates, respectively, whose offenses were committed on or
after May 6, 1985.

(i) The amendments to (d) above shall apply to the cases
of adult inmates in which a decision to deny parole has been
rendered on or after May 6, 1985.

Amended by R.1980 d.226, effective May 21, 1980.
See: 12 N.J.R. 335(b).

Amended by R.1980 d.359, effective August 7, 1980.
See: 12 N.J.R. 420(b), 12 N.J.R. 538(a).

Amended by R.1981 d.179, effective June 7, 1981.
See: 13 N.J.R. 228(c), 13 N.J.R. 364(c).

(c): “nine months” was “six months”.

Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
Section substantially amended.
Amended by R.1988 d.336, effective July 18, 1988.
See: 19 N.J.R. 1396(b), 20 N.J.R. 1716(b).
Substituted “within 18" for “12”.
Administrative correction to (b)3.
See: 21 N.J.R. 3777(b).
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).

Recodified from N.J.A.C. 10A:71-3.19; changed terminology to that
of the Comprehensive Drug Reform Act of 1986.
Administrative correction to (b)3: changed 10 to 16.
See: 22 N.J.R. 1265(d).

Amended by R.1990 d.257, effective May 21, 1990.
See: 22 N.J.R. 899(a), 22 N.J.R. 1609(a).

Added new (e) and recodified (e)-(i) as (f)-(j), with no change in
text.

Amended by R.1993 d.399, effective August 16, 1993.
See: 25 N.J.R. 1665(a), 25 N.J.R. 3826(a).

Amended by R.1995 d.109, effective February 21, 1995.
See: 26 N.J.R. 4150(a), 27 N.J.R. 686(b).

Amended by R.1999 d.189, effective June 7, 1999.

See: 31 N.J.R. 710(a), 31 N.J.R. 1490(a).

In (d), rewrote the introductory paragraph.
Amended by R.2001 d.271, effective August 6, 2001.
See: 33 N.J.R. 1044(a), 33 N.J.R. 2672(a).

Rewrote (f)1.

Case Notes

State appellate court’s affirmance of the parole board’s imposition of
future eligibility term (FET) far in excess of norm imposed for actual
parole violation was unreasonable and in violation of parolee’s substan-
tive due process rights, even if initial revocation of parole based on
disorderly persons marijuana infraction was not unreasonable, where,
after federal court found that imposition of five year FET was exces-
sive, board imposed additional consecutive term of eight years, despite
lack of new criminal charges, based on facts and circumstances of
parolee’s original offense, erroneous statements regarding parolee’s
prison record, uncharged allegation of threat, presence at fundraiser for
motorcycle gang member, and distortion of psychological report. Hunt-
erson v. DiSabato, 140 F.Supp.2d 353 (2001).

Appropriate remedy for parole board’s failure to demonstrate good
cause for denying parole was immediate release on parole, where there
was substantial evidence that the state parole officials sought to retali-

ate against parolee and his fiancee for their unfavorable testimony at
state legislature, board had previously imposed additional consecutive
future eligibility term (FET) of eight years after parolee had successful-
ly obtained federal habeas relief, board continued to construct artificial
factors to deny parole, and state appellate court had unreasonably
upheld board’s decision. Hunterson v. DiSabato, 140 F.Supp.2d 353
(2001).

(g) If an inmate’s maximum sentence(s) will expire prior
to the future parole eligibility date otherwise established by
the Board panel or Board, the Board panel or Board shall
direct that such inmate serve his or her maximum sen-
tence(s).
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Parole eligibility date had to be set, even if maximum term would
expire before future eligibility date. Watson v. DiSabato, D.N.J. 1996,
933 F.Supp. 390.

Consecutive sentences may not be imposed upon juveniles. State in
Interest of J.L.A., 262 N.J.Super. 78, 619 A2d 1321 (A.D.1993),
certification granted 134 N.J. 477, 634 A.2d 525, reversed 136 N.J. 370,
643 A.2d 538.

Regulation pertaining to commutation credits for purposes of parole
eligibility was valid. Alevras v. Delanoy, 245 N.J.Super. 32, 583 A.2d
778 (A.D.1990), certification denied 126 N.J. 330, 598 A.2d 888.

10A:71-3.22 Notice of tentative parole release dates;
juvenile inmates

(a) Upon the admission of a juvenile inmate to a State
correctional facility, it shall be the responsibility of the chief
executive officer of such facility to promptly notify the
Board and provide to the Board such documents and infor-
mation as specified in N.J.A.C. 10A:71-3.28 as may be
required by the Board in order to establish a tentative
parole release date.

(b) Upon such notification and within 90 days of admis-
sion to a State correctional facility, each juvenile inmate
shall be informed in writing of his or her tentative parole
release date.

(c) Upon establishment of the tentative parole release
date pursuant to NJ.A.C. 10A:71-3.23, the juvenile Board
panel shall notify in writing the juvenile inmate’s parent(s)
or guardian(s), the committing court, the prosecuting au-
thority, and the chief executive officer of the institution or
designee of the tentative parole release date established.
The chief executive officer or designee may further distrib-
ute notice of the tentative parole release date as deemed
appropriate.

R.1980 d.488, effective November 6, 1980.
See: 12 N.J.R. 537(a), 12 N.J.R. 724(c).
Amended by R.1985 d.213, effective May 6, 1985.
See: 16 N.J.R. 3391(a), 17 N.J.R. 1096(a).
(b): “90 days” substituted for “6 months”; (c) substantially amend-
ed.
Amended by R.1988 d.336, effective July 18, 1988.
See: 19 N.J.R. 1396(b), 20 N.J.R. 1716(b).
Added tentative release.
Amended by R.1990 d.141, effective March 5, 1990.
See: 21 N.J.R. 3411(c), 22 N.J.R. 825(a).
Recodified from N.J.A.C. 10A:71-3.22; changed internal N.J.A.C.
references.

10A:71-3.23 Establishment of tentative parole release
dates; juvenile inmates

(a) This subsection shall apply to juvenile inmates whose
offenses were committed prior to February 21, 1995. Ex-
cept as provided herein, tentative parole release dates shall
be established by a hearing officer, a juvenile Board panel
member or the juvenile Board panel pursuant to the follow-
ing schedule of presumptive tentative parole release terms
and ranges for tentative parole release terms.
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Presumptive
Act of Delinquency Term Range
(months) -(months)
Murder (N.J.S.A. 2C:11-3(a)(1) or 100 80-120
()
Murder (N.J.S.A. 2C:11-3(2)(3)) 50 40-60
Crime of First Degree (except Mur- 20 16-24
der)
Crime of Second Degree 16 12-18
Manufacturing, Distributing or Dis- 12 10-14
pensing a Controlled Dangerous
Substance second degree, Posses-
sion with Intent to Manufacture,
Distribute or Dispense a Con-
trolled Dangerous substance sec-
ond degree
Crime of Third Degree 10 8-12
Crime of Fourth Degree S 4-6
Disorderly Persons Offense 1.5 1-2

(b) This subsection shall apply to juvenile inmates whose
offenses were committed on or after February 21, 1995.
Except as provided herein, tentative parole release dates
shall be established by a hearing officer, a juvenile Board
panel member or the juvenile Board panel pursuant to the
following schedule of presumptive tentative parole release
terms and ranges for tentative parole release terms.

Act of Delinquency Presumptive Term Range
(months) (months)

Murder (N.J.S.A. 2C:11-3(a)(1) or

2) 100 100-180
Murder (N.J.S.A. 2C:11-3(a)(3)) 40 40-120
Crime of First Degree

(except Murder) 20 16-42
Crime of Second Degree 16 12-20
Manufacturing, Distributing or Dis-

pensing a Controlled Dangerous

Substance second degree, Posses-

sion with Intent to Manufacture,

Distribute or Dispense a Con-

trolled Dangcrous Substance sec-

ond degree 12 12-20
Crime of Third Degree 12 12-20
Crime of Fourth Degree 5 4-6
Disorderly Persons Offense 1.5 1-2

(c) If a juvenile inmate has been committed for several
acts of delinquency, the act of delinquency which represents
the most serious act of delinquency shall be considered in
determining the tentative parole release date.

(d) The hearing officer, the juvenile Board panel member
or the juvenile Board panel shall consider the following
mitigating and aggravating factors in determining whether to
alter the tentative parole release date from the presumptive
term established pursuant to (a) or (b) above:

1. Mitigating factors:

i. The inmate has no previous adjudications of de-
linquency.

ii. The inmate has no previous commitments to a
State juvenile facility.
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iii. The inmate has previously adjusted successfully
to parole or probation.

iv. The inmate acted under strong provocation.

v. The inmate did not contemplate that his or her
conduct would cause or threaten serious injury.

2. Aggravating factors:

i. The inmate has an extensive prior record.

Next Page is 71-25 71-24.1

ii. The inmate’s prior record consists of particularly
serious acts of delinquency.

iii. The inmate has been previously committed to a
State juvenile facility.

iv. The inmate has previously adjusted unsuccessful-
ly to parole or probation supervision.

v. The current act of delinquency was premeditated.
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