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STATn OF NEW .J-I~H~mY 
DEPAHTIVlENT OF AJ~COHOLIC BEVEHAGE CONTHOL 
744 Broad Street, Newark, No J. 

BULL.E~rIN NUMBER 80 t,Tune ,2_4~ 1935. 

1. NEW LEGISLATION - SUPPLEMENT TO CONTROL ACTa 

Senate B~ll 289 was approved by Governor Hoffman 
on J"une 8, 1935, and thereby became Chapter 254 of the Laws 
of 1935., 

Since no effective date is stated in the supplement, 
it becomes effective on July 4, 1935. 

Sectioi1 1 r·c>::.:i .. ds ~ H 1. In any proceecUng :car any 
violation of the· act to which this is a supplement, 
as amended and supplemented,_ or any ordinance or roso­
lution enacted pursuant thereto, any alcohol, beer, 
lager beer, ale, porter, naturally fermented wlnc, 
treated ?ine 5 blondod wine, fortified wino, sparkling 
vdnu;; di.stilled liquors .9 blended distilled J.iquors 
and any brewed, fcrmonted or distilled liquors, shall 
be presumed. to bo fit dnd intc:nded for use for bevcr-­
age purposes. and to contain more ·than on8-half of one 
per centum (;t,-%) of alcohol by volumQ. 11 · · 

Thj_s Section sJmplifL;s criminal prosecuti.ons by·,. 
crcatin~; s prcsum.pt5_on that any brewcd 3 ferrrwnted or distil.1nd 

·liquors shall bo :prcsm.nc:d to be fj_t and i.ntc .. mded for use for 
boveragc purposes and to contain more than one-half of one pur 
cent of alcohol by volumoo This presumption applies not_. only 
to pro St~cutions for· violations of the Control Act but al~w to 
violations of ordin&ncos or resolutions Gnacted pursugnt there­
to o The p:resurc.ption is rebuttablc by thc-3 dc;fcmdant but;i ·until 
robuttod, obviates_ the necbssity for introducing affirmative 
proof as to the facts so presumed. 

Section 2, rc;ads ~ v12 a Upon conviction of vib.lo.tion 
of 2.ny of the provisions of tho act to -which this is a 
supplement 3 or any a.x.1t:mdJ;20nt~.; thereof or supplemonts 
thereto~ any license he~d at the time of said. conviction 
pursuant to said act by the person convicted or by any 
pc~rtnership of w'hi.ch he: i.s thon a m·~rnb~:.r 'j or by any cor­
poratj_on of which he wa::i .~1 C.ircctor or officer or stock­
holder ovmj_ng ton por cc-;:ntum (107l) or r:10re of the: stock 
either at the time of the conviction or the violation 
resulting therein shall suspend automatic2lly and with­
out noticeo Tho pcndcncy of an appeal from the convic­
tion sh~::.11 not ::1i'fect ·the suspension wtlich shall contfnue 
for the .bal2nco of the tern1 of the li.ctmse unloss the com­
nissionsr, j_n hj_s discretion and. for good c;Jusc: shovn1, 
shall otherwise ordero Nothing herein contained shall 
bar proceedings pursuant to said act to rovoke or suspend 
any liccnseon 

Undor th:ls Section where any pc:;rson i.s convictljd for 
a. violation of the Control Act 2-ny license h(~1d by him or by 
any partn8rship o.f 1Nhich he 1s a mc:L1ber at the tin.ie of his con­
viction or by any corporo. tj_on of which he; holds tcm pt:~rccnt (107;) 
or raore stock is automatically suspended without noticeo Such 
au~omatic ~uspens~on,.howo~or, docs not bar procoodings to re­
voke the 11conso instituted pursuant to Section 28 of the Con­
trol Acto By a revocation, the licensee becomes disqualified 

---( 
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for a period of tvvo years from receiving :iny licens0, whe~eas, 
under the automatic- suspcns.ion provided by this Supplement 
in Section 2..9 the ··suspension is only for the balance of the 
term of the license. The Commissioner may, for good cnuse 
shown, in his discretion, order that the pendency of cm appeal 
from the conviction shall operate to 11ft the .!J.utomatlc suspcn-· 
sion until the detBrminatlon of the ~lppealo Th1s sectJon wi.11 
do ~xway with the anomalous situation whereby a 1icenss8 is per­
mitted to continue in business even after he has been convicted 

\ 

for n violo. ti on of· the Control Act cmd until revocation pro-
ceedings nre instituted and completcdo Issuing authorities 
should be on the alert to seo that persons so eonvictcd should 
immedintely cease to do busi~esso 

Section 3 reads~ n3a No owner; p:1rt ownor, stock..-. 
holder, officer or director of nny corporation or any 
other person vvhntsoever interested. j_n any way who.tsoever 
in any brewery shall make any loan, directly or indirect­
ly, to any retail licensee; 12.:r.ovided, h21L.eyor, that the 
foregoing shall not prohibit the extension 1 subject to 
rules nnd regulations, of ruasonublo credit in respect 
to ordJno.ry currEmt sales of brewery product.so No owner,_ 
part owner, stockholder) officer or director of any cor­
poration or· any other person ifuatsoever intcrGstod in any 
way whatsoover ln any bre-wery slu::.11 furnish, repair or 

. replace fixtures ln any 11censcd rote:dl. bµ.siness ,. except 
that the cleaning 2nd repni±>ing of pipes :J.1:1d si.wJla·r' · 
matters may be perniltted by ±·ilJJ)s .e.nd regulations" u 

. This provisi6n should be read with ·section,40 .6f · 
the Control Act o It vvas enacted pt1rsuant to th(j 1ogis.1·1ti ve 
program which cqntemplates -complete elimination of'the pr0pro­
hibition br~w~rY corttroll8d Salodno 

Section _4 ·re,~tds: "4· The conm.issioner. is horcby 
o .. uthorized and .empowered to make such reciprocal rules 
and regulntions arid specj_nl rulings per'taining to .any 
one or more St~tes' drisignated th~rein as may be necessary 
.for th_e proper re gula ti on and controJ_ o·:f the : marn.if ac.ture, 
.stile ~nd distribution of n1coholic bev~rages and the en~ 
force_ment ·of the act to· whfch this· j_s s. supplement",, iri .. · 

·addition there.to and ·not inconsistent therewi th.9 and to 
alter, amend, repeal and publish the same from t1me to 
t:Lme o "-· 

' . . 

This provi~icin enables the State Commis~ioner to 
make reciprocal regu1attons and :will help t:ransla'te into action 
the wo'rk now being planned by the. Governor a.nd ·the "State Com­
mission on Interstate Cooper a ti on~. ·The -coll.apse of the Federal 
Alcohol Control Adciinisttation by virtue of the- decision.in 
Schgch~ vs. Qni ted States (U. s .):>upreme -Coui·t, l\Jiny, 1935, _not' 
yet officially· reported) may make this proYision of great p~a6-
tical moment.. · 

Sect'ion ._5 reGds~ · u5-.. No clns·s C license shall be 
issued. or renew~d to any corporation, except for premises 
operated as a bona fidE:~ hotel, unless each ovmer, direct­
ly or indirectly, of more than ten per centu~ .(10%) of its 
stock qualifiss in ail respedts· as an individunl applicant, 
anything to t~e contrary cdntained in ·the act to ~~ich 
this is a SUpplem'ent notyvi thstandfngo H . . . . 

This Sedtion should be read in conn~ction with 
Section 22 Of the .Control ·,A.ct a The nhrase ·rvCl3.SS "en does. hot 
refer metely ~o consurnpt{oti lic~nses: ~ut include~ all dlass C 
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licenses as .set forth in Section J .. 3 of the Control Act which 
comprises every form of retail license. The Section is de­
signed as fs.r as possible to prevent unquo.lified c-1.pplicants 
frora obtaining licenses in corporate disguiseo Bona fide 
hotels .~re exempt from the operation of this Sectiono 

Section 6 reads: n6. If, at any time after this 
act becomes effective, n petition, signed.by at least 
fifteen per centum (15%) of the qualified electors of 
o.ny municipality ns evidenced by th€.; total number of 
votes cast at the then next preceding election for mem­
bers of the Gener.:.11 Assembly in such municipality, sho.11 
be presented to the governing board or body thereof, 
requesting a referendum on any proposed questions as to 
whether the hours betwoen which the sale of alcoholic 
beverages o.t retail may be mnde in said municipality on 
·week days, Sundays, either or bo:t.h, shall. be fixed as 
provided in said petition, whicl'l questions shall be 
specifically and separately set forth in said petition, 
such governing board or body shall adopt forthwith a 
resoluti.on directi.ng the clerk of the county in which 
such r.mnicipality is situated. to print such question 
or questions stated in said petition pursuant to the 
act entitled 'An act to regulate elections' (Revision 
1930), and -.the acts anwndatorythereof and supplementary 
thereto, ( ·whJ.ch last mentioned act and its amendments 
and suppleElents is hereafter referred to as the general 
election law) upon the official ballot to be used in 
said municipality at the next ensuing g·eneral election. 
Thereupon the clerk or secretary of said governing board 
or b6dy shall forthwith deliver to such county clerk a · 
certified copy of such resolution. If said copy shall be 
delivered to said comrty clerk not less than thirty days 
before said general election, he shall cause such question 
or questions to be printed in an appropriate place on the 
ballot to be used in said municipality at the nt~xt ensuing 
general election, pursuant to said general election law 
and thereupon all proceedings with respect to the referen­
dum on said question or questions shall be subject to and 
governed by said general election law as in other cases 
of the submission of public questions to the electorate. 

nrr a majority of the legal voters shall vote affir­
matively on the question of whether the hours of sale shall 
be fixed in the manner set forth in said question or ques­
tions, the clerk of the governing bonrd or body of said 
municipality shall forthwith in writing notify the cor..1mis­
s.ioner and municipal boo.rd,, if nny, of the o..ction taken by 
the legal voters of said municipality and thereafter the 
retail sale of alcoholic beverages may be made only within 
the hours fixed by said referendum. Such sale at any other 
time within said municipality shall be unlawful and con­
stitute a violation of this act. 

"If a majority of lego.l voters voting upon said 
question or questions shall vote in the n~gative on the 
question of whether the hours of sale shall be fixed in 
the manner sot forth in said. question or questions, the 
clc1rk of the governing board or body of said municipal­
ity shall forthwith in writing notify the commissioner 
and municj_pal board, if any, Of the action t2ken by the 
legal voters of said municipality and thereafter the 
hours between which the sale of alcoholic beverages at 
retail may be made may be regulnted as theretofore ih 
said municipality. 
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TYNo petition under this section shall bo received 
by the governing boo.rd or body while .;;1.ny other ·petition 
covering the SQrne subject matter which has theretofore 
been prescmted hereunder ho.s not been voted upon. 

HWhonever a referendum .3ho.ll have. boen had in any 
municipnli ty pursuant to this section, no further refer-­
cnduri on the s~1me question shetll be held thorei.n pr:Lor 
to the general election to be held ln s:J.id municipo.li ty 
in the third year thereafter and so long as said referen­
dum rm:10.ins e.ffec ti ve, all ord:tno.nce s, ro solutions or 
regulations inconsistent.with tho rusult of sald referen-­
dum shall have no effect vrithin said municip2lity.n 

This Section nffords an additiono..l referendum where­
by specific hours of sale on Sundays e.nd woekday.s 1.:iay bo deter­
mined by oach municipality for itself. As tho existing referen­
do. st.s.nd, the Sunday hou:rs vvhic-h the electornte may vote are 
all or none. Thls nevv reforendmn providus reasonable flexibility 

/.I~ so thD.t each municipnli ty co.n dEJCide for its elf exactly ~:vhich, 
·;.,.A Af/if nny, hom's it chooses for snle. · 

~/!. 
'-"' / 2. APPELLATE DECISIONS - THOMAS VS. EVESHAivi 

ALLISON E. THOMAS, 
Appellant.9 

-VS-

) 

) 

TOWN SHIP COIVIIViIT 1J.1EE OF nm ) 
TOWN SHIP OF EVESHAM (BUH--
LIN GT ON COUNTY), ) 

Respondento 
- - - - - - - - - - - - - ) 

ON APPEAL 
CONCLUSIONS 

Powell & Parker, Esqs., by Harold To Parker, Attorneys for 
Appellanto 

Howard Go Stackhouse, Esq,,, Attorney for Respondento 

BY THE COl\illiiISSIONER: 

This is an appeal from the denial of an application 
for a plenary retail ccinswnption license for nremises located 
at the corner of Main Street and Commu..ni ty Avenue, lviarl ton, New 
Jersey, ':in the Township of Evesham. 

Respondent contends that the application was properly 
denied because the premises sought to be licensed are located 
in a residential neighborhood and the issuance of a license 
therein j_s objected to by a great number of resj_dents. 

It hr~s been heJ..d th~-1t a municj_p2l i.ssuing authority 
may properly refuse to issue a license for preuises located in 
a residential neighborhood.· JL.§:I1no.z~i v . .Ir..§.nJ~on, .13ullctln #35, 
I tern #7; AJ2i?.:a:s Vo Tewksbury, Bullet in :.//66:; I tern #2; Hickey v a 
Lopatcong, 'Blilletin ft-68 ItG.Hn ./~l 0 Hackmo.n v. Grcornvich Bulletin 
!fif:; Ite-lil #l3a ' /1 

' -------- ---~"-' 

Evesham Township is an agricultural co1!1munity with a 
population at th~ last census of 1694. The premises sought to 
be· licensed are located in o. portion of the Township known as 
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3. 

Marlton, which is stipulated by counsel to be principally 
residential in character containing only a few small stores 
to service the immediate needs of the local residentsa Re­
spondent has issued no licenses for premises located in this 
neighborhoodo The only licenses issued in the Township were 
for premises located in rural areas along state highwayso 

Numerous persons residing in Marlton and the sur­
rounding portions of the Township objected to the issuance of 
any liconses therein. These objections, coupled with the resi­
dential cho.ractcr of the commmi ty, reasonably sustain th<:~ 
denial of c.ppe.llantYs nppllco.tion. M_gar v. T~J':k.sbpr_y, _?upra; 
Hickey Vo ~opatcong, .§.UQ:£.Q; Hackman v. GrcenwichJ supra. 

The action of respondent is affirmed. 

Dated: June 17, 1935 
D. FHEDERICK .BURNETT, 

Commissioner · 

APPELLATE DECISIONS - SUSKIND VSo CLIFTON 

PHILIP SUSKIND, 
Appel1ant, 

-VS-

) 

) 

MAYOR AND CITY COUNCIL OF ) 
THE CITY OF CLIFTON (PASSAIC 
COUNTY), ) 

Respondent .. 
- - - - - - - - - - - - - - -) 

ON APPEAL 
CONCLUSIONS 

Israel Friend, Esq., Attorney for Appellantc 
John C. Barbour, Esq., by Donald Go Collester, Esq., Attorney 

for Respondenta 

BY THE COMMISSIONER: 

This is an appeal from the revocation of appellant's 
plenary retail_ consumption license for possession of illici_t 
beverages with intent to sell the same in violation of Section 
49 of the Control.Acto 

Appellant's sole ground of appeal is that respondent 
improperly denied a request to adjourn the hearing on the 
charges preferred against him. 

It is admitted that respondent complied with the 
requisites of Section 28 of the Control Act pertaining to re­
vocations by serving notice of charges upon appellant and fix­
ing a date for hearing six days later~ At the time and place 
fixed for hearing, however, appellant's attorney requested .an 
adjournment, on the ground that he had just been called into 
the case and was not prepared to proceed. The request was 
denied. Thereupon the hearing was held and evidence intro­
duced establishing the guilt of appellanto Appellant's attor­
ney did not take part in the hearing, dlcl not introduce any 
evidence, or cross-examine any witnesses. He rested strictly 

. upon what he believed to be his right to an adjournmenta 
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There is· no such r:Lght. .c~n adj'o-µrnment ,. lf g:ra11tt::d, 
is: .a matter of grace. and not of rtght ~ It will· not do fop· 
persons charged vdth violations of· the C:ontrol Act t 1:> w:etft 
until the ,case i$ ready for trial and then en.gage a .laWye;r:~, 
The statute gives each accused person five~ days in which to: 
St'?lect a lawyer Who Will ·be able to try the case when it i.'S 
called o • · 

The transcript shows that the appello.nt was c1ear.ly 
gui-1 ty as charged. Ho wo.s tried in the Crimin:il Sudicial. Pis.­
trict Court of Passai.c County for viola t'ion of Sl:ction ·48 of· 
the C.ontrol Act·, found guilty, c:..n.d fined\·~6100.00o Thero are 
no merits to this appeal. 

The denial of a request for adjournment ·,was eminent.:.. 
· ly proper Q 

The action of respondent is af.firmedo 

Dated! June 18, 1935. 
Do FREDEHIC:K BURNETT, 

Comrni s sioner· 

4~ APPELLATE DECISIONS - CALVARY BAPTisr CHURCH, ET AL vs. TRENTON~ 
ET AL 

THE TRUSTEES OF CALVARY BAPTIST ) 
. CHURCH, TRENTON, NEW .JERSEY, and 

Go Mo RILEY, PASTOR, ) 
Appollants, 

-vs- ) 

BOARD OF COMMISSIONERS OF THE ) 
CITY OF TRENTON AND KNIGHTS OF 
STo STEPHEN'S CLUB, INC.,_ ) 
. Respondentso 
- - ·_ - - - - - - ~· - - ~ - - - ~) 

ON APPEAL 
CONCLUSIONS 

G; M. Riley, Esqo, Pro Se, and also in behalf of the 
Calvary Baptist Church, Appellants. 

Mro John J, Sabo, Representing Knights of Sto Stephen's 
Club; Jnc.", Respondent. 

No appea~nnce· in-behalf of the Board of Commissioners of 
· the City of Trentono 

BY THE COMMISSIONER~ 

This is an appeal from the issuance of a Club license 
to the Knights of St. Stephen rs Club, Inc.. for premisss locc;t ted. 
at #108 Roebling Avenue, Trent.ona . _ . · 

Since the issuance of this license Trenton has adop­
ted the City Manager plan of government and the Board of Commis­
sioners has gone out of office. The City affairs are now being 
administered ·by the City Council ahd City Managero They h3d 
nothing to do with this caseo -

Appellants contend the license-was improperly issued 
becaus.e the licensed premises are within. 200 feet of n.ppel.;.. 
lant'' s.· churc];1 and do not come within any (Jf the exemptions con­
tained ;in Section 7·6 of the Control Act.o 

The facts were ponsidc.r~d and are fully set out in 
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~nights of St o .§.teppen.' s Club v o Tron.ton, Bull(~tin 37, Item 16, 
and Knights of St~ Stephen's Club v~ Trenton, Bullotin 54, 
Item 11. In the first of tho cited cases the local issuing au­
thority was sustained in refusing to transfer a license to the 
premises located at #108 Roehling Avenuo, Trenton, because said 
premises were within the; proscribed disto..ncc set :forth i.n Sec­
tion ?6 of' the Act; and in the second cnse cited the issui.ng 
authority was sustained in refusing to issue u license for the 
same premises for the same rensono 

The Board of Commissioners nevertheless Jssued a li­
cense to the Club. On appeal the Board of Commissioners filed 

·no answer, and fail.ed to enter any appearance or submit any 
evidenceo 

The .. issuance of the liccmse was clearly erroneous and 
··.in flagrant contravention of Section 76 of the Control Act. 

The action of the Board of Commt.ssioners j~n j_ssuing 
the license is reversedo The license is hereby declared void. 
All c;lctivity thereunder.. must cease forthwith. 

- ·nated~ June .18,. 1935 
D. FREDERICK BURNETTJ 

Commissioner 

NEW LEGISLATION - SUPPLElVIENT TO CONTROL ACT 

· June 20 , .. 1935 
N 0 T I C E. 

- . TO MUNICIPAL·· ISSUING AUTHORITIES: 

~. Numerous inquiries. have been r.ecei ved as to the pre-
p.ent· e.ffect of P. J..J. 1935 ;i c. 254, approved June 8, 1935 (Senate 
Bill #289), Section 5 of which provides: 

nNo C1ass C 11cense shall be issued or re­
newed to any corporation, except for prem­
ises operated as a bona fide hotel, unless 
each owner, di.rectly or in.directly J of more 
than ten per centum (10%) of its stock qual­
ifies in all respects as an j.ndi vidual ap­
plicant, anything to the contrary contained 
in the act 'to which thi·s is a supplement 
notwi thstancUng .. n 

Th:Ls Act j_s effective July ·4, J..935.. It has no app1i­
cation to licenses issued to corporations prior to such date. 
Consequently, until such date retail licen~es may be issued to 
corporate applicants even though persons holding more than ten 
per centum {10%) of the corporate stocl~ are non-rosidents, 
aliens, or minors and therefore not qualtfied as j_ndividual 
retail licenseesg 

See Bulletin 80, Item 19 supra. 

Do FREDERICK BURNETT, 
Commissioner 
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6. MORAL TUHPITTJDE - DISORDEHLY HOUSE - THE NATURE OF THE OFFENSE 
AND NOT ITS NAME DETERMINES WHETHER IT INVOLVES MORAL TURPITUDE 

Dear Sir~ June 15, 19350 

In answer to question #8, Mr.------ answered this 
question in the negative, with the explanation that twenty-thrse 
years ago, he plead non-vult to an indictment charging disorder­
ly house. I believe it was the custom at that time, whero a·sal­
oon keeper· was found open on Sunday on several occasions, to make 
a complaint against him for maintaining a disorderly houseo His 
establishment was located on Broadway near Washington St., and I 
think was the largest establishment of its kind in the City, at 
that time. It was an old Gorman beer gardeno I am informed that 
the charge was to· some extent the outgrowth of a political feud. 
Howevsr the fact is that aftGr ho was tried and the jury dis­
agreed, he subsequently plead non-vult and W:lS fined $500 .. 00. 

Under the circumstances, I advised him to answer the 
question as indicated with a brief explanation. 

Hon. James M. Dunn, 
Patorson, N. J. 

My dear Mr. Dunn: 

Yours respectfully, 
JAMES lVi. DUNN 

June 19, 1935 

I have yCTurs of June 15th. 

A negative answer, provided it is couplod with a 
complete explo.nation of tlw facts, doe:s sorve. to relieve the 
odium vrhich might otherwise ·well rest~ It is a .dangerous prac­
tise unless the above proviso is simultaneously and scrupulous­
ly observed, as I presume it has beeno After all, it is truth 

.and the wnole of the truth that counts. 

I did not know anything about the practise in liquo~ 
cases 23 months ago, let alone 26 yoars ago, but have no ht:.~si­
tancy in saying that i.f there is nothing more to the ch3.rge of 
a disorde?rly house than that it vms technical and -i;vj_ thout any 
imputation of immorality, or anything which is intrinsically 
wrong, that the facts should be examined lmder the specification 
of charges and then the principles applied, ex2ctly as if he had 
been convicted of violating the National Prohibition Law. It is 
the nature of the offense nnd not its name vfuich determines 
vvhether the convic.tion involves moral turpi.tude o 

Very truly yours, 
D. FREDERICK BURNETT, 

Comm:i. s s1oner 
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7. JvillNICIPAL RESOLUTIONS - INVALIDITY .... WHEN: M~~MBEH OF THE 
GOVERN!NG BODY IS INTERESTED IN THE EVENT 

My dear Ccimmissioner: 

In association with John·Wo Woelfle, Esquire; I have 
been retained by eleven storekeepers of ti:ie Town of West Orang.e. 
fo-r the purpose -Of opposing an ordinanee which comes up fo_r 
first reading before the Board of Gommi.sstoners on Tttesday 
evening, June 18. · 

A list of the storekeepers whom we represent, with 
their respective adciresses.9 is attached t9 this lettero We 
have also placed after each of their names the amounts invested. 
by them in liquor stock and· fixtures. -These fi_gures were gi.ven 
to us vd thout inventory and are nece s sariiy approximate O· The 
total is $25,9000000 Our clients aro all.holders of plenary 
retail distribut:Lo~ license~:; under Seetlon 13 (~3) of Chapter 
85, P .. L. lm54, which licenses exp.ire ·June 30, 1935 •. All but 
two have paid their state fee.s o.nd deposited with the Town 
$350oQO and ad~ertised, for renewal. · · 

-The ordJnance requires that on o.rtd after July· 2, 1935' 
the license referred 110 ·shall not be issued to- permit the- sale 
of alcoholic beverages .in or upon any premises in w{lich any 
other mercantile business is carri~d on~ The fee for the li­
cense is increased from $350$00 to $500 •. 00, which i.s the present 
charge, in the Town for a plenary retail corisumption lic.enso o 

The effect' of ·thi.s ordinance, if passed.:1 ·would be to 
terminate the liquor busiriess of most of our clients.. They are 
composed principally of small grocery and.delicatessen mer­
chants who cannot aff9rd to maintnj_n separate liquor E:rntablish­
ments o· 

We aro reliably informed that this ordinance has been 
spcmso:red and urged in committee by the Commissioner of Public 
Safety, Armand Tc Brundageo The only_ reason givcm by .the Com­
m'issioner for reque,st·ing the passage of the ordinance is that 
his police d~partment is unable to chock on store v.iolc-1tion_s of 
the Sunday- morning sales :rcstrict1on" 

Commissioner Brundage has been for some- t:Lme past and 
is· now employed by the Ballantine and Son§ Company as a s~lesman 
and collector. He sells to and co11ects from the taverns of · 
West Orange.· 

We should decp-1y apprecic:ttc the benefit of a rultng 
fr· om you upon tho propriety of any po.rticipn tion by Commissioner 
Brundage in sponsoring or vot:Lng upon the proposed. brdinanceo 

William S. Gnichtel, Esq., 
Newark, N. Jo 

Dear :Mr o Gnichtel~. 

Respectfully yours, 
William s. Gnichtel 

June 15, 1_935 

I have yours of even dateo 
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The power to enact the ordinance existso Whether 
the power should be exercised is a mutter of policy to be de­
termined by the governing body of the rrn.mic ip:J.11- ty o Control Act, 

t . l'"'" fM') Sec l.on 6 \6· .:le 

If it is the fact, as you allege, that the Commission­
er of Public Scfety of West Orange is connected in business with 
the brcwj_ng concern, he is disquo.lified to vote on any such or_­
dinance o The disqualification arises independent of statute. 
It is fundamental that no one may be judge in hts own case. His· 
vote must not be war·ped by fino.ncial self-interest o I have 
ruled this heretofor~ in the Asbuiy Park cases, Bulletin #39, 
Item c -/.!•) ....,nd ±~3 · 

.. l ...; TT{....., ~- . Ir • 

In Bulletin #18, ItGm #4, I ruled that a Councilman 
who was interested in a wholesale Lt.lcoholi.c b(JVEH·age license 
was ineligible to pass on the issuance of retnil licenses, 
saying: 

!'Al.though the:re is no evicltmce in this case that 
the Councilman's judgment is influenced for or against 
the issuance of retail licenses, becnuse of his inter­
est as a wholes2ler in his own right, it is entirely 
possible that such a condition could exist. His judg­
ment in determining who may or may not hold retail li­
censes in his own Borough should not be warped by fin­
ancial interest in the alcoholic beverQge industryo 

"Every licensee is his potential customer. Even 
though this Councilmon or his company may not directly 
solicit their business, certninly the very fact that 
each year these retailers must appear before him for o. 
renewal of their li6enses could tend to influence these 
ret.:i.ilers in their purchases o Therefore, a.s a matter 
of policy, this should disqualify this Councilmano" 

In Stgyens vs. _tlQus_sermann, 172 A tl. 738, decided by 
Mro Justice Reher on Mo.y 16th, 1934, the Supreme Court of New 
Jersey entored judgment of ouster in @Q wo._rro.nto beenuse it 
was determined that one of the parties voting upon a certain 
motion of a City Council wns disqualified because of his per­
sonal interesto The learned Justice said: 

HGenerally, public policy forbids the partieipa­
tion of a memb0r of a municJpal governing body i:ri any 
matter before it which directly or immediately- affects 
him individually.n 

Because of the collision of private interest with public duty, 
the Court held that -t;,he action, then un.der review, must be de­
termined by a disint.erested bodyo It was further held as a 
necessary corollary that the concurrence of an interested mem­
ber in the action talffm by the body taints it vvj_ th illegality, 
and that it is immaterial that the result reached was not pro-. 
duced by the vote of the disqualifying membero The Court said~ 

Hit is supported by a twofold renson.? viz .. : First the 
participation of the dlsqualif'ied member in the dis­
cussion may have influenced the opinion of the other 
members; and, secondly, such participation may ca;:;t 
suspicion on the impartiality of the decision. It 
bei.ng impossible to determine whether the~ virus of 
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self-interest affected Ult.:) result, it must needs be 
assumed that it dominated the body's deliberations 
nnd. that the judgment vras its producton 

It is not my function to comment on the propriety or 
ethics of any one in sponso~ing the ordinanceo Suffice it to 
say thc.t I shall rule, if the facts n.re as you allege, that he 
may not vote upon the ordinance and thnt his participation in 
the meeting will taint tho whole measure with illc:~ali ty. 

DFB:G 

Very truly yours, 
D. FREDERICK BURNETT, 

Commissionc:r 

8. REGULATIONS RELATING TO REVOCATION PROCEEDINGS PENDING OR 
CONTEMPLArrED AT EXPIHATION OF LICENSE 

June 2,0, 1935 

Inquiries hnvc been receivE:~d o.s to vv-hcthor rovoca ti on 
proc0edings contempl0.ted or instituted but not completed by 
rnidrdght June 30.9 abate upon tho expj_ration of the license. 
The answer must be in tho negative. Any contrary conclusion 
would nullify, j_n such instnncos, th0 legislative policy under­
lying the statutory disqurrlifications incident to revoc~tion. 
In addition, where the license is renowed the revocation pro­
ceedings should be co.rriod through to completion in order that 
the determination therein npply to such renewal licenseo To 
effectuate the foregoing purposc;s the following regu1L-ltions 
are promulgated, effective imrnodi.ately: 

1. Revocation proceedings shall not be barred or. 
abate by the expiration of the licensea 

2Q Any license may be suspended or revoked for pro­
per cause, notwithstandin8 that such cause arose during the 
term of a prior license held by the licenseeo 

3. Where revocation proceedings are instituted and 
the license expires and is renewed during the pendency thereof, 
such proceedings shall be carried through to completion and any 
order of suspension or revoc'ltion therein shall apply vvi thout 
further proceedings to such renewal license~ 

4. Where tho license expires and a new license is 
issued to another person for the same premj_ses during the pen­
dency of revocation proceedings, such new license shall be sub­
ject to any order made iri the revocation proceedings declaring 
the licensed premises ineligible to become the subject of a 
license during the period therein provided. 

5e All licenses shall bo conditioned upon the fore­
going regulations as though fully set forth therein. 

n. FREDERICK BUR.NETT, 
Commissioner 
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9 o APPELLATE DECISIONS - ANTHONY, ET AL VS. BHAl\iCHVILL_E,. ET AL 

LOTTA ROWE ANTHONY and ) 
LYMAN Ho SEAMANS, 

Appellants, ) 
-vs-

). 
MAYOR AND COUNCIL OF THE 
BOHOUGH OF BRANCHVILLE,. SUSSEX.) 
Cou-·N·TY .. d AD 11 B 'How-n1 

J.. ' an . h. . .. - .• v~.;.J ' 

Respondentso ) 

ON APPE~A.L 
CONCLUSIONS 

Charles T. Dovmi'ng, Esq~,. Attorney for Appellants~· 
Boyd So Ely,, Esq., Attorney for Respondent, Mayor and Council of , 

the Bo~ough of Branchville. 
Harold Simandl, Esqo and Al·bcrt Vv. Silverman_, Esqo, Attorneys for 

Respondent Ada Bo Howell. 

BY THE COlVLMISSIONE.R.~ 

This is an appeal from the issuance of a plenary re­
tail consumption license to :cespondent Howell for premJ..ses lo­
cated in Branchvilleo 

Appellants contend that the license was improperly 
·issued because the licensee has committed two or more violations 
of the Control Ac-t and the1"efore under Section 22 of the Act is 
disqualified from receiving a license of any class thereundero 
See DeRousi vs. Carteret Bulletin ~75 It2m #20 ------ --------J II J 

It was admitted that the licensee durinc Prohibition 
had conducted a spcakeasyo Appellants contended that tho licen­
see had conducted it after Repeal and produced witnessPs who tes­
tified to the purchase Of0 liquor since December 6, 1933, and be­
fore any license h~d been issuedo Gn the licensoors side, there 
was testirno1~y that she had discontinued the speakec..sy upon Repeal 
and had been law-abiding ever since and bore a good roputation in 
tho community. At the tJme of the hearlng,, three indictments had 
been returned against the licens2e for alleged violations of the 
Control Act ·which lent considerable color to the contention of ap-· 
pellunts, but since the hearing two of those indictments have 
been nolle prossed c On this state of Uw r.0cord, I am bound to 
affirm the flndi:ng of fact mnde by the municipal j_ssuing author­
ity in favor of the licenseeo 

Appf~llants further contend thGt the liccmsed premises 
arc located Vii thin 200 feet of the church of which appello.nt Lyman 
He sea.mans lS ministero 

It was stipulated by counsel for appellants and the 
licensee that tho distnr1ce between tho licensed prsmiscs and the 
church is bE~yond ~200 foot if measured from cmtro.nce to entrcrn.ce 
but that it is loss tho.n 200 f0et if moo.surEd from the sidewalk 
in front of the church.o In Ackernnn vs o f2 tQK§..on>' Bu11ctin #48, 
Item #11, it was ruled thu t li'~•here a ·church which 1s set bncl-: from 
tho s:Ldevvalk is surromi.dcd by n fonce in which there is a gate 
thnt Y?the ontranco to th8 church} vfi thin the mecm1ng of Suction 
76~ must be considerQd as the point at vvhich thG gate j_s located, 
rather than the cmtrance dooru.. The decision. in thnt case~ how­
ever, rested upon the existence of the fence sep2rrrting tho 
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church property from the sidewalk ::md the opinion adverts to 
the fact that Hperso:ns passing through the gate would be con­
sidered as entering the church'~. In the instant case there is 
no gate around the church property and it cannot be said that 
person$ are entering the church until they reach the actual en­
trance door. It must, therefore, be concluded that the licensed 
premises are not within the prohibitod distance from the church .. 

Appellants finally contend that the license was im­
properly issued in violation of the Branchville ordinance limit­
ing the issuance of licenses in Brnnchville to "legi t.imate hotels· 
that have been established as suchiY because the licensed premises 
do not constitute a legitimate hotel. 

The question· of what constitutes an hotel i.s often 
difficult to docideo In another connection the Commissioner de­
fined an hotel as: 

THHHH*- a public house for the lodging .zmd onter~ 
tainment of travelers or wayfarers for n compen­
sation o In short, nn inn of the better class. 
It is to be distinguished from a tavern or a 
house o:f public entertainment that does not pro­
vide lodging.9 nnd from c~ boarding house; which, 
while it provides lodging, is not a public houseo 
The boarding house keeper may refuse accommoda­
tions t6 nnyono ho choosusa The innkeeper must 
entE.n·tc::dn all travelers or wayfarer·s ·who o.re of 
good conduct nnd rondy to pay the propc~r charges." 
Re _Corop.n, Bulletin #29 ~ Item ~1:5 o 

TherB is testimony that the licensed premises bear the 
sign ucentral Inn"' tho.t a regular guest register ls @-.;.intD.inod; 
and that eight or ten furnished bedrooms are let out from time to 
timo principally to transients. 

The testimony of the licensee offered on this point is 
decidedly weako Against this the evj_dence presented by appellants 
as to the prior use of the premises and their adaptabiltty mlght 
well have given pause to the issuing authority and led them to a 
contrary rE-;sult.. Howevc:n·, what constitutes a hote.l is mainly a 
question of facto I know of no air-tight, universal definitiono 
W111at mlght fairly be confddered a hotel in Branchvi11.e with a 
population of 665 would naturally be something entirely different 
from the concept of a hotel ·1n Newark with a population of 450,000, 
or j_n a resoI't such as Atlantic City, which, irrespucti ve of popu­
lation, has natural advantages v<l1ich attract several thousands to 
every 0110 who seeks o.ceomrnodu. t:Lons over night j_n BranchvJ.lle. 

Hence, I cannot say upon this appeal thnt the munici­
pal determination that it was an hotel was not supported by the 
evidence .. 

Tho action of tho Mayor and Borough CGuncil is there­
fore o.f'firmed. 

Dated~ June 20, 19350 

Do FREDERICK BURNETT, 
Cornmi3sionor 
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ro. . APPELLATE DECISIONS MILLER VS. HADDON 

JOSEPH M. MILLER, 
_ Appellant, 

~vs-

TOWNSHIP COMMITTEE OF THE 
TOWNSHIP.OF HADDON (CAMDEN 
COUNTY), 

Respondent .. 

ON ,:APPEAL 
CONCLUSIONS 

Joseph M" _Miller, Appellant, Pro Se. 

Mark Marritz, Esqo, Attorney for Rospondento 

BY THE COiviMISSIONEH~ 

This :Ls an appeo.1 from the revocation of appellant:! s 
plenary retail· consumpti·on liconsc for premises located a:t. · 
#3010 Black-Horse Pike, Haddon Tovvnship, :for vlola tion of the 
c·ontrol Act. 

At the hearl.ng it appeared that 'appellant was· o.ppre-­
hended by an investigator of this Dcpartnient ·on November ·23rd,. 
1934, for possession of alcoholic beverages upon the licensed 

. pro~ises in unlabeled bottles other than ~he original contain­
ers not bearing any tax stamps·,; tho. t he w·us chnrgod with· the 
unlawful poss8ssion of such beverages in vJolat1on of the 
Control Act and pleaded guilty before the. locn1 Hecorder nnd 
was held for the GI·and Jury; that an indictment was returned 
for unlawful possession, to which appellant likovvisf) pL.;aded 
guiJ_ty, and that he was sentenced to tho County Jo.il for q_ 
term of three months, which sontence vms suspended. 

Thereupon re;3pondent servod not1ce of charges upon 
appellant pursuant to Section 28 of the Cbntrol Act, and or­
dered him to show en.use ~~jhy his license should not be revoked 
on the ground.that he had pleaded gu1lty to a violation of 
the Control Act o - A hearing wo.s h.'ld o.t ·which appellant wo.s 
represented by counsel and.he was found guilty·nnd the license 
was revoked. 

. Appellant's guilt is established.by his plea to the 
indictment, the testimony taken before respondent, and the 
record on appeal. Revocation w2s eninentiy proper. 

The·uction of respondont is riffitmed. 

D. FREDERICK BURNETT, 
rt • • 1vomrnssJ.oner 

Dat0d: June 20, 1935 
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APPELLAr,E, DECISIONS - PLAGEH VS .. ATLANTiC° CITY,.ET AL 

ROBEET PLAGER, 

-vs-

Appellant, 

) 

) 

) 

BOARD OF COMNIISSIONERS OF ) 
THE CITY OF ATLANTIC CITY, 
".and S.ARJU-I FRIEDMAN' ) 

R~spondents.~ ) 

; ON APPBAL 
CONCLUSIONS 

Emers.on L. Richards, Esq .. , Attorney for Appell:ant. 

Will~am HQ ·Smathers, Esqo, Att6rney 'for Respondent, 
Sarah Friedman~ · 

No Appearance for Respondent} Board. of Commissioner~s of the City 
·at Atlantic City._ 

BY THE COMMISSIONER: 

Th.is is an c~ppea.l. from the; issuarwe of a pJtmary re­
tail dist:ribu tion lj_cen.se to respondent Sarah 1~1 riE}drnan for premises 
located at #1528 Arctic J\VeriU•J, Atlantic City .. , -

The application ca1fie up for -con sider a tton be.f rn:•f.;; the lo..., 
cal issuJ.ng .J:tnthority at its. regular meeting on January 3-" 1935. 
Appellant appeared and objected to the issuance of the license.. .At 
thr.a conclusion of .its deliberati,ons the issuing' author1 ty unanimous­
ly adopted a resolution rt=.;jecting thE: application<) at a subsequent 
regular meeting of the Board of Commissioner!:1 on January 17, 1935, 
hovrever, a resoluti.on Yvas adopted purp{)rting to r8scind the resolu­
tion of January 3, 1935 and immedia.te1y ther-eafter a r(-3~>olution was 
adopted grnnting the llccnsr:: to Sarah Friedman~ A_ppel_lan t rece1ved 
no formal notif·ication that th8 denial of· the! application on Janu .... 
ary 3, 1935 was to be rtiConsidered at the meeting of j-:::.muary 17, 
1935, al though it appears that he lE~arn(;d of the. con terriplated action 
informally some tvvo hours be.fore the moetinf$, EJ.nd his_ attellJ.pt to 
have the reconsideration' adjourned was unsuccessful. · · 

c.2uestion immediately arises wheth8r tns issuing autho:c­
i ty having formally passed .upot1 and don led tho l-:tppt.ica ti on. had the 
power at a subsequent moctin.g to rcconsj_cler it.s· aet1on and grDnt ,the 
application. 

In rte Hendrickson, Bulletin #4'7, Item #10, :i.t· ·was ruled 
that tho issuing, authority had ho such power of reconsiderat1.on, and 
said: 
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"The sole method of revisv1 provided for 
by the Control Act, from the denial of an appli­
·cation for c:1 municipal license, is by appeal to 
the Commissioner. SGe Section 19. Since there 
is no c~xpress provision therefor no rehearing is 
permissible under well accepted principles o.n­
nounced by our Courts. S<~e Whi tn8 ·. vs o VanBuskirkL 
40 No Jo L. 463 (Sup. Cto 1E378 ; Dilk:~~S VSo Pan­
COc~St 9 53 No J., 1" 553 . (Sup. Ct .. 1891)) Gulnac vs o 
Board of Chose~1 Freeholders 9_ 711 N .. J. Le 54~~ 
(E. & A. · 1906)" In the Gulnac case thr~ syllabus 
reads as follows: 

'Th0 right of a deliberative body 
to reconsider its actior1 on a matter of a 
judicial or quasi-judicial ch&ractsr ceases 
·when 8 .. finc:tJ_ dc-tcrmina ti on has been reached o ' 

11 The foregoing conclusion finds support in 
reason e.s v1cll as au thori.ty. Delibera_tion must end 
sometime to be fol.lowed by action. VJb8n a munici­
pal body has acted in its doliberate judgment, it 
should not be: burdened with the consideration of ap­
plications for rehearings o And where~, as j_n your 
case, a he~ring attended by objectof s wns held, it 
would be unfair to such objectors now to permit a 
reconsideration of tho application .. 

nrt j_s the Commiss.ioncr' s ruling that no 
rehearing may be gr an tc:d by a municipal is.suing uu­
thori ty aftE:-r it has doniod c.m o.pp.lica ti on for .~~ 
licens8 o H 

Consideration of an applicatirn1 for a liquor license by 
an administrc:~tive tr:ibunal .i:::: essentially judicial. in its natureo 
Wilson vs Q Board of CommissJ.oncrs-+ 91.J: N .. Jo L. 119 (E. & IL 1920); · 
Miner VSo Larne~, 87 No J. Lo 40 \Sup~ 1915); Bachma~ ~So Phillips­
burg2 68 lL J. Lo 552 (Supo 190~~); Austin VtL Atluntic City-2.. · 
48 N. J. Lo 118 (Supo 1886) .. When such considera.tj_on has been com­
pleted and final action has been to.ken the lssuing authority is 
functus officio and has no jurisdiction to reconsider its o.ction 
at a subso.quent meeting. Vlhi trwy vsa Van Buskirk 2 40 N. Jo L •. 463 
(Sup o H378); DilkoE?_ vs Q Pml_c.:_00.s t, 53 N. Jo Lo 553 (Sup o l.'.:391); 
Gulne.c vs a Board of Chos_en_ Freeholders 2_ 74: N. Jo L.. 5.:_±::) (Ea & Ao 
1906); \Nhit(;) vs. ft,tlD.ntic City 2 62 N. J. Lo 644·_ (Supa 1899); Ash-· 
worth VSo Court of Common Plcr:s 2 92 IL Jo Lo 282 (Supo 1919); 
Currie vs. A tl.antic 91 ty, .66 ~" J.. :L", 671 (E .. & p ... 1901); Vanamo.n 
vs o Ad.ams 9 74 ;:L Jo Lo 125 (Sup. 1906); La~ vs. Hightstmm 9 

4:6 l'L J., L~ 102 (Supo 1884:)_; D~ckor VSa Bo~n~d. of ExciSGz 57 N.JoL., 
603 {Supa 1895); Kendell VSo Cumden 2 47 N. Jo Lo 64 (Supo 1885)a 

In White vso jitlt:mtic_g~ supra, an application for a 
liqU'Jr l.tcenso having been dcnic:cl tho local issuing authority there-· 
after prococded to reconsidor its refusnl and issue the licE:nse .. 
Th(; holding of the court j_.::_~ sumumrized in the scc'Jnd headnote, which 
reads: 

nTh0 refusal. to grcJ,,n t such r~ licen_so by a 
mu..Ylicip.:11 body Whose licensing pOWGT is Subject to 
. the sc.:mo T(:strictions ;:1nd provisions as ? .. re~· irn-­
posod by statuto upon the like pmver v1h~m cxcr­
c.iscd by the courts. of common pleas of this state 
is final, o_nd subsequent recc1nsidc.;ration of such 
action, rcsu1 ting in thG grc:;.n ting of the licensE;, 
is contrary to lav.r c-~nd void." 
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In Dilkes. vs. Panc.oast, supra 2 o.Y1 application for n 
liquor license having been finally denied, tho .'.:ippliGant moved for 
leave to wi thdravv his applicntiorL The issuing authority permi ttod 
such wi thdravml but the Supreme: Court on certlorari held that~ 

HThe Court having considered the o.pplication 
t1 t tho September Term rsj ectcd nnd · rc:fused it. 
This action was final; the power of tho drn1rt in . 
the premises was oxho.ustcd,· and j_ t could not at a 
subsequent da.y reconsider it and perrni t tho e:~ppli:­
cc:m t to vii thcirD.w his o..pplica tion ~" 'Page 554 Q 

Similarly ~1ere a liquor licensG hns been issued) the 
issuing authority f.1.. t a subscquen t dn tc may not reconsider its ac-· 
tion in the D.bsoncc of st0.tut0 or L fr,:a~.d having beE.:n perpetrated 
upon the issuj~ng c:.uthori.tyo J_ic.mtz vs .. Hights·.tovm 2 46 N .. J ~ L .. 102 
(Sup.. lE-384); Dt;:cker VS·• 13_Qig~d of Excise, 57 N .. ·:J. · Lo 603 (Sup .1895); 
Vc.naman vs·. Adams, 74 N .. J" o L .. 125 (Sup o 1906) d 

The: doctrine di.scussod ab:~WQ is not confinod to liquor 
casE)S but is applicablu ln ,::tl1 branches of hrn.. In Kend0ll vs ... 
Camdsn, supra 2 t!11.; CJ. ty Common Council by ch[~rter was made the s 010 

judge, of the oloction and quc-:~lificc:~tions :Jf its ovm mc:mbers. In 
the exorcise of this power it inve.stige.tcd and scnted a member. 
At & subsequent tit:eting G. second investigation ilH1s ordored with 
reference to the· elt::;ctlun of the sG.rno Hlombcr., The court hold thD.t 
the City Council had n6 power to investigate further. In the course 
of its opinion th0 court said: 

YHHHHHr 0 In HadlE:_y vs o Mayor &c. · of Albc.ny, 
33 N. Y. 603, th0 common council having canvassed 
the rGturns~and d~termined end declared the result 
in an electi.on of nw.yor of the city, e.nd m0.d0 an­
other ce,nvass nt a subsequent day vvith a diff(-3rent 
rE;sul t, the court said that, ht1ving · once· l(:gnlly 
performed the duty imposed, tho powsr of the .coun­
cil wa.s exhL:.usted, o.nd thc~y had no ·right to reverse 
thei.r formor dec1sion by r.itJdng GL different det8r- · 
mination.. A lllrn ·ruling ls found in Morg:m vs o 

nun ckc.nb. uc}·1 2· ~) B01 r· 10 7~-) 7r3· 1Mhet1•i.' (:-,I' ..., ct l0 ng ..., c• . \cl 0- ---G..L.!. "-,-·- 9 , ... , u o ~;; ( o ~V.t..L · ·,,.. c~ , 1... o ... .:; 

C--1r1v·-'cc•-·.-:,T'c., c··,f r,.,,.._)t11r• 1J. 0 or· q,-, 0 , • .,.,,...,ci' !)-1 ·l-r·1" 11)1J.'Yl1-:-1·l tu··· C.. · c,,..,::),:'.)I;.:;:_ ,._) ..... IC. .l. ,) C.~1..! L~, ..:)1Jv L,..J.. V • .•• J.JC-. 

exC'.minE:: the ·w:hrJlo subject of the:· elect.ton by go1.ng 
behind tho returns m-id detormining who hns been 
legcd.l.y elected by the ballots er:: .. st, '·'· C',)mr_r1on coun­
cil, huving once cxa111j_ned o.nd d.(:~cided th8 quvstion ,. 
can tc::.ke no stuo further to reverse j_ts action rrt a 
subscquun t meeting, ci.nd certo.irily not ·when 5 after 
the lr.:1.psu of a· year, ne 1;'l members he:.V8 been brought 
in to changt:; i_ts forE1 e:~nd opi.nion.o n Pago 68 o 

In Currie; vs. A tl&.ntic City 2 suprc~, the Court of Errors 
and Appeo.Js held that, under C:.~ Sta tu tE) requiring the filing of ·con­
scn ts" by o.bu tting land armors as o. condition precedent to municipal 
approvnl of the 12.ying out of n~ew re..ilwo..y tracks, when the city 
council or other governing body hns .once regularly aeted by tho 
passage and approvc.l .of a vo.lid ordintnce or resolution giving or 
refusing such municipal consent, the couneil or other governing 
body becomes functus offici9-.t_·. so fnr us the pending applicl~ ti on is 
concerned, [md the consE.::n ts ·0r th8 abuttL'1g ovmars thus acted upon 
cu.nnot be the be.sis of further o.ction c_;.n D. second c.p-olication. . . ·- .... 
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Siro.ilt~:rly ,_ i.n th0 instant case, the o.ppliea.tion me.de;; by 
the llccnsee wns exhausted 'When den;ied.. It must' tht:refor e' bG 
concludod that the is.suance of the che.llengod li.cen~w was not 
within tho jurisdiction of tho Board of Com.missioners. 

Furtl'1ormoru, the issuanc.o of. this license must bf; re­
versed on the r.ieri ts • 

.Appellant contends that the licensee is merely a nduLJPyn 
for her husband who is the.real party in interest and thQt there~ 
fore tht.: issuance of .the license in her name WD.S impi"oper a Pilla VS 0 

Trenton2.. Bullt:tin #30, Item #11; Kurpiewski vs, Tr0nton, Bullstin 
#34, Item :/-/6; Scv0rance vs. Bn11 rington, Bulletin #,17, Item tllo ·rhe 
evidence sustains this C')r.l ton ti on • 

. The husband of the licensee was the sole proprietor o.f 
and conducte:--::d a drug store at the .promises now licensed until a few 
dnys bef ::)re the license w.:::.s issued to his ·cife ... · d;.; he.d a plenary 
retail @;ist:rib1.1.ti-o.n licc11sc in his own. nmnc: for the pt.:riod 0xpiring 
JmH~ 30_9 19340 .ti.n D.pplication for renewal of this license was re-· 
j ected by tho Board of Cur-1.Ldssioncrs o ·rht::re:0.fter ho vms arrested, 
tried, c.-)nvicted and finod for sc:llJ.ng alcoholic beverages without 
e. liccnsu... He admitted thnt und.er hj_s vdfc 1 s license ho· conducts 
the business, mnkes 211 the purchases, pays &11. tho bills and signs 
all tne checks. Ho chdms, lvme::.:ver, that his only j_nterest in the 
business is his so.lo.ry· of $25. 00 per week v-vhich he pEys himself in 
cacsh out. of the gr~) SS income of the:~ businc..ss o 

Thc'liccpsec, of courso, clains that the busin8SS is herso 
She appears to lmov,r 11ttlo :)r nothing ci ther about the. conduct of 
the drug storo ·or the licun,sed busirws·s and had n9 c~::.pi tc.l of her 
own with which tc ·start the bu,sinesso Since her marr~ago some five 
years ago she .has bu en living with h0r husbOJ.1d and her i)nly source 
of inconc was the uoncy given her by him out :Jf the drug business. 
Hor st:-)ry Yd th reforcnco to the t10.nner in which the; drug business 
wns WOU:-nd. up and the· ar1 ... ~~ngement r:w.de for her to obto.in the liquor 
license·, so.ems strained 2 mmatural orid contai21s -many contradictions .. 
Her utter confusion is demonstrated by the following exc~rpt from 
her testinwny;· 

"Qo You ar0 sure that th<.: storl.! vvns vc.cant 
2-bout the firs.t of D~;;cc;rnbEn~, 1934, until 
you resumed as a liquor store after the 
17th of J~rrnary? · 

Ao I hm not sure, 

Qo Well, now, how long was the st:)rE:: vaco.nt? 
A. o I don rt re1:wmbcr e:x:actly hovv long tho 
store 0as vacant~ 

l:J o y,)u re1~!etaber a few uinu tes a.go I eskod you 
if you W8re pretty sure about th~t? A. I am 
not sure .. 

Q.. How long was tho store vac;::m t? . 1L I don't 
exnctly renember. 

Qo But it was vnco.nt? A. I don't r5nc111ber~ 

Q. You ho.vc repeatedly told us you rend your 
husbc;.nd sold this stock ()f drugs to your 
motl:ler some tirJs prlor t() Deceubcr 1, 1934, 
and thnt she took the:; stDck :)ut and disposod 
of· it - is that tru(;? 
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A. .I guess so; I am not sure. 

Q. Are you sure that any of the drugs were 
ever talrnn out of the plc:we until you got 
tb.E:) license on the 17th of .. Janu:i:ey, 1935? 
Ao I don't know. 

\ 

~~ o· You want to take all that testimony back 
that you g:·:nrn a little while ngo? .A. I 
don' t kr1.0w. 

Q. You don't know whether you want to take it 
b.:1 clt or not , is tho. t r j_ gh t? A " Ye s • " 

In addition to the foregoing it sbould be rioted that 
the applicatibn was filled out in large pnrt by the husband of 
the licensee D.nd that j_n his own handvvri ting when [:,.sked whether 
any persbn had any interest diredtly or indirectly in the li­
cense applied for, he Y.rrote in nyesjYY stating that he would 
share in the profitso At the hearing this statemont w2s ex­
plained by both the licensee ~nd her husband as moaning that 
he wou_ld in h:Ls capo.city o.s husbd.nd.9 naturally profit from any 
money made by the licc.;nsee in the conduct of the:. business since· 
the money would go to .malntnin their home and for living ex~ 
penses. 

In view 6f the foregoing fncts it must be concluded 
that the l"icensee j_s merely n Hfrontn for her husband who filed 
lwr 3.pplication only because he cq.uld not obto..in a license and 
thnt the· business itself was his~ Under these circumstances 
the issuance of the license was in direct violati.on of the Act 
and impropero 

Tho action of the Board of Conmissioners iB issuing 
the license is revursedo The lic~nse is hereby declared void. 
All .activity thereunder must censE:J forthwith. 

D2~ted: June ~l, 1935 

Do FREDERICK BURNETT, 
Cornnissioncr 

12" l1IUNICIPAL OFFICIALS - DISqUALIFICATION TO VOTE ON ALCOHOLIC 
BEVERAGE J:V.UlTTERS - WEEl~ DI SQUALI'FIED · 

Mra Cho.rles Schulz, 
South Belmar, No J. 

Dear lHr. Schulz: 

. June 1935 

Confirmine conference of today: You tell me you ~re 
the Councilmo.n referred to in Rel_. t-Ummi11, Bullutin 76, Item 2 ,. 
vV:ho I decided wns disqualifi9d froc voting on· nny matters in­
volving alcoholic beverage control because of ownership of prem­
ises rented to a retajllicensee within the m1micipality and that 
you believe the decision is absolutely ·right. That's splendidt 

You furth.er ask whether c .. Councilmrm vvhos.e wife is o. 
retEdl licc;nS8e ir~ your i~1unicipali ty :ind who from tiE1e to time 
tends bar for her and helps to operate the taproom is eligible 

.to vote. 



BULLETIN NUMBER 80 SHEET //-20 

The answer is NO. His judgment in detorr;.:j_ning who may 
or nny not hold retail licenses in his own nunici.po.lity must not 
be warped by financial interest in thG al~oholic beverage indus­
try o Public policy forbids the po.rticipation of a mm~1ber of a 
Emnicipal governing body in any Datter before it which _directly 
or immediately affects himself individuall_ya See Re: Brundage, 
Bulletin 80, Iten 7. 

DFB:G-

Very truly yours, 
D., FREDEHICK BURNETT, 

Conmissionor 

l3o LICENSEES - BARTENDErtS - BONA FIDE EMPI10YMENT OF lNTENDED 
PURCHASER ·- DISTINGUISHED FROivl SUBTERFUGES OR OTHER EVAS-IVE 

DEVICES 

Dear 3ir: 

I have the lj_ecnse for w~·~shington House in my name and 
have be: en apploying :i:1y nephew, H(=)fJSon Howard, to tend the bar. 
This A.M. ~~ nephew was called to take over the Gladstone Post 
Office as postrmster and ccrnnot tEmd bar n.ny longur for r:ie. 

Mro Harry Wo Harrison of Sussex, ~OJ. h~s Dade applica­
tion to tho tovmsh:lp coLlmi ttce for n licEmse to tn.ke effect July 
1st, 1935 .for the Washington House. 

I would like to hire Mro Harrison at a s&lary for the 
renaining part of this nonth to t~ke over the bar. In this way 
it would-not be necessary for ne to get another bar man and 
would ·give IJir Q Harrison o. chance to get c~cqun.int0d with the bar 
cmd his future cu~_:;tor:lors.. Mr o H:1rriscm. it is cle~·:.rly understood 
is.not to act in any-other capacity except· as an employed bar­
tender under e. sto.tad snlary as I nn pc~rsonnlly operating this 
bus1ne:3s unc:'..er my own lie en.so o I vvould like to lmow if there 
is any objection to DY doing as stated abovoo 

Miss Cnrolipe Howard, 
Washington H··:use, -
Bnsk~ng Ridge, No J. 

Dear ~iss Howard: 

Yours very truly, 
CAROLINE HOWAHD 

June 21, 1935 

There is nothing ·to prev0nt your· euploying Harry Wo 
Harrison of Sussex, NoJo ~s your bartender for tho·re~ninder 
of this yc.~1r providing~ of coursu J tk1t he is fl.illy qunlifi0d 
to be a licensee; 

AND FURTHER PROVIDED thn t his e1~ploynent is· not a blind 
or subtc!rfugc or cJ.evicrJ to cover thfJ .fuct thn t he is the reo.l 
person in interest and you only the nacinnl or ostensible oper­
ator· o 

On the facts certified by you tc qo, I· ~m satisfied 
not cinly tl1at there is no evasion intended by you but &lso of 
your and hi.s conplete good faith in the natter, and on tho.t ba­
sis approve hls euployuent in accorcbnce vvith your letter .. 


