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Summons

The State of New dJersey to

Prudential Insurance Company of America,

a corporation.

You are summoned to answer the

annexed complaint of Mary Kozloski,

(e. s.) Administratrix of the Estate of Adam
Kozloski, deceased, in an action at

law in the Union County Circuit

Court. And take notice that unless you file your
answer to said complaint with the Clerk of the
Union County Circuit Court at Elizabeth, within
twenty days after service upon you of this writ and
the annexed complaint, the plaintiff may proceed
in the suit and judgment may be entered against

you.

Witne ss, George S. Silzer, Judge of the Union

County Circuit Court at Elizabeth, this eighteenth
day of December, nineteen hundred and nineteen.

WILLIAM B. MARTIN,
Clerk.

Stamler & Stamler,
Attorneys.
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Complaint

County Gircuit Gourt

Mary Kozloskl, Administratrix
of the Estate of Adam Koz-
1osk i, deceased,
Plaintiff, Action at
Lam.
The Pru dential Insu ra nce ( §ompiainf
Company of America , a COrpo-
ration, 1
Defendant.

The plaintiff, residing in the City of Elizabeth,
County of Union and State of New Jersey, says:

That the defendant is a corporation organized
under the laws of the State of New Jersey, and is
engaged in the business of life insurance.

FIRST COUNT.

1. That on June 3rd, 1918, the defendant Com-
pany issued a policy of life insurance No. 45,066,-
671 on the life of Adam Kozloski, in consideration
of a weekly premium of forty-two cents (42c.),
and that the said weekly premium was paid on the
said policy to defendant until the death of the
plaintiff’s intestate, which occurred on July 29th,
1919. The plaintiff brings the said policy of insur-
ance into court, and is the basis of this suit.

2. That the plaintiff was duly appointed ad-
ministratrix of the estate of the said Adam Kozlo-
ski, by the Surrogate of the County of Union, on
December 17th, 1919, and the letters of administra-
tion plaintiff brings into court.

3. That the plaintiff’'s intestate performed all
the conditions imposed on him by the terms of said



Complaint

policy and that due proof of his death was given
to said defendant company by the plaintiff.

4. That in accordance with the terms of the said
policy, plaintiff is entitled to recover from the de-

fendant the sum of five hundred dollars ($500.00),
together with interest thereon.

Plaintiff demands damages in the sum of one
thousand dollars ($1,000).

SECOND COUNT.

1. That on November 25th, 1918, the defendant
company issued a policy of life insurance No. 45,-

971,939 on the life of Adam Kozloski, in considera-

tion of a weekly premium of forty-two cents (42c.),
and that the said weekly premium was paid on the
said policy to defendant until the death of the
plaintiff’s intestate, which occurred on July 29th,
1919. The plaintiff brings the said policy of in-
snrance into court, and i1s the basis of this suit.

2. That the plaintiff was duly appointed admin-

istratrix of the estate of the said Adam Kozloski
by the Surrogate of the County of Union, on De-
cember 17th, 1719, and the letters of administra-
tion plaintiff brings into court.

3. That the plaintiff’s intestate performed all
the conditions imposed on him by the terms of said
policy and that due proof of his death was given to
said defendant company by the plaintiff.

4. That in accordance with the terms of the
said policy, plaintiff is entitled to recover from the
defendant the sum of five hundred dollars ($500),
together with interest thereon.

Plaintiff demands damages in the sum of one
thousand dollars ($1,000).

STAMPER & STAMLER,
Attorneys for Plaintiff.
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Complaint

Notice to the within named defendants:

In case the within summons and complaint are
served upon you personally, then take notice that if
you intend to make a defense to this action you
must file an affidavit of merits within ten days after
the date of the service hereof upon you and must
file your answer within twenty days after such
service and in default of filing such affidavit and
answer judgment will be entered against you. Law-
ful service upon a corporation is deemed personal
service for the purpose of this notice. (P. P., 1912,

394, Rule 56.)

STAMPER & STAMPER,
Attorneys for Plaintiff.



Affidavit of Merits

Mary Kozloski , Administratrix
of the Estate of Adam Koz-
1osk i, deceased,

Plaintiff,
VS.

The Pru dential Insurance
Company of Amer ica, a COrpo-
ration,

Defendant.

State of New dJersey, |
County of Essex. f...

On Contract.

Affidavit of
Merits

Edward Gray, being duly sworn on his oath, says
that he is the vice-president of The Prudential In-
surance Company of America, the defendant in the
above entitled cause, and he believes that it has a
just and legal defense to said action on the merits

of the case.

EDWARD GRAY.

Subscribed and sworn to before me
this 23rd day of December, A. D.,

1919.

James Gue st ’

Master in Chancery of Neiv Jersey.
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Answer

UNION COUNTY CIRCUIT COURT.

Mary Kozloski , Administratrix
of the Estate of Adam Koz-
1osk i, deceased,
Plaintiff, Action at

The Pru dential Insurance Answer.
Company of Amer ica, a COrpo-
ration,

Defendant.

The defendant, The Prudential Insurance Com-
pany of America, a corporation, says that:

DEFENSE TO FIRST COUNT.

1. The defendant admits so much of paragraph
No. 1 as alleges that, on July 3, 1918 the defend-
ant issued a policy of life insurance No. 45,066,671
on the life of Adam Kozloski (subject to the pro-

"ction and inspection of said policy of insurance)
and that the said Adam Kozloski died July 29,
1919.

And this defendant denies that the weekly pre-
mium was paid on said policy of insurance as there-
in provided for to be paid to the defendant by rea-
son of which the-said policy of insurance lapsed and
became null and void and is of no force and effect.

2. As to the statement in paragraph No. 2 de-
fendant has no knowledge or information thereof
sufficient to form a belief.

3. It denies paragraph No. 3.
4. It denies paragraph No. 4.



Answer

DEFENSE TO SECOND COUNT.
1. The defendant admits so much of paragraph

No. 1 as alleges that, on November 25, 1918, the de-

fendant issued a policy of life insurance No. 45,-
971,939 on the life of Adam Kozloski (subject to
the production and inspection of said policy of in-
surance), and that the said Adam Kozloski died
July 29, 1919.

And this defendant denies that weekly premium
was paid on said policy of insurance as therein pro-
vided for to be paid to the defendant by reason of
which the said policy of insurance lapsed and be-
came null and void and is of no force and effect.

2. As to the statement in paragraph No. 2 de-
fendant has no knowledge or information thereof
sufficient to form a belief.

3. It denies paragraph No. 3.
4. It denies paragraph No. 4.

MARTIN P. O'CONNOR,
Attorney of Defendant.
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Reply
UNION COUNTY CIRCUIT COURT.

Mary Kozloskl, Administratrix
of the Estate of Adam Koz-
losk i, deceased, .
Plaintiff, Action at
10 Law.
The Prudential Insurance Reply.
Company of Amer ica , a COrpo-
ration,

Defendant.

The plaintiff replying to the answer of the de-
fendant says:

1. That the said plaintiff denies each and every
allegation contained in said answer, excepting such
parts of the answer which admits the plaintiff’s
complaint.

STAMPER & STAMPER,
Attorneys of Plaintiff.
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Appearances

UNION COUNTY CIRCUIT COURT.

January Term, 1920.

Mary Kozl iski,Ade., of Adam \

Kozl iski, /
vs. \ 10

The Prudential Insurance 1

Company. )

Transcript of stenographer’s notes of evidence in
the above entitled cause, taken before Hon. George
S. Siizer, Circuit Court Judge, and a jury, at the
Union County Court House, in the City of Eliza-
beth, New dJersey, on the ninth day of February,
A. D., 1920. 20

Appearances:
Messrs. Stamler & Stamler, John J. Stamler, Esq.
(present), attorneys for plaintiff.
Martin P. O’Connor, Esq., attorney for defendant.
A jury being empanelled and found satisfactory,
they were sworn.
Mr. Stamler opens the case for the plaintiff.
Mr. O’Connor opens the case for the defendant.

The Court. You are suing on an insurance pol- g
icy?

Mr. Stamler. Two policies.

The Court. And you claim the amount—

Mr. Stamler. The amount of each policy is five
hundred dollars.

The Court. The man is dead?

My. Stamler. The man 1s dead, of course.

The Court. You claim the party failed to pay
T e premium when it was due?

Mr. O'Connor. Yes, sir. 40
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Discussion

The Court, And therefore the policy lapsed?
Mr. O Connor. Yes, sir.

The Court. What is your answer to that?
Mr. Stamler. 1 say they didn’t.

The Court. That seems to be very simple.

Mr. Stamler. 1 offer in evidence the letters of
administration issued by the Surrogate of the Coun-
ty of Union to the plaintiff in this suit.

(Letters of administration entered in evidence
and marked Exhibit P. 1.)

The Court. Which is the premium you claim
lapsed?

Mr. O Connor. Both.

The Court. What date? Premium due at what
time?

Mr. OConnor. My contention is that the last
regular payment of premiums was on the seven-
teenth day of May.

The Court. What year?

Mr. O'Connor. 1919.

The Court. Both these policies concurrent, same
date?

Myr. O Connor. No.

The Court. What time was the other one due?

Mr. OCpnnor. But they are both paid on the
same premium dayi

The Court. That premium you say was not paid
on time. When do you say it was paid, Mr. Stam-
ler?

Mpyr. Stamler. We say that on policy which is in
first count of the complaint premium was paid on
July twenty-ninth, 1919, the last payment made,
and the payment before that time was on the elev-
enth day of June, 1919. Some payments were al-
so made—

The Court. And on the second policy?

Myr. Stamler. The second policy, the last pay-
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ment we made on it was on the seventeenth of
June, 1919.

The Court. Does the policy give—

Myr. Stamler. Five weeks. That 1s, five Mon-
days.

Mr. OConnor. No. Four weeks. I might say
this, that the defendant’s contention 1s this: That
the last regular payment of premium as appears in
the premium receipt book, which is not disputed, is
the seventeenth day of May.

The Court. The last payment?

Mr. O’Connor. The last regular payment..

The Court. Is. that in both cases?

Mr. OConnor. Yes, sir.

The Court. Then I misunderstood you. I un-
derstood you to say the payment that you said
lapsed was the seventeenth of May. *Then it is the
payment that was due in June? Or, weekly pay-
ments, were they?

Mr. O’Connor. There were three weeks paid on
the seventeenth of May. I hand you a copy of this
book. It is the same as Mr. Stamler has.

Mr. Stamler. 1 do not say that.

The Court. Were these premiums payable week-
ly?
Mpr. Stamler. Yes. Forty-two cents a week.

The Court. Now, you claim that there was a
premium due on the seventeenth of May that was
not paid within five weeks, is that it?

Myr. O Connor. No, sir; I do not.

The Court. What do you claim?

Mr. OConnor. 1 claim that the last regular
payment of premium within time was the seven-
teenth day of May, which premium paid up to May
twelfth, 1919, and which entitled the insured to a
grace period which would bring the policy_

The Court. There is no grace period on that
because if he paid up to May twelfth that is paid
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Discussion

up. Now then the next payment would have been
due May seventeenth.

Mr. OConnor. The next payment would have
been due May nineteenth.

The Court. That is the one you say he failed
to pay on time?

Mr. O Connor. Let me get this.

The Court. 1 understood you to say the last pay-
ment made within time was May seventeenth and
that paid up to May twelfth. Now, if everything
was paid up to May twelfth regularly then the next
payment that should have been made on time was
May nineteenth, wasn’t 1t?

Mr. O Connor. Yes.

The Court. You claim May nineteenth was not
paid?

Mr. O’Connor. No.

The Court. And that is the one upon which de-
fault was made? /

Mr. O Connor. Yes, default was made.

The Court. So that is the one upon which you
claim the policy lapsed?

Myr. O Connor. Yes. But I am giving her a more
favorable construction than that. If I may venture
to say this—

The Court. Give me something so that I can find
out what you are about.

Mr. O Connor. The last regular payment was on
the seventeenth day of May and that paid up to the
twelfth day of May. Under the terms of the pol-
icy if she did not pay any more that policy was
alive up to the ninth of June, four weeks. Now,
the ninth of June passed and she came into the
office on the seventeenth of June, after the grace
period expired and paid a certain sum of money.

The Court. Now, let me ask you: wasn’t the

next payment due on the nineteenth of May?
Mr. O Connor. Yes.
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The Court. And she had how many weeks from
the nineteenth of May to pay the next premium ?

Mr. OConnor. Four weeks.

The Court. They claim they paid on the seven
teenth of June. Would not that be within the four
weeks?

Mr. PConnor. No, sir. It is paid up to May
twelfth; nineteenth of May would be one week.

The Court. No. The next payment was not due
until the nineteenth of May.

Mr. O’Connor. Yes.

Mr. Stamler. Four weeks from the nineteenth
of May to pay. There is no dispute about that.

Mr. OPConnor. She is paid up to May twelfth.

The Court. Now, her next default would be for
failure to pay the nineteenth of May, wouldn’t it?

Mr. O’Connor. She would have to pay on the
ninetenth of May. She did not pay until the seven-
teenth of June.

The Court. You claim that is within the time
don’t you, Mr. Stamler?

Mpr. Stamler. The payment of money? Yes. Un-
der the decisions it is within time.

The Co'urt. Is that within four weeks?

Mpr. Stamler. No, sir; it is one day late.

Mr. OConnor. It is out of the grace time.

Mr. Stamler. That is, if the payments were made
as they say they were made. We do not claim they
were made that way.

The Court. You claim June eleventh?

Myr. Stamler. June sixth, June sixteenth and dif-
ferent dates.

The Court. Mr. O’Connor claims the last pay-
ment that paid up was May twelfth. On May sev-
enteenth he paid the May twelfth installment, so
that the next payment due was May nineteenth.
Nov, he says that was paid on June seventeenth,

10

20

30
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which 1s too late. Now, when do you say it was
paid?

Myr. Stamler. 1 say we have two policies and they
are different policies.

The Court. 1 am speaking about the first pay-
ment now.

Mr. Stamler. Which one do you call the first
policy, Mr. O’Connor?

Myr. O Connor. The first policy is the one bearing
the dates—

The Court. The one you call as the first policy
in the first count.

Mpr. Stamler. 1 will explain my position on that.
We made our payment on June sixth which paid up
to and including the ninth day of June.

The Court. Paid what?

Myr. Stamler. We paid money on June sixth.

Myr. OConnor. You are mistaken about that, Mr.
Stamler.

Mr. Stamler. We claim that.

Mr. OConnor. Isn’t it a fact that June sixth
1s not the payment that you made, as a matter of
fact?

The Court. You had better go ahead. 1 cannot
get what you are fighting about.

Mr. Stamler. 1 offer in evidence the proof of
claim filed with the defendant company in relation
to the two policies, and it is admitted for the pur-
pose of this case—

The Court. The only dispute in the case is that
your policy lapsed and therefore you are not en-
titled to recover.

Mpyr. Stamler. That is their defense. I do want to
get this into the record. And that the said proof

of claim was prepared by the offices of the defend-
ant company.

Mr. O’Connor. Presented by the plaintiff.
Myr. Stamler. Presented by, and prepared by one
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Eugene H. Cochran, direct

of the superintendents of the defendant company.
Is that right?

Mr. OConnor. 1 do not say that. It speaks for
itself. It is the duty of the agent to assist the in-
sured in preparing the proof of claim, and I as-
sume that a great portion of that was done. For
instance, the blanks, and the assistance of prepara-
tion, and she signed them. I can’t tell you every-
thing about them.

Mpr. Stamler. 1 want to prove it then.

EUGENE H. COCHRAN, a witness produced on
behalf of the plaintiff, being duly sworn accord-
ing to law, on his oath, saith:

Direct examination by Mr. Stamler.

Q Mr. Cochran, you are the superintendent of
The Prudential Insurance Company?

A  Yes, sir.

Q At its branch office at Elizabeth?

A Yes, sir.

Q I show you a paper and ask you whether you
ever saw that paper before?

A I recognize it.

Q And what is that paper?

A Part of the proofs of death.

Q Applicable to this case?

A  Yes. It is an evidence of the fact that party
died. Part of the proofs. That is the claimant’s
statement.

Q Who prepared this, who wrote it?

A  One of our employees. Other than the sig-
nature made by Mary Kozliski, or her mark to it.

Mpr. Stamler. 1 offer that in evidence.

Myr. 0 Connor. One minute, please. Let me
mark this so-called exhibit for identification by
Mr. Stamler.
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Eugene H. Cochran, cross

Cross examination by Mr. O’Connor.

Q I show you P. 2 for identification and ask you
whether or not that is all the proof of death?
A It is not.

(Part of proof of death marked P. 3 for
1dentification.)

Q I show you P. 3 for identification and ask you
whether or not that is any part of the proof of
death?

A It is.

Mr. OConnor. That is all. 1 object to the
offering in evidence of a part of the proof of
death without the entire proof of death.

The Court. It will be admitted.

Mr. Stamler. 1 offer in evidence first the
paper P. 2 for identification and ask it be
marked a full exhibit.

(Paper heretofore marked P. 2 for identifi-
cation entered in evidence and marked Exhibit
P. 2)

Mpyr. Stamler. Now I offer in evidence the two
papers marked P. 3 for identification, as a full
exhibit.

(Papers heretofore marked P. 3 for identi-
fication entered in evidence and marked Ex-
hibit P. 3.)

Mpyr. Stamler. 1 offer in evidence the policy
set forth in the first count of the complaint
number four-five-nine-seven-one-nine-three-nine,
dated November twenty-fifth, 1918.

(Policy entered in evidence and marked Ex-
hibit P. 4.)

Mr. Stamler. 1 offer in evidence the pre-
mium receipt book relating to said policy.

(Premium receipt book entered in evidence
and marked Exhibit, P. 5.)
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Mary Kozliski, specidl

Mr. Stamler. 1 offer in evidence a receipt
bearing date July twenty-ninth, 1919.

(Receipt entered in evidence and marked Ex-
hibit P. 6.)

Jfr. Stamler. 1 offer in evidence another re-
ceipt being number one hundred and fifty-three,
dated August four, 1919.

(Receipt entered in evidence and marked Ex-
hibit P. 7.)

Mr. Stamler. Now I offer in evidence un-
der the second count of the complaint the pol-
icy dated June third, 1918, being policy num-
ber four-five-o-six-six-six-seven-one.

(Policy entered in evidence and marked Ex-
hibit P. 8.)

Mpr. Stamler. 1 offer in evidence the pre-
mium receipt book accompanying said policy.

(Premium receipt book entered in evidence
and marked Exhibit P. 9.)

Myr. Stamler. 1 offer in evidence a receipt of
the defendant company bearing date June sev-
enteenth, 1919.

(Receipt entered in evidence and marked
Exhibit P. 10.)

MARY KOZLISKI, called.

Special examination by Mr. O’Connor.

Q Where do you live, Mrs. Kozliski?

A Linden. Two months.

Q Two months in Linden?

A Before, Bayway.

Q Where did you live before you moved to Lin-
den?

A Lived before that Bayway.

Q Bayway?

A  Yes, ma'm.

Q In the City of Elizabeth?

10
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Mary Kozliski, direct

A Two or three months ago, Henry street.
(Alexander Reitman sworn as interpreter.)

MARY KOZLISKI, the plaintiff, being duly sworn
according to law, on her oath, saith:

Direct examination by Mr. Stamler.

(Through interpreter Reitman.)

Q You are the widow of Adam Kozliski?

A Yes.

Q Can you read and write English?

A I can’t write or read English or any other
language. I know a little Polish but not much.

Q Can she sign her name?
.A No.

Q Do you remember the date when your hus-
band died?

A July twenty-sixth.

Q Did he die July twenty-sixth?

A He died July twenty-sixth.

Myr. Stamler. It is July twenty-ninth. It
1s an admitted fact in this case it was the
twenty-ninth.

Mr. O’Connor. He was injured on the twen-
ty-sixth and died on the twenty-ninth.

Q Isn’t it a fact that your husband died on the
twenty-ninth of July?

A The company and others signed that he died
on the twenty-sixth.

Q Where did your husband die, Mrs. Kozliski?

A Bridgeton, New Jersey.

Q Do you remember paying four dollars and
twenty cents to the insurance company on the day
when your—

Mr. O Connor. 1 object.

Mr. Stamler. There is no question about
it, 1s there? That is the receipt, July twenty-
ninth.
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Mary Kosliski, direct

Q Do you remember paying four dollars and
twenty cents to the insurance company on dJuly
twenty-ninth? y

A 1 paid in July twice.

Q The last time that you paid__

~ Mi. OConnor. The answer is not respops?
ive.

The Court. No.

Mr. Stamler. All right. Strike it out:

Q Do you remember paying on dJuly twenty-
ninth four dollars and twenty cents?

A My girl tore the receipt and I had to pay the
second time. That is what I mean.

Myr. O’Connor. 1 move to strike it out.
The Court. Yes. That will be' stricken out.
(Question repeated by stenographer.)

A I paid July twenty-sixth four dollars, and
twenty cents. I paid twice the same amount.

Myr. O’ Connor. 1 object and move to strike
the answer out.
The Coutt. Strike the last part out.

Q When you paid the first time the four dollars
and twenty cents do you know whether or not your
husband was living?

A 1T did not know if he was dead, because he
was not with me. He was in Bridgeton, New Jer-
sey.

Q What time did your husband die?

A He died ten o’clock at night.

Q When did you pay the mohey, what time in
the morning did you pay the money?

_ Mr. OConnor. 1 think that question is lead-
ing.
Q What time during the day did you pav the

money?
A Around ten o’clock in the morning.
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Mary Kozliski, direct

Q Did they give you a receipt for it?

A  Yes.

Q Did they mark it in the book for you at that
time?

A They did mark in the book, too.

Q I mean in her little book, did she have her
book?

Mr. OConnor. What book? 1 object to the
question.

The Court. Why?

Mr. OConnor. Did she mark it, holding up
this book. I want to know what book. I do
not think she ought to be lead to this particular
book.

The Court. 1 will allow the question.

A They gave me a receipt. They marked some
books in the office and then they gave me a re-
ceipt.

Q Did you have your books with you when you
paid the four dollars and twenty cents the first
time?

A I did have the book with me.

Q Did the collector ever come to collect money
at your house?

A About three months I called at the office and
paid my payments in the office.

Q And before that time?

A Before that time the collector used to call
at my house.

Q What day of the week did he call?

A Some time Monday, some time on Tuesdays.
I used to work in the factory and he couldn’t catch
me.

Q How many times did you pay money in June?

A Some time I paid twice in a month and some-
times three times a month.

The Court. Tell her to answer the question.

Q How many times did you pay in June?
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Mary Kozlislci, cross

A Twice I paid in June, but the third time she
means she paid four dollars and twenty cents.

The Court. Strike the last part of the an-
swer out.
Cross examination by Mr. O’Connor.

Q Where did you live Mrs. Kozlinski on the
seventeenth of June?

A I live Maple avenue.

Q Whereabouts on Maple avenue?

A 654,

Q Where did you live on July twenty-ninth?

A 1 also lived Maple avenue.

Q Where did you live on August the fourth?

A T lived on Livingston street, number seventy
eight.

Q On August the fourth?

A Yes, sir.

Q How long had your husband been living away

from you?

A Since he is down to Bridgeton, New Jersey,
that is about five or six weeks. He used to send me
money from there.

Q When did you learn, Mrs. Kozlinski, that
your husband was dead?

A July twenty-eighth, when I went there on
July twenty-eighth that is the time I learned he
was there.

Q You went there to Bridgeton on July twen-
ty-eighth?

A Yes.

Q And then on July twenty-ninth you came to
the office of the company, Broad Street, Elizabeth,
and paid some money?

A I came—receipt was torn and when I came
on the twenty-ninth to the office I did not have
the receipt. Receipt was torn and they made me
pay once more the premium.
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Q Did you pay any money on the fourth day
of August to the company?

A I couldn’t remember. I can’t read and I
couldn’t say if I paid on the fourth of August or
not.

Q You signed your name to that paper, Mrs.
Kozliski, that is Exhibit P. 2?

Mpr. Stamler. There is no signature there,
excepting a mark, is there?

Q Is that your signature Mary (mark) Kozli-
ski?

A 1 like to know what date it was?

Q That was the sixth of August, the date is?

Myr. Stamler. 1 admit she did, Mr. O’ Con-
nor. We offered that in evidence.

Q Was there a man present at the time by the
name of Anthony Kraus?

A I don’t know. I left the money with my sis-
ter in Bayway—with my sister, the money. I don’t
know what happened, who was there a person. I
went to Bridgeton, New Jersey.

Mr. O’Connor. That is all.

Myr. Stamler. Mr. O’ Connor, do I understand
that the erasures on Exhibit P. 2, made after
the sixteenth day of June, 1919, and up to and
including the eighteenth day of August, 1919,
were made by one of your officers of the com-
pany, as it appears on said pass book?

Myr. OConnor. Those are not the facts. I
will admit that after May seventeenth, 1919,
entries made therein were erased by an agent
of the company or somebody in the company.

Mpr. Stamler. And on Exhibit P. 5?

Mr. OConnor. 1 admit the last regular en-
try in Exhibit P. 5 was May seventeenth.

Mpyr. Stamler. And the erasures made on that
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book were made by one of the officers of the
company following that date?

Mr. O'Connor. By somebody in it.

Mpyr. Stamler. By somebody, you say?

Myr. O’Connor. By the company. I will be
bound by that.

Mpr. Stamler. We rest.

MOTION FOR NON-SUIT

Mr. O’Connor. 1 would like at this time to
move for a non-suit:

One, with reference to policy number four-
five-o six-six-six-seven-one which policy was is-
used on Monday, June third, 1918, the proof
shows that the premium receipt book was paid
on May seventeenth, 1918, or 1919, rather,
which was the last regular payment in the
book. The receipt produced in evidence by the
plaintiff shows that the next payment was
made on June sixth or rather June seventeenth,
1919, which is a period after the grace period
under the policy expired. In other words the
plaintiff had a grace period—

The Court. Did you accept the premiums?

Mr. OConnor. Which premiums do you
mean?

The Court. Which ones are you talking
about?

Mr. O Connor. First I spoke about the—

The Court. You are speaking about the pay-
ment made on the seventeenth of June, three
dollars and thirty-six cents, which carries for
eight weeks. Now, you accepted that payment,
didn’t you?

Mr. O’Connor. That was accepted condi-
tionally, as shown by the receipt. The receipt
shows. I understand Your Honor has the re-
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ceipt dated June seventeenth, 1919, and it says:
“This temporary receipt is given upon the con-
dition that under no circumstances will the
company be liable under said policy in case
of death or otherwise unless said policy was
in force in accordance with its terms when the
above payment was made.” The policy was
not in force at the time when payment was
made on June seventeenth, 1919.

The Court. Would not that be one day past
the time?

Mpr. Marnier. Yes, sir. I have an answer to
that. The answer to that is complete. It is
true that they gave us a temporary receipt,
but afterwards they made it a permanent re-
ceipt, and Your Honor will notice in the book
that on August the sixth, or afterwards, they
wrote in a permanent receipt in this book, re-
ferring to the same number four thousand and
seventy-three which was later, which of itself
is an acceptance of the premium. Four thou-
sand and seventy-three refers to that num-
ber. That makes it a permanent receipt And
that part was erased afterwards. I do not
know why. They will have to explain that.
Four weeks were actually written in the book.

The Court. What do you say to that? You
say this was a temporary receipt. He says
it ceased having a temporary character when
you entered it in the book and made it a per-
manent receipt.

Mr. O’Connor. There is no entry in the book
showing the permanent receipt.

The Court. The entries in the book are the
other receipts.

Mr. O’Connor. What are those dates?

Mr. Mamler. August the fourth.
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The Court. 1t covers apparently four of the
weeks, May nineteenth, twenty-sixth, June sec-
ond, June ninth.

Mr. OConnor. When was the money actu-
ally received, as appears by the book?

The Court. 8/ 6.

Mr. O’Connor. The man was dead and bur-
ied at that time. That would be August the
sixth. Away beyond the grace period.

The Court. That is the time you entered it
in the book.

Mr. OConnor. Yes.

The Court. But the money was paid on the
seventeenth of June.

Mr. OConnor. Yes, sir. After the grace
period.

The Court. And then apparently you gave
a permanent receipt after the man was dead.

Mr. O Connor. 1 do not take that view of it.

The Court. That is what Mr. Stamler con-
tends.

Mpyr. Stamler. After they had actual knowl-
edge that the man had died. As it appears
by the proof of law. So we might as well
cover the whole point.

Mr. O’Connor. 1 take the position that no
agent of the company could waive the forfeit-
ure under the policy, or change or modify the
contract of insurance.

The Court. The question is whether there
was a forfeiture.

Mr. O’Connor. Yes.

The Court. Now, the situation seems to be
that you were entitled to declare a forfeiture
on the seventeenth of June. The woman then
pays you eight weeks payment which carry her
beyond that date. You give her a temporary
receipt and say that shall not be enforced if
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the policy was void at that time. And then
afterward, after the man had died, you recog-
nized that as a valid payment and entered it
upon the premium receipt book. Is not that
a waiver of any forfeiture?

Mr. ’Connor. No, sir. 1 would like to
call your Honor’s attention to a case very
similar to this, in fact, I think on all fours
with this. It is a case of McGrath versus Met-
ropolitan Insurance Company, 52 Law, 358,
where it holds: that that is not a waiver and
1s not within the power of the agent to bind
the company by giving any such receipt and
inserting it in the premium receipt book. I
would also call your Honor’s attention to where
these cases have been affirmed, 69 Law, 395,
and in 62 L. R. A. 779.

The Court. Are there any facts in dispute
in this case? Do you expect to put any proof
n?

Myr. OConnor. 1 do not see any occasion
to put proof in at this particular time be-
cause it seems to me the premiums were paid
out of time, and a condition receipt given.

The Court. 1 was going to suggest if you
had any proof to put in you might put that
in, and then it becomes merely a question of
law, I can take it up and hear you at length,
and let this jury go.

Mr. OConnor. Well, if your Honor rules
against me I will have to put proof in.

The Court. 1 will do that at the present. 1
will deny the motion at this time and hear you
on a motion to direct a verdict.

Myr. O Connor. Prays exception as to your
ruling with reference to policy 45066671. And
may I renew my motion for a non-suit, or
rather, make my motion also for a non-suit
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with regard to policy number 45971939, for the
same reasons?

The Court. Yes.

Mr. O’Connor. Prays exception.

DEFENDANT’S CASE

EUGENIA SCHIMPFF, a witness produced on be-
half of the Defendant, being duly sworn accord-
ing to law, on her oath, saith:

Direct examination by Mr. O’Connor.

Q Miss Schimpff, where do you live?

A Now? 105 Johnson avenue, Newark.

Q Were you employed at any time by the Pru-
dential Insurance Company?

A Yes, I was.

Q Where?

A At the Elizabeth office at Broad street.

Q And during what time?

A T think my services began somewhere around
the end of September in 1918 and ceased some time
in October, 1919.

Q Do you know the plaintiff, Mrs. Kozliski?

A  Yes, I do.

(Book marked D. 1 for identification.)

Q Miss Schimpff I show you register marked
D. 1 for identification and ask you what it 1s?

A This is a duplicate, or rather our office record
of a payment made by Mrs. Kozliski.

Q Cash entries?

A Yes.
Q I call your attention to June sixth, 1919. Was

there any money received by you that day?
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The Court. Do you dispute this receipt, Mr.
O’Connor?

Mr. Stamler. They are all the same receipts,
aren’t they?

Myr. O’Connor. 1 don’t dispute it.

The Court. Are you trying to prove now
that there wasn’t any?

Mr. O’Connor. My proof practically runs

along the same lines with regard to the re-
ceipt.

Q Did you receive from her any money on June
seventeenth, 1919?

Yes.
How much did you receive?
Three dollars and thirty-six cents.
Where did you enter it?
Right here in this book.
Did you give her a receipt?
Certainly. A temporary receipt.
Did she present the premium receipt books
to you that day, if you recall?
A No, Mr. Kozliski did not.

OPOPO PO

(Receipt book entered in evidence and
marked D. 2 for identification.)

Q I show you book marked D. 2 for identifica-
tion and ask you what that is?

A This book is our cash register.

Q Will you look at that and. see whether you
received any money from her on July twenty-ninth,
1919?

A Yes. 1 received four dollars and twenty
cents.

Q Did you give her a receipt?

A  Yes. A temporary one.

Q And did you enter it in the premium receipt
book?

A No.
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Q Do you recall whether she presented the pre-
mium receipt book to you that day?

A No, she didn’t.

Q Can you turn to the register under date of
August the fourth and ascertain whether or not
any money was received by you that day?

Yes, I did. I received four dollars.

Four dollars on August the fourth?

On August the fourth.

Do you recall who paid it?

Yes, I do very distinctly.

Who paid it?

Mr. Kraus paid it.

Who is Mr. Kraus?

Mr. Kraus is the gentleman who accompan-
ied Mrs. Kozliski to our office at the time she made
her claim statement, and several times—well, once
or twice at least that I know of thereafter. Mrs.
Kozliski did not pay me that money.

Q That is the last payment, August the fourth,
you have reference to?

A  Yes; she didn’t pay that to me.

Myr. O’Connor. 1 offer in evidence the cash
register marked D. 1, for identification.

(Cash register heretofore marked D. 1 for
identification entered in evidence and marked
Exhibit D. 1.)

Mr. OConnor. Also the cash register
marked D. 2 for identification.

(Cash register heretofore marked D. 2 for
identification entered in evidence and marked
Exhibit D. 2,)

Q Do you recall the address Mrs. Kozliski gave
you when she made her payment on June seven-
teenth, 1919, of three dollars and sixty-six cents?

A Mrs. Kozliski was at that time accompanied
by her daughter, who told me that she lived at 78
Livingston street.

POPOPOFO >
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Q When she made the payment on July twenty-
ninth, 1919, did she give you the address?

A Mrs. Kozliski came alone that time and I
could not understand her very well, but she told me
at that time as nearly as I could make it out that
she lived at Maple avenue and Prospect street, I
think, is what I understood her to say.

Q Was there any reference made to—what was
all the conversation?

A  When I could not understand her the ad-
dress I explained to her that it would be necessary
for us to have a correct one, and she said that she
would send her daughter on Saturday to give me
the correct address.

Cross examination by Mr. Stamler.

Q Miss Schimpff, assuming that I would come
into your office and I was a policyholder?

A Yes.

Q And in good standing and good force and
wanted to pay a week’s premium, without my book,
would you give me a similar receipt that you gave
the plaintiff in this suit?

Myr. O Connor. 1 object.
The Court. 1 will allow the question.

Q Will you answer the question? Do you un-
derstand it?

A Now repeat it.
(Question repeated by stenographer.)

A  Yes, I would give a similar receipt but I
would also explain that that didn’t bind us at all.
It was only conditional.

By the Court.

Q Why would it be conditional, Miss Schimpff,
if the person was not in arrears?
A Yes, but you see I Would have no way of

A0 knowing they were not in arrearsi
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Q That is just what Mr. Stamler means when
the book is not brought then you give what you call
a temporary receipt?

A Yes.

Q And make your receipt permanent in the
book afterwards, that is right?

A Well, we don’t do that. The agents—or not
the agent but someone who would look that up
would do it.

Q But your custom, if the book is not there so
that the book shows what has been paid, is to give
what you call a temporary receipt?

A Yes.

By Mr. Stamler.

Q You have a life register in your office?
A No.

Q You don’t carry a life register at all?
A No.

Q

In other words, if I would come in without
a book, without a receipt book, or without my num-
ber of the policy and I wanted to pay a premium
and I would tell you that I am a policyholder in
your company?

A Yes.

Q There is no book in your office whereby you
can determine whether I am or not a policyholder?

A Certainly not. But if you were an absolute
stranger and I didn’t know you I surely would
not take your money.

By the Court.

Q How soon after this money i1s received, as
~ou have stated was on July twenty-ninth and June

seventeenth, how soon after you get it do you for-

ward it to the home office?

A Well, the money is turned over then to the
agent in this district, who would care for that, and
he would get that sometimes a few hours later, or
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sometimes he would get it the next morning. You
see the next time he came into the office? because
the men come In in the morning and then go out
again. If it came in late in the afternoon the agent
would not get it again until the next morning.
Q Is it forwarded the same day to Newark?
A To the agent.

By Myr. Stamler.

Q You mean by the word “agent” the person to
whom that particular account is credited?

A Yes.

Q In other words, who was supposed to take
care of that account, who is supposed to make col-
lections?

A Why, a special one who is supposed to call
at the house, yes.

Q Call at the house and make a collection?

A Surely.

Q So after you get this money in your house
you turn it over to the particular collector whose
duty it was to go to the house of Mrs. Kozliski and
collect this money?

A Surely.

Q And after that he turns it over to the super-
intendent, when?

A He turns—he makes his remittance—then
they have an account day on which accounts are
turned in.

Q When is that? How soon after? Assuming
that it was on a Tuesday?

A Yes.

Q How soon i1s the account settled between
the collector and the company itself?

Thursday morning.

The following Thursday?

Accounts are always settled on Thursday.
On all Thursdays?

Yes.

>0 >0 P
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Q And the money then goes to the superintend-
ent?

A The money then is passed in to the cashier
who remits i1t to the company, yes.

Q Mrs. Kozliski paid you the money?

A Yes.

Q No later than the following day after you got
it you turned it over to the agent whose duty it
was to collect this premium?

A Yes.

Q That agent the following Thursday turns it
over to the treasurer of the company at the Eliza-
beth office?

A Yes.

Q And that treasurer then transmits it to the
Newark office, is that right?

A Yes.

Q But is the money deposited here in a local
bank?

A Why, the actual money is sent to the bank
here, of course* but the bank’s statement for it is
sent to Newark.

Q In other words the treasurer then deposits
the money that he gets from the collector in one
of the banks in Elizabeth?

A Yes.

Q And when does he do that?

A  On Thursday. Well, that money—you see
each day the agents turn in the money they have
collected the day before. For instance, the collec-
tions of money for Monday are turned in on Tues-
day morning. That money is taken to the bank
immediately. But they don’t render a general ac-
count of the money until Thursday.

Q In other words, the collector’s duty is to turn
in each day’s collection?

A Surely.

Q A.nd the cashier at the Elizabeth office de-
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posits that money to the name of the Prudential
Life Insurance Company in the bank?
A Yes.

By the Court.

Q Then they have an accounting on Thursday
and then the superintendent sends in to the com-
pany, probably the following day?

A No; Thursday.

Mpr. Stamler. No. The superintendent don’t
draw the check.

The Court. The cashier.

Myr. Stamler. No. The checks are drawn
as I understand it by the people in Newark.
No one else signs a check except the Newark
people at headquarters. ;

A  You evidently misunderstand.

By Mr. Stamler.

Q Let us understand it again. Who has a right
to sign a check on the Elizabeth banks?

Mr. OConnor. That i1s not cross examina-
tion. I object.

The Court. Yes, I think it is.

By the Court.

Q After this account is made, Miss Schimpff,
then how does the money and when does the money
get to Newark? After the agent has made his ac-
count on Thursday and everything is straightened
up how does the money get to Newark and when?

Mr. OConnor. That is on the assumption
that the agent gets the money when the policy
has ceased to exist.

The Court. She says she got it and turned
it over to the agent.

Mr. O’Connor. 1 do not understand that she
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turns over to the agent, the money that comes
to her.

The Court. She deposits it and makes an
accounting on Thursday.

Mr. O’Connor. All the money is not deposit-
ed.

By Mr. Stamler.

Q In the Kozliski case you got three dollars and
twenty cents, I think, or three dollars and thirty-
six cents on June seventeenth. What did you do
with 1t?

A Oh, that money would not go into a regular
account because that business was lapsed. I am
not telling you what, would happen to that money.

Q What would you do with that money?

By the Court.

Q What did you do with it?
A Why, I made simply a cash record of it in
our book.

By Mr. Stamler.

Q Where?

A There.

Q What did you do, keep the money in your
pocket? What did you do with the money?

A Put it in the drawer.

Q Were you then acting as cashier?

A No.

Q Who got finally the money?

A Then that cash slip there you see they are
made up in duplicate, the original cash slip would
go to the agent and he would turn it in, if the
payments were in cash, with his money. If it is
not in force, he keeps it.

Q Let us see whether we understand it now.

The Court. What did you do with it?

1(
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Q You in fact don’t ever turn over the money
to the agent?

A No.

Q When it once reaches the office?

A Yes.

Q You keep the money and it is deposited in
the bank, 1s that correct now?

Myr. O’Connor. Speaking about this money.

Q This money, yes.

A Do you mean this?

Q Yes?

A No, that money would not be deposited in the

Q What did you do with it?

A It would simply be held in our cash box.

Q For how long a time would you keep it here?

A Until some agent used the duplicate slip de-
manding we allow him that much credit.

Q When was that credit demanded?

A T don’t know that.

Q Who would know that?

A  Why, our office pay book would tell when
it was used.

Q Where is that? Is this the book?

A Yes.

Q When was it used in this case?

A According to this that money should have
been used some time around the sixteenth of June.

By the Court.

Q Can you tell us what became of this three dol-
lars and thirty-six cents? Won’t your books show,
or your memorandum show what became of this
three dollars and thirty-six cents? What was the
course of dealing with it? What happened to it?
You got the three dollars and thirty-six cents, didn’t
you?

A  Yes.
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Q What became of it?

A That money would be put—

Q Not what would be. What was done with it?

A It was put-in the cash drawer.

Q And then what became of it?

A And the slip made for it and put in the agent’s
box.

Q Then what was done?

A Then evidently some agent used it here.

Q It was turned over to the agent then, was it?

A Surely. The cash slip would go to the agent.

Q That is the regular course, is it?

A Yes.

Q When he had that then he would turn it in

the following Thursday with his accounts, would
he?

A He would if the business was in force.

Q Will your books show what he did on the
following Thursday?

A I can’t tell—I can’t tell from the books
whether the agent used it or not.

Q You can’t tell whether he turned it into the
company the following Thursday?

A No, I could not tell you.

Q The books will show that? The books will
certainly show whether he handed them in on the
following Thursday?

A The books won’t show whether the agent who
had charge of that business used it or not. No.

Q I didn’t ask you that. Won’t the books show
whether the agent on the following Thursday ac-
counted to you for it and turned it back? If he
came in the following Thursday and he said among
my moneys I have three dollars and thirty-six cents
on this policy. Here is the money.

Mpr. Stamler. He only has a slip.
The Court. He said she turned the money
over to him.
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A No. We turn the slip.
Mpyr. Stamler. The money is still in the com-
pany’s hands.

By the Court.

Q Can you tell whether he accounted for it in
the following Thursday’s account?

A No, I cannot tell.

Q , The books will show, won’t they, or should
show?

A Not necessarily, no.

Q Why?

A Because you see these slips—in our office
there is a box for each assistant. We simply put
hese office pay slips in this box.

Q Something would show whether the agent
came in and said you credited me with three dol-
lars and thirty-six cents on this policy, is it all
right? Your books will show that? "

A Yes, but that is not the way the agent turns
it in. The agents simply give us, and the account
sheet and the little stack of office pays they have,
and we simply see that the amounts are correct.
We don’t know what policy it is applied on or any-
thing of that kind when it is turned in to us.

Q So that neither the superintendent’s office
nor the home office has any idea on what policies
the premiums are being collected?

A That .1don’t know.

Q It can’t be so, Miss Schimpff. Your agent
must, make an accounting of what premiums he is
collecting and what ones they apply to?

A Not to our office.

Q lie does to somebody, don’t he?

A That I don’t know.

Q Certainly the man who collects does not sim-
ply turn in and say I collected fifty dollars this
week and does not say what policies they are col-
lected on, does he?
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A It is in the back of his account. On his ac-
count sheet. I have nothing to do with his ac-
count sheets.. All I do is simply take the money.
By Myr. Stamler.

Q I show you the receipt of June seventeenth
and in looking at the record that you showed me I
.notice that it is not a duplicate record. Am I cor-
rect about it?

A Just what do you mean?

Q In other words, this is a carbon?

A Yes.

Q Is this receipt Exhibit P. 10 written at the
same time?

By the Court.

Q That i1s the original of which/the book is a-
carbon?

A Oh, no. You see the original of this is the
slip we give to the agent.

By Mr. Stamler.

Q In other words, the book you have before you
1s a carbon of a receipt or slip that you give the
agent in lieu of cash?

A Yes.

Q I show you Exhibit P. 10, is that in your hand-
writing?

A . Yes.

Q And you say that Mrs. Kozliski didn’t have
her receipt book on June seventeenth with her, is
that correct?

A Whether she had her premium receipt book
or not?

Q Yes.

A I could not remember exactly.

Q Do you recall any occasion whether she had
it or not?

A I remember that Mrs. Kozliski, I believe she

>
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told me at one time that she could not find them,
but whether it was that day or not, I don’t know.

Q If she had had her premium receipt book
you would not have given her one of these slips?

A Oh, yes, I would.

Q You would?

A Yes.

Q Where did you get the number 45066671 to
write on this receipt?

A Most probably from her premium receipt
book, or from her policy. If she had had those with
her. Or, we may have gotten it by referring to a
previous office pay in looking back.

Q There is no dispute about this fact, that
you intended to write the number 45066671, instead
of 4506671, you skipped one “6” there, didn’t you?

A That is undoubtedly what I intended to write,
surely.

Q In other words, Exhibit P. 10 applies to pol-
icy 450666717

A  Yes, but I will tell you, Mr. Stamler, that
1s not the way we usually do. If she had brought
me only one book and wanted to pay on her other
policy, we make a practice—you could have ten
policies and come to our office and we would only
write down one policy number, but the payment
would be applied on the whole ten.

Q That is the way you understand it?

A That is the way it 1s understood.

Q Did you tell that to Mrs. Kozliski?

A Why, certainly, Mrs. Kozliski understood it.
She was paying on both her policies when she
made that payment.

Q How did you make her understand that?

A  Why, Mrs. Kozliski at this time was accom-
panied by her daughter.

Q Which time, in June?

A Yes.
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Q Are you sure about that?

A I am quite sure.

Q Those were school days?

A Mrs. Kozliski came to the office with her
daughter.

Q On June seventeenth? Now, just think.

A Mrs. Kozliski came to the office only once
alone.

Q That is right, on July twenty-ninth, is that
right?"

A  Yes. Then she must have been accompanied
by her daughter on this time.

Q Must have been? You don’t think that girl
was there, that little girl there?

A Yes, I am quite sure she was.

Q On June seventeenth?

A Yes.

Q Do you know who made these erasures in this
book, showing Exhibit—

A Do you mean do I know who made them9

Q Yes.

A No, I don’t know who made the erasures.

Q Do you know who wrote in this book the en-
tries that were erased?
Why, yes.
Who?
Mr. Vitolo.
What was his position with the company?
Mr. Vitolo was at that time a new assistant
superintendent.

Q When that note and annotation on the back
which says, office pay four thousand and seventy-
three, it refers to one of those temporary receipts?

A The agent simply does that so that in case
he comes to the office and tells us lie marked a book
for so much money, and perhaps he may not have
the office pay, it may have been mislaid, or some-
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thing. He does that simply so that we can easily
refer to our cash book.

(Question repeated by stenographer.)

A Yes.

Q Yon also got another payment from Mrs. Koz-
liski of twenty cents, did you not?

A A payment of twenty cents?

q yes. Did you ever hear about that payment
of twenty cents?

A I don’t remember anything of that.

Q Do you recall when this receipt book was de-
livered back to Mrs. Kozliski?

A May I see it, please?

Q Yes. Together with her receipts?

A Do you mean after-------

Q. The erasures were made?

A No, I don’t recall that.

Q Were you present at one time when one of
those receipts was destroyed, torn up by someone?

A I was in the office most probably, yes.

Q Do you recall tearing one of those temporary
receipts yourself?

A No.

Q Do you recall some one else tearing one of
those temporary receipts in your presence?

A Yes. I was in another office at the time it
was done.

Q You know it was dbne?

A Yes, I know they were destroyed. That is
our custom when a receipt is entered.

Q When was that temporary receipt destroyed
that you are referring to?

A Temporary receipt that I am referring to was
destroyed at the time Mrs. Kozliski filed her claim
papers.

Q How many were destroyed?

A Three, I think.
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Q Who destroyed them?

A 1 believe Mr. Vitolo destroyed them when he
entered the receipts.

Q You know that to be a fact that they were
dstroyed?

A Yes, I know they were torn up.

Q Did you see them torn up?

A I saw them after they were torn, yes.

Mpr. Stamler. That is all.

EUGENE H. COCHRAN, recalled.

Direct examination by Mr. O’Connor.

Mr. Cochran, where do you live?

Number eleven West End Place, this city.
Where are you employed?

In this district.

As superintendent of the local branch?

Of this district.

Of the Prudential Company?

For the Prudential Life Insurance Company.
When was your attention first called particu-
larly to the claim of Mrs. Kozliski on the two poli-
cies in question?

A After the proof was completed, or partially
S0.

Q How was your attention ealle'd to 1t?

A By one of our men bringing the papers to me
calling my attention to the fact that after having
completed the proofs of death the policies were
found to be on the life register cancelled.

Q Do you know when they were cancelled?

Myr. Stamler. Of your own knowledge.

A Yes. They were reported, the cancellation in
July, and officially cancelled on our register sheet
that conies down to us August the first.

Q And have you got the register sheet here?

OPFPOPO PO
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A  We have.

Q Will you produce it?

A 1 guess you will find it there, Mr. O’Connor,
among your affects. The sheet will be dated the
fourth, that reaches us on the first.

By Mr. Stamler.

Q You say August the first, 1919?

A Yes, sir. That is the date that the register
sheet arrives here. The .reported cancellation to
me must go to the home office two weeks earlier. It
takes two weeks to bring out the official schedule
after recording it on our schedules.

By Mr. O’ Connor.

Q What did you say that appeared on?

A On the sheet of August the fourth officially
cancelled.

Q Is that the sheet?

A Right.

Q And that is dated August the fourth?

A Right.

Q What does that sheet show with reference to
the policies in question?

A It shows that it is cancelled with the date of
last payment.

Q When?

A As June .ninth, 1919.

Q Where did you get that life register from?

A Such sheets are either mailed or brought to
me by messenger.

Q From where?

A From the home office to my office on Thurs-
day evening as a rule. On a few times they have
been delayed until Friday morning. But they leave
the home office on Thursday afternoon for my office.

Q With reference to the dates at the head of
August the fourth do you recall when you received
these?
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A At that time I had, while having no recollec-
tion of receiving that particular parcel on any par-
ticular date, I know that at no time during the
summer did I miss my issue, which also includes
a salary check, so that I can positively state that
arrived in my office Thursday.

By Mr. Stamler.

Q What date, sir?

A August the first, I believe. That would be
July thirty-first, if I might correct it. Occasion-
ally it would be the Thursday previous to August
the fourth, which would be July thirty-first. 1
received that schedule in that mail. Because, hacf
it not come at that time I would have missed my
salary check for the week.

By the Court.
Q Does that refer to both policies?
A Yes.

Mr. PConnor. Yes. 1 will offer the sched-
ule of the lapse register in evidence.
Myr. stamler. No objection.

(Schedule entered in evidence and marked
Exhibit D. 3.)

By Mr. O’Connor.

Q Do you know what disposition was made of
the moneys that were received from Mrs. Kozliski
on the seventeenth day of June, 1919?

A Yes. That payment was duly lised by the
agent on whose register book was then in force.
The agent on whose register that business was
then in force.

Q That is, he used a slip?

A He took credit for it in the proper manner.
Q What Was the agent’s duty with respect to
those policies at that time?
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Mr. Stamler. 1 object to it. The question
before is that the moneys were kept by the
company and a slip given to the agent who
was credited with the proceeds of the money.
It 1s what he did, 1s the fact.

Myr. OConner. 1 know, but you went into
that situation with the secretary or cashier
on a number of suppositions.

The Court. 1 will allow the question.

Mpr. Stamler. Prays exception.

Excep tion Allo wed — Sealed Accordingly.

Judge.

A It was the agent’s duty to have reported the
policy for cancellation on the fourteenth of June.

B%l Mpr. Stamler.

Q He should have done what?

A He should have reported those policies for
cancellation the grace period having expired on mid-
night of that date.

By Mr. O Connor.

Q When did the agent report the policies for
cancellation?

A He did not report them for cancellation until
July twenty-fifth.

Q How did he report them for cancellation?

A By way of form 23 for that purpose.

Q I show you a form and ask you whether or
not that is a form twenty-three that you refer to?

A That is.

Q Was that the form used?

A That form was used.

By the Court.

Q In the meantime between the seventeenth of
June and twenty-fifth of July what became of the
money that this woman paid?
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A That was recorded on the agent’s Collection
book as other payments had been.

By Mr. Stamler.

Q And the company got it?
A The company got it.

By the Court.

@ And he reported it as paid on these policies’
A He reported it as paid on those policies.
Mf. OConnor. 1 ask this be marked for
1dentification.
(Form twenty-three marked D. 4 for identi-
fication.)

Q I show you this form D. 4 for identification
and ask you to tell me what that is?

A That is a form of the company’s.

Q What reference has that form to this particu-
lar case?

A That represents the back that the policies
were reported for cancellation, the grace period
having expired.

Q And what is the date of the report?

A The date of the report is July twenty-fifth
as shown on the form.

Q When did it show the policies were lapsed or
cancelled ?

A That is our report form and that would not
show the policies cancelled. If it became lost we
would have to make a duplicate.

Q What would show the actual condition?

A The official lapse schedule, which I had in
my hand a few moments ago. Only when we re-
ceive that can we—

Q These policies were shown as lapsed on the
twenty-fifth of June, is that right?

A No. dJuly.

Q There was a payment made on the twentv-
ninth of July?

)
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A Yes.

Q What was done with that money:

A That money is held to the credit of the policy-
holder until the business i1s re-instated, or all due
effort made to re-instate it.

Q Where is that money?

A That is in my office, or my district office. At
1 this office here. ) .

0 hen you speak of re-instatement what do
you mean by that?

A Reviving the policy.

Q In accordance with the terms of the policy.

A Exactly. The usual procedure being—

Q On August the fourth there was a payment
made to your company.
made of that money?

A That is still held at my office.

Q Still held at your office?

A Yes.

Q And has not been used by the company.
A
Q

What disposition was

20

Has not been.
Or placed to the disposition of the company.

A Of any policy.

Q It has been testified to that the orginal con-
ditional receipt issued on June seventh, \\
twenty-ninth, 1919, and August the fourth, 1919,
were destroyed. Do you know whether or not that

30 1s so, and if so—

Mr Stamler.l object to that

not the testimony in the case. The testimony

in the case was that some receipts were de-
stroyed after the death of this man.

Mr. O’Connor. Have they any materiality
to this case?

Mpyr. Stamler. Relating to these policies. I
do not know what they were.

10 Q Do you know what receipts were destroyed?

That was
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A I did not actually see them destroyed but 1
believe the receipts of June seventeenth, July twen-
ty-ninth and August the fourth destroyed by the—

Mpr. Stamler. 1 move that be stricken out.
The Court. Yes. He does not know. He
only surmises. Stricken out.

Q When was that brought to your attention
that they were destroyed?

A When I noted the premiums recorded on the
book. My attention in fact was brought to it by the
person who destroyed them, Mr. Vitolo.

Q Who entered the premiums on the book?

A One of our men adjusting the claim, Vitolo.

Q And who was it?

A Phillip Vitolo.

Q After he had entered the premiums on the
book do you know who erased them?

A  Yes, sir.

Q Who?

A Phillip Vitolo.

Q Do you know why they were erased?
A Yes.

Q Why?

A

They were erased because the request was
made, or possibly a demand upon the company
made by the attorney for the claimant, for the re-
turn of those books, and he erased those signatures
to be in a position to return them as nearly as we
could in the same manner in which we had received
them from the policyholder, having at that time al-
so made up the duplicate receipts to give the rec-
ords complete to the attorney for the plaintiff

Q What was the idea of entering them in the
book?

A That was entirely an error on the part of
the assistant superintendent, Mr. Vitolo.

Q An error in what respect?
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A For having failed to refer to his life register
before entering them in.

Q In other words, if he had referred to his life
register—

By the Court.

Q How do you knotv that he failed to do that?
How do you know that he did not intend to let
this thing go? You don’t know about that, do you?

A 1 am quite certain.

Q Except reading his mind or knowing your
own thought about the matter? Where is Vitolo?

A I am quite certain he would not have entered
them in the book.

Q That is your reasoning about it, but you don’t
know why he did it himself? Where is Vitolo?

A He is here.

Mr. OC&nnor. 1 will put him on the stand.

The Court. This is only a matter of mental
process with this man, rather than a fact.

Mr. OConnor. 1 want to find out what he
knows. He was in the same office.

By Myr. O Connor.

Q Did you receive the premium receipt books
at any time after the proof of death had been sub-
mitted to the company?

A Yes.

Q From whom did you get them?

A They were first handed to me after the proofs
of death were completed by my assistant, Mr. Vitolo.

Q Were the erasures in the book at that time,
in the premium receipt books?

A The book had not shown any erasures then.

Q What disposition did you make of the books?

A 1 forwarded the papers, complete proof of
death, policy and receipt book to the company with
a letter informing them of the fact that the pol-
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icy had been—receipts had been in error credited
thereon.

Q Did you receive them again after that?

A  Yes. 1 later received them when a request
was made by Attorney Harrington of this city who
was at that time representing the plaintiff. After
having received Mr. Harrington’s request I called
upon the claim department of our company who
forwarded the papers to me.

Q Do you know whether or not Mr. Yitolo made
the erasures in the premium receipt book of his
own volition or as a result of some instructions?
As a result of instructions.

From where did those instructions come?
From the Claim Department.

Where?

Home office.

Did you know who returned the premium re-
ceipt book and loose receipts to Mrs. Kozliski?

A I don’t know whether they were returned to
her at any time.

O PO o P

Mpr. Stamler. They were sent to us.
A Yes, exactly.

Mr. ’Connor. You admit where the eras-
ures were made in the premium receipt book,
that the loose receipt accompanied the money
showing the money paid?

Mpr. Stamler. No, I don’t make any such ad-
mission. I admit whatever the fact is on the
books and on the receipts. They speak for
themselves.

Myr. O’Connor. You don’t say any other pay-
ments were made, except those three payments?

Myr. Stamler. 1 don’t know anything about
that.

Mr. OConnor. Well, that is all you proved.
That is all.

Mpyr. Stamler. No questions.
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PHILIP VITOLO, a witness produced on behalf
of the defendant, being duly sworn according to
law, on his oath, saith:

Direct examination by Mr. O’Connor.

Q Mr. Vitolo, where do you live?
A 18 Brenner street, Newark.
Q What is your business?
10 A At the present time I am an agent of the Pru-
dential.

Q Are you employed now by the Prudential
Insurance Company?

A  Yes, sir.

In what capacity?

Why, in Irvington.

In Newark?

Yes, sir.

In the home office?

No.

Branch office?

Branch office.

Were you at any time during the year 1919
loyed at the local office at Elizabeth?

Yes, sir.

In what capacity?

Why, as an assistant.

Assistant what?

Superintendent.

Do you recall a claim made by Mrs. Kozliski
against the company upon the two policies in ques-
tion in this suit?

A Yes, sir.

Q From whom did you get the papers?

A Why, I was called out in the office and I be-
lieve Miss Schimpff was the one handed them to
me.
Q Handed you what?

A Why, she handed me receipts. But the papers
40 was handed to be my Mrs.—
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Q What did Miss Schimpff hand you, as you
recall?

A Well, she didn’t hand me no claim papers o:1

Didn’t give you anything?
Why, no. She handed me receipts. 1 sail
that before, receipts.

Q How many receipts did she hand you?

A  Why, if I recall well, three.

Q What did you do with the receipts, Mr. Vi-

no policy.
Q What did she hand you?
A She simply handed me nothing.
Q Nothing?
A No. m 7
Q
A

tolo?

A Well, I entered them in the books.

Q You entered them in the book?

A Yes, sir.

Q I show you Exhibit P. 10 which is attached
to premium receipt book and ask you whether or
not you made the entry of any of those receipts
that you speak of in that book?

A None of these, because these are not the
original ones.

Q What do you mean not the original ones?

A The original ones. But these are duplicates.

Q These are not the original receipts that you
got from Miss Schimpff?

No, sir.

Is that a copy of it?

Yes, sir.

Who made that copy?

It was made in the office. I don’t know by
whom. They were made in the office.

Q What did you do when the receipts were

handed to you?
A  Why, I entered them in the book.
Q You entered them in the book?
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A Yes, sir.

Q That was the first thing you did?

A Yes, sir.

Q Entered them in the book?

A Yes, sir.

Q Did you erase them from the book? Look at

the hook now? Did you erase them from the book
marked P. 10?

A  Yes, sir; I erased them.

Q Why did you erase them?

A By instructions of the home office.

Q Do you know why those instructions were
given to you?

A No, sir.

Q When you received from Miss Schimpff re-
ceipts marked Exhibit P. 10, P. 7 and P. 6, what
was your duty in connection with those?

Why, my duty was to look up the life register.
To look up the life register?

Yes, sir; and see if the business was in force.
That was your duty?

Yes, sir.

Did you do it before you entered the receipts
I speak of in the premium receipt books?

Myr. Stamler. 1 object to it.
A No, sir.

(Testimony read by stenographer.)
The Court. 1 will allow it.

Q When did you consult the life register?
A After the claim papers were adjusted partly.

By the Court.

Q You mean after the man was dead?
A After the man had died. August the sixth.

By Mr. O Connor.

Q Now, Mr. Vitolo, after you entered the re-
ceipts which I have submitted to you and called

Falgi-oi g -Dlit g



Philip Vitolo, direct

your attention to in the premium receipt booh what
was the next thing you did?

A Why, the next thing I did I reported to Mr.
Cochran and told him I had seen a book and found
that the business had been cancelled.

Q You found that the business had been can-
celled?

A  Yes, sir.

Q What did you do next?

A  Well, I left everything to Mr. Cochran. Mr.
Cochran attached the claim papers, and a letter to
it and the premium receipt book explaining to the
company what had happened.

Q Who made up the proof of death claim?

A The proof of death?

Q Yes. I show you exhibit marked P. 2 and
also exhibit marked P. 3 and ask you who made
those exhibits up?

A  Why, I did.
Q You did?
A  Yes, sir.

Q When did you make up Exhibit P. 2?7 Now,
look at it and see if you can tell when you made

up? Look at it this time.

A August the sixth.

By Mr. Stamler.

Q 19197
A 1919

By Mr. O Connor.

Q Now then with reference to August the sixth
when did you look at the life register to see whether
these policies were in force or not,”? Before or
after?

A  Why, after.

Q After August the sixth?

A No. August the sixth, the very same day.

Q The very same day?
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A Yes, sir.

Q After you perfected the proof of death?

A  Yes, sir.

Q Then you looked at the life register to see

whether the policies were in force or not?
A Yes, sir.

Q Prior to that time you had taken the loose

receipts and entered them in the premium receipt
book?

A  Well, yes, sir. The very same morning.

Q Assuming that the policy was in force?
A Yes, sir.

Cross examination by Mr. Stamler.

Q You say you were an assistant superintendent
of the company?

A Yes, sir.

. Q@ And of course you knew the business, the
routine business relating to policies that are lapsed,
and that were in full force?

A Yes.

Q And mere inspection of the book would itself
disclose to you whether or not a policy was in full
force and effect on a certain day?

A Not very well.

Q Why not?

A For the simple reason you can’t very well tell
by the book. At the time the book cannot be found
and we hand out receipts.

The Court. No. He says a mere inspection
of the book.

Q A mere inspection of the book shows to you
whether or not the policy was in full force and

effect on a certain date?
A Yes, sir.

Q And at the time when you made the entries
which were afterwards erased in these books the
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mere inspection of the book would have disclosed
to you, the pass book, I am speaking about?

A Yes, sir.

Q Whether or not these policies were in force?

A  Yes, sir.

Q And the inspection at that time disclosed to
you together with the receipts that that policy was
in force?

A Yes, sir.
Q Is that correct now?
A Yes, sir.

Q In other words, the pass book together with
the receipt that the woman had disclosed to you
that the policies were in full force and effect, is
that correct?

A Yes, sir.

Q And therefore you proceeded on that day to
write up the book for her in accordance with the
receipts?

A Yes, sir.

Q And that day you had actual knowledge that
the man had died?

A Yes, sir.

Q Now, I want you to tell me and count up for
this jury the number of erasures you made, how
many weeks, totaling both books?

A Three weeks on each book. No, pardon me.
I see more here. Ten on each book.

Q Ten on each book. Now just look again. I
think you are a little nervous. Isn’t it twenty-four?

A No, sir. Signature don’t appear here. We
only count from where the signature appears.

Q Just let us not quibble about that.

Mr. OConnor. That is very important, Mr.
Stamler. We will quibble about that.

Q I show you Exhibit D. 5 and ask you how
many erasures you made in that book, on how
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many lines, and what is the last date when yon
erased on?

The last date?
Q Yes. As it appears there.

A The last date on the twenty-fourth.
Q Of what month?

A Of November.
Q
A
Q

>

Twenty-fourth of November?
Yes.

And on the second book Exhibit P. 9, what
1s the last date that you erased on?

A August eighteenth.

Q You are sure about that?

A Yes, but there is nothing here marked that
lias been erased. There are some ditto marks here
through error. But the signature is here up to
August the eighteenth.

Q You are talking and referring to book Ex-
hibit P. 5, is that correct?

A According to our rules and regulations of the
company—

The Court. No.

Q I just want to know why you first wrote on
Up to—filled in into this little book P. 5 “paid to
November twenty-fourth, 1919”? You did that,
didn’t you?

A Yes.

Q And in the other book you intended and did
as a matter of fact receipt that book to and includ-
ing the eighteenth day of August, 1919, is that cor-

rect?
A Yes.

Q And you had receipts before you to pay these
various payments?

A Up to the eighteenth of August.

Q As you wrote it up?

A Eighteenth of August.
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Q You say to the eighteenth of August. How
much money would that represent?

A Eighteenth of August, ten weeks, well, at
forty-two cents a week.

Q Well, how much would that be?

A That is five—ten weeks, five dollars and twen-
ty cents, 1s 1t?

Q Well, I don’t know. I am asking you. You
are superintendent?

A Five dollars and twenty cents, I believe.

Q You think it was five dollars and twenty
cents. All right, sir. Did you also right here make
an entry on pass book P. 9 “8/ 6,” opposite the date
of May nineteenth, forty-two cents?

A Yes.

Q And likewise made the subsequent four en-
tries forty-two cents each, did you write that also?
Yes, sir.

And when did you write that?

8/ 6.

You wrote that on 8/ 6?

8/ 6.

Now, are you sure about that?

Yes.

You marked it so?

Yes, I marked it.

I show you here on Exhibit P. 5 and ask you
whether you wrote opposite May nineteenth the
figure “6/ 6,” and dittoing down for four weeks?

A  Yes, sir. Six?

Q Yes. I am asking you whether you did that?

A It looks six, but that is supposed to be an
eight. 8/ 6.

Q In other words, it looks like a six but you
think it ought to be an eight?

A It is meant for eight.

Q It is meant for an eight?

A Yes, sir.
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Philip Yitolo, re-direct

Q \re you sure about that now?
A Yes, sir.

By the Court.

Q It is a six, however, isn’t it?

A Well, I would not exactly call it a six, because
it 1s a—

Q That is a six, isn’t 1t? Doesn’t it show a six?

A No. It looks like an eight to me as well.

Q Look at it through the glass. Where is there
any sign of it being an eight?

A I call that an eight.

Mpyr. Stamler. No further questions.
Re-direct examination® by Mr. O’Connor.

Q I show you premium receipt book marked
Exhibit P. 0. The entry made there “5/17 forty-
two cents,” opposite, did you make that entry or
not?

A 5/17?

Q 5/17, opposite the forty-two cents?

A No, sir.

Q What is the first entry you made in that
book?

A August the sixth.

Q August the sixth was the first entry you made
in that book?

A Yes, sir.

Q Now, Mr. Vitolo, I show exhibit marked P. 5
premium receipt book and it appears that there
are a great many ditto marks on one page of the
book, and I also call your, attention to Exhibit
P. 9, also a premium receipt book, on which you
find not quite so many ditto marks. Can you tell
me who made those marks originally in each book?

A Yes, sir.

Q How did that come about?
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A  For the simple reason I thought it was only
a forty-two cent book, you see.

Q You thought there was one policy?

A One policy.

Q What did you do? Tell us just exactly what
you did?

A What I did? When I first went out there the
two, books was not handed to me. I only received
the one book and finally when I got the three re-
ceipts and figured out at eighty-four cents a week
—at forty-two cents a week, I don’t know just what
the three receipts amounted to. 1 figured they all
belonged in the one book. When I come to find
out that she had another book then I went to work
and erased here anil put the other part in this other
book. Split them. That is how it happened.

Q The last regular entry in book P. 5 was when,
if you know? Last regular entry?

A Last?
Q Regular entry?
A 8/6.

Q No. The last regular entry before you made
any entries?

A  Oh, before I made any? 5/17.

Q 5/17?

A Yes, sir.

Q Now, I call your attention to Exhibit P. 9
and ask you what is the last regular entry made
before you made any entries?

A 5/17.

Q And that signifies what if you know?

A May seventeenth.

Q When did you make the first entry in Ex-
hibit P. 5?

A August the sixth.

Q August the sixth ?

A Yes, sir.
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Q When did you make your first entry in Ex-
hibit P. 9? Look at it?

A August the sixth.

Q Why is there a difference between the dates of
your entries and the dates as appear upon the re-
ceipts which you used to make your entries?

A For the simple reason that I didn’t receive
the cash. It was a receipt.

Q Do those entries, 8 6, August the sixth, mean

the time you entered the—made the entries in the
books?

A Yes, sir; of the receipts.

Q The the time you made?

A Yes, sir.

Q And you didn’t use the receipt dates?
A No, sir.

Q

On Exhibit P; 9 appears 8/6 opposite the
printed May nineteenth, is that right?

A Yes, sir.

@ Did you make the first entry in P. 5 after
the May seventeenth entry at the same time?

A  Yes, sir. Not at the same time but I would
say about two or three minutes after.

Q They were made, in other words, concurrent-
ly?

A Yes, sir.

Q And they were made on August the sixth?

A  Yes, sir.

Q When was the first time you got those pre-
mium receipt books?
Why, August the sixth, in the morning.
August the sixth?
In the morning; yes, sir.
Did you ever see them before?
No, sir.

Mr. OConnor. That 1s all.

>0 PO P
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lie-cross examination by Mr. Stamler.

Q I show you Exhibit P. 10. Do you see 1t9

A Yes.

Q Is Exhibit P. 10 entered in the book that
it belongs to? Is it entered up at all?

The Court. That is the receipt for the three
dollars and thirty-two cents?

Mpyr. Stamler. Three dollars and thirty-six
cents.

By the Court.

Q Is that entered in the book?
A Yes, sir.
Q Where?

By Myr. Stamler.

Q On the date of August the sixth, is not that
right?

A That 1s supposed to be on the date of Au-
gust the sixth.

Q That is when you made the entries of it?

A Yes, sir.

Q Is that correct now?

A Yes, sir.

By the Court.

Q That is the June payment he entered in Au-
gust, 1s that it?
A Yes, sir.

Mpr. Stamler. That is all.
Adjour ned until 1:30 p. m.

40
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AFTERNOON SESSION 1:30 P. M.

Mr. OConnor. Is Mr. Singhauser present?

Myr. Stamler. What do you want to prove
with him?

(Conference between Court and counsel not
within the hearing of the stenographer.)

Mr. OConnor. 1 want to prove by Mr.
Singhauser that he is an employee of the de-
fendant company, and that between July twen-
ty-fourth, 1919, and about August the first he
endeavored to locate the insured and his wife
but was unable to do so.

The Court. You will admit if he went on
the stand he would swear to that?

Mr. Stamler. Yes, sir.

The Court. Have you anything further?

Mr. O’Connor. That is all.

Myr. Stamler. That is our case.

MOTION FOR DIRECTION OF VERDICT

Mr. OConnor. 1 want to move for a direc-
tion of a verdict:

First as to policy number 45066671, issued
Monday, June third, 1918, I move for a direc-
tion of a verdict on the grounds that the proofs
show that the last regular payment of premium
was made May seventeenth, 1919; that the
grace period to which the insured was entitled
would bring the policy up to the week of June
ninth, 1919; that on the seventeenth day of
June, 1919, and after the grace period had
expired, the sum of three dollars and thirty-
six cents was paid to the company, and a
conditional receipt given, which reads—

The Court. 1 have read it. There is no
use reading it again.
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Mr. ’Connor. 1 want to call the Court’s
attention to the condition.

The Court. 1 have read it.

Myr. O’Connor. 1t .is a temporary receipt.
Showing that the policy at that time was
lapsed.

The Court. The whole question in my mind
1s whether the conduct of the company was
such as to waive the forfeiture or not. Mr.
Stamler, as I understand it, contends that when
the fourteenth of June came, and the policy
would have lapsed, that instead of permitting
it to lapse and declaring the forfeiture, you
waited until the first day of August before
you forfeited it, and that in the meantime your
conduct 1s such as to indicate that you waived
the forfeiture. That is the whole question.

Mr. OConnor. Well, that 1s not so. The
policy i1s the entire contract in the case.

The Court. What have you to say about
your having received the money, the money
being transmitted to the home office, who must
make some record of it, and the home office
accepting the money and crediting it appar-
ently on the policy after the time the forfeiture
was supposed to have taken place? Is not that
evidence from which the Jury may infer that
you decided not to forfeit, but you preferred to
keep each policy in existence?

Mr. O’Connor. No.

The Court. Why?

Mr. O’Connor. Because, first, I say the con-
tract of insurance speaks for itself and to the
rights of the parties, and it expressly and clear-
ly states that if the premium is not paid in ac-
cordance with its terms, then the policy ceases
to exist.
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The Court. Where does it say that? Read
that portion.

Mr. OConnor. Under the title, “Policy when
void” :  “This policy shall be void if there
be in force upon the life of the insured an
industrial policy previously issued by this com-
pany, unless the policy as issued contains an
endorsement signed by the president or the
secretary authorizing this policy to be in force
at the same time; or if this policy be assigned;
or if the said weekly premium shall not be paid
according to the terms hereof.”

The Court. Now, then, what do you say
as to the situation arising where they fail to
pay the premium, and you were in a position
where you could have declared them forfeited;
now, instead of doing that you accept pre-
miums, it 1s sent to your home office, and no
notice is sent to the parties that you have
declared a forfeiture, until after the party is
dead; now, does that not then become a ques-
tion of fact for the jury to determine whether
you waived your forfeiture?

Mr. OConnor. The proofs show that it was
the duty of the agent—

The Court. Your agent. Not hers.

Myr. OConnor. Yes. Our agent. It was his
duty, and his instructions, the proofs show
that, to have lapsed that policy, and in disobed-
ience of orders or his instructions or his duty
he failed to do so.

The Court. How do you account for the
home office taking,the premium?

Mr. O Connor. Because the home office did
not know what the condition of the policy was
as it appeared upon the agent’s register.

The Court. Then that being the case if they
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did not know 1t was forfeited they did not treat
it as void.

Mr. 0 Connor. If they did not have any
knowledge of that fact, because of the failure
of instructions on the part of one of their
agents, an instruction that was clear not only
in fact to the agent, but also to the plaintiff in
the case, as appears by the policy, knowing that
an agent cannot waive a forfeiture, or modify
or change the policy, that is expressly stated
in the policy. So when that money was taken
it was taken conditionally.

The Court. Not by the home office. The
home office evidently credited it up, which
covered the period of forfeiture. It must have
been.

Mr. O'Connor. Yes, that is true.

The Court. If they did that, then the home
office evidently, from the payments, could see
the moment they got them that they were re-
ceived after the time they were due and they
took them and credited them and then they did
not declare a forfeiture until after August.

Myr. O Connor. The policy automatically de-
clared the forfeiture.

The Court. 1t does, unless you waive it. But
evidently the home office decided that even
though the time for forfeiture had gone by, they
would take the money anyhow, and they did,
and they credited it. Is not that evidence of
waiver?

Mr. O’ Connor. But due to the'failure_

The Court. It does not make any difference
of the failure. It was your agent and not any-
body else.

Myr. O’Connor (continuing)—to obey his in-
structions.

The Court. Suppose when this money came
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into the home office at Newark, the parties who
were crediting it, the moment it came in, they
said, here, this is after the time, this policy
1s forfeited. What was their duty then? They
should have sent the money back and said to
the agent, this is after time, and we declare a
forfeiture. Or, they could have said, never
mind the forfeiture, we will take it. Evidently
they decided to do the latter, didn’t they?

Myr. O’Connor. No.

The Court. That is what they did.

Myr. O’Connor. The proof is that the home

office would not know, until the .agent would
send out—

The Court. The moment the money comes in
the home office knows when to credit it. Now,
when this payment of June sixteenth came in
they must have seen at once that that was out
of time, because the last was only paid up un-
til the seventeenth of May. When this came in
in June the home office had all the informa-
tion before them. They could have said at
once, here, this is out of time, we are going to
forfeit this policy, this policy is void, take your
money back. But they did not do that. They
took it. Is not that evidence of waiver?

Mr. OConnor. 1 don’t consider that so.

The Court. That has nothing to do with the
agent. That is right at the home office.

Mr. OConnor. That is true. The money
may have been received at the home office, but
if the hbme office did not have before it the
form number twenty-three, which is in evidence
in this case, which shows the policy lapsed by
the agent, which is sent to the home office, if
the home office did not receive that form they
would assume that the policy was in force, and
the reason they did not know whether it was
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in force or not was because the agent had failed
to obey a duty set forth in the contract.

The Court. Yes, but how 1s the other end of
this contract going to be protected against the
negligence of your agents, or your home office,
or anybody else?

Mr. O’Connor. 1 do not think we are bound
by a disobedient agent.

The Court. He is your agent.

Myr. OConnor. 1 do not think we are bound
by an agent who deviates from duty. You ask
me how is the other party to the contract to
be protected? By payment of their premium
on time.

The Court. Yes, but when she does not, but
does pay afterwards, and they are willing to
take 1t—

Mr. O’Cminor. They took it conditionally.
This office did, but what 1s there to show that
the home office, when they got the payment of
June sixteenth, did not decide that they would
continue the matter? The home office was as-
suming that the policy was no doubt alive.

The Court. Why do you say that? There is
no proof of that. There is no proof that the
home office did not know all about* it.

Myr. OConnor. Yes. The proof shows that
this policy—this form twenty-three, which is
in evidence, did not—

The Court. Undoubtedly the home office had
the payment of May seventeenth, didn’t it?

Mr. O’Connor. Yes.

The Court. And then three days after this
June payment was made that went into the
home office. Now* then, the home office what
did they have before them? They had the pay-
ment May seventeenth, which showed they
were paid up to the seventeenth of May; they
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had all that information on their own books.
Then the next thing appears that a payment
comes in which is two or three days behind
time. The home office had all of that before
them. They did not need anything more. What
did they say, apparently? They apparently
said, here, we have to decide now whether we
will accept this, if it i1s out of time, or shall
we forfeit this policy. Evidently they took the
money.

Myr. O’Connor. 1 do not think your Honor
would hardly say that a company doing a vast
amount of business—

The Court. 1 am speaking theoretically. 1
do not assume the president sat down and
looked at this particular policy. Of course,,
not. I am assuming theoretically, the way the
thing must be considered. They had all the
information before them and the home office
having this before them, they had the option
either to send the money back, or keep it, and
they kept it.

Mr. O’Connor. Assuming your Honor’s ar-
gument is correct, that they did waive that
forfeiture, then the premiums are paid up to
what time? They are paid, with the grace
period, up to the seventh day of July. Now,

there 1s no payment until the twepty-ninth day
of July.

The Court. Forty-two cents a week on that
policy, wasn’t it, that is eight weeks?

Mr. OConnor. dJust one week. I do not
think there is forty-two cents for eight weeks
on that policy.

The Court. That i1s what the receipt shows—*

Myr. OConnor. The practice was—

The Court. 1t does not make any difference
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what the practice was. You have a receipt
for that.

Mr. O’Connor. It is also in evidence and as
appears by the proofs offered by the plaintiff,
that when she paid a sum of money her object
was to keep both policies alive.

The Court. That very statement makes it a
jury question. You say it should have been
applied one way, and Mr. Stamler says At
should be applied the other. Then it is for the
jury to determine which is true.

Mr. O Connor. 1 do not take that position
at all.

The Court. In other words I say—

Mr. O’Connor. If you are going to credit
them the premiums indicated by that receipt
on one policy, then in that event the other
policy 1s absolutely void. There are no pay-
ments at all.

The Court. We are only talking about the
one now.

Mr. O’Connor. 1 wanted to see what your
Honor had in mind. If that is true, that the
court takes the position that the premiums
should be credited to that one policy, then in
that, event there are no credits at all to go to
the other policy.

The Court. And if it is credited to the other
policy, then what?

Myr. O’Connor. Then the policy is forfeited.

The Court. What do you say about the
credit of those payments, Mr. Stamler?

Mr. Stamler. 1 say that both policies were
in force at the time the man died. The pre-
mium payments show they were paid up to and
beyond the time of the death of the party. That
is one of the questions I want the jury to de-
termine.
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The Court. This payment of June, if it is
credited on one book, of course, which takes it
past the period of time. Suppose, as Mr.
O’Connor says, they applied it to different poli-
cies, that would not carry your other one be-
yond the forfeiture period, would it?

Mr. Stamler. Which one?

The Court. The other policy.

Myr. Stamler. 1f they applied them to the
other policy, we will get four weeks -credit
more thah we claim. On this policy the last pay-
ment as they say was May seventeenth. We
say our book shows was on the sixth of
June. An entirely different date than the date
represented by the payment of the receipt,
which was the seventeenth of June, an entirely
different payment. And they haven’t shown
here that they did not receive this money on the
sixth of June.

The Court. What was the amount of that?
She said she made two payments.

Myr. Stamler. She said she made two pay-
ments in June, the amount she did not knowT
She is ignorant. There are the receipts, which
speak for themselves.

The Court. On the other policy, how do you
claim that that came out -of the forfeiture
period?

Mpyr. Stamler. 1t came out in this way: they
themselves credited four—

The Court. Do you mean the payment of
July twenty-ninth?

Mpyr. Stamler. No. 1 am not relying on that.
I am relying on the two payments she made in
June, and their own receipt here. The receipts
were torn up. There were four receipts and as
a matter of fact and the evidence show only
three we have. I do not know what the fourth



receipt was. They have the proof in their pos-
session as to what moneys they actually re-

ceived, and there is no proof here to show it,
excepting that she says she paid it to them.

Mr. O’ Connor. There was twenty-cents paid
around August the fourth.

The Court. She speaks of two payments in
June. And she also mentioned one of June
the sixth.

Mr. O’Connor. She makes no mention of any
amount.

Mr. Stamler. 1 think it is a jury question of
the whole thing.

Mr. O’Connor. Assuming that the payments
are to be credited eight weeks on the one pol-
icy, then as to the other policy there is noth-
ing to be credited and it is absolutely forfeited.

The Court. Suppose there were payments in
June that you have not credited, then what?

Mr. O’Connor. There are no payments in
June not credited.

The Court. She swears to it.

Mr. OPConnor. She swears to nothing ex-
cept a general statement she made payments.
But her general testimony is of such a nature
that she is not altogether certain about that.
But they rely upon the receipts, and our cash
records, which are not disputed, show that
there were only three payments made.

The Court. They are disputed, because she
said she had receipts, and paid others in June.

Mr. OConnor. Are we to assume that she
paid this policy up? The burden of proof is
upon her to show that.

The Court. 1 think it is a jury question and
I will deny the motion and allow an exception.

Myr. OConnor. Let me get on the record my
reasons, if you please.
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The Court. Your reasons are that the pol-
icy lapsed by failure to pay the premiums and
therefore the policy was void and she has no
right to recover. That is your point, isn’t it?

Mr. OConnor. That is my point as to that
policy.

The Court. On both policies, isn’t it?

Myr. O Connor. As to the other policy it is
the same thing.

The Court. Exactly.

Mr. O Connor. The premiums were not paid
on time, and not in accordance with the terms
of the policy, And if your Honor wishes I will
descend to particulars in pointing out—

The Court. No. That is a question of argu-
ment.

Mr. O Connor. 1f your Honor does not care
to hear me on that, well and good.

The Court. 1 will allow you an exception.

Exception allowed.

Mr. O’Connor sums up the case for the defendant.
Mr. Stamler sums up the case for the plaintiff.
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UNION COUNTY CIRCUIT COURT
January term, 1920.

Mary Kozl iski, Administratrix
of Adam Kozl iski,
US.

The Prudential Insurance Com-

pany.

Charge to the jury by Hon. George S. Silzer ,
Circuit Court Judge, as follows:

Gentlemen of the Jury:

The plaintiff sues upon two policies of insur-
ance. There 1s no dispute that the policies were
1ssued, that the man died, and. that the proofs of
loss were filed. The only defense interposed in
the case is that the payments were not made as
required by the policy and, therefore, the policy was
void; and under the terms of the policy the pro-
vision 1s that unless payments are made as re-
quired, the policy is void.

The plaintiff answers that contention by saying
that although the payments were not made on time,
that they were presented after the time and ac-
cepted by the company, and that the company’s con-
duct was such as to indicate to the plaintiff that the
company had decided to waive the forfeiture of the
policy and accept the premiums and continue the
policy in force. And the law is that if a company
has a right to a forfeiture of this kind, if, with
full knowledge of the circumstances, it accepts pre-
miums thereafter and treats the policy as valid and
the payments as payments on account of premiums,
that then it does not lie in its mouth thereafter to
say that the policy is void. In other words, the
company, with full knoAvledge of the situation after
a forfeiture has been made possible, treats it as
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not being forfeited, but being in full force and ef-
fect, and accepts new premiums, it cannot there-
after say that the policy is void. And that is the
contention of the plaintiff in this case, that the
company’s conduct was such as to indicate that
situation in their mind, and holding out that con-
dition to the other party. They clam that the one
payment of June 17th of $3.36, which paid eight
weeks on one policy, if you take one construction,
ithat that was accepted by the company with full
knowledge of the situation, and that that revived
the policy and kept it in full force. Their conten-
tion as to the other policy is that the payments in
June which the plaintiff testifies to, kept that pol-
icy in force.

The defendants, on the other hand, say that
the payment of $3.32 was applied in the course of
business to each policy, so that the first policy,
where the other side claims a credit of eight weeks,
they say that that credit was four weeks, and that
the policy was again out of time. So that is one
of the circumstances you must consider, whether
that was applied to one, or to both. You will also
have to determine whether the other policy was
kept alive by the payments which the plaintiff
alleges were made in June, and which the defend-
ants contend were not made at all.

So you see you will have to take up each policy
separately and determine in the one case whether
the payments that were made kept the policy alive
by reason of the company’s accepting them; and
on the other policy, whether the payments of June
were actually made by the plaintiff, and so the pol-
icy never did become forfeited; and also the con-
duct of the company in the acceptance of premiums
of July 29th. That is the very simple issue; that
1s, simple, as stated. Of course, the facts you will
have to determine. Was there a payment of the
premiums as of time, or was the conduct of the com-
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Pany such as to lead this woman to believe that
they had accepted these premiums and that the
policy was to be treated as alive. If the company’s
conduct was such, then the company must pay these
policies. If it was not, then, of course, they are
not responsible.
The interest i1s as figured, if you find for the plain-
tiff, fourteen dollars on each policy, I understand.
Mr. OConnor. 1 want an exception to the
charge with reference that the company re-
ceived the money from her, omitting to state
the fact that when the receipts were given they
were conditional receipts.
The Court. Of course, the whole facts are
for the jury. I cannot recite all the testimony.
I will allow you an exception to that. Failure
to state a particular fact.
Exception allowed.

Myr. 0 Connor. And your failure to charge
that the agents had no right, under the con-
tract of insurance, to waive forfeitures, or
change or modify the policy.

The Court. 1 will allow you an exception,
although there was no request for anything
of that kind.

Exception allowed—sealed accordingly.

GEORGE S. SILZER,
Judge.

The evidence being closed, the jury retired to
consider of their verdict, Officer Kanane being
sworn to attend them, and having returned into
court say they have agreed upon their verdict and
by their foreman say they find for the plaintiff
and against the defendant and assess the plaintiff
damages in the sum of one thousand and twentv-
-Tht dollars ($1,028.00) and so say they all.
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UNION COUNTY CIRCUIT COURT.

Mary Kozliski, Administratrix
of the Estate of Adam Koz-
1iski, deceased,

Action at Law.
Plaintiff, ~cronattaw

15< Rule for
The Prud ent ial Insurance Com- Judg’nent'

pany of Amer ica, a corporation.

Defendant.

RULE FOR JUDGMENT.

This cause was tried before the Hon. George S.
Silzer and a jury on the 9th day of February, 1920,
and after the same was submitted to the jury and
the said judge of said court having charged the
jury, and the jury having returned to consider their
verdict, come again into court and say they find
in favor of the said plaintiff and against the de-
fendant and assess the plaintiff’s damage in the
sum of ten hundred twenty-eight dollars ($1028) :

It is thereupon ordered on this tenth day of Feb-
ruary, 1920, ordered that judgment final be entered
against the said defendant, The Prudential Life
Insurance Company, and in favor of the said plain-
tiff, May Kosliski, Administratrix for the estate of
Adam Kozliski, deceased, for the sum of ten hun-
dred twenty-eight dollars ($1028), besides costs of
suit to be taxed.

Rule actually entered this day of Feb-
ruary, 1920.

On motion of
STAMPER & STAMPER,
Attorneys fot Plaintiffs.
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State of New dJersey,
County of Union,

I, William B. Martin, Clerk of the County of
Union and of the Circuit Court in and for said
County, do hereby certify, the foregoing summons
and complaint, affidavit of merits, answer, reply,
and rule for judgment in the case of Mary Kozliski,
Administratrix, etc., vs. The Prudential Insurance
Co. of America, a corporation, to be full, true and
correct copies as the same remain on file in my
office.

Also a true and correct copy of the trial of the
above cause, as the same is taken from and com-
pared with the minutes of said court.

In witness whereof, I have hereunto

(seal) set my hand and affixed my official
seal which 1s the seal of said court,

this 24th day of February, A. D., 1920.

W. B. MARTIN,
Clerk.
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UNION COUNTY CIRCUIT COURT.

Mary Kozliski, Administratrix,
of the Estate of Adam Kozl iski,
deceased,

Plaintiff, Judgment

Us- Final.

The Prudential Insurance Com-
pany, of Amer ica, a corpora-
tion,

Defendant.

This action was tried before Judge George S.
Silzer, with a jury, in the Union County Circuit
Court, on February 9th, 1920. This cause having
been heard and submitted to the jury, and the jury
laving returned into court say they find for the
plaintiff and against the defendant, and assess the
plaintiff damages in the sum of one thousand and
twenty-eight dollars ($1,028.00), whereupon it is
adjudged that the plaintiff recover of the defendant
the Prudential Insurance Company of America,
the sum of one thousand and twenty-eight dollars
($1,028.00) besides costs of suit, taxed at forty-
nine dollars and ninety-six cents ($49.96), making
in the whole the sum of one thousand and seventy-
four dollars and ninety-six cents ($1,074.96).

Judgment entered March 16th, 1920.

W. B MARTIN,
Clerk.
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I, William B. Martin, Clerk of the County of
Union, and Clerk of the Circuit Court, State of
New dJersey, do certify that the foregoing is a true
transcript of a judgment entered in the above stated
cause as the same remains on file in my office.

In testimony whereof, I have set my

hand and the seal of said court at

(seal)  Elizabeth this 14th day of March,
A. D., 1920.

W. B. MABTIN,
Clerk.
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UNION COUNTY CIRCUIT COURT.

Mary Kozliski, Administratrix,
of the Estate of Adam Kozl iski,
deceased,

Plaintiff,Respondent,

Us. Action at Law.

The Prudential Insurance Com-
pany, of Amer ica, a corpora-
tion,

Defendant-Appellant.

NOTICE OF APPEAL.
Sir:
Take notice that the defendant appeals to the

Court of Errors and Appeals of the State of New

Jersey from the whole of the judgment entered in
this cause.

Dated, February 18, 1920.
Yours respectfully,

MARTIN P. O'CONNOR,
Attorney for Defendant-Appellant.

To Stamler and Stamler,
Attorneys for Plaintiff-Respondent,

207 Broad Street,
Elizabeth, N. J,
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State of New dJersey,
County of Union, 188'

I, William B. Martin, Clerk of the County of
Union, and of the Circuit Court in and for said
County, do hereby certify, the foregoing to be a
true and correct copy of a certain notice of appeal
as the same is filed in my office on the 19th day of 1o

February, A. D., 1920.
In Witness Whereof, I have hereun-

to placed my hand and affixed my of-
(SEA1 )  ficial seal this 19th day of February,
A. D., 1920.
W. B. MARTIN,
Clerk.

NOTICE OF APPEAL 20

Martin P. O’Connor,
Attorney for Defendant-Appellant,
208 Broad Street,
Elizabeth, N. J.

Service of a copy of the within notice is hereby
acknowledged this 19th day of February, A. D.,

1920.
STAMLER & STAMPER,

Attorney of Plaintiff-Respondent. 30

40
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(Filed February 19th, 1920.)

New Jersey Coart of Errors and Appeals

Mary Kozliski, Administratrix,
of the Estate of Adam Koz-
LiSKi, deceased,
Plaintiff-Respondent,
Us. Action at Lan,.
The Prud ential Insura nce Com-
pany of Amer ica, a corpora-

tion,

Defendant-Appellant.

GROUNDS OF APPEAL.

20 The appellant states the following grounds of ap-

peal :
1. That the Court refused to grant the motion
for a non-suit, upon the evidence given at the trial.
2. That the Court refused to grant the defend-
ant’s motion for direction of a verdict.
MARTIN P. O'CONNOR,

Attorney of Defendant-Appellant.
March 10, 1920.

30 GROUNDS OF APPEAL.

Martin P. O’Connor,
208 Broad Street,
Elizabeth, N. J.

Service of a copy of the within Grounds of Ap-
peal is hereby acknowledged this 12th day of March,
A. D., 1920.
STAMLER & STAMLER,
Attorneys of Plaintiff-Respondent.
40 Filed March 15, 1920.
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EXHIBIT P. 1.

gQlitiif <y UfIfIN]

('"HARLESX ( ODDINO,8 CmmfrofFnioji,
Eighteenth Ikﬂﬂﬂ'
Uie*ui) Jamt/
WMW ADAM KOZT.OSGKTI

oG tfnedfitbrrfoeetVF

MAKY KOZLOSKI who resldee at #A2" Fern Pl&ce, Kljizabeth.il.J.
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UNION COUNTY SURROGATE’S COURT
Estate of
Adam Kozlo ski, Deceased.

Letters of Administration.

The following duties are prescribed by the

® Orphans’ Court Act, as Revised, P. L. 1898, Page

20

30

40

715, &c.

Inve nt ory .

Sec. 58 requires every executor and administrator
to file an inventory with the Surrogate within three
months from his appointment; if he fails to do so
1t becomes the duty of the Surrogate to report such
neglect to the Orphans’ Court, and if the court so
direct, to issue citation compelling the filing of
such inventory; and in case of continued default
the court shall revoke the letters issued.

Acc ount.

Secs. 114 and 116 direct the filing of an account
by every executor and administrator within one
year after appointment.

Sec. 117. If any executor or administrator
neglects to render an account for the space of two
years it becomes the duty of the Surrogate to report
such neglect to the Orphans’ Court, and, Under the
direction of the court, to issue citation compelling
an accounting; and in case of continued default the
court shall remove such executor or administrator
from office, and he shall pay the costs out of his
private estate and forfeit his commission,
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CLAIMANT’S CK*TIFICATE.

« mmj childrent  1fa0,iUU how Buy and tMr t| tj.
lit I* cither or are bath of the parewta *f deceaaod iH nl 17. Arc mmj brathan or aister* of deceased lirlag? If», 4tate how nun; aad their age®.

IS. Waa dnxucd }—ireif ander policies h this O i f nj otbiWisn 19. If inared ia other conipaaira, gire nanea of oonpaaWa. dates of pofMMLnotiat*
them apartha* abara? U mm gira w to <deach pober and parable, and nanea of dsimaata

SipuUurs of Claimant.

k person under legal i(t cannot be reco;{nued a
the d mait is unable lo wrn.e and make* bi
wknesae* must s

Information to be famished where claimant la other than father or mother, husband or wife, and the amount of
insurance is considerably more than the expense incurred by claimant.

1 Where the insured has paid-his or her own premiums and a brother or sister has been made claimant, and there are other brothers or
sisters living, have claimant furnish itemized statement of expense incurred on behalf of deceased. Same should be signed and witnessed.

2. Where the insured has paid hisor her own premiums and a son or daughter has been made claimant, and there are other sons or daughters
living, have claimant furnish itemized statement of expense incurred on behalf of deceased. Same should be signed and witnessed.

INFORMATION TO BB FURNI3HBD WHBRB CLAIMANT 18 NOT A RRLATIYB OR NOT A NBAR
RBLATIYB.

9. Have claimant furnish itemized statement, sworn to, of all expense incurred on behalf of deceased, including amount of premiums
paid; also undertaker's itemized bill, and any beneficiary form or assignment.

4. Has any objection been raised by any near relative to our paying claim to claimant named ?
5. Is claimant paying premiums on any other poHdeson the lives of non-relatives? ~If so. give numbers of policies and names of insured.
6. Subrtnifitter stating under what circumstances policy and book came into the possession of cUunant and any further particulars in

ﬁ_'l{g'?%o claimant not brought out in above questions. Also send letter answering questions 4 and 5, where necessary.
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CERTIFICATE OF IDENTITY.

1 hertfty certify th:*t fyi «he past... yean I hate known........ .

Iftd (hat he hac resided at.
.for the periodo f . . . ..

during the last.... ...and followed the occupation of..

and that he died on the. day of.. -. 19..., at
T also certify that I viewed the remains, and that I las« saw d d alive at - o
* or about th _day ot 19.... at which time he appeared to be'.. _years of aje.

I also certify that I am trota relative of the deceased, -or in any way interested ret the ittturonce payable on tee above life.

Witn i Sitnetur
Second Witness.__..... .. Address in /nil..
Die. ..dayof.. -I
Two witnesses must sign in ¢+ » ,be dpataie to th. >t»v. e.n.ie.te , md< j Age..
AFFIDAVIT.

State of. 1
County o fe.- > Be it remembered that on this... ~day of

M A P JQ.... personaiy 'ippaired before me the above-named. *
end on h....oath deposes and saysthat the eertificote of identity bt h ... above maele andsnbscribed is fall and true, to the bVi.af h .. 7.tenant-
iedge and belief
Affidavit not required where the claim is tor an »mount lesa than $500

B *111111- - - ., —

except by request ol the Company

UNDERTAKER’S CERTIFICATE.
This certificall not required when the claim is lor .in amount lew than $500 except by request of the Compaoy

T Whatis your u 2 ADDRESS*

3 Name of deceased?

§  Occupation at time of death? 6. What age was given oo burial permit* 7 Race or natiooality *

8-' Place of death? 9 Dataof death?

. . . A it of same?
12, Who is responsible for ibe funeral expenses* mount ol same.

Signed.

«t1 IRITRVCTIOHS8 ON LAST PAOB
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INSTRUCTIONS.

WB«| the papers hnve been complied, they must be arranged as follows:
Form 52..... . |
Correspondence relating to the claim.
Form 54 (medical cerxificate).

If Comer's eeniieau is «Wtied. his seal * R tet)

condition of deceased at date of poti™ nad U % lig€ £ £ M » ;™Mfs®of death ~ T “°d Wheri'h'r' b * qu' ,tion as to *** insur» Mt

i’ CERTIFICATE OF ADJUSTER.
lm ._..Arajunt Supnio«od,.t.
*e pr you WIM (DOURh acquainted with the insured to identify body
/L z £
»7." Are you satisfied that thg deceased is the same person insured under the attached ; ¢ . . . . '

t0. Have you submitted Form 5927, if policy is less thao one year old and health. ate of policy questionablet

It. A Wasany dividend due and .t timeof death* Civ.y,r | ». StodMd'asVoMdy o,rtIriina«®inffl

.J2' When submitting transcript of death or coroner s certificate have official seal affixed

7 hereby codify Ifat I ham personally iascsli*ted / C particulars ofthe within claim this__
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EXHIBIT P. 3.

. 1 BUtfW MR MATH
r Jo a/rnA State of New Jersey—Bureau of Vital Statistics.

CERKFI_({ATE’]AN%ECORD OP DEATH.

Beflatore«! N«..

5
(If daatfc occurred Ir
a haaaHat er InititaUe®.
Cityf- Ihi Its HAMS instand
+f Street U f RIBbef]
*FULL NAME 0P DECEASED // ff1TjytlJ/loAjJ
PERSONAL ANO STATISTICAL PARTICULARS MEDICAL CERTIFICATE OF DEATH
4COLOR M RACE . m@ IE OATE Of DEATH
gii@ﬁéﬂ <M41X' rxir W J-
4 DATE of MATH
of MA HEREOF CERTIFY, That | attendes deeeased from
,
t 1 ftsawhni hre aa ,.UUaA¢a Z. ? , 191 "
and that death aeeufred, aa thp dat”jutad ahave,
Vha CMISE OF DEATH* waa adfellow«
pos z
(@) Sm <l salare af (adaatrr,
usiness. or ootaMlolifiMst 1>
S aalya A L,
1 BIRTHPLACE <
InwiA /" aXosriXU BHecX UiXT
EKonwr)
U BIRTHFLACE 14LENGTH Of REAIOENOE (foe Hointui, Ihtitutmii,Tu b iiic |
e 5" um or (Nioy) or Reoear Ruinuti) )
At slam a Do
*£11 14THE ABOVE IB TRUE TO THE BEET Of MY KNOWLSMC of death  —  rrb--------—--mat--------- da. -.,.aea— — da.

Where «sa disette contracted.
Il aot at «Imo af death 1..

(Address)---

V UNDBRTAKER A 11 ADORI

X!

NOTE.—Claimants must have this Certificate of Death filled out by the attending physician without
expense to the Company

THE PRUDENTIAL INSURJ}WNCE CO. OF AMERICA

rporated under the 1i»1 of He Sateof
HOME OFF‘ICE‘ NEWARK, NEW JERSEY

ATTENDING PHYSICIAN’S CERTIFICATE OF DEATH

This certificate must f>e filled out with ink in the handwriting of the physician who attended deceased during the iast illness.

Be careful to give CORRECT AGE at death.
14, If deceased received medical treatment at a hospital or other
institution, please specify.
2 m Residence.
5. Did deceased/have consumption

3. Apparent age aVdeath.

. Years.
16. State the immediat f death.
S.  Race (white or colored) | 6. Occupation. ate the immediate cause of dea
7. Place of death. * State thecontnbuting cause of death.
A -/
8 Dateralteath. y Q (fiyif Sex. j >

A I& / / ‘oid indefinite terms.)
f f T7. Was death caused directly or indirectly by intemperance?
9.;/Date or your first visit or prescription in last illness.
1272 g4
1 0 /Date 4¢ your last visit. ' 18. State the duration of illness.
L / rf{_ Prom personal knowledge.
IL/Had you previot|6ly attended deceased? V t—a

3

If so, when? From history of the case.

For what? Ilow was history obtained?

12, a Did you view the remains?

. 19. Have you furnished a certificate for any other company owlo
b Did you report the death to the Board of Health * you know of insurance in any other company?

aeceasea.

I hereby certify that the answers above given are full and true.

Dated, R A Signature,...
fo" Address,.....
AFFIDAVIT
State of..
- 38

County of

Personally appeared before me tne above ndmed.:.- /0O - a physician
in active practice, and made oath that theforegoiij”'statements. bv hpxyjnade are true, and that he has concealed no material
factfrom the Company. /'y y

Sworn and subscribed this..... ey [l AS.for/o- -iritoy _ IplI~?
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Exhibit P. 4

Jin Con/tlieratton of the payment of the weekly premium herein specified, on or before each and every Monday during the continuance of this
Policy or until the anniversary date of the Policy immediately preceding the seventieth anniversary of the birth of the Insured,

THE PRUDENTIAL INSURANCE COMPANY OF AMERICA,

immediately upon receipt of due proofof the death of the Insured during the continuance of this Policy, will pay at its Home Office, Newark, New Jersey, the
amount of insurance herein specified, to the executors or administrators of the Insured, unless payment be made under the provisions of the next succeeding paragraph.

FACILITY OF PAYMENT.—It is understood and agreed that the said Company may make any payment or grant any non-forfeiture provision provided for in this Policy
to any relative by blood or connection by marriage of the Insured, or to any person appearing to said Company to be equitably entitled to the same by reason of having
incurred expense on behalf of the Insured, for his or her burial, or, if the Insured be more than fifteen years of age at the date of this Policy, for any other purpose, and
the production by the Company of a receipt signed by any or either of said persons or of other sufficient proof of such payment or grant of such provision to any or either of
them shall be conclusive evidence that such payment or provision has been made or granted to the person or persons entitled thereto, and that all claims under this Policy
have been fully satisfied.

PRELIMINARY PROVISION.— This Policy shall not take effect if the Insured die before the date hereof, or if on such date the Tnsured be not in sound health, but in
cither event the premiums paid hereon, if any, shall be returned.

Name of Insured AGE NEXT2 Q Amount
BIRTHDAY Q ¢ Weekly o
WM Insurance Premium HeC CIS
Ifincorrect, notify Compeny
If the Insured shall die within six months from the date hereof, the amount of insurance will be reduced one-half, except that if such death shall have been caused

by accident the fall amount of insurance will be paid.

GENERAL PROVISIONS.

1S S S S S S S w S S

one of its district offices.

hOré Incontestability.—If the Insured shall die one ormore years after the date hereof, and if all due premiums shall have been paid, this Policy shall be incontestable.

Misstatement ol A g e .-Ifthe age of the Insured be misstated the amount payable under this Policy shall be such as the premium would have purchased at the correct age.

w e=«pt aa provided hmein.

a”Athinsurais atiid'to [*<nottQu3jatalyo”>n Moeipt by the Company of dueproofofsuch loss, and thereafter no further premiums shall be required and thePolicyeh.il

be endorsed as fully paid-up for the remaining one-halfof the amount of insurance. t

ofthe Vice Presidents, the Secretary, one ®  ® State in which the Bam« is issued. No Agent has power in behalf of the Company to make or modify
- by making any promise, or by or

reeeivibg«iyrepre”«.tion«iaior».tioa. DIVIDEND PROVISION.

(Sr® “ Notice topolieyhoider* below.)

NON-FORFEITURE PROVISIONS.

j . .im TyPIThilima have A n duly paid for three full years or more, the Insured, without any action upon his or her part,
he amount of iaeorance payable if death occur vlthin said
erpeelhadv i «ja beentttledathi.orberopMoaeiciertoreo”v..no»-pApas

ingP A-oplIftPoUchor tlhAw Atotter "M M ~ "

boreatNiyametftertheteath?hiversaryoflhePolicy.
1f an premiums required by th®terms  thePolicy have/eenpai ~ frQm th0 Cash Surrender Value, or the term of the Extended Insurance or the amount of the

/\A/\/\/\/\«/\“/\/\Ad\TM/\ﬁ"

doe allowance will bo umde for em* completed «oa r« of a year’, premium, paid over mid aimvo the fullnumb«of yem.
there indicated.

This Policy the entire contract between the parties hereto.

In Whereot, the President and the Secretary of said Company have signed this Policy at its Home Office m the

City of Newark, N. J» on the above date.

w M

¢ President.
Nie WY
AND 2674-m WHOLE LIFE POLICY. PREMIUMS TERMINATING AT AGE 70. ANNUAL DIVIDENDS.
. h Offic s of which appears on the premium receipt
This Policy, if not satisfactory to the Insured, may be surrendered within two weeks al 1 t5date at the Branch Office of the Company, the addre
B e panying this Belioy" nd the premiums paid hereon will be returned.

NV 25 45 971 99
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EXHIBIT P. 5

PREMIUM RECEIPT BOOK

¢ INSURANCE COMPANY
OF AMERICA

HOME _'under the NEWARK
OFFICE °r NIW N.J.. e
PRUDENTIAL
tt/1M 8 THE kI .

fSTRCNCTH OF ]
W 8RALTAR j

afHRICA

fOUNOeo 8y



03110989 SONJU HAlU «
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Exhibit P. 5

PLEASE SEE THAT THE AMOUNT PAID I S ~
POLICYHOLDER WILL
-THIS (THE PREMIUM RECEIPT) BOOK BY AN AUTHORIZED AGENT OF THE COMPART

SIGKATURE OF AGENT

je OATE OF
PREMIUM : \ON FIRST LINE OF PAGE SIGN FULL NAME
T AFTERWAROS IWT1ALS
1Q18 1918 BY CASH. BY DIV.
F“‘E““X
F

WSBUM t
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&T
i 1 r/\h + h i
Q¥ pTEO/Ix AV 1 - IF
~W~
i v

IF

01

8 *«K

AA_/\ 0 lN\ 18-*(?0?

>1 \'n
veon I, I
j 8T
o 1 19 *n«f
StVIINI SQHVMU31JV HSVO A8 6161 '61 61

nru hois 30Vd jo awn Xsuu no

] . . mH
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EXHIBIT P. 5.

SIGNATURE OF AGENT
date of DATE PAID HOW PAID
EMIUM ON FIRST LINE OF PAGE SIGN FULL NAME

M9 1919 BY CASH. AFTERWARDS INITIALS



94
Exhibits P. 6 and 7
EXHIBIT P. 6.

The Prudential Insurance Co.of America

Incorporated under the 1i» of the State of New Jersey

HOME OFFICE,NEWARK. N. J % ” r

FoaasarK. Dr v si* TEMPORARY RECEIPT FOR INDUSTRIAL PREMIUMS

ar 2, e T A . I

Receivedfrom... ....A ~

Premium on Industrial Policy....

This temporary receipt is given upoo the coodatioe that under no dreumatances will the O —paiiy be linUe under said peCey in case el death or
otherwise, unless said policy was in force in accordance with its terms when dm above payment was mode.

__ District Q

This form is toibe used onlyi* Superintendent. Agency Organizer. Detached Amntsnt Superintendent or Q «h % tso-1-i» , jno 4479~

EXHIBIT P. 7.

The Prudential insurance co.of America

Incorporated under the taws of the State of New Jersey

HOME OFFICE, NEWARK. N. J. g‘?):[ on V7 S

TEMPORARY RECEIPT FOR INDUSTRIAL PREMIUMS Q-\
m

~&Jl....»* T

Receioedfrom
. Aun Mtru
[80)

$S t Premium on Industrial Policy.... |-L. LaQ. .

This temporary receipt is given upon the condition that under no circumstances will the Company be liable under said policy in case cl diath <

hawise, unless said policy was in force in accordance, with its terms wheiAthd above payment was made.
District

This form is tdjbe used only by Superintendent. Agency Organizer. Detached Assistant Superintendent or Clerk tso-tts o 4




IMPORTANT
NOTICE TO
POLICYHOLDER

If it becomes impossi-
ble to continue the

payment of premiums,

PRESERVE THIS
POLICY

because of the pro-
tection which may be
afforded under its pro-

visions.

READ THE
NON-FORFEITURE
PROVISIONS IN
YOUR POLICY
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EXHIBIT P. 10.

The Prudential Insurance Co.of America

Incorporated under the laws of the State of New Jersey

HOME OFFICE. NEWARK. N. J. A 715 I‘, >,
TEMPORARY RECEIPT FOR INDUSTRIAL PREMIUMS .

«isE stfcia - ,19.1fm

Receivedfrom .k / u u

0 (SR T ke
*0(©

Premium on Industrial Policy f"i T I-
TKb temporary receipt u given upon the condition that under no circumstances will the Company be liable under said policy in case ot death or
otherwise, unless said policy was in force in accordance with its terms when the above payment was made.
This form U tobe Used only by\Supenntendeot, Agency Organizer, Detached Assistant Superintendent or Qesh Iso-11»  (NO4473—fAvAs.

EXHIBIT D. 1.

RECORD OF PREMIUMS PAID AT OFFICE
No. 4073
District..cccooviiiiieieeiiiiiiiiies Date 6-17, 1919.
Rec’d from Kozloski,
Address 78 Livingston
Agent—Weisbrot
D. L. P.—Rpct Prem. 42
42 3.36
Pol No. 4506677 Last Paid 5/17
Date
Form 450
Remarks........ . Returned............ ...,

EXHIBIT D. 2.

RECORD OF PREMIUMS PAID AT OFFICE
No. 1
District.....ccccvevviviiiieeeeeeen, Date 7/29 1919
Rec’d from Kozloski,

Address—Maple Ave. & Prospect St.

Agent—S. Weisbrot

D. L. P. Prem. 42 4.20

Pol. No. 4597193 Last Paid Rpct
Date
Form 450

Remarks Returned.......cccccoeeveennnnnnn.
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EXHIBIT P. 9

TkI*OLICYHOLDER WILL PLEASE SEE THAT THE AMOUNT PAID IS CORRECTLY ENTERED
THIS (THE PREMIUM RECEIPT) BOOK BY AN AUTHORIZED AGENT OF THE COMPANY

DUPEREQTSMOF DATE PAID HOWTr PAID SIGNATURE OF AGENT
ON FIRST LINE OF PACE SIGN FULL NAi

8Y CASH. | BY DIV. AFTERWARDS INITIALS

Mar. 4

June 3
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EXHIBIT P. 9.

v ve e e .
1'Vidp £ 1;
ilCYHOLDER WILL PLEASE SEE THAT THE AMOUNT PAID IS CORRECTLY ENTERED«O
| ItfIS (THE PREMIUM RECEIPT) BOOK BY AN AUTHORIZED AGENT OF THE COMPANY

DUE DATE OF
PREMIUM DATE PAID HOW PAID | SIGNATURE OF AGENT

1918 1918 ION FIRST LINE OF PAGE SION FULL NAv

BY CASH. BY DIV. J  AFTERWARDS INITIALS

Aug. 5







THE UICYHOLDER WILL PLEASE SEE THAT THE AMOUNT PAID IS CORRECTLY ENTERED
I ' iHIS (THE PREMIUM RECEIPT) BOOK BY AN AUTHORIZED AGENT OF THE COMPANY

DUE DATE OF
PREMIUM SIGNATURE OF AGEN1
ON FIRST LINE OF PAGE SIQN FULL N
1919 AFTERWARDS INITIALS

Jan. 6
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EXHIBIT P. 9.

H*TOLICYHOLDER WILL PLEASE SEE THAT THE AMOUNT PAID IS CORRECTLY ENTERED 0
= THIS (THE PREMIUM RECEIPT) BOOK BY AN AUTHORIZED AGENT OF THE COMPANY

DUPERE;:LEMOF ! DATE .0 HOW PAID SIGNATURE OF AGENT
ON FIRST LINE OF PAGE SIGN FULL NAME
1919 ° 11 BY CASH. 0 BY DIV. AFTERWARDS INITIALS WEr
/ 4-4-— 4
11
/7 t r <c<' |/
/
Sep. 1
+ 7+
Oct. 6
Nov. 3

Dec. 1
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NEW JERSEY
COURT OF ERRORS .na« APPEALS

Mary Kozloski, Administra-
trix of the estate of Adam
Kozloski, deceased,
Plaintiff-Respondent,
Action at Law.
Vs. On Appeal.

The Prudential Insurance
Company, of America, a cor-
poration,

Defendant-Appellant.
J

BRIEF FOR
PLAINTIFF-RESPONDENT.

The appellant, the defendant below, brings this
appeal, for the purpose of reviewing a judgment re-
covered, after a trial before the Court and Jury,
in the Union County Circuit Court, on the 9th day
of February, 1920. The Jury awarded a verdict in
favor of the plaintiff and against the defendant,
upon which verdict a judgment was duly entered
on the 10th day of February, 1920, page 78.

Pleadings.

The suit was on two insurance policies issued by
the defendant company on the life of Adam Koz-
loski, and the administratrix being the widow of
the insured, brought suit to recover the moneys due
to the estate on said policies.



First Count.

The first count of the complaint seeks to recover
the amount due on Policy No. 45066671, bearing
date June 3rd, 1918, and marked “Exhibit P-8,”
page 95.

Second Count.

By the second count the plaintiff seeks to re-
cover the amount due on the policy issued on the
life of Adam Kozloski on November 25, 1918, and
known as, policy No. 45971939 and marked “Ex-
hibit P-4,” page 92.

Defense.

The defendant justifies the non-payment of
the insurance on the ground that the policy of in-
surance issued on the life of Adam Kozloski were
lapsed. No other defense is set up.

Reasons for Reversal.

1. Because the Court refused to grant the mo-
tion for non-suit upon the evidence given at the
trial.

2. Because the Court refused to grant the de-
fendant’s motion for a direction of a verdict.

Evidence to Substantiate a Question of
Fact to Be Considered by the Jury on
the First Count of the Complaint, Pol-
icy Dated July 3, 1918, No. 45066671,
“Exhibit P-8.”

The plaintiff’s testimony appears on pages 18-23.
Your Honors will note that the witness testified



3

through an interpreter (p. 18, Is. 1-3). The plain-
tiff testifled that she was the widow of the deceased,
cannot read or write the English language, that
she cannot sign her name, that she was illiterate
(pg. 8, Is. 10-16).

The policy of insurance “Exhibit P-8” contained
the following provisions:

In Consideration of the payment of the
weekly premium herein *specified, on or be-
fore each and every Monday during the con-
tinuance of this Policy or until the anniver-
sary date of the Policy immediately pre-
ceding the seventieth anniversary of the
birth of the Insured, THE PRUDENTIAL
INSURANCE COMPANY OF AMERICA,
immediately upon receipt of due proof of the
death of the Insured during the continuance
of this Policy, will pay at its Home Office,
Newark, New dJersey, the amount of insur-
ance herein specified, to the executors or ad-
ministrators of the Insured, unless payment
be made under the provisions of the next
succeeding paragraph.

PERIOD OF GRACE. Should the In-
sured die while the premium of this Policy,
is in arrears for a period not exceeding four
weeks, the Company will pay the amount of
insurance provided herein, subject to the
conditions of the Policy, but after the expira-
tion of the said period of grace the Com-
pany’s liability under this Policy shall
cease, except as herein provided.

The plaintiff further testified that the insured
died on July 29th, 1919 (pg. 18, Is. 22-26). That
he died at Bridgeton, N. J. (pg. 19, Is. 29-30), at
ten o’clock at night (Is. 30-33) and that she resided.
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at that time, in Elizabeth. That her husband was
injured on the 26th day of July, 1919, that she
heard about her husband’s injury on dJuly 28th,
1919.

The premium receipt book “Exhibit P-9,” page
96, was offered in evidence, also “Exhibit P-10”
was offered in evidence, which show a receipt bear-
ing date June 17th, 1919, and refers by number to
the policy in question, representing a payment of
$3.36, or eight weekly payments of 42 cents each.

Plaintiff testified that the payment of June 17th,
1919 was not entered in her book, but that subse-
quently on August 6th, 1919, after she had notified
the company that her husband had died, the pay-
ment was properly entered in her pass book by the
Assistant Superintendent of the Company, and the
entry made in the Pass Book under the date of
August 6th, 1919, refers to “Exhibit P-10” and is
identified by No. 4073, being the same number that
appears on “Exhibit P-10” and also on the receipt
Book “Exhibit P-9.”

She further testified that she paid moneys twice
during the month of June, 1919.

She further testified that on July 29th, 1919, and
in the morning of the day of the death of her hus-
band, she made an additional payment of $4.20 on
the two policies of insurance and the said receip'
1s evidenced by “Exhibit P-6,” page 94, the defend-
ant well knew that no special policy number was
referred to in said receipt.

The Proofs of Death, “Exhibit P-2” is found on
pages 87-90. Mr. Cochran, the Superintendent of
the Prudential Insurance Company, testified on
page 15, that the same were prepared by one of
the employees of the Company, page 15.

The plaintiff further testified that on the 4th day
of August. 1919, she made a further payment of
$4.00 on the two policies, “Exhibit P-7,” page 94.



Defendant’s counsel further admitted that the
erasures made in “Exhibit P-9,” being the Pass
Book, were made by the agent of the Company.

Defendant’s witness, Eugenia Schimpff, testified
that she was in the employ of the defendant Com-
pany, at the Elizabeth Office and that she received
several payments from the plaintiff, and that the
payment of June 16th, 1919, was deposited to the
account of the defendant company in the regular
course of business, and that the moneys were never
returned to the plaintiff (pgs. 33, 34, 35, 36 and 37
of the testimony).

On page 42, the witness further testified that
she was present when the so-called temporary re-
ceipts were destroyed.

Q. Were you present at one time when one of
those receipts was destroyed, torn up by someone?
A. I was in the office most probably, yes.

Q. Do you recall tearing one of those temporary
receipts yourself? A. No.

Q. Do you recall some one else tearing one of
those temporary receipts in your presence? A. Yes,
I was in another office at the time it was done.

Q. You know it was done? A. Yes, I know they
were destroyed. That is our custom when a re-
ceipt 1s entered.

Q. When was that temporary receipt destroyed
that you are referring to? A. Temporary receipt
that I am referring to was destroyed at the time
Mrs. Kozloski filed her claim papers.

Q. How many were destroyed? A. Three, I think.

Q. Who destroyed them? A. I believe Mr. Vitolo
destroyed them when he entered the receipts.

Q. You know that to be a fact that they were
destroyed? A. Yes, I know they were torn up.

Q. Did you see them torn up? A. I saw them
after they were torn, yes.
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Eugene H. Coc hr an, the Superintendent of the
local office, at page 45, testified as follows :

Q. Do you know what disposition was made of
the moneys that were received from Mrs. Kozloski
on the seventeenth day of June, 1919? A. Yes.
That payment was duly used by the agent on whose
register book was then in force. The Agent on
whose register that business was then in force.

Q. That is, he used a slip? A. He took credit
for it in the proper manner.

By the Court .

Q. In the meantime between the seventeenth of
June and twenty-fifth of July, what became of the
money that this woman paid? A. That was re-
corded on the agent’s collection book as other pay-
ments had been.

Philip Vitolo, the assistant superintendent of
the defendant company testified as follows (pgs.
56-57) :

Q. You say you were an assistant superintendent
of the company? A. Yes, sir.

Q. And, of course, you knew the business, the
routine business relating to policies that are lapsed
and that were in full force? A, Yes.

Q. And mere inspection of the book would itself
disclose to you whether or not a policy was in full
force and effect on a certain day? A. Not very well.

Q. Why not? A. For the simple reason you can’t
very well tell by the book. At the time the book
cannot be found we hand out receipts.



* The Court: No. He says a mere inspec-
tion of the book.

Q. A mere inspection of the books show to you
whether or not the policy was in full force and ef-
fect on a certain date? A. Yes, sir.

Q. And at the time when you made the entries
which were afterwards erased in these books the
mere inspection of the book would have disclosed
to you, the pass book, I am speaking about? A.
Yes, sir.

Q. Whether or not these policies were in force?
A. Yes, sir.

Q. And the inspection at that time disclosed to
you together with the receipts that that policy was
in force? A. Yes, sir.

Q. Is that correct nows? A. Yes, sir.

Q. In other words, the pass book together with
the receipt that the woman had, disclosed to you
that the policies were in full force and effect, is that
correct? A. Yes, sir.

Q. And therefore you proceeded on that day to
write up the book for her in accordance with the
receipts? A. Yes, sir.

Q. And that day you had actual knowledge that
the man died? A. Yes, sir.

The above testimony clearly demonstrates that
the policy in question was in full force and effect.

Second* Count.

The second count of the complaint seeks to re-
cover the amount due on the Policy No. 4597139,
bearing date November 25th, 1918, “Exhibit P-4,”
page 92. That testimony offered in relation to the
first count is also applicable to the second count,
but as against this policy the further fact appears

%
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that the admitted receipt “Exhibit P-5” (being the
Pass Book), page 39, is evidenced by receipt No.
4173. The premiums were paid up to June 9th,
1919, and the testimony further clearly discloses
that the plaintiff made payments for which she pro-
cured receipts during the month of June, 1919, and
which were afterwards destroyed by the assistant
superintendent.

The plaintiff on page 20, testified that she paid
$4.20 in July twice (Is. 1-6; 20-22). On page 20 the
plaintiff testified as follows:

Q. How many times did you pay money in June?
A. Twice I paid in June, but the third time she
means she paid four dollars and twenty cents.

At page 21, the plaintiff further testified:

Q. And then on July twenty-ninth you came to
the office of the Company, Broad Street, Elizabeth,
and paid some money? A. I came—receipt was
torn and when I came on the twenty-ninth to the.
office I did not have the receipt. Receipt was torn
and they made me pay once more the premium.

Inspection of the Pass Book “Exhibit P-5” and
“Exhibit P-7” clearly discloses that the pass books
were tampered with by the duly authorized agent
of the company although receipts were given there-
for in due form by the superintendent.

We again beg to imprest upon the Court, the fact
that the moneys were never returned or offered to
be returned to the plaintiff, and that the defend-
ant through its agent and servants assisted the
plaintiff in preparing the proof of claim and at all
times lead her to believe that the policy was in full
force and effect.
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LAW.
POINT 1.
Forfeitures Not Favored.

The forfeiture of an insurance policy is not
favored in law, and courts are always prompt to
seize hold of any circumstances to indicate an elec-
tion to waive a forfeiture. It is always open for
the insured to show a waiver of the condition or
a course of conduct on the part of the insured
from: which it might he justly and reasonably in-
ferred that a forfeiture would not be exacted.

Graham v. Security Mutual Life Ins.
C o 72 N. J. Law, 298.

Where the insurer permits the insured to pay
premiums without giving him notice that it has
exercised its rights to declare the policy void, and
the insured pays the premiums believing the in-
surance valid, the insurance may be validated
thereby.

Mellick v. Metropolitan Inc. Co., 76 Atl.
5.

Estoppel.

“Any course of action on the part of an insur-
ance company which leads a party insured honestly
to believe that, by conforming thereto, a forfeiture
of his policy will not be incurred, followed by due
conformity on his part, will and ought to estop the
company from insisting upon the forfeiture though
it might be claimed under the express letter of the
contract.”

Agricultural Inc. Co. v. Potts, 55 N. J,
Law 164.
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The retention of the premium and failure to re-
turn it constitutes a waiver.

Bakerv. N. Y. Life Ins. Co., 77 Fed. 550.
Prentice v. Knickerbocker Life Ins. Co.,

77 N. Y. 483.

Hartford Life d Annuity Co. v. TJnsell,
144 U. 8. 439.

Hastings v. Brooklyn Life Ins. Co., 138
'5. Y. 473.

Insurance Company v. Horton, 96 U. S.
244,

Waiver Always a Question for the Jury.

There is always a reluctance on the part of
Courts to take from the Jury, as a matter of law,
any facts or crcumstances from which a waiver may
be inferred, and this is shown in the charge to the
Jury in the case of Hartford Life Insurance Co. v.

Unsell, quoted in Justice Harlan’s opinion in 144
U. S. 439.

Agency.

An agent who has authority to take applications
for insurance, and power to collect the premium
and remit the same to the company, has the power
to hind the insurer.

Connecticut Indemnity Assn. v. Grogan,
17 L. R. A. 1146.

McQuillan v. Mutual Fund Life As.sn.
56 L. R, A. 237.

State Insurance Co. v. Maackens, 38
N. J. Law. 564.
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We respectfully submit that the case as tried was
properly submitted to the Jury pn questions of fact,
and that the Court below’ properly denied the Mo-
tion for Non-Suit and for the Direction of a Ver-

dict, and therefore the judgment should be affirmed
with costs.

STAMLER & STAMLER,
Of Counsel with Respondent.

[4838]
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Mary Kozlo ski, Administratrix
of the estate of Adam Kozlo sk i,
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Plaintiff-Respondent,  Lauw.
vs. On Appeal
The Pru den tial Insurance from anon'
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Defendant-Appellant.

BRIEF OF DEFENDANT-APPELLANT.

On dJune 3, 1918, the Prudential Insurance
Company, in consideration of the payment of a
weekly premium of forty-two cents, issued its policy
of life insurance on the life of Adam Kozloski, for
the sum of five hundred dollars.

On November 25, 1918, it issued, in considera-
tion of the payment of a weekly premium of forty-
two cents, another policy of life insurance on the
life of Adam Kozloski for the sum of five hundred
dollars.

On dJuly 26, 1919, Kozloski received a kick from
a horse, from which he died on July 29,1919.

On August 6, 1919, a claim for the payment of
the insurance was presented to the company, which
it denied on the ground that both policies had
lapsed for the non-payment of the weekly premi-
ums as provided by the policies, and were therefore
null and void.

Decedent’s administratrix brought suit on both
policies in the Union County Circuit Court, where



a jury awarded her the sum of one thousand dol-
lars, the total amount of both policies.

At the close of the plaintiff’s case,, the defendant
moved for a non-suit on the ground that the evi-
dence showed both policies had lapsed for the non-
payment of the premium, which motion was denied.
The defendant then submitted evidence shotting
that the premium had not been paid, and at the
close of the case moved for the direction of a verdict
as to each policy, which was also denied.

The Court’s attention is called to certain condi-
tions of the contract of insurance, which are com-
mon to both policies (Exhibits P. 4 and P. 8, Case,
pages 92 and 95, respectively), and which are as
follows:

“In consideration of the payment of the
weekly premium herein specified, on or before
each and every Monday during the continu-
ance of this policy * * the Prudential
Insurance Company of America, immediately
upon receipt of the proof of death of
the insured during the continuance of this
policy, will pay * *

“Payment of Premiums. All premiums are
payable at the home office of the Company,
but may be paid to an authorized repre-
sentative of the Company; such payments to
be recognized by the Company, must be
entered at the time of payment in the premium
receipt book, belonging with this policy * *

' “Period of Grace. Should the insured die
while the premium on this policy is in arrears
for a period not exceeding four weeks, the
Company will pay the amount of the insurance
provided herein; subject to the conditions of
the policy; but after the expiration of the said
period of grace, the Company’s liability under
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this policy shall cease, except as herein pro-
vided.”

“Policy When Void. This policy shall be
void * * * if the said weekly premium
shall not be paid according to the terms
hereof”

“Reinstatement. If this policy lapse for
non-payment of premium, it will be reinstated
within one year * * * provided evidence
of the insurability of the insured satisfactory
to the Company be furnished, but such rein-
statement shall not take effect unless at the
date thereof, the insured is living and in sound
health”

“Modification, & . No condition, provision

or privilege of this policy can be waived or
modified in any case, except by an indorsement
hereon, signed by the President, one of the
Vice-Presidents, the Secretary, one of the
Assistant Secretaries, the Actuary, the Asso-
ciate Actuary, or one of the Assistant Actu-
aries, * * *
No- agent has power in behalf of the Company
to make or modify this or any other contract
of insurance, to extend the time for paying a
premium, to waive any forfeiture, or to bind
the Company by making any promise, or by
making or receiving any representation or
information.”

In addition to the foregoing conditions, the poli-
cies contain this further provision: “This policy
contains the entire contract between the parties
hereto.”
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GROUNDS OF APPEAL.:

This case is before the Court on the following
grounds of appeal:

(1) BECAUSE THE COURT REFUSED TO
GRANT THE MOTIQN FOR A NON-SUIT
UPON THE EVIDENCE GIVEN AT THE
TRIAL;

(2) BECAUSE THE1COURT REFUSED TO
GRANT THE DEFENDANT’S MOTION FOR A
DIRECTION OF A VERDICT.

I

As to the first ground of appeal, namely: that
the Court failed to grant the motion of non-suit,
the Court’s attention is directed to the fact that
these policies were only issued in the months of
June and November, 1918, and that the dispute
in this case arises out of the non-payment of the
weekly premiums called for by the policies. The
defendant admits that the premiums were paid up
to May 12, 1919, by a payment made on May 17,
1919, which paid for the weeks of April 28, May 5
and May 12. There is no dispute as to this fact.
The policies allow the insured a grace period of
four weeks, before it becomes void for non-payment
of premium. Four weeks from May 12,1919, brings
the period up to the week of June 9, 1919. The
week of June 9 expired and no payments were made
until afterwards, that is to say, not until June 17,
1919, at which time the policies were lapsed and
were null and void by failure to pay the premium
in the preceding week, the last week of grace.

The plaintiff’s proof shows that the first payment
made after May 17, 1919, was made as previously
stated on June 17, 1919, after the grace period ex-
pired. (Exhibit P. 10, Case, page 97.) To prevent
a forfeiture or waiver of the defendant’s rights, a



temporary receipt was given by the cashier of the
local branch office of the Company at Elizabeth,
which contains this provision :

“Temporary Receipt for Industrial Pre-
mium. Temporary receipt is given upon the
condition, that under no circumstances;, unii
the Company be liable under said policy in
case of death or 'mmotheruise, unless said policy
was in force in accordance with its terms when
the above payment was made.” (Exhibit P.
10, Case, page 97.)

It will be seen that the policy was not in force
at this time, because the premium was not paid
during the last week of the grace period, which
expired the week of June 9. The plaintiff next
proved that on July 29, 1919 (the date of insured’s
death), she paid the sum of four dollars and twenty
cents to the cashier at the local branch office of
the Company at Elizabeth, when a temporary re-
ceipt, with like condition was given (Exhibit P. 6,
Case, page 94), but this payment was made eleven
weeks after the week of May 12, and seven weeks
after June 9, the last week of the grace period.
The plaintiff also offered in evidence a further
temporary receipt with like condition (Exhibit
P. 7, Case, page 94) ) showing that on August 4,
1919, several days after the insured’s death, she
called at the same office of the Company and paid
the sum of four dollars. At this time, the Com-
pany had not been apprized of the death and no
claim for insurance was made until afterwards
(Exhibit P. 2, Case, pages 87, 88; 89 and 90, and
Exhibit P. 3, page 91), which exhibits go to make
up the proof of death, signed by the plaintiff
August 6, 1919.

The plaintiff’s further documentary evidence
offered, consisted of the policies of insurance (Ex-
hibit P. 4 and P. 8, Case, pages 92 and 95, respect-
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ively), and the premium receipt books belonging
with these policies (Exhibit P. 5, Case, page 93,
and Exhibit P. 9, Case, page 96), which show, as
already stated, that the last regular entry was made
on 5-17 (May 17), 1919, which paid up to May 12,
and which, with the grace period carried the poli-
cies to the week of June 9, during which grace
period no payments were made. This concluded
the documentary evidence offered by the plaintiff,
but in addition to this, Eugene H. Cochran, Super-
intendent of the Elizabeth Branch Office, was called
by the plaintiff for the purpose of identifying cer-
tain papers offered in evidence. The only other
witness for the plaintiff was herself, and the only
testimony given by her with reference to the pay-
ment of "premiums, which can be considered, all the
rest of it having been stricken out on motion, is as
follows (Case, page 19, lines 20 to 40) :

“A 1 paid July 26, $4.20. I paid twice the
same amount.

(The last part of this answer was also
stricken out.)

Q When you paid the first time the $4.20,
do you know whether or not your husband was
living?

A I did not know if he was dead, because
he was not with me. He was in Bridgeton,
New Jersey.

Q What time did your husband die?

A He died 10 o’clock at night.

Q When did you pay the money? What
time of the morning did you pay the money?

Mr. OConnor. 1 think (that question 1is
leading.

Q What time during the day did you pay
the money?

A  Around 10 o’clock in the morning.”

The premium referred to by the witness, seems



to have been paid on July 29 around 10 o’clock in
the morning, in as much as it was paid on the day
her husband died, and not on July 26, as appears
by her testimony. This fact seems to be borne out
by the temporary receipt (Exhibit P. 6, page 94).

On page 21, lines 1 to 5, she answered:

“A  Twice I paid in June” ; but the third
time she means she paid $4.20. (The last part
of this answer was also stricken out.)

The foregoing is the only oral evidence given by
the plaintiff on direct examination with reference
to the payment of premiums.

On cross examination, the only evidence given
by the plaintiff, on the question of premium pay-
ments is to be found on page 21, lines 35 to 40,
where she testified as follows:

“Q And then on July 29, you came to the
office of the Company, Broad street, Elizabeth,
and paid some money?

A I came—receipt was torn and when I
came on the 29th to the office, I did not have
the receipt. Receipt was torn and they made
me pay once more the premium.”

It will be noticed that she said that she paid
twice, whatever that may mean. She does not fix
the time to determine whether it was within or
without the time required by the policies, neither
does she fix the amount or for what purpose she
paid the money.

The defendant contends that the foregoing evi-
dence did not establish the plaintiff's case. Its
effect was to the contrary. On page 24 of the case,
counsel for the plaintiff, in answer to the Court,
admitted that the June 17 payment was not made
in time, but contended that the temporary receipt
was cured and became a permanent receipt, because
it was entered in the premium receipt book on
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August 6, by an agent of the Company, who had
no authority to do so, and no authority is shown
by the plaintiff. These entries of August 6 in the
premium receipt books (Exhibits P. 5 and P. 9,
Case, pages 92 and 95, respectively), were erased
by the Company as admitted by counsel for the de-
fendant (Case, page 22, lines 30 to 40; page 23,
lines 1 to 10).

Attention 1s called to the fact that opposite the
entry 8-6 (August 6), 1919, in the premium receipt
books, the memoranda “Office pay 4073” appears.
This memoranda has reference to and identifies
Exhibit P. 10, page 97, which bears the same num-
ber and shows it to be a temporary receipt for a
payment June 17, 1919, entered in the premium
receipt book August 6, 1919, by an agent without
authority several days after the insured’s death.
On this state of facts, it was clearly the duty of the
Court to grant the defendant’s motion for a non-
suit. It 1s plainly shown that the policies had
lapsed and that the stipulated premium had not
been paid as the contracts of insurance provides.

After the policy became lapsed, there was no
revival of it, or application for revival, which the
policy provides for in case it becomes lapsed.

The Court was in error in denying the motion
for a non-suit.

Metropolitan Life Insurance Company vs. Mc-
Grath, 52 N. J. L., 358, &c., and the principle de-
cided in this case was followed by this Court in the
case of Dimiclc vs. Metropolitan Infe Insurance
Company, 69 N. J. L., 395, &c., and cases cited.

II

It 1s also contended that the Court was in error
when it failed to grant the motion for direction
of a verdict at the close of the case. On behalf of
the defendant, Eugenia Schimpff, the cashier of the
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Elizabeth Branch Office, testified that on June 17,
1919, she received three dollars and thirty-six cents
from the plaintiff (Case, page 28, lines 10 to 20),
when she gave a temporary receipt and made a
«ash entry of it in her book, as appears by Exhibit
D. 1, page 97, which agrees with the plaintiffs,
Exhibit P. 10, page 97, and that subsequently, on
July 29, the plaintiff made a further payment to
her of $4.20, of which she also made a cash entry
in her book, as appears by Exhibit D. 2, page 97,
Which agrees with the plaintiff’s, Exhibit P. 6, page
94; and that subsequently, the plaintiff paid four
dollars on August 4 (Case, page 29, line 10), which
also agrees with the temporary receipt which she
gave tp the plaintiff, and which the plaintiff offered
in evidence as Exhibit P. 7, page 94.

All such payments made to her by the plaintiff
were understood to apply on both policies, as had
been the former practice (Case, page 40, lines 20
to 40). This is an undisputed fact. This witness
had no authority to credit premiums on policies, her
duty ended on taking the money and giving a
temporary receipt (Case, page 39, lines 1 to 10).
She further testified that a Mr. Vitolo, a new assist-
ant superintendent of the Company, made the
erasure of the temporary receipt items in the pre-
mium receipt book, the three temporary receipts
having been previously entered therein were then
destroyed by him (Case, pages 41, 42 and 43).

Eugene H. Cochran, the superintendent of the
Elizabeth Branch Office, testified that the papers
were brought to him after the proof of death had
been completed, when it was found that the poli-
cies had been cancelled (Case, page 43, line 30), and
as appears by the agent’s report to the Company
dated 7-25-19 (July 25,1919, Exhibit D. 4, page 99)
and by the Lapse Begister, which came to him
under date of August 4 (Exhibit D. 3, page. 98).
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He also testified that the payment of June 17,
1919, the agent used, although it was his duty to
have reported the policies for cancellation, on the
14th of June (Case, page 45, lines JO to 40; Case,
page 46, lines 1 to 40). The Company was not
aware of this until the agent reported it July 25,
as appears by Exhibit D. 4, when the Company
cancelled the policies, as appears by Exhibit D. 3,
pages 98- and 99, respectively. All papers were
returned by the Company to the plaintiff and dupli-
cate receipts were given to her to replace the ones
destroyed, in order to put her in the same posi-
tion she was in at the time she handed such papers
to the Company with her claim (Case, page 49,
lines 20 to 40). The defendant established by
Phillip Vitolo, the assistant superintendent, that
he received the temporary receipts (Exhibits P. 10,
P 7. and P. 6), and that it was his duty to look up
the life register to see if the policies were in force,
but that he did not do so until after he had entered
the receipts in the premium receipt book, and found
the policies had been canceled, when he explained
the matter to the superintendent, who forwarded
the papers to the home office with an explanation
(Case, pages 54 and 55).

The last entry in the premium receipt books
before Vitolo made any entry was 5-17 (May 17),
1919, (Case, page 61, lines 20 to 40). He did not
see these books or have them in his possession until
August 6, when he first entered all receipts in one
book, not knowing that there was another policy,
and on finding that there was another policy, made
a distribution of the premiums on both policies, of
all receipts under date of August 6. In other
words, he entered the payments made on June 17,
July 29, and August 4, under date of August 6
(Case pages 61, 62 and 63).

This testimony being submitted and undisputed,
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the defendant moved, at the close of the case, for
the direction of a verdict, on the ground that the
policies were lapsed because of the plaintiff’s fail-
ure to pay the premiums within the stipulated time,
and that there had been no waiver of any forfeiture
by the defendant. The Court denied this motion
as to both policies, stating that the case presented
a jury question. The Court stated on this motion:
“The whole question in my mind is whether
the conduct of the Company was such as to
waive the forfeiture or not. Mr. Stamler, as
I understand it, contends that when the 14th
of June came, and the policy would have lapsed,
that instead of permitting it to lapse, and de-
clare the forfeiture, you waited until the 4th.
of August, before you forfeited it, and in the
meantime your conduct was such as to indicate
that you waived the forfeiture. That is the
whole question.”

The Court took the further position at this stage
of the case, that the Company received the money,
and that it was transmitted to the home office, that
the home office accepted the money and credited it
apparently upon the policy, after the time the for-
feiture was supposed to have taken place. That the
Company being in a position to declare the poli-
cies forfeited instead of doing so, accepted the
premiums, and no notice was given to the parties
that the Company declared a forfeiture, until after
the death of the insured. That the agent’s action
in crediting premium on the policy was binding
upon the Company, and that when the payment of
June 16 came, the Company accepted it, with all
the information before it, and that this was evidence
of waiver.

The foregoing is substantially, a correct narra-
tive statement of the Court’s expression on the
motion. The defendant contends that the Trial
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Court was mistaken with reference to the evidence,
and that the law, as applicable to the case, is not as
expressed by the Court, for the following reasons,
namely: because, that when June 14 arrived (the
last day of the last week of the grace period), it was
not the company’s duty to declare a forfeiture by
some special ceremony or action. The contract of
insurance provides for it. The Company’s records,
made up on August 4, showing the policies lapsed,
was for its own information, and the information
of its various departments. It can hardly be argued
that if the Company never perfected its records con-
cerning the condition of the policies, that this would
be taken to mean that all lapsed and forfeited poli-
cies remain in force until it did do so. Such a view
1s adding something to the contract which the
parties never agreed to, and render the policy con-
ditions meaningless and of no effect, when in fact
they are the entire contract between the parties.
Further there was no implied or expressed duty on
the company to give notice to the insured or his
representative, that the Company declared the
policy lapsed or that it was. forfeited. The terms
and conditions of the policy are plainly set forth on
the face of the policy, and the plaintiff knew what
the result would be, if default was made in paying
the premiums, as called for by the policies. *

As to receiving money, the Company received no
money, or rather none of the payments in dispute,
except conditionally, as the evidence clearly shows,
and which remains undisputed as has been already
pointed out. It is true that the payment made by
the plaintiff on June 17 fadmittedly out of time)
was used by an agent as of time as appears by his
report to the company dated July 25, 1919 (Exhibit
D. 4, Case, page 99), Avherein the agent reported
the date of 'last payment 6-9-1%3 (June 9, 1919',
upon which report the Company’s re ord of lapse
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including the policies in question (Exhibit D. 3,
Case, page 98), is based, and wherein the date of
last payment is the same following the agent’s re-
port. Instead of the agent reporting the policy
lapsed, as was his duty, at the expiration of the
week of June 9, he used the June 17 payment, credit-
ing it on the policies as of June 9, without authority.
The plaintiff knew this payment was made out of
time, the Company did not, but acted on the theory
due to the agent’s conduct and his records, that the
account was regular, until again more than four
weeks elapsed, and no payment being made avail-
able the agent, under date of July 25, the date of
his report, reported to the Company that the poli-
cies were lapsed. Consequently, how could the
Company waive the forfeiture without a full knowl-
edge of all the facts, which did not develop until
the trial? The Company was led to believe by the
agent, that the policies had not lapsed until July
25, due to the non-payment of premiums within the
preceding four weeks, whereas in fact, it had elapsed
at the end of the Week of June 9. While the plain-
tiff was aware of the true condition, it was con-
cealed from the Company, by the agent who had no
authority or power to extend the time of payment,
according to the policy, which the plaintiff must
have known.

Metropolitan Life Insurance Company vs.
McGrath, 52 N. J. L., 358.

And this Court said in the case of Dimick vs. The
Metropolitan Life Insurance Co., 69 N. J. L., at page
395, following the principle laid down in the Metro-
politan Life Insurance Co. vs, McGrath, Id.:

“The Company was certainly at liberty to
limit the power and authority of its own agents,
and third parties dealing with the agents with
express notice of the limitations thus imposed
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cannot bind the principle by any act done by the
agent in excess of the bonds of this authority.”

Citing : CatoiorVvs. American Life Insurance Com-
pany and Trust Company, 4 Vroom, 487 ; Metropoli-
tan Life Insurance Company Vs. McGrath, 23 1d.,
358 ; McClave Vs. Mutual Reserve Fund Life Asso-
ciation, 26 1d., 186 ; Dwelling House Insurance Com-
pany Vs. Snyder, 30 1d., 18.

The Trial Court also seemed to entertain the
opinion that certain premiums could be applied on
one policy, simply because the receipt referred or
mentioned one policy, whereas, the undisputed testi-
mony was, that it was customary to mention one
policy in the receipt, although there were several
policies, and gave paramount importance to the re-
ceipt, notwithstanding the undisputed testimony
that the understanding between the parties was that
when payment was made, it was made on both
policies. This, however, seems to be immaterial,
particularly in view of the fact that the payments
were not made within time.

It is respectfully submitted for the reasons stated,
that the judgment should be reversed.

MARTIN P. OCONNOR,

Attorney and of Counsel for
Defendant-Appellant.









