
INDEX 
PAGE 

Notice of Appeal .. ,. . . . . . . . . . . . . . . . . . . . . . 1 
Petition of Appeal . . . . . . . . . . . . . . . . . . . . . . 4 
Bill of Complaint . . . . . . . . . . . . . . . . . . . . . . . . 8 

Schedule A-Agreement No. 1 . . . . . . . . 18 
Schedule A-Agreement No. 2 . . . . . . . . 36 
Schedule A-Agreement No. 3 . . . . . . . . 40 
Schedule A-Agreement No. 4 . . . . . . . . 52 
Schedule B. . . . . . . . . . . . . . . . . . . . . . . . . . . 59 

Affidavit of W. C. Hemingvvay . . . . . . . . . . 61 
_._1\._ffidavit of Cl1arles W. Brya11, Jr., . . . . . . 63 
Affidavit of Creigl1ton lV[. l(or1k:le . . . . . . 65 
Order to Show Ca 11se .............. ·. . . . 68 
Order for Contin11an .ce .......... 70, 71, 73, 7 4, 75 
Stipulation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 72 
Order for Temporary Injunctio11 . . . . . . . . 76 
Petitio11 for Leave to Ame11d Bill of Com-

plaint . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 9 
Order Granting Leave to Amend Bill of 

Complai11t . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
Ans,ver ........ . . . . . . . . . . . . . . . . . . . . . . . 86 
Cross Petitio11 . . . . . . . . . . . . . . . . . . . . . . . . . . 88 
Replication arid A.11s,ver to Cross Petition 92 
Notice of Application for Order of Refer-

ence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94 
Order of Reference...................... 95 
Designatior1 . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 

TESTIMON "Y. 

For CorriplaiYiarit. 
C~harles v,r. Bryan, Jr., 

direct examir1a tion .......... . 
(Jreighto11 ii. J(onkle, 

direct examination .......... . 
cross 

William F. Stalling, 
' ' . . . . . . . . . . . 

direct examinatic)Tl .......... . 

For Defe1icla11i. 
Harry Hosford, 

101 

105 
116 

1]6 

clirect examination. . . . . . . . . . . 119 

....., 



1 

. _EXHIBITS. 

Off 'd P 't 'd 
C. 1. Agreement No. 1 ( Printed in 

full at pag ·es 18 to 35) . . . . 99 121 
C. 2. Agreement No. 2 ( Printed in 

_f11ll at pages 36 to 40) . . . . 99 121 
C. 3. Agreeme11t No. 3 (Printed in 

full at pages 40 to 51) . . . . 100 121 
C. 4. Agreeme11t No. 4 (Printed in 

f11ll at pages 52 to 58) . . . . 100 121 
0. 5. Map . . . . . . . . . . . . . . . . . . . . . . . 103 121 
C. 6. Letter, Federal Shipbuilding 

Company to _ City of Bay-
on11e, dated J ulJ1 22, 1919 106 122 

· C. ·1. Letter, City of Bayonne to 
Federal Shipbuilding Com-
pany, dated J1lly 26, 1919 106 123 

C. 8. Letter, Federal Shipbuilding 
Company to City of Bay-
011ne, dated July 25, 1923 108 124 

C. 9. Letter, Federal Shipbuilding 
Company to City of Bay-
onne, dated December 7, 
1923 . . . . . . . . . . . . . . . . . . . . 108 125 

C. 10. I_jetter, City of Bayon11e to 
Federal Sl1ipbuildi11g Com-
pany, dated December 29, 
1923 . . . . . . . . . . . . . . . . . . . . 108 127 

C. 11. Letter, J. William Griffin to 
Hon. Bert J. Daly, dated 
N ovemb -er 11, 1919 .. ,. . . . . 109 

C. 12. Letter, City of Bay·on11e to 
C. M. IConl{le, Auditor, 
dated J a11uary 24, 1927 . . 110 

C. 13. Schedule A. Monthly Con-
e. /It - - _s11_m:e.tiog 2~ _ ... :..:. 111 
D. 1. Mo11thl31 Statements. City or -

Bayonne-W ater Acco11nt 116 
Opinio11 of Vice-Chan .cellor ............. . 
Final Decree ........... . ............... . 

128 

129 

130 
/3-3 

133 
136 
145 



NOTICE OF APPEAL. · 

In Chancery of New Jersey 
Between 

,, 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Com,p.Zainant, 

and 

CITY OF BAYONNE, 
Defendant. 

Notice 
of App ,eal. 

Sat below, Hon. Alonzo Church, Vice-Chan-
cellor. 

The defendant, City of Bayonne, hereby ap-
peals to the Court of Errors and Appeals from 
that part of the final decree made and entered 
therein on the 15th day of May, 1928, which pro-
vides as follows: 

'' (1) That under said agreements com-
plainant is oblig·ated to pay defendant for 
all water furnished b.y defendant to com-
plainant from July 1, 1919, to, but not in-
cluding, February 1, 1925, at a flat rate of 
$1.00 per 1,000 cubic feet, and no more. 

(2) That under said agreements complain-
ant is obligated to pay defendant for all 
water furnished by defendant to complain-
ant from and including February 1, 1925, to 
the date of this decree at the following rates 
paid by other equally large consumers, for 
an equal quantity of water supplied to them 
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: N o.tice of Appeal, 
. . - ' , : ., I, . • -

_·by. def enaant Ill . . a:qy month during said 
·period, : ·and nO: m.oi,~, namely; . . . . . • , 

1 , - ' :·· - ,-· . J ••. ' : . ...• i ! ~- • . ' . ' . ' . l 

~, ·When · -the:-m9nthly co~sumption . was less 
,. thlln '.5()0',00Q :c.1Jbic: f ~J( $1:75 ·per 11000 cubic 

• 1 • f • t .. • . 1 , '. ee . , · . ·_. '. ~· -· ' ; :i_.t _; · ; • ' -

• . I ;·Wneii the · montply ', ~40:n~.l;t~ption ,vas in ex-
1 1 
j . / 

. ( J,,. ,.. . "' ,, ~ ... .. . •,' 1 • 

.· cess ' of" 50b,000 ~l!bi~ fe.tt ', but :µ,ope ,in _ex-
.. · : Ces8 ()f','1,00Q,0Qb ':Cub~({'fee( $1.65, pe,r 1,000 
·. ····cubic feet. · ,, · '· •. ' ' · . · · ·· ·. .· . ·. J-

. . - \ ) 

When th·e mon _thly ~on~umption was in ex-
. . . · .... , ·· r · .. ;f 1 " .f - _ .p 

cess of'· 1,0QQ~OO(}., c:irbic feet, $1~50-per 1,000 
• ' .. 1 . t . , . 

' cubic .feet. .. · .: ·'. ; \ . · ,; . ) 
/ \ r ... .. ' - .! . ... . . i • ... • , ... J 

10 

; (3) · '11hat 11mt~l th :e d~fendant shall change 
)ts present ; r31t~:S .for · water sripplied 9Y it 

. to the · other . _equ~jly . Jarge ·. consumeni, the 
·coinplainaut : ·sp.ai1 paY fdf.• all water .here-

20 ... ·. · .. afte,t > supplied tb iCby · · defendant in any 
: · , _month at the ,.f 0lJ.oW,i,hg1 rat'e ·s prese;ntly paid 

'. 

30 

.• _by· Other' equallf IArge C0ns.umers for , equal f .. -~ . • • - . ,f' '\ f • .. 

_ . • ·quantities --of wa{er : S\lpplied to them ·)by de-
J •·· •• ' $ ' ~ ? 1 \';, . '' : -

:; .·•. feridant .-•i11-a-ny tnQn,th, and no -more, ~amely: 
· Wnentheillo~tl}. _ly ~6-dsi:miption is l~ss than 

,, 506,ooo cupi~ ~~-e~tl. :$!:?~. per · 1,000 cubic feet. 
. ; . , ' -
When -the-,mont .hly c'o_nsum.-ption is ip. excess 

, :o:f 500;ooo, cllbi~ fe~t 1:hit" 'riot in excess of . . . : . . ' \ · 

·. · 1,000,000 :· -~ubie - fe .et, -· $1.65 ·pe ·r 1,000 cubic 
feet. :: . r • . ; . • - .·, ' 

r : A / , ; ' ... • I .. 
',· 

. , . '·•~ When :,the m-on.thly ~onsumption is in ex-
, . . cesS 'Of';\ 1,0Q.0,00.0 cubic fee't $1.50 . per 1,000 \ 

· :cubic feet. ·: ' · , 1 
. ' 

' j , · \ ··(I) ~Thatso' ·-long _3:s_the said agreements 
. _ . ' · ·~·shall remain , in force . the ·defendant shall not 

"II ,. • ,. ' 

. . . .. charge - the . complairiarit ·for _ water hereafter 
·s-i:ipplied to it by defendallt-in any .month any 

;·: ''higher ·or greater _rate 1than · the minimum .rate 
• ' , k 

·:.that : the defendant ·· shall eharg~ any other . ·. 40 
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• . .' " equally , large cons~mer Whether within or 
, · ;f---. , · witl'1out its municipttl limits for equal quanti~ 

, · 
1 
ties',o1>°Wll£~r supplied to any -such consumer 

,, fi}JY: d~f e~~ant in such month. , ; \) 
,. . ', ; 1 • (M' th'lit, S6>1ong : as the Said agr!:)ements 

. .i t ·. sh~ll} , ,einain ;in , fo·rce ·: and· lthe' complainant 
• .4 \ ... , •.• ,: . , ,____ 'lt.. ... f - . 

. - • l '~ .. sh~\t_,pay, tne· defendtnt :·fqr water hereaft-er 
. • '· l \.. ... {__ - ! . 1 7 '; ( " .... 1 . , . ' ,I. -

:< : _ P ~, ~~ppl~-e~ t~'. ,it ;?i ~defendflrit at th·e '-same ·-1:ates 
•• 1 - , • r ·, ~a,~ ~.re p~1cf _,by ;s1J;ch_:o~~er eq11a_lly large con-

... • • ) -. r) I :. . ,, , , 

~, --~•'-~-8:~)fle,r·s~.~f~r ··
1
~eg.ual·~q\l~~p~i~ie_$ _of : w~t~t -sup-

• l_ ,I ' . ' [ ' . I - · • •• \ .' • • ) • • 

. i :: .; ~-,pJ1y,Q{to"'tJ:ietn·by :d:ef·~n9-~nt ~n _any j_mon.th, ~the 
, • .l... • ' .. t / ) -: 1 . . ' ,:. ·\ . 

, . : , :~-~f ~p/t~nt~ __ : its < ?ffice)t~f: ~. s~rvailts . and o 
. ::~::-r. 'f.<?pt(f~~:ntatives )~ and 1 _ e~qh .. t4~reof/ shall b·e 

, · n' •. '\[aud.-1Lf iarid.l ;thky~ ar.~ '.h·e:ce'by .ordered tb1 ab;so-
-._ _J,, •'" ' :._ (. \; ' (~ \ - 1, ' ' '-. l . - ,.. , ' ( r lµJeJy "d.~si~t . 

1

a:nd _ .t£f.rain .. £rqrh. --shutting - off, 
\ \. l .. \. < it. j ; .,, . f .,,...,_ a, • • - ~-· -, . ' ( 

t-,
1 
i_:.:: r.: .. 4~min~s~intLbr;;iJ;L :.~~YyV~.se,.}Ii_~etfering ,with 

-ll ._,·. \l•'C • • . ., J , .• \ - ~ - ,-'- • .• 

' : ·: - . :,' 
1;or takin ·g(),ariy1 ste-ps;l a~ti9;ns or ptoceedings 

.. J ~:t · '.-,.to':·sp.u,t-off, ~dirninis}J ,p~. in 'anywise ~interfere 
\_ ·~ / '- - " f \ ,. • • 1 ,_ I • • 

f :-~. . .. 'Yitli' ,~the-~s~pply·: of. '\Ya(er· ))y ·.t~1e ldefendant 
C:· ;-~ 1t'.o·~th,e_ domplainfj,nt.,~r : -1·7•. ·:·,. ,. __ . -~- . ·• c 

- - . • ' ... , •• .1 £.. • t. . . . 

10 

20 

-' - ( "; _, ' ,. i '. : _; •. ; • ' • • - /_ ,. - • • 

t ,j i; r!I C• :t ~·--JAMES" BE·N~N·Y } , , ' ··., ., 
I "·, : ' , .. ' :;· .,"i. : lt:pW kRD :HiRRMANN, := J 
Li L. ',• ; ' . _! .-> -. : '.,---\ }\ Soli:citors _:.:_for ~ .A\-ppeil~nt, 

. -. .. . ... - ---... .~} 

' . ' . 
• •, I 

. ' ' 
·, ; I I ; ,;, '• •• ,.. 

Of Counsel. 
. ' ... \.,. _, 

:' : 

' '" .. , I conc.eive .' there is ~good . cause . for appeal in 
30 

I -' • .. -

the above stated cause. · 

L. EDW ARrr ~·HERRMANN, 
~ , •• , ..... ! Of Counsel with Appellant. 

• ' .,t " ' . _, .' ... {) 
' 1 · •. , - : } ' . ,'. ; ; . I.. 

-. . 

40 
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PETITION OF APPEAL. 
' f ! - - \ l. .~ : _· 

New· Jersey Court of ·Er~ors ~nd Appeals 
. .... . , .. - . ( 

. 'l { , :~~: •~,} j 

Between ·· 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Complainant, 

and 

CITY OF BAYONNE, 
Def endcvnt. 

' 
' • j 

On 4.p=peal 
'-

fr om 
Cha:ncery. 

' 
Petition of 
Appeal. 

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all ca11:ses: 

..... 4. • / .. . 

The petition of City of Bayonne, · 1the defend-
r 

ant in the above-entitled cause respectfully shows 
that your petitioner finds itself' aggrieved by a 
final decree m.ade in the Court of Chancery, b-y 
his Honor, Edwin Robert Walker, Chancellor of 
tl1e State of New Jersey, bearin.g date the 15th 
day of May, 1928, wherein among other things it 
was ordered, adjudged and decreed as fallows: 

'' (1) That under said agreements com-
plai11ant is obligated to pay defendant for all 
water furnished by defendant to complain-
ant from July 1, 1919, but not including, 
February 1, 1925, at a flat rate of $1.00 per 
1,000 cubic feet, and no more. 

(2) That under said agreements com-
plainant is oblig·ated to pay defendant for 
all water furnished by defendant to com-
plainant from and including February 1, 
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1925, to the date of this decree at the follow-
ing rates paid b·y other equally large consu1n-
ers, for an equal quantity of water su.pplie•d 
to them by defendant in any m.onth du.ring 
said period, and no more, na~ely : 

When the monthly consumption was less 
than 500,000 cubic feet, $1.75 per 1,000 cubic 
feet. 

When the monthly consumption was in ex-
cess of 500,000 cubic feet but not in excess of 
1,000,000 cubic feet, $1.65 per 1,000 cubic 
feet. 

When the monthly consumption was in ex-
cess of 1,000,000 cubic feet, $1.50 per 1,000 
cubic feet. 

(3) That until the .defendant shall change 
its p-resent rates for water supplied by it 
to the other equally large consumers, the 
complainant shall pay for all water hereafter 
su·pplied to it b·y defendant in any month at 
the followir1g rates presently paid by other 
equally large consumers for equal qua11tities 
of water supplied to them by defendant in 
any month, and no more, namely: 

When the monthly consumption is less 
than 500,000 cubic feet, $1.75 per 1,000 cubic 
feet. 

When the monthly consumption is in ex-
cess of 500,000 cubic feet but not in excess 
of 1,000,000 cubic feet, $1.65 per 1,000 cubic 
feet. 

When the monthly consumption is in ex-
cess of 1,000,000 cubic feet, $1.50 per 1,000 
cubic feet. 

10 

20 

30 

( 4) That so long as the said agreements 
shall remain in force the defendant shall not 40 
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Petition of Appeal. 

charge the comp,lainant for water hereafter 
supplied to it by defendant in any month any 
higher or greater rate than the minimum 
rate that the defendant shall charg ·e any 
other equally large consumer whether within 
or without its municipal limits for equal 
quantities of water supplied to any such 
consumer by defendant in such month. 

( 5) That so long as the said ag-reements 
shall remain in force and the complainant 
shall pay the defendant for water hereafter 
supplied to it by defendant at the same rates 
as are paid by such other equally large con-
sumers for equal quantities of water sup-
plied to them b·y defendant in any month, the 
defendant, its officers, agents, servants and 
representatives, and each thereof, shall be 
and it and they are hereby ordered to abso-
lutely desist and ref rain from shutting off, 
diminishing · or . in anywise interfering with 
or taking any steps, actions or proceedings 
to shut off, diminish or in anywise interfere 
with the supply of water by the defendant ~o 
the complainant.'' 

And your petitioner humbly appeals from that 
part of the decree of the Chancellor which de-
crees as aforesaid, upon the g-round that the same 
is erroneous, and that the Court should have 
found that the -complainant was entitled to 
pay to the defendant the charges for water con-
sumed, as set forth in the bill of complaint, in-
stead of the charges set forth to be due in and 
by said decre~ .. 

' -~ 
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Your petitioner therefore prays that the said 
portion of the said decree of the Chancellor may 
be reversed, set aside and for nothing holden. 

L. E·DW ARD, HERRMANN, 
Solicitor of Appellant. 

Of Counsel. 
10 

20 

30 

40 
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BILL OF COMPLAINT. 

IN CHANCERY OF NEW JERSEY. 

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey: 

Complainant, Federal Shipbuilding and Dry 
Dock Company, respectfully shows that: 

1. Complainant is a corporation duly organ-
ized and existing under the laws of the State of 
New Jersey, having its principal office at No. 
51 Newark street, in the City of Hoboken, Hud-
son County, New Jersey. In and prior to the 
month of April, 1919, com.plainant's corporate 
name was Federal Shipbuilding Company, b·ut 
since then said name has been changed to and 
now is Federal Shipbuilding and Dry Dock 
Company. 

2. Defendant, the City of Bayonne, is a munic-
ipal corporation of the State of New Jersey and 
its office is in the City Hall, in the City of Bay-
onne. 

3. In and prior to the month of April, 1919, 
complainant was, and ever since then has been, 
the owner of two large tracts of land situate as 
f ollo"V\rs: 

One thereof partly on the westerly shore of the 
Hackensack River, in the Town of Kearny, Hud-
son County, New Jersey (hereinafter ref erred to 
as com.plainant 's Kearny property), and the 
other thereof lying generally opposite to com-
plainant's Kearny property 011 the easterly shore 
of the Hackensack River in the City of Jersey 
City, Hudson County, New Jersey (hereinafter 
referred to as complainant's Jersey City prop-
erty). 
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4. In and prior to the month of April, 1919, 
complainant had constructed and was operating a 
larg ·e ship yard on its I(earny property and was 
contemplating building U'pon and putting into use 
its Jersey City property which was then unim-
proved. At that time there extended through 
complainant's Kearny property, in part adjacent 
to property of the Blast Furnace Products Cor-
poration, a11d also through complainant's Jersey 
City property, two large water pipe lines owned 
and used by defendant and providing the water · 
supplJr for itself and its inhabitants. 

5. In April, 1919, it became necessary for de-
fendant to arrange to rebl1ild its two said water 
pipe lines and also to acquire a rigl1t of way 
thro11gh said properties for an additional and 
larger "\\7ater pipe line for the purpose of said 
,vater supply. This b•eing the sit11ation, it was 
to the mutual advantage of complainant a11d de-
fendant that the rights of ,vay for such existing 
and proposed ne\v water pipe lines across both 
complaina11t 's Kearny and Jersey City prop~ 
erties should be relocated and defi11itely defined, 
and that sucl1 relocation sho11ld be effected in 
a manner tl1at ,vo11ld permit of tl1e most favor-
able use of said ,vater pipe lines by the defend-
ant and cause complainant the least i11co11venie11ce 
in its possessio11 and 11se of its said properties. 

6 To _effect s11ch p11rposes tl1ree agreen1ents 
,vere then duly entered into bet,vee11 complainar1t 
and defendant, as well as an additional agree-
ment bet,veen said Blast Furnace Prod11cts Cor-
poration a11d defe11dant. A tr11e copy of each 
of said agreeme11ts marked Schedule ''A'' is at-
tael1ed hereto a11d made a part hereof. Said 
agreements altho11gh dated in November, 1918, 

10 
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did not i11 fact become effective until on or after 
April 4, 1919. As appears by said agreements 

· complainant thereby agreed to pay a large part of 
the cost of relocating and reconstructing the 
portion of said water pipe lines then extending 
through its said properties and it in fact did so. 
As further appears from said agreements de-
fendant thereby also agreed with complai11ant 
that in so far as defendant should from time to 
time have the legal right so to do it would fur-
nish to complainant, its successors and assigns, 
u·pon demand in writing, water from the pipes 
laid on the rig·hts of way thereby granted to 
defendant by complainant at the minimum market 
rate p-aid b-y any consumer of an equal quantity 
of vvater from said pipe lines, so long as said 
pipes should remain on said rights of ,vay, or 
any part thereof. In and by said agreements 
complainant in order to aid defendant in such 
work of relocation and reconstruction also con-
tracted with defendant to purchase from defend-
ant and to pay in advance there£ or water of the 
value of $150,0Q0 to be furnished and delivered 
from time to time to complainant from the pipe 
lines and ,vater plant of defenda11t as needed by 
complainant, '' to b-e measured by meter and 
charged for at the current prices of water sold 
by the city at such times for consumers of an 
equal quantity.'' 

7. On July 22, 1919, complainant paid de~ 
f endant the sum of $150,000 so agreed by it to 
be paid in advance for water to be so furnished 
and delivered to it from time to time by the de-
fendant, and said payment was accepted by the 
defendant. Following said payment said existing 
pipe lines were relocated and reconstructed in ac-
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cordance with said · agreements and complainant 
fully performed all of its obligations thereunder. 

8. On July 1, 1919, defendant began to furnish 
complainant with the water so p-aid for in ad-
vance by complainant and has continued eve_r 
since to furnish complainant with water pur-
sua11t to the agreements so made b,etween them. 
All of the water so furnished has been metered 
and there is no disagreement between complain-
ant and defendant as to the amount of water so 
furnished. A difference of opinion has, however, 
existed and still exists between the said parties 
as to the prices which defendant has from time 
to time since July 1, 1919, been entitled to charge 
complainant for the water so furnished. Com-
plainant has co11tended and still contends that 
for the period from July 1, 1919, to Feb,ruary 
1, 1925, the current price of water sold by the 
defendant for consumers of an equal quantity 
was $1.00 per thousand cubic feet, and that for 
the period from February 1, 1925, to the present 
time sucl1 price l1as been upon a sliding scale 
basis with a minimum of $1.50 per thousand 
cubic feet and a maximum of $1.75 per thousand 
cubic feet. On the other hand, defendant has 
contended and still co11tends that from July 1, 
1919, to J a11uary 1, 1923, said price was $1.20 per 
thousand cubic feet and has hereto£ ore con-
tended that from Janl1ary 1, 1923, to January 1, 
1925, said price was also $1.20 per thousand 
Cl1bic feet. Defendant has also contended and 
still contends that such price from January 1, 
1925, was $1.75 per thousand cubic feet. Com-
plainant and defendant have at no time been able 
to agTee upon the current prices so charged by 
defendant during said periods and defendant 
has now changed its position in said matter and 
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contends that for the period from January 1, 
1923, until the present time said price was $1.75 
per thousand cubic feet. Complainant under-
stands that defendant bases( its said present con-
tentions upon the following grounds: (a) That 
under said agreements com.plainant is required 
to pay for the water so furnished it from time to 
time at the prices currently charged by defend-
ant for an equal amount of water furnished by' it 
to consumers located along said water pipe lines 
,vithout the City of Bayonne, and not at the 
current prices charg ·ed to consumers within the 
City of Bayonne of whom there are and always 
have been a substa11tial 11umber consuming a 
q11antity of ,vater equal to that consumed by com-
plainant. (b) That at a meeting of the Board 
of Commissioners of the City of Bayonne held 
during the month of February, 1925, a resolution 
,vas adopted, of which a copy marked Schedule 
'' B '' is attached hereto, and that pursuant to saicl 
resol~tion defendant has charged or sougl1t to 
charge such consumers without the limits of 
Bayon11e at the rate of $1.75 per thousand c11bic 
feet for the period since January 1, 1923, 
altho11gh during tl1e same time it has charged 
similar consumers within the City of Bayo11ne 
a lesser rate or rates. On the other hand, com-
plainant is credibly informed and believes and 
therefore states that from July 1, 1923, to Feb-
r11ary 1, 1925, defendant charged other con-
sumers of an equal quantity of water furnished 
and delivered from the pipe li11es and water plant 
of the def enda11t $1.00 per thousand cubic feet, 
and from February 1, 1925, to the present time 
u·pon a sliding scale basis ,vith a minimum of 
$1.50 per thousand cubic feet and a maximum 
of $1.75 per tho11sand cubic feet. The basis for 
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such information and belief is, among other 
things, statements made to representatives of 
eomplainant by representatives of defendant in 
charg ·e of its water supply and the revenue de-
rived therefrom. Complainant also believes and 
therefore states that said resolution of Feb -
ruary, 1925, in so far as it attempted to re-
troaetively inerease from January 1, 1923, the 
price cl1arg·ed by defendant for water furnished 
by it to such consumers either ,vithin or ,vithout 
the City of Bayon11e was a11d is void and of no 
effect as against complainant .and that it is only 
obligated to pay for the water heretofore fur-
nisl1ed it by the defendant at the rates for which 
com.plainant has contended and still conte11ds 
as l1ereinabove set forth. 

9. At such last me11tioned rates the total 
amount chargeable by defendant to complai11ant 
for the water so furnished complaina11t from 
July 1, 1919, up to and including· August 31, 
1926, is the sum of $149,206.09, or $793.91 less 
than tl1e sum of $150,000 so paid by complai11a11t 
to defendant in advance. At the rates so con-
tended for by defendant the charges for the ,vater 
so furnished d11ring said perio(l aggreg·ate, ac-
cording to defendant's contentio11, $192,227.13, 
being $42,227.13 in excess of said sum of $150,000. 
Complai11ant denies tl1at it owes defendant said 
Sl1m of $42,227.13 or any part tl1ereof and claims · 
and avers tl1at u11der the said agTeeme11ts so made 
bet,veen them complainar1t has paid in full for 
all of the water so furnishecl it, and in addition 
th ere to said s11m of $793.91. 

10. Complair1a11t has received no bill from 
defendanf for a11y water furnisl1ed it si11ce A11 -

g~ust 31, 1926, but from complainant's readings 
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of its meters it believes that at the rate prop-
erly chargeable for said month under said 
agreements the water furnished it by defend-
ant is of the value of approximately $1,860. Com-
plainant is ready and willing at any time to pay 
defendant at said rate for tl1e water furnished 
it by defendant during · September, 1926, or there-
after to b-e so furnished it, after applying against 
the proper charges the ref or the surn of $793.91 
so remaining unused out of the $150,000 paid by 
complainant to defendant on July 22, 1919. Com-
plainant is also willing if required by this Honor-
able Court so to do to secure to defendant the 
payment of the sum of $42,227.13 so as aforesaid 
claimed b·y the defendant should it be found 
to be entitled thereto by this court or by any; 
other court having jurisdiction to determine said 
controvers~y, and during the continuance of this 
suit to similarly . secure payment to defendant of 
any amounts which may be in dispute pending 
the further furnishing of water to complainant 
by defendant. 

11. Complainant has from . time to time en-
deavored to settle the controverBy so existing 
between it and the defendant, or to l1ave the same 
determined by any court of competent juris-
diction in the premises. The defendant, how-
ever, has refused to eitl1er attempt to negotiate 
such a settlement or to have said controversy so 
determined. 

12.- Under, date of September 23, 1926, defend-
ant serve ·d upon complainant a notice signed on 
its behalf by James Benny, tl1e City Attorney 
of defendant, of which the following j.s a true 
copy: 
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''DEPARTMENT OF PUBLIC AFFAIRS 
Office of City Attorney 

Bayonne, N. J. 
September 23rd, 1926. 

Federal Shipbuilding· Company 
Newark, New Jersey. 
Gentlemen:-

I herewith enclose water bills by the City 
of Bayonne against your company amount-
ing to $192,227.03, which after crediting the 
sum of $150,000 as per agreement of 1918, 
leaves a b·alance due to the City of $42,-
227 .03. 

I also enclose a detailed statement of these 
bills beginning with September, 1918, and 
ending August 31st, 1926, both inclusive. 
You will notice that the . bills are rendered 
at different rates, viz, from September, 1918, 
to December, 1922, both inclusive, at $1.20, 
and from January, 1923, to August 31, 1926, 
both inclusive, at $1.75. T.he increase in 
the rate is due to the increase imposed u·pon 
tl1e City by the Board of Public Utility Com-
missioners, of the amount to be paid per 
million gallons to the Water Company. 

Your prom :pt attention to this matter is 
requested, otherwise it will be necessary 
for the City to discontinue supplying you 
with water. Unless the matter is satis-
factorily adjusted within 15 days after this 
date, the City will feel obligated to take the 
action above • indicated. 

JB:RL 
Encl.'' 

Yours very truly, 
(Signed) James Benny, 

City Attorney. 
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Complainant is credibly informed and believes 
that unless it meets the demand contained in said 
notice for the payment of the sum of $42,227.03 
mentioned therein the defendant will discontinue 
its water s11pply to complainant and refuse to 
further furnish water to it. This information 

10 and belief is based upon both the above letter 
and statements made to representatives of com.-
plainant by the Director of Revenue and Finance 
of the City of Bayonne, the officer directly in 
charge of its Water Supply Department and of 
the revenue derived therefrom. 

13. Complainant is engaged in carrying on an 
important shipbuilding a11d dry doclr business, 
and other constr11ction work, on its Kearny prop-
erty. For these purposes it has heretofore con-

20 structed and now maintains and has in use upon 
said propert)r a large number of val11able build-
ings and ship ways and much valuable equip-
ment. It now and always has on said ways or 
in the dry dock and repair basin connected with 
said property a substantial number of vessels 
under construction or in the course of repair. 
All of said buildings, ways, equipment and ves-
sels are dependent upon said w~ter supply for 
protection against fire. During the month of 

30 August, 1926, complaina11t employed at its said 
plant an average of approximately 1,650 em-
ployees. 'The average number of such employees 
has increased during the mo11th of September, 
1926, and the work now on hand at said plant 
,vill require the further augmenting of said force. 
Complaina11t has no other source of ,vater supply 
than that of the defendant a11d said water supply 
is indispensable for the usual and necessary 
operatio11 of complaina11t 's said plant and for 

40 
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fire protection as afore said. The discontinuance 
of said water supply would, therefore, of neces--
sity work irreparable injury to complainant. 

Complainant is without adequate remedy in the 
courts of law and therefore prays: 

1. That the City of Bayonne, the defendant 
to this suit, may answer this bill of complaint 
(an answer under oath being waived) and each 
statement herein made. 

2. That the said defendant may be enjoined 
and restrained from cutting off, interfering with 
or diminishi11g its supply of water to complain-
ant and from taking any steps, actions or pro-
ceedings to interfere with its continuing to sup .. 
ply water to com.plainant. 

3. That this court may settle and determine 
the rate or rates payable by complainant to de-
fendant for the water heretofore furnished by 
defendant to complainant or hereafter to be so 
furnished under said agreements. 

4. That this Honorable Court may make a de-
cree determining and adjudging the rights of the 
parties with respect to the subject-matter of this 
suit so that the said controversies between tnem 
may be finally settled and determined. 

5. That complainant may have such further 
and other relief in the premises as may be equita-
ble and just. 

6. Tl1at a writ of subpoena may issue com.-
mantling said defendant to answer this bill of 
complaint and to abide by such decree as this 
Court may make herein. 

LINDABURY, DEPUE & FAULKS, 

10 
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Solicitors for and of Counsel with Coillplainant. 40 
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Schedule A. 

AGREEMENT No. 1. 

This Indenture, made in original triplicate the 
18th day of November, in the year of our Lord 
one thousand nine hundred and eighteen, between 
Federal Shipbuilding Company, a corporation of 
the State of New Jersey, party of the first part, 
hereinafter called the '' Shipbuilding Company,'' 
the 11:ayor and Council of the City of Bayonne, 
a municipal corporation. of the State of New 
Jersey, party of the second part, hereinafter 
called tl1e ''City,'' and New Y orl{ Transit Com-
pany, a corporation of the State of New York, 
party of the third part, hereinafter called the . 
'' Transit Company.'' 

Whereas, The Shipbuilding Company is the 
owner and in possession of a tract of la11d in the 
City of Jersey City, County of Hudson and State 
of New Jersey, bounded westerly by the Hacken-
sack River, easterly by the Morris Canal, north-
erly by said canal and 'lands of Morris Canal 
and Banking Company, and southerly by lands 
of the Central Railroad Company of New Jersey, 
which said tract of land is shown on the plan at-
tached hereto and made a part hereof; and 

Whereas, Th·e City is the owner of a strip of 
land apprqxiJI1ately 20 feet in width extending 
tl1rough said lands of the Shipbuilding Company 
from the easterly banl{ of the Haclrensaclr River 
to the westerly line of said Morris Canal, which 
said strip of land is designated on said plan by 
the letters ''A-A'' and ' Whereas, The City arid the Transit Company 
respectively have certain limited rights of way 
for pipe lines and telegraph and telephone lines 

\ . 

I 
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through portio11s of said lands of the Shipbuild-
ing Compa11y and the City is now maintaining 
and operating two (2) water pipe lines, each 30 
inches in diameter, which are located in part 
under the said lands of the Shipbuilding Com-
pany and near the easterly line thereof and the 
Transit Company is now maintaining and operat-
ing two (2) oil pipe lines respectively 6 inches 
and 8 inches in diameter, which are or may be 
located in part along and upon the easterly line 
of said lands of the Ship,buildi~g Company; and 

Whereas, It is to the mutual benefit of the 
parties hereto and it is their desire to have their 
respective rights in said lands determined, modi-
fied and defined as hereinafter set forth; 

Now, there£ ore, this Indenture witnesseth: 
That the parties hereto for and in consideration 
of the premises, the mutual grants, covenants 
and agreem .ents herein contained and the sum 
of one dollar ( $1.00) b.y each to the other paid 
and other good and valuable considerations, re-
ceipt whereof is hereby . duly acknowledged, do 
hereby grant, covenant and agree to and with 
each other as follows: 

A. 
1. The Shipbuilding Company, subject to the 

terms and . conditions hereinafter contained 
grants, conveys, and confirms to the City, its 
successors and assigns, forever, the right to lay, 
construct, maintai11, repair, operate and remove 
three (3) water pipe lines of which the two (2) 
existing lines and the extensions thereof shall 
not exceed 30 inches each, and the third line to 
be hereafter constructed shall not exceed 48 
inches internal diameter, under and across the 
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following strips of land each 20 feet in width 
(a) beginning at the southeasterly corner of said 
lands of the Shipbuilding Company and extend-
ing thence northerly adjoining and parallel with 
the - easterly line of said lands to the southerly 
line of said strip of land approximately 20 feet 

10 in width owned by the City, which said right of 
way is designated on said plan ''B-B,'' (b) be-
ginning at the northerly line of said strip of land 
approximately 20 feet in width owned by the City 
and extending tl1e11ce northerly and westerly 
adjoining and parallel with the easterly and 
northerly lines of said lands of the Shipbuilding 
Company to the high-water line of the south-
easterly shore of the Hackensack River, which 
said right of way is desig ·nated on said plan 

20 '' C-C,'' ( c) beginning at the high-water line of 
the southeasterly shore of the Hackensack River 
at the end of the last mentioned rig·ht of ,vay and 
extending thence westerly adjoining . and parallel 
with the northerly line of lands now or formerly 
under the waters of the Hackensack River 
granted by the State of New Jersey to Charles 
Siedler by deed dated February 14, 1895, and 
recorded in Bool{ 614 of Deeds for said County 
of Hudson, page 621, etc., to the exterior line for 

30 piers mentioned in said grant and further in the 
same direction as far as the right of the Ship-
building Company to make such grant of a right 
of way extends, which said right of way is desig-
nated on said plan ''D-D.'' 

And also the right to use such additional width 
not to exceed 20 feet adjoining said high-water 
line of the Hackensack River at the beginning 
of said right of way designated on said plan 
''D-D,'' as may be reasonably necessary for pil-

40 ing, masonry and trussing to retain said pipes 
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in the position in which they ar~e laid and to se-
curely a11chor the water pipe lines laid under 
said Hackensack River and connect them with 
the water pipe lines on the .southeasterly bank 
of said river. 

Together with ing-ress and egress to and from 
said rights of way at any and all times and places 
to lay, construct, maintain, repair and operate 
said water pipe lines, but so as not to interfere 
unnecessarily with the operations of the Ship-
building Company, its successors or assigns. 

Subject, however, to the _ right of the Transit 
Company, its successors and assigns, to maintain, 
operate, repair and remove either or both of its 
said existing oil pipes in so far as the same may 
now be laid on said rights of way, but such right 
of the Tra11sit Company shall cease and deter-
mine upon the removal or abandonment of such 
oil pipes. 

And subject, also, to the right of the Transit 
Company, its successors and assigns, to cross 
said rights of way with its oil pipe lines either 
over or under the water pipe lines now or here-
after laid thereon at or near the southerly ter-
minus of the right of way designated on said 
plan '' E-E, '' and at or near the northerly ter-
minus of the right of way designated on said 
plan ''F-F,'' hereinafter granted to the Transit 
Company by the Shipbuilding Company. 

Excepting and Reserving to the Shipbuilding 
Company, its successors and assigns, forever, 
the full and complete ownership, use and enjoy-
ment of the lands through which said rights of 
way of the City extend, subject only to the rights 
and privileges hereby granted to the City, in-
cluding, but not by way of . limitation, the right 
to the Shipbuilding Company, its suecessors and 
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assigns, to fill in and to construct, maintain, re-
place, alter, repair and use on, under, over, 
across and along said lands through which said 
rights of "\\ray extend, wires, pipes, conduits, 
sewers, railroad tracks, industrial track:s, roads, 
bridges, tunnels and cranes, together with the 

10 right to erect, maintain, replace, alter, repair 
and use all necessary supports tl1eref or, and also 
the right to reclaim, fill and dock out over the 
pipes laid or to be laid on said right of way be-
low high-water line of the Hackensack~ River, giv-
ing the City the opportunity to protect its pipes 
in place by piling or otherwise, but none of such 
excepted or reserved rights shall ever be so exer-
cised as to unnecessarily interfere with, impair 
or lessen the right hereby granted to the City to 

20 lay, construct, maintain, repair, operate and re-
move said water pipe lines on said rights of way. 

Said gra11t to the City, its successors and as-
signs, is also made subject to and upon the fol-
l6wing express terms a11d conditions, to wit: 

First: Said water pipes shall be laid and 
maintained at a sufficient depth below the surf ace 
of the said lands of the Shipbuilding Company 
as the same are now or shall hereafter be filled 
and graded, not to prevent or inter£ ere with the 

30 rights to the use and enjoyment of such lands 
l1ereby excepted and reserved to the Shipb ·uild-
ing Company, its successors and assigns. 

40 

Second: The location of any of said water 
pipes wl1ether now or hereafter laid shall not be 
so altered or changed as to interfere with the 
exercise of the rights and privileges hereby ex-
cepted and reserved to the Shipbuilding Com-
pany, its successors and assigns, in the lands 
through which said rights of way exte11d. 
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Third: The water pipe lines on that part · of 
tl1e right of way below high-water marl{ of tl1e 
Hackensack River shall be laid, maintained and 
operated subject to and in accordance with the 
approval and direction of the War Department 
of the United States and of the Board of Com-
merce and Navigation of the State of New Jer- 10 
sey and their respective successors. 

Fourth: In case the City, its successors or 
assigns, abandon the pipe lines laid on said 
rights of way or cease to use them for a period 
of two years for the transportation of water, 
then all tl1e rights and privileges hereby granted 
shall thereupon revert to the Shipbuilding Com-
pany, its successors and assigns, and thereafter 
all the rights and privileges of the City, its suc-
cessors and assigns, shall cease and determine, 20 
e~cep 1t the right to enter upon and remove its 
pipes and other material from said rig ·hts of way 
within four ( 4) months after such abandonment 
or expiration of such cessation of use, such right 
to be so exercised as not . to interfere with the 
exercise of the rights and privileges hereby ex-
cepted and reserved to the Shipbuilding Com-
pany, its successors and assigns, in the lands 
through which said rigl1ts of way extend. 

Provided, however, that no delay on the part 
of the City, its successors or assigns, ·in laying 
said 48 inch pipe line shall operate as an aban-
donment or waiver of the right to lay, construct, 
maintain, repair, operate and remove said 48-
inch pipe line hereby granted to the City, its suc-
cessors and assigns, by the Shipbuilding Com-
pany. 

2. The Shipbuilding Company, subject to the 
terms and conditions hereinafter_ contained, 

30 
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grants, conveys and confirms to the Transit Com-
pany, its successors and assigns, forever, the 
right to lay, construct, maintain, repair, operate . 
and remove four ( 4) oil ·pipe lines to be con-
structed of pipe not to exceed 12 inches internal 
diameter under and across the following strips 

10 of land each 10 feet in width: 
(a) Beginning at a point in the soutl1erly line 

of said lands of the Shipbuilding Company where 
it is intersected by the westerly line of the rigl1t 
of way hereby granted to the City designated on 
said plan '' B-B'' and extending thence northerly, 
adjoining and parallel with said westerly right of 
way line of the City, to the southerly line of said 
strip of land approximately 20 feet in width. 
o,vned by the City, which said right of way is 

2 O designated on said plan '' E-E. '' 
(b) Beginning at a point in the northerly 

line of said strip of land approximately 20 feet 
in width owned by the City where it is inter-
sected by the westerly line of the right of way 
hereby granted to the City designated on said 
plan '' C-C'' and extending thence northerly in a 
straight line adjoining and parallel with said 
westerly right of way line of the City until the 
right of way hereby granted meets the southerly 

30 line of said right of way of the City where the 
same curves west toward the Hackensack River, 
which said right of way is designated on said 
p Ian ' ' F -F. ' ' 

__ A __ nd also the right to maintain, operate, repair_ , 
and remove either or both of tl1e said existing 
oil pipes of the Transit Company in so far as the 
same may now be laid on said rig~hts of way 
hereby granted to the City by the Shipbl1ilding 

· Company, such rigl1t to cease and determine upon 
40 the removal or abandonment of such oil pipes. 
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And also tl1e right to cross said rights of way 
of the City with oil pipe lines either over or 
under the water pipe lines now or hereafter laid 
thereon at or near the southerly terminus of the 
right of way designated on said plan ''E-E'' and 
at or near the northerly terminus of the right of 
way designated on said plan ''F-F'' hereby lO 
granted to the Transit Company by the Ship -
building Company. 

Together · with ingress and egress to and from 
said rights . of way at any and all times and 
places . to lay, construct, maintain, repair . and 
operate said oil pipe lines, but so as not to inter-
fere unnecessarily with the operations of the 
Shipbuilding Con1pany, its successors or assigns. 

Excepting and reserving to the Shipbuilding 
Company, its successors and assigns forever, the 20 

full and complete ownership, use and enjoyment 
of the lands through whicl1 said rights of way 
of the Transit Company extend subject only to 
the rights and privileges hereb3 T granted to the 
Transit Company, including, but not by way of 
limitation, the right to the Shipbuilding Com-
pany, its successors and assigns, to fill in and to 
construct, maintain, replace, alter, repair and 
use on, under, over, across and along said lands 
throug--h which said rig ·hts of way exte11d wires, 
pipes, cond11its, sewers, railroad tracks, indus-
trial trackR, roads, bridges, tunnels and cranes, 
together with the right to erect, maintain, re-
place, alter, repair and use all necessary sup-
ports the ref or, but none of such excepted or re-
served rights shall ever be so exercised as to 
unnecessarily interfere "'rith, impair or lesse11 
the right l1ereb~y gra11ted to th.e Transit Com-
pany to la)r, constrl1ct, maintain, repair, operate 

30 
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and remove said oil pipe lines on said rights of 
way. 

Said grant to _the Transit Company, its suc-
cessors and assigns, is also made subject to and 
upon the following expr~ss terms and conditions, 
to wit: 

First: Said oil pipes shall be laid and main-
tained at a sufficient depth below the surface of 
the said lands of the Shipbuilding Company as 
the same ate 110w or shall hereafter be filled and 
graded before any of said oil pipes are laid 
thereon so as not to prevent or interfere with the 
rights to· the use and enjoyment of such lands 
hereby excepted . and reserved to the Shipbuild-
ing Company, its successors and assigns. 

Second: Tl1e location of any of said oil pipes 
wh.ether now or hereafter laid shall not be so 
altered or cl1anged as to interfere with the ex.er-
cise of the rights and privileges hereby exc.epted 
a,nd· reserved .to the Shipbuilding Company, its 
successors and assigns, in the lands throt1g·h 
which said rig ·hts of way extend. 

Third: In case the Transit Company, its suc-
cessors or assigns, abandon the pipe lines laid on 
said rights of way or cease to use them for a 
period of two (2) years for the transportation of 
oil, then all the rights and privileges hereby 
granted shall thereupon revert to the Ship 1build-
ing Company, its successors, and assigns, and 
thereafter all the rig ·hts and privileges of tl1e 
Transit Company, its successors and assigns, 
shall cease and determine, except the right to en-
ter upon and remove its pipes and other material 
from said rights of way within four ( 4) months 
after such abandonment or expiration of suc.h 
cessation of use, sueh right to be so exercised as 

40 not to interfere with the exercise of the rights 
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·and p1rivileges hereby excepted and reserved to 
the Sl1ipbuilding Company, its successors and as-
signs, in the lands tl1rough which said rights of 
way extend. 

Provided, however, that no delay on the part 
of the Transit Company, its successors or assigns, 
in laying said pipe lines or any of them shall 
operate as an abandonment or waiver of the right 
to lay, construct, maintain, repair, operate an ,d 
remove said pipe iines hereby granted to the 
-Transit Company, its successors and assig ·n.s, by 
,the Shipbuilding Company. · · 

Fourth: The right hereby granted to the 
Transit · Company to cross the water pipe lines 
of the City shall be so ex~_rcised as not to injure 
said water pipe lines and so as not to interfere 
with the proper hydraulic grade of said water 

• pipes. 

B. 
1. The City, subject to the terms and condi-

tions hereinafter contained, grants, conveys, 
confirms to the Transit Company, its successors 
and assig ·ns, forever, the right to lay, ,construct, 
maintain, rep ·air, operate and remove four ( 4) oil 
pipe lines to be constr11cted of pipe not to exceed 
12 inches inter11al diameter under and across a 
strip of land 10 feet in width beginning at _ a point 
in the southerly line ·of said strip of land approxi-
mately 20 feet in ,vidth owned by the City distant 
20 feet westerly from the westerly line of said 
Morris Canal and extending thence northerly 
along a line 20 feet distant from an·d p·arallel with 
said westerly line of said Morris Canal to the 
northerly line of said strip of land approximately 
20 feet in width owned by the City, which said 
r ight of way is designated on said -plan ''E-F.'' 
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And also the right to maintain, operate, repair 
and remove either or both of said existing oil 
pipes of the Transit Company in so _far as the 
same may now be laid on that part of said strip 
of land app·roximately 20 feet in widtl1 owned by 
the City between the easterly line of the right of 

10 way hereby granted and the westerly line of said 
11: orris Canal, su·ch right to cease and determine 
upon the removal or abandonment of sucl1 oil 

20 
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40 

• pipes. 
Together with ing·ress and egress to .and from 

said right of way at any and all times and places 
to lay, construct, maintain, repair and operate 
said oil pipe lines, but so as not to interfere un-
11ec~ssarily with the operations of the City, its 

• suceessors or assigns. 
Excepting and reserving to the City, its succes-

sors and assig ·ns, forever, the full and complete 
bw11ership·, use and enjoyment of the lands 
through which said right of way extends, subject 
only to · the rights and privileg--es hereby granted 
to the Transit Company, including, but not by 
,vay of limitation, the rig]1t to the Cit"jr, its suc-
cessors a11d assigns, to fill in and to construct, 
maintain, replaee, alter, repair and use on, under, 
over, across and along said lands tl1ro11gl1 which 
said right of way extends, wires, pipes, conduits, 
sewers, railroad tracks, industrial tracks, roads, 
bridges, tunnels and cranes, together with the 
right to erect, mai11tain, replace, alter, repair and 
11se all necessary supports therefor, but none of 
such excepted or reserved rigl1ts shall ever be so 
exercised as to unnecessarily interfere with, im-
pair or lessen · the right hereby granted to tl1e 
Transit Con1pany to la ·y, construct, maintain, re-
pair, operate and re1nove said oil pipe lines 011 
said right of ,vay. 



29 

Bill of Cotnplaint-Schedule A. 

Said grant to the Transit C.omp 1any, its succes-
sors and assigns, is also made sub-ject to and 
upon the following express terms and con·ditions: 

First: Said oil pipes shall be laid and m.ain-
tained at a sufficient depth below the surface of 
the said lands of the City as the same are now or 
shall hereafter be filled arid graded before any of 
said oil pipes are laid thereon so as not to pre -
vent or interfere with the rights to the use and 
enjoyment of such lands hereb ,y excepted and re-
served to the City, its successors and assigns. 

Second: The location of any of said oil pip ,es 
whether now or hereafter laid shall not be so 
altered or changed as to inter£ ere with the exer-
cise of the rights and privileg ·es hereby excepted 
and reserved to the City, its successors and as-
signs, in the lands throug ·h which said right of 
way extends. 

Third: In case the Transit ·Comp·any, its suc-
cessors or assig·ns, abandon the pipe lines laid on 
said right of way or cease to use them for a 
p•eriod of two (2) years for the transportation of 
oil, then all the rights and privileges hereby 
granted shall thereupon revert to the City, its 
successors and assigns, and thereafter all the 
rights and privileges of the Transit Company, its 
successors and assigns, sl1all cease and determine, 
except the right to enter upon and remove its 
pipes and other material from said right of w·ay 
within four ( 4) months after such abandonment 
or expiration of such cessation of use, such right 
to be so exercised as not to interfere with the ex-
ercise of the rights and privileges hereby ac-
cepted and reserved to the City, ~ts successors 
and assigns, in the lands through which said right 
of way extends. 
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Provided, however, that no delay on tl1e part 
of the Transit Company, its successors or assigns, 
in laying said pipe lines or any of them shall op-
erate as an abandonment or waiver of the right 
to lay, constr11ct, maintain, repair, operate and 
remove said pip ·e lines, hereby granted to the 

10 Transit Company, its successors and assigns by 
the City. 

2. The City for itself, its successors and as-
signs, expressly excepting, reserving and not i11-

cluding the rights and privileges hereby granted, 
conveyed and confirme ·d to it by the Shipb11ilding· 
Company, remises, releases, - surrenders, dis-
charges a!]-d forever q11it-claims and relinquishes 
unto the Shipbuilding Company, its suceessors, 
and assigns, forever, any and all estate, rigl1t, 

20 title interest, privilege, control, prop ·erty, posses-
sion, claim a11d demand whatsoever, as well in 
law as in equity, of the City, of, in and to all an ~1 
every of said lands of the Shipbuilding Company 
shown on such plan and every part and p,areel 
1hereof, · and of, in and to the lands now or for-
merly under the waters of the Hackensack River 
.in fro11t of said lands and every part and parcel 
thereof, with the appurtenances, and particularly, 
but 11ot by way of limitation, any and all estate, 

3 0 :right, title, interest, p-rivilege, control, property 
:possession, claim and demand, which it has or it 
or its successors or assigns may hereafter have 
of, in and to said lands and lands under water re-
ferred to above under or by virtue of the follow-
ing instruments: 

-40 

(a) Grant from George F·. Gantz to New York 
and New Jersey Water Company, dated October 
15, 1895, and recorded in Book 667 Deeds for said 
Co11nty of Hudson at Page 195. 
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(b) Grant from Abigail P. Wauters to Turner 
A. Beall, dated September 17, 1895, and recorded 
in Book 651 of Deeds for said Hl1dson County at. 
Page 491. 

(c) Grant from Abigail P. Wauters and 
others to Turner A. Beall, dated September 3, 
1896, and recorded in Book 653 of Deeds for said 
Hudson County at Page 500. 

( d) Grant from Charles Siedler to New Y orlr 
and New Jersey Water Company, dated October 
3, 1895, and recorded in Book 662 of Deeds · for 
said Hudson County at Page 554. 

( e) Grant from George W. Flaacke and James 
B. Vredenburgh to Turner A. Beall, dated Sep-
tember 11, 1895, and recorded in Book 662 of 
D,eeds for said Hudson County at Page 527. 

3. The City, for itself, its successors and as-
signs, covenants and agrees to and with the Ship-
building Company, its s11ccessors and assigns, as 
follows: 

First: The City, its su~cessors and assigns, in_ 
so far as it and they shall from time to time have 
the legal right so to do, will furnish to the Ship-
building Company, its successors and assigns, 
upon demand in writing, water from the pipes 

10 

20 

laid on said rights of way hereby granted to the 30 
City by the Shipbuilding Company, at the mini-
m.um market rate paid by any consumer of an 
equal ql!-antity of water from said pipe lines, so 
long as said pipes shall remain upon said rights 
of way or any part thereof. 

Second: The City, its successors and assigns, 
shall and will at all times hereafter while it may 
maintain said water pip -e lines or any thereof 
across said lands of the Shipbuilding Company 
maintain the same in good order and repair and 40 
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prop ,erly operate the same, but a breach of this 
covenant shall not work a forfeiture of the rig ·hts 
and privileges herein granted to tl1e City, its s11c-
cessors and assigns. 

C. 

1. The Transit Company for itself, its succes~ 
sors and assigns, expressly excepting, reserving 
and not including the rights · and privileges 
hereby granted, eonveyed and confirmed to it by 
the Ship •b·uilding Company, ren1ises, releases, sur -
renders, diseharg ·es and forever quit-clairr1s and 
relinquishes unto the Shipbuilding Company, its 
successors and assigns, forever, any and all es-
tate, right, title, interest, privileges, control, prop-
erty, possession claim and demand, whatsoever, 
as well in law as in equity, of the Transit Com-
pany, of in and to all and every of said lands of 
the Shipbuilding Company shown on such plan 
and every part and parcel thereof, and of, in and 
to the lands now or formerly under the waters of 
the Haekensack River in front of said lands, a11d 
every part and parcel thereof with the app11r-
tenan ·ces, and particularly, but not by way of 
limitation, any and all estate, right, title, interest, 
privilege, -control, property, possession, claim and 
demand which the Transit Company has or which 
it or its successors or assig·ns may hereafter have 
of, in and to said lands and lands under water re-
ferred to above under or by virtue of the follow-
ing instruments: 

(a) Grant from Delos E. Culver and others to , 
John B. Barbour, dated l\{ay 21, 1881, and re-
corded in Book: 365 of Deeds for said Hudson 
County at Page 40. 

(b) Consent by William H. Chaddock and 
others to making of abo·ve grant, dated May 2, 

; 
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1881, and recorded in Book 366 of Deeds for said 
Hudson County at Page 72. 

(c) Grant from Abigail P. R,. Wauters to John 
B. Barbour, dated August 27, 188'0, and recorded 
in Book 356 of D,eeds for said Hudson County at 
Page 504, and re-recorded in Book 360 of Deeds 
for said County at Page 144. lO 

( d) Grant from C?arles Siedler to Standard 
Oil Comp·any, dated May 24, 1881, and re,corded 
in Book 360 ~f Deeds for said Hudson County at 
Page 164. 

(e) Grant from Abral1am P. Newkirk to John 
B. Barbour, dated August 28, 1880, and recorded 
in Book 356 of Deeds for said Hudson County at 
Page 492, and re-recorded in Book: 360 of Deeds 
for said County at Page 146. 

(f) Grant from Michael D. Vreeland to John 20 

B. Barbour, dated August 28, 1880, and recorded 
in Bool{ 356 of Deeds for said Hudson County, at 
Page 495, and re-recorded in Book 3_60 of D·eeds 
for said County at Page 148. 

(g-) Grant from George M. N e,vkirk to John 
B. Barbour, dated September 9, 1880, and re-
corded in Book 356 of Deeds for said Hudson 
County at Page 490, and re-recorded in Bool{ 360 
of Deeds for said County ~t P'age 142. 

(11) Deed from New York Transit Co1npany to 
Federal Ship ,building Company, dated August 8, 
1918, and recorded in the Office of t.he Register of 
I-Iudson .County on August 15, 1918, which said 
deed excepts and reserves to tl1e Transit Com-
pany, its successors and assigns, a rig ·ht of way 
for pipe lines over a portion of tl1e lands tl1ereby 
conveyed. 

(i) Lease from J-ohn J. Post and otl1ers to 
J ol1n B. Barbour, dated Septernber 3, 1880, and 

30 
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recorded in Book 362 of Deeds for said Hudson 
County at Page 560. 

(j) Lease from John V. H. Cler1den11ey to 
John B. Barbour, dated September 2, 1880, and 
recorded in Book 356 of D·eeds for said Hudson 
County at Page 493, and re-recorded in Book 360 
of Deeds for said County at Page 266. 

(k) Agreement between John B. Barbour a11d 
John V. H. · Clenden11ey, dated August 6, 1883, 
and recorded in Book 383 of Deeds for said II 11d-
son County at Pag ·e 191. 

: 2. The Transit Company for itself, its suc-
cessors and assigns, expressly excepti11g, -reserv-
ing and not in-eluding the rigl1ts and privileges 
hereby granted, conveyed arid confirmed to it by 
the City, remises, releases, surrenders, discharg·e8 
and forever quit-claims and relinquishes unto the 
City, its successors and assigns, forever, any and 
all estate, right, title, interest, privilege, co11trol, 
~property, possession, claim and · demand whatso-
ever as well in law as in equity of tl1e Transit 
Company, of, in and to said strip of land approxi-
mately 20 feet in width, owned by the City shown 
on sueh plan and every part an.d parcel thereof, 
an·d of, in and to the lands now or f orme:rly under 
the waters of the Hackensacl{ River, in front of 
said lands and every part and parcel thereof, with 
the .-:ap,purtenances, and p 1articularly but not by 
way of limitation, any and all estate, right, title, 
interest, privilege, control, property possession, 
claim and demand which the Transit Company 
lias or which it or its su-ccessors or assigns may 
hereafter have under or by virtue of the grant 
from Ge.orge M. Newkirk to John B. Barbour, 
dated September 9, 1880, and recorded in Book 
356 of Deeds for said Hudson County at Page 
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490, and re-recorded in Book:· 360 of Deeds for 
said County at Pag ·e 142. 

3. The Transit Company, for itself, its suc-
cessors and assigns, cove11ants and agrees to and 
with the Shipbuildin .g Company and the City, 
their and each of their suceessors and assigns, as 
follows: 

First: The Transit Company, its successors 
and assigns, shall and will at all times hereafter 
while it may maintain said oil pipe lines, or any 
thereof across said lands of the Ship •building· 
Company and the City or eitl1er of them, main-
tain the same in good order and repair and prop-
erly operate the same, but a breach of this cove-
nant shall not worl{ a forfeiture of the rights and 
privileges herein g-ranted to the Transit ·Com-
pany, its successors and assigns. 

In witness whereof, the parties hereto have 
caused ~his indenture to be duly and p,roperly 
executed as of the day and year first above 
written. 

FED ,ERAL ·SHIPBUIL ·DING COMP ANY, 
By E. H. Gary, President. 

Approve·d as to form: 
W. W. Corlett, 

11-19-18. 
(SEAL.) 

Attest: 
Thomas Murray, 

Assistant Seeretary. 
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THE MAYOR AND COUNCIL OF THE CITY 
OF BAYONNE·, 

By .................. !1ayor. 
Attest: 

..... , .............. , Clerk. 

NEvV YORK TRANSIT COMP ANY, 
(SEAL.) By D. S. Bushnell, President. 

Attest: 
Geo. ChesebTo, Secretary. 

AGREEMENT NO. 2. 

. This Indenture, mad·e in original duplicate 
20 the 18th day of Novem.ber, in the year of our 

Lord one thousand nine hundred a11d eighteen, 
betwee11 Federal Shipbuilding Company, a cor-
poration of the State of New Jersey, p-arty of 
the first part, hereinafter called the '' Ship-
building Company,'' and The Mayor and Council 
of the City of Bayonne, a municipal corporation 
of the State of New Jersey, party of the second 
part, hereinafter called the ''City.'' 

Witnesseth, Tl1at the Shipbuildi11g Company 
30 for and in consideration of the cov·enants of the 

City hereinafter contained, the sum of one dol-
lar ($1.00), good and lawful mo11ey of the United 
States of America, and other good and valuable 
considerations, to it paid by the City at or be-
fore the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, 
l1as granted and conveyed and by these presents 
does grant and convey to tl1e City, its successors 
and assigns, forever, the right to lay, construct, 

40 maintain, repair, operate and remove tl1ree (3) 
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water pipe lines of which two (2) lines shall 
not exceed 30 inches each and the third line 48 
inches internal diameter under and across a 
strip of land in the Town of Kearny, County of 
Hudson and State of New Jersey, 20 feet in 
width beginning at the point where the boundary 
line · between lands of the Shipbuilding Company 10 
and lands now or formerly of the Blast Furnace 
Products Corporation intersects the southerly 
line of the Morris Canal and extending thence 
westerly adjoining and parallel with said south-
erly line of said Morris Ca11al 523.74 feet more 
or less to the point where the two present 30 
inch water pipe lines of the City are laid under 
said Canal, which said right of way is designated 
on a plan hereto attached and made a part here-
of as ''A-A.'' 20 

Together with ingTess and egress to arid from 
said right of way at any and all times and places 
and so as not to interfere unnecessarily with the 
operations of the Shipb -uilding Company, its 
successor or assigns, to lay, construct, maintain, 
repair and operate said water pipe lines. 

Exce-pting and reserving to the Shipbuilding 
Company, its successors and assigns, forever, the 
full and complete ownership, use and enjoyment 
of the lands throug ·h which said right of way 30 
of the City extends, subject only to the rights and 
privileg ·es hereby gra .nted to the city, including, 
but not by way of limitation, the right to the 
Shipbuilding Companj 7, its successors and as-
signs, to fill in a11d to construct, maintain, re-
place, alter, repair and use on, under, over, across 
and along said lands through which said right 
of way extends, wires, pipes, conduits, sewers, 
railroad tracks, industrial tracks, roads, bridg·es, 
tunnels and cranes, together with the right to 40 
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erect, maintain, replace, alter, repair and use 
all necessary supports there£ or, bt1t none of . st1ch 
excepted or reserved rights shall ever be so ex-
ercised as to u11necessarily inter£ ere with, impair 
or lessen the right hereby granted to t11e City to 
lay, construct, maintain, repair, operate a11d re~ 
move said water pipe lines on said right of way. 

Said grant to the City, its successors and as-
signs, is also made st1bject to a11d upon the follo,v-
ing express terms and conditions, to wit: 

First: Said water pipes shall be laid and mai.11-
tained at a sufficient depth below the surface of 
the la11ds of the Shipbuilding Company as the 
same are now or shall hereafter be filled and 
graded, not to prevent or interfere with the rigl1ts 
to the use and enjoyment of such lands hereby 
excepted and reserved to the Shipbuilding Com-
pany, its successors and assigns. 

Second: The location of any of said water pipes 
whether now or hereafter laid . shall not be so 
altered or changed as to interfere with tl1e · ex-
ercise of the rights and privileges hereby ex-
cepted and reserved to the Shipbuilding Com-
pany, its successors and assigns, in the lands 
through which said right of ,vay extends. 

Third: In case the City, its successors or as-
signs, abandon the pipe lines laid on said right 
of way or cease to use them for a period of two 
(2) years for the tranS'portation. of water, then 
all the rights a11d privile,ges hereby gTanted shall 
thereu ·pon revert to the Shipbuilding · Compar1y, 
its successors and assigns, and thereafter all the 
rights and privileges of the City, its successors 
and assigns, shall cease and determine, except the 
right to enter upon and remove it pipes and 
otl1er material from said rigl1t of way within 
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four ( 4) montl1s after such abandonment or 
cessatio11 of -use, such right to be so exercisecl 
as not to inter£ ere with the exercise of the rights 
and privileges hereby excepted and reserved to 
the Shipbuilding Com·pany, its successors and 
assig ·ns, in the lands throu-gh which said right 
of way extends. 

Provided, however, that no delay on the part 
of the City, its successors or assigns, in laying 
said 48-inch pipe line shall operate as an abandon .-
m.ent or ,vaiver of the right to lay, co11struct, 
maintain, repair, operate and remove said 48-inch 
pipe line hereb·y granted to the City, its succes-
sors and assigns, by the Shipbuilding · Company. 

The City, for itself, its successors and assigns, 
covenants and agrees to and with the Shipbuild- _ 
ing Com·pany, its successors and assigns, as fol-
lows: 

First: The City, its suc·cessors and assigr1s, 
in so far as it and they shall from time to time 
have the legal right so to do will furnisl1 to the 
s·hipbuildi11g Company, its successors and as-
signs, upon demand in writing, water from the 
pipes laid on said right of way hereby gTanted 
to the City by the Shipbuilding · Company at the 
minimum market rate paid by any consumer of 
an equal quantity of water from said pipe lines, 
so long as said pipes shall remain upon said 
right of way or any part thereof. 

Second: The City, its successor and assigns, 
shall and will at all times hereafter while it may 
maintain said ,vater pipe lines or any thereof 
across the lands of the Shipbuilding Company, 
maintain the same in good order and rep .air and 
properly operate the same, but a breach of this 
covenant shall not work a forfeiture of the rights 
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and privileges hereby granted to the City, its suc-
cessors and assigns. 

In witness ,vhereof, the parties hereto have 
caused this indenture to be duly and properly ex-
ecuted as of the day and year first above written. 

10 FEDERAL SHIPBUILDING COMP ANY, 
By E. H. Gary, Presider1t. 

A·p·proved as to form: 
W. W. Corlett, 

11/19/18 
(SEAL) 

Attest: 
Thomas Murray, 

Assistant Seeretary. 
20 

THE MAYOR AND COUNCIL OF 
THE CITY OF BAYONNE, 

By ........................ , Mayor. 

Attest: 
.................... , Clerk. 

- AGREEMENT NO. 3. 

30 This Agreement, made in original duplicate 
the 18th day of November, 1918, by and between 
Federal Shipbuilding Company, a corporation of 
the State of New Jersey, of the first part (here-
inafter called the ''Company''), and The Mayor 
and Council of the City of Bayonne, a municipal 
corporation of the State of New Jersey, of the 
second part (hereinafter called the ''City''), 
witnesseth: 

Whereas, The City has acquired and is now 
40 operating the water works plant of New York 
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and New-Jersey Water Company, a corporatio11 
of the State of New Jersey, which for a number 
of years has supplied the water used in the City, -
consisting in part of a right of way and certain 
water pipe lines thereon extending across prop-
erty now owned by the Company located on the 
west side of the Hackensack River in the Town 10 
of Kearny, County of Hudson, State of New 
Jersey, and in part of a strip of land approxi-
mately 20 feet in width owned by the City on the 
east side of the Hackensack: River in the City 
of Jersey City, in said _County of Hudson, and 
t,vo 30-inch water pip•e lines extending along 
such strip and thence upon a right of way of the 
City across other lands owned by tl1e Company, 
tl1e said water pipe lines being · connected by two 
18-inch water pipe lines laid under the said Hack- 20 
ensack River also forming part of said plant; 
and 

Whereas, the City, in order to increase the 
capacity of its said water ,vork:s plant, l1as de-
sired to lay a third pipe line, 30 inches in 
diameter, under the said river and has asked 
for tl1e consent thereto of the said Company as 
o,vner of certain riparian rights in order that the 
said n.ew line might be laid directly across said 
river in a manner to avoid one or more a11gles 30 
,vhich ,vould be 11ecessary in following the exact 
course of the existing 18-inch lines 11nder said 
river; and 

Whereas, instead of carrying out such project 
it has been and is deemed mutually to the in-
terest of the City and of the Company that the 
location of the existing pipe lines herei11bef ore 
referred to should be changed and new pipe 
lines of a greater total capacity constructed by 
tl1e City as sho,vn 11po11 the bl1ie print an- 40 

/ 
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nexed hereto and made a part hereof mark:ed 
'' Exhibit A,'' and as hereinafter set forth; and 

Whereas, By indenture bearing even date here-
with b,etween the Company, the City and New· 
York Transit Company and delivered simultane-
ously herewith and as part of the consideration 
for this agreement, the Compa11y has granted, 
conveyed and confirmed to the City tl1e necessary 
rights of way on the ea.st side of the Hack:ensack: 
River for such re-location of the City's pipe lines; 
and 

Whereas, By another indenture beari11g even 
date l1erewith and delivered simultaneously here-
with and as part of the consideration for this 
a,greement, the Company has also granted to the 
City a part of the necessary new rigl1t of way 
on the west side of the Haclrensack River for 
such re-location of its pipe lines and the City 
has acquired from the Blast Furnace Prodl1cts 
Corpo~ation the remainder of such new right of 
way on the west side of the Hackensack River. 

-Now, therefore, in consideration of the prem-
ises and of the mutual p,romises hereinafter set 
· forth, the parties hereto have agTeed and do 
hereby agree each with the other as follows: 

1. 
The Company agrees : 

(a) To pay to the City, upon tl1e execution and 
delivery of this agreement, $2,500.00 in cash as 
and for its full share of the cost of acquiring 
said right of way over the lands of the Blast 
Furnace Products Corporation. 

(b) To purchase from the City and to pay in 
advance for the sam.e at the time of the com-

_ 40 mencement of the work to be done b·y the City 
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as hereinafter described, water of the value of 
$150,000.00, to be furnished and delivered from 
time to time to the Company from the pipe lines 
and water plant of the City as needed by the 
Company, to be measured b·y meter and charged 
for at the current p,rices of water sold by the 
City at such times for consumers of an equal 10 
quantity. 

(,c) It is estimated by the City that the entire 
cost of the work of changing · its pipe lines and 
laying its new pipe lines as indicated on said 
blue print and as hereinafter described, will be 
a·pproximately $:500,000.00. Of this amount the 
Company agrees to pay to the City in install-
ments as hereinafter p1rovided not to exceed 
$350,000.·00, upon the agreement of the City that 
the amount so paid to it shall be expended solely 20 
in defraying the cost of said work. 

2. 
The City agTees: 
(a) That it has represented and no,v rep-

resents to the Company that the re-location of 
said pipe lines of the City will have to be carried 
out in substantially the following' manner: 

First: A 30-inch pipe will have to b,e laid on 
said new right of way west of the Hackensack 
River from the point on the south side of the 
Morris Canal, where said canal is crossed by the 
t"'~o -present water pip ·e lin.es of the City to the 
westerly bank of the Hackensack River. The 
points between which said pipe will have to be 
laid are designated on said blue print ''A-A.'' 

Second: Two 30-inch pipes will then have to 
be laid across and under the Hackensack River 
from the west bank thereof to the east banl{ 

30 
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thereof, at a depth of not less than twenty-six 
feet below mean low water. 

Third: A 3O-inch pipe will then have to be 
laid on said new right of way east of the Hack-
ensack River from the east bank thereof at or 
near the northeasterly corner of the property 
of the company south of the Morris Canal along 
or near the northerly and easterly sides of said 
property to the northerly line of the said strip 
of land approxim.ately 20 feet in widtl1 o,v11ed 
by the City. The points between ,vl1ich said pipe 
will have to be laid are desig11ated on said 
blue print '' B-B. '' 

This work v\1hen done ,vill afford the City a11 
opportunity to connect up a 30-inch line with 
its present ,vater pipe lines 011 the east and 
,vest sides of the Hackensacl{ River. Wl1en so 
connected the City will tal{e llp a11d remove 
all of the pip ,e lines a11d appliances located on 
the portion of the said 20-foot strip marked _ 011 

the said blue print as '' C-C,'' a11d also, but 11ot 
until the Company is receiving an adeql1ate 
supply of water through the 12-inch and 18-inch 
pipes to be provided and laid by the City as 
hereinafter specified, all of its pip-e lines and ap-
pliances located on the City's said rigl1t of way 

30 over the Company's property west of the Hacken-
sack River, marl{ed on tl1e said blue prir1t as 
''D-D,'' and will relay said pipes or such portion 
of them as may be necessary along the relocated 
pipe line con11ecting the same up with the second 
30-inch pipe line extendin,g across and l1nder 
tlie I-Iackensack River. 

The City before taking· up and removing any 
of its said pipe lines a11d appliances located on 
its said rig·]1t of vvay west of tl1e Ifacke11sack: 

40 River, marked on saicl bl11e print as ''D-D,'' ,vill, 
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as part of the work to be done hereunder, provide 
and lay, and will also furnish any and all labor, 
material and appliances suitaqle or necessary for 
laying and for any and all excavations, construe-

-tion, back~ filling, shoring, piling or other work 
incident to th.e laying of the following water 
pip-es across and _ under tl1e Compa11y's prop- 10 
erty west of the Hackensack River, (1) a 12-irich 
pipe extending westerly from the Company's 
12-inch connection with the City's pipe lines on 
said right of way to the Compa11y's 6-inch con- · 
nection ,vith said pipe lines, the points between 
which said 12-inch pipe is to be laid being desig-
nated on said blue print as being ''E-E,'' and 
(2) an 18-inch pipe extendin -g 11ortherly from the 
Compa11y's said 6-inch connection with said pipe 
lines to tl1e City's pipe li11es to be laid on its 20 
said new right of way west of the Hackensack 
River, the poi11ts bet,veen wl1ich said 18-inch 
pipe is to be laid being · designated on said blue 
print as '' E-F. '' Said 12-inch pipe shall be 
properly con11ected by the City with the Com-
pany's 12-inch intake pipe at the poi11t designated 
on said blue print as '' E, '' and said 18-inch pip•e 
shall be prop -erly connected by tl1e City with saicl 
12-inch pipe to be laid b·y th.e City and with tl1e 
Company's 6-i11ch intake pipe at the poi11t desig- 30 
nated on said blue print as '' E,'' and with the 
City's 30-inch pip,e lines laid 011 said n_e,v right 
of way of the City west of the Hack:ensack: River 
at the point designated 011 said blue print as 
'' F. '' The City will also at its sole cost and ex-
pense provide and install an 18-ineh water meter 
of a type approved by the Con1p•any with a co11-
nection to both of said 30-incl1 pi1Je li11es of tl1e 
Citv. v 

40 
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Said pip ,es sl1all be cast iron hub and spigot 
water pipe, Class B, according to the specifica-
tions of the American Water Work:s Association, 
and shall be laid so that the top of the pipe is 
three (3) feet b·elow the surface of tl1e ground, 
and where deem.ed necessary by the Company's 
engineer, on piling · or other foundations approved 
by the said engineer. All work: in connectio11 with 
the layin ,g of said pip ,es shall be done under the 
supervision of the Company's engineer and to 
his satisfaction, and so as not to interfere ,vitl1 
the operation of the Company's plant. 

Said 12-inch and 18-inch pipes when laid and 
said meter when installed sl1all be and become 
the property of the Company, and thereafter 
shall b,e repaired, mai11tained, replaced and 
operated at its sole cost and expense. In ex-
change for said 18-inch water meter the Com-
pany will deliver to the City the 6-inch, 8-inch 
and . 12-inch water meters now owned by the . 
Company. 

It is further represented by the City that the 
foregoing work must be done by contract as the 
City has neither the e·quipment nor organiz .ation 
to undertak:e ·:·:~tl1e same itself. The City therefore 
undertakes to enter into a legal contract to have 
said work performed, which contract ,vill pro-
vide for tl1e usual progress payments as the 
work advances. To the extent that it will suffice, 
the . City undertakes and agrees to make all 
progress p•a.yme11ts upon said work when due 
from the said sum of $150,000.00 to be paid to 
the City by the Company as an advance payment 
for water, and thereafter the Com·pany agrees 
to pay the City, upon receipt of proper certifi-
cates of the engineer in charge of the work 
selected by the City, the amounts shown to be 
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due upon said work up to the sum of $350,000.00, 
hereinabove mentio11ed in p•aragraph ( c) of sec-
tion 1 hereof, which amounts as paid, the City 
agrees in turn to apply and use solely in payment 
of the -said work. 

(b) The City accepts full responsibility for 
and control over the work of re-locating and im-
proving its pipe lines as hereinbef ore described, 
and reserves absolutely to itself the right _ to 
select all necessary material and to determine 
the method of re-locating · the said pipe lines. 

The City further agrees, notwithstanding any-
thing herein contained, that the pip•e lines so to be 
located, constructed and maintained by it upon 
the said new rights of way shall be constructed 
of proper m.aterial and that all of the work in 
con11ection therewith shall be done in a good and 
workmanlike manner and so as not to unneces-
sarily interfere with any of the work or opera-
tions of the ow11ers of tl1e land or so as to injure 
any of their other property. 

( c) Tl1e City agTees to entirely complete tl1e 
said re-location and reconstruction of all of such 
pipe lines and to connect up the same ready for 
use, and also to remove its p,resent pipe lines 
and appliances from its right of way over the 
Company's property westerly of the Hackensack: 
River shown as '' D-D '' on such blue print, and 
from its own property easterly of the Hacken-
sack River ,vi thin the limits shown as '' C-C'' on 
such blue print, not later than May 1, 1919, pro-
vided that a reasonable extension of time to com-
plete said work shall be granted to the City for 
delays, if any, due to riots, strikes, delays in 
transportation, delays in · manufacture of ma-
terial, or any other cause beyond the reasonable 
control of the City or its contractor. 
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( d) Upon the removal, as herein provided, of 
its pipe lines and appliances from that portio11 of 
the City's property easterly of t4e Hackensack 
River, shown as ''0-0'' on such blue print, the 
City shall and will offer at public sale to be held 
in accordance with the la,vs of the State of New 

10 Jersey free and clear from all encumbrances, 
except the right of way for oil pipe lines granted 
to N e,v York Transit Company by the City by 
said indenture bearing even date herewith be-
tween the Company, the City and said New York 
Transit Com·pany, all of said strip of land 20 
feet i11 width so as aforesaid owned by the City 
east of the Hackensack River, together with all 
of the right, title and interest of the City, its 
successors and assig·ns in and to the lands now 

20 or formerly under the waters of the llackensack 
River in front of such strip, reserving · to itself, 
its successors and assigns, ho,vever, a right of 
w·ay for its pipe lines over the most easterly 20 
feet of said strip, the portio11 of said strip of 
land in which such right of way is to be re-
served being shown on such blue print as '' C-G,'' 
,vhich said right of way so to be reserved upo11 
such sale shall b·e in all respects identical with 
the rights of way over the said lands of the Com-

30 pany east of the Hackensack River, granted, con-
veyed and confirmed by the Company to the City 
by the first above mentioned indenture. 

The amount of not in excess of three hu11dre<l 
fifty thousand dollars ($350,000.00) to be paid as 
afore said by the Company to the City hereunder 
( other than for water) shall be reduced by an 
amount equal to the net proceeds of said sale; 
and if the Company, prior to said sale, has so 
paid to the City an amount "\\1l1ich, with the net 

40 proceeds of said sale exceeds three h11ndrecl 
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fifty thousand dollars ($350,000.00), then · tl1e 
City will refund to the Company an amount equal 
to such excess, but in no event more than three 
hundred fifty thousand dollars ($350,000.00). 

( e) Upon the completion of · said work, the 
City is to have the right during the ensuing 
period of three (3) months to take up, remove, 
retain and have as its own property the two said 
18-inch water pipe lines now laid under the 
Hackensack River. If, however, the City shall 
not remove or cause such -last mentioned pipe 
lines to be taken up and removed within such 
period of three (3) months, it shall be reg ,arded 
as having abandoned said -two 18-inch pipe lines 
to · the Company, and the Company may at any 
time thereafter if and when it so desires, take 
up and remove such two 18-inch pipe lines at its 
expense and retain the same or the . proceeds of 
any sale or other disposition thereof .,vhich it 
may make as and for the property of the Com-
pany. 

(f) Upon the completion of the work of re-
-locating its said pipe lines, the City will execute 
-~nd -deliver or cause to be executed and delivered 
to · the Company without further consideration 

· such deeds or other instrum .e11ts as may be neces-
sary to convey and release to the Company, its 
successors and assig ·n all of the right, title and 
interest which the City or any mortgagee or 
mortgagees now . and tl1e11 has or have in and 
to the lands comprising the present right of way 
of the City extending over property of the Com-
pany west of the Hackensack .River shown on said 
blue print as '' D-D. '' 

(g) The City . undertakes imme1iately upon 
the . execution of this a,greement to procure and 
deliver to the Company such releases or other 

" 
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instruments as shall be proper or necessary to 
remove from the lands of the Company on the 
east bank of the Hackensack River shown on such 
blue print, and the lands now or formerly under 
the w·aters of said river in front thereof, and 
every part and parcel thereof, with the appurte-

10 nanees, tl1e lien of the following mortgages: 
1. 1\1:ortgage from New York: & Ne-,v Jersey 

Water Company to The State Trust Company, 
Trustee, dated April 20, 1895, - and recorded in 
Book 336 of Mortgages for said Co11nty of Hud-
son, page 522. 

2. Mortgage from New York & N e,v Jersey 
Water Company to The State Trust Company, 
Trustee, dated October 29, 1895, and recorded in 
Book 347 of Mortgages for said County of Hud-

20 son, page 266 . . 
3. J\{ortgage from New York & N e,v Jersey 

Water Com·pany to T.he City Trust Company 
of New York, Trustee, dated July 2, 1900, and, 
recorded in Book 429 of l\I ortg·ag~es, pa .ge 529. 

Except in so far as said mortgages or any of 
them are or may be a lien on the rights of ,vay 
granted, conveyed and confirmed by the Company 
to the City by said indenture bearing even date 

30 herewith betwee11 the C·ompany, the City and 
New York Transit Compa11y, and the City further 
agrees at all times hereafter to indemnify and 
save and keep harmless the Company of, from _ 
and against any and all claims or demands which 
may be made against the Company, and any 
and all loss, costs, damage, co11nsel fees, charges, 
suits, actions and expenses of whatever ki11d a11d 
nature that shall or may at a11y time arise, accrue 
or happe11 to be brought ag·ainst the Company 
for or by reason of or in any ." 1ay connected ,vitl1 

40 
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said mortgages or a11y of them affecting all or 
any part of the Company's said lands and lands 
now or formerly under the ,vaters of tl1e Hacken -
sack River in front tl1ereof, with the appurte-
nances. 

The provisions of this agreement shall apply 
and enure to the benefit of and be binding upon lO 
the parties hereto, their successo·rs and assigns, 
it being understood that the said assigns of the 
Company include, but not by ,vay of limitation, 
the Federal Dry Dock and Repair Company, a 
corporation of the State of New Jersey, to which 
the C_ompany contemplates conveying the portion 
of its property sit11,ate on the easterly side of the 
Hackensack River prior to or during tl1e per-
formance of this agreement. 

In Witness Whereof, the Company has here-
unto caused its corporate seal to be an11exed and 
this instrument to be signed by its preside11t and 
attested by its secretary, and the City has here-
unto set its municipal seal and causes this in-
strument to be sig·ne,d and attested by its p-roper 
municipal officers d11ly authorized to execute the 
same. 

FEDERAL SHIPBUILDING C01IP ANY, 
By E. H. Gary, President. 

Approved as to Form: 
W. W. Corlett, 

11/19/18. 
(SEAL) 

Attest: 
Thomas Murray, 

Assista11t Secreta.rJ' . ., 

20 

30 



10 

20 

52 
Bill of Co1nplaint-Schedule A. 

THE MAYOR AND COUNCIL OF 
THE CITY OF BAYONNE, 

By .............. , 11:ayor. 

Attest: 
........ . ........... , Clerk . . 

AGREEMENT NO. 4. 

Indenture, made this fifteenth -day of N ovem-
ber, 1918, by and between the Blast Furnace 
Products Corporation, a corporation duly organ-
iz.ed and existing under, and b·y virtue of the 
L,aws of the State of Delaware, having an office 
in the Town of Ke-arny, County of Hl1dson and 
State of New Jersey (hereinafter ref erred to as 
the '' Gran tor'') and The Mayor and Council of 
the City of Bayor._ne, a municipal corporation in 
the County of Hudson and State of New Jersey 
(hereinafter ref erred to as the ''Grantee'') and _ . --__ ,,_ 
their respective succe~sors and assign~, --witne~s·-:. 

~eth: 
. . 

That, for .. and in conside -ration of the sum of 
one dollar :($1.00}, to it in hand paid, receipt 
whereof is h"ereby acknowledged, and other good 
and valuable consideration, _ the Gra11tor does 
here-b·y sell, gTant a.nd convey to the Grantee the 
right and privilege to lay, maintain and operate 
such w·ater pipe lines as may, from time to time, . 
be necessary for the transportation and supply 
of water to the Grantee under the premises owned 
by the Grantor, situate i11 the Town of Kearny, 
Col1nty of Hudson, and State of New Jersey , 
u·pon a right of way consisting of a strip of lan d 

- twenty feet (20') in width, bounded and described 
as follows: 



r 

l 

l 
l 

... 

53 

Bill of Complaint-Schedule A. 

Beginning at a .northwesterly corner of the 
said premises of the Grantor in the boundary 
line between the premises now or f orn1erly of the 
Federal Shipbuildir1g Company and said prem-
ises of the Grantor, and running thence easterly 
along the southerly line of the Morris Canal, a 
distance of four hundred and forty feet ( 440t) . 10 
more or less, · to the west bank of the Haeken-
sack River; thence in so far as Gran tor can 
grant the same, under and across the said river 
to a point on the east bank of the said Hacl{en-
sack River, approximately at the southerly line 
of the said Morris Canal on the east bank of the 
said I-Iackensack River. 

Together with necessary ingress and egress, 
to construct, maintain, operate, repair and re-
move the said water pipe lines. 

To Have and to Hold the same to the Grantee, 
its successors and assigns forever, for the uses 
and purposes herein expressed, subject, how-
ever, to and up-on the following conditions: 

First: The Grantee will use the said right of 
way for the purposes herein described and only 
for those purposes, and will install and commenee 
the operation of the said pipe lines not later than 
July 1st, 1919, except as necessarily delayed be-
~yond July 1st, 1919, by causes beyond the rea-
sonable eontrol of Grantee or its contractor. 
Within thjrty days after the date hereof, the 
Grantee will make and f11rnish to the Grantor 
a survey of the said rig·ht of way, satisfactory 
to the Grantor, which survey shall be attached 
to an·d considered a part of the -above description 
and this agreement. No gate house or other 
str ucture or obstruction shall b-e erected or placed 
upon the said right of way. 
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Second : All pip,e lines sl1all be laid under the 
surface of the said twenty-foot strip or rigl1t 
of way. The Grantee agrees to keep the said 
right of way free from all filling material, plank-
ing, piping and other materials not actually in 
use in the installation, repair or removal of pipe 

10 lines on the said right of way herein granted, 
and to level off the surface of the said right of 
way and remove · therefrom all filling n1aterial, 
planking, piping and other materials as soon as _ 
possible after any necessary excavation is made, 
and to k:eep and maintain the said surf ace of the 
said right of way level and in a slightly condi-
tion. 

Third: Pipe lines under the said river are not 
in any event to be laid south of a straight line 

20 drawn from the soutl1erly li11e of said twent)r-foot 
strip or righ.t of way herein granted, at the 
westerly banl{ ,of said Hackensacl{ River, to the 
southerly line of said Morris Canal on the east 
l1a11k of the said river, and are to be laid, main-
tained and operated, subject to the approval 
of the ,var Department of the United States, 
and of the Board of Commerce and Navigation 
of tl1e State of N e,v Jersey~ During the installa-
tion the Grantee, may if necessary, use such rea-

30 sonable space at the la11ding place of the said 
pipe lines on the ,vest bank of the said river, 
in addition to the said twenty-foot strip or right 
of way, as may be required for the worl{ of pil-
ing, masonry and trussing to hold and anchor the 
said pipe lines in position, and to connect ,vith 
the said pipe lines unde ·r the rigl1t of way herei11 
granted, but after once being laid and connected 
the position of said pipe lines is not to be 
cl1anged. 

40 
r 
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Fo11rth: The Grantee, at its own cost and ex-
pense, will install and maintain all necessary 
outlets and conneetio11s from the said pipe lines 
under the said rig ·ht of way for furnishing water 
sup·p·ly to the Grantor, its successors and assigns, 
11pon the said premises owned by the Grantor, 
its successors or assigns, and lay and connect 
up a four-inch pipe line and conne-ctions from 
the said pipe lines to the plant _ of the Grantor, 
its successors a11d assigns. After the plant of 
the Grantor, its successors a11d assigns, has been 
so connected ,vith the said pipe lines, and is re-
ceiving its water supply therefrom, the Grantee 
ma)r, if it desires, and ,vithin ninety days there-
after, discon11e;ct and fal{e up the eonnections 
and pipe tl1roug·h ,vhieh the said plant of the 
GTantor no,v receives its ,vater supply from the 
pipe lines to the south of tl1e said premises of 
the Grantor. 

Fifth: The Grantee ,vill install upon, and con-
11ect with, the said pip,e lines, at s11ch places 011 

the said right of way, hereb .y g·ranted as the 
Gra11tor may desig11ate, t,vo six-incl1 fire hydrants, 
and ,vill n1aintai11 the same for the use of tl1e 
Gran tor, its successors and assigns, for pro-
tecti11g against fire any plant or pla11ts of tl1e 
Grantor, its successors and assigns. 

Sixth: As a furtl1er consideration for the mal{-
i11g of this agreen1ent, the Grantee hereby agrees 
that it ,vill furnish and deliver to the Grantor, 
its successors and assigns, the entire water sup-
ply needed for manuf actt1ring, or otl1er purposes, 
upon the said premises of the Grantor, its suc-
cessors and assigns, either from the pipe lines 
to be laid under the said twenty foot strip or 
rig l1t of ,vay or fro111 such other pipe li11es as 

· may be laid for the ,va ter s11pply of tl1e said 

10 

20 

30 

40 



10 

20 

30 

40 

• 

56 

Bill of Complaint-Schedule A. 

Grantee, its successors _or assig11s. For the 
period of twenty-five (25) years from the date 
hereof, the Grantee will furnish and deliv~r such 
water supply to the Grantor, its successors and 
assigns, at the agreed purchase price of one dol-
lar and twenty cents ($1.20) per thousand cubic 
feet, meter measurement, bills therefor to be 
rendered and paid qt1arterly and the Grantee 
further agrees, as a further consideration for 
the making of this agreement, to credit and allow 
the Grantor, its successors and assigns, the sum 
of five thousand dollars ($5,000) on aceo11nt of 
such water to be furnished, by deducting and 
allowing, from the amount of each quarterly bill 
rendered after the date hereof, for water fur-
nished to the Grantor, its successors and assiR"ns, 
the sum of one hundred and twenty-five dollars 
( $125), or if the amount of any such bill be 
less than one l1unc~red and twenty-five dollars 
( $125), then the amount of such . bill, until the 
entire sum of five thousand dollars ($5,000) 
has been credited and allowed. After the ex-
piration of the said twenty-five (25) year p,eriod, 
the Grantee will furnish and deliver sucl1 water 
supply to the Grantor, its successors and assigns, 
at the same rates which the Grantee then charges 
for similar service within the City of Bayonne. 

Each and all of the above covenants and con-
ditions on the part of the Gra11tee (numbered 
''First'' to ''Sixth,'' both inclusive), are express 
conditions of the granting of this right and privi~ 
lege, and (a) if the Grantee shall violate or fail 
in the performance of any of the said conditions, 
or if the said rigl1t of way shall at any time 
cease to be t1sed by the Grantee, its successors 
or assigns, for the purposes herein described, 
then ( at the option of the Gran tor, its success~ · 
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ors and assigns, and witl1out prejudice to, or 
limitation upon, any remedies at law and in 
equity, which the Grantor, its successors and 
assigns may have), any and all rights herein 
granted by the Grantor to the Grantee, and any 
and all right, title and interest in and to said 
right of way, and said premises, shall there-
11pon wholly cease and determine and revert to 
the Grap.tor, its successors and assigns (pro-
vided, }1owever, that if there shall then be other 
satisfactory sources of supply from which the 
Grantee shall furnish the water supply to the 
Grantor, its successors and assigns as in para-
graph ''Sixth'' hereof provided), the Grantee 
shall have the rigl1t to enter upo11 and remove 
the said pipe lines from tl1e said twenty-foot 
strip or right of way, within three months after 
such reversion, restoring the surface of the said 
right of way after such removal. 

It is exp·ressly agreed that the waiver of, or 
redress for, one violatio11 of any covenant or 
condition herein contained shall not preve11t any 
subsequent act or omission, which would have 
originally constituted a violation, from having 
all the force and effect of an original violation. 
No provision of this agTeement shall be deemed 
to have been ,,raived by the Grantor, unless sucl1 
waiver be in ,vriting duly sign.ed by it. 

The Grantee for itself, its successors and as-
-signs, hereby expressly agrees to indemnify and 
save the Grantor, its successors and assigns, 
harn1less of and from any and all clain1s, suits, 
demands or liabilities of any ki11d, 11ature or 
description whatsoever, of or to anyone ,vhomso-
ever, arisi11g 011t of, or by reaso11 of, the use of 
th e said rig·ht of ,vay by the Grantee, its s11c-
cessors and assigns, or by any act of, or omis-
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sion by tl1e Grantee, its successors or assigns, 
in connection with the said right of way or its 
use. 

This agreement shall not restrict or affect the 
use or enjoyment of the Grantor, its successors 
and assigns, of ·the said twenty-foot strip or 

lO right of way, except that the Gra11tor, its sue, 
cessors and assigns, shall not make any use of 
the same which will interfere with its use by 
the Grantee for the purposes herein described. 

IN WITNESS WHEREOF, the party of the 
first part has hereunto caused its corporate seal 
to be annexed and these presents to be signed 
by its president and attested by its secretary; 
and the party of the second part has hereunto 
set its municipal seal and caused these presents 

20 to b-e signed and attested by its proper municipal 
officers duly authorized thereto. 

30 

40 

THE BLAST FURNACE PRODUCTS 
CORPORATION, 

(SEAL) 

Attest: 

BY CHARLES B. JAQ .UA, 

President. 

E. c,. STUCKLESS, 

Secretary. 

THE MAYOR AND COUNCIL OF THE 
CITY OF BAYONNE, 

By .................. . 
Attest: 
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Schedule '' B'' 

By Commissione -r Hosford. 
WHEREAS on the ap -plication of the East Jer-

sey Water Company (now known as the Passaic 
Consolidated Water . Company) an order was 
made by the Public Utility Commissioners on 10 
the 27th day of March, 1923, increasing the rate 
to be paid for water by this City to said vVater 
Company from $19.5·0 to $78 per millio11 gallo11s, 
an·d 

WHEREAS this City upo11 the filing of the said 
decision by the said Public Utility Commissio11-
ers, immediately instituted a suit in the Supreme 
Court to test the right of said Commission to 
increase the rate over and above that provided 
for in the contract made by the said Water Com- 20 pany with the New York and New Jersey Water 
Company, which eontract ,vas purchased by this 
City, from said last rne11tioned company by dee·d 
dated 6th day of Septemb-er, 1918, which Court 
confirmed the said order, and thereupon this 
City appealed the case to the Court of Errors 
and Appeals, which Court by a unanimous deci-
sion filed on the 19th day of May, 1924, · af-
firmed the judgment of the Supreme Court, and 

WHEREAS the said increase in the rate to be 30 
paid by tl1is City to said Water Company by tl1e 
terms of the said order, became operative on 
the first day of January, 1923, and 

\VHEREAS the said increase in the rate to be 
paid b-y tl1is City 11ecessitates the revision of the 
rates heretofore charged const1mers of said water 
supplied by the City. 

THEREFORE, BE IT RESOLVED that tl1e following 
rates be charged, and the same is hereby estab-

-10 
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lished for water furnished by this City to con-
sumers thereof: 
For domestic use-$1.75 per 1,000 cu. ft. Said 

. rate to be charged from Jan. 1, 1925. 
For manuf acturi11g use, under 5'00,000 cubic 

ft. per month, per 1,000 cu. ft ...... $1. 75 
500·,0·00 to 1,000,000 cu. ft. per 
month, per 1,00·0 cu. ft ........... $1.65 

All water in excess of 1,000,000 cu. ft. per 
month, per 1,000 cu. ft ............ $1.50 

All manufacturing plants located on the 
meadows on the West side of New-
ark Bay, (known as the Newark 
Meado,vs) per 1,000 cu. ft ......... $1.75 

The rates for all manuf actories, including 
those lo·cated on the said Newark Meadows, 
are to b•e charge ·d from anuary 1st, 1923, the 
said rates to be in force until all the money due 
the Water Company for the increased rates is 
paid. 

-.. 
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IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Complainant, 

and 

CITY OF BAYONNE, a municipal 
corporation, 

Def enda1it. 

STATE OF NEW JERSEY, l 
CouNTY OF HuosoN. J88

' 

On Bill, etc. 

Affidavit. 

W. C. HEl\IINGWAY, of full age, being duly sworn 
according to law, on his oath deposes and says: 

I am the assistant to L .. H. Korndorff, tl1e Vice-
President and General Manager of Federal Ship-
building and Dry Dock Company, the complainant 
in the above entitled cause. Mr. Korndorff is 
now in California recovering · from an operation, 

10 

20 

and in his absence as such assistant . I am in 
charge of the shipbuilding and dry dock plant of 30 
said company located in the Town of Kearny, 
Hudson County, New Jersey, and mentioned in 
the said bill of complaint. I have been continu-
ously in the employ of complainant at its said 
plant ever since prior to April, 1919, and am en-
trusted with its interests in this suit. I am 
familiar with matters and controversies involved 
therein. I have read said bill of co~plaint and 
thoroughly believe each and every allegation 
and statement made therein to be true. 40 

. ,, 



62 
Affidavit of W. C. H emirigway. 

Complainant is a corporation of the State of 
Ne,v Jersey. It has owned each of the properties 
described in p.aragraph '' 4'' of the said bill of 
complaint ever since prior to April, 1919, and 
still owns each thereof. The statements contained 
in paragraphs '' 5, '' '' 6'' and '' 7 '' of said bill of 

10 complaint are true of my own knowledge, as 
are also the allegations of paragraphs '' 8, '' '' 9,'' 
'' 10'' and '' 11 '' to the best of my knowledge and 
belief. The notice, of which a copy is set forth 
in paragraph ''12'' of said bill of complaint, was 
served on complainant on September 23, 1926 .. 
The statements contained in paragraph '' 13'' of 
said bill are true of my own knowledge. Were 
the City of Bayonne to discontinue its water sup-
ply to the Kearny plant of complainant, not only 

20 would it be impossible to operate said plant but 
same would be liable to be destroyed by :fire as 
the complainant's only source of water · supply at 
said plant for fire prevention, or other purposes, 
is the supply it receives from the City of 
Bayo11ne, as stated in said bill of complaint. 

30 

40 

W. C. HEMINGWAY. 

Sworn and subscribed before me 
this 5th day of October, 1926. 

R. J. KEPLER, 

Notary P11blic of Ne,v Jersey. 
(sEAL) My Commission expires lVIar. 12, 1930. 
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A .ffidavit of Cha.rles W. Brya1i, Jr. 

IN CHANCERY OF NEW JERSEY. 

Betw-ee1i 
FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-
poration, 

C omplainarit, 

and 

CITY OF BAYONNE, a mu11icipal 
corporation, 

Defendant. 

STATE OF NEW JERSEY, I · Lss COUNTY OF HUDSON. f . 

On Bill etc. 
A.ffidavit. 

CHARLES W. BRYAN, JR., of full age, being duly 
sworn according to law, on his oath deposes and 
says: 

I am the Plant Engi.neer of Federal Shipbuild ... 
ing and Dry Dock Company, the complainant in 
the above entitled cause. I have held such posi-
tion continuously since prior to April, 1919, and 
<luring all of said period have been in charge of 
new plant constructio11 work at the Kear11y pla11t 
of the complainant and also in charge of the 
maintenance of the buildings a11d equipment in-
stalled thereo11. 

I have read the bill of complai11t herein and 
fully believe each and every of its allegations and 
statements to be true. On behalf of the def end-
ant I had the oversight and supervision of the re-
location a11d reconstruction of water pipe lines · 
of defendant through complainant's l(ear11y a11<l 
Je rsey City properties following the making of 
the agreements mentio11ed in paragraph '' 6'' of 

10 

20 

30 

40 
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A .ffidavit of Charles W. Bryan, Jr. 

said bill of complaint and of which agreements 
copies are attached to said bill. The water pipe 
lines of the City of Bayonne mentione ,d in para-
graphs ''5,'' ''6'' and ''7'' of said bill were re-
located and reconstructed, as well as additional 
pipe lines of the defendant laid through the said 

10 properties of the complainant, in accordance with 
provisions of said agreements. The statements 
contained in paragraphs '' 11,'' '' 12'' and '' 13'' of 
said bill are true of my own knowledge. 

20 

30 

CI-IARL,ES vV. BRYAN, JR. 

S,vorn and subscribed before me 
this 5th day of October, 1926. 

R. J. KEPLER, 

Notary Public of New Jersey. 
(sEAL} - My Commission expires Mar. 12, 1930. 
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Affidavit of Creighton M. Konkle. 

IN CHANCERY O,F NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AN ·n 

DRY DocK CoMPANY, a cor-
poration, 

C oniplai1iani, 

and 

CITY OF BAYONNE, a municipal 
corporation, 

STATE OF NEW JERSEY, 
C H ss. 

OUN TY OF UDSON. 

On Bill, etc. 

Affidavit. 

CREIGHTON :1{. KoNKLE, of full age being duly 
sworn according to law, on his oath deposes and 
says: 
. I am the Auditor of Federal Shipbuilding and 
Dry Dock Company, the complainant in the above 
entitled cause and as such have charge of its 
records a_nd accounts. I have held said position 
continuously si11ce prior to April, 1919, and dur-
ing all of said time have perf orme~ my said 
duties at the l(earny pla11t of said .company de-
scribed i11 said bill of complaint. As such officer 
I am familiar with the matters in controversy in 
the above er1titled suit. I have read the bill of 
complaint therein a11d thoroughly believe each 
and every of its statements and allegations to be 
true. I have examined a certified copy of pro-
ceedings l1ad by the Board of Commissioners of 
the Cit31 of Bayonne i11 :1I_arcl1 arid April, 1919, 
and know tl1at it appears thereby that the agree-
ments ref erred to i11 paragraph '' 6'' of said bill 

10 

20 

30 

40 



• 

66 

Affidavit of Creighton M. Ko1ikle. 

of complaint were authorized by resolution of 
the said Board fi11ally passed on April 4, l919. 
Payment of $150,000.00 by complainant to def end-
ant, ref erred to in paragraph '' 7'' of said bill of 
complaint was made on July 22, 1919, and from 
July 1, 1919 to August 31, 1926, complainant has 

lO obtained its entire water supply from the City of 
Bayonne pursuant to provisions of said agree-
ments under which said payment of $150,000.00 
,vas made. I am fully informed as to the contro-
versies which have existed and still exist between 
complainant and defendant as to the amounts 
properly chargeable by the latter to the former 
for the water so furnished during said period. 
It has been part of my duty as Auditor of com-
plainant to see that it has paid the p·roper amount 

20 from time to time due the defendant for the ,vater 
so furnished a.nd that no u11d11e credits ,vere takc11 
by the defendant against the sum of $150,000.00 
so paid in advance on July 22, 1919, as well as to 
see that said payments and credits represented 
the full amount which the complainant was obli-
gated to pay for such water. Paragraph ''8'' 
fully states the controversies heretofore and now 
existing between complainant and defendant. I 
lrnovv this to be true because all of the bills ren-

30 dered b·y defendant to complainant for water fur-
11ished during said period have been examined by 
me and also because of interviews which I have 
had from time to time in reference to the amount 
of such credits. The statements contained in 
paragraphs ''9,'' ''10,'' ''11,'' ''12'' and ''13'' 
of said bill are true of my own knowledge. The 
notice, of which, a copy is set forth in paragraph 
'' 12'' of said complaint was served upon me by 
a representative of the City of Bayon11e at the 

40 
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Affidavit of Creighton / M. K ortkle. 

Kearny Plant of complainant on Septemb ,er 23, 
1926. 

CREIGHTON M. KONKLE. 

Sworn and subscribed before me 
this 5th day .of October, 1926. 

R. J. KEPLER, 

Notary Public of New Jersey. 
(s,E-AL) My Commission expires Mar. 12, 1930. 

Certified to be a true copy of the original of 
the foregoing papers. 

LINDABURY, DEPUE & FAULKS, 
Solicitors of Complainant. 

10 

. , . 

30 

40 
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ORDER TO SHOW CAUSE. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

C omplai1iarit, 

and 

CITY OF BAYONNE, a municipal 
corporatio11, 

Def enda1tt. 

0111 Bill, etc .. 

Order to 
Show Cause, 
etc. 

This matter .being opened to the Court by 
Frederic J. Faulks, Esq., of co11nsel with the com-
plainant and the Court having read and consid-
ered the bill of complaint herein and the affidavits 
filed in s11pport thereof, 

• 
It is on this fifth day of October, 1926, on 

motion of Messrs. Lindabury, Depue & Faulks, 
solicitors for the complainant, 

ORDERED, That the def e11dant, the City of 
30 B,ayonne, sho,v cause before the Chancellor at 

the Chancery Chambers in the City of Newark, 
on Tuesday, the ninetee!_lth day of October, 1926, 
at ten o'clock in the f-drenoon, or as soon there-
after as cou11sel can be heard, why a11 inju11ction 
should not issue during the pendency of this suit 
pursuant to the prayer of said bill of complaint, 
a11d 

-40 

IT 1s FURTI-IER ORDERED tl1at until the f11rther 
order of the Court herein the said defendant, the 
City of Bayo11ne, its officers, serva11ts, represen-
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Order to Show Cause. 

tatives and agents, and each thereof, absolutely 
desist and refrain from shutting off, diminishing 
or in any otherwise interfering with or taking 
any steps, actions or proceedings to shut off, 
diminish or inter£ ere with the supply of water 
from the defendant to the complainant, and 

IT 1s FURTHER ORDERED, that a tr11e copy of this 
order and bill of complaint and affidavits thereto 
annexed, which may b·e certified by complainant's 
solicitors, shall be served upon defendant within 
four days from the date hereof by delivering the 
same to the Director of Revenue and Finance or 
the City Attorney of the said City of Bayonne, 
personally, or by leaving the same at the office 
of either of said officers with the agent or person · 
in charge of said office. 

E. R_. WALKER, 
C. 

Respectfully advised, 
• 

ALONZO ·CHURCH, 

V.-0. 

10 

20 

30 

40 
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ORDER FOR CON·T1INUANCE. 

IN CHANCERY OF NEW JERSEY. 

Between/ 

FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-

poration, 
C omplai1iant_, 

a1id 

CITY OF BAYONNE, a municipal 

corporation, 
Def e1idant. 

On Bill, etc. 
Order for 
C on.tinu.ance. 

20 The parties to the ab_ove-entitled suit consent-
ing thereto, 

IT Is, on this nineteenth day of October, 1926, 
ORDERED that the hearing upon the Order to Show 
Cause made herein on October 5, 1926-, b-e and 

. the same is hereby continued until W ednesd .ay, 
November 3, 1926, at ten o'clock in the forenoon, 
or as soon thereafter as counsel ean be heard, at 
the Chancery Chambers in the City of Newark. 

FuRTHER ORDER-ED, that the restraint contained 
30 in the said Order to Show Cause shall be and 

the same is hereby continued until the further 
order of the Court. 

E. R. vVALI{ER, 
C. 

Resp,ectfully advised, 

ALONZO CHURCH, 
V.-C. 

40 
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ORDER FOR CONTINU ANOE. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Complainant, 

and 

CITY OF BAYONNE, a municipal 
corporation, 

On Bill, etc.. 

Order for 
C'ontin.uance. 

The parties to the above-entitled suit consent-
ing thereto, 

IT Is, on this third day of November, 1926, 
ORDERED, that the hearing upon the Order to 
Show Cause made herein on Octob,er 5, 1926, 
be and the same is l1ereby further continued un-
til Tuesday, November 16, 1926, at ten o'clock 
in the forenoon, or as soon thereafter as counsel 
can be heard, at the Chancery Chambers in the 
City of Newark. · 

FURTHER ORDERED, that the restraint contained 
in the said Order to Show Cause shall be and 
the same is hereby continued until the f11rther 
order of the Court. 

Resp 1ectfully advised, 

ALONZO CHURCH, 
V.-C. 

E. R. V\T ALKER, 
C. 

• 

10 

20 

. , . 

30 

40 
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STIPULA·TION. 

IN CHANCER .Y NEW JERSEY. 

Betwee1i 

10 FEDERAL SHIPBUILDING AND 
D·RY DocK COMPANY, a cor-
poration, 0fi Bill, etc. . 

Stipulation. 
C om.plainant, 

and 

CrTY OF BAYONNE, a municipal 
corporation, 

Defendant. 

20 It is hereby stipulated and agreed that the 
order to show eause granted in the above-entitled 
cause shall be continued to Tuesday, November 
16th, and that the restraint contained in the 
said order to show cause shall be and the same ... 
is hereby continued until the further order of 
the Court. 

JAMES BENNY, 
Solicitor for Defendant. 

30 LINDABU 'RY, DEPUE & FAULKS, 
Solicitors for Complainant. 

40 



ORDER FOR CONTINUANOE. 

IN CHANCER·Y OF ' NEW JERSEY. 

Betwee,ri 
FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-
porati9n, 

C ornplai1iant, 

a1id 

CITY OF BAYONNE, a municipal 
corporation, 

Def enda1it. 

On Bill, etc. 

"Ord.er for 
,Co1itinu.-
an.ce. 

The parties to the above-entitled suit consent-
ing thereto, 

IT Is, on this sixteenth day of N ove1nber, 1926, 
ORDERED, that the hearing upon the Order to 
Show Cause made herein on October 5, 1926, 
be and the same is hereb .y further , continued 
until Tuesday, November 23, 1926, at te11 o'clock 
in the forenoon, or as soon thereafter as counsel 
can be heard, at the Chancery Chambers i11 the 

.. 

10 

20 

City of Newark. 30 
FURTHER ORDERED, that the restraint contained 

in the said Order to Show Cause shall be and . 
the same is hereby continued until the further 
order of the Court. 

Resp ·ectfully advised, 

ALON zo CHURCH, 
V.-C. 

C. 

40 
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ORDER FOR CONTINUANCE. 

IN CHANCERY OF NE·W JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Complainant, 

CITY OF BAYONNE, a municipal 
corporation, 

Def enda1it. 

On Bill, etc. 

Ord.er for 
C ontinu,ance. 

20 The parties to the abov~-entitled suit consent-
ing thereto, 
_ IT Is, on this twenty-third day of November, 
1926, ORDERED, that the hearing upon the Order 
to Show Cause made here~n on October 5, 1926, 
be a.nd the same is hereb ,y further continued 

. until Tuesd .ay, November 30, 1926, at ten o'clock 
i_n the forenoon, or as soon thereafter as coun-
sel can be heard, at the Chancery Chambers 
in the City of Newark. 

30 FURTHER ORDERED, that the restraint contained 
in the said Order to Show Cause shall be and 

_ the same is hereb •y continued until the further 
order of the C_ourt. 

Respectfully advised, 

ALONZO CHURCH, 
V.-C. 

E. R. W AL,KER, 
C. 
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ORDER FOR OONTINU ANOE. 

IN CHANCER .Y OF NEW JERSEY. 

Betw ·een 

FEDERAL SHIPBUILDING AND 

DRY DocK COMPANY, a cor-
poration, 

Complainani, 
and 

CITY OF BAYONNE, a municipal 
corporation, 

On Bill, etc. 

Ord.er for 
Continuance. 

10 

The parties to the above-entitled suit consent- 20 
ing thereto, 

IT Is, on this thirtieth day of November, 1926, 
ORDERED, that the heari .ng upon the Order to 
Show Cause made herein 011 October 5, 19·26, 

. be and the same is hereby further continued until 
Tuesday, De,cember 7, 1926, at ten o'clock in · the 
forenoon, or as soon thereafter as counsel · can 
be heard, at the Chancer)r Chamb -ers in the City 
of Newark. 

FURTHER ORDERED, that the restraint contained 30 
in the said Order to Show Cause shall be and 

. the same is hereby continued until the further 
order of the Court. 

Respectfully advised, 

ALONZO CIIURCH, 

V.-C. 

E. R. WALK .ER, 
0. 
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ORDER FOR TEMPORARY INJUNCTION. 

IN CHANCERY OF NEW JERSEY. 

Betw-een 

FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-
poration, 

C 01nplaina11i, 

CITY OF BAYONNE, a municipal 
corporation, 

Def enda1it. 

On Bill, etc. 

Order for 
Temp-orary 
Injunction. 

Th .e Court by its orde-r made herein on the 5th 
day of October, 19·26, having reql1ired the de-
fendant herein to show cause why an injunction 
should not issue . during the pendency - of this 
sl1it purs11ant to the prayer of the bill of com-
plaint, and therein having ordered · the said de-
fendant, its officers, servants, rep-resentatives and 
agents, and each thereof, to absolutely desist a11d 
refrain from shutting off, diminishing or in any 
otherwise interf ering ~--with · o~f' taking any steps, 
actions or proceeding ·s to shut off, diminish or 
inter£ ere with the supply of water from tl1e said 
defendant to the complainant, and the hearing 
on · said order to show cause and such restraint 
having been duly co11tinued u11til this time and 
the parties consenting hereto, 

IT rs, on this 7tl1 day of December, 1926, 
ORDERED as follows : 

1. That during the pendency of this suit and 

40 until the final decree herein the defendant, its 
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Order for Ternporary · Injunction. 

officers, servants, representatives and agents, and 
each thereof, shall be and it and they are hereby 
ordered to further absolutely desist and refrain 
from shutting off, diminishing or in any other-
wise interfering with o·r taking any steps, actions 
or proceedings to shut off, diminish or inter£ ere 
with the supply of water from the defendant to 
the complainant, provided that in the meantime 
the complainant shall pay the defendant for water 
hereafter delivered it at the following rates: 
. Under 5-00,000 cubic feet per month- !$1.75 per 
1,000 cubic feet. 

500,000 to 1,000,000 cubic feet per month-
$1.65 per 1,000 cubic feet. 

1,000,0,00 or over cubic feet per month-$1.50 
per 1,000 cubic feet. 

2. Complainant shall enter into a bond to the 
defendant in the sum of $75,000., with sufficient 
surety, said bond to be approved both as to form 
and surety by a Special Master of this Court, to 
secure to defendant the payment of any sums for 
water heretofore or hereafter delivered by de-
fendant to the complainant and not paid for · by 
the complainant, at such rate or rates as the de-
fendant shall be found to be entitled to receive for 
said water by this Court or by any other Court 
having jl1risdiction to determine the controversy 
existing b·etween the said parties, as set forth in 
the bill of complaint herein. 

E. R. WALKER, 
C. 

Respectfully advised, 

ALONZO CHURCH, 

V.-C. 

10 

. , ' 

30 

40 
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Order for Temporary Injunction. 

We consent to the making, entry and filing of 
the within order. 

LINDABURY, DEPUE & FAULKS, 
Solicitors for Complainant. 

JAMES BENNY, 
Solicitor for Defendant. 
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PETITION FOR LEA VE T;O AMEND 
BILL OF COMPLAINT. 

IN CHANCERY OF NEW JERSEY. 

Betw·een 

FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, _a cor-
poration, 

C omplai1iant, 

and 

CITY OF BAYONNE, a m11nicipal 
corporation, 

On Bill, etc. 

Petition for 
,Leav-e to 
Amend Bill 
of Complaint. 

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey: 

The petition of Federal Shipbuilding & Dry-
dock Company respectfully shows that: 

1. The petitioner is the complainant in the bill 
of complaint herein. 

10 

20 

2. The said bill of complaint has been filed in 
order that a decree may be made thereon enjoin- 30 
ing and restraining the defendant from cutting 
off, inter£ ering with or diminishing its supply of 
water to the petitioner and from taking any steps, 
a.ctions or proceedings to interfere with its con-
tinuing the supply of water to the petitioner, and 
in order that this Court may by its decree settle 
and determine the rate or rates payable by the 
petitioner to defendant for the water heretofore 
furni shed by defendant to the petitioner, or here-
after to be so furnished, under the agreements of 40 
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Petition for Leave to Amend Bill of Complaint. 

which a copy thereof is attached to said bill of 
complaint and made a part thereof. 

3. At the time of the preparation and filing of 
said bill of complaint, the petitioner was errone-
ously informed as to the rates which the defend-

10 ant is entitled to charge the petitioner for the 
water so furnished from February 1, 1925, if the 
petitio11er 's interpretation of said contracts and 
not that of the defendant is determined to be a 
true and correct interpretation thereof. In order 
to obtain a full determination of the controversy 
existi11g between the petitio11er and the defendant 
as to such rates it is necessary for the petitioner 
to amend paragraphs 9 and 10 of its bill of com-
plaint as follows: 

20 

30 

40 

9. At such last mentioned rates the total 
amo11nt chargeable by defendant to complain-
ant for tl1e water so furnished complainant 
from July 1, 1919 up to and including August 
31, 1926 is the sum of $147,206.09, or $2,793.91 
less than the sum of $150,000., so paid b)r 
complainant to defendant in advance. At the 
rates so contended for by defendant the 
charges . for the water so furnished during 

, said period {tggregate, according to def end-
ant's contention, $192,227.13, being $42,227.13 
in excess of said sum of $150,000. Complain-
ant denies that it owes defendant said sum of 
$42,227.13 or any part thereof and claims 
and avers that under the said agreements so 
made between them complainant has paid in 
full for all of the water so furnished it, and 
in addition thereto said sum of $2,793.91. 

10. Complainant has received no bill from 
defendant for any water furnished it since 
August 31, 1926 but from complainant's read-
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Petit -io1i for Leave to Amend Bill of Complaint. 

ings of its meters it believes that at th.e rate 
prop .erly chargeable for said month under 
said agreements- the water furnished it by de-
fendant is of the value of $1,669.65. Com-
plaina11t is ready and willing at any time to 
pay d-ef endant at said rate for the water 
f11rnished it by defendant during September 
1926 or thereafter to be so furnished it, after 
applyi11g against the proper charges therefor 
the sum of $2,793.91 so remaining unused out 
of the $150,000., paid by complainant to de-
fendant on July 22, 1919. Complainant is 
also willing if req -uired by this Honorable 
Co11rt so to do to secure to defendant the 
payment o-f the sum of $42,227.13 so as afore-
said claimed by the defendant should it be 
found to be entitled thereto by this Court or 
by any other Court l1aving jurisdiction to 
determine said controversy, and during tl1e 
continuance of tl1is· suit to similarly secure 
•·payment to defendant of any amounts which 
ma~y be i11 disp11te pending the further fur-
11ishing of ,vater to complaina11t by de-
f e11da11t. 

4. NO subpoe11a has bee11· issued i11 the said Sllit 
and the def eridant has not answered or otherwise 
pleaded to the said bill of complaint, but it has 
appeared in said suit and consented to the grant-
ing of a preliminary injunction therein pursuant 
to the pra~yer of said bill of complaint. 

The petitioner the ref ore respectfully prays 

1. That it may be permitted to amend its said 
bill of complaint i11 tl1e manner above set forth. 

10 

20 

30 

40 



82 

Petition for Leave to Amend Bill of Complaint. 

2. That it may also be permitted to issue a 
subpoe11a requiring the defendant to answer said 
bill of complaint as so amended. 

And your petitioner will ever pray etc. 

LINDABURY, DEPUE & FAULKS, 
10 Solicitors of Petitioner, Federal 

Shipbuilding & Drydock Company. 

20 

30 

40 

Dated February 7, 1927. 

STATE OF NEW JERSEY, l 
CouNTY OF EssEx. J83 • 

C. M. KoNKLE, of full age, being duly sworn 
according to law, on his oath says: 

I am the Auditor of Federal Shipbuilding and 
Dry Dock Company, the petitioner in the forego-
ing petition named; 
. I have read the said . petition and know the 
matters and things therein stated to be true. 

C. M. KONKLE. 

S"rorn to and sub·seribed b•ef ore 
me this seventh day of Febru-
ary, 1927. 

DOROTHY B. GOODEN, 

Notary Public for New Jersey. 
(SEAL) My commission expires Feb. 17, 1931. 
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ORDER GRANTING LEAVE TO AMEND 
BILL OF COMPLAIN·T, ETC. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 

DRY DocK COMPANY, a cor-
poration, 

C ompla-i-na1,it, 

and 

CITY OF BAYONNE, a municipal 
corporation, 

On Bill, etc. 

Order Grant-
ing Leave to 
Amend Bill of 
Complaint, 
etc. 

A petition having been filed herein by Federal 
Shipbuilding & Drydoclr Company, the complain-
ant in the above entitled . cause, whereby it asks 
leave to amend its bill of complai11t therein, 
as hereinafter is permitted, and it appearing that 
no subpoena has been issued and that 110 ansvver 

10 

20 

or other pleading to the said bill of complaint 
has been filed but that the defendant has ap-
peared in said cause, and upon good cause shown: 

30 
· IT Is on this ninth day of February, 1927, 

ORDERED that the said Federal Shipbuilding & 
Drydock Company have leave to amend its said 
bill of complaint so that p,arag·rapl1s 9 a11d 10 
thereof will read as follows: 

9. At such last mentio11ed rates the total 
amount chargeable by defendant to com-
plaina11t for . the water so furnished com- · 
plainant from July 1, 1919 up to and includ-
ing August 31, 1926 is the sum of $147,206.09, 

40 
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Order Granting Leave to Am .end Bill. 

or $2,793.91 less than tl1e sum of $15·0,000. 
so paid by complainant to defendant i11 ad-
vance. At the rates so contended for by 
defendant the eharges for the water so fur-
nished during said period aggregate, aceord-
ing to defendant's contention $192,227.13, 
being $42,227.13 in excess of said sum of 
$150,000. Complainant denies that it owes de-
fendant said sum of $42,227.13 or any part 

. thereof and claims and avers that under the 
s·aid· agreements so made between them com-
plainant has paid in full for all of the water 
so fur11ished it, and in addition thereto said 
sum of $2,793.91. 

10. Complainant has received no bill from 
def e11dant for any water furnished it since 
August 31, 1926 but from complainant's 
readings of its · meters it believes that at the 
rate properly charg .eable for said month 
und .er said agreements the water furnished it 
by defendant is of the value of $1,669-.65. 
Complainant is ready and willing at any time 
to pay defendant at said rate for the ,vater 
furnished it by defendant during September 
1926 or thereafter to be so f11rnished it, 
-after applying against the proper -charg .es 
therefore the s11m of $2,793.91 so remaining 
unused out of the $150,000. paid by com-
plainant to defendant on July 2·2, 1919. ~-
Complainant is also willing if required by 
this Honorable Court so to do to secure to 
defendant the payment of tl1e sum of $42,-
227 .13 so as aforesaid claimed by tl1e defend-
ant should it be found to be entitled thereto 

· by this Court or by any other Court having 
_. :_ jl1risdietion to determine said controversy, 

a·na :-a·11ring the continuance of this ·.-suit to 
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similarly secure payment to defendant of 
any amounts which may be in dispute pend-
ing the furthe :r furnishing of water to 
complainant by defendant. 

and that the said bill of complaint shall be and 
the same is hereby amended accordin .gly. lO 

IT 1s FURTHER 0RDERE ,D that the complainanl 
have leave to issue a subpoena requiring the de-
fendant to answer said bill of complaint as so 
amended and that a true but uncertified copy of 
this order shall also be served on the defendant. 

Resp,ectfully advised, 

4-t\LONZO CHURCH, 

V.-C. 

E. R. WALKER, 
C. 

2-0 

30 

40 

. ,,.. . 
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ANSWER. 

IN CHAN,CERY OF NEW · JE·RSEY. 

Between 

FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-
poration, 

and 

Complainant, · A 1iswer. 

CITY OF BAYONNE, a municipal 
corporation, 

The answer of the defendant, City of Bayonne, 
to the bill of complaint, as amended, filed by the 
complainant, is as follows: 

1. It has no knowledge, but believes to be 
true the allegations contained in paragraph one 
of the complaint. 

2. It admits paragraph 2 of the complaint. 

30 3. It has no knowledge respecting the allega-

40 

tions contained in paragraph 3 of the complaint 
but believes the same to be true. 

4. It has no knowledge resrecting allegations 
contained in paragraph 4 of the complaint, but 
believes the same to be true. 

5. It admits that it became necessary for the 
defendant to arrange to rebuild the said two 
water pip •e lines and also to acquire a right of 
"ray through the properties of complainant for 
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an additional and larger pipe line, but denies 
that any advantage a-cc.rued to it in re-locating 
the rights of way for such ·existing and pro-
posed new water pipe line across complainant's 
properties. 

6. It has no knowledge sufficient to form a, 10 
belief as to the alle-gations contained in para-
graph 6 or the complaint and relies upon com-
plainant to produce the agreements therein re-
ferred to, and the terms and conditions therein 
set forth. 

7. It admits the allegations contained in para-
g~raph 7 of the complaint. 

8. D·efendant admits that it began to fur-
nish complainant with water pursuant to the 
agreements made by it .and the complainant, and 
that there is no disagreement between complain-
ant and defendant as to the amount of water 
so furnished. Respecting the contentions of the 
complainant as to the current price of water sold 
to the complainant by the defendant or to_ other 
consumers, defendant does not answer, but leaves 
complainant to its proofs. 

9. Defe11dant neither admits nor denies the 
allegations of paragraph 9 of the complaint, but 
leaves complainants to its proofs of the allega-
tions thereof. 

10. Defendant neither admits nor denies the 
allegations contained in paragraph 10 of the 
complaint, but leaves complainant to its proof of 
the allegations contained therein, and accepts 
the off er of tl1e complainant to secure to the 
defendant the p·ayment of tl1e bal~nce of $42,-
227.13 clain1ed by it, and sin1ilarily securing the 
payment to the defendant of any amoµ11t that 

20 

30 

40 
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may be in dispute concerning the furnishing of 
water to the complainant by t~e defendant. 

11. Defendant admits the . allegations con-
tained in p•aragraph 11 of the complaint. 

12. Defendant admits the allegations con-
10 tained in paragraph 12 of the complaint. 

Complainant is without sufficient information 
to form a belief as to the truth or falsity of the 
allegations co11tained in paragraph · 13 of the 
eomplaint. 

,· 

CROSS PETl'TION. 

1. The defendant is a municipal corporation 
of the State of New Jersey, incorporated by an 

20 
Act approved March 10, 1869, entitled "An Act 
to Incorporate the City of Bayo11ne, in the County 
of Hudso11 and State of N evv Jersey, being Chap-
ter 147 Laws of .1869.'' Its Charter was revised 
by an Act ap,proved 1farch 22nd, 1872 entitled · · 

30 

· 40 

. '' An Act revising the Act to I11corporate the City 
of Bayonne i11 the County of Hi.id.son and State 
of New Jersey, approved Niarch 10, 1869, '' a11cl 
is kno1vn as Chapter 310 of the La,vs of 1872 . 

._ 

2. · . .LL\t. a special election held in the City of 
Bayonne, March 9, 1915, by a majority vote of 
its electors, the provisions of an act entitled 
'' An Act relating to the regulation, and pro-
viding for the government of cities, towns, bor-
oughs and other municipalities within this State, 
approved April 25, 1911, being Chapter 221 of 
the Laws of 1911, were adopted, and this de-
fendant has ever since been governed by and 
under the amendments thereof and sup,plen1ents 
thereto, and the general laws of the State ap-
plicable to all cities and by such part of its 
charter as still remains in force. 
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· 3. Subsequently on April 13, 1915, at an elec-
tion regularly held, five commissioners were 
elected, and the commissioners so elected duly 
qualified and assumed office at the time fixed by 

• • • law, and they and their successor comm1ss1oners 
have since -administered and are now admin-
istering the affairs of said City. 

· 4. By resolution passed July 18, 1919, the 
corporate title of said City was changed from 

'' The Mayor and Council of the City of Bay-
onne,'' to '' City of Bayonne,'' and as is re-
quired . b,y law, a certified copy of said resolu-
tion was filed in the office of -the Secretary of 
State on July 3'0, 1919. 

10 

5. By agreement dated July 12, 1895, the East 
Jersey Water Company, a Public Utility, con- 20 
tracted to furnish water to the New York and 
New Jersey Water Company for the supply of 
water to the City of Ba-yonne. The prop •erty of 
the New York & New Jersey Water Company 
was subseq11ently taken over by the City of Bay-
011ne, together with the contract under which 
the East Jersey Water Company sup-plied the 
water to the New York and New Jersey Water 
Company, on or about Thiay 3, 1918 . . Under the 
terms of this contract with the East Jersey Water 30 
Comp,any, water was supplied to the City of 

· Bayonne at a rate of $19.50 per million gallons 
of water on the average. -

6-. On February 25, 1922, the East Jersey 
Water Co1npany and associated water e:om-
panies filed with the Board of Public Utility 
Commissioners of this state, a p,roposed amend-
ment providing for increase in rates then being 
charged, and on March 27, 1923, the said Board 
of Public Utility Commissioners permitted the 40 
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• 

East Jersey Water Company and associated 
companies to file a schedule in rates to become 

. effective January 1, 1923, which included a rate 
to the City of Bayonne of $78.00 per million gal-
lons in the place and stead of the rate fixed in 
the contraet of ·$191.50. This finding of the Board 
of Public Utility Commissioners was subse-
quently reviewed by the Supreme Court of this 
State, and the Court of Errors and Appeals, 
and was affirmed in each court. 

7. To meet tl1e rate thus permitted to be 
charged b·y the East Jersey Water Company 
to the defendant, it was obliged to increase its 
charges for water f11rnished to its consumers, 
and did -by app ·ropriate resolution in the month 
of F ·ebruary, 1925, fix the rate to be charged to 
all manufacturing plants located on the mead-
ows on the west side of Newark Bay, known as 
Newark Meadows which included the plant of 
the complainant at $1.75 per 1,000 cubic feet, 
the said charges to be made and become effective 
from the date named in the decision of the 
Board of Public Utilit)r Commissioners, viz: 
January 1, 1923. The said rate to remain in 
force and effe-ct until all of the arrearages whiclt 
were then due to the East Jersey vV ater Com-

3 0 pany from January 1, 1923, were paid. 

40 

8. That in accordance with the said resolu-
tion the officers of the defendant billed to the 
complainant all water consumed by it from 
Jan11ary 1, 1923, at the rate of $1.75 and that in 
the aggregate amo11nt the charges are $92,314.08 
for water consumed during said period. That 
the total amo11nt of charges for ,vater consumed 
from July 1, 1919, at the rate of $1.20 per 1,000 
cubic feet, the aggregate amount for ,vater con-
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sumed during the period from July 1, 1919, to 
December 31, 1922, was $9·9,912.05,, making a 
grand total to August 31, 1926, of $192,227.08, 
deducting the $15,0,000 p,aid b,y .complainant to the · 
defendant, under its aforesaid contract, lea .ving 
a balance due and owing to the complainant of 
$42,227.03, for which this defendant has demanded 10 
payment, and payment thereof has been refused 
by the complainant. 

This defendant the ref ore prays by way of 
c.ross petition: 

(a) The bill of complaint filed agai11st it by 
the complainant herein be dismissed. 

(b.) That this court may settle and determine 
the rate or rates payable- by complainant to de-
f end ant for the water heretofore furnished by 

20 defendant to complainant. 
( c) That this court 1na y determine the amount 

which is legally due and owing to the defendant 
by the co1nplainant, and by its order require 
the defendant to p•ay the same. 

( d) That the defendant ma)r have such fur-
ther and other relief in the premises as may be 
agreeable and just. 

JAMES BENNY, 
30 L. EDWARD HERRMANN, 

Solicitors for and of Counsel with Defendant. 

40 

. ,. 
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REPLICATION AND ANSWER TO CROSS-
PETITION. 

IN CHANCER .Y OF NEW ,JERSEY. 

Betwee1i 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Complainant, 

and 

CITY OF BAYONNE, a municipal 
corporation, 

011/ Bill, etc. 

Replication 
an.d A1iswer 
to Cross-
Petition. 

The complainant joins issue on the answer of 
the ·. defendant. 

As· to the counter-petition contained in said 
answer complainant says as follows: 

1. It believes the allegations of paragraphs 
1 to 4 inclusive to be true. 

2. It has no knowledge or information suf-
30 ficient to form a belief as to the allegations of 

paragraphs 5 and 6. 

3. It has no knowledge or information suf-
fieient to form a belief as to the allegations of 
paragraph 7. In further answer thereto it says 
as follows: Any attempt that may have been 
made in and by the adoption of the · resolution 
therein ref erred to to make the same or any 
rate fixed or attempted to be fixed thereby re-
troactive to January 1, 1923, or to any time 

40 prior to F ·ebruary, 19·25, was invalid and of no 
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effect as against the complainant. That by 
reason of the agreements between complainant 
and defendant for the supply of water by the 
defendant to the co.mplainant, made a part of· the 
bill of complaint he~ein, it was impossible and 
illegal for the defendant to fix a -rate of $1.75 
per 1,000 cubic feet for such Water without fix- 10 
ing at least as high a rate to all other consum-
ers of an equal quantity of water, ,vhich the 
complainant avers the defendant did not by said 
resolution do or attempt to do. 

4. It denies the allegations of paragraph 8 
save t~~t it · admits that the computations in 
said paragraph contained showing the amount 
of the defendant's claim are substantially cor-
rect and also that defendant has demanded pay-
ment a.s in said p-aragrap ·h stated, and that such 20 
payment has been refused by complainant. It 
further says : 

(a) Its bill of complaint herein should not be 
dismissed and that it is entitled to the relief 
therein prayed for. 

(b) It joins in prayer (b) of the said cross-
petition. 

(c) It is not indebted to the defendant in any 
sum. 

LINDABUR.Y, D·E·PUE & FAUL.KS, 
S-olicitors for Complainant. 

30 

40 
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NOTICE OF APPLICATION FOR ORDER 
OF REFERENCE. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

-

20 

FEDERAL SHIPBUILDING AND 

DRY DocK CoMPANY, a cor-
poration, 

C-01nplainant; 

and 

CITY OF BAYONNE, a municipal 
corporation, 

Defendant. 

To James Benny, Esq., 
Solicitor of Defendant: 

On Bill, etc. 
Notice .of 

· Application 
for Order of 
R.ef erence. 

TAKE NOTICE that on Tuesday, the 19th day of 
April, 1927, at the hour of 10 o'clock in the fore-
noon, or as soon thereafter as the matter can be 
heard, at the State House, at Trenton, we shall 
apply to the Chancellor for an order referring 
the above-entitled cause to one of the Vice-Chan-

30 cellors of this Court, to hear the same for the 
Chancellor, and to report thereon to him and 
advise . what order or decree should be made 

40 

therein. 
I-'INDABURY, D,EP ·UE & FAUL ·KS, 

Solicitors of Complainant. 
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ORDER OF REFERENCE. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK COMPANY, a cor-
poration, 

C omplairianJ, 

and 
CITY OF BAYONNE, a municipal 

corporation, 
Def endarit. 

0ft Bill, etc. 
Order of · 
Reference. 

This matter being opened to the Court by 
Messrs. Lindabury, Depue & Faulks, solicitors 
of the complainant, and it appearing that James 
Benny, Esq., solicitor for the defendant, has con-
sented hereto : 

It is, on this 27th day of April, 19·27, on motio11 
of 1fessrs. Lindab·ury, Depue & Faulks, solicitors 
of the complainant, ORDERED that the above-en-
titled cause be ref erred to Hon. Alonzo Church, 
one of the Vice-Chancellors of this Court, to 
hear the same for the Chancellor, and to report 
thereon to him and to advise what order or decree 
should be made therein. 

E. R. W ALI{ER, 
C. 

10 

20 

. ,. 

30 

40 
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Order of Reference. 

We hereby consent to the making, entry ·and 
filing of the above order. 

LINDABURY, D:EPUE & FAULKS, 
Solicitors for Complainant. 

A true copy. 

THOMAS BARBER, 
Clerk. 

JAMES BENNY, 
Solicitor for Defendant. 
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DESIGNA·T'ION. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 
DRY DocK CoMPANY, a cor-
poration, 

Def en,darnl. 
and 

CITY OF BAYONNE, a municipal · 
corporation, 

Defendant. 

On Bill, etc. 
Designation. 

This matter being opened to the Court by 
Messrs. Lindabury, -Dep.ue & Faulks, solicitors 
for the .complainant, a.nd James Benny, Esq., 
solicitor for the defendant, consenting hereto 
it is on this eleventh day of June, 1927, ORDERED 
that the 21st and 22n1d days of September, 19'27, 
at the hour of ten o'clock in the forenoon at the 
Chancery Chambers in the Industrial Office Build-
ing, o. 1060 Broad street, in the City of New-

10 

20 

-ark, in the County of Essex and State of New . 
30 Jersey, be and the same are hereby designated as 

the time and place for the hearing· in the above-
entitled cause. 

ALONZO CHURCH, 
V.-C. 

I hereby consent to the making, entry and filing 
of the above order. · 

JAMES BENNY, 
Solicitor for City of Bayonne, a 

Municipal Corporation, Defendant. 40 



Op·en,ing. 

IN CHANCERY OF NEW JERSE·Y. · 

Sept. 21, 1927. 

Between 

10 FEDERAL SHIP BUILDING & D·RY 
DocK COMPANY, a corpora-
tion, 

Complainant, 

and 
CITY OF BAYONNE, a municipal 

corporation, 

I 

2,.0 ,_-Transcript of shorthand notes of testimony 
taken - in the above-entitled cause before his 
H_onor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chambers, Newark, New Jersey, in the 
presen .ce of 1Iessrs. Lin.dabury, Depue & Faulks 
(by Mr. Faulks) for complainant; James Benny 
and L. Edward Herrmann, for defendant . 

. ~Ir. Faulks: In an effort to save the Court's 
time and to reduce the size of the record as 

30 much as possible, I call counsels' attention to 
the fact that, .-in Paragraph 1 of the Bill of 
Complaint, it is alleged that the complainant 
is a New Jersey corporation known originally 
under the name of Federal Ship Building 
Comp·any and since April, 1919, under the 
name of Federal Ship Building & DTy Docl{ Com-
pany. The answer, in effect, denies or requires 
proof of those allegations. We have certified 
copies of the charters and amendments. I as-

40 sume you are willing to make the admission now? 
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Ope11t,ing. 

Mr. Herrmann : We will make such a·dmission. 
Mr. Faulks: I offer in evidence the four agree-

ments, a copy of ea-ch of which is attached to the 
biil of complaint. I assume it will be agreeable 
to have copies subs~ituted. 

Mr. Herrmann: No objection. 
The Co11rt: ·All right. - They will be received 

and marked. 
Mr. Faulks: · In order that it appear here on 

record what these agreements are, I will describe_ 
them very briefly. 

The :first is dated November 18, 1918, and is 
~ade between -Federal Ship Building Company, 
City of Bayonne and New York Transit Com-
pany. · This is th ·e agreement under which · there -
is a provision for a relocation of the rights of 
way on the Jersey ·City side of the Haekensack 
River. · 

The Court: That will be marked Exl1ibit C. 1. 
(Agreement marked Exhibit C. 1.) 
Mr. :B1 aulks: I offer · the second agreement, be-

ing headed "Agreement No. 2." It bears the same 
q.ate, · and it was made between Federal Ship • 
Building Company and the City of Bayonne. 
This provides for the relocation of the right 
of way on the Kearny side of the river. _ . T.hat '.. 
will be marked Exhibit C. 21 

The Court: That will be C. 2 . 
. (Agreement marked Exhibit C. 2.) 
Mr. Faulks: Yes. I ·offer third agreement, be-

ing the one headed '' Agreement No. 3, '' bearing 
the . same date, · and made between Federal Ship 
Building Company and the · City of Bayonne. 

10 

20 · 

This is the agreement under which the $150,-
000 in question was paid in advance for water. 40 

. , . 
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The C_ourt: That will be Exhibit C. 3. · 
(Agreement marked Exhibit C. 3.) 
Mr. Herrmann: I should like to ha·ve that last 

statement eliminated or modified, because I think 
each of the agreements ref erred to is a hundred 
and fifty thousand dollars. Is that right 1 

1 O Mr. Faulks: No. I am only trying to identify 

20 

them, and I do not hold anybody by any de-
scription of them. I think you are in error. 

Mr. Herrmann: That being the case, of 
course-

1\fr. Faulks: I also offer in evidence the fourth 
agreement. That is Agreement No. 4, made No-
vember 15th, 1918, between the Blast Furnace 
Products Corporation and the City of Bayonne. 
That will be C. 4. 

(Marl{ed Exhibit C. 4.) 
Mr. Faulks: This is the agreement under 

which the right of way through the Blast Fur-
nace Corporation property on the Kearny side. 
of the river was relocated. · 

Mr. Herrmann, in vie,v of what was said upon 
the opening, I imagine that you will be willing 
to stipulate that these agreements actually took 
effect as of July 1st, 1919. I mean b•y that that 

so water was supplied by the defendant to com-
plainant under them the first time beginning a.s 
of that date¥ 

Mr. Herrmann: Yes. · 
Mr. Faulks: I call your Honor's attention _ to 

the fact that Agreement No. 3 has attached to it 
as a part thereof a map or blue print, purport-
ing to show property owned by the Federal Ship 
Building Company, at the time the agreements 
were made, both in Jersey City and in the Town 

40 of Kearny, and showing -also the location of the 
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main by which Bayonne was then supplied with 
water as the same existed· at that time and as it 
was sup·posed to be reloacted under these four 
agreements. 

Are you willing _to stipulate that, Mr. Herr-
mann 1 

Mr. Herrmann : Yes. 
Mr. Faulks: There will be no necessity, there-

fore, for proving ownership. And it should also 
appear on the record that this same map shows 
the property then owned by the Blast Furnace 
Products Corporation referred to in Agreement 
No. 4. 

CHARLES W. BRYAN, JR., sworn for the 
complainant. 

Dire1ct exam.in,ation. by Mr. Faulks. 

Q Will you state your name, Mr. Bryant A 
Charles W. Bryan, Junior. 

·Q And are you connected with the com.plain-
ant, Federal Ship B.uilding & Dry Dock Com-
pany t A I am. 

Q What position f A Plant engineer. 
Q And how long have you held that position f 

A Since J11ly or August, 1917. 
Q Have you been continuously located at the 

company's Kearny plant since that time1 A I 
have. 

Q You are familiar, then, with the conditions 
which existed there in 1918 and 1919 with regard 
to the water mains by which Bayonne receives 
its water supply, coming from Kearny near the 
intersection of Kearny avenue and the Belleville 
Turnpike! A I am, sir. 

10 

20 

30 

40 
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.. 

Q The same thing is · trl1e with regard to · tl1e 
property then owned, or thereafter acquired by 
· the complainant, in Jersey · City ·1 A Yes. · -

Q Does this blue print, attached to Exhibit 
-C. 3, show the location of the ·mains that then 
extended through these Kearny and Jersey . City 
properties? A It does. · 

Q And, also, does it correctly sho,v the pro- \ 
:posed relocation thereof, as provided for in t~e 

. four agr _eements, C. 1 to C. 41 A It does; sir. 
Q. Wl1en the- co1nplainant acquired this Jersey · 

·' . . . . 

City tract, was it all in one holding, or in various 
holdings f A It was in a number of holdings, 
probably eight or nine. 
- · Q And, g·enerally speal{ing, what were the. 
·dimensions or locations · of the various strips 
that made up that entire tract t A The strips 
were a series of narrow strips running-the 
boundaries of which ra1i parallel to the Central 
Railroad and the highway. 

Q And from ,vhere to where 1 A From the 
~f orris Canal to the Hacl{ensack River. 

Q At that time were any of tl1ose strips 
· owned by the City of Bayonne t A Yes, sir .. 

Q Can yol1 indicate on this map entitled '' Sur-
vey of' Jersey City for the New Jersey Title 
Guaranty & Trust Company, S. Dunham~ Tufay 
24, 1918, '' wl1ere this t,vent)r foot strip was lo-

. cated? A Yes, sir. 
Q Please read into the · record from this map 

whatever may be necessary to clearly i11dicate 
such location. A .. The part in question is re-

; corded 011 this map as ''Part Eig~ht-B, D19606.'' 
Do you wish it ~escribed b)r the boundaries? 

Q Well, it lies bet,vee1) the lot shown on the 
: map in _the nam~ of ~- .LQ~ise ._flack, and .the · lot 
there sho,v11 in the 11a1ne -0f Standard Oil Co . 

./ • - - • • •• I • • · -

of N. J., does it 11ot? A Yes, sir . 
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Charles W. Bry ·art, direct. 

Mr. Herrman11: Bayo11ne is willing to con-
cede the fact that this right of vvay was 
formerly owned by it and aba11doned a11d 
relocated on the shore map. 

Mr. Faulks: _ I am not going to spend 
any ti1ne on it, but I tl1ink, perhaps, for the 
upper court to g·et the })icture, it would be 
necessary to portray the situation as it 
exists. 

Nir. IIerr111ann: ,Ve will admit all of it. 
Mr. Faulks: I . offer this map in evidence 

and ask: leave to substitute a copy for it. 
The Co11rt: No objectio11; it will be re-

ceived. 
(:~fap 111arked Exhibit C. ; 5.) . 

. 10 

· · . ~20 Q That shows, Nlr. Brya11, that this t,venty 
foot strip extends from east to "rest from the 

. Nlorris Canal to the I-Iack:ensack~ River and then 
· under tl1e river at an angle or two toward the 
·. Kearny shore of tl1e river. A It _ does. · 

Q v,That was located on tl1at strip, at the time 
that the Federal Ship Building · Company ac-

, quired the ren1ainder of the Jersey City · l1old-
ings f A Two tl1irty-inch water n1ains. 

Q And tl1ey extended, also, under the · river, 
· and tl1ro11gh the I{earny property of the com-
.: plaina11t, as indicated on the n1ap Exhibit C. 3 f 
A Yes, sir. 

Q ,,r ere all tl1ose water mains rebuilt a11d re-
located, follo,ving· '-T 11ly, 1918, in accordance with 
tl1e provision .s of the four ag·reements, C. 1 to 
C. 41 A Yes, sir. 

Q 1fr. Bryan, what ,vas the character of the 
busi11ess carried on b~y- the Federal Sl1ip Build-
ing Company on this Kearny property at the 
tin1e tl1ese ag·ree1nen ts ,vere made 1 A E11gag·ed 

· 30 
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in the construction of steel cargo vessels and in-
cluding boilers, machinery, and so forth, that 
made up the complete vessel. 

Q Well, was that an extensive business, at 
that time f A It was very extensive. 

Q Did the ship building plant, which had been 
10 b.uilt there and was then in use, cost a large 

amount of money t 

l\fr. Herrmann: I ob,jec_t. It is not rele-
vant to the issue. 

The Court: Why is it relevant¥ 
Mr. Faulks: I think that your Honor 

ought to have the picture of the situation 
which existed there. I do not want to go 
into too much detail as to the volume of 

.. 20 business. I do want to show that we ha•d 
a very substantial plant there, that we 
carried on a very large volume of business 
and employed a large number of men and 
generally conducted an extensive b·usiness 
in the use ~f which a large amo11nt of water 
was necessa.ry and is still necessary. 

Mr. Herrmann: I will concede that. We 
will present figures showing the amount of 
water that was used. 

30 M.r. Faulks: Well, we can only be gov-
erned by the pleadings. The answer says 
they know nothing about it. 

However, that ·concession makes it unnec-
essary, I think, to examine this witness any 
further. 

The Court: That is all, sir. 
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Creigh.ton . M. I( on.kle, ___ d.irect. 

CREI 1GHTON NI-. I(ONKLE, s,worn for the com-
plainant. 

Direct examination. b:Y Mr. Faulks. 

Q State your full name, please, Mr. Konkle. 
A Creighton M. Konkle. 10 

Q Are you also connected with the Federal 
Ship Building & D:ry D·ock Company¥ A I 
am. 

Q In what capacity! A Auditor. 
Q And where is your office located! A At 

the plant in Kearny. 
Q And how lon.g have you held that position 

theref A Since October, 1917. 
Q You are f arniliar, then, in a general way, 

at least, with the making of these agreements, 
C. 1 to C. 41 A Yes, sir. 

Q Is it part of your duty as auditor of the 
complainant to audit and pass upon the · pay-
ments of bills rendered to the company¥ A It is. 

Q And does that include bills received for 
any water that may be consumed in the carrying 
on of its business or maintenance of its · busi-
ness! A Yes, sir. 

20 

Q After these agTeements had · been made, 
did the Federal Ship Building Company pay the SO 
City of Bayonne the sum of one hundred and 
fifty thousand dollars, that it is provided it 
should be so paid, in advance, for water! A 
It did. 

-Q Have you the letter accompanying the 
check b·y which su.c.h payment was made, the let-
ter acknowledging receipt of the check? 

Mr. Herrmann: Bayonne admits the pay-
ment and receipt. 40 
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Mr. Faulks: The payment and receipt, 
but I want to show the circumstances under 
which the payment was made, the letter for-
warding the check and letter acl{nowledging 
the receipt of it . . 

The Court: Well, tl1e contents _of the let-
10 ter may throw some light on it. 

The Witness: I have those; yes, sir. 

Q Will you produce them, please 1 A (Wit~ 
ness produces letters.) · You want these · at-
tached f -

Q I can read them now _and you -can substi-
tute · copies · after. 

The Court: You ,vant to introdu -ce those 
•·20 in evidence, do you? 

Mr. Faulks: I think so; yes, sir. _ 
The Court: Is .there any objection to 

themt 
l\1r. I-Ierrmann: I would like to see them, 

first. 
(Letters handed to Mr. Herrmann.) 
Mr. Herrmann: · No objection. 
The Court : Le.t them be marked, then. 

30 Mr. Fat1lks: I offer in evidence a let-
ter sent by the Federal Ship Building Com-
pany to the Board of Commissioners of the 
City of Bayonne, N. · J., dated July 22nd, 
1919, and a letter addressed to the Federal 
Ship _ Building Company by Alexander Mil-
ler-Axel Miller, treasurer of the City . of 
Bay~nne, und _er, date _of July 26th. 

I ask that that be marked. 
The Court: · Copies may be substituted. 

<4FO (Letters marked Exhibits c> 6 and C. 7.) 
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Q Mr. Konkle, following the payment of· the 
hundred and fifty thousand dollars by the Fed-
eral Company to the City of Bayonne, did you 
from time to time receive,- in the c.ourse of _your 
duties, bills from Bayonne for the _water fur-
nished by it to the 'Federal Company! A Yes, 

• sir. 
Q At what rates were the first of these bills 

rendered 1 A A dollar twenty. 
-·Q A dollar and twenty cents per one thou-

sand cubic f eet1 A Per one thousand cubio 
feet. 

Q Wl1en did the company discover that a 
lesser rate was b_eing cl1arged to the consumers 
of an equal quantity of water, located within 
the City of Bayonne f A I think that was the 
fore part of 1923. 

Q And did it then ·bring that matter to the 
attention of the city1 A Yes, sir. 

Mr. Faull{s: I don't thin!{ it is necessary 
to encun1ber the record with those letters, 
Mr. Herrmann, in view of the fact that no 
question was raised ·that we discovered the 
matter at that time and did bring it to the 
attention of the city, which, -1 · understand, 
is the case. · 

l\1:r. Herrmann: Why, I think th·ey ought 
to be before the Court. 

Mr. Faulks: I am offering no objection, if 
~you want them to go in. 

The Court: I suppose they might throw 
some light on the matter. 

l\1:r. Fa11lks: It simplJr sho,vs "re discov-
ered this fact. It states our contention and 

I 

theirs. 

10 
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" 

The Court: That is more argumentative 
than anything els.e. 

Mr. Faulks: I do not think they are really 
of any aid. 

The Court: Well, let them be marked, if 
Mr. Herrmann wants them in. 

Mr. Faulks: I think all he said was that 
tl1ey discovered it in the early part of 1923. 

Q Did the company thereupon communicate 
with the City of Bayonne on this subject f A 
They did. 

Q And was that done by a letter, which I 
show you, dated July 25, 1923, addressed by---
signed by L. H. Korndorff, vice-president and 
general manager f A That is right. 

Q And subsequently, did the company commu-
nicate with the City again, on the same subject 
by a letter, which I show you, dated December 7, 
1923 ! A That is right. 

Q And is the further letter, which I show you, 
signed Eugene T. Sharkey, dated the 12/29/23, 
the reply which the company received from the 
City of Bayonne to these communications t A 
That is right. 

80 Q Was there any other in reply, that you 
know oft A I know of no other. 

Mr. Faulks: I offer these letters in evi-
dence and ask that they be marked. 

(Three letters marked Exhibits C. 8, C. 9 
and C. 10.) 

Mr. Faulks: Will you look, Mr. Herr-
mann, please, and see whether you have any 
objection to this being offered without the 
production of the minutes 1 I agreed with 
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Mr. Benny that the minutes need not be pro-
duced. He said to use copies. -

Mr. Benny: I have copies of the minutes 
here. 
· Mr. Herrmann: We agree to copies being 

admitted. 10 

Mr. Faulks: What is the date of' that f 

Mr. Benny: N ovemb-er 11, 1919. 
Mr. Faulks: Well, s11bject to an oppor-

tunity on the part of counsel for the def end-
ant to confirm their accuracy by reference to 
the official minutes of th ! City, I offer in evi-
dence a letter addressed . William Griffin, 
superintendent, to Honor le Bert J. Daley, 
Director of Revenue and Finance, Bayonne, 
N. J., dated November 11, 1919, the letter - 20 

being apparently ,vritten on the letterhead of 
J. William Griffin, Superintendent of Water 
Supply. 

And also I offer the resolution proposed by 
Commissioner DaleJ,. and passed by a unani-
mous vote of the Commissioners of the City 
of Bayonne at a meeting held on or about 
November 13th, or November 20th, with ref-
erence to the subject matte·r of this commu- 30 
nication. 

The Court: All right. Let it be marked. 
Mr. Herrman11: Of course, subject to ex-

amination T 
The Court : Oh, yes. 
11:r. Faulks: I so stated. 
That migl1t be g·iven one number rather 

tha11 t,vo. 
(Papers marked Exhibit C. 11.) 40 



10 

·20 

110 
·creigh.ton M. I( otikle, direct. 

Q Mr. ·Konkle, have you with you a letter tl1at 
was sent by the City of Bayonne to the Federal 
Company, some time early this year, with regard 
to rates then being charged by Bayonne for wa-
ter f A Yes, sir. 
· Q Will you produce it, please f A (Letter 

produced by witness.) 

Mr. Faulks: I offer in evidence a letter 
addressed to Mr. C. N. Konk:le, Auditor, Fed-

. eral Ship Building Company, Kearny plant, 
N. J., dated January 24, 1927, signed ''J. H. 
T,vomeJr, Chief Clerk'' and written on the 
stationery of the Department of Revenue and 
Finance of Bayonne, N. J., and substitute a 
copy. 

The Court: No . objection; it will be re-
ceived. 

(Paper marked Exhibit C. 12.) 
Mr. Herrmann: Is that written by a chief 

clerkt 
Mr. Faulks: Signed ''J. H. Twomey, 

Chief Clerl{. '' 
Mr. Herrmann: I must object to that on 

the ground he must be shown to have author-
ity. I don't know how important the let-

30 ter is. 

4·0 

The Court : I will allow the letter to be 
introduced in evidence and, if it ts written 
without authority, why, it does not amount 
to anything. 

Mr. Faulks: If yo11r Honor please, coun-
sel have agreed to stipulate into the record 
the following facts, subject, however, to any 
objection ,vith regard to their relevancy, com-
petency and materiality: One, The amount 
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of water furnished by the defendant to the 
complainant during each month from July, 

· 1919, to July, 1927, both inclusive, was as 
shown on the statement now to be offered in 
evidence and ~arked Exhibit · C. 13, this 
schedule being headed '' Schedule A. Monthly 
Water Consumption of the Federal Ship .10 
Building & Dry Dock Company of Kearny, 
New Jersey, July, 1919, to July, 1927.'' 

Two. During each month from July, 1919, 
to January, 1925, both inclusive, the defend-
ant furnished water at the rate of one dol-
lar for one thousand c11bic f eetA 
sumers within the City of Bayonne 1.;.~ re a 
quantity of water equal to that furnished by 
defendant . · to complainant during such 
months. 20 
. Three. For the water so furnished to the 
said consumers within tl1e City of . Bayonne 
during each month from January, 1923, to 
January, 1925, the said consumers have, 
subsequent to the passage of a resolution of 
which a copy is attached to the bill of com-
plaint herein, Schedule B, paid the defendant 
the difference between said rate of one dollar 
per one thousand cubic feet at the following 
rate: When the monthly consumption ,vas 30 
less than five hundred thousand cubic feet, 
one dollar seventy-five per one thousand 
cubic . feet; when the monthly consumption 
was in excess of five hundred thousand cubic 
feet, b·ut not in excess of one million cubic 
feet, one dollar sixty-five per one thousand 
cubic feet; when the . monthly consumption 
was in excess of one million cubic feet, one 
dollar fifty cents per one thousand cubic feet. 
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Four. During each month from Feb-ruary, 
192-5, to July, 1927, both inclusive, the de-
fendant has furnished water at the said last-
mentioned rates to tl1e said respective con-
sumers in the City of Bayonne. 

The next 011e I am not sure we will agree 
on, but I think I had better start to read it 
and see if we cannot agree on it. 

While we seem to be proceeding slowly. we 
are really saving a great deal of time, your 
Honor. 

Mr. Herrmann: In the absence of Mr. 
Griffin I cannot admit that. 

l\Ir. Faulks: All right. 
Five. During each month from February, 

1925, to August, 1927, both inclusive, the de-
fendant furnished ,vater to such other con-
sumers located on tl1e Kearny meadows at 
the rate of one dollar seventy-five per one 
thousand cubic feet. 

It is rather unfortunate that we cannot 
complete that picture by agreeing on two 
other matters, but apparently we are unable 
to do it . 

Q1 Mr. Konkle, applying the rate of one dollar 
'per one thousand cubic feet from the period from 
July 1, 1919, to January 1, 1925, a11d with a slid -
ing scale rate referred to in the Twomey letter, 

· received in evidence as Exl1ibit C. 12, to all the 
water delivered by the City of Bayonne to the 
complainant, how much of the payment . of one 
hundred and fifty thousand dollars made in ad-
vance, under the agTeement .C. 1 to C. 4, l1ad· been 
used 11p at the end of August, 19261 



113 
Creigh .ton M. I( on.kle, direct. 

Mr. Herrmann: Just a moment. I object 
to that, unless it can be shown that s11ch a 
rate was in effect during that period. 

~1:r. Faulks: Well, that is our conception 
of the case. O~r contention is, as has been 
stated by Mr. Herrmann himself, that those 
are the rates tl1at, under these agreements, 
we are e11titled to receive water for during 
tl1at period. I am simply asking the witness 
to state, of those rates, l1ow much of the ini-

- tial payment had been used up. 
The Court: I will allow it. 
Mr. Herrmann: Your Honor please-
The Court: I will allow the question. 
Mr. Herrmann: Might I be heard before 

your Honor rules on it f 
The Court: Certainly. 
l\Ir. Herrmann : Tl1ere were two classes 

of rates. I see ,vhat Mr. Faulks is trying to 
do, but I thi11l{ while ,ve are doing it, we 
should get it accurately. From 1919 to Janu-
ary 1, 1923, there was one set of rates; from 
January 1, 1923, up to the present time, there 
was another set of rates. He should put both 
rates in, to be accurate. 

The Court: Well, I " 7ill allow the ques-
tion. 

A As I understand your questio11, from J anu-
ary, 1919, to the end of January, 1925, one set; 
the dollar rate and the sliding scale from that-
( interr11pted). 

1iir. Faulks: That" is going to encumber 
it, if you state it that way. Strik:e out my 
original question. 

- 10 

20 

30 

40 
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Q Mr. Konkle, is the complainant's contention 
that it is entitled to receive water payable under 
Agreements C. 1 to C. 4 at the following rates 
correct; at -the rate of one dollar per one thou-
sand cubic feet, from July 1, 1919, to a period to 
January 1, 1925; from January 1, 1925, and 
thereafter, at the sliding scale rate described in 
Exhibit C. 12, as long as that rate continued in 
force f A I think: with the exception of J anu-
uary, 1925. I think the first rate goes to the end 
of January, 1925, and the other begins February 
1, 1925. 

Q All right. Substitute February 1, 1925, for 
January 1, 1925, and then answer the question. 
A Yes, sir. 

Q Now, upon the assumption that that is the 

20 rate at which the complainant is entitled to re-
ceive ,vater from defendant, had the one hu11-
dred and fifty thousand dollars paid in advance 
been used up- A No, sir. 

40 

Q -by August 31, 19261 A No, sir. 
Q Upon that basis, how much of said sum re-

mained to be still credited to the ,vater bills 1 A 
$2,793.91. 

Q Now, taking wl1at we understand to be the 
City's contention, namely, that the agreements 
required tl1e complainant to pay the defendant 
for said water at the rate of one dollar and 
twenty cents from July 1, 1919, to January 1, 
1923, and after that date at such last mentioned 
sliding scale rates, had the one hundred and fifty 
thousand dollars paid in advance been entirely 
used up by August 31, 19261 A Yes, sir. 

Q And how much in excess of that amount t 
A I don't believe I have tha .t figure, · Mr. Faulks, 
of the sliding scale rate, during that period, the 
latter period. 

• 
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Q I show you, to refresh your recollection, 
copy of the amendment made to the bill of com.-
plaint, under the order of February 9, 1927, and 
ask you if, after looking at it, you can state such 
amounts. A ( Coui;isel confers with witness.) 

Mr. Faulks: The witness says the amend- 10 ment in question does not refresh his recol-
lection, but he is prepared to state the 
amount according to his understanding. 

The Court: Well, how much is it f 
The Witness: $42,227.13. 
The Court: Is that right t 
Mr. Herrmann: I thi11k that is the amount 

we claim, $42,227.13. 
The Court: All right. Is there anything 

further! 
Mr. Faulks: I think not, sir. 
The Court: That is all-
Mr. Herrmann: Just a few questions. 
The Court : Very well. 

Cross exam .in.ation by Hr. Herrmann. 

20 

Q I show you some bills and letters and would 
ask you to identify these as being on the station-
ery of the Federal Ship Building Company. ~Q 

The Court: Do you want to introduce 
those in evidence t 

Mr. Herrmann: I would like to offer them 
in evidence, if there is no objection. 

Mr. Faulks: Well, I do object, because I 
do not see their relevancy. 

The Court : I will allow them in evidence 
and decide whether they are relevant or not 
when it comes to determining the case. 40 
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Mr. Herrmann: I think it would be well to 
have them marked as one lot instead of indi-
vidually. 

(Bundle of papers marked Exhibit D. 1.) 

Q The name signed to this, '' C. M. Konl{le;'' 
is that your name! A Yes, sir. 

Q And the bills which have been shown to you 
were audited by you .t A Statements t 

Q Yes. A They are not bills ; they are just 
statements of account. 

Q Well, the accounts were audited _by you t A 
Not personally ; no. 

Q Well, under your direction, A Under my 
direction. 

Mr. Herrmann: That is all. 
The Court: That is all. 
Mr. Faulks: That is all, sir. 
Mr. Stalling. 

WILLIAM F. STALLING, sworn for the com-
plainant. 

'~ 30 Direct exam .inatio1i by Mr. Faulks. 

40 

Q Your name, please. A William F. Stall-
• 1ng. 

Q What position do you hold with the City of 
Bayonnet A Water purveyor. 

Q And what are your duties as such t A 
·Take charge of water meters. 

Q Do you know the rate charged by the City 
of Bayonne for water furnished the consumers 
,vithin and without the City1 A I do. 
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Q You have b•een subpoenaed to produce all 
books, records, cards, contracts and other docu-
ments or writings in your posses.sion and control, 
or in the possession or control of the City of 
Bayonne, showing · th~ rate or rates charged and 
paid and how from such rate or rates can be com-
puted the water in excess of 541,000 cubic feet 1-0 
furnished by th.e City of Bayonne in each and 
every month, since and including July, 1919, to 
any person -, firm or corporation either within or 
without the City of Bayonne. Please produce the 
records showing the rates charged to the con-
sumers located on the Kearny meadows during 
the period from July, 1919, to December 31, 1919. 

Mr. Herrmann: I am prepared to stipu-
late-Mr. Faulks has asked for this period- 20 
that during each month from July, 1919, to 
December, 1919, both inclusive, the defendant 
furnished water to the consumers other than 
com·plainant located on the Kearny meadows 
a quantity of water equal to or less than that 
furnished by the defendant to the complain-
ant, during each said month, at the rate of 
one dollar per thousand feet. That is very 
short, and Mr. Faulks has asked for that 
stipulation, I assume. . so 

I will further stipulate, to save the time of 
the Court, that during each month from Jan--
uary, 1920, to January, 1925, both inclusive, 
the defendant furnished water to such other 
consumers located on the Kearny m.eadows 
at the rate of one dollar twenty cents per 
thousand cubic feet. 

Mr. Faulks: That makes it unnecessary to 
pursue that subject further. 

The Court: All right. 4 o 
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Q Now, Mr. Stalling, it is a fact, is it not, that 
such large consumers, located within the City of 
Bayon11e, as the Standard Oil Company, Babcock 
& Wilcox Company, Pacific Coast Borax Com-
pany, the Tidewater Oil Company, and possibly 
others, are charged at the rate of one dollar fifty 

· 10 cents for one thousand cubic feet, in each month 
where the total consumption exceeds one million 
cubic feet. Where it is between five hundred 
thousand and a million cubic feet they are 
charged one dollar sixty-five, and where it is less 
than five hundred thousand cubic feet they are 
charged one dollar seventy-five per thousand cu-
bic feet 1 A That is correct. 

Q And those concerns use approximately the 
same amount of water, more or less, that the Fed-

20 eral Ship Building does? A That is correct. 
Q And they are also large consumers f A 

Yes. 

Mr. Faulks: That is all. 
The Court: That is all, sir. 
What else is th·ere? It seems to me that 

this case is practically one to be decided on 
these poi11ts of law: 1. Whether this rate 
was retroactive and the other one is the con-

: ___ ~O struction of the contract as to whether or not 
this complainant is entitled to the same bene-
fits as the Standard Oil and all these other 
people are. 

40 

:11r. Herrmann: Those are the only two. 
The Court: I do not see that you need 

any other facts. 
Mr. Faulks: We rest. I don't kno,v ,vhat 

Mr. Herrmann may have. 
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. , 

Mr. Herrman11 ,: I want to call Mr. Hos-
ford to prove the sending out of the . notice. 

The Court : Oh, yes. 
11r. Herrmann: I think that affects the 

second propositio11 your Honor stated. 
The Court: It might, yes. _ Let us have 

tl1at. 

· HARRY HOSFORD, sworn for the defendant. 

Direct exaniiriation by Mr. Herrman11. 

Mr. Herrmann: lvir. Faulks has agreed 
that if Mr. Hosford went on the stand he 
vvould testify that, after the Board of Utility 
Commissioners handed down its report i11 
March, 1923, Commissior1er Hosford was Di-
rector of Reve11ue and Fi11ance, and at the 
time directed that -a notice be attached to all 
bills sent out, reading as follows: Important 
Notice. The Board of Public Utility Com-
missioners -have recently granted to the East 
Jersey Water Co. an increased rate, eff·ective 
January 1, 1923. An appeal has been taken 
to the Supreme Court to review tb.e action of 
said Board. This bill is at the old rate, not 
at the increased rate, a11d, in the event that 
the increased rate is sustained by the Su-
preme Court,- an additional amount ,vill have 

. to be charged in accordance with increased 
rates for all ,vater used since January 1, 
1923. That st1bsequently, V\7hen the Supreme 
Cot1rt affirmed the decision of the Board of 
P11blic Utility Commissioners, he directed 
tl1at a notice b-e sent out as f ollo,vs and at-

10 

20 
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tached to each bill sent out: Important No-
tice. The Supreme Court has affirmed the de-
cision of the Board of Public Utility Com-
missioners granting the increased rate to the 
East Jersey Water Company, effective Janu-
ary 1, 1923. An appeal has been taken to the 

10 Court of Errors and Appeals to review the 
decision of the Supreme Court. This bill is at 
the old rate, not at the increased rate, and in 
the event that the increased rate is sustained 
by the Court of Errors and Appeals, an addi-
tional amount will have to be charged in ac-
cordance with said increased rates for all 
water used since January 1, 1923. 

Mr. Faulks: By the way, I understand 
counsel for the defendant stipulates that Mr. 

-~ 2o Konkle, complainant's al1ditor, if recalled, 
would testify that such notices were attached 
to the bills received by the complai11ant for 
water furnished it by the defendants during 
_the months of March, April and May, 1923, 
and November, May and June, 1924, and to 
no other such bill. And that the water bill 
dated-water bill in the sum of $1,826.76-I 
guess that is the easiest way to identify it-
-now to be offered in evidence by the com-

30 plainant, was received by it from the defend-
ant, and at the time of its receipt bore on the 
reverse side of it ''Void for 1924 Year,'' 
which now appears thereon. 

40 

Is that satisfactory to Mr. Herrmann 1 
Mr. Herrmann: Yes. 
The Court: That is the end of the case t 
Mr. Faulks: That completes the case. 
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C ompZa.in,a-nt 's Exh,ibits. 

Exhibit C. 1. 

Agreement No. 1 annexed to Bill of Complaint 
as a schedule which by stipulation is not required 
to be reprinted. 

Exhibit C. 2. 

Agreement N Oe: 2, etc. ( same as above.) 

Exhibit C. 3. 

Agreement No. 3, etc. (same as above.) 

Exhibit C. 4. 

Agreement No. 4, etc. (same as above.) 

Exhibit C. 5. 

Map. 

10 
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Compla -i11.ant's Exhibits. 

E~hibit C. 6. 

Board of Commissioners, 
City of Bayonne, N. J. 

July 22, 1919. 

1 o Dear Sirs : 
We enclose herewith our check for One hundred 

and fifty thousand ($150,000.00) dollars, as an ad-
vance payment for water~ said payment being 
made pursuant to and in accordance . with one of 
the agreements between this company and the 
City of Bayonne, under date of November 18, 
1918, being '' Agreement No. 3 '' of the minutes 
of the meeting of ·your Board of Commissioners 
held on :April 4, 1919. 

20 
Kindly - acknoWledge receipt of this advance 

payment for water, noting that your acceptance 
of the same is in accordance with the terms of 
this letter. 

30 

40 

Yours very truly, 

FEDERAL SHIPBUILDING COMP ANY 

V. P. & G. M. 
LHK:LS 
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Exhibit C. 7. 

DEPARTMENT OF 
REVENUE AND FIN ANOE 

BAYONNE, N. J. z2..,-o 
July Q6tl1, 1919'. 

Messrs. Federal Shipbuilding Company, 
Kearny, N. J. 

P. 0. Box-618, Newark, N. J. 

ATTENTION :-Mr. Robert McGregor. 

Dear Sir:-

10 

Received under even date, from Federal Ship-
building Company, their check dated July 2nd, 
1919, being for the amount of One Hundred Fifty 
Thousand-00/100 Dollars ($150,000.00), as an 20 
advance payment for water, said being made pur-
suant to and in accordance with one of the agree-
ments made between said Federal Shipbuilding 
Company and the City of Bayonne, N. J., under 
date of Nov. 18th, 1918, being ''Agreement No. 3'' 
of the minutes of the meeting of the Bayonne, N. 
J., Board of Commissioners, held on April 4th, 
1919, and so accepted by the City of Bayonne, 
N. J. 

A.M./--

Yours truly, 

Axel Miller (Signed) 
TREASURER 

30 

40 
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Exhibit C. 8. 

\ ' .j 

FEDERAL SHIPBUILDING COMP ANY 
KEARNY, N. J. 

P. 0. BOX 618, NEWARK, N. J. 

City of Bayonne, 
Bayonne, New Jersey. 

Gentlemen:-

July 25, 1923. 

To our surprise we have recently ascertained 
that the rate of $1.20 per thousand cubic feet 
which you have charged us for water since June 
30th, 1919, under the contract between us dated 
November 18, 1918, pursuant to which we on July 
3rd, 1919 paid you $150,000. in advance for water, 

20 is in excess of the rate provided for by such con-
tract. As you know, this contract expressly pro-
vides that all of the water to be furnished from 
time to tim .e is to be charged for at the current 
price of ,Nater sold by the City at such times to 
consumers of an equal quantity. We now learn 
that during · all such period water has been sup-
plied b·y you to even much smaller consumers at 
the rate of $1.00 per thousand cubic feet. The 
statements hereto£ ore furnished us by you cover-

30 ing · the period from June 30, 1919, to April 30th, 
1923, show that we have been charged at such 
$1.20 rate $105,842.40, when the charges at such 
$1.00 rate would have amounted to only $88,-
201.99,_ or $17,640.41 in excess of the contract 
price. The City has the ref ore clearly over-
charged the difference between these two sum.s 
or $17,640.41, for the · repayment of which indebt-
edness we ask it to arrange at the earliest pos-
sible time. 

40 
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We have been of great aid to the City in the 
protection and development of its water supply 
and have dealt very generously with it in extend-
ing such aid both financially and in matters of 
rights of way for the city's lines. We do not an~ 
ticipate that you will question the claim that we 
thus make, let alone compel us to resort to litiga- 10 
tion to establish it, but if we are wrong about this 
we must then ask you to reg ·ard this as a demand 
for the immediate repayment to us of the above 
mentioned sum of $17,640.41, so that we may pro-
ceed to establish our claim by suit. 

Asking · the favor of an early reply, we remain, 

Yours very truly, 

L. H. Konndorff 

VICE PRESIDENT AND GENERAL MAN- 20 
AGER. 

LHK/ACM. 

Exhibit C. 9. 

FEDERAL SHIPBUILDING COMP ANY 
KEARNY, N. J. 

' I j 

December 7th, 1923. 

City of Bayonne, 
Bayonne, N. J. 

Dear Sirs: 
We beg to call your attention to the fact that 

we have had no direct reply to our letter of July 
25th, 1923, in which we pointed out that we had 
then recently ascertained that the rate of $1.20 
per 1000 cubic feet which the City of Bayonne had 

-30 

been charging us for water since June 30, 1919, 4.0 
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11nder the contract betw·ee11 us dated N ovemb·er 
18, 1918, was in excess o.f the rate provided for by 
such contract. 

We understood from a talk that Commissioner 
Hosford had with one of our representatives 
shortly after such letter was sent that the former 

10 intended to ask the City Attorney for an opinion 
as to the validity of the claim we there made, and 
that ,vhile no reply would be made to our letter 
11ntil such conference; in due course we would 
thereupon be advised as to the position which the 
City would take with regard thereto. However, 
we have heard nothing from you in regard to the 
matter since then and would appreciate the favor 
of an early reply. 

We would also call your attention to the fact 
-20 that the amount of the overcharge claimed in our 

letter of July 25th ,vill be increased by the extent 
of the overcharge made in bills for the period sub-
sequent to April 30, 1923. 

We are so confident that the position which ,ve 
have taken "\\7ith regard to the rates properly 
chargeable to us under such contract is the cor-
rect one that we are hopeful that the City will 
vie,v the matter as we do and without further de-
lay render us amended bills under the contract 

· 30 i11 accordance therewith. If, however, it decline~ 
to do so we intend to preserve our rights in the 
matter and to enforce them by proper legal pro-
ceedings for the purpose when the first opportu-
nity arrives to do so. 

Yours very truly, 

L·. H. KONNDORFF, 
Vice-President and General Manager. 
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Exhibit C. 10. 

12/29/23 
L. H. Korndorff, Esq. 
Vice President and General Manager, 
Federal Shipbuildi11g Co., 
Kearny, N. J. 

Dear Sir: 
Replying to your letter of the 7th inst. I wish 

to state that the City of Bayonne construes 
tl1at sectio11 of the contract, under which you 
claim to have been overcharged, to mean th_at 
it is oblig·ated to furnish your Company at the 
minimum market rate paid by meadow consum-
ers, and not to _ mean consumers supplied from 
any other section of its entire pipe line. 

The City of Bayonne construes the ,vords '' its 
said pipe lines'' to mean that part of its entire 
pipe line which runs through the Hackensack 
meadows. 

Very truly yours, 

E. T. SHARKEY. 
S/S 

10 

20 

... 

30 
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Exhibit C. 11. 

November 11, 1919. 

Hon. Bert J. Daly, Director of Revenue. and 
Finance, Bayonne, N. J. 

10 Dear Sir: 

2.0 

30 

40 

It has been brought to my attention that the 
consumers of water located on the Kearny 
Meadows, and taking their water from the Bay-
onne City pipe lines, have been paying for water 
at various rates. The rates established have 
been $1.50, $1.20 and $1.00 per thousand cubic 
feet, regardless of the quantity used. 

On investigating this matter I find that the 
Federal Shipbuilding Company, the Blast Fur.:. 
nace Products Company, as well as The Founda-
tion Company, are the only concerns, as far 
as I can learn, that have a contract for a stated 
price. The Federal Shipbuilding Company's con-
tract calls for a price equal to the price of water 
charged to consumers in Bayonne for like quanti-
ties. The Blast ]j-,urnace Products Company calls 
for $1.20 per M. cubic feet, and the Foundation 
Company $1.00 per M. cubic feet. Several of the 
consumers on the meadows have been charg ·ed at 
the rate of $1. per M. cubic feet. 

I have instructed the Water Department to 
make a uniform charg ·e of $1.20 per M. cubic feet 
for all water consumed on the meadows outside 
of those, who have a contract for a lesser 
amount. 
. Trusting this will meet with your approval, I 
am, 

Yours respectfully, 
J. WILLIAM GRIFFIN, 

Superintendent. 
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Exhibit C. 11-Continued. 

By Commissioner Daly: 
Whereas, at the time the City purchased the 

property of _the New York and New Jersey 
Water Company, it was found that various rates 
were charged . to consumers of water on the - 10 
Kearny meadows ; and 

Whereas, The rates ranged from One ($1) to 
One and 50-100 ($1.50) D·ollars per thousand 
cubic feet; therefore be it 

RESOLVED, that all ,vater sold on the Kear11y 
Meadows other than that sold to County for 
Municipal purposes, shall be at the rate of One 
and 20-100 ($1.20) Dollars per thousand cubic 
feet. This does not include water sold under 
contract. 

Adopted 
Ayes-Commissioners Daly, Devlin, Smith, 

Talbot and Mayor Axford. 
Nays-None. 

20 

30 

40 

. ,. 
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Exhibit C. 12. 

DEPARTMENT OF 
REVENUE AND FINANCE 

BAYONNE, N. J. 

January 24th, 1927. 

Mr. C. M. I{onkle, Auditor, 
Federal Sl1ipbuilding Company, 
I{ear11y, N. J. 

Dear Sir: 
Confirming telephone conversation of this . 

P. 11., relative to rate charged by us, beg to 
advise this rate is figured as follows: 

Any consumptio11 up to 500,000 cubic feet, is 
figured at $1.75 per 1,000 Ft. 
A11y consumption over 500,000 Ft. and t1nder 
1,000,000 Ft. is figured at $1.65 per 1,000 Ft. 
In other words if they llsed 600,000 Ft. the 
,vhole 600,000 Ft. would be figured at $1.65. 
Any consl1mption over 1,000,000 Ft. is figured 
at $1.50 per 1,000 Ft. and this whole 1,000,-
000 Ft. is figured at $1.50. 
We are enclosing herewith corrected bill for 

Decemb-er, 1926, sho,ving credit due yo11 on over-
payme11ts of -your account for Septe111ber, Octo-
ber a11d November, 1926, as follo,vs: 

Paid Should be 
September, 1,113,100 $1,869.65 $1,669.65 
October, 1,138,400 1,907.60 1,707.60 
November, 869,100 1,484.02 1,434.02 

$5,261.27 $4,811.27 

10 

30 

Of col1rse this payment i11 September includes 
:yo11r deductio11 of $793.91, ,vhich I am 11ot in a 
position to pass 11pon, a11d "rl1ich I have been in- Jo 
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structed to let stand for the present, and we are 
enclosing herewith bill showing credit of $450.00. 

Monthly 
Federal 

Yours very truly, 

(Signed) J A. TWOMEY 
Chief Clerk. 

Exhibit C. 13. 

SCHEDULE A 

Water Consumption of the 
Shipbuilding & Dry Dock 

Company, Kearny, New Jersey. 
July 1919 to J11ly 1927. 

Co11sumption 
Month Cu. Ft. 

July 1919 3,667,980 
August 1919 3,205,370 
September 1919 2,821,770 
October 1919 2,309,560 
No/vember 1919 1,385,700 
,December 1919 2,416,400 
January 1920 3,100,000 
February 1920 2,900,000 
March 1920 3,100,000 
April 1920 2,648,500 
May 1920 2,092,230 
June 1920 2,198,329 
July 1920 2,710;200 
August 1920 2,710,200 
September 1920 1,997,900 
October 1920 1,785,300 
November 1920 2,001,200 
December 1920 2,508,500 
January 1921 3,534,600 
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February 1921 3,322,700 
March · 1921 2,696,900 
April 1921 2,154,300 
May 1921 2,043,100 
June 1921 2,113,600 
July 1921 ~,323,800 
August 1921 1,728,200 10 

' September 1921 1,724,900 
' October 1921 1,031,600 

November 1921 1,060,700 
December 1921 1,345,300 
January 1922 ' I 2,228,900 
February 1922 1,493,40-0 
·March 1922 1,279,400 
April 1922 682,400 
May 1922 622,365 
June 1922 693,285 2:0 
July 1922 1,045,610 
August 1922 703,700 
·September 1922 806,700 
·October 1922 775,000 
November 1922 905,200 
December 1922 1,386,000 
January 1923 1,373,300 
February 1923 1,202,700 
March 1923 ·. 1,478,600 
April 1923 886,600 30 
May 1923 709,500 
June 1923 864,200 
July 1923 833,000 
.Lt\.ugust 1923 844,700 
September 1923 926,800 
October 1923 . 1,261,900 
November 1923 1,006,700 
December 1923 _ 1,331,700 
January 1924 2,766,200 
Febru~ry 1924 2,340,600 4.0 
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Consumption 
Month Cu. Ft. 

March 1924 1,707,800 
April 1924 1,065,500 
May 1924 1,109,600 
June . 1924 1,082,000 

1·0 July 1924 .1,395,900 
' 

August 1924 1,320,000 
September 1924 1,522,300 
October 1924 1,134,900 
November 1924) 
December 1924) 2,779,200 
January 1925 2,113,000 
February 1925 1,846,000 
March 1925 1,386,500 
April 1925 1,856,600 

20 May 1925 1,299,300 
June 1925 541,300 
July 1925 666,100 
August 1925 662,600 
September 1925 826,800 
October 1925 832,900 
November 1925 604,200 
December 1925 905,200 
January 1926 1,355,900 
February 1926 1,340,500 

30 March 1926 1,198,600 
April 1926 915,700 
May 1926 763,600 
June 1926 774,100 
July 1926 923,400 
August 1926 895,900 
September 1926 1,113,100 
October 1926 1,138,400 
November 1926 869,100 
December 1926 1,470,600 

40 January 1927 974,900 
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WATER B ILL 
OWNER .......................................................... ---------

SER I A L NU M BER -························-······· .. ·············-

BLOCK L OT HOUSE N O. 
,., F t.D !:. RA L S111 1-' B 1. D l '-i CO 61 N Mt. 2 l A • .. ... .... Fl::DlRAL SHtPBLDG CO 

BOX 618 

..,.. .r 
1915 

293 
Nt;v'.ARK NJ 

TO CITY OF BAY O NNE, DR . 
FOR WATER SUPPLIED TO PREMIS ES DESCRIBED A BOVE 

ARREARS P'ROM TO AM OUN T 01"' ARRll!ARS $ .... 

1925 

INT~REST .. •• .. ntr INTER!:ST S--. -----··----··-

Interest will be added to · all bills unpaid 15 days from date of mailing 

NO REDUCTIONS ALLOWED ON ACCOUNT OF LEAKS OR WATER WAST ED. 
·• 
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293 

... Fl::Dl::RAL SllI PBLDG CO 
BOX 618 

Nt; V.ARl< NJ 

TO INS RE CORRECT ENTRY ON OUR RECORDS, 
SEND T HIS BILL W H EN REMITTING BY CHECK. 

RECEIP TS WILL B E MAILED ONLY WHEN 
SPECIAL LY REQUES T ED. 

-- ==-=========--- - =-.i 

- ---- ------ ·-------- - - ---
DATE NEW Rl!ADING DATE OLD Rf::ADING CONSUMPTION 

(CUIIIC FCCT) A MOUNT ARfltEARS 

= ==;,==. ~=;=--:. --:;:. ~- ·- - - - --- . -- - . ·_ -
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DON'T FAIL TO BRING THIS BILL 

WATER DEPARTMENT CITY OF BAYONNE 

RATES 
For Domestic Use .............. .. .. $1.75 
Manufacturing use: 
Under 500,000 cubic feet per mo11th ... 1.75 
500,000 to 1,000,000 cub ic feet per mon th l .,65 
1,000,000 or ove r cu bic fee t per mo11th d .60 

NOTICE TO CONS U MERS 

per 1,00 0 cu. ft. 

" 
" 
" 

., 

Meters are the property of the consumer and must be protected from fro st and other inj ury , there by saving cost of a new meter. 
l\"eters will be tested when requested by the owner, for which a charge of two (2) doll ars will be made for each meter, (including }~ ". 
~i" and I") if found lo be registering within 3 % of requireme nls. If meter is found over register ing no charge will be made. 

In case of frost or bad leak, any licensed plumber may remove meters from Ule servic e line, but not from the premises, without per-
mi11ion of this department. Licensed plumber or owner must report meter removal to thi s department within 24 hours of removal. 

Failure lo receive bill does not relieve the owner from liability of penalt.ies. 
Water rent is a lien on properly, and any contract for lhe payment of waler rents ~y tenants can in now ise affect the City of Bayonne. 
When waler is shut off for the non-payment of water rents, it will not be turned on agai n until all charge s (including penalty) are paid. 
A change of ownership, giving address, must be reported to the Waler Department. : 
Consumers are requested to see that all laps and. fixtures ,art: closed when JtOI i!ll llctutl )lse, £3 ecially nights and Sunday,. 
Wilful waste of water, or waste by fixtures out of order, will be sufficient cause for stopping l 

No owner or tenant will be allowed to supply water to other persons ~r families. or to permit a 
suppl y lo any premises. 
conn ection to be made on his prem-

ise1 for the supply of other premises without permission in writing from the Water Dep artm ent. 
No ad'ditions to, or alterati~- whatever, in or about any tap, pipe or waler cock, shall he made, or cause d to be made, by any person, 

without permission first had in writing from the Water Department. 
The Water Department. and every person bv thrm de 1egated for that purpose, shall have free acces s, ai all proper hours, to all part, 

ef every building, or other place where water is delivered. or consumed. 

I 
1 
I • 

T OTAL DISTRIBUTION 

WATER 

SUNDRY 

INTEREST 

RE PORT CHANCE OF' OWNERSHIP 

Instru ctions for Reading Water Meters. 

This ilustra tion shows the dial on the regular register of S/8 
• inch meter. This is known as a "one cubic foot dial." It is read 

in the same way as the register of a gas or electric meter. The 
b"st method of readine- is, from low to high. When a hanrl or 
pointer is between two figures the lesser of the two must always be 
taken. If there is any doubt as to the correct reading of any 
indice, refer to the next lower indicc, • 

t 

For examp le: In the illustration the hand in the 100,000 ind ice 
points between the 9 and the 0, hence the 100,000 indice must be 
read as indicating 9. In the 10,000 ind ice the hand seems to indi-
cate 7 exact ly. while by referring back to the 1,000 indice nt"xt 
lower we find its hand has not reached the O; therefore the 10.000 
indice must be read as indicating 6 instead of 7, and the entire 
reading of the register as shown would be 96,872 cubic feet. 
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WATER BILL 
OWNER ________________ _ 

SER I AL NU M BER ________________________________________________ _ 

BLOCK LOT HOUSE NO. 
F~Ol:.RAL Sill~ BLDlG CO 61N M~ 21A j • .... ... 
1915 

293 
FlD~RAL SHtPBLOG CO 

BOX 618 

.. ... .. 
:!i 

TO CITY OF BAYONNE, DR. 
FOR WATER SUPPLIED TO PREMISES DESCRIBED ABOVE 

ARREARS ,..ROM TO AMOUNT 0,.. ARRl!:ARS $ ..... 

INTI!: REST •• •• .. nJI' INTERl!:ST $-

1925 

Interest will be added to· all bills unpaid 15 daya from date of mailing 
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• ' CITY Of" BA" ONNI!: 

-s0ioc1 F~ t.RA .. 
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SERIA L NUMBER 

SH 1 f' t\-&1 Ci CO 6t\Plj§.E ti<&· 

FtD~RAL S111 PBLDG CO 
BOX 619 

N~\\ARK NJ 

.. -

TO INS RE CORRECT ENTRY ON OUR RECORDS, 
SEND TH IS BI LL WHEN REMITTING BY CHECK. 

RECEIP TS WILL BE MAILED ONLY WHEN 
SPECIALL Y REQUESTED. 
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NO REDUCTIONS ALLOWED ON ACCOUNT OF' LEAKS OR WATER WASTE D. 
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DATE NEW Rl!:AOING DATE OLD READING CONSUMPTION 
(CUBIC FEET) AMOUNT ARftl!:AftS 

-=~====;=--:-_-___ - -_- --- -· - . -
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DON'T FAIL TO BRING THIS BILL 

WATER DEPARTMENT CITY OF BAYONNE 

RATES 
For Domestic Use .................. $1.75 per 1,000 cu. ft. 
Manufacturing use: 
Under 500,000 cubic feet per mouth. . . 1.75 
500,000 to 1,000,000 cubic feet per month l ,65 
1,000,000 or over cubic feet per mo11th .60 

NOTICE TO CONSUMERS 

" 
" 
" 

Meters are the property of the consumer and mu5f be protected from frost and other injury, thereby saving cost of a new meter. 
}'1-.ieters will be tested when requested by the owner, for which a charge of two (2) dollars will be made for each meter, (including ~~", 
§-4" and I") if found to be registering within 3o/o of requirements. If meter is found over registering no charge will be made. 

In case of frost or bad leak, any licensed plumber may remove meters from &he service line, but not from the premi3e3, without per-
miuion o-f this department. Licensed plumber or owner must report meter removal to this department within 24 hours of removal. 

Failure to receive bill does not relieve the owner from liability of penalt.ies. 
Water rent is a lien on properly, and any contract for the payment of water rents ~y tenants can in nowise affect the City of Bayonne. 
When water is shut off for the non-payment of water rents, it will not be turned on again until all charges (including penalty) are paid. 
A change of ownership, giving address, must be reported lo the Water Department. 1 

Consumers are requested to see that all taps ancl 6.~µres ,ar~ dos~ when -.ct iftl llctuil )!se. E.,f ecially nighl5 anJ Sunday.,. 
Wilful waste of water, or waste by fixtures out of order, will be sufficient cause for stopping t supply to any premises. 
No owner or tenant will be allowed to supply water to other persons or families, or to permit a connection to be made on his prem-

ises for the supply of other premjses without permission in writing from the Water Department. 
No ad'ditions to, or alteration whatever, in or about any tap, pipe or water cock, s~all he made, or caused to be made, by any person, 

without permission first had in writing from the Water Department. 
The Water Department. and every penon bv tlwm delegated for that purpose, shall have free access, ai all proper hours, to all parts 

ef every building, or other place where water is delivered. or consumed. 

• • 

.. .. 

TOTAL DISTRIBUTION 

WATER 

SUNDRY 

INTEREST 

REPORT CHANGE OF' OWNERSHIP 

l 
• 
t Instructions for Reading Water Meters. 

This ilustrat ion shows the dial on the regular register 0£ S/1 
• inch meter. This is known as a "one cubic foot dial." It is read 

in the same way as the register of a gas or electric meter. The 
b"st method of reading is. from low to high. When a hand or 
pointer is between two figures the lesser of the two must always be 
taken. If there is any doubt as to the correct reading of any 
indice, refer to the next lower indice. • 

f 

For example: In the illustration the hand in the 100,000 ind ice 
points betwt>en the 9 and the 0, hence the 100.000 indice must be 
read as indicating 9. In the 10,000 indice the hand seems to indi• 
cate 7 exactly, while by referring back to the 1,000 indice n('xt 
lower we find its hand has not reached the O; therefore the 10.000 
indice must be re-ad as indicatin,g 6 instead of 7, and the entire 
reading- of the register as shown would be 96,872 cultic feet. 
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February 
March 
April 
May 
June 
July 

1927 
1927 
1927 

·1927 
1927 
1927 
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·Exhibit D. 1 . 

. 368-2 2 M 10-20-22 

646,900 
651,900 
596,600 
516,600 
563,000 
648,800 

Remit Direct To Treasury Dept. 
Monthly Statement 

City of Bayonne-Water Account 

In Account With The 
FEDERAL SHIPBUILDING COMP ANY 

Kearny, N. J. 
P. 0. Box 618, Ne,vark, N. J. 

Terms: February 1923. 

Feb. 28 

Advance payment 
in accordance with 
the terms of Con-
tract dated No-
vember 18th 1918. 150,000.00 
Water furnished 
from July 1st, 
1919 to Jan. 31, 
1923 as per previ-
ous s t a t e m e n t 
rendered 101,560.91 

1,443.24 

103,004.15 

10 

20 -

30 

40 
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Feb. 28 Balance account 
water to be fur-
nished 

• 

46,995.85 

rrhe · above is the last of 45 monthly state-
ments received by defendant from complainant, 

lO the prior ones being identical in form and by 
stipulation are not required to be printed, a 
summary thereof being submitted instead. This 
summary follows: 

Acknowledgements 
1919 

July 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,401.58 
August 31 ... . . . . . . . . . . . . . . . . . . . . . .. . . 3,846.44 
Sept. 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,386.12 

_20 Oct. 31 .........•.................. 2,771.47 
Nov. 30 ........................ . . . 1,662.84 
Dec. 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,899.68 

1920 
J ari. 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,720.00 
Feb. 29 .................. _, . . . . . . . . . 3,480.00 
March 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,720.00 
April 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,178.20 
May 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,510.68 
June 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,637.99 

3 O July 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,252.24 

40 

August _ 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,252.24 
Sept. 30 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,397.48 
Oct. 31 ...................... . .-. . . 2,142.36 
Nov. 30 ................... . . . . . . . . 2,401.44 
Dec. · 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,010.20 

1921 
Jan. 
Feb. 
Mar. 

31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 4,241.52 
28. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,987.24 
31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3,236.28 

.-- I 
\ 
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Apr. 3 0 . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,585 .16 
May 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,451.72 
June 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,536.32 
July 31 ........ ·. . . . . . . . . . . . . . . . . . . . 2,788.56 
August 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,073.84 
Sept. 30 .. ,• . · ................ -. . . . . . . . 2,069.88 
Oct. 31 .... · ..... ·. . . . . . . . . . . . . . . . . . . 1,237.92 l 0 

. Nov. 30. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,272.84 
Dec. 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,614.36 

1922 
Jan. 
Feb. 
Mar. 
Apr. 
May 
June 
July 

31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
28 . . . ; ·. . . . . . . . . . . . . . . . . . . . . . . . 
31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
30 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

2,674.68 
1,792.08 
1,535.28 

818.88 
31 ...................... .. .. " 532.92 
30 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,045.86 
31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,254.73 

. August 31 ........................... . 844.44 
968.04 
930.00 

30 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Nov. 30 ............. . • . . . .. . . . . . . . . . . 1,086.24 
Dec. 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,663.20 

1923 
Jan. 31. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,647.96 
Feb. 28. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,443.24 

20 

· 80 

r ·-
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OPINION. 

IN CHANCERY OF NEW JERSEY. 

Between 

10 FEDERAL SHIPBUILDING & DRY-

20 

DOCK CoMPANY, a corpora- -
tion, 

Complainant, 

and 
CITY OF BAYONNE, 

Defendant. 

, Lindabury, Depue & Faulks, and John Milton, 
for complainant. 

Ja .mes Benny and L. Edw. Herrmann, for de-
fendant. 

CHURCH, Vice-Chancellor: 
This is a suit for the construction of certain 

contracts made between complainant and de-
fendant in relation to water obtained b·y ·com-
JJlai11a11t, hereafter ref erred to as the Company, 

· from ·defendant, hereafter referred to as Bay-
30 onne. When the agreements were made Bayonne 

was receiving its water supply from the East 
Jersey Water Company through two mains ex-
te!lding through Kearny and Jersey City and 
thence to Bayonne. Some water was being 
sold by Bayonne to consumers on the Kearny 
Meadows including the company. 

Prior to the making of the agreem .ents now 
to be construed the portion of the mains located 
in Kearny were on rights of way through land 

40 owned by the company. Bayonne desired to 
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· replace the existing mains by larger ones and 
an additional main. As a result the agreements 
no,v in co11troversy were entered into. In gen-
eral, the agreements provided that Bayo11ne 's 
rig ·hts of way through the company's properties 
sl1011ld be relocated. The cost of replacing the 
old mains, which was estimated at $500,000 
should be arranged for in the following man-
ner. The company was to pay Bayonne in ad-
vance $150,000 for water to be taken by the com-
pany as needed which amount was to b•e first · 
applied by Bayonne toward defraying such cost 
a11d then wl1en this sum had bee11 expended 
the company ,vas to pay the bills there£ or not 
to exceed an additional am.ount of $350,000. That 
Bayon11e ,vould furnish ,vater to tl1e company at 
the same rates as it did to other consumers of 
a s11bsta11tially equal amount. The agreeme11ts 
recite that this arrangeme11t was '' to the mu-
t11al be11efit of the parties hereto.'' 

The company paid the $150·,000 '' pursuant to 
a11d i11 accordance ,vith · the agreement provid-
ing for such payment.'' The mains were rebuilt 
a11d relocated. Bayonne began to s11pply the 
water and is still supplying it. 

As of January 1, 1923, the Board of Public 
Utilities of New Jersey increased the rate that 
Bayon11e was required to pay to the East J er-
sey Water Company. 

In February, 1925, t,vo years later, Bayonne 
by resolution, sought to increase the rate to be 
paid by the company for all water theretofore 
furnished as ,vell as for ,vater thereafter fur• 
nished. 

There is 110 dispute as to the quantity of water 
involved, the sole difference is as to the con-

10 

20 

30 

4.0 
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struction of the rate clauses governing the prices 
to be paid by the company. 

The company contends that under the agree-
ments it is entitled to receive water from Bay-
011ne at the same rates as Bayonne currently 
charges consumers of an equally large quantity 

10 of water, either in Kearny or Bayonne. Bayonne 
contends that it can fix any rate provided said 
rate does not exceed that charged to any other 
equally large consumer in Kearny. 

20 

30 

4U 

The company objects to a retroactive increase. 
Bayonne mai11tains the contrary. 

Under agreement No. 3 it is provided as fol-
lows: 

'' The company agrees * * * (b) to 
purchase from tl1e city a11d to pay in ad-
vance for the same at the time of tl1e 
con1mencement of the work to be done by 
the city as hereinafter describ -ed, water of 
the value of $150,000, to be fur11ished_ a11d 

-delivered from time to time to the company 
from the pipe li11es and water plant of the 
city as needed by the company to be meas-
ured by m.eter and charged for at the cur-
rent prices of water sold by the city at 
such times for consumers of an equal quan-
tity.'' 

This is a g~eneral clause and I do not see how 
it can be limited to equally larg·e consumers in 
Kearny. It seems to me that the water must 
be furnished at the same price as was currently 
~harged by Bayonne to any other consumers of 
equal ql1antity either within or without Bayonne. 

All vvater furnished to any consumer m.ust 
of necessity be furnished '' from the pipe lines 

• 
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_and water plant of the city.'' That is exactly 
.\vhat this clause provides. 

Bayonne itself seems to have construed the 
agreement in this ·way. In 1919 the City Com-
missioners unanimously adopted the following 
resolution: 

''Resolved that all water sold on tl1e lO 
Kearny Meadows other than that sold to 
county for municipal purposes shall be at 
the rate of $1.20 per thousand cubic feet. 
This does not include water sold under con-
tract.'' From this it appears that Bayonne 
recognized its obligation under the agree-
ment above ref erred ·_ to and realized that 
it could not alter the rate. What has here-
tofore been said relates to the rates to be 
paid for water paid for in advance under 20 
agreement No. 3. 

The clauses providing · for rates to be charged 
after the w·ater paid for in advance under agree-
m.ent No. 3 had been consumed are ·contained in 
agreements Nos. 1 and 2. 

The clause in each of these agreeme11ts which 
is to be construed is as follows: 

'' The city, its successors and assigns in 
so far as it and they shall from tim .e to 
time have the legal right so to do shall 
furnish to the Shipbuilding · Co., its suc-
cessors and assigns upon demand in writ-
ing, water from the pipes laid on said 
rights of way hereby gra11ted to the city 
by the Shipbuilding Co. at the minimum 
market rate paid by any consumer of an 
equal quantity of water from said pipe lines 
so 1011g as said pipes shall remain upon said 
rights of way or any part thereof.'' 

• 

30 - . . 

40 
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• 

The circumstances surrounding the making of 
these contracts should be considered. They state 
that the '' mutual benefit of the parties'' requires 
the relocation of the water mains. To accom-
plish this object Bayonne sought and the com-
pany gave substantial fi11a11cial aid. It is natural 

10 to suppose that the company expected to re-
\. 

ceive in return the same favorable terms · as 
might be granted any other large consumers; 
and on the co11trary it is impossible to believe 
that the company, when it advanced so large a 
sum of money, contemplated that it should pay 
for water an.y price that a11y other large con-
sumer on the Kearny Meadows-who had con-
co11tributed nothing-was charged, altho11g·h 
other equally large consumers in Bayonne were 

20 charged a lower rate. I do not believe either 
party to the contract ever i11te11ded any s11ch 
thing. 

Tl1e resolution of Bayo1111e attempti11g to re-
troactively i11crease the rate to be J)aid by the 
company is void. First, because it attempts 
to destroy rights vested in the company by 
the contract. 

The autl1ority give11 to Ba·yonne to mak:e the 
contract is contained in Section 9 of Article 

30 XXXII of the Ho1ne Rule Act of 1917 (1924 
Cumulative Sup :plement to Compiled Statutes, 
Vol. 2, p. 2299), which provides that-

'' The goverJ?-ing body may enter i11to a 
contract ,vith any perso11 or persons, corpo-
ration or corporations, to supply such per-
son or persons, corporation or corporations 
with water for fire protection, manufac-
turing a11d irrigation and other special pur-
poses, at rates and 11pon conditions to be -

40 designated by said governing body, and upon 
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any such contract being entered into the per .~ 
son or persons, and corporation or corpora-
tions shall p,ay to the municipality the rate 
and all other charged stip.ulated . therein, 
instead of the usual rates charged in the 
municipality; * * * '' 

No power is reserved to Bayonne in this 
statutory enactment to retroaetively increase 
a rate fixed by contract made pursuant thereto. 
In Amarillo Gas Co. v. City of Amarillo, 208 
S. W. 239 (Tex. Ct. of Civ. Ap·p., 1919), the 
Court said: 

'' One of the first questions suggested in 
the consideration of appellant's rights in 
the premises is whether the ap·pellant can 
rightfully apply the rates fixed by the 
new ordinance to the gas consumed by its 
customers before the ordinance went into 
effect. * * * There was an implied con-
tract between the gas con1pany, and the 
consun1er using gas prior to November 
18th, that such gas would be paid for at 
the rate established by the ordinance then 
in effect. Any law that would retroact so 
as to change the substantial rights an.d obli-
gations of this contract as to transactions 
already had under it ,vould be to that ex-
tent unco11stitutional and void. * * * 
The rates established by the ne,v ordinance 
did inevitably make a substantial change 
in the rights and obligations of the con-
sumer, and we conclude cannot be applied 
to the g·as consumed prior to the time the 
ordinance took effect. '' 

Apart from Section 9 ·of Article XXXII of 
the Home R.ule Act of 1917, governing the 

10 
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making of contracts for the supply of water, 
the only _authority th~t. Bayonne has for supply-
in.g water is found in Section 8 of the same 
article (1924 Cumulative Supplement to Com-
piled Statutes, Vol. 2, p. 2299), ,vl1ich reads as 
follows: 

'' The governing body of every mu11icipal-
ity providi11g and supplying water for tlie 
public and private .use of such municipality 
and its inl1abitants, may make, enforce, 
amend and repeal all such ordinances, reso-
lutions and regulations as said body may 
deem necessary and proper for the distribu-
tion, supply, use and protection of the said 
water and the safety, security and protec-
tion of the said buildings, machinery, canals, 
aqueducts, reservoirs and other ,vorks and 
appurtenances thereto; for the installation 
a_nd protection of meters, and for fixi11g· 
and collecting the water rents or prices for 
,vater, and for in1posing penalties in addi-
tion to cutting off the water for non-pay-
ment thereof.'' 

. 
A municipal corporation, being a creature of 

the State, possesses only such power as the 
State confers upon it. Breninger v. Belvidere, 
44 N. J. L. 350; State, . Terhune v. City of' 
Passaic, 41 N. J. L. 90, 93. And in construi11g 
a grant of power to a municipality any fair 
reasonable doubt concerning , the existence of 
the power is resplved against the municipality 
and the power is denied. Meday v. Ruther£ ord, 
65 N. J. L. 645, 648. 

The last quoted provision of the Home Rule 
Act g-rants no power to Bayonne to make retro-
active water rents and prices established in ad-

40 
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. vance for the service to be rendered. • See Jones 
v. Town of Bloomfield, 69 Atl. 1106. 

Moreover, the : resolution in addition · to at-
tempting to retroactively increase the company's 
contract rate also . attempts · to discriminate 
against it in two ~mportant respects by (1) 
seeking to increase it from $1.00 to $1.75 per 
1,000 eubic feet while only increasing the rate 
of all consumers in Bayonne ~tal{ing ,vater '' for 
manufacturing use'' to a sliding scale rate of 
from $1.50 to $1.75 per 1,000 cubic feet; and 
(2) seeking to so increase the company's rate 
from January 1, 1923, while making no in-
crease whatever for water taken ''for domestic 
use'' prior to J a.n,uary 1, 1925. 

Its contract with Bayonne entitled it to the 
same rate as is currently charged other equally 
large consumers, ,vho as the record shows, are 
some of those taking water from it ''for manu-
facturing use.'' Nor could those tal{ing water 
''for domestic use'' thus be effectively given 
the rigl1t at tl1e expense of the company to 
have their old and smaller rates continued 
for two years after that of the company was 
sought to be increased. 

For the reasons above stated I am of the 
opinion that the construction placed on the con-
tracts as above is the correct one, and the only 
reasonable one to be deducted from the con-
tracts themselves and the circumstances sur-
rounding their making and carrying out. This, 
as I understand the testimony and the briefs 
leads to the fixing in the decree of the following 
rates: 

1:0 

From J.uly 1, 1919, to February 1, 1925, 
$1.00 per 1,000 cubic feet. From -February 1, 

I :~to - -
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1925, until Bayonne shall change the rate tQ 
other equally large consumers for water sup-
plied from said pipe lines, a sliding scale of 
from $1.50 t9 $1.75 per 1,000 cubic feet. 

I will advise a decree accordingly. 

\, 
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Filed May 15, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

FEDERAL SHIPBUILDING AND 

DRYDOCK CoMPANY, a cor-
poration, 

Complainanl, 

a1id 

CITY OF BAYONNE, 

On Bill, -etc. 

Final 
Decree. 

This cause coming on to be heard in the pres-
ence of Frederic J. Faulk~s, Esquire, and John 
Milton, Esquire, of counsel with complainant, 
and James Benny, Esquire, and L. Edward Herr-
mann, Esquire, of counsel with . defendant, and 
the pleadi11gs and proofs having been read and 
the arguments of the respective counsel having 
been heard and the Court having considered said 
pleadings, proofs and arg·ume11ts, a11d it duly 
appearing that by three agreements each dated 
November 18, 1918, to which the complainant and 
def e11dant were parties and which went into effect 
on or about April 4, 1919, it was agreed between 
the parties that the water supply mains of the 
def endar1t then extending through lands of the 
complainant located in part in the Town of 
I{ear11y 011 the westerly shore of the Hacken-
sack River a11d i11 part in the City of Jersey City 
011 the easterly shore of · said river, should, in 
the mutual i11terests of the parties,- be relocated, 
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e 1 a ge and re c e rn e manner ere-
p n e a , t ena e e ef en an · o 

ace ~h re t e comp a1na11 thereb 
grante , he ef e I t ertam rig s of ay 

, gn its ual an f he avu1g and mai +e-
• a1 elocate an er arge a er mam 

m a on ere to agree to p rchase from 
e en ant ar a in a \'"ance f r he same 

a e trme of t I e c rnmenceme11t of the ork 
a n1g e1 a ging an rec nstruc ing uai 

ain o t e al11e of $15 0 0. hicl 
amo ~nt a to e app_ie he ef en ant 
t ar · e raTIIlg he ·· t of u c work, and the 
c m la: an furt er agree to a ume a11d pay 
t ' e remai._-ri e .. oft e cot of a1 ork p to b 

of the rm of $3-0 0., in con-
i . erat1on · -hereof e defendan agree that so 
OJ.J.g a ~ai reloca ed an enlarged mains shoul 

---emain , pon sa1 righ f ay, i \VO d sup-
Y a er therefrom o the complainan for uue 

it _ ai an pon he following erm , viz., 
for a er pai for omplaina n ad ance 
a t e c rrent price of wa er sold y he de-
f en aJ. t from ime o time o consumers of an 
e al qua11titv of a er from he pipe line and 
·~~a e p an of he defendant, and for water 

t ereaf er pplied he complaina11 at he mini-
mum market rate pa1 b an conslrmer of a11 

e a qua11tiL of ater from aid pipe line ; and 
1t f r Jhe appea 1ng that folio i:ng the execution 
of a1 agreement an pur uan to , he term 
t .. ere f e complainant paid he defendant he 
ai lilll f $1?0,000 , so agreed to be pai by 

a11ce for ater to be furni hed and de-
. ere to t from ime to time •Y the defendant; 

t .. 1.a f ollo 1ng uch payment said a er supply 
ne ere re ocated, e11larged and reconstructed 



Final Decree. 

i11 accordance with said agreements, and the 
complainant fully performed all its obligations 
thereunder; that the defendant on July 1, 1919, 
began to furnish complainant with the water so 
paid for in advance and has continued ever since 
to furnish complainant with water pursuant to 
said agTeements; that a controversy arose be-
tween the said parties as to the rates properly 
chargeable by the def enda11t for water furnished 
to the complainant prior to August 31, 1926, and 
for water thereafter to be supplied to it under 
said agreements, as a result of which the defend-
ant claimed that the complainant was then sub-
stantially in arrears for the water so therefore 
supplied to it while the complainant claimed that 
at the rates fixed by said agreements it had not 
then consumed all of the water so paid for by it 
_in advance; that thereupon the defendant threat-
ened to cut off · complainant's water supply; that 
in order to prevent irreparable injury to it 
through such action, the complainant filed its bill 
herein praying among other things that the de-
fendant might be enjoined and restrained from 
·cutting off, interfering with or diminishing 
said · water supply and that this court might 
settle and determine the rate or rates payable 
by complainant to defendant for the water there-
tofore furnished by the defendant to complainant 
or thereafter to be so f ur11ished under said agree-
ments, and by its decree determine and adjudge 
tl1e rights of the parties with respect to the 
subject matter of this suit so that the said con-
troversy between them might be finally settled 
and ·determined; and it further appearing that 
that the defendant filed an answer and cross-
petition herein consenting to and requesting this 
court to settle and determine in this suit the rate 
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or rates payable by complainant to defendant 
for the water theretofore furnished by defend-
ant to complainant or thereafter to be so fur-
nished under said agreements and to determine 
and adjudge the rights of the parties as afore-
said, 

IT 1s, on this 15th day of May, Nineteen '"Hun-
dred and Twenty-eight, on motion of Messrs. 
Lindabury, Depue & Faulks, solicitors of the 
complainant, by Edwin Robert Walker, Cha11cel-
lor of the State of New Jersey, ORDERED, An-
JUDGED and DECREED, and the said Chancellor b,y 
virtue of the power and authority of this court, 
doth l1erelry Order, Adj11dg,e and D'ecree as 
follows: 

(1) Tl1at under said agreements complainant 
is obligated to pay defendant for all water fur-
nished by defendant to complainant from July 
1, 1919, to, but not including February 1, 1925, at 
a flat _ rate of $1.00 per 1,000 cubic feet, and no 
more. 

(2) That UJ;lder said agreements complainant 
is obligated to pay defendant for all water fur-
nished by defendant to complainant from and 
including February 1, 1925, to the date of tl1is 
decree at the following rates paid by other 
equally large consumers, for an equal quantity 
of water supplied to them by defendant in any 
month during said period, and no more, namely: 

. When the monthly consumption was less 
than 500,000 cubic feet, $1.75 per 1,000 cubic 
feet. 

, 

When the monthly consumption was in ex-
cess of 500,000 cubic feet b,ut not in excess 
of 1,000,000 cubic feet, $1.65 per 1,000 cubic 
feet. 
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When the monthly consumption was in 
excess of 1,000,000 cubic feet, $1.50 per 1,000 
cubic feet. 

( 3) That until the defendant shall change its 
present rates for water supplied by it to the 
other equally large consumers, the complainant 
shall pa .y for all water hereafter supplied to it 
by defendant in any month . at the following rates 
presently paid by other equally large consumers 
for equal quantities of water supplied to them 
by defendant in any month, and no more, namely: 

When the monthly consumption is less 
than 500,000 cubic feet, $1.75 per 1,000 cubic 
feet. 

When the monthly consumption is in ex-
cess of 500,000 cubic feet but not in excess of 
1,000,000 cubic feet, $1.65 per 1,000 cubic 
feet. 

When the monthly consumption is in ex-
cess of 1,000,000 cubic feet, $1.50 per 1,000 
cubic feet. 

( 4) That so long as the said agreements shall · 
remain in force the defendant shall not charge 
the complainant for water hereafter supplied . to 

10 

20 
./ 

it by defendant in any month any higher or 
greater rate than the minimum rate that the de- 80 
f endant shall charge any other equally large con-
sumer whether within or without its municipal 
limits for equal quantities of water supplied to 
any such co11sumer by defendant in such month. 

( 5) That so long as the said agreements 
shall remain in force and the complainant shall 
pay the defendant for water hereafter supplied 
to it by defe11da11t at the same rates as are paid 
by such other equally large · consume!s for equal 
quantities of water supplied to them by def end- .tO 
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Final Decree. 

ant in any month, the defendant, its officers, 
agents, servants and representatives, and each 
thereof, shall be and it and they are hereby 
ordered to absolutely desist and refrain from 
shutting off, diminishing or in anywise interf er-
ing with or taking· any steps, actions or proceed-

10 ings to shut off, diminish or in anywise interfere 
\_ 
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with the supply of water by the defendant to 
the complainant. 

(6) That a counsel fee of $2,500 be and the 
same is hereby allowed to the complainant to b•e 
included in the complainant's taxed costs. 

(7) That the defendant p•ay to the complain-
ant its costs of this suit to be taxed including the 
_said counsel fee of $2,500. 

Resectf ully advised, 

ALONZO CHURCH, 
,_ V.-C. 

E. R. WALKER, 
0. 
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.Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J'. 

New Jersey Court of Errors and Appeals 

FEDERAL SHIPBUILDIN·G AND DRY 

D'OGK COMPANY, 

C omplain,a .nt-R espondent, 

and 

CITY OF BAYONNE, a . municipal 
corporation, 

Def endant-.Apipella.nt. 

BRIEF ON BEHALF OF APPELLANT. 

The proceedin .g involves the construction of 
clauses in three agreements, (Exhibits C. 1, C. 2, 
C. 3), under which appellant supplies water to 
respondent. The appellant obtains its water 
sup·ply for itself and its inhabitants from the 
East Jersey Water Company. Prior to the mak-
ing of these agreements with the respondent, 
appellant obtained its supply from the East J er-
sey Water Company through two pipe lines ex-
tending easterly through . the Town of Kearny 
and thence under the Hackensack River through 
'Jersey City to Bayonne. rhe pipe lines located 
in Kearny were located on rights of way through 
lan .ds owned , by the respondent, upon which it 
operated a · larg·e shipbuildip.g yard. Appellant 
supplied . water to respondent and other con-
sumers along these pipe lines prior to the mak-
ing of the agreements, involved herein. 

It became necessary to relocate these pipe 
·lines upon the lands of the respondent, and after 
negotiations, the three agreements involved here-
in were entered into and in addition to provid-
ing for the relocation of said pipe lines and 
specifying the rights of the parties with respect 
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to the construction, maintenance, repair, opera-
tion and removal of said pipe lines and fix the 
rights of use in said .right ·· of way · as relocated, 
the agreement provided for the supplying · of 
water from said pipe lines to respondent. The 
pertinent clauses respecting the supplying of 
water in each of the agreements are as follows: 

AGREEMENT No. 1, Exhibit C. 1. 
3. The City for itself, its successors, and 

assigns, covenants and agrees to and with the 
Shipbuilding Company, · its successors and . 
assigns, as follows: · ·· · · · 

FIRST : The City, its successors and as-
signs, insofar as it and they shall from time 

. to time have the legal right so to do, will 
furnish to the Shipbuilding Company, its 
successors and assigns, upon demand i11 
writing, water . from the pipes laid on said 
rights of way l1ereby granted to the City by 
the Shipbuilding Company, ., at the minimum 
market rate paid by any consumer, of an 
equal quantity of water from said pipe lines, 
so long · as said pipes shall rem .ain upon said 
rights of way or any part thereof. 

AGREEMENT No. 2, Exhibit C. 2. 
The City, for itself, its successors and as-

signs, covenants and _agrees to and with the 
Shipb ,uilding Company, its successors and 

. assigns, as follows: 
First: The City, its suecessors and assigns 

in so far as it a.nd they shall from time to time 
l1ave the legal right so to do will furnish 
to the Shipbuilding· Company, its successors 
and assigns, upon demand in writing, water 
from . the pipes laid on 'said right of way 
hereby granted to the City by the Shipb .uild-
ing Company, at the minimum market rate 
paid by any co11sumer of an equal quantity 
of water from said pipe lines so long as said 
pipes shall remain upon said right of way or 

. any part thereof. 
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AGREEMENT · No. 3, Exhibit C. 3. 
The comp•any agrees : 

• 

(a) * * * (b) To purchase from the 
City and to pay in advance for the same at 
the time of the commencement of the work to · 
be done by the City as hereinafter described 
water of the value of $150,000 to be fur-
nished and delivered from time to time to 
the Company from the pipe lines and water 
plant of the City ·as needed by the Company, 
to b·e· measured by meter and charged for at 
the current prices of water sold by the City 
at such times for consumers of an equal 
quantity. 

Although dated November, 1918, these agree-
ments actually became effective July 1, 1919, and 
ap•pellant has since supplied water to respondent 
in the quaitities shown on Exhibit C. 13. The 
respondent paid to appellant $150,000 required 
.to be paid by said agreements as an advance pay-
ment for said water, and against this amount 
appellant charged responde11t for the w·ater con-
sumed monthly~ Respondent furnished to appel-
lant a stateme11t each month, showing the amount 
due to appellant which was credited against the 
advance p"ayment of $150,000 made by respond-
ent. Forty-five of these monthly statements 
covering the period from July 1, 1919, to March 
1, 1923, p.repared by. respondent, were received 
by appellant. By stipulation only one of these 
staten1ents is printed, Exhibit D. 1, a·nd tabula-
tion is furnished instead of the statements,. which 
are identical in form. The last statement, the 
copy of which is printed, was sub·mitted on Feb-
ruary 28, 1923. Throughout this period respond-
ent calculated the amount due to appellant by 
applying the rate of $1.2'0 per M. cubic feet ,vhich 
was the minimum rate paid by all other con-
sumers · from the pipe lines on the Kearny 
Meadows. 
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On March 27, 1923, in a. proceeding in,stituted 
by East Jersey Water Comp-any to increase its 
rates, the Board of Public Utility Commissioners 
increased the rate that Bayonne was required 
to pay for water obtained by it from $19·.00 per 
M. gallons ( the rate which it was then pa .ying 
under contract) to $78 per M. gallons. The in-
creased rate was allowed to become effective as 
of January 1, 1923. The order of the Board thus 
increasing the rate wa 1s reviewed b'y the Supreme 
Court in proceedings instituted by the appellant. 

,·At the same time the Director of Revenue and 
Finanee of ap -pellant continued to bill its eon-
sumers including respondent at the then existing 
rate. Attaehed to each bill sent out by the Director 
of Revenue and Finanee was a printed notice to 
_the consumer that the Board of Public Utility 
Commissioners had increased the rate to Bayonne, 
and that an appeal from said order had been 
taken by Bayonne to review the order, and that 
in the event that the Supreme Court sustained _ 
the increased rate that the rate to respondent 
and other consumers would have to be cparged 
to respondent and other consumers from the 
time said increased rates to Bayonne became 
effective ( Case, p-p. 119-120). 

The Supreme Court affirmed the order of the 
Board of Public Utility Commissioners. Appel-
1,ant appealed to the Court of Errors and Ap-
peals. When tl1e Supreme Court affirmed the 
order of the Board the Director of Revenue and 
Finance of appellant continued to send bills for 
water consumed to respondent, and all other con-
sumers, notifying it and t4em that the Supreme 
Court had affirmed the decision of the · Board of 
Public Utility Commissioners granting the in-
creased rate to the East Jersey Water Company, 
effective January 1, 1923; that appellant ha9-
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taken an appeal to the Court of Errors and 
Ap ,peals to review the decision of the Supreme 
Court, and that the bill was rendered at the old 
r,ate and not at the increased rate, and that in 
the event that the increased rate was Bustained 
by the said Court, an additional amount would 
be charged in accordance with the increased 
rates for all water used since January 1, 1923 

· (Case, p. 120). 

The Court of Errors and Appeals sustained 
the Supreme Court, and thereafter Bayonne de-
signed a schedule of rates to its consumers, 
calculated to absorb the increase which it was 
required to ·pay and made the new rate effective 
as of January 1, 1923, the date fixed b·y the 
B-oard as the date when the increased rate to the 
city became effective. 

To accomplish this the governing body of ap-
pellant on Febrl1ary 10, 1925, passed a. resolution 
fixing the following schedule of rates _: 

For domestic use, $1.75 per 1,000 cu. ft. 
Said rate to be charged from January 
1, 1925. 

For manufacturing use, under 500,000 
cu. ft. per m_onth, per 1,000 cu. ft ..... $'1 . .75 

500,000 to 1,000,000 cu. ft. per month, 
per 1,000 cu. ft ...... . . . . . . . . . . . . . . 1.65 

All water in excess of 1,000,000 cu. ft. 
per month, per 1,000 cu. ft.. . . . . . . . . . 1.50 

All manufacturing plants located on the 
meadows on the west side of Newark 
Bay, (known as the Newark Meadows) 
per 1,000 cu. ft.. . . . . . . . . . . . . . . . . . . . 1. 75 
The rates for all manufactories, including 

those located on the said Newark l\ieadows, 
are to be charged from January 1, 1923, the 
said rates to be in force until all the money 
due the Water Company for the increased 
rates is paid ( Case, pp .. 59 and 60). 



• 

6 

By the application of these rates to the water 
consumed by the respondent up to and including 
August 31, 1926, there was due to appellant $42,-
227.13 in excess of the sum of $150,000, advanced 
payment made by respondent. Appellant ren-
dered statements in accordance therewith to re-
spondent and it refused to pay. On September 
23, 1926, appellant through its city attorney noti-
fied respondent that unless said amount was paid 
_within fifteen days thereafter, appellant would 
cease supplying respondent with water. Re-
spondent,. thereupon, filed the bill of complaint 
herein. 

Respondent contends that 
(a) Under its agreements, it is entitled to re-

ceive water from appellant at the same rates as 
it currently charges consumers of an equally 
large quantity of water, whether such consumers 
be located in Kearny or within the City of 
Bayonne. 

(b) That the resolution of governing body of 
appellant increasing rates as of January 1, 1923, 
is illegal, and that it should only be required to 
pay any increased rate from September 1, 1926. 

The Court of Chancery by its decree ad-
judged: 

1. That rates fixed by the decree of the Court 
of Chancery are arbitrary and unreasonable and 
not in accord with the evidence. 

2. That respondent under said agreement was 
obligated to pay to appellant for all .water fur-
nished from January 1, 1919, to but not including 
February 1, 1925, at a flat rate of $1.00 per 
thousand cubic feet and no more. 

3. That under said agreement respondent ,vas 
obligated to pay appellant for all water furnished 
from a11d including February 1, 1925, to date of 
this decree. 
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The following rates paid by other equally large 
consumers. for a:p. equal quantity of water supply 
to them by appellant in any month during said 
period, and no more. 

When the monthly consumption was in ex-
cess , of 500,000 cubic feet but not in excess 
of 1,000,000 cubic feet, $1.65 per 1,000 cubic 
feet. 

When the monthly consumption was in ex-
cess of 1,000,000 cubic feet, $1.50 per 1,000 
cubic feet. 

(3) That until the defendant shall change 
its present rates for water sup -plied by it to 
the other equally large consumers, the com-
plainant shall pay for all water hereafter 
supplied to it by defendant in any month at 
the following rates presently paid by other 
equally large consumers for equal quantities 
of water supplied to them by defendant in 
any month. and no more, namely. 

When the monthly consumption is less 
than 500,000 cubic feet, $1.75 per 1,000 cubic 
feet. 

When the monthly consumption is i11 ex-
cess of 500,000 cubic feet but not in excess 
of 1,000,000 cubic feet $1.65 per 1,000 cubic 
feet. · 

When the monthly consumption is in ex-
cess of 1,000,000 eubic feet, ·$1.50 per 1,000 
cubic feet. 

( 4) That so long as the said agreements 
shall remain in force the defendant shall not 
charge the complainant for water l1ereafter 
supplied to it by defendant in any .month any 
higher or greater rate than the minimum rate 
that the defendant shall charge any other 
equally large consumer whether within or 
without its municipal limits for equal quanti-
ties of water supplied to any such cons11mer 
by defendant in such month. 

Appellant contends that: 
(a) That respondent is entitled to be cl1arged 

under said agreements the rr1inimum -rate paid by 
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any consumer of an equal quantity of water from 
its pipe lines on the meadows as distinguished 
from any consumer of an equal quantity of water 
within the .city limits. 

(b) That the respondent is entitled to pay the 
increased rate fixed by appellant in Feb-ruary, 
1925, from January 1, 1923, the date s.pecified by 
the Board of Public Utility Commissioners, when 
the increased rate fixed by it should become · 
effective. 

POINT I. 
The Court of Chancery erred in decreeing that 

so long as said agreement shall remain in force 
appellant shall not charge respondent for water 
hereafter supplied to it by appellant in any month 
any higher or greater rate than the minimum 
rate that appellant shall charge any other equally 
large consumer whether within o-r without its 
municipal limits for an equal quantity of water 
supplied to any such consumer by appellant in 
such month. 

The agreements under which water is fur -
nisl1ed to the respondent by the ap-plicant defi.-
nitely fixes the rate as ''the minimum rate paid 
by any consumer or an equal quantity of water 
from said pipe lines.'' 

The agreements are primarily designed to 
specifically cover the condition under which Bay-
onne would relocate its pipe lines over the 
property of the respondent. One of these con-
ditions was that it should, insofar as it had the 
legal right so to do, furnish water to the respond-
ent from the pipes -laid on the right of way 
granted to it by respondent at the minimum 
market rate paid by any consumer of a like 
quantity of water from said pipe lines. 
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Every water system is. made up of at ·least 
three distinct parts, viz : 

(a) The supply: (b) the pipe lines leading 
from the supply to the locality served and ( c) 
the distribution system in the locality served, 
consisting of mai11s and connections to the prop-
erties of the consumers.. 

In cases involving municipal systems, where 
the pipe lines passed through other municipali-
ties, water can be furnished to residents in the 
municipalities through which the pipes are laid 
only under such restrictions as are imposed b·y . 
the legislature. 

P. L. 1917, pp. 435,438; 
P. L. 1920, p. 113; 

. P. L. 1922, p, 270. 

The contracts involved in the instant ease, how-
ever, have heretofore been construed by the 
Court of Chancery as not coming within these 
provisions of law, but rather as contracts made 
by the city as part of a plan, by which it secured 
additional rights. "\?'ice-Chancellor Lane exhaus-
tively analyzed tl1e applicability of the pertinent 
legislation in reaching this. determination , in l1is 
opinion in Town of Kearn .y v. City of Bayon .ne, 
90 N. J. E. 499, affirmed in 92 N. J. E. 627 . .. He 
said: 

'' It appears to be the well establisl1ed 
rule that power in a municipality to furnish 
water to its inhabitants must be rested upon 
direct leg~islation. 19 R,ul. Cas. L. tit. 
'Municipal Corporations' S 96 (at p,. 788) -
a11d that the g·rant of power ge11erally to pro-
vide a water supply for the inhabitants of 
a rr1unicipality does not carry with it the 
right to furnish water to inhabitants of other 
territories. Child v. City of Columbia, 87 
S. C. 566; 70 S. E. Rep. 296; 34 L. R. A. 
(N. S.) 5,42; Farwell v. City of Seattle, 



• 

10 

Supreme Court Washington, 86 Pac. Rep. 
217; Kearny v. Jersey City, 78 N. J. Law 
77; affirmed 79 N. J. Law 599'; East Newark: 
v. New York and New Jersey i\V ater Supply 
Co., 67 N. J. Eq. 265; Baylies v. Borough 
of North Arlington, 80 N. J. Law 124; 
Rehill v. East Newark and Jersey City, 73 
N. J. Law 22·0; affirmed 74 N. J. Law 849'. 

By article 32 of chapter 152 of the laws of 
1917 every municipality is given power to 
provide a sup.ply of water or an additional 
supply of water for the pu .blic and private 
uses of the municipality and its inhabitants. 
By .sub-division d of section 1 of this. article 

· every municipality is given power to pur- · 
chase, condemn or otherwise acquire the 
necessary lands and rights or interests in 
lands, and water rights and rights of flowage 
or diversion, within or without such mu11ic-
ipality, for such purpose. By section 14, 
power is given to increase the capacity of 
any water ,vorks, plant or plants, to extend 
any system of water distribution either with-
in or without the municipality, to lay addi-
tional mains or lateral . connections, to relay 
or enlarge existing mains and pipes, as the 
gov~rning body of the municipality shall 
deem necessary. By section 30 it is. made 
lawful for the governing body of any 
municipality to enter into all contracts and · 
agreements and do any and all other acts 
and things necessary to provide water for 
the public and private uses of such munic-
ipality and its inhabitants in accordance with 
the provisions of article 32. I am of the 
opinion that power to enter into the agree-
ments ancl contracts challenged may be 
rested 11po11 the provisions of article 32 
heretofore referred to and that reliance need 
not be placed upon the provisions of section 
16 under the terms of which any municipality 
is given the power to supply dwellers in 
other municipalities through which its mains 
may pass with water and for that purpose 
to lay mains in tl1e streets, &c., provided the 
consent of the municipality, the dwellers -in 
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which are to be supplied, be first given. A 
municipality, having power to enlarge its 
plant, to relocate its pipes, to acquire loca-
tions for such purposes, and to enter into 
contracts which may be necessary to carry 
out tl1e purpose of supplying its inhabitants 
with water, may, I think, contract, as part 
consideration for the grant to it. of rights 
of way for its mains, to furnish water from 
such mains, to the owners or occupants of 
tracts through which the rights of way run.'' 

We contend that for the purp ,oses of this case, 
however, it is immaterial whether the rights of 
the city to make the contracts with the respond-
ent was derived under the statutes or as a con-
_sideration for relocating its pipe lines over the 
lands of the respondent. 

We submit that the Court below mistakenly 
construed tl1e contracts to mean that the rate 
which respondent is alleged to pay is the mini-
rr1um which any other consumer of an equal 
quantity, whether within or without the municipal 
limits in any month. 

In contracts C. 1 and Q. 2 the language is. '' a,t 
the minimurn market rate p,aid by an,y consum ,er 
~fan . equ,al qu,antity of waler from said pipe lin,es 
so long as said pipe Zin.es shall rema .in upon , sa.id 
rights of way or a-ny part thereof.'' 

'' To purchase from the city * * * water 
* * * to be furnished and delivered * * * 
from the pipe lines and water plant * * * to 
·be measured by meter and charged for at the 
current prices of water sold by the city at such 

- times for consumers of an equal quantity.'' . 

These contracts were simultaneously executed 
and there£ ore, rr1ust be read and construed to-
gether. We contend that the city was entitled 
to charg·e to the respondent the minimum market 
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rate charged to any consumer of an equal quan-
tity of water, ''from said pipe lines'' as dis-
ting .. uished from consumers within the municipal 
limits. 

,Ve submit that the classification '' consumers 
of an equal quantity of water from said pipe 
lines'' was designed to segregate these con-
sumers from the inhabitants of the city or con-
sumers within the city _limits. 

,,'bile the agreements are dated November, 
1918, water was not supplied to respondent there-
under until July, 1919. The advance payment 
of $150,000 was made as required by the agree-
ments, and at the end of each month the auditor 
of respondent furnished the city with a statement 
showing the credit to which the city was entitled. 
This amount was derived by applying the rate 
of $1.20 per M. cu. ft. to the quantities of water 
shown by the meter to have been consumed dur-
ing the month. The $11.20 rate was the minimum 
rate paid by consumers of an equal amount on 
the Kearny Meadows or on the '' pipe lines.'' 
Through inadvertence it was subsequently dis-
covered that Foundation Company, one of the 
consumers on the pipe line, was a customer for 
the six-month period July, 1919, to January 1, 
1920, and by its contract with the city was 
charged the rate of $1.00 per M. cu. ft. instead 
of $1.20. To this extent the respondent is en-
titled to credit on the water consumed during 
this period. A tabulation of the credits for water 
consumed by respondent from July, 1919, to -
:March, 1923, is shown in Exhibit D. 1. 

Respondent in July, 1923 (Exhibit C. 8), for 
the first time questioned the rate thus charged 
and sent a communication to the city requesting 
a reduction of the rate from $1.20 to $1.00, the 
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current rate paid by consumers within the city. 
A further communication (Exhibit C. 9) was ad-
dressed by respondent to the city . December 7, 
1923, and on December 29, 1923,, the city de:p.ied 
the contentio11 of respondent stating that the rate 
charged to and p,aid by the inhabitant consumers 
did not apply, and that the city interpreted the 
contracts to mean the minimum rate charged to 
consumers from its pipe lines, viz: consumers in 
the ''Meadows'' (Exhibit C. 10) . 

The record does not disclose that respondent 
did anything · further after this until January 24, 
1927, when its auditor presumably ·engaged in a 
telephone conversation with the chief clerk in the 
D·epartment of Revenue and Finance of the city. 
Said chief clerk addressed a letter to said auditor 
and respondent offered · the letter in evidence. 
Objection was n1ade to its admission in evidence, 
upon the groun .d that it · was not shown to have 
been authorized by the city. The Court allowed 
it as evidence stating, ''if it is written without 
authority why it does :riot amount to anything.'' 

vVe submit that the letter is incompetent- and 
in the absence of proof showing that its writing 
was authorized by the city and should not bind 
the city as having any b-earing upon the intent or 
meaning of the contract. 

Other than this isolated testimony no testimony 
was offered to assist the Court in reaching its 
conclusion. The learned · Vice-Chancellor, how-
ever, in his opinion indicated that the circum-
stances surrounding the making of the contracts 
should be considered and said : 

'' The circumstances surrounding the mak-
ing of these co11tracts should be considered. 
They state that the 'mutual benefit of the 
parties' requires the relocation of the water 
mains. To accomplish this object Bayo11ne 
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sought and the company gave substantial 
:financial aid. It is natural to suppose that 
the company expected to re.ceive in return 

. the same favorabJe terms as might be 
granted any other large consumers; and on 
the contrary it is impossible to believe that 

· the company when it advanced so large a sum 
of money, contemplated that it should pay 
for water any price that any other large 
consumer on the Kearny Meadows who had 
contributed nothing was charged, although 
other equally large consumers in Bayonne 
were charged a lower rate. I do not b·elieve 
either party to · the contract ever intended 
any such thing.'' · · 

vV e urge that there is no evidence to support 
any such reasoning ; there is nothing in the case 
to show that a greater benefit ,vas derived by the 
city than by the company under the agreements 
and there£ ore should not be assumed by the Court 
as an aid i11 deriving a pToper interp-retation of 
the language used in the . agreements. 

We contend that under the agreements the 
respondent is obligated to pay ··the min,imum 
market rate paid by a.ny consumer of a.n equal . 
qu,an.tity of w,a.ter from said pip 1e lin,es so long · 
a.s said pipes shall remain . u,pon sa.id rights of 
way or any part thereof,'' which is the langl1age 
of the agreements. That such consumers consti-
tute those located on the Kearny Meadows 
through which the pipes are laid, and that the 
langl1ag ·e id·entifies these consumers as a class, 
and distinguishes them from the consumers of 
an equal quantity of water within the city limits 
taking their water from the distribution syste -m 
within tl1e city limits. 

These rates are as fallows.: 

July, 1919,, to January 1, 1920, $1.00 per M. 
cu. ft. 
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January, , 1920, to January 1, 1923, $1.20 per 
M. cu. ft. 

January, 1923, to date, $1.75 per M. cu. ft. 

POINT II. 
The Court of Chancery erred in fixing the rates 

w.hich respondent is obligated to pay under its 
own construction of the language of the agree-
men ts. 

The learned Vice-Chancellor in effect inter-
prets the agreements to mean that the city can 
,charge only the minimum rate which it charges 
any other equally large consumer, whether within 
or without its municipal limits for equal quanti-
ties of water. The rates which he finds the com-
pany is obligated to pay, however, do not follow 
this view. 

The record sho,vs that the minimum rates paid 
by such consumers are _as follows: 

July, 1919, to January, 1923, · $1.00 per M. 
eu. ft. 

January, 1923, to date 
$1.75 per M. cubic feet when monthly con-

sumption less than 5100,'.000 cu. ft. 
$1.65 per M. c11. ft. when monthly consump-

tion in excess of 500,000 cu. ft., but not in 
excess of 1,000,000 cu. ft. 

$1.50 per M. · cu. ft. when monthly consump-
tion in excess o.f 1,000,000 cu. ft. ( Case, 
p. 112). . 

These are the rates charged b,y the city and 
paid bJr the consumers, yet the Court finds that 
the respondent is. only obligated to paJr the fol-
lowing rates for the periods indicated: 

July, 1919, to but not including February· 
1, 1925, $1.00 per M. cu. ft. 

February 1, 1925, to date of decree. 
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When monthly consumption less than 500,-
000 cu. ft., $1.75 p,er M. cu. ft. 

When monthly consumption in excess of 
500,000 cu. ft. not in excess of 1,000,000 cu. 
ft., $1.65 per M. cu. ft. 

When monthly consumption in excess of 
1,000,000 cu. ft., $1.50 per M. cu. ft. 

In fixing the periods during which the rates 
fixed should be charged the learned Vice-Chan-
cellor presumably dis.regarded the fact shown _ by 
the record, that the other consumers were 
charged and paid rates during . the same periods 
differing from those which he fixed, although he 
finds that the respondent is obligated to pay such 
rates as are charged and paid by other con-
sumers, with respect to the respondent, he finds 
that rates charged by the city are retroactive and 
the ref ore as to the period January -1, 1923, to 
February 1, 1925', illegal. As to the resolution 
passed b-y tl1e governing body of the city, he 
said: 

'' The resolution of Bayonne attempting to 
retroactively increase the rate to be paid 
by the company is void. First, because it at-
tempts to destroy rights vested in the com-
pany by the contract'' ( Case, p. 140). 

He bases this finding upon the theory that the 
power to make the agreements. was - conferred 
upon the city by Section 9, Article XXXII of the 
Home Rule Act, 1917: -(1924 Cumulative supple-
ment to compiled -statutes, Vol. II, p. 2299), that 
no power is reserved in this statute to a munic -
ipality to retroactively increase a rate fixed by a 
contract made pursuant thereto. 

As we have above shown the Court of Chancery 
has, in an earlier proceeding, had these same 
agreements before it for consideration, and has 
held that they vvere not entered into pursuant to 
the po\\1er conferred by this statute, but -under the 
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general powers of the municipality, as contracts 
for relocating its pipe line (Kearn.y v. Bayonn.e, 
supra). 

· We cannot see the force of the reason of the 
learned Vice-Chancellor. It does not appear to 
us to be of any importance whether the agree-
ments were made by virtue of the legislation he 
suggests or by virtue of the powers possess-ed 
by the municipality generally. Neither do we be-
lieve the cases relied upon by the Court are 
applicable to the present case. Here we are 
dealing with a specific contract made by the city 
with an industrial company for the sale and 
purchase of water as an incident to and as part 
of the consideration for the relocation of pipe 
lines-. The rate fixed in these agreements is 
definite insofar as it is restricted to the minimum 
rate charged to any other consumer of a like 
quantity . of water. In Amarillo Ga-s Co. v. 
Amarillo, cited by the Court below, the power of 
the municipality reviewed was the legislative 
power while in the present case the · power ex-
erted by the city is its proprietory power. In 
the exercise of the former a municipality is re-
stricted by definite legal limitations; but in the 
exercise of the latter it is governed by the same 
rules as govern private corporations. 

Tl1is distinction was succinctly stated by our 
Supreme Court in a recent case, Lehigh Valley · 
R. R. Co. v. Jfayor cf; Aldermen of Jersey City 
·(Aug. 16, 1927), 138 Atl., p. 467. 

l\tlr. Justice Campbell, writing the opinion of 
the Court, said : · 

'' Our conclusion is that a charge for water 
furnished by a municipality to an owner or 
occup•ant of lands is not a tax, but is the 
subject of a contract, the sale of a commodity, 
creating the relationship of seller and p•ur-
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chaser as between the municipality and the 
consumer. Jersey City v. Morris Canal & 
Banking Co., 41 N. J. Law 66; Ford Motor 
Company v. Kearny, 91 N. J . Law 671; 103 
A 25-4. 

This seems to be universally · conceded. 40 
Cyc. 796, par. E.; 19 R. C. L. 764 S 69; Supp. 
No. 4, p. 1288; 27 R. C. L. 143-4 §50; Supp. 
No. 3, p·. 1554; Supp. No. 4, p. 1796; 43 Cor-
pus Juris, p. 70, §6, and page 183 §180. All 
the cases cited U!tder the foregoing hold that 
a municipality has, two classes of powers (1) 
Legislative and governmental by virtue of 
which it exercises a governme11tal and police 
power and controls its people; and (2) pro-
prietary and business by which it acts and 
contracts for the private advantage of itself 
and its inhabitants. In the exercise of the 
proprietary and business powers the munic -
ipality is governed by the same rules as 
control an -individual or business corporation 
under like circumstances. 

This principle was asserted and the rule 
applied ip this State in Karpinski v. Borough 
of South River, 85 N. J. L. 208, 88 A 1073, and 
Olesiewicz v. Camden, 100 N. J. L. 326; 126 
A. 317, in holding the municipality liable for 
damages for negligence growi11g out of works 
a11d operations carried on under its business 
and proprietary powers. 

The providing of water for extinguishing 
fires and electricity for lighting streets a:rid 
public places are governmental functions 
while the distribution of water and furnish-
ing of electricity to its inhabitants, for a 
price, is the exercise of a private or proprie -
tary function by the municipality and is 
governed by the same rules as apply to 
private · corporations.'' 

Ap ,plying the same rules as ap •p1y to private 
corporations, the transaction here involved meets 
every requirement. vVhen the Board of Public 
Utility Co1nmissioners · increased the rate to the 
city from $19.00 per million gallons to $78.00 per 
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million gallons, and ordered the rate to be col-
lected ·for all water consumed beginning J anu-: 
ai·y· 1, 19_23, t~e governing body of the city, be-

- . 

lieving the increase unwarranted, took appro-
priate legal steps for final review of the Board's 
order, thus protecting the consumers. It notified 
its consumers thflt the increased ·rate had been 
imposed . and that . w~ile it would continue to 
charge the consumers at the existing rate, if the 
increased rate was sustained by the Courts an 
additional amount would have to be charged for 
water consumed since January 1, 1923. 

In conformity with the notice, upon the final 
determination of the rate by this court in Febru-
ary, 1925, it passed a resolution with appropriate 
preambles setting up a new schedule of rates 
designed to absorb the increase, which it was 
required to pay by the order of the Board. 
These rates were charged to and were paid by 
all consumers excepting respondent. Clearly the 
resolution, although passed February, 1925., can-
not be said to be retroactive, in view of the notice 
which ·was sent by the Director of Revenue and 
and Finance to tl1e consumers. There can b·e no 
doubt that if a prlvate corporation pursued the 
same course our co~rts would safeguard its · 
rights in enforcing the consumers to pay the ne,v 
rate, from the date sp~cified in the notice, if they 
continued to use the water after such notice . 

. We submit that the Court below erred in the 
finding that the resolution of February, 1925, was 
retroactive. ·We contend that the rate made ef-
fective thereby as of January 1, 1923, was legal 
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and valid · and that the respondent is obligated . 
to p·ay such increased rate from that date and 
not . as found by the Court from F ·ebruary 1, 
1925. 

Respectfully submitted, 
JAMES BENNY ., 
L. EDWARD HERRMANN; 

Of Counsel with Appellant-Defendant . 

. I 
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j}etu J ersep ~ourt of ~rrors anb appeals 

Betwee11 • 

FEDERAL SHIPBUILDING AND DR .Y- . 

DOCI{ CoMPANY, a corporation, 
Complain -ant-Respondent, 

and 

CITY . OF BAYONNE, a municipal 
corporation, 

Defendant-Appellant. 

On Appeal 
from Decree 
in Chancery. 

This appeal brings under review a final decree 
of the Court of Chancery, dated May 15, 1928. 
The decree will be found on pag ·es 145 to 150 of 
the record, and the opinion of Vice-Chancellor 
Church, on which it is based, at pages 136' to 144:. 
The appellant an.d the respondent ar ·e, for con-
venience, hereinaftt:r respectively referred to as 
''Bayonne'' and the ''Company''. 

By its said decree, . the Court below construed 
the rate provisions of a series of agreements 
simulta11eously entered into by t_he parties, under 
which Baynnne obligated itself to supply water 
to the Company at the rates therein provided for. 
It also enjoin ·ed Bayonne from c11tting· off such 
water supply if the Comp ·any continued to pay 
it there£ or, at the rates thus established as those 
·wl1ich these agreements required the Company to 
lJay Bayonne from tim .e to time for such supply. 

Stateme ·nt of the• Case. 

Tl1e appella11t 's brief contains so many · i11ac-
rurate and misleading statements of fact that ·an 
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independent Statement of the Case and of the is-
sues involved is essential. 

The suit involves the construction of the be-
fore-mentioned series of ag·reements between the 
Company and Bayonne (Exs. C-1, C-2 and C-3; 
Schedule A annexed to Bill of Complaint, Rec., 
pp. 18 to 52). Although dated i11 N ove;mber, 1918, 
these agreements actually went into effect J ~ly 1, 
1919 (Rec., p. 100). 

At the time they wer ·e made, Bayonne was ob-
taining the entire water supply for itself and its 
inhabitants from the East Jersey Water Com-
pany through t-,vo mai11s extending easterly 
through the Town of Kearny and thence under 
the Hackensack: River through Jersey City to Ba-
)'Onne. Some of this water was then being sold 
by Bayonne to consumers located on the Kearny 
meado,vs, incl11ding the Company. Except for 
the replacements and additions to these mains 
hereinafter ref erred to, this situation remains un-
chang~ed. 

Prior to the making of the agreements in ques-
tion, the portion of these mains located in Kearny 
extended on rig'11ts of way throug·h a large tract 
of land fronting on the Hackensack River owned 
by the Company, on which it operated a lar ·ge 
shipbuildi11g yard requiring the use of large 
a·mounts of water which it obtained from such 
mains (Rec., p. 104; Ex. C-13, Rec., pp. 130-133). 
After being carried under the Hackensack River 
to the Jersey City side thereof, these mains e-x-
tended westerly on a twenty foot strip of land 
o,vned by Bayonne dividing · two other large tracts 
of land fronting on the Hackensack River and also 
owned by the Company, a1:-d thence on rights of 
way over the southerly of these traets toward 
Bayonne. Agreement No. 3 (Ex. 3) . has at-
tached thereto a map showing the location of 
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these mains both as originally laid out a11d as re-
located and added to under the ag~reements in 
question (Rec., p. 51; pp. 100-101). 

In 1919 Bayonne's water needs required that 
the two existing mains be replaced by 11ew and 
larger ones, and also an additional main, and Ba-
yonne requ~sted the Company's consent thereto. 
As a result of negotiations the parties concluded 
it would . be to their mutual interest to have the 
new mains relocated and this, among other things, 
was provided for by these agreements. 

Briefly stated, the agreements provided as fol-
lows : ( 1) Bayonne's existing rights of way and 
mains through the ;Company's said properties 
should be re-located largely along the Company's 
outside 1 property lines, the old rights of way 
surrendered and the old mains located thereon 
removed. (2) The cost of replacing the two ex-
isting ,. mains with two new ones, w·hich was esti-
mated to be $500,000, should up to that amount be 
provided in the following manner: (a) The Com-
pany ,vas to pa .y Bayonne in advance $150,000 for 
water to be taken by the Company from Bayonne 
as needed, which amount was to be first applied 
by Bayonne toward def raying such cost, and (b) 
when this sum had been expended, and as the 
work progressed the Company was to pay the 
bills the ref or from time to time rendered Bayonne 
up to, but not in excess of, an additional amount 
of $350,000. (3) When the existing mains had 
been removed -from such twenty foot strip in J er-
sey City owned by Bayonne, this strip should be 
sold and the Company afforded an opportunity 
to purchase the same so that its holdings on the 
Jersey City side of the river would consist of one 
large tract instead of two tracts separated by 
such strip. ( 4) To the e~tent it was legal so to 
do, Bayonne would furnish water to the Company 

... 
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for use on its said properties at the same rates as · 
it currently ' did to other consu .mers of a substan-
tially· equal a,mou .n.t. 

The agreeme11ts recite a.nd plainly show that 
they were '' to the mutual benefit of the parties 
hereto''. They provide for no preferential rates 
to the Company, as the latter was required to 
pay the same rates as Bayonne currently charged 

· its other equally large consumers. The rate pro-
visions of all three of the agreements will be 
quoted and discussed . in our argument a11d to 
avoid repetition, we refrain from quoting them 
here. It is important, however, to 110w point out 
that these provisions, although accurately quoted • 

on pages 2 and 3 of the appellant's brief, are 
thereafter constantly mis-quoted a.nd mis-recited 
therein. · 

Following the execution of the agreements, the 
Company made to Bayonne the stipulated pay-
ment of $150,000 in advance for water ''pursuant 
to and in accordance with the agreement pro-
viding for such payment" (Exs. C-6 and C-7; 
Rec., pp. 122-123), and the mains were re-built 
and re-located in accordance with the agreements. 
Pursuant to the agreements, and on July 1, 1919, 
Bayonne began to supply water thereu11der to the 
Company for 11se in its shipbuilding business con-
ducted on its said Kearny property, and there-
after continued so to do. From month to month, 
up to January 1, 1923, Bayonne rendered state-
ments to the Company showing the amount of 
water supplied it, a.nd the amount that by reason 
thereof Bayonne had credited itself with against · 
the $150,000 of water so paid for by the Company 
in advance. These credits were at the rate of 
$1.20 per 1,000 cubic feet which the Company un-
derstood was the rate paid by all other equally 
large consumers supplied by Bayonne, both within 
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the city limits and on the Kearny meadows. Dur-
ing all of th .is time, the rate paid by all such 
consumers located in . Bayo .nne was, in fact, only 
$1.00 per 1,000 cubic feet. Upon learning of this, 
the Company promptly challenged the right of 
Bayonne to charge it such higher rate (Exs. C-8 
and ·C-9; Rec., pp. 111, 124-126). 

As of January 1, 1923, the Board of Public 
Utility Commissioners materially increased the 
rate that Bayonne was required to pay the East 
Jersey Water Company for the water thereafter 
delivered by it to Bayonne. The latter contested 
·such increased rate to it both in the Supreme 
Court, and in this Court. In June, 1924, this 
Court finally established the validity of such in-
creased rate. 

111 February, 1925, more · than two years after 
this increased rate took effect, Bayonne, by reso-
lution . adopted by its governing' body, sought to 
largely i11crease the rate to be paid by th·e Com-
pany for all water so theretofore furnished it 
since January, 1923, as well as the rate to be paid 
by the Company for water thereafter furnished 
it under said agreements. As will be hereinafter 
pointed out, this resolution, in addition to en-
deavoring to retroactively and substantially in-
crease the rate to th~ Company, also attempted 
to discriminate against it in favor of other -con-
sumers, both during such earlier and such later 
period ( Scl1edule B annexed to Bill of Complaint; 
Rec., pp. 59-60). The compa11y ref used to recog-
nize such retroactive and discriminatory rates 
as valid against it and sought without success to 
have these resulting differences amicably deter-
mined (Rec., ·pp. 107-109; Exs. C-8, C-9 and C-10, 
Rec., pp. 124-127). 

On September 23, 1926, Bayonne claiming that 
up to August 31, 1926, it had furnished the Com-
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pany with water at the stipulated agreement rates 
of a value of $192,227.03 and that, therefore, af-
ter crediting the sum of $150,000.00 ·so paid in ad-
vance for water, there was a balance due from 
the Company to the City of $42,227.03, gave the 
Company written notice that unless this amount 
was paid within fifteen days it would thereupon 
discontinue supplying it with water (Par. 12 of 
Bill of Complaint; Rec., p. 15). According to the 
Company's construction of Agreement No. 3, it 
had received from Bayonne up to August 31, 
1926, water at the stipulated rates of a value of 
only $147,206.09, or $2,793.91 less than the sum 
of $150,000.00, so paid by the Company to Ba-
yonne in advance (Par. 10 of Bill of Complaint 
a.s Amended; Rec., p. 84). The Company there-
upon filed its Bill of Complaint. herein to prevent 
the shutting off of its water, and to secure a ju-
dicial construction of the rate provisions of the 
agreements in question. 

There is no dispute between the parties as to 
the quantity of water involved, and their differ-
ences are solely ' as to the proper construction of 
the rate clauses of the agreements governing the 
prices tl1e Company is required to pay for water 
heretofore or hereafter supplied it thereunder. 
The Company has paid Bayonne for the water 
supplied to it both before and since the institution 
of this suit at the rates which it contends are 
fixed by the agreements, and has voluntarily se-
cured payment to Bayonne of such additional 
amount, if any, as may be determined to be due 
in this suit. 

The following are the two principal differences 
between the parties and account for the amount 
thus in dispute as to the value of the water so 
delivered up to August 31, 1926: 
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(1) The Compan) 7 contends that under the 
agreements, it is entitled to receive water from 
Bayonne at the same rates as Bayonne currently 
charges consumers of an equally large quantity 
of water, whether such other consumers be lo-
cated in Kearny or within the City of Bayonne. 
Bayonne, on the other hand, claims that the rate 
it charges equally large consumers within Ba-
yonne has 110 bearing upon the rate the Company 
is required to pay, and this notwithstanding there 
are numerous such other co11sumers, but that it 
can fix any rate it desires for the water it fur-
nishes the Company, provided such rate does not 
exceed the one it currently charges any other 
equally large consumer in Kearny . . 

(2) The Company claims that Bayonne could 
not validly increase its rates to it retroactively 
a11d discriminatorily as it attempted to do by the 
resolution of February, 1925, above ref erred to. 
Bayonne contends to the contrary. 

The learned Vice-Chancellor, in a lucid and con-
vincing opinion · ·sustained the Company in both 
of its contentions and advised a decree accord-
ingly. 

On behalf of the Company, we respectfully sub-
mit that said decree should be affirmed for the 
following reasons. 

.. 
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ARGUMENT. 

I . 

Under Agreeme ·nt No. 3, p-ursuant to which 
$150,00 ·0 was paid by the Co,mpany in advance 
for water, Bayonne was o·nly e·ntitled to charge 
the Company for such wat~ ·r the same rate as it 
currently charged other •equally large· consumers 
within the city lim.its. 

This clause will be found on page 2 of Agree-
ment No. 3 (Ex. C-3, Rec., pp. 42-43) and reads 
as follows: 

'' The Company ag"rees * * * (b) to pur-
chase from the City and to pay in advance 
for the same at the time of the commencement 
of the work: to be done by the City as here-
inafter described, water of the value of 
$150,000, to be furnished and delivered from 
time to time to the Company f ram . the pipe 
Zin.es an.a· w 1ater p.Z.a,11t of the City· as needed 
by the Company, to be measured by meter 
and cl1arged for at the current prices of . 
water sold by the City at such times for con-
sumers of an equal quantity.'' (Italics ours.) 

We submit it is too clear to admit of question 
that the water to be furnished and delivered to 
the Company by Bayonne under this clause was 
required to be furnished and delivered at the 
same rate as was currently charged by Bayonne 
to any other consumers of an equal quantity, 
whether located within or without Bayonne. This 
is exactly what the language just quoted provides, 
for the water furnisl1ed or delivered by the City 
to any consumer located within its limits could 
be furnished and delivered only ''from the pipe 
lines and water plant of the city.'' Agreement 

• 

, I 
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No. 3 shows that the mains in question constitute 
part of the City's water works plant. All of the 
City's water-whether delivered to consumers 
located on the meadows or to consumers within 
the city limits- necessarily came '' from the pipe 
lines and water pla11t of the City'' (Ex. C-3, Rec., 
pp. 40-41). 

To adopt Bayonne's contention that if it 
charged other consumers located along the sec-
tion of its mains extending through the Kearny 
meadows several times as much as it did equally 

· large consumers located withi11 Bayonne, the Com-
pany would thereby be obligated to pay it such 
larger rate, would not only require writing some-
thing into the clause in question which is 11ot 
there, but something which is directly contrary 
to its terms. Moreover, if Bayonne's construction 
of this clause is sound, at any time when it was 
not supplying to another consumer in Kearny an 
amount equal to that currently supplied the Com-
pany, it could charge the latter any rate it desired, 
although it was currently charging . all other 
equally large consumers in Bayonne a much 
smaller rate for water '' from the pipe lines and 
water plant of the city.'' 

The proofs show that · during the time the 
$150,000 of water so paid for in advance was sup-
plied to the Company there were a number of 
other equally large consumers located in Ba-
yonne to whom Bayonne then sold water at cer-
tain definitely stipulated rates. Among such were 
the Standard Oil Company, The Babcock & Wil-
cox Company, and the Tide Water Oil Company 
( Rec., p. 118). The water supplied each of these 
other large -consumers admittedly came from '' the 
pipe lines and water plant of the city.'' _ l\fore-
over, there is nothing in the case to show or even 
indicate that when the agreements were made 

.. 
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there were, or that at any time since then there 
have been, consumers located without the city 
limits using any such large amount of water. If 
there were none, the rate clause in question would 
be meaningless unless it means just what it clearly 
states, viz., that the Company was to have the 
water which it paid for in advance at the same 
rate as Bayonne currently charged any other 
large consumers of water, ''from the pipe lines 
and water plant of the city.'' 

Bayonne, contrary to its contention herein, has 
directl~y, definitely and solemnly placed the same 
construction upon this Agreement as the Com-
pany always has and still does. This appears 
from Ex. C-11 (Rec., p. 128). u ·nder date of N·o-
vember 11, 1919, the Superintendent of Water 
Supply of Bayonne wrote to the Director of Reve-
nue and Fi11ance of Bayonne saying that rates 
varying from $1.00 to $1.50· per 1,000 cubic feet 
were being charg~ed to consumers on\ the Kearny 
meadows; that '' T 'he F 'ederal Sliipbu .ildi11g Com--
pany ·'s con.tract c(l;lls for a price equal to the price 
of wat _er char __ qed to co11isitm.ers in Bayonne for 
like quantities'', and that he had instructed the 
Water Department to make a ·uniform charge- of 
$1.20 for all water used by consumers there, other 
than to those who l1ad a contract for a lesser 
a;mount. As a result of this communication the 
Director of Revenue and Finance thereupon in-
troduced a resolution which w·as unanimously 
adopted by ·vote of all of the City Commissioners 
of Bayonne in which, after recitin .g that the rates 
charged to consumers of water on the Kearny 
meadows ra11ged from $1.00 to $1.50 per 1,000 
cubic feet, it was-

'' REsoL·vEn, that all water sold on the 
I{earny Meadows other than that sold to 
County for Municipal purposes, shall be at 
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the rate of One and 20-100 ($1.20) Dollars 
per thousand cubic feet. This does not in-
clude water sold under contract'' (Rec., pp. 
109, 128-A). 

Exhibit C-11 was received in . evidence without 
objectio11 and upon the hearing below no effort 
was made by Bayonne to overcome its apparently 
controlling ' effect. Nor is this most important evi-
dence ref erred to in Bayonne's brief in this Co11rt. 
Instead of endeavoring to meet it Bayo11ne at-
tempts to minimize its effect by drawing atten-
tion to Exhibit C-12 which it contends was erro-
neously admitted in evidence over its objection. 
Exhibit C-12 has no bearing whatever upon the 
question of the proper construction to be placed 
upon the rate clause under consideration. Even 
if it did, all of the material facts contai11ed therein 
w·ere testified to witl1out objection (R.ec., p. 118), 
and Bayo11ne the ref ore was in no wise prejudiced 
by the admission of the exhibit. 

Bayonne also attempts to esca ·pe the effect of 
the words ''the ·pipe lines and water plant of the 
city'' by ignoring· them, for instead of frankly 
discussing· the meaning thereof it refers to these 
words thro11ghout its brief as if they read '' from 
said pipe lines'', and sometimes does so in italics 
or in quotation marks (see Appellant's Brief on 
pag ·es 8, 12 and 14). Nothing could more plai11ly 
indicate, tha11 does this deliberate practice, that 
Bayo11ne recog·nizes the adverse : effect on its ap-

. peal of the actual words of the agreeme11t and 
th~ construction it gave tl1em prior to the i11stitu-
tion of this suit. 

We deem it unnecessary to say anything fur-
ther on this point, except that in view · of the cir-
cumstan~es u11der which the agreements were 
made it is idle to assume- that tl1ey ,vould have 
been made at all if Agreement No. 3 was intended 

. ,. 
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to mean what Bayonne now, contrary to its solemn 
declaration, claims it means as to the rates it is 
free to charg ·e the Company for the water so paid 
for in advance. 

I I . 

Under Agreeme·nts No-s. 1 and 2, which fix 
the price · to. be· paid by the Co,mpany fr-om time 
to time f 0 1r water furnishe ·d it by B-ayonne after 
the water paid for in advance had' been used, it is 
also clear that Bayo ,nne is only entitled to· charge 
the ·refor the same rate· as it .may currently charge 
other e·qually large co·nsumers within the city 
limits. 

The clauses providing for the rates to be 
charged after the water paid for in advance un-
der Agreement No. 3 had been consumed are con-
tained in Agreements Nos. 1 and 2 (Exs. C-1 and 
C-2; Rec., pp. 1$-40). No. 1 is the agreement 
granting~ Ba .yonne the relocated and enlarged 
rights of way over the Company's Jersey City 
property, and Agreement No. 2 the one covering 
the similar ne,v grants over the Company's 
Kearny property. The ·pertinent clause in "each 
of these agreements is the same and reads as fol-
lows: 

'' The City, its successors and assigns, in 
so far as it and they shall from time to time 
have the leg~al right so to do, will furnish to 
the Shipbuilding Company, its successors and 
assigns, upon demand in writing, water from 
the pipes laid on said rights of way hereby 
granted to the City by the Shipbuilding Com-
pany, at the minimum market rate paid by 
any consumer of an equal quant_ity of water 
from s~id pipe _lines, so long as said pipes 
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shall remain upon said rights of way or any 
part thereof. ' ' 

The same reasoning and principles as we have 
seen must control any proper construction of the 
clause considered under the foregoing point are 
equally applicable here. This will be found to be 
so from (1) the provisions of the agreements 
themselves and (2) the circumstances surround-
ing the parties when they were made, which have 
already been outlined. The water from the pipe 
lines laid on the rights of way granted by the 
Company is the only water provided by Bayonne 
for its consumers either within or without the city 
limits. The pipe lines laid on these rights of way 
are an integral part of the very pipe lines and 
water plant from which all of the water supplied 
Bayonne comes and is still furnished, whether for 
use within or without Bayonne (Ree., pp. 40-41). 
The water supplied within the city limits neces-
sarily comes '' from the said pipe lines'' just as 
much as does the water which may be furnished 
to the Comp ,any. 

Bayonne's claim that the agreements provide 
that the C(?mpany should have only the same 
wholesale rate as might be given to any ·equally 
large consumer on the Kearny meadows who like 
it might take water from the pipe lines there, b11t 
not the same wholesale rate as may be given all 
equally large consumers of water from them in 
Bayonne, is u_nsupported by anything in the agree-
ments themselves. The basis for any such claim 
is the strained and technical one that while the 
Company takes its water from the pipe lines laid 
on its rights of way, the consumers in Bayonne ·do 
not receive their water '' from said pipe lines'' 
because although this water comes through them 
it is not take11 by such other consumers directly 
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from . them. But there is no proof of this. And 
even if there were it would have no bearing upon 
a proper constr11ction of tl1ese clauses or in any-
wise tend to support such an argument, even if 
consideration be given only to the very terms of 
the agreements themselves. 

But were the contrary true, when consideration 
is given to the circumstances surrounding the par-
ties at the time of the execution of their agTee-
ments, any such argument necessarily fails . 

.,..-

'' The mutual benefit of the parties'' ( so states 
the agreements) required the replacement of the 
existing mains by means of which the Company 
and other meadow consumers, as well as all of the 
inhabitants of Bayonne, obtaine,d water, with new 
mains. To accomplish this Bayonne sought and 
obtained the financial aid of the Company in the 
larg~e way stated. The Company was willing to 
give this aid in order to be certain that it would 
always be entitled to obtain water from the new 
mains upon the same f a.vorable terms as might 
be g~ranted any ·other large consumers of water 
from them. It is inconceivable that under the 
circumstances the Company wnuld have been satis-
fied with an agreement that would have left it 
entirely at Bayonne's mercy as to the rates it 
should thereafter pay, or that Bayonne should 
have desired it to agree to pay more for the water 
supplied to it from the new mains, the cost of 
which was so largely being borne by the Com-
pany, than would other equally large consumers 
supplied therefrom in Bayonne who were contri-
buting nothing towar·d this cost. The cost to Ba-
yonne of the water · supplied from these pipe lines 
to consumers within the city limits necessarily 
exceeds the cost to it of the water it may supply 
the ·Company therefrom, by whatever pumping 
and maintenance expense is incurred in trans-
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porting the water between the Company's prop-
erty and Bayonne. If the water supplied to equally 
large consumers in Bayonne is not taken by them 
directly from the pipe lines ( which, as already 
stated, does not appear) there is also added to the 
cost to Bayonne of this water that of laying and 
maintaining any distribution systems which may 
be needed to reach such consumers. No reason-
able presumption will permit of the view that as a 
term of agreeing to advance Bayonne ·$150,000 and 
to bear the remainder of the cost of changing the 
lines up to the expecte-d amount thereof, viz., 
$350,000 more, the parties ever intended that to 
the extent that the Company might take water 
from these mains it sho11ld pay therefor any price 
that any other large consumer on the Kearney 
meadows who had contributed nothing ·to their 
cost "1as charged, although every other equally 
large consumer in Bayonne was charged a sub-
stantially lower rate. 

Moreover, the situation of the parties when the 
agreements were made readily accounts for the 
different language used in the rate clause of these 
agreements Nos. 1 and 2 and the rate clause of 
Agreement No. 3. It is apparent that they con-
templated when the agreements were made that 
the $150,000 of water to be paid for in advance 
under Agreement No. 3 would be consume,d within 
a short time, and that it is only because of the 
falling off in the shipbuilding ind11stry which has 
occurred since 1920 that this has taken several 
years longer than was anticipated. This appears 
from Ex. C-13 showing~ that in July, 1919, when 
the agreements took effect the Company used 
3,667,980 ,cubic feet of water, while by April, 1922, . 
its consumption had been reduced to 682,400 cubic 
feet, and in only four months since then has ex-
ceeded 2,000,000 cubic feet. On -the basis of the 
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consumption of July, 1919, the $150,000 of water 
paid for in advance if charged for at the rate 
then in force, viz., $1.00 per 1,000 cubic feet, would 
have ~ been entirely used up by November, 1922. 
It was natural, therefore, that because of the pay-
ment for this water in advance an·d of the other 
large financial and other aid given Ba .yonne by 
the Company in replacing and adding to its water 
lines that for this limited amount of water the 
Company should only pay Bayonn ·e the same rate 
as the latter charged any of its other .consumers 
of water from its pipe lines and water plant. 

The situation, however, with reference to the 
,vater to be furnished under Agreements Nos. 1 
an-d 2 was different b,eca,use under their provisio11s 
Bayonne was obligated to furnish water to the 
Company, its successors and a.ssig~ns, '' so long as 
said pipes shall remain upon said rights of wa.y 
or any part thereof''. In entering into this pos-
sibly perpetual obligation Bayonne naturally de-
sired to limit its oblig ·ation in two respects. One, 
that it should only be required to_ furnish this 
water to the Company in so far as it should ''from 
time to time have the legal right so to do''; the 
other, that it should not: agree to supply the Com-
pany with water at any particular rate from a 
source other than the one then used. It was inevi-
table that at some future time Bayonne's needs 
would require a new supply, new mains and a new 
water plant. It, therefore, was careful that the 
clause under consideration should not govern the 
rate the Company might be required to pay for 
water furnished it · from any such new source. 
There was, however, no reason why it should not . 
. agree that for any water taken by the Compan)r 
from the pipe lines then being relocated and en-
larged at its expense the Company should only 
pay the same rate as Bayonne might charge any 
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other equally large consumer of water ''from s~id 
pipe lines'', whether located within or without 
Bayonne. 

I I I. 

The reso,lution adopted · b-y the go,verning body 
of Bayonne o,n F'ebruary 10, 1925, see ·king to 
retroactively increase · the rates required to be paid 
by the Compa .ny for all water the,retof o,re fur-
nishe ·d it after- January 1, 1923, is void and o,f 
no effect as against the Company. 

(a) Beca iuse it attempts to ignore a:nd deprive 
the Compa .1iy of rights veste .d in it by its con-
tract with Bayon ,,ne. 

No question of the validity of rates fixed by the 
Public Utility Commission is in a.nywise involved 
in this s11it. Bayonne is not a public utility and 
the Public Utility Commission has never at-
tempted to regul .ate its water rates. · 

The water furnished the Company between 
January 1,. 1923, and February 10, 1925, was paid 
for by it in advance and its rights as to the rate 
at which it was to be furnished was fixed by con-
tract, viz., by Agreement No. 3 (Rec., pp. 40-51). 
This rate was there£ ore not subject to such regu-
lation as may have been open to Bayonne in the 
case of water it supplied otherwise than by con·-
tract. The rate fixed by this agreement for this 
particular amount of water was the one '' charged 
for at the current prices of water sold by the City 
at such times for consumers · of an equal quan-
tity.'' The agreement itself so expressly provides 
(Ex. C-3; Rec., pp. 42-43). This was $1.00 per 
1,000 cubic feet. · The resolution in question at-
tempted to increase such rate to $1.75 per 1,000 
cubic feet retroactively from January 1, 1923. 
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After the agreements were made no increase in 
the rate charged anyone was made prior to the 
passage of this retroactive resolution. From Jan-
uary, 1923 to January, 1925, both inclusive, Ba-
yonne rendered all of its consumers bills at the 
rates in force when the agreements were made. 
Those rendered all of its equally la.rge consumers 
( other than the Compa11y) during this period were 
at the rate of $1.00 for 1,000 cubic feet. Leaving 
aside for the moment the effect of ~ the notices 
which Commissioner Hosford directed should ac-
company these bills, th.ere can be no question that 
during all of this period the rate of $1.00 charged 
in these bills was the current rate. 

Bayonne does not, and, of course, could not 
s11ccessfully contend that the increase in the East 
Jersey Water Company's rates to Bayonne in 
January, 1923, in itself worked an increase in 
the rate currently charg~ed by Ba .yonne for the 
water it supplied anyone. And the Compa .ny 
does not question that this increased cost of 
,vater to Bayonne in turn caused it to increase 
its rates to its consumers in February, 1925, or 
that the Company must pay such increased rate 
from that time on. But the fact remains that 
Bayonne did not either increase its rates or at-
tempt so to do to anyone prior to the passage of 
tl1e resolution in questio11 in February, 1925. Th-e 
resolu.tion . itself provides '' tha.t the fallowing 
( 1-ieiv) rates be cha .rged, and the sam-e is .hereby 
established -'' (Rec., pp. 59-60). The rates i11 
force when Bayonne m.ade its agreements with 
the Company continued to be its current rates 
until the date when they were increased by this 
action. Until this was done on February 10, 
1925, Agreement No. 3 expressly gave the Com-
pany the right to have its water at the same 
rate currently charged '' other consumers of an 
equal quantity.'' 
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In entering into the Ag~reements under consid-
eration Bayonne was not undertaking or exer-
cising~ any governmental function. Bayonne's 
brief so states at page 9 thereof. Its authority 
to make these agTeements w·as contained in Sec-
tion 9 of Article XXXII of the Home Rule Act 
of 1917 (.1924 Cumulative Supplement to Com-
piled Statutes, Vol. 2, p. 2299), which provides 
that-

'' The governing body may enter into a 
contract with any person · or person ·s, corpo-
ratio11 or corporations, to supply such per-
son or persons, corporation or corporations 
with ,vater for fire protection, manu.f actur-
ing and irrigation and . other s1pecial p11rr-
poses, at rates and upon conditions to be 
designated by said g~overning body, and upon 
a11y such contract being entered into the per-
son or persons, and corporation or corpora-
tions shall pay to the municipality the rate 
and all other charges stipulated therein, in-
stead of the _usual rates charged in the mu-

. . 1·t * * * ', , 111c1pa 1 y; . 

No power is reserved to Ba .yonne in this stat-
utory enactment to retroactively increase a rate 
fixed by contract made pursuant thereto. In 
Am.arillo Ga.s Co. v. City of Am .a.rillo, 208 S. W. 
239 (Tex. Ct. of Civ. App., 1919), a case directly 
in point, the Court said: . 

'' One of the first questions suggested in 
the consideration of appellant's rights in the 
premises is "1hether the appellant can right-
fully apply the rates fixed by the new ordi-
nance to the g·as consumed by its customers 
before the ordinance went into effect, * * *. 
There was an implied contract between the 
gas company, and the consumer using gas 
prior to November 18th, that such gas would 
be paid for at the rate established by the 
ordinance then in effect. Any law that would 
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retroact so as to change the substantial rights 
and obligations of this contract as to trans-
actions already had under it would be to that 
exte11t unco11stitutional and void. * * 
The rates established by the new ordinance 
did inevitably make a substantial change in 
the rigl1 ts and · o blig·ations of the consumer, 
and we conclude cannot be applied to the gas 
consumed prior to the time the ordinance took 
effect., .,, 

(b,) B eca.1~se qu.ite a.pa.rt f ram a(}!1;y cori.tra.ct obli-
ga.tion Ba.yoiine could n.ot retroact-ively in.crease 
its r:a.te to the Com,pa1i.y or to con-sum.ers within 
B ayo11Aie. 

Apart from Section 9 of Article XXXII of the 
I-Iome Rule Act of 1917, governing the makjng of 
contracts for the supply of water, the only author-
ity that Bayonne has for supplying water is found 
in Section 8 of the same Article (1924 Cumulative 
Supplement to Compiled Statutes, Vol. 2, p. 2299), 
which reads as follows: 

'' The governing body of every municipality 
providing and supplying water for the public 
and private use of such municipality and its 
inhabitants, may make, enforce, amend and 
repeal all s11ch ordinances, resolutions and 
regulations as said body may deem necessary 
and proper for the distribution, supply, 11se 
and protection of the said water and the 
safety, security and protection of the said 
buildings, machinery, canals, aqueducts, reser-
voirs and other works and appurtenances 
thereto; for the installation and protection of 
meters, and for fixing and collecting the water 
rents or prices for water, and for imposing 
penalties in addition to cutting off the water 
for nonpayment thereof.'' 

It is elemental law that a municipal corporatio11, 
being a creature of the State, possesses only such 
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power as the State confers u_pon it. Brenin.ger v . 
. Belvidere, 44 N. J. L. 350; State, Terh ,u.ne v. City 

of P.a,ssaic, 41 N. J. L. 90, 93. And that in con-
struing a grant of power to a municipality any 
fair reasonable doubt concerning the existence . of 
the power is resolved against the municipalit}r and 
the power is denied. Med.a.y v. Rutherford, 65 
N. J. L. 645, 648. 

The last quoted provision of the Home Rule Act 
grants no power to Bayonne to mal{e retroactive 
water rates, b-ut only the power to fix and collect 
the water rents and prices established in advance 
for the service to be rendered. Jones v. Town . of 
Bloomfield' (N. J. Chan. 1908), 69 Atl. 1106 (Not 
Officially Reported). 

( c) B eca,itse the resolu.tion in ad:dition to at-
tem.ptin -g to retroactively increa.se the C ompa.ny 's 
con.tra-ct rate also attempts to discrim .inate a,gainst 
it in two importa ,n.t respects by (1) seeking to in-
crease it from $1.00 to $.1.75 per 1,000 cubic feet 
w.hile only i1icreasin,g the ra.te of a-ll consu-mers , i1i 
Ba .yonn.e ta-kirng w.a,ter ''for man,ufacturing use'' 
to a sliding sea.le ra.te of from $1.50 to $1.75' per 
1,000 cubic feet; and (2) seeking to so in.crease th.e 
Com.pa1i.y's rate from Ja .n,uary 1, 1923, while malc-
i1tig no incre,a.se wha.tever in the ra.te for water 
ta.ken ''for domestic use'' prior to Jan ,u.ary 1, 1925 
(Rec., pp. 59-60). 

For 11either of such discriminations against the 
Company is there any warrant. Its contract with 
Bayonne entitled it to the same rate as Bayonne 
currently charged other equally large consumers, 
who as the record shows, are some of those taki11g 
water from it ''for _ manufacturing use'' (Rec., p. 
118). Nor could those tak:ing water ''for domestic 
use'' thus be effectively given the right at the ex-
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pense of the Company to have their old and 
smaller rates continued for two years after that 
of the Company was sought to be increased. 

( d) The n.otices of the proposed ' in ,crea ,se in 
rates relied upon by · Ba ,yonne in su,pport of its 
resolu.tion . of F 'ebruary ' 10, 1925, were of no effect. 

By ref erring to pages 119 and 120 of the Rec-
ord it will be seen that it was stipulated that-

..,_ 

''If Mr. Hosford went on .the stand he 
would testify that, after the Board of Public 
Utility Commissioners handed down its re-
port in March, 1923, Commissioner Hosford 
was Director of Revenue and Finance, a11d at 
the time directed that a notice be attached to 
all bills sent out, reading as f ollo"rs: 'Im-
portant Notice. The Board of Public Utility 
Commissioners have recently granted to the 
East Jersey Water Company an increased 
rate, effective January 1, 1923. An appeal 
has been taken to the Supreme Court to re-
view the acti,on of said Board. This bill is at 
the old rate, 11ot at the increased rate, and, 
in the event that the increased rate is sus-
tained by the Sup-reme Court, an additional 
~mou11t will have to be charg·ed in accord-
ance with increased rates for all ,vater used 
since January 1, 1923.' That s11bsequently, 
when the S11preme Court affirmed the deci-
sion of the Board of Public Utility Commis-
sioners, he directed that a notice be se11t out 
as fallows and attached to each bill sent out: 
'Important notice: The Supreme Court has 
affirmed the decision of the Board of Public 
Utility Commissio11ers granting· the increased 
rate to the East Jersey Water Company, ef-
fective J an11ary 1, 1923. An appeal has been 
taken to the Court of Errors and Appeals to 
review the decision of the Supreme Court. 
This bill is at the old rate, not at the increased 
rate, and, in the event that the increased rate 
is sustained by the Court of Errors and Ap-

-

• 
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peals, an additional amount will have to be 
charged in accordance with said increased 
rates for all water used since January 1, 
1923.' '' 

There are several reasons why the effect Ba-
yonne apparently seeks to have given to these no-
tices cannot be given to them. First: The stipu-
lation just quoted merely recites that Mr. Hosford 
directed such notices to be sent, and except in the 
respect about to be mentioned, there is no proof 
that any of them were ever sent. Second ·: In the 
case of the Company such notices were attached 
only to a very few bills, and a. bill rendered it on 
September 30, 1924, on a 1925· billhead, bore the 
notation that the increased rates provided for in 
the resolution of February 10th of that year were 
''void for the 1924 year'' (Ex. ·C-14; Rec.., p. 
132). Third: Assuming that no such notation had 
been made and . that at Commissioner Hosford 's 
direction one or tl1e other of such notices accom-
panied every bill rendered during the two year 
period that elapsed between the decision of the 
Board of Public Utility Commissioners increasing 
the rate to Bayo11ne and the passage of the reso-
lution by Bayonne increasing its rates to its con-
sumers, the sending of these notices would have 
been of no effect. And this for each of the fol-
lowing reasons : 

(a) Bayonne was not governed by Commis--
sioner Hosford but by a Board of five Commis-
sioners and such action by him would therefore 
have been a nullitv. Even if it had been within ., 

the power of Bayonne to reserve the right to retro-
·actively increase its rates in case the Public Util-
ity Board's decision was finally upheld, nothing 
short · of a resolt1tion duly adopted by the Com-
missioners of Bayonne at a meeting thereof duly 
held co~ld have been effective for this purpose. 
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(b) The notices eve11 if their promulgation had 
• been so authorized by the Commission were en- ·. 

tirely too indefinite to have any legal effect. They 
neither stated that any increase would be put into 
effect, or if so, what the increase would be. As 
already appears the new rates were not '' estab- . 
lished'' until the adoption of the resolution of 
February 10, 1925 (Rec., pp. 59-60). In . Jones v. 
Town, of Bloo1nfield, -supra ., Vice-Chancellor Emery 
held that the fact that Bloomfield had rendered its .,._ 

bills currently at the old flat rate, w·hich would 
be increased by the new meter rate, even though 
this had been done inadvertently, was determina-
tive that Bloomfield had not effectively elected to 
put the new rate in force, and that no retroaetive 
charg:es thereun.der could be collected. In the 
present ease, Bayonne also rendered its bills cur-
rently to its consumers including the Company at 
the old rate during all of this two year period-
not ina·dvertently, but deliberately. · The resolu-
tion adopted by Bayonne in February, 1925, con-
stituted the first exercise of any election on its 
part to increase its water rates and such election 
could clearly not antedate the exercise thereof. 

( c) There is no proof that Bayonne's regula-
tions governing the supply of water to its inhabi-
tants contained any reservation of a right to retro-
actively increase rates, and its contracts with the 
Company gave it no such right as against the 
Company. In Jones v. Town of Bloomfield, supra, 
the regulations under which Bloomfield supplied 
water to its inhabitants contained the following 

• • prov1s1on: 
• .. 

'' The town of Bloomfield hereby expressly 
reserves the right at any time to set and · 
maintain a meter on any -service pipe and to 
charge the meter price for all water deliv-

., 
I 
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ered through a.ny service pipe a.ccord.ing to 
the amount in·dicated by said meter.'' 

Yet notwithstanding that Bloomfield's attempt to 
collect the increased rate retroactively had the 
benefit of the water in question not being supplied 
under a contract but pursuant to such reserved 
power, both of which features are absent in this . 
case, it was enjoined from so doing. 

IV. 

The Coui;t of Chancery did not err in deter-
mining the rates which the agreements, according 
to the Company's construction thereof, re-
quired it to pay. The decree appealed from in 
fact deter ,mined such rates strictly, -in accord-
ance with such construction and with the 
undisputed evidence . 

Bayonne's contention to the contra.ry is founded 
upo11 the fallacious claim that subsequent to the 
passage of the retroactive resolution of February 
10, 1925, the rates thereby changed were paid ''by 
all consumers excepting respondent'' for · the 
period from January 1, 1923, to February 1, 1925. 
The basis for this ,claim is Paragra .ph 3 of the 
stipulation appearing at page 111 of the Record. 
There is no warrant for such claim, however, 
either in that stipulation or in anything else in 
the record. By referring to page 111 of the Record 
it will be seen that such payments were made only 
by the equally large consumers of water within 
the limits of Ba,yonn ,e-not by (1) .any equally 
large consumers w1ithout the lim.its of Bayorme, 
or (2) any other industrial _consumers (whether 
locate·d within or without Bayonne) of a smaller 
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quantity, ,or (3) any consumers whatever of water 
supplied for ''domestic use''. Furthermore, it 
appears by another stipulation at page 117 of the 
Record that none of the consumers located on the . 
Kearny , meadows have paid the increased rates 
provided for in the resolution of February 10, 
1925, for any of the water furnished them between 
January, 1923 and January, 1925. 

Furthermore, all of the water furnished the 
company duri11g this period was part of tl1e 
$150,000 of water paid for in -advance and the 
rate which the company was obligated to pay 
the ref or \\Tas the one prescribed by Agreement 
No. 3, viz., the rate charg ·ed '' at the cuirrent prices 
of wa,ter sold by the city at such tim,es -for con-
s11n1ers of an equal quantity''. The rate currently 
charged for the water sold during~ this period to 
the other large consumers was $1.00 per 1,000 
cubic feet and not the higher sliding scale rate of 
from $1.50 to $1.75 that was ''hereby established'' 
by the resolution adopted in February, 1925. The 
only rate i11 existence during such ,period was the 
one currently charged such other consumers. The 
mere fact that following , the passage of such reso-
lution the large industrial consumers located 
within the limits of Bayonne voluntarily saw fit to 
pay it the difference between the rates thereto-
fore currently charged them and the new rates 
for the water furnished them two years before 
sucl1 new and hig,.her rates were established, in no 
wise changed the Company's contract obliga-
tion, limited as it was to the rates '' currently 
charged''. These are the rates which the learned 
Vice-Chancellor properly ·determined the Com-
pany -w~as obligated to pay. 

.• 

• 
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CONCLUSION. 

F o,r the reasons above · stated we · re·spe·ctfully 
submit that the decree o•f the Co·urt o,f Chance ·r·y 
should be affirmed. 

Respectfully submitted, 

LrND:ABURY, DEPUE . & FAULKS, 

Solicitors for Complainant-Respondent. 
. . 

JOHN MILTON' 

FREDERIC J. FAULKS, 

Of Counsel. 

October Term, 1928. 
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