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1.

“Bdgar A. Wilkinson, t/a Mutual Music Machine Co., Pro Se.

STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTHOL
1060 Broad Street - Newark 2, N, J.

July 1, 1948

SEIZURE - FORFEITURE PROCEEDINGS - ALCOHOLIC AND OTHER BEVERAGES,
MUSIC BOX, FURNITURE, FIXTURES AND EQUIPHMENT ORDERED FORFEITED -
FAILURE OF LESSOR OF MUSIC BOX TO ESTABLISH GOOD FAITH AND
REASONABLE PRUDENCE - APPLICATION FOR RETURN OF MACHINE DENIED.

In the Matter of the Seizure on ) Case No. 7223
Februery 13, 1948 of a quantity

of alcoholic beverages and )

furniture, fixtures and equipment : ON HEARING

at 41 Smith Avenue, in -the Borough ) - CONCLUSIONS AND ORDER

of Penns Grove, County of Salem
and State of New Jersey.

e mm mme mm e e eme e e e ame e e ae e e e

Harry Castelbaum, Esq., appearing for the State Department of
" Alcoholic Beverage Control.

BY THE COMMISSIONER:

This matter comes before me pursuant to the provisions of Title
33, Chapter 1 of the Revised Statutes, to determine whether a cquantity
of alcoholic beverages and furniture, fixtures and equipment, itemized
in a schedule attached hereto, séized on February 1&, 1948 at 41 Smith
Avenue, Penns Grove, N..J., constitute unlawful property and should be
forfeited. S

It appears that on the day in guestion two ABC agents entered a
one-story building at the zbove address to check a complaint that
speekeasy. activities were being carried on there. They took seats at
a bar in the place and observed two other persons seated at the bar
with drinks of alcoholic beverages in front of them. The agents pur-
chased a number of drinks of beer and other alcoholic beverages for
themselves and some of the other patrons from a person later identi-
fied as 0Oliver McClore.

The agents then disclosed their identity to McClore and selzed
the beer, whiskey and soda in the place, as well as _the bar and other
furnishings and equipment there, including a cnsn register, a music
machine, a pinball machine and a cigerette vending machine, together
with the currency in such machines. The agents also arrested ilcClore
on charge of violating the ligquor laws. He hes since been sentenced
to imprisonment from one to two years in State Prison.

Oliver McClore did not hold any license authorizing him to sell
or serve alcoholic beverages and the premises were not licensed for
the sale of alcoholic beveroges.

McClore previously has been convicted of assault, disorderly con-
duct, gambling activitics end, in January 1948, operating o disorderly
house (involving the unlawful sale of liquor at the premises).

It is obvious that the alcoholic beverages which were seized in
McClore's premises were intended for unlawful sele and are therefore
illieit. R. 8. 33:1-1(1). Such illicit alcoholic beverages and the
other personal property seized therewlith in the premises are subject
to forfeiture. R. 8. 33:1-1(y), R.S. 33:1-2, R.S. 33:1~G6.

When the matter come on for hearing pursuant to R.S. 33:1-66,
Edgar A. Wilkinson appeared and sought return of the music machine and
the pinball machine. No one opposed forfeiture of the balance of the
personal property.

In view of McClore's prior record, including his recent conviction
for violating the liquor laws, 1t is incumbent upon Wilkinson to
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establish that he 1nvest1gatba the charescter and identity of McClore
before placing his machine in McClore's establishment and, further,
that he inspected the place and did not observe anything- to cause -him
to suspect that it was a speakeasy. See Case No..86875, Bulletin 716,
Item &, Case No. 6898, Bulletin 687, Item 1.

: . According to Wilkinson's records, he placed the machlng in
McClorets premises some time between February 8th and February 15,
1948, after his wife received a telepnone call from a third party
requesting that a machine be placed in McClore'!s establishment.
Wilkinson says that one of his employees who contacted McClore reported
that McClore told him he intended to open a "jitterbugh place for
children to dancé. Wilkinson then placed his mechine there without
further question; indeed, without knowing the name of his customer,
even though Wilkinson's wife told him Lhdt she had been informed that
the person who wanted the machine "had a bad record but was going to
run a right kind of a place now, he thought". 'Wilkinson says that he
‘construed this information to mean that the person had run illegitimate
places before, :

These facts were more than SULflCleﬂt to put Wilkinson on notice
of the possibility that McClore might engage in illegal liquor activi-
ties, with the attendant risk of forfeiture of Wilkinson's machines,

I am authorized to return property subject to forfeiture only in
the event that the clalmant acted in good faith and had no knowledge
of the unlawful use to which the property was put or of such facts as
would have led a person of ordinary prudence to discover such use.

R. 8. 83:1-66(f). It is obvious that under the circumstances Wilkinson
cannot availl himself of this provision.

. Accordingly, it is DETERMINED and ORDERED that the seized property,

- more fully described in Schedule "AM" attached herpto, constitutes
unlawful property, and the same be and hereby is forfeited in accordance
with the provisions of R. 5. 33:1-66, and that it be retained for the
use of . hOSpchlS and state, county ana municipal institutions, or
destroyed in whole or in part, at the direction of the State Commis-
sioner of Alcoholic Beverage Control.

. ‘ : ERWIN B, HOCK
Dateds June 9, 1948 - Commissioner.

SCHEDULE 'WA™n

~ bottles of beer .

- 4/5 ¢gt. bottle of whlsAey

~ bottles of soda

~ glasses .

- National Cash Register #2710800 (and $4.26
in curr@ncyltherein)

™o ~2

HoE RHEROORERE PR~
!

- bar ‘
- cola cooler.
steel clothes cabinet
~ tables C
~ stools
- round wall nmirrors
-~ electric wall clock
~ Wurlitzer music machine #204829 (and
'~ currency therein)
- 01gnrette vending machine (and currency
therein)
- bﬁsebull pinball machine (and currency -
therein) .
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Re

SEIZURE - FORFEITURE PROCEEDINGS ~ ALCOHOLIC BEVERAGES INTENDED FOR
UNLAWFUL SALE FORFEITED ~ MONEY REPRESENTING RETAIL VALUE OF MOTOR
VEHICLE RETURNED BECAUSE EVIDENCE INSUFFICIENT TO ESTABLISH
TRANSPORTATION OF ALCOHOLIC BEVERAGES IN SUCH VEHICLE.

In the Matter of the Selzure ) Case No. 7177
on October 7, 1947, of a Pontiac )
sedan, a quantity of alcohiolic

beverages, and other articles, ON HEARING
in the vicinity of Camp Kilmer, ) CONCLUSIONS AND'ORDER _

in the Township of Raritan,

County of Middlesex and State of )

New Jersey.

John T. Keefe, Esg., Attorney for Hermen Wittmer.

Harry Castelbaum, Esg., appearing for the gtate Deportmont of
Alcoholic Beverage Control.

BY THE COMMISSIONER:

This matter comes before me pursuant to the provisions of Title &3,
Chapter 1 of the Revised Statutes, to determine whether two - one-half

pint bottles and one 4/5 quart bottle of alcoholic beverages, a

Pontiac sedan, and other articles, itemized in a schedule attached
hereto, seized on October 7, 1847 on the highway in the vicinity of
Camp Kilmer, Raritan, New Jersey, constitute unlawful property and
should be forfeited.

On the evening of October 6, 1947, the Provost Marshall at Camp
Kilmer received information that some person was selling alcoholic
beverages there. This is prohibited by Federal, civil, and military
law. Military police investigated and obsefved Herman Wittmer, a
28-year-cld ex—serviceman, carrying a canvas bag. Upon being ques-
tioned Wittmer said that he had that evening brought seven bottles of
liquor into the cump, sold four, ond had the remaining three bottles
in the bog. ' -

Wittmer was detained by the Provost Marshal and signed a written
statement admitting the sale of alcoholic beverages in the- camp.
Wittmer told the military police thet his porents were seated in his
Pontiac sedan, parked opposite an entrance gate to the camp. Since
nelther of Wittmer's parents could operate the motor vehlcle, military
police took Wittmer's parents to the railroad station and, at Wittmer's
request, the motor vehicle was moved for safekeeping to the rear of
the Provost Marshal 's office.

Although the Army authorities detained Wittmer overnight, they
did not charge him with any violation of Federal law, but merely called
the case to the attention of the Stctb Depﬂrtment of Alcoholic Beverage
Control.

ABC agents went to the Provost Marshalls office the next day and
obtalned a supplemental statement from Wittmer which gave a detailed
account of Wittmer's actions from the time he left his home in New
York to the time he was apprehended in Camp Kilmer. In this statement
ne said that he used the Pontiac sedan to trans port seven bottles of
alcoholic beverages in a canvas bag and that, when he arrived at Camp
Kilmer, he removed the bag with the alcoholic beverages from the rear
truniz of the car and brought it into the camp for purpose of sale.

Wittmer's car was not licensed to transport alcoholic beverages -
in this state. Transportation of alcoholic beverages in an unlicensed
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vehicle is strictly limited fo suchr as is imtended.for person: 1" con-
sumption, or such ns, pPSoLng through this state, 1s QCLOKD“nled by
prOpar documents and is a legitimate enfurprlqe.

U‘<

The ABC agents ized the POHUJ“C sedan, in which th@rc were no
-alcoholic beverages :t the time, on the basis of Wittmer's statement.
A camera and a pair of binoculars were 1in the car. Three bottles- of
alcoholic bcverqges were turned over to the agents by the militar
authorities. ' ‘

When the matter came on for hearing pursuant to R. 8. 33:1-66,
‘Herman Wittmer appeared with counsel and asserted that his car had not
actually been used to transport the alcoholic beverages in dquestion and,
hence, was not subject uO forfcltur for any violatiom of the Alcoholic
Beveragﬂ Law, ‘

After ouch hearlng, the Pontiae Sudqﬂ was r0purncd to Herman
Wittmer upon payment, under protest, pursuant to R. 8. 35:1-66, of its
appraised retail value of $1750.00. Wittmer hies stipulated that the
State Commissioner of Alcoholic Beverage Control shall determine in
this proceeding whether this money should be r@turncd to him, or be
forfeited. : _ .

To support IOTfGltUTu, it must be established that the motor
vehicle was actuelly used to trensport alcoholic bever ages in this:
state. Wittmer's express admlssion to t;“t ,ife ct is LVldenc& of a
positive nature. ' A

In repudiating his statements, Wittmer's ecxplanetion is that on
the Priday before the seizure he came by railroad from New York, carry--
ing the seven bottles of liquor, brought such liguor into. Camp £Lilmer,
sold part, concealed the balance on’ tl» grounas of the camp, &nd

* returned the following Monday, in hi¢ cor, to sell- Such balsnce. When
gquestioned by the mllltary pOllC{, ﬂﬁ feared that his case woulc be
‘aggravated if he admitted that it was his second visgit to the camp to
sell liquor, and hence, said that he had brought the liquor onm Monday,
without being aware th&u thereby hls cer would be subjected to for-
feiture., When repeating this stztement to the ARC agents on Tuesday,
he was governed by the same impulse, again without knowledge. that he
was subjecting his car to forfeiture. Later that day when, at the
local police station, he was advised that his car was being selzed on

,;the basis of his statwmonts, he thoughb that it WODLd b uSﬂless to
“echange his story

\ It is scarcely necessary to say thﬂt everyone does not do and sqy
the same thing under a given set of circumstances. - What 1s rational
behavior for one person may be complpLQLy llLOglCal for another. In
Wittmer's case, his explanation of. his ds maQ:Lnb admissions 1s plausible,
yetdsuspect because of his Vltal interest in the ouUtcome of the pro-
ceedings. -

Wittmer's father gave his version of what actuelly occurred. He:
testified that when his son arrived at Camp Kilmer-he,parked the cor,
left the keys there, and did not go to or remove anything from the
“trunk of the car, but immediately walked towards the camp. Whileg the
father is naturally influenced by his desire to helphis son avoid for-
Teiture of the car, I am not inclined to disregard entirely his testi-
mony on that account. The officers confirmed the fact tuat the keys
were in the car on Monday night after Wittmer was apprehended. The
presence of the keys, while not ngPOSlth@ of the question, has soms
“bearing as to whethbr or not it 1s likely that the son unlocked the
trunk of the car and removed the bag with the liquor.
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Herman Wittmer had no previous criminal record. The Middlesex
County Grand Jury dismissed the charge sgoinst him of transporting
alcoholic beverages unlawfully. Under the evidence in the case, it
is as conslstent to accept as to reject Wittmer's repudiation of his
statements to the wmilitary police and ABC agents. Hence, the Depart-
ment has not sustained the burden of sstablishing By a preponderance ,
of the evidence that the Pontiac sedan was used to transport alco-
holic beverages on the day in question. The money on deposit with me,
representing the retail valuc of the car, and the camera and binocu—
lars, will therefore be returned to Hermon Wittmer. Cf. Selzure Cage
No. 7156, Bulletin 791, Item 8. S .

The forfelture of the three bottles of slcoholic beverages, which
were intended for unlawful snle in Camp Kilmer, is not opposed.

Aécordingly, it is DETERMINED and ORDERED that the sum of $17004m
deposited by Herman Witt mef, and the camera wnu binoculars referred
to, be returned to him; and it is furt her

DETERUINED aud ORDERED tnﬂc the three bottles of alcoholic bever-—
ages selzed in the case constiltute unlawful property, and that the
same be and hereby arc forfeited in accordance with the provisions of
R. 8. 84:1-66, and that thev be retained for the use thospitals and
state, ccunty and municipal dinsti utloau, or destroyed in whole or in
part at the direction of ta& State Commissioner of ALCOhOllL Beverage
Control.

ERWIN B. HOCK
Commlissioner.

Dated: June 9, 1948.

SCAEDULE "AM

- 1/2 pt. bottles of liqueur

- 4/5 qt. bottle of liqueur

- canvas top bag

Colmont binoculars

- Rolleicord camera

- pPontiac sedan, Serial #L8-LB-£552,
N. Y. Registration 2T7786

= b b 20
|
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)IuQUALIFICATION - PREYIOUS PETITION DENIED — APPLICATION HEREIN |
GRANTE . - ' ' o C

In the Matter of an AppllCﬂLlon )
to Remove Disqualification

beczuse of a Conviction, . ) N CONCLUSIQNS
‘Pursuant to R. §. 58:1-5l.2. AND ORDER
Case No. 677. ‘ ‘ :

BY THE COMMISSIONER:

| Petitioner was found to be disqualified to hold:a -liguor license
in.this State or to be employed by or cormected with the holder of

such 4 license by Conclusions and Order dated August 31, 1943, by

reagson of his conviction in 1836 of. a violation. of the "w nn Actr.
His O”TltTOn for relief under R, 8. 3%:1-51.2 was denied at that time-

"oecauﬂe his "falsification and suppression of the pertinent -circum-

'Bullu+1n 585, Item 9,

stances surrounding his COﬂVlLthD prevented (the then Commissioner)
from ©inding....that petluloner has been laW—BDlQJDU for the past
five years ond thot his association with the alcoholic beverage
industry will not be contrary to public interest®. Re Case No. 285,

Flve yerrs heve niow elapseu since petltloner falsely testified
concerning his criminal record. He now offers testimony that during
the past five vecrs he has been employed in various businesses not
connected with the alcoholic beverage 1ndusury, except during the
period when he made a trip to Italy, and during the past few months
when he was unemployed. He is now living with his wife whom he
married in Italy. , : :

Petitioner has no record of any criminal convictions since 1938,
An investigation of his activitiesﬂtemds te establish the truth of
his testimony and tirt he is not now and has not been connected with
the alcoholic bever rage business for ﬂb lg st five ye ears immediately
prior to the hearing herein.

He PPOdUCLd throe witnesses, one an attorney-at-law of this
state, the others, businessmen. They testify that they have known
him for from six to ten years and that they know many people who
know petitioner and that petitioner has for at least the last five
yeers borne a good repucmtlon as a lﬂw—ubldlng and honest person.

I find that petitioner has beén 1ﬂw—“biding for at least five
ye rars last past and that his association with the alcoholic bcvnrage

. Industry will not be contrary tc public interest.

Accordingly,‘it‘is, on this l4th day of June, 1948,

ORDERED that pbtltloner'“ stqtvtoxy disqualification because of
the conviction described herein be and the saume is hareby removed
in accordancD with the provisions of R. §. 35:1-8l.2.

ERWIN B. HOCK
Cominlssioner.
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?

DISCIPLINARY PROCEEDINGS - IMMOKAL ACTIVITIES - SALES DURING
PROHIBITED HOURS - PERMITTING BRAWL ON- IJCFNSFD PREMISES -
CONDUCTING JUQINESS AQ NUISANCE -~ PREVIOUS RECORD - LICENSE
REVOKED. |

In the Matter of Disdiplimaryr.
Proceedings against

)
GEORGE MacDONALD v ). .
T/2 MacDONALD'S RARITAN BAY HOTEL ) CONCLUSIONS
R15 Main Street ‘ AND ORDER
Keansburg, N. J., )

)

)

Holder of Plenary Retaill Consumption

License C-1l, issued by the iayor

and Municipal Council of the Borough
of Keansbhurg. '

e e am e e e ame et e eme eme et e e e e am e

Edward ¥. Juska, Esq., Attorney for Defendant-licensee.
Edward F. Ambrose, Esq., appearing for Departiment of Alcoholic
. Beverage Control.

BY THE COMMISSIONER:
Defendant pleaded non vult to charges élleging;

"l. On April 12, 1948, and on divers days prior thereto,
comnencing in or about January 1948, you quowpd, permitted
and suffered lewdness and ilmmoral : ct1v1t1cs in and upon
your licensed premises; in v1olpt¢on of Rule 5 of State Regu-

~ lations No. 20. :

7.

"2. On Saturday, March 6, 1948, after 2:00 a.m. and as late
as $:45 a.m., you sold, servedy delivered and allowed, permitted
and suffered the sale, service and delivery.of alcoholic bever-

~ages on your licensed premises in violation of Section 15 of
an Ordinance adopted by the Municipal Council of the Borough

of Keansburg on July 17, 1934, as amended by Ordinance adopted

June 23, 1944, which prohlblts any .such activity between the
hours of 23 OO c.m, and 6:00 a.m. on weekdays which are not
holidays during the period from September 16th to May 28th
of each yeqra'

"$. On March 20, 1948 you allowed, permltted and suffered

a disturbance and browl in and upon tne licensed premlses, in
violation of Rule 5 of State Regulations No. 20.

M4, On the occasions aforesald, you allowed, permitted and .

suffered your licensed place of business to be conducted in
such manner as to become a nulsance in that you allowed, per-

mitted and suffered all the for6901n5 violations to occur, and
conducted the licensed place of business in a manner offensive
to common decency and public morels; in violation of Rule 5 of
State Regulations No. 20."

The licensed premises are operated as a hotel,

A local "hours" ordinance prohibits the sale, service or dellveny

of alcoholic beverages on the licensed premises between the hours of
2:00 a.m, and 6:00 a.m. on weekdays, other than holidays, during the
period between September 16th and May 20th of each year. Appﬁr@ntly
on Saturday, March 6, 1948, as late as 3:45 a.m., the bar was runnlng
"wide open' with a total disregord of the ordinance.
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On March 20, 1948 a brawl occurred on defencdant's premises
resulting from a "dlsavream@nt" between two patrons stqrtﬂng at about
2:30 p.m., and finolly culminated in a rowdy "free for all". During
the course of the incident, one patron was seriously cut across -the
face, necessitating some twenty or thirty stitches. Another patron
lost the tlp of his finger and suffor@d the near loss of an ear.

The lewd ¢ nd 1mmorel activity was permitted durlng the perlod
from January 1348 to April 12, 1948. Apparently the rooms of the
hotel were. rented to men and Women in o total disregard of .their use

‘thereof. Defendant did not even maintein a hotel regluter‘“s required
“by law. ' : , L : o

In view of the plea and the evidence. of the violations her'in-'

‘above set out, there can be no doubt that the premises were conducted

1

in such a manaer as to become a nuiscnce. In State v. Berman, 120
No.J.L. 38L, it was said: ‘ :

- "It has beon repeqtudly held that any place of public resort .
is a pub13 nuisance where illegal practices are habitually -
carried on or when such place becomes the habitual resort
of thieves, drunkards, prostitutes, &c., who gather there
for an unlawful purpose or make 1t e rendezvous where plans
may be concocted for depredations upon society and disturb-
ing edither its peace or its rights of oroperty "

See elso gtate.v. Williams, 30 W.J.L. 102, 104.

T must find defendant guilty as cherged. It is further noted
that the hotel has the following =zdjudicated record:. April, 1944,

‘license suspended for violation of "hours of sale™ ordinance by local

issuing authority for five days; August, 1944, license suspended for
violation ofnﬁhour of sale" ordinance by local issuing authority for
fifteen days; Mey, 1945, license suspended for. violation of thours of

9ln§ orq1nﬂncb by Sthc Oomm1551oner for bulance of term (oome 33
days : o ‘

While Mrs. Rose MﬂcDonulu, thc wife of the defendant- 1lconsev,
wes the licensee: of record in 1944, Gcorgn chDonflu was then in
chﬁrgb OI the llC@ﬂSLQ premises. .

Under all the circumstances, the only proper”penalty 1s revoca-
tlon of the license. B : - :

Accordlngly, it is; on - thlb dlgt ddj of June, 1J48
ORDERED that Plenary Retaill Consumptioa License (-1, issued by

the Mayor and Municipal. Counull of the Borough of Keansburg to George
Mac Donald, t/ﬂ MacDonald's Raritan Bay Hotel, for premises 215 Ma

Street, Keansburg; be and the same is hereby rcvo&e& effective

immediately.

ERWIN B. HOCK '
Commissioner. - o
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5. «‘APPELLATE,DECISIONS ~ PROTOS v. NEWARZ AND O'NEAL.
RUBIN PROiOS |

’

Appellant
~V S - '

MUNICIPAL BOARD»OF,ALCOHOLIC'
BEVERAGE CONTEOL OF THE CITY
OF NEWARK, and TURNER O'NEAL.
and ARRE O'NEAL, trading as
GOLDEN INN BAR,

~. ON APPEAL-
- CONCLUSIONS AND ORDER

- N~ NS p p—g N

Bespondents'
Av1dﬂn & Avidan, Esqs., by Alexander Avidan, Esq. and Saul C.
Schutzman, Esc., Attorneys for Appellant.
homas L. Parsonnet, Esg., by George 3 Astley, Tsq., Attorney for
respondent Municipal Board of Alcoholic Beverage Control.
meeo L. Mckenna, Esd., Attorney for regponunnts Turner O'Ne and
- Arre O'N eal, Lrwdlng 38 Golden Inn Ber

BY THE COW/IMISSIONuRu

‘This' is an appésl from the anction of the respondent Municipol -
Board of Alcoholic Beverage Control in granting to respondents,
Turner 0'Neal and Arre 0'Neesl, 2 placo-to-place transfer of thelr
pleénary retail consumption llcrnae from 150 Cha rlton trent to ]923

- Spruce Street. .

This 1s the third appe=l illed involving an application to trans-
fer o license from 150 Charlton Street to premises on Spruce Strect.
The first appeal weas filed in 1941 (Golqmn Inn Bor, Inc. v. Newark,
Bulletin 481, Item 2), and the second appeal in 1946 (0!Neal v. Newark,
Bulletin 746, Item 2 In the prior appeals, the action of respondent

" issuing authority in denylng the applications for transfer of the
licénse to 194 and 192% Spruce Street; respectivhly, was ﬁf;lrmed by
the State Conm1q31oner,_ T -

At the h@“rlng herein it was gtlpulated that the uranocrlpt of
the testimony taken at the hearing before rsspondunt Municipal Board
of Alcoholic Beverage Control would bo considered as part of the-
‘record in-this appenl, and additional testimony was _ntrouuced by thc
parties hereto. Rulev8 of State Regulations No. 15. °

- Appellant is ths owner of premises 189 UQTUCb Strcet in which a .
"pﬂchﬁgp goods" store is located at tuv pPGuLnt tlmu. . -

" Although appellant ~lleges sundry reasons for reversal of the
action of respondent issuing cuthority, the eviddnce presented
resolved 1tself to ths question as to whether respondent issuing
authority had abused its c1ucretlon in grﬂntlng the place- to~place
transfer of the license. 4

In the prior appeals it was pointed out that thw number of
"licensed premises to be permitted in any p%ftlcul”f area'ls a matter
confided to the sound and bonn fide discretion of the local issuing

authority. The burden rested wita appellants to show thot such dis-
cretion had been unreasonobly exercised. Because appellants in the
prior eppeals failed to sustaln thot burden, the action of the respon-
dent 1s~u1ng authority wns affirmed by the Sta tp Commissioner.

In the instant casg, the situntion is reversed. The responc‘nt
issuing cuthority has epproved the transfer ond the burden is now-on
~the present appellant.to show that there is no public need and neces-=
sity for said license at the premises in guestlion. .Unless this burden
is met, thg action of TCSPOﬂdLﬂt lssuing ﬂuthorlty must be sustained.

1
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Proper liguor control dictates that, in considering successive
applications, an issuing authority may not be permitted to Yback and
£111" without sound reason for its action. I have cerefully consid-
ered the evidence herein to ascertain the reasons given for reaching
a different result in this case. Daniel Crosta, = member of respon-
dent issuing authority, testified that e had voted on the two
previous occasions against the place-to-place transfer of the license.
He stated that he voted in favor. of the transfer in the instant case
for various reasons, viz., the dllaplunteq condition, of - the licensed
preuises on Cha rltoa Street, tle presentation to respondent Board of
a petition containing the names of 1100 persons, many of whom reside
in the immediate vicinity; the change for the better of conditions
generally on Spruce Street; and the conversion of Charlton Street into
a one-way street. The two other menmbers of respondent Board, one of :
whom had not been a meuber when the prior dppllcatlono were nserd
also voted in favor of the transfer.

A large number of witnesses proauced by respondents testified
that they were familiar with conditions in the neighborhood of Charlton
and Spruce Streets, and that in thelr opinion the trgnsfer of. the
.llcense to Spruce Street, a well-lighted thoroughfare, would be advan-
- tageous to the residents of that particular section of the community.

The testimony of witnesses 1s in agreement that pDruce Street is
a business section. Although a number of licensed pT@MlbeS are located
on Spruce Street in the nelghborhood of the owoposuc premls s, it
appears that the granting of the transfer here in question will not
aggravate to any appreciable degree the existing concentration of
licenses in that erea

The question of public convenience and necessity is one which the-
respondent Board 1s best capable of solving -— they know the place and
the people. Their opinion is worthonf great weight. The burden of
proving that public convenience and necessity will not be served rests,

as does all affirmative assertions, upon the appellant State Regula-
tions No. 15, Rule 6; Hoffman v. Ridgefield Park, BUll@bln B84, Item *2,
Mossman v, Irvington et al., Bulletin 715, Item l :

My function on appeals of this type, however, is not to substitute
ny personal opinion for that of the issuing authority, but merely to
determine whether reasonable ceause exists for. its opinion,, and if so to
affirm, irrespective of my personal view on the subject. Rafalowski v.
Trenton, Bulletln 155, Item 8; Northend Tavern, Inc. v, Northvale et al,
Bulletin 493, Ttem 5; Mossman v. Trvington et al., supra.

After consideration of all the evidence in the instant case, I
cannot say that the action of the members of respondent issuing author-
ity in approving the transfer was so arbitrary and unreasonable as to
constitute an abuse of discretion warranting a reversal of its action.

. The action of respondent issuing authority in granting the trans—
fer to respondents Turner 0'Neal and Arre O0'Neal is hereby affirmed.

Accordingly, 1t 1s, on this 2lst day of June 1948
5 s y ) D

ORDERED that the p@tmtlon of appn L be and the same is hereby
dlsmlSSud.,
ERWIN B. HOCK
Commissioner.
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6. -SEIZURE - FORFETTURE. PROC”“DINGSA~ UNLAWFUL SALE OF HDLE‘MADE,WINE-*-
. WINE, 'OTHER BEVERAGES AND PROPERTY ORDERED FORFEITED ~ REFRIGERATOR
" AND OTEER PROPERTY RETURNED TO INNOCENT OWNER. S L

In the Mattpr of the Seizure Yy Casc No. 7229/
' on February 26, 1948, of a o . e
quantity of Win ooda, and pool ) , |
tables, furnlture and furnishings, ' ~ ON HFAhING
.at 27 Louls Street, in the Borough ) CONCLUoIONo AND ORDER
. of Carteret, in tno County of . ' :
Middlesex and State of New Jersey.. I
William F. McCloskey, Esq., Attornuy for Josepn Sarz1llo.
Harry Castelbaum, Esq., appewrlng for the State Department of
AlCOhOllL Bevcrqge Control.

'YBY‘THE‘COMMIBSIONER;

This matter comes before me pursuant to the pTOVlblonp of Title 34
Chapter 1 of the Revised Statutes, to determine whether a quantlty of'
wine and “soda, and pool tablés and other furnit-re and leturos, i tem—-
ized in a scheaule attached hereto, seized on February 26, 1948 at b

- 87 Louls Street, Carteret, New Jersey, constutute unlawful property e
and should be: forfelted. - BN S

It appears thet on complalﬂt that wine was being sold hnlawfully
in a pool room-at the above adoress, an ABC agent went there on '
February 25th and 26th,1948 and purchosed drinks ‘of wine and a gallon s
jug of wine from Anthony Sar21llo, the proprietor of the establlsh—
ment . : '

Anthony Sarzillo did not hold nny llCCnSb wuthorlzlng him %o
sell or serve alcoholic bCVuTang nnd the premises were not licensed
for the sale of alcoholic beverages. He had obtained a permit in _
oeptembpr«1947 from the State Dbportmcnt of Alcoholic Beverage oontrol
_ ﬂuthorlzlng him to manufrctare wine for personal. consumptlon only. '

.On Februwry 26, 1948 ABC agents executed a search warrant for the
premises and golzeu the above mcntloned w1nw and other property

, The cv1dencc qurmnts the conclusion thmt the selzed wine was
intended for unlawful sale and hence is illicit. The wine is likewlse
illicit because illegally ma nufactured, inasmuch as the aforesaid per-

- mit merely authorizes the home manuf ncturc of wine for ,personal con-.:
sumption. R. S. 33:1-1(i), R.S. 53:1-75.  Also see Seizure Case’
No. 6800, Bulletin 670, Item 4. The illicit wine, together with the
other pexsonal propcrty seized therewith in the place, 1s subject to
forfclturc. R.S. 38:1~ l(V), R.S5. 83:1-8, R. Se 35:1-66.

_ When- the matter came on for hcqung purgurnt to R.S. 33:1- 66
‘Joseph Sqrzlllo, a ‘son of Anthony Sar21llo,‘ﬂpp31red with counSLl and
sought return of the pool tables, refrigerator, wine press, grape

masher and tebles and chﬁlrs.‘ No one OproLd forfelture 01 the wine
or ‘othner 1Lemo. : '

I am autaorlzeo to rpturn prOpprLy subgect to forfelture to a

faith-and haa no Hnowl ogg of the unlawful use to Wthd the prOpprty
was put or of such facts as would have led a person of ordinary
prudence to discover such use. R. §. 83:1- 66(f)

Such a claim, when prpscnted by a close rtllLlV°‘Oi the wrongdoer,
is closely scrutinizeéed but not necessarily rejected merely because of
the relationship. See Selzure Case No, 7211, Bulletin 798, Item 3.
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, The generzl picture presented ig. thet of o dutiful son providing
his elderly impovcrighed father with a meons of -earning an independent
livelihood by purcnﬂﬁlng equipment with which the father conaucted a
small poolroom Ln a building owned by the son, ) :

The son testified that he purchased tve nool tables and other
tables and chalrs about 1932, and purchansed the wine press in 1939. He
pfOQdCGd documentary evidence thnt he. purchased the refrlgerﬂtor in
1941. The son has been employed for the past 25 years as a welder by
an industrial concern, and did not at any tlme operate the pool parlor,

although for a yeoar or more the oool parlor I 1cense was in his name.

The evidence presented ressonably supports the son's nla:Lm thqt
he 1s the owner of the articles in quebtlon. ~

The fingerprint records of tA‘ ola4r ﬂflelo do not uLSClose any
record for violating any liquor laws. The only record ageinst him is
that in 1835 the local police seized two barrels of wine manufactured
without 2 permit. There has been no evidence presented that the son
knew or should have suspected that his father woulu sell wine on the
occasions in.dquestion.

Under. the cilrcumstances I am inclined to accept the son's storyu
and, hence, will return the items owned by him except the wine press,
whieh was the dircct instrumentality used in the manufacture of the
1llicit wina,fand hence must be forfeited. L

Accordlngly, 1t is DETERKINED and ORDERED tnrt if on or:before
the. 8th day of July, 1948, Josepn Serzillo pays the cost of seizure
and storage of the pool tablcs, refrigerator, t“bl‘" and chairs, they
will be returned to him; and 1t 1is further -

: ‘DET’“MINED and OnDLLED trﬂt the ba lmnce of the seized property,
~more. fully described in Schedule AN attnched hereto, constitutes
~unlawful property, and that the some be ond hereby is forfeited in-

accordance with the provisions of H. 8. 33:1-66, and that it be

retained for the use of hospitals and State, county and municipal

institutions, or destroyed in whole or in part &t the alrectlon of the
. State Commlsblonbr of ﬁlconollc BCVtr“gL ConLrol.

ERWIN H. HOCK
Commissioner.
Da ted June 24 1918

SCHEDULE "Av

2 — b0-gnllon barrels of wine.
19 - bottles and Jjugs of wine,
13 - empty BO-gellon barrels

1 — bottle capper ‘

1 — wine press

1 - Sunshine Manufacturing. Co. electric grape

masher 1/4 4.P., Motor No. 30705

15_7 packs of cigarettes
) 275 - bOtblcS of soda’ h
£ — pool tables cnd 1 pool table cover ! - >
. & = pool ball racxs . '
32 - pool balls - . - N
21 - pool. cues K - :
, . 4 - pool tabls brldg
1 ""Spot a Card" pinbzll mechine (and currency therein)
1- "Capt Kida" pinball machine (and currency therein)
‘ : 8 - wire chrirs '
1 - table '
1 - "Hot Point" electric refrlger vtor

1 - glass show case
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7. APPELLATE DECISIOBQ —-CONﬁLIN.y. BRIDGEWATER TOWNSHIP.

KENNETH C, CONKLIN, troding as )
TRATL'S END LODGE,

Appellant,

. ) 0N APPEAL
' - ‘CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF TAE - )
TOWNSHIP OF BRIDGEWATER, . - )

'Respondent

George W Allgalr, Esq., Attorney for Appellqnt,
Ronald A. Gullcx, Eso., Attorney for Reoponaent.

BY THE COMMISSIONER:

This is" an appeal from the revocation of appellant's plenary.
retail consumption license by respondent Township Committee. Respon~ -
dent revoked appellant's license after it had. found him guilty, in
disciplinary proceedings, of violation of Rule 9 of State Regulatlons
No. 20.

It appears from the testimony presented herein that, during the
~absence of appellant on March 12, 1948, Township Supervisor William
Paul and Special Police Officer John F. Connors entered the licensed
premises through the front door and, upon finding no one in the prem- -
ises, made a search of the bullding. Supervisor Paul testified that,
during the search of the premises in question, he found a box contain-
ing several contraceptives on a shelf in back of the bar.

Special Officer Connors corroborutea tiie testlmony of Superv1bor
Paul, especially Wltn reference to the dlSCOVL7y of the contrcceptlves.

Threg ABC agents dlspatched to appellant!s premiseés on March 12,
1948 testified “that they arrived at the licensed premises dt 9:15 p.m. -
‘and that, during the investigation, they obgerved a metal box contain-
ing the contraceptlves on the bar. .

Appellant testified that he had locked the front door of the prem»
ises and the box in which the contraceptives wereé allegedly found wa
in a closet in the bedroom which had at times been occupied by “poel—
lant and his wife. Appellant further contended that he never sold or
made gifts of contraceptives to any person on his licensed premises.

The entlre building is descrlbea in appellant's application for a
license as the licensed premises. This being so, appellant, by pos—
sessing contraceptives in any part of the building, is guilty of =
violation of the Rules and Regulations of the Departmen+ of Alcohollc
Beverage Control. Appellont has not denied that the contraceptives
wer: his prOperty. - I therefore find appe ]lant gullty of the violation
;charged. ' a

. The question now to be decided is whetnef tﬂb penﬂlty 1mposed
herein is excessive.’ . -

Appellant, who has operated the licensed premises at the place in
question for two years, has no previous adjudicated record. No
- evidence was presented that eppellant sold or distributed the contra--
ceptives to other persons. His testimony thﬁt tnp COHtP“CGDth@S were
for his personal use only was not refuted. :

I dislike to moderate any penalty inflicted by any issuing qutnor-
ity, and will do so only in those cases where it clearly appears that
.~ the penalty 1mposed is excessive. . Allowing réasonable latitude for
differences of opinian, twenty ’*ys would appear to be ample for =a
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first offense of this kind. (T, Ziomelk v, Clementon, Bulletin 381,
Item &. ‘ N -

The revocation 1mposed by rospondnnt become effective ﬂL 23 OO el
on Mﬂy 25, 1948. When the appesl was filed hereiln I denied a a stay but
pﬁfmitteu appellant to make application for a stay at the time of the -
neaflnb. On June 4, 1948, I entered an order staying respondent!s
order of rbvocatlon of thb 1.947-48 license until further order of the
Commissioner. I shall now vacate my order dated June 4, 1948 and
center on order suspending the license for twenty aeys, lpss ten days
alrecdy served. See Rule 2 of State Rb ulations No. 186.

Accordingly, it is, on this 25th daj of June, 1948,

- ORDERED that the revocation of Plenﬂry Retall Consumption License
C-1, issued by the Township Committee of the Townshlp of BrlngWﬂte
to Kenneth C. Conklin, t/o Traills End Loave, be and the same is
hereby modified to & suspension for a period of twenty days; and it is
further .

ORDuRED that the suspension be reduced to ten (10) deys, because
of the ten days already served; and it is further

ORDERED that the order dated June 4, 1948 is vacated, effective at
2:00 a.m. June 29, 1848; that the license now held by appellant be and
the same is hprebj suspended for the balonce of its term, effective at
2:00 a.mn. June 29, 1908 and, if the license be renewed for the 1948-49
licensing year, such llLLnS“ shall be under suspension until 2 00 a.m.
July 9, 1948.

ERWIN B. HOCK
Commissioner.

8. APPELLATF DECISIONS —~CHESLER v. ROXBURY TOWNSHIP.

HARRY A, CHESLER, JR., . )
' Appellaht, )
-Vs— ON APPEAL
TOWNSEIP COMMITTEE OF THE ) ORDER
TOWNSETP OF ROXBURY, )

Respondent
__________________ }
Walter H. Jones, Esq., Attorney for Appellant.
Howard P. Barrett, Esq., Attorney for Respondent.
Sidncy Slm“ﬂdl Esq. and Bertram M. Beil,, Esq., Attorneys for Objectors.

BY THE COMMISSIONEL:

This appenl was filed to review the actlion taken by respondent on
February 14, 1946, whereby it denied appellantts application for a
olmnﬂry r6t°ll consumptlon license for the 1945-46 fiscal year. Testi-
mony was teken herein, and the matter was adjourned from time to tlme,
but the case was never Lully presontoo for th 1€ Commissloner's consider—
ation. , o

In view of the Conclusions and Order entered on Mﬁy 18, 1948 in
Staiker v, Roxbury et al., Bulletin 804 Itbm 3, 1t appears tnct the
issues raised aereln are moot -

Under thé‘Clrcumstances, I shall dismiss:the appeal filéd herein.
Accordlnbly, it 1s, on this 24ta day of June, 1448

OBUERED uhat thz ﬂpnoql herein be and the same is hereby dismissed.

ERWIN B. HOCK = o
Comimissioner.
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9. CANCELLATION PROCEEDINGS - LICENSE ISSUED IN VIOLATION OF P..L.
1947 CEAP., 94 - LICENSE CANCELLED. :

In the Matter of Cancellation
Proceedings against

)
J?MES J. GALLOWAY )

T/a HAPPY LANDINGS CANTEEN a
“N/w cor. Lakewood and ) , Cgﬁng;%ggS
‘Lakehurst Roads ) ‘
Ridgeway, Manchester Township
- P.O. Whiting, N. J., )

)

Holder of Plenary Retsil Consuup-
tion License C-4 issued by the
Manchester Township Committee.

L e

Joseph A. Citte, Esq., Attorney for Licensee.
William F. Wood, Esg., appearing for Department of Alcoholic
Beverage Control,

BY THE COMMISSIONER:

The above named licensee was required to how cause why his
license should not be cancelled upon the ground that it had been
issued in violation of R, 8. 53:1-12, 14 (P.L. 1947, c. 94). :

James J. Galloway enligsted in the U. 5. Navy in 1917 =nd served
therein until he was placed on inactive dut/ in 1936. On Decembver 1,
1926 he obtained a plenary retail consuaption license for the prem-—
ises in question and held this license until 1t expired on June 30,
1237. Regina Galloway, wife of James J. Galloway, applied for amd
obtalned the license for the same premises for the filscal year begln-
ning July 1, 1987. She renewed the license annuclly thereafter until
June 30, 1940, at which time she permitted the license to expire by
its termgs w1thout seeking any renewcl thereof.

James J. Galloway was employed in his wife's premises from Julyl,
1937 until March 1, 1940, when he was recalled to active duty in the
U. 8. Navy. He remﬂlned on active duty until December 3, 1947, when
he was returned to inactive duty to awalt his retirement which became
'effectiwe April 1, 1948,
Thq license considered herein was issued April 26, 1848. At
that time three plequry retail consumption licenses were outstanding
in Manchester Township. The population of the township, according to
the 1940 Federal census, was 918. It thus appears that the issuance
of the license violated the provisions of P.L. 1947, c. 94, unless it
came within the exception set forth in Section 7 tharaof which
provides:

"Nothing in this act shall prevent the issusnce, in a muni-
cipality, of a new license to a person who, having held a-
license of the same class in the municipality, surrendered
his license or permitted it to expire because of his induc-
tion into or service in the armed forces of the United
States; provided, however, that such ex-licensee shall hsve
filed the application for a new license within one year
grom the completion of his active service in said armed

orceg."

The facts herpln dloClOSb that James J. Galloway was not the
holder of a license when he returned to active ‘duty on March 1, 1940,
and that hlS wife, Reglna Galloway, who permitted her license o
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expire on June 30, 1940, did not serve in the armed forces of the
United States. It thus appears that the licensee herein cannot claim
the benefit of the exception set forth in Bectlon 7 of P.L. 1947, c. 94,
and, hence, I have no alternctive except to cancel the license.

Accordingly, it is, on this £8th day of June, 1948,

ORDELED. that Plenary Retall Consumption License C-4, issued by
the Manchester Township Comm¢ttee to James J. Galloway, t/a Happy
Landings Conteen, for premises at N/w Cor. Lakewood & Lakehurst Roads,
Ridgewny, Manchester Township, be and the same i1s hereby cancelled,
erfective immediately.

ERWIN B, HOCE
Commissioner.

10. STATE LICENSES - NEW APPLICATIONS PILED,

A & B Distributors Inc.
611-13-15 Atl-ntic Ave.
Atlentic City, N. J.
Application for 1848-45 Limited wholesale Llconbe filed June 24, 1948

Edward I. Werren, /e Werren Trucking Co.
Grant Ave.
Sauth Vineland,; W, J. ‘
Applicotion for 1948-48 Transporta ulonATmueasn filed June @9 1948.
t
Esa and George F. Brolich
T/2 Balish Beverage Company
5 Lafayette Ave.
Suminit, N. J. : ' :
Application for 10648-495 Stote Bevernge Distributor!'s License
fllea June 29, 1848.°

W. A. utoChpOlP Motor T"ﬂnqportﬂtwon, Inc.
1025 Paterson Plank Rd.
Secaucus, N, J,.
Application for 1948-49 Tronsportation License filed June 29, 1948.

Pascale Trucking Co., Inc.

o966 - H2nd 8t.

West New York, N. J. :
Application for 1948-495 Public Warehouse License filed June 30, 1948.

Frank Masino and: Frank Masino, Jr.
T/a ¥Masino & Son
55 Park St.
Summit, N. J.
Aplecutlon for 1948-49 State Bﬁvernge Distributor's License filed
June 30, 1948

i

Py NN N A =l
Commlssioner.

New Jersey Staie L«



