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Notice of Appeal.
(Filed Nov. 15, 1930.)

In Chancery of New dJersey

Between
Burt Deveau ,
Complainant,
and 76-344
On Bill, etc.
Pirozzi Construction. Corpora-
tion, a New dJersey Corpora-
tion,
Defendant.

The defendant, Florence A. Sullivan, hereby
appeals from the Final Decree made in the above
entitled cause on October 7, 1930, and from the
whole and every part thereof to the Court of
Errors and Appeals, in the last resort in all causes.

Henn & Burr,
Solicitors for and of counsel with
defendant, Florence A. Sullivan.

Dated November 1st, 1930.

I conceive there is a good cause for Appeal in
the above entitled action.

Frederick C. Henn,
Of counsel with defendant,
I 1 Florence A. Sullivan.
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Amended Notice of Appeal.
(Filed Nov. 20, 1930.)

IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
and )
~ On Bill, etc.
Pirozzi Construction Corpora-
tion, a New Jersey Corpora-
tion,
Defendant.

-

The defendant, Florence A. Sullivan, hereby
appeals from the Final Decree made by the Chan-
cellor on the advice of Vice Chancellor Alonzo
Church, in the above entitled cause, on October
7,1930, and from the whole and every part thereof
to the Court of Errors and Appeals, in the last
resort in all causes.

Henn & Burr,
Solicitors for and.of counsel with
defendant, Florence A. Sullivan.

Dated November 19th, 1930.

I conceive there is a good cause for Appeal in
the above entitled action.

Frederick C. Henn,
Of counsel with defendant,
Florence A. Sullivan.



Affidavit of Service.
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau ,
Complainant,
and A On Bill, etc.
Pirozzi Construction Corpora-
tion, a New dJersey Corpora-
tion,

Defendant.

State .of New Jersey,
€ounty of Hudson, j°°

Sadie Cannon, of full age, being duly sworn, ac-
cording to law, upon her oath, deposes and says:

On November 19th, I served a copy of the
Amended Notice of Appeal, on David Bohker,
solicitor of Receiver, in the above entitled matter,
by leaving said copy at his office 972 Broad Street,
Newark, New dJersey, with a person in charge
thereof.

Sadie Cannon.

Sworn and subscribed to before me
this 19th day of November, 1930.

F. A Sul1l ivan,
Notary Public of New Jersey,
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Petition of Appeal.
(Filed December 2, 1930.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Burt Deyeau,

Complainant,
L.
On Appeal from
Pirozzi Construction Corpora- the Court of
. Chancery.
tion, a New dJersey Corpora-
tion,
Defendant.

T° ~le Honorable the Court of Errors and Appeals
in the Last Resort in All Causes :

The petition of Florence A. Sullivan, the appel-

lant, in the above entitled cause, respectfully shows
that 9

1. Petitioner finds himself aggrieved by a Final
Decree made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date October 7, 1930,
in a certain cause in said Court of Chancery
wherein the said Burt DeVeau was complainant
and Pirozzi Construction Corporation, a New Jer-

Corporation, was defendant, in this respect,
to wit, that said decree adjudges that,

“Ordered, Adjudged and Decreed, that the ac-
count filed by said receiver in said cause be and
the same is hereby allowed and confirmed.

And it appearing that the receipts of said re-
Ceiver have amounted to $7,000.00 and that his dis-
bursements have amounted to $176.49 leaving a
cash balance in his hands of $6,823.51;
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Petition of Appeal.

It is Orderea that said receiver be allowed for
his services the sum of $750.00; that counsel for
complainant and said receiver be allowed the sum
of $750.00 together with the costs of these proceed-
ings to be taxed; And it is further

Ordered, that there he allowed to Joseph G.
Wolber, as Master, for auditing the receiver’s ac-
count, the sum of $25.00. It is further

Ordered, that after paying and satisfying the
allowances hereinbefore awarded to said receiver,
counsel, and master, the said receiver deposit the
balance of the funds in his hands with the Clerk
of the Court of Chancery, to abide the outcome of
the proceedings now pending to determine the
validity and priority of the respective mortgages
and mechanic’s lien claims, said fund to be ulti-
mately distributed by the Clerk of the Court of
Chancery, pursuant with an order of this Court,
And it is further

Ordered, that the said receiver file with the Clerk
of this court a statement of his fees, disbursements
and expenses in this proceeding, together with a
statement and report of the distribution and dis-
position of the moneys that have come to his hands
in this cause, and in case the receiver shall be
unable to comply with the directions of this order
in the payment or disbursement of any of the
moneys aforesaid, he shall in such case deposit
such moneys with the Clerk of this court, pursu-
ant to the rules thereof.

And it is further Ordered, Adjudged and Decreed,
that upon making the payments and disbursements
aforesaid, and carrying out the directions of this
decree, the said receiver be discharged from all

10
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Petition of Appeal.

obligations in relation to said trust, except as to
any money which may hereafter come to his hands
as said receiver,”

And petitioner appeals from the decree of the
Chancellor which decrees as aforesaid, upon the
ground that the same is erroneous in that:

(1) The exceptions taken to the receiver’s
account should have been sustained and the
account disallowed.

(2) The allowance of $750.00 to the re-
celver 1s excessive.

(3) The allowance of $750.00 to counsel
for the complainant and receiver together
with costs is excessive.

(4) The allowance to Joseph G. Wolber of
$25.00 for auditing the receiver’s account is
improper and should have been disallowed.

(5) The receiver should not have been
discharged, because there are other prop-
erties, title to which is in his name as re-
ceiver which are still undisposed of.

Petitioner therefore prays that the said decree
of the said Chancellor may be, wholly, reversed,
set aside and for nothing holden, and that peti-
tioner may have such other relief in the premises
as to this court shall seem proper.

Henn & Burr,
Solicitors for and of counsel
with Appellant.



Answer to Petition of Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Burt Deveau .
Complainant, 10

v On Appeal from

the Court of

PIROZZI Construction Corpora- > Chancery.

TION, a New Jersey Corpora-
I  tion,
Defendant.

The answer of David Weinick, receiver for de-
fendant-appellee, to petition of appeal filed herein:

This appellee, not admitting the truth of all or
any of the matters in the said petition of appeal
contained, for answer thereto, admits that the de-
cree appealed from was entered as alleged in the
petition of appeal; this appellee is advised and be-
lieves that the said decree is agreeable to equity;
and prays that the same may be confirmed with
costs to be taxed in favor of this appellee.

David Bobker,
Solicitor for Appellee.

Max H. Herbstman,
Of Counsel with Appellee.

40
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Decree.
(Filed October 7, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau .
Complainant, 76344
d On Bill, &c.
an Order Approving
Pirozzi Construction Corpora- Recelver.‘S,AC-
) N J C count, Fixing
t }0 n, a ew ersey orpora- Allowance, &.
tion,
Defendant.

An order to show cause having been made herein
on the 16th day of September, 1930, why the re-
port of the receiver of the above named defend-
ant company should not be approved and the ac-
count and audit filed by him allowed, and why an
order should not be made fixing and determining
the fees and allowances of the said receiver in the
administration of his trust, and fixing and deter-
mining the fees, costs and allowances of his coun-
sel, and directing the deposit of the balance of
the funds in the hands of said receiver with the
Clerk of the Court of Chancery, to abide the out-
come of the proceedings now pending to determine
the validity and priority of the respective mort-
gages and mechanic’s lien claims; and it appearing
that the final report of said receiver, together with
an audit of his account, has remained upon the
files of the Sergeant-at-arms at the Chancery
Chambers, No. 1060 Broad Street, in the City of
Newark, in accordance with the directions of said
order; and it appearing that copies of said order
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Decree.

to show cause, together with a notice of the filing
of said account and a statement of the allowances
to be asked by said receiver and his counsel as
compensation for their services, have been mailed
to each of the mortgagees and mechanic’s lien claim
creditors, or their attorneys, as far as the same
could be ascertained, in accordance with the pro-
visions of said order; and the matter having been
continued until October 7th, 1930; and after hear-
ing David Bobker, solicitor for receiver, David
Weinick, receiver, Hood, Lafferty & Campbell, ap-
pearing by Mr. Schaffer, solicitors for mortgagee,
and Henn & Burr, appearing by Mr. Henn, solici-
tors for mortgagee, and after considering argument
of counsel, it is, on this 7th day of October, 1930,
on motion of David Bobker, of couiléel with the
receiver,

Ordered, Adjudged and Decreed, that the account
filed by said receiver in said cause be and the same
is hereby allowed and confirmed.

And it appearing that the receipts of said re-
ceiver have amounted to $7,000.00, and that his dis-
bursements have amounted to $176.49, leaving a
cash balance in his hands of $6,823.51 ;

It is Ordered that said receiver be allowed for
his services the sum of $750.00; that counsel for
complainant and said receiver be allowed the sum
of $750.00 together with the costs of these proceed-

ings to be taxed;

And it is further

Ordered, that there be allowed to Joseph G
Wolber, as Master, for auditing the receiver’s ac-
count, the sum of $25.00. It is further

Ordered, that after paying and satisfying the al-
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Decree.

lowances hereinbefore awarded to said receiver,
counsel, and master, the said receiver deposit the
balance of the funds in his hands with the Clerk
of the Court of Chancery, to abide the outcome of
the proceedings now pending to determine the
validity and priority of the respective mortgages
and mechanic’s lien claims, said fund to be ulti-
mately distributed by the Clerk of the Court of
Chancery, pursuant with an order of this Court.
And it is further

Ordered, that the said receiver tile with the Clerk
of this court a statement of his fees, disbursements
and expenses in this proceeding, together with a
statement and report of the distribution and dispo-
sition of the moneys that have come to his hands
in this cause, and in case the receiver shall be
unable to comply with the directions of this order
in the payment or disbursement of any of the
moneys aforesaid, he shall in such case deposit
such moneys with the Clerk of this court, pursuant
to the rules thereof.

And it is further Ordered, Adjudged and Decreed,
that upon making the payments and disbursements
aforesaid, and carrying out the directions of this
decree, the said receiver be discharged from all
obligations in relation to said trust, except as to
any money which may hereafter come to his hands
as said receiver.

E.R. Walker ,
C.

Respectfully advised,

Alonzo Church,

y. C.
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Complaint.
(Filed November 29,1929.)
IN CHANCERY OF NEW JERSEY.

Retween
Burt Deveau ,
Complainant,
and > On Bill, Etc.
Pirozzi Construction Corpora-
tion, a New dJersey Corpora-
tion,

Defendant.

To his Honor Edwin Robert W alker, Chancellor
of the State of New Jersey.

Complainant, Burt Deveau, of Bloomfield, in the
County of Essex and State of New Jersey, in behalf
of himself and all other creditors of Pirozzi Con-
struction Corporation, the defendant corporation,
and the stockholders thereof, who shall come in
and contribute to the expenses of this suit, respect-
fully shows and alleges:

1. That your complainant is a creditor of said
Pirozzi Construction Corporation to the extent of
$475.00 for carpenter work performed in building
belonging to the defendant corporation located at
No. 378 Essex Avenue, Bloomfield, New dJersey, all
of which said sum is justly due and owing to com-
plainant from the said company.

2. That said Pirozzi Construction Corporation
1s a corporation created and existing under and by
virtue of the laws of the State of New Jersey, and
was incorporated on or about the 3rd day of June,
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Complaint.

1929, under and pursuant to the terms and provi-
sions of an act of the Legislature of the State of
New dJersey entitled “An act concerning corpora-
tions (Revision of 1896).” Approved April 21,
1896, and the several acts amendatory thereof and
supplemental thereto.

3. That the authorized capital stock of the
Pirozzi Construction Corporation 1is $20,000.00,
divided into two hundred shares of the par value
of $100.00 each.

4. That said corporation was organized for the
purpose of dealing in real estate and erecting and
selling buildings.

5. The registered agent upon whom process is
to be served is designated as Morris Klein, and the
registered office is located at 185 Smith Street, in
the City of Newark, New Jersey.

6. Complainant alleges that the defendant cor-
poration engaged in the construction of a one
family house situate at No. 378 Essex Avenue,
Bloomfield, New Jersey; that said building is un-
finished and is deteriorating in value and creditors
may sustain losses as a result of fire or loss by
theft.

7. Complainant further alleges that no work
has been done on the said property for the past
four or five weeks, that all work on said building
has been abandoned, and complainant therefore
alleges that the defendant corporation ceased func-
tioning and doing business.

8. Complainant charges that the defendant cor-
poration has suspended its business, in that the
property, as aforesaid, has been abandoned, and
work in connection with said property has ceased.
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Complaint.

Complainant therefore charges that the defendant
corporation has suspended its business for want
of funds to carry on the same.

9. That by reason of the existing real estate
market condition, this complainant charges that
the liabilities of the company exceed the assets,
and that the defendant company has no money or
cash assets with which to meet its current obliga-
tions, and that it has exhausted all means of rais-
ings funds with which to continue the business.

10. Defendant corporation is unable hy realiz-
ing upon its assets, even at a great sacrifice, to>pay
off its obligations, and this complainant therefore
charges that the company is not only insolvent,
but has suspended its ordinary business. 20

11. The assets of the company are subject to
judgments, executions, foreclosures, and the build-
ing is also subject to loss by fire and the elements.

12. Complainant therefore charges that by rea-
son of the aforesaid facts, it is absolutely impera-
tive and necessary that a custodial receiver be
appointed forthwith, and unless such custodial re-
ceiver is appointed that immediate and irreparable
injury will result not only to complainant but all
other creditors and stockholders.

Complainant is without adequate remedy at law
and therefore prays:

1. That Pirozzi Construction Corporation, the
defendant corporation in this suit, may answer
this bill of complaint and each statement therein
made.

2. That a decree may he made that complainant 40
and other creditors and stockholders of said de-

New Jersey State Library
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Complaint.

fendant corporation be paid what is justly due
them.

3. That said defendant corporation be enjoined
from exercising any of its franchises and from
receiving all its debts due it, from paying and
transferring any of its moneys or effects, and from
continuing its said business.

4. That the said defendant corporation may be
declared to be insolvent, and that it may be de-
creed that it has suspended its ordinary business
for want of funds to carry on the same.

5. That a receiver be appointed with the cus-
tomary powers.

6. That the assets of the said defendant cor-
poration and the rights of the complainant and
other creditors and stockholders be ascertained,

7. That the court fully administer the funds,
being the entire assets of the defendant corpora-
tion, and for that purpose marshal all its assets
and ascertain all the liens or priorities, if any, and
enforce the liens and rights of all the creditors
and stockholders of said defendant corporation as
the same may be finally ascertained.

8. That complainant may have such further re-
lief in the premises as the nature of the case may
require, and as may be agreeable to equity and
good conscience.

9. That a writ of subpoena may be issued com-
manding the said defendant corporation to answer
this bill of complaint and to abide by such decreé
as this court may make in the premises.

David Bobke r,
Solicitor for Complainant.

Lours Klatzko,

/! Of Counsel with Complainant.
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Affidavit of Burt Deveau.
IN CHANCERY OF NEW JERSEY.

am \

Between

Burt Deve au,

Complainant,
and y On Bill, &.
Pirozzi Constr uct ion Corpora-
tion, a. New Jersey corpora-
tion,
Defendant.

§tate of New dJersey,d
County of Essex, ~gg”

Burt Deveau, being duly sworn, on his oath de-
poses and says :

1. I am the complainant in the above entitled
suit.

2. My claim amounts to $475.00 for carpenter
work performed in building belonging to the de-
fendant corporation located at No. 378 Essex Ave-
nue, Bloomfield, Essex County, New dJersey.

3. Defendant has not done any work on the
property it has been erecting at No. 378 Essex
Avenue, as aforesaid, for the past four or five
weeks, and said defendant corporation has there-
fore ceased functioning and doing business.

4. The building is unfinished and is deteriorat-
ing in value and creditors may sustain losses as
a result of fire or loss by theft.

5. The defendant corporation has no money

10 .
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Order to Show Cause.

with which to pay the amount due me or pay the
amounts due for other items of labor and material
and 1s therefore insolvent.

6. Defendant has no money in the bank and
a receiver should be appointed forthwith for the
purpose of protecting the interest of all creditors.

Burt Deveau.

Subscribed and sworn to before me
this 27th day of November, 1929.

Caroline Preuss,

Notary Public of New Jersey.

Order to Show Cause.
(Filed Nov. 29, 1929.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
nd .
a A On Bill, etc.
Pirozzi Construction Corpora-
tion, a New dJersey corpora-
tion,
Defendant.

This matter being opened to the court by David
Bobker, Esq., solicitor of complainant, upon notice
to said defendant, whereupon and upon reading
and filing and considering the bill of complaint
and affidavit annexed thereto and the court being
satisfied of the sufficiency of the application made
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Order to Show Cause.

in this cause and of the truth of the facts and alle-
gations contained in said bill of complaint and
sufficient cause having been shown for the making
of this order, it is, on this 29th day of November,
1920,

Ordered, that the defendant, Pirozzi Construc-
tion Corporation, a New Jersey corporation, show
cause before the Chancellor at the Chancery Cham-
bers, Industrial Office Building, 1060' Broad Street,
Newark, New dJersey, on Tuesday the 3rd day of
December, 1929, at ten o’clock in the forenoon, or
as soon thereafter as counsel can be heard, why
an injunction should not issue according to the
prayer of the bill of complaint, and why a re-
ceiver should not be appointed for the said Pirozzi
Construction Corporation according to the statute
in such case made and provided. It is further

Ordered, that until this order should be absolute
or discharged the said Pirozzi Construction Cor-
poration, its officers, servants and agents, abso-
lutely desist and refrain, and they are hereby en-
joined and restrained from contracting any debts
and from collecting and receiving any money
owing to the defendant corporation, and also from
paying out any money, or selling, assigning or
transferring any of the property, estate or effects
of the said corporation. It is further

Ordered, that a copy of the bill of complaint,
the affidavit thereunto annexed, as well as a copy
of this order, which copies may be certified by
the solicitor of the complainant, be served upon
the said defendant corporation, within two days
after the date hereof.

E.R W alker,
C.
Respectfully advised,

Alonzo Church,
C.

10
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Order Adjudging Insolvency and Appointing
Receiver.

(Filed December 3, 1939.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
and > On Bill, &.
Pirozzi Construction Corpora-
tion, a New dJersey corpora-
tion,
Defendant.

This matter being opened to the court by David
Bobker, solicitor for the complainant, and it ap-
pearing that a copy of the bill of complaint and of
the order to show cause made thereon, has been
duly served within the time and as required by
said order to show cause, on Morris Klein, the resi-
dent agent of said defendant company, and upon
Philip Pirozzi, the president of said defendant
company.

And it further appearing to the court that the
said corporation has become insolvent and is not
able to resume its business in a short time with
safety to the public and advantage to the stock-
holders :

It is* on this 3rd day of December, 1929, on mo-
tion as aforesaid,

Ordered, that the said Pirozzi Construction Cor-
poration be and it is hereby declared insolvent,
and that an injunction issue against the defend-
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Order Adjudging Insolvency.

ant corporation according to the prayer of the bill
of complaint, and that the said Pirozzi Construc-
tion Corporation, its officers, servants and agents,
absolutely desist and refrain, and they are hereby
enjoined and restrained from exercising any of its
privileges or franchises and from collecting or re-
ceiving any debts, or paying out, selling, assigning
or transferring any of its estate, moneys, funds,
lands, tenements or effects, except to a receiver
appointed by this court.

And it is further Orderea, that George D. Moore,
dJr., of Newark, in this State, be and he is hereby
appointed receiver for the creditors and stock-
holders of the said defendant corporation, with all
the powers incident thereto, and that he do and
perform all the duties imposed upon him and re-
quired by law and especially by an act entitled
“An act concerning corporations (Revision of
1896),” and the acts supplementary thereto and
amendatory thereof.

And 1t 1s further 0:aerea that the said receiver,
before he shall enter upon his duties as such re-
ceiver, shall take the oath prescribed by law, and
give a bond to the Chancellor of the State of New
Jersey, in the sum of One Thousand Dollars, con-
ditioned for the faithful performance of his duties,
to be approved as to form and security thereof by
Richard Stockton, one of the Special Masters of this
court.

And it is further Ordaerea that the creditors and
stockholders of the defendant corporation show
cause before this court on Tuesday, the 10th day
of December, instant, at ten o’clock in the forenoon
of that day, or as soon thereafter as the matter can
be heard, at the Chancery Chambers, in the Indus-
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Receiver’s Petition for Retention of Counsel.

trial Office Building, 1060 Broad Street, Newark,
N. J,, why the said receiver should not be continued
or why some other person should not be appointed
receiver in his place or with him as co-receiver,
and that a copy of this order (which need not be
certified) be mailed to all the creditors and stock-
holders of the defendant corporation at their last
known post-office address within three days after
the date hereof.
E. R. Walker,

C.

Respectfully advised,

Alonzo Church,

V. C

Receivers Petition for Retention of Counsel.
(Filed December 4, 1929.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
and 76344
On Bill, &c.
Pirozzi Construction Corpora-
tion, a New dJersey corpora-
tion,
Defendant.

To his Honor, Edwin Robert Walker,
Chancellor of the State of New Jersey.

The Petition of the undersigned shows and al-
leges:
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1. On December 3, 1929, an order was entered
herein designating your petitioner as receiver for
the defendant corporation.

2. Petitioner has qualified by filing the required
bond and has taken possession of the defendant’s

assets.

3. Petitioner alleges that the officers of the de-
fendant corporation should be examined, and that
investigation should be made concerning the assets
of the defendant company.

4. Your petitioner is not an attorney, and be-
lieves that David Bobker, who is a solicitor of this
court, and is fully familiar with the practice pre-
vailing in this court, is a suitable person to be
designated as counsel for your petitioner in this
proceeding.

W herefore, petitioner prays for the entry of an
order authorizing and permitting him to retain
David Bobker as counsel.

George D. Moore, Jr.,
Petitioner.

State of New dJersey,!
County of Essex, rss..

George D. Moore, Jr., being duly sworn, on his
oath deposes and says, that he is the petitioner
named in the foregoing petition; that he has read
the said petition and knows the contents thereof
and the same are true to the best of his knowledge
and belief.

George D MOOI‘E, JI‘.

Subscribed and sworn to before me!
, this 3rd day of December, 1929. \

Caroline Preuss,

A Notary Public of New Jersey.
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Order Appointing Counsel.
(Filed December 4, 1929.)
IN CHANCERY OF NEW JERSEY.

a

Between

Burt Deveau,
Complainant,

and V On Bill, &e.

Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

Upon reading and filing the receiver’s petition
for leave to retain counsel, and sufficient reason
appearing for the entry of this order, it is, on this
4th day of December, 1929,

Ordered; that George D. Moore, Jr., receiver, be
and he is hereby authorized and permitted to re-
tain as his solicitor, David Bobker, Esq.

E R Walker,

G
Respectfully advised,

Alonzo Church,

V. C
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Affidavit of Frederick C. Henn.
(Filed December 27,1929.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau ,
Complainant,

and f On Bill, Etc.

Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

J

State of New Jersey,!
County of Hudson, jss’*

I, Frederick C. Henn, of full age, being duly
sworn upon my oath depose and say:

I am one of the holders of a second mortgage
encumbering the premises, upon which there is due
the principal sum of $3,432.00 and interest, which
premises are owned by the Pirozzi Construction
Company, which mortgage has been postponed to
a first mortgage of the Fidelity Union Title and
Mortgage Guaranty Company in the sum of $10,-
000.00, which latter mortgage was and still is being
used for the construction of the one family frame
and brick veneer building erected upon a plot 1501
feet in depth and 53 feet wide fronting on the
westerly side of Essex Avenue, Bloomfield, Essex
County, New Jersey. I have sold tracts of lands
in the immediate vicinity and am familiar with
the market value of the property fronting on Essex
Avenue in the Township of Bloomfield. Lots on
said street have sold at $80.00 per foot, bringing
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the value of the lot owned by the defendant com-
pany of $3,400.00.

I have inspected the building. The same is com-
pleted with the exception of placing the plumbing
fixtures, hanging doors, fixtures and decoration,
and in my judgment will not cost more than
$2,500.00.

There has been advanced on the first mortgage
the sum of $3,000.00 and the mortgage company
now stands ready to advance the balance of the
principal amounting to $7,000.00 when the building
has been completed.

According to the terms of the mortgage held by
Robert Broadman and myself, which was a pur-
chase money mortgage, there was to have been
paid the sum of $500.00 on account of the principal
when the mortgage was postponed to that of the
mortgage held by the Fidelity Union Title and
Mortgage Guaranty Company. When said post-
ponement was delivered to Philip Pirozzi, the
president of the Pirozzi Construction Company,
he delivered a check for the sum of $500.00 and
interest, which was to be credited on account of
the mortgage. When said check was presented to
the bank upon which it was drawn I was informed
that there was no such account with the said bank,
and therefore, the check was not paid. There has
been nothing, therefore, paid on account of the
principal of said mortgage, although the company
had used the postponement and represented to the
Fidelity Union Title and Mortgage Guaranty Com-
pany that the principal of said mortgage had been
reduced by the amount of said check. After pres-
entation of the check for payment to the bank I
immediately communicated with the said Philip
Pirozzi and informed him that he had delivered
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his check to my office, which was presented to the
bank and payment refused. Since that date he has
not made good the check although on various oc-
casions he has called at my office and tried to
negotiate for the continuance of the said mortgage
as a second lien upon said premises.

During said negotiations the said Philip Pirozzi
represented to me that the company was not in-
debted for more than $4,00000, which indebted-
ness arose in the construction of this building, and
that to complete the building it would not cost
more than $2,500.00. The total indebtedness after
the building is completed of the company will be
about $6,500.00. The balance due from the Fidel-
ity Union Title and Mortgage Company is $7,000.00
Mr. Pirozzi also informed me that the company
had invested in said premises over $5,000.00 of its
own cash as well as an additional investment made
by him.

The said Philip Pirozzi, during the negotiations,
informed me that his attorney was Paul E. Gior-
dano, a member of the Bar of the State of New
Jersey, and that he would communicate with me
regarding the terms of the second mortgage. Dur-
ing the said negotiations with the said attorney,
he forwarded to me an affidavit of Philip Pirozzi,
of which the attached is an exact true copy, which
I have in my possession, wherein the said Philip
Pirozzi, under oath, stated that the total indebted-
ness of the company with the completed house
would not be more than $6,300.00.

I am familiar with the value of construction,
having been directly interested in many building
companies and was instrumental in the develop-
ment of the adjoining lots to that owned by the
company and in my opinion the building when
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completed will sell for not less than $18000.00,
and in the Spring season would sell for not less
than $20,000.00.

Mr. Broadman who is co-owner of the mortgage
with me had offered to complete the building for
said company for the amount representing the un-
paid balance of the Fidelity Union Title and Mort-
gage Guaranty Company and had also offered to
give the company an opportunity of selling said
property for anything that would be sufficient to
pay his mortgage. Said proposition was still
pending when the application for the appointment
of a receiver was made in this Court.

Frederick C Henn.

Sworn and subscribed to before me
this 13th day of December, 1929.

Alfred L. Kettell,
Attorney at Law of N. J.
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Affidavit of Robert Broadman.
(Filed Dec. 27, 1929.)
IN CHANCERY OF NEW JERSEY.

-8

Between 10
Burt Deveau .
Complainant,
and V On Bill, Ete.
Pirozzi Construction Corpora-
tion, a New dJersey Corpora-
tion,

Defendant.

20

State of New dJersey,)
County of Hudson,

Robert Broadman, Of full age, being duly sworn,
upon his oath deposes and says:

I am one of the holders of a second mortgage
encumbering the premises of the Pirozzi Construc-
tion Company. The value of the said lot fronting
on Essex Avenue, Bloomfield, Essex County, New
Jersey, is $75.00 per front foot and lots on that 30
street are selling for $80.00 per foot. I have been
in the building business for the past twenty years
or more, having constructed hundreds of dwelling
houses in and about Essex County and am familiar
with the cost of building materials used in the
construction of the one family houses of the type
constructed by the said company on the westerly
side of Essex Avenue, Bloomfield.

I have inspected said house within the past few
days. It is a one family brick veneer and frame 40
dwelling, two and one-half stories. Said building
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in my estimation would not cost more than $12,-
500.00 to build. The building has been constructed
to the placing of plumbing fixtures, tile, hanging
fixtures and the heating. The material to do this
work has already been delivered to the premises.
In my opinion it will not cost more than $2,500.00
to complete the building to make it ready for
occupancy.

I have on several occasions interviewed Mr.
Philip Pirozzi, the president of the Pirozzi Con-
struction Company, the last interview being about
two weeks ago, at which time the said Philip
Pirozzi admitted to me that there was ample
money in the hands of the Fidelity Union Title
and Mortgage Guaranty Company, to complete the
building and pay all persons who have supplied
labor and material to the building in full, and in
addition to pay on account of the mortgage which
I and Frederick C. Henn hold upon the said prem-
i1ses, the sum of $1,000.00.

In my opinion, after the building is completed,
it ought to sell for not less than $18,000.00 in this
season of the year, and in the Spring time for a
sum not less than $20,000.00.

I had been interviewed by George S. Phoebus,
a dealer in real estate in Bloomfield, on December
10th, 1929, and he informed me that he was nego-
tiating with a prospective purchaser for the sale
of the house in a finished condition and expects to
realize a price to the company of about $20,000.00.

I am now willing and have been and have com-
municated same to the said Philip Pirozzi that
I could complete the building with the unpaid bal-
ance of the mortgage held by the Fidelity Union
Title and Mortgage Guaranty Company, if neces-
sary, leaving a balance of money to be applied
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on account of the principal of my mortgage, and
said negotiations were under way when the appli®
cation for the appointment of a receiver in this

matter was made.

Robert Broadman.

Sworn and subscribed to before me)
this 12th day of December, 1929.%

F. A Sullivan,
Notary Public of New Jersey.

Affidavit of Philip Pirozzi.
(Filed December 27,1929.)

IN CHANCERY OF NEW JERSEY.

-'s.

Between
Burt Deveau,
Complainant,
and > On Bills, Etc.
Pirozzi Construction Corpora-

tion, a New dJersey Corpora-
tion,
Defendant.

State of New dJersey,) MMBB:1

County of Essex, A

Philip Pirozzi, being duly sworn on his oath

according to law, deposes and says:

I reside at 507 East 53rd Street, Brooklyn, Kings
County, New York; I am the president of the
Pirozzi Construction Company, a corporation of
New dJersey, owners and builders of the one family
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briek veneer and frame dwelling house situate on
the premises located at Essex Avenue, in the Town
of Bloomfield, Essex County, and more particularly
known and designated as No. 280 Essex Avenue,
Bloomfield, N. J.

I have had and still have actual charge of the
construction work and I entered into all agree-
ments for the furnishing of material and labor in
connection with the erection and construction of
said house and I am familiar with the value of the
work already done on said house and the amount
required to complete the same.

The said house is incumbered by a mortgage held
by Fidelity Union Title & Mortgage Guaranty Co.,
of Newark, New Jersey, in the sum of Ten Thou-
sand ($10,000.00) Dollars, in addition to the orig-
inal land mortgage. The said Fidelity Union Title
& Mortgage Guaranty Co., has paid out on account
of its Ten Thousand ($10,000.00) Dollar mortgage
the sum of Three Thousand ($3,000.00) Dollars,
leaving a balance in its hands of Seven Thousand
($7,000.00) Dollars.

The following persons with the amounts set op-
posite there respective names are the only persons
who have right of mechanic’s lien against said
premises;

Gaetano Del Russo ....... $50.00
Richard Vannoy.............. 75.00
Essex Lumber....... ......... 200.00
Burt Deveau..........ccou....... 300.00
Ralph Baroni........... . 100.00
John Gayner .................. 1,130.00
B. Hochman.................. 75.00
Guader ........cccuuee.. 100.00
William Clark.................. 651.00
Mason Lath .......ccoovveeeeenn. 170.00
Lawson & MacMurray .... 900.00

$3,841.00
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Except the above persons, I owe no other money
(except the land mortgage) for materials and
labor already furnished in the construction of said
house.

To complete the said house, it will cost the fol-
lowing sums:

Excavations .........cccccoeee. $100.00
Mason ..ooooveeviiiiiiie 75.00
Trim oooeeeviviien e, . 240.00
Carpenter ......ccoeeeeeeeeennnn. 250.00
Painter ......cocoeevvneeinn. 400.00
Tile .o, 500.00
Plumber ........c........... . 420.00
Electrical........ccccvvvvvnnnnnnnn. 175.00
Hardware ............... 75.00
Range..oeeriinniininiieenn. 50.00
Oil Cloth .....cooovvvviiiinnnne. 20.00
Floor Scraper .................. 40.00
Mason Materials................ 100.00

$2,445.00

There is more than sufficient amount of money
in the hands of the Fidelity Union Title & Mort-
gage Guaranty Co., to pay for the present existing
claims and the amount required to complete the
building as stated in the above lists, the total of
which amounts to approximately $6,286.00.

(sgd.) Philip Pirozzi.

Sworn and subscribed to before me this)
14th day of November, A. D. 1929. vy

(sgd.) Ralph E Giordano,
A Master in Chancery of New Jersey.
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Order Continuing Appointment of Receiver.
(Filed December 27, 1929.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau 5
Complainant,
76-344.
>
and On Bill, &c.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

J

This matter being opened to the court by David
Bobker, solicitor of the above-named complainant,
and an order having been made in this cause on
the 3rd day of December, 1929, wherein, among
other things, the creditors and stockholders of the
defendant corporation were ordered to show cause
before this court on Tuesday, the 10th day of De-
cember, 1929, at ten o’clock in the forenoon of that
day, or as soon thereafter as this matter can be
heard, at the Chancery Chambers, in the Industrial
Office Building, 1060 Broad Street, Newark, New
Jersey, why George D. Moore, Jr., the receiver
heretofore appointed in this cause, should not be
continued or why some other person should not
he appointed receiver in his place or with him as
a co-receiver; and proof of mailing of a copy of
said order to the creditors and stockholders of said
defendant corporation being now presented to the
court, and being duly filed, and no cause being
shown to the contrary:

It Is, on this 27th day of December, 1929,
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Ordered, that George D. Moore, Jr., be and he is
hereby continued as receiver of the above-named
defendant corporation, with all the powers and
authorities incident thereto, and conferred upon
him by the order heretofore made appointing him
receiver, and especially by the act entitled An 10
act concerning corporations (Revision of 1906)
and the supplements thereto and amendatory
thereof, and that his bond be continued.

E. R. W alker,

C.
Respectfully advised,
Alonzo Church,
Order of Substitution.
(Filed January 21, 1930.)
IN CHANCERY OF NEW JERSEY.
e e e e eemenmeeneen o -1 \
Between
Burt Dev eCa'(l)lr’nplainomt, 30
and > On Bill, &c.

Pirozzi Construction Corpora-

tion, a New Jersey corporation,

Defendant.

This matter being opened to the court by David
Bobker, solicitor for complainant, and it being
represented to the court that it is for the best in- ~0
terest of creditors and stockholders that another
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receiver be appointed in lieu of the present and
existing receiver, it is, on this 21st day of January,
1930,

Ordered, that David Weinick, Esq., of Newark,
New dJersey, be and he is hereby appointed re-
ceiver for the creditors and stockholders of the
said defendant corporation, with all the powers
incident thereto, and that he do and perform all
the duties imposed upon him and required by law
and especially by an act entitled “An act concern-
ing corporations (Revision of 1896)” and the acts
supplementary thereto and amendatory thereof.
And it is further

Ordered, that the said receiver, before he shall
enter upon his duties as such receiver, shall take
the oath prescribed by law, and give a bond to
the Chancellor of the State of New dJersey, in the
sum of One Thousand Dollars, conditioned for the
faithful performance of his duties, to be approved
as to form and security thereof by Richard Stock-
ton, one of the special masters of this court. It is
further

Ordered, that George D. Moore, Jr., be and he is
hereby discharged as receiver of defendant corpo-
ration and the bond he gave in connection with his
duties as receiver be and the same is hereby con-
sidered as cancelled and of no effect, and that the
bond to be given by the substituted receiver shall
be used in lieu of the bond already on file in this
cause.

E. R. Walker,
C.
Respectfully advised,

Alonzo Church,
V. C



Appraisers’ Report.
(Filed February 4, 1930.)
IN CHANCERY OF NEW JERSEY.

a

Between
Burt Devea u,
Complainant,
76-344.

and f on Bill, &c.
Pirozzi Constr uct ion Corpora-
tion, a New Jersey corporation,

Defendant.

We, the undersigned, having been designated as
appraisers, do hereby attach a communication rep-
resenting the result of our appraisal.

Respectfully submitted,

Louis E. Goldfarb,

Samuel Hamburg er.
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Letter Annexed to Appraiser s Report.

Louis E. Goldfarb, Inc.
Real Estate and Mortgages
965 Broad Street
Newark, N. J,

Telephone Market 8840

January 27, 1930.
Mr. David Bobker,
972 Broad Street
Newark, New dJersey.

Dear Mr. Bobker:

After inspecting the house designated by you on
Essex Street, Glen Ridge for the purpose of an ap-
praisal, I have found the following work neces-
sary to complete the house. Decorating, lighting
fixtures, doors and trim, scraping and finishing
floors, some plastering, tile and* marble work,
screens and shades, cellar bottom, plumbing and
heating, cementing of driveway, and grading and
soding, rubber floor in Kitchen.

The above mentioned work will cost $4,000.
This means absolute completion.

When the work as enumerated above is put into
the house, the house will then have a quick sale
value of $15,000.

Without having an actual survey of the plot of
the ground that the house is built on, it looks to
me like you have fifty feet front and one hundred
fifty feet in depth. I place a value of $60. per
front foot on the ground, making a total of $3,000.
for the ground. When the house is fully com-
pleted as enumerated above, the reproduction
value will exceed $13,000. making a net conserva-
tive cost value of a little over $16,000.
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When I say that you have a quick sale value of
$15,000. on the house, I mean that you have elimi-
nated all overhead and builders profits, plus over
$1,000. loss in actual cost value.

Hoping the above is what you desired in the way
of an appraisal, I beg to remain

Sincerely yours,
Samuel Hamburger Louis E. Goldfarb
LEG:SF

Petition to Sell Real Estate.
(Filed February 20, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau,
Complainant,
76/344.
and f on Bill, &c.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

To Honorable Edwin Robert W alker,
Chancellor of the State of New Jersey.

The petition of David Weinick respectfully
shows:

1. Your petitioner is the duly appointed, quali-

fied and acting receiver of the defendant corpo-
ration. A H
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2. Defendant corporation became the owner of
the following tracts of land:

Premises in the Town of Bloomfield, County of
Essex and State of New Jersey:

Beginning at a point on the westerly side of
Essex Avenue distant 426.95 feet South from the
corner formed by the intersection of the westerly
side of Essex Avenue with the southerly side of
Glen Ridge Parkway; thence running (1) southerly
and along the westerly side of Essex Avenue 212
feet to a point; thence running (2) westerly at right
angles to the westerly side of Essex Avenue 110
feet to a point; thence running (3) northerly and
parallel with Essex Avenue 212 feet to a point;
thence running (4) easterly and at right angles to
the last line 110 feet to the westerly side of Essex
Avenue, the point and place of Beginning.

Being known as lots No. 125 to No. 128, inclu-
sive, on map of property of Broadman & Henn,
Section Three, Montrose Park, situated in Glen
Ridge and Bloomfield, N. J. made by Ernest Baech-
lin and filed in the Register’s Office of KEssex
County.

Subject to Bloomfield zoning ordinances and fol-
lowing restrictions: -

(1) No more than one house shall be erected on
plot less than 50 feet in width.

(2) No house less than two stories and with
cellar and must not have flat roof, and not more
than 21/2 stories, which cost at least $15,000.00 and
not less shall be erected.

(3) No building shall be erected other than a
one family dwelling and a private garage.
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(4) No building shall be erected less than 25
feet from building line nor within 4 feet to one
side of the line and 8 feet on other side of line.

(6) No wooden or iron fences shall be put in
front of said lot and no hedges, shrubs or bushes
over 4% feet.

(6) Grantor reserves right to give permission
for telephone or electric wires in rear of said lot.

These restrictions run with land until January
1, 1943,

Subject to: $3,432.00 mortgage-—Lot No. 125
Subject to: $3,432.00 mortgage—Lot No. 126
Subject to: $3,432.00 mortgage—Lot No. 127
Subject to: $3,432.00 mortgage—Lot No. 128

Subject to $2,472.00 blanket mortgage on all of
the lots above as a purchase money mortgage.

3. After defendant acquired title in and to the

aforesaid land, it proceeded to erect a one family
building for dwelling purposes, and said building
is not completed, and said building was erected
upon a portion of the aforesaid tract, said portion
being described as follows: (For purposes of con-
venience, lots 126, 127 and 128 shall be referred to
as tract “A” and Lot 25, upon which the unfin-
ished building is located, will be referred to as
tract “B”):

Beginning on the westerly side of Essex Avenue,
distant 325 feet northerly on a course of north 16
degrees 37 minutes East from the northerly side
of Avon Terrace; thence North 16 degrees 37 min-
utes East along the westerly side of Essex Avenue
53 feet; thence North 73 degrees 23 minutes West
110 feet to a point; and corner; thence south 73 de-
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grees 23 minutes East 110 feet to the westerly side
of Essex Avenue and point and place of Beginning.

4. Your petitioner caused an examination to be

made of the title to said property, and an inyesti-
gation to be made into the affairs of the said cor-
poration, and finds that at the present time the
said properties are encumbered as follows:

Tract ~A”—Lots 126, 127 and 128 are each cov-
ered by a first mortgage in the sum of $3,432.00,
originally given by Metropolis Holding Company
to Robert Broadman and Fred C. Henn, each of
which said mortgages was assigned to one Florence
A. Sullivan by assignment dated September 16,
1929.

Said lots 126, 127 and 128 (Tract “A”) are also
encumbered by a blanket mortgage in the sum of
$2,472.00, originally given to Upper Ridgewood De-
velopment Co., and assigned to one, Benjamin
Handelman and Andonia Alongi, said assignment
being dated August 17, 1929, and recorded in book
208 of Assignment of Mortgages, Essex County
Register’s Office, page 290.

Tract “B’—which is lot 125, and upon which
the unfinished building is located, is encumbered
by a first mortgage held by Fidelity Union Title
& Mortgage Guaranty Co., in the nominal sum of
$10,000.00, recorded in the Register’s Office of Essex
County in Book K 68 of Mortgages, page 331, and
upon which mortgage there has been advanced ap-
proximately $3,000.00, leaving a balance of
$7,000.00 to be advanced for the purposes of com-
pletion of said building.

The aforesaid Tract “B”, Lot 125, is also encum-
bered by a second mortgage held by Florence A.
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Sullivan, in the principal sum of $3,432.00, the
original mortgage having been assigned to
Florence A. Sullivan, said assignment being re-
corded in the Register’s Office of Essex County in
Book C 66 of Assignment of Mortgages, pages 136,
etc.

Said Tract “B”, lot 125, is also subject to the
blanket mortgage of $2,472.00 covering lots 125,
126, 127 and 128, which said mortgage was origi-
nally given to the Upper Ridgewood Development
Company and assigned as aforesaid.

Petitioner has been informed and believes that
lot No. 125 may be released, upon payment of one-
fourth of the amount of said blanket mortgage.

On August 30,1929, Robert Broadman and Fred-
erick C. Henn, prior to the assignment of the
$3,432.00 mortgage covering Tract “B”, to Florence
A. Sullivan, signed, executed and delivered a post-
ponement of the lien of the mortgage of $3,432.00
covering Tract “B”, Lot 125, in favor of a first
mortgage given to the Fidelity Union Title & Mort-
gage Guaranty Co. in the principal sum of
$10,000.00, which said postponement was recorded
on September 9, 1929, in the Essex County Regis-
ter’s Office in Book 109 of Release of Mortgages,
page 353.

On November 22, 1929, Max Block filed a me-
chanic’s lien against Tract “B” which said lien was
recorded in the Essex County Clerk’s Office in Book
M L 27, page 353, the amount of said lien being
$160.00.

On January 23, 1930, William Clark, trading as
Clark Roofing Co., filed a mechanic’s lien against
Tract “B” which said lien was recorded in the
Essex County Clerk’s Office in Book M L 27, page
551, the amount of said lien being $695.00.
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On February 10, 1930, Walter A. Pitt filed a me-
chanic s lien against Tract 4B” which said lien was
recorded in the Essex County Clerk’s Office in Book
M L 28, page 26, the amount of said lien being
$1,130.00.

5. Petitioner further sets forth that on June 20,
1929, defendant corporation entered into a written
contract with one, Sam Volpe, and which said con-
tract was filed on June 21,1929, in the Essex County
Clerk’s Office, said contract being known as No.
852, and, according to the terms of said contract,
Sam Volpe agreed to do and finish all mason, car-
pentry, plumbing, heating, electrical, painting and
all other work, with the exception of excavating
foundation, for the sum of $15,200.00, said house
to be erected on Lot No. 125 as aforesaid, and on
June 21, 1929, the specifications, together with the
written contract, were filed.

6. Petitioner alleges that Fidelity Union Title
& Mortgage Guaranty Co. has signified its willing-
ness to pay out the balance of money it holds, upon
completion of the aforesaid building, and peti-
tioner charges that by reason of the execution of
postponement by Broadman & Henn, as aforesaid,
that your petitioner, as receiver, is entitled to re-
ceive the balance due from the Fidelity Union
Title & Mortgage Guaranty Co. for completion and
administration purposes.

7. Petitioner alleges that by reason of the filing
of the written general contract, for the erection
and construction of thé buildings as aforesaid,
with the County Clerk, that the parties who filed
lien claims are not legally entitled to prosecute
their claims, and that said claims are and will be
disputed.
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8. Petitioner charges that Sam Volpe is the only
person who could file a lien, and that the remedy
of the various other sub-contractors and material-
men is to serve stop notices, not to file mechanic’s
liens.

9. Petitioner therefore charges that the afore-
said lien claims are disputed and that said liens
are brought into question and dispute.

10. Petitioner alleges that the building is ex-
posed to the elements, subject to loss by fire and
theft, and it is necessary that immediate steps be
taken for the completion of the said building, so
that the same may be offered for sale; and unless
the completion of said unfinished building is or-
dered, all interested parties will suffer irreparable
damage, and in the meantime, the property is de-
teriorating in value.

11. Your petitioner is therefore of the opinion
that it will be for the best interest of creditors and
all other parties that lots 126, 127 and 128 be sold
at public auction or private sale, subject to all
liens and encumbrances, and that with relation to
the unfinished building on lot 125, that the said
building be completed, and/or that the said build-
ing be offered in an uncompleted condition, for
sale to thé highest bidder or bidders therefor, sub-
ject to all liens, but free and clear of the rights of
mechanics’ lien claimants, the liens of said me-
chanics’ lien claimants, if any, to attach to the pro-
ceeds of sale.

12. Your petitioner is of the opinion that the
said unfinished buildings should be completed, for
which purpose the funds still remaining in the
hands of the Fidelity Union Title & Mortgage Guar-
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anty Go. may be used, and that expenses of ad-
ministration, in connection with the completion of
said building be deducted from said fund, after
paying for the cost of completion, so that the liens
of the second and third mortgagees will then at-
tach to a completed building, and the liens of the
mechanics* lien claimants will then attach to the
proceeds realized after selling the completed
building.

Your petitioner therefore prays for relief in the
alternative, as follows:

A. An order to sell Tract “A” subject to liens,
at public or private sale.

B. An order to sell Tract “B” with the cove-
nant for either a public or private sale, subject to
existing liens, but free and clear of mechanics’
lien claims, said mechanics’ lien claims, if any, to
attach to the proceeds of sale; or

C. An order authorizing completion of the
building located on Lot 125, in accordance with
existing plans and specifications, moneys for the
completion to be procured by the advances to be
made on account of the Fidelity Union Title &
Mortgage Guaranty Co. mortgage, said moneys to
be advanced by the Fidelity Union Title & Mort-
gage Guaranty Co. to be used solely and only for
completion purposes and for administration ex-
penses.

In the event that petitioner is directed to com-
plete the building, he prays that the order pro-
viding for completion also contain a proviso di-
recting a public or private sale of said building
after completion, subject to all liens and encum-
brances, but free, clear and discharged of the liens
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of mechanics’ lien claimants, their liens, if any, to
attach to the proceeds of sale.
David W einick,
Petitioner.

State of New Jersey,
County of Essex,

David W einick, being duly sworn, on his oath
deposes and says, that he is the petitioner named
in the foregoing petition; that he has read the said
petition and knows the contents thereof and the
same are true to the best of his knowledge and
belief. - - --

David W einick.

20
Subscribed and sworn to before me
this 19th day of February, 1930.

Caroline Preuss,

A Notary Public
of New dJersey*

30
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Order to Show Cause.
(Filed February 20, 1930.)
IN CHANCERY OF NEW JERSEY.

Retween

Rurt Deveau,

Complainant,
76/344.
and On Bill, &c.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

David Weinick, the receiver herein, having this
day filed his petition herein, from which it appears
that the defendant corporation, at the time of the
appointment of the receiver, was the owner of
properties more particularly described in the peti-
tion, and after considering the contents of said
petition, and sufficient reason appearing for the
entry of this order, it is, on this 20th day of Feb-
ruary, 1930,

Ordered: that all of the stockholders, mort-
gagees, lien claimants, lienholders, creditors and
parties in interest specifically mentioned in the
petition appear before this Honorable Court, at
the Chancery Chambers, Industrial Office Building,
1060 Broad Street, Newark, New Jersey, on Feb-
ruary 25th, 1930, at 10 o’clock in the forenoon, or
as soon thereafter as counsel can be heard, and
show cause why the prayer of the said petition
filed herein should not be granted, or why the peti-
tioner therein should not have such other and fur-
ther relief as to the court may seem just and
equitable in the premises; and it is further
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Ordered: that a copy of this order, together with
a copy of the aforementioned petition (which need
not be certified except by the solicitor for the re-
ceiver) be served upon the mortgagees, or their
solicitors, within three days from the date hereof,
and that a copy of this order (which may be certi-
fied by solicitor for the receiver) be served upon
stockholders, lien claimants and creditors, by
mailing a copy thereof to each of them or their
respective solicitors, within three days from the
date hereof.

E. R Wail ker,

C.

Respectfully advised,

Alonzo Church,

V.C.

20

30

40
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Receiver’s Petition for Retention of Counsel.
(Filed April 1,1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deve au N
Complainant,
76-344.
and On Bill, &e.
Pirozzi Const ruc ti on Corpora-
tion, a New Jersey corporation,
Defendant.

To his Honor, Edwin Robert W alker,
Chancellor of the State of- New Jersey.

The petition of David Weinick respectfully
shows and alleges:

1. That on January 21st, 1930, an order was
entered herein designating your petitioner as re-
ceiver for the defendant corporation in place and
instead of George D. Moore, Jr.

2. Your petitioner has qualified by filing the
required bond and has taken possession of the
defendant’s assets.

3. Petitioner alleges that the officers of the de-
fendant corporation should be examined, and
that investigations should be made concerning the
assets of the defendant company.

4. Your petitioner believes it necessary that he
be permitted to retain counsel to represent him in
this proceeding, and believes that David Bobker,
who is a solicitor of this court, and is fully familiar
with the practice prevailing in this court, is a suit-
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able person to be designated as counsel for your
petitioner.

W nherefore, petitioner prays for the entry of an
order authorizing and permitting him to retain
David Bobker as counsel.

David W einick,
Petitioner.

State of New dJersey, ) o
County of Essex, (I

David W einick, being duly sworn, on his oath
deposes and says, that he is the petitioner named
in the foregoing petition; that he has read the said
petition and knows the contents thereof and the
same are true to the best of his knowledge and
belief.

David W einick.

Subscribed and sworn to before me |
this 28th day of March, 1930. j

Caroline Preuss,

A Notary Public of New dJersey.

30

40
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Order Appointing Counsel.
(Filed April 5, 1930.)
IN CHANCERY OF NEW JERSEY.

e N
Between
Burt Deveau 5
Complainant,
and > On Bill, &.
Pirozzi Construction Corpora-
tion, a New dJersey Corpora-
tion,
Defendant.

On reading and filing the receiver’s petition for
leave to retain counsel, and sufficient reason ap-
pearing for the entry of this order, it is, on this
1st day of April, 1930,

Ordered, that David Weinick, receiver, be and
he is hereby authorized and permitted to retain
as his solicitor David Bobker.

E.R. Watker,
C.
Respectfully advised,

Alonzo Church,

Y. C.
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Petition to Sell Real Estate Free and Clear
of Liens.

(Filed April 1,1930.)

IN CHANCERY OF NEW JERSEY.
- 1

10
Between
Burt Deveau,
Complainant,
76-344.
and On Bill, &c.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,

Defendant.

20

To Honorable Edwin Robert W al ker,
Chancellor of the State of New Jersey:

The petition of David Weinick respectfully
shows:

1. Your petitioner is the duly appointed, quali-
fied and acting receiver of the defendant corpora-
tion. On February 20th, 1930, your petitioner
made application to sell real estate belonging to
defendant, hereinafter referred to, subject to cer- 30
tain liens and free and clear of other liens, or, in
the alternative, to complete the building, the
matter came up for hearing on February 25th,
1930, and said matter was taken under advisement,
and since the filing of the petition your petitioner
has ascertained that the various lien claims and
mortgages covering the property are disputed and
for said reasons petitioner files this application to

sell free and clear of liens.

40
2. Defendant corporation became the owner of

the following tracts of land:
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Premises in the Town of Bloomfield, County of
Essex and State of New Jersey:

Beginning at a point on the westerly side of
Essex Avenue distant 420.95 feet South from the
corner formed by the intersection of the westerly
side of Essex Avenue with the southerly side of
Glen Ridge Parkway; thence running (1) south-
erly and along the westerly side of Essex Avenue
212 feet to a point; thence running (2) westerly
at right angles to the westerly side of Essex Ave-
nue 110 feet to a point; thence running (3) north-
erly and parallel with Essex Avenue 212 feet to a
point; thence running (4) easterly and at right
angles to the last line 110 feet to the westerly side
of Essex Avenue, the point and place of Beginning.

Being known as lots No. 125 to No. 128 inclusive,
on map of property of Broadman & Henn, Section
three, Montrose Park, situated in Glen Ridge and
Bloomfield, JN J. made by Ernest Baechlin and
filed in the Register’s Office of Essex County.

Subject to Bloomfield zoning ordinances and
following restrictions:

(1) No more than one house shall be erected on
plot less than 50 feet in width.

<2) No house less than two stories and with
cellar and must not have flat roof, and not more
than .2% stories, which cost at least $15,000.00 and
not less shall he erected.

(3) No building shall be erected other than a
one family dwelling and a private garage.

(4) No building shall be erected less than 25
feet from building line nor within 4 feet to one
side of the line and 8 feet on other side of line.
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(5) No wooden or iron fences shall be put in
front of said lot and no hedges, shrubs or bushes
over 4% feet.

(6) Grantor reserves right to give permission
for telephone or electric wires in rear of said lot.

These restrictions run with land until January
1, 1943.

Subject to: $3,432.00 mortgage—Ilot No. 125
Subject to: $3,432.00 mortgage—lot No. 126
Subject to: $3,432.00 mortgage—lot No. 127
Subject to: $3,432.00 mortgage—lot No. 128

Subject to $2,472.00 blanket mortgage on all of
the lots above as a purchase money mortgage.

3. After defendant acquired title in and to the
aforesaid land, it proceeded to erect a one family
building for dwelling purposes, and said building
is not completed, and said building was erected
upon a portion of the aforesaid tract, said portion
being described as follows: (For purposes of
convenience, lots 126,127 and 128 shall be referred
to as tract “A” and lot 125, upon which the unfin-
ished building is located, will be referred to as
tract “B”) :

Beg inning on the westerly side of Essex Avenue,
distant 325 feet northerly on a course of north 16
degrees 37 minutes KEast from the northerly side of
Avon Terrace; thence North 16 degrees 37 minutes
East along the westerly side of Essex Avenue 53
feet; thence North 73 degrees 23 minutes West 110
feet to a point and corner; thence South 73 degrees
23 minutes East 110 feet to the westerly side of
Essex Avenue and point and place of Beginning.
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4, Your petitioner caused an examination to be
made of the title to said property, and an investi-
gation to be made into the affairs of. the said cor-
poration, and finds that at the present time the
said properties are encumbered as follows:

Tract “A”—Lots 126, 127 and 128 are each cov-
ered by a first mortgage in the sum of $3,432.00,
originally given by Metropolis Holding Company
to Robert Broadman and Fred C. Henn, each of
which said mortgages was assigned to one Florence
A. Sullivan by assignment dated September 16,
1929.

Said lots 126, 127 and 128 (Tract “A”) are also
encumbered by a blanket mortgage in the sum of
$2,472.00, originally given to Upper Ridgewood
Development Co., and assigned to one Benjamin
Handelman and Andonia Alongi, said assignment
being dated August 17, 1929 and recorded in Book
206 of Assignment of Mortgages, Essex County
Register’s Office, page 290.

Tract “B”—which is lot 125, and upon which the
unfinished building is located, is encumbered by a
first mortgage held by Fidelity Union Title & Mort-
8a§e Guaranty Co., in the nominal sum of $10,-
000.00, recorded in the Register’s Office of Essex
County in Book K 68 of Mortgages, page 331, and
upon which mortgage there has been advanced
approximately $3,000.00, leaving a balance of
$7,000.00 to be advanced for the purpose of com-
pletion of said building.

The aforesaid Tract “B”, lot 125, is also encum-
bered by a second mortgage held by Florence A.
Sullivan, in the principal sum of $3,432.00, the
original mortgage having been assigned to Flor-
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ence A. Sullivan, said assignment being recorded
in the Register’s Office of Essex County in Book
C 66 of Assignment of Mortgages, pages 136, etc.

Said Tract “B”, lot 125, is also subject to the
blanket mortgage of $2,472.00 covering lots 125,
126, 127 and 128, which said mortgage was orig-
inally given to the Upper Ridgewood Development
Company and assigned as aforesaid.

Petitioner has been informed and believes that
lot No. 125 may be released upon payment of one
fourth of the amount of said blanket mortgage.

On August 30, 1929, Robert Broadman and Fred-
erick C. Henn, prior to the assignment of the
$3,432.00 mortgage covering Tract “B”, to Florence
A. Sullivan, signed, executed and delivered a post-
ponement of the lien of the mortgage of $3,432.00
covering tract “B”, Lot 125, in favor of a first mort-
gage given to the Fidelity Union Title & Mortgage
'Guaranty Co. in the principal sum of $10,000.00,
which said postponement was recorded on Sep-
tember 9, 1929 in the Essex County Register’s
Office in Book 109 of Release of Mortgages, page
353.

On November 22, 1929, Max Block filed a me-
chanic’s lien against Tract “B” which said lien was
recorded in the Essex County Clerk’s Office in
Book M. L. 27, page 353, the amount of said lien
being $160.00.

On January 23, 1930, William Clark, trading as
Clark Roofing Co. filed a mechanic’s lien against
Tract “B” which said lien was recorded in the
Essex County Clerk’s Office in Book M. L. 27, page
551, the amount of said lien being $695.00.

On February 10, 1930, Walter A. Pitt, filed a
mechanic’s lien against Tract “B” which said lien
was recorded in the Essex County Clerk’s Office in
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Book M. L. 28, page 26, the amount of said lien
being $1130.00.

5. Petitioner further sets forth that on June 20,
1929, defendant corporation entered into a written
contract with one, Sam Volpe, and which said con-
tract was filed on June 2fl, 1929, in the Essex
County Clerk’s Office, said contract being known
as No. 852, and according to the terms of said con-
tract, Sam Volpe agreed to do and finish all mason,
carpentry, plumbing, electrical, heating, painting
and all other work, with the exception of excavat-
ing foundation, for the sum of $15,200.00, said
house to be erected on Lot No. 125 as aforesaid,
and on June 21, 1929, the specifications, together
with the written contract, were filed.

6. Petitioner alleges that by reason of the filing
of the written general contract, for the erection
and construction of the buildings as aforesaid,
with the County Clerk, that the parties who filed
lien claims are not legally entitled to prosecute
their claims, and that said claims are and will be
disputed.

7. Petitioner charges that Sam Volpe is the only
person who could file a lien, and that the remedy
of the various other sub-contractors and material-
men is to serve stop notices, not to file mechanic’s
liens.

8. Petitioner therefore charges that the afore-
said lien claims are disputed and that said liens
are brought into question and dispute.

9. Petitioner alleges that the building is ex-
posed to the elements, subject to loss by fire and
theft, and it is necessary that immediate steps be
taken for the completion of the said building, so
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that the same may be offered for sale; and unless
the completion of said unfinished building is or-
dered, all interested parties will suffer irreparable
damage, and in the meantime, the property is
deteriorating in value.

10. William Clark, claimed that his lien was
prior to the mortgage of the Fidelity Union Title
and Mortgage Guaranty Company, and said lien
claimant is therefore disputing the priority of the
Fidelity mortgage.

11. On or about February 20th, 1930, Ralph
Baroni & Sons filed a lien claim and Jay F. Dailey,
the attorney for complainant, has informed peti-
tioner’s attorney that he is about to make an ap-
plication to amend his complaint, so that said
claimant may allege priority over the Fidelity
mortgage.

12. Walter A. Pitt, mechanic’s lien claimant,
claims priority over mortgages.

13. Florence A. Sullivan, present holder of the
mortgage for $3,432.00, filed a bill to foreclose, and
in said foreclosure suit, mortgagee contends that
the execution and delivery of a postponement to
the Fidelity Union Title and Mortgage Guaranty
Company was made without consideration, and
that the lien of the said Florence A. Sullivan mort-
gage is prior to the lien of the Fidelity Union Title
and Mortgage Guaranty Company. Petitioner has
been informed and believes that answer has been
filed and the matter is at issue but said issues have
not as yet been determined nor tried.

14. Petitioner disputes the validity of the lien
claims because of the fact that contract with a
general contractor had been filed and petitioner
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contends that said lien claimants had no right to
file lien claims but should have proceeded by serv-
ice of stop notices.

15. By reason of the above allegations, the
legality of the lien of the mortgages heretofore
referred to, together with the legality of the me-
chanics’ liens heretofore referred to, and the order
of the priority of the aforesaid mortgages and
liens are brought into question and dispuw.

16. By reason of the dispute in connection with
the lien claims, by reason of the dispute amongst
lien claimants and mortgagees as to order of pri-
ority of liens, petitioner charges and alleges that
the property will materially deteriorate in value
pending litigation.

17. Petitioner repeats his allegation that the
building is exposed to the elements, and petitioner
fears that some of the equipment on the building
may be stolen, and while litigation is going on
between the mortgagees and the lien claimants,
the value of said property is deteriorating and in-
terested parties may suffer irreparable damage
unless an immediate sale of the property is or-
dered free and clear of all lien claims.

18. Petitioner is therefore of the opinion that it
will be for the best interests of the creditors, mort-
gagees, lien blaimants, lienholders, stockholders
and all parties in interest that the aforesaid prop-
erty be sold as quickly as possible, free and clear
of all mortgages, liens and encumbrances herein-
above referred to, the liens of said mortgagees
and lienors, if any, to attach to the proceeds of
sale and to abide the further order of this court,
and that the moneys realized from the sale of said
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property be paid into this court, there to remain
subject to the same liens and equities of all par-
ties in interest as was the property before sale, to
be disposed of as the court shall direct.

Your petitioner will ever pray, &c. iq
David Weinick,
Petitioner.

State of New Jersey, §( %
County of Essex, 58

David W einick, being duly sworn, on his oath
deposes and says, that he is the petitioner named
in the foregoing petition; that he has read the said
petition and knows the contents thereof and the 20
same are true to the best of his knowledge and
belief.

David W einick.

Subscribed and sworn to before me )
this 28th day of March, 1930. dJ

Carol ine Pre uss,

A Notary Public of New Jersey.
30

40
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Order to Show Cause.
IN CHANCERY OF NEW JERSEY.

Retween
Biikt Deveau,
Complainant,
76-344.
and ' on Bl &.
Pir ozzi  Con struction Corpora-
tion, a New Jersey corporation,
Defendant.

_ >

David Weinick, the receiver herein, having this
day filed his petition herein, from which it appears
that the defendant corporation, at the time of the
appointment of the receiver, was the owner of
properties more particularly described in the peti-
tion, and after considering the contents of said
petition, and sufficient reason appearing for the
entry of this order, it is on this 1st day of April
1930,

Ordered: That all of the stockholders, mort-
gagees, lien claimant, lienholders, creditors and
parties in interest specifically mentioned in the
petition appear before this Honorable Court, at the
Chancery Chambers, Industrial Office Building,
1060 Broad Street, Newark, New Jersey, on April
8th, 1930, at ten o’clock in the forenoon, or as soon
thereafter as counsel can be heard, and show cause
why the prayer of the said petition filed herein
should not be granted, or why the petitioner there-
in should not have such other and further relief as
to the court may seem just and equitable in the
premises; and it is further
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Ord er ed: That a copy of this order, together
with a copy of the aforementioned petition (which
need not be certified except by the solicitor for the
receiver) be served upon the mortgagees, or their
solicitors within three days after the date hereof,
and that a copy of this order (which may be certi-
fied by solicitor for the receiver) be served upon
stockholders, lien claimants and creditors, by mail-
ing a copy thereof to each of them or their respec-
tive solicitors, within three days after the date
hereof.

E. R. Walker .
C.
Respectfully advised,

Alo nzo Church,
V. C.

Order to Sell Free and Clear of Liens.
(Filed April 9, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau,
Complainant,
76-344.
and On Bill, &
Piroz zi Construc tion Corpora-
tion, a New Jersey corporation,

Defendant.

J

This matter being opened to the court by David
Bobker, solicitor for David Weinick, receiver of
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the above named defendant corporation, on the 8th
day of April, 1930, which was the return day of an
order to show cause directed to stockholders, mort-
gagees, lien claimants, lienholders and creditors
and other parties in interest more specifically men-
tioned in the receiver’s petition for sale, which said
petition for sale more particularly embodied and
included Lot 125, on Map of Broadman & Henn,
Section Three, Montrose Park, Glen Ridge and
Bloomfield, N, J., and more particularly herein-
after described, which said petition to sell was filed
in this cause, said order to show cause directing
parties to submit reasons why receiver should not
sell said property free and clear of all liens and
encumbrances; the property as aforesaid is de-
scribed as follows:

Premises located in the Town of Bloomfield,
County of Essex and State of New Jersey:

Beg inning on the westerly side of Essex Avenue,
distant 325 feet northerly on a course of North 16
degrees 37 minutes East from the northerly side of
Avon Terrace; thence North 16 degrees 37 minutes
East along the westerly side of Essex Avenue 53
feet; thence North 73 degrees 23 minutes West 100
feet to a point and corner; thence South 73 degrees
23 minutes East 100 feet to the westerly side of
Essex Avenue and point and place of Beginning.

Being known as Lot No. 125 on map of property
of Broadman & Henn, Section Three, Montrose
Park, situated in Glen Ridge and Bloomfield, N. J.
made by Ernest Baechlin, and filed in the Reg-
ister’s Office of Essex County.

And it appearing

(1) That the said order to show cause was served
in accordance with the court’s direction:
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(2) That questions have arisen as to the legality
and priority of mortgages and liens against the
aforesaid premises:

(3) That the property, because of its incom-
pleted condition and location of same, will mate-
rially deteriorate in value pending litigation re-
ferred to in the receiver’s petition, and the fact that
said property will deteriorate in value having been
referred to in the receiver’s petition and in an affi-
davit filed herein by Louis E. Goldfarb;

(4) That argument in support of the application
to sell was submitted by David Bobker, solicitor
for receiver, and also by Jay F. Dailey, solicitor for
Ralph Barone & Sons, a lien claimant, and Moms
G. Warner, solicitor for Walter A. Pitt, a lien
claimant; that argument against sale free and
clear of liens was submitted by Henn & Burr, so-
licitors for Florence A. Sullivan, and also by the
solicitors for the Fidelity Union Title and Mort-
gage Guaranty Company, and also by the solicitor
for William Clark, trading as Clark Roofing Co.;
and no other parties in interest appearing:

(5) That the best interest of all parties con-
cerned will be served by the granting of the ap-
plication of the receiver herein that the property
should be sold free and clear of all liens:

It is, on this 9th day of April, 1930, on motion of
David Bobker, solicitor for the receiver,

Ordered, that David Weinick, the receiver for
Pirozzi Construction Corporation, be and he is
hereby authorized, directed and permitted to sell,
at a public auction, the real estate heretofore more
particularly described, situate, lying and being in
the Town of Bloomfield, County of Essex and State
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of New dJersey, free and clear of all mechanics’
liens, rights of mechanics’ liens, judgments, mort-
gages and all other liens and encumbrances. The
property will be sold subject, however, to the fol-
lowing:

(A) All taxes, assessments and water rents:

(B) Such facts as an accurate survey and in-
spection of the property would disclose:

(C) Violations, if any, of the provisions of any
statute, ordinance, resolution or rule pertaining to
or adopted by any Federal, State, or Municipal
Board or Body:

(D) Easements and rights of way, if any:

(E) Facts, as an examination of any Chancery
proceedings affecting said property may disclose.

The property to be sold has heretofore been de-
scribed. And it is further

Ordered, that the prospective bidder or bidders
shall be offered an opportunity to inspect, at
reasonable hours, the property to be offered for
sale, in accordance with this order, but the re-
ceiver, by permitting such inspection and examina-
tion, shall not be deemed to make any represent-
ation or warranty as to the title, validity or con-
dition of the property of the defendant corpora-
tion, to be sold as aforesaid. It is further

Ordered, that the receiver herein be and he is
hereby authorized and directed to sell the afore-
said real estate at public sale, in accordance with
the statute in such cases made and provided. And
it is further

Ordered, that the notice of sale, which notice
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shall set forth time and place fixed for hearing on
confirmation of sale, be served upon the mort-
gagees, lienholders, lien claimants, creditors, stock-
holders and all parties in interest, by mailing a
copy thereof, together with a copy of the afore-
said order, to each of them, or their respective so-
licitors or attorneys, within five days after the date
hereof.
E. R.Waiker y

C.

Respectfully advised,

Alonzo Church,

V. C.

Order Limiting Creditors.
(Filed May 6, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau,
Complainant,
% 76-344.
and On Bill, &c.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

J
Upon opening this matter to the court by David

Bobker, solicitor for the receiver in the above
cause, 1t 1s, on this 6th day of May, 1930,

Ordered, that the creditors of the said Pirozzi
Construction Corporation do present to the re-
ceiver appointed in this cause, and prove before
him, under oath or affirmation, or otherwise, as the
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said receiver shall direct, to the satisfaction of the
said receiver, their several claims and demands
against the said corporation, within one month
from the date of this order, or that they be ex-
cluded from the benefit of such dividends as may
thereafter be made and declared by this court
upon the proceeds of the effects of said corpora-
tion; and for the better ascertaining the creditors
of said corporation, and what is due to them, re-
spectively, the said creditors are to be examined
as the said receiver shall direct or may deem nec-
essary and expedient, and produce books and
papers before him, on oath or affirmation (which
oath or affirmation the said receiver is hereby au-
thorized to administer), as well as to examine,
under oath or affirmation, all such witnesses as
shall be produced before him touching the de-
mands of said creditors. And it is further

Ordered, that the said receiver do cause proper
advertisements to be published in the Newark
Ledger, a newspaper published in the City of New-
ark, in this state, for the creditors of said corpo-
ration to come in before him and prove their
claims and demands, as iif this order is directed;
and that such publication be made within five days
from the date hereof, and be continued in such
paper as aforesaid for the space of three weeks
once in each week. And it is further

Ordered, that within the same time said receiver
also mail a notice of this order to the post office
address of each of the said creditors, if the same
can be ascertained, with postage prepaid thereon.

E. R. Walker,
C

Respectfully advised,

Alo nzo Church,
V. C



Receiver’s Report of Sale.
(Filed June 4,1930.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,

AOn Bill, &c.
and

Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

To his Honor Edwin Robert W alker,

Chancellor of the State of New Jersey.

In pursuance of an order made by the Chan-
cellor in the above stated cause, and dated on the
6th day of May, 1930, by which it was, among
other things, ordered, adjudged and decreed that
the undersigned, receiver of the above named de-
fendant company, should make sale of a parcel of
real estate consisting of a plot of ground with an
unfinished building thereon, belonging to the de-
fendant, a true copy of the said order being at-
tached hereto marked “A”, I, David Weinick,
receiver as aforesaid, do hereby report to his
honor, the Chancellor, that I did, by public adver-
tisements, set up at five or more public places in
the County of Essex, a true copy of the affidavit
of posting said notices being attached hereto and
marked “B”, the original affidavit having been
filed with the clerk of the Court of Chancery at
Trenton, and also published in the Newark Evening
News and Newark Star Eagle, two newspapers
printed and published in the County of Essex, in
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which said real estate is situate, both of which
newspapers are printed and published at the
County seat of said County, at least four weeks
successively, once a week next preceding the time
appointed for said sale, giving public notice that
the aforesaid real estate would be exposed for
sale at public vendue, on June 2nd, 1920, at the
hour of one oclock in the afternoon (Daylight
saving time), at the Sheriff's Sales Room, fifth
floor, Hall of Records Building, High Street,
Newark, Essex County, New dJersey; and at the
time and place so appointed and advertised, I did
expose the property referred to in the attached
order at public vendue to the highest bidder in
the matter referred to in the order to sell and in
the manner referred to in the conditions of sale
that were announced at the aforesaid time and
place. There was competitive bidding at the time
and place fixed for the sale, and the highest offer
received was $7,000.00, and I thereupon struck off
and sold to Robert Broadman the aforesaid prop-
erty, for the price, as aforesaid; I announced that
application to confirm the sale would be submitted
to the Chancellor at the Chancery Chambers, In-
dustrial Office Building, Newark, New dJersey, on
Tuesday, June 3rd, 1930, at 10 A. M.

Prior to conducting the sale conditions of said
sale were read and announced, and I attach hereto
and make it a part of this report, a true copy of
the conditions of sale, same having been signed by
Henn & Burr, as attorneys for the purchaser.

Respectfully submitted,

D. A. Weinick,
Receiver.
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State of New Jersey, [ o8 *
County of Essex, y

David Weinick, being duly sworn, according to
law, on his oath deposes and says that he is the
receiver named in the foregoing report of sale;
that he has read the said report and knows the
contents thereof and the same are true to the best
of his knowledge, information and belief.

D. A Weinick.

Subscribed and sworn to before me [
this 3rd day of June, 1930. dJ

Carol ine Preuss,

A Notary Public of New Jersey.

Amended Order to Sell Free and Clear of
Liens.

(Filed May 6, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau N
Complainant,
76-344.
and On Bill, &e.
Pirozzi Const ruc ti on Corpora-
tion, a New Jersey corporation,
Defendant.

This matter being opened to the court by David
Bobker, solicitor for David Weinick, receiver for
the above named defendant corporation, and it
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appearing that on the 9th day of April, 1930, an
order was entered directing a sale of certain real
estate belonging to the defendant corporation, free
and clear of liens; and

It further appearing to the court that said order
to sell was based upon the allegations in a petition
filed on the 1st day of April, 1930, upon which peti-
tion an order to show cause was entered on the
1st day of April, 1930; and

It appearing that as a result of inadvertence the
description in the original petition to sell and in
the order to sell dated April 9th, 1930, did not prop-
erly describe the property in that one course was
omitted from the description; and

It further appearing that a public sale of said
property, wrongly described, was set down for
May 5th, 1930, and that said sale was adjourned
until May 12th, 1930; and

It further appearing to the court that confirma-
tion of the said sale was adjourned until May 13th,
1930, and sufficient reason appearing for the entry
of this order, it is, on this 6th day of May, 1930,

Ord er ed: that David Weinick, the receiver for
Pirozzi Construction Corporation, be and he is
hereby authorized, directed and permitted to sell,
at a public auction, the real estate hereinafter
more particularly described, situate, lying and be-
ing in the Town of Bloomfield, County of Essex
and State of New Jersey, free and clear of all
mechanics’ liens, rights of mechanics’ liens, judg-
ments, mortgages and all other liens and encum-
brances. The property to be sold is described as
follows:
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Premises located in the Town of Bloomfield,
County of Essex and State of New Jersey:

Beginning on the westerly side of Essex Avenue
distant 325 feet northerly on a course of North 16
degrees 37 minutes east from the northerly side
of Avon Terrace; thence North 16 degrees 37 min-
utes east along the westerly side of Essex Avenue
53 feet; thence North 73 degrees 23 minutes west
110 feet to a point and corner; thence South 16
degrees 37 minutes west 53 feet to a point and cor-
ner; thence south 73 degrees 23 minutes East 110
feet to the westerly side of Essex Avenue the point
and place of Beginning.

Being known as lot No. 125 on map of property
of Broadman & Henn, Section B, Montrose Park,
situate in den Ridge and Bloomfield, made by
Ernest Baechlin, dated September, 1924.

The property will be sold subject, however, to
the following:

(a) All taxes, assessments and water rents;

(b) Such facts as an accurate survey and inspec-
tion of the property would disclose;

(c) Violations, if any, of the provisions of any
statute, ordinance, resolution or rule pertaining to
or adopted by any Federal, State or Municipal
Board or Body:

(d) Easements and rights of way, if any:

(e) Facts, as an examination of any Chancery
proceedings affecting said property may disclose.

And it is further

Ord er ed: that the amended description of the
property to be sold, heretofore described be con-
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sidered as part of the original petition to sell filed
herein on the 1st day of April, 1930, upon which
the original order to show cause was issued and
upon which the original order to sell was entered
on the 9th day of April, 1930. And it is further

Ord er ed: that the prospective bidder or bidders
shall be offered an opportunity to inspect, at rea-
sonable hours, the property to be offered for sale,
in accordance with this order, but the receiver, by
permitting such inspection and examination, shall
not be deemed to make any representation or war-
ranty as to the title, validity or condition of the
property of the defendant corporation, to be sold
as aforesaid. It is further

Ord er ed: that the receiver herein be and he is
hereby authorized and directed to sell the afore-
said real estate at public sale, in accordance with
the statute in such cases made and provided. And
it is further

Ordered: that the notice of sale, which notice
shall set forth time and place fixed for hearing on
confirmation of sale, be served upon the mort-
gagees, lienholders, lien claimants, creditors,
stockholders and all parties in interest, by mailing
a copy thereof, together with a copy of the afore-
said order, to each of them, or their respective
solicitors or attorneys, within three days from the
date hereof.

E R wWatker,
C.
Respectfully advised,

Alo nzo Church,
V. C.



Affidavit of Posting Notice of Sale.
“B”
IN CHANCERY OF NEW JERSEY.

— v

Between

Burt Deve au,
Complainant,

and On Bill, &ec.

Pirozzi Con struction Corpora-

tion, a New Jersey corporation,
Defendant.

State of New Jersey,
County of Essex,

Seymour D. Shapir o, being duly sworn, on his
oath, according to law, says:

On May 12th, 1930, I posted a printed notice of
sale, copy of which is attached hereto and made a
part hereof, at each of the following public places:

(1) Sheriff's Office, Hall of Records, 'Newark,
N. J.

(2) County Clerk’s Office, Hall of Records,
Newark, N. J.

(3) Newark Postoffice.
(4) Bloomfield Postoffice.

(5) On the premises to be sold, Essex Ave.,
Bloomfield, N. J.

Seymour D. Shapiro.

Subscribed and sworn to before me J
this 15th day of May, 1930. ]

Carol ine Pre uss,

Notary Public of New dJersey.
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IN CHANCERY OF NEW JERSFY.

Between Burt Deveau, complainant, and Pirozzi
Construction Corporation, a New dJersey corpora-
tion, defendant. On bill, &c. Notice of sale.

By virtue of an order of the Court of Chancery
entered herein on the 6th day of May, 1930, the
subscriber, receiver of Pirozzi Construction Cor-
poration, will on Monday, the 2d day of June, 1930,
at 1 o’clock in the afternoon (daylight saving time)
at the Sheriff’s sales room, fifth floor, Hall of Rec-
ords Building, High street, Newark, N. J., sell at
public vendue all that certain tract or parcel of
land and premises, situate, lying, and being in the
Town of Bloomfield, County of Essex and State of
New Jersey:

Beginning on the westerly side of Essex avenue
distant 325 feet northerly on a course of north 16
degrees 37 minutes east from the northerly side of
Avon terrace; thence north 16 degrees 37 minutes
east along the westerly side of Essex avenue 53
feet; thence north 73 degrees 23 minutes west 110
feet to a point and corner; thence south 16 degrees
37 minutes west 53 feet to a point and corner;
thence south 73 degrees 23 minutes east 110 feet
to the westerly side of Essex avenue, the point and
place of beginning.

Being known as lot No. 125 on map of property
of Broadman & Henn, section 3 Montrose Park,
situate in Glen Ridge and Bloomfield, made by
Ernest Baechlin, dated September, 1924.

Subject to municipal taxes, assessments and
water rents and to such facts as an accurate sur-
vey, and inspection of the property may disclose;
violations, if any, of the provisions of any statute,
ordinance, resolution or rule pertaining to or



75
Conditions of Sale.

adopted by any federal, State or municipal board
or body; easements and rights of way, if any, and
such facts as an examination of any Chancery
proceeding affecting said property may disclose,
and free and clear of all mechanics’ liens, rights
of mechanics’ liens, judgments, mortgages and all
other liens and encumbrances.

For the purposes of inspecting the aforesaid
property, apply to David Bobker, 972 Broad street,
Newark, N.*J.

The exact amount of liens and further conditions
of sale will be announced at time of sale.

Take further notice that sale will be subject to
confirmation by the Court of Chancery, which will
be applied for on Tuesday, June 3, 1930, at 10
o’clock in the forenoon (daylight saving time) or
as soon thereafter as counsel can be heard at the
Chancery Chambers, 1060 Broad Street, Newark,
N. J.

David W einick, Receiver,

17 Academy Street, Newark, N. J.

David Bobker,
Solicitor of Receiver,
972 Broad Street, Newark, N. J.
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IN CHANCERY OF NEW JERSEY.

Retween

Burt Deve au,

Complainant,  on Bill, &.

and >Terms of Sale of
Real Estate.

Pirozzi  Con struction Corpora-
tion, a New Jersey corporation,
Defendant.

1. The real estate to be sold i1s described as

follows:

All that certain tract or parcel of land and ptem-
ises, situate, lying and being in the Town of
Bloomfield, County of Essex and State of New
Jersey:

Beginning on the westerly side of Essex Avenue
distant 325 feet northerly on a course of north 16
degrees 37 minutes east from the northerly side
of Avon Terrace; thence north 16 degrees 37 min-
utes east along the westerly side of Essex Avenue
53 feet; thence north 73 degrees 23 minutes west
110 feet to a point and corner; thence south 16
degrees 37 minutes west 53 feet to a point and
corner; thence south 73 degrees 23 minutes east
110 feet to the westerly side of Essex Avenue, the
point and place of Beg inning.

Being known as lot No. 125 on map of property
of Broadman & Henn, Section 3, Montrose Park,
situate in Glen Ridge and Bloomfield, made by
Ernest Baechlin, dated September 1924.
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2. The highest bidder shall be the purchaser
when the property is struck off.

3. Twenty-five per cent. (25%) of the purchase
price, by certified check or cash, shall be paid to
the receiver at the time and place of the sale, such
certified check to be upon a bank or trust com-
pany approved of by the receiver, to be made to
his order.

4. The balance of the purchase price must be
paid to David Weinick, receiver, at the office of
his solicitor, David Bobker, 972 Broad Street,
Newark, N. dJ., on the 15th of June, 1930, at 2
o’clock in the afternoon, when the deed to the said
real estate will be ready for delivery and the title
closed.

5. The receiver is not required to send any no-
tice to the purchaser, and if the purchaser neglects
to call at the time and place specified to receive
his deed, he will be charged interest thereafter on
the whole amount of the purchase, unless the re-
ceiver shall deem it proper to extend the time for
the completion of the said purchase.

6. The deed will be delivered to the purchaser
at the above time and place, upon compliance by
the purchaser with these conditions.

7. The purchaser will be held bound by the
purchase, whether he attends to receive the deed
at the time and place aforesaid, and complies with
the conditions of sale or not.

8. If the purchaser does not comply with the
conditions of said sale, then said property will be
again advertised and sold, or the purchaser will be
held liable for his said bid, at the option of the
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receiver; or the receiver, at his option, may apply
to the Chancellor for an order compelling the pur-
chaser to consummate the said bid. In case of a
re-sale at a less price than the former bid, with
interest and expenses, the former purchaser will
be held liable for the deficiency, to which the
money paid by the former purchaser, being the
amount indicated herein, shall so far as the same
may be sufficient, be retained and applied by the
receiver; if such property should bring a larger
sum, the said former purchaser will not be bene-
fited thereby, and the receiver may retain the
moneys paid by the former purchaser.

9. The receiver will convey title to the
tate to the purchaser by receiver’s deed, subject
only to:

(A) Subject to municipal taxes, assessments
and water rents;

(B) Such facts as an accurate survey and in-
spection of the property may disclose;

(C) Violations, if any, of the provisions of any
statute, ordinance, resolution or rule pertaining
to or adopted by any Federal, State or Municipal
board or body;

(D) Easements and rights of way, if any, and
such facts as an examination of any Chancery
proceeding affecting said property may disclose.

This sale is made subject to the approval of the
Court of Chancery of New Jersey. The receiver
reserves the right to reject any and all bids made.
The receiver reserves the right to accept less than
25 per cent, deposit.

David W einick, Receiver,
17 Academy Street, Newark, N. J.

real es-
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David Bobker,
Solicitor for Receiver,
972 Broad St., Newark, N. J. /

The undersigned hereby acknowledges ........
to be thé purchaser of the real estate sold this 2nd
day of June, 1930, at the price of $7,000.00/100,
subject to the foregoing conditions of sale.

Dated June 2nd, 1930.

Name Robert Broadman
Address By Henn & Bur:r Soirs
of Jersey City

Order Confirming Sale.
(Filed June 3, 1930.)
IN CHANCERY OF NEW JERSEY.

Burt Deveau,

Complainant,
76-344.

and I on Bill, &c.

Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

J

This matter being opened to the court by David
Bobker, solicitor for the receiver of the above
named defendant company, and it appearing by
the report of said receiver that the property de-
scribed in Schedule “A” attached hereto and made
a part hereof, was sold for the sum of $7,000.00 to
one Robert Broadman;
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And it further appearing to the court that copies
of the notice of sale, together with order to sell
were mailed to ajl known creditors and other par-
ties in interest, and that the sum referred to in the
report of sale is the highest and best price the same
would then bring in cash; and proof having been
filed of the mailing of the aforesaid order and no-
tice of sale, and this being the time and place fixed
for the hearing bn application to confirm sale, and
after hearing David Bobker, solicitor for the re-
ceiver, Morris G. Warner, solicitor for a lien claim-
ant, Frederick G. Henn, representing Henn & Burr,
solicitors for second mortgagee and the purchaser,
and Mr. Schaeffer appearing for the Fidelity
Union Title & Mortgage Guaranty Company,
mortgagee, and no reason appearing why said
sale should not be confirmed:

It is, on this 3rd day of June, 1930, on motion of
David Bobker, solicitor of the receiver, Ordered,
that the sale referred to in the report of the re-
ceiver be in all things confirmed, and the receiver
is authorized to make conveyance of the property
therein referred to, and sold by him, according to
the conditions of said sale. It is further

Ordered, that the receiver, upon receiving the
sum of $7,000,00, execute and deliver a receiver’s
deed covering the aforesaid property, said convey-
ance to run to Robert Broadman, or his assignee,
the conveyance to be made in accordance with
order to sell, notice of sale and conditions of sale.
It is further

Ordered, that the consideration for the purchase
of the aforesaid property, to wit, $7,000.00, shall be
retained and held by the receiver, subject to the
liens and priorities of mortgagees and lienors, the
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liens, if any, to attach to the proceeds of said sale;
said moneys shall be held by the receiver subject
to the same liens, priorities and equities of all
parties in interest, as was the property before
sale, to be disposed of as the court shall direct.

E. R. W alker,
C.
Respectfully advised,

Alonzo Church,

V. C.

SCHEDULE®“A”

All that certain tract or parcel of land and prem-
ises, situate, lying and being in the Town of Bloom-
field, County of Essex and State of New Jersey:

Beginning on the westerly side of Essex Avenue
distant 325 feet northerly on a course of North 16
degrees 37 minutes east from the northerly side of
Avon Terrace; thence north 16 degrees 37 minutes
east along the westerly side of Essex Avenue 53
feet; thence north 73 degrees 23 minutes west 110
feet to a point and corner; thence south 16 degrees
37 minutes west 53 feet to a point and corner;
thence south 73 degrees 23 minutes east 110 feet to
the westerly side of Essex Avenue, the point and
place of Beginning.

Being known as lot No. 125 on map of property
of Broadman & Henn, Section 3, Montrose Park,
situate in Glen Ridge and Bloomfield, made by
Ernest Baechlin, dated September 1924.
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Order Barring Creditors.
(Filed June 16, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deyeau s
Complainant,
76/344.
and On Bill, &.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

11 appearing by an order of this court, made the
6th day of May, 1930, that the creditors of the
Pirozzi Construction Corporation were ordered
and directed to present to the receiver heretofore
appointed in this cause, and to prove before him
under oath or affirmation, or otherwise, their sev-
eral claims and demands against the said defend-
ant corporation, within one month from the date
of said order, or be excluded from the benefit of
such dividend as may hereafter be made and de-
dared by this court from the proceeds of the prop-
erty and effects of said defendant corporation, and
that the said receiver should cause proper adver-
tisements to be published in the Newark Ledger,
a newspaper published in the City of Newark, in
the State of New Jersey, directing said creditors
to come in and prove before him their several
claims and demands, and that the said receiver
should also mail a notice of said order to the post
office address of each of said creditors of said com-
pany, as will more fully appear by reference to
said order; and it further appearing that the time
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limited in and by said order for said creditors of
said defendant corporation to present their said
claims to said receiver has expired, and that the
said notice has been published and mailed to each
of the creditors of said defendant company, as
directed in and by said first-mentioned order:

It is, thereupon} on this 16th day of June, 1930,

Ordered: that all creditors of said defendant
company who have not brought in their claims to
the said receiver be and they hereby are barred
and excluded from the benefit of any dividend
that may hereafter be made and declared by this
court from the proceeds of sale of the property
and effects of the said Pirozzi Construction Cor-
poration.

E. R. Walker,
C.
Respectfully advised,

Alonzo Church,

V. C.
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Petition for Relief.
(Filed June 26, 1930.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
76-344.
and ' On Bill, &.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

To Honorable Edawin Robert W alker,
Chancellor of the State of New Jersey.

The petition of the undersigned respectfully
shows and alleges:

1. He 1s the receiver herein.

2. Pursuant with the Court’s order herein, peti-
tioner offered at public sale certain property be-
longing to the defendant, located in Bloomfield,
New Jerseg.

3. Petitioner attaches hereto a true copy of the
terms of the above sale.

4. Purchaser was Robert Broadman, who was
represented by Henn & Burr, solicitors.

5. There was paid to petitioner, by Henn &
Burr, Five Hundred ($500) Dollars on account of
the purchase price, leaving a balance due of Six
Thousand Five Hundred ($0,500) Dollars.

6. The time to pass title was set down for Mon-
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day, June 16,1930, at 2 P. M., at the office of David
Bobker.

7. On June 16, 1930, and thereafter, petitioner
was ready, able and willing to consummate the
sale, but the purchaser failed and refused to at-
tend for the purposes of closing the matter.

8. Petitioner further sets forth that he has made
numerous efforts to induce purchaser to consum-
mate Sale, and sent written notices to the effect
that unless the matter was closed by the week end-
ing June 21, 1930, that application for relief would
be submitted to the Court herein.

9. Petitioner believes that the purchaser should
be compelled to consummate the bid.

Petitioner prays for such other and further re-
lief as may seem equitable in the premises.

David W einick,
Petitioner.

State of New Jersey, é
County of Essex, J

cq °*

David W einick, being duly sworn, on his oath,
according to law, deposes and says:

That he is the petitioner named in the foregoing
petition; that he has read the said petition and
knows the contents thereof; that same are true to
the best of his knowledge, information and belief.

David W einick.

Sworn and subscribed to before me
this 23rd day of June, 1930.

James L. McKenna,
A Master in Chancery of New Jersey.
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Order to Show Cause.
(Filed June 26, 1930.)

IN CHANCERY OF NEW JERSEY.
N
Between

Burt Deveau,

Complainant,
76/344.

and " On Bill, &

Pirozzi Con struction Corpora-
tion, a New Jersey corporation,
Defendant.

J

This matter being opened to the Court by David
Bobker, solicitor for David Weinick, receiver here-
in, and after considering the allegations of the re-
celver’s petition, reciting the fact that real estate
was sold to Robert Broadman, and that the said
Robert Broadman has failed and refused to con-
summate his bid, and sufficient reason appearing
for the entry of this order, it is, on this 26th day
of June, 1930,

Ordered: that Robert Broadman be and he is
hereby directed to show cause before the Chan-
cellor, at the Chancery Chambers, Industrial Office
Building, 1060 Broad Street, Newark, New Jersey,
on the 1st day of July, 1930, at 10 o’clock in the
forenoon, or as soon thereafter as counsel can be
heard, why an order should not be entered com-
pelling the said Robert Broadman to consummate
his bid by accepting a deed and paying the balance
due on the purchase price. It is further

Ord er ed: that a copy of this order and of the

petition upon which the same is based, which may
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be certified to be a true copy by the receiver or
his solicitor, be served upon Robert Broadman or
his attorneys, Henn & Burr, within two days from
the date hereof.

E R Walker y
C. 10
Respectfully advised,
Alo nzo Chur ch,
Y. C
Order Directing Consummation of Bid.
(Filed July 1, 1930.)
IN CHANCERY OF NEW JERSEY. 20
Between
Burt Deveau ,
Complainant,
76-344.
and ~ On Bill, &
Pir ozzi Construc tio n Corpora-
tion, a New Jersey corporation,
Defendant. 30

J

This matter being opened to the court by David
Bobker, solicitor for the receiver herein, and it ap-
pearing that an order was entered on June 26th,

1930, directing Robert Broadman to show cause on
July 1st, 1930, why an order should not be entered
compelling him to consummate his bid by accept-
ing a deed and paying balance due on purchase
price of real estate that was sold, by the receiver 40
and bought by the said Robert Broadman, and affi-
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davit of proof of service having been filed, and
the said Robert Broadman failing to appear, and
upon considering the allegations in the receiver’s
petition, and sufficient reason appearing for the
entry of this order, it is, on this 1st day of July,
1930,

Ordered: that Robert Broadman be and he is
hereby directed to consummate his bid by paying
balance due on purchase price. It is further

Ordered, that said Robert Broadman be and he
is hereby directed to make the aforesaid payment
at the office of David Bobker, 972 Broad Street,
Newark, N. J., on the 8th day of July, 1930, at two
o’clock in the afternoon, at which time and place
the receiver is to deliver to the said Robert Broad-
man a deed, pursuant with the conditions of sale.
It is further

Ordered, that service of a copy of this order,
which may be designated as a true copy by solicitor
for the receiver, upon Robert Broadman, or his
solicitors, within three days from the date hereof
shall be deemed good and sufficient service.

E. R. Walker,
C.
Respectfully advised,

Alonzo Church,

V. C
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(Filed July 15, 1930.)
IN CHANCERY OF NEW JERSEY.

_ el eTEETREREPEPEES a
Between
Burt Deveau,
Complainant,
76-344.
and A On Bill, &,
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

To his Honor Edwin Robert W alker y
Chancellor of the State of New Jersey.

The petition of the undersigned respectfully
shows:

1. He is the receiver herein.

2. On the 1st day of July, 1930, an order was
entered directing Robert Broadman to consum-
mate sale of real estate to him, the purchase price
being $7,000.00, $500.00 being paid as a deposit by
the said Robert Broadman. The time and place
fixed for consummation was Tuesday, July 8th,
1930, at 2 P. M., at the office of David Bobker, 972
Broad Street, Newark, N. d.

3. Pursuant with the terms of the order direct-
ing consummation of bid, petitioner caused to be
served upon Robert Broadman, personally, a true
copy of said order, a copy of the affidavit of ser-
vice being attached hereto and made a part hereof,
the original of which is in the possession of your

petitioner’s attorney and will be produced at the
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time and place fixed for the hearing in connection
with this matter.

4. Petitioner alleges that the property is de-
teriorating in value, taxes are accruing, the interest
thereon is accruing, the first mortgagee and lien
claimants are pressing for payment, and unless the
relief hereinafter prayed for is granted, creditors
and stockholders may suffer irreparable damage
and injury.

5. Your petitioner attended at the office of
David Bobker and was ready, able and willing to
tender deed for the property purchased by the said
Robert Broadman, and both petitioner and his at-
torney waited from 2 P. M. until 6 P. M. The said
Robert Broadman failed to appear, his attorneys,
Henn & Burr, failed to appear, neither Broadman
nor Henn & Burr communicated with your peti-
tioner or with his attorney, and the said Robert
Broadman has disregarded the court’s order to
consummate and apparently refuses to do so.

6. Petitioner prays that an order be entered
adjudging the said Robert Broadman in contempt
of court, or, in the alternative, that it he decreed
that the deposit paid by Robert Broadman be for-
feited and the property be resold, and that the said
Robert Broadman be charged with deficiency re-
sulting from a resale, together with costs of re-
sale and together with counsel fees for the sub-
mitting and making of this application.

Your petitioner will ever pray, &c.

David W einick,
Petitioner.
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Copy of Affidauvit.

State of New dJersey, *
County of Essex, j ss’*

David W einick, being duly sworn, on his oath
deposes and says, that he is the petitioner named
in the foregoing petition; that he has read the said
petition and knows the contents thereof and the
same are true to the best of his knowledge and
belief.

David W einick,

Subscribed and sworn to before me
this 9th day of July, 1930.

Morris G. W arner ,
Atty. at Law of N. J.

Affidavit.
(copy)

IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau,
Complainant,
and >On Bill, &e.
Pirozzi Construc tion Corpora-

tion, a New Jersey corporation,

Defendant.

State of New Jersey,
County of Essex,

Helen A. Schnoll, being duly sworn, on her
oath, according to law, deposes and says:
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Order to Show Cause.

That on July 2nd, 1930, I did serve a true copy
of the order directing consummation of bid, en-
tered herein on July 1, 1930, upon Robert Broad-
man, by handing the same to him personally.

10 Helen A. Schnoll.

Sworn and subscribed to before me )
this 7th day of July, 1930. (

Caroline Preuss,

A Notary Public of New Jersey.

Order to Show Cause.
(Filed July 15, 1930.)

20
IN CHANCERY OF NEW JERSEY.
Between
Burt Deveau,
Complainant,
and S 76-344.
On Bill, &c.
Pirozzi Construction Corpora-
30 tion, a New Jersey corporation,
Defendant.

Upon reading and filing the receiver’s petition,
from which it appears that Robert Broadman
failed to consummate bid for real estate, and that
the said Robert Broadman has been served person-
ally with an order directing consummation, and
sufficient reason appearing for the entry of this

40 order, it is, on this 15th day of July, 1930,



Order to Show Cause.

Ord er ed: that Robert Broadman be and he is
hereby directed to show cause before the Chan-
cellor, at the Chancery Chambers, 1060' Broad
Street, Newark, New Jersey, on the 22nd day of
July, 1930, at 10 o’clock in the forenoon, or as soon
thereafter as counsel can be heard, why the said
Robert Broadman should not be adjudged in con-
tempt of court for failure to comply with the order
entered herein on July 1, 1930, directing consum-
mation of the bid for Seven Thousand ($7000) Dol-
lars for the real estate purchased by the said Rob-
ert Broadman, and why the receiver should not re-
ceive such other and further relief as may seem
equitable and just in the premises. It is further

Ordered : that a copy of this order, together with
a copy of the petition upon which it is based, be
served upon the said Robert Broadman or his at-
torneys, within 3 days from the date hereof.

E. R. Walker,
C.
Respectfully advised,

, Alonzo Church,

Y. C
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Contempt Order.
(Filed dJuly 29, 1930.)
IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau 5
Complainant,
76-344.
>
and On Bill, &
Pir ozzi Construc tion Corpora-
tion, a New Jersey corporation,
Defendant.

This matter being opened to the Court by David
Bobker, solicitor for receiver, and it appearing
that by an order made in this cause on the 15th
day of July, 1930, Robert Broadman was directed
to show cause on the 22nd day of July, 1930, why
he should not be adjudged guilty of contempt of
this Court in the premises; and it further appear-
ing that a copy of said order was duly served on
the respondent as therein directed; and it further
appearing that an order was entered on July 22,
1930, continuing the matter until July 29,1930; and
it now appearing that the said Robert Broadman
is guilty of the contempt charged:

It is, on this 29th day of July, 1930

Ordered and Adju dged: that the said Robert
Broadman is guilty of contempt of this court in re-
fusing and neglecting to consummate his bid of
Seven Thousand ($7,000) Dollars for real estate be-
longing to the defendant, and sold to the said Rob-
ert Broadman by the receiver of the defendant;
and it is further
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Notice.

Ordered: that the said Robert Broadman be
committed to the common jail of the County of
Hudson or to such other jail in this state where he
may be apprehended and there to remain charged
upon his said contempt, until he shall have paid
the entire purchase price for the property pur-
chased by him, together with the costs of these pro-
ceedings to be taxed, together with a counsel fee
to David Bobker, in the sum of $ , unless
the Chancellor shall see fit sooner to discharge
him and that a warrant issue for this purpose ac-
cordingly.

E. R. Walker ,
C.
Respectfully advised,

Alonzo Church,

V. C

Notice.
(Filed September 16, 1930.)
IN CHANCERY OF NEW JERSEY.

Between

Burt Deveau,

Complainant,
76/344.
and ~ On Bill, &.
Pirozzi  Con struction Corpora-
tion, a New Jersey corporation,
Defendant.

Take Notice that the final account of David
Weinick, receiver of Pirozzi Construction Corpo-
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Order to Show Cause.

ration, has been filed in the Court of Chancery of
New Jersey, and that the receiver will ask as his
allowance $1,250.00; solicitor for receiver will ask
for an allowance of $1,250.00; and taxed costs of
suit; solicitor for complainant will ask for an al-
lowance of $150.00 and taxed costs of suit.

David W einick,
Receiver.
David Bobker,
Solicitor for Receiver,
972 Broad Street,
Newark, N. J.

Order to Show Cause Why Receiver’s Account
Should Not Be Allowed and Receiver
Discharged.

IN CHANCERY OF NEW JERSEY.

Between
Burt Deveau,
Complainant,
A 76/344.
and On Bill, &
Pirozzi Construction Corpora-
tion, 2 New Jersey corporation,
Defendant.

David Weinick, receiver of the above-named de-
fendant company, heretofore appointed by this
court, having presented and filed his final report
as such receiver, together with an audit of his ac-
counts from the date of his appointment, January
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Order to Show Cause.

21, 1930 to September 4, 1930, covering the entire
period of said receivership; and it appearing that
the receipts of said receiver amount to $7,000.00,
and that his disbursements amount to $176.49,
leaving a cash balance in his hands amounting to
$6,823.51, and that said receiver is desirous of hav-
ing his account passed upon and allowed, and of
having his fees and allowances as receiver and the
fees and costs of his counsel, fixed and determined
and of being discharged as such receiver; and it
appearing that the fund now in the hands of the
receiver is claimed by mortgagees and mechanic’s
lien creditors:

It 1s, on this 16th ay of September, 1930, on mo-
tion of David Bobker, of counsel with said re-
ceiver,

Ordered: that the creditors of said defendant
company who have filed claims with said receiver,
do show cause before the Chancellor at the Chan-
cery Chambers, in the Industrial Office Building,
1060 Broad Street, Newark, New Jersey, on Tues-
day, the 30th day of September, 1930, at ten o’clock
in the forenoon of that day, or as soon thereafter
as counsel can be heard thereon, why the report of
said receiver should not be approved and the ac-
count of said receiver allowed, and why an order
should not be made fixing and determining the
fees and allowances of said receiver in the ad-
ministration of his trust, and fixing and deter-
mining the fees, costs and allowances of his coun-
sel, and directing the deposit of the balance of the
funds in the hands of said receiver with the Clerk
of the Court of Chancery, to abide the outcome of
the proceedings now pending, to determine the
validity and priority of the respective mortgages

20
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Order to Show Cause.

and mechanic’s lien claims, said fund to be ulti-
mately distributed by the Clerk of the Court of
Chancery, pursuant with an order of this Court.
It 1s further

Ordered: that within five days from the date
hereof, a copy of this order, together with a state-
ment of the amounts receiver and counsel will ask
for (which copy may be uncertified) be mailed to
each of the mortgagees and mechanic’s lien claim
creditors, or their attorneys, at their respective
post-office addresses, if the same can be ascer-
tained, with the postage prepaid thereon. And it
is further

Ordered: that a copy of said receiver’s report
and account be deposited with the Sergeant-at-
arms at the Chancery Chambers, No. 1060 Broad
Street, in the City of Newark, there to remain open
to reasonable inspection and examination by any
person having any interest therein, until the return
of this order. And it is further

Ordered: that said account be referred to Jo-
seph G. Wolber to audit same and report to this
court on or before September 30, 1930.

E R Walker y
C.
Respectfully advised,

Alonzo Church,

Y. C
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Final Account of Receiver.
(Filed September 16, 1930.)
IN CHANCERY OF NEW JERSEY.

X
Between
Burt Deveau,
Complainant,
On Bill, etc.
and »
Pirozzi Construction Corpora-
tion, a New Jersey corporation,

Defendant.

I, Davia W einick, the receiver heretofore ap-
pointed for the defendant company in the above-
stated cause, do respectfully report to the Chan-
cellor that the following is a just and true account
of all moneys that have come to my hands as re-
ceiver as aforesaid, and also of the moneys that
have been disbursed by me as such receiver, and
also an account of the claims against said company
which have been presented to me.

I do further allege that the balance on hand, to
wit, $6,823.51, is claimed by mortgagees and me-
chanic lien creditors; that proceedings to deter-
mine the validity and priority of the respective
mortgages and mechanic lien claims are now
pending, that it will take some time before the
matters involved are ultimately adjudicated, and
in the meantime, petitioner is desirous of having
the estate closed, and the moneys paid into court
to abide the outcome of the aforesaid proceedings.

I do further allege that the unsecured creditors,
whose claims are referred to in the attached
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Final Account of Receiver.

schedule, have no right, title or interest in and to
the aforesaid fund.

Dated September 4th, 1930.
Respectfully submitted,

David W einick,
Receiver.

State of New Jersey, |
County of Essex, ('ss*™

David W einick, receiver of Pirozzi Construction
Corporation, being duly sworn, according to law,
on his oath deposes and says, that the within re-
port and account contains a just and true state-
ment and account of the moneys received by him
as such receiver, or by any person or persons by
his order, for the account of said receivership, and
that the several sums mentioned therein as having
been paid or allowed by him, were actually and
truly so paid or allowed for the several purposes
respectively therein mentioned, and that the said
report and account is in all things just and true,
both as to the charge and discharge thereof, and in
all other respects, to the best of his knowledge,
information and belief.

David W einick.

Subscribed and sworn to before me *
this 4th day of September, 1930. J

Caroline Preuss,

A Notary Public for New Jersey.
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Final Account of Receiver.

Receipts
1930
June 2—Check for deposit on bid—
o/c purchase price.....cccccccvvvreereeeeeeennnn. . $500.00
Aus. 8—Check for balance of purchase price I....... 6,500.00
S . 10
Total oo | I $7,000.00
Disbursements
1930
June 12—Check to U. S. Fidelity & Guaranty
Co., premium on bond............. $10.00
June 21—Check to Richard Stockton—ap-
proving bond.....ccceeeeiiiievennnnn. 6.00
June 23—Check to Morris G. Warner, attor-
ney for B. Deterri—for watchman 20
services (settlement) ......... . 50.00
Sept. 2—Check to Newark Star Eagle—for
advertisSing ......ccocceever wovveeeeeeiennns 28.56
Sept. 2—Check to Newark Evening News—
for advertising .........cccoovvveeeeen.n. 28.44
Sept. 2—Check to Newark Ledger—for ad-
VETtISING  ovvvveeeiieeieeieees e 9.28
Sept. 3—Check to Passaic Bergen Lumber
Company for doors supplied to 30
George Moore, former receiver .. 44.21
Total cueeeeeevemssesmssssssesssssessens = . 176.49
Bala nce on Hand .cccovevnnnnnee $6,823.51

40
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Final Account of Receiver.

List of Claims Filed

All claims filed are based on either mortgages or mechanic’s

lien items:

Lawson & MacMurray, Inc

William Clark

Frank Passaro
For Labor Performed

Burt Deveau
For Labor Performed

Florence A. Sullivan

John Tricoli
For Labor Performed

Levy, Fenster & Mec-
Closkey, Attys.

45 Branford Place

Newark, N. J.

Joseph G. Lyons, Atty.
790 Broad Street
Newark, N. J.

Newark, N. J.

$990.99

781.13

223.43

Morris G. Warner, Atty.
17 Academy Street
Newark, N. J.

Henn & Burr, Attys.
665 Newark Avenue
Jersey City, N. J.

40 Sherman St.
Montclair, N. J.

475.00

15,080.20

100.00

Unsecured Claims

Benjamin Hochman

Walter A. Pitt

Morris G. Warner, Atty. 135.00
17 Academy Street

Newark, N. J.

Morris G. Warner, Atty.
17 Academy Street
Newark, N. J.

1,130.00
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Master’s Report of Final Account of Receiver.
(Filed October 8, 1930.)
IN CHANCERY OF NEW JERSEY.

Between 10
Burt Deveau 5
Complainant,
76-344.
>
and On Bill, etc.
Pirozzi Construction Corpora-
tion, a New Jersey corporation,
Defendant.

In pursuance of an order of this court, bearing 20
date the sixteenth day of September, 1930, made
in the above entitled cause, by which it was or-
dered that the Final Account of the Receiver of the
above named defendant company, heretofore ap-
pointed by this court, filed September 18, 1930, be
referred to me, Joseph G. Wolber, one of the
Special Masters of this court, to audit, I do respect-
fully report that I have audited the said Final Ac-
count of the Receiver, and find that there has been
received by said Receiver from dJune 2, 1930, to 30
August 8,1930, the sum of Seven Thousand Dollars
($7,000.00), as appears by the Schedule of Receipts
attached to said Final Account of Receiver;

And I find that fhe said Receiver has laid out
and expended for various matters relating to or
concerning his business and duties as such Re-
ceiver from dJune 12, 1930, to September 3, 1930,
the sum of One Hundred Seventy-six Dollars and
Forty-nine Cents ($176.49), as appears by the 40
Schedule of Disbursements attached to said Final
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Exception to Receiver’s Account.

Account of Receiver; which sum, being deducted
from the aforesaid receipts, leaves a balance of
Six Thousand Eight Hundred Twenty-three Dol-
lars and Fifty-one Cents ($6,823.51), which amount
is on deposit to the credit of said Receiver with
10 the Federal Trust Company, Newark, New Jersey.
There were also produced before me the rec-
ords and vouchers of said Receiver showing the
items of receipts and disbursements made by him
as set forth in said Final Account of Receiver filed
September 18, 1930, and it satisfactorily appears
that the several receipts and payments are correct
in the sums and dates.

Joseph G. Wolber,
20 Special Master in Chancery of
New Jersey.

Exception to Receiver’s Account..
(Filed October 7, 1930.)
IN CHANCERY OF NEW JERSEY.

- —

Between

30
Burt DeVeau,

Complainant,

and > On Bill, &

Pirozzi Construc tion Corpora-
tion, a New Jersey corporation,

Defendant.

To David W einick, Esquire,
Receiver of Pirozzi Construction Corporation :

Florence A. Sullivan, one of the creditors and
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Exception to Receiver’s Account.

holder of a mortgage lien in the above entitled
cause, does hereby except to the items as con-
tained in the final report filed by David Weinick,
Receiver appointed in this cause, as follows:

1. Said report does not set forth the entire liens
or mortgages upon said premises nor does said
report fix the priority of said liens or mortgages.

2. The items of September 2nd to the Newark
Star Eagle and Newark News are improper in
amounts.

3. Item dated June 23rd, check to Morris G.
Warner, attorney for B. Deterri, for watchman
services 1s an improper item for which this re-
ceiver prays allowance.

4. Item under date of September 3rd, payment
to the Passaic Lumber Company for doors sup-
plied to George Moore, former receiver, is im-
proper and should not be allowed, for which the
receiver prays allowance.

5. The receiver has not attached to nor are
there any vouchers on file showing the payments
made by the receiver.

6. The allowance asked for by the receiver is
unreasonable and unconscionable. Said receiver
has not filed any affidavit or made any proof as
to the services rendered in his administration as
receiver of the said Pirozzi Construction Corpora-
tion.

Henn & Burr,
Solicitors for Florence A. Sullivan.

1Q

20
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Frrars and Appeals

Between

Burt Deveau,

Complainant,
and

Pirozzi Construction- Cor-
poration, a New dJersey
Corporation, On Appeal
Defendant.  from the
Court of

Florence A.Sullivan, Chance}"y

Appellant,
USs.

David W einick, Receiver of
Pirozzi Construction Cor-
poration, a New dJersey-
Corporation,

Appellee-Respondent.

BRIEF FOR APPELLEE-RESPONDENT,
DAVID WEINICK, RECEIVER OF PIROZZI
CONSTRUCTION CORPORATION,

a New Jersey Corporation.

Preliminary Statement.

This case is before this Court on an appeal
from the decree of the Court of Chancery,
Walker, C., Church, V.-C., dismissing the excep-
tions to the final report of the receiver of the de-
fendant corporation, Pirozzi Construction Cor-
poration, approving the receiver’s account and
fixing the allowances to the receiver and his
counsel.

New Jersey State Library
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Statement of Facts.

On November 29, 1929, complainant, Bnrt De-
vean, a creditor of defendant, Pirozzi Construc-
tion Corporation, tiled a bill in the Court of Chan-
cery to have the Pirozzi Construction Corpora-
tion, a New Jersey corporation, declared insol-
vent, and upon the tiling of said bill of complaint,
an order to show cause why the prayer of said
bill should not be granted was signed by Vice-
Chancellor Church, returnable December 3, 1929.
On the return of the said order to show cause,
one G-eorge D. Moore, Jr. was appointed tem-
porary receiver, the said order of appointment
also providing that the creditors and stock-
holders of the defendant corporation show cause
on December 10, 1929, why the said receiver
should not be continued or why some other per-
son should not be appointed in his place or with
him as co-receiver. * The said return date of the
last mentioned order was continued to December
27, 1929, at which time the said receiver was con-
tinued (p. 32).

On January 21, 1930, the receiver, George D.
Moore, dJr., heretofore appointed, was summarily
discharged by Vice-Chancellor Church and one
David Weinick, an attorney at law of this State,
was appointed in his place and stead (p. 33).
The said substituted receiver qualified and had
an appraisal of the property made (p. 35) which
showed that the building, when completed at a
further cost of $4,000.00, would be worth, at a
quick sale, $15,000.00 (p. 36).

On April 1, 1930, the substituted receiver filed
a petition praying for the appointment of counsel
(p. 48) and David Bobker, the solicitor of the
former receiver, was appointed solicitor of the
receiver (p. 50).
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On April 1, 1930, the substituted receiver filed
a petition to sell part of the real estate free and
clear of liens (p. 51), in which he recites the
secured creditors, whose claims total $8,417.00,
and obtained an order to show cause returnable
April 8, 1930 (p. 60) why the prayer of the peti-
tion should not be granted. On the return date
of the order to show cause, the said application
was opposed by the appellant and the Fidelity
Union Title and Mortgage Guaranty Co., an-
other mortgagee, representing $6,432.00 worth of
secured claims, and on April 9, 1930 (p. 61), an
order was made ordering a sale, free and clear
of all liens.

On May 6, 1930, an amended order to sell free
and clear of all liens was entered (p. 69), the
purpose of the same being to correct an error in
the description of the former orders.

On dJune 4, 1930, the receiver filed his re-
port of sale (p. 67) reporting that the said prop-
erty had been sold to the highest bidder, one
Robert Broadman, for $7,000.00

On June 3, 1930, in accordance with the condi-
tions of said sale, application was made to Vice-
Chancellor Church to confirm the said sale, and
on that date an order was entered (p. 79) con-
firming the said sale and further ordering that
the said $7,000.00 be retained and held by the
receiver, subject to the liens and priorities of
mortgagees and lienors, the liens, if any, to at-
tach to the proceeds of sale.

On May 6, 1930, an order limiting creditors
(p. 65) was entered and on June 16, 1930, an
order barring creditors (p. 82) was entered.

On June 23, 1930, a petition for relief (p. 84)
was filed by the receiver, and on July 1, 1930, an
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order directing Robert Broadman (p. 87) to con-
summate his bid and pay the balance of purchase
price was entered.

On July 15, 1930, another petition for relief
(p. 89) was filed by the receiver and an order
to show cause (p. 92), returnable July 22, 1930,
why the said Robert Broadman should not be
adjudged in contempt of court for failure to
comply with order directing him to consummate
his bid, was entered.

On July 29, 1930 (p. 94), said Robert Broad-
man was adjudged in contempt of court.

On September 16, 1930, final account of the re-
ceiver (p. 99) was filed and an order to show
cause (p. 96), returnable September 30, 1930, why
the receiver’s account should not be allowed and
the receiver discharged, was granted and an
order to show cause, together with a notice (p.
95), signed by the receiver and his counsel, was
served on the appellant.

On October 7, 1930, appellant filed exceptions
to the receiver’s account (p. 104), and on Oc-
tober 7, 1930, the Chancellor, by Church, V. C.,
signed an order (p. 8) approving the receiver’s
account, made allowances to the receiver and his
counsel, discharged the receiver and permitted
him to pay the balance of the moneys to the
Clerk in Chancery to abide the outcome of the
foreclosure action instituted by the appellant.

Answers to Questions of Law Raised.

1. The receiver’s account was properly al-
lowed and the receiver was legally discharged.

2. The substituted receiver was entitled to re-
tain counsel.



5

3. The allowances to the receiver and his
counsel were not excessive or unconscionable,

4. The receivership was not a naked or dry
receivership, hut one entirely for the benefit of
all the creditors.

ARGUMENT AND LAW.
POINT 1.

(a) It appears as a matter of record in the
Court of Chancery that the receiver’s final report
accounted for the administration of the estate.
As a receiver he was unable to determine the
priorities of the encumbrances because at the
time of his appointment, and subsequent thereto,
by an order of reference in the Court of Chan-
cery, the Chancellor, by Bigelow, V.-C., was
taking testimony to determine the priorities of
the liens in question. The determination of the
priorities extended over a period of seven months
and because of the involved, detailed and arduous
task of taking testimony, creditors were hostile,
records of the insolvent corporation were nil, and
the validity of the appellant’s mortgage was
seriously questioned. During this extensive
period of time the property in question was not
completed, was open to the elements, and subject
to serious depreciation in value if a sale of the
property was not had immediately. The property
was sold free and clear of encumbrances under
order dated April 9, 1930 (p. 61), Because of
the dispute as to the priorities of the various
liens, and because the property was exposed to
the elements and subject to depreciation in value,
all the assets were converted into cash for the
best interest of the estate, as is admitted in the
appellant’s brief.



(b) The items of September 2, 1930, in the
account of the receiver (p. 101) to the Newark
Star Eagle and Newark Evening News, were
proper items as they were necessary administra-
tion expenses. Although an error was made in
the description of the properties in advertising
the same, and although it was necessary to secure
an amended order and to re-advertise the prop-
erties over again, the estate is only charged as if
the order to sell free and clear of liens were not
re-advertiséd. The estate is only being charged
for one item of advertising instead of two ad-
vertisings which the appellant seems to imply

(¢) The item of September 3, 1930 in said ac-
count (p. 101) to the Passaic-Bergen Lumber
Co. for doors supplied to George D. Moore, Jr.,
the former receiver, is a proper one and should be
allowed. The case of Lehigh Coal & Nav. Co. v.
Central Railroad, 41 N. J. Eq. 167, cited by the
appellant is not a case in point. The doors sup-
plied to* the original receiver, George D. Moore,
Jr., were for the purpose of enclosing the prem-
ises in question and were both necessary and for
the benefit of the estate. Section 66 of the Cor-
poration Act provides as follows :

“That a receiver, at his discretion, shall
have the power to compound and settle with
any debtor or creditor of the corporation,
upon such terms and in such manner as he or
they shall deem just and beneficial to the
corporation, and in case of mutual dealings
between the corporation and any person, to
allow just set-offs in favor of such persons,

in all cases in which the same ought to be
allowed according to law and equity.’’

In the present case the receiver felt that inas-
much as this item was incurred for the benefit of

the estate it was just and conscionable to allow
this claim.
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m(d) The receiver did submit an itemized state-
ment of the moneys received and accumulated in-
terest and disbursements, together with the
vouchers showing payments made, to be audited
by a Special Master of the Court of Chancery,
and the Master’s report of the final account of
the receiver (p. 103) was filed October 8, 1930
by Joseph G. Wolber, a Special Master in Chan-
cery of New Jersey. The receiver did conform
with 252 of the Rules of the Court of Chancery
which provide that

“inventories and accounts of guardians and
receivers may, from time to time, in the dis-
cretion of the court, be referred to one of
the special masters of the court, who shall
report thereon with all convenient speed,
whether such accounts appear to have been
correctly kept, and whether the funds are
safely invested or secured; and the said
master may summon such guardian or re-
ceiver to appear before him and examine him
under oath touching his account or inventory;
and he may summon and examine other wit-
nesses touching the matters submitted to him,
if he shall see proper to do so.”

It 1is, therefore, respectfully submitted that
the exceptions to the receiver’s account were
rightfully denied and the account rightfully
allowed.

POINT II.

The substituted receiver, though being an at-
torney at law of New Jersey, was entitled to re-
tain counsel.

Chancellor Walker in the case of Conover v.
West Jersey Mortgage Co., 96 N. J. Eq. 441 at
p. 446, laid down the following rule:

“ Although a receiver be a member of the

bar, his duties as receiver being strictly ex-
ecutive or administrative, he is not obliged



to perform legal services on behalf of the
estate. He may employ counsel to advise
and assist him in matters of law.”

This is still the law today and is reiterated in
the case of Shachat v. Standard Auto Supply Co.,
106 N. J. Eq. 105.

In the present instance, the substituted re-
celiver was appointed after the former receiver,
George D. Moore, Jr., had summarily been re-
moved in the midst of the proceedings then
pending. The substituted receiver retained coun-
sel by order of the Court of Chancery through
Vice-Chancellor Chureh.

The substituted receiver stepped into the midst
of these proceedings without any knowledge of
what had transpired previous to his appointment
and was unable to communicate or elicit any in-
formation from the original receiver. Inasmuch
as the solicitor for the original receiver was fa-
miliar with all the proceedings and facts in the
case, he deemed it advisable and most judicious
that the same solicitor of the original receiver be
retained to act as his solicitor.

It is the contention of the substituted receiver
that the circumstances warranted the retention of
counsel by the substituted receiver.

The order appointing counsel for the receiver
(p. 48) is an interlocutory order of the Court
of Chancery and any appeal from the order re-
taining counsel should be taken within forty
days from the date of such order as provided for
in Pamphlet Laws of 1902 as amended in 1914,
Chapter 86, p. 133, which reads as follows:

“ All persons aggrieved by any order or
decree of the Court of Chancery, any appeal

from the same or* any part thereof to the
Court of Errors and Appeals; and all ap-
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peals except from final decrees shall he made
within forty days after filing the order or
decree appealed from.”

Therefore, the right of appeal has been waived.

It is therefore respectfully submitted that the
receiver was entitled to the appointment of coun-
sel and that the allowance of a counsel fee was
proper.

POINT III.

The allowances to the receiver of $750.00 and
to his counsel of $750.00 were not excessive and
were conscionable and reasonable for the amount
of work done by the receiver and his® counsel.
The rule has been very well stated by Vice-Chan-
cellor Church in the case of Bock v. Columbia
Brewing Co., 9 N. J. Eq. 617, in which he states:

“In determining amounts of allowances to
counsel and receiver in dissolution of cor-
poration, quantum of estate, as well as work
done, must be considered.”

The total amount of moneys in the receiver’s
hands was $7,000.00. The receiver and his coun-
sel received for their allowances the amount re-
quested by them from the court and were not
cut down as suggested by the appellant. $750.00
was asked by the receiver and by his counsel
on the application for allowances and this amount
was allowed each. The receiver and his counsel,
at the time of the application for fees, set forth
and enumerated to the court the amount of work
done and the time consumed, and submitted an
affidavit to that effect, but inadvertently said
affidavit was not filed.

In the case of Seidler v. Branford Restaurant,
Incorporated, 97 N. J. Eq. 531, Justice Lloyd,
speaking for the Court of Errors and Appeals,
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sustained an allowance of $1,800.00 for the re-
ceiver and his counsel and $150.00 for appraiser’s
fees in an estate of $9,000.00. In this case also,
the amount realized by the receiver was not
sufficient to pay all the preferred claims. In the
opinion of Justice Lloyd, he states as follows at
page 535:

“ Assuming that the conduct of the business
by the receiver may not, in this particular
case, have operated beneficially (although
Vice-Chancellor Church in the instant case
stated the converse to be the fact) it would
be unfortunate, indeed, if the rule were that
an officer of the court, acting under its direc-
tion, is dependent for his expenses and com-
pensation on the success or failure in a com-
mercial sense of his efforts in carrying out
the order of the court. Receivers are but
the arms of chancery, appointed to preserve
the property of corporate and similar enti-
ties for the benefit of all parties in interest,
and in cases of insolvency to administer the
estate under the direction of the court. In
theory of law, at least, a receiver has no part
in his own selection, but stands as the repre-
sentative of the court impartially between
the parties. To hold that one thus chosen
and thus serving should incur the expenses
and perform the duties of the receivership at
the risk of these expenses and services being
beneficial or otherwise to the estate or to any
of the parties in interest would be contrary
to the whole theory of his office, deprive the
courts of the services in many cases of com-
petent administrators, and be subversive of
the administration of this important branch
of equity jurisdiction.”

In the case of Seidler v. Branford Restaurant,
Incorporated, the percentage of allowances was

greater than the amount allowed in the instant
case.
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The work performed by this receiver- was
voluminous, commencing on dJanuary 21, 1930,
from the date of his appointment, until October,
1930. During this time the receiver was in active
charge of the estate, held numerous conferences
with various parties in interest, had great cor-
respondence concerning the estate with various
parties in interest, attempted to work out an
adjustment between the various parties, con-
ducted the sale, was obliged to institute con-
tempt proceedings against the purchaser at the
receiver’s sale, was called upon to pass upon
claims, all of which consumed a considerable
length of time. From the date of the appoint-
ment until the conclusion of this estate, there
was some work to be done by the receiver almost
daily ranging from an hour’s time per day to
four and five hours per day. In addition, there
were no funds with which to hire a watchman
and the receiver made at least three or four visits
each week to the premises in order to see that
the same were preserved. The work of the coun-
sel for the receiver was also exceedingly heavy as
is borne out by the unusually large record in this
-case.

It is, therefore, respectfully submitted that the
allowances made to the receiver and his counsel
were no more than reasonable and conscionable
in proportion to the amount of work done, and
taking into consideration the quantum of the
estate.

POINT 1V.

The receiver respectfully submits that the re-
ceivership is not a dry or naked receivership,
inasmuch as the claims of the secured creditors
were not more than the value of the estate, and
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consequently was justified in not abandoning the
properties.

The total amount of secured claims amounted
to the sum of $8,417.00. The appraisal and affi-
davit of Frederick C. Henn (p. 23), one of the
solicitors of the appellant, and the affidavit of
Robert Broadman (p. 27), the purchaser from the
receiver at the sale held on June 2, 1930, show
that the value of the premises in question when
completed would be not less than $18,000.00 to
$20,000.00 ; that not njore than $2,500.00 was re-
quired to finish the construction of the building
to make it ready for occupancy. Therefore,
this would leave a net value of the building of
not less than $15,500.00 to $17,500.00. Also, the
appraisers’ report (p. 35) of Samuel Hamburger
and Louis E. G-oldfarb show a net value of the
building in its incompleted state of not less than
$11,000.00 to $12,000.00.

It is respectfully submitted that the value of
the estate greatly exceeded the amount of the
claims of the secured creditors and that the re-
ceiver could not foretell what amount would be
realized from the sale of the premises in ques-
tion.

It is respectfully submitted that for the reasons
heretofore stated, the decree of the Court of
Chancery should be sustained as agreeable to
equity and good conscience.

MAX H. HERBSTMAN,
Solicitor for and of Counsel with
Appellee-Respondent.
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Preliminary Statement.

This case i1s before this Court on an appeal from
the decree of the Court of Chancery, W alker, C,
Church, V.-C., dismissing the exceptions to the
final report of the receiver of the defendant cor-
poration, Pirozzi Construction Corporation, ap-
proving the receiver’s account and fixing the
allowances to the receiver and his counsel.



Statement of Facts.

On November 29, 1929, complainant, Burt De-
veau, a creditor of defendant, Pirozzi Construction
Corporation, filed a bill in the Court of Chancery,
to have the Pirozzi Construction Corporation, a
New dJersey corporation, declared insolvent and
upon the filing of said bill of complaint, an order
to show cause, why the prayer of said bill should
not be granted, was signed by Vice-Chancellor
Church, returnable December 3,1929. On the re-
turn date of said order to show cause, one George
D. Moore;, Jr., was appointed temporary receiver,
the said order of appointment also providing that
the creditors and stockholders of the defendant
corporation show cause on December 10, 1929,
why the said receiver should not be continued or
why some other person should not be appointed
in his place or with him as co-receiver. The said
return date in the last-mentioned order was con-
tinued to December 27, 1929, at which time, over
the strenuous objections of secured creditors, and
the objection of the defendant corporation, the
said receiver was continued (p. 32).

On dJanuary 21, 1930, and without notice to the
creditors or stockholders of the defendant corpo-
ration, on application of David Bobker, solicitor
for complainant, the receiver, George D. Moore,
Jr., heretofore appointed, without having first
filed an account, was discharged and one David
Weinick, a counsellor at law of this State, was ap-
pointed in his place and stead (p. 33). The said
substituted receiver qualified and had an appraisal
of the property made (p. 35) which showed that
the building when completed, at a further cost of
$4,00000, would be worth, at a quick sale, $15,-
000.00 (p. 36). The said properties were the en-
tire assets of said defendant corporation.
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On February 20, 1930, the said substituted re-
ceiver filed a petition to sell said real estate, in
which petition (p. 37) he enumerated the secured
claims against said properties amounting in all
to $17,753.00, and, upon the filing of said petition,
secured an order to show cause (p. 46) returnable
February 25, 1930, why the prayer in said peti-
tion should not be granted, which petition and
order to show cause were later abandoned.

On April 1st, 1930, the substituted receiver, not-
withstanding the fact that he was an attorney-at-
law of this State, filed a petition praying for the
appointment of counsel (p. 48) and David Bobker,
the former solicitor of the complainant, was ap-
pointed solicitor of the receiver (p. 50).

On April 1st, 1930, the substituted receiver filed
another petition to sell part of the real estate free
and clear of liens (p. 51), in which he again recites
the secured creditors, whose claims total $17,-
75300, and obtained an order to show-cause, re-
turnable April 8, 1930 (p. 60), why the prayer of
the petition should not be granted. On the re-
turn date of the order to show cause, the said ap-
plication was opposed by this appellant, the Fidel-
ity Union Title and Mortgage Guaranty Co., an-
other mortgagee, and William Clark, trading as the
Clark Roofing Co., representihg $16,463.00 of the
$17,753.00 worth of secured claims, but, notwith-
standing the said objections to said application,
an order was made on April 9,1930 (p. 61), order-
ing a sale free and clear of all liens.

On May 6,1930, and without notice, an amended
order, to sell free and clear of liens, was entered
(p. 69), the purpose of same being to correct an
error in the description in the former orders, which
error was not discovered until the property had
been advertised and was ready for sale.
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On June 4, 1930, the receiver filed his report of
sale (p. 67), reporting that the said property had
been sold to the highest bidder, one Robert Broad-
man, for $7,000.00.

On June 3,1930, and in accordance with the con-
ditions of sale, application was made to Vice-
Chancellor Church to confirm the said sale and, on
that day, an order was entered (p. 79), confirming
the said sale and further ordering that the said
$7,000.00 be retained and held by the receiver, sub-
ject to the liens and priorities of mortgagees and
lienors, the liens, if any, to attach to the proceeds
of sale.

On May 6, 1930, an order limiting creditors (p.
65) was entered, and on June 16, 1930, an order
barring creditors (p. 82) was entered.

On September 16, 1930, the final account of the
receiver (p. 99) was filed and an order to show
cause (p. 96) returnable September 30, 1930, why
the receiver’s account should not be allowed and
the receiver discharged, was granted, which order
to show cause, together with a notice (p. 95) signed
by the receiver and his counsel of the amounts
to be asked by the receiver and his counsel, and
the solicitor for the complainant, were served on
appellant.

On October 7, 1930, your appellant filed excep-
tions to the receiver’s account (p. 104), but, not-
withstanding the filing of said exceptions and the
oral argument on same, the Chancellor, by Church,
V.-C., on October 7, 1930, signed an order (p. 8)
approving the receiver’s account, made allowances
to the receiver and his counsel, discharged the re-
ceiver and permitted him to pay the balance of
the moneys to the Clerk in Chancery to abide the
outcome of the foreclosure action by this appel-
lant, which foreclosure was commenced on Octo-
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ber 5, 1929, long prior to the adjudication of the
defendant corporation insolvent.

Subsequent to the discharge of the receiver, ap-
pellant was compelled to continue with his fore-
closure proceeding for the purpose of determining
the amounts and priorities of the respective lienors
and due to the fact that by the discharge of the
receiver it was an abandonment by the receiver
of the balance of the properties owned by the de-
fendant corporation, title of which vested in him
upon the adjudication of insolvency.

Questions of Law Raised.

1. The exceptions to the receiver’s account
should have been sustained and the account dis-
allowed and the receiver refused his discharge.

2. The substituted receiver being an attorney-
at-law of this State was not entitled to counsel,
there being no special circumstances shown.

3. The allowances to the receiver and his coun-
sel were excessive and unconscionable.

4. The receiver, upon his appointment, should
have realized that the amounts of the claims of the
secured creditors was more than the value of the
insolvent estate and that said receivership was a
dry or naked receivership and should have asked
leave of the Court of Chancery, as he later did
with reference to the balance of the properties of
said insolvent corporation to abandon the prop-
erties and be discharged, inasmuch as there would
be no benefit to secured creditors by reason of the
receivership.



ARGUMENT AND LAW.

POINT L

(a) The receiver, although he went through the
trouble and expense of entering an order limiting
creditors and a decree barring creditors, failed
to state in his final account all of the liens against
said properties and failed and neglected to ascer-
tain and find the order and priority of those liens
as was his duty as said receiver. He left all of the
creditors of said insolvent corporation in the same
position at the close of his receivership as they
were at his appointment, he having merely con-
verted a part of the real estate of said insolvent
corporation into cash, and that for less than one-
half of the appraised value thereof. At the time
of the appointment of said receiver, your appel-
lant was foreclosing the mortgages held by him
on the properties owned by said corporation and
all of the creditors of said defendant corporation,
who had filed liens, had been made party defend-
ants. The only benefit, if benefit it may be called,
that the mortgagees and lienors of the defendant
corporation received from the appointment of a
receiver of the defendant corporation and from his
administration as such receiver, was in having part
of the properties sold in the receivership proceed-
ing and converted into cash. This might just as
easily and certainly more expediently, and at less
expense, been done in the foreclosure proceeding
of your appellant, as the receiver, under order
dated October 7, 1930 (p. 8), asked and obtained
leave to deposit the balance of the funds after
paying and satisfying the allowances with the Clerk
of the Court of Chancery to abide the outcome of
the proceeding, to determine the validity and pri-
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orities of the respective mortgages and mechanic
liens in the foreclosure action commenced by this
appellant.

(b) The items of September 2, 1930, in the ac-
count of the receiver (p. 101) to Newark Star Eagle
and Newark Evening News, were improperly al-
lowed. Due to the negligence and carelessness of
the receiver in preparing the original order to sell
free and clear of liens in misdescribing the prop-
erty and not discovering the error until just prior
to the .sale, it was necessary for him to secure an
amended order to sell free and clear of all liens
and re-advertise the said properties over again.
The estate should not be charged with the negli-
gence and carelessness of the receiver or his coun-
sel.

(¢) The item of September 3, 1930, in said ac-
count (p. 101) to the Passaic Bergen Lumber Com-
pany for doors supplied to George Moore, former
receiver, should have been disallowed. The orig-
inal receiver, George D. Moore, Jr., filed no account
and the subsequent receiver was under no legal
duty to account for the administration of his prede-
cessor. The Court of Chancery, speaking through
Vice-Chancellor Van Fleet, in the case of Lehigh
Coal & Nau. Co. v. Central Railroad, 41 N. J. Eq.
167, at page 171, said:

“I have always supposed the law on this
subject to be so firmly settled as to be beyond
all question, and that it had become an axiom
that only the parties to a contract, or their
legal representatives, were bound by it, or li-
able at law for breaking it.”

Thus the Vice-Chancellor reasoned that contracts
made by a preceding receiver imposed no legal
duty or obligation on his successor.



(d) The receiver failed to attach to his account
the vouchers showing the payments although the
rules and practice of the Court of Chancery re-
quire that an itemized statement of the moneys
received and accumulated interest, if any, and dis-
bursements together with the vouchers showing
the payments made, should be attached to the ac-
count and filed therewith. In the case of Conover
v. West Jersey Mortgage Co., 126 At. 855, at page
857, the Court said: 96 fq.441*

“It 1s the duty of the courts, whether objec-
tions are or are not made by creditors, to su-
pervise and closely scrutinize trust accounts.”

The Court further said (p. 861):

“There is no reason why the creditors of an
estate in the hands of a receiver should re-
ceive any less protection on an accounting in
chancery than is required by statute and rule
in the probate courts. It is hardly to be ex-
pected, and should not be required, that small
creditors should either in person or by counsel
inspect the accounts of receivers and file ex-
ceptions as the only method of protecting
themselves on an accounting.”

It is, therefore, respectfully submitted that the
exceptions to the receiver’s account should have
been sustained and the account disallowed.

POINT II

The substituted receiver being an attorney-at-
law of this State was not entitled to counsel, there
being no special circumstances shown; therefore,
any allowance to counsel for the receiver was im-
proper.

Vice-Chancellor Lan e, speaking for the Court of
Chancery, in the case of Bailey v. Glormine, 102
At. page 634, laid down the following rule:
881*tl#¥ Eq.254
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“A lawyer appointed as receiver is expected
to act as his own counsel, except under extra-
ordinary circumstances.”

This 1s still the law today. There were no such
extraordinary circumstances shown or recited in
the receiver’s petition for the retention of counsel
(p. 48) and it was, therefore, improper for the
Court to appoint counsel for a lawyer receiver.
The only duty performed by the receiver, being
the sale of the.properties, the collection of the pur-
chase price, the application for his fee and fees
for his counsel and the turning over of the moneys
received, less the allowance made by the Court, to
the Clerk in Chancery. He did not even attempt
to find the amount and priorities of the various
creditors’ claims and make distribution, but left
the creditors as he found them to have their rights
determined in the foreclosure action commenced
by this appellant previous to the adjudication of
insolvency.
Chancellor W alker, speaking for the Court of
Chancery in the case of Conover v. West Jersey
(~.,1267". page 855, at page 858, said :
“And while a receiver should be allowed
reasonable counsel fees for legal services ren-
dered necessary in the discharge of his duties,
he will not be allowed fees paid to counsel for

services which are the ordinary duties he is
presumed to know how to perform.”

The receiver performed no duties nor was the
insolvency of the defendant corporation such a
complicated cause as required the assistance of
counsel.

It is, therefore, respectfully submitted that the
receiver was not entitled to the appointment of
counsel and there should, therefore, be no allow-
ance of counsel fee. And counsel for the receiver
should be ordered to pay the same to the Clerk in
Chancery or your appellant.
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POINT III

The allowances to the receiver of $750.00 and to
his counsel of $750.00 were excessive and uncon-
scionable. The general rule for the allowance to
a receiver and his counsel, in cases of dissolution
of an insolvent corporation, has been very well
stated by Vice-Chancellor Church, speaking for
the Court of Chancery in the case of Bock w.
Columbia Brewing Co., 133 At. page 516, where
the learned Vice-Chancellor said: 99 !L

“In determining amounts of allowances to
counsel and receiver in dissolution of corpo-
ration, quantum of estate, as well as work
done, must be considered.”

The receiver in his final account charges him-
self with $6,823.51, but, notwithstanding the small
amount of the estate, in the notice, sent to the
creditors of the application for receiver’s and coun-
sel fee (p. 95), he states that he will request an
allowance of $1,250.00, as receiver, $1,250.00 to his
counsel and an allowance of $150.00 to the solicitor
for the complainant, who, incidently, was also' the
solicitor for the receiver. These allowances, if
made, would have been 39% of the amount re-
alized by him as receiver. We see no reason why
such an unconscionable request should have been
made except that, as so aptly stated by Vice-Chan-
cellor Lane in ~asa of-Bail Glormine, 102
At. page 634,"wnere*me marnea Vice-Chancellor
in commenting on this practice said:

“There has been a tendency sometimes for
officers of the court to ask for more than the
services may be said to be reasonably worth
upon the assumption that the court will, in any
event, upon objection, cut down the allow-
ances. The court ought to be able to rely im-
plicitly upon the representation of its officers
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that in the view of those officers the amounts
that were asked for are proper/

We cannot conceive that the receiver and his
counsel ever hoped to receive the full amount
which they notified creditors they would ask for,
and their only object, as so tersely stated by Vice-
Chancellor Lane, was to ask for a sum large enough
so that, when the Court would cut it down, they
would be more than amply repaid for the work
done. The receiver and his counsel filed no state-
ment as to the amount of work done, the time
consumed, or anything that would give the Court
an accurate idea on which to base the allowances.
The fee allowed to the receiver and his counsel,
based on the quantum of the estate realized,
amounts to more than 21% of the value of the es-
tate. This, we contend, is beyond question ex-
cessive and unconscionable.

Vice-Chancellor Lane in the case of Bailey v.
Glormine, supra, after commenting that the re-
ceiver had performed his duties with most pains-
taking care and efficiency and had realized the sum
of $13,000.00, held, that he was entitled to a fee
of $750.00, for acting in both the capacity of re-
ceiver and solicitor, thus granting an allowance of
practically 6% of the quantum of the estate.

The chancellor in the case CZhljr
Haines Co., 122 At. page 114/after reiteraffng ffie
rule laid down by Vice-Chancellor Church in
Bock v. Columbia Brewing Co., supra, allowed the
receiver and his counsel the sum of $45,000.00 on
an estate of $1,000,000.00, or 4y2% of the quantum
of the estate.

In the case of Eisler V-Znler”aic Tide Examiners,
Inc., 148 At. page 651/ wmcn as* an %f)peal from
the Court of Chancery to this Court on the ques-
tions of allowances to the receiver and his counsel,
the Court held:
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“Where receiver of insolvent corporation
handled assets of approximately $25,000.00
allowance of $2,500.00 as compensation for re-
ceiver’s services, of $2,500.00 as attorney fee,
and $1,000.00 to auditor, held excessive, and
would be reduced to allowance of $1,000.00 to
receiver and like amount to his counsel and
$250.00 to auditor.”

The allowances asked in the Court of Chancery
amounted to 20% of the total value of the estate
handled and this Court in that case, speaking
through the Chief Justice, held the amount exces-
sive and reduced them from 20% to 8% of the
quantum of the estate.

Vice-Chancellor Church, before whom this case
was heard, in the lower court in the case of Bock
V. Columbia Brewing Co. took a radically differ-
erent view of substantially the same question,
namely, of amounts to be allowed receivers and
their counsel for their services. In that case the
receiver sold the property of the corporation for
$56,000.00 and requested an allowance of $10,000.00.
The learned Vice-Chancellor in that case held that
the request was excessive and allowed the sum of
$4,500.00 or approximately 8% of the amount of
the estate. The learned Vice-Chancellor, in that
case, further remarked:

“While I have no doubt that the receivers
and their counsel did excellent work and sold
the property to the best advantage, I believe
such a percentage of the estate for allowances
is excessive. Consideration must be given, not
only to the work done, but to the quantum of
the estate.”

In the present case, the receiver sold the prop-
erty for less than one-half of the appraised value
thereof (p. 36). The same Vice-Chancellor, in the
case of J sewRefr~erating Co., 142 At.
page 17 m an appncatioftior receivers’ and coun-
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sel allowances, where the receivers handled
$4,291,096.98, said:

“The receivers asked for $10,000.00' apiece
on this account. If I allowed them this on
the moneys they have actually handled, it
would amount to about 2-1/3%. I think their
request is excessive. I will allow the receiv-
ers $4,000.00 each. I do this largely in con-
sideration of the quantum of the estate, and not
because of any serious work they have per-
formed.

“The counsel requests the sum of $15,000.00.
The memorandum submitted is vague as to
what actual work counsel did in this matter.

“I fail to see how I can allow the sum asked
for. In my opinion $2,000.00 is ample for the
services rendered, according to this account.”

In the present case, no memorandum, whatso-
ever was submitted to show the amount of work
done.

The Vice-Chancellor cannot have been correct
in both of the foregoing decisions and in the pres-
ent instance, and we respectfully submit that the
decision in the Bock v. Columbia Brewing Co. and
in the New Jersey Refrigerating cases is more in
keeping with equity and justice than the allow-
ances made in the present case.

In the case of Glazer v. Aodjij~S"tigrs
rant, Inc., 149 At. page 44,/which was an appeal
from the Court of Chancery in which the question
of allowances to receiver and his counsel were in-
volved, Justice Kaq&@h speaking for the Court
said:

“Allowance of $2,500.00 to receiver of cor-
poration where proceeds of sale of assets were
$6,706,00, which was insufficient to pay pre-
ferred claims, held excessive by $2,200.00.

“Allowance made to counsel of receiver of
corporation where proceeds from sale of as-
sets realized $6,706.00 which was insufficient
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to pay preferred claims held excessive by
$2,350.00.”

In that case, as in the present case, the amount
realized was insufficient to pay the secured claims
in full and this Court reduced the allowances.

In the present case the sum of $6,823.51 was real-
ized and we respectfully submit that the Court
should, in this case, as in the Achtel-Stetters Res-,
taurant, Inc., case, reduce the allowances in the
same proportion.

It 1s, therefore, respectfully submitted that the
allowances made to the receiver and his counsel
are excessive and should be reduced.

POINT 1V.

The receiver, upon his appointment, should
have realized that the claims of the secured credi-
tors were more than the value of the estate and
that the receivership was a dry or naked receiver-
ship and should have asked leave of the Court of
Chancery to abandon the properties and be dis-
charged.

Justice Kalisqh speaking for the Court of Errors
and Appeals, in the case of Glazer v. Achtel-
Stetters Restaurant, Inc., 149 At. page 44, at page
46, said: X06 N-+J * Bq.*X5G -

“The fact that there were preferred claims
of creditors which would more than exhaust
the assets of the estate was, in itself, sufficient
to stay the intervention of the Court of Chan-
cery in the matter.”

The receiver realized as early as the petition to
sell real estate, that the claims of the secured cred-
itors greatly exceeded the value of the estate.
Yet, notwithstanding that fact, he continued to
administer the estate and to sell part of the proper-
ties over objection of the secured creditors.
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The learned justice also laid down the rule that
“Where it appeared early in pendency of receiver-
ship of corporation, that nothing would be real-
ized from assets which could pay in full, or even
a substantial part thereof of preferred claims, the
Court should have discharged receiver and dis-
missed the bill.”

The receiver in the present instance should have
applied to the Court to be discharged and for a
dismissal of the bill.

It is, therefore, respectfully submitted that, the
receiver having neglected to inform the Court that
the claims of the secured creditors exceeded the
value of the estate, he should be discharged
without any compensation, and be ordered to re-
turn to the Clerk in Chancery or this appellant the
allowance made to him and his counsel.

It 1s, therefore, respectfully submitted that
for the reason heretofore stated the decree of
the Court of Chancery should be set aside, or
so modified as to be agreeable to equity and
good conscience.

Henn & Bur r,
Solicitors for and of Counsel with
Appellant, Florence A. Sullivan.
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