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CONCLUSIONS

AND

ORDER

Piltzer, Esq. ' AttorneY

Esq., AttorneY for

#ry52
GN4INI RISING' INC.'

A N.J. coRP.,
T/A JACK'S PLACE'

APPELLANT,

vs.

BOARD OF COMMISSIONERS OF TIIE
BOROUGH OF AVAIoN'

RESPONDH{T.

Piltzer & Piltzer' Esqs.
for APPellant.

Gaver & Mead, Esqs. r bY
Respondent.

INITIAI DECISION BEIOW

Hon. J. Roger Persichilli' Adrninistrative Law Judge

Dated: April 25, 1980 - Received: April 28' 1980

BY TTIE DIRECTOR:

wrltten D<ceptions to the Inltlal Decision'uere flled
by trre .ppJii"i-{-iia-a wrrtten-ei-""Jr """ subr0itted on behalf of
ttre responi6;t;-pd;"-ti to tl"r'l' c' 1122'17'14'

In lts flrst Dcception, the appeJlal! Srgues that the
action of ii"-i-o."aJi-iornrnfisloneri' should be voided because

of the ,""-oi -""-iir"E"a upp-freparedrt resolution, and the
alleged potifucat preEsureb anl-ii'truence attendant to the
considerati;;';;-tf,;-B""ra-of app"llant r s renewal applicatlon'

' 
u""rt ti r""gg$:I#:::.Hr*: Adnrnlstrative Law rudge, the' iiil:pi.+fu}!i+et,#ffi
lnapposlte.' 

-fi;;-d; i-{+tta. qv conpetent prog{P. of unreason-
able actloi rtdii,ri-preaicitea' aoieiy upon-p oIltical consid:
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eratlons to
ci

eufflclent extent
f the Cl

to
of *H'bi,ffi':i:"i1t""15.or

t, A large ground-swell of-publlc opoosition to appel-lant's
operation ana proposei"ii-r-"r' ;xpansibir clearlv appears fron
tire evldenc" "aa,r""dl*tt5-tt 

i6ri{i Jal pre-deterirlned actlon
asainst appellant ""'*'"t'g"n"i 

or punishnent' I reJect tttis
nii"ptrott- is wltlrout basls'

Appellant frrrther argues. that Epecial conditions nay-not

p? -*#:*:I[ip:x*i:' :n:iiil;H"b6i$TE"il,E"$"I3'ii'l.lcense. cltingffi
Lacqua, 92 N.J. SuPe

rn Lacqua, there uas no conpete?! qtPPo"t {q" !!: 11p.o"-
ition of special "o"'aitiii"'ifti"['fit:'tea 

tire patronage to whom

a retail consunptloriii"liii"J couftt se1l a1cohollc beverages;

tn effect, the conorti6iJ-iip"i6a.transiorted the plenary retaiL
consuroptlon license i;;;-fii;b llcense' rn the matter sub

-iudice. the Board "'t-"'"6"ito"ied 
nlth-extstant nuisance com-

frii$:Es ref erable tJ"d;"4;iiiioni ol""oellant I s Licensed

irusiness, and a 6tronJ-i""i that an "maitiion 
of outside sales

;ilie-;il";nbaie such*Problens'

SpeclaL conditlons, such as prohabiting outside sales

.ra "oi5ii'fi";;'E-66, 
are propbr when wairanted bv the

f actually-demonstratffpioi-r "ti- c bnf rontins the 1 s suing

authority. ' Erlletln
28O, Iten 5.

The normal privlleges- attenilant-to a license can be

restricted ty specrii-"oiaf tf on lmposed- pursuant, to 
-N' {:91 A'

?;rlia?l"n;irt*"qfl "fi:#{:*"i*'"t*"lif,i'1"'l!ffi 
?1"

ceneral proposttionTJi'TJ"irr-itt 
-irtis 

D<ception as lnappllc-
Euie-to the-natter @ 1E!.q9.

Renalnlng for conslderatlon are.the speclflc 
"P-:9i:1

conartiif,!-'irilE""a d-i[;-B;."d--td, ln oarticular, uhether 
"

thev are supporreo ;i' iii; i!"o"d ""'""""!it"v; uroler as-to their
their ablltty to aciie.i'6-tir"-opi.ctlve souEht: and,/or proper

wlthln ttre acope or'ir'!-d-dtr'6iic severage-Law and lts reg-
u1atlons.

My revlew of the record lnillcates trrvo doninant factorsi
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:H".*:fi ::;:H#:lTvi{,iiE:"#::":i:::e*ft '-qi*'i!:lF:"outslde areas bv.in;-;p;;ii;E. 4" ?99dia-ii trri deroonstrated'

mlsance activliles'tl#iiiilbie- to appellant!s patrons' occur-

;ilf;";i,i,,iuv.'t;i:l:.:1f;:tg"d;"*t' for. exanpre' the

;oii6e reports subnl

I find no direct support to I3ITPI a dlscontinuance of

ttre liniteil outsiae'iit-e-lia -cottst"ption of a1coho11c beverages

conducted bv ttre tpiEiitjo{-riiinq'past trtree years prlor'to
this appeal. rnere"ii-io 

-ieitinony^referable to nulsang'e type

;;iiviii, s""er1!:1. ?t'$i"i:ii::t i'Jffitl"l? ji;-it"l?'i"*l?

$h":iiFi:l'i??# {"8il*;?;:!"ltl*Ti:+::l*t":i:ili"ffi '"
againstsaneas""'.roitii.ii-iy'e-irrst.arrdsecondspecl.alcon-
ditions.

I sha11 affirm the thlrd''{o*!I' avrd fift}r special-con-

dltions which prohiilii^Ioi'itiilc-tio1-91 an outslde bar' and anv

firther expanslon.oi-irtE-?lrea rol-9yl:td" sale or consusption

b:r appellant's-patr-oni'. +"1 contenp]3ted expansion has appar-

H*'rf*Pttlliq$.#r$**'+l
and its requireroen'
retalned.

TtIe slxth special condition.ls supported by conpetent

r" ".'Terr. -:i :l*i{:?hn }ri"hr*x" B:ti'l:a:' ii ::fi "''the clean-up snau

ill'$iHli::,H'iia* n*m'iliil'*'ri.nirq iiililE::'
which,inlt6err,"'iiii-aiiiiiinlr'enLiei$orhoodresidents'

Tlle aeventh speclal co-ndr-!io1^i: pToper ?19^19:"""?"v'
rrre tiie-rilii--*ta-i"iu;; ;f "!!:"9Pt" 

is reasonaote' +

liihi-"'",,a q= "{t;ii:=p*}:f :rilr:*:""*'3iffili*3"lll'o,,"itles to Provide c

iirrtr nuriance tYPe activlties'
nre e{ sh!h- spec la1 condition -rep#T::itf, #"#"?t:oe:i"'

or tne-ii6ara-ot- 9"Hl:;t?f,:"3'33f;3iilt";i"lilriy-ylg:I th"
ls not cognizabl e una9l- :'j:-::":'j";:;"i;"a- "Etrvrtr" nust be
facts hereln. ^tty;;i;ritrott"-or 

requLred actS'vltynusr
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pursued th'ous+ !!e "i.i:*:?5":: l"3lllr"*il*:"iri: :::.ffi;".ictpalltY or 6tate'

ti' craiiri'ili _"1'_ ::i':iiiil"::r:gr:';"3":i#;"'.:i"f dlliF*
lffi:i"rBl:3'tS"tB3lillltt'hlifi3ii; ;&";E;-late or serrulce'

As lndicatect heretofgrg'.t-h: only oeroissible area shall

be that patlo area #';ff(Z;t-"+pt""-r:iil"t5:t Bil"il3"t-
ft;;-;A-;n1v for.the ltnited tixo-e per

iil:kft ""#Xi*:1".3'ii  lla,m "f x# "ifl*,tTl'*l 
3"3H""

5n6fi-iJtrvrty at ltrs next renewar'

Havlng carefuLly considered. the.entire record hereint

inc).uctlng the transiiip;;';-iii';-tJ-Jiii-o-"v' the e:(hiblts'' the

urltten sunmations ;i'fi;- nqf ;1t-11e-ittititr Decislon' the

fi ifi Eii iiciptions iirJ''i- tv-tt': :ip"i1ill"Su#inX'11:3?$"
**:lu::lllit"lg S"d;"lsl.!;?!i'=1i;;-;;''-dse- 

and. adEpt

6arne' except "" todriied hereln' as ny conclusions hereln'

Accordingly' lt lst on thls 6th day of June' 1p8O'

ORDERD that the actlon.of the Board of Connlssioners of

the Borough or evarJn-uE-ina t49-""t"-ii-fiereby affiflned in
oart. r.eversed rn plil'-;ti;odiriea in part as heretorore

ioi"6; and lt is further

oRDERED that the rene-wal of-apirellantts license for the

l::?-* tffi#lni:'st"F:;ni':i"n:*:l"enBil:;:t":"o-
\r/ "'---*-"f,tri ti Peroitted'atalcoholic beverages. Fna*+ "Y-P:'.i:::::' ;Eiilii"i-t;on! (ilest) :1E:^Rf-1*'"H?i;:

(1) Ortslde -s*e consumPtion
alcoholii 6evergges. tha11

-Effl"iHu';;'i.t;;-;frar'-7ioo 
p'n' dallv ;

avtat
be

of
the

premi ses

(2) No outslde bar or "*PA?19" 
of the

outside areas of.thJ-ii"E"""6i" pT:li:?" to enable

or facilltat" o,,t"'d"--";i;-;; coirsunption ehall be

pernittett;
(f) The area presently used for parklng
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ehal.l renaln avallable f91 s39e unless othenvlse
saived bv the il""i"E-{ilo"+!Il-or unless other-
wlse ordered b;-;-;ffirt-of pleiriry Jurisdictioni

-- (4) The llcense" "!111:-lo 
later than'"

e:oo a.nl 5r tiil ioiio'ing.n9"lllg' clean up au
- bar related aJ'6ili-"na liEter wttfiin a mlnintrm

of one urocr oi'iie-ircEnsea preroises; and

(5) Th9-1l-cense"^?!1111^fton 8:OO p'm'

until one-htli'iti-;ilr after--ciosinE' station
tr^ro (2) attenaanii or securrty-persoiriel to the
exterior or tffl'iic6irsed-prenisbs to properly
pollce ""t", "iJtnJ 

piir<ine-ar91' to facilitate
iatron ingresi'ind--egi"s"' "g*l?1 

distr'rrbances
incl noise; toiifoi pErrtrn!' pT9Y9"t rerooval of
op en contal""I-"- i't"il-iiiE- i ic bn sea preroi s e s 

- 
by

:tF:ui'iitii "* :*ltl' Lilt"i'""l3ltnEi* "

oRDERED that ny order of June.27' 1g7g' staying a portion

of the speclal .orra;{ili.!i'uE-ana trre ian6'ii rrer-eUy-vacated'

JOsEFTT H. LERNER
DIRECTOR
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IN RE: INITIAI DECISION

GE!{INI RISING, INC. ' A NEW :
JERS€Y CORPORATION, t,/a JACK'S : DKT. NO. ABC 2849-?9
Pr'AcE' 

AppELr,ANr, : acENcY DKT' No' 4352

v.:
BOARD OF COMMISSIONERS OF THE ;
BOROUGH OF AVAION' :

RESPONDENT. :

APPEARANCES:

Piltzer & Piltzer, Esgs.' by David S' Piltzer, Esg"
Attorney for APPellant

Gave! & Uead, Esqs., by Eric D. Gaver, Esq',
. Attorney for ResPondent

WITNESSES:

Fo! the ResPonden!:

Steven Shuttleworth ' Detective' Avalon Police
Department

Robert J. tfeeil, CaPtain ' Avalon Police DePartnent

Paul J. Gossin, Jr., Resident of Avalon Borough

Will.ian P. Dodil, Jr., Resident of Avalon Borough

Phyllie Dodd, Resident of Avalon Borough

Sharon T. Zachary, PloPerty owne!, Avalon Borough

-Harry L. Baxter, Resident of Avalon Borough
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ttre APPellant:

John Erkert. Presldent and General-!{anager of
'6'*ti"f -ni"ing, rnc', t/a Jackt s Place

g1,sEn Quinn r Councilrnan of the Borough of Avalon '-i.pt"*U"t l9?8 to June 19?9

R-1
R-2

R.3A
R-38
R-4

R-5

R-6

R-7

R-8

R-9

R-10

R-11

A-I

A-2

A-3

A-4
A-5

A-6

Tax MaP, Borough of Avalon (one.Page)
Petition in opposrtion-io srrilaing eermit *6558'
i;;;a1";"cici s price (twenty-eisht Pases)
;;i;;"it oi r,"tt. Russo (two Pages) .
liiiai"it of tlarlen Price (two pages)
;:;;;;-;"-opp""iiio",-dated iJtrre months or
April, May and ,r"""--iizgl Previously Marked for
rhentification o-1 to o-rz' ano u-re-
Form r,etters in oppiiilion, ireviously rdentified
ls o-1S ( forty-one Pages)
ii.i.i-"i-iorice rnlidenl neport-s' re-Jack's
;i;;;; Police DePaltment' Boioush of Avalon
(forty-one Pages) -Letter of Reverend eoyg-T: gYlvest:I-lo itosePh H'

;;;;;,-e"t;tl-rulv s,- le?e (three 
-Pases)iii, 'i!it"i"-"r oui""iion Addressed to t{r' Gaber'

counsel for ResPondent
iiiii!"iipi of t-he r'ii""tt" of the special Meetins
;;_ih;-;e;td of comnissioners' Borough of
Avalon, ilune 13, 1979
TranscriPt of the uiiutes of the Special Meelin9
;;-ti;-$;ta or cormnissioners' Borough of
Avalon, June 19 ' 1979
iliiiiiii"" rl". ig-iiz, captioned 'Renewal of
i;iliiiy- i; tai 1 coniurnitio-n Li cens ?--gTi"iii;-i;;' t/a Jackt" pl"le-state Assigned License
iill-ii3oi:ia-ooe-oor, with conditions"

Schematic Drarting of Aval'on Between 36th andl

40th Streets, sounded by Dune Drive on the East
and Ocean Drive on the west
Eiiiti""ili"n of nxrriuit A-1, North from 36th to
32nd Streets
ciiti"""ti"n of sxhibit A-1' southi-Boundlect bv

;;;';;i;;-o" tr'e'ii"i ind'rourth Avenue on the
Itest, incluaing canai-sttttt' 39th' 40th' 41st
and 42ndl'Stleets
color PhotograPh of Jackrs Place'-Inside Bar Area

rato color prrotograihi-oi 'lac:<'s Place from the
Corner of 36th Stleet
rato Color pnotograiiJ Depicting Entrace and Patio
Area
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ABC 2849-79 
:

A-7 frro Color Pbotographs-DePicting close-UP vlews
Cotttained on Exhibit A-5

A-8 'into color prr"IoeiiPh" DePicting ttre Parking Lot
of Jackr s Place

A-9 t$o color phJiigraphs-DePic!11?-outsicle Ba! and

Patio A!ea, i"L6" i" Appioximalely May 19?9

A-10 color Photog""ih-"i oe'ci< under construction'
Januatlt 19' 1979

A-11 color Photogilil ot Nettly-constructed Bar and

Deck at Jackrs Place
A-12 Color Photogtip;t-i""fing south on Ocean Drive'

i.Pi"ti"g Jick-'s Place on Left

BEFORE THE FONORABLE J' ROGER PERSICHILLI' A'L'J'

The matter sub judlce is an appeal from the action of

the Boaril of cc'mrni'ssii#tttftnE-goroo'oit of Avalon wlrich' bv

Resolution No. ?e-r;;"''^iii-t!i il-i:ry-it; iizg' denied apperlantr s

aoplication ror a piEnity'i"t"fr consunoiion License without

c-onditions. APPeUant s-ought to renew-its Plenary Retail
consumption r,icense 

-'rii'-iE6i:si:004-001 for premises 3601 ocean

Drive, Avalon' uew leileil--saia license-sas-renewed with condj'tions'

Notice of ApPeal ""a-i-pi'iftlon 
of |eeeat and a Request to stay

the conditiorr" *"tt'"!;;;-;;-;""e-2i--' Lg79 uPon JosePh-H'

Lerner' Director' Di;;;i; ii eiconorit-i"t"iie" contlor' Deparunent

of Law and Public safety'. A+ A""I":-wis filed-on behalf of the

respondent, goara oi-iofunissioners of the Borough of Avalon' on

Jult 2, 1979. sv oia!i'e"["a-i""t 27 ' L979' Director Lerner

staved certain p"r"ili-" ii-it.-sp..iai. conditions inposed upon

the appellant's ricilsl'--rititi?ier' n! transmitted this matter

i.i=rf;!"6iiiiiJ ir-raiiii"*ili""-r.ay ig' derermination, as a

contested ""=., Po'!ii"i-tJ N.J.s.A. 52:14F.1 et 1eq.

A hearing sas cotlducted - 
on November 1' 1979 and

continued or, ""rro"f";i.-i;80-;i 
the--cape Mav countv Library

Meetine Room, caPe itt'6;;-p;95;-5;-iersiy' rhe'parties were

qiven f,ull oppotto"JEi io be heardl-"ll to crois-examine witnesses'

f{ritten sumnations'lni iepffes Y::: p"totitt"a and the hearing

;;;;;';; closea on March 26' leso'

By Resolution No' 7g--Lg2t-adopted June 19' 1979' the

comissioner" ot ti!'i;r"istr' it-i""r""-iii"t"a a Plenarv 
- 
Retail

consumption r,r".,,t!=e-oi-ii3-ptii"a--conun5ncing July 1' 1979 to

Genini Rising, t./a Jackrs Plice' subject to the following
conditions:

'a. No alcoholic beverages shall be Pernitted
to u. t"ii-iiit irrE-ouu6or bar facilitv-or'

- outside ;; ;'h;-;i"ting- exterior walls of the
existi"g-!ti;l$iE-J" €tt" licensed premises'

PAGE 8

DKT. NO.
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b. No alcohollc beverages -shal).-be
lo uL .ott"t -.d at the outdoor bar

!:*:#:;;"H:'l? ":*H'3:":i::: 
.

c. No alcoholic beverages shatl be Permitted
to be sord ii--""ft""teie|11e1-oool area or

- beyond the liitii"g exteiior-wails of the

- existi,,g "tfiiit;i"-o" 
ttt" Iicensed premises '

d- No alcoholic beverages shall be consuflfiieil

in the .ot'ttiilitta pooi 9!?3-or bevondl the

existing t"i"ifoi-*"i1s -of the existing
u":'fai"g on the licensed Premises '

e. All of the prernisel l-ow- used for or
provided r";";J;'il;-;l+t be^letained and

used for ptir-i"g l""ePt- so much of that area

as may u" piitiit"a t-o ue used for a Pool
area bv "i;;;-;i-; 

deterrnination in ttre case

now pending-i" !1"-1t' Jersey superior court'
iio.rlt No' c-3445-78'

f. Licensee shal1 inmedti"!:ly followins
closing, "i!"i""p-uit- 

related litter 1ithl1' ---
a ninimum ii-d""-ui""k of the licensed premases'

ct. Licensee shall' frorn. S:00 p'U' until ll

t;";;i;;t-h"'Ji"s' -provide,ror two (2)

attendants Ji-"tt"iitv Persgy'rer to prevent

1i5*i'l]:"'*i*:*i*l"tiil*' l; +i'-:ir :"
erivale "iiiil!il;;t*::::.'esidents 

for anv

PurElose t r

h. Witbin 90 days from the date hereof'
licensee "rtlir-"ii"st- 

for a stucly by the
caPe uav iouniv -neaith !9ltlp"nt or some

otrrer recoi"i''ta "gtttty 
or consultant for

aeterminaii'Ji-i" t6 *tt adequacv of .the ::il::
ana uatnroii--ticiiitres -on -€he 

premises dur:-ng

pear nourJ ;"a;ithG r8o.dlavs irorn the dlate

hereor, ti.-iliiii"i-li9-"1t1-9r said studv
shall be iirli-*iirt the Borouch clerk' Prior
to the ""*i-Iipii"ition 

f,or'rEnewal of this
license, ilv'55ei;i;iii i"trrrties indlcated
in such ";;ay-;;;ii 

be constructed"

Dlrector Lernerts Order of 'June 
27' 1979 stayed "that

po*ion or-ir r, t tillil":*:r irlli*: $,iql5iii:!:v""""'on ttre exterior of the llce"::o^::i'ii:il-;-;'.'-"" the exterior
permlt sale and t""Jttipii"" at that liniied area on the e:

iradirionally usecl ii'lppEir;t.--s"r"'-iiE-cottsnmption at or from

ttreoutdoorbar,racirityorconrerpr"tEc-pio-i-ir'."isnotstayed

perni.ttefl
facility or
of tlre
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the license was sought are in
the Borough of Avalon'

and that asPect of Special Conditions a' b' c andl dl shall-remain
t-n full f,orce andl .;i:;;;-;;'-il-i;-i";ihei orderea that all or
the rernaining speciii-EJiai{i""" straii iimain in full force and

effectr insofar "" ti.i-"ftooia p""*r"tt tro ottr.a"ottable hardshiP on

ipplui"t.'
Appellant's PetLtion contends that the - 

action of the
respondent t"" .ttor,!oo" 

-toa-;to"stituted an arbitrary and

capiieiouE decision ana- aorot'ntea to "tt "loit 
of the discretion of

1ff5-iiiiiin-c"rrii"i6iiEri-i" 
-trrur a plenary Retail consunPtion

License without .""iiEi"""-ifroura natte bee-n issued" .' Further-
i3iE, -it-.ii.g"" - tit"l-trre- " conaitLons are undulv burdensome'

restlictive, arbitrii' ""a tipiicioPs antl"'wourd constitute an

ffi;-;;;i;itip-"" trt.-aPPellairt in his attemPts-to-g?il::t
business. . . " n."poiE.ilii-i"jr.i--alinies sai-a allegatj.ons and

;;;;-ih; r"ii&riis-;i"""J"-i"ppo!t the Boaldrs actions:

1. Those grounds detailed and set forth in Resolution
79-L92i

2. Jack's Place constitutes a nuisance i

3. Jackts Place sought an illegal expansion of a

non-confor:ning usei and

{. Ehe Prenises for nhich
violation of the zoning ordlinance of

Counsel for the aPPellant initially ?rgleg that-the
procedure by which the nesoiirtion was adopted is defective' He

lrqued that the "."o-il li"ti"t"a that'.at the June 19' 1979

neetins of rbe a,r.rli*elii;-;;-c.ili;iiott.t=, a pre-PreEared tvPed

Resolution had Oeen-iriil-ptior-io the hearing conducted on that
date. counsel statei thaf such a procedure uas "strongly
;i;;;p.;;;dl. i"_q,3-i#;i'4; . 

.;"-" ot 
*r! l9T?";Eiofi#iy n o"

ffi .ii.F"ol#iP""FiP*.,'-.;"!;-;G;'l;icourt,-ry:l:t.-
No. A-1814-?3. ercfri"gi-tr'"-+eer1i1 

-oiviiion did not reverse I'n
the Feldman .""", tt- gi't'e cleai- notice to all municipal
i'i!"^iil":"*,;;i;i.;'d;i-d;-;;'--;iip"-p"na5ef ,1gs9]ltion
creates the impression of a pre-deternined conclusion and an

inference of partlality on the Part ot the local governing body '
Counsel argued trrat tfr-e irnpression 

. 
of -partiality is Present

because the lnpositi;-g;'F;;iiii co"aitions on appelrant's
license had becosre 

'i-i"iitiitl issue. in a carnpaign for the
mayorarity of the slt'"iifr-"i-1"ii"1t-11t which Mavor Armacost vtas

oitted for re-election against a canordate ' Commissioner Quinn '
iho was suPPorted uv-J..[ Erkert' ttre piiniipa] oto":: of-Gemini

Rislns. r fincl tr,ii""i!i"!;";;-;t;id'out rnLrit' rhe record
revears that a p*iii fr;;;i;s;";-to"zut[ta for the renewar of the
plenary Retail C"""iiplio"-ii."rr."_foi-eemini Rising t/a Jackrs
place on June 13, iiiS'ii-g-ii-l"ia""cet ' rhe pre-prepared
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Resolution was adopted thereafter 9Il Jlne L9 ' L979 (R-10 ln
evidence) .t t "p".iii ;;r;;-;i lnt eoira 6r commissioners' rt
is clear thar the n ;Sriiii"" ias adloptedl subsequent to the

June 13, f979 Publl;-rt"iii"g-""d nofPreparedt in advance of the

hearing. At the u"i""ril-i679 rneerin-g,-'counsel for tlre Board

stated that he "at.i!a-"'forn-of resoiution so that ttre Connds-

sioners could have lliltirtiie-to-to"=iati-and discuss at this
meeLing.' Ee furthli"iaiin6a-i*tet tr'"t-trtey have the discretion

'to elther apProve A"-;;ii;"ii,91.or those-conditions' turn the

applfqition ao*n, oi'Lts'eii-conaitrgli't counselrs argunent that
the Resorurion was in3"i"-"'iri-oi-poriti."1 partialitv. 1:-?"t
supported by the-t"Joia. on the iontrirv' ilr' Quinn testified
that simila, "orror.iii!'r.i. 

irnposed ""-ti.. 
Whitebriar's Renewal

App1l.cation. rurtnErrnore, the -Lross-eiarnination 
of Mr' Quinn

ciearly establisheslil;l-itt;;d anple Jppottot'ity' as one of the

Conunissioners, to analyze nhat.was presi-ttttd before him at the

hearing of itune l3,--itit, and that Lhe Resolution which was

ii"l""lii."iry aaoptid-reiiectett the pubric sentiment'

The undisputed facts snb lglice reveal that the Borough

of Avalon is a smali shore resoFrcffitv located in caPe uay

Ei"iiil---li-tras ueen characterized.as a fanilv resort area'
Throughout trre yeais, -'il-[ut-!ip"rienced prirnirily res itlential
growth and non-cont'orning uses were ctett'ta upon Lhe 'enactment 

of
zonins ordiances. 

-;;;;; iric" is on"-"ittopri' rt is rocated in
a residenti.r rorr", 

- ii'"-"t:'gttb"ittood. compoied primariry of
single fanilv ateririg"l .;ili'; ;i* of duilex ancl rnulti-fanirv
dwellings. rrr. t."oi6 discloses that theie are only two other
connerical roc"troni-iiittin two blocks of Jack's Place' one

sandwich shop and "i."atif""tessen' 
irtioogtto"t !1:--Y:?::' Jack's

Place experienced "'Iti""iii"n 
from.a.iocai pul-servicing an older

clientete to a se"3oi;i;;i;;"" which enjoyi.ttte e1t19nase of a

younger clientere. 
-';;-t;-;;ioii to.improie-his business and

better serve n:'s p.tii"!, ir't-ii"piitt-oi-piopo"tg *:,-t?S"truction
of an outdoo, poorl-li--o!]rtdoor'uai and aLouldoor deck.in the area

presently used for'pilrin parring ' The present operation of
Jackrs Prace ProvraEi 

-"-t"^pt"ity- 
f or g50-patrons' witb an outdoor

area contairrrng tri=iil;;:--T# apperranl concedes that the

outdoor eatine tt.l i6!!-"ot ""tnti!9-a 
maior 9911:i-:: food or

Iiquor sales. Cooi"li-i"t-itre aipeffant his represented, in his
surimation, tfrat fris-ciient has rei.ovea 

-U"ift 
the- swimning pool and

rhe ourside bar. iir!i3iiii.l-lnE-r"=oE"-or tr,. swimmins Pool and

the outside u"t, "i"IiIt-;;i"G to the sPecial conditions' are

moot.

3he hearing conducted by the Board of Commissioners on

June 13r 19?g artoiiSa-iii"-iiuirc'ttre-oppot9"?itl to voice their
obJectlons to ur.-i!i!*ii-"? the ptenarl Retair consumPtion
License. tr," p*.i!"IpJi"-"e tJonlinuin-g-probrems ?:,l?i"t'
Iitter, vandallsn, pOirc urination' 

-liir?it congestion' the lack
of parkins.anit of 'd;;;.;;ilti""-6r-in outiloor-bar and swimmins

Dool. rt was g"""I;ifi-iti"tata-tn"t the exPansion of the bar

irouldl expand the existing Probrens
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The nature of the scopg 9f revien in €he € ry^:
hearing sub Judice y"i-liJ"ti""!a Pv -trti-iespectLveEo6set 

ln
their surmratrons ani-it;ii;;:--i-el'na- trral tle instant :??:"1
provides the roectran.i.:i';;; Uy-wr,.ictr 

-ift" iicttt"ee is affordedl
-the opportunity to ;;t;;t-;" 'the-i-ssue of whether the'Director

ff :' ":lii:::-ft ::'. i'll:li'fl"*i$!i"x"'::31'$":iti3s'H:''
subjdct to rures .";i;;;i";i;;;'9 i*po"e anv condition or
condirions ro rlle t;";;i;;-;i-itty ri.."i" ae"roEa necessarv and

Droperr subject to iti"g-ifirst ipptottta-ui the comrnissioner'n As

iong as the conditi;;;"itPi;;i teiite-to iire license in suestion

i#:ffi"Eiru
Gerlg. g. Mansrig+g il"i!iii.'-i"rrtli"-ieea'-ittt 3) ' the 'inposi-
Lion of such conorEiffii'u"-iiiir-.a by'the Director (Ars InP,

rnc. v. Dear' Burreiiii-zilil iien l) '..A r-enewar license is i'n tne

#" t".!:s"ry -""-"""i''iii;;i li..";-.lz*:::fli3 E;"#**' tttilJlL.-ie6, -sup. ct. 1945) ' where an i

Efrp-royea to test .rt! iiii!itil-t;-9!.99fiiiot'"' the Director must

determine whetner or nol the nuniciparili; s discretion in imposing

such conditions has-be!" Jiopetrv 9!erci'sea' By viltue of 1aw'

there can be no queslf"" in"t ttr-e oirecior has lhe authority to
nodrify conditions rii"I'ia-ili-"--io".r i"J"i"s iuthoritv,- thoush the

Director wirr not "$;ii;";; fiil i"agt"ni-i5r tttat of the' rocal

issuins authoritv ;;;;;;;;; rts- 6et6ntrination if reasolable

#H-"*u,*+:ffi;+t++;,*lli*mj'8""'e
At the hearing' the resPondent Presented five nembers of

the cossounity for i!!t-ifi6"v' eftitoogh'thE-it""ott" for objection

varied with each inait'iao"i, the c-onunon thread inherent to the

objecrions w"s tr,e"jil3!iliii"-,i-"i-ttre neighborhood. rle com-

munity concerns ""at-"!iI-i*"n[s 
aaaress"d-lf,t problens' of 

' 
traf f ic

consestion "r,u 
p"'irii;"iliilili*1e'-1n rnajol part'-to the

pations of Jack' s i;ri6i ' titter in-tnE 
-ro#- 

of- bottres ' ' 
napkins

lnd ptastic gr.""""-iiiii"[ta titlt J"ci's logo was saicl to be

frequentlv founa.ii iil:-;;;;;""ai"s neior'uorf,oodl' several

witnesses t""tt,t"E that saw Patrons urinating in public areas'

rhe concenso" or oiiii;; ;;; Lt"t trr.*i-"i-.i.it.a inore problems in

the evening no'rt"'[ioi-i"-[i"-E"itiroe noori of operation' The

testimonv focused G;; Iil" aistuibances-createa by the noise'

orofaniry rrra "ro*iii"r;'iniEt "ccurs-ln-the 
evening.and at times

iuuredtiatety atter'ii;-t"r-"r"".i ror. ttre evening. The witnesses

also testifiea trrai, o;;; ;;i-i;t"'.ti"t-tii-nieie wtrictr patronized

this establi"t*."i1'"f,""g"d tt-o -a ra irv or olcler clientele to a

vounqer element "6 "t" iore vocifeto""-tn"" an oldler or fanily
-clientele. rn. rj!t-ii"i--.ri.i-uiooetti-ri'i".i- bands -was 

supportive

of these oU".rrr"tili"]"-NorrE-of *t.-tit""""es. offereit by respondent

were aeaLnst tt" i!i!'ar-'ii-tt'e ttcenlJ--uut they were in favor of

the sPecial co,'ai'ii"it-itp""ta uPon the license' Furthermore '
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ai.u *.t. concerned that permission.to expand the use would expand

il:ro;]ii.,n;l--iir"ir-ii"rposire resrimon-" i"as reflective of the

testimony given before-tie soara of. Comiissioners on June 13'
1979. fhe Exhibit"'ii"ii""=ii-"outittta to the Board were also
iaiiit.Jin evidenciin the de novo hearing'

The respondent also- produced nembers of tlre local police
depaitnent rto te"ti ig; ;;-tha-problens that they. have faced at
;fi!;;i;.;;";ifi rhe surmner season. Alrhoush the problems were

not unllke trrose ,roriairi-iGE"iinc"a at other bars r captain weed

testlfiedt that there-[ir'u."ir-in in.r..s" in police activity along

wlth the Lncrease fo Uuiittess that ur' Erkert' the proprietor ' has
qenerated. rne t"siiiii'--"i-tit. "fficers 

reflected a general
:I'J!!i!ii'.h;;-d;-;;;aitr""" inposed.bv the Board would control
;:;;;H;';;P;; ;;;;;;;fu"- l=ioci"iedr with this estabrish-
ment. The officer.j--i"iii^otry also.refLects that the aPPellant
Hiiy ";;;"r.tE"-riirr-trr.-i"it'.r 

police department and that the
licensed premj,ses iJ'"J'i.ri-.o"h".t.a as other licenses ln the
nunlcipalltY.

The appellantt Jack Erkert' testified to the maruler

in which rre naiilaiis-iira-loriges his.ProPerty' under-his onner-
Siiiil-tii.-ippe uant--irnp!9"ia tnt Phvsilal aPPearance of 

- 
the

property and has naae- Litorts to iontrol th;- noise enanating from
his esta.blishment. 

-EpIliiit"fiv, tt!.closeil off the windows and

hadl installea carpetii! on th9 iirte:ior walls' Ee has-a1so
improved the restroJln--i"ciritie" ' ur' Erkert describeil the
interior of hls pra*i""" as a bar room, small dining room and a

Dackaqe store area.--;;";-."d Jocftaiis are also served outdoors
:i"tfiE-dii;; il-;h. ;;;i; t;;. or !!9 licensed premises until
iiod"p.i. -Jicr,s pi.-..-[i"-ueen utilizinq rhe outside patio area
for the pasr three i!"i":--c" testified tiat he "probably" could
qet another ten tabi;; i" titt subject outdoor area' Presently'
il: ;i!J"-;r;;--;;;;tis uusinesi is durins the evenins hours'
He has entertainme"i-ii.i"g-tn.-""."1"s. ri was hj's expectation
that the daytime uusine"i iould increaie in the outdoor bar-
..ii"g "t!.'. r'rr. di[.ii-"gt"ed that Avalon is-regarded as a
farnily resort .t".'"tta tha€ he services primarily-a--y?P:tt
clientele. rhe rrcJnsee- has not been sulject to any disciplinary
pioceedings with respect to his license'

ur. Quinn testifiedl that. as.a Borough. Corunissioner' he

seconded and voted'f;;-ul;-ilsolution - 
irnposing the. special

condltions. Ee fell-ih;;-di;;;-G' adeqilate opportunitv.for alr
;;;i;-t;-be treard-ai-ttre nearing, that the Board's actions
;;?i;;J-;a i.rE-r"-"ccord with-conununiry sentiment and that
there was " t.""orrii"-"ppoit""fiy to reflect upon the testimony
presented. rrrere Jil-tiliiroony t-o the effect of how he would
il;:1;;;e ei;""-";;iLin conaitrons not in existence at the time
of hie actuar .tot.,-iii'r-i-i"a-t"tn testinony to be eguivocal
and not relevant to the lssues before ne'

Based upon the testlmony adduced at ttre hearing' the
documents received-in-i"fa"""", 

-!6g9ther sith the Post-hearing
l"utiiir"n" received from counsell r FrND:
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1. rhe appellant, Gemini Risins, t/1/.1":I::..t1t""'
a corporation oi trt.-E;;tt;i New Jeisev' souqht to lenew a

Plenary Retalr co,'"t-iiiii itcltt=t' Io" osor-rl-004-001 for
prernises Lno$n as ,eOi-oc"an Drive ' Avalon ' New Jersey'

2. A Public hearing concerninq the renewal of the
plenarri, Retail co"""ii[ioi-ii;;"; for.ceiini Rising was

conirti,cp,ed on June ,i'"iiii,-ii-ir,i.rr-lite the appllcant and the

objectors r"t".gt*'"i'6ii-;-a arrpte oppoitot'ity-io present the,'r

respective po"t"to"" ii-trtt i"t"i issuing authority'

3. On June Lgt LgTg ' the respondent t Board of
consnissioners or *r!"i"i6t1gi-ii'e"alon' ienewed the license as

cenini Rising sith Iighl-i6i conaidons' reclted suPra'

4- Jackrs Place Ls a commercial establishnent locateil

in a resldentiaL zone '
5. Jackrs Place is a seasonal business which services

primarilY a Young clientele '
6- under the ownership of. Jack Erkert ' Jackrs Place

has undergone exterioi-atta interi-or physical irnprovernents '

7. Mr' Erkert has.made ef.forts 99 tol::o-r'.!1!1' sounds

which emanate from ili3'lJt'JiiJhrnent by sealing the ltindow areas

lii-J"tp"iing the interior walls'

8. Jackrs Place seeks to continue to serve Patrons

on the exterior p"iii -.iE.-oi hi" licensed premises.

9. Jackrs Place presently. intends to Put additional
tables on the o,..lilt'iliio'1i"" ii'tne pirector so perrnits'

10. ilack's Place ls a prirnary 
- 
cau-se of 

-parking 
problems

in this Lrrnediate itt" ""a-Ui 
viriue of its business adds'

neasurably, to traiij'c congeEtion in thj's area'

11. Jackrs Place is the origin of bar-related litter
found.in this irunediate area '

12. Patrons from Jackrg Place cause late 
- 
hour noise'

profanity ana ouje'cfi;";i; uenavior ;;-;A; when leavins said

€stabrishmer,.,,,,lli'itiliioi--i"tlrreits with the peaceful

occuPancy og tenanis 
-tilfiE"iaE;ts of the inuoedliate area'

13. The Special Conditions will control rather than

expand the proutern"-fi;;i"Ad-*it'n ttris establiEhment'

14. co@unity sentLment i- -s oeposett- to the 
' 
construction

of an outdoot pooiliii'aoor rar or ttre-ilpansion of the outdoor

usaqle of, Jack's Place '
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is oPPosed to the Present
Jackrs Place.

rhecase*$g"ffiffi
m.ffiJi,n " n"r"oo-to-p.rsoi"d;",,;;;- ii 

. 
q.-+!?li , -

cas6, the conilitions' flrpbsea upon -the. renewal of Genrini Rising's

license were di!ectiy:'fi;;;tbi"- t" qt""- inposed uy tlt Director

:ln Lyons and were "ii,ifiiifi 
based upon comn-unity sentiment'

rheE6ial conait:.i'ii ;;;'6;;ia iir 1'vons and the court

observed rhar rhe oi"i!.il-"] Iit 
-Gp"si"Fo-naitions (on tne

license transfer) rno"i-ttt''in a ieasotlJiE tu""tr in honoring

the local sentirnent'lipiEJ"ti-'u"g-:t y'e-"oaril neeting 'and 
at

t*,F."FJ;f i$i""*#;"*st3*53ii""1liril!!ii:#t..^
ffiffi-is sopporriv"-;;"fi;-i.iio'ns of tt-e-rocar issuing . 

authoritv'
Furthermore, ure ttrifiti"ittiti"" andl letters of objections
also evidenced rhe i!iiiii"-..*unity sentiment. while there

is little douut ttra'Jil;-;;t;;;ii.t"-tl""L"ct an outdoor pool

and bar area Precr'Pitiita-"t'initiatea the actions which gave

rise to this appear;-l*;"-;"t ii"a th"i ihe negative conmunitv

sentLment was tirnitidl'to-in"lJ Eingurai-""nsideiations. -r have

considered ur. app"ii"i;,"--riitt"tt-petition in support of its
pos*ion, tr," t""tiiiil-gi ili.lit5::": and the i:99:lt"
idvancedt by coun s e i-i"i titta that sarne ctoes not outweigh the

record in support of-tftt local boardrs actions'

The conditions imposeil dtirectly 
' 
adldress--the Problems

voiced before tttt iJ"iE' pinial-of the license was not

considered, "r,a 
tit"-iiii"ili"n oe conaitions was vier"red as the

;#;:;H;i"a-"e "i"i';i'--it'o"gt'-there 
hail been no Praor

ctisciprtnary pt"""!iiiil' ll i=-"rear. that such Proceedings are

not a Prereqtt"""-fo-in! irnposition oiconilitions' otd Mitl

3t*.*ti.+";.4##i:ll6i:":lil"ffi i;'-:l'F""-'
burdensome. rr,ougi-iii! iii""ti"r i"teiest-oi the licensee is of

secondary llqo*4'a" tr'"-pori9 "ii:'il H#J.i3i' t;;tstate''
;3-N.t:s: zz? (nPP. Div' 1e57)r seT?
trre-@eic "o,,aiii-oi:'fi;;;:e 

woura cieate an undue hardship

upon the license ";;;"1[;-iic"ttsee's 
culrent business'

Thus, I CONILUDE that {9-decision of the issuing

authorlty to itpo=ffint (ii-"""aitions on the license'of
;;i;i-Ri."i,,g,.i/"-ri'iis drace' nr !:!::i:: 3t'i[:'::l?1.?f"'.'"Ililii,iirtv-;"iir'int and a reasonabre
aurhoriry. r trni'nl-'Erlalui!-e.rrdence to supPort a contrarv

conclusion rrot uoj""[n;-;;;;;e t"id"ttte irnproprieties' or
iilftt"ty or capricious Boardl act:.on'

rnposed"nH'H:'l3l:;.i'"1"'f; #-'""S"t*1t1iil!{il#:::::""
rLlense oe eenrnr ii;iig'-tfi-i"$:: Piace' License No'

oo4-001, at preroise!-I-e6i ritrta avenull Avilon' caPe May countv'

uiw .rerieY, be AFFTRI'{ED'
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Thisrecommendeddecl-sionmaybeaffinredl,nodlfledor

;:*:i:i :i'Hi:.*ii.;3"i::l;!;.*r:1, l;3'il"if ii::ill'::rr:'
roake a final decj.sion in thi! natter ' - Eowevei ' if the head of the

agency does not "o 
i.t-i"-ioiry-1itt". (45) dlavs and unress such

tine_ litnit i" o.n.riiJ"-.*[."ala, this recormirended decision shall
iJi'lriTir"ir-air"ili"" i"-i.."taance wfth N.r.s.A. 52 :149-10.

^: r HEREBY FrLE with Joseph E' Lerner ' Director of the
oivision o? iffirffi.;;;is;-'&'ro1. nv-rnitj'al Decision in-tfril-titt"i 

"tta 
trt" record in these proceedings'


