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Between ] j q

I ANDREW OTTERSON, et a l ., I
A p p ella n ts , f

and  /  BUI, &c.

SARAH M. H A L L , \
I _______ R esp on d en t. I

POINTS FO R  R E S P O N D E N T .

I Sarah M. Hall and R ebecca  B . H aines were the 20 
jdanghters and only ch ildren  o f  Sam uel H aines, a 
wealthy resident of Cam den cou n ty , N ew  Jersey.
Be died when his daughters were very  y o u n g  ch il- 
Iren, and each of them inherited  a considerable  
Istate. Rebecca B. Haines was seized in fee  o f  a 
prge farm in Moorestown, N ew  Jersey, and  o f  a 
iery considerable estate besides. The farm  is o f  
hige value. On October 1st, 1856, R ebecca  inter- 

parried with James Otterson, Ju n ior, and on  the 
pcond day of March, eighteen h undred  and fifty - 39 
fcht,a °hild was born o f  the m arriage, w ho d ied  on  , * 

twenty-ninth of the same m onth. O n  the tenth 
Pyof March, 1863, R ebecca  B . O tterson, fo rm erly  
Baines, departed this life , intestate, leavin g  no 
baH m suryiving—and leaving the com pla in an t,
L  ̂1 • Hall, her only sister and so le  heir-at-law .
i / .  marriage Rebecca with James Otterson,
tei,;;01> an  ̂ ihe birth o f  issue vested in  Jam es Ot- 

an esta ê the cu rtesy  in  the 
1 nrm, and on the death o f  R eb ecca  he, as 40
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we contend, was entitled to and took possession of 
the farm, as tenant by the curtesy, and continued 
to occupy the same as such tenant by the curtesy 
until his death—James Otterson, Junior, died 
about the 21th of September, 1890. The bill in this 
cause was filed on the 10th o f January, 1891, about 
three months after his death. Janies Otterson, 
Junior, is shown by the evidence to have been 
a lawyer in Philadelphia of some prominence, and 

10 a shrewd business man. The evidence also shows 
that Rebecca B. Otterson, his wife, took no part in 
the management of her own affairs, while she was 
a single woman, but that her property was managed 
by her cousin, John Kaighn, and that she refused 
to take any part in it or to hear any explanations 
about it, but always declared herself entirely satis-
fied that he was managing her property in a proper 
way. On her marriage her husband, James Otter-
son, Junior, entered upon the management of her 

20 entire estate and managed the same himself ex-
clusively. On the 25th day of February, 1858—six 
days before the birth of the child of James and 
Rebecca Otterson, Otterson and his wife executed 
a deed conveying the said farm at Moorestown to 
James E. Go wen—a particular friend of Otterson, 
for a nominal consideration, upon the following 
trusts set forth in the said deed :

First. That Otterson and his wife, or either of 
them, during their joint lives and the life of the sur-
vivor o f them, during the residue of his or her i e, 
might occupy the premises or lease the same toot er 
persons, and have the power to collect and receive 
the rents, with power to either of them to recê  
for the rents individually, notwithstan ing 
coverture of said Rebecca, and with PoWf r 
attorney or agent of either of them to gi^e 
and valid receipts at law ; but with a Pr<j*18? for 
the rents, by whomsoever received, shou 

40 the sole use of Rebecca B. Otterson, without
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subject to any contracts or debts o f her said 
husband.

That Otterson and his wife, or the survivor of 
them, might sell and mortgage and otherwise 
encumber all or any part of the farm and make 

I good conveyances thereof; and that all moneys 
received upon such sales or encumbrances should 

I be for the sole and separate use of Rebecca, with- 
I out any liability on the part o f the purchaser o f 

any part of the premises to see to the application 
thereof.

That the trustee would permit Otterson and 
; his wife and the survivor o f them, to manage 
j the farm as to them, and the survivor o f them should 
j meet and Proper, and Rebecca was author-

ized at any time during her life to appoint to whom 
| all or any part of the premises should go after her 
| decease and the decease of Otterson. And it was 

declared that if Rebecca Otterson should not by 
wi appoint to whom the premises should go, then * 
James Otterson at any time during his natural life
mig t by will dispose o f the premises to whom-
soever he might choose. The last trust was, that 
f neither James nor Rebecca should dispose of the

2 T \ hJ  Wil1’ tben the trnstee sha11 hold the 
farm for the right heirs at law o f Rebecca, and by
riffht ?0" Vê a" ce convey the premises to the said

°f Rebecca in fee> in such shares
beccadiedT^0111"1 ^  bee°  entitled to had Re- r.
pended at T  T°  the8e trUStS there was aP'
for the sreement between the parties providing 

,he uses and trnstsby Jame, tthe revocation was only to be made

l i z  a 7 ;°: and Rebecca’ '***•ia
*as no power of L  .S' ' rV1V° r ° f them' There 
Rebecca Ort f revocatlon whatever retained by
which s h e ^ c o u ld 11'  " h0 W a S  * *  d o n o r  o f  t h e  
lifetime of o , , 1 exer“ se mdependently during the

“ eof Otterson, her husband.
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It will be apparent from an examination of these 
various trusts, that the object of Otterson was to 
obtain the control of this property during his life-
time absolutely, with power to collect all the rents 
and income thereof, and to prevent his wife, the 
owner of the farm, from at any time during his 
lifetime, depriving him by revocation or otherwise, 
o f  the advantage she had thus given him. This 
deed of trust, although executed and delivered on 

10 the 25th day of February, 1858, was not made pub-
lic until the 22d day of January^, 1864, nearly six 
years after its execution and delivery ; and on that 
day it was placed on record in the clerk’ s office of 
the; county of Burlington. James E. Gowen, the 
trustee named in the said deed, was an intimate 
friend of Otterson before his marriage, and he and 
Otterson boarded together at the house in Philadel-
phia, where Otterson became acquainted with his 
wife, Rebecca, and subsequently married her. As 

20 I have said, Rebecca Otterson died on March 10,1863; 
the trust deed was recorded on January 22d, 1864. 
Between the date of Rebecca Otterson’ s death and 
the record of the deed, Go wen made a deed in fee of 
the premises to James Otterson*; and on February 
16, 1885, Gowen died. After Rebecca’ s death, Ot-
terson told the complainant, who was her sister 
and heir-at-law, that Rebecca had given him the 
farm, but that when he died all interested would 
find that he had done justice to her and her chil- 

80 dren. On Otterson’ s death a will was found ex-
ecuted by him, but not in the presence of witnesses, 
so as to be effectual as a will under our statute; an 
in that will he devised the farm in question to the 
children of the complainant. Upon the death o 
his wife James Otterson, Jr., entered into the pos 
session of the farm, and by the laws of this State « 
was entitled so to do as tenant by the curtesy, 
he was entitled, furthermore, as such tenant, to retain 
possession against the complainant and every 

40 else, until his death in September, 1890. During
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L]1 that time no action of ejectment could have 
keen brought. It was brought by complainant 
within three months after Otterson’s death. She 
filed this bill to set aside the deed of trust on 

[January 10th, 1891. Her action was very prompt 
¡after her right to the possession accrued.
■ This is a sufficient statement of the facts in thé 
case, and we may now take up the consideration of 
[those principles of law which govern the rights of 
[the parties.
■  Otterson died insolvent, and the question for 
decision is : Do the premises belong to Mrs. Hall, 

lap heir at law of Mrs. Otterson, or shall they go to 
[the creditors of James Otterson, Jr. ? It is not 
[pretended that these creditors, or any of them, ex-
pended credit to Otterson, or were induced to lend 
Ijim money, or otherwise to become creditors by 
[ljeason of his reputed ownership of the farm in 
■question. They stand upon their bare legal right, 
■devoid of all equity7.

10

20

»T h e first qu estion , then, for consideration is, 
W e th e r  th e  deed b y  Otterson and wife is a good 
■ « 1  in equity ? I s  it supported by the proofs 
phich equity r e q u ire s ?  The situation o f the parries 
1«  first be co n s id e re d . Mrs. Rebecca Otterson 
P t e  owner o f  th e  premises in fee. Otterson at o n  
|  time the deed w as made had no interest in them 
| e marriage act o f  1852, had been passed a short 
F e oie his m a rria ge , and was then in full force.
■  ^ee e cto f that a c t , Otterson had no tenancy by 
\  esy initiate- Porch v. FrieSi 3 C. E. Green, 

r  s e cou ld  a c q u ir e  no estate or right therein
leccT68 B e  k°rn alive o f the marriage, 

kno i! * e so ê ^0D0r in the deed o f trust, for 
L J  ,not t*len ^een born. He was a law- 

[ refore knew he would have no in- ^
2
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terest in the lands in question, unless his wife 
should be delivered o f living issue. Her health 
was delicate (p. 28) ;  her delivery was imminent; 
it occurred within five days after the deed was made. 
If she had no issue born alive, and died in child-
bed, he lost everything. He might have suggested 
to her the making of a will in his favor. That he 
did not do that is some indication that he did not 
suppose she would be willing to permanently divert 

10 this landed estate from her own family, and vest it 
in his.

He did, however, just at this critical period, sug-
gest the deed of trust. I say he did it, for no woman, 
much less the woman disclosed by the evidence in 
this case, would have thought of it, and so it was 
made. Its trusts were long and complicated, such 
as no unprofessional listener or reader could, with-
out full explanation by counsel, understand. 
<3^Ce certainly would not have been imagined that 

20 under the words “  or the survivor of them,” 
(p. 8 of Exhibits, 1. 24,) lurked the right on 
the part of the husband absolutely to divest the title 
of his wife’ s heirs in favor of his own heirs. Noth-
ing but disinterested professional advice couM have 
been relied upon to make this clear to irm J w

It is said on the part of the defendants that the 
acknowledgment of the deed having been taken 
before Mr. Fish, a Commissioner of New Jersey, 
it follows that we must infer that the contents of the i 

30 deed were made known to her and that she executed j 
it voluntarily, without any fear, threats or compul-
sion from her husband.

The acknowledgment may be prima facie evi- I 
dence of this. But it is not prima facie, or 1 
any evidence, that she understood it, or that I 
it was explained to her by one competent to I 
explain it. The act does not require that 
commissioners of deeds in other States be lawye | 
in those States, much less that they be lawyers who I 

40 are versed in the laws o f this State. The law 1
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satisfied if the commissioner read the deed, just as 
it is written. If it had been intended to go further, 
it is manifest that the legislature would have pro-
vided that all commissioners should be persons 
versed in the laws of this State, and that they should 
not only make known the contents, but see to it that 
the true meaning and effect o f those contents was 
communicated to the person executing. The fact is 
that the acknowledgment has not altered the status 
of the deed in the slightest degree in this Court. 10 

The language of the deed and the situation o f the 
parties, make it evident that it was a most improvi-
dent deed, and a fraud upon the donor. Qtterson’ s 
influence over his wife was exceptional. The affec-
tion exhibited on her part was so remarkable as to 
have attracted notice, so Faulkner, a builder, testi-
fies, and to have been a common subject of conver-
sation among the clerks in Otterson’ s office and the 
clients who resorted there. Mrs. Otterson contin-
ually accompanied her husband to his office and 20 
continually came for him to escort him home. B e-
side that, the evidence shows, and it is entirely 
uncontradicted, that Otterson was the exclusive 
manager of all her affairs, and stood not only in the 

> relation of'a husband, dominant in his wife’ s affec. 
jhons, and pre-eminently master, but also in the"
! ^8j^on °f h®r confidential agent, entrusted by her 
with the entire management of her property and of 

is particular farm ; always letting it to tenants 
a ways collecting the rents, and she never taking:

| ai>y part in the matter.

L J lle Ief al qUeSti°ns involved in this appeal have
SO fully dealt with by the Vice-Chancellor in

L L 60^  that but in addition can be
Ithefnl/ ^  ^  *be r*sk rePetition, I submit
•He following propositions :

tarv *a* ^eec* or set^ emcnt was purely volun-
Ltate hv thS **ate tbe bus^and had neither an

/  the curtesy to vest at his wife’ s death, 40
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n o r  a n  e s ta te  b y  th e  c u r te s y  in i t ia te .  T he statute 
h a d  a b o lis h e d  th e  la t te r ,  P o r c h  v. F r i e s , 8 C. E. Gr. 
2 0 4 , a n d  n o  c h ild  h a v in g  b e in g  a s  y e t  b o rn , he would 
n o t  b e  o n  h is  w ife ’s d e a th  e n t i t l e d  to  th e  former, 
S h u r m u r  v. S e d g w i c k , 2 4  C h . D iv . 5 9 7 . Besides, 
a s  th e  V ic e -C h a n c e llo r  p e r t in e n t ly  rem ark s , even 
on  th e  a s s u m p tio n  t h a t  h e  h a d  so m e  m a rita l right 
in  th e  la n d , h e  g a v e  u p  n o th in g . H e  continued to 
h a v e  th e  sa m e  r ig h t  u n d e r  th e  s e tt le m e n t tha t he 

2o h a d  b e fo re , a n d  m u c h  m ore .

S e c o n d .  I t  w as m a d e  a t  a  t im e  w hen  the wife 
w as in  e x tr e m e ly  d e lic a te  h e a l th  a n d  on the eve of 
h e r  c o n fin e m e n t.

T h i r d .  I t  w as m a d e  in  f a v o r  o f  one  who was not 
o n ly  h e r  h u s b a n d , b u t  a ls o  h e r  a g e n t, entrusted 
w ith  th e  e x c lu s iv e  m a n a g e m e n t o f h e r affairs, 
(p . 3 0 , 1. 3 3  ; p . 3 9 , 1 . 2 0 , to  p . 4 0 , 1 . 2  ; p. 4 0 , 1. 20 
to  3 0 .) T h e  e v id e n c e  o n  b o th  s id e s  show s she was 
d e p e n d e n t  u p o n  a n d  th a t  sh e  t r u s te d  h e r husband 

20 to  a d e g re e  t h a t  w as u u u s u a l .

F o u r t h .  T h e re  w as n o  re a so n  w h y , a t the time 
th e  d e e d  w as e x e c u te d , sh e  s h o u ld  h av e  conferred 
u p o n  h e r  h u s b a n d  su c h  sw e e p in g  co n tro l over her 
p ro p e r ty .  T h e  sa m e  c la u s e  w h ic h  h a s  enabled him 
to  d iv e r t  i t  f ro m  h e r  s is te r  to  h is  o w n  fam ily  would 
h a v e  e n a b le d  h im  to  d iv e r t  i t  f ro m  h e r children, 
h a d  sh e  d ie d  in te s ta te  le a v in g  a n y .

F i f t h . She. d id  n o t  have the b en efit of inde- 
2Q p e n d e n t  a d v ice . .

S i x t h .  T h e re  is  n o  a f f irm a tiv e  ev idence  tha t the 
d e e d  w as  f u l ly  e x p la in e d  to  a n d  u n d e rs to o d  by her.

S e v e n t h .  T h e  d e e d  c o n ta in e d  n o  rea l power of 
re v o c a tio n .

T h e  fo llo w in g  ru le s  o f  e q u i ty  a p p ly  to a case 
th u s  c i r c u m s ta n c e d :

“ A  w ife ,”  says Vice-Chancellor V a n  F l e e t , in
F a r m e r ' s  E x e c u t o r  v. F a r m e r , 1 2  S tew ., p- 21 » 

4 0  “  m a y  b e s to w  h e r  p r o p e r ty  b y  g i f t  on  h e r husban ,



9

! or she may make a c o n tra c t  w ith  h im  w h ic h  w ill be  
! upheld in equity, b u t  su ch  t r a n s a c t io n s  a re  a lw a y s  
examined by cou rts  o f e q u i ty  w ith  a n  a n x io u s  

I watchfulness and c a u tio n , a n d  d re a d  o f  u n d u e  in -
fluence.”

While the g ift will in  su c h  ca se s  be  s u s ta in e d , i f  i t  
appears to have been fa ir ly  m ade, a n d  to  be fre e  fro m  
coercion and undue in flu en ce , th e  r u le  is  that the 
burden of establishing the perfect fairness of the 

[transaction is upon the husband, m o re  p a r t ic u la r ly  
Rif he be not only h u sb an d , b u t  a g e n t  a s  w ell, en 
trusted with the co n tro l o f h is  w ife ’s a ffa irs .

I Thus, in Farmer v. Farmer, 1 2  S tew ., o n  p a g e  
[216, Vice-Chancellor V a n . F l e e t  s a y s :  “ T h e  
I burden of estab lish ing  th e  p e rfe c t f a i r n e s s 'o f  th e  
■contract is upon th e  a g e n t .”  H e  w as in  t h a t  c a se  
I husband as well.

I In Boydv. l)e La Montagnie, 73 N e w  Y o r k  R e p .,  
Ion page f)02, likewise a case  o f a  t r a n s f e r  b y  a  'w ife 
po a husband, Ch ur c h , 0 .  J u ses  th is  la n g u a g e  : 
l ‘A court of equity w ill in te rp o s e  i t s  ju r is d ic t io n  to  
■et aside instruments b e tw een  p e rso n s  o c c u p y in g  
Behtions in which one p a r ty  m a y  n a t u r a l l y  e x e rc is e  
Ian influence over the c o n d u c t o f a n o th e r .  A  h u s -
band occupies such a re la tio n  to th e  w ife , a n d  th e  
| equitable principles re fe rred  to  w o u ld  a p p ly  to  th e m  
|n respect to gratuitous tra n s fe rs , b y  th e  w ife  to  th e  
iosband, however i t  m ig h t be  in  o r d in a r y  b u s in e s s  

innsdctions which th e  w ife  m a y  le g a l ly  e n g a g e  in . 
L relation exists the person obtaining the 
l ^ - musi ŝ ow by the clearest evidence that the 

ms f™dy and deliberately made. The burden 
I  '‘?0Htlte P»son taking the gift to show that the 

fer was fair and proper.”

L ? !  is S‘en e ra l- I t  w as th u s  s t r ik in g ly

tnpage277.°rdETld 0n ’ Gibson J’ JeV6S' 6 V e s -
pound? t  ^  18 a sk e d  w h e re  is t h a t  r u le  to  be  
thathe ? Wer.in th a t  Sr e a t  r u le  o f  th e  C o u rt,

0 argains in  m a t te r  o f a d v a n ta g e  w ith  a

30

20

30

40
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person placing confidence in him, is bound to show 
that a reasonable use has been made of that confi-
dence ; a rule applying to trustees, attorneys, or 
any one else.”  It was restated by the same great 
Judge, in the leading case of Hugueninv. Basely, 
14 Yes. 273, and there applied to the case of one 
who occupied the position o f spiritual adviser and 
agent. It was applied by this Court to a case of 
principal and agent in Condit v. Blackwell, 7 C. E.

10 Gr. 486, where Mr. Justice V a n  Sy c k e l  said: “ The 
transaction must be characterized by the utmost 
good faith, * * * and the burden of establish-
ing the perfect fairness of the transaction is upon 
the agentf The same rule has frequently been 
applied by the Court o f Chancery.

Porter v. Woodruff, 9 Stew. 174 
MulocJc v. Mulock, 4 Stew. 594 ; 5 Stew. 358. 
Mott v. Mott, 4 Dick. 192.

The cases are collected in the note to Buguenin
9 0  ~

v. Basely, 2 W hite and Tudor’ s L C., Part 2, p. 
1146, 4th Amer. Ed,, and see also the cases cited by 
the V ice Chancellor in the opinion.

Furthermore, in cases of this sort it is held that 
it should affirmatively appear—

First. That the donor comprehends the full 
force and effect of his act.

Huguenin v. Basely, 14 Ves. 273.
It does not follow  that because the commissioner j

39 read the deed, it was understood by Mrs. Otterson. i

In Button v. Thompson, 23 Ch. Div, 278, Co t t o n, 

L. J., said : “  I do not mean only whether he (the
cestui que trust) read if over, but did he know how 
his position under his grandfather’ s will would j 
affected by it. I f he did not, I cannot doubt u 
that it is the duty of this Court to relieve him rom I 
it.”  And L i n d l y , L. J., said : “  It was, no d®“ J 
read over to him, but it was not fully explains j

40 Mm ”
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Second. That he had competent and independent 
advice. Rhodes v. Bate, It. R. 1 Ch. App. 252 ; 
Allcard v. Skinner, 36 Ch. Div. 145, and cases cited 
by the Vice-Chancellor. Neither o f these things 
appear in this case. The evidence, so far as it goes, 
indicates the contrary. Again, looking at the Ian- 
gnageof the deed, we find it complicated by trusts 
incomprehensible, if unexplained to any layman, 
and we find further, that its provisions are such as 
no woman was likely to acquiesce in, if she knew 10 
what they meant. Is it likely that she intended to 
give her husband full power, in case she made no 
will, to appropriate the estate to his own family, 
even to the exclusion of her own issue, if she left 
any?

Third. The deed does not contain a power of 
revocation. It does, indeed, provide that Mr. and 
Mrs. Otterson may jo in tly  revoke, but this is no 
revocation at all. It is a gift to the donee, coupled 
with a declaration that, if donee consents the gift ^  
shall be annulled. It is undeniable that h e r  power 
to revoke is gone. As Lord El d o n  in Huguenin 
v. Basely observed, of a much less objectionable 
power, it was as if there had been no power at all.

In Coutts v. Acworth, L. R. 8 Equity Cases, 558, 
it is held that the party taking a benefit under a 
voluntary settlement or gift, containing no power of 
revocation, has thrown upon him the burden of 
proving that there was a distinct intention on the 
part of the donor to make the gift irrevocable.

See, also, Woollaston v. Tribe, L. R. 9 Eq. 44.
Everett v. Everett, L. R. 10 Eq. 405.
Prideaux v. Lonsdale, 1 DeG. J. and S. 433.
Oarnsey v. Mundy, 9 C. E. Gr. 246.
Van Haughton v. Van Winkle, 1 Dick. 380.

Notwithstanding the stringency of the foregoing 
to T' * ere *S no a^ emPt on the part o f defendants 
a f8‘]0W ônafides of the deed. Not only is there

81 Ure *n rflgard, but we have other evidence 40
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of imposition in the concealment of the deed after 
its execution. The deed remained in the possession 
of Otterson or o f his intimate friend, Gowen, the 
trustee, from its date, February 25, 1858, until its 
record, January 22, 1864. During all these six 
years it was carefully kept out of sight, and, so far 
as it appears, from of the knowledge of anybody. 
The donee and his friend, the trustee, could have 
had no interest thus to conceal this deed, except 

10 that it was a fraudulent imposition upon the rights 
of the donor. It was not a sort o f  instrument that 
could be suffered to see the light. Its presence on 
the record would have excited inquiry. The friends 
and relatives of the donor might have explained 
her position to her, and her knowledge of the true 
effect o f the instrument may not have been desired 
either by her husband or the trustee. Under the 
circumstances, this concealment by the husband 
and agent is persuasive proof o f fraud.

20

II.
But the further defence is interposed on the part 

of the defendants that Mrs. Hall is barred o f any 
relief in this Court on account of her laches. The 

fraud, they say, was practiced, if any was practiced, 

in 1858, and the bill was not filed until 1891, so that 

there have been thirty-three years of acquiescen ce 

on the part of Mrs. Hall. The fact is, however, 

30 that James Otterson, Jr., was tenant by th e  curtesy 
and was in possession by a good title, as su ch  en- 
ant, until his death. So far as the use a n d  pos-

session go, no steps could have been taken to ons 
him. He was there of lawful right. It also ap- 
pears that about the time when Otterson pat * 
deed on record, after obtaining a c o n v e y a n c e  ro 
the trustee, he informed Mrs. Hall that her 818 
had given him the farm, but, he added, w 06 v 
shall outlive me will see that I never d o n e  y^  

4(> (Mrs. Hall,) or your children any i n j u s t i c e ,  (P-
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]. 35.) I t  m u s t  b e  remembered, too, that Mrs.
Hall was a m e m b e r  of his family at that time—had 
been daring b is  whole married life, and that he had 
been her a d v is e r  in matters o f business, and had 
himself s e ttle d  t h e  estate of her deceased husband.
He occupied  a position of influence over Mrs. Hall, 
and she rep osed  the utmost confidence in him and 
in all that he s a id . Mrs. Hall knew that he was en-
titled to the  fa r m  during his life, and he undoubt-
edly meant h e r  t o  understand that he would devise 10 
the farm to h e r  o r  to her children at his death, and 
she would th u s  f in d  that he had done them no in -
justice. In  th e  p a p e r  which he either intended to 
be his will o r  in t e n d e d  to be an exculpation of his 
character, he h a d  in  so many words specifically de-
vised all h is  fa r m  at Moorestown to her children.

Up- 69, 1. 23 .)  T h is  devise is the strongest confir-
mation o f M rs. H a l l ’ s  evidence, and it is either evi-
dence o f the  fa c t  that he considered the promise 
binding or th a t h e  had satisfied his conscience by 20 

¡penninga d e v is e  which he never meant to execute, 
and died w ith o u t  publishing the will, as required 

|by law, k n o w in g  that the devise would fail, but 
rhat his m e m o ry  and reputation would be excul- 
Ipated upon th e  p le a  of oversight in the publication.
P h ed efen d an ts t h e m s e lv e s  advance the theory that 
r e nevermea-nt t h e  will to take effect; if so, then 
it e will is p r o o f  t h a t  his declaration to Mrs. Hall
pas merely intended to keep her quiet and to prac- 

a fraud upon her. I submit that Mrs. Hall was 30 
t D er no legal obligation whatever to bring suit 
■nnng the tenancy for life o f Otterson, she being 
iPwson who could not, until the termination of 
i a tenancy, have any right to the possession or to 
V e profits. It was no laches to wait until she had 
■A11 a tangible interest. That this non-action 
I er such circumstances does not constitute laches 

is no evidence of acquiescence, is adjudged in 
L y lU Kennedy, 3 Ir. Eq. 472. (See cases cited 
W  ^  ancellor on this branch of the case.) As 4 (
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soon as Otterson died and his will was found to be 
ineffectual for lack of publication, her right to the 
possession of the premises in question was ascer-
tained. She was living and was the next heir-at- 
law, and she immediately took steps to assert her 
claim, and within three and a half months from 
the death of Otterson had brought her action o f 
ejectment to recover possession of the premises and 
had filed her bill in equity in aid of the action of 

10 ejectment to set aside the trust deed. She then, 
for the first time, knew either that Otterson’s as j 
surances to her were intended as a fraud, or that 
they had been defeated by his neglect to publish 
the will. The will had been drawn and was in Otter- 
son’ s possession for several years. A copy of it is 
before the Court. It is admitted to be a will ef-
fectual as to personal/ty, and the executor o f  the 
will is a party to this suit. Its genuineness is not! 
disputed. It is of record in the courts of Pennsyl- 

20 vania, and the copy now before the Court is ad-1 
mitted to have the same force and effect as if it had I 
been duly produced and proved so far forth as its I 
probative force here is concerned. It is offered to I 
support the testimony of Mrs. Hall as to Otterson’s I 
declarations to her and as to the reason which in-1 
duced her to allow the deed go unquestioned until I 
Otterson’ s death. Surely as against Otterson and I 
those who claim under him, it is competent to rebut I 
the charge of laches by showing that the delay to | 

3t) sue was the natural result of his statement that his I 
wife had given him the property and that he would I 
see to it that no injustice resulted from the gift-1 

There was besides no reason for her action, as I



h a d a ct u al n o ti c e o f t h e t r u s t d e e d u n til af t e r Q t- 

t ers o n’ s d e at h, a n d I d o n o t u n d e r s t a n d t h a t s h e 

was s o r el at e d t o t h e p r o p e r t y t h a t s h e h a d c o n -

st r u cti v e n o ti c e o f i t. S h e w a s n ei t h e r a p u r c h a s e r 

m ort g a g e e n o r i n c u m b r a n c e r. B u t i m p u t e d o r 

c o n str u cti v e n o ti c e c a n n o t c o n s ti t u t e t h e f o u n d a -

ti o n f o r l a c hes, w hi c h p r e s u p p o s e s p o si ti v e k n o w l-

e d g e, eit h e r o f t h e m ai n f a c t o r o f s o m e f a c t s l e a d -

i n g u p t o t h e m ai n f a c t.  Ei t h e r O t t e r s o n’ s p o si ti v e 

st at e me nt t h a t hi s wif e h a d gi v e n hi m t h e f a r m, 1 0 

( p- 2 9 , 1. 2 4 ,) a n d t h at h e w o ul d s e e s h e s uff e r e d n o 

i nj ur y f r o m t h e gif t o r hi s l e g al s t a t u s a s t e n a n t 

by t h e c u rt e s y, w e r e a j u s tifi c a ti o n f o r n o n - a c ti o n o n 

her p art u n til hi s d e a t h.  I t c e r t ai nl y d o e s n o t 

li e i n hi s m o ut h, o r i n t h e m o u t h o f hi s c r e di t o r s 

or h eirs at -l a w, t o s et u p i n a c o u r t o f e q u i t y l a c h e s,  

w hi c h w e r e i n d u c e d a n d s e c u r e d b y hi s r e p r e s e n-

t ati o n.  It i s s u b m i t t e d, t h e r ef o r e, t h a t t h e d e f e n c e 

of l ac hes will n ot b e e n t e r t ai n e d b y t hi s C o u r t. T h e 

d ef e n d a nt s i n si st t h a t O t t e r s o n’ s a c t i n s elli n g o ff 2 0 

c ert ai n l ot s f r o m t h e f a r m f o r r e si d e n ti al a n d o t h e r 

p ur p os es, w a s n oti c e t o M r s. H all t h a t h e cl ai m e d 

t o be t e n a nt i n f e e, a n d n o t b o u n d b y hi s p r o mi s e t o 

de vis e t h, e f a r m t o h e r o r h e r c hil d r e n ; b u t i t w ill 

b e o bs er v e d t h a t t h e e vi d e n c e n o t o n l y s h o w' s t h a t 

i e s ol d l ot s, b u t t h at h e al w a y s b o u g h t o t h e r l o t s 

* n d p r e s e r v e d a f a r m o f e q u al e x t e n t, ( s e e p. 3 8,

■ 8-) H e c o ul d al w a y s s a y t h e f a r m w a s p r a c ti c all y 

u nt o uc h e d.  It i s n ot p r e t e n d e d t h a t h e a c q ui r e d 

®8e l a n d s b e c a u s e t h e y w e r e li k e l y t o i n c r e a s e i n 3 0 

a u e, w h at, t h e n, c o ul d h a v e b e e n hi s m o ti v e i n 
pr es er vi n g t h e a c r e a g e o f t h e f a r m i f i t w e r e n o t t o 

o w  E nti r e g o o d f ai t h, a n d hi s i n t e n ti o n t o 

e x ec ut e t h e p r o m i s e h e h a d m a d e t o M r s. H all.

i s s ai d t h a t b y l yi n g b y u n til O t t e r s o n a n d t h e 

jj 8 ef W  d e a d’ ^ r s. H all h a s p u t t h e h ei r s- a t- 

ta °  a me S ^ tt e r s o n » J r- > i n a v e r y di s a d v a n-

earlie U8n P° 8iti 0 n 5 * * * * *  if § h e h a d fil e d h e r bil 1 
t he J  tt er s o n i m(  ̂ H o w a n m i g h t h a v e a s s u m e d 

Us p r o b a n di , w hi c h t h e l a w c a s t s u p o n t h e m, 4 0
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and have proved Mrs. Otterson’ s knowledge of the 
facts and the bonafides o f the whole transaction. 
To this we may answer that Otterson was a lawyer 
of some eminence and knew perfectly well the risks 
he was running. He knew that he must, if he ex-
pected to derive any benefit under the deed, be pre 
pared to prove its absolute bonafides;  he knew 
that he had the right to file a bill in this court 
against the heirs-at law to perpetuate the testimony.

10 His failure to do what he might so easily have done 
is rather an argument against him. The defence, 
in this branch of it, depends upon a complete 
petitio principii;  it assumes that the deed was 
bonafides, and was not procured by fraud. That 
is the very thing that should be proved. The fact 
is that the failure to do the very thing which he 
might and ought to have done, if he wished the 
deed to stand, is evidence o f laches on his part. If 
he chose to neglect this simple precaution, and 

20 trust to lapse of time to make a fraudulent deed 
a good deed, that was his own risk.

At least it does not lie in his own mouth or the 
mouths of those who succeed to his right, to say 
that the admitted absence of evidence to uphold 
the deed wras the result o f our laches. If he did 
not perpetuate the testimony of that w hich he knew 
was essential to support it, he has but himself to 
blame. The fact is that he trusted to the chapter 
of accidents and the influence of time to ripen his 

3 0  fraudulent title into a good one, and h i s  experim ent 

has failed.
As both in the circumstances of its execution and 

in its own language, we find those indicia of fraud 
which, in a court of equity, are sufficient to invali- j 
date it.

I submit that it ought to be set aside and the j 
decree affirmed.

FRED ERIC W . S T E V E N S ,
Of Counsel with R esp ond en t  

4 0  N ovem ber Term, 1 8 9 5 .



New Jersey Court o f Errors and Appeals.

[ween

|ipREW OTTERSON, ET A E ., 

A p p e llan ts ,
y

and

Sa r a h  M. H a e l ,

R esponden t, j io

BRIEF O F F R A N K  T . L L O Y D .

P facts necessary to an u n d e rs ta n d in g  o f  th is  case 
pat, in 1849, Rebecca B. H a in es , a n d  h e r  s is te r  th e  
Jpinant) inherited a farm  in  M o o resto w n , w ith  
p  other valuable property, from  th e ir  fa th e r  S a m u e l 2o 

In 1856 Rebecca m arried  J a m e s  O tte rso n , J r . ,
L'!t ^n°wn New Jersey fam ily , an d  a  m e m b e r o f  
t  !'.ai ê P^a Bar. In  F e b ru a ry , 1858, th e  deed  a t-  

w as ex ecu ted . In  1863 R e - 
S tters°n died, and th e  c o m p la in a n t  w as th e n

(tliat a/  ^r" ^tterson ° f  e x is te n c e  o f th e  deed  
(  rs- Otterson had g iv e n  h im  th e  fa rm . M rs.
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Otterson in her lifetime made no objection to thedeel 
nor did the complainant until after the death of Tame] 
Otterson— in 1891. At this time every witness,—part! 
or stranger— who could possibly throw light on the! 
transaction was dead, except alone the complainal 
herself-—a condition not unlikely after the lapse I 
twenty-eight year.

The deed itself purports to be a conveyance to I  
trustee o f a part only o f her estate, and its details liavei 
been fully set forth in the brief of my colleague and i l  
the opinion o f the Vice Chancellor, and will not bi 
repeated here. Under and through it James Ottersol 
in 1864, became the owner in fee simple of the farral 
placed his title upon record, and from that time iintf 
his death, in 1891, proceeded to deal therewith as 
own, selling much of the more valuable parts 
mortgaging the whole at will, without nintorsugg  ̂
tion from the complainant, although with her 
knowledge, that he was conveying, or that purchased 

3°  were buying, property in which she claimed an interejl 
Mr. Otterson died intestate as to this property, ai 

his heirs at law, after his death, executed a voluntat 
conveyance o f the same to Charles H. Otterson, up! 
various trusts, the vital one being to pay the debt» 
James Otterson, it being all required for that purpoŝ  

No evidence o f actual fraud in the securing oft 
deed was given by the complainant, her counsel cl 
tending that the onus of disproving fraud rested Q| 
the defendants. W hile by no means admitting J  
contention, the defendants adduced much evi 
tending to prove the conveyance to have been t cV 
untary act o f the wife, without control by her hus 
Harriet M. Otterson, a witness equally credlble,J 
the complainant and far less interested, testi IP* 
54), that Mrs. Otterson in her lifetime had state °J 
“  W ho would I leave my property to if I dld 110 ^
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jtomy husband.”  At another time: “ Sarah(com - 
lainant) was a lw a y s  n a g g i n g  a t  her about her prop- 

. At a n o t h e r :  “ They (meaning Mrs. Hall 
her fam ily) would not care if  she was six feet 

Tier ground i f  t h e y  only had her property. ”  And 
illy: “ C o m p la in a n t  should never get a cent o f it if 

could help i t . ”
I  number of witnesses were called to prove the af- 
Jionate regard of husband and wife for each other 
d thus show that the deed in question was but a nat- 
1 thing and not forced.

■he deed itse lf  a n d  the acknowledgment were pro- 
led to prove th a t  the deed was her voluntary act, 
piout fear, th re a ts  or compulsion o f her husband, 

that the c o n ten ts  thereof were first made known to
by the c o m m is s io n e r ,  an eminent citizen and 

jyer.
fh e  conduct o f  t h e  complainant herself is also in 
fen ce  before th e  Court as showing that she, herself,
.partymost interested, believed the transaction to 
free from fraud.
I  must also be borne in mind that this is an attack 

e eed itself, and not an ejectment for the re- 
/ry o the property at the termination o f Mr. Otter-
Ifw i t0-ltS Posses^ on> irrespective o f the deed,

I a e right to bring this suit accrued imme- 
J  - «pon its discovery by her, in 1863.
■ C o ! ^ efined (luestlou is therefore presented to 
(h fullV n n T /S a Court o f ^ u ity ,  whether one, 
ier twenh ge ° f ber r^ ts> will be permitted, 3°  
I S t ? 1“  J'earS ° f  delay and until all evil 
S  to atLtransactlon is lost by death o f the wit-,
|rt noon C ^  rauĉ uient the deed now before the 
Se frauj a *nere aiie&ation that the law will pre-
td, eitherTt 7 l t h o u t  a  shadow of evidence that 

ctual or constructive, operated to procure

10

20
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its excution, and in the face o f much evidence to show 
it to have been the voluntary and personal act of the 
grantor.

In determining this case four ■ important questions 
arise upon the record, every one of which must be de-
termined in favor o f the complainant before she can 
succeed.

First. Is the transaction one to which a legal pre- 
sumption o f fraud attaches ?

Second. I f such a presumption existed, has it not 
. been successfully rebutted by all the testimony in the 

case ?
Third. Has not the complainant, by her long delay 

for more than twenty-seven years after her right of 
action accrued, and until all the parties and witnesses 
who could give explanation are dead, forfeited herrightj 
to speak, and by analogy brought herself within the j 
bar o f the limitations as declared at law ?

Fourth. It appearing that the whole of the property 
will be required to pay the indebtedness of Janies Ot- 
terson, incurred on the faith of his ownership, is not 
the complainant estopped from contesting the title she 
attacks ?

To the first inquiry: Is there a presumption of fraud?
Tet us look at the facts. Mrs. Otterson was the 

owner of very considerable property, p r in c ip a lly  real 
estate; she was a devoted and affectionate wife, and her 
conduct was fully reciprocated by her husband. Sbtj 

3 °  was a woman of unusually bright mind, and in general 1 
good health. The deed in question conveyed toj 
the trustee but a small portion of h e r  possessions, 
and as the deed itself shows, in s u c h  manner as 
to secure the entire proceeds to her own exclu sive u*j 
during her life, leaving, very properly, to her husba i 
the management of the property. By it  she secu
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[the right to dispose of the whole by will, and thus 
■irect to whom it should go after her death. The evi- 
Idence shows her own untrammelled wish to be that 
■er husband should have the property (page 54 o f tes-
timony), and that under no circumstances should her 
Rster, the complainant, receive it, in view o f her 
■avaricious desire respecting Mrs. Otterson’s property, 
■he learned Vice Chancellor was himself impelled to 
¡admit the fairness of the deed in all its aspects, except 
■loneiu the power of revocation, where he thought the 
■ísertion of the words “  or survivor o f them ”  enabled 
■ r. Otterson to defeat what he thought appeared to be 
■ e intention of Mrs. Otterson. But this is a question 
■urely of construction and without evidence other than 
lie deed itself affords, of which this Court can judge 
iequally with the Court below. We think this criticism 
Innot be sustained. The effect would be to hold that 
Bs. Otterson, contrary to the clearly expressed provi-
s o  of the deed, intended to give her husband but a 
^■estate as tenant by the curtesy in building lots in a 
^■wing town, and her sister the remainder— an estate 
Hch would be a burden rather than a valuable pres-

t í ,  as lie would be fortunate if he obtained sufficient 
•come to pay the taxes. We think the deed, in the 
| ln ^ rs> Otterson, intended its exact legal effect,
| d that was that Mr. Otterson jointly with herself, 
B id  manage the property for her during her life, she 
|o receive the income, and she to reserve the right at 
I i eatto ^ sPose °f it as she might see fit, subject 

light as tenant by the curtesy, and in the event 3°
■  >e ailed to thus indicate a contrary course,
■  usband should have the right to the fee. . She 
|L jjer  ̂ ney  ^at this right to will was secured 
If t|. ’ af * ls ^le âst atl(d most prominent clause 
■ciniKtaee ’ especially recites that under no I nCe ŝ a11 Mr- Otterson have the right to

20
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defeat such disposition. In addition to her own bright 
mind, she had the assistance o f Mr. Fish, an eminent 
legal writer and respected lawyer, who certifies that he 
had made known the contents o f the deed to her and 
it is certainly clear that she must have known that she 
could, at any time within the five years she lived after 
its execution, have utterly annulled its effect. She did 
not do this, and she made no objection during this 

I0 period. It therefore presents the fair inquiry whether 
an affectionate and devoted wife must deal ever so 
slightly in favor o f the man for whom she must for-
sake all and cleave to him ,”  only at the risk of having 
her actions attacked as presumptively fraudulent by j 
collateral relations nearly three decades after her death. 
And must every wife, desiring to make of her abund-
ance some slight provisions for her helpmeet through 
life, do so only at the peril o f her husband being held 
up to the world as a legal cheat ? Whatever may have 
been the disposition of the courts in the time when 
even the criminal acts o f the wife were presumed to be 
from the husband’s compulsion, we apprehend no such 
ruling will be made respecting a deed so eminently fair 
at a day when the whole tendency of judges and legis-j 
lators is to remove the restraints of the common law 
aiid place married women before the world as free and 
intelligent beings, the equal in all respects of the man.

Nor do the decisions require it regarding even a gift 
outright. In very rare cases will the law presume: 
fraud, and then only under circumstances tending to 
show a probability o f its existence, and when the thing 
done is an unnatural thing. But who can say the ac 
o f Mrs. Otterson was unnatural ? £>he knew that to 
give her husband the Moorestown property would beij 
barren gift. She was not taking it from those towhofly 
she owed a greater allegiance. It was a d m itted  by t . 
distinguished solicitor, now deceased, who formerly rep*
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resented Mrs. Hall, that had this conveyance been in 
jthe form of a will, no suspicion would attach to it, and 
no presumption would exist against it. Then why, 
when the only benefit that Mr. Otterson can derive is 
■virtue of the clause which gives him the property 
liter the death of his wife, should a different rule 
apply ?

8 It was held as long ago as 1845, in New jersey, that 
a feme covert is regarded in equity as a feme sole as 10 

¡respects the disposition of her separate estate.
I  Leacraft vs. Hedden, 3 Gr. Chan., 512.

I A wife may deal with her separate estate as though 
■e were a feme sole, and a decree will not be made 
■¡ainst her so dealing upon mere suspicion.
| James vs. Fisk, 47 Am. Dec., i n .
I  See also note in 30 Am. Dec., 233.

^nd finally that a feme covert may give her property 
■*er husband, subject to the scrutiny o f  a court o f  20 

Mty, to see that no imposition has been practiced, is 
■ ly established, and no presumption will be made 
gainst it.

2 Story’s Eq. Juris, sec. 764, 765 and 1,395. 
iMeriam vs. Harsen, 4 Ed. Ch. Rep., page 70, 76 
| and 77.
Clancey on Mar. Worn, 350.
Scarborough vs. Watkins, 9 Mon., (Ken. 1) 547.
Also reported 50 Am. Dec., « c ;
2 Kent Com., 166.
Stewart on H. & W ., n o .

B  the last named case, the Court, upholding the 
I \an.Ce’ declares that “  unless undue influence is 
■ce the gift will be considered valid.”

kheld§thatVS’ 5 Bar’ ’ Sup- Ct”  paSe 225> it
a W1*e may give o f her separate estate to

30



her husband, and that it is not wrong for the husband 
to persuade .his wife so to do.

The doctrine o f a presumptive fraud was sought to 
be invoked in Jenkins vs. Pye, 12 Pet., 241, in a con-
veyance from daughter of twenty-three years to her 
father, but the Supreme Court refused to apply it, 
declaring: “  That all the cases (relied upon for such a 
ruling) are accompanied with some ingredient, showing' 

1 _ undue influence exercised by the parent, operating on 
the fears or hopes o f the child; and sufficient to show 
reasonable grounds to presume that the act was not 
perfectly free and voluntary on the part of the child. 
And in some cases, although there may be circum-1 
stances tending in some small degree to show undue in-
fluence, yet, if  the agreement appears reasonable, it 
has been considered enough to outweigh slight circum-j 
stances, so as not to affect the validity of the deed 
page 253.

In Bradish vs. Gibbs, 3 John. 550, Chan. Kent, in 
considering the question o f undue influence of husband! 
on wife in the case of a will executed in pursuance of 
an ante-nuptial power created by intended husbanffl 
and wife, says:

“  Though I concur in the intimation of L o r d  Eldon, 
that the husband’ s claim to his wife’s bounty is to beJ 
closely inspected, and wholly free from symptoms or 
coercion and undue influence; yet in a fair case, bn 
the present, which has no such imputation, and thflj 
were no offspring to claim a divided attention, I tbifij 

2 0  the wife’s bounty is reasonable and just. It springŝ 
from the best o f human ties, and is founded on toj 
warmest affections o f the heart. ”  , «1

It is true this was the case of a will, but it was* 
tinguished from a deed only because the 
revoke it at will. The argument applies with P̂ | | 
force, because in our case the wife reserved thengKj 
utterly annul the deed by will.
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J Mr. Justice Story, at Sec. 1395, declares it to be firmly 
Established in equity that she may bestow her property 
„pon her husband, by appointment or otherwise, adding 
■at courts of equity examine such transactions with an 
■ x io u s  watchfulness and caution, and dread of undue 
[influence.

In the case of Farmer vs. Farmer, 12 Stew., 211, so 
{inch relied on by the complainant, the husband was 
lie agent of his wife as well, and under this peculiar 
(relation, the Court held his estate bound to show him 
lo be the owner, inasmuch as the possession might as 
well be referred to his agency as adverse. The Vice 
Ĉhancellor affixed upon him as agent the duty o f prov-
ing fairness, but regarding his position as husband, 

J carefully refrained from doing more than quote from 
[Chancellor Kent, that courts will carefully inspect such 
■ts on account of the danger of improper influence, 
[but if they appear fairly made will sustain them.
| hi the case also was abundance of proof that the wife 

|Passed the note because the husband wanted her to do 
|o, and regretted her act.

In our case the whole position is different; she was 
Icariying out a well conceived wish and desire o f her 
lown> as expressed by herself.
|In Grigby. vs. Cox., 1 Ves., 517, (also Belt’ s Supp., 
|?a£e 2Î ) the wife executed an appointment by deed 
|n favor of the husband, and when attacked by the wife 
■way of a defence of compulsion by her husband,
■  was not sustained because she produced no evidence 
P  maintain her claim.

I As a fail and legitimate result of the cases, we believe
■  true principle to be that when one to whom no 

,3 °| 1h°lat duty is due, and yet where a confiden-
ie ation exists, such as attorney, physician or 

i  e,e’. an manY others, receives a benefit, the burden 
mi to establish its fairness, but where there is

10

20
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also a natural duty existing the courts will do no more 
than carefully scrutinize the act to see that no injus-
tice is done.

Upon the second inquiry we submit that in any aspect 
o f the case the entire fairness of the transaction is 
shown by the evidence adduced.

The certificate o f the commissioner is certainly not a 
meaningless thing. In that the wife declares upon a 
seperate examination that the deed was her own 
“ voluntary act, freely, and without any fear, threats I 
or compulsion of her said husband. ”  And the comrais-1 
sioner himself certifies that he made known to her the j 
contents o f the deed.

The testimony of Miss Otterson (pages 54 and 55), 
certainly shows that Mrs. Otterson did wish her prop-
erty to go to her husband and not to her sister, and she I 
gave a most adequate reason in addition to natural in-1 
clination for her wishes. The complainant affords!

A some evidence in that she, as the most interested party, 
failed to in any manner question, either by legal steps! 
or by complaint to Mr. Otterson in his lifetime, the J 
entire fairness of the transaction, although having fnlll 
knowledge since 1863 o f the existence of the deed (page 
29), and that Mr. Otterson was dealing with it as the 
owner in fee, making conveyances of the most valuable

She was a member of the Otterson family when tM 
deed was made, and would be likely to know of any

ability o f coercion being a necessary thing.
Under the facts presented in this case we believe 

Court would take hold o f very slight circumstances 
rebut a presumption, even were one held to exis- 

On the point o f laches and the bar of the st^8C

parts and mortgages to large amounts of the whotl

Q imoosition bv Mr. Otterson. and on this she is silent 

tion of husband and wife, and therefore the impiH
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limitations by analogy, we believe this case is without 
a parallel in the Courts of New Jersey.
I Entirely apart from the primary question as to whether 
¡the law will raise a presumption of fraud in the case 
Lfa wife who so arranges a small portion of her estate 
that it may, in the absence of her other disposition 
thereof by herself, eventually go to him to whom by all 
the promptings of love and affection-it should go, and 
apart from the question whether if such a presumption 
really existed the defendants have not successfully re- 
butted it, the case, we submit, is flatly barred by the 
khuitable rule of laches and the statute o f limitations 
■  applied in courts of equity by analogy to proceed-
ings at law.

Very many cases will be found in the reports, both o f 
England and this country, where much short o f the 
Statutory period at law has been held sufficient to bar 
■e right to sustain a bill in equity, but the whole 
■rden of the decisions and text writers is that beyond 20 
■he limitations as prescribed at law, courts o f equity 
pill not entertain proceedings except alone in cases o f 
trust and fraudulent concealment.
■It is but proper to call to the attention o f the Court,
■at this bill as originally filed averred that Mrs. Hall,
V  complainant, had no knowledge o f the existence of 
r le êe<̂ in question until after the death o f James 
r tteison> *n T89r) but that on the eve o f taking testi- 
inony it was amended so as to aver that she had notice 
Bit in 1863, immediately upon the death of Mrs- 3°  
Bterson; otherwise this question would be before the 

omt in the form of demurrer instead o f troubling the 
Burt to hear the case on bill, answer and proofs.
■twill be borne in mind that twenty-eight years 
e°!j; fibng of this bill, the complainant was 
1 ci callv informed by James Otterson that his wife 

J  given him the farm, and this was followed by the
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immediate placing o f the deed itself upon record. Mr 
Otterson, in his lifetime, executed ten deeds of the most 
valuable parts o f the farm, located in a populous town 
and a mortgage o f the whole for $7,000. The pur-
chasers for twenty years have built upon this ground* 
and during all this time, according to the complainant’/ 
own testimony, (pages 33, 34 and 37, of appendix) she 
neither warned the vendor or his purchasers that they 

IO were dealing with property in which she claimed the 
ultimate ownership. She suffered the ravages of time 
to obliterate the last vestige of evidence to rebut her 
averments, and almost immediately upon the death of] 
James Otterson filed the bill to set aside the convey-
ance, the right to file which existed in her at all times 

. since 1863, when by her bill and her own sworn testi-i 
mony she had both legal and actual notice.

Mr. Bispham, in his work on equity, sec. 38, pad 
64, says: “ Equity follows the law when rights im 
equity are considered barred by lapse of time in anal-
ogy to the statute o f limitations.”  

justice Story, in his exhaustive treatise on the subH 
ject, Sec. 64, declares: “ Although the statutes of limi-
tations are in their terms applicable to courts of law 
only, yet equity, by analogy, acts upon them and 
refuses relief under like circumstances. Equity always 
discountenances laches, and holds that laches is prtj 
sumable where it is positively declared at law.’

And again at Sec 1520, the same author applied tliej 
doctrine specifically to the class of cases of which tins 
is a flagrant example. He says: “  In a great varietyj 
of other cases courts o f equity act upon analogy of tM 
limitations at law. Thus, for e x a m p l e ,  if a legal ttw 
would in ejectment be barred by twenty years advefll

30
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possession, courts o f equity will act upon like limitai
tion and apply it to all cases of relief sought upflj 
equitable titles or claims touching real estate.
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[And in a foot note he adds, that the citation o f au- 
■ or itie s  upon this and . the cognate doctrine of laches
■  almost unnecessary, as they are full and conclusive, 
both in England and America.

■  Daniel on Ch. Prac. & Pleading, page 560: “ In
determining whether the length of time which has 
elapsed since the plaintiff’ s claim arose is a bar to the 
relief he seeks, courts of equity have considered them- 

lelves bound by the statute of limitations as to all legal 10 
■ties and demands, * * * and as to all equitable
Miles and demands they act in analogy to the statute. ”
■  Pomeroy, at Sec. 418, commenting on the funda-
mental rule that equity aids the vigilant and not those 
■hoslumber on their rights, says: “ Indeed, in some 
Hits applications it may properly be regarded as a 
¡Special form of the yet more general principle, that he 
H o seeks equity must do equity. The principle thus
used as a practical rule, controlling and restricting the 

■ward of reliefs, is designed to promote diligence on 20 
H  part of suitors, to discourage laches by making it 
Har to relief, and to prevent the enforcement of stale 
■etnands of all kinds, independent o f any statutory 
Hfiod of limitation,”  and adds that it is involved in 
^■classes of cases, except perhaps those brought to en- 
|orce a trust against an express trustee. And again, in 

next section: “ Nothing can call forth this Court 
H a activity but conscience, good faith and reasonable 
wMgence. The principle has in fact two aspects, one 
Hthem wholly independent o f any statutory limita-. 30 
|!on’ an<) ^e other with reference to such statute. In 
^■earlier form of the statute of limitations the pro- 
| S10ns ,veie *n express terms confined to actions at
■  yet courts of equity, proceeding upon the analogy 
^Hese enactments in most suits to enforce equitable
I e,S reâ  es*-a ê and equitable personal claims, ap- 
f end the statutory periods.”
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In New Jersey the whole trend of the cases is to nod 
only apply the rules o f limitations, but to refuse relief' 
in the class o f which this is an example in a period faH 
short o f such statutes.

The act o f i860, Sec. 17, declares “  that every real I 
personal, possessory, ancestral, mixed, or other actioi 
for any lands, tenements or hereditaments shall be 

brought or instituted within twenty years after the 
or right title thereto, or cause of action shall accrue] 
and not after. ”

It cannot therefore be doubted that if this were a proJ 
ceeding at law in any form the bar of the statute would 
apply.f That it is by analogy equally so in equity th| 
foregoing authorities abundantly show.

That much less time may so operate is shown by the 
following cases in this State:

In Doughty vs. Doughty, 3 Hal. Ch. 643, this Court! 
reversed the Chancellor for sustaining a bill to set aside 
a deed alleged to have been fraudulently obtained from 
a person o f unsound mind but twelve years before. C. 
J. Green said: “ During the period of nearly twelve] 
years before the filing of this bill, the complainant was! 
o f sound mind. He had full knowledge of all the cir-
cumstances o f the alleged fraud. There was no im-
pediment, legal or otherwise, to his seeking relief. He 1 
was not prevented by absence or poverty from inain-j 
taining his rights. Under such circumstances it should! 
require the most cogent considerations to justify the 
delay and warrant a court o f equity in lending its aid to 
the complainant.”

In Midmer vs. Midmer, 11 C. E. Gr., 300, the Court 
applied the rule to even the case of a resulting trust, 
and held a delay o f twenty years fatal. In this case 
also the Court commented severely on the class of tes-
timony offered in this case, disregarding it.

Hance vs. Conover, 4 St. 505, was the suit of a re-
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Linder man to  surcharge a deceased executor’ s estate 
Tjth an amount not included in his inventory, and is 
Strikingly analogous in principle to the case before the 
Lurt. T h ere , as here, the complainant could not 
“enjoy the p h y s ica l possession of the property until after 
[lie death o f th e  executor, but he could attack the in-
ventory, and th e  Court held him barred by a delay of 
tour years, and until after the death of the executor.
[ ‘ The persons in t e r e s t e d  * * * had abundant oppor-
tunity in the fo u r  years to except to the inventory, and 
[o make in q u iry  b y  judicial proceedings into the honesty io  
I f  it, They h a v e  le f t  the matter until his (the executor’s)
Ieath, and m u st, under the circumstances, accept the 
isadvantages o f  the situation.”  The bill was dis-

missed.
1  Wilkinson vs. Sherman, 18 Stew. 413, is so recent,
4 closely in  p o in t ,  both in law and the special circutn- 
Itances of the ca s e , and so flatly in bar of the complain- 
jant’s right to  s u s ta in  this bill, that we beg to trouble 
me Court w ith  citation therefrom.
; This bill w as filed to set aside a deed from nephew to 20 

¡Uncle. T h e  d e la y  was for twelve years only, and in the 
leantime the original vendee of the deed had died.
'he Chancellor, in  dismissing the bill, declared :— “  If 

jhe circum stances of the making of this deed were such 
|s to demand e x p l a n a t i o n  from those who claim under 
it, it becom es m a n i f e s t  that equity requires that rhat 
explanation s h o u ld  have been demanded before the 
Ieath o f p o ss ib ly  the only person who could have given 
jit After d e lib e r a te  and intentional delay until the 30 
Ieath o f that w it n e s s  and the possibility of explanation 
j  thereby e x t in g u is h e d ,  it is most inequitable that one 
■ho so p u rp o se ly  delays should now be permitted to 
#y that such  explanation is necessary to insure title 
p e r  the d e e d .”

In Coles vs. Vanneman, 6 Dick., 323, a presumption
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o f  fraud by reason o f the circumstances was a d m itted ! 
by the Court to apply to the transaction) and the 
burden o f explanation cast upon the defendant b u t the! 
Court o f Errors affirmed the decree of the Court ofl 
Chancery dismissing the bill, because filed after eight] 
years o f delay and after the death of the party who 
could give explanation. There, as here, the parties! 
and witnesses to the transaction had died.

Wilkinson vs. Sherman, supra, is cited with ap-l 
proval.

In all these cases the relief was refused as against the! 
original parties or volunteers from them. How much! 
stronger the rules must apply in the case of twenty-1 
eight years o f delay, where all the parties who could! 
make explanation are dead, and where the rights ofl 
creditors have grown up, for in this case the whole ofl 
this property will be required to pay the debts duebyl 
James Otterson’s estate, and for that purpose Charles H. J 

20 Otterson is made a trustee.
See also Seabring vs. Seabring, 16 Stew., 59.
McCarlin vs. Traphagen, ibid, 338.

Both of these cases hold that delay resulting in loss! 
of evidence to the defendant estops the complainant.

Courts o f equity act upon statute o f limitations, and! 
where a legal title would in ejectment be barred by I 
twenty years delay, courts o f equity will act upon like I 
limitations, and will apply it to all cases of reliefl 

30 sought upon equitable titles or claims touching real! 
estate.

Moore vs. Greene, 2 Cur. C. C., 202.
2 Story Equit. Juris., 520.
Farnum vs. Brooke, 9 Pick., (Mass).
Michaud vs. Girod, 4 How. , 561.
Brown vs. Buena Vista, 95 U. S., 161.
Gooden vs. Kummell, 99 U. S., 210.



* 7

io

Savs Mr. Justice Clifford, in the last cited case: 
i Support to these propositions is found everywhere, 

[hit there is a defence peculiar to courts o f equity 
Bounded on lapse of time and the staleness o f the 
[claims where no statute o f limitations governs the case. 
¡Such courts in such cases often act upon their own in- 
jherent doctrine of discouraging, for the peace o f so- 
[cietv, antiquated demands by refusing to interfere 
[where there has been gross laches in prosecuting the 
[claim, or long acquiescence in the assertion of adverse 
[rights.

Badger vs. Badger, 2 Clifford, 154.
Jenkins vs. Pye, 12 Pet., 241.

[ But it is suggested by the learned Vice Chancellor,
In his opinion, that Mrs. Hall was lulled to sleep by the 
bonversation which she alleges took place with James 
Otterson, on the death of his wife, and urges ft as some 
palliation for the long delay. W e most respectfully 20 
present that this position is untenable. If every word 
kf the complainant’s testimony be accepted as true, and 
jit must be remembered that it is an assertion made, for 
ihe first time after Otterson’s death, it establishes that 
pile was then informed of what had been done— that 
irs. Otterson had given her husband the property—
|nd from that time on the duty to proceed rested upon 
per, as it was in direct contravention of her remainder, 
tad a cloud to the say the least upon her title. She 
alleges a conversation which she construes to be a 
promise to leave either this or some equivalent property 
I  her or her children. By deliberate choice she elects 
■•abandon her supposed legal right to set aside the con- 
*yance and stands upon the alleged promise. As all 
J James Otterson’ s estate, including the property in 
pestion, is required to pay his indebtedness, she is dis-
appointed in this and now attempts to re-assert an 
B’andoned claim of twenty-eight years ago, and this

3 °
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after other rights have grown up and she has remained 

quiescent; while creditors to the extent of $100,000 
have loaned their money on the faith of the credit'of 

James Otterson, of which the 140 ,0 0 0  worth of property 
involved in this suit was and is a necessary part. !

It must not be overlooked that this proceeeing is in1 
a court of equity, and that “ he who seeks equity must I 
do equity;”  that “ he who comes into a court of equity 

IO must do so with clean hands;” that equity “ aids the 
diligent not the slothful;” and that the complainant has 
violated every one of these salutary rules or maxims.

During all the period of her inaction, one by one the 
witnesses who could rebut the averments of her bill 
have passed away; the evidences, save the mute testi-
mony of the documents, her own ratification by silence, ] 
and the fragmentary proofs of Miss Otterson and Mr.I 
Faulkner, have, by the passage of nearly three decades, I 
been lost forever. Kven the complainant herself evi-1 
dently believed that the deed was entirely free from! 
fraud or coercion, as is proven by her silence whenl 
sales and mortgages were being made, and by her! 
declaration that she never remonstrated with Mr. Ot-J 
terson or passed a word with him upon the subject of I 
his management and disposition of property which she] 
now claims to be her’s. Is this the case that commends I 
itself to a court of justice? Will she be permitted to I 
make the attack which she dare not make in the life I 
time of the only one who could meet her thrusts? Or] 
rather is it not the case of the disappointed expectant ] 

 ̂ who fails to secure the anticipated gift, and thereupon ] 
attempts to distort from the estates of the dead that 1 
which rightfully belongs to another ?

A  word respecting the position of the complainant 1 
and Otterson’s creditors.

It. will not do to say that $ 4 0 ,0 0 0  of a n  estate o f]  
$ 1 0 0 ,0 0 0  is not an element upon which c r e d ito r s  have]



J9

loaned their m on ey . Our constant experience forbids 
Inch a con clu s ion .. From the day she knew that Mrs. 
lOtterson had g iv e n  her husband the farm at her death, 
|n 1863, she has d o n e  110 act inconsistent with the title 
thereby created. On the contrary she has stood upon 
fan alleged prom ise o f  Otterson. This promise, if made, 
Be could not ca rry  out, because of his debts, and ascer-

10
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jtaining this re su lt , she seeks to take from its legitimate 
■channels the esta te , which by her acts she has admitted 
[belongs to O tte r so n , and now to his creditors. Will a 
lou rtof c o n s c ie n c e  aid her to do this t h i n c r ?o
I We believe th e  mere statement of the proposition is 
#0 answer it, a n d  we will not trouble the Court further 
Ipon this head. ..
I  It is proper th a t  some advertence should be made to 
|he will o f  J a m e s  Otterson, although by reason of the 
insolvency o f  th e  estate it cannot become important in 
the consideration of this case, for men must “ first be 
'11st before th e y  a r e  generous. ’ ’

It is con ten d ed  that the testator overlooked the com-
pletion o f his w i l l ,  in accordance with the laws of New 
|ersey. T h is  w e  submit, in view of the testimony,
San hardly be  possible. It is far more probable that 

fcis will was o n l y  partially completed for the reason 
Bat the testator, knowing the condition of his estate 
I  the time o f  making the will, omitted its completion 
Intil he was c e r ta in  he would have an estate to leave, 
jut as this e v e n t  never occurred, the witnesses were 
lever added. A n d  in any aspect it evinces the belief 
|> his part th a t  he had an absolute title, in which 3° 
p ers  could n o t  share except by his act, and he pro-

ved  to d e v is e  it to persons other than the com-
plainant.

In the c o n s id e r a t io n  o f this case, w e  ask the earnest 
pention o f  th e  Court to the importance o f the ques- 
p  involved as a f f e c t i n g ,  not only the $40,000 worth o f
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. property immediately affected, but as affecting the far 
more important questions of the rights of husband and 

.wife; the stability of titles, and the salutary rules of 
equity. Is the Court to stamp its disapproval on all 
transactions between husband and wife ? Is it the law 
that no husband can safely arrange with his wife except 
under the ban of a presumption of law against him, no 
matter how guardedly the wife’s interests may be pro-

I0 tected ? Or that the wife cannot make some provision 
of her abundance for her helpmeet through life except 
at the peril of an attack from her relations? To whom 
should it go if not to him? Mrs. Otterson herself de- ■ 
dared, “ Why should she not leave it to her husband?” 
The reason which forbids an attorney to receive from a 
client that to which he has no legal nor moral claim j 
except upon proof of fpirness, can have no force when j 
applied to a gift from wife to husband, for to him is her ] 
first duty.

20 Are fundamental rules of equity to be brushed I 
aside in favor of one in the position of the complainant 
and all precedents of adjudicated cases, embodying the 
legal wisdom of ages, ignored ? Is the rule of equality 
of equity to be disregarded, and the complainant per-
mitted by her laches to await the death of the last 
witness who can make full explanation of all her alle-
gations, and then proceed to invoke the aid of a court 
of equity ? Who can doubt that if James Otterson | 
could answer this bill, proof abundant would be forth-

_0 coming to rebut her claims ? For cause less than this 
legislation has sealed the lips of even the diligent 
claimant against the estates of the dead. How much 
more should this Court set the seal of its disapproval 
upon complainant .and her evidence in this case!

It must be remembered that for five years a fter  t h e , 
execution of this deed Mrs. Otterson had f u l l  an d  am- j 
pie opportunity to utterly annul its effect by t h e  exercise
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L the power of appointment. She could certainly have 
luietly ex erc ised  this power and. James Otterson re-
ta ined in ignorance thereof until her death, much less 
Eave exerted a n  improper influence over her. Certainly 
[t goes far to  record her deliberate and final wish en-
tirely apart from her husband, and to explain the state- 
bents she m a d e  of the complainant that “ all the latter 
wanted was h e r  property, and that she would take good 
|care that she s h o u ld  never get it.” — page 55.
I  With w hat d e g r e e  of merit can the complainant, IO 
Lauding in h er s h o e s ,  after so many years of acquies-
cence, seek to  s e t  aside this solemn deed, executed 
fender all the  formalities of the law, and with the 
[separate d e c la ra t io n  and acknowledment of the wife 
lerself, before a commissioner of this State, that it was 
[executed o f  h e r  o w n  free will, without any fear, force, 
threat or c o m p u ls io n  of her husband.
I  Surely w e d o  n o t  exaggerate when we repeat that 
[this case is w i t h o u t  a parallel in the courts of this 
State. 20

FRANK T. IylyOYD,
Of Counsel for Defendants.









New Jersey Court o f Errors and Appeals.

Between

Andr ew Ot t e r s o n , e t  a l ., 

Appellants,
y

and

Sar a h  M . H a l l ,

Respondent: ^ TO

B R I E F  O F  PETER V. VOORHEES.

; This a c t io n  was brought in January, 1891, by the 
respondent, as sister and heir-at-law of Rebecca B. 
Otterson, to  set aside a deed made by the said Rebecca 20 
in February, 1 8 5 8 , thirty three-years before, on the 
■alleged g r o u n d  that the same was procured by fraud 
and undue influence. And the Vice Chancellor advised 
a decree s e tt in g  aside the said deed because the defen- 
pnts did n o t prove affirmatively that no fraud existed, 
although th e  original parties to the deed and all wit-
nesses to th e  transaction had been dead for many years 
before the m a tte r  was ever challènged.
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The bill of complaint was filed January io, 189!, and 
the answer was filed-March 21, 1891.

The bill shows that Rebecca B. Ottersori (as Rebecca
B. Haines) became by inheritance and by certain con-
veyances seized in fee of the lands in dispute.

That she married James Otterson,; Jr., October i, 
1856. That a child was born to them March 2, 1858, 
and that the child died March 29, 1858. That Rebecca
B. Otterson died intestate March 10, .1863, leaving no 
child her surviving, and that the complainant was her 
only sister and heir-at-law.

On February 25, 1858, Rebecca B. Otterson, with 
Janies Otterson, Jr., her husband, made a deed of 
trust of said lands to James E. Gowan, and charges 
that said deed was procured through fraud.

James Otterson, Jr., died February 16, 1885, intes-
tate, and the complainant claims the lands as heir-at- 
law of Rebecca and prays that said deed be set aside.

The answer denies the fraud, alleges the conveyance 
20 to Gowen to be bona fide and charges that upon the 

death of James Otterson, Jr., intestate, the lands de-
scended to and vested in the defendant as his heir-at- 
law under the conveyance to said trustee and said triis-j 
tee’s.conveyance to the said James.

The deed, page 1 of Exhibits, made by Rebecca B. 
Otterson and James Otterson, Jr., to James Gowan, is 
dated February 25, 1858, is acknowledged the day of 
date and recorded in Burlington County B ook Y6 ofj 
Deeds, page 399, &c., January 22, 1864— Exhibits, page 

 ̂ 10, line 34.
This deed is a full conveyance of the premises in dis-

pute and is upon the following trusts:
First. To permit the said grantors to collect all the 

rents, &c., of the property, the same to be, during the 
lifetime of the said Rebecca, her individual property, to 
permit them to sell or incumber the said lands, or



any parts thereof, and the • proceeds of such sale or 
encumbrances to be the individual property, of the said 
Rebecca— Exhibits, page 5, line 24.

Second. T h a t  the said Rebecca shall have power at 
anv time to d e v is e  the same by will, or writing in the 
nature ^hereof, to  take effect after the decease of the 

Laid James, as f u l l y  as though she were unmarried—  
‘Exhibits, p a g e  6, line 36.
1 Third. I f  th e  said Rebecca should not make such 
-will or a p p o in tm e n t , then that the said James might 
[devise th e sa m e  by. will, or writing in the nature thereof, 
¡subscribed in  th e  presence of at least two witnesses—  
¡Exhibits, p a g e  7, line 17.
| Fourth. I f  neither the said James or Rebecca should 
¡■designate an d  appoint as aforesaid, that the said trustee 
[should hold th e  same for the right heirs of Rebecca—  
¡Exhibits, p a g e  7, line 31.
[ Provided th a t the said parties, or the survivor of them, 
may alter, c h a n g e  or revoke the said trusts, or any or 
all o f them , a n d  demand in writing a conveyance by 
said trustee, fr e e  o f  said trusts, to them or the survivor 
of them, h is, h e r  or their heirs and assigns— Exhibits, 
page 8, line  7.

Further p r o v id e d ,  that the said James should not 
have pow er to  d e fe a t  any testamentary devise which the 
said R ebecca  might make— Exhibits, page 8, line 33.

And fu rth er providing for the appointment of a new 
trustee, w ith  l i k e  powers in case of death, disability or 
refusal to act.
I By this d eed  James Otterson, Jr., secured to himself 
an estate fo r  l i f e  in said lands after the death of his 

paid wife, i f  h e  survived her, (no child had then been 
[born, and c u r te s y  had not accrued to him at the date of 
(the deed). , -

Rebecca secured the right of directing how said lands 
should g o  a fte r  her death, and the death of the said
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James, by will, or writing in the nature. thereof (ap 
pointment). . This was a valuable consideration flowing 
to her, and no doubt induced her to make the deed, for 
as a married woman she had at that time (1858), no 
power to make a will,

A married woman is incapable of devising real estate 
or disposing of her chattels by will without the con-
sent of her husband, and such will would be a mere 
nullity.

Van Winkle vs. Schoonmaker, 2 McCart. 384.

Wills of married women, &c., for lands, &c., shall 
not be held or taken to be good or effectual in law.

Nixon Digest, Ed. 1861, page 913, § 3 Wills.

The Married Woman’s Act of 1852 did not give mar-
ried women power to make wills.

Compton vs. Pierson, 1 Stew. 229.

Q A married woman’s power to devise real estate was 
first given in I864.

P. L. 1864, page 698.

The power conferred upon her by said deed is in the 
following words— Exhibits, page 6, line 36:

“ Secondly. In trust, that it shall and may be law- 
ful for the said Rebecca B. Otterson at any time during 
her natural life, whether she be covert or sole, by a last 
will and testament, or by any writing in the nature 
thereof, by her signed in the presence of at least two 

3°  subscribing witnesses, to designate and appoint to 
whom, all or any part of the said hereby granted premi-
ses shall go after her decease, and the decease of the 
said James Otterson, Junior, which said devisee or 
devisees, appointee or appointees, shall as to his, her 
or their respective portions thereof, have and enjoy a 
the rights and powers with reference to the said tract 0̂  
land, tenements, &c., in absence of any specia rcj



5

strictions, limitations, conditions or directions in the 
Lid testamentary writing or writings contained, which 
the the said Rebecca B. Otterson, might and would 
have enjoyed if this deed had never been made, and 
the had lived unmarried.”

I And also the proviso— Exhibits, page 8, line 33:
■ “ And p r o v id e d  also, however, that the said James 
Otterson, J u n io r , in  the event of his surviving the said 
Rebecca B. O tte r so n , shall not have power, by means of 10 
tny or all o f  th e  reservations herein contained, to 
annul, defeat o r  avoid any testamentary devise or 
appointment w h ic h  the said Rebecca B . Otterson may
In her life tim e m a k e  in reference to the said estate, as 
provided h e r e in .”

I  Rebecca O tte r so n , the wife, thus secured by this deed 
a power o f  d ir e c t in g  how this property should go after 
per decease, w h ic h  the law did not give her and which 
phecould n ot h a v e  enjoyed without the trust mentioned 
In the deed.
■ The certificate o f  acknowledgment that the deed 
was acknowledged by Mrs. Otterson, freely without any 
pear, threats or coertion of her husband, raises a strong 
presumption that no undue influence was exercised 
over her by her husband.
; Meriam vs. Harsen, 4 Edwards Ch. 70 (76).

2 Barb. Ch. Rep., 232.

■Mrs. Otterson died March 10, 1863, intestate, and 
without exercising the power of appointment vested in 3° 
pr by the second trust mentioned in said deed; she 
thereupon by failing to exercise such power affirmed 
j, clause in said deed that the said premises should go
■  her husband, and confirms the testimony of Miss 
Otterson. Printed Book, page 55, line 5.

■Ques. You have given us one occasion and the cir-
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cumstances that led up to this statement by her; what 
circumstances were there about the other, where she 
said they would not care if she was six feet under 
ground ?

Ans. Well, all • the circumstance that I can remem-
ber is this: her coming into the room and taking this 
seat and feeling very much hurt, and she made that 
remark, that they cared nothing about her if she was 
six feet under ground, if they only had what belonged 
to her; but she said, I will take good care, though, they 
never shall have a cent of it, if I can help it.

Ques. What did. she say about her husband at that j 
time, and her feelings towards him ?

Ans. Well, probably it was another time she made | 
the remark about her husband.

Ques. What did she say on that occasion ?
Ans. “ Who would she leave the property to if she i 

did not give it to her husband” — but she had the, 
highest admiration and devotion for her husband.

After Mrs. Otterson’s death intestate, and without 
exercising the power of appointment, James Otterson, 
Jr., the survivor, in conformity with the terms of saidi 
trust, in said deed mentioned, requested the said trusted 
in writing, to carry into execution the said trust bn 
conveying the said premises to him as survivor, freed! 
from all trusts, and said trustee, by his deed dated Dei 
cember 31, 1863, nearly nine months after the death 
the wife, conveyed the said premises to the said James, 
in fee. See copy of deed, Exhibits, page n.

James Otterson, Jr., thereupon became the owner i4  
fee simple of the said premises, and such ow nership 
will be sustained if this Court will permit the wife tj 
do with her own property what she desired, as expressei 
by her sealed instrument, duly acknowledged before! 
respectable commissioner, as her voluntary act nw 1 
freelv, and also expressed in the presence of her «1
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Miss Otterson, as her wish for the disposition of the 
property after said deed had been executed a consider- 
[able time.
IA Court of Equity will uphold a conveyance by a 

wife of part of her separate estate to her husband, or for 
his benefit, unless some proof of duress or ill usage 
Ippears from the testimony.

2 Kent Com., 166.
Stewart on H. and W., § n o .  . io

Crugar vs. Crugar, 4 Edw. Ch. Rept., 433. In this 
jcaseVice Chancellor McCann said, in 1844, “ a family 
{settlement will be upheld in Chancery.”

A married woman’s right to convey her separate 
[estate to her husband is firmly established, and fraud 
¿will not be presumed.

2 Story, Eq. Juris § 1395.

■ Leacraft vs. Hedden, 3 Gr. Ch. 512. In this case 
Chancellor Haines said, in 1845, a feme covert is re-
tarded in equity as a feme sole, in respect to her separate 
ptate so far as to enable her to dispose of it.

A wife may deal with her separate estate as though 
Jhe were a feme sole, and a decree will not be made 
painst her dealing upon mere suspicion.
I James vs. Fisk, 47 Am. Dec., i t i .
I Meriam vs. Harsen, 4 Ed., Ch. Rep. 70, and 2 

Barb. Ch. 232.
Note 30, Am. D ec., 233.

JlnGrigley vs. Cox, 1 Vesey Sr., 517, the wife cable 
f f  court and complained that the plaintiff had col- 

id with her husband to take her separate property 
|°m her, and that the money had been paid to the 
psband. : . . ,
Imthe Court held that, as to her separate property, 
P should be looked upon as a feme sole, and upheld 
ler conveyance.

20

3 °
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In Pybus vs. Smith, i Vesey Jr., page 189, the wife 
was seized of an estate in lands which she conveyed as 
a security for her husband’s debts, and the conveyance 
was sustained in equity.

Lord Thurlow in this case had a most anxious desire' 
to find a principal of equity strong enough to protect! 
the property, but found the law too strong to be con-
tended with.

See note 1 Vesey, Jr., page 193.

It is not wrong for the husband to endeavor, by rea-1 
soning and persuasion, to prevail upon the wife to 
make a reasonable provision of a part of her income for; 
his benefit.

Cruger vs. Cruger, 5 Barb. Sup. Ct. Rept. 225.

The deed of trust. was recorded, became a public 
record and notice to the world and this complainant 
January 22, 1864. See Exhibits, page 10, line 33, the] 
deed from the trustee to James Otterson, Jr., was 
recorded on the same day. See Exhibits, page 16, line 
29, the bill of complaint was not filed until January 10, 
1891, about twenty-seven years afterwards.

James Otterson took immediate possession and dur-
ing the twenty-seven years, or until his death, exercise! 
all necessary and proper acts of ownership; he made; 
eleven deeds of parts of the property—(See printel 
book, page 64, line 22; pages 65 and 66,) and twomortj 
gages— (See printed book, page 66, line 22,)all<j 
which were recorded and became notice to the saî  
complainant.

Pom Eq. Juris, § 608.

She, the complainant, had notice by visible objectsl 
She had property in Moorestown when this property1!  
dispute was located, and she was in the habit of goin»j 
there.



See testimony of Mrs. Hall, the complainant, 
printed book, page 33.

Also Jones Yorkes, page 45, line 9.

I  He says, in effect, building w as commenced in 1871. 
I  If visible objects were erected on the land she w as 
bound to make inquiry.

Pom. Eq. Juris, § 611.

I Mrs. Hall also admits that she was told that building 
|was going on on property formerly of her father and 10 
then claimed by Otterson. Printed book, page 37.
I In matters not baned by the Statute of Limitations, 
Courts of Equity will not interfere after a considerable 
lapse of time, from considerations of public policy and 
from the difficulty of doing entire justice.

1 Story Eq. Juris., 529.
1 Pom. Eq. Juris., § 419.
Wilkinson vs. Sherman, 18 Stew., 413.

I Wood vs. Chetwood, 6 Stew., 9.
20

[Thecomplainant had legal notice of the conveyance 
ly her sister and of the deed to Mr. Otterson in Janu- 
ajy, 1864, but delayed bringing action until January, 
1891, tweuty-seven years afterwards, and after the 
■ath of the principal and all the witnesses to the 
transaction, and when she knew all proof had been 
festroyed by death.
I One who. delays his action until the death of the 

•dies able to testify is not entitled to relief.
Hance vs. Conover, 4 Stew., 505. 30

I McCarlin vs. Traphagen, 16 Stew, 323 (338).
Seabring vs. Seabring, 16 Stew., 59.

Jin Hance vs. Conover, the Court said: When a re-
mainderman interested as such in personal property 

e n° objection in the lifetime of the executor, held
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that after the executor’s death he was barred by his 
laches.

This was the case of a disappointed legatee.
In Seabring vs. Seabring, Vice Chancellor Van Fleetj 

said: When a complainant has suffered a suit to be! 
without prosecution for seven years, and it appears the 
case is one dependant upon oral testimony, and by his 
laches has rendered it difficult if not impossible for the] 
Court to determine it, the bill will be dismissed.

i Fonbl. Eq., Chap 4, § 27, it is said, “ The Court! 
will not encourage the laches and indolence of the 
parties, but will presume after great length of time 
some composition or release to have been made, since it 
would be too hard to force a man to keep his evidence] 
by him forever.”

1 Story Eq. Jur., § 529, it is said: “ When thef 
demand is not of a legal nature, but is purely equitable, 
or when the bar of the statute is inapplicable, Courts! 
of Equity have another rule, founded sometimes upon] 
the analogies of the law, when such analogy exists, 
sometimes upon its own inherent doctrine, not to enter-j 
tain stale or antiquated demands, and not to encouragê  
laches and negligence. Hence, in matters of account, 
although not barred by the statute of limitations, Courts 
of Equity refuse to interfere after a considerable lapsej 
of time, from considerations of public policy, from thl 
difficulty of doing entire justice, when the original 
transactions have become obscure by time, and thl 
evidence may be lost, and from the c o n sc io u sn e ss  tb a  

 ̂ the repose of titles and the security o f  property arj 
mainly promoted by a full enforcement o f  the maxim,] 
Vigilantibus, non dormientibus, ju ra  subveniunt.

Rayner vs. Pearsall, 3 John’s Ch., 578» 585* 
justice of this doctrine is obvious. He who delayj 
asserting his rights until the proof in v in d ica tion  4 
them is so indeterminate that it is very difficult t|

20
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decide whether what seems to be justice to him is not 
injustice to his adversary, ought to lose a1l right to the 
laid of a court of conscience, for, by his laches, the path 
[of justice has become so obscure that it cannot be traced 
with certainty. The law assists those who are vigilant, 
not those who sleep upon their rights.
I The long delay, over a quarter of a century, in assert-
ing her alleged rights clearly shows that the complain- 
jant had very little, if any, confidence in her ability to i o 
recover during the lifetime of Judge Otterson, and 
while he might appear as a witness.

It would appear clear that if a married woman had 
any right whatever to direct what should be done with 
her own separate property after her death, that the deed 
in controversy should be sustained and the decree of 
¡Chancery reversed, especially when we take into con-
sideration Mrs. Otterson’s desire as to the disposition 
lof this property expressed to Miss Otterson after the 
deed was made—(pages 54 and 55,) “ That her sister, 20 
the complainant, should not have one cent if she could 
prevent it.” “ And of course she wanted her husband 
to have it; who else would she give it to ?” Also her 
solemn declaration to Mr. Fish, a respectable commis- 
pioner, after he certifies that he had made known to her 
Jhe contents of the deed “ that she signed it freely as 
fter voluntary act and deed,”  “ without fear, threat or 
■compulsion of her husband.” The entire absence of 
lany proof in the case of fraud or undne influence lead-
ing up to the making of the deed. The unusual affec- 30 
lion shown all through the testimony to have existed 
Between the said parties, the natural presumption 
phere such affection would direct the property to go 
■nd the high standing of Mr. Otterson. How can the 
Purt, under such circumstances, without a scintilla of 
P°of, presume fraud ?
I  The opinion of the Vice Chancellor, I think, is based
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upon wrong premises; it argues only from the inherent 
evidence of the deed itself; it makes no reference to 
the off-repeated expressions of Mrs. Otterson, the wife 
that she should take good care that her sister, the com-
plainant, should never get one. cent of her property, 
that she intended it to go to her husband. Who else 
would she give it too ? This was testified to by her friend 
and sister-in-law, Miss Otterson. See Printed Book 

io PaSe 54> line 5, to page 55, line 25. If this statement 
is true, how could the Vice Chancellor assume she in-
tended by the deed in question that the property should 
go to the complainant if she died intestate and the hus-
band surviving her died without a will.

The Vice Chancellor also assumes that because the 
deed was made when she felt that her life was im-
perilled by her:approaching confinement, that it should 
be looked upon more critically. What was more natural 
tha.n when she felt that death was near, and she hadno 

20 Power in the law to make a will, for her to execute just 
such, a deed as the one in disputes ? It provides in 
case she lives that she shall receive the whole income 
from it ; that she shall have the right to direct how it 
shall go after her death, with a covenant that the hus-
band shall in no way interfere with such disposition, 
and in case of her death without making such disposi-
tion, permits the husband to take it as his own, the 
very disposition which she expressed to Miss Otterson 
she intended to make of her property.

2q He further argues that it does not appear that she had 
any advice or assistance in understanding the purport 
of the deed, and yet in his opinion, page 78, line 12, 
he shows the trustee and also the c o m m is s io n e r  who 
took the acknowledgment, and was presumably present 
at the execution of the deed, were both prominent 

lawyers, with whose legal ability she must have been 
aware. She thus appears to have had every opportu;
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nity of ascertaining from independent advisers the full 
legal effect of the deed. It was the commissioner’s sworn 
duty to so explain it. He certifies that he saw her apart 
from her husband, made known to her the contents, 
and that she signed it freely as her act and deed.

The deed is but the natural result of what would be 
expected from the unusual affection shown between 
this husband and wife, and her expressed desire for the 
disposition of this property as stated to Miss Otterson.

It is impossible at this late date to prove affirmatively IO 
the influences which led to the making of this deed, or 
all the circumstances surrounding its execution; we can 
only judge of that from the surroundings.

The law will not, in the absence of proof, presume 
fraud against any man in dealing with a stranger, 
much less a prominent lawyer of irreproachable char-
acter in transactions with his own wife; the natural 
presumption in all cases is of fair and bona fide deal-
ings.

If the Court sets this deed aside, it stamps a promi- 20 
nent and respected lawyer as a most consummate scoun-
drel without a scintilla of positive evidence, and vests 
the property in one whom Mrs. Otterson, the owner, 
declared should never have it if she could help it, upon 
the ground that she must have been deceived in so dis-
posing of it.

I submit that the decree of the Court of Chancery 
should be reversed.

PETER V. VOORHEES,
Of Counsel with Defendants. 3°
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Andr ew Ot t e r s o n , e t  a l .,

Appellants,
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and

Sar ah M. Ha l l ,

Respondent ,

E x h ib it s .

I This indenture, made the twenty-fifth day o f February, 
in the year of our Lord one thousand eight hundred and 
fifty-eight (1858), between James Otterson, Junior, o f  the 
[city of Philadelphia, A ttorney and Counsellor-at-Law , 
and Rebecca B. Otterson, his wife, late R ebecca  B. H aines, 
of the one part, and James E . Gowen, o f  said city , 
Attorney and Counsellor-at-Law, o f  the other part, 
pitnesseth, that the said Jam es Otterson, Junior, and 
Rebecca B., his wife, for and in consideration o f  the sum 
P one dollar, lawful money, in hand paid  to the said 
Rebecca B., at the time o f  the execution  hereof, the re- 
leipt whereof she doth hereby acknowledge, and for 
Brers other good and sufficient considerations her there-
i n  moving, and by and with the consent o f  her hus- 
P 11̂  the said James Otterson, Junior, [w ho jo in s in this 
Pweyance as well to express such consent as to  bar any

Nwi Jeney State Ubraiy
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and every interest in the hereinafter described premises 
which he may have acquired by virtue of his intermar.’ 
riage with the said R ebecca  B .,] have granted, bargained 
sold, aliened, enfeoffed, released, assigned, transferred 
and set over, and by these presents for the purpose of 
assuring and settling the estate, property and premises 
hereby granted upon the uses and trusts hereinafter ex-
pressed and declared, do grant, bargain, sell, alien, enfeoff, 
release and confirm , assign, transfer and set over unto thé 

( ^ames E* Gowen> his heirs and assigns, all that cer- 
1 tain plantation, farm, tract or piece o f land, situate in 

the township o f  Chester, county o f  Burlington, and State 
o f  New Jersey, and the buildings and improvements 
thereon erected, described as follow s : Beginning at a 
stone at the junction  o f  the Evesham with the Moores- 
town and M ount H olly  road, in the middle of both said 
roads ; thence along the micldle o f  said Moorestown road
(1) south eighty degrees west, three chains and forty-six 
links to a stone, corner to Samuel Bispham’s lot ; thence
(2) north twenty-three degrees and fifteen minutes west, 
seven chains and fifty-one links to a stake, corner to said 
B ispham  s land ; thence (3) south sixty-eight degrees and 
thirty-five minutes west, three chains and eight links to a 
stone ; thence (4) north tw enty-tw o degrees and twenty- 
five minutes west, six chains and eighty-six links to a 
stak e; thence (5) north sixty-eight degrees and thirty 
minutes east, ten chains and fifty-six links to a stone; 
thence (6) south thirty-three degrees and thirty minutes 
east, fifteen chains and eleven links to a stake in the mid-
dle o f the aforesaid M oorestow n and Mount Holly road, 
corner to  lands o f  D octor Jonathan I. Spencer; thence 
along the m iddle o f  said road (7) north sixty-six degrees 
east, two chains and ninety-eight links to a stake ; thence
(8) south twenty-three degrees and ten minutes east, 
seventeen chains and n inety-four links to a stone ; thence
(9) north sixty-four degrees and thirty minutes east, 
seven chains and seventeen links to a stake ; thence (10)
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Loath tw enty-two degrees and forty-five minutes east, 
Line chains and seventy-one links to a stone ; thence (1 1 )  
Loath sixty-one degrees and twenty-five minutes west, 
gii chains and seven  links to a stake in the m iddle o f  the 
aforesaid Evesham road, corner to lands o f Thom as G.
I Kimble; thence along the middle o f said road (12) south 
forty-four degrees and forty minutes east, thirteen chains 
Und twenty-seven links to a stone, corner to lands o f  
William Hooten ; thence (13) south fifty-six degrees and 
thirty minutes west, twenty-three chains and twenty-five 
[links to a large stone, corner to said H ooten ; thence (14) 
south fifty-nine degrees and fifteen minutes west, six 
pains and seventy-two links to a stake, corner to  lands 
[of Edward Harris ; thence (15) south thirty-six degrees 
and thirty minutes west, five chains and ninety-three 
links to a stone ; thence (16) north fifty-nine degrees 
pst, six chains and eighty-two links to a stone ; thence 
along the eastwardly line o f Partnership lane (17) north
thirty-six degrees west, fourteen chains and seventy- 

Iseven links to a stake; thence (18) north fifty-six degrees 
land thirty minutes east, six chains and sixty-seven links 
[to a stake; thence (19) north twenty-nine degrees and 
jten minutes west, four chains and fifteen links to a s ta k e ; 
■hence (20) north twenty-one degrees and forty-five m in- 
■tes west, five chains and eleven links to a stake ; thence 
El) north fifteen degrees west, thirty links to a stake ; 
■hence (22) north seventy-eight degrees east, eleven 
Plains and sixty-seven links to a stake ; thence (23) south 
prty-four degrees and forty minutes east, fifty-nine links 
|o a stake; thence (24) south seventy-eight degrees west, 3 °  
pue chains and eighty-six links to  a stake ; thence (25) 
Path twenty-nine degrees and ten minutes east, eleven 
fains and seven links to a s ton e ; thence (26) north 
fty-one degrees and thirty minutes east, eleven chains 
P  seventy-nine links to a stake in the m iddle o f  the 
■oresaid Evesham roa d ; thence along the m iddle o f  the 
| 6 ^  north forty-four degrees and forty minutes
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west, twenty-five chains and ninety-one links to the place 
o f  beginning. Containing eighty-tw o acres and seventy, 
four hundredths o f  land, be the same more or less. [Be- 
ing the same farm, plantation or tract of land of which 
Samuel Haines, late o f  the said township and county, 
deceased, died seized, leaving him surviving a widow 
M ary M. Haines, who is since deceased, and two daugh-
ters, to  w i t : Sarah M. H aines and the said Rebecca B. 
Otterson, late H aines, to  and in whom the same de-
scended and vested in fee as heirs at law of the said 
Samuel H aines as tenants in com m on ; and the said Sarah
M. H aines afterwards, in anticipation of marriage with 
one Samuel W . Hall, by  deed dated the ninth day of 
June, Anno D om ini one thousand eight hundred and 
forty-nine, recorded in the county o f Camden, in Book I 
o f Deeds, page 134, &c., d id  inter alia grant and convey 
all her undivided m oiety or half part in and to the said 
hereinbefore described premises to John M. Kaighn and 
his heirs and assigns in trust am ong other things as fol- 

0 lo w s : “  Fourthly. A nd in further trust that the said 
John  M. K aighn, his heirs and assigns, shall and will sell 
and convey, assign and transfer all or any part or parts 
o f  the said prem ises, real and personal property hereby 
granted and assigned, and all securities derived by in-
vestment or otherwise, from  time to time, whenever the 
said Sarah M. H aines, be she fem e covert or feme sole,shall, 
by  writing under her her hand and seal, executed in the 
presence o f  at least two subscribing witnesses so direct. 
And afterwards, to w it : On the thirty-first day of August, 

3 °  A. D . 1852, and after the consum m ation of the said pro-
posed  marriage, the said Samuel W . H all and Sarah M., hie 
wife, form erly Sarah M. H aines, by  deed bearing date the 
day and year last aforesaid, duly acknowledged and 
recorded at M ount H olly , in the county o f Burlington, in 
D eed  B ook  15, page 123, &c., for and in consideration of 
the sum o f seven thousand four hundred and thirty 
dollars, granted and conveyed  all her, the said Sarah M.
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H all’s , one equal undivided m oiety or half part o f the 
d premises to the said R ebecca  B. Otterson, late R e -

becca B. Haines, and afterwards, to w it : on  the fifth day 
If December, A. D. 1857, and after the decease o f  the 
_aid Samuel W. Hall, the said John M. K aighn, trustee 
¡as aforesaid, by the direction o f the said Sarah M. H all, 
¡testified by her becoming a party to and signing, sealing 

1 delivering the same by deed o f  confirm ation dated 
the day and year last aforesaid, and intended to be forth-
with recorded, granted, ratified and confirm ed the afore- 

id conveyance of the aforesaid equal undivided m oiety 
lor half part of the said premises in and to the said 
Bebecca B. Otterson.] Together with all and singular 
the rights, liberties, privileges, hereditaments and ap-
purtenances whatsoever thereunto belonging or in any- 
wise appertaining, and the reversions and remainders,
| rents, issues and profits thereof. T o  have and to hold the 
I said farm, plantation or tract o f land hereby granted or 
mentioned, or intended so to be, with the appurtenances, 
unto the said James E. Gowen, and to his heirs and 
assigns forever. Provided always, nevertheless, and this 
[conveyance and all the estate and property hereby 
granted and set over is intended to be under and subject 
to the following uses and trusts, that is to say : First. In  
trust to permit and suffer the said James Otterson, Jr., 
¡and Rebecca B., his wife, or either o f  them, during their 
point natural lives, and the survivor o f them, the said 
lames and Rebecca B., during the residue o f his or her 
¡natural life, to have, occupy, use and en joy the same and 
¡every or any part thereof, or to  lease, dem ise and to 
prm let the whole or any part thereof, and from  time to 
time to collect, recover and receive the rents, issues, in -
come and profits thereof; and the receipts o f the said 
lames or Rebecca B., individually, [notwithstanding any 
pverture of the said R ebecca B .] or o f any attorney or 
Jgent of them or of either o f them shall be deem ed and 

on to be good and valid discharges in the law. I t

20
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being hereby expressly understood and declared that so 
m uch o f  the said rents, issues, incom e and profits as shall 
accrue during the lifetim e o f  her, the said Rebecca B 
Otterson, whether received b y  the said James or Rebecca
B. individually, or by any attorney or agent of them, 
or either one o f  them, shall be for the sole, separate and 
exclusive use and benefit o f  her, the said Rebecca B, 
Otterson, notwithstanding any coverture, and without 

IO being in any way or manner whatever subject to, liable 
or answerable for any o f  the contracts, debts or engage- 
ments o f  her said present or any future husband. And 
in trust, furtherm ore, to  perm it and suffer the saidJamee 
Otterson, Junior, and R ebecca  B., his wife, and the sur-
vivor o f them, to  sell, assign, convey and transfer, and to 
m ortgage or otherwise encum ber all or any part or parte 
o f  the same, and [the said James E. Oowen, trustee ae 
aforesaid, jo in ing and acting therein] to make, sign, seal, 
execute, acknowledge and deliver to the purchaser or 
purchasers thereof good  and sufficient deed or deeds 
therefor in fee simple, or for any less estate or estates, 
tree, clear and discharged o f  and from all and every 
trust and lim itation whatsoever, and to mortgagees or 
other incum brancers, such writings or other obligations as 
may be needful and proper in the prem ises; and the pro-
ceeds o f  any and all such sales or mortgages shall be re-
ceived for the sole and separate use o f the said Rebecca 
B . Otterson, as hereinbefore mentioned in respect to the 
incom e o f said premises and without any liability on the 
part o f the purchaser or purchasers o f the said premises 

3 °  to see to the application thereof ; and in trust, further-
more, to perm it and suffer the said James Otterson, 
Junior, and R ebecca  B ., his wife, and the survivor of 
them, generally to manage, conduct and control the said 
hereby granted lands, tenements and premises as to them 
and the survivor o f  them shall seem meet and proper. 
Secondly. In  trust, that it shall and may be lawful for 
the said R ebecca  B. Otterson at any time during her
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natural life, whether she be covert or sole, by  a last will 
and testament, or by any writing in the nature thereof, by  
her signed in the presence o f at least two subscribing 

[witnesses, to designate and appoint to whom  all or any 
part of the said hereby granted premises shall go  after 
her decease, and the decease o f the said James Otterson, 

[Junior, which said devisee or devisees, appointee or ap- 
[pointees, shall as to his, her or their respective portions 
[thereof have and enjoy all the rights and powers with 
[refererence to the said tract o f land, tenements, &c., in 
absence of any special restrictions, lim itations, conditions 

[or directions in the said testamentary writing or writings 
[contained, which she, the said R ebecca  B. Otterson, m ight 
land would have enjoyed if this deed had never been 
made, and she had lived unmarried. Thirdly. In  trust,

[that if the said Rebecca B. Otterson shall not in manner 
aforesaid designate and appoint to whom the said hereby 

[granted premises shall go after the decease o f  both o f  the 20 
d parties of the first part to these presents, and if the 
id James Otterson, Junior, shall survive the said 

lebecca B. Otterson, then it shall and may be lawful for 
no said James Otterson, Junior, at any time during his 
latural life, by a last will and testament, or by any writ-
es in the nature thereof by him, signed in the presence
■  at least two subscribing witnesses, to designate and
pPoint t0 all or any part o f  the said hereby
►anted premises shall go after his decease, and what 
State or interest the said devisee or devisees, appointee 30
■  appointees, shall have and take therein. A nd fourthly 

d 7 “ ^  In trust> that if neither the said Jam es Otter- 
d, unior, or Rebecca B. Otterson, shall in mapner

presaid designate and appoint under the rights and
■  ere erein and hereby mentioned and reserved, then

L S“  / r 8E - GoWen’ trustee as aforesaid, shall and 
° a 6 P^ntation or tract o f  land, heredita- 

for the right heirs at law o f the said
h. Otterson, and shall b y  g ood  and sufficient



deed or deeds or other writings, transfer and set over the 
said prem ises and every part thereof absolutely to the ! 
said right heirs o f  the said R ebecca  B. Otterson and 
their heirs and assigns in such shares and proportions as 
the said heirs would have been entitled to had the said 
R ebecca  B. Otterson died intestate and seized thereof in 
fee simple. A nd further provided, and it is hereby ex- 
pressly understood and agreed by  and between the said 
parties hereto, that it shall and may be lawful for the 
said James Otterson, Junior, and Rebecca B. Otterson, 

10 and the survivor o f them, by  any deed or deeds, writing 
or writings, to  be by them, or the survivor of them, 
signed, sealed and delivered in the presence of two or 
m ore subscribing witnesses, to revoke and make null and 
void  all and every or any o f  the said uses, trusts and 
estate herein and hereby created, limited and declared of 
and concerning the prem ises hereby granted, or any part 
thereof, and either to  alter or change the same or any of 
them, or to declare new and other uses thereof, or by 
such deed or deeds, or writing or writings as aforesaid, 

20 absolutely to avoid and determ ine all and every of the 
uses and trusts herein and hereby mentioned, limited, 
created and appointed, or upon demand made, either in 
writing or otherwise, by  the said James Otterson, Junior, 
and R ebecca  B. Otterson, or the survivor of them, to 
require o f  and from  the said Jam es E. Gowen, trustee as 
aforesaid, or any other person or persons who may by 
any manner o f iheans becom e such trustee, a re-convey-
ance o f  the said lands and premises, and every pad 
thereof, to them the said Jam es Otterson, Junior, and 

30 R ebecca  B. Otterson, or either o f  them, or to the survivor 
o f  them and to the heirs and assigns of him, her or them, 
or o f  such survivor, free and clear o f and from all or any 
trust or lim itation whatever. A nd provided also, how-
ever, that the said James Otterson, Junior, in the event 
o f  his surviving the said R ebecca  B. Otterson, shall not 
have pow er by means o f  any or all o f the reservations
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L ein  contained, to annul, defeat or avoid any testa- 
bentary devise or appointment which the said R ebecca  
B Otterson may in her lifetime make in reference to the 
said estate, as provided herein. And provided also, and 
It is hereby further expressly understood and declared, 
that in the event of the said James E. G owen or any 
lotber trustee or trustees hereafter to be named, dying, 
¡resigning or neglecting to act, or becom ing incapable to 
Lrform the trusts hereby created, it shall and may be 10 
lawful for the said James Otterson, Junior, and R ebecca  
B. Otterson, and the survivor o f them, from  time to time 
las often as there shall be occasion, by  any writing under 
¡their, or his, or her hand and seal, duly executed in the 
[presence of two or more subscribing witnesses, to nom i-
nate and appoint a new trustee or trustees who shall 
from thenceforth be and stand seized and possessed o f 
the said estate and premises hereby granted in trust to 
and for the same uses, intents and purposes, and with the 
same powers and subject to the same and like provisions, 20 
restrictions and limitations as are herein declared and 
expressed of and concerning the same ; and to and for no 
other use, intent or purpose whatsoever. In  testim ony 
¡whereof, the said parties have hereunto set their hands 
and seals the day and year first above written.

JAM ES O T TE R SO N , Jr ., [ s e a l .]
R. B. O TTE R SO N , [ s e a l .]

I Sealed and delivered in the presence o f us.
A. I. Fis h . 3°

St at e  o p P e n n s y l v a n ia , )
■ Cit y o p P h i l a d e l p h i a , $ 88

I B0fore me, Asa I. Fish, Esq., a Coiiimissioner to take 
ihe acknowledgment and p roo f o f  deeds, &c., to be used 
fcd recorded in the State o f  New Jersey, resident at 
Philadelphia, personally appeared James Otterson, 
Wunior, and Rebecca B. Otterson, his wife, the grantors
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named in the foregoing conveyance, and did acknowledge 
that they signed, sealed and delivered the same as their 
voluntary act and deed, the contents thereof having been 
first made known to  them by me, and I  being satisfied 
that they are the grantors m entioned in the said deed- 
and the said R ebecca  B  O tterson, on a private examina-
tion  by  me, separate and apart from  her said husband, 
did acknowledge that she signed, sealed and delivered 

■10 the same as her voluntary act and deed, freely, without 
any fear, threats or com pulsion  o f her said husband. 
A cknow ledged before me this twenty-fifth day of Febru-
ary, in the year o f our L ord  one thousand eight hundred 
and fifty-eight, 1858.

A. I . FISH , [s e a l .] ' 
Commissioner.

I  hereby accept the within trust.
Philada., February 25,1858.

JA M E S E. GOWEN.
20 W itnesses at signing.

J a m e s  W . H a z l e h u r s t ,
J a m e s  A. F r e e m a n .

[e n d o r s e d .]

D E E D .

J a m e s  O t t e r s o n , J r ., a n d  W i f e

30
TO

J a m e s  E. G o w e n ,
In  Trust.

R ec ’d Jan ’y  22, 1864, and recorded in Book Y6 of 
Deeds, pages 399 to 406, in the Clerk’s office of the 
county o f  Burlington, at M ount H olly.

A m o s  G i b b s , 
C l’k.
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[ This indenture, made this thirty-first day o f  D ecem -
ber, in the year of our Lord one thousand eight hundred 
and sixty-three, between Jam es E. Gowen, o f  the city o f 
Philadelphia, Counsellor at Law, trustee, o f the one part, 
and James Otterson, Junior, o f  said city, Counsellor a t 'i o  

I Law, of the other part. Whereas, by  indenture bearing 
date the twenty-fifth day o f February, A. D . 1858, duly 
executed and intended to be forthwith recorded, the said 
James Otterson, Jr., and K ebecca B ., his wife, did grant, 
bargain, sell, alien, enfeoff, release, assign and transfer 
unto the said James E. Gowen and to his heirs and as-

signs, all that certain plantation farm, tract or piece o f  
land situate in the township o f  Chester, county o f B ur-
lington and State of New Jersey, and the buildings and 

[impiovements thereon erected, described as follow s : B e- 2o  
ginning at a stone at the junction o f the Evesham with the 
Moorestown and Mount H olly road, in the m iddle o f  both 
said roads; thence along the middle o f  the said M oores-
town road (1) south eighty degrees west, three chains and 
Iforty-six links to a stone corner to Samuel B ispham ’s l o t ; 
thence (2) north twenty-three degrees and fifteen minutes 
west, seven chains and fifty-one links to a stake corner to 
said Bispham’s land ; thence (3) south sixty-eight de-
grees and thirty-five minutes west, three chains and 
[eight links to a stone ; thence (4) north tw enty-tw o de- 
pees and twenty-five minutes west, six chains and eighty- 
lix links to a stake ; thence (5) north sixty-eight degrees 
Ind thirty minutes east, ten chains and fifty-six links to 
1 stone; thence (6) south thirty-three degrees and thirty 
fcinutes east, fifteen chains and eleven links to a stake in 
Be middle of the aforesaid M oorestown and M ount H olly  
load, corner to lands of Dr. Jonathan I. S p en cer ; thence 
long the middle of said road (7) north sixty-six degrees 
last, two chains and ninety-eight links to a stake ; thence 
I )  south twenty-three degrees and ten minutes east, sev-
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enteen chains and n inety-four links to a stone; thence
(9) north sixty-four degrees and thirty minutes east 
seven chains and seventeen links to a stake; thence
(10) south twenty-tw o degrees and forty-five minutes east 
nine chains and seventy-one links to a stone ; thence (11) 
south sixty-one degrees and twenty-five minutes west,six 
chains and seven links to a stake in the middle of the 
aforesaid Evesham  road, corner to lands of Thomas 6. i 
K im ble ; thence along the m iddle o f said road (12) south, 
forty four degrees and forty minutes east, thirteen chains 
and twenty-seven links to a stone corner to lands of Wil-1 
liam H o o te n ; thence (13) south fifty-six degrees and 
thirty minutes west, tw enty-three chains and twenty-five ' 
links to a large stone corner to said Hooten ; thence (14) 
south fifty-nine degrees and fifteen minutes west, six ; 
chains and seventy-tw o links to  a stake corner to lands 
Edward Harris ; thence (15) north thirty-six degrees and 
thirty minutes west, five chains and ninety-three links to 
s to n e ; thence (16) south fifty-nine degrees east, six 
chains and eighty-tw o links to a  stone ; thence along the

20 eastwardly line o f Partnership lane (17) north thirty-six 
degrees west, fourteen chains and seventy-seven links to 
a stak e ; thence (18) north fifty-six degrees and thirty j 
minutes east, six chains and sixty-seven links to a stake; 1 
thence (19) north twenty-nine degrees and ten minutes j 
west, four chains and fifteen links to a stake ; thence (20) j 
north tw enty-one degrees and forty-five minutes west, five j 
chains and eleven links to a stake ; thence (21) north fif- j 
teen degrees west, thirty links to a stake; thence (22) I 
north seventy-eight degrees east, eleven chains and sixty- j 

30 seven links to a stake ; thence (23) south forty-four de-
grees and forty minutes east, fifty-nine links to a stake; 
thence (24) south seventy-eight degrees west, nine chains j 
and eighty-six links to a stake ; thence (25) south twenty- j 
nine degeees and ten minutes east, eleven chains and 
seven links to a s to n e ; thence (26) north sixty-one de-
grees and thirty minutes east, eleven chains and seventy-
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LjD6 ¡juts to a stake in the middle o f  the aforesaid E ves-
ham road; thence along the m iddle o f the same (27) 
iorth forty-four degrees and forty minutes west, twenty- 
five chains and ninety-one links to the place o f beginning, 
containing eighty-two acres and seventy-four hundredths 
of land, be the same more or less. Together with all and 
angular the rights, liberties, privileges, hereditaments and i o  
appurtenances whatsoever thereunto belonging or in any-
wise appertaining, and the reversions and remainders, 
fonts, issues and profits thereof, in trust, nevertheless, 
(“ Secondly, in trust that it shall and may be lawful for the 

id Rebecca B. Otterson at any time during her natural 
e, whether she be covert or sole, by a last will and testa- 

jmentor by any writing in the nature thereof by her signed 
jin the presence of at least two subscribing witnesses, to 

nate and appoint to whom all or any part o f  the said 
{hereby granted premises shall go  after her decease and 

decease of the said James Otterson, Jr., which said 
isee or devisees, appointee or appointees, shall, as to 

(his, her or their respective portions thereof, have and 
all the rights and powers with reference to the said 

jhact of land, tenements, <fec., in the absence o f  any special 
[restrictions, limitations, conditions or directions in the 

id testamentary writing or writings contained which 
e, the said Rebecca B. Otterson, might and would have 
joyed if this deed had never been made and she had 

Jed unmarried.” * * “  And further provided, and
M8 herebJ expressly understood and agreed by and be- 

jeen the said parties hereto, that it shall and may be 
|Wful for the said James Otterson, Jr., and R ebecca  B.

*on, and the survivor o f them, by any deed or deeds, 
iting or writings, to be by them ’ or the survivor o f 
r'em 8̂ ned, sealed and delivered in the presence o f  two 
| more subscribing witnesses, to revoke and make null 
jd void all and every or any o f the said uses, trusts and 

8 herein and hereby created, lim ited and declared 
| and concerning the premises hereby granted, or any

3o
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part thereof, and either to  alter or change the same or 1 
any o f  them, or  to  declare new and other uses thereof or 
by  such deed or deeds, or writing or writings as afore-
said, absolutely to avoid and determine all and every of 
the uses and trusts herein and hereby mentioned, limited i 
created and appointed, or upon demand made either in 
writing or otherwise by  the said James Otterson, Jr., and 
R ebecca  B. Otterson, or the survivor o f them, to require 
o f  and from  the said Jam es E. Goweu, trustee, as afore- i 

IO said, or any other person or persons who may by any 
manner o f  means becom e such trustee, a reconveyance of 
the said lands and premises and every part thereof to 
them, the said Jam es Otterson, Jr., and Rebecca B. Otter-
son, or either o f  them, or to the survivor of them, and to 
the heirs and assigns o f  him, her or them, or of such sur-
vivor o f  them, free and clear o f and from all or any trust 
or lim itation whatever.”  A nd whereas, the said Rebecca 
B. Otterson did, since the execution and delivery of the 
said deed as aforesaid, to w i t : on the tenth day of March 
last past, depart this life having failed to designate or 
appoint by a last will and testament, or by any writing in 
the nature thereof, to  whom the said premises should go 
after her decease and the decease o f the said James 
Otterson, Jr., as in and by the said recited deed it is pro-
vided, leaving her surviving the said James Otterson, Jr. 
And whereas, the said James Otterson, Jr., has in writing 
made demand upon the said Jam es E. Go wen, trustee, 
as aforesaid, and required o f  and from him, the said 
Jam es E. G owen, Trustee as aforesaid, a reconveyance 
o f  the said lands and premises and every part thereof to 

3 °  him, the said James Otterson, Jr., the survivor as afore-
said, and to his heirs and assigns, free and clear of and 
from  all or any trust or lim itation whatever.

Now this indenture witnesseth, that the said James E. 
Gowen, Trustee as aforesaid, for and in consideration of 
the prem ises and o f  the sum o f one dollar, lawful money, 
to him in hand paid by  the said Jam es Otterson, Jr., the
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L j p t o f  which is hereby acknowledged, hath granted, 
bargained, sold, aliened, enfeoffed, released, assigned and 
transferred, and by these presents doth grant, bargain,
[ell alien, enfeoff, release, assign and transfer unto the 
[said James Otterson, Jr., and to his heirs and assigns, all 
that the said farm, plantation and piece or tract o f land 
hereinabove particularly mentioned and described, to-
gether with all and singular the rights, liberties, privi-
leges, hereditaments and appurtenances whatsoever there- i o  
unto belonging or in anywise appertaining, and the rents, 
[issues and profits thereof, to have and to hold  the said 
piece or parcel of land, &c., hereby granted or men-
tioned, or intended so to be, with the appurtenances, 
unto the said James Otterson, Jr., and to his heirs and 
assigns forever, free and clear o f  and from  all or any 
trust or limitation whatever. A nd the said Jam es E. 

feowen, for himself, his heirs, executors and administra-
tors, doth hereby covenant, prom ise and agree to and 
with th<* said James Otterson, Jr., his heirs and assigns, 
by these presents, that he, the said Jam es E. G owen, hath 
not at any time heretofore done, or know ingly suffered or 
permitted to be done, any act, matter or thing w hatso-
ever whereby the said premises hereby granted and as 
signed, or any part thereof, is or can be incum bered or 
impeached in title, estate or otherwise howsoever.
I In witness whereof, the said Jam es E . G ow en, Trustee 
as aforesaid, has hereunto set his hand and seal the day 
and year above written.

JA M E S E. G O W E N , [s e a l .] 
Trustee.

I Signed, sealed and delivered in presence o f 
J. H. S l o a n ,
A. I. F i s h .
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St at e  o f  Pe nnsyl van ia , )
Co unt y o f  Ph il a d e l ph ia , \ ss*
B e it rem embered, that on this thirty-first day of De- 

cem ber, A. D . 1863, before the subscriber, a Commis-
sioner for the State o f New Jersey for taking the ac-
knowledgm ent and p roo f o f  deeds, personally came 
Jam es E. G o  wen, known to me to be the grantor in the 
above deed o f  indenture named. And the contents 
thereof being by me first made known to him he ac-
know ledged he signed, sealed and delivered the same as 
his voluntary act and deed.

A ll o f which I  certify under my hand and 
[seal .] official seal.

A. I. FISH,
Com m issioner for New Jersey. 1

20
[e n d o r se d .]

D E E D .

Jame s  E. Go  we n , Trustee,

TO

Jame s  Ot t e r so n , Jr .

K ec’d Jan ’y  22d, 1864, and recorded in Book T6 of I 
3 °  D eeds, page 406, &c., in the Clerk’s office of the county I 

o f  Burlington, at M ount H olly .

C l ’k.
A m o s  G i b b s ,



m J.dourt ofErrors curò Appeals

petween

I Andr ew Ot t er so n , e t  a l .,

Appellants,
f

and

Sarah M. Hal l ,

Respondent,

On A p p e a l . 

On B i l l , & c .

BILL O F C O M P L A IN T .

[Filed January 10, 1891.]

w his Honor, Alexander T. McGill, Chancellor o f  the State 
1  of New Jersey:
■Humbly complaining, shows unto your H onor, your 20 
ptrix, Sarah M. Hall, widow, o f  the city  o f Camden, in 
F  county of Camden and State o f  New Jersey.
■That Samuel Haines, the father o f  your oratrix, late o f 
P  township of Chester, in the cou n ty  o f  Burlington 
Pwsaid, was seized in his lifetim e, and at th e time o f 
K, eâ > °|- certain lands and prem ises situate in  the 
w  i**Wnŝ P Chester and county and State aforesaid,
■  unded and described as follow s : Beginning at a
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stone at the junction  o f  the Evesham with the Moores, 
town and M ount H olly  road in the middle of both 8 J  
ro a d s ; thence along the m iddle o f the said Moorestown 
road, 1, south eighty-eight degrees west three chains and 
forty -six  links to a stone corner to Samuel Bispham’s 
l o t ; thence 2 north twenty-three degrees and fifteen min-
utes west, seven chains and fifty-one links to a stake 
corner to said B ispham ’s lan d ; thence 3 south sixty- 
eight degrees and thirty-five minutes west three chains 

IO and eight links to a stone ; thence 4 north twenty-two 
degrees and tw enty-five minutes west, six chains and 
eighty-six links to a stake; thence 5 north sixty-eight 
degrees and thirty minutes east, ten chains and fifty-six! 
links to a stone ; thence 6 south thirty-three degrees and! 
thirty minutes east, fifteen chains and eleven links to a 
stake in the m iddle o f  the aforesaid Moorestown andMtJ 
H olly  road, corner to lands o f  Dr. Jonathan I. Spencer; 
thence along the m iddle o f  said road 7 north, sixty-six 
degrees east, two chains and ninety-eight links to a stake; 
thence 8 south, twenty-three degrees and ten minutes 
east, seventeen chains and ninety-four links to a stone; 
thence 9 north sixty-four degrees and thirty minutes 
east, seven chains and seventeen links to a stake; thence 
10 south tw enty-tw o degrees and forty-five minutes east, 
nine chains and seventy-one links to a stone; thence 111 
south sixty-one degrees and twenty-five minutes west, six 1 
chains and seven links to  a stake in the middle of the 
aforesaid Evesham  road, corner to lands of Thomas 6. 
K im ble ; thence along the m iddle o f  said road, 12, south 
forty -four degrees and forty minutes east, thirteen chains 

3 °  and twenty-seven links to  a stone, corner to lands of 
W illiam  H o o te n ; thence 13 south fifty-six degrees and 
thirty minutes west, twenty-three chains and twenty-five 
links to a large stone, corner to said Hooten ; thence B 
south fifty-nine degrees and fifteen minutes west, six 
chains and seventy-tw o links to a stake, corner to lands 
o f Edw ard H arris ; thence 15 north thirty-six degrees
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Lnd thirty minutes west, five chains and ninety-three 
links to a stone; thence 16 north fifty-nine degrees east, 
(six chains and eighty-two links to  a stone ; thence along 
[the eastwardly line of partnership lane, 17, north thirty- 
[six degrees west, fourteen chains and seventy-seven links 
to a stake; thence 18 north fifty-six degrees and thirty 
minutes east, six chains and sixty-seven links to a stak e ; 
[thence 19 north twenty-nine degrees and ten minutes 
[west, four chains and fifteen links to a s ta k e ; thence 20 
north twenty-one degrees and forty-five minutes west, 
[five chains and eleven links to a stake ; thence 21 north 
[fifteen degrees west, thirty links to a s ta k e ; thence 22 
north seventy-eight degrees east, eleven chains and six ty- 
■even links to a stake; thence 23 south forty -four degrees ' 
lnd forty minutes east, fifty-nine links to a stake ; thence 
14 south seventy-eight degrees west, nine chains and 
■ighty-six links to a stake; thence 25 south twenty-nine 
legrees and ten minutes east, eleven chains and seven

20

inks to a stone; thence 26 north sixty-one degrees and 
■irty minutes east, eleven chains and seventy-nine links 
lo a stake in the middle o f the aforesaid Evesham  r o a d ; 
■once along the middle o f the same, 27, north forty -four 
■Bpees and forty minutes west, twenty-five chains and 
■uety-one links to the place o f  beginning. Containing 
fchty-two and seventy-four hundredths acres o f  land, be 
|he same more or less.
And your oratrix further shows, that the said Samuel 

pnes died'intestate, on or before the
K 0i. the year eighteen hundred and
p«y nine, leaving him surviving your oratrix and one
■  cca . Haines his only children and heirs at law, to  3 °

Ŵ om sa-id lands and premises descended 
P  vested in fee, as tenants in com m on, upon the death
■  heir said father, Samuel Haines.

Emt I 0™- ora^ x further shows, that afterward, on or 
E  f . 6 WQth day ° f  June, in the year eighteen hundred 
| y nine, by deed bearing date the day and year last
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aforesaid, she did grant and convey among other thing» 
all her undivided one half part in and to the said herein- 
before described land and prem ises to one John M. Kaighj 
and his heirs and assigns in trust, among other things, as 
fo llow s: “ F ourth ly , and in further trust that the said 
John  M. K aighn, his heirs and assigns, shall and will sell! 
and convey, assign and transfer all or any part or parts of' 
the Said prem ises real and personal hereby granted and I 
assigned, and all securities derived by investments or 

JO otherwise from  time to time, whenever the said Sarah M i 
H aines, be she femme covert or femme sole, shall by writ-
ing under her hand and seal, executed in the presence of 
at least two subscribing witnesses, so direct.”

A nd your oratrix further shows, that on or about the i 
twenty-seventh day o f  June, in the year eighteen hundred 
and forty-nine, your oratrix intermarried with one Sam-
uel W . H a ll ; and that on the thirty-first day of August, 
in the year eighteen hundred and fifty-two, your oratrix, | 
together with the said Samuel W . Hall, her husbandry! 
deed bearing date the day and year last aforesaid, granted] 
and conveyed all her one equal undivided half part of the 
said above m entioned land and premises to her sister, the 
said R ebecca  B. H aines ; and that afterward, on or about 
the fifth day o f D ecem ber, in the year eighteen hundred 
and fifty-seven, the said John  M. Kaighn, trustee as afore-
said, by the direction o f  your oratrix, by deed of confir-
m ation, granted,¿ratified and confirm ed the aforesaid con-
veyance o f  the aforesaid equal undivided half part of the 
said prem ises in and to the said R ebecca  B. Haines; by 
reason o f  which two said conveyances, the said Rebecca 

3 °  B. H aines becam e the sole owner in fee of the said above 
described lands and premises.

A nd your oratrix further shows, that on or about the 
first day o f O ctober, in the year eighteen hundred and 
fifty-six, the said R ebecca  B. H aines intermarried with 
one Jam es Otterson, Junior, and that on the second day 
o f  M arch, in the year eighteen hundred and fifty-eight, a
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was born of the said m arriage; which said child 
rt<d this life on the twenty-ninth day o f  M arch, in 

ihe year last aforesaid, being then about four weeks o f 
go.
And your oratrix further shows that on or about the 

ienth day of March, in the year eighteen hundred and 
iixty-three, the said Rebecca B. O tterson (form erly 
Baines), departed this life intestate, leaving no issue her 

Surviving; and leaving your oratrix her surviving, her 
only sister and sole heir at law. And your oratrix shows 
jthat the said James Otterson, Junior, survived his said 
life, Rebecca B., and that by reason thereof, and o f  his 
¡marriage and of the birth o f the said child  o f the said 
ffiebecca B. and James Otterson, Junior, he, the said 
[James Otterson, Junior, became at the death o f  his said 
■rife possessed of an estate by the curtesy in the afore- 
paid lands and premises and forthwith entered upon the 
possession of said lands and premises as tenant by  the 
jcurtesy, and continued to occupy and enjoy the same as 
such tenant by the curtesy until his death, hereinafter 
pet forth.

And your oratrix further shows, that as the sole heir 
t law of the said Rebecca B. Otterson, deceased, you r 

Iratrix became seized in fee simple o f the said lands and 
»remises above described, subject to the estate by tho 
Jirtesy therein of the said Jam es Otterson, Junior. 
lAnd your oratrix further shows that her said sister, 
■ebecca B. 'Otterson, during her lifetim e, was a woman 
■ little or no experience in matters o f business; but 
pways relied upon the advice and assistance o f  others in 

matters. That her husband, Jam es Otterson, Junior, 3^ 
I as a ̂ awy®r of experience, and a shrewd business man ; 

after her marriage with said Otterson, he, by  reason 
8 ability in matters o f business, and her inexperience 

jWfiin, obtained great influence over her, and she 
» J|!e accu8tonaed to rely entirely from  his advice and 
Potion Hitters connected with her separate

20
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•estate, and perm itted him  to manage and control the I 
same as if he were the absolute owner thereof.

And your oratrix further shows, that on or about the I 
twenty-fifth day o f  February, in the year eighteen hue- 
dred and fifty-eight, and only a few days before the birth I 
o f  her ch ild  as above set forth, and while she, the said I 
R ebecca  B. Otterson, was, b y  reason thereof, in a weak I 
condition , both  o f  b od y  and mind, her said husband, I 
Jam es Otterson, Junior, availing himself of the weakened I 
physical and mental condition  o f his said wife and of the I 

10 influence and control which he had obtained over her by j 
reason o f their marital relations, and of the relations of | 
trust and confidence which existed between them on ac- I 
count o f  his management and control o f her estate, con-1 
strained and procured her, the said Rebecca B. Otterson, ] 
to  execute a deed o f  conveyance (in which he joined) to I 
one Jam es E  G o wen, w ho was his intimate personal] 
friend, bearing date the day and year last aforesaid, and I 
purporting to convey to the said James E. Gowen the 1 
said above m entioned lands and premises upon the fol-1 

20 low ing uses and trusts, that is to say, first, in trust to 
perm it and suffer the said James Otterson, Junior, and! 
R ebecca  B ., his wife, or either o f them, during their joint 
natural lives and the survivor o f  them, the said James j 
and R ebecca  B ., during the residue o f his or her nat-j 
ural life, to have, occu py , use, and enjoy the same and 
every or any part thereof, or to lease, demise and 
to  farm let, the whole or any part thereof, and 
from  time to time to collect and recover and receive 
the rents, issues, incom es and profits thereof, and there-

t o  ceipts o f the said Jam es or R ebecca  B., individually (not-
withstanding any coverture o f the said Rebecca B.), or of 
any attorney or agent o f them, or o f  either of them, should | 
be deem ed and taken to be a good  and valid disoluuM 
in the law, it being thereby expressly understood an 
declared, that so much o f  the said rents, issues, incomeSj 
and profits as shall accrue during the lifetime of her, t 0|
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said Rebecca B. Otterson, whether received by the said 
James or Rebecca B. individually or by any attorney or 
acent of them or either one of them, should be for the 
L ie , separate and exclusive use and benefit of her, the 
L id  Rebecca B. Otterson, notwithstanding any coverture^
L l  without being in any way or manner whatever sub-
ject or liable or answerable for any o f the contracts, debts 
L  engagements of her said, then present, or any future 
Insband. And in trust furthermore to perm it and suffer IO 
[thesaid James Otterson, Junior, and R ebecca  B ., his wife»
Ld the survivor of them, to sell, assign, con vey  and 
transfer and to mortgage or otherwise encum ber all or 
Ly part or parts of the same, and (the said Jam es E. 
|}owen, Trustee as aforesaid, jo in ing  and acting therein)
[to make, sign, seal, execute, acknowledge and deliver to  
the purchaser or purchasers thereof, good  and sufficient 
deed or deeds therefor in fee simple or for any less estate 
or estates, free, clear and discharged o f  and from  all and 
every trust and limitation whatsoever, and to mortgages 2C> 
or other encumbrances such writings or other obligations 
as may be needful and proper in the premises and the 
proceeds of any and all such sales or mortgages should be 
received for the sole and separate use o f the said R ebecca  
B. Otterson as thereinbefore m entioned, in respect to the 
picóme of said premises, and without any liability on the 
bart of the purchaser or purchasers o f the said premises 
tb see to the application thereof. A nd in trust further- 
lore, to permit and suffer the said James Otterson, 
imior, and Rebecca B., his wife, and the survivor o f 
jhem generally, to manage, conduct and control the said 
Ipereby granted lands, tenements and prem ises, as to 
lem and the survivor o f them should seem meet and 
Pper. Secondly, in trust that it should and m ight be 
pfully for the said Rebecca B . Otterson at any tim o 
ping her natural life, whether covert or sole, by  a last 
Band testament, or by any writing in the nature thereof 
■ her signed in the presence o f at least two subscrib ing
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w itn esses to  d esign ate  and ap p oin t to whom all or anj 
p a rt o f th e said  th ere b y  gran ted  prem ises should go a f t i  
h er decease and th e  d ecease  o f the said James Otterson! 
J u n io r, w h ich  said  d evisee  or devisees, appointee o i l  
ap p oin tees, should  as to  h is or her or their respective! 
p o rtio n s thereof, h ave  and en jo y  all the rights and powers 
w ith  referen ce to  th e  sa id  tra ct o f land, tenements, etc] 

in  th e ab sen ce o f an y  sp e c ia l restrictions, limitations! 
con d ition s or d irectio n s in th e  said  testamentary writind 

IO or w ritin gs con tain ed , w h ich  she, the said Rebecca BJ 
O tterso n  m igh t and w ou ld  h ave enjoyed if said deed 
h ad  never been m ade and she had lived unmarried. 
T h ird ly , in  tru st th a t i f  th e sa id  R ebecca B. Otterson 
should  not in  m anner a fo resa id  designate and appoint 
to  w hom  th e  said  th e re b y  gran ted  premises should 
go  a fter  th e decease o f b oth  o f the said parties of: 
th e first p a rt to  th ese presents, and if the said1 
Jam es O tterson , Ju n ior, sh ou ld  survive the said Rebecca
B . O tterson , th en  it  sh ou ld  and m ight be lawful for 

20 sa^  Jam es O tterson , Ju n ior, at any time during 
h is n atu ral life, b y  a la s t w ill and testament, or by any 
w ritin g  in th e n atu re th ereof, b y  him  signed in the pres-
ence o f a t least tw o su b scrib in g  witnesses, to designate 
and ap p oin t to  whom  all or a n y  p art of the said hereby 
g ra n te d  p rem ises should  go  a fter  h is decease, and what 
esta te  or in terest th e  sa id  d evisee  or devisees, appointee 
or app oin tees, sh ou ld  h ave and tak e  th e re in ; and fourthly 
and la stly , in  tru st th at i f  n e ith er th e said James Otter-
son, Ju n io r, or R e b e cca  B . O tterson  should in manner 
a foresaid  d esign ate  and ap p o in t under the rights and 
p o w ers th erein  and th e re b y  m entioned and reserved, 
then  th e said  Jam es E . G o  wen, T rustee, as aforesaid, 
sh ou ld  and w ould  h old  th e  sa id  plantation or tract of 
lan d, h erid itam en ts and prem ises fo r the right heirs at 
law  o f th e sa id  R e b e cca  B . O tterson , and should by good 
and sufficient d eed  or d eed s or o th er writings transfer 
an d  se t over th e sa id  p rem ises and every part thereof
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Lolutely to the said right heirs o f th e  said  R e b e cca  B . 
btterson and their heirs and assigns, in  su ch  sh ares and 
ioportions as the said heirs w ould  h a ve  b een  en title d  to  
l t d  the said Rebecca B . O tterson  d ied  in te sta te  and 
L e d  thereof in fee sim ple. A n d  fu rth er provided , and 
I  was thereby expressly understood  and agreed  b y  and 
[between the said parties thereto , th at it  should  and m ight 
Ke lawful for the said Jam es O tterson , Junior, and R e -
becca B. Otterson, and the su rvivor o f them , b y  a n y  deed  
kr deeds, writing or w ritings to  be b y  them  or th e sur- i q  
tivor of them signed, sealed and d elivered  in  th e  p re s-
ence of two or more subscribing w itn esses to  revoke and 
take null and void all and ev ery  or an y  o f th e 
L id  uses and trusts and estate th ere in  and th ere b y  cre-
ated, limited and declared, o f and con cern in g th e  prem -

ies thereby granted, or a n y  p a rt thereof, and e ith er to  
alter or change the same, or an y o f them , or to  d eclare  
hew and other uses thereof, or b y  su ch  d eed  or deeds, or 
writing or writings as aforesaid , ab so lu te ly  to  avo id  and 
[determine all and every o f the uses and tru sts th ere in  and 
thereby mentioned, lim ited, created , ap p o in ted  or u pon  20 
demand made, either in w ritin g  or oth erw ise, b y  th e  said  
¡James Otterson, Junior, and R e b e cca  B . O tterson , or the 
survivor of them, to require o f and from  th e  sa id  Jam es 
% Gowen, Trustee, as aforesaid , or an y  o th er p erson  or 
jersons who might by any m anner o f m eans becom e su ch  
trustee, a reconveyance of th e sa id  lan ds and  prem ises 
pi every part thereof to  them , th e  said  Jam es O tterson , 
junior, and Rebecca B. O tterson , or e ith er o f them , or to  
(be survivor of them and to th e h eirs and assign s o f him , 
ler, or them, or of such su rvivor, free and clear  of and  3 °  
iom all or any trust or lim itation  w h a te v e r ; and p ro - 
Ided also, however, that th e said  Jam es O tterson , Ju n io r,
Pthe event of his surviving th e said  R e b e cca  B . O tterson , 
poold not have power b y  m eans o f an y  or a ll o f th e  res- 
pvations therein contained, to  annul, d efeat, or avo id  
PJ testamentary devise or ap p oin tm en t w h ich  th e said

I 2
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R e b e cca  B . O tterson  m igh t in h er lifetim e make in refer-l 
en ce to  th e  sa id  esta te  as p rovid ed  therein.

A n d  yo u r  o ra trix  fu rth e r show s, that she had no knowl- 
ed ge o f th e ex isten ce  o f su ch  deed until after the death 
o f sa id  R e b e c c a  B . O tte r s o n ; th at the said deed purport»! 
to  b e for the nom inal con sideration  of one dollar • bat 
y o u r  o ratrix  in  effect sh ow s th at no valuable considera-
tio n  w h atever w as p a id  b y  th e said  James E. Gowen 
th e re fo r ; and th a t b y  reason  o f the premises, the said 
deed was, and is, fraud u len t and void ; and that your or-1 

1 °  a tr ix  is  en titled  to  h ave the sa id  deed decreed to be fraud-
u len t and vo id , and for n o th in g  holden ; to which deed, 
or a certified  co p y  th ereof, y o u r  oratrix  begs leave to re-
fer, i f  it  be n ecessary  so to  do.

A n d  y o u r  o ratrix  fu rth e r show s, th at she is informed 
th at su b seq u en tly , and  in  preten d ed  pursuance of the 
provision s o f th e a fo resaid  fraud u len t deed of trust, he, 
th e sa id  Jam es O tterson , Ju n ior, fraudulently procured 
th e  sa id  Jam es E . G ow en , h is  intim ate personal friend as 
aforesaid , to  m ak e and execu te  to him  a conveyance in 

20 fee  sim ple o f th e  sa id  lan d s and p rem ises; and that, by 
v irtu e  th e re o f and o f the aforesaid  conveyance by the 
said  R e b e cca  B . O tterso n  and  h im self to the said James j
E . G ow en , he, th e said  Jam es O tterson, Junior, pre-j 
ten ded  to h ave an esta te  in  fee  sim ple in said lands and j 
prem ises ab ove se t fo rth  and describ ed  ; but your oratrix j 
sh ow s th at th e  sa id  d eed  o f conveyance from the said 
Jam es E . G ow en  to  th e  sa id  Jam es Otterson, Junior, if j 
an y  such  d eed  exists, w as and  is  w h olly  ineffectual at law 
and in e q u ity  to  v e st th e  fee  o f said  lands in the said 

30 Jam es O tterson , Ju n io r, and w as fraudulent and void, 
and o f no effect as aga in st y o u r  oratrix, who is the sole 
h e ir  a t law  o f th e  sa id  R e b e c c a  B . O tterson, deceased.

A n d  y o u r  o ra tr ix  fu rth e r show s th at the said Janies 
G ow en  d ep arted  th is life  on or ab o u t the sixteenth day 
o f F e b ru a ry , in  th e  y e a r  e igh tee n  hundred and eighty 
five, leav in g  him  su rviv in g  h is  e ld est son and heir at wj 

F ra n c is  I .  G ow en .
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And v o ur o r at ri x f u r t h e r s h o w s, t h a t o n o r a b o u t t h e 

k we nty-fo urt h d a y o f S e p t e m b e r, i n t h e y e a r e i g h t e e n 

L d r e d  a n d ni n et y, t h e s a i d J a m e s O t t e r s o n , J u n i o r, 

departed t his lif e, i n t e s t a t e, l e a v i n g n o i s s u e h i m  s u r -

vivi ng, a n d l e a vi n g a s h i s o n l y h e i r s a t l a w  h i s b r o t h e r s, 

[ Andre w O tt ers o n, W illi a m  0. O t t e r s o n a n d H e n r y L . 

Otterson, a n d hi s si s t e r s M a r y C o n o v e r a n d H a r r i e t M .

[ Ott ers o n. .
I A n d y o ur o r at ri x f u r t h e r s h o w s, t h a t u p o n t h e d e a t h 1 0 

of t he s ai d J a m e s O t t e r s o n, J u n i o r, h i s e s t a t e, b y  t h e 

L rt e s y i n t h e a b o v e d e s c ri b e d l a n d s a n d p r e m i s e s, 

t er mi n at e d, a n d y o u r o r a t ri x t h e r e u p o n b e c a m e e n ti tl e d 

t o t he p o s s e s si o n t h e r e o f a s t h e s ol e o w n e r t h e r e o f i n f e e 

si m pl e; b ut t h at n o t w i t h s t a n d i n g y o u r o r a t ri x’ s s a i d 

pi g ht, t h e a b o v e m e n ti o n e d h e i r s a t l a w  o f t h e s a i d J a m e s 

[ Ott ers o n, J u ni o r, i m m e di a t el y u p o n h i s d e a t h e n t e r e d 

[i nt o t he p o s s e s si o n o f t h e s a i d l a n d s a n d p r e m i s e s, a n d 

[ di d, o n t h e t hi rt e e n t h d a y o f N o v e m b e r, i n t h e y e a r 

I ei g ht ee n h u n d r e d a n d n i n e t y, m a k e, e x e c u t e a n d d e li v e r 2 0 

t o o ne C h arl e s H. O tt e r s o n a d e e d o f c o n v e y a n c e f o r t h e 

[s ai d l a n ds a n d p r e mi s e s, i n t r u s t f o r t h e s a l e t h e r e o f ; a n d 

[t h at t he s ai d a b o v e m e n ti o n e d h e i r s a t l a w  o f t h e s a i d 

■ Ja mes Ott er s o n, J u ni o r, d e c e a s e d, a n d t h e s a i d C h a rl e s 

| H. Ott ers o n h a v e e v e r si n c e r e f u s e d a n d s till d o r e f u s e t o 

■ deli ver n p p o s s e s si o n o f s a i d l a n d s a n d p r e m i s e s t o y o u r 

■ oratri x, cl ai mi n g t h a t b y r e a s o n o f t h e a f o r e s a i d p r e -

t e n de d c o n v e y a n c e o f s ai d l a n d s a n d p r e m i s e s b y R e b e c c a 

B. Ott ers o n a n d J a m e s O t t e r s o n, J u n i o r, t o J a m e s E . 

p o we n, a n d t h e a f o r e s ai d p r e t e n d e d c o n v e y a n c e o f t h e 3 0 

p m e b y s ai d J a m e s E . G o w e n t o s a i d J a m e s O t t e r s o n , 

p u ni or, a n d t h e e x e c u ti o n a n d d e li v e r y o f t h e a f o r e s a i d 

[ dee d of c o n v e y a n c e b y t h e a f o r e s a i d h e i r s a t l a w  o f s a i d 

Fa mes Ott e r s o n, J u ni o r, t o s a i d C h a rl e s H . O t t e r s o n , 

p hey as s u c h h ei r s a t l a w, a n d t h e s a i d C h a rl e s H . O t t e r - 

r ° n > as t h ei r t r u st e e, a r e t h e o w n e r s o f s a i d l a n d s a n d 

■ »re mises, a n d a r e e n ti tl e d t o t h e p o s s e s si o n t h e r e o f.

I A n d y o ur o r at ri x f u r t h e r s h o w s, t h a t t h e s a i d H e n r y L .
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Ofcterson is married, and that his wife’s name is  Elizabeth
S. Otterson ; that the said Andrew Otterson is married] 
and that his w ife’s name is E m ily C. Otterson; that thj 
said W illiam  C. Otterson is married, and that his wife’3 
name is Josephine C. Otterson, and that the said Eliza- 
beth S. Otterson, E m ily C. Otterson and Josephine cj 
Otterson each claim to have an inchoate right of dower 
in the undivided part o f  the above described premises.

A n d  your oratrix further shows, that she has brought 
10 an action o f  ejectm ent in the Supreme Court of the State 

o f New Jersey against the said Andrew  Otterson, William
C. Otterson, H enry L . Otterson, Mary Conover and Har-
riet M. Otterson, to recover the possession of the said! 
lands and p rem ises ; but your oratrix is advised that 
she cannot successfully maintain the said action, without 
first obtaining the decree o f  this Court setting aside as 
fraudulent and void as against your oratrix, the aforesaid 
pretended conveyances respectively, made by the said 
R ebecca  B. Otterson and Jam es Otterson, Junior, to 

20 Jam es E. G owen, and by  Jam es E. Gowen to the said 
Jam es Otterson, Junior.

In  tender consideration whereof, and for as much as 
your oratrix is rem ediless in the premises by the strict 
rules o i the com m on law ; T o  the end, therefore, that the 
said heirs at law o f the said James Otterson, Junior, 
nam ely, Andrew Otterson, W illiam  C. Otterson, Henry Lj 
Otterson, M ary Conover and Harriet M. Otterson, and 
the said E lizabeth D . Otterson, Em ily C. Otterson, Jose-I 
phine C. Otterson, and also the said Francis I. Gowen, 

o0 may, w ithout oath or affirmation, make answer to this, 
your oratrix’s bill o f com plaint, your oratrix hereby waiv-
ing her right to answer under oath or affirmation, and! 
that your oratrix may be decreed to  be seized of an estati 
in fee sim ple in the above m entioned lands and premises,! 
and that the deed o f  conveyance hereinbefore set forth, 
made by the said R ebecca  B. Otterson and James Gtterson,l 
Junior, to  the said Jam es E. G ow en, and also the deed ol
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conveyance hereinbefore set forth, made by the said 
James E.Gowen to the said James Otterson, Junior, and 
by the said Henry L. Otterson and Elizabeth, his wife, 
¿drew Otterson and Emily C., his wife, M ary Conover, 
William C. Otterson and Josephine C., his wife, and H ar-
riet M. Otterson, the heirs at law o f Jam es Otterson, 
Junior, to Charles E . Otterson, trustee,, i f  such deed 
exists, may be decreed to be set aside as fraudulent and 
Iroid as against your oratrix ; and that your oratrix may 10 
be decreed to be seized in fee simple o f the said lands 
#nd premises as the heir at law o f the said R ebecca  B. 
Otterson, deceased ; and that the said Andrew Otterson, 
William C. Otterson, Henry L . Otterson, M ary Conover 
land Harriet M. Otterson may be decreed to execute a 
pood and sufficient conveyance for the same to you r ora- 
Irix, and that they may be enjoined and restrained by 
the process of this Court from making any sale o f  the 
Iforesaid lands and premises ; and that your oratrix may 
piave such other and further relief in the prem ises as the 20 
|circumstances of the case may require and as may be 
I agreeable to equity and good  conscience.
I May it please your H onor, the premises considered, 

r  grant unto your oratrix not only the State’s writ o f  In - 
■uction issuing out o f and under the seal o f  this H onor- 
ple Court, directed to the said Andrew Otterson*and 
pily C. Otterson, William C. Otterson and Josephine 
I  Otterson, Henry L. Otterson and Elizabeth 8 . O tter- 
pon, Mary Conover, Harriet M. Otterson and Francis I. 
lowen, Charles H. Otterson, enjoining and restraining 30 
lem  and each of them from making any sale o f the said 
P  8 and premises hereinbefore described until this 
Port shall otherwise direct, but also the State’s writ o f

Ijwena issuing out o f and under the seal o f  this Court, 
fected to the said Andrew Otterson and E m ily C. Ot- 
P  C. Otterson and Josephine C. Otterson, 
P “y Otterson and Elizabeth S. Otterson, M ary
■»over, Harriet M. Otterson, Francis I . G o wen and
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Charles H. Otterson, therein and thereby commanding 
them to be and appear before your H onor in this Honor-
able Court on a certain day and under a certain penalty,! 
therein to be expressed, then and there to answer all and 
singular the prem ises hereinbefore set forth and to stand 
to, abide by, and perform  such decree therein as to your 
H on or shall seem meet, and shall be agreeable to equity 
and good  conscience.

And your oratrix will ever pray, &c.
10 B A R K E R  GUMMERE,

Solicitor and o f  Counsel with Compl’t.

A N S W E R  TO  B IL L  O F  COMPLAINT. 

[F iled  M arch 21, 1891.]

20 The jo in t and several answers o f Andrew Otterson,! 
Em ily C. Otterson, W illiam  C. Otterson, Josephine C. 
Otterson, H enry L . Otterson, Elizabeth S. Ottersoni 
M ary Conover and H arriet M. Otterson and Charles Hi 
Otterson, defendants, to the b ill o f complaint of Sarah Ml 
H all, com plainant.

These defendants, for answer to complainants sail 
bill o f com plaint, or unto so much and such parts therij 
o f  as they are advised is or are material and necessajj 
for them to m ate answer unto, severally answering sayl 

That they admit that it may be true, as alleged l  
said bill, that Samuel H aines, the father of the c o m 
plainant, was seized in his lifetim e and at the time 0 hi 
death o f the tract o f land and premises in said bill (I
com plaint described. , J

A nd these defendants, further answering, say 1  
they admit that the said Samuel Haines departed this hi 
intestate at or about the time mentioned in the sal 1  
and that the said land and prem ises thereupon
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Id to and vested in the said com plainant and her sisterr 
Rebecca B. Haines, who were tenants in com m on in fee 
as heirs at law of the said Samuel H aines, deceased.

And these defendants, further answering, admit that 
Le said complainant, at or about the time m entioned in 
her said bill, granted and conveyed the one equal and 
{undivided one-half part, being her interest in the said 
Iremises, to one John M. Kaighn for the uses and trusts 
!and in the manner set forth in said bill.

And these defendants, further answering, admit that 
[the said complainant, at or about the time m entioned in 
Lid bill, intermarried with one Samuel W . Hall, and that 
the complainant and her said husband, together with the 
Laid John M. Kaighn, trustee as aforesaid, granted and 
conveyed the said undivided one-half part o f  said lands 
and premises to said Rebecca B. Haines, at or about the 
time and in the manner m entioned in said bill, and that 
the said Rebecca B. Haines thereupon and by  virtue o f  
paid conveyance became seized in fee in her own right o f 
the said equal and undivided part o f one-half o f  said 
premises, and became and was the sole owner in fee o f  20 
jthe whole of the said lands and premises in the said bill 
lescribed.
I And these defendants, further answering; adm it that 
ihe said Rebecca B. Haines, at or about the time m en-
tioned in said bill, interm irried with one James Otter- 
Ion, Jr., and that a child was born o f such marriage and 
ftat said child departed this life at or about the time 
mentioned in said bill.
I And these defendants, further answering, admit that 
le said Rebecca B. Otterson departed this life intestate, 3 °  
lor about the time mentioned in the said bill, and that 
P  husband, the said James Otterson, Jr., survived her,, 
pfing 110 child, descendant or brother, but leaving the 
pd complainant, her only sister, her surviving. But 
pse defendants deny that the said James Otterson, Jr.,
■  reason of the death o f the said R ebecca  and tha
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birth of said child, became possessed and took possession I 
o f  the said lands as tenants by the curtesy and conJ 
tinued to occupy and enjoy the same as such tenant* 
until his death, as alleged in said bill. And these defend-1 
ants allege the truth to be, that the said James Otterson 
Jr., became seized and possessed of the said lands and! 
premises, as hereinafter stated, in his own domain as a fee 
and so remained except of such parts as were conveyed 
away by him as hereinafter stated until his death.

And these defendants, further answering, deny that the 
io  said complainant, upon the death of the said Rebecca B.j 

Otterson, became seized in fee of the said lands andj 
premises as heir-at-law of the said Rebecca B. Otterson, 
or otherwise.

And these defendants, further answering, deny that 
the said Rebecca B. Otterson was a woman of little 
or no experience in business matters, or that she 
always relied upon the advice and assistance of others 
in such matters, or that her husband obtained or exer-l 
cised any unlawful or improper influence over her, or 

20  that she permitted her husband to manage and con-
trol her separate estate as if he were the absolute 
owner thereof. And these defendants allege the truth to] 
be that the said James Otterson, Jr., was a lawyer ofj 
position and experience, ond exercised no further orj 
other control over the said Rebecca B. Otterson than anl 
honorable man should exercise over his wife.

And these defendants, further answering, admit that an 
or about the time mentioned in the said bill the sail 
Rebecca B. Otterson, together with the said Jamei 
Otterson, Jr., executed a deed of conveyance of the sail 
premises to one James E. Go wen, who was an intimatl 
friend of both the said James and the said Rebecca, foj 
the uses and trusts set foith in said bill and in furthel 
trust that if the said James E. Gowen should die, fll 
refuse, or become incapable of acting, then and in sucl 
case the said James Otterson, Jr., and the said Rebec«
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k  otterson, or the survivor o f  them, m ight from  time to  
■me, by writing under their hands and seals, or the hands 
Ld seals of the survivor, appoint a new trustee to  be 
Wothed aDd invested with like pow er, w hich said deed, 
taring date the 25th day o f Novem ber, 1858, was duly 
acknowledged on the day o f the date thereof before Asa
I. Fish, Esq., a Commissioner o f D eeds for the State o f  
Riew Jersey, residing in the State o f  Pennsylvania, and 
Itas duly recorded in the Clerk’s office o f  Burlington 
Bonnty, in Book Y 6 of Deeds, page 399, &c, on the 22d 
day of January, 1864. And these defendants deny that 
it the time of the execution o f  said deed the said B e- 
becca B. Otterson was in a weak condition  o f b od y  or 
bind, and that the said James Otterson, Jr., availed him - 
■elf of a weakened physical or mental condition  o f the 
laid wife and of the relations o f trust and confidence 
which existed between them, and these defendants deny 
that the said James Otterson, Jr., constrained or p ro- 
pured the said Rebecca B. Otterson to execute said deed, 
but allege that the said deed was prepared and executed 
It the special instance and request o f  the said B ebecca , 
Ind that at the execution thereof the said B ebecca , on a 
brivate examination apart from  her said husband, 
acknowledged and declared that she signed, sealed and 
ielivered said deed as her voluntary act and deed, freely, 
pithout any fear, threats or com pulsion o f  her said hus- 
pd.

i o

20

{And these defendants, further answering, deny that 
P  complainant had no knowledge o f  the existence o f 
ph deed until after the death o f said James Otterson, 
[ ’ ̂  all0g© the truth to be that the said com plainant 
P  legal notice of the said deed from  the date o f record  
proof as aforesaid, and as these defendants have been 
Termed, actual notice and a knowledge thereof, from, at 

W  the game time. A nd these defendants state 
hey have no knowledge o f what consideration was 
for the said deed except from  the said deed and
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cannot set forth any belief therein, but leave the com- 
plainant to prove the same, as she may be advised ia! 
necessary. A nd these defendants deny that the said 
deed is fraudulent and void, but allege that said deed is 
a good  and valid conveyance in law o f the said premises.

A nd these defendants, further answering, admit that 
after the death o f the said Rebecca B. Otterson 
intestate, the said Jam es Otterson, Jr., requested the said 
James E. Gowan to convey to  him, the said James Otter- 

10 son, Jr., the said prem ises, under and by virtue of the 
uses and trusts set forth and declared in the deed to him 
above m entioned, and that the said James E. Gowan, in 
com pliance with such request and under and by virtue of 1 
the uses and trusts aforesaid, conveyed the said premises 
in fee simple to the said Jam es Otterson, Jr., the survivor, 
by  deed dated the thirty-first day o f December, 1863,j 
and recorded in the Clerk’s office o f Burlington county, j 
in B ook  Y 6 o f deeds, page 406, &c., on the twenty-first 
day o f  January, 1864, as b y  the said deed when pro- 

20 duced will m ore fully and at large appear. And these 
defendants deny that the said James Otterson, Jr., fraud-
ulently procured the said Jam es E. Gowan to make and! 
execute a conveyance in fee sim ple o f the said premises! 
to  him , and these defendants deny that the above menj 
tioned conveyance is ineffectual at law and in equity toj 
vest the fee in such lands and premises in the said Jamesl 
Otterso J, Jr., and was fraudulent and void against the! 
said com plainant. A nd these defendants allege the truth 
to  be that the said deed was executed in good faith ford 

3 °  valuable consideration in com pliance with the trust abovj 
m entioned and set forth in said deed, and vested in J  
said James Otterson, Jr., the title to said premises m »  
simple, free from  any trusts and conditions whs Terj 
And these defendants further say, that the sai cobh 
plainant had legal notice o f  said conveyance a 
time o f the record  o f  the said deed as a 
and as the defendants have been informed an ®
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io

Ltual notice thereof about the same time. A nd 
Ibese defendants further*state, that the said James Otter- 
m  j UDior, after conveyance to him as aforesaid, exe- 
jcuted a deed for a part o f said premises to one N. Newlin 
p o k e s ,  said deed bearing date the twenty-first day o f 
tune, 1864, and was recorded on the twelfth day o f April,
R869, in the Clerk’s office o f Burlington County, in B ook  
18  of Deeds, page 120, &c., that he afterwards, by  deed 
[dated the 27th day of September, 1871, and recorded in 
[the Clerk’s office aforesaid, on the 19th day o f D ecem ber,
1871, in Book L 8 of Deeds, page 559, &c., conveyed 

Lnother part of said lands and prem ises to one Joseph Y . 
[¿ahead. The said James Otterson, Jr., afterwards by 
■deed dated the first day o f Septem ber, 1873, and recorded 
■in the Clerk’s office aforesaid, on the 15th day o f Septem -
ber, 1873, in Book U 8 o f D eeds, page 253, &c., conveyed 
[another part of said lands to F lorence Spencer and John 
|E. Spencer. That said James Otterson, Jr., afterward by  
■deed dated the twenty-first day o f  July, 1873, and re-
worded in the Clerk’s office aforesaid on the 19th day o f  

November, 1873, in Book U  8 o f D eeds, page 546, &c., 
conveyed another part o f said lands to Dr. N. Newlin 
■tokes. That the said James Otterson, Jr., afterward, by 
deed dated the second day o f O ctober, 1874, recorded in 
me Clerk’s office aforesaid, on the 15th day o f U ctober,
1874, in Book Z 8 of Deeds, page 374, &c., conveyed 
mother part of said lands to one Asa R. L ippincott. 
that the said James Otterson, Jr., afterwards* by  deed 
»ated the twenty-first day o f  Septem ber, 1878, and re-
corded in the Clerk’s office aforesaid, on the 30th day o f 
leptember, 1878, in Book W  9 o f D eeds, page 1, &c., grant- 3 °  
ed and conveyed another part o f said lands to A lbert C. 

That said James Otterson, Jr., afterward, by 
e 21st day o f Septem ber, 1878, recorded in the 

s office aforesaid, on the 9th day o f  O ctober, 1878, in 
W 9 of Deeds, page 53, &c., conveyed another 

of said lands to one Asa R. L ippin cott. That the

20
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said James Otterson, Jr., afterward, by deed dated t 
24th day o f February, 1890, recorded in the Clerk’s office! 
aforesaid on the 26th day o f  February, 1880, in Book A 
10, o f  D eeds, page 502, &c., conveyed another part of 
said lands to  one Bartram K aighn. That the said James 
Otterson, Jr., afterward, and by deed dated the first day 
o f April, 1880, and recorded  on the 15th day of April, 
1880, in the Clerk’s office aforesaid, in Book E 10 of I 
D eeds, page 31, &c., conveyed another part of said land» 
to  H orace K . Thurber, Francis B. Thurber and Abner D. j 
Thurber. That the said Jam es Otterson, Jr., afterward, 
by  deed dated the 5th day o f  April, 1887, recorded in I 
the Clerk’s office aforesaid, on the 30th day of April,! 
1887, in B ook  R  11 o f  D eeds, page 64, &c., conveyed 
another part o f said lands to Hannah Ann Marter and j 
L yd ia  A nn Marter. That the said James Otterson, Jr., 
afterward, by  deed dated the 14th day o f May, 1889, and 
recorded in the Clerk’s office aforesaid on the 3d day 
o f  July, 1889, in B ook  N o. 380 o f Deeds, page 478, 
&c., granted and conveyed another part of said lands to 

20 one Joseph  Stokes. That the said James Otterson, Jr., 
on  or about the 13th day o f  January, 1880, executed a 
m ortgage upon the said premises, or a large part thereof, 
to  one E lizabeth B. A lbertson, to secure the sum ofj 
$6,000, or som e other sum, w hich said mortgage was rej 
corded  in the Clerk’s office aforesaid, on the 14th day ofj 
January, 1880, in B ook  Y2 o f Mortgages, page 16, k  
A nd that the said m ortgage has been since discharged ofl 
record, and that the said James Otterson, Jr., on or aboui 
the 12th day o f N ovem ber, 1889, executed another mortj 

.50 gage on the said premises, or a large part thereof, M 
secure the sum o f $6,500, or som e other sum, which sakj 
m ortgage was recorded on  the 14th day of November, 
1889, in book  P3 o f  m ortgages, folio  163, &o. *j 
the said deeds and m ortgages were placed upon recora 
and becam e and were legal notice  o f said conveyance,0 
the claim s o f  the said Jam es Otterson, Jr., and these ej



21

fendants allege that they have been inform ed and believe 
Cat the said complainant had actual notice o f  the said 
fcortgages and conveyances above m entioned, executed by 
the said James Otterson, Jr., at or about the time o f  the 
faking and recording thereof as aforesaid, and that the 
Laid complainant, although fully notified o f  the said con - 
Lyance to the said James Otterson, Jr., and o f  the legal 
foffect thereof, and the conveyances made by the said 
Games Otterson, Jr., above mentioned, and the mortgages 
[above referred to, yet made no claim or demand upon 
the said James Otterson, Jr., during his lifetim e, or for I(> 
or upon the said lands for more than twenty years after 
[the said conveyance to the said James Otterson, where - 
Upon, and by virtue of the statute in such case made and 
provided, she cannot now at this late date, and after the 
¡death of the said James Otterson, Jr., and o f  the said 
James E. Gowan, trustee as aforesaid, against the bona 
fides of said conveyance, allege anything against the 
same. And these defendants claim the same advantage 
thereof as though they had specially pleaded the same.
I And these defendants, further answering, admit that 20 
the said James E. Go wen departed this life at or about 
the time mentioned in the said bill, leaving him surviving 
his oldest son, Francis I .  Gowen.
■ And these defendants, further answering, admit that 
the said James Otterson, Jr., departed this life at or about 
the time mentioned in the said bill, leaving no issue and 

leaving him surviving these defendants, his brothers and 
sisters, Andrew Otterson, W illiam  C. Otterson, H enry L . 
itterson, Mary Conover and H arriet M . Otterson, his 
ply heirs at law. And these defendants allege that the 30 
pd premises descended to and vested in these defen d- 
pts as the only heirs at law o f the said Jam es Otterson,,
It, as tenants in common in fee.
I And these defendants deny that the said Jam es O tter- 
r n* Jr., had an estate by the curtesy in said prem ises, 
pd that upon his death the com plainant becam e entitled
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to  the possession o f  said prem ises as owner in fee simple I 
o r  otherwise. .

And these defendants allege the fact to be that the said 
Jam es Otterson, Jr., was seized and possessed of said 
premises under and by  virtue o f the conveyances aforesaid 
in his own dom ain as a fee, and that upon such death 
said prem ises descended to  and vested in these defend-
ants, Andrew Otterson, W illiam  C. Otterson, Henry L. 
O tterson, M ary Conover and Harriet M. Otterson, his 
brothers and sisters and only heirs at law, as tenants in 
com m on in fee.

And defendants admit that upon the death of the said 
Jam es Otterson, Jr., they took possession of the said 
lands and premises as owner in fee thereof, as they had 
a just and legal right to do. A nd these defendants admit 
that at or about the time m entioned in the bill these de-
fendants, H enry L . Otterson and Elizabeth, his wife, 
Andrew Otterson and Em ily C., his wife, Mary Conover 
and W illiam  C. Otterson and Josephine C., his wife, and 
Harriet M. Otterson executed a conveyance of said lands 

20 and premises, or the portion  thereof owned by the said 
James Otterson, Jr., at the time o f his death, to this de- j 
fendant, Charles H .Otterson, in trust, as mentioned in said 
bill. That said deed is dated the thirteenth day of Novem-
ber, 1890, and recorded in the Clerk’s office of Burlington 
county on the 20th day o f  N ovem ber, 1890, in Book No. 
288 o f  Deeds, page 207, &c. A nd these defendants deny 
that the said^ Charles H . Otterson took the same with 
full knowledge o f the com plainant’s rights and equities 
in the said lands, and deny that the complainant ad 

3 °  any right or equity in said lands. And these defendants 
deny that the said conveyance was fraudulent and void 
and o f no effect as against the complainant. And these 
defendants allege the truth to be that the said convey-
ance was made to the said Charles Otterson for conveni-
ence in making title to said lands, these defendants living 
at great distances from  each other, and it being impr&c



L l  and difficult to get the signatures o f  all the defend-
ants to deeds of conveyance o f any parts o f the lands.
[id  these defendants deny that said conveyance was 
Cade for any improper purpose, as insinuated in the said 
M  but allege that said conveyance was a good  and valid 
conveyance in the law of said premises for the uses and 
¡purposes therein expressed.
I  All of which matters and things these defendants are 
beady and willing to aver, maintain and prove, as this 10 
Honorable Court shall direct, and hum bly pray to  be 
hence dismissed with their reasonable costs in this b e -
half most wrongfully sustained.

P. V . V O O R H E E S ,
Solicitor for and o f Counsel with D efts.

TE STIM O N Y . 20

I Transcript of Stenographer’s notes o f evidence in the 
ibove stated cause, before H is H onor R obert S. Green,
■ice Chancellor, at the Chancery Chambers, at Camden,
N:J, February 23rd, 1893, at 11 A  M.

I Appearances.—Hon. Bar ke r  Gumme be  and W . S. 
iGummere, Esq., Counsel, &c., with com pla in an t; Pet er  
I. Yoorhees, Esq., and L lo yd , Esq., Solicitors,
>£', with defendants.

■Mr. W. S. Gummere : I  would ask the Court for per-  ̂
[Mssion to amend the bill on page 9 o f  said bill, the third 
pe from the bottom, by striking the name o f Jam es 
person, Jr., and interlining in place o f  that name, the 
p  of Rebecca B. Otterson.

■ The alteration noted in pencil on  the margin o f  th o 
Pgiual bill and motion granted.
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I t  is adm itted that the child o f James Otterson Jr 
and R ebecca  B. Otterson, his wife, was born and died at 
the times set out in the bill o f  complaint.

Mr. Gummere : W e have here a printed copy of the 
will o f  James O tterson , Jr., and I  would like to know if 
there is any ob jection  to  that printed copy being used 

. instead o f  producing the original or a certified or exem-
plified copy  ?

10 Mr. V o o rh e e s : There may be an objection to its 
being used at all, but it will not be objected to on the 
ground that it is not certified, and it may be used with 
the same force and effect as if duly certified.

Sar ah  M. Ha l l , who being duly affirmed saith:

Exam ined by  Mr. W . S. Gummere.

Ques. Are you  the com plainant in this cause?
Ans. I  am.

20 Ques. W here were you  born  ?
Ans. In  Philadelphia.
Ques. W h o was your father ?
Ans. Samuel Haynes.
Ques. H ow  many brothers and sisters had you?
Ans. One sister.
Ques. W hat was her name ?
Ans. R ebecca  B. Otterson, form erly Rebecca B. Haines.
Ques. W here did you  live when your father died?
Ans. M oorestown.

30 Ques. On this farm in question ?
Ans. Yes, sir.
Ques. W h o lived there with you  ?
Ans. Father, m other and m y sister, and the servants.
Ques. That com posed the fam ily ?
Ans. Yes, s ir ; that com posed the family.
Qnes. W hich  died first, your father or mother?
Ans. M y father.
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| Ones. You continued to live with your m other after 
his death ?
I Ans. Yes, sir.

Ques. At the farm you spoke o f?
Ans. Yes, sir.

I Ques. And with your sister ?
I Ans. Yes, sir.
I Ques. How old were you when your father d ied ?

Ans. I was six years old.
[ Ques. How old was R ebecca ?

Ans. I think she was three years old  ; there was three 
years between us.
[ Ques. How long did your m other live after your 
father’s death ? *
| Ans. Well, I don’t really rem ember ; I  cannot rem em-
ber exactly the number o f years— we were only children 
¡and mother did not die until after my marriage, and just 
before my sister was married.
I Ques. When were you married ?
I Ans. On the 27th of June, 1849.
I Ques. To whom ?
I Ans. Dr. Samuel W . Hall.
[ Ques. Where did you live after you r marriage ?
K Ans. Philadelphia.
I Ques. Did you have a house or board ?
I Ans. Well, we first boarded and kept house after that.
I Ques. Who boarded with you  when you  went to Phila- 
Kdelphia with your husband to the boarding house ?
I Ans. My sister and mother— we were all together 
boarding, and also in keeping house.

Ques. Where did you and your sister first meet. Jam es 3 °  
IJtterson ?

I  8. We first met him on Sansom street at this board - 
Fg house I spoke of.
1 Qum. Was he boarding there when you  first came

I  Ans. We were there first ; he and Mr. Gowan cam e 
4
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there afterwards ; they came together to the same board-
ing-house.

Ques. W hat Mr. G ow an ?
Ans. Jam es E. Gowan.
Ques. W here did  they sit at the table ?
Ans. They sat opposite  us at the table.
Ques. D id  you  becom e acquainted with them there?
Ans. Yes, sir.
Ques. A nd you  never saw them before?
Ans. N o, sir ; we never saw them before.

IO Ques. H ow  old  was your sister then ?
Ans. I  suppose she was twenty-one or twenty-two; I 

cannot say exactly, but I  suppose that is near enough.
Ques. Y our sister had considerable property of her 

own at that time ?
Ans. Yes, sir.
Ques. D id  she manage her own affairs ?
Ans. No, sir ; she never managed her own affairs.
Ques. W h o did ?
Ans. M y cousin, John  K aighn, was appointed her 

20 guardian after father’s death, and he continued to take 
charge o f  it, and then she had him as her agent.

Ques. D id  she take part in any o f her own affairs after 
he becam e her agent ?

Ans. She never did.
Ques. W h o d id  manage her affairs ?
Ans. Cousin John  M. K aighn.
Ques. Besides this farm she had considerable other 

property ? 3
Ans. Y es, s ir ; she had considerable other property be- 

3 °  sides the farm.
Ques. Mr. Otterson paid  attention to your sister how 

long, after you  came to the boarding house, before ®
marriage took  p la ce?  .

Ans. W ell, I  don ’t k n o w ; I  suppose about a couple ot 
years or so, or three, I  cannot tell the exact time. 
been present at the settlement^ o f  my cousin 0
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Eaighn and my sister. I  don’t know whether it is proper 
or not for me to say anything about that ? 

f  Ques. Tell us what was said ?
Ans. I was present in the room — interrupted.

I (Objection by Mr. Voorhees as incom petent and imma-
terial. Objection sustained.)

Ques. When were you present at interviews between IO 
John M. Kaighn, the agent, and Mr. Otterson ?
I Ans. Well, I  cannot place the exact date at any time,
¡but I was frequently present; is that what you  asked 
[me? .
I Ques. N o; with reference to their marriage, before or
Liter ?
[ Ans. Before their marriage, when cousin John  had 
charge of the property.

I Ques. Did he remain in charge o f  the property up to 
the time of their marriage ?

I Ans. Yes, sir. , . '

The Court: I  will take the evidence o f anything that 
[occurred before the marriage.

Ques. What did you hear take place between them ?
Ans. I have known cousin John com e there and pay 

my sister money, and he would say, R ebecca , this is so 
land so, and she would say “ Yes, I  know, cousin John , it 
is all right,” and then he would say, it is so and so, and 
U want you to understand it, R ebecca , and she would 
say,“ I don’t want to know anything more about i t ; I  3 
know it is all right, and I  leave everything to you .”
I Ques. Where were Mr. and Mrs. Otterson married ?
I Ans. 2037 Chestnut street, Philadelphia.
I Ques. The same place ?
I ^Ds* After my sister died he m oved from  there, after 
per death.
I  Ques. After the marriage, who com posed  the fam ily
ihing in the house at 2037 Chestnut street, Ph iladel-
Kphia ?
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Ans. Mr. and Mrs. O tterson and my two children 
m yself, with the servants.

Ques. H ow  long did you  continue to live with Mr. 
Mrs. Otterson ?

Ans. U ntil six months after Mrs. Otterson’s death.

and

and

The Court :

Ques. Y ou  mean you  lived at that house? 
i o  Ans. Y es, lived there with them ; I  went there after 

they were married and boarded there with them.

Mr. G u m m ere:

Ques. W hat was the condition  o f health of your sis-
ter, Mrs. Otterson, during the time before her marriage?

Ans. She was always delicate ; she was of a despond-
ing disposition.

Ques. And always delicate ?
Ans. Yes, sir.

20. Ques. Physically ?
Ans. Physically, y e s ; not mentally— physically deli-

cate.
Ques. W hat was her condition  o f health after her mar-

riage ?
Ans. W ell, I  think it was very much the same; Idont 

think there was very m uch difference ; I  don’t think there 
was any in fact.

Ques. In  1858, it is adm itted, that the child was born 
o f  this m arriage; that is so, is it not ?

30 Ans. Yes, sir.
Ques. W ere you  present ?
Ans. I  was present at the t im e ; I  was in the room 

when the child  was born.
Ques. W h a t was the condition  o f  health of Mrs. Otter 

son at that time, aside I  mean from  that occurrence 0 
her confinem ent ? . .

Ans. A bou t as it had been ; she was nervous an j 

about in the same condition  as previously.
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[ Qaes. How long did she remain sick after her confine- 

I Ans. Well, I suppose six weeks— a month or six weeks.
something like that.
I  Ones. What was the condition o f the child  when it 
was born ?
I  Ans. He was very delicate indeed— he had a gather-
ing upon his wrist and he did not live— he died in less 
than four weeks—there was a large gathering bn his 10 
C rist as large as a half a dollar, and when that burst or 
broke he died—he died o f abscess o f the liver, that is 

j what he died of.
1 Ques. He lived about four weeks you  say ?
I Ans. About four weeks ; yes, sir.
I  Ques. Mrs. Otterson survived for several years ?
I  Ans. Five years alter, or a little over five years.
I Ques. When did you first discover that Mrs. Otterson 
had executed this deed o f conveyance to James E. 
Gowan ? 20
I Ans. The first I  heard o f it was after my sister’s death.
That was when Mr. Otterson told me. H e did not m en-
tion Mr. Gowan’s name at all, but he told  me that m y 
sister had given him the farm, but he went on and added 
immediately, whoever— interrupted.

I  Mr. Voorliees: I don’t think that in this case this wit-
ness can testify to statements made by the decedent.

| The Court: They claim under him, don ’t they ?
3

Mr. Voorhees: Yes.

The Court: I  will take it.

%  Mr. Gummere :
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Ques. This was how long after the death of Mrs. Otter-1 
son  ?

Ans. A  few days, just after the funeral ; that was the] 
first I  knew that there had been such a deed at all. 

Ques. D id  he show you  the deed ?
A ns. N o, sir.
Ques. W hen your father died, how long did you live at 

M oorestow n ?
Ans! W e lived at M oorestow n for a short time after! 

father died, and then we came to live at a little house I 
down here.

Ques. W h o settled his estate ?
Ans. I  think a man by the name of Styles, and another I 

b y  the name o f  B olton , and the other, I  forget his name;I 
I  believe the parties are all dead, however.

Ques. W h o settled your m other’s estate ?
Ans. M y husband settled that.
Ques. D id  not Mr. Otterson have something to do with I 

settling som e one ’s estate ?
Ans. Mr. Otterson settled my husband’s estate.
Ques. H e acted as administrator ?
Ans. W ell, I  don ’t know what you call it; my husband I 

left no will, and Mr. Otterson settled the estate.
Ques. W as this after the marriage of Mrs. Otterson? 
Ans. Yes, s ir ; my husband died before the marriage,! 

but the estate was not settled until after Mr. Otterson! 
married my sister.

Ques. Y ou  said you  lived with Mr. and Mrs. Otterson! 
after their marriage ? 1

Ans. All the time, and I  lived there six months afteJ
her death. J

Ques. W h o managed Mrs. Otterson’s affairs durihgt e I
marriage ?

Ans. H e, Mr. Otterson ; altogether. 1
Ques. D id  you  know that Mr. Otterson, after you! 

sister’s death, was selling any property ? ’’
Ans. I  did not know it at the time; I  accidental y 0,1D(1
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it out afterwards, and at the same time found out that he 
Lg other property which made the amount about

[the same.
| Ques. The amount of acres?
I  Ans. The amount o f acres and the amount in value 
labout the same.
|Qae8. When he sold a piece he would buy another?
I  Ans. Yes, sir ; when he sold a piece he would buy 
Lnother piece; he never said anything t o  me about i t ; I  
found it out accidentally. l o
I  Ques. Your knowledge was merely the fact that he had,
L  you heard he had, sold pieces o f property and bough t 
■hers ?
I  Ans. That was a ll; yes, sir.

I  Cross-examination.

By Mr. Lloyd:

i Ques. How long did you live at M oorestow n ?
Ans. Well, I was about six years o ld  w hen father d ied . 

| was born at Philadelphia and le ft there very  soon  after.
I Ques. That brought you down to what period  o f time ? 

J Ans. How do you mean ? I  lived there six years dur-
ing my father and mother’s lifetime.
|Ques. You left there when, about ?
Ans. Do you mean to say the year ?

[Ques. Yes.
j Ans. I was six years old. I  was born in— well, I  really 

ot tell. I could teU by looking at the B ible. I  was 
i  years old when I left there, and that is as near as I  
pn come to it.
|Ques. Tell us what year you were born in ?
Uns. On the 10th of April, 1829 ; there was about three 

mn difference between my sister and m yse lf; she was
in 1832,1 think. ' \
ies. You have been a frequent visitor since at

2 0

3 °
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Ans. N ot freq u en t; I  own a farm there, bat that did ’ 
not bring me in sight o f  this farm ; I  came up there now 
and then, but I — interrupted.

Ques. Y ou  are familiar with the location of this prop- 
orty described in this bill, are you not ?

Ans. W ell, in a general way, I  am ; I  cannot really 
point out the different tracts.

Ques. That is substantially it, is it not, an outline of 
the property ? (handing witness a map.)

Ans. I  don ’t think I  cou ld  positively say as to that.
10 Ques. D o  you  know where Chestnut street is?

Ans. N o, sir, I do  not.
Ques. Y ou  know where the railroad is ?
Ans. Yes, sir.
Ques. Y ou  know where the canning factory is ?
Ans. Y es, sir.
Ques. Y ou  know also where Dr. Stokes’ place is?
Ans. D o  you mean down on Chester avenue ?
Ques. N o, out here on  the turnpike.
Ans. I  don ’t know ; Dr. Stokes owns property next to

20 me on Chester avenue.
Ques. I  am speaking o f  a very fine residence on the 

M t. H olly  turnpike belonging to Dr. Joseph Stokes; do
you  know that ?

Ans. D o  you  mean the new house ?
Ques. Com paratively new, yes. .
Ans. Yes, sir ; on the right hand side, I know there w 

one th e re ; I  don ’ t know the boundaries of it or anything

o f  that kind. ...
Ques. This is the railw ay— will you show whereon W

30 map your farm is ?
Ans. R eally Mr. L loyd , I — interrupted.
Ques. The station is here, and the railroad h?re’ 

here is the Otterson property ; now in what diree ion 
the railroad is your property  ?

Ans. M ine ?
Orms. Yes.
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In (jetting out of the station at Bast M oorestow n 
U  turn to‘he right as you go out o f  M oorestow n, and 
L m  go to my sister’s property you  go  towards M oores- 
L , ,  »nd when you go to mine you  go  the other way.
[ Qae«. By your sister’s property you  mean your father s

property  ?
I Ans. Yes, sir. .
I Ques. And that is right near th e sta tio n  i 
I  Ans. Yes, sir; within a couple o f sq uares from  th e

jnain street.
T  Ques. How often would you visit there ?

Ans. Sometimes I  would be a ye a r  or tw o and n ot b e

up there.
I Ques. Tell us first how  you heard o f these im prove-
ments you spoke of, the selling property and buying 
Other property ?
[  Ans. I cannot tell you ; I  just heard it in a casual way ;
I never had any notice of it or anything o f  the k in d ; I  
just happened to hear about it.
I Ques. When, first ?
I Ans. I cannot tell you.
1 Ques. About ?
I Ans. I cannot tell you; I  really d on ’t rem em ber.
I Ques. Tell us what you  did hear ?
I Ans. That Mr. Otter son was selling property and b u y -
ing other property.
I  Ques. You had no knowledge o f any specific sales ?
I  Ans. Nothing at all.
I  Ques. You had no knowledge o f im provem ents made 30 
iy other persons being made ?
I  Ans. Not until I  saw them m yself.
I  Ques. When did you see them  y o u rse lf ?
I  Ans. 1 cannot say.
L Ques. How long ago ?

I don’t remember ; I  have no way o f  finding out 
it, and consequently don ’t rem em ber it. 

ies. Didn’t you consider it a matter o f  im portance to  
5
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y o u  that he was selling o ff property belonging to you; 
didn ’t you  consider it sufficiently important that you 
should look  into it ?

Ans. N o, sir.
Ques. W ill you  tell us, Mrs. Hall, when you first knew 

o f the canning factory  being placed there ?
Ans. That is right at the station— in sight of the sta-

tion— I  don ’t know when that was put there; I have no 
idea.

IO Ques. H ow  long have you  seen it there ?
Ans. I  cannot tell you.
Ques. H ow  many years a g o ; give us an idea; is it five! 

or ten ?
Ans. I  cannot say whether five or ten ; I  cannot say; I 

do not know.
Ques. W as it between the two periods?
Ans. I  cannot say ; I  d o  not know. I  have no reason j 

for rem em bering these things, and I  really do notremem-j 
ber them.

20 Ques. Tell us whether this factory is in the improved 
section o f the property or n o t ; in what section of the 
property is it ?

Ans. D ow n towards the railroad— in sight of the rail-
road.

Ques. H ow  near the station is it ?
Ans. I  should say from  just as I  could see it from the!

station, about a square.
Ques. It  was easily within sight o f the station?
Ans. Y es; sir.

30 Ques. A nd a very perm anent building ?
Ans. W ell, it was buildings that I  noticed and some 

one said that it was a canning factory, and that is
know about it. , ,

Ques. D o  you  think you  have seen it there for j
ten years ? , ,, T

Ans. I  don ’t know at a ll ; I  told  you whether I
seen it five or ten years ago.
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Qaes. Do you know where the old farm house is ?
Ana. Oh, yes, sir; I know where that is.
Ones. Do you know what squares o f  property have 

been sold off adjoining that or right in the im m ediate 
Neighborhood ?
I Ads. Not particularly; I know some has been sold but
■ cannot say how much.
I Qnes. That is the most valuable portion  o f  the p rop -

erty?
[  Ans. Some of the most valuable, not the m ost valu- IQ 
[able, but some of the most valuable.
| Qaes. Do you know where he bought other property ?
[ Ans. No, sir; I  do not.
I Qaes. Do you know where it is located  in respect to.
Ibis property ?
I Ans. No, sir; I  do not know where it is located  in re- 
jspect to this property.
| Qnes. Do you know that it was not located  anywhere 
near the centre of the town ? #
I Ans. I do not know where ; I  have just told  you  that. q  
I Qnes. Tell us as near as you  can get at it, when you  
first knew of the property of Dr. Stokes, the one I have 
Balled your attention to ?
I  Ans. I cannot tell you th a t ; I  recollect seeing an ice  
fcon8e there and hearing that it was on som e property 
]Mr. Otterson had sold, and that is all about it.
I Ques. Did you see the property when it was being
E m it?
I Ans. I think I did.
I Qaes. You did ?
I Ans. I think so ; I  think it was not quite finished when 3 °  
I saw it first.
I Ques. That was in Mr. Otterson’s lifetim e ?
I Ans. I suppose it was ; there was nothing sold since. . 
■ Qaes. You knew that was on the Otterson property ?
I  Ans. I was told so.
I  Qaes. Didn’t you, as a matter of fact, know from your
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own know ledge o f the location  o f the property that you 
claim here, that it was in point o f fact on it?

Ans. I  did  not know i t ; I  really did not know where 
the lines were, and do not. know it now.

Ques. Is  it not on the main street o f the town?
Ans. Y es, s i r ; I  knew that.
Ques. On which side ?
Ans. On the right hand side as you go up.
Ques. Mr. Otterson ow ned the entire south side?
Ans. I  don ’t k n o w ; part o f it lies on the south side; I 

cannot say how far.
Ques. W ere you  not sufficiently familiar with the lines 

to know that this im provem ent was being put up on that 
property , o f  your own knowledge, irrespective of what 
anybody told you  ?

Ans. N o, sir.
Ques. But you  did have inform ation that it  was being 

put up on the Otterson property ?
Ans. Y e s ; that it was put up on my father’s property. I 
Ques. A nd that was just before it was completed? 
Ans. I  think the house was not completed when I firstl 

saw i t ; I  cannot say how nearly completed it was.
Ques. Mrs. H all, will you  tell me, if you recollect, 

about how many times a year or how often you visited! 
your place during the period  running from 1880 to 1890?! 

Ans. I  cannot toll y o u ; I  have no idea. 1
Ques; W h o was in charge o f your own place up there. 
Ans. I  was in charge m yself?
Ques. In  what way ? ? j
A ns. In  renting i t ; how else would I  be in charge/ 

3 °  Ques. A nd you  rented it to som ebody up there an j
they paid you  the rent for it ?

Ans W ell, yes, s i r ; it is presum ed they d id ; oug
at any rate. . i.

Ques. Y ou  visited them m ore or less with referen
repairs and such like ?

Ans. They usually cam e dow n to see me 
felt like going up there, I  went up there.

20

and when 1]
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Ones. Is not this canning factory that T have spoken 
Lf being there, has not been there as long as since 1880 ?
[ AnSf i  haven’t any idea when they put it there, not

[the least idea.
I Ques. You saw it being built ?
I Ans. I don’t know that I  did ; I may have done s o ; I  
merely knew that it was the canning factory when it was 
put up, but anything else about it I  don ’t know.

■ Ques. Tell us what other im provem ents you  know o f 
[having been made on this property ? ro
1 Ans. I did not know of any.
I Ques. Hadn’t any ?
I Ans. I don’t know anything about them.
I Ques. Tell us what other portions o f  this property you  
know of being sold by Mr. Otterson in his lifetim e ?
I Ans. I don’t know any of them at all.
I  Ques. When you saw this property o f Dr. Stokes being 
¡put up there, didn’t you feel it incum bent upon you  to  go 
I to James Otterson and call his attention to  it ?
I Ans. No, sir; I  never thought o f such a thing. _ -
I Ques. Did you feel it incumbent to warn these persons 
then there, that they were building upon your ground ?
I Ans. No, sir.
I Ques. And yet you knew that they were building on 
property—on ground that Mr. Otterson only had a life 
[estate in ? .
I Ans. I was told that it was property belonging to m y 
lather.
I Ques. You had been warned o f  that ?
I Ans. No, sir; I had not been warned at all. I  had 
pen told in a casual way that that property had belonged 3 °  
to my father.
I  Ques. You had your own farm up there ever since your 
[father’sde^th ?
I Ans. Yes, sir; that came to me with the other property 
¡of my father.

Be-direct.
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B y Mr. G u m m ere:

Ques. Y ou  said, in answer to a question of Mr. Lloyd, I 
that you  did not consider it a matter of importance that I 
Mr. Otterson was selling o ff a part o f his property; will I 
you  tell why you  did not consider it a matter of import- ] 
ance ?

Ans. I  considered that Mr. Otterson had made a prom-
ise to  leave it back to m y family, to me or my children, 
and anything that he was buying, knowing that he was 

10 buying other property that made it up to about what it 
was when he received it, I felt satisfied; that is, well, yes, 
sir, that is it.

Ques. This other property that he was buying, did 
that adjoin the original place ?

Ans. Yes, sir ; I  think it did  ; yes, it did.

Further cross-exam ination  by Mr. Lloyd.

Ques. W h y did you , in answer to my question, when 
I  asked you  where that property was, say that yon did 

20 not know where that was ?
Ans. W hat other property ?
Ques. T he other property Mr. Otterson was buying?
Ans. I  did not know . • J L
Ques. W hy did  you  say it adjoins the original place!

then ? , ,, J
Ans. I f  you  had asked me if it had adjoined the other

place I  should have said yes ; I  know that it adjoined it, 
adjoins the farm, but I  do not know where it is.  ̂ 1

Ques. I f  you  know that it adjoins your father s farm]
•8°  then you  know where it is ?

Ans. I  know it adjoins the farm, but I  cannot say where

it iS. . a
Ques. H ow  d o you  know it adjoins the farmr 
Ans. From  hearsay and re p o r ts ; that is a : 

known about it, about the matter, was what was o

Jos ep h  M. K a ig h n , a witness produced in behalf of t
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complainant, being duly sworn according to law, on his 
oath saith:

I Examined by Mr. Gummere.

I Qnes. Where do you live ?
I  Ads. In the city of Camden.
I Qnes. Are you the son o f John  M. K aighn, w ho is 
[mentioned by Mrs. Hall ? IO
I Ans. I always passed as such.

Qnes. Is he still living ?
Ads. No ; I think father died in 1871.
Qaes. Do you remember Mrs. R ebecca  B. Otterson ?
Ans. Yes, sir.
Qnes. You knew her during her lifetim e ?

2 0

■ Ads. Yes, sir.
I  Qaes. You were some relation o f the fam ily were you  
Lot-were not the Kaighns and Ottersons related ?
I  Ans. The Nichols and Ottersons were related, I  think ; 
that is the way we looked at it.
I  Qnes. Did you have any knowledge o f the business re-
lations existing between your father and Mrs. Otterson 
[before her marriage ?
[Ans. Yes, sir.

jQues. Who had charge o f the management o f  Mrs. 
Otterson’s estate before her marriage to  Mr. Otterson ?
[Ans. My father.

JQnes. Do you know that from your own personal 
[knowledge ?
jAns. Well, I know this far, I  cannot say as to any d i- 3 °  
fcion between the two children, but I  know he settled up 

p whole estate and the selling out o f  lots, and had gen- 
ral charge of it.
|Que8. General charge o f whose estate ?
|Ans. We called it Sheriff H aynes’ property. 

jQues. You say that continued up to the time of Mrs. 
■tterson’s marriage.

When Rebecca married Mr. Otterson, father told.
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us, R ebecca  is married and she bad married an attorney, 1 
and I  tbink be ought to  take charge of that estate.

Ques. W ere you  in  business with your father at that 
time ?

Ans. I  was a b oy  around the farm at that time, & I 
young man, perhaps, at that time.

N o cross examination.

Mr. Gummere : W e  had another witness whom we ex- 
10 pected  to have here to day, but he is dead, and under 

the circum stances we cannot ask his widow to attend.
I  believe he only d ied  a few days ago. What we ex-
pected  to prove by Mrs. Collins is this: Mr. Collins] 
was a tenant on this property o f Mr. Otterson’s, ] 
and was during the lifetim e o f Mrs. Otterson, and 
we wanted to  show that all his business dealings in! 
relation to that property was with Mr. Otterson, and not, 
with Mrs. Otterson, after the m arriage; that before the 
marriage his dealings were with Mr. Kaighn, and after; 

20 the marriage his dealings were with Mr. Otterson; II 
don ’t know that it is specially important or that it willbel 
denied b y  the other side.

Mr. V oorhees : The dealings as tenants you mean?

Mr. G um m ere: The dealings in relation to this prop-] 

erty.
M r. L lo y d : I  think we can admit that if Mrs. Collin»] 

was here she would testify to that.

•3° Com plainant rests.

W il l ia m 0 . Ot t e e so n , a witness produced in 
defendant, being duly sworn according to law, on his
sa ith :

Exam ined by Mr. L lo y d :

Ques. Y ou  are a physician ?
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An*. Yes, sir.
Qaes. And reside where 
: Ang Brooklyn, New York.

Ques. And a brother o f James Otterson, deceased ?

[ Ads. Yes, sir. , . ,  •
I Qaes. Were you ever a visitor at his residence m
Philadelphia during his married life ?
I Ans. Yes, sir. . n o

Qaes. W h e n -w h a t year, if  you  can tell us i
I Ans. In 1849 I  think. i o

Qaes. 1849?
[ Ans. That is my impression now.
I Qaes. Where were they living at that time ?
I Ans. Green street near Twentieth— well, no, I  am m is-
taken about that date; I  think it was in 1 8 5 9 ,1 think so.

Qaes. You observed their relation with each other I  
[suppose during your visits to them ?
1 Ans. Yes, sir.
■ Qaes. Now just tell us what their conduct towards
each other was ? 20
I  Ans. It seemed to be most harm onious as far as m y
observation extended.
I  Ques. Where they a jarring family in any respect, o r .

¡affectionate ?
I  Ans. I never heard any controversy between them at 
Ul, and never saw any evidence o f it.
1 Ques. How long were you there, and how frequently ? 
■Ans. During the summer they were residents in Ph ila -
delphia—is that the memorandum I  gave you  o f the

IQaes. You cannot look at this— how  long were you  
fcere and how frequently ?
■Ans. I was back and forth three or four times a week 

the average, seeing more or less o f them at the house, 
jing with them, &c.
■Ques. I want to ask you  what was the con d ition  o f 
Nth of Mrs. Otterson at that time ?
I 6

30
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Ans. She®seemed to be tolerably w e ll; I  never knew] 
her to have any serious sickness during that time; I 
never heard o f her having called in a physician.

Ques. W hat was her m ental condition ?
Ans. B right as a dollar— I  mean a hundred cents on a i 

dollar, I  don ’t mean any other dollar— she was an unusu-
ally clear-headed lady o f general information, according 
to  m y judgm ent.

Cross-exam ination by  M r. Gummere.

Ques. H ow  are you  able to fix this time, Doctor?
Ans. F ix  the time ?
Ques. Yes. . . „  _
Ans. I t  appears I  have not fixed it very accurately. My 

first im pression— I took  it from  some little memorandal 
have hom e, som e little b ook  and my recollection-I 
graduated in 1863, and it was som e years after my grad-] 
uation that I  spent a summer in Philadelphia after theirl 
marriage, and they were keeping house at this place ml

Green street. [ 1
2 Ques. W hat part o f  Green street was i t ! ■

Ans. Near Tw entieth ; I  don ’t remember the number. 1
I

The C o u r t :

Ques. Are you  m uch acquainted with Philadelphia? I
Ans. W ith the topography, or individuals ?
Ques. W ith  the names o f the streets.
Ans. I  should say probably  not.

Mr. G u m m ere:

Ques. Y ou  spent, though, the whole summer there, joj

Ans. Y e s ; I  could  find m y way about the town, I »»

pose.

R e-d irect.
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j By Mr. Lloyd:

Ones. Do you recollect anything about the character 

of the street?
[ Ans. Did I  say Green street ?
I Ques. Yes; you said Green street.
I Ans. I meant Chestnut street; that is where they first
Led* he subsequently moved to Green street.
I Ques. Can you tell whether this was after or before the io  
birth of the child ?
I  Ans. It was before the birth of the child.
I Ques. How long before the birth o f the child  ?
| Qaes. That I  do not know ; that sickness took place 
during my absence.

I Andrew Ot t er so n, a witness produced in behalf of 
¡defendant, being duly sworn according to law, on his 
loath saith:

20
I Examined by Mr. L lo y d :

Ques. You are also a physician ?
I Ans. I am, yes, sir.
I Ques. Residing where ?
I Ans. In Brooklyn.
I Ques. And a brother of James Otterson, deceased?
I Ans. Yes, sir.
I Ques. Were you ever a visitor at his house during his 
fcarried life ?
I  Ans. I must have been there, but I  cannot date it. 30
■ Ques. I merely asked the fact whether you  were there 
lor not—whether you knew Mrs. O tterson?
1 Ans. I did.
■ Ques. Tell us what was her apparent condition of 
health when you knew her ?
■Ans. Good.
■Ques. What was her condition o f  mind ?
I  Ans. I always looked upon her as a rather unusually 
W it lady.
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Cross- examin ation.

B y M r. G um m ere:

Qaes. H ow  long before her death was it before yon 
saw her last ?

Ans. I  cannot date i t ; if you  will allow me to state with-1 
out a question— interrupted.

Ques. N o ; that may interest the other side more; she! 
j o  was a young woman when she died, was she not?

Ans. Yes, sir.

Jo ne s  Y e r k e s , a witness for the defendant, being duly j 
affirmed, saith :

Ques. W here d o  you  reside?
Ans. In  M oorestow n, N ew Jersey.
Ques. And have resided there how long?
Ans. Since 1868.
Ques. Are you  familiar with the location of property

20 through the tow n ?
Ans. Y e s ; I  am pretty familiar with it.

o f ground described in those proceedings, known astne

Ques. W ill you  look  at that plan and see 
outline o f the location  o f  the tract (handing witness a
________V Q 1

O tterson property ?
Ans. Yes, s i r ; i  think I  am.

paper) ?
V ^ a  a ir  - T think i t  iS .

in his lifetim e ? , a J
Ans. W ell, I  bought a p iece o f him there n

railroad station.

on  it (indicating).
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Ones. How do you identify it ?
I Ads. Here is the railroad, and I  identify it by adjoin-
ing the railroad ; it is called the “  Thurber tract,”  and
[marked on the plan, 
f  Ques. How large a piece is that ?
I Ads. I think it is less than an acre.
I Ques. When was that you bought that property ?
I Ads. I think in 1871—somewheres in that neighbor-
hood ; I cannot give the year exactly.
I Ques. Are there any improvements on that ground ?
I Ans. Yes; a large warehouse building on it.
I  Ques. For what purpose ?
I Ans. For storing canned goods.
I  Ques. Is there a canning factory in connection with
it?
1 Ans. Yes, sir; but not on this piece o f  ground.
I Ques. How far from the railroad station is it ?
I Ads. About half a square.
I Ques. Is there anything to obstruct the view between 20 
the railroad station and this warehouse ?
I Ans. No, sir. ,
I Ques. It is open and in plain sight, is it— that is, to any 
person coming to the station ?
I Ads. Yes, sir.
I  Ques. How long has that property been built there,, 
or improved, about.
I Ans. I commenced building right away as soon as I  
purchased it.
I  Ques. Are you familiar with the other portions o f the 30 
■round that have been sold o f f ; take the Stokes property 
In the other side of the tract, marked on this plan
H tO i 1 a ««

■ Ans. Dr. John Stokes.
■ Ques. Are you familiar with that ?
■Ans. Yes, sir ; I  know he has a fine residence there. 
Rues. Did you know when that property  was built ?
I  Ans. I cannot say the year ; but three or four years 
probably.
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C o u r t :

Ques. Put up three or four years ago ?
Ans. Yes, sir ; I  cannot say the exact year that build-

ing was built.

M r. L lo y d :

Ques. G ive the Court the general outline of the resi-1 
dence.

Ans. I t  is a fine residence built o f stone.
Ques. Are you  familiar with the probable cost of such 

a building ?
Ans. It  is a pretty expensive building; I  would not 

like to say.
Ques. D o  you  know o f any other piece of ground being

sold  o ff there ?
Ans. I  have heard o f others.
Ques. Y ou  don ’t know o f your own personal knowl-

e d g e ?  . . ,
20 Ans. N o, s ir ; I  do not know o f my own knowledge.

N o cross-exam ination.

Jo s e ph  Sto k es , a witness produced in behalf of defend-j 
ant, being duly affirmed, saith :

Exam ined by Mr. L loy d  :

Ques. Y ou  are a physician ?
Ans. Yes, sir ; I  am.

30 Ques. W here do you  reside ?
Ans. M oorestown, New Jersey. .
Ques. Are you  familiar with the property up ere 

w hich you  bought a portion  seven years ago ?
Ans. Yes, sir.
Ques. W hat property is that known as ?
Ans. The Otterson estate.
Ques. W hat known as, before his death ?



4 7

Ads. The Otterson property.
Ones. Did you purchase any p lot o f ground from  Mr. 

Otterson, in his lifetime ?
I Ads . I purchased the piece o f  ground delineated on  
L  map and marked Joseph Stokes.
[Ques. Tell us about the size o f that ground ?

Ads. One hundred and fifty feet front, by three hundred 
feet deep, to the middle o f the road, containing about an

lore. . , .
I Ques. What portion of the property is that, speaking IQ
Lathe to its value; the most valuable, the least valuable, 
prhow?
I Ans. It is in the most valuable portion  o f  the property ,
I should say ; the part below the P ike is the m ost valu-
able, and it is in that.
¡Ques. Are you familiar with other portions o f  the prop-
erty sold off by Mr. Otterson ?

Ans. Yes, sir.
Ques. Tell us on that plan where they are ?
Ans. My father bought a portion  there, N. Newlin 

[Stokes (indicating on the map).
I  Ques. What others ?
I Ans. Mr. Marter bought one lot, Mr. Bertram Penn 
bought a lot; I  do not know the person who bought the 
next adjoining property, but it was sold.
1 Ques. What about the oth er?
I Ans. I cannot certainly say about the L ip p in cott lo t 
then it was bought.
I Ques. Do you know whether any im provem ents have 
pen put upon that property ?
I Ans. Yes, sir; houses on all. 3 °
I Ques. Tell us about those I  have last asked about, 
jrhether they are in the valuable or least valuable sec- 
ion?
j  Ans. They are all in the valuable section.
■ Ques. Are you familiar with the portions o f  ground 
p t  Mr. Otterson bought in h is lifetim e up there, where» 
they are ?
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Ans. That M r. Otterson bought in his lifetime?
Ques. Y es ?
Ans. I  did  not know o f his buying any.
Ques. W ill you  tell us whether or not all of these] 

tracts or what ones o f them have been improved or built 
upon ?

Ans. Im provem ents have been built on Mrs. Marter’s 
that has been built on, and there are two other tracts 
there which I  think now must be comprehended in one- 
there is one house, I  cannot say which property it is on;

IO it is marked L ippin eott and A scher— I think the Lippin- 
cott lot has the im provem ents on it.

Ques. W hat about your father’s ?
Ans. That has not been built on. '
Ques. W ill you  tell the character of your own im- ] 

provem ent ?
Ans. It  is a stone dwelling house, or partially stone, j

C o u r t :

Ques. H ow  large and how high is it ? j
°  Ans. I  forget its dim ensions ; it is seventy feet long by 

about thirty, and three stories high.

Mr. L lo y d :

Ques. D o  you  ob ject telling us the cost or value of it?
Ans. I  should prefer not to do so.

C o u rt :

Qu^s. W hen did you build it?
3Q Ans. In  1889.

Ques. W hat time in 1889 ?
Ans. I t  was com m enced, I  think, in either J 1

August.
Ques.- W hat time was it com pleted?
Ans. It was com pleted, I  think, in June, 189 ,1 *

building about one year.
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Ones That is about a year and two or three months 
ijore Mr. Otterson’s death, it was completed ?

Ads. Yes, sir.

I Cross-examination.

I By Mr. Gummere :

I  Qnes. You say that the land on the turnpike is the ^  
L o s t  valuable part of it in your judgment; is it more 
[valuable than the p a rt that backs on the railroad.

Ans. I should say that it was.
| Qnes. It would depend altogether on the use of which 
it is to be put? .
I Ans. Yes, it w ould; but I think at present the land on 
jthe pike would sell for more than on the railroad.

[ Sall ie Ann Kaighn, a witness produced on behalf of 
[defendant, being duly sworn, on her oath saith:

I Examined by Mr. Lloyd :
20

Ques. Where do you reside ?
Ans. In Moorestown.

; Ques. How long have you lived there ?
Ans. Thirty-six years.
Ques. Your father lived there before you l 

I Ans. No, s ir; I  think it is really thirty-seven years.
I Ques. Your father, I believe, bought a tract of land 
[there; tell us where it is designated on this plan ? (indi- 
•cating on map). *

Ans. I think this is it, the one marked Kaighn.
I Ques. Do you know when he bought that, about ?

Ans. In 1878, 1 think.
Ques. He has since deceased  ? 

j Ans. Yes, sir.
I Ques. What improvement did he make upon the ground 
there?
I Ans. Built a frame house.
I 7
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Ques. A  residence ?
Ans. Y es, sir.
Qaes. Do you  live there now ?
Ans. Y es, sir.
Ques. W hen was this im provem ent made ?
Ans. In  1880.
Ques. Im m ediately after he bought ?
Ans. Yes, sir.
Ques. Can you  tell us whether that piece of ground 

10 can be seen from  the station ?
Ans. Y es, sir ; it can be seen ; it is not a conspicuous

house, but it can be seen.

2 0

3 °

N o cross-exam ination.

Recess.

N. Ne w l in  St o ke s , a witness produced on behalf of de-
fendant, being duly sworn according to law, on his oath

saith :

Exam ined by  Mr. L loyd .

Ques. Y ou  are a ph ysician ?
Ans. Yes, sir.
Ques. Practicing in M oorestow n ?
Ans. Y es, sir.
Ques. A nd reside there ?
Ans. Yes, sir ; I  do. .
Qaes. D o  you  know the property here descnb !

this bill ?
Ans. I  believe I  know it pretty  well.
Qaes. And given in that plan there ? (Han ing

a m ap).
Ans. Y es, sir. , 9
Ques. D id you  buy any portion  o f that groun 
Ans. Y es, sir ; I  bought a lot o f  Mr. Otterson.
Ques. That you  have not im proved?
Ayvq T VinvA not im nroved it.
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Ques. Are yon familiar with the general location  o f the

nrooerty there? ,
f  L  X feel quite famiUar with i t ; yes, sir.

Ones I want to ask you, D octor, whether la person 
Uting Moorestown while these im provem ents were 
going on after they were made and reaching the station 
there, an ordinary observant person would see these 
¡buildings and improvements made ?
| ¿n8 i  know they would see Thurber’s im provem ents 
very plainly, and Dr. Joseph Stokes’ , I  think they would IO 
see, and the roof o f the house belonging to Mrs. M arter 
land the Kaighn sisters and Aschers, I  think they would 
i be seen-the roof they would see, not the buildings, b e -
cause the factory intervenes.
I Ques. What is the character o f  im provem ents made

[there? '
I Ans. Generally speaking, they are all substantial build-
ings.
j Ques. Do you know when the first o f  these properties
was built on ? _ 20
I Ans. The first property, I  think, was built b y  Mr. 
Ascher; it now belongs to Mr. L ippincott.
I Ques. About when was it built ?
I Ans. It may not have been before the factory , but I  
think it was, th ough ; it must have been twenty years 
lago, I think so— that is not accurate, you  will under-
stand.

No cross-examination.

I Abraham W. Deac o n, being duly sworn according to 30 
law, on behalf of defendant, saith :

Examined by Mr. L l o y d : '

Ques. Where do you  reside ?
Ans. Moorestown.

I Ques. You were at one time a tenant of property be-
longing to Mrs. Hall ?
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Ana. I  did not live th e re ; I  rented a place of her I 
believe.

Ques. W hen was that ?
Ans. A bout six years ago.
Ques. W as she a visitor at your place ?
Ans. Once a year probably .
Ques. N ow , will you  tell us whether you had any con-

versation with her with respect to the property of Joseph I 
Stokes up there, and that improvem ent ?

Ans. I  do not recollect that we had any conversation I 
l°  about that particularly.

Ques. In  any conversation was the subject mentioned 
or spoken o f ?

Ans. She m entioned to me about that farm from np 
there that belonged to  her father.

Ques. I  am talking about the improvement that Mr. 
Stokes was making th e re ; did  she say anything about 
that building, or do you  know whether she knew of the
fact that it was being put up ?

Ans. P robably  she said som ething to me, but I almost 
20 forget, it has been so long ago, whether she did or not- 

I  think she knew it though.
Ques. That is, when it was being built ?
Ans. W hen it was being built.

N o cross-exam ination.

Ha rri et  M. Ot ter so n , a witness produced on behalf 
of defendant, being duly sworn according to law, on er 
oath saith :

3 °  Exam ined by Mr. L loy d  :

Ques. Y ou  reside now where ? ,.
Ans. 106 L incoln  street, Germantown, Philadelpna^ 
Ques. Y ou  are a sister o f  Jam es Otterson, dece |

Ans. I  am. . . +L:rtT I
Ques. W here have you  lived during the last 7

years ?
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Adb. I have lived on Grand street-interrupted.
IQnes. In Philadelphia ?

Ads. In Philadelphia ; yes, sir.
[  Ques. Where were you living during 1858 and 1859,
the winter o f 185 8  a n d  1 8 5 9 ?
■ Ana. Well, as I do not keep a diary, I  cannot rem em -

ber dates.
IQoes Tell ns as near as you can when, if ever, were 
L living with James Otterson at that time during his

married life ? . ,  . . .
| Ads. I never lived with him during his married life.

[Qaes. You knew Mr. Otterson ?
Ans. Yes, sir; well.

[Qaes. Visited at his house ?
I Ans. Frequently. i

JQues. During any season o f his married life, which 
lasted, I believe, from 1857 to 1863, what portion  o f that 
»[were you visitor there, if any ?
J  Ans. Oh, well, I  was frequently a visitor there, a week 
it a time, or perhaps two weeks at a time ; but I  spent 
early one winter there, for I  was under treatment.
I Ques. When was that ?
| Ans. I cannot tell
I Ques. Before or after the birth o f the child  ?
I Ans. After the birth of the child.
[Ques. Tell us what sort o f a woman Mrs. Otterson 

pas, whether a woman of bright intellect or otherwise ?
1 Ans. She was exceedingly bright.
[Ques. You have told us that you  were there one winter 
[under physician’s care ?
|Ans. Yes, sir. .

JQues. What were the relations between Mrs. Otterson 
§nd her husband ? 
lAns. Most amicable.
IQnes. Did you ever hear or overhear any conversation, 

■ did Mrs. Otterson ever say anything to  you  with re-
spect to her property and its disposition  ?

i o

20

3 °
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Ans. She said—she made the remark once—interrupted. I
Q ues. W hen was it and where was it?
Ans. D on ’t ask me d a te s ; I  cannot tell you.
Ques. W as it during this period  of time?
Ans. I  presume it was, but I  cannot tell positively; 

she said : “  W h o  would I  leave my property to if I did 
not g ive it to my husband ? ”

Ques. W hat was the occasion  o f this remark, tell the 
whole circum stances about it ?

Ans. She said, “  Sarah was always nagging at her 
about her property .”

Ques. W h o was Sarah ?
Ans. The defendant.
Ques. D o  you  mean Mrs. H all ?
Ans. I  mean the com pla in an t; yes, sir.
Ques. Tell us what else she said ?
Ans. A t another time she said that they would not care I 

anything about her if she was six feet under ground if ] 
they only had what belonged to h?r.

Ques. W hat did she mean by “  they ? ”
20 Ans. H er and her fam ily— no one else.

Ques. W hy was this remark made ; give the circum-
stances that brought it about ?

Ans. W ell, she seemed to be excited and had comeoutl 
from  an interview with them or with Sarah, I suppose, I 
and that caused her to make this remark.

Ques. W hat condition  o f  mind was she in at that
time ?

Ans. W ell, she seem ed excited.
Ques. W as she angry, or anything of that sort? 1 

3 °  Ans. I  cannot say that she was positively angry, but 
she felt very much, very much hurt. J

Ques. W here had they b e e n — where did this difleren
between them o ccu r?

Ans. Oh, I  do not k n ow ; I  was in the second-story 
front room  and I  do not know where it occurred. ?

Ques. W hat was she doing in the room you werem-
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Ans. She came in and took a seat and made that re-
mark right then and there ?
IQues. Where were they living then ?
|Ans. Chestnut street; I  forget the number.

QueSt y ou have given us one occasion and the circum - 
Lnces that led up to this statement by h er; what cir- 
[cnmstances were there about the other, where she said 
»hey would not care if she was six feet under ground ?
■Ans. Well, all the circumstance that I  can rem em ber I(> 
L this; her coming into the room  and taking this seat 
pd  feeling very much hurt, and she made that remark,
Cat they cared nothing about her if she was six feet un- 
Eer ground, if they only had what belonged to her ; but 
b e  said, I will take good care, though, they never shall 
[have a cent of it, if I  can help it.
I  Ques. What did she say about her husband at that 
[time, and her feelings towards him ?

>Ans. Well, probably it was another time she made the
[remark about her husband. 20
I  Ques. What did she say on that occasion  ?

[Ans. “ Who would she leave the property to if she did 
lot give it to her husband”— but she had the highest ad-
miration and devotion for her husband.

is. They were living there together, in this residence 
¡on Chestnut street ?

Ans. Yes, sir.
IQues. What portions of the house were occupied  by 
fc . Hall and her children, and what portion  was o ccu -
pi by Mr. Otterson and his family ? 30,
[Ans. The third story was occupied by  Mrs. H all and 
«  family, and the rest of the house was occupied  by  
y brother and his wife, and their servants.

Bs. Can you tell us anything about the apparent r e -  
Jons between Mrs. Otterson and her husband as to 
Jir feelings for each other in respect to  their com pany, 
pother they were in each other’s com pany often at the>

»or with strangers ?
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Ans. T hey were devoted to  each other as far as I 
cou ld  judge, and he never spent an evening out without 
her, unless it was on som e specific business, and they 
were always in their sitting-room  in the evenings.

Cross-exam ination.

B y  H r. G um m ere:

Ques. These conversations that you have related, do I 
IO understand you  that they took  place at the time you] 

were in Philadelphia undergoing treatment ?
Ans. I  cannot tell whether they were or not, it is so 

many years ago ; I  did not keep a diary.
Ques. I  was surprised at the strength of your memory; 

it was thirty years ago when these things took place.
Ans. Yes, but I  rem ember these things very vividly.
Ques. Y ou  don ’t rem ember when these things took! 

p lace ?
Ans. I  cannot give you  the dates.

20 Ques. W as this the first time your sister-in-law had 
unbosom ed herself about her relations with her sister! 
and her family ?

Ans. They had a good  m any— interrupted.
Ques. Y ou  had a good  many, too, p erh a p s-b u t was this 

the first time Mrs. Otterson had unbosomed herself to] 

y o u ?
Ans. I  cannot say that.
Ques. H ad she been married very long when these

conversations took  place ? J
30 Ans. I  suppose three or four or five years, cannw 

tell exactly— I  cannot tell the dates— she was only mwj
ried six and a half years. n, . .j

Ques. D id  she live at any other place except ^
street with her husband ?

Ans. She did not. . l
Ques. Can you  tell whether this conversa ion

place before or after the birth o f the children.
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Ans. Afterwards.
Ques. All of them ?

1 Ans. As far as I remember just now.
Qaes. Shortly before her death ?

| Ans. I cannot say that; it might have been within the 
!7ear of her death ; I  cannot say positively as to that.
[ Ones. Do you think probably it was within the year of 
her death?
f  Ans. It might have been ; I should not be surprised if
it was. . io
I Qnes. What year was it that you had this illness you
■spoke of?
I Ans. I do not remember the year.
I Qnes. Not by connecting it with any other circum-
stance ?
I  Ans. I cannot; I have tried, but I  cannot.
I  Ques. About how many different times did these con- 
[ relations take place ? I  understand you to say that at 
lone time Mrs. Otterson said, “  Sarah was always nagging 
I at her about her property; ” she also said that they would 2Q 

not care if she was six feet under ground, if they had her 
property; were those two things said on the same occa- 
pon?

Ans. I think not.
Qaes. On different occasions ?

I Ans. I think so. ' .
1 Qaes. She also made this remark, “  why should I  not 
leave my property to my husband ; ” was that a different 
[occasion, still ? 
j Ans. I think it was.

Ques. Three different occasions ?
I Ans. Yes, sir.
f Qaes. Do you remember anything else that was said 
►hen she asked why she should not leave her property to 
her husband ?
I Ans. I do not remember anything further than that.

; 8
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Ques. D o  you  rem ember where the conversation took 1 
place ?

Ans. P e r fe c t ly ; I  cou ld  take you  to the very place. 
Ques. N o, th ank s; I  haven’t time to g o ; but tell u& 

where it was, please ?
Ans. I t  was in this house in Chestnut street.
Ques. In  the spare room  ?
Ans. N o, sir ; it was in the sitting room, where they 

always sat.
Ques. W as it in the even in g?

10 Ans. N o, s ir ; it was in the day— during the day. 
Ques. Y ou  were sitting there with Mrs, Otterson? 
Ans. Y es, sir.
Ques. And she made the rem ark?
Ans. Yes, sir.
Ques. D o  you  rem em ber anything else said after-

wards ?
Ans. N o, sir ; I  do not.
Ques. W here was it she said that Sarah was always 

nagging at her ?
20 Ans. In  the same room .

Ques. W as anyone else there at the time?
Ans. N o one else.
Ques. D id  she say anything before she said that re-

mark to you  ?
Ans. N o, sir ; I  do not remember.
Ques. D o  you  rem em ber anything that was said after? 
Ans. N o, sir.
Ques. A nd the other remark was, that she would not 

care if she was six feet under ground, if they only had her 
3 °  property ?

Ans. Yes, sir.
Ques. A nd you  were sitting in the same part 0 e 

room  ?
Ans. Alm ost.
Ques. A nd she was there, too  ?
Ans. Yes, sir.
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| q q68i Do  you remember anything that was said before 
the made the remark ?
[ Ans. No, sir; she came into the room  and made that 
Temark.

Ques. What did she say afterwards ?
Ans. I cannot say.
Ques. Who did she mean by “  they ?”
Ans. Mrs. Hall and her family.
Qaes. What did the family consist o f ?

[ Ans. Fred and Minnie.
I Qaes. How old was her family ?

Ans. I cannot say positively.
| Ques. About ?
I Ans. I do not suppose Minnie was over ten years old  
I at the time, but I  cannot say positively.
I Ques. You never heard any conversation between Mrs.
I Hall and Mr. Otterson about the property ?
I Ans. No, s ir; never.
I Ques. Mrs. Hall lived with Mr. Otterson during his 20 
whole married life ? _

I Ans. Yes, sir.
I Ques. And continued to live in the same residence with 
[ Mr. Otterson for some time after his w ife’s death ?
I Ans. Yes, sir ; she did.
I Ques. Do you remember how old  Mrs. Otterson |was 
I when she died ?
I Ans. I never knew her age.
I Ques. She was a young woman, was she not ?
I Ans. Yes, comparatively young. 3 °

I Peter L. Yo o r hees, a witness produced on behalf of 
itlie defendant, being duly sworn according to law, on his 
loath saith:

I Examined by Mr. Yoorhees:

I  Ques. Did you ever know E ebecca  B. Otterson in her 
life time ?
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Ans. Y es, sir.
Ques. D id  you  see her frequently ?
Ans. Yes, s ir ; I  can say frequently— I met her very 

frequently before she was married, but I  don’t think 1 
ever met her but once or twice afterwards—I used to 
m eet her as a young lady very often here before she was 
married.

Ques. W hat sort o f character did she have, strong or 
weak ?

10 Ans. W ell, she was a po»itive woman, of a good deal 
m ore than ordinary strength o f  m ind; I  sometimes 
thought that she was a little angry at times, but perhaps 
I  did not judge very well, but anyhow I  thought she was 
a woman o f m ore than ordinary brightness and of a de- 
cisive character.

Ques. W ould  she strike you  as being a woman that 
would be easily controlled ?

Ans. I  don ’t think so, from  the intercourse I have had 
with her ; I  was not im pressed with anything of the kind.

20 Ques. D id  you  know Asa I . F ish ?
Ans. Yes, sir.
Ques. A  Com m issioner o f the State o f New Jersey, re-

siding in Philadelphia ?
Ans. Y es, sir.
Ques. I  hand you  this paper and ask you if* this i& 

his handwriting ?
Ans. I think that is his handw riting; he is now de-

ceased ; he was a son o f  old  Benjam in Fish, of Trenton, 
and I  used to  meet him and transact business with him

30 very frequently, and there is no doubt about that being 
his signature and being in his handwriting at all; there 
is not a doubt about that.

Cross- examination.

B y Mr. G um m ere:

Ques. The acquaintance that you  have had with M*8» 
Otterson, was that a business acquaintance or social
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I Ads. Never anything but social.
I Ques. You never had any busihess acquaintance with 
her?
I Ads. I do not recollect that I  ever had any business 
acquaintance with her at a l l ; I did have with her hus-
band in the latter part of his lifetime, but her acquaint- 
ance and mine was strictly of a social character.
I  Ques. The business transactions you  had with her hus- 
jband, did they relate to Mrs. Otterson or her estate ? 10
I  Ans. Not at a ll; Mr. Otterson was opposed to me in a 
[certain will fight, or, perhaps, I  was opposed  to him ; it 
does not matter which way it was, and afterwards he 
came to see me, after that case was d e c id e d ; .but he 
pever came to see me about his wife’s business or her 
estate or anything pertaining to that matter, or so far as 
this thing is concerned, and I never had any relations 
whatever with him or with his wife, except as I  have 
stated.

I  T 20■Edward H. Faul kner , a witness produced in behalf of 
lefendant, being duly sworn according to law, on his 
[oath saith:

Examined by Mr. Lloyd :

Ques. Where do you live ? '
Ans. I reside at 3915 Fairmount avenue, Philadelphia. 
Ques. Did you know James Otterson in his lifetim e ?
Ans. Yes, sir.
Ques. Ho w long have you known him ? 30
Ans. About forty years.
Ques. Did you know his wife ?
l̂ ns. I knew her; yes, s ir ; when I  saw her— when th ey  ,

Hte married I became acquainted with Mr. Otterson by
Py of counsel and client; that was in 1852, I  think, and
» i s  very often at bis office, and I  saw her there with 
mm.
■Ques. You saw who ?
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Ans. H is wife.
Ques. W hat was the * apparent relations between Mr. 

and Mrs. Otterson ?
Ans. T hey appeared to be o f the most agreeable char-

acter, and I  may say that I  never saw a couple that ap-
peared m ore so. M y business took me quite a good 
deal there at the office o f Mr. Otterson and when I would i 
be there in the morning I  would be there very early and 
she would com e down to the office with him and they 

IO would part there, she would part with him there, and I 
always noticed  that they appeared to be and they were a 
very loving couple. I  never saw a couple as agreeable 
and loving together as they were.

Ques. W hat was her condition  with respect to her ac-
tivity o f  mind and so on, as far as you could judge?

Ans. I  only noticed  o f their being together, and she! 
would be com ing in sometimes and wait for him. She 
would com e there while I  was waiting for him in the 
outer office and she appeared to me to be a lady qnitJ 

20 com petent to do anything that a lady ought to do, I sup- 

pose.

Cross-examination.

B y Mr. G um m ere:

Ques. W hat d o  you  mean by that, “  competent to dl 
anything that a lady ought to do ; ”  what ought awoma*

office with her and say he was very busy an 
would get through with his clients as quickly a p

and that he
as possiblej
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then tltey would go home together, and she would 
L  there for him until he got through, and then they 
Iraki (¡0 home together; sometimes she would go off on 
(tile shopping expeditions and com e back in time to  go 
L e  with him. I fixed the time, because his wife and 
L e  died almost close together, and this was in 1863, 
L rae mine died in 1864, and she died in 1863. _ _
IQues. You were struck with the relationship existing
between them ? 1
I Ans. Yes; and the people in the office would remark IQ 
Low kind, and agreeable, and loving they seem ed to be^ 
and what a happy couple they were.
(Qnes You told all this to the others ; I  want to talk a 
Lie myself now; you were struck with the relationship 
■listing between them ?
I  Ans. Yes, sir; the loving relationship that seemed to 
exist between them ; I  never saw a couple that seemed so 
'affectionate in my life.

ties. She seemed to be observing her marriage vow ( 
land faithful, obedient and loving ? 2Q

Ans. Well, I don’t know about that— about being faith-
ful—she was just as I tell you.
■ Ques. She loved him so far as you  could see, and 
obeyed him and honored him ?
I  Ans. Yes; so far as I  could see she did— she would 
Ijome down to the office with him, they would com e 
together and then they would separate at the office, 
lometimes at the door, and sometimes she would com e 
In, and when they were going out shopping they would 
■o out together sometimes, and sometimes she would be 

wre and wait for him until he got through and then go 30, 
»me together.
Ques. He didn’t wait for her ?

i Ans. No, sir; she appeared to be waiting for him — he 
■as in his office attending to his business.
I  Ques. What kind of a looking man was Mr. O tterson, 
a large man?
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Ans. The first witness examined here on his side this! 
m orni jg  was just the picture o f him.

Ques. That was his brother ?
Ans. Yes, s ir ; it was a very good picture of him, too.

I  was here at the time and saw him, and I was struck 
with the likeness ; it was a very good picture of him.

Mr. V o o rh e e s : I  offer in evidence deed of James Ot-I 
terson, Jr., and B ebecca  B. Otterson, his wife, to James
E. G o wan in trust, dated February 25, 1858, acknowl-
edged before Asa I. F ish, Esq., the same date, and re-
corded in the office o f the Clerk of of the County of Bur-
lington in B ook  Y 6 o f Deeds, page 399.

Marked E xhibit D l .

Next I  offer in evidence deed from James E. Gowen, 
trustee, to James Otterson, Jr., dated December 31, 1863, 
acknowledged before Asa I. Fish, Commissioner of New 
Jersey, on the same day, and recorded in the Clerk’s 
office o f Burlington county, January 22, 1864, in Book 

20 Y 6 o f Deeds, page 406.
Marked E xh ib it D2.

Next I  offer in evidence deed made by James Otterson 
to  N. Newlin Stokes, dated July 21, 1873, acknowledged! 
same date before W illiam  Collins, Master in Chancery, 
•recorded N ovem ber 19, 1873, in the Clerk’s office of Bur-
lington county in B ook  U 8, page 546.

M arked E xhibit D3.

3 °  N ext I  offer in evidence deed from James Otterson to 
Joseph  B. Ashead, dated Septem ber 27, 1871, acknowl-
edged same date before W illiam  Knight Shy lock, Com* 
m issioner o f New Jersey, recorded December 19,1871,in 
the Clerk’s office o f  Burlington county, in Book L8, 
pages 59, &c.

Marked E xhibit D4.
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Next I offer the record o f a deed by James Otterson to 
lienee Spencer, dated Septem ber 1st, 1873, recorded 
September 15, 1873, in B ook  Ü 8 o f D eeds for Burling-
ton county, page 258, &c.

I next offer the record o f a deed by  Jam es Otterson to 
Dr. N. Newlin Stokes, dated July 21, 1873, recorded 
November 19,1873, in the Clerk’s office o f Burlington 
county, in Book U8 of Deeds, page 546, &c. IO

Next I offer a deed by James Otterson to  Asa B . L ip -
pincott, dated September 21, 1878, acknowledged before 
William Collins, Master in Chancery, same date, and re-
corded October 9,1878, in the Clerk’s office o f Burling-
ton county, in Book W 9 o f D eeds for said county, 
page 53. •

! Marked Exhibit D5.

Next I offer in evidence a deed by Jam es Otterson to  2Q 
Asa R. Lippincott, dated O ctober 2, 1874, acknow ledged 
same day before William Collins, M aster in Chancery,

I and recorded in the Clerk’s office o f  Burlington county,
K October 15,1874, in Book Z 8 o f D eeds, page 374.
I Marked Exhibit D 6.

I Next I offer the record o f a deed by James Otterson to
■ Albert C. Hewlings, dated Septem ber 30, 1878, recorded
■ same date in the County Clerk’s office o f Burlington 
■county, in-Book W9, page 1, &c., and conveys ten and

one-third one hundredths acres. 3 °

I Next I offer in evidence a deed by James Otterson to 
Bertram Aiken, dated February 24, 1880, acknow ledged 
Mae date before Charles H . Otterson, a Comm issioner 
por New Jersey, recorded February 26, 1880, in B ook  
piO of Deeds for Burlington county, page 502.

Marked Exhibit D 7.

9
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N ext I  offer the record o f  a deed by James Otterson 
to  H orace K . Thurber and others, dated April 1, 1880 
recorded A pril 15, 1880, in the Clerk’s office of Burling- 
ton county in B ook  E10 o f  D eeds, page 31, &e.

N ext I  offer the record o f  a deed by James Otterson to 
Anna N. M arter, dated A pril 5, 1878, recorded April 30, 
1878, in the Clerk’s office o f  Burlington county, in Book 
N  11 o f Deecis, page 64, &c.

IO N ext I offer in evidence a deed by James Otterson to 
Joseph Stokes, M. D ., dated M ay 14, 1889, acknowledged 
same date before W illiam  Collins, Master in Chancery, 
and recorded in the Clerk’s office o f Burlington county 
July 3, 1889, in B ook  280 o f Deeds, page 478.

M arked E xh ib it D8.

N ext I  offer in evidence a m ortgage on the premises in 
question made by James Otterson to Elizabeth B. Albert-
son, dated January 13, 1880, recorded January 14,1880,

20 in the Clerk’s office o f  Burlington county in Book Y2, 
page 16, &c.

M arked E xhibit D9.

N ext I  offer in evidence a mortgage made by James 
Otterson, Jr., to  Edw ard Carpenter on this property, 
dated A pril 3, 1871, recorded A pril 4,1871, in the Clerks 
office o f Burlington county, in B ook  N2 of Mortgages, 
page 306, &c. ■ ,

M arked E xhibit DIO.
3 °  -

Next, I  offer in evidence a deed made by Henry h  
Otterson and wife, Andrew Otterson and wife and others, 
the parties defendant to  this suit, to Charles H. Otterson, 
Trustee, dated N ovem ber 13,1890, recorded in the Clerks 
office o f  Burlington county, N ovem ber 20,1890, in Boo 
288 o f  D eeds, page 207.

Marked E xhibit D l l .
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The next thing we have to offer is a deed made by  
flarah M. Hall to James Otterson, for lands in the town-
ship of Newton, Camden county, dated D ecem ber 19,

1867.

Mr. Gummere: What is the ob ject o f  that offer ?

Mr. Voorhees: To show that she had know ledge o f the 
frights in this other property as early as 1867, and as a 
declaration by the defendant.

It is acknowledged before Edward H. Snyder, a Com - IO 
missioner for New Jersey, D ecem ber 19th, 1867, and re-
corded December 26,1867, in the Clerk’s office o f  Camden 
county, in Book 55 of Deeds, page 266.

The Court: Y o u  m a y  read so much o f that deed as you  
think relevant.

The deed read.

Mr Gum mere: W e object to that offer.
# 20

(Objection sustained.)

Defendant rests.

Mr. Gummere : W e here offer the draft o f the will o f 
Mr. James Otterson, although it was never executed in 
the presence of witnesses, and therefore never took  the 
affect of a will in New Jersey, but as I  understand, coun- 30 
sel have agreed that it shall have the same force and 
effect as if this was a certified cop y , or as the original 
instrument, and we offer it for the purpose o f  showing 
that it was the intention o f  Mr. Otterson to do what he 
told Mrs. Hall, the complainant, he would do at the time 
of his wife’s death.
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The C o u rt : Is  it adm itted that Mr. Otterson executed 
the paper o f  w hich that purports to be a copy ?

Mr. Gummere : The paper o f which this purports to be 
a cop y  was offered for probate in the State of Pennsylva-
nia, and was adm itted as a good  and valid will of per-
sonal property, and his signature is testified to by two 
witnesses, and it was adm itted to probate as a valid will 
o f personal property and Charles Otterson, the principal
defendant, takes under that will, 

i o

Mr. Y oorhees : W e ob ject to the admission of this will 
in this case, according to Mr. Gummere’s new statement 
that it was a will w ithout due p roo f in this State and can-
not be a will in this State o f  New Jersey.

C o u rt : I  understand it is only offered as an admission 
on the part o f  Jam es O tterson ; the question is, whether 
you  admit that James Otterson executed a paper of which I 
that purports to  be a copy  ?

20
Mr. L loyd  : W e offer no ob jection  to this paper on the 

ground that it is not the original, but we do not care to 
admit an yth in g ; this paper, I  am free to say, is a copy 
o f  a will registered in Philadelphia county, and made by 
Jam es Otterson.

C o u rt : D o  you  admit that the will was made by James 
Otterson ?

Mr. L lo y d : Our position  is that we do not want to 
3 ° waive any rights by any adm ission here that will bring, 

this paper within the purview o f  this case. We were 
first asked whether we ob jected  to  this paper on the 
ground that it was not the original, and we say no. But 
we do  not want to make any admissions that will connect 
in any way, or bring the estate o f  James Otterson into 

this case through this will.
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■Court: I understood that you did not ob ject to this 
Lrinted copy or that you would not interpose any further 
Lection to it than you would to a properly certified 
Lpy from the Register of W ills in Philadelphia.

Mr. Lloyd: That is it, that is our admission.

JCourt: Now, the question com es up whether the paper 
fioved in that way is in this State evidence o f the reci-
pe contained in it.

jMr. Gummere: It seems to me it is the only way we 
U  prove it. The will is now in the custody o f the 
Iroper authorities in Pennsylvania ; the will is filed ju st 

j it is in every other civilized country.

Court: It is not so done in New York.

Mr. Gummere : I  mean in New Jersey, and when you  
ant to prove it you have to subpoena the proper officers 

[with the original.

i o

2 0

jMr.Voorhees: Our objection rests upon these grounds. 
ft is not that this paper was not signed by James O tter- 

d, Jr. By the third clause o f this paper it say.s : “  I  
re and devise my farm at M oorestown, in the State o f 

lew Jersey, to Minnie Hall and Samuel Frederick H all,
Ij niece and nephew of my deceased wife.”  (Reads the 
jortion of the will).
TNow exactly on what grounds Sarah M. H all can claim 
I  have that paper interposed here, which is not a will in 

Jersey, I cannot say. Under no statement that she 3 °  
e this morning can it com e in, nor upon  any matter 
has so far entered into this case. A s  to  his declara- 
he might have intended to give this property away 

omebody else; he mentions Fred. H all and M innie 
1 ̂  d°es not mention Sarah M. H all, and she is the 

Jttplainant here. I  cannot understand upon w hat 
ds it can come into this case at all.
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C o u rt : I  will take it for what it is worth, under thead- 
m ission that it is signed b y  James Otterson. I do no 
mean to say that I  pass on  this question finally now, bo 
after I  have exam ined into the question, if I  find it is no 
properly introduced I  will then disregard it.

S a r a h  M. H a l l , b e in g  reca lled  in her own behalü 
sa ith :

Exam ined by Mr. Gummere :

IO Ques. Y ou  were present in court when Mrs. Harriejl 
Otterson testified to certain conversations which she said 
she had had with K ebecca  B. Otterson, your sister?

Ans. Yes, sir.
Ques. D id  you  ever, during the time of your sister’s 

married life, or at any other time, have any conversation 
with her as to what disposition she proposed to make oí 
her property ?

Ans. N o, s i r ; I  never had a n y ; I  never talked the
matter over at all at any timé, either before or after ben

2 0  • marriage.
Ques. D id  you  ever ask her what she proposed to dl 

with her property, or did you ever offer any suggestioii 
to her as to what she should do with it ?

Ans. N o, sir ; never.
Ques. Y ou  have two children ?
Ans. Yes, s ir ; two children. J
Ques. At the time o f  your residence with Mr. aifl 

Mrs. Otterson, had you  on ly two children?
Ans. Yes, sir. . I

3 °  Ques. A nd their names are Frederick and Minnie I
Ans. Yes, sir. . I
Ques. D o  you  rem em ber the dates of their bir s I
Ans. The 22d o f  D ecem ber— interrupted.
Ques. W h ich  was the e lder?
Ans. Minnie.
Ques. H ow  old  is she ?
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Ans. F orty-tw o. ,  .
|Qnes. You say there was nineteen months between

them ?
|Ans. She was born in May, 1850, and Fred the next
[December a year, 

bio cross examination.

[Mr. Yoorhees: I  offer the map w hich has been referred IO 
by the witness in evidence.

[Marked Exhibit D12.

Adjourned to February 25,1893, at 10.30 A. M .

[Pursuant to said adjournment parties and counsel met 
I the Chancery Chambers, Newark, at 10.30 A. M ., and 
¡he following evidence was taken :

[Chables H. Ot t er so n, a witness produced on behalf of 
lant, being duly sworn according to law, on his oath. 

3th:

[Examined by Mr. Lloyd :

38. You are one of the defendants in this cause ?
). I am.
38. Are you the grantee in trust nam ed in this deed 

parked Exhibit D11 ?
3.1 am.
bs. Are you familiar with the assets and liabilities 

Jthe estate of James Otterson, deceased ?
3.1 am.

2 0

30

Roes. Tell us whether or not the estate of James Ot-
is011 is solvent or insolvent ?

p  Gummere:

f object to that unless you tell us us how you know*
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C o u rt :

The objection  is that you  have not shown how the wit-
ness can tell anything about the condition of the estate* 
what is his source o f inform ation ?

W itn ess :

I  was associated with my uncle in his office for twenty- 
six years prior to his death, 

i o
The C o u rt :

Ques. Y ou  are a nephew o f James Otterson?
Ans. Yes, sir, and I  am also the executor named in his I 

will, and have received notice from  the creditors of claims 1 
against the estate.

Ques. Tell us whether the estate, leaving out the prop-1 
erty at M oorestow n, is solvent or insolvent?

Ans. Insolvent.
Ques. W ill any portion  o f  this property be required to 

20 pay the indebtedness o f  the estate ?
Ans. A ll o f  it, unless the other properties bring far 

m ore than they are estimated to be worth.

Cross-exam ination.

B y  Mr. Gum m ere :

Ques. W hat is the am ount o f the indebtedness?
Ans. Close upon $100,000, in round figures.

I t  is admitted that Mr. Go wan, the trustee named in
this deed, is deceased.

Case closed.
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O PIN IO N .

[On Bill, Answer, Replication and P roofs  in open Court.]

Green, V. C.: Samuel Haines, late o f the county o f 
Burlington, in this State, who departed this life about the 
year 1835, was seized in his lifetim e, and at his death, o f 
a considerable estate, including the lands and premises in ^  
[controversy in this suit, being a farm at M oorestow n, N.
| J. He left him surviving his widow, since deceased, and 
two daughters, Rebecca B. and Sarah M ., his only chil- 

Idren and heirs at law. Sarah M. Haines, on or about the 
iDth of June, 1849, conveyed all her undivided one-^alf 
part in the premises in controversy to one John  M. 

[Kaighn, his heirs and assigns, in trust among other things,
I to convey all or any part thereof, whenever the said 
Sarah M. Haines, whether feme covert or feme sole,

I should, in a specified manner, direct.
I Sarah M. Haines, on or about the 27th day o f June, 20 
11849, intermarried with one Samuel W . H all, and on A u- 
| gust 31st, 1852, together with her husband, conveyed all 
I her equal undivided one-half part o f the premises to her 
|«ister, Rebecca B. H aines; and afterwards, on  or about 

the 5th of December, 1857, John M . K aighn, trustee as 
aforesaid, by the direction o f the said Sarah M. Haines, 
granted, ratified and confirmed the aforesaid conveyance 
of the said undivided half, in and to the said R ebecca  B. 
paines, who, by reason o f the said conveyances and her 
inheritance from her father, becam e the sole owner in fee 3 °  
jof the premises.
1 On or about the first o f O ctober, 1856, R ebecca  B. 
paines intermarried with one Jam es Otterson, Jr., and 
011 March second, 1858, a ch ild  was born o f  the mar- 

Page; it lived only twenty-seven days. Jam es Otterson,

io
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Jr., was a lawyer o f prom inence in Philadelphia, and a» 
the evidence shows, was entrusted by his wife with the I 
entire management o f her property and affairs.

February 25th, 1856, that is, six days before the birth I 
o f  the child, Otterson and his wife, for a nominal con-
sideration, executed a deed conveying the premises in 
controversy, being a farm at M oorestown, New Jersey,to 
Jam es E. Gowan on various trusts.

Mrs. Otterson had considerable other property, real 
and personal, and I  d o  not think the provisions of the 

i o  trust deed, other than the clause claimed to contain a 
a pow er o f revocation, are justly open to severe criticism 
as unreasonable or im provident. I t  is true that by them 
the husband acquired control o f the wife’s estate during 
his life, but that is no m ore than would be expected from 
a loving and devoted wife to  an affectionate and attentive 
husband. B y the insertion, however, in the clause re-
ferred to o f the words, “  or survivor of them,” he was 
enabled to  defeat what I  think appears to have been the 
intention o f  his wife, nam ely, that the property should, 

20 in the event which has happened, descend to those in 
whose behalf this suit is brought. After the trust as to the 
property during the lives o f  both  husband and wife, there 
follow  provisions, stripped o f  their technical phraseology, 
substantially,that the wife at any time during her life might ] 
appoint to whom  all or any part o f the premises should go 
after'her decease and the decease o f her husband , t at j 
she should not by will so appoint, then he, at any time dur-
ing his natural life, might, by  will, dispose of the prem I 
ises to whom soever he m ight choose, and if neit er 
them should d ispose o f the premises by will, then o 
trustees should hold  the farm for the right heirs at law 
o f R ebecca , and by  good  conveyance convey the prem-
ises to the said right heirs o f  R ebecca in fee, m su 
shares and proportions as the said heirs would ave 
entitled to  had R ebecca  d ied  intestate. .

Then follow s the clause provid ing for the revoca o
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Md trusts declared in the deed, and for recon-
veyance, but which revocation cou ld  on ly  be made by  
l e .  Otterson, Jr., and R ebecca  jointly during their 

Z  ,nd by the survivor o f  them, with the proviso that 
Ottereon in the event of his surviving his wife, was not 
to have power to defeat any testamentary devise or ap-
pointment which Rebecca might make in her lifetime.
¡ Mrs. Otterson d ied  March 10th, 1863, intestate, leav-
ing her husband, but no issue, her surviving, and the i o  
complainant, Sarah M. Hall, her only sister and sole heir

• Barnes Otterson, Jr., the husband, took  possession o f 
the farm and continued to occu py it until his death, S ep -
tember 24th, 1890. The deed o f trust was not recorded 
until Jannary 22d, 1864, six years after its date and one 
: year after Mrs. Otterson’s death. Betw een the time o f  
Mrs. Otterson’s death and the record  o f the deed, G o  wen, 
the trustee, on Otterson’s revocation o f the trust and 
demand therefor, made a deed in fee o f  the prem ises to 2o  
James Otterson, Jr., a id on February 16th, 1885, Gow en 
¡died. The deed from Gowen to Otterson was also re-
corded January 22d, 1864.
I Otterson in his lifetime conveyed several portions 
I of the property to various individuals, many o f whom  
■erected buildings on the parcels so conveyed, 

j On Otterson’s death, a paper was found, signed by  
him, but not in the presence o f witnesses so as to be 
effectual as a will under the statute, by  which he at-
tempted to devise the .farm in question to  the children o f 
¡the complainant. In consequence o f  its defective execu-
tion, he died intestate as to the real estate, leaving no 
issue, but several brothers and sisters his only heirs at 
[law, who thereupon took possession o f the property, 
land afterwards, by deed dated N ovem ber 13th, 1890, con - 
jveyed the premises to Charles H . Otterson in tru s t ; 
■which deed it seems to be adm itted was made for con -
venience in making title to the lands.
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Sarah M . Hall, the com plainant and sole heir at law of 
R ebecca  B . Otterson, brought an action of ejectment 
three m onths after O tterson ’s death, and on the 10th of 
January, 1891, filed the bill in this cause to set aside the 
deed o f  trust.

Otterson died insolvent, so much so that the value of 
this land is necessary to  pay his debts, and the contest 
in the case is therefore practically between the complain-
ant, as the heir at law o f  Mrs. Otterson, and the cred- 

10 itors o f James Otterson, Jr.
The deed in question was made prior to the birth of 

the child  and subsequent to the married woman’s act of 
1852. N ixon B ig ., 4 E d., 547.

This deed was a voluntary conveyance on the part of 
Mrs. Otterson. She had inherited the property in ques-
tion from  her father, w ho died in 1835, when she was 
three years o f age. She held it, and the rents, issues and 
profits thereof, after her marriage in 1856, under the act 
o f  1852, “  as her sole and separate property, as if she was 

20 a single female.”  A t the time o f the conveyance attack-
ed, her husband had no present estate in her lands.

H e was not tenant by the curtesy initiate, not only be-
cause the act o f 1852 prevented his acquisition of that 
estate, P orch  vs. Fries 3 0 . E . G. 204, but also because no 
issue o f the marriage had yet been born alive, nor for the 
same reason had he “  obtained an inchoate right which, 
on his w ife’s death, he surviving, would bloom into a 
freehold.”  Ins. Co. vs. Barrowcliff, 16 Yr. 5 4 3 , 550.

In  Sherman vs. Sedgwick, 24 Ch. Div. 597, Y. 0. Bacon 
held that the relinquishm ent o f  a possible estate by the 
curtesy d id not render a deed o f  settlement not volun-
tary and void as against a m ortgagee under 27 Eliz. C - 
4 Sec. 1.

Speakm an vs. Tatem , 3 D ick . Ch. 136 aff. on appeal, 
D ick . Ch. 484, recognizes that the husband has some in 
herent marital rights in his w ife’s estate, which are no 
defined, which he m ay relinquish in a deed of settlement*



77

i o

lof sufficient moment to give him the right to hold the 
to the discharge o f his duty.

[But in this case any such interests were not given up 
i  Mr. Otterson, who by the terms o f the trusts secured 
L his life every right in his wife’s property .which he 
kould possibly have exercised over it as her husband. 
jThe rule of equity that “  he who bargains in a matter o f 
Advantage, with a person placing confidence in him, is 
Jrand to show that a reasonable use has been made o f 
¿at confidence.” Gibson vs. Jeves, 6 Y es., 266, applies 
with particular force to a transaction b y  which a hus- 

secures from his wife a portion o f her estate. The 
¡most dominant of all relations is that o f the husband 
lover the wife. There are, o f course, exceptional cases 

lien the will of the woman may control. The relation is 
B close, the trust of the wife so absolute, her dependence 
so entire, it may be her fear so abject, while the dom inion 
■  the husband is so complete, his influence so insidious 
let so controlling, that equity regards all such transac- 20 
jtions with a jealous care, and subjects them to the severest 
|crutiny. The greater the affection, the m ore submissive 

pendence; the stronger the trust, the m ore liable 
the wife to be subject to the control o f the husband, 

the more vigilant should the court be in protecting 
weak: Farmer Ex. vs. Farmer, 12 Stew., 211, 216 ; 

lay on F. Con. (T. B. S.), 483 ; B lack vs. Black, 3 Stew., 
|5,219; Boyd vs. De La Montague, 73 N. Y ., 5 0 2 ;

vs. Haas, 3 W. & S., 520 ; Cam pbell’s A ppeal, 80 
|a. St., 298; Darlington’s Appeal, 86 Pa. St., 512; M e- 30 

vs. Battle, 69 N. C., 9 8 ; W itbeck  vs. W itbeck , 25 
Ich., 439; Smyley vs. Rees, 53 A la., 8 9 ; Schaffer vs. 
Jgler, 17 S. W. R., 698. Chief Justice G ibson says, in 
Batson vs. Mercer, 6 S. <fc R ., 49, with reference to  trans- 
f  obtained from the wife for the purpose o f  vesting the 

' in the husband, “  what honest mind would feel re-
ft that in the hurry of accom plishm ent, some circum - 
jwe, merely formal, was omitted, by  which the wife and 
■  iamily were rescued from his rapacity ? ”
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This deed was executed at a critical period of Mrs, 
O tterson ’s life ; she was in extremely delicate health; J  
was doubtful if she could  survive the peril of her ap-
proaching confinem ent. She was a refined lady, unac-| 
quainted with business, relying for its care, first, on her I 
agents and then on her husband, who, after their mar-1 
riage, becam e her agent, and was entrusted by her with I 
the entire managem ent o f  her estate and exclusively of I 
the property in question ; in short, she was most depend-1 

i o  ent on and devoted to him and his interests ; her affection I 
for and attention to him was marked, as was her anxiety I 
to  please him. H e was a prom inent lawyer, so was the I 
selected trustee, who was the husband’ s intimate friend, 
and so was also the officer who took the acknowledgment 
So far as the evidence shows, this inexperienced lady was I 
surrounded by these gentlemen, o f whose legal ability I 
she must have been aware, in one of whom she reposed I 
the most im plicit confidence, she being without any, com-1 
petent independent adviser. I t  is a case in which the I 

20 Court should be alert to  require the observance of till

3 °

technical rules applicable.
In  all transactions between persons occupying rela-1 

tions, whether legal, natural or conventional in theirl 
origin, in which confidence is naturally inspired, is pre-l 
sumed, or, in fact, reasonably exists, the burden of proof! 
is thrown upon the person in whom  confidence is reposed,! 
and who has acquired an advantage, to show affirmatively, 
not only that no deception  was practiced therein, noj 
undue influence used, and that all was fair, open M« 
voluntary, but that it was well understood. Mott M 
M ott, 4 D ick. Ch., 192 ; G ibson  vs. Jeves, supra; Hougb-j 
ton vs. H oughten, 15 Beav., 278 ; Simeon vs. ^ 80D’ 1 
Edw . Ch., 8 6 ; Coutts vs. Acworth, L. 8 Eq., »  > 
B oyd  vs. D e  L a  M ontague, su p ra ; Darlington’s Appe£ 
su p ra ; H ugenin vs. Bazely, and n o tes ; 2 W- & •
Cas. in Eq., (T. B .'S .,) 507. ^

I t  is essential to the maintenance of a deed o gin i
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io

L  donor comprehend the full force and effect o f his 
U  as Sir George Jessel puts it, “ thoroughly under- 
L d s  what he is about.” (Dutton vs. Thom pson, 28 Ch.
Ijv 278 281.), or in the words o f  Lord E ldon, in H u g- 
W  vs. Bazeley, 14 Ves. 273, “  with that knowledge o f 
§their effect, nature and consequences, which the de-

____and the attorney were bound b y  their duty to
Lmmnicate to her, before she was suffered to execute 
them.” See also Mulock vs. M ulock, 4 Stew. Eq. 594,

It is to establish this thorough understanding that 
[he burden of proof is thrown on the donee in cases o f  
ifts between persons standing in fiduciary relations.

JThe State, in its careful protection o f the rights o f  
lariied women in  the transfer o f  their real estate, re- 
inires by statute that a public officer shall make known 
Ko her the contents of the instrument, and take her 
Icknowledgment, when she is separate and apart from  

1, that her execution thereof is her voluntary 
let and deed, freely done and without fear, threats or 
lompulsion of her husband. This law is to  secure to 
ler, through an officer, knowledge o f the contents o f  the 
taper, and an opportunity when not in the actual pres-
ence of her husband, of exercising her own will and pur-
pose. The certificate o f the officer in com pliance with 
[the statute completes the formality and makes it a legal 
fonveyance. It is evidence that the contents o f the deed 
have been made known to the wife, and that she has

0— that its execution is free and voluntary.
|Iet while it may be true that the deed has been read to 

. may be as far from thoroughly understanding 
lie effect of the act as she may be unconscious o f  the 3 °  
dominant influence of her husband’s will inducing her 
petion.

[While, in the case of an ordinary transfer o f  title, it 
| assumed that any man or woman o f intelli- 

would entirely comprehend the effect o f a deed 
■086 contents have been made known to  them, that pre-

2 0
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sum ption cannot, I  think, be indulged in with reference 1 
to  a deed o f trust with its com plicated provisions—some- 
thing m ore than having the contents made known would! 
be required in order that a man or woman of ordinary! 
inform ation should fully understand the force and effect] 
o f  such a deed drawn in the technical verbiage of the I 
professional conveyancer. H oghton v. Hoghton, supra.

I t  is to secure this thorough understanding that Courts 
o f  Equity require, in cases o f  this kind, except those in-
volving mere trifling gifts, that the donor shall have inde- 

i o  pendent advice. Sir G. J. Turner, L. J., in Rhodes v. 
Bate, L . M ., 1 Ch., A pp ., 252, at 257, says, “  I take it to 
be a well established principle o f this Court, that persons i 
standing in a confidential relation towards others cannot 
entitle themselves to  h old  benefits which those others 
may have conferred upon them, unless they can show, to 
the satisfaction o f the Court, that the person by whom 
the benefits have been conferred had competent and in-
dependent advice in conferring them. This, in my opin-
ion, is a settled general principle o f the Court, and I do not 

20 think that either the age or capacity of the person con-
ferring the benefit, or the nature o f the benefit conferred, 
affect this principle. K ekew ich  J., in Allcard vs. Skinner, 
36 Ch. D iv. 145 at 158 says : “  W here the paramount in-
fluence presum ably exists, it (the law) casts on the pos-
sessor o f such influence the burthen of proving that the 
gift was free, and it holds an essential part of that proof 
to  be that the donor had “ com petent independent ad-
vice and L indley L . J ., at 181, “ in this class of cases 
it has been considered necessary to show that the donor 
had independent advice, and was removed from the ro 
fluence o f  the donee when the gift to him was 
See also Prideaux vs. Lonsdale, 1 D . J. & S.433, 
vs. K ing, 5 H . L . C. 627 ; In  re Garnett, 31 Ch. Div-i; 
D olliver vs. D olliver, 30 Pac. R . 4 ;  Leech vs. Fare, ci 
in  Am . Law  Reg. Y ol. 13, N. S. D . 350. , .

N ot only does it not appear that Mrs. Otterson a
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dependent advice to explain the effect o f the deed, but I  
think the present condition o f affairs, considered in the 
light of the provisions o f the deed o f  trust, dem onstrates 
that Mrs. Otterson did not thoroughly understand it. I t  
i8 undoubtedly true, that in construing an instrument it 
is to be assumed that the parties intended its terms in 
the sense established by the courts in their interpreta- 

; tion, but in ascertaining whether the parties really under-
stood the terms of the instrument, we have a right to  10 
judge, from its plain provisions, whether one or m ore o f  
I its possible effects was intended. N o question is raised 
astothe validity, under the trusts o f the conveyance 
from James E. Gowen, the trustee, to Jam es Otterson,

[ Jr., by which the fee was vested in him, and diverted 
I from the heirs-at-law of Mrs. Otterson. I  think a cursory 
reading of the trusts would never have given the unprofes- 

I sional mind the idea that any such pow er was given. The 
[ scheme such examination would disclose to such person 
I is, that during the lives of James and R ebecca  they m ay 20 
[jointly do what they wish with the property, even to the
■ revocation of the trusts ; that R ebecca  m ight at any time 
I during her life appoint to whom all or any part o f the 
I premises should go after the death o f  herself and hus-
■ band; that in the event o f her failure to so appoint,
I James, he surviving her, at any time during his life might,
I by will, dispose of the premises to whom soever he might 
■choose; that if neither James or R ebecca  did d ispose 
■thereof by will, then the trustee should hold for the 
Inght heirs of Rebecca, to whom the premises should be 30 
■conveyed. It is clear from these provisions, that she in-
■ tended to secure to herself the right to appoint by  will 
■the persons to whom she wished the property ultim ately 
■to go, and if she failed so to do, that her husband, by  
■will, might do the same, and in the event o f their both  
■dying intestate, or without making such appointm ent, the

premises should go to her heirs-at-law. She died with-
out a will; he made an unfinished attempt to leave one ;

11
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the event contem plated, b y  which the heirs were to have 
acquired the estate, happened, but the insertion of the 
words “  or the survivor o f  them ”  in the clause of revoca-
tion  nullified this clearly expressed intention, and tends- 
to  divert the property to the creditors of the husband.

The effect o f  the absence o f a power of revocation in a 
voluntary conveyance has been the subject of mnch 
fluctuation o f opinion.

Chancellor M cG ill in Y an  H oughten vs. Yan Winkle, 1 
D ick . Ch., 380 at 385, thus states the present condition 
o f  the law. “ A s to  such an instrument, the authorities 
appear to hold  that where the intent to make it irrevoca-
ble does not appear, and no m otive for an irrevocable set-
tlement is shown, the absence o f  the power of revocation 
is prim a f&cie evidence o f mistake. Guernsey vs. Mundy,
9 C. E. Gr., 243, same case with note, 13 Am. Law. Keg. 
(N .'s .,)  345. j

The deed in question did  contain a certain power ot 
revocation, but it cou ld  only be exercised by Mrs. Otter- 

20 son in the lifetim e o f her husband, by his joint co-opera-
tion. She was the donor and he was the beneficiary in 
this deed. Is the reservation o f a power to be jointly 
exercised by the donor and donee, such a power of revo-
cation as is  contem plated b y  the authorities? I do no
think it is. 0Qfi

L ord  E ldon, in H ugenin vs. Bazeley, 14 Yes.,jiUW, 
referring to a decision o f  L ord  Hardwieke, says: “ The» 
was in that deed a pow er o f revocation, but it was a 
pow er to revoke in presence o f  three persons w o, per 

30 haps, never could  be got together, which was thereto 
considered as if there had been no power of revocation, 
and the want o f such pow er was considered strong 
dence that the parties did not understand the transac ^ .. 
whence arose a strong inference o f an undue PurP°®®‘

In  this case the reservation o f  the power 0 reY0^ j j  
to the donor, to be exercised only jointly wit 6 *
cannot certainly be considered as reserving
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nnder the above statement o f the law then i s p n m a  fa n e  
Lridence of mistake, unless the intent appears to make 
lit irrevocable. So far from this being the case, the inser-
tion of the clause demonstrates that it was the intention 
to make it revocable, and no m otive for an irrevocable 
settlement is shown. _ n .

The evidence shows that this deed, by  which Mr. O t- 
terson, the agent, secured to him self the opportunity to 

I control and dispose of the property, subject to the single IO 
[contingency of Mrs. Otterson’s pow er o f appointm ent by  
I will, was entirely voluntary on her part, and that it was 
[made at a timi when she was com pletely under his influ-
ence; so far as appears, it was executed by  her w ithout 

any information as to its contents and effect, other than 
what the perfunctory duty o f the acknowledging officer 
[required, and without the benefit o f independent advice ; 
it would seem from her intention, as gathered from  its 

[provisions, that she did not fully understand its force and 
effect, and it is to be presumed that it was executed un- 2Q 
der a mistake, as it is without pow er o f revocation  
reserved so far as she individually was concerned, although 
it, on its face, develops the intention that it should be 
revocable; all these conclusions unite in the result that 
this deed cannot stand in a Court o f  Equity.

I It was, however, made in 1858, and Mrs. Otterson died 
I in 1863, and the bill was not filed until 1891, twenty- 
eight years after the execution o f  the deed, and the de- 

i fendants set up the statute o f limitations, and also claim 
that the complainant, by delay, has lost any right she 

[might otherwise have to attack the con v eya n ces ; and 8 
[further, that by her inaction, with the know ledge that 
[James Otterson, Jr., was exercising acts o f  ownership, b y  
[the sale and conveyance o f portions o f  the estate, and its 
[improvement by the purchasers, has so far given her a c-
quiescence to the original transaction that she cannot 
p°w dissent therefrom in a Court o f E quity.
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The sections o f  the statute o f  limitations which the 
defendants rely on are 16 and 17 Rev., 597. The first 
limits entry on lands to twenty years next after the right 
o f  entry accrued, the other limits the bringing of any 
real, possessory, ancestral or other action for lands to 
the same period, after the right or title thereto, or the 
cause o f  such action accrues. The latter relates to ac-
tions for the recovery o f  lands and necessarily involves 
the possession thereof— the time limited therein cannot 
com m ence to  run until the right o f entry has accrued- 
Tim e under either section does not run against a remain-
der-m an until the death o f  the tenant for life. This was \ 
held in P inckney vs. Burrage, 2 Vr., 21, with reference to 
the thirty years’ section o f the statute, Rev. 598, pi. 21. 
James Otterson, Jr., was entitled to the possession of 
these premises for life as tenant by the curtesy, irre-
spective o f  the conveyances. H is possession was as 
referable to the one right as the other— while he lived; 
therefore, Mrs. H all had neither the right of entry nor of 
possession— until his death in 1890 she could not main- 

20 tain a suit at law for the recovery o f the land, and the 
statute has .not therefore run against her at law. Duke 
o f Leeds vs. Amherst, 2 Phil., 117 ; Kirwin vs. Kennedy,
8 I. R . Eq., 472 ; Thom pson vs. Simpson, 1 Dr. & W,459. 
The principle is also recognized by L . J. Turner in Life 
Asso. vs. L iddall, 3 D .  F .  &  J., 58, 72, saying “  A cestui 
que trust whose interest is reversionary is not bound to 
assert his title until it com es into possession.”

The present is a suit purely o f  equitable cognizance- 
I t  is founded on that branch o f  equity jurisdiction which 

3 °  relieves against mistake. A s to its subject matter 1 
would be rem ediless at law. The case does not 
within the principle that equity applies the bar of 
statute to  cases where there is both  a legal and 
rem edy for the same cause o f  action. Kane ® 
good , 7 Johns. Ch. 90, 1 1 8 ; Smith, Admr., vs. Wood, ^  
Stew. 5 6 9 ; K irkpatrick  vs. M cE lroy, 14 Stew. 555;
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L ,  & Eog. Ency. of Law, title Lim itation o f  A ction s, 

p. 675, and notes.
I  This defense must rest therefore solely on the applica-
tion of those rules relating to acquiescence and laches, 
thich the court has always recognized, altogether ou t-
side of and independent of the statute o f lim itations. 
They are the fruit of the maxim that “  equity aids the 
vigilant, not those who slumber on their rights.”  The 
Chancellor has forcibly stated the rule, its reason, and 
¡the consequences attendent on its disregard, in Yan

2 0

¡Houten vs. Yan Winkle, supra.
The defences of laches and acquiescence are cognate 

Jbut not correlative ; they both spring from the cardinal 
■rale that “ he who seeks equity must do equity .” A c q u -
iescence, however, properly speaking, relates to  inaction 
I during the performance o f an act. L aches relates to  

elay after the act is done.
Lord Cottenham, in Duke o f Leeds vs. Am herst, 2 

'Phil., 117, says of the use o f the term acquiescence,
|“If a party, having a right, stands by and sees an-
other dealing with property in a manner inconsistent 
kith that right, and makes no ob jection  while the act 

jis in progress, he cannot afterwards com plain. That is 
■he proper sense of the word acquiescence.”  A nd thus it 
lie that in such a case an equitable estoppel is raised. 
Acquiescence here might properly be applied, in favor o f 
■purchasers, to the inaction o f the com plainant, while 
lames Otterson, Jr., was selling portions o f the property , 
ind those purchasers were spending m oney in its im prove-
ment.
■  “ But,” says Thesiger L. J., in D e Buesche vs. A lt, 8 C. 8 °  

286, 314, “  when once the act is com pleted, without 
J knowledge or assent upon the part o f  the person 

Bose right is infringed, the matter is to be determ ined 
•  very different legal considerations. A  right o f action 
•8 then vested in him, which, at all events, as a general 
■le, cannot be divested without accord  and satisfaction .
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o r  release under seal. M ere submission to the injurieg 
for any time short o f  the period  limited by statute for the 
enforcem ent o f  the right o f  action cannot take away such 
right, although under the name of laches it may afford» 
ground for refusing relief under some peculiar circum- 
stances.’*

“  N ow  the doctrine o f  laches in Courts of Equity,” says 
S ir Barnes Peacock , in the Lindsay Petroleum Co. rs. 
H urd, L . B ., 5 P . C., 221 at 293, “  is not an arbitrary or 

j technical doctrine. W hen it would be practically unjust 
to  give a rem edy, either because the party has, by his 
conduct, done that w hich might fairly be regarded m 
equivalent to a waiver o f  it, or when by his conduct and 
neglect he has, though perhaps not waiving that remedy, 
yet put the other party in a situation in which it 
would not be reasonable to place him, if the rem-
ed y  were afterwards to be asserted ; in either of these 
cases, lapse o f  time and delay are most material. 
But in every case, if  an argument against relief, which 
otherwise would be just, is founded upon mere delay, 

20 that delay, o f  course, not amounting to a bar by any 
statute o f  limitation, the validity o f that defence must 
be tried upon principles substantially equitable. Two 
circum stances, always im portant in such cases, are, the 
length o f  the delay and the nature of the acts done dur-
ing the interval, w hich might affect either party and 
cause a balance o f justice or injustice in taking the one 
course or the other, so far as relates to the remedy.

In  the adjustment o f these scales o f justice, it is aeon-1 
trolling consideration whether the delay has been without | 

-3° valid excuse— not an excuse in law, but one which wool I 
have led a person reasonably to act as the party charg I 
with laches has. A  person cannot be deprived of his I 
rem edy in equity on the ground of laches, unless 11 
appears that he had knowledge o f  his rights. As one j 
cannot acquiesce in the perform ance of an act of w ic 
he is ignorant, so one cannot be said to neglect the pro* 1
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Ltion of a remedy when he has no knowledge that his 
bhts have been invaded ; excepting, always, that his 
lantof knowledge is not the result o f his own culpable 
negligence.
l i t  is not a little difficult to determine what knowledge 
Lnecessary to place the party in the position o f negli-
gently delaying his action.
[The Chancellor, in Yan Houten vs. Yan W inkle, supra,

Jys: “After he has been inform ed o f facts and circum - i o  
¡stances which apprise him o f the wrong.” The Court in 
b ’Neill vs. Hamil. Beat., 618: “  O f her being fully ap- 
|prised of her rights.” In Lindsay vs. H urd, supra, it is 
described as “ sufficient knowledge o f  the fact constitut-
ing the title to relief.” That it must be som ething m ore 
than knowledge of the mere facts which have transpired, 
or papers which may have been executed, is shown by  In  
»Garnett, 31C. D., 1,which was an action brought by tw o 
ladies who had themselves executed releases to their aunt, 
this was done in 1859; the aunt died in 1879. The ac- 20 
[tion was not commenced until 1883 to set aside the re- 

368. The act attacked was the act o f  themselves, and 
of cour.-e they were not ignorant o f it. Cotton, L . J. 
says, 316: “ But here on the evidence, these ladies never 

j w  until after the death o f their aunt that they had 
any right which they were giving up, any rights beyon d  
■lose which were stated on the face o f that deed, in re-
ject to which they had received those sums.” 
fin  Savery vs. King, 5 H. L . C. 666, the father had a 
Be estate in certain lands, with remainder to his sons in ?0  
[tail male. He was indebted to 8 ., his solicitor, m ore 
Ban £9,000, which was secured by policies o f insurance 
pi his life. In 1835 it was arranged between the father,
Be solicitor and the eldest son, who had on ly  just com e 
B  age, and who was living with his father, that a disen- 
®ing deed should be executed, and that the father and 
I8011 should then execute a mortgage for <£10,000, with a. 
Bwer of sale—the difference in the amount o f  the form er
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incum brances and m ortgage being made up by further 
advances, there being also a reduction in the rate of k ] 
terest, and the policies o f  insurance being assigned to the 
elder son for his use. T he son had no other advice than 
from  his father’s solicitor, who was also mortgagee. The 
father afterwards borrow ed m ore money from the solici-
tor, repaym ent o f  w hich was secured by charges on the 
estate executed by both  father and son. With part of 
that m oney other property  was purchased for the son. 

10 The original property was afterwards put up for sale to 
discharge all the incum brances, and was bought in and 
ultim ately purchased by  the solicitor, who was the mort-
gagee. The bill to set aside these transactions was not 
filed until 1847, fourteen years after the disentailing deed 
was made. I t  will be  noted that in this case the son, 
w ho was the plaintiff, participated in the execution of the 
papers which he sought to set aside, and must therefore 
have had knowledge o f  the facts.

Cranworth, L . C., at 666, says on the question as to the 
20 p laintiff being barred by  the lapse of time: “ His bill 

was filed in M arch, 1847 ; that was about twelve jean 
after the dajbe o f the m ortgage, and eight or nine yean 
after the sale. I  cannot think that this delay makes any 
difference in the case. There is no reason whatever to 
suppose that R ichard  (the son) was guilty of any un-
reasonable delay, or indeed o f  any delay till after he had 
becom e aware o f his right to  question the validity of the 
m ortgage ; and in those circumstances, even if the delay 
had been m uch greater than it was, there would have 

30 been nothing to impugn his title to relief. Savery, the 
solicitor, must be considered substantially to have repre-
sented to R ichard that the m ortgage was valid, and so con-
sequently, that the sale was binding on him ; he cannot, 
therefore, com plain that R ichard acted on his representa-
tions till, after the lapse o f several years, he discover 
i t  to be erroneous.”  ,

W e have here stated as an excuse for delay that e
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complainant has been misled by the defendant. See, also, 
Buckingham vs. Ludlow, 10 Stew., 137-148 
; Mrs Hall says that she first heard that her sister, Mrs. 
Otterson, had executed this deed o f conveyance after her 
death. That Mr. Otterson then told her that her sister 
had given him the farm, and that he im m ediately went 
on and said “ whoever shall outlive me will see that I  
have never done you or your children any injustice.”  She 
was at the time a member of the Otterson family, mak-
ing her home with them when her sister died, and con -
tinuing to live there for some time thereafter. T he same IO 

[diligence is not required between members o f  the same 
i family as between strangers. Laver vs. F ielder, 9 Jur.
N. S. 190. ' 1 B -

After Mrs. Hall’s husband’s death, Otterson becam e 
her legal adviser, attended to her business, and continued, 
not only on terms of friendship, but o f confidence during 
his life; she had every reason to, and did put entire trust 
i and reliance in him and his representations ; and there is 
no reason to think from the facts as they appear, that her 
confidence was misplaced. The unwitnessed will, dated 20 
! May 20,1887, twenty-four years after - his w ife’s death, 
demonstrated, I  think, that he really intended to  carry 
out Mrs. Otterson’s purpose that this property should 
go to the children of the complainant.
I But it is urged that she had constructive, if  not actual 
notice from the record of the transfer o f  the Ottersons to 

[Gowen, and from Gowen to Mr. Otterson. The deed o f 
trust, however, was not put upon record until January, 
1864, six years after its date, and nearly one year 
after Mrs. Otterson’s death, and contem poraneous 30 
with the conveyance from Gowen, trustee, to Otterson. It 

Koes not appear definitely when the statement that his 
I wife had given him the property was made by  Otterson 
to Mrs. Hall, but the fair construction o f the evidence is, 

Ithat it was soon after her sister’s death. But I  do not 
I think she was negligent in failing to make an examination

12
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o f the r e c o rd ; not only is it probable that, at the time it 
was put on record, she was acting under the promises of 
Otterson, but if she had any knowledge whatever of legal 
rights she knew that, independent o f the deed, Otterson 
was entitled as tenant by  the curtesy to continue in pos- | 
session o f  the property.

These defendants stand in Otterson’s shoes; they can-
not urge as a bar to the com plainant’s right of action a 
delay in com m encing suit, if  it has been occasioned by 
the acts or representations o f  him under whom they

i o  claim. T h ey  com e into Court and insist that it is in-
equitable that the com plainant should, after a delay of 
many years, prosecute her claim, but if he whom they 
represent has been the cause o f  this procrastination this 
appeal to the equitable denial o f  this Court does not lie 
in their mouths. W ith his announcement to Mrs. Hall 
that her sister had given him the farm, he makes her the 
prom ise that puts her vigilance to sleep, and it is in con-
sequence o f his representations that she has remained 
inactive ; and herein this case differs from Wilkinson vs.

20 Sherman, 18 Stew., 413.
I t  is said that it would be inequitable to permit this 

suit to be maintained because during the complainants I 
delay in bringing it witnesses have died and testimony I 
has been lost. But it appears to me that Mr. Otterson 
has been him self guilty o f  laches in this regard. e> 
being a lawyer o f distinction, must be assumed to have j 
known that the law cast upon him the burthen Pr0® I 
hereinbefore indicated. I t  was within his power y am I 
to have perpetuated the testim ony necessary to esta I 
the deed as a valid gift, as well as within hers ei «  
have perpetuated the testim ony necessary, or 
brought suit to annul i t ; and he cannot invoke er 6 j 
in that regard as a bar to her action, because **ri , 
interval he has been deprived  o f testimony lost o i
his own neglect. i w

I  am o f opin ion  that these conveyances, so
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relate to property not conveyed by  Jam es Otterson, Jr., 
in his lifetime, should be set aside.

F IN A L D E C R E E .

This cause coming on to be heard before the Court, __ 
upon final hearing upon bill, answer, replication and 
proofs, in the presence o f Barker Gummere and W illiam
S.Gummere, of counsel for com plainant, and o f Peter 
Y. Yoorhees and Frank T. L loyd, o f counsel for the d e-
fendants, and the arguments o f counsel having been heard 
and duly considered, and it appearing to the satisfaction 
of the Court that the deed o f conveyance set forth  in the 
bill of complaint in the said cause, made by  Jam es O tter- 
son, Jr., and Rebecca B. Otterson, his wife (late R ebecca  
B. Haines), of the one part, and Jam es E . G o wen, o f the 
city of Philadelphia, of the other part, bearing date the 20 

j twenty-fifth day of February, in the year eighteen hun- 
I dred and fifty-eight, whereby the said grantors purported 
to convey to the said grantee certain lands and prem ises 
set forth and described therein, and being separate p rop -
erty of the said Rebecca B. Otterson, upon certain trusts 
particularly set forth therein, for the use and benefit 
among other matters of the said Jam es Otterson, Jr., was 
made and executed by the said R ebecca  B. Otterson 
as a voluntary deed of gift so far as concerned the 
said James Otterson, Jr., and without any valuable 30 
consideration paid or passing to her th ere fo r ; and 
that at the time of the execution and delivery o f the 
said deed of conveyance the said R ebecca  B. Otterson 
vas in a delicate state of health, and that the force and 
effect of the said deed of conveyance were not explained 
to her by any competent and independent person charged 
I with the duty of communicating to her the effect, nature 
land consequence of her act in executing and delivering



92

10

20

3 °

the said deed o f conveyance, but that the only person»
who appear to have been privy to the execution and de-
livery thereof were her husband, James Otterson, Jr., a 
counsellor skilled in the law, and James E. Gowen,the 
grantee and trustee nam ed therein, who was also a coun-
sellor skilled in the law, and an intimate friend of the 
said James Otterson, Jr., and Asa L  Fish, the Commis* 
sioner o f  D eeds before whom the execution and delivery 
o f the said deed was acknowledged by said Rebecca B. 
Otterson and her husband, and that the said deed, al-
though w holly voluntary on  the part o f the said Rebecca B. 
Otterson, and without consideration, contained no power 
reserved to her for the revocation  thereof, save by and 
with the assent and join ing therein o f the said James 
Otterson, Jr., her husband, and that the same was im-
providently executed by  the said Rebecca B. Otterson, 
whilst under the dom inant influence of her husband, 
Jam es Otterson, Jr., and that the said deed of convey-
ance is therefore fraudulent in law, void, and of none 
effect.

A nd it further appearing that the deed of conveyance 
o f the said lands and prem ises, set forth and described 
in the said bill o f com plaint, made and executed by the 
said James E. G o  wen to  the said James Otterson, Jr., 
bearing date the thirty-first day o f December, in the year 
eighteen hundred and sixty-three, and recorded in te  
Clerk’s office o f  the county o f  Burlington, in Book 16 of 
D eeds, page 408, &c., was made, executed and delivered 
in alleged execution and perform ance of the powers an 
trusts created by and contained in the above-men ion 
conveyance from  James Otterson, Jr., and Rebecc 
Otterson, to James E. Gowen, and is also fraudulent in 
law, void  and o f  none effect. And it further appearing 
that, subsequent to  the making o f the said conveyanc 
the said James E . Gowen to  the said James Otterson,  ̂
he (the said James Otterson, Jr.), at divers times c■ 
veyed to certain persons certain portions o sai
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L d premises, and that such conveyances were severally 
made to the persons named therein for full and valuable 
consideration and without knowledge o f the rights and 

I interests of the said complainant in the same, and that, 
[therefore, the said conveyances are, each o f  them, valid 
[and effectual as against the said com pla in an t; 
f i t  is, therefore, on this twelfth day o f February, in the 
Lear of our Lord one thousand eight hundred and ninety- 
¡five, by his Honor, Alexander T . M cG ill, Chancellor o f 
the State of New Jersey, ordered, adjudged and decreed, 
that the said deed o f conveyance made by  the said 

fJames Otterson, Jr., and E ebecca  B. Otterson, his 
■rife, to James E. Go wen, bearing date the twenty- 
fifth day of February, eighteen hundred and fifty-eight, 
hnd recorded in Book Y6 of Deeds, fo lio  399, <fcc., in the 
Clerk’s office of the county o f Burlington, in the State o f 
New Jersey, and also the said deed o f conveyance made 

e said James E. Gowen to the said Jam es Otterson,
Jr., bearing date on the thirty-first day o f D ecem ber, 20 
eighteen hundred and sixty-three, and recorded in the- 

fcffice of the Clerk of the county o f Burlington, in B ook  
|B of Deeds, page 408, &c., are each o f  them fraudulent, 
jn law, null, and void, and that the same be and are each 
f them hereby set aside and for nothing holden, and 

lhat the lands and premises set forth and described 
»herein are, and the same are hereby decreed to be the 
property of the said complainant in fee simple absolute, 
faring and excepting therefrom, however, the lands sold  

'nveyed by the said James Otterson, Jr., as hereinbefore 30, 
J forth, and which are particularly described in the fo i-
ling deeds of conveyance, to w i t :

[ First . The lands and premises set forth and described 
ja certain deed of conveyanve made and executed by  
pies Otterson, Jr., to N. Newlin Stokes, bearing date 
LUU0 twenty-first, in the year eighteen hundred and 
■ty-four, and recorded in the Clerk’s office o f  the county 
■ ^tington in Book A8 of D eeds, page 120, &c.
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Se c o nd . T he lands and premises set forth and de-
scribed  in a certain deed o f  conveyance made and exe-
cuted  b y  Jam es Otterson, Jr., to Joseph Y. Ashmead, 
bearing date the twenty-seventh day of September, k 
the year eighteen hundred a id  seventy-one, and recorded 
in the Clerk’s office o f the county o f Burlington, in Book 
L 8  o f D eeds, page 559, &c.

Th ir d . The lands and premises set forth and described 
in a certain deed o f conveyance, made and executed by 
Jam es Otterson, Jr., to  F lorence Spencer and John E. 
Spencer, bearing date Septem ber first, in the year 
eighteen hundred and seventy-three, and recorded in the 
Clerk’s office o f  the county o f  Burlington, in Book D8 of 
D eeds, page 253, &c.

Fo u r t h . T he lands and premises set forth and de-
scribed in a certain deed o f conveyance, made and exe-
cuted b y  Jam es O tterson, Jr., to N. Newlin Stokes, bear- 
ing date the twenty-first day o f July, in the year eighteen 
hundred and seventy-three, and recorded in the Clerk’s 
office o f  the county o f Burlington, in Book U8 of Deeds, 
page 546, &c.

3

F ift h . The lands and premises set forth and described 
in a certain deed o f conveyance, made and executed J| 
James Otterson, Jr., to  Asa R . Lippincott, bearing atfi 
the second day o f  O ctober, eighteen hundred and seventy- 
four, and recorded in the Clerk’s office of the counyo 
Burlington, in B ook  Z8 o f D eeds, page 374, &c.

Sixt h . The lands and prem ises set forth and ̂ escr. 
in a certain deed o f conveyance, made and execue 
Jam es Otterson, Jr., to  A lbert C. Hewlings, 
the twenty-first day o f  Septem ber, eighteen un 
seventy-eight, and recorded  in the Clerk’s office of the 
county o f Burlington, in  B ook  W 9 o f Deeds, pag » 1
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I cvventh The lands and premises set forth and d e - 
«ribed in a certain deed o f conveyance m ade and exe- 
CS by James Otterson, Jr., to  Asa B  L ip p in cott, 
taring date the twenty-first day o f  Septem ber eighteen 
hnndred and seventy-eight, and recorded m  the Clerk 8
office Of the oonnty of Burlington, in B ook  W 9  o f  D eeds,

page 53, &c.

I  Eig h t h . The lands and premises set forth and d e-
scribed in a certain deed o f conveyance made and exe- 
cnted by James Otterson, Jr., to Bartram K aighn, bearing i o  
date the twenty-fourth day o f February, eighteen hun-
dred and eighty, and recorded in the Clerk’s office o f  the 
county of Burlington, in B ook  A10 o f  D eeds, page 

§02, &c.

I  Ninth . The lands and premises set forth and described 
in a certain deed of conveyance made and executed by 
¡James Otterson, Jr., to H orace K . Thurber and others, 
nearing date the first day o f April, eighteen hundred 
and eighty, and recorded in the Clerk s office o f  the go  
county of Burlington, in B ook E10 o f D eeds, page 31, &c.

I  Ten th . The lands and premises set forth and d e -
scribed in a certain deed of conveyance made and exe- 

I cuted by James Otterson, Jr., to Joseph  Stokes, bearing: 
date the fourteenth day o f May, eighteen hundred and 
eighty-nine, and recorded in the Clerk’s office o f  the 

I county of Burlington, in Book N o. 280 o f D eeds, page 
I 478, &c.

I  El eventh. The lands and premises set forth and de- 
fccribed in a certain deed o f conveyance m ade and 
I executed by James Otterson, Jr., to  H annah Ann Marter 
land Lydia Ann Marter, bearing date the fifth day o f 
I April, eighteen hundred and eighty-seven, and recorded 
I in the Clerk’s office of the county o f Burlington, in B ook  
V ll  of Deeds, page 64, &c.
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A nd it is further ordered, adjudged and decreed, that I 

the deed o f  conveyance dated the thirteenth day of No-1 
vem ber, eighteen hundred and ninety, and made, execut-1 
ed , and delivered by  the defendants, Henry L. Otterson 
and Elizabeth S., his wife, Andrew Otterson and Emily I
C ., his wife, M ary Conover, W illiam C. Otterson and I 
Josephine C., his wife, grantors, to Charles H. Otterson, I 
grantee, and recorded in the Clerk’s office, of Burlington I 
in B ook  288 o f  Deeds, page 207, &c. (and which deed of 1 
conveyance is set up and set forth in the answer of the 

10 said defendants filed in this cause), in trust for the sale 
o f  the prem ises therein set forth and described, so far as 
the said deed purports to  convey to the said Charles H. 
Otterson the lands and prem ises mentioned and described 
in the aforesaid deeds o.f conveyance, made, executed, 
and delivered by the said James Otterson, Jr., and Re-
becca  B. Otterson, his wife, to the said James E. Gowen, i 
and by the said James E. Gowen, to the said James Ot-
terson, Jr., be and the same is hereby decreed to be 
fraudulent in law, inoperative and void, and is hereby set 

20 aside and for nothing holden.
And it is further ordered, adjudged, and decreed that An-

drew Otterson, Em ily C. Otterson, William C. Otterson, 
Josephine C. Otterson, H enry L . Otterson, Elizabeths. 
O tterson, M ary C onover, Harriet M. Otterson and Charles
H . Otterson, the answering defendants in this cause, and 
Francis I. Gow en (who has not answered, and against 
whom  the bill o f  com plaint herein is decreed to be taken 
as confessed) do, within thirty days after service upon 
them or upon their solicitor in this cause, of a certified 

- q  cop y  o f  this decree, execute and deliver, under their re-
spective hands and seals, a quit claim deed, duly 
acknow ledged according to law, granting and conveying 
to  said Sarah M. Hall, the com plainant in this cause, her 

• heirs and assigns, all the lands and premises embrac in 
the aforesaid deed made b y  James Otterson, Jr-, au 
R ebecca  B. Otterson, his wife, to  James E. Gowen, an
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specifically set forth in the bill o f com plaint in this cause, 
and bounded and described as follow s :

All that certain plantation, farm, tract or parcel o f 
land situate in the township o f  Chester, county o f  B ur-
lington and State of New J e rs e y : Beginning at a stone 
at the junction of the Evesham with the M oorestow n 
and Mount Holly road, in the m iddle o f  both  said roa d s ; 
thence along the middle o f the said M oorestow n road (1) 
south eighty degrees west, three chains and forty -six  IO 
links to a stone, corner to Samuel B ispham ’s l o t ; thence 
(2) north twenty-three degrees and fifteen minutes west, 
seven chains and fifty*one links to a stake, corner to 
the said Bispham’s land ; thence (3) south sixty-eight 
degrees and thirty-five minutes west, three chains and 
eight links to a ston e; thence (4) north twenty-tw o 
degrees and twenty-five minutes west, six chains and 
eighty-six links to a stake ; thence (5) north sixty-eight 
degrees and thirty minutes east, ten chains and fifty-six 
links to a stone ; thence (6) south thirty-three degrees 2Q 
and thirty minutes east, fifteen chains and eleven links to 
a stake in the middle of the aforesaid M oorestow n and 
Mount Holly road corner to lands o f Dr. Jonathan I. 
Spencer; thence along the middle o f  the said road (7) 
north sixty-six degrees east, two chains and ninety-eight 
links to a stake; thence (8) south tw enty-three degrees 
and ten minutes east, seventeen chains and ninety-four 

, links to a stone; thence (9) north sixty-four degrees and 
thirty minutes east, seven chains and seventeen links to 
a stake; thence (10) south twenty-two degrees and forty - 
five minutes east, nine chains and seventy-one links to  a 

t stone; thence (11) south sixty-one degrees and twenty - 
I five minutes west, six chains and seven links to  a stake in 
I the middle of the aforesaid Evesham road corner to lands 
I of Thomas G. K im ble ; thence along the m iddle o f  the 
I said road (12) south forty-four degrees and forty minutes 
I  oast, thirteen chains and twenty-seven links to  a stone 
■corner to lands of William H o o to n ; thence (13) south
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fifty-six  degrees and thirty minutes west, twenty-three 
chains and twenty-five links to a large stone comer to- 
said H ooton  ; thence (14) south fifty-nine degrees and 
fifteen minutes west, six chains and seventy-two links to 
a stake corner to  lands o f  Edward H arris; thence
(15) south th irty-six degrees and thirty minutes westf 
five chains and ninety-three links to a stone; thence
(16) north fifty-nine degrees east, six chains and 
eightv-tw o links to a stone ; thence along the east-

IO wardly line o f Partnership lane (17) north thirty-six 
degrees west, fourteen chains and seventy-seven links 
to a stake; thence (18) north fifty-six degrees and 
thirty minutes east, six chains and sixty-seven links 
to  a s ta k e ; thence (19) north twenty-nine degrees and 
ten minutes west, four chains and fifteen links to a stake; 
thence (20) north tw enty-one degrees and forty-five 
minutes west, five chains and eleven links to a stake; 
thence (21) north fifteen degrees west, thirty links to a 
stak e ; thence (22) north seventy-eight degrees east,

_0 eleven chains and sixty-seven links to a stake; thence 
(23) south forty-four degrees and forty minutes east, fafty- 
nine links to  a stake ; thence (24) south seventy-eight de-
grees west, nine chains and eighty-six links to a stake, 
thence (25) south twenty-nine degrees and ten minutes 
east, eleven chains and seven links to a stone ; thence 
(26) north sixty-one degrees and thirty mmu es eas 
eleven chains and seventy-nine links to a stake in 
m iddle o f  the aforesaid Evesham  ro a d ; thence along 
m iddle o f the same (27) north forty-four degre^an 
forty minutes west, twenty-five chains and nm y

3°  links to the place o f beginning.
Containing eighty-tw o acres and seven y- 

dredtha o f  land, be the same m ore or l ess ; J  se,
cepting th e re fro m h o w e v e r .th e la n d a  a n d p
forth  and described in  each o f  j am<»
several deeds o f  conveyance made by “  8tokeSl
Ottarson. Jr., v iz : the deed to
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bearing date the twenty-first day o f June, eighteen hun-
dred and sixty-four; the deed to Joseph  Y .  Ashm ead, 
hearing date the twenty-seventh day o f  Septem ber, eigh-
teen hundred and seventy-one; the deed to F lorence 
Spencer and John E. Spencer, bearing date Septem ber 
first, eighteen hundred and seventy-three ; the deed to N. 
Newlin Stokes, bearing date the twenty-first day o f July, 
eighteen hundred and seventy-three ; the deed to  Asa R . 
Lippincott, bearing date the second day o f O ctober, 
eighteen hundred and seven ty-four; the deed to A lbert IO
C. Hewlings, bearing date the twenty-first day o f S ep -
tember, eighteen hundred and seventy-eight; the deed to 
Asa R. Lippincott, bearing date the twenty-first day o f  
September, eighteen hundred and seven ty-e igh t; the deed 
to Bartram Kaighn, bearing date the twenty-fourth day 
of February, eighteen hundred and eighty ; the deed to 
Horace K. Thurber and others, bearing date the first day 
of April, eighteen hundred and e ig h ty ; the deed to 
Joseph Stokes, bearing date the fourteenth day o f  M ay, 
eighteen hundred and eigh ty-n in e ; and the deed to 
Hannah Ann Marter and Lydia  Ann M arter, bearing 
date the fifth day of April, eighteen hundred and seventy- 
seven.

And it is further ordered, adjudged and decreed, that 
the said defendants do pay to the said com plainant, 
Sarah M. Hall, or to her solicitor, her costs in this cause 
to be taxed, within thirty days after service o f  a certified 
copy of her taxed bill o f costs and o f  this decree upon 
the said defendants, or their solicitor, and that in default 
of such payment an execution de bonis et terris do  issue 

j out of this Court against the said defendants for the 3 °  
| enforcing the payment o f said costs.

A L E X . T. M cG IL L ,
_ C.
Respectfully advised,

Ro bt . S. Gr e e n ,
Y . C.
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IN  C H A N C E R Y  O F  N E W  JERSEY.

Between

i o Sar ah  M. Hal l ,

Com plainant,

and

An d r e w  Ot t e r so n , e t  al .,

Defendants.

O n  B i l l , & c .
[

N o t i c e  o p  A p p e a l

These defendants hereby appeal from the final decree 
made in this cause and from  the whole and every part 

20 thereof to the Court o f E rrors and Appeals in the last 
resort in all causes.

D ated February 12, 1895.
P E T E R  V . Y 00R H E E 8,

Solicitor of Deft’s.

I  conceive there is good  cause for appeal in the above 
stated cause.

30

P E T E R  Y . YOORHEES,
O f Counsel with Deft’s.
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PETITION OF A P P E A L .

fo tk  Honorable, the Court o f  E rrors  and A p p ea ls  in  th e  
last mart in all causes as heretofore.

An dr e w  Ot t e r s o n , e t al.,

Appellants,

and

Sab ah  M. H a l l ,

Bespondent.

i o

O n  Appe a l  f r o m 

}- Ch anc e r y . 

Pe t it io n .

20

[The petition of Andrew Otterson, E m ily C. Otterson, 
william 0. Otterson, Josephine C. Otterson, H enry L . 
(Otterson, Elizabeth S. Otterson, M ary Conover, H ar-
riet M. Otterson and Charles H . Otterson, appellant»
In the above-stated cause, respectfully shows that 
¡y°ur petitioners find themselves aggrieved by  a final1 

wee made in the Court o f Chancery o f New Jer-
ri by his Honor Alexander T . M cG ill, Chancellor*
•ring date the twelfth day o f February, in the year 

I  0111 Lord one thousand eight hundred and n inety- 
“ e, wherein the said Sarah M. H all was com plain- 
K  and Andrew Otterson, Em ily C. Otterson, W illiam
■  Otterson, Josephine C. Otterson, H enry L . O tter- 3 °  
V> Elizabeth S. Otterson, M ary Conover, H arriet 
^Otterson and Charles H. Otterson and others were 
Bendants in this respect among other things, to  w i t :
■at the said decree adjudges that a certain deed o f  con - 
Buice mentioned in the said cause, made by  R ebecca
■  Otterson and James Otterson, Jr., her husband, t o
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Jam es E . G ow an, bearing date the twenty-fifth day of 
February, eighteen hundred and fifty-eight, was made« 
the said R ebecca  whilst under the dominant influence or 
her said husband, and was fraudulent in law, void and of! 
no effect, and from  the whole and every part of said decrei 
upon  the ground that the same is erroneous, and for tluJ 
it is unlawful.

Y ou r petitioners, therefore, pray that the said decree 
o f  the said Chancellor may be wholly reversed, set asidJ 
and for nothing holden, and that your petitioner may 
have such relief in the premises as to this Honorable 
C ourt shall seem meet.

P E T E R  Y. YOORHEES, 
S o lic itor for and o f  Counsel with Petitioners. I
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