
S a r a h  B u r n s  and J o s e p h  

B u r n s , her husband, 
Plaintiffs below , 
Defendants in Error,

vs.

R i c h a r d  E c k e r t ,

D efendant below , 
Plaintiff in Error.

BRIEF FOR DEFENDANTS IN ERROR.

This cause w as tried on O cto b er 31, 1904, 
before Hon. C harles W . Parker and a ju ry , 
and a verdict rendered for the p laintiffs below .
The defendant below  rem oved said cause to 
the New Jersey Suprem e C o u rt b y  w rit o f 
error. Said cause w as argu ed  at F eb ru a ry  
term, 1905, of said cour before  G um m ere, C .
J., and Justices Fort, G arretson  and P itn ey, 
and at the F ebruary term  o f said court, 1906, 39 
the judgm ent unde. *^view in this cause w as 
unanimously affirmed.

POINT I.

A t the close o f the ev id en ce  presented b y  
plaintiffs below, defendant m ade a m otion for 
a non-suit, on the groun d  that no lack  o f care 
had been shown on the part o f the d efen d an t 
or his em ployee; that there w as no p roof that 40
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the d efen d an t w as g u ilty  o f  negligen ce; that 
the p laintiff, b y  her acts, contributed to the 
in ju ry  o f w h ich  she com plains. T he motion 
w as denied and this refusal is the basis for 
first assign m en t o f error.

It w as ad m itted  th at F irst street runs east 
and w est and M onm outh street north and 
south. O n the southeast corner of First and 

10 M onm outh streets is a baker s shop and on the 
south w est corner, at the tim e o f this accident, 
w as a saloon. P a g e  9 o f the case.

T h a t there is no error in the refusal to non-
suit can read ily  be seen b y  read in g  the testi-
m o n y o f Mrs. Burns (p a g e s  9 to 33 of the

C ase).
A c c o rd in g  to her testim o n y, M rs. Burns, on 

the 5th d a y  o f D ecem ber, 1903, was in a 
on baker’s shop on the S. E. corner of First and 
20 M onm outh Streets, Jersey C ity ; she left the 

shop and attem pted to cross from  the south-
east to the south w est corner of F irst and Mon-

m outh street. ,
O n F irst street, about three doors beyond 

the last m entioned corner w as a butcher’s store 
w h ich  she desired  to reach in order to buy 
som e m eats for supper. She used the sout - 
erly  crossw alk  provid ed  for pedestrians on 

30 M onm outh street, w a lk in g  in a w esterly  direc-
tion . A s  she w as in the act of stepping from 
the curb to the cro ssw a lk  she m ade a care u 
observation  (p a g e  22, cross exam ination; y* 
Y o u  are quite sure that yo u  looked up Mon-
m outh street? A . I d id ” ) and saw  nothing m 
sig h t excep t a la rg e  co ve red  w ago n  coming 
d o w n  F irst street in an easterly  direction; s 
saw  this covered  va n  w as not g o in g  to ur 

40 into M onm outh street and proceed ed  to cros ,
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while she was w a lk in g  in a w e sterly  d irection  
on the crossw alk the co vered  w a g o n  wa$ 
moving in the opposite d irection  on First 
street, so that it w as betw een her and a n yth in g  
approaching on M onm outh street, from  the 
north. As the rear end o f the covered  w a g o n  
passed her, she for the first tim e saw  d e fen d -
ant’s horse and w a g o n  co m in g  from  the north 
on Monmouth street and bearin g d o w n  upon 10 
her at a high rate o f speed. T h e  d river w as 
not looking in the d irection  in w h ich  he w as 
driving, but had his face turned s id e w a y s  and 
was looking w esterly up F irst street.

She was within a few  feet of the sid ew alk  to 
which she was g o in g , she scream ed  and  a t-
tempted to jum p to the sam e, but d id  not 
have time, and w as hit and kn o cked  d o w n  b y  
the side of the horse or the sh aft nearest to j q  
the sidewalk to w hich she w as g o in g , thus she 
made every effort and a lm o st succeed ed  in 
clearing the horse.

From these facts it is resp e ctfu lly  insisted 
that negligence on the part o f the driver m ig h t 
reasonably be inferred and that the question 
was properly left to the ju ry . If, how ever, 
there was error in this, it w as cured b y  the 
defendant’s case. A t  p age  49— the driver 
testified that he saw  M rs. B urns ten feet a w a y  
and had time to stop his horse. I f  he did  not 
do so, he was clearly  n eg ligen t.

He approached a street cro ssin g  at a h igh  
and dangerous rate o f speed. H e w as not 
looking in the d irection  in w h ich  he w as 
going.

According to his own testimony, he saw 
Mrs. Burns ten feet away, and had time to
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stop before reach in g  her, he did not stop, but 
ran her d ow n .

A  denial o f a non-suit is not error, if the de-
fe ct in the proofs is su b sequ en tly  supplied by 
evidence.

E sler vs. C am d en  S. R y . C o., vs. (N.
J S u p .), 58 A tl. R ep., 113.

10
In an action  for injuries to a horse and wag-

on from  a ru n a w a y  caused b y  the frightening 
o f the horse by con struction  cars on defend-
a n t’s e lectric  line, held, that a n y  error in re-
fusal o f non-suit w as cured b y  defendant’s 
testim on y.

E sler vs. C am d en  S. R y . Co., (N . J.
Su p .), 58 A tl. Rep., 113.

20
T h e  case o f W estern  U nion  T el. Co. vs. 

T horn, 64 Fed. R ep ., 287, decides that a de-
fect in the plaintiff’s case m ay be cured by 
evidence in the d efen d an t’s case. A ls o —

D . L . &  W . R . Co. vs. D aily, 31, N. J.
L ., 526.

M a y  vs. N . H ud. C o. R y . Co., 49 N.

30 L  L " 445 *V o n d erh o rst B rew in g  C o . vs. Amr.
line, (M d .), 56 A tl. Kep., 833.

T h e case o f  K a u fm a n  vs. Bush, 56 A tl. Rep., 
p age 291, is a parallel case in m an y respects. 
T h e  decision  o f the N e w  Jersey Court of Er-. 
rors and A p p ea ls  w as delivered  b y  Mr. Justice 
G arrison, N o vem b er 16, 1903. T h e  facts briefly 
stated  are as fo l lo w s : T h e  plaintiff, in full

40 d a y lig h t, started  to cross a public highway,
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upon which the d efen d a n t’s team  w as b ein g  
driven. The point w as a public cro ssin g  at 
the junction of tw o streets, and w hen the 
plaintiff was about le a v in g  the sidew alk, the 
defendant’s team, w h ich  w as a p p ro ach in g  the 
crossing at a h igh rate o f speed, seem ed to 
the witness, Quinn, to be one-half a b lock 
away, although, in v ie w  o f her other testi-
mony, this was an e x a g g e ra ted  estim ate, so 
far as the exact d istance w as concerned. 
When the plaintiff had g o t betw een  four and 
five feet from the sid ew alk  w h ich  she had just 
left, she was struck b y  the fore feet o f the de-
fendant’s horse.

Mr. Justice Garrison, at the bottom  o f page 
291, says: “ From  these fa cts  one leg itim ate  in-
ference would be that the plaintiff had began  
to cross the h igh w ay at a public crossin g  be-
fore the defendant’s team  had en g ag ed  in the 
same attempt, and w hile  it w as sufficien tly  
distant to have avo id ed  the collision, but for 
either the rate o f speed, at w h ich  it w as pro-
gressing, or for the lack  o f sufficient control 
by the driver over his horse, or from  the in-
attention of the d river to the conditions upon 
the crossing that he w as a p p ro a ch in g .”

And again, page 292, he s a y s : “ If, from  
this testimony the ju ry  found, as th e y  m ight, 
that the plaintiff had reached the crossing first 
and was using it at a tim e w hen the d river o f 
the approaching vehicle  ou gh t to have seen 
her, and could, b y exercisin g  proper care over 
a horse that w as under proper control, have 
either stopped or turned asid e so as to avoid  
running her dow n, a case o f n e g lig e n ce  w as 
sufficiently made out. T h e  dangerous charac-
ter of public crossings, the rule that g iv e s  the

10

20

30

40
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person w ho has com m en ced  to cross a priority 
o f right, and the serious consequences that 
m ust flow  from  the n e g le ct o f drivers to ap-
proach such crossin g  circu m sp ectly  and in 
reasonable control o f their horses, are all in-
v o lv e d  in d eterm in in g the d egree o f care that 
w ou ld  a b so lv e  a d riv er from  negligence when, 
in point o f fact, he has run d o w n  a pedestrian 

10 at a public crossing.
T h a t M rs. B urns did  not contribute, by her 

ow n acts, to  the in ju ry o f w hich  she complain-
ed is apparent from  the evid en ce . She made 
such an observation  as a prudent person exer-
cisin g  reasonable care w ould have made. Be-
fore and w hile she w as in the act o f stepping 
from  the curb to the cross-w alk she observed 
F irst street and M onm outh street, and looked 

- in the d irection  from  w h ich  the horse and wag-
on approached that even tu a lly  hit her. A t this 
tim e the sam e w as not w ithin the range of 
her vision  and certa in ly  had not reached a 
p o in t that w o u ld  p lace her in danger. She 
ca refu lly  and prud en tly  used the cross-walk 
provid ed  for pedestrians. A fte r  she had start-
ed and w as in the act o f cro ssin g  her view of 
M onm outh street, to the north, w as obstructed 
b y  a covered  w a g o n  passin g her on First street 

30 in the opposite d irection . A s  soon as this 
w ag o n  passed her, she resum ed her observation, 
and sud d en ly, w ith ou t an y fa u lt on her part 
or a n y  control o ver the situation, found her-
se lf in a position o f im m inent and immediate 
d anger b y  reason of the d efen d an t’s driver ap-
proachin g the crossing at a h igh  rate of speed 
and w ith out properly o b se rv in g  the existing 
conditions. M rs. B urns ve ry  sen sib ly  attempt- 

40 ed b y  ju m p in g  to reach the sid ew alk  to which
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she was the nearest, (p a g e  12 o f the C a s e )  
and it is resp ectfu lly  subm itted that there w as 
no contributary n e g ligen ce  on her part, and 
that the question w as properly le ft to  the ju ry .
If, however, she, w ith out fau lt on her part and 
through the n egligen ce o f the driver, found 
herself in this position o f im m ediate danger, 
where it was necessary for her to m ake an im -
mediate and instant decision  to g o  one w a y  10 
or the other in order to escape, and happened 
to make, in the confusion and d a n g er o f the 
situation, the w rong decision, she w o u ld  not be 
guilty of contributory n egligen ce, but o f an 
error in judgm ent, for w h ich  the law  w ould  
not hold her responsible.

N. Y . L . E. &  W . R . R . C o. vs. Ran- 
del, 18 V r., 144. 20

Palys vs. Jew ett, 5 Stew art, 322.

POINT II.

The second assign m en t is that th e  C ourt 
committed error in refu sin g  the m otion o f the 
defendant below, at the close o f all the e v i-
dence in the case, to d irect a verd ict in favor 
of the defendant and again st the plaintiffs, on 
the ground that it appeared b y  the clear w e ig h t 
of evidence that this accid en t happened in the 
middle of the block; that the d u ty  w as upon 
the plaintiff to look out for approach in g 
wagons, and where no d u ty  w as placed upon 
the defendant except to proceed  a lo n g  there at 
lawful speed; also because the clear w eig h t o f 
evidence shows that the p laintiff herself was 
guilty of negligence and that the accid en t 
would not have happened w ith out her negli- 40

New Jersey
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gen ce. T h e  question o f contributory negli-
gen ce  on the part o f M rs. Burns, is, I think, 
sufficiently considered  in P o in t i.

T h e clear w eig h t o f ev id en ce is that the 
accid en t happened at the street crossing and 
w ith in  a few  fe et o f the side o f the street 
to w h ich  M rs. B urns w as go in g . The testi-
m o n y o f M rs. B urns as to this is corroborated 

10 b y  all the surroun d in g circum stances* The 
accid en t happened about six o ’clock  in the 
aftern oon. H er husband w*ould be home for 
dinner about seven  or sh o rtly  after ; she went 
first to the b a k e r’s store, w hich  was on the 
south east corner of M onm outh and First streets 
(th is  stands in the record uncontradicted), to 
b u y  som e bread, she then proceeded in the 
m ost direct m anner to cross M onm outh street, 

2o using the so u th erly  crossw alk  to reach a 
b u tch er’s shop a few  d oors b eyon d  the south-
w e st corner o f M onm outh and First streets, 
w here she desired to purchase som e meats for 
dinner. B ein g  out for this purpose, at this 
tim e o f the d ay, it is unreasonable to suppose 
that she w o u ld  w a lk  h alf a b lock out of her 
w ay in ord er to cross thé street.

T h e testim o n y o f the driver, G u stav  Waeder, 
is extrem ely  con tradictory, at p a g e  44 of the 

30 case, he says that the accid en t occurred “ in 
the m id d le  o f the b lo c k ,” and at the same 
tim e he sa y s that the accid en t happened about 
tw en ty-five  feet so u th erly  from  First street. 
A t  p age 53, in answ er to a question by the 
C ourt, “ W h ere w ere y o u  w h en  you first saw 
her?” he answ ered, “ I w as on F irst street, the 
last crossin g.” A t  p age  49 he says when he 
first saw  M rs. B urns she was about ten feet 

40 a w a y . A c c o rd in g  to this testim on y the acci-
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dent would have happened som ew here b e-
tween ten and tw en ty-five feet south erly from  
the southerly cross-w alk on M onm outh street.
If this be so, then it could  not h ave happened 
in the middle of the block, as testified to b y  the 
driver and the sm all b o y  w ho w as in the 
wagon with him, because it is a m atter o f g e n -
eral knowledge that an o rd in ary  c ity  b lo ck  is 10 
from two hundred to tw o  hun dred  and fifty  
feet in length, and the testim o n y o f the b o y  
Aughney, at page 6 0 , in an sw er to a question  
as to the length of this particu lar b lock, is, “  I 
dont think it is any different from  a n y  other 
block.’’ It is read ily  u n d erstood  that a m is-
calculation as to d istances can easily  be m ade, 
but it is respectfully u rg ed  that no one could 
honestly take one hun dred  or one hundred 
and twenty-five feet for ten or tw en ty-five  
feet, the difference is too g rea t to be due to a 
mistake in estimation. A  careful exam ination 
of the driver’s testim on y w ill show  that 
he testifies Mrs. Burns w as at the sam e 
time, on both sides o f the horse and in front 
of it. A t page 5 5 , he testifies that he stopped 
the horse before it had reach ed M rs. Burns, 
and at page 48 his testim on y is, that the horse 
did not go more than two feet a fte r  M rs. 30 
Burns was struck. H is entire s to ry  has the 
appearance of being unreliable. H e had the 
Aughney boy in the w ag o n  w ith  him  a cco rd -
ing to his own tale for fun, and it seem s 
reasonable to suppose that the b o y  w as en- 
gaging his attention, and if he had not been 
there, it i£ quite probable the d river w o u ld  
have paid more attention  to his horse, and the 
accident been avo id ed .

At page 46 of the case, his testim o n y is as 40
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fo llo w s : “ She to ld  m e it w as her own fault 
and she d id n ’t w an t to m ake a n y  trouble for 
me. a n y  that if  I stood for the doctor’s 
expenses it w ould  be all righ t. T h is is hardly 
co n ceivab le . D octor Sauer testified (page 35 
o f the C a se ,)  that w hen he first saw  Mrs. Burns 
som e tim e after the accid en t, she w as still in a 
sem i-com atose condition, h a lf unconscious and 
v e ry  nervous. She w as b le e d in g  from a 

10 w ou n d  under her righ t eye, a gash, her right 
arm  w as helpless. T h a t on exam ining her he 
found a fracture o f the righ t collar bone, and 
rupture o f the righ t e yeb a ll, a depressed frac-
ture o f the b o n y w all o f the eye (p ag e  12  of 
the C a s e ). M rs. Burns testified that she was 
in ths d ru g  store, w h en  she first knew any-
th in g  a fter the accident, and her daughter was 
the first person she saw  (p age 17 of the Case), 

20 and that she d id  not kn o w  how  she go t to the 
d ru g  store. In this condition , it is hardly 
possible she could h ave  m ade the statements 
to w h ich  the d river testified.

T h e  testim o n y o f the b o y  A u g h n ey , is to 
sa y  the least, peculiar, so anxious was he to 
te stify , that at p age 60, he w ill be found 
in terru p tin g  before the question could be 
com pleted. A t  page 61 his testim ony is, that 
he w as in the w ag o n  w h ich  w as in the middle 
o f the street, that M rs. Burns w as on the side-
w alk , and w h ile  she w as in this unconscious 
con d ition  he heard her sa y  to the driver, it 
was her fau lt. T h is from  the dictates of 
reason, m ust seem  h ig h ly  im probable. A t the 
top o f p a g e  61 his testim ony is, that Mrs, 
Burns slipped forw ard  into the shaft. The 
d riv er ’s testim on y at p age  50 is, to the effect, 
that Mrs. B urns stepped backw ard  into the 

40 horse.
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It is respectfully subm itted, that the d e a r  
weight of evidence does not sh ow  that the 
accident happened in the m iddle o f the b lock, 
but on the contrary, this w a s a fair question  
for the jury to determ ine, w ith  the w e ig h t in 
favor of its occurrence at the cross-w alk.

POINT III.
10

Error is assigned in the C o u rt’s refusal to 
charge the ju ry  as fo llo w s: “ I f  the accid en t 
was caused by the covered  va n  obscuring the 
driver’s view, no n e g lig e n ce  can be fou n d  in 
defendant.”

It is m anifest there w as no error in this 
refusal. The request is too  gen eral. I f the 
driver’s view  was obscured, and he co n d u cted  
himself in an im proper m anner, such as ru n - j q  
ning his horse over a street cro ssin g  in utter 
disregard of the fact that there w ere or m igh t 
be pedestrians attem p tin g  to cross the street, 
he would be, regardless o f the obstruction  to 
his view, negligent. T h is request has no 
reference to the testim ony. It does not appear 
in the testimony an yw h eres that the accid en t 
was caused by the covered  va n  obscu rin g  the 
driver’s view . O n the contrary, the driver 
himself testifies, as before stated, that he saw  
Mrs. Burns a sufficient distance a w a y  to stop 
his horse before reach ing her. Such a charge, 
would at least, have been superfluous. D en 
vs. Wintermute, i G r. 177. A n d  w ith ou t 
further citation of au th o rity  it is resp ectfu lly  
submitted that the C ou rt com m itted  no error 
in refusing to charge this request.

40
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POINT IV.

E rror is assigned in the C o u rt’s alleged 
refusal to ch arge  the ju ry  as per defendant’s 
first request, as fo llow s: “ T h e  plaintiff must 
establish, b y  a preponderan ce o f evidence, that 
the d efen d an t had fa iled  to use the degree of 

IQ care that a reasonable person w o u ld  under the 
circum stances.”

T h is request w as su b sta n tia lly  and correctly 
charged . A t  p a g e  64 o f the case, the Court 
charges as fo llo w s; “ T h e  first question that 
m ust be taken up b y  yo u  for consideration, 
in d ealin g  w ith  this case, is whether these 
plaintiffs h ave satisfied yo u  b y  the preponder, 
ance o f evidence, th at the in ju ry  w as due to 
n e g lig e n ce  on the part o f the d riv er.’’

^  A n d  again  at p age 66 o f the case, the Court 
charges: “ N o w  I h ave said that the plaintiff 
m ust establish ^n the first in stan ce b y weight 
o f evidence, that there w as a lack  o f reasonable 
care on the part o f the driver; that the defen-
d a n t’s driver has failed  to use the degree of 
care that a reasonable person w o u ld  under the 
circum stances (in  the la n g u a g e  o f one of the 
d efen d an ts requ ests to  ch a rg e). This rule 

30 yo u  m ust ap p ly  to w h ich ever set o f facts you 
con sid er to be the correct one in the case, the 
occurrence of the accid en t at the cross-walk 
or the occurrence o f the accid en t in the middle 
o f the b lo c k .’’

A n d  again  on p ages 69 aud 70, the Court 
charges: “ N o w  w h ich ever be the situation
in this case, unless the plaintiffs have satisfied 
yo u  that the d river w as la ck in g  in reasonable 
care, yo u r verd ict w ould  be for the defendant. 

40 B ut if the plaintiffs h ave satisfied, b y a pre-
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ponderance of evidence, that there w as a 
failure on the part o f the d e fen d a n t’s driver in 
that regard, then yo u r n e x t d u ty  is to take up 
the further question, w hether, n o tw ith sta n d in g  
that failure of d uty the d efen d an t has satisfied  
you that Mrs. Burns, h erself fa iled  to exercise 
that care which the law  required ó f her.

It is well established la w  in this State and 10 
elsewhere, that “ W here the substance o f a re-
quested instruction w as g iven , it is no gro u n d  
of exception that the particu lar form s o f e x -
pression requested w ere not used.

Where the Judge d irects the ju ry  in the real 
matters in controversy, and d eclin es to charge 
upon a point w hich is superfluous, this C o u rt 
will not grant a new  trial— Den. v s . W inter- 
mute, i Gr. 177. 20

Bond vs. Bean e t  a l .  (N. H. Sup.), 57 
A tl. R ep., 340, and also E l w ell vs. 
Roper (N. H .), 58 A tl, Rep., 507.

Den. vs. S innickson, 4 H al., 149.

It is respectfully subm itted  that this point is 
entirely and correctly co vered  in the C o u rt’s 
charge and that the d e fe n d a n t’s r ig h ts  h ave 
not been prejudiced thereby. 3q

POINT IVa.

The assignments o f errors under 4a contains 
e following: “ There is also m anifest error in 
is, to wit: the C o u rt’s ch arge (as a m odifiea- 

ion of said defendant’s first request), v iz: T h e  
P aintiff must establish, in the first instance, 

y weight of evidence that there w as a lack  o f 
reasonable care on the part o f the driver, that 

e efendant’s driver had fa iled  to use the 40
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d egree  th at a reasonable person w ould under 
the circu m stan ces.’’

U pon reference to  this bill o f exceptions, 
p a g e  75 o f the case, it w ill be observed that no 
excep tion  w as sealed  upon w h ich  to base this 
a ssign m en t of error.

“ W h ere o b jection s are predicated  on defects 
in an instruction  to  w h ich  no special exception 

10 w as taken , th ey  cannot be considered on ap 
peal. ”

V a n d e rh o st B rew in g  Co. vs. Amrhine, 
(M d .) 56 A tl. Rep., 833, Sec. 7 of 
the S yllabu s.

A ssig n ed  errors not presented  to the Circuit 
C o u rt can n ot be review ed  b y  the Court above 
(N . J. C ourt o f E rrors and A ppeals, June 22, 
19O3). M uth vs. B ooye, 55 A tl., 287; also 
K u n tz  vs. R. R. Co.  ̂ 55 A tl., 915. Phila. & T. 
R. Co. vs. N esh am in y El. R y. Co. 55 Atl-, 
1034* A lso  V a n  A lstin e  vs. F ranklin  Council 
N o. 41, J. O. U. A . M. (N . J. Errors & Appeals, 
N ov. 16, 1903), 58 A tl., 818. Conrad vs. 
B roeker (N . J.) 58 A tl., 1019. D avis vs. Little, 
64 N . J. L ., 595.

It is therefore resp ectfu lly  insisted that the 
30 C o u rt should  not take in to  consideration this 

assign m en t o f error. If, how ever, it should, 

then it is insisted that there is no error be- 
cause the C o u rt su b sequ en tly  g a v e  full, ample 
and proper instruction s, at pages 69 and 7° 

o f the case.
“ E rror in an in struction  is no ground for re-

versal w h ere the C o u rt subsequently gave 
fu ll, am ple and proper instructions, so that t e 

40 ju ry  could  not have been m isled .”
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Fitzpatrick vs. U nion T ractio n  Co.
(1̂ ^  Sup.), 55 A tl. Rep., 1050.

It is also contended that there is no d iffer-
ence between the phrases “  W e ig h t o f e v i-
dence” and “ Preponderance o f evid en ce ,’’ that 
could be prejudicial to the d e fen d a n t’s case, in 
the consideration th ereo f b y  the ju ry . 
“Weight of evid en ce” is defined in B o u ve r’s 
Law Dictionary, V o l. 2, p. 658, as fo llo w s : 
“This phrase is used to s ig n ify  that the p roof 
on one side of a cause is g reater than on the 
other.

In 3 Greel. E v., Sec. 29, the fo llo w in g  w ord s 
are used “ W eight of P repond erant E v id e n c e ’’ ; 
thus it would seem that “ W e ig h t o f  E v id e n c e ” 
is a more com prehensive phrase than “ pre-
ponderance of evid en ce” and includes the 
latter. 20

POINT V.

Error is assigned in the C o u rt’s a lleg ed  
refusal to charge the ju ry , as per d efen d a n t’s 
second request, as fo llo w s : “ I f  it appeared 
to the plaintiff that the driver o f the w a g o n  
was not going to respect w h at she th o u gh t 
were her rights to cross the street first, she 
should have w aited .” \ 30

It is respectfully subm itted that the ev id en ce  
does not show that M rs. B urns w as in such a 
position, as said request contem plates. T h e  
Court however, in substance, so ch arged  at 
page 72. “ The statem ent m eans this, that if 
under the circum stances M rs. B urns had the 

way ahead o f the butcher w ago n , 
and notwithstanding that she saw  that the 

utc er wagon w as g o in g  to run her dow n, 40
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10

and b y  the exercise o f reasonable prudence 
could  escape being run dow n, o f course it 
w o u ld  be her d u ty  to escape and let the but-
cher w a g o n  g o  by.

She could n ’t rush b lin d ly  into danger just 
because she th ou gh t she had the righ t of way. 
A n d  so, if the w a g o n  w as in a position and 
g o in g  at a speed w h ich  in d icated  that there 
w as d an g er to her and she saw  it, and took a 
chance o f g e ttin g  across first, she would be 
g u ilty  o f con tribu tory n e g lig e n ce  and your 
verd ict should be for the d efen d an t.’ ’

T h ere  is no substance to this assignm ent of 
error, for the reasons g iv en  under Point IV.

POINT Va.

U pon referen ce to the bill o f exceptions, 
p age 75 o f the case, it w ill be observed that no 
exception is sealed upon w h ich  assignm ent of 
error (V a ), p age  8 l  o f the case, can be pre-
d icated . A n d  this a ssign m en t is not well 
founded for the reason g iv en  under Point 
IV a .

It is insisted that ail the assignm ents in the 
assignm ent o f errors in the printed  case, pages 
79 to 83, term ed m odifications, are irregular. 

30 T h e  C o u rt m ust either ch arge  or refuse to 
charge a request properly m ade.

F ran klin  vs. F rerh ofer, & c., (N. J-> 
Sup. June 13, 1904), 58 A tl., 82.

POINT VI,

T h e  sixth  a ssign m en t o f error is as follows-
“  T here is also m anifest error in this, to wit. 

(T he C o u rt’s ch arge  as a m odification of the 
40 d e fen d a n t’s fourth request), v iz . : “ If ^ 1S
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wagon was in such a position as that, m o v in g  
towards her, w as w ith in  such a d istan ce that 
she ought to have seen it, and to h ave p ro vid ed  
against it in the exercise o f reasonable care on 
her part, then, if she fa iled  in her lega l d u ty, 
and the accident resulted  w h o lly  or in m aterial 
part of such failure, she w o u ld  be g u ilty  o f 
what the law  calls co n trib u to ry  n e g lig e n ce , 
and would not be en titled  to reco ver in this 10 
case*”

In B lack’s L a w  and P ractice in A c c id e n t 
Cases, page 4 2 3 , sec. 3 2 2 , co n trib u to ry  negli" 
gence is defined as fo llo w s: “ C o n trib u to ry  
negligence is that conduct o f the plaintiff, i. e., 
the want of ord in ary care— w h ich  p ro xim ately  
contributes to the cause o f the in ju r y ’” In a 
note at the bottom  o f p a g e  4 2 4 , co n trib u to ry  
negligence is defined to be— “ C o n trib u to ry  20 
negligence, in co n tem p lation  o f law  is such 
acts or omissions, on the part o f the p laintiff, 
amounting to a w an t of ord in ary care, as co n -
curring or co-operating w ith  the n eg ligen t 
acts of the defendant, are a proxim ate cause or 
occasion of the in ju ry  com plained  o f ’”

The part of the charge o b je cted  to  c lea rly  
means that if Mrs. B urns failed  in her le g a l 
duty, in the sligh test degree, and the accident 
resulted from such failure on her part, she 3 
could not recover. It seem s to me that such 
a statement of the la w  does no vio len ce to the 
above definitions and is su b sta n tia lly  the sam e 
as the language used in a num ber o f  N e w  
Jersey decisions, viz.: “ A  plaintiff su in g  fo r an 
injury caused b y the n e g lig e n ce  of the d efen -
dant, will not be en titled  to recover, if  his ow n 
negligence contributed to the in ju ry  in such a

40
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w a y  that if  he had been g u ilty  o f  no negli-
g e n ce  he w ould h ave rece ived  no injury.

C . R . R . C o. vs . M oore, 4 Zab. 268, 
824.

T e lfe r  vs. N . R . R ., 1. V r. 188.
A sh m o re  vs. Penna. & c. Co., 4 Dutch 

180, 185.
10 R u n yo n  vs. C . R . R . C o., 4 Zab. 824.

C . R . R. C o . A d s . V a n  Horn, 9 Vr. 

133.
M en g e r vs. L au r, 26 V r . 205.
Sm ith vs. E rw in , 22 V r . 507.
B laker vs. R ece iver o f N . J. Midland 

R y . Co., 3 Stew , 240.
P. R . R . C o . vs. R igh ter, 13 V r. 180,

20
T h e case o f C. R . R . C o . v s . M oore, uses the 

fo llo w in g  la n g u a g e: “ T h e  n eg ligen ce  of the 
plaintiff to p reven t his reco very , m ust directly 
tend to produce the in jury, or m ust be the 
approxim ate cause o f it .”

In the case o f B laker vs. R e ce iv e r of N. J. 
M id lan d  R y. Co., the second syllabus is as 
fo llow s: “ W h en  a person is k illed  b y  collision 
w ith  a locom otive, if  it appears that his care- 

30 lessness m ateria lly  contributed  to the disaster, 
his next o f k in  h ave no right to d am ages.’’ 
(A ls o  see authorities cited  in said case).

If p laintiffs’s n eg ligen ce .m u st contribute to 
the in ju ry  in such a w a y  that if  she had been 
g u ilty  o f no n egligen ce, she w ould have re-
ceived  no in jury, then in order, for the failure 
o f d u ty  to con stitu te  con tributory negligence, 
it m ust not be rem ote, but the in ju ry must, in 
w h o le  or in part, result from  sucn failure. It is 

40 p erfectly  clear that if the accid en t w holly re-
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suited from failure o f le g a l d u ty, on the part 
of Mrs. Burns, she cou ld  not recover. It is 
equally clear that if  the accid en t resulted in 
material part from  such failure, she could not 
recover, and therefore it is re sp e ctfu lly  su b -
mitted that there no error in this part o f the 
Court’s charge.

It will be observed  that the d e fen d a n t’s 
fourth request to ch a rg e  is as fo llow s: “ T h e  
duty was upon the plaintiff before crossing the 
street to use her poweijs^f^ observation  to ob-
serve approaching tomra w hich are w ith in  a 
distance, if run at law fu l speed, to  put her in 
danger” (page 63 o f the case). j  3*,

It will also be observed  that on p a g e  70/iof 
the case, the C o u rt’s ch arge con tain s the 
words of this request verbatim . T h ere  was, 
therefore, no m odification o f this request, and 
the sixth assignm ent o f error should fail.

POINT VII.

Error is assigned in the C o u rt’s a lle g ed  re-
fusal to charge the ju ry  as per d e fen d a n t’s 
fifth request, as fo llo w s: “ I f  the p laintiff saw  
the wagon com in g and to o k  the ch an ce o f 
crossing before it, she cannot reco v er if  in-
jured.”

This request is clearly  erroneous in law . It 
is well established law  in this State, that M rs. 
Burns before attem ptin g  to cross the street 
was only bound to m ake such observation  as 
would be sufficient to observe approaching 
vehicles which w ere w ith in  a distance, if  run 
at lawful speed, to put her in danger. T h is 
request, therefore, is en tire ly  too broad, and 
was properly refused, because if  the plaintiff

10

20

30

40
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sa w  the w a g o n  co m in g  at a sufficient distance 
a w a y  so as not to  put her in d an ger, she would 
be ju stified  in a ttem p tin g  to cross in advance 
o f the a p p ro a ch in g  w agon.

K au fm an  vs. Bush, herein before  cited 
N e w a rk  P assen ger R y. Co. vs. Block.

26 V r., 605.

10
T h e  last m en tion ed  case w as in the Court of 

E rrors and A p p ea ls , and the opinion was de-
livered  b y  Mr. Justice M a g ie  at page 612, in 
sp eak in g  o f  the d u ty  d evo lv in g  on one using 
a h ig h w a y  for p assage  on foot, he says. “ It is 
im possible, in m y ju d g m e n t, to  c lassify  these 
varian t circum stances, and to la y  dow n a pre-
cise rule as to the d egree  o f care  required in 

2q each class. In d ealin g  w ith  cases o f this sort 
w e  m ust recur to the gen eral rule, which re-
quires one, in exercisin g  his la w fu l rights in a 
p lace w h ere the exercise o f like rights by 
others m a y  put him  in peril, to use such pre-
caution and care for his sa fe ty  as a reasonably 
prudent m an w ou ld  use under the circum-
stances.

A n d  again , on p a g e  613, he uses the follow-
in g  lan gu age- “ But the request before us 

30 brin gs into question  the exten t to which one 
cro ssin g  the ro a d w a y  on fo o t m ust extend h'S 

observation . Its claim  is that such observation 
m ust be exten d ed  to a n y  approaching car, no 
m atter how  d istan t. B ut this is obviously an 
e x a g g e ra ted  notion o f the d u ty  required. The 
m ost prudent m an w ou ld  n ever suppose him-
se lf required \m thus to observe. If such a rule 
o f d u ty  w ere ad op ted  and practiced in a 

40 cro w d ed  city , the crossing oi m any streets
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would be barred to pedestrians for a g rea t 
part of the time. T h e g en era l rule to w h ich  
we have recurred does not ju s t ify  this ex ce s-
sive view of the d u ty  required. It w ill require 
one crossing the ro a d w a y on foot to exten d  his 
observation only to the d istan ce w ith in  w h ich  
vehicles proceeding at custom ary and reason-
ably safe speed w ould  threaten  his s a fe ty .”

At bottom of p age  613 and top o f  p a g e  614 1° 
similar request. “ I f  by looking the plaintiff could 
have seen and so avoided an approaching car she 
can not recover.”

Speaking of above request. “ It is in appli-
cable to the crossing o f  a street ra ilw a y, the 
cars of which must not exceed  such speed as 
will permit the law fu l cu sto m a ry  use o f  the 
highway by others w ith  reason able  s a fe ty . ’»

It is insisted, how ever, th at the C o u rt at 20 
page 72 of the case, co rrectly  stated  the la w  in 
regard to this subject and that no error w as 
committed.

POINT VIII.

Error is assigned, because the C o u rt refused 
to charge the ju ry  as per d e fe n d a n t’s sixth  
request, as follow s : “ If p la in tiff could h ave 
averted the in ju ry b y  not a tte m p tin g  to cross 
in front, she contributed to th e in ju ry  w hich  
she received and cannot reco v er.”

It is respectfully subm itted that this assign -
ment raises no error, fo r the reasons a d van ced  
un er Point V II. F irst there is no evid en ce  
in t e case that the plaintiff could  have averted

iron 1>?JUry ^  not a ttem p tin g  t o  cross in

40
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A n d  se co n d ly  the e v id en ce  shows that 
w ith out fau lt on her part an d  b y reason of the 
d river’s n eg ligen ce , she w as in a position of 
im m ediate d an ger and bound to m ake a quick 
decision. A n d  the C ourt, p age  72, correctly 
ch arged  that if  under those circum stances she 
m ade an error o f  ju d g m e n t in g o in g  the wrong 

^  w a y , the law  w o u ld  not hold  her responsible, 
and she w as not g u ilty  o f contributory negli-
gen ce. In the third place, this request would 
seem  to co n tem p late  that the plaintiff remain 
in d efin itely  in a statio n ary  position, without 
ta k in g  into  consid eration  the existing condi-
tions, w hereas, she w as . o n ly  bound to use 
such prudence and care as a reasonable person 
w o u ld  use under like circum stances.

20 POINT IX.

A ssign m en t o f error (9) on p a g e  82 of the 
case is su b je ct to the sam e treatm ent as as-
signm ents (4a) and (5a).

POINT X.

A ssign m en t ten, on p age  83 o f the case is 
open to the sam e criticism s as assignm ents 4 a, 

30 5 a, and 9.
T h e o b jectio n  is to the fo llo w in g  language 

in the C o u rt’s charge, “ N o w , if  you  find on 
the w hole case, that the plaintiff has shown 
you that there w as n e g lig e n ce  on the part of 
this d river w h ich  caused the accident, and that 
the d efen d an t has fa iled  to sa tisfy  you that 
there w as a n y  co n trib u to ry  n egligen ce  on the 
part o f  Mrs. Burns, then, and o n ly  in that case 
w ould  it be yo u r d u ty  to return a verdict in 

40 fa v o r  o f  these plaintiffs.”  It is respectfully
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submitted that no error w as com m itted  b y  the 
Court. This form  o f expression is a lm ost in-
variably used by the C ourt in c o n c lu d in g  a 
charge to the ju ry . T h e  C o u rt has a lread y  in-
structed the ju ry  tw o  or three tim es, as yo u  
will observe upon read in g the w hole charge, 
that the plaintiffs m ust establish in the first 
instance by a preponderance o f  evid en ce  that 10 
the defendant’s driver w as n egligen t, and w hen 
he said to the ju ry , “ If yo u  find that the p la in -
tiff has shown you that there w as n e g lig e n c e ,” 
he had in mind his previous instruction , that 
is, by a preponderance o f evidence, and the ju ry  
having listened to the ch arge, certa in ly  had in 
mind the Court’s previous direction, th at the 
negligejme of the d river should be show n 
to them^3 preponderance o f the evidence. In 20 
other words, this lan gu age  w as used w ith  
reference to and in con ju n ction  w ith, w h at the 
Court had already stated , and ta k in g  the 
charge in its entirety, there is no error. T h ere  
was nothing m isleading and the ju r y  w as 
correctly instructed.

POINT XI.

Assignments (3) - ( 5) - ( 7 ) _ ( 8 )  , raise no error. 3Q 
he respective requests upon w h ich  th ey w ere 

respectively predicated are objectionable, be-
cause each one is a request to charge that a 
part of a group o f circum stances ad du ced  to 
prove a fact is sufficient to establish the fact.

e Court cannot be called  upon to ch arge  
the jury as the legal effect o f a part o n ly  o f 

e material facts proved in the cause.

Blackmore vs. E llis, (N . J. E rrors &  
Appeals) 57 A tl., 1047. 40
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R u n y  vs. C . R . R ., 65 N . J. L ., 228.
T raction  C o. -vs. C henow ith, 61 N.J. 

L > 554.

POINT XII.

It is resp e ctfu lly  subm itted  upon the whole 

case, that no in ju stice  has been done. No 
10 error com m itted.

The general effect of the charge of the 
Court, rather than a casual expression in it, 
must govern the interpretation eShconstruction 
of it.

K y le  vs. Southern E . L . &  S. Co., 34 
A tl.,  323.

M c C lo sk e y  vs. B ell, & c., 27 Atl., 246.

F itzp atrick  vs. U nion  Traction Co., 
55 A tl., 1050.

Judicial m isdirection, w h ich  is beneficial to 
the p arty  seek in g  a retrial w ill not avail.

K irk  vs. R ickerson, i 7 V r . ,  13.

“ A  m isdirection  to the ju ry  is no ground 

for a new  trial unless it affects the justice of 
the case. If ju stice  be done b y  the verdict, 

** the C o u rt o u gh t not to set it aside.

P rinceton  T u rn p ike  vs. Gulick, 1 Harr., 
161.

W y ck o ff vs. R un yon, 4 V r., 107.

M ech an ics’ Ins. C o. A d s. Nichols, 1 

H a rr., 410, 413.

40
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A D D E N D A .

Assuming- that counsel for d efen d an t (Plain-
tiff in E rror) w ill use the b rief in this C ourt 
upon w hich the case w as subm itted  b y  him  in 
the Suprem e C ourt, I  desire to point out that 
in said brief the testim o n y, through in ad ver-
tence I  am sure has been in co rrectly  qu o ted  in 
some places. A  strik in g  instance of w h ich  is 
to be fouud on p a g e  4 o f said brief, w ere under 
the caption, “ D istan ce Mrs. B urns and the cart 
went after she saw  it till it hit h er.”  Th$ fo l-
low ing la n g u a g e  is used. “ W h ile  the cart w as 
goin g the distance o f e ig h t to ten feet from  
her, which d istance it w as w hen she first saw  
it, she w ent the d istance of about five to six  
feet, P. 19, 1. 10-30.”

U pon reference to the p a g e  cited  (p a g e  19 o f 
the printed case), it w ill be found th at M rs. 
Burns testified th at she* w as from  fou r to six 
feet from  the nearest curb, the one to w h ich  
she was g o in g  w h en  she first saw  the w ago n , 
and not that she w en t the d istan ce o f five or 
six feet after she saw  it. In answ er to a ques-
tion as to how  far she w en t a fter she saw  the 
w agon she said she did  not kn o w  (page 19 o f 
the case). T h e testim o n y seem s to indicate that 
she m ade a ju m p  and as she w as in the act o f 
doing so the horse and shaft of the w a g o n  co l-
lided with her (page 2 1).

A nother m isquotation  w ill be found on p age 
12 of said brief w h ich  reads as fo llow s:—  “ A t  
the above point in her cross-exam ination,1 P. 
2I> 1- 33> her a tto rn ey, Mr. Cruse, w ro n g fu lly  
broke in w ith  the question, v iz .” “ N o, but yo u  
looked before yo u  g o t to the w ago n ?” “ (T h u s
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putting' the w ords in her m outh, w h en she ans-
w e re d )”.

“ A . Y e s, I looked ; sure I lo o k e d .” A n d  on 
the sam e page, but h a lf o f one o f her answ ers 
is q u o ted .

It w ill be seen from  the case that there w as 
con sid erable latitud e perm itted  at th e  trial, on 
both sides, and the technical rules w ere not 
str ic tly  adhered to. T h e  w itness w as a w o m an  
a lo n g  in years and both nervous and excitable. 
(P. 22, 1. 20). She c lea rly  d id  not und erstand  
counsel’s question, w h ich  accounts for m y ask-
in g  a question  in the cross-exam in ation . It 
w as done w ith  the best in ten tion  and for the 
purpose o f exp e d itin g  the trial.

*The question, how ever, w as not as q u o ted  
b y  Mr. N oonan, but as fo llo w s:

“ Q . (M r. C ru se) N o, but before you  g o t to 
the w a g o n ?”

It w ill be seen that no w ord s w ere put in the 
m outh o f th e  w itness, She was* sim p ly  asked 
if  she looked  before  she g o t  to  the w ago n . 
F rom  the p receed in g q uestion s a n d  answ ers on 
the sam e p a g e  o f the case it c learly  appears 
that the w itness in an sw erin g  had  in m ind her 
situation after she w as on the cro ssw alk  and 
w hile  the co vered  van  w as in the act o f pass-
in g  her.

“ Q . W h en  yo u  started to cross M onm outh 
street did  yo u  look up M onm outh street?

“ A . I looked  up First street; I seen there w as 
n o th in g  around; I could  not look  M onm outh 
street, fo r the co vered  w a g o n  w as in front of 
m e, but I  looked  up and d ow n ; lo o ked  this 
w a y ; there w as n o th in g com in g; this w ago n
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was passing- m e d o w n  and I w a s p assin g  it 
up.”

Im m ediately p receed in g  the question b y  m e 
is the fo llo w in g  :

“ Q* D id yo u  look before  you passed the van  
w agon.

“ A . N o, but I lo o ked  a fter; I could  not look 
before that, for the w ago n  w as here, and I 
was w a lk in g  aside o f the w a g o n .” (P a g e  21).

That Mrs. Burns, before  a ttem p tin g  to cross 
the street, looked  up M onm outh street in the 
direction from  w h ich  the horse and w a g o n  
come that eve n tu a lly  ran her d o w n  is m ad e 
very plain b y  Mr. M u lva n ey  on cross-exam ina-
tion. (P a g e  2 2 ,1. 10).

‘ ‘Q . Y o u  are quite sure that yo u  looked  up 
M onm outh street?

“ A . I d id .”

R e sp e c tfu lly  subm itted,

H O W A R D  R . C R U S E , 

A tto rn e y  and o f C ounsel fo r P laintiffs 
(D efen d an ts in E rror).

N ovem ber T erm , 1906.
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S a r a h  B u r n s  and H u s b a n d , 

Plaintiffs ( D e f t s  in E rror), 

vs.

R i c h a r d  E c k e r t ,

D efen d an t ( P l ’ff in E rror).
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B R IE F  O F  T H O M A S  F. N O O N A N , 

A t t ’y  and of C oun sel for D efen d an t,
( P l ’ff in  E rror),

T his cause w as tried  on O cto b er 31, 1904, be-
fore H on. C has. W . P arker and  a Jury, and a 
verdict rendered for the plaintiffs be lo w  for 
$3,500; for M rs. Burns, $3,000; and for her hus-
band, $500.

Jh© 08.B6
--

ISndanVB
December 5 , 1904,  a b o u t  tt r .  -_•« 
S tr e e t  from  B a s t  to  w e s t * a n a  ^  
froia n o rth  to  S o u th .  H er s t o r y
OH t .he iy

¿sag® »  f o r  p e r s o n a l

i l a i n t l f f . c a u s e d  b y  H J e r s e y  C i t y ,  ;
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POINT I.—Non-Suit.

See m otion  for non-suit, refusal, and ex-
ception, p. 43; and assign m en t o f  error, p. 79, Y

The motion for non-suit should have 
been granted.

( 1 )  B ecause d efen d a n t w as not negligen t;
(2) because M rs. B urns w as g u ilty  of 
n eg ligen ce , b y  w h ich  she caused  or con-
tribu ted  to her in ju ry , in not lookin g up 
M onm outh street b e f o r e  or w h ile  cros|injg^it, 
to  see the butcher cart comingj^ffiat ran into 
her.

Facts of the Case on Plaintiff’s showing.

Mrs. Burns w as crossin g  the south cross-
w a lk  o f M onm outh street, from  east to west, 
at its in tersection  w ith First street, about six 
P . M., D ecem ber 5, 1904 (cro ssin g  from  the 
southeast corner to the south w est corner), p.
9, 1. 10; C ross-E x. p. 20, 1. 28-38.

F irst street runs east and W est. M onm outh 
street runs north and south across F irst street 
(a t  righ t a n g le s), and to a point about 50 feet 
south o f F irst street w h ere it turns, p. 9, 1. 20 
(it  is a stra igh t street to  the north, w hence 
cam e the cart that hit her, so she could  see it, 
etc.)

O n the corner she w ent from , the southeast 
corner, w as a b a k er’s shop; and on the corner 
to w ard s w h ich  she w as g o in g , the southw est 
corner, w as a saloon, p. 9, 1. 20. T h ere  was a 
butcher shop a few  .doors up First street, west

r tv k 1 A) .
ot M onm outh s tr e e t^  She w as w a lk in g  at an 
ord in ary gait, p. 11, 1. 14 She cam e out o f
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the baker’s, on the south w est corner o f M on-
mouth and First, and w as g o in g  to  the 
butcher’s on First, few  doors w est o f M on-
mouth street, p. 21, 1. 38.

There w as som e s n o w  on the ground, p. 27,

1- 3>-
There w as w as an e l e c t r i c  l i g h t  on the corner, 

as she says, p len ty  o f  lig h t so she could  see 
everything, p. n , l .  33.

There w ere tw o veh ic lesAp assin g  through 
that intersection about at that tim e— - ( i)  a 
covered w agon , p. 20, 1. 35, som etim es called  
a gro cery  w ago n , p. 9, 1. 32, co m in g  d o w n  

First street, as M rs. B urns w as g o in g  u p o n  

First street across M onm outh  street p. 9, !. 
30-4 0 ; som etim es ca lle d  a van, p. 12, 1. 6; 
Cross-Ex. p; 26, 1.15-18 and 1. 36; p. 21, 1. 3-7.

(I shall call th isjjw agon  a v a n  h e re in a fte r^  
and I shall call b y  the nam e o f c a r t ,  the 
butcher’s w ag o n  w hich ran into her, as it is 
som etim es so called  in the testim o n y).

t L  m

A.

The Cart ran into her as she>and the van 
passed each other.

The cart o f d efen d a n t ran into her as she 
was go in g  w est on the south cro ssw alk  o f 
First street and across M onm outh street, ju st 
after the van passed her dow n F irst street and 
across M onm outh street, p. .10, 1..12-38; p. 20, 
1. 14-25; p- 21, 1. 3 8.

When she first saw the van.

She first saw  the v a n  w hen she s t a r t e d  to
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cross, p. 9, 1. 30. She w as not on the cross-
w a lk  yet, but w as g o in g  on to it. w hen she 
first saw  the van, p. 9, 1. 34-40; p. 22, 1. 35; p. 
23, 1. 22-33.

T h e  van  w as not y e t  on the crossing, it was 
co m in g  at the corner, so she saw the horses 
w ere not g o in g  to turn around into M onm outh 
street, p. 23, 1. 1-10, and p. 23, 1. 25-40.

C.

When she first saw the cart.

She f i r s t  saw  the c a r t  (co m in g  from  her 
T igh t) ju st as the va n  passed her dow n, and 
the cart w as then about e ig h t to ten feet from 
her, p. 10, 1. 15-20; p. 12, 1. 2-5; p. 1 8 ,  1. 30; p, 
20, 1. 17-20; p. 23, 1. 7*12; bottom  p. 23, top 
P- 24 .

D.

Distance Mrs. Burns and the cart went, 
after she saw it, till it hit her.

W h ile  the cart w as g o in g  the d istance of 
e igh t to ten feet from  her, vw h ich  d istance it 
w as w hen she first saw  it,Ashe w en t the 
d istan ce o f about five to six ffeet, p. 19,1. 10-30.

E . ' * ^

Speed of Van and of Cart.

T h e C a r t  w as “ C o m in g  in b ig  speed, good, 
fast sp eed ”— p. 10, 1. 33; v e ry  fast, p. 22, 1. 20.

T h e  V a n  w as “ g o in g  a t a rate o f speed—  
w ell, quiet, g o in g  nice, and * * * not quite 
tro ttin g , kind o f fast w a lk in g ,” p, 12, 1. 5-11.
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j&ft i F. :

The Cart went straight ahead, on its 
right side of the road, and d id  not veer into 
her or tow ards her,— bottom  p. 28, top p. 29.

G.

She was hit on the West, or farther side, 
of the road she was crossing.

She w as nearly all the w a y  across the road 
when run into b y  the C art, about 4 feet or 
less from  the W est s id e w a lk — p. 26, 1. 4-12. 
And when she f i r s t  s a w  the C a rt she w as about 
5 or 6 feet further a w a y  from  the sid e w a lk — p.] 
19, 1. 10-28; and the C art w as then 8 to 10 feet 
from  her as ab o ve. So that if she sta y ed  
where she was w hen she saw  the C art, she w as 
safe, as it had room  to pass betw een  her and the 
W est curb. B ut she raced  to g e t across ahead 
of the C art (w h ich  w as com in g fast, and o n ly  
8 to 10 feet from  h er), because she w as g o in g  
that w ay, and w as nearest to that s id e w a lk —  
p. 13, 1. 3-8. She says:— “ I w en t w here I w anted  
to go ( o r )  I w ould  n o t'b e 'h u rt” p. 27 1. 29-30.

H.

She had time enough to recognize both 
the Cart and the Driver, etc. before th ey  ran 
into her— p. 10, 1. 36; p. 25, 1. 18-30. She re-
cognized the d river on accoun t o f the w a g o n  
(Cart) before it stru ck  her— p. 27, 1. 5; because 
she knew the kin d  o f w a g o n  it w as, and 
knew the driver, p. 27, L 5-24- A n d  n o ticed  
also the size of the d river’s com panion in the 
wagon—-p. 13, 1. 34; and n o ticed  that the
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d river had a cap on, and had it dow n over his 
ears and face— p. 23, \. 11.

She crossed in front of the cart, and was
hit and k n o ck ed  d o w n  b y  its far shaft, the
r ig h t  shaft, the farther sh aft from  the side she I  ^  sf

e __  1 _ _  1 t 3 icam e from — p. 1 0 , 1. 3 1 ; p . 3 0 , 1. 16-2 1 . So^Li«* '  y j  
¿y. that she saw  the C art co m in g  v e ry  fast, about ^ <)

feet from  the W est sidewalk,^—y e t she crossed 
o ver in front o f the C art to w ard s the W est 
sid ew a lk  because she w as g o in g  that w a y — (p. 
13» b 6), because that w as the nearer sid ew alk  
p. 13, 1. 6; because she w en t w here she w anted 
to  g o — (p  27, 1. 29); and she “ w ent w here she 
w an ted  to g o (o r)  w o u ld n ’t g o th u r t” (p. 27,1.29); 
a lth ou gh  she had tim e enough to reco g n ize  the 
C a rt and the D river before she v\as hit, p. 10 ,1. 
36; p. 25, 1. 18-30; p. 27,1. 5-24; and the size of 
the d riv er ’s com panion, p. 13. 1. 34; and how  
th ey  w ere dressed and acted, p. 23, 1. 11; a l-
th o u gh  there w as n o th in g  else in the ro ad w ay 
to  threaten, confuse, or interfere  w ith her 
sa fe ty  or m ovem en ts.

firs. Burns did not look up flonmouth 
Street, Whence the Cart Came,

either before she stepped into the ro ad w ay, 
or a fter d o in g  so, until she heard the cart, 
a.nd then saw  it about 8 or 10 feet from  her, 
and then she continued on to cross in front 
o f  it.

T h is is perhaps the cru x of this case. See
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her D irect E xam ination , p. io, 1. 4 -11— v iz :—
“ Q .  B efore yo u  stepped upon the street did 

“ you or did yo u  not tak e  an y o b servation  o f  

“ M onm outh Street?
“ A . Y es, I w as cro ssin g  M onm outh Street, 

‘ ‘certainly it w as M onm outh Street I w as 
“ crossing, and I seen th e w ag o n  co m in g  dow n 
‘ towards me, and then I w en t to pass it.

“ Q. D id yo u  see a n y th in g  else?
“ A . N o, nothing.
“ Q. D id you  look?
“ A . I did ce rta in ly  look.”
But note that the question did not ask her 

about looking u p  or down M onm outh Street, 
but only if she to o k  a n y  o b servation  ^ /M o n -
mouth Street; to w h ich  she sa y s she d id  (b e -
cause) she w as crossin g  it, and she saw  the 
Van com ing dow n First Street; and saw  no-
thing eFe, a lth ou gh  she did look. But she 
would see the V a n  co m in g  dow n, b y  m erely  
looking straight ahead, because she w as fa c in g  
it, as she and the V a n  w ere g o in g  to w ard s 
each other, in opposite directions, and the van  
was only across and d irectly  across the street, 
where she w as fa c in g  as she w en t (p. 9 i. 30- 
40 ; p. 22, l  35 ; p. 23, 1. 1-10 and 1- 25-40; and 
when she says she did look and took obser-
vation^ o j M onm outh Street and saw  the V a n , 

(that ts’evid en tfy  w h at she m eant,nam ely, that 
she looked that w a y , that is^across M onm outh 
Streeqand up First Street, to the V a n  com in g 
down Fir^t Street. But that w as//o /lo o kin g  
either to her r i g h t  or to her l e f t , as she started  
to cross T h a t w as not lo o k in g  N o rth  on 
Monmouth Street, w hence the car t cam e that 
hit her. Such w as her con d u ct ju st “ before 
stepping upon the street,” and w hile cro ssin g—
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p. io, 1. 4-10. See P la in tiff ’s C ross E xam in -
ation— p. 2 i, l. io— viz: —

“ Q . W hen yo u  s t a r t e d  a c r o s s  M onm outh 
Street, did  yo u  look u p  M onm outh Street?

“ A . I lo o ked  u p  F i r s t  Street; I seen there 
“ w as n o th in g  around; I co u ld n ’t look  Mon- 
“ m outh Street, for the covered  w a g o n  w as in 
“ front o f me, but I looked  up and dow n, looked 
“ this w a y , there w as n o th in g  com in g, this 
“ w ag o n  w as passin g  m e d ow n  and I was pass-
i n g  it up."

N o te  that the o n ly  d irection  in w h ich  she t .
sa y s  she looked  w as “ up F irst S tr e e t/ ^ a ^ ^ '1̂ ^ ^ ^  
says that “ could n 't look M onm outh Street, 
for co vered  w agon w as in front o f m e ; ” “  but 
I lo o k ed  up and d o w n ;” e v id e n tly  m eaning 
u p  F i r s t  Street, and d o w n  M o n m o u t h  S tr e e t ; 
n o t  up M onm outh Street (th e  direction 
w h en ce the cart cam e) because she w as ta lk-
in g  about the tim e w hen the van  w as betw een 
her and the cart. N o te  w ell that the fact of 
the van being there, w as not a n y  excuse for 
not lo o k in g  u p  M onm outh Street, w hen she 
s t a r t e d  to cross, (w h ich  w as the tim e she was 
asked  abou t), for then the van  w as across 
M onm outh street from  her, as she says above, 
pp. 9, 22, 23, and hence did  not obstruct her 
v ie w  to  the n o r th ; and for not lo o k in g  to the 
north then, w hen startin g  across the street, she 
w as c lea rly  g u ilty  o f con tributory n egligen ce, 
since if  she had looked  she m ust see the cart 
there com in g at a fast speed to w ard s her 
crossing.

A g a in , see p a g e  21, 1. 21-26, v iz  :—
; “ Q . I ask you, a t  t h e  t i m e  y o u  s t a r t e d  t o  

^ c r o s s  M onm outh street, did yo u  look up Mon*
“ m outh street to see if a n y th in g  w as com ing?"
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A. No, I didn’t look up flonmouth 
“street; I co u ld n ’t see n o th in g  co m in g  at 
“ that, and there w as n oth in g co m in g  at that, 
“ but the w ag o n  w as co m in g  d o w n  F irst 
“street.”

Here sh e fla tfo o te d ly  adm its, as a fact, that she 
did n o t  l o o k  u p  M onm outh street, as sh ¿ s t a r t e d  

to cross ; a lth o u gh  she attem p ts to clou d  that 
f a c t  b y  an a r g u m e n t  (?) “ that there w as n o th in g 
coming, b u tj:h e  w a g o n  co m in g  dow n  on F irst 
street.” B ut that clou d  vanishes w hen w e 
reflect that her statem en t “  that there w as 
nothing co m in g ,” can n ot count, w hen she did 
not look.

A g a in  see p. 21, 1. 31-33, v iz :—
“ Q. D id yo u  look b e f o r e  y o u  p a s s e d  the van  

“ w agon d±dy y r î n ^ ^ tr^ tL

“ A . No, but I looked  a f t e r ; I co u ld n ’t look 
‘ ‘before that, for the w ag o n  w as here, and I 
“ was w a lk in g  asid e o f the w a g o n .”

But she cannot be heard to assert that she 
could not look b e f o r e  she passed the van, for 
the fact necessarily  is that she could  look u p  

M onmouth street before the van  go t to ’ h e r a t  
all , i. e., w hen it w as at the opposite corner, 
and just as she w as step p in g dow n on to the 
crossing, pp. 9, 22, 23, w h ich  w as the v e ry  tim e 
she should have looked  both w a y s  on M om  
mouth street. Besides, if the van  obstru cted  
her view  u p  M onm outh street, then she w as 
obliged, under the law , under pain o f d isab il-
ity to recover here, to w ait till it passed her 
by, so she could  look, etc., b efo re  p ro ceed in g  
across, B lock case, 26 V r. 612, bottom .

t L U  sJU.

J i - )  JL 2-f
tfL^{

-*4-

g JzuJt JL tr̂  fy<-

£TVa_
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The law is well settled that it was her 
duty to look both ways, and to wait till 
she could see, if view obstructed tem-
porarily.

See N ew ark  P assen ger R y . v. B lock, Court 
o f E .&  A ., 26 V r. 612 (bottom ):— “ If obstacles 
“ tem porarily  interven e so as to p reven t ob-
s e r v a t io n , prud ence d ictates d e la y  until such 
“ observation  as is requisite has been m ad e.” 
A n d  see 26 V r. p. 613 (m iddle), viz.:—  
“ U n d er this rule she should  doubtless have 
“ w aited  until she cou ld  h ave o bserved  any 
“ w est bound car (here, southbound vehicle), 
“ w hich tra v e lin g  at cu stom ary speed, m ight 
“ im peril her in cro ssin g ,” as this cart w as, ac-
cord in g to all the proof, so tra ve lin g  as to 
im peril her in crossing. A n d  see lb ., 26 V r. 
612, viz.:— “ In crossing the ro a d w a y, a foot pas-
s e n g e r  m ust likew ise  use his pow ers o f ob-
s e r v a t io n  to d iscover approaching vehicles, 
“ and a reasonable ju d g m e n t to cross w ithout 
“ co llision .”

See C h ie f Justice G um m ere, in N . H ud. Co., 
R y . v. F lan agan , C t. E . and A ., 28 V r. 698— viz: 
“ T h e rule is p erfectly  w ell settled  that a per-
s o n  crossing a street on foot, is bound to 
“ look out for approach in g vehicles, and, if 
“ n e g le ctin g  to  do so, he is hurt, he w ill be 
“ considered  to have con tributed  to his in ju ry  
“ b y  his ow n n egligen ce, and w ill be barred 
“ from  reco very  from  the person w ho inflicted 
“ it.” T h is w as laid d ow n  as the law  in the 
case o f a nine year old  boy.

A n d  see B rad y v. Con. TraC. C o  , 35 V r. 
374, v iz .: “ A  d u ty  d e vo lve d  upon the plaintiff 
“ (boy years o ld ), before crossing, to use
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“his pow ers o f observation  to observe ap-
p ro a c h in g  cars w ith in  a distance to put him  
“ in danger;” and l b .  p. 375: “ H ad plaintiff 
“perform ed his d u ty  in the sligh test d egree, 
‘ ‘he w ould have perceived  the approachin g 
“ car, in tim e to  avoid  it. * * * * *  *
“ That he did  not see the car, establishes the 
“ fact that he did not look, as required even  o f 
“ a child.”

/¡ctrf-fdcl. *

^ j u c h  w as M rs. B u rn s’ d u ty  to look, both be-
fore, and after the van g o t in the w a y  o f her 
observation, and the fa ct that the va n  did  ob-
struct her v ie w  for a tim e, d o n ’t excuse her, 
because it w as p a lp ab ly  plain to her that her 
view was obstructed; she kn ew  she had not 
looked up M onm outh street before the van  
got to her, and hence she should  h ave looked  
up M onm outh street, w i t h o u t  p r o c e e d i n g  

ahead, after the van passed her; and she 
should have w aited  until she could  see, if  her 
view w as tem porarily  obstructed  at an y tim e 
when about to cross or w hile crossing.

A n d  her sa y in g  that she looked  a f t e r  she 
passed the van, as she puts it, was not suffi-
cient, because she kept g o in g  ahead after she 
passed the van, and even  after she saw  the 
cart running tow ard s her, and w hen it w as o n ly  
eight to ten feet a w a y, the cart co m in g  stra igh t 
down the street, w hen she must n ecessarily  be 
in a safe place if she looked, (an d  if she did  
not continue on until she had a chance to see 
if the way w as clear or sa fe ), because, as the
cart,w as g o in g  stra ig h t d ow n  and behind the 

if- a* & ■
vanMihen, before the cart could  traverse the
crosswalk, on w hich  she w as w a lk in g , the van

h  ^
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. m u s t  proceed  far en ou gh  east o f the w est curb 
o f M onm outh street to g iv e  the cart space east 
o f the curb so as to traverse the crossw alk, and 
if  M rs. B urns ju st halted  an in stan t to look to 
her righ t as the van  passed her, as she should 
h ave done, since she had not looked  there- 
before, then she m u s t  see the cart co m in g  and 
could  easily  avo id  it, b y  step p in g  back or 
sta n d in g  still.

A t  the ab o ve  point in her cross-exam ination, 
p .2 1,1. 33, her a tto rn ey, Mr. C ruse, w ro n g -
fu lly  broke in w ith  the question, v iz .

“ Q . N o, but you  lo o ked  before  y o u  g o t to 
the w a g o n ;” (thus p u ttin g  the w ords in her 
m outh, w hen she answ ered):

“ A . Y es, I looked; sure I lo o k e d .” But 
even  then she d id n ’t sa y  w h e r e  she looked  nor 
in w h at d irection; and w h at fo llo w s on pp. 21 
and 22 show s that it w as up First street that 
she m eant that she had looked, as e. g ., p. 22, 

j- 3 °~ 3 3 > viz:
“ Q . D i d  y o u  t r y  t o  s e e  i t ?  ( t h e  c a r t  t h a t  r a n  

h e r  d o w n ) .

“ A .  /  w a s n 't  l o o k i n g  f o r  s u c h  a  t h i n g  a t  ally

o t h e r w i s e  I  w o u l d  n o t  g e t  h u r t ;  I  d i d n ' t  t r y  t o  s e e
i t r

I re sp e ctfu lly  insist, and m ost con fid en tly , 
that th is adm ission b y  M rs. B urns dem ands 
th at she be non-suited; as I insist she should 
be non-suited on her other testim o n y, viz: “ I 
looked  !up F irst street; I co u ld n ’t look up M on-
m outh street,” p. 21, L 12; and also, “ N o, I 
d id n ’t look up M onm outh  street,” p. 21, 1. 23; 
and again , “ I  w e n t  w h e r e  I  w a n t e d  t o  g o  o r  I  

w o u l d n  t  be h u r t ,” p. 27, 1. 30.
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Further, plaintiff should be non-suitted on 
her testim ony that “ if  the driver had been 
looking at me, even  if the horse w as a ta  g rea t 
speed, w ithout he w as b eyo n d  control, he 
could have stopped him ,” p. 31, 1. 29; for if  the 
driver could stop his fast g o in g  horse, in tim e, 
then certain ly she could  stop  her o rd in ary 
w alk in g  gait on tim e. She, could  see the horse 
and cart m uch m ore easily  than the d river 
could see her. T h e  d river o f the cart had to 
watch the speed o f the van, so as to clear it 
all right, that is, if it w as a n y  sort o f  a close 
shave betw een his horse and the rear o f the van  
as she says it was; w hile M rs. Burns had n oth -
ing to do but look out for the cart; and if not 
a close shave, then she had p le n ty  tim e and 
space to look out for the cart co m in g. H e 
could not turn up on the sid ew alk , a w a y  from  
her, bat she could easily  sta y  w here she w as 
and let him pass her, in sa fe ty  to her.

She was n eg ligen t in con tin u in g across w hen 
she passed the van; and also  w hen she heard 
and saw the cart co m in g.

On p. 10, 1. 25, she sa y s she sp ran g b u c k  from  
the cart and horse, but she ev id e n tly  m eant 
(or it m ay be a tran scrib in g  m istake), f o r w a r d ,  

as she says on p. 13, 1. 2-7. viz: “ I tried to 
go a h e a d , w here I w as g o in g  to g e t on the 
sidewalk; I was the nearest to it,” A n d  see 
also p. 18, I.35, v iz . “ W ell, I w as about tw o  
flags; I was nearest to the sid ew alk  w here I ran 
to.”

She don’t know  how  far she did  g o  from 
the time she saw  the w ag o n  till she g o t struck, 
but a short distance, about five or six feet, p. 
19, 1. 10-28.

She heard and saw  the cart com ing, p. 2 0 ,1. 4.
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She Cannot Plead Sudden Emergency as 
an Excuse.—

F or g o in g  ahead in front of cart, on the the-
ory  that in her peril, w hen she saw  the cart so 
close to her, she becam e excited, and did not 
kn o w  w hat to do or w hat w a y  to go, because 
that w as the result o f  her own fau lt  that she 
w as placed in that predicam ent, if she were so 
placed, because—

(i)  If  she had looked w hen she w as about 
stepp in g  to the r o a d w a y  from  the sidewalk, 
w h ich  w as w h en the va n  w as at the opposite 
corner to her (p. 9 , 1. 3 0-4 0 ; P* 22> 1* 35» P* 23» 1* 
I- 10  and 1. 2 2-40); she m ust then have  seen the 
cart co m in g  on the straight street tow ard s her 
crossing, and then there w o u ld  be no danger 
of her being  caugh t in a n y  such em ergency;

an d —
( 2 ) If she looked north on M onm outh street, 

after the va n  passed her, and did not continue 
on w ith out looking until the cart w as about 
upon her, then, too, she would be free from  such 
em e rg e n cy . A n d  it s im ply cannot be that 
she looked just as the va n  passed her, for it 
must h ave  passed her w hen she was o n ly  half 
w a y  across the street, as the van  w as already 
upon the crossing, b e yo n d  the turning point 
into M onm outh  street, w hen she was about 
starting  to cross over, and the van was almost 
on a troT^and she was w a lk in g  at an ordinary 
gait, hence the v a n  m ust cross the whole 
street, while  she was crossing h a lf  o f  it; and 
therefore she yet  had some distance to g o  to 
g e t  into the p a th w a y  of the cart, since it was 
so close to its right side, to the w est side of 
the street, that when she passed in front o f  it,
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and w as hit b y  its far sh a ft , sh e w a s p r o b a b ly  
four feet or less fro m  th e  w e s t  s id e w a lk .

It is in sisted  th at u p o n  th e  a b o v e  fa c ts , as  
show n by  p la in tiff 's  o w n  te s t im o n y , a n d  sh e  w a s  
the o n ly  w itn e ss  to  th e  a c c id e n t w h o  testified  o n  
her side, a n d  u n d e r th e la w  as la id  d o w n  in  
this State, th a t th e  case  p r e se n te d  fo r  her, 

d em an d s th at sh e  sh o u ld  be n o n -su ite d , as per  
m otion , p. 4 3 ; e x c e p tio n , p. 4 3 ; a s s ig n m e n t  
o f error, p . 7 9 .

POINT II.—Direction of Verdict.

See m otion to direct a verd ict, refusal, and 
exception, p. 62-3; and assign m en t o f E rror 
p. 80, ^  ^  .

The trial -Court sh ould  h ave  d irected  the 
jury to find a ve rd ict for the d efen d a n t. 
The case m ade out for the defen d an t, is 
altogether different J ro m  that m ade out for the 
plaintiff. .

The d efen d an t’s case is, that Mrs. B urns w as 
crossing, not on the cro ssw alk  as she says, 
but in about the m id dle of the block, and that 
she practically  ran into, or slipped and fe ll into 
the shaft o f the butcher cart, her eye  strik in g  
the end of the sh aft. T h e  d e fen d a n t’s case is 
made out b y  t w o  w itnesses to the accid ent, 
his driver, G u sta v  W ald er, and a b o y  thirteen 
years old, nam ed W illiam  A u g h n e y , w h o w as 
riding with the d river.

W hile I m ay adm it, for a rg u m en t’s sake 
only, that there m ay be som e w eak points, or 
dubious points, in the case for the defence, 
yet I contend stren u ou sly—

( 0  T hat there is not in the entire d efen ce a 
single circum stance upon w hich n e g lig e n ce  in
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the d efen d an t (driver) could possib ly  be 
pred icated ; and

(2) T h a t the p laintiff is proven b y the 
d efen ce  to be even  m ore g u ilty , if possible, of 
co n trib u to ry  n eg ligen ce , than w as shown 
a gain st her b y  her ow n eviden ce. So that, no 
m atter w hich  th eory o f the case be looked at, 
the th eo ry  o f the plaintiff, or the th eo ry of the 
d efen d an t, she w as p o sitive ly  d isen titled  to 
recover, on the tw o  m ain gro u n d s (1) because 
her ow n  n e g lig e n ce  brought on her in ju ry (:) 
because the d efen d a n t w as not n eg ligen t. 
A n d  the case m ust be d ecid ed  on one of those 
tw o  theories, for neither C ourt nor ju ry  can 
consid er the cause on a n y  other theory.

G u sta v  W ald er, the driver, sa y s he w as not 
lo o k in g  up F irst street, as M rs.,B urn s sw ore 
he was, p. 45, 1. 6. H e says the collision 
occurred in the m i d d l e  o f  t h e  b l o c k , p. 45, 1. 16. 
T h e b o y A u g h n ey , corroborates him as to this, 
p. 57, 1. 6. T h e  d river sa ys he co u ld n ’t drive 
v e ry  fast because it w as too slippery, ice on 
the ground, and a hill g o in g  up there, p. 46»
1. 5; he w as an easy-g o in g  horse, a b a b y  could 
d rive  him , p. 47, l. 31; horse w as g o in g  on a 
trot, ju st as I started  to g o  up that hill I had 
to  slacken  up, p. 54, 1. 8. / i n d  the boy 
A u g h n ey  confirm s this testim o n y— that the 
horse w as g o in g  at a slow  trot, p, 57. 1. 11.

M rs. Burns said to the driver, righ t there 
and then, that it w as her ow n fau lt— p. 46, 1. 
32. A n d  the b o y  heard her sa y  the sam e thing 
there and th en — p. 58,.1. 16.

T h e  d river says that the V an  (other w agon) 
w as on M onm outh Street, on his righ t side, 
that is, on the W est sid e— p. 45, 1. 11; and that 
he had to turn out into the m iddle o f the road
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to pass it— p. .45» 1. 35; P- 5* » l8> On exami-
nation. by the Court, he said that this Van 
(“furniture wagon”) was about 30 feet from 
First Street, a little more than half way down
the block— p. 51 > T‘9* * .4

(The explanation of the shortness of this 
block is that there is a sharp bend in Mon-
mouth Street, just South of First Street, and: 
that the PI R. R. Elevated structure crosses 
Monmouth Street just below that bend, etc.)

She was crossing, so as to be due to reach 
the opposite side, in the rear of the Van 
(“furniture wagon” ^

The driver says Mrs. Burns was coming 
from the East side and he hollered at her— p. 
4 5 , 1. 1 9 ; and that she was looking in his direc-
tion—p. 4 5 , 1. 30. Just as she was crossing 
she looked up and saw me coming— p- 4 5 , 1. 
34 . He says she was about 10 feet away from 
him, when he saw her— p. 49» 4  So that 
she must have started across almost right in 
front of the butcher cart (which was then pull-
ed over towards the side she came from, so as 
to clear the van, furniture wagon, on the other 
side.) The boy, Aughney, also says he saw 
her crossing, and he whistled at her , while the 
driver (“Gus”,) hollered at her p. 57> 32,

The driver says the, horse did not go over 
two feet, after she was struck, that he had him 
(already) stopped, and he pulled him aside to 
the side of her, p. 4 8 » 1- 2 6 . Says he did pull 
his horse to the left so as to clear her p-. 49» 
1. 19-40; that he did not run her down, that 
she ran into him; she slipped and came back 
and the shaft hit her, bottom p. 49 top p. 
50; hit her in the eye-—p. 5°> 1* 25‘3°;  ̂ stopped 
the horse right in front of the woman, and

M
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ju st pulled  him  aside tw o  step s— p. 55, top. 
T h e  b o y sa y s  she m ade a ju m p  or som eth in g 
like  that, and she m ust h ave slipped, and the 
sh aft hit her in the e y e — p. 58, 1. 11; she ran 
into  it, she m ust h ave slipped; and she fell 
righ t into it, the sh a ft— p. 60, 1. 35: She slip-
ped  righ t forw ard  and her eye  hit the sh aft—  
p. 61, 1, 5.

It is contended that those facts  do not show  
n e g lig e n ce  in the driver. T h e y  show  that the 
plaintiff w as crossing, in an out o f the w a y  
place, from  the d riv er ’s left, e v id e n tly  w ith-
out lookin g, and not seein g  him, at least until 
th e y  g o t v e ry  close togeth er, and then that 
she chan ced  a race w ith  the horse to get 
across first and slipped and fell, etc  , w h en  he 
w as n a v ig a tin g  the best he could , in a careful 
m anner, in that slip p ery  p lace, to pass that 
furniture w a g o n  on his righ t side, to w hich 
side his attention  w as sp ecia lly  attracted , and 
he d id 'n ot see her until about ten feet from  
her, and then that he did the best he could  to 
avo id  her; but that she, b y  her n e g lig e n ce  in 
risk in g  the attem pt to cross in front o f the 
horse, w h ich  she m ust h ave  done, since it w as 
the sh aft on the far side that hit her in the eye, 
as she says, and the d river and b o y  also say, in
that slip p ery  street, brought this in ju ry  on 
herself.

H en ce the m otion to d irect a verd ict for the 
d efen d an t should  h ave been gran ted , as per 
m otion, p. 62. See E x ce p tio n , p. 63; A s s ig n -
m ent of Error, p. 80.

POINT III.

'Third R eq u est to C h arge, p. 63; E xception  
3, p. 7 5 ; A ss ig n m e n t o f E rror 3, p. 8o;
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The Judge should have  ch arged  thisirequest.
This request was m ade on the plaintiff ’s 

theory of the case^that as she passed on from  
behind the van  she w as run into b y  the cart. In 
such case, if the fact w as that the van obscured 
the cart driver’s view, and w as actu ally  the 
cause of the collision, then that m ust be an I
excusable cause, for assuredly, if h e co u ld j i q t  ^  
see her he w as not n eg ligen t.  /TShe Trad a ¿  
much better chance to see him and his horse ^  Lju^n^  J 
and cart than he had to see her. T h e  C o u rt  7 ? n * * \ j j  
will observe that this request w as predicated,—  /H
not, merely upon the d riv er ’s v ie w  bein g  r^ -clJr-Á
obscured b y  the van, but upon the fact that 
that was the cause o f the injury.

POINT IV.

First request to charge, p. 6 3 ; exception 4 , 
p. 7 5 ; assignm ent of error 4 , p. 8 0 .

The proposition in this^request to charge, is, 
of course, g o od  law. It w as not charged .
The refusal to charge  it is, certainly, reversible 
error. W h a t m a y  have  been intended as a 
substitute for it, p. 6 6 , 1. 21-2 7 , does not co m p ly  
with this request, because the phrase “ w eig h t 
of evidence” in the charge, does not correspond 
with the phrase “ preponderance of e v id e n c e ” 
in the request. “ P repond erance” m eans more 
than “ w e ig h t.” It m eans 0Z^r-weight, or 
superior weight.

POINT V.

.Second. R equest to Charge, p. 6 3 . E x c e p -
tion 5 , p. 7 6 . A ssign m en t, of Error 5 , p. 8 1 ,

The L a w  in vo lved  in this  R equest is so w ell 
established, that citation would be w aste  of
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ti m e. N ot c h a r gi n g a s h er e r e q u e st e d, w a s pr e-
j u di ci al er r or. T h e J u d g e st at e d t o t h e j u r y 
t hi s r e q u e st, p. 71, 1. 3 3- 3 9; t h e n st at e d t h at 
h e di d n ot k n o w t h at s h e w a s i n s u c h a p o si-
ti o n a s t h at, b ott o m p. 71; t h e n p r o c e e d e d a n d 
c h a r g e d a s f oll o w s, vi z: “ B ut t h e st at e m e nt 
“ m e a n s t hi s, t h at if u n d e r t h e ci r c u m st a n c e s 
“ Mr s. B u r n s h a d t h e ri g ht of w a y a h e a d of 
“ t h e b ut c h e r w a g o n, a n d n ot wit h st a n di n g t h at 
‘‘ s h e s a w t h at t h e b ut c h e r w a g o n w a s g oi n g 
“ t o r u n h er d o w n, a n d b y t h e e x e r ci s e of 
“ r e a s o n a bl e p r u d e n c e c o ul d e s c a p e b ei n g r u n 
“ d o w n, of c o u r s e it w o ul d b e h er d ut y t o es-
c a p e a n d l et t h e b ut c h e r w a g o n g o b y. S h e, 
“ ■ c o ul d n’t r u s h bli n dl y i nt o d a n g e r /j u st b e c a u s e 
“ s h e t h o u g ht s h e h a d t h e ri g ht of w a y. A n d 
“ s o, if t h e w a g o n w a s i n a p o siti o n a n d g oi n g 
“ at a s p e e d w hi c h i n di c at e d t h at t h e r e w a s 
“ d a n g e r t o h e r a n d s h e s a w it, a n d t o o k a 
“ c h a n c e of g etti n g a c r o s s fir st, s h e w o ul d b e 
“ g uilt y of c o nt ri b ut o r y n e gli g e n c e, a n d y o u r 
‘‘ v e r di ct s h o ul d b e f o r t h e D ef e n d a nt. ”

T h e J u d g e di d n ot s e al t h e s p e cifi c e x c e p-
ti o n t o t h e c h a r g e, a s it w a s gi v e n i n r e s p o n s e 
t o t hi s R e q u e st, p. 7 2, 1. 1-1 6, b e c a u s e it w a s 
c o n c ei v e d t h at t h e c h a r g e a s gi v e n, b y w a y 
of a m o difi c ati o n of t h e R e q u e st, t h at it w a s 
e m b r a c e d i n t h e E x c e pti o n t o t h e r ef u s al t o 
c h a r g e a s r e q u e st e d, b e c a u s e t h at it s elf, i. e., 
t h e c h a r g e a s gi v e n, w a s t h e r ef u s al, — t o t h e 
e xt e nt t h at t h e r e w a s a r ef u s al, e s p e ci all y as 
t h e c h a r g e a s . gi v e n, o n it s v e r y f a c e a n d i n it s 
v e r y w o r d s, p u r p o rt s t o b e t h e J u d g e’s c h a r g e 
or r ef u s al t o c h a r g e a s h er e r e q u e st e d, N o w, 
cl e a rl y, a p a rt f r o m w h at t h e J u d g e di d c h a r g e, 
hi s r ef u s al t o c h a r g e a s r e q u e st e d, w a s Er r o r, 
f o r w hi c h t h e r e s h o ul d b e a r e v e r s al, et c. B ut

■ x  ¿t * * * ^ A
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the error o f this refusal to ch arge  as requested, 
is accentuated, w h en coupled as it w as w ith  
the grosser error in the ch arge  as g iv en . T h e  
charge as g iv en  m ade it Mrs. Burns’ d u ty  to 
wait for the w a g o n  to pass first, ( o n ly )  w h en  
“she saw that the butcher wagon was 
going to run her down.” O n ly  then, did 
the charge m ake it “ h e r  d u t y  t o  e s c a p e  a n d  l e t  

th e  b u t c h e r  w a g o n  g o  b y ."  T h a t is, proceed ed  
the charge,— “ s h e  c o u l d  n o t  r u s h  b l i n d l y  i n t o  

d a n g e r ;” w hich w as quite  eq u ivalen t to sa y in g  
that she could  w ith  im p u n ity  take  a chan ce on 
danger, or stan d  in d an ger, or to s o m e  n e g li-
gent extent g o  into  d anger; so lo n g  as she did  
not r u s h  b l i n d l y  into it. It w ould  be difficult 
for the learned trial Judge to m ista k en ly  m is-
inform and m isinstruct the Jury m uch w orse 
than this.

P O IN T  VI.

There w as m anifest E rror in the C h arge  on 
p, 71, 1. 12-21. See E xcep tio n  sign ed  and 
sealed, p. 76, 1. 20-30. See E rror A ssig n e d  
bottom p 8i, top, p. 82. T h is ch arge  w as g iv en  
apparently as a m odification  o f a request to 
charge, but E xcep tio n  to this ch arge  as g iv en  
was sp ecifica lly  sign ed  and sealed .

This instruction  to ld  the Jury that M rs. 
Burns “ w ould be g u ilty  o f w h at the la w  calls 
C ontributory N e g lig e n ce , and w ould  not be 
entitled to recover in this case” (o n ly )  “ if  she 
failed in her lega l d uty, a n d  ihe accid en t 
resulted w h o l l y  o r  m  m a t e r i a l  p a r t  b y  such 
failure.” Such w as the exact la n g u a g e  o f the 
instruction; that is, that the in ju ry  m ust have 
resulted w h o lly  or m a teria lly  from  her n e g li-
gence, to disentitle her to recover.
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T h a t i s n o t t h e L a w . N e i t h e r a s t o t h e w o r d 

“ w h o ll y ” o r t h e w o r d “ m a t e r i a ll y, ” i s i t t h e 

l a w i n N e w  J e r s e y, o r i n a n y o t h e r C o m m o n 

L a w  S t a t e.  A s t o. t h e w o i d  “ w h o ll y , ” i t i s n o t 

t h e l a w i n a n y S t a t e.  A n d  I d o u b t i f i t i s t h e 

l a w, e v e n a s t o t h e w o r d “ m a t e r i a ll y, ” i n 

a n y S t a t e.  T h e  l a w  i n N e w   J e r s e y i s 

l ai d d o w n b y o u r C o u r t o f E r r o r s a n d A p p e al s, 

“ u n a n i m o u sl y, i n N . J . E x p . C o. V. N i c h o l s , 4 

“ V r. 4 3 9 , a s f oll o w s, vi z : - “ B u t i f t h e pl ai n ti f f’ s 

“ n e g li g e n c e i s e s t a bli s h e d, t h e c o m p a r a ti v e 

“ d e g r e e s o f t h e n e g li g e n c e o f t h e p a r ti e s i s i m- 

“ m a t e ri al, f o r t h e r e a s o n t h a t i t w o u l d b e i m -

p o s s i b l e  t o s a y t h a t, w i t h o u t s u c h f a ul t o n hi s 

“ p a r t, t h e o c c u r r e n c e w o u l d h a v e h a p p e n e d. 

“ T h e i n j u r y m u s t b e a t t ri b u t a b l e t o t h e d e f e n -

d a n t' s  n e g li g e n c e, a n d t o t h a t al o n e; if o c c a -

s i o n e d , i n a n y d e g r e e  b y t h e pl ai n ti f f’ s o w n 

“ n e g li g e n c e, h e i s w i t h o u t r e d r e s s. B a r n e s v.  

“ C ol e , 2 1  W e n d. 1 8 8 : H a r k fi el d v. R o p e r, i b. 6 1 5 ;  

“ Si m p s o n v. H a n d, 6  W h a r t.  3 ,1 1 / H a w k i n s v.  

“ C o o p e r , 8  C. &  P . 4 7 5 ; S m i t h v. S m i t h , 2  Pi c k -  

“ 6 2 1 , 6 2 3 / W il d' s a d m r v. T h e H u d s o n R i v e r  

“ R. R . C o., 2 4  N . Y .4 ^ 0 ; — U n l e s s t h e a c t o f t h e 

“ d e f e n d a n t a m o u n t e d t o a w il f ul t r e s p a s s o r 

/ •i n t e n ti o n al w r o n g. B r o w n ell v. F l a g l e r,  5  H ill  

“ 2 8 2 / W y n n v. A ll a r d ,  5  W. &  S. 5 2 4 ; V a n d e-  

“ g r i f t v. R e d i k e r, 2  Z a b.' 1 8 5 , 1 8 9 -”

“ A n d a g a i n b y o u r h i g h e s t C o u r t, u n a n i m -

o u s l y , i n D r a k e v. M o u n t,  4  v r. 4 4 5 » vl z: — ■ 

‘ T h e  n e x t i n q u i r y will b e w h e t h e r t h e pl ai n ti ff, 

“ o n hi s p a r t, w a s g u il t y o f n e g li g e n c e o r w a n t 

“ o f o r d i n a r y c a r e, w h i c h i n a n y wi s e c o n t ri b u -

t e d  t o t h e i n j u r y.  I f h e w a s, h e c a n n o t, 

“ r e c o v e r.  T h e l a w s a y s t h a t a l t h o u g h t h e 

“ d e f e n d a n t w a s g u il t y o f g r o s s n e g li g e n c e,
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“ whereby the plaintiff w as in jured, yet, if the 
“ plaintiff w as g u ilty  o f any n eg ligen ce  or w an t 
“of care w h ich  con tribu ted  to the in jury, he 
“ cannot recover. N o  m atter how  gross the 
“carelessness o f the defen d an t; if the plaintiff 
“ was also careless, he has no la w fu l cause of 
“action:”

“ A n d  see Beach on Contributory N egligence, 
“ 2nd Ed., par. 3 4 , p. 4 3 , v iz :— “ T h e  true rule 
“ is that if n eg ligen ce  o f the plaintiff contribu-

t e s  in any degree to  cause or occasion  the ac-
c id e n t, there “ can be no re co v e ry .” (T h e  
“ italics are the auth or’s).

Ibid  p. 4 3 , par. 3 4 , v iz : “ T h e law  refuses to 
“apportion d am ages in such a case, or to 
“ weigh the w ro n g  o f one p a rty  over 
“ against the fau lt o f the other, and thus strike 
“ a balance, and, a c co rd in g ly , w hen the p la in -
t i f f ’s n eg ligen ce  is in any degree, how ever 
“ small, con tributory to the in ju ry , he has no 
“ rem edy. T his is the v e ry  essence o f the law  
“ of C on tribu tory N e g lig e n c e .”

Ibid , p. 4 5 , par. 3 5 , v iz . “ T h e principle 
“ underlying all the decisions seem s to be, and 
“ verily it is the o n ly  sound basis upon w hich 
“ they can rest, th at w h en ever the p la in tiff’s 
“case show s any want o f ord in ary care under 
‘‘the circum stances, even  the sligh test, co n -
tr ib u tin g  in any degree, even  the sm allest, as 
“ a proxim ate cause o f the in ju ry  for w h ich  he 
‘‘brings his action, his righ t to reco ver is there- 
“ by d estro yed .” A n d  see note, p. 1 6 ; p. 2 3 ; 
p. 4 3 ; p. 4 4 , o f Beach on Con. Neg.
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POINT VII.

Fifth Request to Charge, p. 63, Excep-
tion 7 , p. 76. Assignment of Error 7,
p. 82.

In the abstract, this proposition m ay not be 
sound, because it w o u ld  estop  Mrs. Burns 
from  crossing before the w a g o n  (cart), if she 
saw  it com in g, no m atter how f a r  away. B ut by 
e v e ry  th eo ry  o f the case, the cart w as near her' 
hence, w hen this request is consid ered  co n -
crete ly  in con n ection  w ith  the essential facts 
and theories o f the case, the proposition in 
this request w as g o o d  law , and m ust mean 
that if  she saw  the w a g o n  co m in g  fast and 
near her, and y e t started to cross before it, 
that then, for ta k in g  such chance to cross first, 
she should not recover;* and refusal to so 
charge, on request, w as Error.

POINT VIII.

Sixth Request to Charge, p. 63. Excep-
tion 8, p. 7 7 . Assignment of Error, p. 82.

T h is request to ch arge w as sound. T he 
o n ly  vice, if any, and I d o n ’t adm it that 
an y v ice  could  be im puted to it is, ( 1) 
that it im plies that M rs. Burns did  attem pt to 
cross in front o f the cart; or ( 2 ) that the word 
‘ ‘ co u ld ” exacts too m uch care o f her. But 
that im plication  w as proper, because it w as an 
adm itted fa c t  in the case, on her th eo ry  o f the 
case, as w ell as on d efen d a n t’s th eo ry  o f case, 
that she did attem p t to cross in front. See 
S u p r a : - G, H. and I. .

A n d  the use o f the word “ co u ld ,” w as not



25

exacting too m uch care on her part, for it says 
“ could,” * *  * by not attem pting to cro ss—  
which w as but m erely  o rd in ary  care.

POINT IX.

A ssign m en t o f  error, 9 , is on a m od ification  
in the charge, o f propositions em braced  in  
request 5 &  6  to  ch arge. A ssig n m en t 9 , is 
treated o f above in P oin t V .

POINT X.

T he ch arge on w hich this assignm ent is 
based, is ab so lu te ly  erroneous, and should set 
this verd ict aside, unless the absence o f a 
specific excep tion  leaves the assign m en t base-
less. A c co rd in g  to this instruction , one o f 
the conditions upon w h ich  the ju ry  w ere to ld  
they could  find for the plaintiff, wras this, 
nam ely— “ T h a t the defendant had fa iled  to 
satisfy the ju ry  that there w as co n trib u to ry  
negligence on the part o f M rs. Burns. T h is 
im pliedly im posed upon the defendant the 
burden o f so sa tis fy in g  the ju ry . T h e  sh ow in g 
of contributory n eg ligen ce , does not have to  
come from  the d efen d an t. If it com es in a n y  
w ay, that deprives the plaintiff o f reco very .

V e ry  resp ectfu lly  subm itted,

T H O M A S  F. N O O N A N , 

A tto rn e y  and of C ou n sel for D efen d an t
(P la in tiff in E rror).

Feb ruary Term , 19 0^ .
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ÎHubson (County Circuit Court.
September Term, 1904.

S a b a h  B u r n s  e t  a l .,

Plaintiffs,

vs. > Tort.
R i c h a r d  E c k e r t ,

Defendant.

10

Tried before Hon. Charles W. Parker, Judge 
and a Jury;.

October 31, 1904.

H. R. Cruse, Esq., for Plaintiff.

John J. Mulvaney, Esq., for Defendant.

W R IT OF ERROR.
N e w  J e r s e y ,  ss,:

THE ST A T E  O F N E W  J E R S E Y  to 
our Circuit Court of our County of 
Hudson, G R E E T IN G :

Because in the record and proceedings ^  
and also in the giving of judgment in 

the plaint which was in our said Court between 
Sarah Burns and Joseph Burns, her husband, 
plaintiffs, and Richard Eckert, defendant, in an ac-
tion in tort, manifest error hath intervened as it 
is said, to the great damage of the said Richard 
Eckert as by his complaint we are informed.

We being willing that the error, if  any there be, 
should in due manner be corrected and full and 40



speedy justice done to the parties aforesaid in this 
behalf, do command you that if judgment be there-
upon given, then you cause a transcript of the rec-
ord of that judgment and all things concerning the 
same to bo brought before our Supreme Court on 
the fourth day of December next, with this writ; 
that the record and proceedings aforesaid being in-
spected we may further cause to be done thereupon 
what of right and according to the law and custom 

10  of the State of New Jersey ought to be done.

W IT N E SS, W ILLIA M  S. GUMMERE, 
ESQ U IR E, Chief Justice of our said Su-
preme Court, at Trenton, the fourteenth 
day of November, one thousand nine hun-
dred and four.

WM. R IK E R , JR., Clerk. 

John J. Mulvaney, Attorney.

2Q _____

RETU RN  TO W R IT  OF ERROR.

NEW  J E R S E Y  SU PR EM E COURT.

Sa b a h  Burn s  and Husband,

30 vs.

R i c h a r d  E c k e r t ,

t In Tort.

The answer of Charles W . Parker, Esq., one of 
the Judges of the Circuit Court within named, the 

record and proceedings of the plaint w h e re o r  

mention is within made, with all things to u c h in g  

40 the same, I certify to the Justices of our S u p r e m e
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Court of the State of New Jersey, at Trenton, at 
the day and year within contained, in a certain 
schedule to this w rit annexed,, as I am command-
ed. ** >* 4 •*•/’ .  ̂ 1 . * J -

C. W . P A R K E R ,
Judge.

D ECLARATIO N .

Hudson County Circuit Court of the 
Sixteenth day of February, Nineteen 
Hundred and Four.

Hudson County, ss.:

RICHARD ECK ER T, the defendant in this 
suit was summoned to answer unto SA R A H  
BURNS and JO SEPH  BURN S, her husband, the 
plaintiffs therein, in an action of tort, and there-
upon the said plaintiffs by Howard R. Cruse, 
their attorney, complain:

For that whereas, the said defendant, on the 
fifth day of December, nineteen hundred and 
three, at the City of Jersey City, in the County of 
Hudson and State of New Jersey, owned, man-
aged and controlled a certain meat or butcher’s 
wagon and horse, then being driven by said de-
fendant’s servant in a Southerly direction through 
and along a certain public street or highway, 
known as Monmouth Street, where the same in-
tersects and crosses a certain other public street 
or highway known as F irst Street in the City of 
Jersey City, County of Hudson aforesaid, in the 
transaction of said defendant’s business and it 
thereby became and was the duty of the said de-
fendant to exercise due and proper care in using 
and managing said horse and wagon, 
while being driven and run along said
Monmouth Street, where the same in-

10

20

30

40
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tersects and crosses said F irst Street, so 
as to avoid colliding with and running into per-
sons law fully crossing from one side of said Mon-
mouth Street to the other, and to manage and 
drive said horse and wagon at such a rate of 
speed as to keep the same within safe and proper 
control, so as to do no injury to the said plaintiffs.

Y e t the said defendant not regarding his duty 
in that behalf, did not exercise due and proper 
care in using and managing said horse and wagon 
while being driven and run along said Monmouth 
Street, where the same intersects and crosses said 
First Street, so , as to avoid colliding with 
persons law fully crossing from one side of said 
Monmouth Street to the other, and did not drive 
said horse and wagon at such a rate of speed as 
to keep the same within safe and proper control 
so as to do no injury to said plaintiffs, but wholly 

2 0  failed and neglected so to do.

That said horse and wagon while being driven 
in a Southerly direction through and along said 
Monmouth Street, where the same intersects and 
crosses said First Street in the City of Jersey 
City, County of Hudson aforesaid, on the day and 
year aforesaid, was so negligently and carelessly 
driven and managed by said defendant’s servant, 
in charge thereof, that one of said plaintiffs, 
Sarah Burns, w ife of Joseph Burns, without any 
fault or negligence on her part, and solely through 
the carelessness and negligence of said defend-
ant’s servant, was knocked down and run over by 
said horse and wagon while she was crossing 
from the Southeasterly corner to the Southwest-
erly corner of Monmouth and F irst Streets, afore-
said, whereby the said plaintiff, Sarah Burns, 
lost the sight of her right eye, and sustained a 
broken collar bone, and without any fault or neg- 

40 ligence on her part wras seriously, painfully and
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permanently injured, braised and wounded in and 
about her eyes, head, shoulders, back, sides and 
thighs and she was and is disabled for life, w here-
by she then and there became sick and sore, lame 
and disordered, and so remained and continued 
for a long space of time, to wit, hitherto, and now 
is and in the future and for the balance of her life 
will be sick, sore, lame and disordered, during all 
of which time she, the said tearah Burns, suffered 
and endured great pain and agony, and was, still 1 0  
is, and in the future w ill be hindered and prevent-
ed from transacting and performing her necessary'  ̂
affairs and business by her during all that time to 
be performed and transacted, to wit, at Jersey7 
City, in the County of Hudson, aforesaid, to her 
damage eighteen thousand dollars.

AND also by means of the premises, the said 
plaintiff, Joseph Burns, husband of the said Sarah 
Burns, during all that time, hitherto, lost and was 2 0  
deprived of the company, aid and assistance of 
the said Sarah Burns, his wife, which he might 
and otherwise would have had, and the said Sarah 
Burns, as by reason of her said injuries, became 
and is permanently disabled from rendering and 
affording to the said Joseph Burns, in the future, 
that aid, comfort and assistance in and about his 
household and domestic affairs, that she other-
wise could and would have done and also thereby 
the said Joseph Burns, lost the services and as- q q  
sistance of his wife, the said Sarah Burns, for a 
long space of time, to wit, from the day and year 
aforesaid, up to and until the present time; and 
thereby also the said Joseph Burns, was obliged 
to and did devote and consume a large amount of 
time in attendance upon his said wife, and also by 
reason of the premises, the said Joseph Burns was 
obliged and forced to lay out and expend a large 
sum of money, to wit, the sum of live hundred dol-
lars, in and about endeavoring to cure his said 40
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w if e of li e r s ai d b r ui s e s a n d i nj u ri e s af o r e s ai d t o 
wit, a t J e r s e y Cit y, i n t h e C o u n t y of H u ds o n, 
af o r e s ai d, t o t h e d a m a g e of t h e s ai d J o s e p h B ur ns, 
t w o t h o u s a n d d oll a r s.

A N D, T H E R E F O R E , t h e y, S a r a h B u r n s a n d 
J o s e p h B u r n s, h e r h u s b a n d, t h e s ai d pl ai ntiff s 
b ri n g t h ei r s uit, & c.

H O W A R D R. C R U S E,
1 0  A t t o r n e y f o r Pl ai ntiff s.

P L E A .

H U D S O N C O U N T Y C I R C U I T C O U R T.

2 q   R i c h a r d  Ec k e rt , 

a d s.

S a r a h  Bu r n s  a n d J o s e p h  B u r n s ,

A n d t h e s ai d d ef e n d a nt, b y; J o h n J. M ul v a n e v, 
hi s att o r n e y, c o m e s a n d d ef e n d s t h e w r o n g a n d i n- 
j u r y, w h e n, et c., a n d s a y s t h a t h e i s n ot g uilt y of 

® ■ t h e s ai d s e v e r al s u p p o s e d w r o n g s a n d gri e v a n c e s 
a b o v e l ai d t o hi s c h a r g e, o r a n y o r eit h e r of t h e m, 
o r a n y p a r t t h e r e of i n m a n n e r a n d f o r m a s t he 

s ai d pl ai n tiff s h a v e a b o v e t h e r e of i n t h ei r s ai d d e-
cl a r a ti o n c o m pl ai n e d a g ai n s t hi m. A n d of t hi s he 

p u t s hi m s elf u p o n t h e c o u n t r y, et c.

J O H N J. M U L Y A N E Y,
A t t’ y. f o r D ef e n d a nt.

I n T o rt. 
y Pl e a.

4 0  Pl e a d ul y s w o r n t o.
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HUDSON CIR CU IT COURT.

Therefore to try the issue above joined let a jury 
come before the said Circuit Court, at Jersey City, 
aforesaid, on the thirty-first day of October, 1904, 
as yet of the term of September, in the year of our 
Lord, one thousand nine hundred and four, who 
neither &c., by whom &c., to recognize, &c.-, be-
cause as well, &c., the same day is given to the par-
ties aforesaid, at which day before the said Circuit ^ 0  
Court come the said parties by their attorneys 
aforesaid, and the jurors of the jury above men-
tioned also come, to speak the truth of the mat-
ters aforesaid, being chosen, tried and sworn, say 
upon their oath that the said defendant is guilty 
as the said plaintiffs hath thereof above com-
plained against, and they assess the damages 
of the plaintiffs on occasion of the premises, 
at three thousand dollars for Sarah Burns, and 
five hundred dollars for Joseph Burns, over 20 
and above their costs and charges by the said 
plaintiffs and their suit in this behalf expended.

Therefore, it is considered that the said plaintiffs 
do recover against the said defendant their dam-
ages aforesaid, in manner aforesaid found, and al-
so Thirty-five dollars and seven cents, for their 
said costs and charges by the said Court now here 
adjudged, and which said damages, costs and 
charges in the whole amount to Three thousand 
five hundred and thirty/-five dollars and seven 
cents ($3535.07).

And the said defendant in mercy, &c.

Judgment entered and signed this thirty-first 
day of October, 1904.

C H A R LE S W. P A R K E R , Judge.

40
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HUDSON CO U N TY CIR C U IT  COURT.

Sa r a h  Burn s  and Jo se ph  Burns ,

10

vs.

R icha rd  Eck e rt ,

* In Tort.

Be it remembered that on the thirty-first day 
of October, nineteen hundred and four, at the Cir-
cuit holden at Jersey City, in and for the County 
of Hudson, before the Honorable Charles W. Par-
ker, Circuit Court Judge, the issue in the above 
stated cause between the said parties pro ut the 
pleadings, came on to be tried by a  jury for that 
purpose duly empanelled, and thereupon the said 

20 Sarah Burns and Joseph Burns, her husband, 
plaintiffs, through their counsel, Howard R. Cruse, 
to maintain the said issue on their part called upon 
as witnesses the persons named below, who, being 
duly sworn, testified as follows:

H OW ARD  R. CRUSE,
For the Plaintiffs.

JOHN J. M U LVAN EY,
oA For the Defendant.

This cause was tried at the Hudson Cir-
cuit, October 31st, 1904, before Honorable 
Charles W. Parker, Circuit Court Judge, 
with a jury.

40
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Mr. Cruse opened the case to the jury on 
behalf of the plaintiff.

MRS. SARAH BURNS, sworn as a witness on 
behalf of the plaintiff, testified as follows:

DIRECT EXAM IN ATION  by Mr. Cruse:

I am one of the plaintiffs in this suit. I recollect 
the 5th day of last December, and about six o’clock 
in the afternoon of that day I was on the corner of 
First and Monmouth, going from the baker’s to the 
butcher’s, going across the street. I was going up-
town. I was going from this side to the other side, 
from the southeasterly to the southwesterly corner 
of Monmouth and First streets.

(It is admitted that F irst Street runs east 
and west and Monmouth Street runs north 
and south to a distance about 50 feet south 
of First Street, when it takes a jog to the 
si nth west. On the southeast corner, of First 20 
and Monmouth is a baker’s shop, and on the 
S. W. corner, at the time of this accident, 
was a saloon.)

Q. (The Court.) W hat butcher shop were you 
going to? A. It was an Italian butcher shop, it is 
about three doors from the corner, it is on F irst 
Street, three doors above the southwest corner. I 
was going to that butcher shop.

Q. When you started to cross the street did you 
take any notice? A. Yes, sir, I took notice, I seen 
a wagon coming down, a grocery wagon coming 
down towards me on First Street.

Q. How were you going, where were you? A. I 
was going up.

Q. Were you on the cross walk or weren’t  you?
A. Not when I seen the horses and wagon coming 
down; I was going on the crosswalk, and then 1 
went down until I got to the tail end of the wagon, 
to the back of the wagon. 40
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Q. When you crossed the street did you go on 
the crosswalk or didn’t you? A. Certainly I was 
on the crosswalk.

Q. Before you stepped upon the street did you or 
did you not take any observation of Monmouth 
street? A. Yes, I was crossing Monmouth street, 
certainly it was Monmouth street I was crossing 
and I seen the wagon coming down towards me 
and then I went to pass it.

10  Q. Did you see anything else? A. No, nothing.
Q. Did you look? A. I did certainly look.
Q. You were crossing from the southeasterly to 

the southwesterly corner of Monmouth and First 
streets, just tell the Court and jury what happen-
ed? A. W ell, I passed by and this wagon was com-
ing down, and as I passed by this wagon, this oth-
er wagon come across the street in full speed and 
the driver had a cap down on his ears like this and 
he wa* looking up this way, (indicating.)

20 Q. Up which way? A. He was looking up First 
street, and I was going up F irst street, he was 
looking up that way. And the horse coming this 
way (indicating.) So I put up my hands and hol-
lered, and as I did I made a spring back to the 
sidewalk, and the horse come over me and I got 
cut there (indicating) and the shaft of the wagon, 
some part— I think it was the shaft— hit me here 
(indicating), and then my collar bone.

Q. Which shaft of the wagon hit you? A. I think 
it was the shaft nearest to the sidewalk, nearest 
to the side I was going.

Q. How fast was the horse going? A. Coming in 
big speed, good, fast speed.

Q. Did you recognize the driver? A. Yes, I know 
the driver and know the wagon.

Qv Had you ever seen him before? A. Certainly, 
I was in Mr. Eckert’s store from time to time for 
meat and I seen the driver coming in and out;

40 nFied to send the children to get there meats, but



11

this was a cheaper store and I used to go there,
Q. Did you at that time know Mr. Eckert? A.

Yes, sir.
Q. Did you recognize the driver? A. Certainly.
Q. Whom did you recognize the driver as being?

A. Mr. Eckert’s driver.
Q. Did you recognize the wagon? A. Mr. Eckert’s 

wagon.
Q. Had you ever seen it before? A. Certainly, I 

seen it many a time.
Q. Where? A. Coming around my door with er-

rands, and delivering messages.
Q. How were you going across that sidewalk, 

were you walking? A. Yes, walking.
Q. At an ordinary rate of speed? A. Yes, I was 

walking just to get where I was going, doing my 
shopping.

Q. Do you know what time of day was this? A.
It was around six o’clock, I couldn’t say to the 
minute, but maybe a few minutes before six.

Q. Was it dark or light? A. It was plenty light 
there, there was light, plenty of light there.

Q. Was there an electric light on that corner? A.
Yes.

Q. On which corner? A. It come out that way on 
the street (indicating, and it stuck out on a pole, 
an arm.

Q. How far out in the street does that stick? A.
Well, I couldn’t tell you, it is quite a distance, but ^  
I couldn’t tell you how long.

0. Anywhere near the middle of the street? A.
Well it wasn’t to the middle of the street, but it 
was plenty of light, I seen everything.

Q. (The Court) : Which corner was that light 
on? A. The baker’s corner, the southeast corner.

Q. (The Court) : W as the pole near the curb? A.
Well, I suppose it was near the curb, I didn’t take 
no notice, but it wTas near it.

Q. Was it light there, or wasn’t it? A. Yes, plen- 40
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ty, there was light enough, quite bright.
Q.How far away from you would you say the horse 

and wagon was when you first observed it? A. Well 
it was about 8 or 10  feet, maybe 10 , about 8 or 10, 
the best way I can judge.

Q. The van that was driving past you the other 
way, down F irst street, what rate of speed was 
that going? A. W ell, quiet, going nice, and— (in-
terrupted. )

10  Q. Trotting? A. W ell, no; not quite trotting,kind 
of fast walking.

Q. W as that wagon making any noise? A. Yes, 
certainly it was.

Q. Did that or did it not attract your attention? 
A. No, nothing attracted my attention; I was go-
ing straight until I seen the horse coming along.

Q. I mean after you had got on the street did that 
wagon attract your attention or didn’t i t ; did you 
notice the van? A. Certainly, I noticed the van; it 

20 attracted my attention so that I seen it Coming 
down, and I passed up by and there was nothing 
else around it that I took notice of but the wagon, 
the covered wagon.

Q. When Eckert’s wagon drove into you what 
injuries did you receive? A. W ell, that bone was 
broken (indicating right cheek bone) it sticks out 
yet, and my jaw  bone was broken, and there was 
five stitches put here, in the eye, (indicating right 

30 e-̂ e') e,̂ e *s dislocated from the frame up there.
Then my collar bone was broken (indicating right 
collar bone).

Q. After you fell where were you taken and by 
whom? A. Well, at the present I didn’t knowybut 
then I knew I had been to the drug store.

Q. (The Court) : Where were you when you first 
knew anything? A. I was in the drug store.

Q. Who Avas there with you? A. Mr. Eckert’s dri-
ver brought me there.

40 Q. Did you hear any conversation there? A. Well.
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no; I don’t remember; after I fell to the street I 
don’t remember anything right.

Q. Before you fell to the street when you say 
you hollered and attempted to jump, which way 
did you attempt to jump? A. I tried to go ahead 
where I was going to get on the sidewalk, I was the 
nearest to it.

Q. After you came to in the drug store where 
were you taken? A. I was taken home to my own 
home. 1 0

Q. How long were you there? A. I was there un-
til the next day and the doctor come and said I was 
so badly injured I had to go to the hospital.

Q. What hospital did they take you to then? A.
St. Francis Hospital.

Q. How long were you in St. Francis Hospital?
A. I was there one month and a day, I went in on 
the 6th, and come out on the 7th, but Iwasn’t able 
to come out then. I asked the doctor to let me 
home; that was the day the plaster of Paris was 20 
taken off of me. I was in pain; that part of me 
had no feeling at all, this part was all pain. (In-
dicating left side). My arm here was crushed (in-
dicating), across my hips was very sore, my ankle 
where I fell on the paving stones was cut, and my 
shoulder was crushed.

Q. Do you suffer any pain now? A. Yes, when it 
is getting cold. I suffer, my eyes pain, my head 
is sore like, if I stoop down like that, if I stoop q q  
down and just be getting up again I am sore, then 
the pain comes right through my eyes and I get 
so nervous.

Q. What was the condition of your health before 
this accident occurred? A. Fine, my health was 
first rate.

Q. How was your eye sight? A. Fine, I sewed 
at the machine until eleven o’clock Friday night 
before I got hurt.

Q. Which eye was it that was put out? A. My 40
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right eye.
Q. Can yon see? A. Not a thing; this eye is en-

tirely gone (indicating right eye), and the other 
ain’t so strong.

Q. Joseph Burns is your husband? A. Yes, sir.
Q. How many children have you? A. I have three 

children living, I am the mother of eleven children 
and I have three living.

Q. Before you received those injuries were you 
10 in the habit of doing your own house work? A. 

Always, and I took in sewing besides.
Q. How old is your-husband? A. He was 79 the 

1 -lth of this month.
Q. Were you in the habit of caring for him? A. 

Certainly, helped him along, I was working.
Q. Since then have you experienced any difficul-

ty in doing your house work? A. Certainly, I can’t 
put buttons on my own children’s clothes; I can’t 
do any sewing at all.

20 q . Have you been able since you received these 
injuries to perform your household duties and give 
your husband the aid, comfort and assistance you 
gave him before? A. No, sir; I am not able to take 
care of myself.

Q. Who was the first doctor that saw ypu? A. 
Dr. Sauer was the first doctor, he put the stitches 
in my eye in the drug store.

Q. After you came from the hospital, who attend- 
gQ ed you? A. Dr. Sauer.

Q. When did Dr. Sauer first see you? A. In the 
drug store, he was in the drug store when I went 
in.

Q. How long after you received the injuries. A. 
Bight away, he was in there when I went in with 
the driver.

Q. Has Dr. Sauer been attending you since you 
came out of the hospital? A. Yes.

Q. Ever since? A. Y es; whenever I wanted any- 
4»* thing it was Dr. Sauer I bad, since I left the hos-
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pital.
Q. I would like to have the jury see your eye?

(In answer to the question, the witness 
exhibits here eye to the jury.)

Q. Have you suffered any inconvenience from 
your arm and shoulder where your collar hone was 
"broken? A. Oh, yes; I can’t use it at all some-
times, I can’t sweep, my arm hurts, at the collar 
bone, where the horse must have stepped on it, I 
can’t do anything backwards.

Q. Has it gone down into your hand any? A. 
Yes; there was a splinter which hurt me considera-
ble these last five or six months; the last week it 
was around here (indicating), and my hand was 
swollen; now the swelling has gone hack again ; I 
don’t feel i t ; I don’t know where it  is.

Q. Were all those injuries you have testified to 
the result of that occurrence? A. Yes, sir; I was in 
perfect health, nothing wrong with me.

CROSS EXAM INATION B Y  MR. M U L Y A N E Y :
Q. How far away from that place of the accident 

is this drug store that the driver took you to? A. 
I don’t know; I know this happened at the corner 
of First and Monmouth, and the druggist is at the 
corner of Cole and Newark avenue.

Q. That is two blocks away— it is a block from 
Monmouth to Cole, is it not? A. Yes.

Q. And it is about a block from First street to 
Newark avenue? A. W ell, that is the drug store.

Q. How did he take you to the drug store? A. 
Well, he helped me, he held me up.

Q. You walked there? A. I must have walked 
there, for I got there somehow.

Q. Did you walk any place else before you got 
to that drug store? A. Not that I know.

Q. Didn’t you walk to another drug store? A. 
I don’t know.

Q. And they refused to treat you there? A. I

10
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don’t know; after I fell to the ground, I can’t 
think.

Q. But you did walk? A. I got there, I must have 
walked.

Q. You did walk there, didn’t you? A. I must 
have walked there, I suppose.

Q. Don’t you know that you did? A. No, I could 
not say, what happened to me; I know that the 
driver as I heard brought me there.

10  Q. You say you heard the driver brought you 
there? A. I was told after the driver brought me 
there.

Q. You don’t know that he brought you there? 
A. I think he brought me there.

Q. W hat made you think so? A. Because I was 
told he was there with me.

Q. You didn’t see him at the drug store? A. I 
don’t  remember; I seen him on the wagon before 
the wagon went over me, but I know who he was.

20 Q. (The Court) : Didn’t you say a  few minutes 
ago that you saw the driver at the drug store? A. 
I said the driver brought me to the drug store.

Q. (The Court) : Didn’t you say that when you 
came to in the drug store the driver was there? A. 
No, which was true, sir.

Q. (The Court) : You didn’t say that? A. No, I 
did not, if I did, I made a mistake, I am absent- 
minded, because I could not say it, i f  I did I made 
a mistake, if I said I saw the driver; I remember 
my daughter as being the first one I remember 
about seeing.

Q. Then you don’t know as a matter of fact that 
the driver did bring you there, you don’t know of 
your own knowledge that the driver brought you 
there? A. W ell, I don’t know who would bring me 
there.

Q. And you don’t know that you walked there? 
A. I walked there.

40 Q. W hat is that? A. I— after I got knocked down
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I can’t remember anything, before I was knocked 
to the ground I remember.

Q. Then you don’t know that you walked there?
A. I don’t for I couldn’t say I walked there, I don’t 
remember walking there. I remember being there 
but I don’t remember walking there.

Q. You say positively now that you do not re-
member walking from where you were struck to the 
drug store two blocks away? A. I couldn’t say that 
1 don’t remember it, but I don’t remember walking 1 0  
there, but of course I memorize that he must have 
brought me there, and after he knocked me down 
and walked over me my memory was no more.

Q. You don’t know how you got to that drug 
store? A. No.

Mr. Cruse: He means of your own know-
ledge, without somebody telling you.

Q. You say now positively, that you do not re-
member how you got to that drug store? A. W ell 20 
1 can’t say I am positive how I got to the drug 
store.

Q. I ask you if you are positive that you don’t 
remember how you got to the drug store? A. I 
don’t really remember how I got to the drug store.

Q. And the next you know was that you were 
being doctored in the druk store? A.Yes.

Q. And you saw Dr. Sauer there? A. Yes.
Q. And ypu did not see the driver there? A. No, gQ 

I don’t remember; I am mixed in it, I couldn’t give 
straight account of what happened to me after the 
horse and wagon went over me, but before that I 
remember.

Q. When you left the drug store where did you 
go? A. I went home.

Q. Where did you live at that time? A. I lived at 
the corner of York, on York near Monmouth.

Q. That was seven blocks away from the drug 
store,, wasn’t it? A. Yes. 40
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Q. There is Railroad Avenue, Wayne Street, 
Mercer Street, Montgomery Street, York Street, 
Newark avenue is the first street, that makes six, 
and one block west from Cole and Monmouth is 
seven blocks away? A. Yes.

Q. How did you get home? A. I telephoned for 
my daughter and my daughter and the manager in 
Mr, W aif’s place came up with her, and I got some 
refreshments at the store, I took it, something they 

1 0  gave me in the drug store, something they gave me, 
and when my daughter came they wanted to get 
the ambulance; then they had the stitches was in 
my eye, I remember that, I realized where I was 
then, T realized I was in the drug store. Then Miss 
Landon took my arm and my daughter, and then 
when I would feel weak I would wait awhile and 
then went on until I  got to the stoop; I walked 
home with the assistance of the two of them.

Q. W as your jaw bone treated that night? A. 
20 No; nothing but the stitches in my eye.

Q. You say when you saw Mr. Eckert’s wagon 
come you hollered? A. Yes.

Q. To whom did you holler? A. I hollered “oh” 
and I made a run.

Q. How soon after you saw the wagon did you 
holler? A. I made a holler and made a run at the 
time.

Q. Just as soon as you saw the wagon? A. As 
o n soon as I saw the wagon.

Q. The wagon was then about 10 feet away? A. 
8 or 10 , I can’t exactly measure how far, about 
that, that is as near as I can give.

Q. He was coming on a fast run, you say? A. 
He was coming on a fast run.

Q. How far were you from the sidewalk when 
you jumped? A. W ell, I was about two flags, I was 
nearer to the sidewalk where I ran to, I was near 
er the corner.

40 Q. How far away? A. There is about two flags i



1 9

guess I was.
Q. About six feet, would you say? A. I think it 

is six flags, and I was on the fourth flag.
Q. How many steps did you take? A. I didn’t 

count the steps, I made a run, and I don’t know.
Q. How many steps did you take from the time 

you saw the wagon until the wagon hit you? A. I 
couldn’t tell you.

Q. How far did y}ou go? A. I didn’t have far to
go. . ^

Q. How far did you go from the time you saw
the wagon until it struck you? A. I don’t know 
how far I would go, I couldn’t go to where I want- 
ed to, it was a very short distance.

Q. How short a distance? A. I couldn’t exactly 
tell you; I was about from here to there (indicat- 
mg.)

Q. From the witness stand to the corner of the 
jury box, about six feet? A. No, I say about here 
to there, the corner there where that gentleman is ¿ 0  

standing (indicating.)
Q. That is about six feet, isn’t it? A. I don’t 

know; I say on about two flags.,
Q. (Mr. Cruse) : You mean you were about from 

here to there (indicating)? A. Yes.

Mr. Cruse: Probably five or six feet.

Q. Is it from you or from the step here? A. From 
the step I mean. q q

Mr. M ulvaney: That is about four feet, 
isn’t it.

Mr. Cruse: I should say it was.

Q. You were that far away from the curb at the 
time you saw7 the w7agon? A. There was four flags 
passed, because I can go and see the place.

Q. You were that distance aw7ay at the time you 
saw the w7agon? A. Yes.

Q. Then you hollered and jumped? A. Y es; I 40
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hollered and ran the quickest way I could do it; I 
don’t know whether I jumped or ran, but I tried 
to go the quickest way I could.

Q. Did you hear the wagon coming? A. Yes, I 
did, I saw it coming.

Q. Did you hear it coming before you saw it? A. 
I saw the horse and the driver; I didn’t study 
about the noise or anything, when I looked I saw 
the horse 'and the driver; I heard the noise of the 

1 0  wagon, there wras one going down, and there was 
one coming this way, a covered wagon.

Q. You heard the noise of the covered wagon? 
A. I couldn’t say what wagon.

Q. How far across Monmouth street had that 
covered wagon gotten when you sawr the other 
wagon? A. I was at the corner, the wagon was 
coming down this way (indicating) ; I made to go 
up First street, the wagon come down First street; 
as I got to the tail end of the wagon this driver 

20 come across the street, across F irst street, as hard 
as he could drive, and then when I seen him— (in-
terrupted ).

Q. (Mr. Cruse) : On .Monmouth street, going 
south on Monmouth street? A. Yes; and then I 
made a run and as I did I got hit, I got shoved and 
I got hit here (indicating) and I got thrown 
down.

Q. You started across from the east side of 
Monmouth street on the crosswalk? A. Yes.

^0 A. Yes, sir; to get to First street, to get on the 
other side.

Q. To cross Monmouth street? A. Yes.
Q. You were in the cross walk of First street?

A. Yes.
Q. As you started to cross yon saw this covered 

wagon coming down First street? A. Yes, sir.
Q. W as that near the south side of First street 

where you were, was that wage:*1 near that side. 
40 A. It was not, it was coming down.



21

Q. It was on the right hand si'1« of F irst street, 
coming down, wasn’t it? A. Yes.

Q. And as you crossed First street this wagon 
proceeded down First street in an opposite direc-
tion to you and had just passed you when you saw 
this wagon of Mr. Eckert’s? A. Yes:

Q. And then you hollered and jumped? A. Hol-
lered or jumped or ran, the quickest way I could 
anyway.

Q. When you started across Monmouth street 1 0  
did you look up Monmouth street? A. I looked up 
First street; I seen there was nothing around; I 
couldn’t look Monmouth street, for the covered 
wagon was in front of me, but I looked up and 
down, looked this way, there was nothing coming, 
this wagon was passing me down and I was pass-
ing it up.

Q. This covered wagon that was coming down 
First street wasn’t the full width of Monmouth 
street, was it? A. No. 20

Q. I ask you at the time you started to cross Mon-
mouth street did you look up Monmjouth street to 
see if anything was coming? A. No, I didn’t look up 
Monmouth street; I couldn’t see nothing coming 
at that, and there was nothing coming at that, but 
the wagon was coming down First street.

Q. You didn’t see the wagon on Monmouth
street? A. Not until the covered wagon passed me
down. „

HOQ. Did you look before you passed the van wag- w 
on? A. No, but I looked after; I couldn’t look before 
that, for the wagon was here, and I was walking 
aside of the wagon.

Q. (Mr. Cruse) : No, but before you got to the 
wagon? A. Yes; I looked, sure I looked.

Q. Where were you when you looked up Mon-
mouth street? A. I come out of the baker’s and I 
was turning up to go up to the butcher’s.

Q. And you looked up Monmouth street? A. I 40



looked right here and I seen everything but this 
wagon coming down, and I seen the wagon was 
coming down straight and I went to go up straight.

Q. Did you see any wagon on Monmouth street? 
A. No, only the covered wagon on F irst street; I 
was on Monmouth street crossing, he was going 
down.

Q. You are quite sure that you looked up Mon-
mouth street? A. I did.

10 Q. And did not see this butcher’s wagon? A. 
No, I didn’t see the butcher’s wagon until after the 
covered wagon passed me.

Q. Y e t that butcher’s wagon was coming do\v?i 
Monmouth Street? A. It was coming across 
over F irst Street on Monmouth.

Q. You were crossing Monmouth? A. Yes, I 
was crossing Monmouth and the butcher’s wagon 
was coming down Monmouth crossing First 
Street.

•JO q . V ery fast? A. Yes, very fast.
Q. And you did not see it? A. No, I didn't 

see it until the wagon passed me by.
Q. Didn’t you see it before it  got to the north 

cross w alk of F irst Street? A. I seen it right 
as the covered -wagon passed me by.

Q. Didn’t  you see it before you saw the covered 
wagon? A. No, sir, I did not see it because it 
wasn’t there I don’t suppose.

•JO Q. Did you try to see it?  A. I wasn’t looking 
for such a thing at all, otherwise I wouldn’t get 
hurt; I didn’ t try to see it; I seen my way clear 
as I was going along down, I seen the cross walk- 
clear and the wagon coming do-wn, I seen no 
danger of anything.

Q. W here was this covered wagon when y011 
first saw it? A. It was down at the crossing.

Q. The middle of the block in First Street? A. 
No, it was coming that I knew it wasn’t turning

40 around, it was coming down straight.
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Q. It was right on the crossing, this covered 
wagon, of First and Monmouth Streets at the 
time you first saw it, was it? A. No, sir, it  was 
not.

Q. Where was it? A. It was coming on the 
corner this way, and I seen the horses didn’t turn 
around and I was at this corner facing up and I 
walked along like this until I got to the eijd of 
the wagon about here (illustrating,) and as I got 
to the end of the wagon I seen this horse coming 1 <> 
full force towards me, the same as this (illustrat-
ing), but it was further off. I hollered and the 
driver had a cap down over his ears and his face 
up towards First Street, and the horse coming 
this way; and then I made a run, the horse jump-
ed on me and the shaft of the wagon hit me here, 
(indicating), and threw me to the street, and I 
don’t know what happened after that, I can’t 
give no account, nor I can’t  give no account yet,
I am not capable, I tire in three minutes if I am 
excited and worried, and I am upset, I am nervous 
and upset.

Q. Tell us please, where was this covered 
wagon when you first saw it? A. I said it was 
at the corner of F irst and Monmouth, on that side 
of the street.

Q. It was right at the corner of F irst and Mon-
mouth when you saw it first? A. Yes, coming 
down that way. 30

Q. You waited to see whether it was going to 
turn around Monmouth, did you? A. I didn’t 
wait, the horses Avas far enough that I could see 
it wasn’t going to turn around.

Q. Then it was far enough beyond the crossing 
of First and Monmouth Streets to indicate to you 
that it was not going to turn around the corner ?
A. Certainly.

Q. And you then w alked across Monmouth 
Street, and by the tim e you had passed this 40
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wagon, both of you going in opposite directions, 
this butcher’s wagon came right on top of you?
A. Yes.

Q. And you were then only four feet away from 
the corner of F irst Street? A. W ell, about that.

Q. Didn’t this all happen in the middle of the 
block? A. It happened where I say it happened, 
it happened where I tell you it happened, right 
on the cross walk.

1 0  Q. Isn’t it a fact that it happened right in 
the middle of the block between First Street and 
Railroad Avenue? A. W hy, no, sir; why how 
could it happen there.

Q. (The Court.) W ell you say it didn’t? A. No, 
sir.

Q. Iiow  did you come to go to the butcher's 
shop on F irst Street if  you live right near Mr. 
E ckert’s? A. I w ill tell you; it was an Italian 
store started up; porterhouse steak, round steak 

2 0  or sirloin, you w ill get for 12  cents a pound; go 
to Mr. E ckert’s he w ill charge you 12 cents a 
pound for chuck steak. When I found this place 
out me and my sister-in-law alw ays used to go 
there, I would buy as much there for a dollar as 
I couldn’t buy for a dollar and a half in Mr. Eck-
ert’s store, and that is how I come to go there.

Q. A ren’t there any butcher’s shops between 
Mr. E ckert’s store and this store on First Street?
A. I don’t know about Mr. E ckert’s on the corner 

30 of Broad and Monmouth.
Q. I ask you if you know of any butcher’s shop 

* between Mr. E ckert’s and this store on First 
Street? A. I don’t know; that is the store I 
wanted to go to and that is the store I was going 
to.

Mr. Cruse: I object to it on the ground 
that it  is immaterial and irrelevant.

A. (Continuing.) No butcher's shops, shops 
40 that is.
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Q. How often had you seen this driver before?
A. Oh, I have seen him often; I would be by the 
window, I seen go around, pass up and down and 
in the houses, and in the house where I live, I 
have seen him different times.

Q. How often? A. I couldn’t  tell you how of-
ten, for I didn’t  count it up.

Q. How long had he worked for Mr. Eckert?
A. That 1 couldn’t tell you either.

Q. How long to your knowledge had he worked 10 
for him? A. I went a great deal through  ̂ the 
summer, I know I w ent there, I didn’t time it  or 
anything about it, until after the injury happened 
me, I couldn’t  tell you that.

Q. You didn’t bother to look up by whom lie 
was employed until after the accident, did you?
A. No, certainly, I wasn’t  interested.

Q. How did you know it w as Mr. E ckert’s w ag-
on struck you? A. Certainly I know it, why 
wouldn’t 1 know it.

Q. W hat kind of a wagon was it?  A. It was 
a light wagon, two wheeled wagon.

Q. Did you see it was Mr. E ckert’s wagon be-
fore it struck you? A. I seen it wras his driver, 
but I didn’t look at the number of the wagon, but 
Mr. Eckert’s driver, Mr. E ckert’s wagon, certainly 
I know it.

Q. You recognized the driver? A. Y es
Q. A t six o’clock? A. Around six o’clock.
Q. On a winter’s day, w ith an electric light be- 80 

hind him and his head covered w ith a winter cap 
and he was looking up F irst Street away from 
you?

Mr. Cruse: I object to that question on 
the ground that it contains a misstatement 
of facts; the electric light as she has testi-
fied was not behind the driver, but in front 
of him.

The Court: The electric light would be 40
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about alongside of him I should say; I think 
the evidence doesn’t show that the elec-
tric light was behind him.

Q. You were struck about four feet away 
from the southwest corner of F irst and Monmouth 
Streets, were you not? A. No, I was struck at 
that time in that place.

Q. About four feet away from the corner? A. 
I was not quite four feet away from it; I wasn’t 
near enough to get up on to it, to get safe; that is 
about all.

Q. This electric light ju ts out into the street 
from the southeast corner, the bakeshop? A. 
Yes, there was light enough, there was good 
light.

Q. The driver w as looking up First Street 
towards the left? A. He was sideways that way 
looking up, his face wasn’t towards the horse’s 

2 0  head, because I seen the horse’s head and I seen 
the driver.

Q. He had a cap that covered his head all but 
his face? A. There was a cap coming down this 
way (indicating), I knowT the fur cap he wore.

Q. It came down and covered his ears and his 
cheeks, didn’t it?  A. I don’t know how much of 
his cheeks i t  covered but I know it was the 
wagon and the driver.

(Question repeated) A. Not all of his cheeks 
30 wasn’t covered, I seen part of his face and his 

ears; his face wasn’t fu lly covered.
Q. The electric light was behind him, wasn’t 

it? A. I couldn’t  tell you exactly; I know there 
was light enough.

Q. His face was turned from you? A. His face 
was up that w ay (indicating.)

Q. His face was turned aw ay from you? A. 
His side face was towards me.

Q. His face was turned so he couldn’t see you? 
40 A. Certainly, he couldn’t see me; when I got my
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eye up I seen the side of the face.
n This winter night, six o’clock, with no light 

there , an electric light on the other side of the 
s tr e e t , y o u  recognized him as Mr. E ckert’s driver? 
A. I r e c o g n iz e d  h im  o n ' account of the wagon.

Q. You saw it was Mr. E ckert’s wagon before 
you were struck? A. Yes.

Q. How did you know it was Mr. Eckert’s 
wagon? A. Because I knew it was his wagon.

Q. How? A. W ell, I don’t know how.
Q. It was an ordinary butcher’s wagon, wasn’t 

it? A. The one I seen the most.
Q. Two wheeled cart, wasn’t it?  A. Ŷ es.
Q. Just like any other butcher’s wagon, wasn’t 

it? A. Some of them ain’t  covered and some of 
them is.

Q. How did you recognize this as Mr. E ckert’s 
wagon? A. Because it  w as that little  up and 
down wagon with the seat across it.

Q. Did you ever see any other up and down 
wagon with a seat across it  that didn’t belong to 
Mr. Eckert? A. I did.

Q. How did you recognize this? A. Because I 
knew it was his and I knew the driver.

Q. Did you see his name on it? A. No, I didn’t 
see the name on it; I got away from it.

Q. You didn’t see any name on it?  A. I didn’t 
wait to see it; wTien I saw it I ran; no time to 
read the name, I went where I wanted to go— 1 
wouldn’t be hurt.

Q. Had it been snowing that day or the day 
before? A. No, it hadn’t been snowing that day, 
but I think there was snow on the ground; there 
was a little snowr I think, I know it was a frosty 
cold night.

Q. Snow on the ground? A. Yes, I think so.
Q. On the street? A. No, there was none on 

the street.
Q. Where was the snow? A. I think there was

10
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snow each side of the street, though I didn’t judge 
that either.

Q. W as there snow on the sidewalk? A. No, 
it was kind of frosty, dry night; it wasn’t slippery, 
it was a d ry night.

Q. It was a dry cold? A. Yes.
Q. Dry and icy? A. Dry and cold, yes, no ice.
Q. W as there snow on the cobblestones the 

pavement? A. I don’t  know w hat was on the 
10  cobblestones at all.

Q. Tf there was snow there, you would have 
seen it wouldn’t you? A. I can’t  remember.

Q. W hy can’t you remember? A. Because I 
can’t remember; I know it was frosty weather 
and cold weather, I know there had been snow a 
few days before, but as to that snow on the street 
I didn’t take notice of it, I couldn’t tell you; I re-
member it wasn’t wet, the sidewalks was dry, it 
wasn’t slippery.

20 Q. It was freezing? A. I couldn’t tell you that; 
I was w ell wrapped up, I had a fur cape and a 
woolen hood on me; I didn’t feel the cold.

Q. W hy did you have that on? A. Because it 
was too damp.

Q. It w as freezing cold, wasn’t it? A. I 
thought it was cold weather.

Q. That is the roasoh you wore that hood and 
cape? A. Certainly, it w as the time to wear it, 

^ I suppose.
Q. W as it icy on the sidewalk where you were? 

A. No, not that I remember; I think there was 
snow each side of the street; that I am not posi-
tive, but I think so.

Q. There was snow each side of the crosswalk. 
A. No, each side of the crosswalk; I think it was 
after being snowing, I think it  was shovelled out 
of the guters on the sides of the street.

Q. Right where this wagon was going, wasn’t 
40 it? A. No, the wagon was coming down straight.
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Which wagon do you m ean ?
Q. The butcher wagon? A. The butcher wagon 

was coming straight across the street.
q . W asn ’t it running in snow ? A. I don’t 

know anything about it.
Q. Was the covered van running in snow? A.

I couldn’t tell you that, I don’t  believe it was; 
there was no snow, I don’t believe it was. running 
on snow.

Q. Then your recollection is there was no snow 10  
in the street at the time? A. That I didn’t study,
I couldn’t tell, th at I didn’t study, it was too 
damp for the snow; I know we had snow a few 
days before that.

Q. I ask you whether you remember if there 
was snow there or not? A. I told you all I re-
member. that I think there "was snow on the side, 
been shovelled on the side of the streets; it was 
a dry night, I had on my) slippers.

Q. Was there snow on F irst Street and on Mon- 20 
mouth Street away from the crossing? A. I 
know' there wras snowr piled on the sides of the 
street, I know, on my own home, when I came 
down the stoop there wms snow.

Q. Was this snow piled on the side of the street 
near the gutter? A. Certainly, I suppose near 
the gutter it w7as piled.

Q. How far away from the curb stone? A. I 
didn’t measure, I don’t know, I was not interest- ; q q  
ed in it.

Q. Was it farther awray from the curbstone 
than you were when you jumped? A. W here I 
jumped there w7as no snow or frost,, but farther 
back from there; wThere I jumped w as a clear 
crossvralk, there was no snow7 there; I was just 
going up, there was no snow there at all, the 
crosswalk and the sidewalk, and I was on the 
crosswalk, and the sidewalk there was no snow 
that I know of. 40
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Q. You don’t know how far the wagon ran after 
it struck you? A. I don’t know anything about it; 
it ran over my body after that, I don’t know where 
it ran.

Q. You think the wagon ran over your body? 
A. W ell the blows was on me; I have been 
pretty w ell trampled on; my collar bone and my 
arm crushed, my hip hurt, my teeth knocked out 
my eye dislocated.

10  Q. You think that came from the trampling 
of the horse? A. I know it came from the horse 
and wagon knocked me down.

Q. It was the shaft of the wagon knocked you 
down? A. The horse and wragon knocked me 
down; I don’t know w hat part of the wagon.

Q. Didn’t you testify in answer to a question 
of Mr. Cruse that i t  was the right hand shaft of 
the wagon that struck you? A. Yes, the horse 
tackled me first and didn’t throw me down until 

2 0  i  got h it by the shaft of the wagon; I know it 
must be that side.

Q. W hat part of the horse struck you? A. It 
must be his head or his harness; I made a run like 
this (illustrating) and as I made the run, as I was 
about to there (indicating) I got hit here (indicat-
ing) and hit there (indicating) and I was thrown 
down. Now I don’t know no more; I can tell it 
threw me down and I was trampled on.

3 q  Q. W hat struck you first? A . Horse or part 
of the harness, I don’t know which.

Q. Then the shaft struck you? A. The shaft 
is the last thing struck me, that is the last thing 
I remember; the horse ran up to me and hit ni»‘ 
here (indicating.)

Q. You do remember positively that some part of 
the horse struck you before the shaft ? A. I don t 
know" if it wras the collar th at w as on the horse.

Q. Some part of the horse struck you before the 
40 shaft struck you? A. Certainly.
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Q. You do remember positively that the shaft 
struck you? .A. I remember very w ell the last 
blow I got was on there (indicating.)

q  you do remember positively that the shaft 
struck you? A. Yes, the shaft w as the last thing 
struck me.

q . And that the shaft struck you after the 
horse or the harness struck you? A. Yes.

Q. Then you remember no more? A. Then I * . 
fell to the street, and then everything was ablaze 10  
around me, I thought everything was afire.

Q. Did you fall with your head to the south?
A. I don’t know how I fell or I don’t know how I 
got up, I don’t know anything about it.

q  You don’t remember then, of course, la y in g  
to the driver on your way to the drug store, that 
it was your own fault? A. I don’t remember any 
thing until I got to the drug store.

Q. You don’t remember that you made such a , 
statement to him? A. No, because I don t think 
I could make any such statement, my memory is 
too firm before it  happened to me, that I couldn’t 
make any such statement like it; but after it hap-
pened my memory is not good.

RE-DIRECT E X A M IN A TIO N  B Y  MR, CR U SE :

Q. When you first saw this horse, if the driver 
had been looking at you, would he have had time 
to nave stopped? A. Yes, if the driver had been  ̂
looking at me, if the horse was at a great speed, 
without he was beyond control, he could have 
stopped him.

Q. Was there anybody else in the wagon? A.
There w as a boy in the wagon not quite as big as 
himself. • f

Q. Have you had any trouble from your other 
eye from the one that was put out, does your other 
eye bother you?

Mr. M ulvaney: I object to th at question. 40
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Her testimony lias been to her injuries I 
haven’t cross examined on the injuries at 
all.

The Court: If it  is something that coun-
sel has overlooked, I think he may well be 
allowed to ask it. I think it has been al-
ready answered. She says she doesn’t see 
very well with the other eye.

IQ Question withdrawn.

RE-CROSS E X A M IN A T IO N  B Y  MR MUI,
V A N E Y :

Q. The horse was going quite fast, wasn’t it? 
A. Yes, sir.

Q. Not so fast though that it couldn’t have 
been stopped? A. W ell, the horse was going fast 
because now, I don’t understand anything, U 
was coming full force; I am no judge on it at all. 

2 0  Q* ^ou said at first in answer to a question by 
Mr. Cruse, some time ago, the horse was going 
quite fast? A. Yes.

Q. Aou say now that the horse was not going 
so fast but that it could have been stopped? A. 
I said, if the driver had seen me, perhaps, if the 
horse wasn’t uncontrollable; he might have seen 
me when I hollered first.

Q. W hat wms your reason for hollering first? 
A. Because I got scared; I hollered, certainly 1 

30 hollered, I got scared and I ran; certainly, I hol-
lered because I was frightened. I said the horse 
was going at a full speed.

Q. B ut not a t such a  speed as that he couldn’t 
have been stopped within the eight or ten feei 
from the time you hollered and jumped? A. 
W ell, I don’t knowr as he could; he wasn’t stopped 
anyw’ay, for he come right over me.

Q. W hat did you mean when you said he could 
have been stopped. A. Perhaps if the man’s face- 

40 wras to me he could have been stopped.
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q  Your impression now is that if the driver 
had been looking at you the horse could have 
been stopped? A. My impression is the driver is 
supposed to know where he is driving; if there 
wasn’t so much neglect I suppose I would have 
been safe. I wouldn’t like to injure anybody; 
maybe he wouldn’t have injured me if he knew 
what he Avas doing; he wasn’t capable of taking 
care of the horse he was driving.

Q. What makes you think that? A. Because 1 0  

I was run over.
Q. You have no other reason for thinking so?

A. Not that I know, anything about it; why if I 
am driving a baby carriage I am supposed to 
know what I am doing.

Q. You really don’t know whether the horse 
could have been stopped or not at the rate of 
speed he was going, even if the driver had seen 
you? A. I never drove a horse in my life; if 1 
did maybe I could answer. 20

Q. (The Court.) Then you don’t think you could 
answer that question? A. No.

SARAH McGURTEN, sworn as a witness on 
behalf of the plaintiff, testified as follows:

DIRECT EX AM IN ATIO N  B Y  MR. CR U SE:

I am Mrs. Burns’ daughter by a former hus- 
band; on the 5th of last December I found my 
mother in Cadmus’ drug store, Newark avenue 
and Cole Street.

Q. What was her condition when you arrived 
there? A. W ell, she was very faint and her eye 
Avas covered up; she said Dr. Sauer was about 
putting stitches in it, I believe.

Q. Did you go home with her? A. Yes, sir; I 
live in the same house with her.

Q. Before your mother received these injuries 40
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10

did she perform her household duties and all that 
sort of thing? A. Perfectly well.

Q. Has she been able to do so since? A No 
sir.

CR O SS E X A M IN A T IO N  B Y  MB. MULVANEY: 
Q. How did you get your mother home that 

nigt? A. W ith the assistance of another youna 
lady. *• 8

Q. She walked home? A. She walked home.

JO SEPH  BURN S, sworn as a witness on be-
half of the plaintiff, testified as follows:

D IRECT E X A M IN A T IO N  B Y  MR. CRUSE:

I am one of the plaintiffs in this case and the 
husband of Mrs. Sarah Burns.

Q. Before she received these injuries on De- 
eember 5, was she in the habit of performing her 
household duties? A. She was A 1 in every res-
pect.

Q. Since then has she been able to do so? A. 
No, sir, she is not the same woman at all.

Q. Has she been able to give you the same 
time and attention and comfort and so on, thar 
she did before? A. No, Sir, not half nor quarter.

Q. How old are you? A.69 the 14th of this 
month.

30 CROSS E X A M IN A TIO N  B Y  MR. M ULVANEY:

Q. Do you wrork? A. Yes, sir, I am working 
for the Erie this last 33 years; I am bargeman in 
the lighterage department.

FE R D IN A N D  SAU ER , sworn as a witness on 
behalf of the plaintiff, testified as follows:

D IRECT E X A M IN A T IO N  B Y  MR. CRUSE: 

40 I am a physician and surgeon practicing in Jer-
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sey City, and have been practicing here for four 
years; 1 am a graduate of the College of Physic-
ians and Surgeons, Baltim ore, Maryland. I pass-
ed the State examination of New Jersey.

q  when did you first see the plaintiff, Mrs. 
Burns, in this case? A. I am not sure about the 
date, but I know it was two or three weeks before 
Christmas; around that tim e; L saw her in the 
evening around six o’clock, I think it was, around 
supper time, I am not sure about the time either. 
She was at Cadmus’s drug store. They tele-
phoned to my oifice and I went right down to the 
store and found her there.

Q. What was her condition when you first saw 
her there? A. She was in a kind of semi-coma-
tose condition, that is half unconscious, and she 
was very nervous. She was bleeding from a 
wound under her right eye, a gash; her right arm 
was helpless. On exam ining her I found a frac-
ture of the right collar bone, and I also found a 
rupture of the eye ball, the left eye ball was rup-
tured right in the upper and inner part, and also 
a fracture, I found a depressed fracture of the 
honey wall of the eye, that is the orbit.

Q. Which eye was this? A. The right eye, a 
fracture of the boney part of the orbit, a rupture 
of the eye ball, and a fracture of the right collar 
bone.

Q. Did you find any other injuries? A. She 
had some injuries, some bruises on her arm, didn’t 
amount to anything; she had some bruises to her 
body too.

Q. Did she seem to be experiencing pain? A. 
Well, she was hardly able to appreciate the 
amount of pain; she didn’t suffer much pain that 
evening when I saw her, but she did after we got 
her at home, you know. That night I put either 
five or six stitches in the wound, you know, to 
stop the hemorrhage, and I saw her at home

10

20

30

40
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that night, I set her collar bone. l  saw her the 
next day and I saw that she was was very apt to 
lose the sight of her eye; so I had her removed to 
St. Francis Hospital, and up at St. Francis I be-
lieve they treated the collar bone fracture and 
they treated the eye ball; that is all that I know.

Q. (By Mr. Mulvaney.) Not what you believe 
but what you know yourself? A. I treated her 
and then after she come from the hospital you 

10  know, I have been treating her off and on for 
pains in the arm and head, and nervousness. '

Q. (The Court.) Did you go to the hospital to 
see her? A. No, I did not. *

Q. (The Court.) Then you don’t know what thev 
did there of course? A. No, only what the doc-
tors tell me.

Q. W hat is her present condition? A. Well, 
she has absolutely lost sight in her right eye, sees 
absolutely nothing; she has pains in that eye, and 
she has pains in her well eye off and on; has head-
ache. V

Q. W ould you say that the absolute loss of 
sight in the right eye is a  permanent loss of eye-
sight?. A. It is permanent, it is absolutely par-
alyzed, she will never regain any sight there.

Q. Do you say that the other eye is affected by 
that? A. I wouldn’t say it  is affected now, but 
she does have pain in that eye and it looks as if 

3 0  ** was going to be affected; it is not affected now.
Q. W hat is the reasonable probability from a 

loss of the sight of one eye? A. W ell, in a good 
many cases in time the other eye is affected if 
the bad eye isn’t removed. I f  the bad eye is re-
moved why the well eye as a rule gets along all 
right. That is, she has a bad right eye there, the 
eye is absolutely no good, sightless; now if she 
would submit to an operation and have that eye 
removed the other eye would be all right, and if 

40 she doesn’t have that eye removed in time that
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l eft e y e will b e aff e ct e d.
q  £) 0  t h e o p ti c n e r v e s m e e t b a c k of t h e e y e ?

A. Y e s.  ' ' ■
Q. C o m e t o g e t h e r ? A. Y e s, t h e y m e e t a n d 

c o m m u ni c at e w it h o n e a n o t h e r; c o n s e q u e n tl y w e 
h a v e a c o n diti o n t h e y c all s y m p a t h e ti c o p t h al - 
mi a, t h at i s w h e n o n e e y e i s aff e c t e d, i f t h e n e r v e 
i s n ot s e v e r e d, t h e b a d i s n o t r e m o v e d, w h y t h e 
w ell e y e i s b o u n d t o b e aff e c t e d i n ti m e.

Q. D o e s t h e i nfl a m m a ti o n g o d o w n t h e o p ti c 1 0  

o e r v e of t h e i nj u r e d e y e u n til i t s t ri k e s t h e n e r v e 
of t h e w ell e y e ? A. I t w ill, t h a t i s t h e i d e a.

Q. A n d t h e n d o e s i t f oll o w t h e o p ti c n e r v e i n t o 

t h e w ell e y e ? A. Y e s, si r.
Q. W h at i n y o u r o pi ni o n i s t h e p r o b a bilit y of 

t h e i nj u ri e s s h e e x p e ri e n c e d i n h e r h e a d b ei n g 
p e r m a n e nt ? A. W ell, t h e y w o ul d o nl y b e s e c -
o n d a r y t o t h e c o n diti o n of t h e e y e.

T h e C o u rt: W h a t i nj u r y t o t h e h e a d d o ^ 0 

y o u m e a n ?

Mr. C r u s e: S h e cl ai m s t h a t t h e c h e e k 
b o n e w a s i nj u r e d t o s o m e e x t e n t.

A. W ell, y e s, t h a t i s t h e f r a c t u r e I s p o k e a b o u t; 
t hi s i s t h e o r bit h e r e; t h e r e i s a d e p r e s si o n t h e r e 
(i n di c ati n g).

Q. ( T h e C o u rt.) T h e b o n e i s s e t t h e r e n o w ? A.
N o, t h at w a s n’t s et, i t i s i m p o s si bl e t o s e t t h a t.

Q. ( T h e C o u rt.) I m e a n t o s a y i t h a s b e c o m e 3 0  

p e r m a n e ntl y fi x e d a s f a r a s i t c o ul d ? A. Y' e s. I 
s u p p o s e s h e h a s p ai n t h e r e f r o m t h e i nj u r y t o t h e 
b o n e, w h e n t h e b o n e w a s c r u s h e d, u n d o u b t e dl y 
t h e n e r v e w a s i nj u r e d.

Q. W ill t h a t b e p e r m a n e n t o r n o t ? A. O h, i t 
will b e p e r m a n e nt t o a c e rt ai n e x t e n t, i t w ill fi n -
all y w e a r off. B u t h e r ri g h t a r m, a n d f r a c t u r e, 
s h e will al w a y s h a v e t r o u bl e f r o m t h a t off a n d o n.
S h e h a s s w elli n g n o w, h e r ri g h t h a n d i s s w oll e n 

n o w, a n y b o d y c a n s e e t h a t; i n t h e h e ali n g of t h e 4 0
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fracture of the collar bone, there may have been 
a  nerve caught in between the pieces, and that is 
what is making her arm swTell and giving her 
pain in th a t arm; that may be permanent.

Q. In your judgm ent would a  woman with the 
injuries she complains of be capable of perform-
ing her ordinary household duties? A. No, I 
should say no.

Q. Do you think she is in a fit condition to do 
1 0  much work? A. No, she isn’t at present.

Q. In your judgm ent would injuries of the kind 
Mrs. Burns complains of be the natural and prox-
imate result of being run into and knocked down 
on the street, by a horse and wagon?! A. Yes.

Q. W hat has been the nature of your t r e a t -

ment? A. I only saw her a  few days after the 

accident, you know, as I said, and I stitched up 
the wound in her eye and gave her solutions to 

bathe her eye with, gave he*r directions to h a v e  

2 0  hot applications on her eye and then she went to 

the hospital. WThen she came home from the hos-

pital I have been treating her off and on eve r 

since, for pains in her arm, and pains in her head, 

and pains in her eye, and pains in her face, and 
occasionally I would give her something for her 
nerves, to quiet her nerves.

Q. Have you examined her eyes several times? 
A. I have, yes sir.

Q. W hat is the amount of your bill? A. 1 
#<> haven’t any idea just at present, I haven’t the 

slightest idea wfiat. the amount of my bill will be, 
I haven’t looked it up; I made quite a number of 

calls, been to the house a good many times. 1 

couldn’t really tell.

CRO SS E X A M IN A T IO N  B Y  MR. MULVANEY.
Q. W hen was the last time you visited Mrs. 

Burns’ house? A. I haven’t  seen Mrs. Burns now, 
I guess in two or three weeks. I saw her some- 

40 time, I think it is about the first week in O c to b e r .
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0 Where? A. I saw her at her house. Then 
she was complaining about a sw elling in her arm, 
her hand swelled.

Q. You think that injury to the arm come* 
from the manner in which the collar bone is set, 
do you— I mean the present condition of the 
arm? A. It might be due to that or it might be 
due to injury of the nerve, from the injury you 
know; it might be due to the setting of the collar
bone. . ^

Q. The condition of the head wrould be alleviat-
ed to a great extent by the removal of the right, 
eve? A . It might.

Q. Would it probably be? A. Or probably, I 
would say.

Q. In your opinion the condition of the head is 
secondary to the injury to the eye? A. I think 
so, yes, sir.

Q. And the right eye is of no use to her now at. 
all? A. No. 2 0

Q. It never will be any use to her? A. It never 
will be, no, sir.

Q. Do you suppose th at the removal of that 
right eye would have any affect upon her nervous 
condition generally? A. It would have a whole 
lot, no doubt about that.

Q. In what w ay? A . F or the good, there is no 
doubt about that.

The depression, the protruberance in the bone 30 
of the orbit of the eye, does that have any result-
ing condition? A. W ell, as I said before it may 
cause a whole lot of this pain, you know; that is, 
not the protruberance itself, but the in ju ry; there 
may have been a nerve injured, you know, in the 
crushing of that bone, there may have been a 
nerve injured and that injured nerve may have be 
the cause of the pain in the face that she com 
plains of.

Q. Would the removal of the eye relieve that? 40
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A. I don't think so.
Q. You were not a t the drug store the night 

she came there at the time she came there? A. 
No, I was sent for.

Q. W ho was with her there when you came? 
A. Why I don’t  just remember the drug clerk; I 
guess there two drug clerks there at the time, 
and there was a crowd of people in front of the 
door, a great many people in the store, too.

Q. Do you remember the driver of the wagon 
being there? A. He came in afterwards, I 
think; he may have been there, but I think he 
came in afterwards.

Q. Did you have any talk with him? A. No.
Q. Did you have any talk with him afterwards? 

A. No.
Q. W hy didn’t you attem pt to set the collar 

bone that night? A. I told you a few minutes 
ago that I did set it. I did set it the next day, 

2 0  and I didn’t  exactly set it that night, but I told 
her to keep her arm nice and quiet and the next 
day I set it, really re-set it the next day.

Q. You did nothing about the eye that night 
except sew the wound? A. Just sewed the 
wound and kept her washing her eye with anti-
septic solutions.

Q. You are not a specialist on eye troubles, are 
you? A. No, I am not; that is one of the reasons 
I sent her to the hospital.

JOHN H. DOLAN, sworn as a witness on be-
half of the plaintiff, testified as follows:

D IRECT E X A M IN A T IO N  B Y  MR. CRUSE:

I am manager of Cadmus’ Pharmacy, 229 
Newark Avenue., corner of Coles Street; on the 
evening of December 5, last year I was In that 

40 drug store; I saw Mrs. Burns, the plaintiff in tbi*
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case there; 1 believe the driver, the man that 
ran her down, was w ith her, this same man.

Q Had you ever seen him before? A. W eli,
I did at times, driving by the store in a wagon.

0  In whose wagon? A. E ckert’s.̂
Q. You had seen him before driving Eckert s

wagon? A. Yes.
q  Was ther any conversation between you and 

this driver? A. W hat do you mean, before or
when he brought her in? ,

0 . When he brought her in? A. Y es; I asked 
him how she was hurt; he told me th at the shaft 
of his wagon had struck her and knocked hei

10

Q. Did he say anything else to you? A . He said
that he didn’t see her until after she had fell, after 
he had hit her. I wanted him to w ait and have 
the doctor examine her and see the amount of her 
injuries, and he said he didn t  have tim e as c 
ha I a lot of orders to deliver; so he left a two 2 0  
dollar note there to give to the doctor, to cover 
the expenses whatever it  would be, and said he 
would come around the following day and pay 
the rest of the damages.

Q. He left a two dollar note there? A. Yes, 
he gave me a two dollar note, I gave it to the 
doctor.

Q. Are you acquainted w ith the locality where 
this accident happened, F irst and Monmouth 
Streets? A. Yes. . 0

Q. Is that a thickly populated part of the city?
A. It is.

Q. Is there much travel there? A . Quite a lot.
Q. Do you know wThether there is an electric 

there or not, on that corner? A. I think there is.

OKOSS EX AM IN ATIO N  B Y  MR. M TJLVANEY:
Q. What kind of traffic that you say there is 

quite a lot of? A. People -walking up and down, 
wagons and most everything.



42

Q. Passenger traffic and wagon traffic, too? 
A. Yes.

Q. (B y Mr. Cruse.) Are there many children 
around that neighborhood? A. Yes, there is 
quite a few.

Q. Did the driver say anything else to you that 
night except leaving a two dollar bill and saying 
he would be there the next day? A. Only what 
I have told you; he said he didn’t see her until he 

i lit) knocked her down.
Q. Did he come the next day? A. Yres, he come 

the following Sunday.
Q. W hat did he have to say then? A. Why 

he came in and asked me what the extent of her 
injuries was; 1 told him that her eye was knocked 
out, and that the doctor had sent her to the hos-
pital and to go there and see the doctor.

Q. You didn’t tell him anything else? A. No.
Q. Did you say to him it  was a pretty serious 

20 case? A. I don’t remember, I don’t think so, I 
may have.

Q. Did you suggest anything to him about 
skipping out of town? A. Wrhy no.

Q. Didn’t the driver come back that night? A. 
No, I don’t think he did; he didn’t  wait for the 
doctor, he said he had a lot of orders to deliver, 
he didn’t want to delay them; so he left that two 
spot there and went out.

3 0  Q. W asn’t he there while the doctor was there? 
A. The doctor was there when the patient was 
brought in; the doctor was in the office, and she 
had to w ait probably five or ten minutes before 
she was taken care of.

Q. W here was the doctor when she came in? 
A. He w as sitting in the office; the doctor was in 
the store, I think it was around twenty minutes 
of six, something around that.

Q. You are quite sure about that? A. Yes, 
40 sir.
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(). You have been here in court this morning? 
A. r just came in.

Q. You didn’t hear Dr. Sauer? A . No, I didn t 
hear his testimony, 1 just came in.

Q. The doctor said he was at his own office 
when Mrs. Burns was brought there and he had 
to be telephoned for? A. No, the doctor is prob-
ably mistaken, the doctor was in our office.

Q. Then the driver of the wagon was in the 
store at the time the doctor was ther? A. He 
came along with the woman, he took the woman 
in with him; he didn’t w ait for the doctor to come 
out, we were busy in there at the time and I 
wanted him to wait, and he said he couldn’t wait, 
he had several orders to deliver and he didn’t 
want to delay them.

Plaintiff rests.

Mr. Mulvaney: I move for a non-suit in 
this case, on the ground that no lack of care 
has been shown on the part of this defend-
ant or his employee; there is no proof that 
we were guilty of negligence; and th at the 
plaintiff by her act contributed to the in-
jury of which she now complains.

Motion denied.

To which ruling the defendant prays, 
that an exception may be allowed, and it is 
allowed and signed and sealed accordingly.
(Signed) C. W. P A R K E R  J. (Seal.)

Mr. Mulvaney then opened the case to 
the jury on behalf of the defendant.

GUST A Y  W A E D E R , sworn as a witness on 
behalf of the defendant, testified as follows: 40
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D IR E C T  E X A M IN A TIO N  B Y  MR. MUL- 
V A N E Y :

I am 2 1  years old, and not working at all, and 
have been out of work three months. Before 
that I worked for Mr. Eckert and had been work-
ing for him live years. I was working for him on 
December 5th last year; I remember the accident 
to Mrs. Burns.

Q. Tell us how it happened? A. She was coni- 
ing from Railroad Avenue on Monmouth; I was in 
the middle of the block coming from 8th Street 
between 1st and Railroad Avenue, and I was in 
the middle of the street because there was a fur-
niture wagon on the other side of the street, right 
where the Republican Club now is, and I had to 
go in the middle of the street. I saw her coming 
I had the boy in the wagon w ith me and we. 
started to holler at her; she didn’t pay no atten- 

2 q  tion.
Q. W hat boy did you have? A. W illie Aug- 

hney.
Q. Did he wTork for Mr. E ckert? A. No, sir.
Q. Did he? A. No, sir.
Q. W hat was he doing in the wagon?! A. He 

was taking a ride. He lives in the neighborhood 
of Mr. E ckert’s store. I hollered to her when I 
was about ten feet away from her; started to hol-
ler to her and she didn’t  pay no attention; so 

3 q  when I got close to her I pulled out of her way to 
let her pass and she slipped off the ice and kind 
of made a slip and her eye struck the shaft.

Q. (The Court.) W hic way did you pull? A. 
I pulled to the east just a little  bit, towards the 
le ft; I couldn’t pull to the right because of the 
wagon.

Q. W as this at the crosswalk on F irst Street? 
A. No, sir.

Q. How far from the crosswalk was it? A. In 
40 the middle of the block, pretty near about 25 feet,
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rioht between First and Railroad Avenue.
°q . South of the crossing of F irst Street? A.

Yes, sir.
Q, You had gotten past the crossing on F irst 

Street, had you? A. Yes, sir.
Q. Had you been looking up First Street? A.

No, sir.
Q. Did you see when you crossed First street a 

covered van coming down First street? A. No, sir.
Q. Was there a covered van anywhere in that IQ 

neighborhood? A. TVell, there was a covered 
wagon stood on Monmouth Street, on the right 
hand street going towards B right Street, that is 
on the west side.

Q. She was coming from the east side? A.
Yes, sir, right in the middle of the block, coming 
from Railroad Avenue,

Q. Could she have seen your wagon? A. I 
guess she saw me, I hollered to her.

Q. (The Court.) He says, could she have seen 2 0  
you? A. Yes, sir, she could have seen me.

Q. Did she see your wagon?

The Court: He can’t tell that.

A. Yes, sir.
Q. How do you know that?

The Court: He can tell w hat she did from 
which the jury might infer that she saw it.

Q, Did she look in the direction from which 3 0  
you were coming? A. She was looking, yes, sir.

Q. Looking at you? A. Yes, sir.
Q. Before or after she left the sidewalk? A.

Just as she was crossing she looked up, she saw 
me coming.

Q. Were you on the right hand side of the street?
A. Well, I was on the right hand and I had to turn 
over in the middle of the road to pass the furniture 
wagon.

Q. How far from the curb were you when you 40
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struck her? A. Right in the middle of the street.
Q. Any further away than from you to the cor-

ner of the ju ry box? A. Yes, sir; a great deal far-
ther, right in the middle, from here about to the 
table there (indicating).

Q. How fast was your horse going? A. I couldn’t 
drive him very fast because it  was too slippery, ice 
on the ground; there is kind of a  hill going up 
there too, a  horse can’t run.

10 Q. A fter she was struck what did you do? A. 
I picked her up, brought her to the drug store, 
brought her to W agner’s drug store, which is on 
Newark avenue, between Monmouth and Third.

Q. How far away is that? A. That is two blocks 
and a half, three blocks almost.

Q. What happened there? A. Well, he told me to 
take her down to Cadmus’ drug store and he would 
sew it up, that her eye was hurt.

Q. How far away is Cadmus’ drug store from 
Wagner’s drug store? A. W ell, it is about two 
blocks.

Q. How did you take her to these places? A. 
I walked with, her ; I had my arm in her arm, 
walking.

Q. W hat arm did you hold her? A. I was holding 
her left arm.

Q. And you walked her those five blocks? A. Yes, 
sir.

gQ Q. During that walk did you have any conversa-
tion with her? A. Yes.

Q. W hat? A. She told me it was her own fault 
and she didn’t want to make any trouble for me, 
and that if I stood for the doctor’s expenses, that 
it would be all right.

Q. W hat did you do about that? A. Well, I 
brought her to Cadmus’s and I asked him to fix 
her u p ; he said he w ould; I asked him how much 
lie wanted, and he says, “ Two Dollars.”

Q. Whom did you see there? A. That man over40
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there, Mr. Dolan.
Q. Mr. Dolan, the last witness? A. Yes, sir.
y. She told you it would be all right? A. Yes,

sir.
q . is that the reason you left the two dollars 

there? A. I gave him the two dollars.
Q. Did anybody say anything to you about the 

extent of her injuries at that time? A. Not at that 
time, but when I came back again about fifteen 
minutes afterwards, he said he would send for 3 p 
Dr. Sauer.

q . What brought you back about ten or fifteen 
minutes after? A. Well, he told me to come back,
I said I would come back and find out how she 
was.

Q. Was she there when you come back the sec-
ond time? A. Yes, sir.

Q. Was anybody else there besides Mr. Dolan?
A. Dr. Sauer.

Q. Did you talk with him about her injuries? A.
He was standing there; Mr. Dolan was talking to 
me about it.

Q. What did Mr. Dolan say? A. Well, he told 
me the best thing I could do was to get out of the 
city and came around every week and pay him so 
much on the doctor’s bill.

Q. How long had you been driving this particu-
lar horse? A. Five years, four and a half years.

Q. What was the character of the horse, what gQ 
kind of a horse was he as to controllability? A.
Well, he was a easy going horse, a baby could 
drive him.

Q. What were you doing on Monmouth street at 
that time? A. W ell, I was coming home through 
Eighth street, going to the store.

Q. Have any orders in your wagon? A. No, sir.
Q. Did you tell Mr. Dolan that you had to hur-

ry away in order to finish delivering your orders?
A. No, sir. A '
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Q. W hat became of the horse and wagon? A. 
I left it standing at Monmouth street.

Q. In charge of anybody? A. Yes, sir; Mr. Au- 
ghney.

Q. W as it light or dark at that time at that 
point? A. Well, it wasn’t dark.

Q. W as there an electric light there at that 
crossing? A. There is an electric light there at 
that corner; yes, sir; it  shines right on the mid- 

10  die of the block there, you can see the electric light 
in the middle of the block, it  throws enough light 
down the street.

Q. W hat time in the day was it? A. Well, it was 
pretty near six o’clock, about ten minutes to six.

Q. How long had you had the horse out that 
day? A. Had the horse out all day.

Q. When you picked Mrs. Burns up where was 
she lying with regard to the position of the wag-
on, was she to the right or the left hand side of 

20 the wagon? She was on theright hand side, right 
near the horse’s head.

Q. Did the wagon run over her? A. No, sir.
Q. Did the horse step on her? A. No, sir.
Q. A fter she was struck how far did the horse 

go before you stopped it? A. The horse didn’t go 
no more than two feet; I had him stopped, just 
pulled him aside over two steps to the side of her.

CROSS E X A M IN A TIO N  B Y  MR. CRU SE:

30 Q. You were driving this horse and wagon? A. 
Yes, sir.

Q. You are employed by Mr. Eckert in that ca-
pacity? A. Yes, sir; I am employed with Mr. Eck-
ert.

Q. You don’t work for him now, you say? A. 
No, sir.

Q. How is it that you don’t work for him now?

Mr. Mulvaney: I object, it makes no dif- 
40 ference.
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The Court: Does it make any difference?

Cruse : W hy not, it may be that he is 
discharged because of his recklessness in 
driving.

The Court: That would effect this case.

Q. You say you had a  boy in the wagon with 
you? A. Yes, sir.

Q. How old was this boy? A. I guess about 14,
13 or 14. 1C

Q. Had he been driving around with you  ̂ that 
day? A. He was riding with me, he wasn’t driving.

Q. I say had he been around with you all day?
A. Riding with me.

Q. You just had him in there for fun? A. Yes, 
just sitting in the wagon, he asked me for a ride.

Q. You saw Mrs. Burns you say when she was 
about 10 feet away? A. Yes, sir; I saw her. ^

Q. And you think you were 10 feet away, if you 
were 10 feet away would you have had time if you 2 0  
had so desired to have pulled your horse to the left 
so as to have cleared her?

Mr. M ulvaney: I object. I submit there 
was no duty upon him to pull to the left to 
clear her, even if he had time.

The C ourt: I guess that question may be 
allowed.

.A Yes, I did. I stopped the horse anyway, it did 
clear her.

Q. And you say that you did clear her? A. I 
said I stopped the horse in them 10  feet, when I got 
near her, when she was about 10  feet away from 
me I hollered to her.

Q. And you stopped? A. Stopped the horse, cer-
tainly I stopped the horse.

Q. Within 10 feet? A. Yes, sir.
Q. Then if you stopped the horse within 10  feet 

how did you come to run into her? A. I didn’t run 40
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into her, she ran into me; I pulled out of the way 
she come back, she slipped and the shaft hit her.

Q. You say, she was on the right hand side of 
your horse when you picked her up in the street? 
A. I said on the left hand side— on the right hand 
side, yes, sir.

Q. A fter she got across the street on the right 
hand side of our horse, she ran into your horse, 
didn’t she? A. She was in front of the horse.

10  Q. But she was going towards the west, wasn’t 
she going towards the hill? A. She was crossing 
the street toward the hill.

Q. The right of your horse was the side nearest 
to the side of the street to which she was going, 
wasn’t it? A. It was for her, after she fell down 
but she was right in front of the horse when I 
saw her coming and I just pulled out of the way 
one side.

90 ^ ie wa,s right iQ front of the horse when she
ran into your horse, was she? A. She just passed 
the horse.

Q. When she ran into the horse she had just 
passed the horse? A. She didn’t run into the horse.

Q. You said she ran into the horse? A. She was 
past the horse, she was coming this way; I went 
to pull this side of her (indicating), she was com-
ing this way; I went to pull this side of her (in-
dicating), and she come back kind of, and the 
shaft hit her in the eye.

Q. Kind of stepped backward into your horse? 
A. Yes, sir.

Q. (The Court) : Had you passed this furniture 
wagon at the time this accident occurred? A. 
Not passed it, no, sir.

Q. (The Court) : The furniture wagon was still 
ahead of you to some extent? A. No, sir; it was 
standing there.

Q. (The Court) : It was standing against the 
curb, wasn’t it? A. Yes, sir.
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Q. (The Court) : On the west side of the street?
A. West side, yes, sir.

q . (The Court) : How far from the corner of 
First street? A. Well, I guess that is about 30 
feet; I couldn’t say just how many feet.

Q. (The Court) : W as it half way down the 
block? A. A little more than half way.

Q. (The Court) : More than half way down be-
tween First street and Railroad avenue? A. Rail-
road avenue. IQ

Q. (The Court) : Which way was that furniture 
wagon headed, was it headed toward F irst street 
or headed towards Railroad avenue? A. The horse 
was headed towards Railroad avenue.

Q. (The Court) : Only one horse? A. Yes, sir.
Q. (The Court): You say that as you came down 

Monmouth street you pulled over to the left in 
order to avoid the furniture wagon? A. Right in 
the middle of the street.

Q. (The Court) : W ell you pulled over towards 2 0  
the left into the middle of the street to avoid the 
furniture wagon? A. Yes, sir.

Q. (The Court) : W as Mrs. Burns then under-
taking to cross the street between your wagon and 
the furniture wagon? A. No, sir; I mean she was 
right between, the furniture wagon was up a lit-
tle further about 10  feet from where I was start-
ing to come; I saw the wagon there a t the corner 
and that meant I had to pull out because it was 
icy in the street.

Q. (The Court) : (Paper shown witness) : This 
street marked with the letter M, is Monmouth 
street, and this street marked F, is F irst street, 
and this object marked F., is supposed to represent 
the furniture wagon. Now, as I understand you, 
you came down where I draw my pencil mark like 
this? A. Yes, sir.

Q. (The Court) : And you turned over this way 
in order to get away from the furniture wagon, to- 40
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ward the middle of the street? A. Yes, sir; come 
down this way; there is about where the woman 
started to cross (indicating).

Q. (The Court) : Where was she starting to 
cross, here? (indicating). A. On the other side of 
the street, right over this way (indicating).

Q. (The Court) : Draw a line about how she 
was crossing when you ran into her?

-^0 (In answer to the question the witness
draws a line on the sketch referred to).

Q. (The Court) : Show us where you struck her 
with reference to the furniture van? A. She was 
crossing the street there, and there is about where 
I struck her, coming in the middle of the street 
from here, (indicating.)

Q. (The Court) : You struck her about here, did 
you (indicating)? A. Yes, sir.

Q. If she had gone on then she would have got 
2 0  to the other side of the street in the rear of the 

furniture wagon? A. Yes, sir.
Q. (The Court.) She would have gone in the 

rear of the furniture wagon— here is the horse, 
there is the rear of the wagon, and she would 
have gotten for here to there, wouldn’t she? (In-
dicating.) A. Yes, sir.

Q. (The Court.) You would have hit her wThere 
this A, is? (Indicating.) A. I hit her, but I 

gQ wasn’t going over straight, I saw the furniture 
wagon at the crossing; I pulled out in the middle 
of the street: it. was kind of slippery, there is the 
cart coming this w ay and there is the two shafts 
(indicating.)

Q. (The Court.) Then as I understand your 
testimony there was nothing at all in the street 
to obstruct Mrs. Burns’ view of your wagon as 
you drove down Monmouth Street, there was noth-
ing in the way? A. Nothing in the way when 

40 the shaft struck her.
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Q. (The Court.) There was nothing to prevent 
her seeing you come down the street? A. No, 
sir.

Q. Could you see her? A. Yes, sir.
Q. (The Court.) W here were you when you first 

saw her? A. I was on F irst Street, the last 
crossing.

Q. (The Court.) You were crossing the cross-
walk about First Street? A. Yes, sir, I hollered
to her. 10

Q. (The Court.) W hen you first saw her? A.
Yes, sir, I saw her, she w as going over there, I 
was over First Street, just over F irst Street.

Q. (The Court.) Then there wasn’t any wagon 
or anything in the w ay at all? A. Only that one 
wagon, I had to go in the middle of the street.

Q. (The Court.) W ell, that wasn’t in the way, 
was it? , A. No, sir.

Q. Was there an electric light on the baker 
shop corner there? A. I believe there are, 2 0

Q. Was it light on this evening? A. It was 
dark.

Q. W ell was the electric light lit?  A. Yes, 
the electric light was lit, the electric lights are 
always lit.

Q. So that you could see Mrs. Burns plainly?
A. But I couldn’t see her from the electric light,
I saw her, not from the electric light though.

Q. W hat did you see her from? A. Crossing 
the street; I could see a woman going across the 80 
street, eouldn’t l?

Q. It was light enough to see her then crossing 
the street? A. It was light enough, yes.

Q. You say you were on your way home to sup-
per? A. Yes, sir.

Q. Were you in a hurry to get home? A. No, 
sir.

Q. Never in a hurry to get home to supper, are 
you? A. No, sir. 40
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Q. As a m atter of fact weren’t you cutting up 
and playing with this boy there in the wagon? 
A., No, sir.

Q. W asn’t paying any attention to him at all? 
A. No, sir.

Q. W ere you talking to him? A. No, sir.
Q. How fast was your horse going? A. Walk-

ing, on a trot, going on a trot; just as I started to 
come to the hill there I had to slacken him up to 

10 go up that hill.
Q. W as it a fast trot or a slow trot? A. Oh, 

very slow trot, you couldn’t trot a horse fast on 
the icy ground.

Q. Did you try to stop your horse as soon as 
you called to Mrs. Burns? A. I certainly did 
stop him, yes, sir.

Q. Did it take you the ten feet to stop your 
horse? A. No, it didn’t take me the ten feet to 
stop him.

20 q . You say that Mrs. Burns was ten feet away 
when you first saw her? A. Yes, sir.

Q. That your horse was going at a slow trot; 
now then when did you stop your horse, if you 
tried to stop him as soon as you saw Mrs. Burns, 
when did you stop him, before you got to her? A. 
Yes, sir, I stopped before I got anywheres near 
her to her.

Q. Stopped your horse? A. Yes, sir.
Q. Then it couldn’t have been your horse that 

she come into at all if you stopped it before you 
got to her? A. It wasn’t the horse that injured 
her.

Q. W hat was it? A. W ell, it was the shaft of 
the wagon.

Q. You say you stopped your horse; now in 
what distance did you do it? A. I don’t know 
what you mean.

Q. (The Court.) How far did the horse go before 
40 you could stop him after you started to stop him-
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A. Well, 1 stopped the horse right in front of the 
woman; I just pulled him aside two steps.

Q. In what distance did you stop your horse, 
how far did your horse go before you stopped 
him after you tried to? Can’t  you understand 
that question? A. W ell, I don’t quite under-
stand it yet.

Q. After you attempted to stop your horse how 
far did your horse go before you succeeded in 
doing it? A. W ell, I stopped him right in front 
of the woman.

Q. But when you first tried to stop your horse, 
how far did your horse go before you succeeded 
in doing it? A. I didn’t  get— I stopped him 
right away, for I was going on a slow trot and I 
stopped him as I was going up that little  hill.

Q. Then you didn’t attem pt to stop your horse 
when you first saw Mrs. Burns? A. Yes, sir, I 
did.

Q. And Mrs. Burns was ten feet aw ay and your 
horse was going at a slow tro t?1 A. Going at a 
slow trot them ten feet when I saw her.

Q. Did it take you the ten feet to stop your 
horse? A. No, it didn’t  take me the ten feet to 
stop the horse.

Q. Then where did you stop it, before you got 
to her? A. Yes.

Q. How many feet of the ten did it  take you to 
stop the horse? A. I couldn’t say.

Q. How many do you think? A. I couldn’t 
say.

Q. How far this side of Mrs. Burns were you 
when you stopped the horse? A. She was lay-
ing right alongside of the shaft.

Q. When you stopped the horse? A. On the 
outside, right at the horse’s head.

Q. Then you stopped the horse after the horse 
had hit her? A. It wasn’t the horse that hit her, 
it was the shaft.

10

20
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40



56

Q. A fter the shaft hit her you stopped the 
horse? A. The horse was already stopped.

Q. A fter the shaft hit her? A. Yes, sir, the 
shaft hit her and she fell down.

Q. You haven’t answered my question— how 
many feet of th at ten did it take you to stop that 
horse in? A. Didn’t I ju st answer you?

Q. Did it take you the whole ten? A. No, it 
didn’t take me the whole ten to stop him.

1 0  Q- How many did it? A. I couldn’t say.
Q. How many do you think? A. I couldn’i 

say, I won’t give you no figure on it.
Q. Did you take half of the distance? A. 1 

couldn’t say.
Q. Haven’t got the slightest idea? A. No, sir.
Q. You went with Mrs. Burns around to the 

two drug stores, you say? A. Yes, sir.
Q. You had some conversation ther with Mr 

Dolan in Cadmus’ drug store? A. Yes, sir.
20 Q- Dicl you say to Mr. Dolan that you didn't 

see the woman until you drove into her and that 
it was your fault? A. No, sir, I didn’t say that 
to Mr. Dolan.

W IL L IA M  A U G H N E Y , sworn as a witness on 
behalf of the defendant, testified as follows:

D IRECT E X A M IN A T IO N  B Y  MR. MUL- 
60 Y A N E Y :

I am 13 years old, my last birthday was July 
9, and I was twelve and a half years old last De-
cember.
* Q. W ere you with Mr. W aeder on Mr. Eckert’s 

wagon the time of this accident to Mrs. Burns? 
A. Yes, sir.

Q. W hat time of the day was it? A. Some-
thing around six o’clock.

Q. W hat day of the week? A. Saturday.40
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Q. Do you go to school? A. No. sir.
Q. Why don’t you go to school? A. Sick.
Q. Were you going to school then? A. Yes, sir.
Q. Did this accident to Mrs. Burns happen at 

the crossing of First Street or in the middle of the 
block? A. Middle of the block.

Q. How far from F irst Street, how many doors? 
A. Right in the center of the block.

Q, Were you on the seat with the driver? A. 
No, sir.

Q. Was it a covered wagon? A. No, sir.
Q. How fast was the horse going?' A. On a 

slow trot.
Q. Had you been in the wagon often before? 

A. Yes, sir.
Q. What were you doing in the wagon? A. 

Just taking a little  ride.
Q. How long had you been in the wagon that 

day? A. I was on all day.
Q. Had you been home to dinner? A. Yes, sir.
Q. What time after dinner did you go in the 

wagon? A. I was on twro o’clock.
Q. What time was it this happened? A. Ten 

minutes to six or six.
Q. Was the wagon aAvay from the store all the 

time until this accident happened? A. Yes, sir.
Q. Just tell us how this accident happened? 

A. Well, the lady was crossing and she ran right 
into the wagon and the shaft hit her, she slipped 
and her eye hit the shaft.

Q- Did you see her before she was run over? A. 
A es, sir, and I kept on whistling and Gus kept on 
hollering. •

Q. About how far away from her were you 
y hen you whistled at her? A. Ten feet when we 
were on First Street just a t the crossing.

Q- Just after you crossed First Street you saw 
mr attempting to cross the street and vou w h ist-

led to her? A. Yres, sir.

10
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40
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Q. Did she look around? A. No, sir.
Q. Did you see her before she attempted to 

cross the street? A. No, sir.
Q. W hat did the driver do after you whistled 

to her? A. W ell, he stopped the horse and she 
was knocked on the right hand side of the wagon, 
right near the horse’s tail.

Q. Did she get past the horse? A. No, s ir -  
why ves she got past the horse but the shaft hit 

10 her and she fell on the right hand side.
Q. W hen she got past the horse was she run-

ning past? A. W ell, she made a jump or some-
thing like that, and she must have slipped, and it 
hit her in the eye, the shaft did.

Q. Did the driver stop the wagon? A. Yes, 
sir, he jumped off and she said it was her own 
fault.

Q. Did you hear her say that? A. Yes, sir.
Q. Did he lift her up, or did she get up herself? 

20 a . He lifted her up.
Q. WThere was she lying with respect to the 

wagon? A. E ight near the horse’s hip, on the 
right hand side.

Q. Right about the horse’s tail? A. Yes, sir.
Q. Did the wagon run over her at all? A. No, 

sir, it couldn’t.
Q. Did the horse step on her at all?  A. No, sir. 
Q. A fter  he picked her up w hat did he do? A. 

I don’t konw what he done; he brought her away 
30 and I stayed on the wagon and minded the horse

and waited until he came back.
Q. Did you have any trouble with the horse.'

A. No, sir.
Q. Did you drive him at all? A. No, sir.̂
Q. Had voii been driving him that day? A. 

No, sir.
CROSS E X A M IN A T IO N  B Y  ME. CRUSE:

Q. On Saturday afternoon and evening down 
40 there where you live, there are more children
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around the street around thre than any other 
time?

Mr. Mulvaney: I haven’t asked him 
where he lived, and this question is di-
rected to where he lives.

Q. In the locality of this accident, corner of 
First and Monmouth streets, there are more 
children playing around there on Saturday after-
noon and evening than upon other week days?

Mr. Mulvaney: I object, because it 
makes no difference whether there are 
more children there or not, we haven’t run 
over any children.

Question withdrawn.

Q. Where dio you live:! A. 265 Monmouth 
Street.

Q. is that near the corner of Monmouth and 
First Streets? A. No, sir.

Q. How far away from Monmouth and First '* 
it? A. About seven blocks, I live Coleman ami 
Monmouth.

Q. Is your father in business? A. Yes, sir, he 
is a saloon-keeper, and he keeps between there

Q. Are you around this neighborhood muon* 
Monmouth and F irst Streets? A. No, sir.

Q. On Saturday afternoons, down town in Jer-
sey City, there are more children on the street 
than there are other times?

Mr. Mulvaney : I object to that unless it 
be shown that there are more children 
around down town there and at that partic-
ular corner to the knowledge of this drivei 
and of this defendant.

Question withdrawn.

Q. Where were you on First street when you 
saw this woman first? A. In the wagon.

Q. Where was the wagon on F irst street when
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you first saw this woman? A. Just crossing First 
street.

Q. And you say you saw her about tea feet 
away? A. He did anyhow; he kept on hollering. I 
says, “W hat is the matter?” He says “ Do you 
see the lady?” And I kept on whistling and whis- 
tling.

Q. Then he saw her before you did? A. Yes, sir. 
Q. How far away from the wagon was she when 

i o yiou first saw her? A. I don’t know, I couldn’t real-
ly tell.

Q. How far do you think she was, as far as 
from here to that table? A. I don’t  know how far. 

Q. Do you think she was as far as as from here
to that table from you? A. Yes, sir.

Q. Do you think she was any further than that.
A. I don’t  think so.

Q. You say that the accident happened about in 
the middle of the block; about how long is the 

«.y block there, do you know? A. I don’t  think it is 
any different from any other block.

Q. You say she—  (interrupted). A. Ran into
the wagon, that is what I said.

Q. You say that when she was picked up she 
was on the right hand side of the wagon? A. Yes,
sir *

Q. That is, the uptown side, and near the tai
of the horse? A. Yes, sir.

Q. Then the horse had driven by her, your fnena 
;-}() Waedner had driven the horse by her? A. No, sir;

one side. • . 9 A
Q. Did the horse stop just as it  got to her. •

Yes, sir. She ran right in it, she must have siipP® 
on something like that (illustrating) and sue m
right in it, in the shaft.

Q. And she fell and slipped she slid down M 
mouth street toward the tail of the horse. A.

sir» o a vpQ
Q. And you didn’t see her slip, did you. A.

40 sir.
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Q. Which way did she slip? A. She slipped to-
wards the right hand of the shaft.

Q. Did she slip forward or did she slip back. A. 
Slipped right forward and her eye hit the shaft.
She was facing up.

Q. And was on the right hand side? A. She was 
on the left when she went to walk over; she slip-
ped and the shaft caught her and she rolled right 
oif the other side; he picked her up and I ran over 
there and she said it was her own fault. i q

q  That was right there at the wagon, was it?
A. On the street she said it was her own1 fault.

Q. How far away from the wagon? A. She was 
on the sidewalk, we were in the middle of the 
block.

Q. She was over on the sidewalk then when she 
said it? A. Yes, sir.

Q. Where were you? A. I was on the wagon, I 
jumped off; I had to jump off, didn 1 1 ?

Defendant Rests.

JOHN H. DOLAN, recalled as a  witness, on be-
half of the plaintiff, testified as follows:

DIRECT EX AM IN ATIO N  B Y  MR. C R U S E :

Q. Did you ever say to Gus Waeder, the driver, 
that he had better leave town?

Objected to. 3 0

A. Never.

Mr. M ulvaney: He has already testified 
to that, it is improper rebuttal.

The C ourt: That is  right, he did say that.

Q. Did you ever say to Gus Waeder, the driver, 
the he would better come in there and give you 
some money every once in a  while to pay the doc-
tor’s bill? 40
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Mr. Mulvaney: I abject; there is no testi-
mony in the case to that effect.

The C o u rt: The question' may be answer-
ed.

A. No, I never said anything of the kind to him.
Q. Did you ever say anything to him about the 

doctor’s bill excepting the two dollars? A. That is 
all I ever said to him.

10
Plaintiff Bests.

Proofs Closed.

Mr. Mulvaney : I ask a direction of a ver-
dict because it  appears here by the clear 
weight of the evidence of disinterested wit-
nesses that this accident, if it happened at 
all, happened in the middle of the block, 

9 Q when the duty was upon the plaintiff to
look out for approaching wagons, and Where 
no duty at all was placed upon us except to 

• proceed along there at a lawful speed.

The Court: W asn’t there any duty on you 
either, to look out for the plaintiff at all?

Mr. Mulvaney: No, sir; we were proceed-
ing along that street in the middle of the 
block. If we were going at a  lawful rate of 

•jo speed we were entitled to proceed along
there and the duty was upon her to look 
out for us.

And also, upon the further ground that 
the clear weight of the evidence here shows 
that the plaintiff herself was guilty of ne-
gligence and that the accident wouldn’t 
have happened without her negligence.

Motion denied.

To which ruling the defendant prays that4o
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an exception may be allowed, and it  is a l-
lowed and signed and sealed accordingly. 
(Signed) C. W. P A R K E R  J. (Seal.)

Mr. Mulvaney then summed up the case 
to the jury on behalf of the defendant.

Mr. Cruse summed up for the plaintiff.

REQUESTS TO CH ARGE.

COUNSEL FOR D E F E N D A N T  R E Q U E STS 
THE COURT TO CH A R G E TH E JU R Y  A S 
FOLLOWS:

1 . The plaintiff must establish by a  preponder-
ance of evidence that defendant had failed to use 2 0  
the degree of care that a reasonable person would 
under the circumstances.

2. If it appeared to the plaintiff that the driv-
er of the wagon was not going to respect what she 
thought were her rights to cross the street first 
she should have, waited.

3. If the accident was caused by the covered 
van obscurring the driver’s view no negligence can
be found in defendant. 3 0

4. The duty was upon the plaintiff before 
crossing the street to use her powers of observa-
tion to observe approaching vehicles which are 
within a distance if run at lawful speed, to put her 
in danger.

5. If plaintiff saw the wagon coming and took 
thee hanee of crossing before it, she cannot re-
cover if injured.

6. If plaintiff could have averted the injury by ¿0
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not attempting to cross in front she contributed to 
the injury which she received, and cannot recover.

7. Where the proof does not show negligence 
in either party the plaintiff cannont be permitted 
to recover.

Afternoon Session.

CH ARG E TO TH E JU RY.

(The Court then charged the jury as follows):
Gentlemen of the Jury:—

The plaintiff Mrs. Burns, seems to have been 
quite severely injured by coming in contact with 
a horse, or the shaft of a wagon belonging to the 
defendant, Mr. Eckert, and being driven by a man 
employed by him, on one of the public streets of 

20 Jersey City. The plaintiff’s claim damages to a 
large amount and in order to establish their right 
to damages, it is necessary for them to prove in the 
instance that there was some negligence on the 
part of the driver of this wagon causing the in-
jury. Mr. Eckert, as the employer, would be held 
by the law responsible, for any negligence of the 
driver whileu occupied in the employer’s business 
of driving the wagon, and the first question that 
must be taken up by you for your consideration, in 

30 dealing with this case, is  whether these plaintiffs 
— for there are two of them, husband and wife— 
have satisfied you by the preponderance of evi-
dence, that the injury was due to negligence on 
the part of this driver. The word negligence is a 
term generally used to indicate some failure of 
duty, some failure in performing a legal duty, and 
may properly be so considered in this case, and 
therefore when we talk of negligence we have to 
ask, what the legal duty of this driver was in or* 

40 der to ascertain whether that legal duty was vio-
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lated or the driver failed in it.

T h e re  is a great deal of controversy as to the 
circumstances under which the accident occurred, 
the plaintiffs’ case as you will remember, basing 
it upon the claim that it occurred at a street cross-
in g  at the southerly crossing of Monmouth street 
and First street. The claim on the part of the de-
fen ce is that the collision did not occur there, but 
th a t it occurred about half a block farther south, 
a i d  n o t  on the street crossing at all. And it  will 10  
m ake a considerable difference in determining 
whether or not the defendant was liable in this 
case, whether you find that the accident did occur 
a t a* crossing or whether it occurred at the place 
w h ere  the defendant’s witnesses locate it.

Speaking generally, the duty of this driver in 
driving along Monmouth street, and the duty of 
th e  plaintiff in crossing Monmouth street, was to 
exercise reasonable care, but the phrase reasona- 2 0  
ble care is a very broad phrase, and the amount of 
care which should be considered reasonable or 
unreasonable under a given set of circumstances 
depends to a very large extent on what those cir-
cumstances were, so that what would be reasonable 
care under one set of circumstances would not be 
re a s o n a b le  care under another set of circumstances 
an d  th e  law says that in a case where the question 
of reasonable care is fairly brought into issue it 
b ecom es the province, not of the court, but of thé g o  
jury to ascertain whether or not reasonable care 
w as exercised, or whether there was a failure to 
exercise it.

If i t  should appear upon the plaintiff’s case that 
th e re  w a s  nto proof tending to disprove the pre-
s u m p tio n  of reasonable care which exists in every 
R ich  c a s e  in favor of the defendant, it  would then 
be th e  duty of the Court to direct a non-suit. Or 
i f  it a p p e a r e d  a t  the close of the plaintiffs’ case 40
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that the evidence, unicontradicted, showed that 
Mrs. Burns herself was lacking in reasonable care 
then it would be also the duty of the court to di-
rect a non-suit, even if the evidence tended to show 
a lack of care on the part of the defendant. But 
where an issue is raised, where the evidence is 
contradictory on these points, the law takes it 
out of the power of the Court to decide which of 
the two contradictory theories is the correct one, 

1 0  and gives it to the jury to decide. And it is for that 
reason that the court in this case, considering that 
there was a contradiction on both of these points, 
declined to non-suit the plaintiff.

Now, that refusal of the court to non-suit, or to 
direct a verdict is in no sense any adjudication or 
an expression of any* opinion on the part of the 
Court that the plaintiff is entitled to recover, but 
simply indicates that in. the opinion of the Court 
some disputed question of fact on those points, 
must be settled by the jury.

Now, I have said that the plaintiff must estab-
lish in the first instance by weight of evidence, 
that there was a lack of reasonable care on the 
part of the driver; that the defendant’s driver had 
failed to use the degree of care that a reasonable 
person would under the circumstances. (Ini the lan-
guage of one of the defendant’s requests to charge). 
This rule you must apply to whichever set of facts 

3 q  you consider to be the correct one in the case, the 
occurrence of the accident at the crosswalk or the 
occurrence of the accident in the middle of the 
block.

Of course, the first thing for you to do upon re-
tiring from the court room is to ascertain which 
of these localities was the right one. It is one or 
the other and if the Court could be advised by you 
which locality was the correct one, then this 
charge could be somewhat shortened; but of course 
you might find, upon the evidence, and wrnuld be4o
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entitled to find either one of them so the Court has 
to deal with both.

Now, to refer to the crossing. You will remem-
ber Mrs. Burns’ claim was that she was crossing 
at the southerly crossing and that she looked up 
Monmouth street as she was about to step down 
from the sidewalk into the street, or some such 
time as that— I don’t remember exactly what she 
said on that subject, but you will, and she saw 1 0  
nothing approaching, nothing within sight. She 
then started across and about that time this large 
furniture van, or whatever it may have been, came 
down First street in the opposite direction, so 
that it would be between her and anything ap-
proaching from the north, and that as she stepped 
out from behind this furniture van she suddenly 
and for the first time saw the defendant’s wagon 
and horse bearing dowu on her at a high rate of 
speed, the driver not looking, according to her 2 0  
testimony, in the direction that he was driving,but 
having his fact turned up First street towards the 
hill ; and that she then gave a scream or a shout 
and attempted to jump for the sidewalk from 
which she was only a few feet away, but did not 
have time and was run down. I f  you 'take that as 
being the state of facts, if you take these as being 
the conditions under which she was injured, the 
precise rules to be applied vary somewhat from 
those which would apply in the other case. For 30 
example, the law under those circumstances would 
rot call for as great care on the part of the foot 
passenger crossing at this crosswalk as in the case 
of a foot passenger crossing the open street in the 
middle of a block and correspondingly, the law 
calls for a greater care on the part of the driver of 
a wagon driving down the street where he will be 
crossing a crosswalk than if he were in the middle 
of the block between two crosswalks, because we 
all understand that the crosswalk is the regular 4-0
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and ordinary, and we may say specially appropri-
ated place for foot passengers to cross the street, 
and while they are legally entitled to cross the 
street at any point whatever the fact that these 
crosswalks are there especially placed for their 
use, and known to all requires a greater exercise ol 
care on the part of the drivers of wagons an'd other 
vehicles passing through the streets at such point, 
because the driver must be held to assume that 

1 0  there is a greater likelihood of foot passengers be-
ing on the crosswalk, than of a foot passenger 
crossing at some other place, and so he ought to 
exercise greater vigilance there than elesewhere, 
and the foot passenger is entitled therefore to as- 
sum that the drivers will exercise greater vigilance 
and in some measure the amount of care required 
of them is decreased.

Taking up now this question whether the 
plaintiff has satisfied you that the driver failed 

2 0  to use the degree of care that a reasonable per-
son would under the circumstances, you have these 
claims of the plaintiff based upon certain state-
ments in the evidence:

First, that this driver was driving at a high 
rate of speed over this crossing. Second, that he 
was not looking where he was going.

Now, the mere fact that he was driving at a 
high rate of speed, or the mere fact that he didn’t 

30 happen to be looking at that particular juncture 
in the direction that he was travelling in, if these 
be facts, does not establish negligence on the part 
of the driver, but those two circumstances, from 
which, with the other evidence in the case, a jury 
would be entitled in its best judgment to say 
that there was negligence on the part of the 
driver. And that is the question before the jury 
whether these circumstances, taken in connection 
with the other evidence, the other circumstances 

40 that existed, satisfv the mind of the jury that thi»
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driver was driving in a negligent manner. So 
m uch for the claim of the defendant’s negligence 
there.

Now let us take the other situation.
The defendant’s claim is th at it was in the mid-

d le  of the block, and the driver himself says that 
lie s a w  this woman undertaking to cross the 
stre et just after he had passed the crossing of 
First Street, and that he shouted to her, and that 
th e  boy shouted to her, and that they shouted 
s e v e r a l  times, and whistled, and that notwith-
s t a n d in g  that, notwithstanding the fact appar-
ently that there was a street entirely unobstruct-
ed excepting for the presence of the furniture van 
a l i t t l e  further down, that the driver had under-
ta k e n  to avoid and gotten into the middle of the 
s t r e e t  for that purpose, a solitary wagon, driven 
by this defendant’s driver, and a silitary individu-
al, consisting of Mrs. Burns, came together in the 
m id d le  of a public street. 2 0

Now that is somewhat peculiar perhaps that 
su ch  a  thing should have happened. If the driver 
saw Mrs. Burns of course it was his duty to use 
reasonable care to avoid running into her. I am 
not speaking of Mrs. Burns’ duty now, because 
w e  will come to that later, but we are speaking of 
the driver’s duty and, if he saw her as far off as 
he s a y s  he did, the question arises, how it hap-
p e n e d  that he came to run into her in the middle 
of a  street where there was plenty of room, and 
I h a v e  no hesitation in saying to you that if you 
find those could have been the circumstances, 
th e n  so far as the question of the driver’s negli-
g e n ce  is concerned, you are entitled to say as a 
ju r y , whether or not under those circumstances 
the plaintiff has satisfied you that the driver 
failed in that reasonable care which the law  re-
quired of him.

Now whichever be the situation in this case, 
unless the plaintiffs have satisfied you that the 40
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driver was lacking in reasonable care, y o u r  ver-
dict would be for the defendant. B ut if the p la in -

tiffs have satisfied you, by a preponderance of 

evidence, that there was a failure on the p a r t  of 

this driver in that regard, then your next duty is 
to take up this further question, whether, n ot-

withstanding that failure of duty, the d e fe n d a n t 

has satisfied you that Mrs. Burns, herself, failed 

to exercise that care which the law  required of

10  her. Because, if both parties to an accident arc 

negligent, then neither can recover under our 

law, if the negligence of each is a material fa cto r 

in causing the accident. Our law says, that no 

matter if this defendant’s driver were n e g lig e n t , 

still, if Mrs. Burns failed to exerise that p ru d en ce  

which the law7 required of her, and by reason of 

that failure she was hit, when, if she had e x e r-

cised that prudence, she would not have been 

struck she cannot recover.
20 You must therefore examine into Mrs. Burns7 

conduct and say what she ought to have done un-
der the circumstances.

Now, Mrs. Burns was about to cross a public 
street. She was held to a knowledge that the street 
was open to the use of wagons and other vehicles; 
that these ŵ ere of course of greater or less light, 
travelling at varying speed, and that if she came 
into collision w7ith them she was liable to be hurt. 
The la v̂ says it w-as her duty) before crossing the

^ 0  street to use her powers of observation to observe 
approaching vehicles which were within a distance, 
if run at lawful speed, to put her in danger. That 
i s  the language of one of our leading cases. So  it 

w'as her duty, let us say, at the crosswalk to use 
her pow ers of observation, her eyes and her ears, 
to look up and down the street and see whether 
there was any chance of her being run dowrn by 
anything, wrhich, travelling at a lawful speed,was 
within such a distance as to endanger her safety.

' Now7, she says that she didn’t see any w7agon ex-



cept th e  furniture van. And therefore one of the 
q u e s tio n s  t h a t  must be dealt with by you is wheth-
er th e  evidence shows that at the time this plain-
t if f  started to cross the street that butcher wagon 
w as w it h in  such a  distance as to me dangerous to 
the p l a i n t i f f  if travelling at a lawful rate of speed, 
fo r  i f  i t  was, and she failed to use her powers of 
observation t o  discover it, and thereby failed to 
d is c o v e r  it, she would be held to the same accoun-
t a b i l i t y  a s  if she had discovered it, because we can-
n o t b l in d  ourselves to outward facts and then try 
to h o ld  somebody responsible because we have 
fa ile d  to  observe them. And so, if this wagon was 
in  s u c h  a  position as that, moving towards her, was 
w ith in  such a  distance that she ought to have seen 
it, a n d  t o  have provided against it  in the exercise 
o f r e a s o n a b le  care on her part, then, if  she failed 
in  her legal duty, and the accident resulted wholly 
o r in  material part by such failure, she would be 
g u i l t y  of what the law calls contributory negli-
ge n ce, a n d  would not be entitled to recover in this 
case.

Now, that same rule applies to either situation, 
whether she was on the crosswalk or whether she 
was crossing in the middle of the block, but as I 
have told you before, the same degree of care does 
not necessarily apply to a crossing on a  crosswalk, 
as to the other case, because she would be entitled 
to assume, as I have also said, that the driver of 
this wagon or of any other wagon, would exercise 
greater care on his part in approaching the cross- 
Avalk.

There is another point too, on which the defend-
ant requests me to charge, and which may possibly 
appear in the case, as a situation, and that is, that 
if it appeared to the plaintiff Mrs. Burns, that the 
driver of the wagon was not going to respect her 
rights to cross the street first, she ought to have 
waited. I don’t know whether the evidence shows 
that she was in such a position as that, but the



statement means this, that i f  under the circum-
stances Mrs. Burns had the right of way, ahead of 
the butcher wagon and notwithstanding that she 
saw that the butcher wagon was going to run her 
down, and by the exercise of reasonable prudence 
could escape being run down, of course it would 
be her duty to escape and let the butcher wagon 
go by.

She couldn’t rush blindly into danger just be- 
IQ cause she thought she had the right of way. And 

so, if the wagon was in a position and going at a 
speed which indicated that there was danger to 
her and she sa wit, and took a chance of getting 
across first, she would be guilty of contributory 
negligence and your verdict should be for the de-
fendant.

On the other hand, there is this very important 
rule to be observed, and that is, that if Mrs. 
Burns, without fault on her part, and through 

2 0  the negligence of this driver, found herself in a 
position of immediate danger, where it was ne-
cessary for her to make an immediate and in s ta n t  

decision to go one w ay or the other in order to es-
cape, and if she happened to make under those 
circumstances the wrong decision and to have 
gone the wrong way, she would not be guilty in 
that case of contributory negligence but merely 
of an error of judgment for which the taw would 
not hold her responsible.

30 Of con res, if the proof doesn’t show negligence 
in either party, then the occurrence was neces-
sarily a pure accident, and the plaintiff could not 
recover for that. Now if you find on the whole 
case th a t the plaintiff has shown you that there 
was negligence on the part of this driver which 
caused the accident, and that the defendant has 
failed to satisfy you that there was any contribu-
tory negligence on the part of Mrs. Burns, then 
and only in that case would it be your duty to re 

40 turn a verdict in favor of these plaintiffs. And



ill t h a t  case it is proper to say that this trial w 
th e  trial of what we call two actions rolled into 
one, the law in that case giving Mrs. Burns the 
right to sue for her own injury and giving to Mr.
B u r n s  the right to join in the same suit any 
c la im  he may have for damages resulting to 
h im s e lf  b y  reason of the accident. Such damage for 
e x a m p le  would be the doctor’s bill, for which he, 
as the husband of Mrs. Burns, would be liable. I 
m e n tio n  that, not because you would be entitled to  ̂q  
find a n y  damages in this case, but I mean as giv-
in g  s im p l y  a sample of the character of claim pe-
c u lia r  t o  Mr. Burns. There is no proof as to the 
d o c to r ’s  bill, we will come to that later.

I f  th e r e  is a recovery in this case, your duty will 
be to  find a double verdict, one sum, the damages 
o f M rs. Burns for her own injuries, and a separate 
sum , naming them both, in favor of Mr. Burns, for 

^ w h a tever his loss may be, caused by) the accident.
^ A s  to Mrs. Burns, as you see, she has been more 2 0  

o r le s s  severely injured. She has lost an eye, she 
b ro k e  her collar bone, she sustained a  fracture of 
som e o f  the bones of the skull near the eye. The 
a c c id e n t  seems to have been a peculiarly unfortu-
n a te  o n e  in respect to the permanent loss of one 
eye. Now, she is entitled to recover for whatever 
p a in  a n d  suffering she experienced and for the per-
m a n e n t disfigurement involved in the loss of the 
eve  a n d  in the present position of the broken bones.
She is not entitled to recover for any; prospective gQ 
lo ss  o f  the other eye, from the evidence in this case 
b e c a u s e  the uncontradicted evidence of Dr. Sauer, 
her o w n  physician, is that, while there is a chance 
n o t to say a probability, that that the other eye 
w ill  be affected, and possibly the eye-sight of the 
o th e r  eye be lost, if she remains in the same condi-
tio n  a s  to the injured eye that she is in now, he 
does say and says positively, that i f  the injured 
e ve  s h o u ld  be now removed there would be practi-
c a l ly  no chance of any injury. Now, it  is the duty 40
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of a person injured to take all reasonable means 
for the recovery of health, and for the treatment 
of the physical injury, and there is nothing to show 
that there is anything unreasonable about sub-
mitting to an operation and having this injured 
eye removed, and therefore the defendant could not 
be chargeable, in case Mrs. Burns refuses as ap-
parently she refused up to this time, to take that 
operation.

10  There is some claim also that the right arm is 
still somewhat affected. Whatever the evidence 
shows in the nature of permanent disability you 
are entitled to allow for, and on all these matters 
the award should be by way of making Mrs. Burns 
whole so far as money can make her whole for the 
injury] that she has sustained, awarding reasona-
ble compensation for those injuries that would be 
one verdict.

The other verdict to Mr. Burns should compen- 
sate him for the loss of his wife’s society, as the 
law puts it. Mrs. Burns said and he says that she 
is not able to do nearly as much household work 
as she was. She is less efficient as his helpmate, and 
that is the basis of his claim for recovery. Now you 
must take the evidence on that subject and ascer-
tain what sum of money will reasonably pay him 
for the injury to himself due to the fact that Mrs. 
Burns is less able to attend to her family duties 

_ than she was before. You must of course consider 
^ his age, the reasonable probability of life on his 

part, and also on her part in dealing writh that 
question.

(The jury then retired to consider of their 
verdict.)

Defendant Prays Exception.

40



B I L L O F E X C E P T I O N S. 

H U D S O N C O U N T Y C I R C U I T C O U R T.

*\

S a r a h  B u r n s  a n d H u s b a n d,
Plff g. ( D eft s. i n E r r o r ),

v s.

R i c h a r d  E c k e r t ,

D eft. ( Plff. i n E r r o r ).

I n T o rt.

► B ill of 
E x c e p ti o n s.

A n d  t h e s ai d d ef e n d a nt, b y hi s att o r n e y, c o m e s 
n o w h e r e i nt o C o u rt a n d p r a y s t h e f oll o wi n g bill 

o f e x c e pti o n s:

( E x c e pti o n s a s t o ( 1 ) N o n s uit a n d ( 2 ) Di r e cti o n 

of V e r di ct, a r e i n t h ei r p r o p e r pl a c e s a nt e. )

( 3 )

B e c a u s e t h e C o u rt r ef u s e d t o c h a r g e t h e j u r y, a s 
Br dl y r e q u e st e d b y d ef e n d a n t’ s att o r n e y, a s f ol -

l o ws :

“ I f t h e a c ci d e nt w a s c a u s e d b y t h e c o v e r e d v a n 
o b s c uri n g t h e d ri v e r’ s vi e w, n o n e gli g e n c e c a n b e 

f o u n d i n d ef e n d a nt:

T o w hi c h r ef u s al t h e d ef e n d a n t p r a y s 
t h at a n e x c e pti o n m a y b e all o w e d a n d i t i s 

all o w e d a n d si g n e d a n d s e al e d a c c o r di n gl y. 
( Si g n e d ) C . W . P A R K E R  J. ( S e al. )

( 4 )

B e c a u s e t h e C o u rt r ef u s e d t o c h a r g e a s l s tl y 
r e q u e st e d b y d ef e n d a n t’ s att o r n e y, a s f oll o w s:

“ T h e pl ai n tiff m u st e st a bli s h b y a p r e p o n d e r -
a n c e o f e vi d e n c e, t h a t t h e d ef e n d a n t h a d f ail e d t o 
u s e t h e d e g r e e of c a r e t h a t a r e a s o n a bl e p e r s o n 

w o ul d, u n d e r t h e e i r c u m st a n c e s. ”
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To which refusal the defendant prays 
that an exception may be allowed, and it is 
allowed and signed and sealed accordingly. 
(Signed) C. W. P A R K E R  J. (Seal.)

(5)

Because the Court refused to charge the jury as 
2ndly requested by defendant’s attorney, as fol-
lows :

1 0  “ If it appeared to the plaintiff that the* driver 
of the wagon was not going to respect what she 
thought were her rights to cross the street first, 
she should have waited.”

To which refusal the defendant prays 
that an exception may be allowed, and it is 

allowed and signed and sealed accordingly.
(Signed) C. W. P A R K E R  J. (Seal.)

( 6 )

The defendant prays an exception to the court’s 
charge (as a modification of the fourth request of 
defendant’s counsel), viz:

“ I f  this wagon was in such a position as that, 
moving towards her, was within such a  distance 
that she ought to have seen it, and tohave provided 
against it in the exercise of reasonable care on her 
part then, if she failed in her legal duty, and the 
accident resulted wholly or in material part by 
such failure, she would be guilty of what the law 
calls contributory negligence and would not be en-
titled to recover in this case.”

Which exception is allowed and signed 
and sealed accordingly.
( Signed) C. W. P A R K E R  J. (Seal.)

m

Because he Court refused to charge the jury as 
(5thly?) requested by defendant’s attorney, as fol- 

40 lows:



“If plaintiff saw the wagon coming, and took the 
chance of crossing before it, she cannot recover if 
injured.”

to which refusal the defendant prays that 
an exception mayi be allowed, and it is al-
lowed and signed and seale accordingly. 
(Signed) 0. W. P A R K E R  J. (Seal.)

( 8)
Because he Court refused to charge the jury as 

6thly requested by defendant’s attorney, as fol-
lows:

“If plaintiff could have averted the injury by 
not attempting to cross in front, she contributed 
to the injury which she received, and cannot re-
cover.”

To which refusal the defendant prays that 
an exception may be allowed, and it is a l-
lowed, and signed and sealed accordingly.
(Signed) C. W. P A R K E R , J. (Seal.)
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ORDER D E N Y IN G  MOTION TO DISMISS 
W R IT  OF ERROR.

NEWT J E R S E Y  SU PR EM E COURT.

Sa r a h  Burns  and Husband,

vs.
Tort.

yOn Error.
1 0

R ic ha rd  Ec k e r t ,

Upon motion of Howard Cruse, attorney of 
plaintiffs below, defendants in error, made before 
said Court, at the State House, Trenton, on Tues-
day the 21st day of February, 1905, to dismiss the 
W rit of Error sued out by defendant in said cause, 
because of the non-prosecution of said Writ of 

2 0  Error.
It is ordered on this 21st day of February, 1905, 

that said motion be denied, and that said cause 
be placed on the list of causes in said Supreme 
Court for this February Term, 1905, on condition 
that defendant below, Plaintiff in Error, have the 
“case” in said cause, including the Assignment 
of Errors, printed and serve the same on Plain-
tiffs’ Attorney on or before the 4th day of March, 
1905; and that Plaintiff in Error have his brief 

*10 “ in” before said Supreme Court within thirty 
days from this date— else Plaintiffs below may 
enter a rule dismissing said W rit of Error with-
out further motion for such dismissal.

Order granted in Open Court, the 2 1 st day of 
February, 1905.

JO N A T H A N  DIXON,
Presiding Justice.

Entered February 23, 1905, on motion of
THOS. F. NOONAN,

40 A tt ’y  and Counsel for Plaintiff in Error.
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a s s i g n m e n t s  o f  e r r o r s , 

n e w  j e r s e y  s u p r e m e  c o u r t .

Sa b a h  B u r n s  and Husband,
Plffs. (Defts. in E rror), in Error.

„ Assignments

Deft. (Plff. in Error).

Afterwards to w it:— On the twenty-first day of 
February, nineteen hundred and five, in this same 
term before the said New Jersey Supreme Court, 
at Trenton, comes the said Richard Eckert, by Thos.
F. Noonan, and John J. Mulvaney, his attorneys, 
and says that in the record and proceedings afore-
said, and also in giving judgment aforesaid, there 20 
is manifest error in this, to w it :

(A )

That by the record aforesaid, it appears that 
the said judgment in form aforesaid was for the 
said Sarah Burns and husband against the said 
Richard Eckert, whereas by the law of the land, 
judgment ought to have been given for the said 
Richard Eckert, and against the said Sarah Burns

O  A

There is also manifest error in this, to wit, that 
the said Hudson County Circuit Court refused 
the motion of the said Richard Eckert, at the close 
of the evidence presented by the plaintiffs, to 
non-suit the said plaintiffs, on the ground that no 
lack of care has been shown on the part of the de-
fendant or his employee; that there is no proof 
that the defendant was guilty of negligence; that 40

vs.

and husband.

(1)



so

the plaintiff, by her acts, contributed to the in-
jury of which she complains.

(2)

There is also manifest error in this, to wit, be-
cause the said Circuit Court refused the motion 
of the said defendant below, at the close of all the 
evidence in the case, to direct a verdict in favor 
of the defendant against the plaintiffs, on the 

1 0  ground that it appeared by the clear weight of 
evidence that this accident happened in the mid-
dle of the block, that the duty was upon the plain-
tiff to look out for approaching wagons, and 
where no duty was placed upon the defendant ex-
cept to proceed along there a t lawful speed; also 
because the clear weight of evidence shows that the 
plaintiff herself was guilty of negligence and that 
the accident would not have happened without 
her negligence.

2 0  (3)

There is also manifest error in this, to wit, Be-
cause the Court refused to charge the jury, as per 
defendant’s 3rd request to charge, as follows: “If 
the accident was caused by| the covered van ob-
scuring the driver’s view, no negligence can be 
found in defendant.”

(4)

30 T here is also manifest error in this, to wit, Be-
cause the Court refused to charge the jury as per 
defendant’s 1 st request to charge, as follows: 
“ The plaintiff must establish, by a preponderance 
of evidence, that the defendant had failed to use 
the degree of care that a reasonable person would 
under the circumstances.”

( 4 a )

There is also manifest error in this, to wit: The 
40 Court’s charge (as a modification of said defend-
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ant’s 1st request), v iz : “ The plaintiff must estab-
lish, in the first instance, by weight of evidence, 
that there was a lack of reasonable care on the part 
of the driver, that the defendant’s driver had fa il-
ed to use the degree that a reasonable person would 
under the circumstances.

(5)

There is also manifest error in this, to w it : 
Because the Court refused to charge the jury, as 
per defendant’s 2nd request, as follow s: “ I f  it ap-
peared to the plaintiff that the driver of the wa- 
jron was not going to respect what she thought were 
her rights to cross the street first, she should have 
waited.”

(5a )

There is also manifest error in this, to w it :
(the Court’s charge as a modification of said de-
fendant’s 2nd request), viz: “ if under the circum- 2 0  
stances, Mrs. Burns had the right of way ahead of 
the butcher wagon, and notwithstanding this, she 
saw that the butcher wragon was going to run her 
down, and bv the exercise of reasonable prudence 
could escape being run down, of course it would 
be her duty to escape and let the butcher wagon 
go by. She could not rush blindly) into danger, just 
because she thought she had the right of way. And 
so, if the wragon was in a position and going at a 
speed which indicated that there was danger to g o  
her, and she saw it, and took a chance of getting 
across first, she would be guilty of contributory 
negligence, and your verdict should be for the de-
fendant.”

( 6)

There is also manifest error in this, to w it:
(The Court’s charge, as a modification of the de-
fendant’s fourth request), viz: “ If this wagon was 
in such a position as that, moving towards her, 40



was within such a distance that she ought to have 
seen it, and to have provided against it in the ex-
ercise of reasonable care on her part, then, if she 
failed in her legal duty, and the accident resulted 
wholly or in material part by such failure, she 
would be guilty of what the law calls contributory 
negligence and would not be entitled to recover in 
this case.”

(7)

There is also manifest error in this, to wit: Be-
cause the Court refused to charge the jury as per 
defendant’s 5th request, as follows: “ I f  plaintiff 
saw the wagon coming and took the chance of 
crossing before it, she cannot recover if  injured.”

( 8)
There is also manifest error in this, to wit: Be-

cause the Court refused to charge the jury as per 
defendant’s 6th request as follows: “I f  plaintiff 
could have averted the injury by not attempting to 
cross in front, she contributed to the injury which 
she received, and cannot recover.”

(9)

There is also manifest error in this, to wit: (the 
Court’s charge as a modification of defendant’s 
5th and 6th requests, v iz : “ I f  under the circum-
stances Mrs. Burns had the right of way ahead of 
the butcher wagon, and notwithstanding that, she 
saw that the butcher wagon was going to run her 
down, and by the exercise of reasonable prudence 
could escape being run down, of course It would 
be her duty to escape and let the butcher wagon go 
by. She could not rush blindly into danger just 
because she thought she had the right of way. 
And so, if the wagon was in a position and going 
at a speed, which indicated that there was danger 
to her, and she saw it, and took a chance of getting 
across first she would be guiltv of contributory
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negligence and your verdict should be for the de-
fendant.”

(10)

And there is also manifest error in this, to w it:
(the Court’s charge as a modification of defend-
ant’s 1 st and 6th requests), viz: “ Now, if you find 
on the whole case, that the plaintiff has shown you 
that there was negligence on the part of this driv- 
er which caused the accident, and that the defen- 4 
dant has failed to satisfy ypu that there was any 
contributory negligence on the part of Mrs. Burns, 
then, and only in that case would it be your duty 
to return a verdict in favor of these plaintiffs.”

THEREFORE, the said Richard Eckert prays 
the judgment of the said Circuit Court of the 
County of Hudson aforesaid, by reason of the 
aforesaid errors, mlay; be reversed, annulled and 
for nothing holden, and that the said Richard Ec- 20 
kert may be restored to all things which he has 
lost on the occasion of the said judgment, etc.

JOHN J. M U LV AN EY,
A tt’v. for Deft. (Plff. in E rror).

THOMAS F. NOONAN,
Of Counsel for Deft. (Plff. in Error).

Common Joinder in Error, filed.

H. R. CRUSE,
A tt’y. of Plffs. (Defts. in Error).

40
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OPINION P E R  CU RIAM  :

NEW J E R S E Y  SU PR EM E COURT.

Sa r a h  B u r n s  a n d  H u s b a n d ,

vs.

R i c h a r d  E c k e r t .

Error to 
Hudson 

r Circuit 
Court. 10

For Plaintiff in Error, Thomas F. Noonan.

For Defendants in Error, Howard R. Cruse.

Argued at February Term 1905, before Gum- 
mere, C. J., and Justices Fort, Garretson and P it-
ney.

Per Curiam:
We find no error either in the refusal to non-

suit, or in the refusal to direct a verdict, for the 
defendant.

The defendant’s requests to charge were suffic-
iently charged, so far as they accorded with the 
rules which they invoked; and the charge, as de-
livered, contained no injurious error.

The judgment under review should be affirmed.

JUDGMENT ON A F F IR M A N C E  E N TER ED .

W R IT OF ERROR.

New Jersey, ss. :
The State of New Jersey to the Chief 

(Seal) Justice and other Justices of our Su-
preme Court of Judicature,Greeting: 

Forasmuch as in the record and proceedings, 1 0
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and also in the giving of judgment in a certain 
plaint, which was in our said Supreme Court of 
Judicature, before you, between Sarah Burns and 
John Burns, her husband, plaintiffs, and Richard 
Eckert, defendant, in an action of Tort, manifest 
error hath intervened, to the great damage of said 
defendant, as it is said, we be willing that the er-
ror, if any there be, should, in due manner, be cor-
rected, and full and speedy justice done to the par- 

* ' ties aforesaid in this behalf, do command you, that 
if judgment be thereupon given and affirmed, then 
you distinctly and openly send, under your seal, 
the record and proceedings aforesaid, with all 
things touching the same, to our Judges of onr 
Court of Errors and Appeals in the last resort in 
all causes, at Trenton, on the eighth day of May 
next, together with this writ, that the record and 
proceedings aforesaid being inspected, we may 

to be further done thereupon, for correcting 
that error, what of right, and, according to the law 
and custom of the State of New Jersey, ought to be 
done.

Witness, our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton 
aforesaid, the nineteenth day of April A. D. Nine-
teen hundred and six.

S. D. DICKINSON,

30 ° lerk'
THOM AS F. NOONAN,

Attorney.

(Endorsement)— New Jersey Court of Errors and 
Appeals— Sarah B um s and John Burns, her 
husband, Plaintiffs, vs. Richard Eckert, De-
fendant.— W R IT  OF ERRO R.— Thos. F. 
Noonan, Atty. for Deft., 586 Newark Ave.. 
Jersey City, N. J.

40
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STIPU LATIO N .

NEW JE R SE Y  COURT O F ERRO RS AN D  
A P P E A L S .

S a r a h  B u r n s , a n d  J o h n  B u r n s ,  

h er h u s b a n d ,
Defendants in Error,

vs.

R i c h a r d  E c k e r t .
Plaintiff in Error.

In Tort. 
^On Error. 

Stipulation.
1 0

It is hereby stipulated and agreed by and be-
tween Thomas F. Noonan, Attorney for Plaintiff 
in Error, and Howard R. Cruse, Attorney for De-
fendants in Error, that the said Thomas F. Noo-
nan Mill notice the argument of the above cause in 
the next June Term of said Court; and that the 20 
said Howard R. Cruse will accept as in proper 
time, five days before said Term, the said notice of 
argument, and one printed book as sufficient, also 
the assigning, filing and serving of Errors as suf-
ficient at said time: provided— if Attorney for 
Plaintiff in Error cannot be present when said 
cause is reached for argument in said Court at its 
June Term, then said cause shall be postponed un-
til the following Term of said Court, unless said 
parties agree to submit said cause on briefs. 80

H OW ARD R. CRUSE,
Attorney for Deft, in Error.

THOS. F. NOONAN,
Attorney for Plaintiff in Error,

Dated May 25, 1906.

Filed June 7, 1906.

40
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N EW  J E R S E Y  COURT OF ERRORS AND 

A P P E A L S .

S a r a h  B u r n s  a n d  H u s b a n d ,

Plffs. (Defts. in E rror),

YS.

R i c h a r d  E c k e r t .

Deft. (Plff. in Error.)

Afterwards to w it : On the first day of June, 
nineteen hundred and six, in this term before the 
said New Jersey Court of Errors and Appeals, at 
Trenton, comes the said Richard Eckert, by Thos. 
F. Noonan, his attorney, and says that in the 
record and proceedings aforesaid, and also in giv- 

20 ing judgment aforesaid, there is manifest error in 
this, to w it:

(A)

That by the record aforesaid, it appears that the 
said judgment in form aforesaid was for the said 
Sarah Burns and husband against the said Rich-
ard Eckert, whereas by the law of the land, judg-
ment ought to have been given for the said Rich-
ard Eckert, and against the said Sarah Burns and 

30 husband.

( 1 )
There is also manifest error in this, to wit, that 

the said Hudson County Circuit Court refused the 
motion of the said Richard Eckert, at the close of 
the eveidence presented by the plaintiffs, to non-
suit the said plaintiffs, on the ground that no lack 
of care has been shown on the part of the defend-
ant or his employee; that there is no proof that the 

4 0  defendant was guilty of negligence; that the plain-

In Error. 
v Assignments 

of Error.
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tiff by her acts, contributed to the injury of which 
she complains.

( 2 )

There is also manifest error in this, to wit, be-
cause the said Circuit Court refused the motion of 
the said defendant below, at the close of all the evi-
dence in the case, to direct a verdict in favor of the 
defendant against the plaintiffs, on the ground 
that it appeared by the clear weight of evidence 1 0  
that this accident happened in the middle of the 
block, that the duty was upon the plaintiff to look 
out for approaching wagons, and where no duty 
was placed upon the defendant except to proceed 
along there at lawful speed; also because the clear 
weight of evidence shows that the plaintiff herself 
was guilty of negligence and that the accident 
would not have happened without her negligence.

(3) 20
There is also manifest error in this, to wit, Be-

cause the Court refused to charge the jury, as per 
defendant’s 3rd request to charge, as follows: “ I f  
the accident was caused by the covered van obscur-
ing the driver’s view, no negligence can be found 
in the Defendant.”

(5)

There is also manifest error in this, to wit, Be-
cause the Court refused to charge the jury as per *10 
defendant’s 1st request to charge, as follows: “ The 
plaintiff must establish, by a preponderance of evi-
dence, that the defendant had failed to use the de*- 
gree of care that a reasonable person would under 
the circumstances.”

(4A)

There is also manifest error in this, to w it : The 
Court’s charge ( as a modification of said defend-
ant’s 1st request) viz: “ The plaintiff must estab- 4-0
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lish, in the first instance, by weight of evidence 
that there was a lack of reasonable care on the part 
of the driver, that the defendant’s driver had fail-
ed to use the degree that a reasonable person would 
under the circumstances.”

(5)
There is also manifest error in this, to w it: Be-

cause the Court refused to charge the jury, as per 
10 defendant’s 2nd request, as follows: “ If it appear-

ed to the plaintiff that the driver of the wagon was 
not going to respect what she thought were her 
rights to cross the street first, she should have 
waited.”

(5A)

There is also manifest error in this, to wit: (the 
Court’,s charge as a  modification of said defend- 

f ant’s 2nd request), viz: “ I f  under the circum-
20 stances, Mrs. Burns had the right of way ahead of 

the butcher wagon, and notwithstanding this, she 
saw that the butcher wagon was going to run her 
down, and by the exercise of reasonable prudence 
could escape being run down, of course it would 
be her duty to escape and let the butcher wagon 
go by. She could not rush blindly into danger, 
just because she thought she had the right of way. 
And so, if the wagon was in a position and going 
at a speed which indicated that there was danger 

30 to her, and she saw it and took a chance of getting 
across first, she would be guilty of contributory 
negligence, and your verdict should be for the de-
fendant.”

( 6)

There is also manifest error in this, to w it: (The 
Court’s charge, as a modification of the defend- 
ands fourth request), viz: “ If this wagon was in 
such a position as that, moving towards her, was 

40 w ithin such a distance that she ought to have seen
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it and to have provided against it in the exercise 
of reasonable care on her part, then, if she failed 
in her legal duty, and the accident resulted wholly 
or in material part by such failure, she would be 
guilty of what the law calls contributory negli-
gence and would not be entitled to recover in this 
case.”

•i?)

There is also manifest error in this, to w it : Be- lO 
cause the Court refused to charge the jury as per 
defendant’s 5th request as follows: “ I f  plaintiff 
saw the wagon coming and took the chance of 
crossing before it, she cannot recover if injured.”

(8)

There is also manifest error in this to w it : Be-
cause the Court refused to charge the jury as per 
defendant’s 6th request as follows: “ I f  plaintiff 
could have averted the injury by not attempting to 2 0  . 
cross in front, she contributed to the injury which 
she received, and cannot recover.”

(9)

There is also manifest error in this, to w it : (The 
Court’s charge as a modification of defendant’s 5th 
and 6th requests) viz. “ If under the circumstances 
Mrs. Burns had the right of way ahead of the 
butcher wagon, and notwithstanding that, she saw 
that the butcher wagon was going to run her down, HO 
and by the exercise of reasonable prudence could 
escape being run down, of course it would be her 
duty to escape and let the butcher wagon go by. She 
could not rush blindly into danger just because 
she thought she had the right of way. And so, if 
the wagon was in a position and going at a speed, 
which indicated that there was danger to her, and 
she saw it, and took a chance' of getting across first 
she would be guilty of contributory negligence 

and vour verdict should be for the defendant.”  .4-9
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( 10)

And there is also manifest error in this, to wit: 
(The Court’s charge as a modification of defend-
ant’s 1st and 6th requests), viz: “Now, if you find 
on the whole case, that the plaintiff has. shown 
you that there was negligence on the part of this 
driver which caused the accident, and that the de-
fendant has failed to satisfy you that there was 
any contributory negligence on the part of Mrs. 

10 Burns, then, and only in that case would it be your 
duty to return a verdict in favor of these plain-
tiffs.”

(11)
There is also manifest error in this, to w it: That 

the said New Jersey Supreme Court did not re-
verse the said Hudson County Circuit Court, in 
the latter’s refusal to non-suit, the plaintiffs, on the 
ground set out in the above assignment of error 

20 No. 1.

(12)
There is also manifest error in this, to w it : That 

the said New Jersey Supreme Court did not reverse 
the said Hudson County Circuit Court in the lat-
ter’s refusal to direct a verdict in favor of the de-
fendant, against the plaintiffs, on the ground set 
out in the above assignment of error No. 2.

30 (13>
There is also manifest error in this, to w it: That 

the said Supreme Court did not reverse the said 
Hudson County Circuit Court, in the latter’s re-
fusal to charge, as set out in above assignments of 
error Nos. 3, 4, 5, 7 and 8.

(14)

There is also manifest error in this, to w it : That 
the said Supreme Court did not reverse the said 

40 Hudson County Circuit Court Judge’s charge to



the jury, as set out in the above assignments of 
error Nos. 4-A, 5-A, 6 , 9, 10.

(15)

There is also manifest error in this, to w it : That 
the judgment of the said Supreme Court was given 
for the said plaintiffs, against the said de-
fendant, whereas by the law of the land, judgment 
ought to have been given by said Court for the said 
defendant, against the said plaintiffs.

Wherefore, the said Richard Eckert prays that 
the judgment aforesaid of the said Circuit Court, 
and of the said Supreme Court, by reason of the er-
rors aforesaid may be reversed, annulled, and for 
nothing holden; and that the said Richard Eckert 
might be restored to all things which he has lost 
by the occasion of said judgment, etc.

THOS, F. NOONAN,
Atty. & of Counsel for Deft.

(Plff. in E rror).

(Endorsement)— Original tiled June 7, 1 9 0 6 -
Due and legal service hereof acknowledged this 
7th day of June, 1906. (Sd.) Howard R.
Cruse, Atty. Plffs. (Ds. in E.)

COMMON JO IN D E R  IN ERROR.

H OW ARD R. CRUSE,
Atty, &c.
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