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NEW JERSEY COURT OF ERRORS AND APPEALS.

EPHRAIM BEACH, complainant, ~
and Jd On appeal.
WILLIAM C. H. WADDELL and WIFE, defendants, j

STATE OF THE CASE..

To His Excellency William Pennington, Governor, Captain-General,
and Commander-in-Chief in and over the State of New dJersey,
and the territories thereunto belonging, Chancellor and Ordinary
in the same.

In Chancery.— Humbly complaining, showeth unto your Ex-
cellency your orator, Ephraim Beach, of the town of Catskil), in
the county of Green, and state of New York, formerly of New-
ark, in the county of Essex, and state of New Jersey, that Wil-
liam Coventry H. Waddell, formerly of the city of New York,
now of the county of Morris, in the said state of New Jersey,
on or about the third day of December, in the year of our Lord
one thousand eight hundred and thirty-five, being indebted to
your orator in the sum of five thousand five hundred and forty-six
dollars and sixty-six cents, for the purchase money of the lands and
premises herein after specified, which your orator had sold and con-
veyed to him in fee simple for the forbearance of the said sum of
money, and for giving day of payment thereof, did propose and
agree, to and with your orator, to give to your orator the bond or
obligation of him, the said William C. H. Waddell, to secure the
payment of the said sum of five thousand five hundred and forty-
six dollars and sixty-six cents; and, as a further security for the
payment of the said sum of money, the said William Coventry H.
Waddell, the lands and premises aforesaid herein after mentioned,
and thereupon he, the said William Coventry H. Waddell did, un-
der his hand and seal, make, execute, and deliver to your orator his
certain bond or obligation, bearing date on or about the said third
day of December, in the year one thousand eight hundred and
thirty-five, whereby he, the said William C. H. Waddell, acknow-
ledged himselfto be held and firmly bound unto your orator in the
sum ofeleven thousand and ninety-three dollars and thirty-two cents,,
lawful money of the United States of America, to be paid to your
orator, or to his certain attorney, executors, administrators, or as-
signs, to which payment well and truly to be made, he, the said
William C. H. Waddell, did bind himself, his heirs, executors, and
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there is a condition underwritten, to the tenor or effect following:
that if the said William C. H. Waddell, his heirs, executors, admi-
nistrators, or any of them, should and did well and truly pay, or
cause to be paid, unto your orator, or to his certain attorney, exe-
cutors, administrators, or assigns, the just and full sum of five thou-
sand five hundred and forty-six dollars and sixty-six cents, lawful
money as aforesaid, in two equal payments of two thousand seven
hundred and seventy-three dollars and thirty-three cents each, the
first payment to be made on the first day of April, in the year eigh-
teen hundred and thirty-seven, and the second payment to be made
on the first day of April, in the year eighteen hundred and thirty-
eight, with lawful interest for the same from the first day of April
next ensuing the date of the said bond or obligation, payable semi-
annually without any fraud or other delay, then the said obligation
was to be void, otherwise to be and remain in full force and virtue,
as in and by the said bond or obligation, now in possession of your
orator, and ready to be produced and proven, as this honorable
court shall direct, will, reference thereto being had, more fully and
at large appear, and to which your orator, for greater certainty,
prays leave to refer.

And your orator further showeth unto your Excellency, that, as
a further security for the payment of the money mentioned in the
said bond or obligation, executed as aforesaid by the said William
C. H. Waddell to your orator, he, the said William C. H. Waddell
and Julia Anne his wife, on or about the said third day of Decem-
ber, in the year one thousand eight hundred and thirty-five, did, un-
der their hands and seals, make, execute, and deliver to your orator
a certain indenture of mortgage, bearing date on or about the day
and year last aforesaid, whereby they, the said William C.H. Wad-
dell and dJulia Anne his wife, for and in consideration of the sum
of five thousand five hundred and forty-six dollars and sixty-six
cents, to them in hand well and truly paid by your orator at and
before the sealing and delivery of the said indenture of mortgage,
the receipt whereof was thereby acknowledged, and the said Wil-
liam C. H. Waddell and Julia Anne his wife were therewith fully
satisfied, contented, and paid, did, by the said indenture of mort-
gage, give, grant, bargain, sell, alien, enfeoff, convey, and confirm
unto your orator, and to his heirs and assigns for ever, all that tract
or parcel of land and premises situate, lying, and being in the (then
township) now city of Newark, county of Essex, and state of New
Jersey, beginning at the northwest corner of a lot of land now or
late belonging to the heirs of Ichabod Carman, deceased; thence
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(first) running south, sixty-four degrees and thirty minutes east,
two hundred and twenty-seven feet, to the Passaic river; thence
(second) along said river, as the same is now docked out, north,
twenty degrees and thirty-five minutes west, one hundred and four
feet; thence (third) south, sixty-five degrees and fifty minutes west,
two hundred and thirty-two feet eight inches, to the New Jersey
Railroad; thence (fourth) along the east line of the same south,
twenty-three degrees and fifty minutes east, one hundred and seven
feet, to the place of beginning, together with all and singular the
profits, privileges, and advantages, with the appurtenances, to the
same belonging or in any wise appertaining; also all the estate,
right, title, interest, property, claim, and demand whatsoever of the
said William C. H. Waddell and Julia Anne his wife of, in, and to
the same, and of, in, and to every part and parcel thereof, to have
and to hold all and singular the above described tract or lot of land
and premises, with the appurtenances, unto the said party of the
second part in the said mortgage (fo wit, your orator), his heirs and
assigns, to the only proper use, benefit, and behoof of your orator,
his heirs and assigns, for ever: provided always, and it was agreed
by and between the parties to the said indenture of mortgage, that
if the said William C. H. Waddell, his heirs, executors, or adminis-
trators, did and should well and truly pay, or cause to be paid, unto
your orator, or to his certain attorney, heirs, executors, adminis-
tiators or assigns, the sum of five thousand five hundred and forty-
six dollars and sixty-six cents, lawful money as aforesaid, in two
equal payments, of two thousand seven hundred and seventy-three
dollars and thirty-three cents each, the first payment to be made on
the first day of April, in the year eighteen hundred and thirty-
seven, and the second payment to be made on the first day of April,
in the year eighteen hundred and thirty-eight, with lawful interest
for the same from and after the first day of April next ensuing the
date of the said indenture of mortgage, payable semi-annually, ac-
cording to the condition of the bond or obligation herein before
mentioned and set forth, without any deduction or defalcation for
taxes, assessments, or any other impositions whatsoever, that then
and from thenceforth the said indenture of mortgage and the said
bond or obligation, and every thing in either contained, should
cease and be void, any thing in either contained to the contrary in
any wise notwithstanding; and the said William C. H. Waddell,
for himself, his heirs, executors, and administrators, did covenant
and grant to and with your orator, his heirs and assigns, that your
orator, his heirs and assigns, should and might from time to time,
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and all times after default should be made in the performance of
the proviso or condition contained in the said indenture of mort-
gage, peaceably and quietly enter into, have, hold, use, occupy,
possess, and enjoy all and singular the above granted and bargained
premises, with the appurtenances, without the let, suit, trouble,
hinderance, or denial of the said William C. H. Waddell, his heirs
or assigns, or of any other person or persons whatsoever.

And your orator further showeth unto your Excellency, that the
indenture of mortgage, executed as aforesaid to your orator by the
said William C. H. Waddell and Julia Anne his wife, has been lost
or mislaid, so that your orator is unable to make profert of the
same; that the said indenture of mortgage remains unpaid and
unsatisfied; that it is recorded in the clerk’s office of the county of
Essex, as is herein before mentioned and set forth; wherefore your
orator prays that he may be allowed to bring the record of the said
indenture of mortgage into this court, as evidence of the existence
and execution of the said indenture of mortgage.

And your orator further showeth unto your Excellency, that but
a part of the principal money mentioned in the said bond or obli-
gation has been paid or satisfied to your orator, while a large part
thereof together with interest thereon for a long space of time,
still remains due and owing to your orator, so that he is greatly de-
layed and disappointed in the receipt of the said moneys, by means
of which said several premises, the said indenture of mortgage, and
the estate thereby mortgaged, have become absolute in your orator
and his heirs.

And your orator further showeth unto your Excellency, that the
said mortgaged premises are a slender and scanty security for the
payment of the principal and interest money so due to your orator
as aforesaid ; and that your orator, or some other person in his be-
half, has frequently and in a friendly manner applied to the said
William C. H. Waddell and Julia Anne his wife, and requested
them to pay to your orator the said principal and interest money so
due to your orator as aforesaid ; and your orator well hoped that
they would have complied with such reasonable request, as in
equity and good conscience they were bound to do. But now so it
is, may it please your Excellency, the said William C. H. Waddell
and Julia Anne his wife, combining and confederating together to
and with divers other persons at present unknown to your orator,
but whose names when discovered your orator prays may be in-
serted herein as parties hereto, with proper and apt words to
charge them, how to injure and aggrieve your orator in the pre-
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mises, sometimes give out and pretend, that although your orator’s
estate in the said mortgaged premises may have become absolute
at law, yet that your orator cannot dispose of the same to any pur-
chaser in any mariner, and that the same will be subject to an equity
of redemption; and at other times the said confederates, or some
of them, pretend that there are other encumbrances upon the said
mortgaged premises prior to your orator’s said mortgage, but when
given, to whom, or for what consideration, or what is the nature
thereof, they refuse to discover; whereas your orator charges, that
there are no such prior encumbrances as is pretended, and, if any
do exist, that they are fraudulent and void, as respects your orator.

And your orator further showeth unto your Excellency, that
sometimes the said confederates give out and pretend that the said
mortgage was never executed by the said William C. H. Waddell
and Julia Anne his wife, whereas your orator expressly charges,
that the said indenture of mortgage was made, executed, acknow-
ledged, and registered, in manner and form as your orator has
herein before stated; all which actings, pretences, and doings of
the said confederates are contrary to equity and good conscience,
and tend to the manifest wrong, injury, and oppression of your
orator.

In tender consideration whereof, and forasmuch as your orator
has not a safe and complete remedy in the premises at and by the
strict rules of the common law, nor can foreclose the equity of re-
demption of the said mortgaged premises, or safely sell the same
for the payment of the principal and interest money so due to your
orator as aforesaid, without the aid and decree of this honorable
court—to the end, therefore, that the said William C. H. Waddell
and Julia Anne his wife, and their confederates, when discovered,
may, upon their several and respective corporal oaths, true, full,
and perfect answers make to all and singular the premises, as fully
and particularly as if the same were here again repeated, and they
thereto severally and particularly interrogated, according to the
best of their respective knowledge, information, and belief; and
that the said William C. H. Waddell may be decreed to pay and
satisfy to your orator the amount so due to your orator for princi-
pal and interest as aforesaid; (and that it may be referred to one
of the masters of this court to ascertain the amount of principal
and interest money remaining due and unsatisfied to your orator)
together with your orator’s costs and charges in this behalf sus-
tained, both at law and equity, by a shoi’t day, to be appointed by
this honorable court; and in default thereof, that the said William
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C, H. Waddell and Julia Anne his wife, and all persons claiming
oV to claim by, through, from, or under them, may be absolutely
foreclosed and debarred of and from all equity of redemption or
claim of, in, and to the said mortgaged premises, and every part
and parcel thereof; and that, by the order and decree of this hon-
orable court, the said mortgaged premises may be sold, and out
of the proceeds arising from the sale thereof, your orator may be
paid the amount of principal money, with the interest thereon, so
due to your orator as aforesaid by virtue of the said bond or obli*
gation and indenture of mortgage, together with your orator’s
costs, both at law and equity, in this behalf expended; and that
your orator may have such further and other relief in the premises
as to your Excellency shall seem meet and as shall be agreeable to
equity and good Conscience.

May it therefore please your Excellency, the premises consid-
ered, to grant unto your orator the state’s writ of subpoena, issuing
out of and under the seal of this honorable court, to be directed
to the said William C. H. Waddell and Julia Anne his wife, therein
and thereby commanding them, and each of them, on a certain
day and under a certain penalty, to be and appear before your Ex-
cellency in this honorable court, then and there to answer all and
singular the premises, and to perform and abide such decree asto
your Excellency shall seem meet and as shall be agreeable to equity
and good conscience.

And your orator, as in duty bound, will ever pray.

A. C. M. PENNINGTON,
Solicitor and of Counsel with complainant.

The Joint and several answer of William C. H. Waddell and Ju-
lia Anne his wife, defendants, to a hill fled by Ephraim Beach
against the said defendants.

And these defendants, William C.H. Waddell and Julia Anne his
wife, now and all times hereafter saving and reserving to them-
selves all and all manner of benefit and advantage of exceptions
to the way, errors, and insufficiencies in the said complainant’s hill
of complaint contained, for answer thereto say, they formerly re-
sided in the city of New York, but they now reside in the state
of New Jersey, in the county of Morris.

And the said William C. H. Waddell further answering says,
that on or about the third day of December, in the year of our
Lord one thonsand eight hundred and thirty-five, he became in
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debted to the said Ephraim Beach in the sum of five thousand five
hundred and forty-six dollars and sixty-six cents, for the purchase,
money of the lands and premises which he agreed to purchase
from the said Ephraim Beach, then of the township of Newark,
now of the state of New York: the said land and premises, herein
after mentioned, are situated in the city of Newark, in the county
of Essex, and state of New dJersey; that, at that time the said
Ephraim Beach represented himself to be seized or entitled in fee
simple and possessed of, and to have full power and authority to
dispose of the fee simple inheritance and possession of the whole 10
and every part of the land and premises, this defendant became
indebted as above mentioned, and for no other land or premises
and for no other cause or reason whatever; that, upon the repre-
sentations of the said Ephraim Beach, this defendant, William C.
H. Waddell, took the following deed; This indenture, made this
third day of December, in the year of our Lord one thousand eight
hundred and thirty-five, between Ephraim Beach and Eliza his
wife, of the township of Newark, in the county of Essex, and state
of New Jersey, of the first part, and William C. H. Waddell, of
the city of New York, in the county of New York, and state of 20
New York, of the second part, witnesseth, that the said party of
the first part, for and in consideration of the sum of eight thousand
three hundred and twenty dollars, lawful money of the United
States of America, to them in hand well and truly paid by the
said party of the second part, at and before the sealing and deli-
very of these presents, the receipt whereofis hereby acknowledged,
and the said party of the first part therewith fully satisfied, con-
tented, and paid, have given, granted, bargained, sold, aliened, re-
leased, enfeoffed, conveyed, and confirmed, and by these presents
do give, grant, bargain, sell, alien, i*elease, enfeoff, convey, and con- 30
firm to the said party of the second part, and to his heirs and as-
signs for ever, all that certain lot, tract, or parcel of land and pre-
mises, herein after particularly desci’ibed, situate, lying, and being in
the township of Newark, in the county of Essex, and state of New
Jersey, beginning at the northwest corner of a lot of land now
or lately owned by the heirs oflchabod Carman, deceased; thence
(1) running north, sixty-four degrees thirty minutes east, two hun-
dred and twenty-seven feet, to the Pssaic river, thence (2) along
said river, as the same is now docked out, north, twenty degrees
thirty-five minutes west, one hundred and four feet; thence (3) 40
south, sixty-five degrees fifty minutes west, two hundred and thirty-
two feet eight inches, to the New dJersey Railroad; thence (4)
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along the east line of the same, south, twenty-three degrees fifty
minutes east, one hundred and seven feet, to the place of begin-
ning, being lot number eighty-three, as marked and designated on
a map of the Ephraim Beach property, made by Stephen Dod,
esq., surveyor, and filed in the clerk’s office of the county of Es-
sex aforesaid, reference being thereto had will more fully appear;
together with all and singular the houses, buildings, trees, ways,
waters, profits, privileges, and advantages, with the appurtenances
to the same belonging or in any wise appertaining; also all the es-
tate, right, title, interest, property, claim, and demand whatsoever
of the said party of the first part of, in, and to the same, and of,
in, and to every part and parcel thereof: to have and to hold 4l
and singular the above described tract or parcel of land and pre-
mises, with the appurtenances, unto the said party of the second
part, his heirs and assigns, to the only proper use, benefit, and be-
hoofof the said party of the second part, his heirs and assigns, for
ever. And the said Ephraim Beach doth, for himself, his heirs, ex-
ecutors, and administrators, covenant and grant, to and with the
said party of the second part, heirs and assigns, that he, the said
Ephraim Beach, is the true, lawful, and right owner of all and sin-
gular the above described land and premises, and of every part
and parcel thereof, with the appurtenances thereunto belonging;
and that the said land and premises, or any part thereof, at the time
of the sealing and delivery of these presents, are not encumber-
ed by any mortgage, judgment, or limitation, or by any encum-
brance whatsoever, by which the title of the said party of the se-
cond part, hereby made, or intended to be made, for the above de-
scribed land and premises, can or may be changed, charged, alter-
ed, or defeated, in any way whatsoever. And also, that the said
party of the first part now hath good right, full power, and lawful
authority to grant, bargain, sell, and convey the said land and pre-
mises in manner aforesaid. And also, that he, the said Ephraim
Beach, will warrant, secure, and for ever defend the said land and
premises unto the said William C. H. Waddell, his heirs and as-
signs, for ever against the lawful claims and demands of all and
every person and persons, freely and clearly freed and discharged
of and from all manner of encumbrances whatsoever. In witness
whereof, the said Ephraim Beach and Eliza his wife have hereunto
set their hands and seals the day and year first above written.

(Signed) EP. BEACH, [1.s.]
ELIZA BEACH, [1.s]
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Signed, sealed, and delivered, in the presence of
L. D. Harde nburg h, as to Eph. Beach.
P. Sythoff, as to Mrs. Eliza Beach.

And on which deed there is the following acknowledgment: New
Jersey, Essex co., ss— Before me, Peter Sythoff, one of the masters
in chancery of New Jersey, appeared Ephraim Beach and Eliza his
wife, the grantors in the within deed named, and severally acknow-
ledged that they signed, sealed, and delivered the same as their
voluntary act and deed, for the uses and purposes therein express-
ed, I having first made them acquainted with the contents thereof,
and being satisfied that they are the grantors named in the same;
and the said Eliza, being by me privately examined separate and
apart from her husband, did further acknowledge that she had
signed, sealed, and delivered the same freely, without any fear,
threats, or compulsion from her said husband. This done at New-
ark, in said county, this twenty-fifth day of March, A. D. 1836.

(Signed) P. SYTHOFF.

Said deed is recorded in the office of the clerk of the county of
Essex, the thirtieth day of March, A. D. 1836, in Book Gr 4 of
Deeds, pages 307, 308, and 309. The said deed is now in the pos-
session of this defendant, ready to be produced as this honorable
court may direct, for which for greater certainty, reference being
thereto had, will more fully appear.

And this defendant, William C. H. Waddell, further answering
says, that, simultaneously with the execution of the said deed of
conveyance and grant, he executed and delivered to the said
Ephraim Beach the said bond and mortgage, mentioned in the
said bill of complaint, as a security for the payment of so much
of the price, consideration, or purchase money in the deed of con-
veyance and grant mentioned as aforesaid, and for no other pur-
pose or interest whatever, and the same was so then and there ac-
cepted and received by the said Ephraim Beach from this defend-
ant, as such security as aforesaid. And this defendant, William C.
H. Waddell, further answering, avers that neither before nor at the
time of the execution of the said bond and mortgage in said bill of
complaint mentioned, nor at any time before or since, was the said
Ephraim Beach the true and lawful and rightful owner of all and
singular the above described land and premises; nor was the said
Ephraim Beach then, or at any other time before or afterwards,

seized in fee of the whole and every part of the said lot of land
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and premises in the said deed of conveyance and grant mentioned
and described, and of which the boundaries are herein before par-
ticularly set forth as aforesaid; nor had the said Ephraim Beach
then, or at any time before or afterwards, good rightful power and
lawful authority to grant, bargain, sell, and convey the said land
and premises unto this defendant, in manner aforesaid. And this
defendant avers, and charges to be true, that the said Ephraim
Beach, at the time of the execution of the said writing obligatory,
in the said bill of complaint mentioned, well knew that he, the said
Ephraim Beach, was not then, nor at any time before or afterwards,
the true, lawful, and rightful owner of all and singular the above
described land and premises; and that he, the said Ephraim Beach,
had not then, nor at any time before or afterwards, good rightful
power and lawful authority to grant, bargain, sell, and convey the
said land and premises unto this defendant, in manner aforesaid.

And this defendant, William C. H. Waddell, further answering
says, that he hath not received, and is not entitled to any estate in
fee, or any other estate, nor the use, occupation, and possession of
all the said land and premises herein before described; nor hath
this defendant, in any manner, received any consideration whatso-
ever for the balance or sum aforesaid remaining due on the said
writing obligatory, or any part thereof, but therein the considera-
tion thereof hath wholly failed, and is lost to this defendant.

And this defendant, William C. H. Waddell, further answering
says, that he hath been defrauded, in manner aforesaid, to his great
injury and damage; that the said bond and indenture of mortgage,
mentioned in said bill of complaint, were obtained from this de-
fendant by the said Ephraim Beach, and others in collusion with
him, falsely and fraudulently representing to this defendant, before
the execution and delivery of the said writing obligatory and the
said indenture of mortgage, mentioned in the said bill of complaint
mentioned, to wit, on the said third day of December, in the year
of our Lord one thousand eight hundred and thirty-five, in the
township of Newark, and county of Essex, were in possession of
the land and premises described in the said deed of conveyance,
herein before mentioned, bearing date the day and year last afore-
said, and which is now brought here into court, sealed with the
seals of the said Ephraim Beach and his said wife, for the consi-
deration of eight thousand three hundred and twenty dollars. And
this defendant, William C. H. Waddell, further answering says,
that the said Ephraim Beach, upon the said third day of Decem-
ber, in the year of our Lord one thousand eight hundred and



thirty-five, when the said deed was executed for the said land an<t
premises for which the said bond and the said indenture of mort-
gage» in the said bill of complaint mentioned, were given by this
defendant, falsely, and by a gross fraud and imposition upon this
defendant, represented that he, the said Ephraim Beach, was seized
or entitled in fee simple, and that he had full power and authority
to dispose of the fee simple and inheritance of the whole and
every part of the premises mentioned and described in the deed
herein before mentioned, without exception as to any part whatso-
ever. . ) oA
The said premises described in said deed, herein before men-
tioned, were offered by the said Ephraim Beach to this defendant
freed and cleared from any and every encumbrance of any kind
01 description, either in law or equity, without any exception as
to any part whatsoever thereof) and that the same were in the oc-
cupancy, use, enjoyment, and possession of the said Ephraim
Beach; whereas in truth, as this defendant charges expressly and
believes to be true, there was a considerable part of those premises
not in the possession of the said Ephraim Beach, and to which
he had no right, power, or lawful authority to convey to this de-
fendant; that the said land and premises are only of value for the
uses and purposes of a dock on the said Passaic river, and that one
hundred and four feet are necessary for such uses and purposes;
that, at the time of the execution of the said deed by the said
Ephraim Beach to this defendant, a considerable part of the said
dock front, about forty feet of the same, was in the possession of
Messrs. Condit & Co., lessees of Mrs. Carman, who have occupied,
used, and claimed, and still occupy, use, and claim, title to the said
forty feet of dock on said Passaic river, mentioned in the deed
herein before described; and that this defendant has been informed
by the attorney of Mrs. Carman, that her husband was for several
years previous to his death, which was eight or ten years ago, and
she has been since, in possession of part of said dock described in
the said deed, herein before mentioned, claimed by the said
Ephraim Beach, and that she will not, in case Messrs. Condit & Co.
give up possession of the premises leased to them, give up posses-
sion to any person; that the said forty feet is material and abso-
utely necessary to the convenient enjoyment of the rest of said
land and premises, and without which said forty feet part of the
said dock the said dock is rendered completely valueless.
this defendant, William C. H. Waddell, further answering,
express y charges, that the said Ephraim Beach, at the time of the
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éxecution of the said deed, herein before mentioned, knew that the
said forty feet was in possession of the lessees of Mrs. Carman, and
that the said possessien of the said lessees was adverse to the pos-
session, title, right, claim, or interest of the said Ephraim Beach
in and to the said forty feet ; that, by false and gross fraud and im-
position, knowing of the said adverse claim, and falsely represent-
ing to this defendant that he could have the use, occupation, pos-
session, and enjoyment of the whole and every part and parcel of
the said land and premises freed and cleared from any encum-
brance, of any nature or kind whatsoever, he induced and per-
suaded, by said false representations, this defendant to take the said
deed, herein before mentioned, and to execute and deliver, for part
of the purchase money for said land and premises, and for no other
purpose whatever, the said bond and indenture of mortgage men-
tioned in said bill of complaint ; that the said Ephraim Beach, at
the time of the execution of the said bond and mortgage mention-
ed in said bill, did not disclose the fact, that the possession of the
said forty feet was in the lessees of Mrs. Carman, held under a title
adverse to him, the said Ephraim Beach, and that he, this defend-
ant, could not discover the same by the abstract.

And this defendant, William C. H. Waddell, further answering
says, that at different times before he was aware, or had in any
manner become acquainted with the defect of title, herein before
mentioned, to wit, the adverse possession of about forty feet of
said dock, he paid to the said Ephraim Beach the following sums
of money on the said bond and indenture of mortgage, mentioned
in said bill of complaint, to wit, October first, 1836, one hundred
and sixty-six dollars and forty cents; April 28th, 1837, one thou-
sand dollars; January 13th, 1838, one thousand dollars ; April Ist
1828, five hundred dollars ; that as soon as he became acquainted
or informed of said defect of title, to wit, the adverse possession of
about forty feet of said dock, he wholly and altogether refused to
make any further or other payments to the said Ephraim Beach.

And this defendant, William C. H. Waddell, further answering
says, that he does not know that the said indenture of mortgage,
mentioned in said bill of complaint, has been lost or mislaid, and
of the same is entirely ignorant, therefore can neither admit or
deny, but leaves the said complainant to prove the same, ashe
may be advised.

And this defendant, William C. H. Waddell, further answering
says, that he does not know that the said indenture of mortgage,
mentioned in said bill of complaint, is recorded in the clerk’s office
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of the county of Essex, and cannot admit or deny the same, but
leaves the complainant to prove the same, as he may be advised.

And this defendant, Julia Anne, wife of William C. H. Waddell,
says, that she has been in the habit of executing mortgages at the
request of her said husband, but that she does not particularly re-
member the execution of the indenture of mortgage as mentioned
in the bill of complaint, and does not admit or deny the same,
hut leaves the complainant to prove the same, as he may be ad-
vised.

And this defendant, Julia Anne, wife of William C. H. Waddell,
does not know that the said indenture of mortgage has been lost
or mislaid, as mentionad in said bill of complaint, and does not ad-
mit or deny the same, but leaves the complainant to prove the
same, as he may be advised.

And this defendant, Julia Anne, wife of William C. H. Waddell,
further answering says, that she does not know that the said inden-
ture of mortgage is recorded in the clerk’s office of the county of
Essex, and can neither admit or deny the same, but leaves the com-
plainant to prove the same, as he may be advised.

And these defendants deny all combination and confederacy,
charged against them in the said bill of complaint, wherewith they
are by the said bill charged, without this, that there is any other
matter, cause, or thing, in the said complainant’s said bill of com-
plaint contained, material or necessary for these defendants to make
answer unto, and not herein and hereby well and sufficiently an-
swered, confessed, traversed, and avoided, or denied, is true to the
knowledge or belief of these defendants; all which matters and
things these defendants are ready and willing to aver, maintain,
and prove, as this honorable court shall direct, and hereby pray to
be hence dismissed, with their reasonable costs and charges in this
behalf most wrongfully sustained.

WALTER RUTHERFORD, Solfor.
A. ARMSTRONG, of Counsel

Hundreds interlined, and dollars interlined.

New Jersey, w—William C. H. Waddell and Julia Anne Wad-
dell, in the foregoing answer named, being duly sworn, depose and
say, that the facts, matters, and things set forth and contained in the
foregoing answer, so far as they relate to their own acts and deeds,
are true of their own knowledge, and so far as they relate to the
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acts and deeds of every other person or persons, they believe them
to be true.
WM. COVENTRY H. WADDELL,
JULIA ANNE WADDELL.

Sworn and subscribed before me, one of the justices of the
peace of the county of Morris, this 6th day of January, A. D. 1842.

Jaco b Hol lo way.
Replication filed.

To his Excellency William Pennington, Governor, Captain-Gene-
ral, and Commander-in- Chief in and over the State of New Jer-
sey, and the territories thereunto belonging, Chancellor and Ordi-
nary in the same.

In Chancery.— Humbly complaining, showeth unto your Excel-
lency your orator, William C. H. Waddell, of the state of New
Jersey, that on or about the third day of December, in the year
eighteen hundred and thirty-five, he agreed to purchase from
Ephraim Beach, then of the city of Newark, now of the state of
New York, certain land and premises, herein after mentioned, situ-
ate in the city of Newark, in the county of Essex, and state of
New dJersey; that at that time the said Ephraim Beach repre-
sented himself to be seized orlentitled in fee simple, and to have
full power and authority to dispose of the fee simple and inheri-
tance of the whole, and every part of the land and premises in the
deed herein after mentioned, upon which representations your ora-
tor took the following described deed :.This indenture, made this
third day of December, in the year of our Lord one thousand eight
hundred and thirty-five, between Ephraim Beach and Eliza his
wife, of the township of Newark, in the county of Essex, and
state of New dJersey, of the first part, and William C. H. Wad-
dell, of the city of New York, in the county of New York, and
state of New York, of the second part, witnesseth, that the said
party of the first part, for and in consideration of the sum of eight
thousand three hundred and twenty dollars, lawful money of the
United States of America, to them in hand well and,truly paid by the
said party of the second part at and before the sealing and delivery
of these presents, the receipt whereofis hereby acknowledged, and
the said party of the first part therewith fully satisfied, contented,and
paid, have given, granted, bargained, sold, aliened, released, enfeoff-
ed, conveyed, and confirmed, and by these presents do give, grant,
bargain, sell, alien, release, enfeoff, convey, and confirm, to the said
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party of the second part, and to his heirs and assigns for ever, all
that certain lot, tract, or parcel of land and premises herein after
particularly described, situate, lying, and being in the township of
Newark, in the county of Essex, and state of New Jersey, begin-
ning at the northwest corner of a lot of land now or lately owned
by the heirs of Ichabod Carman, deceased; thence (1) running north,
sixty-four degrees thirty minutes east, two hundred and twenty-
seven feet, to the Passaic river; thence (2) along said river, as the
same 1s now docked out, north, twenty degrees thirty-five minutes
west, one hundred and four feet; thence (3) south, sixty-five de-
grees fifty minutes west, two hundred and thirty-two feet eight
inches, to the New Jersey Railroad; thence (4) along the east line
of the same south, twenty-three degrees fifty minutes east, one
hundred and seven feet, to the place of beginning, being lot num-
ber eighty-three, as marked and designated on a map of the
Ephraim Beach property made by Stephen Dod, esq., surveyor,
and filed in the clerk’s office of the county of Essex aforesaid, re-
ference being thereto had will more fully appear; together with all
and singular the houses, buildings, trees, ways, waters, profits, pri-
vileges, and advantages, with the appurtenances to the same belong-
ing or in any wise appertaining. Also, all the estate, right, title, in-
terest, property, claim, and demand whatsoever of the said party
of first part of, in, and to the same, and of, in, and to every part
and parcel thereof; to have and to hold all and singular the above
described tract or parcel of land and premises, with the appurte-
nances, unto the said party of the second part, his heirs and as-
signs, to the only proper use, benefit, and behoof of the said party
of the second part, his heirs and assigns, for ever. And the said
Ephraim Beach doth, for himself, his heirs, executors, and admin-
istrators, covenant and grant, to and with the said party of the se-
cond part, heirs, and assigns, that he, the said Ephraim Beach, is
the true, lawful, and right owner of all and singular the above de-
scribed land and premises, and of every part and parcel thereof,
with the appurtenances thereunto belonging; and that the said land
and premises, or any part thereof, at the time of sealing and deli-
'ery ofthese presents, are not encumbered by any mortgage, judg-
ment, or limitation, or by any encumbrance whatsoever, by which
the title ofthe said party of the second part, hereby made or intended
to be made for the above described land and premises, can or may

e changed, charged, altered, or defeated, in any way whatsoever.
And also, that the said party of the first part now hath good right,
full power, and lawful authority to grant, bargain, sell, and convey
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the said land and premises in manner aforesaid. And also, that he,
the said Ephraim Beach, will warrant, secure, and for ever defend
the said land and premises unto the said William C. H. Waddell,
his heirs and assigns for ever, against the lawful claims and de-
mands of all and every person and persons, freely and clearly freed
and discharged of and from all manner of encumbrances whatso-
ever. In witness whereof, the said Ephraim Beach and Eliza his
wife have hereunto set their hands and seals the day and year first

above written.

Signed, sealed, and delivered in the presence of
D. Har den bur gh, as to Eph. Beach.
«Sythoff,as to Mrs. Eliza Beach.

On which deed there is the following acknowledgment:

New Jersey, Essex county, ss— Before me, Peter Sythoff, one
of the masters in chancery of New Jersey, personally appeared
Ephriam Beach and Eliza his wife, the grantors in the within deed
named, and severally acknowledged that they signed, sealed, and
delivered the same, as their voluntary act and deed, for the uses
and purposes therein expressed, I having first made them acquaint-
ed with the contents thereof, and being satisfied that they are the
grantors named in the same. And the said Eliza, being by me pri-
vately examined separate and apart from her husband, did further
acknowledge, that she had signed, sealed, and delivered the sane
freely, without any fear, threats, or compulsion from her said hus
band. This done at Newark, in said county, this twenty-fifth dayof
March, A. D. 1836.

P. SYTHOFF, Master in Chancery

Said deed is recorded in the office of the clerk of the county of
Essex, the thirtieth day of March, 1836, in Book C 4 of deeds for
said county, pages 307, 308, 309. Said deed is now in the posses-
sion of your orator, ready to be produced as this honorable court
may direct, for which for greater certainty, reference being thereto
had, will more fully appear.

And your orator further showeth unto your Excellency, that at
the time when the said deed of conveyance and grant was executed
by the said Ephraim Beach and his wife, to wit, on the third dayof
December, in the year of our Lord one thousand eight hundred
and thirty-five, at the then township, now city of Newark, in the
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county of Essex, and state of New Jersey, your orator, simulta-
neously with the execution of the said deed of conveyance and
grant, did, under his hand and seal, make and execute, and deliver
to the said Ephraim Beach, his certain bond or obligation, bearing
date on or about the said third day of December, in the year one
thousand eight hundred and thirty-five, whereby your orator ac-
knowledged himself to be held and firmly bound unto the said
Ephraim Beach in the sum of eleven thousand and ninety-three
dollars and thirty-two cents, lawful money of the United States of
America, to be paid to the said Ephraim Beach, or to his certain
attorney, executors, administrators, or assigns, to which payment,
well and truly to be made, your orator did bind himself, his heirs,
executors, and administrators firmly by these presents, to which
bond or obligation there is a certain condition underwritten, to the
tenor or effect following: that if your orator, his heirs, executors,
administrators, or any of them, should and did well and truly pay,
or cause to be paid, unto the said Ephraim Beach, or to his certain
attorney, executors, administrators, or assigns, the just and full sum
of five thousand five hundred and forty-six dollars and ninety-six
cents, lawful money as aforesaid, in two equal payments, of two
thousand seven hundred and seventy-three dollars and thirty-three
cents each, the first payment to be made on the first day of April,
in the year eighteen hundred and thirty-seven, and the second pay-
ment to be made on the first day of April, in the year eighteen
hundred and thirty-eight, with lawful interest for the same from the
first day of April next ensuing the date of the said bond or obliga-
tion, payable semi-annually without any fraud or other delay, then
the said obligation to be void, otherwise to be and remain in full
force and virtue; which said bond is not in the possession of your
orator, but is in the custody or power of the said Ephraim Beach.

And your orator further showeth unto your Excellency, that, as
a further security for the payment of the money mentioned in the
said bond or obligation, executed as aforesaid by your orator to
the said Ephraim Beach, your orator, together with Julia Anne
his wife, on or about the said third day of December, in the year one
thousand eight hundred and thirty-five, under their hands and seals,
made, executed, and delivered unto the said Ephraim Beach acer-
tain indenture of mortgage, bearing date on or about the day and
year last aforesaid, whereby your orator and Julia Anne his wife,
for and in consideration of the sum of five thousand five hundred
and forty-six dollars and sixty-six cents, to them in hand well and

truly paid by the said Ephraim Beach at and before the sealing and
c
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delivery of the said indenture of mortgage, the receipt whereof was
thereby acknowledged, and your orator and Julia Anne his wife were
therewith fully satisfied, contented, and paid, did, by the said inden-
ture of mortgage, give, grant, bargain, sell, alien, enfeoff, convey,
and confirm unto the said Ephraim Beach, and to his heirs and as-
signs for ever, all the land and premises described in the above men-
tioned deed, together with all and singular the profits, privileges,
and advantages, with the appurtenances; also, all the right, title,
interest, property, claim, and demand whatsoever of your orator
and Julia Anne his wife of, in, and to the same, and of, in, and to
every part and parcel thereof, to have and to hold all and singular
the above described tract or lot of land and premises, with the ap-
purtenances, unto the said party of the second pail in the said
mortgage (to wit, the said Ephraim Beach, his heirs and assigns)
to the only proper use, benefit, and behoof of the said Ephraim
Beach, his heirs and assigns for ever; provided always, and it was
agreed by and between the parties to the said indenture of mort-
gage, that if your orator, his heirs, executors, or administrators,
did and should well and truly pay, or cause to be paid, unto the
said Ephraim Beach, or to his certain attorney, heirs, executors,
administrators, or assigns, the sum of five thousand five hundred
and forty-six dollars and sixty-six cents, lawful money as aforesaid,
in two equal payments, of two thousand seven hundred and seventy-
three dollars and thirty-three cents each, the first payment to be
made on the first day of April, in the year eighteen hundred and
thirty-seven, the second on the first of April, eighteen hundred and
thirty-eight, with lawful interest for the same from and after the
first day of April next ensuing the date of the said indenture of
mortgage, payable semi-annually, according to the condition of the
bond or obligation herein before mentioned and set forth, without
any deduction or defalcation for taxes, assessments, or any other
impositions whatsoever, that then and from thenceforth the said
indenture of mortgage and the said bond or obligation should
cease and be void, any thing in either contained to the contrary in
any wise notwithstanding. And your orator, for himself, his heirs,
executors, and administrators, did covenant and grant to and with
the said Ephraim Beach, his heirs and assigns, that the said Ephraim
Beach, his heirs and assigns, should and might from time to time,
and at all times after default should be made in performance of the
proviso or condition contained in said indenture of mortgage, peace-
ably and quietly enter into, have, hold, use, occupy, possess, and
enjoy all and singular the above granted and bargained premises,
with the appurtenances, without the let, suit, trouble, hinderance, or
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denial of your orator, his heirs or assigns, or of any other person
or persons whatsoever; which said indenture of mortgage is not
in the possession or under the control of your orator, therefore
he cannot produce the same.

And your orator further showeth unto your Excellency, that,
simultaneously with the execution of the said deed of conveyance
and grant, he executed and delivered to the said Ephraim Beach
the said bond and indenture of mortgage, herein before mentioned,
in manner and form, as herein before mentioned, as a security for
the payment of so much of the price, consideration, or purchase
money, in the said deed of conveyance and grant mentioned as
aforesaid, and for no other purpose or intent whatever, and the
same was so then and there accepted and received by the said
Ephraim Beach from your orator, as such security, as aforesaid.
And your orator avers, that neither before nor at the time of the
execution of the said deed of conveyance and grant, bargain and
sale, nor at the time of execution of the said bond and mortgage,
herein before mentioned, nor at any time before or since, was the
said Ephraim Beach the true, lawful, and rightful owner of all and
singular the above described land and premises, nor was the said
Ephraim Beach then, or at any other time before or afterwards,
seized in feeof the whole and every part of the said lot of land
and premises in the said deed of conveyance and grant mentioned
and described, and of which the boundaries are herein before par-
ticularly set forth as aforesaid; nor had the said Ephraim Beach
then, or at any time before or afterwards, good rightful power and
lawful authority to grant, bargain, sell, and convey the said land
and premises unto your orator, in manner aforesaid.

And your orator further avers, that the said Ephraim Beach, at
the time of the execution of the said deed of conveyance and grant
as aforesaid to your orator, and at the time of the execution of the
said writing obligatory and the said indenture of mortgage, herein
before mentioned, well knew that he, the said Ephraim Beach, was
not then, nor at any time before or afterwards, the true, lawful, and
rightful owner of all and singular the said above described land and
premises, and that he, the said Ephraim Beach, had not then, nor
at any time before or afterwards, good rightful power and lawful
authority to grant, bargain, sell, and convey the said land and pre-
mises unto your orator, in manner aforesaid.

And your orator further showeth unto your Excellency, that he
hath been defrauded, in manner aforesaid, to his great injury and
damage; that the said bond and indenture of mortgage, herein be-
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foie mentioned, were obtained from your orator by the said
Ephraim Beach, and others in collusion with him, by fraud, covin,
and misrepresentation, that is to say, by the said Ephraim Beach,
and others in collusion with him, falsely and fraudulently represent-
ing to your orator, before the execution and delivery of the said
bond and indenture of mortgage, herein before mentioned, to wit,
on the said third day of December, in the year of our Lord one
thousand eight hundred and thirty-five, in the township of Newark,
and county of Essex, were in possession of the land and premises
described in the said deed of conveyance, herein before mentioned,
bearing date the day and year last aforesaid, and which is now
brought here into court, sealed with the seals of the said Ephraim
Beach and his said wife, for the consideration of eight thousand
three hundred and twenty dollars.

And your orator further showeth unto your Excellency, that the
said Ephraim Beach, upon the said third day of December, in the
year of our Lord one thousand eight hundred and thirty-five, when
the said deed was executed for the said land and premises for which
the said bond and the said indenture of mortgage, herein before
mentioned, were given by your orator, falsely, and by a gross fraud
and imposition upon your orator, represented that he, the said
Ephraim Beach, was seized or entitled in fee simple, and that he
had full power and authority to dispose of the fee simple and in-
heritance of the whole and every part of the premises mentioned
and described in the deed, herein before mentioned, without ex-
ception as to any part whatsocvel’, the said premises described in
said deed, herein before mentioned, were offered by the said
Ephraim Beach to your orator freed and cleared from any and
every encumbrance of any kind or description, either in law or
equity, without any exception as to any part whatsoever thereof,
and that the same were in the occupancy, use, enjoyment, and pos-
session of the said Ephraim Beach, whereas in truth, as your ora-
tor charges expressly, and believes to be true, there was a consi-
derable part of those premises not in the possession of the said
Ephraim Beach, and to which he had no right, power, or lawful
authority to convey to your orator; that the said land and premises
are only of value for the uses and purposes of a dock on the said
Passaic river, and that one hundred and four feet are necessary for
such uses and purposes; that, at the time of the execution of the
said deed by the said Ephraim Beach to your orator, a considera-
ble part of the said dock front, about forty feet of the same, was
in the possession of Messrs. Condit & Co., lessees of Mrs. Car-
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man, who have occupied, used, and claimed, and still Occupy, use,
and claim, title to the said forty feet of dock on said Passaic river,
mentioned in the deed herein before described; and that your ora-
tor has been informed by the attorney of Mrs. Carman, that her
husband was for several years previous to his death, which was
eight or ten years ago, and she has been since, in possession of part
of said dock described in the said deed, herein before mentioned,
claimed by the said Ephraim Beach, and that she will not, in case
Messrs. Condit & Co. give up possession of the premises leased to
them, give up possession to any person ; that the said forty feet is
material and absolutely necessary to the convenient enjoyment of
the rest of said land and premises, and without which said forty
feet part of the said dock the said dock is rendered completely
valueless.

And your orator further showeth unto your Excellency, and
charges the same to be true, that the said Ephraim Beach, at the
time of the execution of the said deed, herein before mentioned,
knew that the said forty feet was in the possession of the lessees of
Mrs. Carman, and that the said possession of the said lessees was
adverse to the possession, title, right, claim, or interest of the said
Ephraim Beach in and to the said forty feet; that, by false and
gross fraud and imposition, knowing of the said adverse claim, and
falsely representing to your orator that he could have the use, oc-
cupation, possession, and enjoyment of the whole and every part
and parcel of the said land and premises, freed and cleared from
any encumbrance of any nature or kind whatsoever, he induced
and persuaded, by said false representations, your orator to take
the deed, herein before mentioned, and to execute and deliver for
part of the purchase money for said land and premises, and for no
other purpose whatever, the said bond and indenture of mortgage,
herein before mentioned; that the said Ephraim Beach, at the time
of the execution of said bond and indenture of mortgage, did not
disclose the fact, that the possession of the said forty feet was in
the lessees of Mrs. Carman, held under a title adverse to him, the
said Ephraim Beach, and that your orator could not discover the
same by the abstract.

And your orator further showeth unto your Excellency, that, at
the time said deed of conveyance was given to your orator by the
said Ephraim Beach, he was a citizen of the state of New York,
very much engaged in business in the city of New York; that for
a ong time he was entirely ignorant of the defect of title, herein

6 ore mentioned, to wit, the adverse possession of forty feet of said
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dock on the Passaic river, as is herein before mentioned; that your
orator hath not used or occupied said land and premises as a dock
since he became aware of the defect of title, herein before men-
tioned ; that the said Ephraim Beach was an engineer, and lived
within a few hundred yards of said do<& at the time of the delivery
and execution of the deed, herein before mentioned, and well knew
that the lessees of Mrs. Carman had possession of the forty feet of
dock on the Passaic river, and did not inform or intimate the said
fact at the time of the delivery of said deed in any way or manner
to your orator.

And your orator further showeth unto your Excellency, that, at
different times before he was aware, or had in any manner become
acquainted with the defect of title herein before mentioned, to wit,
the adverse possession of about forty feet of said dock, he paid to
the said Ephraim Beach the following sums of money on the said
bond and indenture of mortgage, herein before mentioned, to wit,
October 1, 1836, one hundred and sixty-six dollars and forty cents;
April 28, 1837, one thousand dollars; January 13, 1838, one thou-
sand dollars* April 1, 1838, five hundred dollars; that, as soon as
he became acquainted or informed of said defect of title, to wit,
the adverse possession of about forty feet of said dock, he wholly
and altogether refused to make any further or other payments to
the said Ephraim Beach * that, on account of said refusal to pay
when the said Ephraim Beach and your orator were both citizens
of the state of New York, the said Ephraim Beach commenced an
action of debt in the Supreme Court of said state against your or-
ator to recover the money due on the bond herein before mentioned,
on or about the twenty-ninth day of June, eighteen hundred and
thirty-eight; that, on or about the third day of September, in the
same year, agreeably to the provisions of the Revised Statutes of
the state of New York, vol. 2, page 406, sec. 77, whereby it was
enacted as follows: that in every action upon a sealed instrument,
the seal thereof shall only be presumptive evidence of a sufficient
consideration, which may be rebutted in the same manner and to
the same extent as if such instrument were not sealed, your orator
pleaded in defence to the in said suit in substance the matters
herein before stated; that, in the month of January, eighteen hun-
dred and thirty-nine, the said action was discontinued by the sai
Ephraim Beach, and the costs were paid by him, the said Ephraim

40 Beach.

And your orator flzlfther s? th .un%r Excellency, tilat a-
when both a‘ﬂ;our orator V@
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citizens of the state of New York, the said Ephraim Beach com-
menced an action of debt, in the Essex Circuit Court, against
your orator to recover the amount supposed or alleged to be due
on the bond, herein before mentioned, given by your orator to the
said Ephraim Beach ; that your orator appeared to the said actio»,
and pleaded to the declaration pleas somewhat similar to those he
pleaded in the action brought in New York. And the said Ephraim
Beach has demurred to the second, third, and fourth pleas, and re-
plied to the first, which demurrers and replications were filed with
the clerk of the said Essex Circuit Court, on the eighteenth of 10
March, eighteen hundred and forty-one, as by reference to the said
pleas and demurrers will more fully appear, and your orator has
joined in said demurrer. All of which are filed in the office of the
clerk of the said Circuit Court, reference being thereto had will
more fully appear.

And your orator further showeth unto your Excellency, that the
said Ephraim Beach has filed a bill to foreclose the mortgage,
herein before mentioned, given by your orator and his wife, in this
honorable court, June sixteenth, eighteen hundred and forty-one,
as of April sixth, eighteen hundred and forty-one, to which said 20
bdl your orator has answered. Said bill and answer are filed in the
office of the clerk of this honorable court, reference being thereto
had will more fully appear.

And your orator further showeth unto your Excellency, that he
as not a good and sufficient title to the land and premises, herein
e ore mentioned, in the deed herein before described, and that

your orator, or some other person in his behalf, has frequently and

w a friendly manner applied to the said Ephraim Beach, and re-

quested him to cancel the bond and mortgage, herein before men-

tioned, given as part of the purchase money of the land arid pre- 30

raises described in the deed, herein before mentioned, and also

ottered to reconvey to the said Ephraim Beach the said land and

premises free and clear from all encumbrances, except the mort-
e’ein before mentioned; and your orator is now ready and

. discretion of this honorable court, to reconvey said

an and premises to the said Ephraim Beach. And the said

P raim Beach has often been requested by your orator, and by

er persons on behalf of your orator, in afriendly manner, to

Py ack to your orator all the moneys he has received on ac-
well 1° ®ns” erat,on money of said deed. And your orator 40

oped that he would comply with such reasonable requests,
in equity and good conscience he was bound to do, but now, so
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it is, may it please your Excellency, the said Ephraim Beach, com-
bining and confederating together to and with divers other persons
at present unknown to your orator, but whose names, when dis-
covered, your orator prays may be inserted herein, as parties here-
to, with proper and apt words to charge them, how they have in
jured and aggrieved your orator in the premises, sometimes giving
out that there is no objection, either in law or equity, to the title
of your orator to the said land and premises; and at other times the
said confederates, or some of them, pretend that they have given,
since the execution and delivery of said deed, herein before men-
tioned, a good and valid title to said land and premises; andat
other times the said confederates, or some of them, pretend that
your orator, since the execution of said deed, has encumbered said
land and premises, but when given, to whom, or for what consider-
ation, or what is the nature thereof, they refuse to discover,
whereas your orator expressly charges, that he has not a good title
to said land and premises; that the said Ephraim Beach, ashe
pretends, hath not given your orator a good and sufficient title to
said premises since the execution of said deed; that there aremt
on said premises any encumbrances, except the mortgage erdn
before mentioned, as is pretended, and, if any do exist, that they
are fraudulent and void, as respects your orator. ,, ,

And your orator further showeth unto your Excellency, thet
sometimes the said confederates give out and pretend that the sad
deed was never executed by the said Ephraim Beach and wifg
whereas your orator expressly charges that the said deed was nadg
executed, acknowledged, and registered, in manner and formas
your orator has herein before stated.

All which actings, pretences, and doings of the said confe e
are contrary to equity and good conscience, and tend to the nan-
fest wrong, injury, and oppression of your orator. In ten er
sideration whereof, and forasmuch as your orator has no
and complete remedy in the premises at and by the strict rues
the common law, nor cannot have the said bond and mortgage ca
celled, nor the consideration money that has been paid yy
orator on account of said deed repaid to your orator, nor have
said action at law perpetually enjoined without the aid and ec
of this honorable court—to the end, therefore, that te *
Ephraim Beach and his confederates, when discovered, may, 9
their several and respective corporal oaths, true, full, an Pe
answers make to all and singular the premises, as fully and pa

larly as if the same were here again repeated, and they
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severally and particularly interrogated, according to the best of
their respective knowledge, information, and belief; and that the
said Ephraim Beach may be decreed to cancel the bond and mort-
gage, herein before mentioned, given by your orator to the said
Ephraim Beach for part of the purchase, as herein before men-
tioned ; and that the said Ephraim Beach may be decreed to repay
to your orator the purchase money and interest paid by your orator
to the said Ephraim Beach, as consideration money for the deed
herein before mentioned; and that it be referred to one of the
masters of this court to ascertain the amount of said sum, and the
interest thereon, now due and owing to your orator on account of
said payments; and that, in the mean time, the said Ephraim Beach,
his attorney or attorneys, or any one claiming by or through him,
may be restrained by the order and injunction of this honorable
court from proceeding in the said action, brought in the Essex circuit,
to recover the money claimed to be due the said Ephraim Beach
on the bond of your orator, herein before mentioned, and from com-
mencing or prosecuting any other proceedings at law against your
orator for the recovery of the said amount claimed by the said
Ephraim Beach to be due from your orator on the bond herein be-
fore mentioned.

And that the said Ephraim Beach, his attorneys, agents, or as-
signs, may be compelled, by the decree of this honorable court, to
cancel the said bond and indenture of mortgage herein before men-
tioned, and to pay to your orator the sums of money paid by him
to the said Ephraim Beach, together with lawful interest from the
time when the same was paid by your orator to the said Ephraim
Beach, on account of the consideration money for the deed herein
before mentioned, your orator being willing, and hereby offering
to reconvey to the said Ephraim Beach the said land and premises
mentioned in said deed, free and clear from all encumbrances
whatsoever by or on account of your orator to said land and pre-
mises, except the mortgage herein before mentioned; and also, by
the order and decree of this honorable court, perpetually to enjoin
all suits or proceedings atlaw to recover the said bond or mortgage
from your orator.

And that your orator may have such further or other relief in
the piemises as the nature and circumstances of the case may re-
quire, and to your Excellency may seem meet, may it please your

xcellency, the premises considered, to grant unto your orator the
state’s writ of subpoena, issuing out of and under the seal of this

onorable court, to be directed to the said Ephraim Beach, his at-
D
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torney or attorneys, therein and thereby commanding them, and
each of them, on a certain day and under a certain penalty, to be
and appear before your Excellency in this honorable court, then
and there to answer all and singular the premises, arid to perform
and abide such decree as to your Excellency shall seem meet and
as shall be agreeable to equity and good conscience. And your or-
ator, as in duty bound, will ever pray.

WALTER RUTHERFORD, Solfor Com.
A. ARMSTRONG, of Counsel.
The words “ seven, the second on the first of April, 1838,” on the seventh
page, and tlie word “five,” on the tenth page, the word “ time,” on the twelfth

page, the word “to,” on the fourteenth page, the word “ premises,” on the seven-
teenth page, interlined before execution.

New Jersey, ss— William Coventry H. Waddell, in the foregoing
bill named, being duly sworn, deposeth and saitb, that the facts,
matters, and things set forth and contained in the foregoing bill, so
far as they relate to his own acts and deeds, are ti'ue of his own
knowledge, and so far as they relate to the acts and deeds of every
other person or persons, he believes them to be true.

WM. COVENTRY H. WADDELL.

The word “ answer,” twice erased, and the word “ they,” erased, and the
word “ bill,” twice interlined, and the word “ he,” interlined before execution.
Subscribed and sworn, this 8th day of January, 1842, before me.

W. N. Jeffers, Master in Chancery of New Jersey.

The answer of Ephraim Beach, defendant, to the bill of complaint
of William C. H. Waddell, complainant.

This defendant, now and at all times hereafter saving and reserv-
ing unto himself all benefit and advantage of exception which can
or may be had or taken to the many errors, uncertainties, and other
imperfections in the said complainant’s said bill of complaint con-
tained, for answer thereunto, or unto so much and such parts thereof
as this defendant is advised is or are material or necessary for him
to make answer unto, this defendant answering saith, that some
time in the summer or autumn of the year one thousand eight hun-
dred and thirty-five, this defendant entered into an agreement with
Charles O. Bolles and Abel Thompson for the sale of certain lands
and real estate, situate in the city of Newark, in the county of
Essex, and state of New Jersey, including the tract or parcel of
land and premises mentioned and described in the deed of convey*
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ance in the said bill set forth ; that, it being intended by the saiu
Charles 0. Bolles and Abel Thompson to associate others with them
in the purchase of the said lands and real estate, and to put up the
same in lots at public sale, it was agreed, by and between this de-
fendant and the said Charles O. Bolles and Abel Thompson, that
this defendant should continue to hold the title of the said lands
and real estate, and, at the request of the said Charles O. Bolles
and Abel Thompson, and their associates, make, execute, and deli-
ver to the several purchasers of lots at such public sale, in case
such public sale should be had, deeds of conveyance for such lots,
respectively, as such purchasers should bid off and purchase; and
that it being intended by the said Charles O. Bolles and Abel
Thompson to give time of payment to such purchasers for a part
of the purchase money of such lots, respectively, to be secured by
the bonds of such purchasers, respectively, and indentures of mort-
gage upon such lots, respectively, to be made by such purchasers,
he, this defendant, would receive from the said Charles O.
Bolles and Abel Thompson, in payment of part of the considera-
tion money, the bonds and indentures of mortgage of such pur-
chasers, or such of them as he should select, to be made, executed,
and delivered to this defendant by such purchasers; that after-
wards,, and in or about the month of November, in the year afore-
said, the said Charles O. Bolles and Abel* Thompson, and ther asso-
ciates, pursuant to such intention as aforesaid, set up the said lands
and real estate in lots at public sale, and that at such sale the said
complainant bid for the tract or parcel of land and premises in the
said deed of conveyance in the said bill set forth, mentioned, and
described, and, he being the highest bidder for the same, the said
tract or parcel of land and premises last mentioned was struck off
to him, at or for about the sum of eight thousand three hundred
and twenty dollars; that, pursuant to the agreement aforesaid, this
defendant, together with his wife, Eliza Beach, at the request of
the said Charles O. Bolles and Abel Thompson, and their asso-
ciates, made and executed the deed of conveyance in the said bill
of complaint set forth, and handed the same to the said Charles (X
Bolles and Abel Thompson, and their associates, or some of them,
to be delivered to the said complainant; that the said deed of con-
veyance was drafted and prepared by and at the expense of the
said Chai'les O. Bolles and Abel Thompson, and their associates,
and by them, or some of them, delivered to the said complainant,
by and with the consent of this defendant, at their request and in
pursuance of the agreement aforesaid by and between this defend-
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ant and the said Charles O. Bolles and Abel Thompson ; that the
bond or obligation of the said complainant and the indenture of
mortgage of the said complainant and Julia Anne his wife, men-
tioned in the said bill, were made and executed by them for the
sum of five thousand five hundred and forty-six dollars and sixty-
six cents, or thereabouts, part of the purchase money aforesaid of
the said tract or parcel of land and premises so struck off to the
said complainant at such public sale as aforesaid, and by the said
complainant delivered to the said Charles O. Bolles and Abel
Thompson, and their associates, to be disposed of by them as they
saw fit in their discretion; that the said complainant paid to the
said Charles O. Bolles and Abel Thompson, and their associates,
the Bum of two thousand seven hundred and sixty-three dollars and
thirty-four cents, or thereabouts, for and on account of the balance
of the purchase money aforesaid of the said tract or parcel of land
and premises so purchased by the said complainant as aforesaid,
and that no part of the said balance was paid or even came to the
hands of this defendant; that the said bond and indenture of mort-
gage were delivered to this defendant by the said Charles O. Bolles
and Abel Thompson, and their associates, and were by this de-
fendant received, he having selected the same according to the said
agreement, together witlj divers other bonds and indentures of
mortgage of divers other persons, in payment of a part of the
consideration money of the sale of the said lands and real estate
by this defendant to the said Charles O. Bolles and Abel Thomp-
son, the said consideration money being the sum of seventy-five
thousand dollars, and the said bond and indenture of mortgage, in
the said bill set forth, being received by this defendant for and at
the sum of five thousand five hundred and forty-six dollars anti
sixty-six cents, or thereabouts ; that the said Charles O. Bolles and
Abel Thompson, and their associates, sold the said lands and real
estate, so purchased of this defendant as aforesaid, for the sum of
one hundred and twenty-five thousand dollars, or thereabouts, as
this defendant is informed and believes; that the price or conside-
ration at which this defendant really sold and conveyed the said
tract or parcel of land and premises, so conveyed to the said com-
plainant as aforesaid, would not exceed the sum of five thousand
dollars, or thereabouts, if the price at which this defendant sold the
whole of the said lands and real estate were divided and distributed
among the several lots into which the same were sold by the said
Carles O. Bolles and Abel Thompson, and their associates, accord-
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ing to the relative and respective values of the several lots of the
same. <

And this defendant further answering saith, that before the
making of the said agreement by this defendant with the said
Charles O. Bolles and Abel Thompson, and before the sale of the
same at public sale, as aforesaid, a full and complete search and
abstract of the title of this defendant, of, in, and to the said lands
and real estate, were made, at the request and under the direction
and superintendence of the said Charles O. Bolles and Abel Thomp-
son, at the expense of this defendant, showing the chain of title of 10
the several parcels thereof to this defendant, and the several en-
cumbrances thereon, and that the said Charles O. Bolles and Abel
Thompson, and their associates, were fully satisfied that this de-
fendant was seized and well entitled to the fee simple and inherit-
ance of the said lands and real estate, including the tract or parcel
of land and premises so conveyed to the said complainant as afore-
said, and that no encumbrance existed on the said last mentioned
tract or parcel of land and premises.

And this defendant further answering saith, that the said com-
plainant, at the time when he bid off the said tract or parcel of 99
land and premises, and when he made, executed, and delivered the
said bond and indenture of mortgage, as aforesaid; well knew that
this defendant had sold the said land and real estate to the said
Charles O. Bolles and Abel Thompson for the said sum of seventy-
five thousand dollars, and that such agreement had been made by
and between them as aforesaid, and that he, this defendant, would
convey the said tract or parcel of land and premises to the com-
plainant only upon the request of the said Charles O. Bolles and
Abel Thompson, in pursuance of such agreement, as aforesaid; that
this defendant continued to hold the title to the said lands and real 3g
estate upon such agreement as aforesaid; that this defendant would
receive the bond and indenture of mortgage of the said complain-
ant, if at all, only for and towards the payment of so much of the
said sum of seventy-five thousand dollars, such consideration mo-
ney as aforesaid; that such search and abstract had been made as
aforesaid, and the result thereof, and that this defendant would not
receive any part of the money to be paid by the said complainant
on the purchase of the said tract or parcel of land and premises
over and above the amount secured by such bond and indenture of
mortgage, and all the other facts, matters, and things herein before 4
set forth and alleged; and that the said complainant was one of the
associates of the said Charles O. Bolles and Abel Thompson in the
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purchase of the said lands and real estate, and, as such, entitled by
a contract, made by and between the said complainant and the said
Charles O. Bolles and Abel Thompson, to three of the seventy-five
shares, of one thousand dollars each, into which the ownership of
the said lands and real estate was divided among the said Charles
0. Bolles and Abel Thompson, and their said associates.

And this defendant further answering saith, that, otherwise than
as herein before set forth, he denies that the said complainant, on
or about the third day of December, in the year one thousand eight
hundred and thirty-five, or at any other time, agreed to purchase
of this defendant the said tract or parcel of land and premises in
the said bill mentioned and described, and that this defendant, at
that or any other time, represented himselfto be seized or entitled
in fee simple, or to have full power and authority to dispose of the
fee simple or inheritance of the whole and every part or any part
of the said tract or parcel ofland and premises, otherwise than by the
covenants in the said deed of conveyance, and as appeared by the
result of the search and abstract of the title so made as aforesaid.

And your defendant further answering admits, that the said deed
of conveyance was acknowledged and recorded as set forth in the
said bill; that simultaneously with, or about the time of the execu-
tion of the said deed of conveyance, the said complainant did make
and execute the bond or obligation bearing date, in the penalty
and upon the condition as in the said bill is set forth ; and that the
said complainant and Julia Anne his wife did, as a further security
for the payment of the money in the said bond mentioned, make
and execute the indenture of mortgage bearing date, conveying in
mortgage the said tract or parcel of land and premises, and upon
the condition as in the said bill is set forth.

And thi3 defendant further answering saith, that he denies that
the said bond and indenture of mortgage were delivered to this
defendant otherwise than is herein before mentioned, arid admits
that the same was made and executed as a security for so much o
the price, consideration, or purchase money in the said deed of
conveyance mentioned, and for no other purpose or intent whatso-
ever; but this defendant denies that the same was accepted or re-
ceived by him, except as herein before set forth, from the said
Charles O. Bolles and Abel Thompson, and their associates, in
payment, to the extent of the money secured thereby, of the pur-
chase money of the said lands and real estate so sold to the said
Charles O. Bolles'and Abel Thompson by this defendant.

And this defendant further answering saith, that he believes and
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insists, that before and at the time of the execution of the said deed
of conveyance and of the said bond and indenture of mortgage, he,
this defendant, was the true, lawful, and right owner of all and sin-
gular the said tract or parcel of land and premises in the said deed
of conveyance mentioned and described, and every part thereof,
and that he was then seized in fee of the whole and every part
thereof, and that he then had full power and lawful authority to
grant, bargain, sell, and convey the same, and that he then so fully
believed. R . .

And this defendant further answering saith, that he denies that
the said complainant hath been defrauded to his great injury and
damage, as set forth in the said bill, and that the said bond and in-
denture of mortgage were obtained from the said complainant by
this defendant, and others in collusion with him, or otherwise by
fraud, covin, or misrepresentation, and that this defendant, or others
in collusion with him, falsely ftnd fraudulently represented to the
said complainant, before the execution and delivery of the said bond
or indenture of mortgage, or at any other time, that he, this defend-
ant, was in possession of the said tract or parcel of land and premi-
ses, or any part thereof; and this defendant saith, that no repiesent-
ation whatever was made by this defendant, or any other person in
his behalf, to the said complainant, or to any other person, in refer-
ence to the possession, use, occupancy, or enjoyment of the said
tract or parcel of land and premises in this defendant, or otherwise.

And this defendant further answering saith, that he denies that a
considerable, or any part, of the said tract or parcel of land and
premises was, at the time of the making of the said deed of con-
veyance or of the said bond or indenture of mortgage, out of the
possession of this defendant, and saith, that the whole of the said
tract or parcel of land and premises was in the possession of this
defendant, and that, as he verily believes and insists, he had good
right and power and lawful authority to convey the same, and to
deliver the possession thereof, and that, by virtue of the said deed,
he did deliver to the said complainant full and indisputable posses-
sion of the whole of the said tract or parcel of land and premises.

And this defendant further answering saith, that the principal,
but not the only value of the said tract or parcel of land and pre-
mises, consists in its use and adaptation for the purposes of,a dock
and wharf on the Passaic river; but this defendant denies that one
hundred and four feet are necessary for such use, as alleged in the
said bill.

And this defendant further answering saith, that he denies that.
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at the time of the execution of the said deed of conveyance, a con-
siderable or any part of the said tract or parcel of land and pre-
mises, or about forty feet, or any part of the dock front of the same,
was in the possession of Messrs. Condit & Co., or any other per-
son or persons, as the lessees of Mrs. Carman, and that the said
Mrs. Carman, or the said Messrs. Condit & Co., or any other per-
son or persons as the lessee, had occupied or used the same, or any
part thereof, or that she or they, at the time of the filing of the
said bill, occupied or used the same.

And this defendant further answering saith, that he does not
know, nor has he been informed, save by the said bill, and cannot
state, as to his belief or otherwise, whether or not the said Mrs.
Carman or the said Messrs. Condit & Co., as her lessees, claim
title to the said tract or parcel of land and premises, or any part
thereof, or to the said forty feet of dock, or any part thereof, nor
whether or not the said complainant was informed by the attorney
of the said Mrs. Carman, that her husband was for several years
before his death, or that she has been since his death, in possession
of part of the said tract or pai'cel of land and premises or dock,
and that she will not give up possession to any person, as set forth
in the said bill, and admits that the husband of the said Mrs. Car-
man died eight or ten years before the filing of the said bill; but
this defendant saith that the said Mrs. Carman was not, nor was
the husband of the said Mrs. Carman, at any time, as far as this
defendant knows, and as he verily believes, ever in the possession
of the said tract or parcel of land and premises, or any part
thereof.

And this defendant further answering saith, that he denies that
the said forty feet is absolutely necessary to the convenient enjoy-
ment of the rest of the said tract or parcel of land and premises,
and that without it the said dock is rendered completely valueless,
and saith that though he admits that the said forty feet is material
and important to the value of the said dock, the same is very va-
luable without the said forty feet.

And this defendant further answering saith, that, as far as he
knows and as he verily believes, neither the said Mrs. Carman nor
her said husband ever had any title or interest whatsoever in the
said tract or parcel of land and premises, or any part thereof.

And this defendant further answering saith, that he admits that
the said complainant was at the time of the execution of the said
deed of conveyance a citizen of the state of New York and very
much engaged in business, and that this defendant was then an en
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gineer, and lived within a few hundred yards of the said dock, but
this defendant does not know, nor has he been informed, save by
the said bill, nor can he state, as to his belief or otherwise, whether
the said complainant has ever used or occupied the said tract or par-
cel of land and premises.

And this defendant further answering saith, that he admits that
the said complainant paid to this defendant the several sums of
money, and at the times as in the said bill set forth, on account of
the said bond and indenture of mortgage; that he hath, since the
last of the said payments, wholly neglected and refused to make
any further payments on account of the said bond and indenture
of mortgage; that, in consequence of such refusal, he, this defend-
ant, (he and the said complainants being then citizens of the state
of New York) commenced an action of debt in the court, and at
the time and for the purpose as in the said bill is set forth, and that
the said complainant pleaded as in the said bill is set forth, and
that this defendant discontinued the said action, and paid the costs
thereof, at the time as in the said bill is set forth.

And this defendant further answering saith, that he admits that
afterwards, when both this defendant and the said complainant
were citizens of the state of New York, this defendant commenced
an action in the form, and in the court, and for the purpose, as
in the said bill is set forth ; that the said complainant pleaded, and
that such proceedings were had in the said action as in the said
bill is set forth; that this defendant hath filed in this honorable
court his hill of complaint for the foreclosure of the mortgage in
the said bills mentioned, and that such proceedings have been had
therein as in the said bill of the said complainant is set forth.

And this defendant further answering saith, that he believes and
insists that the said complainant has a good and sufficient title to
the said tract or parcel of land and premises, and to every part
and parcel thereof, and saith that the said complainant hath not

een in any way disturbed in the possession, use, and occupation
of the same ; and that ever since the making of this said deed of
conveyance he has been, or might have been but for his own ne-
gect or miscarriage, in the receipt of all the rents, issues, and
profits thereof, without the molestation, hinderance, or denial of any
person or persons whatsoever.

sai bond and indenture of mortgage; that the injunction is-
E
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sued in this suit ought to be dissolved, and this defendant allowed to
proceed in his action at law to recover upon the said bond and up-
on his said bill for the foreclosure of the said indenture of mort-
gage ; that if it shall be ascertained that any defect exists in the
title to any part of the said tract or parcel of land and premises,
the said bond and indenture of mortgage should not be declared
void or be decreed to be given up to be cancelled, nor should this
defendant be decreed to pay back the moneys received by him on
the said bond or indenture of mortgage, or any part thereof, but
that such deduction and abatement shall be ordered by this hon-
orable court upon the said bond as shall be equitable and just, and
as the nature and circumstances of the case shall require.

And this defendant denies all and all manner of unlawful com-
binations and confederacy wherewith he is by the said bill charged,
without this, that there is any other matter, cause, or thing in the
said complainant’s said bill of complaint contained material or ne-
cessary for this defendant to make answer thereunto, and not herein
and hereby well and sufficiently answered, confessed, traversed,
and avoided or denied, is true, to the knowledge or belief of this
defendant: all which matters and things this defendant is ready
and willing to aver, maintain, and prove, as this honorable court
shall direct, and humbly prays to be hence dismissed, with his rea-
sonable costs and charges in this behalf most wrongfully sustained.

A. C. M. PENNINGTON,
Solicitor and of Counsel with cojnplainant.

Replication filed.

Examination of witnesses, taken the 15th day of May, 1847, before
Staats S. Morris, one of the masters and examiners of the Court
of Chancery, in the presence of Archer Gifford, esquire, solicitor,
and Joseph P. Bradley, of counsel with the complainant, and
Alexander C. M. Pennington, esquire, solicitor and of counsel
for the said defendant, service of the original notice being admit-

ted by Mr. Pennington.

Francis W. Brinley, a witness produced on the part of the com-
plainant, being duly sworn according to law saith— My age is forty-
eight years; I reside in Perth Amboy; 1 am a surveyor and manu-
facturer; I have made surveys in the city of Newark; during the
year eighteen hundred and thirty-six, I surveyed a great deal n
Newark ; I did some in eighteen hundred and thirty-four and eigh-

40 teen hundred and thirty-five. I made a survey along the Passaic
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river of the Beach property and the adjoining property, at the re-
quest of Mr. Gifford. This property is situated between the foot of
Market street, or the Egg dock, as it is usually called, and the foot
of Mulberry and Centre streets, and between the river road and
the Passaic river. I made this survey in January eighteen hundred
and forty-six; I made this survey for the purpose of ascertaining
the southerly line of the Beach property, as conveyed to Beach;
by the Beach property, I mean the property of Ephraim Beach. I
was two or three days in making the survey; afterwards, on my
return from Amboy, I surveyed it again, to arrive at a certainty.
Mr. Beach was at one time present; at another time there was
another man present assisting in making the survey. I used surveys
and deeds in making this survey.

[The paper produced by counsel of complainant, and shown to
witness, and which is marked Exhibit B 1, on the part of the com-
plainant, witness says,] I used this in making the survey. I also
used the papers marked Exhibits B2, B 3, B4, B 5, B 6, B 7, and
B 8, in making the survey, which were severally produced by the
counsel of the complainant, and at his request marked as exhibits,
and shown to the witness. I was directed, in making my survey, by
these papers and some information I possessed in regard to the
lines in that section, and also from maps and other information I
accumulated from inquiry.

[The papers produced and marked as exhibits above are object-
ed to by defendant’s counsel as evidence, otherwise than is identi-
fied by the witness as papers used by him in making his survey.]

In fixing the location of the Beach property, I surveyed other
tracts of land, that is to say, two properties on the north side and
one on the south side. One of the properties on the north side
was called the Baldwin property, and the other the John Stiles
property. I followed the description, as contained in Exhibit B 1,
m ascertaining the Baldwin property, which is the most northerly
lot I surveyed. In ascertaining the position of the Stiles property,
I followed the paper marked Exhibit B 2, which lies next south of
the Baldwin property. In tracing the Beach property, I followed
the paper marked Exhibit B 3. In tracing the lot on the south side
of the Beach property, I used the papers marked Exhibits B 4,
B 5 B6, and B 7. The property south of the Beach property is
called the Carman property. I followed the paper marked Exhibit
B 8, iu tracing the northern part of the Carman property. The
Beach property lies between the Stiles property and the Carman
property. The papers marked Exhibits B 4, B5, B 6, and B 7,
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Cover only the southern part of the Carman property. In making
toy survey, I first located the Baldwin property ; I took, as a start-
ing point, the description contained in Exhibit B 1, beginning at the
northeast corner of judge William Peartree Smith’s house, that
Was my starting point. The house was situated near the foot of
Mulberry street; the house was standing when I made the survey,
hill and all. The beginning corner of the Baldwin lot was south,
forty-nine degrees and thirty minutes east, (S. 49 30 E.) one chain
and sixty-seven links (1 chain 67 links) from the northeast corner
of the house above specified.

[The parties here consent to have the courses and distances ex-
pressed in numerical figures.]

In making my survey from these papers, I made a due allow-
ance for the variation of the needle. I made an allowance of two
degrees for the variation of the needle in the survey of the Bald-
win property. I did not make the same allowance in all the sui-
veys ; I made allowance in each case according to the dates of the
surveys in the deeds and papers furnished, having reference to the
lines adjoining and such landmarks as I could obtain. I made a
map of my survey.

[The paper marked Exhibit B 9, produced by the complainant’s
counsel, and at his request marked as an exhibit in this cause on the
part of the complainant, being shown to witness, he soys,]

It contains a skeleton map, made by me, of my said survey of
the several properties above referred to. Diagram A, on said pa-
per, is the map I refer to. In this map, or diagram, the letter H
designates the house above referred to; figure 1 designates the be-
ginning point of the survey, being the northeast corner of the
house aforesaid ; figure 2 designates the .beginning corner of the
Baldwin lot, which is marked No. 1; figure 3 designates the be-
ginning corner of the Stiles lot, which is marked No. 2 on the dia-
gram ;°figure 4 and letter A designate the beginning corner of the
Beach property, which is marked No. 3 on the diagram; E e de-
signate the beginning corner of the Carman lot, which is market
No’s 4 and 5 on the diagram, the northerly part of which is em
braced by the lines fg ¢ h. The easterly line of the lots designated
on the diagram is the edge of the dock along the Passaic river;
the westerly line of the said lots is the easterly line of the River
road or street. The representation of the needle in the corner o
the diagram represents the meridian. That portion of the diagram
nearest to the William Peartree Smith house, marked letter H as
aforesaid, is the north. The Diagram W, on the same exhibit, re-
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presents the Carman lot and the Beach lot, showing the position of
the Railrod through the properties, cutting off some short lots be-
tween the Railroad and the River street. My beginning corner, in
surveying the Carman lot, was on the north side of the road lead-
ing to the new dock, one chain easterly from the home lot of El-
eazer Bruen, deceased. The point is designated on diagi*am A in
Exhibit B 9, by the letters E e; that point is the southwest corner
of the last southerly house between the New Jersey Railroad and
Rivei street, built within the last four or five years.

[The description of the lot of land and premises contained in a
deed from Ephraim Beach and wife to William C. H. Waddell,
the complainant in this cause, dated the third day of December,
eighteen hundred and thirty-five, as set forth in the cross-bill of
complaint of the said complainant in this cause, being read to the
witness, he says,]

, That the position of the said lot of land and premises is exhi-
bited in the said diagram A (on Exhibit B 9) by the red lines a b
¢ d and the said lot being numbered No. 6. The position of the
said lot is represented on the said diagram W by black lines, a b ¢
;.and marked 83 in red figures. According to my survey, the lot
above mentioned is partly in the Beach lot and partly out; twenty-
four feet of said lot lies within the Beach property, and the rest out
of it, that part of the same lying within the Beach property be-
ing designated in the diagram A by the lines and figures a n m d,
and by the same letters in the diagram W. From the beginning
corner of the Baldwin property, as aforesaid, 1 ran south, 19° 45’
east, 4 chains, to the beginning of the John Stiles property, and
irom thence south, 16° 30' east, 4 chains, the breadth of the Stiles
property, to the beginning of the Beach property. This was the
way I got at the beginning corner of the Beach property. For the
Beach property, from the end of the four chains last mentioned, 1
ran south, 10° 45' east, 2 chains 85 links; thence south, 24° 30'
east, 2 chains 75 links, to the southwest corner of the Beach pro-
perty, which last point is designated by the letter and a figure ¢ 2;
t ence north, 56° east, to the Passaic river, which is designated by
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2 and ¢ on the “iagram A; the same line is designated on the

diagram W in red ink, by the letters ¢ e. In the course of my sur-
vey I took another beginning corner for the Beach property differ-
ent irom the one above stated, that is to say : in running the first

urse of the Beach property, 1 noted at the distance of thirty- 40

three and a third links (33* links), thence on from the beginning, a
ne running north, 74° east, (which was shown to me by Mr. Aaron
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Ward to be where a line had been agreed upon between him and
Beach) which line is represented on the said diagram A by the
dotted line B 2, B, and on the diagram W by the line A A. I ran
the property of Mr. Beach from that point as a beginning, after I
had completed the other survey, to show the position of the Beach
property on that basis by the same survey. I ranit out by the same
courses and distances as before with the new beginning point,
which courses and distances are designated on the said diagram A
by the lines B 2, 6, D D, and B, and on the said diagram W by
the red dotted lines A D D, and the Beach lines D A A. In my
first survey the west line of the Beach property corresponded with
the east side of the river road ; in the second survey the west line
of the Beach property ran into the road full twenty feet. This se-
cond survey brought the south line of the Beach property 33"- links
farther south, as designated by the dotted lines D D in both of said
diagrams. This second survey would, of course, bring the said lot
conveyed to Waddell 33" links farther on the Beach property, which
would make 46 feet in all. When I say that, by the first survey, 24
feet of the lot conveyed to "Waddell, as aforesaid, came within the
Beach property, and by the second survey 46 feet, I mean that the
westerly end of the Waddell lot, on the Railroad, was in that posi-
tion ; and the same was the case with the easterly end on the river,
the strip being nearly a parallelogram. The William Peartree
Smith house was the house next southwesterly on Mulberry street
from the Holden house, which stood at the south corner of Centre
and Mulberry streets.

In running the Carman lot, I began at the point aforesaid on the
north side of the road leading to the new dock, represented on the
said diagram A by the letters E e; and I ran by the Carman deeds,
after making due allowances for variations, north 26° 30' west, 4
chains 60 links, to the northwest corner of the Carman property,
as represented on the said diagram A, by the letter  being the
distance required by the two sets of deeds, exhibited as above, for
the Carman property. I then found myself at the distance of (83
feet) eighty-three feet south, 26° 30' east, from the southwest cor-
ner of the Beach property, according to my said first survey thereof,
and sixty-six feet south, 40° 10' east, from the southwest corner of
the Beach property, according to my said second survey. I then
ran for the north line of the Carman property north, 58° east, which
was originally north, 56° east, to the river, as is represented on the
said diagram A by the linefg , and also on the said diagram W by
the dotted linef g. This survey of the Carman lot took in twenty-
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two feet of the Waddell lot aforesaid on the west end, and sixty-
two feet on the east end on the river, measuring on the Railroad
and the river, and taking the length from the title deed of Beach
to Waddell and from the original map of division made by Stephen
Dod. I examined the map of the Beach property made by Mr.
Dod, which is on record in the clerk’s office of the county of Essex.
I copied the diagram W, except the red lines, from it, by which
map and division it appears that the distance along River street
from the beginning of the Carman property, and allowed for the
same by Mr. Dod, is two hundred and ninety-four feet and a half, 10
or four chains and forty-seven links, instead of three hundred and
three six-tenths, or four chains and sixty links, making the beginning
of the said Waddell lot twenty-two feet within side of the Carman
title. According to my survey of the Carman lot and both of my
said surveys of the Beach property, there is a small gore of land
between them, as represented on the said diagram A by the lines
C 2 mgf, and on the diagram W by the linesc cg f [The pa-
per produced on the part of the complainant, and at the request
of the complainant’s counsel, I have marked Exhibit B 10, and
made an exhibit, being shown to witness, he says,] it is the map of 20
the Beach property made by Mr. Dod, above referred to.

[At this period of the examination it was adjourned, by agree-
ment of the parties, to Monday, the twenty-fourth day of May, in-
stant, at ten o’clock in the forenoon.]

[This examination is further continued until Tuesday evening
next, at seven o’clock.] [This examination was further continued
unto the ninth day of September, eighteen hundred and forty-seven,
at ten o’clock A. M., by consent and agreement of the parties, at
which time Messrs. Gifford and Bradley appeared on behalf of the
complainant, and Mr. Pennington, on behalf of the defendant, and 30
proceeded with the examination.]

F. W. Brinley, being further examined on the part of the com-
plainant, saith—On having my attention called to the description
of the premises contained in the deed from Ephraim Beach, the
defendant, to Waddell, the complainant, as set forth in the cross-
bill filed in this cause, I have examined the said description. The
northwest corner of the lot lately owned by the heirs of Ichabod
Carman, deceased, is designated by the letter Z, in red ink, on the
diagram W, on the Exhibit B 9 in this cause; I mean the north-
west corner of said lot lying east of the Railroad. The northwest 4Q
corner of said lot, as designated on the map prepared by Mr. Dod,
marked Exhibit B 10, is designated on the said diagram W by thet
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small letter s. When I say the letter Z, in red ink, designates the
northwest corner of the Carman lot, I mean that that is the true
corner of the lot, as designated in the deeds marked Exhibits B 4,
B 5 B6,B7 B8 A linedrawn on a course of north, 64° east,
from the northwest corner of the Carman lot on River street, as
designated in the deeds aforesaid, would take in a part of the said
Waddell lot, and the portion of the said Waddell lot so taken in
would be nine feet of the said Carman lot, supposing said line to
be the north line of said Carman lot; the space so taken inisdesig-
nated by the letters b ¢ £ & on said diagram W.

Cross-examination by Mr. Pennington.— The B line in black ink,
marked A Cf y, on the diagram W of Exhibit B No. 9, is intended
to designate the line of River street, the same as on the original
map drawn by Mr. Dod, of which it is a copy. I cannot say
whether that is the true line of River street. The road was origi-
nally the River road, as granted by the proprietors to the town of
Newark, as running along the bank, without courses and distances.
It is now impossible to trace the original position of the said road,
but its position as laid down on the map marked diagram W and
on Stephen Dod’s map marked Exhibit B 10, is as the River street
is now held and used. I have ascertained, by actual survey and in-
spection, that the line, as laid out by A C/ andy on the diagram
W, is the easterly line of River street, as now laid out and used,
allowing one chain for the breadth of the street from the line of
the lots on the west side of the street. I ascertained the west line
of the street by actual survey from the old EleazerBruen property,
from surveys and maps made by Stephen Dod, and particularly by
the map made by Stephen Dod marked B 10. I referred to the
Eleazer Bruen property, because the property on one side of the
street referred to the property on the other. Iran all that was ne-
cessary of the west line of River street before I ran the east line.
* Quest. Did you, in that survey and inspection, ascertain the ac-
tual position of the line fences of either the westerly or easterly
side of River street, or of the front lines of the lots on either side
of the street, as now enclosed I

Ans. 1did, as far as they were enclosed; only part of the east
line of River street was occupied by any fence or building when I
made the survey; there was a building on the lot marked No.82,
and a fence in the rear extending northerly along the line of River
street, to the northward of the same; either upon the lots marked
78, 79, 80, or 81, were two new cellars, the stone work up at that
time directly on the line ofthe street, as shown on the map; north-
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ward of that there were no fences or buildings at that time on the
line designated on the diagram. I cannot recollect whether there
were any street fences or buildings directly on the westerly line of
said street at that time; there were houses and fences, at the time
of that survey, on the west side of River street. Those houses and
fences stood westwardly of the westerly line, as given on the map
marked Exhibit B 10. I can only speak generally; there were
some as to enable me, by the assistance of the map B 10, and their
position, to ascertain the position of River street, as laid down on
the map of the Beach property made by Mr. Dod. I saw some of
the fences were new fences, and some were very old. I have been
personally conversant with River street, so as to say it was used as
it now is for twelve or thirteen years. I have no personal know-
ledge of the actual boundary or lines of the street, as used prior
to thirteen years ago. The point b on diagram W 1is ascertained
from crossing map marked B 10 by a scale, taking the courses and
distances, as laid down in said map BIO. The line A It on the di-
agram W is a delineation to show where the northerly line of the
Carman property would run, if said northerly line was parallel
with its southerly line, instead of on an angle of nine degrees, as
per the title, making y / the line of River street and the westerly
line of the Carman property, as per deeds before referred to.
When 1 made the survey of the Carman property there was no
fence at or near the corner of the Eleazer Bruen properly, the
same having been dug away for the making of the canal, nor op-
posite the beginning of the Carman property, as shown to me, and
from which I made my survey.

Quest. How did you ascertain where the fence of the house lot
of the Eleazer Bruen property stood at the time of the survey con-
tained in deed from J. D. Bruen to Carman & Crowell, marked
Exhibit B 5, as called for in said survey I

Aiis. By the information derived personally, at the time of my
survey and on the spot, from Mr. Poinier and other old residents
in that section, whose names I don’t recollect, from the papers,
title deedsj and maps placed in my hands to aid me in ascertaining
the position, and from the map marked B 10, and surveys pre-
dicated thereon.

Quest. What papers, title deeds, and maps were placed in your
hands for that purpose ]

Ans, There was Exhibit B No. 5, B No. 4, Exhibit No. 7, the
deed from Robert N. Waite and Ann Inness to Ephraim Beach,
an abstract of which is marked Exhibit B 3, and map, originally
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made by Stephen Dad, of the Carman property, [which being pro-
duced by complainant, I have marked, at his request, Exhibit B
No. 11], the map marked B No. 10, and other papers, not now re-
collected, which were furnished by the attorney of Mr. Waddell.
I examined the whole of them with the records in the clerk’s of-
fice. Exhibit B No. 11 was not recorded, but is to my knowledge
with Stephen Dod, and is in his handwriting, an original draft,
made by the said Stephen Dod, and signed by him ; the other pa-
pers, above mentioned, were, to the best of my knowledge, on re-
cord. From the information I derived, as above, of where the
Bruen line of fence was at the time of the deed marked B 5, and
by the same papers and deeds just mentioned, and the neighbor-
hood information given, and the comparison and examination of the
whole by survey, I ascertained the position of the southwest or
beginning corner of the Carman property, which agreed with where
it was shown me and agreed with the maps. In making the survey
of the Carman property, as protracted on diagram W, I measured
the distance on the southerly line of the Carman property to the
river, and took the bearing of the said line. I also took the bear-
ing of the north line of the Carman property, after measuring the
distance of four chains and sixty links along River street. The
distance on the southerly line mentioned in the deed, accoi'ding to
my recollection, fell short of the whole distance to the river, the
wharves having been extended out. According to the best of my
recollection, the length of that line, at that time, was about five
chains to the river. I distinctly recollect the Poinier dock, as far
back as eighteen hundred and thirty-four, which is part of the sur-
vey embraced in B 5. When the dock was extended out I don’t
recollect. The fii’st of my recollection was, thatit was docked out.
The contents of land contained in the lines in Exhibit B 5 is one
acre and eighty-five hundredths, supposing the river line to be
straight; if the north line is parallel to the south line, the contents
would be one acre and seventy hundredths nearly. The contents of
land between % Fand be on diagram W is a little over four hun-
dredths of an acre, or forty-six thousandths of an acre. The dis-
tance upon the Railroad and the river is about nine feet, it beinga
little wider on the river than on the Railroad; and the contents be-
tween the lines, ££and C g on diagram W, is nineteen hundredths
of an acre nearly. The distance between £and Z is intended to
be thirteen feet, and between £ and g, on the river, sixty-two feet.

[The solicitor of complainant here offered a certified copy of a
deed from the administrators of Luther Baldwin, deceased, to
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Mary Baldwin, which, at his request, I have marked Exhibit B 12.]
The west lines of the lots No. 1 and No. 2, on the diagram A
and on Exhibit B 9, correspond nearly with the easterly line of
River street, as now travelled ; there wpre no fences along there
at the time of my survey, except a small portion of fence near the
corner marked 4 A ; there were one or two houses to the eastward
of this fence; the fence referred to was an old fence, and was
nearly on the line. 1 think the Stiles house was very nearly on the
line A A on diagram A ; which side of that line, or whether the
line run through the house, I cannot recollect. 1 think the line run
to the north of the house, and that the house was between the line
A A and B and B 2, at any rate it was north of the line B B 2.
The line B B 2 on the diagram A is represented by the line A A
on the diagram W . The point B 2 on the diagram A is represented
by the cross near the point A on the diagram W .

Running the Beach title, according to its courses and distances
in Exhibit B 3, from the >j near the point A on diagram W, the
southwesterly corner of the Beach title would be at in red ink,
near the letter D. Running the same courses and distances from
@, in black ink, designated as John Stiles’ true southwest corner
in diagram W, and which is intended to exhibit the point A 4 on
the diagram A, the southwest corner of the Beach title would be at
C, on the diagram W. Running the same lines from the point A
on the diagram W the southwest corner of the Beach title would
be at D. The distance on diagram W from y tof is four chains
and sixty links. The distance between f and C, on same diagram,
is eighty-three feet. The distance betweenf and D is sixty-six feet.

The contents of the survey of Exhibit B No. 3, by the lines, is
two acres and seventy hundredths nearly; adding another chain in
width to the length would make half an acre more in all, being
three acres and twenty hundredths nearly: my calculation is made
on the supposition that the line along the river is straight. If the
line along the river ran parallel with the westerly line of said sur-
vey, the contents would be sixteen hundredths less, leaving three
acres and three hundredths of an acre.

Direct examination resumed by Mr. Bradley.— The contents of
these lots along the river rises and falls with the tide, they all say,
more or less.

Quest. In ascertaining the beginning point of the Carman lot and
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mode resorted to by good surveyors for that purpose 1
Am. T did.
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I cannot recollect the names of auy other persons from whom I got
information, except that of Mr. Poinier. I think Mr. Aaron Ward was
present at one time; when I was at the Egg dock, there were a num-
ber of persons present whom I did not know. The survey made by
me, predicated on the beginning point as shown to me, corresponded
with landmarks, as stated in my examination heretofore. I saw by
the examination of the papers, by the information obtained from
the persons in the neighborhood, and by comparisons and calcula-
tions founded thereon, that the survey made by me had every indi-
cation of correctness. In running the lines of the survey in Exhibit B
3, the line of the street is more closely followed by starting from
0), in black ink on diagram W, than by starting from the point A
on the same diagram. The red dotted line running from the point
A shows the lines of the survey, when A is taken for a starting
point. I can’t tell whether the lines A ¢, in black ink, or the red
line from @) to ¢, in red ink, is the nearest the true line to the
street. None of the recent maps exhibited to me at the time I
made my survey, appear to have gone back to the Peartree Smith
house as a starting point.

Cross-examination resumed.— So far as I know since the deeds
referring to the Peartree Smith house were given, no survey has
been made from that starting point.

Quest. Had you, at the time you made your survey, any record,
or certified copy of a record, of the laying out of River street or
road as a public highway by any public authority, and if any
what ?

Ans. 1 had in my possession at the time of making my survey,
and had kept them as such in my possession, as register and sur-
veyor general of the eastern division of New Jersey, for several
years prior thereto, records of the general proprietors of New Jer-
sey, wherein is a grant to the inhabitants of the town of Newark,
under special provisions, of the streets and roads in the said town,
as they then laid. I had, among the same records, a variety of
grants from the same, to individual inhabitants of the same, of
lands binding on the River road. I had no other record of the lay-
ing out of that road by public authority. I examined those records
with reference to this survey. Those grants do not give the courses
or distances of the lines of the road, but bind on the road. The
grant of the road contains no courses or distances; I do not know
how this road run prior to that grant; I don’t know where thereis
any record of the laying out of that road; I don’t pretend to know
what the true line of that road is, excepting from those surveys
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and such documents as I could obtain. No survey that I made be-
ginning at the Peartree Smith house, running by the lines of the
title deed, brought me to the point A. on the diagram W. From
®> in black ink, on diagram "W, to the edge of the paper in the
left hand, is a red line drawn, showing the line of John Stiles’ title,
as coming from the Peartree Smith house. In making my survey,
I had a copy of the survey in a deed from Aaron Johnson and wife
to Ephraim Beach, and a map of the same. It was a survey of
propeity on the west side of the River road, opposite this property
in question. I think I did not, by this map and survey, in compa-
rison with other maps and surveys in my possession for the pur-
pose of the survey, undertake to find either of the courses of the
Carman property. I ran the Carman property from its own deed.

[A copy of tne map above referred to is here permitted to be
mintroduced, on the part of the complainant, and which, at the re-
quest of the complainant’s counsel, I have marked Exhibit B No
13}

1 did not attempt to ascertain the corner of Mrs. Inness’ lot, a»
specified in that deed, on the west side of the road. 1 do not think,
in making my survey, that I referred to a deed from John Bruen
and wife to Aaron Johnson. In ascertaining the boundaries of the
lot conveyed by the Poiniers to Carman, fronting sixty links on
the east side of River street, I did not ascertain, or attempt to as-
certain, a point on the easterly line of River street opposite a
corner of Mrs. Inness on the west side. I had no reference to
Mrs.A Inness’ line on the west side in making my survey. The be-
ginning corner of the Carman property would be the same dis-
tance from the Bruen fence, if it were nine feet farther south on the
east side of River street. I had no record of a street laid out from
River street to the Egg dock, in making my survey; I believe it
was vacant land. For my guide in ascertaining the south line of the
Carman property, I had the same guides as I have herein before
stated; there were houses and fences on the line.

Quest. What old, fixed, and permanent landmark or monument,
referred to in any of the old surveys or maps used by you in mak-
ing this survey, did you find to correspond with and prove the ac-
curacy of your survey I

Ans. The Eleazer Bruen fence, though not standing at the point
opposite the Carman property, yet its position was distinctly as-
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certained and pointed out; the southwest corner of the Carman 40

property, near which is a house, agreed with the line of the Egg
dock or the south line of the Carman property, as per my survey.
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The Foundation of certain houses, then erecting, agreed with the
lines of the surveys contained in the old deeds and maps, and the
general examination and position of matters, at the time of my
survey, plainly proved that my survey was per the old landmarks.

Direct examination resumed.— In getting at the line of the road,
I had reference to the old deeds for property along the bank there,
particularly the deeds that have been marked exhibits in this
cause. Exhibit B No. 13 is a copy of the map made by Mr. Dod,
and used by me in making my survey,

Cross-examination.—I don’t think I used any other deeds in as-

certaining the line of River street, except those marked exhibits in

this cause ; these deeds gave their own courses on the street. I made
the copy of the map marked Exhibit B No. 13 from a map made
by Stephen Dod.

Direct examination.-—When 1 said I exammed no other deed
I did not mean t. say I had had no reference to the records in the
register’s office. #

Cross-examined.— My examination in the register’s office gave
me an insight into the whole mattei. u.

Quest. Did that record furnish you with any landmark by which
to ascertain the line of River street ?

Ans. Certainly not.

Quest. Did that record furnish you with any course or distance,
by which to ascertain thé course or distance of any line in River
street ?

. Ans. 1 have heretofore answered that question.

The question is here again repeated.

Ans. I have heretofore answered that question in my testimony.

Quest. Do you refuse to answer that question ?

Ans. 1 do not say so; I decline to answer this last question.

Quest. How did that examination give you an insight into the
matter of that survey? P

Ans. As records generally do. It gave me an insight into the
matter; there was a road and lands binding on that road.

Quest. Did you ascertain, by examining those records, any point,
course, or distance of River street in making your survey?

Ans. 1T did not.

Direct examination,—I mean the proprietory records in the re-

gister’s office. J. W.BMNLRI.

By consent of the parties, the further examination of witnesses

4Q in this cause is adjourned to Wednesday, the fifteenth day of Sep-

tember, instant, at ten o’clock A. M.
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Calvin TV. "Baldwin, of the city of Newark, in the county of Es-
sex, and state of New Jersey, a witness produced on the part of the
complainant, being duly sworn, on his oath saith— I reside at No.
28,Lawrence street, in the city of Newark; I am forty-eight years
of age, and will be forty-nine years old in December next; I was
born under the hill in the Luther Baldwin house; my mother was
born there; I lived there until within eleven years next April. My
mother’s maiden name was Mary Stiles; my father’s name was Lu-
ther Baldwin; he was the husband of Mary Stiles; aslong as my
mother did live she lived there. The Stiles property commenced
at a cedar tree running up the river. We owned four acres; two
acres were bought of the Grants, one acre of Mr. Ogden, and one
acre of Gen. Cummings. As I have understood from the family, the
south part was confiscated at the close of the Revolutionary war.
I understood from my mother that a part was bought of the Grants,
and there was a house built on it, in which we lived ; there was
marked on the house that it was built in seventeen hundred and
forty-two. I understood, in the family, that my father built a house
on the southerly part of the property which was occupied by Rich-
ard Johnson, who was sometimes called Richard Stiles; he was the
half-brother to my mother; he was a good deal younger than my
mother. This property included the hill and marsh from River
street to the river. There was a little creek between this property
and the property owned by Mr. Beach; this creek was dug out;
this creek was all on our side of the line. The water covered the
marsh at high tide, but at low tide it all ran off. At high tide the
water covered all the marsh; you could sail a boat over it, except
where it was filled up. As early as I can recollect the first wharf
on the north was that occupied by the Holdens, at the foot of what
is now called Front street. I remember the Carman property; Mr.
Beach had a fence between us and the Carman property; Mr.
Bruen, also, had a fence between us and the Carman property. I
recollect seeing a fence between the Carman property originally
and the Bruen property. I understood the Bruen property was
sold to Capt. Johnson, afterwards sold to Mr. Poinier, and then to
Mr. Carman. It was a board fence; there was a bottom board, and
then the boards ran up and down; it extended five or six panels
from the hill down; it only took in the land on the hill, the marsh
was all open. The fence was of this description all the way down.
The fence ran about parallel with the old dock and in the same di-
rection, inclining up the river. I misuse the word parallel, I mean
at right angles with the old dock. I don’t remember any other fence
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except ours. There was no fence between the property occupied
by us and the Carman fence, already spoken of; it was a permanent
fence. The dock itself inclined up the river, and the line being at
right angles with the dock, also itself, inclined up the river. There
was a walnut tree that stood on the hill; there were two walnut
trees on the hill; the tree the lowest down was the line between
Mr. Carman and Mr. Bruen, as I always understood. This tree
stood on top of the hill, but the fence stood part the way down the
hill, running up towards the tree. At my earliest recollection the
northeast corner of the Gabriel Bruen property, on the west side
of River street, was the southeast corner of the Durand property;
Gabriel Bruen was the son of old Eleazer Bruen. Mr. Beach bought
the Gabriel Bruen property, which was owned intermediately by
Mrs. Inness. The Bruen property ran down south to the Carman
property, I mean the Gabriel Bruen property together with the
Eleazer Bruen property, which last adjoined the former on the
south. The Carman property, just referred to, is the Carman home-
stead on the west side of River street, and not the property in con-
troversy. I remember the Carman tavern, it was at the upper end
of the old Egg dock ; it faced the southwest; it is now standing®
though it was moved towards the river on the building of the Rail-
road. The line of the street upon which it stands has never been
altered within my recollection. What I speak of as a street, isa
public dock used as a public highway. Part of the way down the
hill, about half way, there was a fence that run along the River
road ; it ran from the tavern house to Mr. Eleazer Bruen’sline;
it ran up to the line of the strip sold to Johnson by Bruen; itran
to the fence already spoken of, running down the hill. There was a
fence in front of our place that ran on the top of the hill, some dis-
tance from the edge of the bank. My mother’s house, where I was
born, stood twenty or thirty feel down the bank. The Stiles house,
where Richard Johnson lived, also stood about twenty or thirty
feet down the bank; both of those houses now stand where they
always did. The whole property, including my mother’s and Rich-
ard Johnson’s, measured, when we sold to Mr. Ward, five hundred
feet along River street. It was twelve feet from the Johnson house
to where the cedar tree stood ; I measured it. I mean the south line
of the Stiles property was twelve feet south from the J ohnson house.
I remember the Peartree Smith house; Courtland Hays’ mother
lived there when I was a boy; it stood on the hill on the west side
of River street, next to Mr. Holden’s stone house; it has lately been
moved away. Mr. Poinier bought his present wharfof Mr. Carman.
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Mr. Poinier gave in exchange for part of this wharfthe strip of forty
feet, lying to the north of this fence, running down the hill towards
the river, and ten dollars, as 1 understood. The main part of Mr.
Poinier’s wharf had been previously purchased of Mr. Carman for
$1700, as I understood.

Cross-examined by Mr. Pennington.— The line of fence on the
north of the Carman property, and all the lines of property between
the river and the River road, and between the Egg dock and the
Stiles property, ran parallel with the line of Egg dock; by that
line I mean the line from the Railroad to the river, along Mr.
Poinier’s line. The only land between the Stiles property and the
Carman property, as they were severally occupied, were the two
pieces of which I have spoken as the strip sold to Johnson and the
property more recently known as the Beach property. From my
recollection, the measurement on the river and along the River road,
of these strips, taken together, was about equal. The only fences
along the east side of River street, as long as I remember, were
the fence running in front of our property and the fence along the
Carman property, half way under the hill. The fences on the west
side of River street, as long as I can recollect, ran very zigzag and
irregular, more so than at present. The whole of the house built
by John Caldwell north of the Gabriel Bruen house, on the west
side of the street, stands in what was formerly used.as the street.
In some places along the west line of the River street the fence is
farther back, and in some places farther out than where the origi-
nal fence stood. There were several small walnut trees under the
hill, that were cut down by Mr. Carman.

Direct examination resumed.— The fence I have spoken of was
destroyed about the time Mr. Carman built his dock. This fence
was five or six panels long, or more. As to the width of the pro-
perty on the river and on the bank, I don’t know any thing about
it. I worked on Capt. Beach’s dock, on Mr. Carman’s dock, and
also Mr. Poinier’s dock; I helped build them. I never measured
the property there for the purpose of ascertaining the difference
above and below.

Cross-examined.— The Stiles property was always since my me-
mory used and occupied for twelve feet south of the Johnson house.

Direct examination.—When I speals of a permanent fence, I
mean a fence designed to keep cattle out. As land was plenty
in those days, I calculate they did not stand much upon the lines.

thought the big walnut tree was the line. As to the other pro-

perty on the river, I don’t know where the lines began or where
G
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they came out; there were no marks on the liver to designate
where the lines came out. This creek that I speak of was dug;
it was dug by my uncle Richard, all on our land, with the south
edge on the line between us and Mr. Beach, or what is said to be
the Beach property, as claimed by him.

Cross-examined.— The south edge of that ditch was on the divi-
sion line between our property and the property on the south, as
possessed by the several owners.

Direct examination.— This ditch was not dug by any map or sur-
vey, as far as I know.

Cat.vin W. Bal dwi n.

John Rioch, of the city of Newark, in the county of Essex, and
state of New dJersey, being duly sworn, on his oath saith I am
fifty-eight years of age, and a resident of Newark twelve or thir-
teen years next spring; previous to that time I have been in the
habit of frequently being in Newark, from Orange, my native place.
I have been acquainted with the Carman dock for ten years; part
of the time I leased it, and part of the time have been agent for it.
I assisted to make a survey of this property within two years; I
carried the chain for Mr. Brinley. I can’t say that I have ever seen
the map marked Exhibit B 9 before now. I believe it to be like
the map we made when we surveyed the property. [The map
marked B 10 being shown witness, he says,] that the diagram W,
on Exhibit B 9, exhibits the property that I assisted in surveying,
by carrying the chain. Upon recollection, I assisted in surveying
this property a year ago last January. W e began, on the first sur-
vey that was made, at the Smith house ; we ran down River street,
clear through, down by the dock, to the south part of the Carman
line. We commenced at the Smith house, understanding that some
deed mentioned the Smith house as a beginning point. We sur-
veyed for the purpose of ascertaining the quantity of land contained
in the several deeds. My impression is, that the next survey we
made commenced at the northeast corner of the Holden stone
house, and then ran down River street, and then back on the Rail-
road. My impression is, that we started with our survey from the
corner of the Stiles property, as near as we could ascertain the
corner from the conversations we had with Aaron Ward. My un-
pression then is, we started from the Egg dock, and made a survey,
commencing with the southerly line of the Carman property, taking
the range of fence along the Egg dock, as near as we could ascer-
tain it. When I say the dock, I mean the lot constituting the wharf.
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After commencing at the Smith house, we then commenced at the
intersection of River street and the Egg dock, and run up the street,
ascertaining that intersection by taking the range with the line run-
ning along the Poinier dock. We surveyed from the Carman deed,
and ranged with the Poinier fence below. I think we took the line
to the wharf by the compass, but do not think we made any mea-
surement down the line to the river. I think 1 have seen several of
the deeds for property along there; I think I have seen the deed
to Mr. Reach; I think I compared that deed with the records in
the clerks office of the county of Essex. I thought there was a
variation between the two; the variation was in the distance, the
line in the deed was longer than that in the record by one chain; I
think it was one chain, 1 won’t be positive. I spoke to Mr. Dod,
in whose office the deed was, and asked him what it meant. There
has been no variation of the line running from the Railroad down
to the dock, along the Poinier dock, that I know of, none since I
have been acquainted with it. The north end of the Carman wharf
is designated by the small letter/ on diagram W, and running
down to g, in red ink, the line being the red dotted line. I occu-
pied that wharf during the time I was one of the firm of Stephens,
Condit & Co., and after that as an agent, in all for the space of
about ten years. Within that time Mr. Ford put up a fence, which
was cut down by the orders of the Messrs. Carman; that was the
only interruption I had during the time I occupied it. The fence
was put up, I think, about three years ago.

Cross-examined by Mr. Pennington.— I could not tell you by
whom the deed 1 have spoken about to Mr. Beach was executed,
or purported to be executed. My first impression was, that it was
a deed, then afterwards I thought it was a copy of a deed. It is
now my impression that it was a copy of a deed. My impression
is, it was a description of the Beach property in controversy, but
extending, by an interlineation, one chain farther towards the Car-
man property. I think it was about ten years ago that I went into
partnership with Stephens & Condit; it might have been more, it
may have been less. Prior to that time the name of that firm was

tephens, Condit & Co. I went into the firm on the first day of
prfl; the firm had hired the Carman dock before that time; how
ong they had occupied that wharfI don’t know. I have notin my
possession any written lease between the Carmans and Stephens,
on it & Co., nor do I recollect certainly whether there ever was
LA impiession is, that there was one for the first year I
Ire it, but I am not certain. The first time I hired it was the Ja-
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nuary, or in the winter following the first April «
Siemens & Condit.

« * *

If there was any such lease, I don t think it
contained any description of the lands by metes and bounds, but
on H general description there was a store house on the dock
There was no fence north of the store house, running from the
river up towards the road, that I ever saw, except the fence putup
by Mr Ford. I have noknowledge of any dock being occupied b,
the Morris Canal and Banking Company for the storage and sale
of coal, north of the store house during the

with Stephens, Condi, & Co Stephens, Conditfc O .1 to
wharf for freighting, storage of coal, iron, &c. c d
p,ste that designated the “i»mn line between dm C* ~ *
Reach uropertv; those posts, I think, were

the® H cPanot’,ell you how far north of the store, house hO»
posts stand, though I have measured it;

about twenty feet, but I am not certain. ere w A went
house on the premises when we occupied it.

into that firm the space north of the store house was “ecupmO
a large parcel of plaster, and, I think, by some scrap iron,
there, that went up the canal. ,, twpen

Direct examination.— W e occupied the space d e 51gn sf"
a notch that was shown us, and those posts and the store house.
[The counsel for the complainant here offered a deed from 1./
Beach to William C. H. Waddell, and which, at his request, I
marked on exhibit marked Exhibit B 14.]

The diagram A, on B 9, represents the property surveyed unde
the hill, starting from the Smith house as I havede”~bed, N *
thereon, the property as claimed by M . >
Carman property, with the disputed property between.

John Riock.

L iM , Beach, a witness produced onthel « t « f £ £ £
ant, » cin ¢ duly sworn, on his oath deposeth and sa A L d
eight years old and a little over, and reside in Cats
county! and state of New York.

>

1 am an attorneyr at U * 1*
formerly a resident of the city of Newark, and left A
fall of eighteen hundred and thirty-six. am acfi dockfor-
dock property known as the Carman dockV«nd w«h dm do
merly owned and occupied by Ephraim Beach, the pa 3_

“ it | always understood that the docks, as espied by
mans and Mr. Beach, respectively, were adjoining eachj. *

abutted on to each other, that is to say, they joi



I recollect an old board fence that ran from River street down to
the foot of the hill, and from thence into the marsh a short-dis-
tance ; whether it ran to the river, I can’t say; it is as long ago as
eighteen hundred and twenty-eight, possibly the year before when
I first recollect the said board fence; it was there when I first
moved to Newark, which was as early as eighteen hundred and
twenty-eight; it was an an old board fence when I first recollect
it. This fence commenced on the east side of River street, nearly
opposite the middle of the stone house known as the Bruen house.
I don’t recollect which side of the middle of the said house the
fence commenced. There has been great alterations made in the
ground there since. I only recollect generally, that it was opposite
the front door, which was the middle of the house; the direction of
the said fence from the starting point was vei'y near straight to the
river; it was at right angles to the road, as near as I can recol-
lect, I mean the general course of the road; it was a straight fence
running towards the river. On the supposition that the road and
river ran parallel, I supposed the fence ran at right angles to both.
The course of the fence was parallel with the road running down
to the town dock. I have been upon these premises within a short
time; 1have seen and been upon the property to-day ; I noticed a
store house on the dock, that looks like a barn, which I think is
rather north of where the fence would have struck, had it been
continued to the river.

Cross-examined by Mr. Bradley—When I say opposite the
Bruen house, 1 mean opposite the house with reference to the di-
rection of the road ; the idea I mean to convey is, that if the fence
had been continued up, it would have struck the door, or near to
the door. Itisonly from my eye that I supposed the fence spoken
of to have been parallel with the road leading to the new dock, I
never measured it. If I recollect right, my impression is, that the
fence towards the top of the hill was put up picket-wise, the boards
running up and down; down the hill the fence was repaired more
slightly, and the boards may have been put on lengthwise ; I do not
recollect distinctly. I can’t recollect whether the fence was a close
one or open one; I recollect it was an easy one to get over; I
used frequently to get over there to get black walnuts, from a tree
that used to stand near to it, on the south side I think it was. I
should think the trunk of that tree was between one and three feet
from the fence, it might have been four feet; I should think it
was more than half of the way down the hill, as it then was, so
that I used to collect the nuts from the marsh; but they may have
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rolled down the hill to the marsh. If I recollect light, the fence
towards the top of the hill stood very well, under the hill it wasin
worse repair; I don’t recollect how it stood. The fence ended
eastwardly in the marsh ; I don’t recollect that it ended in the wa-
ter. I can’t recollect how far the fence extended from the foot of
the hill towards the river; it was a regular continuous fence from
the top of the hill asfar as it extended, according to the best of my
recollection; it was designed to be a continuous fence; some parts
of it may have been broken down at times: the fence I supposed
to be an ordinai'y line fence. I don’t think the marsh was filled up
for the purpose of making the fence. I have no recollection wheth-
er the bank was ever carried out or not for the purpose of making
the fence.
Lindslcy Beach.

Lindsley Beach, produced and re-examined on the part of the
defendant, says— he believes he made a mistake in his previous ex-
amination, and now wishes to correct the same. I first discovered
that I had made the mistake on the same day I gave in my testi-
mony. The mistake was in reference to that fence I swore to on
my previous examination, and where it would strike the river.
There are two store houses on the dock, both of them are near the
termination where that fence would be. The upper, or northerly
one, lies entirely north of where that fence would be if continued;
the fence continued would strike near the southerly side of the
lower or southerly store house. It might strike the house, or be-
low it; it would strike somewhere near that point. The store
house referred to by me, as looking something like a barn, is the
northerly one. My former mistake occurred in this wise: I went
on the ground with a compass for the purpose of taking the course
of that fence, that is, about where I supposed that fence stood on
the Railroad; the needle would not traverse well, on account of
the iron, 1 supposed; and I moved off south, and went on the hill,
northerly, and set the compass and took the course parallel to tho
fence, and it was in reference to that course where I located the
fence, it having escaped my mind when I gave my testimony, that
this offset had been made. The distance of the offset was from forty
to fifty feet; the distance of offset perpendicularly was forty or forty-
five feet; this is according to the best of my recollection ; I took
no measurement; it is my indefinite impression. My testimony be*
fore was given in some haste, being anxious to get away and leave
town. I have been on the ground since. I have no doubt that the
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fence produced would strike near where I now state. I recollect a
line fence between the property of my father and the Johnson pro*
perty, as it stood before my father purchased the Johnson property.
By the Johnson property, I mean the stone house property; it
joins the south side of the Inness property. I recollect the termi-
nation of that line fence on the westerly side of the River road.
I don’t know that that point had any particular name, except that
it was the boundary line between us. This point was the south end
of the stone wall in front of my father’s house, as it then was;
whether the wall stands now as it did then I can’t say; I have not
noticed.

[Witness here retired for the purpose of viewing the stone wall.]

I think the termination of the wall stands where it was. The
fence on the north side of the stone bouse terminated on the west
side of River street, at the southerly termination of the stone wall.
That fence terminated on the west side of the River road, twelve
or fifteen feet north of the stone house. The stone wall was laid
dry in the first place, if I recollect right, and subsequently pointed;
it was coped on the top with a flat stone, and surmounted with an
iron railing, and is so at this time. This wall extends from this
point northerly to the barn on the Beach property, on the west
side of River street. The fence between the Inness property and
the Johnson property was an old one, and had the appearance of
having stood some time.

Cioss-examination by Mr. Bradley.— The front door of the old
stone house is the most satisfactory mark I have in designating the
line of the fence under the hill, in running down the hill. I have
been in the door frequently, and looked down towards the river;
have played with the boys that lived in the house, and on the green
In the front of the house. The property that we occupied was called
the Inness property, lying northerly from the old stone house, and
ronting on the River road. I don’t know who occupied it before
my father. I was a little over eight years of age when we moved
t eile. There was one family, by the name of Davis, that lived on
the Johnson property at that time. I don’t recollect what it was
called at that time; I don’t know that it was called by any name
except the old stone house. The reason why I call the stone house

e Johnson property, is Aaron Johnson formerly owned it; 1 have
seen him about the property. I call the other the Inness property,
t On) hearing it called so since we sold it. I don’t recollect of hear-
mgit called so before, though I may have heard it called so.

irect examination resumed.— The River road, in front of the
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Inness and Johnson property, has been very much cut down since
I first knew it; it is cut down in front of Mrs. Inness’ property as
much as ten or twelve feet, perhaps more; the bank on the oppo-
site side was about as high as that on which the house stands. The
road began to descend towards the Egg dock and foot of Market
street; a little south of the old stone house there was quite a hill.
The perpendicular descent from Mrs. Inness’ house to the foot of
the hill, on the road to the town dock, was twenty-five or thirty
feet. The width of the road, from the west side of River street to
the brow of the hill on the east side of the street, was seventy-five
feet; it did not extend as far as the Railroad. There was a descent
from the top of the bank opposite the Inness property towards the
southwest corner of the Carman property, but it did not com-
mence until south of the Johnson house; it was pretty rapid there;
it was twenty-five or thirty feet in descent, I should judge ; it was
rather an uneven surface on top of the bank between those points;
the edge of the bank was east of the road; I don’t know how wide
the theoretical road was.
Lindsley Beach.

Lindsley Leach recalled by consent, and re-examined.— The Car-
man and Beach property below the bank, when I first knew it, was
a marsh. The first filling up of that marsh was in the winter of
1827 or 1828, and was done by my father, or others for him; those
operations were, drawing down the bank into the marsh. It was
done first by plowing with oxen and scraping; it was done subse-
quently with horses, carts, wheelbarrows, &c. This excavation of
the embankment was carried on up to a point or line opposite the
termination of the fence between the stone house and the Inness
house, where the wall in front of the Inness house terminated on
the south; the southerly line of those operations ran at about right
angles with the river and the River road, down towards the river.
It was with reference to the old fence running down the hill, pa-
rallel, up to the time my father sold the property. My father, as
far as I know to the contrary, was in the occupation of that marsh
so filled up, up to the southerly line aforesaid. Those operations
were continued from time to time, up to the same line on the
southerly side, by my father, or those under him.

The dock was filled up at the expense of the defendant, I be-
lieve; it was done by him, or others under him. I knew Ichabod
Carman in his lifetime; I don’t know how many years ago he died,

it is a number of years ago ; I won’t be positive as to the time; it
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was after the marsh was filled up to that line, but I won’t be posi-
tive it was after the dock was filled up. The marsh on the other
side of that line was subsequently filled up, and I presume it was
filled up by Ichabod Carman. I have frequently seen Ichabod Car-
man in company with my father on these premises while these
operations were going on. This line of operations I have spoken of
would terminate between the two store houses. Some of the logs
of those docks were laid prior to the death of Mr. Carman; Mr.
Carman laid his logs first. I have frequently heard, that is several
times heard, my father and Mr. Carman converse in the house and
out of doors, and at times in relation to their property and their
docks and land, and I have a strong impression, but I won’t swear
positively, that there was a conversation between them in relation
to Mr. Carman’s dock logs ; my impression is, that Mr. Carman’s
logs were longer than necessary, and overran on to my father’s pre-
mises ; that they had a conversation about his logs being too long,
and overrunning my father’s; it was an amicable conversation, and
they arrived at an understanding. I also well recollect that Mr.
Carman did not fill in the upper part of his dock, as he made it,
with earth; it remained for some time unfilled in; that end was
filled in by my father, to the best of my recollection, when he filled
in his dock.

Cross-examined.

Quest. What part of your testimony delivered in here have you
been reminded of by your father during the time we have taken
your testimony]

Ans. 1 have been reminded of no part of it that I did not recol-
lect of without being reminded of it.

Quest. What part of your testimony is it in which your memory
has been refreshed by Mr. Beach ?

Ans. There was no part of my testimony that has been refreshed
by that conversation. [Witness offers to tell a conversation that has
taken place with his father in an adjoining room. Counsel for de-
fendant objects to that conversation being detailed.]

The line to which my father filled out the marsh was north of
the old fence that ran down the hill; I should think it was some
thirty-five or forty feet, it might have been forty-five feet north. Mr.
Carman, I believe, laid logs in front of the dock to the north of the
line to which my father filled out the marsh, how far I cannot re-
co lect; I should think it was a rod; there were two or three cross-
ties that Carman laid above that point to which this line would

come out on the river; these cross-ties were hardly six feet apart,
H
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perhaps five feet ; they might not have been more than four feet
apart. The ties were in different courses of the logs, and might
come intermedial in the different courses; the lower ones might be
six feet apart, but those in different courses not moie than three
feet apart.

Quest. Do you recollect of any agreement between your father
and Mr. Carman, or between your father and any of Mr. Carman’s
family, that your father should fill up any part of the Carman dock]

Ans. Ido not.

My father moved to Catskill in the year 1836, my father having
sold his property in the spring of that year or in the fall of the year
before. I was then about seventeen years of age, between seven-
teen and eighteen years of age. I went to Princeton in 1834, and
graduated in 1838, and during that time was at home during vaca-
tions, and occasionally at other times. Prior to going to college, I
did not attend school at any other place than Newark, that is for
several years prior.

Quest. What understanding did your father and Mr. Carman ar-
rive at, as referred to in your direct examination ]

Ans. I don’trecollect exactly what understanding that was. They
had been talking about the dock logs, and about their extending
longer than was necessary, or that there was more of them, or that
there was a surplus of them; whether they came to any particular
bargain, I can’t say; they parted in an amicable way, as though
they understood one another. Whether my father was to pay him
for the logs, or he was to fill in the dock for Carman, I don t recol-
lect; I can’t say any thing about it. The reason why I recollect
those facts so distinctly about the upper end of the dock being un-
filled, is, that I used to go there to fish, and had to go below the end
some distance, and had to walk along the logs to the end of them,
instead of climbing up.

Direct examination resumed.— There was no dispute between
my father and Mr. Carman as to the fact, that the logs overran,be-
cause this was the matter of conversation between them and the
reason of their coming together; it appeared the reason of their
being together.

Cross-examination.

Quest. Have you a distinct recollection of the cause of your far
ther and Mr. Carman coming together?

Ans. 1 can’t say that I have a distinct recollection of the cause
of their coming together. It might have been an accidental meet-
ing of their being together. I have not a distinct recollection of the
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conversation, or of all that was said between them. It is a pretty
distinct recollection I have, that they had some talk about it.

My father and Ichabod Carman were upon friendly terms, as far
as I know, up to the time of his death; they lived neighbors. Mr.
Carman lived at the 1Qwer part of Market street. It was six, seven,
or eight chains from my father’s. I recollect the dock as occupied
by the Lehigh Coal and Navigation Company; I can’t remember
how long it. was occupied by them; it was occupied by them for
the purpose of storing and shipping coal. The southerly line of oc-
cupation of the Lehigh Coal Company was the line that we have
spoken of, as running from opposite the termination of the fence
between the old stone house and the Inness property, directly to
the river, on the dock north of the store house; I mean the store
house as contra-distinguished from the stable, that is, about twenty
feet north of the store house. I have no other knowledge of the
occupation of that dock, except for the purposes of coal. I recol-
lect that it was used, before the Lehigh Company used it, for a
saw-pit by Platt Soper, or some person for whom he worked; this
was before the dock was built, but after the marsh was filled in.

Cross-examined.— I was nine or ten years old when the saw-pit
was there; I don’t recollect the year it was there, I recollect only
of it being there. 1 was eleven, twelve, or thirteen years old, or
some where along there, when the Lehigh Coal Company was
there. Platt Soper occupied by permission of my father; I think
he aided my father in building his dock. This saw-pit was about
opposite the Beach barn, some seventy or seventy-five feet north
of this line.

Lindsley Beach.

[Mr. Pennington, counsel for defendant, here presented a pa-
per purporting to be a copy of a survey and record of a public
road in the town of Newark, copied from the county records, and
requested to have the same made an exhibit, and which is marked
Exhibit P No. 1 on the part of the defendant.]

Aimer L. Downer, a witness produced and sworn on the part of
the defendant, saith—1I reside in the city of Newark; I am forty
years old and upwards. I know the property designated by the
names of the “ Carman dock” and the “ Beach dock,” on the Pas-
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the Carman dock, as it was called. I recollect the situation of that
nouse as long as the spring of eighteen hundred and thirty-five. I
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think it still remains where it then was; I have examined it to-day.
1 heard the testimony of Lindsley Beach given this day; his ex-
planatory examination, I mean, in reference to the two store houses
spoken of to-day. I refer to the southerly one of the two store
houses; the most northerly one was a barn, it may be a store house
now. I occupied the Beach dock, as the agent of the Lehigh Coal
and Navigation Company, from the spring of 1835 to the spring of
1836. The Carman dock was on the southerly side of the Beach
dock, as occupied by me, and below it on the river ; it adjoined the
Beach dock. I do not remember any fence on the dock between
the two properties when I occupied it. I think there was no fence
any where on the line of the two docks, but think there were a
few scattering posts down towards the river, that look as if there had
been a fence. The agent of the New Jersey Iron Company and
Stephens, Condit & Co., I think, were in the occupation of the
Carman property at that time; I know they were. George S.
Mills was the agent of the New Jersey Iron Company. The only
store house there at that time was the southerly one, and was oc-
cupied by Stephens, Condit & Co. and by Mills. 1 think that Mills
occupied it as an under teuant to Stephens, Condit & Co. The old
barn was put there since the occupancy of the Beach property by
me; I should think within the last three or four years; I am not
positive as to the time. The line between the docks, as occupied
by the tenants, ran about twenty feet north of the store house. The
front of this Beach property was considered to be too small to re-
ceive the large amount of coal brought down that year, aud we
occasionally crowded upon the tenants of the Carman dock, there
being no fence between them; and Mr. Whitlock, one of the firm
of Stephens, Condit & Co., called my attention one or more times
to the point about twenty feet north of their store house on the
front of the dock, as being the line between the two docks, the
Carman and Beach docks, and a board fence then existing above
the Railroad, from which two points from the west of the two
docks, or a line running between those two points, Mr. Whitlock
informed me was the line between the two docks.

[Mr. Bradley objects to the evidence of the declarations of Mr.
Whitlock in reference to the position of the line between the two
properties.] This same line was pointed out to me by Ephraim
Beach, as being the line. [Mr. Bradley also objects to this.] And
it was so occupied in reference to this line during the time I was
there. It was so occupied when I took possession there ; I found
coal lying there. The termination of the board fence on the River
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road was at the north end of the old stone house. I don’t recollect
precisely where the board fence terminated in reference to the end
of the stone wall. I think the fence came out some ten or fifteen
feet north of the stone house. I understood that this was the line
of occupation between the two properties when I went into posses-
sion. The Beach dock was occupied by us for the receiving stor-
age, screening and shipping of coal. The southerly part of the
Beach property was occupied for the same purposes. W e occupied
beyond the line in some instances. W e used to talk of the Beach
property, as being docked out about three hundred feet. It did
not vary much-from it; part of the Beach property was not docked
out. I occupied a part of it that was not docked out, and a part
was occupied as a ship yard by Noah Brown. There was about a
hundred feet that was not docked. There was not a hundred feet
of the property that I occupied that was not docked out. I think
there was something more than a hundred feet occupied by me and
Mr. Brown that was not docked out; my impression was there
was from one hundred feet to one hundred and fifty feet not docked
out, including that occupied by Mr. Brown. I was on the dock
to-day. I could readily find the point on the front of the dock to
which we occupied, as occupied upon both sides. I pointed it out
to Mr. Lindsley Beach and to Stephen Dod, the surveyor; Mr.
Ephraim Beach was present; the point was fixed with reference
to the distance from the store house from memory, and with refer-
ence to the position of the old stone house above River street; my
recollection of the distance of that line from the old store house
was about twenty feet, and my recollection is founded upon making
use of the front of that dock in mooring vessels, about which there
would be scolding when the line would be encroached on. The
Lehigh Coal and Navigation Company did such a business that
year that the dock was not considered adequate for the business
of the company. There was a top log put on the dock, up to that
point occupied by us, during the time we occupied it; it was put
there by the orders of Mr. Beach. It was put along the whole
length of the dock, as docked out, and at Mr. Beach’s expense, as
I understood. A new log has been put on since, for a part of the
distance. I don’t know whether the dock is higher or lower than
when we occupied it; I have not examined particularly; should
think it was about the same.

Cross-examined by Mr. Bradley.—1I heard the dock occupied by
Stephens, Condit and Co. called the Carman dock, during the
year I was there. I heard it called so by Mr. Whitlock; I heard it
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called so several times; I think I heard Capt. Mills call it so; I
don’t recollect any one else calling it so. I came here doing busi-
ness among strangers, and knew but few persons. I have a distinct
recollection of some old posts standing along that line I speak of;
those posts stood nearest to the river; I don t remember how long
those posts seemed to have stood there. I think one of our wheel-
ing plank was put against those posts, to prevent the coal from fall-
ing on to the other side; the plank was put theie after I came
there. Coal would wear and discolor a post. Those posts stood
between the bottom of the hill and the river, neaier to the liver
than the hill; those scattering posts stood within fifty or sixty feet
of the river. The distance from the Railroad to the river was about
one hundred and fifty feet. The posts presented the appearance of
there having been a fence there, and the boards knocked away.
The board fence at the west side of the Railroad, I think, is not
there now. The fence I spoke of, as west of the Railroad, is also
west of River street. I can’t say positively whether the fence is
there now or not. I left there in the spring of 1836. I occupied the
dock with coal, up to that point, up to the time the coal was car-
ried offin the fall. After the coal was taken off, we had no other
use to make of the dock, although we held possession of it under
our agreement. I think the dock was used up to the line before
spoken of all through the winter by Calvin Tompkins, by the con-
sent of myself, for the Lehigh Company, for the purposes of re
tailing coal. He occupied by permission of the Lehigh Company.
He occupied the southwest part of the dock, not out to the river;
I don’t recollect precisely how far from the river; he was perhaps
seventy-five feet from the river. I know he occupied up to the lire
I spoke of, because he occupied both sides of it in the fall of 18%
and spring of 1836. I think the south side of the dock, between
Calvin Tompkins and the river, was not occupied after the coal was
removed in the fall, except by wheeling plank and tools that ha

been used in handling and shipping the coal. I think the coal wes
sold out by the company by the first of December of 1835; what
Tompkins bought remained; it was weighed out to him, and pt
out to him on the part of the dock occupied by him. A lot o

limeburners’ coal, not merchantable, remained unsold; that was o
the northerly part of the dock. The tools and implements I spoke

of were piled up about the dock, 1 don’t recollect where precisely,

I mean the plank ; the tools were gathered to a tool house about
the centre of the wharf. The company brought no more coal there
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until the spring, when they took another yard; they brought no
more coal to that dock.

Direct examination resumed by Mr. Pennington.—It was the
understanding that Calvin Tompkins, in selling him the coal, was to
have the use of that part of the dock occupied by him for the pur-
pose of retailing the coal; there was no particular bargain made
about it, and no charge made.

Cross-examination resumed.— I think Calvin Tompkins occupied
a part of the Carman dock towards the Railroad; he kept coal to
sell there, on the Carman dock, and sold occasionally from the
heaps of the Lehigh Coal and Navigation Company. Some of the
coal weighed out to him was carried over the line I have spoken
of; I can’t remember what portion was carried over the line, the
most of it was. I think he had not room enough over there without
interfering with turning his teams, and being detrimental to other
persons. The last sale I made him was about two thousand tons,
which he bought rather unexpectedly. In weighing it out to him,
it occupied so much as to run on to the Beach side of the line; I
can’t tell how many feet it ran on to the line; I should think it ran
over twenty feet. I think it was said that he should have to occupy
a part of our dock, as he had not room without to handle the coal
conveniently. This conversation was between Mr. Tompkins and
myself. 1 am under the impression that such a conversation occur-
red, and have reason to think it was probably so; I should hardly
think it probable that nothing was said on the subject. I have a
very strong impression that such a conversation did take place, but
I cannot say that I have a distinct recollection that it did take place.

The witness here states, in explanation— that I now recollect that
I sold the coal lying in the river in front of the dock to John Flinn,
for himself and Calvin Tompkins, and they took it up and spread it
out on the dock to clean it, and it was sold during the winter.
They used the whole front of the dock for that purpose. Calvin H.
Barker preceded me as the agent of the Lehigh Coal and Naviga-
tion Company.

Almer L. Downer,

George 8. Mills, a witness produced on the part of the defend-
ant, being duly sworn accor”ng to law deposeth and saith— 1 am a
resident of the city of Newark, have resided here about eighteen
yeais, am fifty-two years of age. I know the two docks, formerly
ca ed the Beach dock and Carman dock; have known them ten
or twelve years. I occupied the store house on the Carman dock
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while the same was occupied by Stephens, Condit & Co. I was
their agent, and was also agent for the Morris Canal Transporta-
tion Company, and kept my office there. That company esta-
blished a transportation to Easton; I was the agent; I occupied
the premises for two years. 1 was there while the Lehigh Com-
pany occupied the Beach dock. Mr. Barker was the agent of the
Lehigh Company two years; Mr. Downer was the agent after
him. I don’t know but I was there three years; I was there while
Barker and Downer were there. I was not there when the Lehigh
Company changed their location ; I left in the fall, and they left in
the spring following. I think theyhad coallaying there until spring.
They left in the spring, and went down to Downer s. I have been
on the dock recently ; I was there last Saturday. There is another
building on the dock, near the store house, occupied by Stephens,
Condit & Co.; I think it is a building formerly standing back on
the Carman dock, and used as a stable; I think it has been where
it now stands about two years; it stands north of the old store
house 1 occupied ; I think the position of the old store house has
not been changed since I occupied it. 1 don’t know exactly the
line between the two docks as occupied during the time Barker and
Downer were there; there used to be a notch in the top log, about
twenty feet north of the old store house occupied by us; the docks
were occupied by the two tenants up to that notch; there wasa
small fence put up by Capt. Beach or Mr. Barker, as I supposed,
running back from the point claimed by Capt. Beach some two or
three lengths of boards, commencing at the dock, and running
westerly, against which Mr. Barker used to occupy; he had his
coal piled right up against the fence. That fence used to run very
near at right angles with the dock, a westerly course. Barker use

to occupy upon that line produced up back to the Railroad. Ste-
phens, Condit & Co. occupied only the front on the river; they
had no use for the rear. They would have occupied it, had they
a use for it; they leased it. 1do not find the notch that I spoke of
there now. I think the timber has been removed, and a new one
replaced. I have no doubt but that notch was near twenty feet
north of the old store house ; it may have been a foot or two short,
or more than that. I won’t be positive of the number of feet;

there was room enough to back a wagon, but not room enough to
turn a wagon. I pointed out to Esq. Dod, when he was down
there with me, the place where I thought the notch was; there ismo
post there now. I was the agent of the New Jersey Iron Company
at that time; I did their freighting. The most of the stable bui
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ing, and I don’t know but the whole of it stands north of the line
of occupation spoken of; I can’t speak positive, I have not exam-
ined particularly. I knew Mr. Carman in his lifetime, the man that
owned that dock.

Cross-examined by Mr. Bradley.— I don’t know who placed that
stable where it stands. Where the notch was, 1 think there was
no break in the logs as of two docks meeting; there was no ap-
pearance of there being a division of the docks at that place, ex-
cept the notch; I don’t know who made the notch. As to the rea-
son why the fence running back from the notch was put up, I know 10
that Barker and Whitlock used to quarrel about the line, and the
fence was finally put up, and the dock, on both sides, was occupied
up to it after that. As to who put up the fence, I can’t tell; it
was done by Barker, or some one who occupied above, against the
consent of Mr. Whitlock; he threatened to tear it down, but never
did: it remained there; I think it remained as long as the Lehigh
Company occupied the dock, that is after it was put up; it was
not put up until some time after they occupied the dock; it was
only about three feet high. There were two or three years after
Stephens, Condit & Co. left it, the Messrs. Carman had no tenant 20
for the dock. They had an agent who used to collect tolls for dock-
age or wharfage of vessels; I don’t know how many years; I know
there was a considerable length of time the dock was not occu-
pied, except by themselves. I did not know much about this wharf
until I went there to occupy it.

G-co. S. Mills.

Stephen Dod, a witness produced on the part of defendant, being
duly sworn according to law deposeth and saith—1I reside in the
city of Newark, in Bleeker street, and am seventy-seven years of 30
age and upwards. I have resided in Newark twenty-nine years,
with the exception of the two years last past. I came into Newark
in eighteen hundred and eighteen. The latter part of the time of
my residing here, surveying has been my principal occupation;
previous to that I worked at bookbinders’ gilding tools, stamps,
and rollers; during that time I have been a practical surveyor. I
made a map of the Beach property.

[Exhibit B No. 10 being shown to witness,] he says,

That is the map; it was made in my office by my son, un-
der my direction; this is a copy which was made for the purpose
of being filed in the clerk’s office. I knew Ichabod Carman in his 40
lifetime. I do not recollect when he died; it was several years
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ago, but I can’t tell how long. I know Ephraim Beach, the former
owner of the property designated in the map; I know the proper-
ties formerly known as the Carman dock and Beach dock. I was
called on by Mr. Carman and Mr. Beach to ascertain and fix the
line between them. I acted in conjunction with Mr. Robert B.
Campfield and Mr. James Bruen in fixing the line; they acted I
presume, with the request of the same parties; they were there
and the parties were there. They met on the ground with the
parties; by the parties I mean Mr. Beach and Mr. Carman. 1can’t
say in what year this was; I imagine it was soon after Mr. Beach
bought the property ; it was about the time Mr. Carman was filling
up his part; Mr. Beach was not yet filled up; Mr. Carman filled
his first, I believe. We proceeded, accordingly, to ascertain and fix
the line. The line was ascertained and fixed ; we decided where
the line, in our opinion, ought to run, and marked it some way, I
suppose, but how I do not now recollect. Whether there was any
dock built, or any dock logs laid at that time, is more than I can
say. My impression is, that Mr. Carman’s dock was built, or the
logs partly laid, but I am not positive as to it. The line, as we as-
certained and fixed it, was acquiesced in by the parties, as I think;
there was no dispute between them; they were about to improve
their respective properties; it was done in good humor. They
were satisfied with the line as fixed; I believe that both were. 1
have no distinct recollection of the means we had in fixing the
boundary lines; I suppose we had their respective deeds before
us, and they gave us such information as they were in possession
of. There was reference had to a particular point on the west side
of River street. That point was what was called Mrs. Inness
corner; it was the corner of the Bruen property, afterwards pur-
chased by Johnson. The location of that point was ascertained
and acquiesced in by the parties at the time of fixing the line. Ibe-
lieve it was never disputed. The line between the Beach and Car-
man property commenced on the east side of River street, at a
point directly opposite the Inness corner, before spoken of, at right
angles across the street from the Inness corner. That point of com-
mencement was acquiesced in by the parties. I believe so. I have
no distinct recollection of there being a fence to the south of the
point determined as the beginning corner; my impression is there
was an old fence there, but have no distinct recollection about it.

[The counsel of the defendant here produced a paper purporting
to be a certified copy of a record of deed from John Bruen and
wife to Aaron Johnson, and the acknowledgment thereof which
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deed bears date April 20, 1824, and requested the same to be made
an exhibit on the part of the defendant, which I have marked Ex-
hibit P No. 2. The exhibit is objected to by Mr. Bradley, counsel
of complainant.]

Witness being shown this exhibit, he says, I have no distinct re-
collection of the deed being used in making the survey, though I
think it probable that it was. In making that survey, in fixing the
line I do not recollect whether any reference was had to the rela-
tive quantities of land of the two parties.

[Being shown Exhibit B 10, and being asked if the southerly
line of the Beach property on the dock, as marked on that map,
corresponds with the line as fixed on thatoccasion, he says,] I can-
not tell. I have measured the line from the point on the east side
of River street, opposite the Inness corner, to the southwest cor-
ner of the Carman property. I suppose I have measured it several
times; I have done so recently. I cannot tell where the southwest
corner of the Carman property was; the old buildings and old
monuments having been removed, it is almost impossible to tell
where that corner was. There is a small old building near the
river, below the hill, which is on or near the old south line of the
Carman property. The buildings and erections and fences on the
south line of the Carman property, including what is now the
Poinier dock, do not form a continuous direct line. If we take the
house that stands on or near that old corner of the Carman pro-
perty, the distance from the point above referred to, opposite the
Inness corner, running down four chains and sixty links, the dis-
tance given in the two Carman deeds, would run past the house
aforesaid about six feet. That house is one built within a few years,
since the Railroad was laid there. That measurement, taking the
general course of the building and erections on the south end of
the Carman and Poinier properties, would extend about three feet

eyond that corner. I took the measurement from the middle of

e lock to the south end of the Carman property, as indicated by
t e general course of the erections above referred to, and found
that distance to be two chains and seven links. I have no doubt or
opinion about the middle of the lock being the middle of the ca-
nal, I know nothing about it. Apparently, as the canal is now con-
structed, the middle of the lock is the middle of the canal. I

ought you had reference to the line between the town dock and

omas V. Johnson, which I know nothing about. As near as I
ju ge by my eye, having no compass, the measurement from
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the middle of the lock up to the line of fence was made at right
angles.

[Exhibit B No. 13 being shown to witness, he says,] I think it
very probable it is a copy of a map made by me. I cannot tell
whether any map made by me located an old fence. If I made the
map of which thisis a copy, I can’t tell for whom I made it; it
may have been made for Mr. Beach or for Mr. Carman; 1 can t tell
when it was made, but I presume it was made while the fence was
standing, or no mention would have been made of the fence. I
have recently made a partial survey and a map of these premises.
The courses and distances in making the new map I took from the
old writings, the old deeds, I might say.

[The counsel of the defendant here presented a map, and re-
quested the same be made an exhibit in this cause on the part of
the defendant, and which I have marked Exhibit P No. 3 on the
part of the defendant, and which being shown to witness, he says,]
this is the map recently made by me ; it has been made within a
few days. The property plotted on the west side of the road is
the property sold by John Bruen to Mr. Johnson j the property
was formerly called the Bruen property; the old stone house is
indicated on the northeast corner of the plot; the map is correctly
plotted from the survey contained in Exhibit P No. 2; the location
of the house is correctly marked on the map according to an actual
measurement. The corner I have spoken of as the Inness corner
is marked on the map, and designated on the map as “ Mrs. Inness
corner.” The point on the east side of River street, at right angles
from Mrs. Inness’ corner, is at the intersection of the northerly
black and dashed lines; that is the point I have referred to asthe
commencement of the boundary line between the Carman and
Beach docks. I ran aline on a course north, sixty-four degrees east,
from that point, as designated on the map; that line strikes the
river at a point twenty feet northerly of the lower and largest store
house. I cannot pretend to say that that is the boundary line be-
tween the Carman and Beach property, as settled upon by the
three persons above spoken of, in company with the owners, hut
my impression is that it is. I can’t say that I have any doubt ofit;
as I said before, I have no distinct recollection of where that line
was. I have no distinct recollection of the course of that line;if
there was an old fence standing, as indicated by the map marke
Exhibit B No. 13,1 have no doubt I run the line parallel with that
fence. I have no recollection of the course of that line with refer-
ence to the southerly line of the Carman property or of the River
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road or river. There is a survey in a deed that calls for a line pa-
rallel with the old fence, and, if that fence was standing, I have no
doubt I ran the line parallel with that fence. If that fence was not
standing, but if there were any indications where that fence stood,
or it could be ascertained, I have no doubt we followed that fence
in making the line. And if I made the map of which Exhibit B
13 is a copy, I have no doubt that the dotted line indicating the
place of the old fence was the true line of the fence. The old store
house and the stable are correctly located on the map marked Ex-
hibit P No. 3.

Quest. Did Aimer L. Downer and George S. Mills, or either of
them, point out to you, on the dock, the boundary line between the
Beach and Carman docks, and its termination on the face of the
dock, within the last few days'?

[The complainant’s counsel objects to this question, as being en-
tirely contrary to the rules of evidence.]

Ans. Yes, they did. They did not, either of them, point out
more than one place. They were not there together with me. I
was there with Mr. Mills; one day last week we went down there
to the dock, and he pointed to a place on the dock, which he said
was the place, or within a very short distance from the place, to
which the several parties had occupied, and where there had been
a small fence. Mr. Downer was there with me yesterday, and he
went to the same spot where Mr. Mills went; that spot is at the
termination of the northerly black line (not dashed) on the dock,
which line runs from the point opposite the Mrs. Jnness corner, on
a course of north, sixty-four degrees east, and strikes the dock at a
point between the store house and stable, if they are such, about
twenty feet north of the store house, and about five feet south of
the stable. The four chains and sixty links, as designated on the
east side of the River road, would extend about six feet beyond
the house that now stands near the southwest corner of the Car-
man property, and about three feet beyond the general range of
the buildings, erections, and fences, as they now stand on the south-
eily end of the property. A point on the east side of the River
road, directly opposite the front door of the old stone house, would
be the southwest corner of the sixty links lot, which would be the
northwest corner of the old Carman lot. I have seen the paper
marked Exhibit P No. 1 on the part of the defendant. I have lo-
cated that road upon this map. That road is indicated on this map

irectly south of the plat of the old Carman lot, between the two
mes, running one chain and four rods wide from the River road
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down to the river, and then down the river two chains from the
Carman line. I have calculated the area of the Carman lot accord-
ing to the survey, calling for a course north, fifty-six degrees east,
on the north line. I make the quantity of land one acre and ninety
hundredths, I mean the old Carman property, exclusive of the sixty
links lot. Taking a course north, sixty-five degrees east, I make
the quantity one acre and seventy-one hundredths. I have calcu-
lated the area of the Beach property by the survey, calling for the
distance of two chains and seventy-five links on the road in the
course south, twenty-six degrees and thirty minutes east. I fixed
the area two acres and sixty-nine hundredths. Calling that distance
three chains and seventy-five links, supposing the course along the
river to be a straight line, I make the area three acres and nineteen
hundredths. In both cases I have regarded the line along the river
as a straight line. Supposing the courses of the Beach property
along the river to be parallel with the lines along the road, the con-
tents would be less by eight or nine hundredths of an acre. The
map is drawn according to the courses and distances given in the
old deed?, except that, as to the Carman lot, the distances from the
road have been projected to the line of the docks as they now exist.
In my calculation, I have taken the courses and distances as in the
old deeds.
Stephen Dod.

[The foregoing examination in chief of Stephen Dod was signed
by him at the time of the last adjournment, with the understanding
that he was to be cross-examined by the counsel of the complainant
at such time as might be agreed upon by the parties for a continu
ance of the examination.]

January 31, 1848.— The parties appeared by consent, and pro-
ceeded with the examination of Stephen Dod. Mr. Gifford called
Stephen Dod for cross-examination, who deposeth. and saith— [The
37th page of witness’ examination in chief being read to him, he
says,] I run the line from opposite the Inness corner, and mentioned
on this page, from Mr. Beach’s deed, that is, the deed to Mr. Beac
from Waite and Inness. I run the line along River street from the
measurement furnished by the deeds to Mr. Beach. W e took the
distances from Mr. Beach’s deed, and added one chain to the mea-
surement given in Mr. Beach’s deed along River street. I dont
remember there was any interlineation in Mr. Beach’s deed, giving
one chain more, though there may have been an interlineation.

Quest. Why did you run that one chain more 1
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Ans. In the first place it required the one chain added to the
distance to bring us down opposite Mrs. Inness’ corner. I also as-
certained it was necessary to go down that distance to obtain the
quantity of land called for by that deed. I don’t recollect of any
other reason why I went down to Mrs. Inness’ corner.

Quest. Did you compute the contents of that lot before you ran
that one chain more I

Ans. I am not able to answer whether I computed the contents
or not; I have done it repeatedly; I have computed the contents
of that lot several times before I made the survey, as contained in
Exhibit *P No. 3. I may have run that line originally the three
chains seventy-five links before 1 computed the contents of that lot.

Quest. Do you recollect Mr. Riock calling for a deed of Mr.
Beach’s at your office, and directing your attention to an interlinea-
tion in that deed, and that it was not noted at the bottom I

Ans. 1 do not. I have no recollection of Mr. Riock ever calling
at my office for a deed of Mr. Beach’s.

Quest. Why was the point opposite to the fence, between the
old Bruen or Johnson property and the Inness property, taken as
a commencing point for running a line to the river ?

Ans. Because it was given as a starting point in a deed from
Johnson to Carman. [Upon reflection, and examination of the paper
marked Exhibit P No. 2, witness says,] that is the deed I refer to.

Quest. For what property was that deed I

Ans. It was for the property called the old Bruen property, on
the west side of River street, which was one lot, and for a lot on
the east side of River street, opposite the other lot, running sixty
links down River street (I mean southerly). The deed is dated the
twelfth day of April, eighteen hundred and twenty-four. The last
of those lots is a part of the Carman property. The part of the
Carman property, as contained in that deed, is sixty links wide,
and running down that width to the river. I don’t recollect of any
other deed that gave me that point.

[Witness being shown the paper marked Exhibit B 5, being deed
. om Job Biown to Ichabod Carman, he says,] the beginning point
in that deed is at a stake one chain from the fence of the home lot
o Eleazer Bruen, on the north side of the road leading to the Egg

ock, the date of that deed is the eleventh day of September,
eig teen hundred and nine. [Exhibit B No. 6 being shown to
witness, and also the Exhibit B No. 4, he says,] that both of those

ee stake the same beginning corner, and in the same words, I be-
lieve exactly, as in Exhibit B 4.
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Never, in any of the surveys I ever made of that property, did I
take the point mentioned as the beginning point in the three deeds
above mentioned, as the beginning of my surveys.

Quest. Does not the road along the river, called River street,
lead to the Egg dock ? 1 !

Ans. River street does not lead to the river, it runs parallel W1th
it. It runs to the road that leads to the Egg dock. If the Beach
line along River street was but two chains and seventy-five links,
instead of three chains and seventy-five links, it would be one chain
from the Carman line, presuming the commencement of that line
to be opposite the Inness corner. m e

Quest. How long ago did you make the map of Wthh exhibit
marked Exhibit B No. 13 is a copy?

Ans. I cannot tell. I can’t tell whether the map was made after
the ground was filled in; it must have been made several years
ago ; it is probable it was made about the time of the meeting o
the referees before mentioned, and perhaps at the very time, but I
can’t tell. I can’t recollect whether it was made before the dock
was made. I represented the state of the ground as it then existed.

Quest. Is it customary to delineate a dock or building on a map,
as is delineated on your map, unless they actually existed .

Ans. I don’t believe that the lines along the river on that map
were designed to represent a dock.

Quest. In your examination, on page 35, you say you too your
measurement from the middle of the lock to the south end of the
Carman property, why did yoir stake from the middle of the lock
for your measurement I

Ans. We inquired of Mr. Johnson (Thos. V.) where his line was,
and he said it ran through the middle of the lock.

Quest. You say, on page 37 of your examination, that you ran®
course N. 64° E. from a point on the east of River street, at ngfi
angles from Mr. Inness’ corner, which line is that on Exhibit
No. 37? A

Ans It is the marked black line, not the dashed line.

In making the map marked Exhibit P No. 3, I had reference to
the surveys contained in Mr. Beach’s deed ; the map is laid down
according to the courses and distances contained in his ee or
deeds. I suppose I had the minutes of the Carman deeds when
made the map, and from them delineated the Carman property.
Mr. Beach furnished them to me, I believe. In computing thei con-
tents of the Beach lot, I allowed for the courses South 12 2 *
and South 26° 30' E. I allowed for the angle formed by
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courses, that is to say, I calculated tlie contents according to those
courses and distances, taking it for granted that the courses along
the river corresponded with, and were parallel to the courses along
River street. If the line on the street had been straight, the contents
of the lot would have been less.

Quest. In making this survey, why did you prefer taking the
course N. 64° E. instead of the course N. 56° E. I

Ans. Because the course N. 64° E. was the one given in Mr.
Beach’s deed; by that course, also, Mr. Beach had the quantity of
land contained in his deed, and Mr. Carman, also, had his quantity
ofland, according to my computation, which was right.

Quest. Did you find the course N. 64° E. in any other deed ex-
cept Mr. Beach’s I

Ans. I dont think I ever saw that course given in any other
deed. The same course in all the other deeds is given as N. 56°
E., that is, by the other deeds I mean those marked Exhibits B 4,
B 6, B 7, and B 5. [Exhibit B No. 14, being deed from Beach to
Waddell, being shown to witness, he says,] the same line there is
N. 64° 30' E., being a variation of a degree.

[Defendant s counsel here offered a deed from Mrs. Ann Inness
and trustee to Ephraim Beach, dated September 11, 1827, and re-
quested the same made an exhibit, which I have marked Exhibit
P No. 4]

Quest. Do you remember whether the reference to Campfield,
Bruen, and yourself determined the settlement between the par-
ties, or was it to lay down preliminaries for a settlement ?

Ans. We were not appointed by any rules of court, nor do I
t ink there was any bond or arbitration bonds executed between
the parties; we were called in merely as neighbors. I supposed at
that time, and for a long time afterwards, that was a final settle-
ment between the parties. I don’t know of my own knowledge
hat it was a final settlement between the parties.

[Witness being shown Exhibit B No. 10 on the part of the com-
plainant says,]

That map was made in November or December, 1835, as near
as can ascertain. The small black figures within the lots on that
map represent the dimensions of the lots in feet and inches; thered

gures represent the numbers of the lots. The course and plot of

arp m~L-0” 18marked on that maP- The points of the compass

tion! VanOUS COurses °n the maP by the usual abbrevia-
utes r° 6 lmtlf 8 tbe cardinal points, with the degrees and min-
epresented by figures and arbitrary points annexed. Passaic
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river is represented on the easterly side of the map. The line mark
on this map, S. 64° 30' W. 227, is intended to represent the south-
ern boundary of Mr. Beach’s property between the Railroad and
the river; the property lying in blank next south is the Carman
property. In that map Mr. Beach has three chains and seventy
links in that course, about which I have been questioned. The
courses and distances of the Beach property on the east side of
River street, as delineated on that map, beginning at the northwest
corner, are as follows: first,S. 17° 45' E. 277 feet G inches, along
the west side of lots 61, 62, 63, 64, 65, 66, 67, 68, and 69; thence
(2) S. 27° 15' E. 154 feet, along the west side of lots 70, 71, 72,73,
and part of 74. 1have no certain knowledge that the house on the
corner of River street and the Egg dock road does not stand where
the old house did. There was a house that stood at or near where
the house now stands; it was an old house.

Quest. In measuring off four chains and sixty links, for the west-
erly boundary line of the Carman property, when making your
survey for the map called P No. 3, where do you begin to measure
that line I

Ans. I began opposite the Mrs. Inness corner.

Quest. Are you certain that you commenced at the exact point
where you, together with Mr. Campfield and Mr. Bruen, fixed the
commencement of the boundary line between Beach and Carman!

Ans. 1 am as confident of that as I am confident of any thing. 1
can’t tell, after a lapse of twenty years, every circumstance that oc-
curred about it. We had the same things to guide us in the one
case that we had in the other, and I have no doubt that I com-
menced in the same spot in making the map that we did m fixing
the boundary.

Quest. What things, other than deeds, do you refer to as guiding
you in ascertaining that point I c 0y

Ans. I refer to the conversations of the partles at the time the re-
ferees were there. I had not the same conversations before me
when I made the map that I had when the referees met.

Quest. Did you find any monument at that point at the time of
your last survey, which bad been put down by you at the time o
your reference 1

Ans. No.

Quest. Did you, at the time of your survey, have recourse to any
other monument from which you took a course and distance, so as
to render it certain that you commenced the said line (in your a
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survey) at the point fixed by the referees as the beginning of the
said division line.

Ans. Nothing but the Inness corner.

Quest. Is there any monument existing now at the Inness corner,
which was there at the time of the reference ?

Ans. 1 don’t know that there is.

Quest. Did you, in your late survey, take any measurement or
course from the Inness corner to ascertain this beginning corner I

Ans. 1 did both.

Quest. In what manner did you take the course ?

Ans. By the compass.

Quest. What course did you take i

Ans. 1 took a right angle with the street, with the present course
of the street.

Quest. Who pointed out to you the Inness corner at the time of
your late survey I

Ans. Mr. Beach was with me, but I knew the Inness corner
myself.

Quest. Did you, in your late survey, ascertain with certainty
where the Inness corner was at the time of the reference I

Ans. 1 did.

Quest. By what means did you ascertain it 1

Ans. Mr. Beach bought the Inness property first, and he built a
stone wall there. That I have seen pretty frequently ever siuce it
was built. I took the end of that stone wall, in my late survey, for
the Inness corner. That point had the same relative position to the
stone house, near by at the time of the survey, that it had at the
time of the reference; the stone wall, perhaps, was not there at
the time of the reference, but either that or a line fence, or both,
was there at the time of the reference. I only know from my eye
and from the general localities that the place which I took in my
late survey for the Inness corner has the same relative position to
the stone house which the Inness corner had at the time of the re-
ference. 1 recollect the positions of the fence at the rear and on
the side of the stone house, on the line between the Inness and the
Johnson or Bruen property ; I had surveyed them before the refer-
ence, and found those fences upon the lines as represented on the
map marked Exhibit P No. 3.
__Quest. In surveying the Beach property, according to map P

o- 3, did you make allowance for the variation of the needle I

Ans. Yes.
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Quest. Does your map, in describing the courses, lay them down
according to the present pointing of the needle 1

Am. All those that I run do ; some I laid down according to the
old deed.

Quest. Which lines on that map are laid down according to the
present pointing of the needle I

Ans. The boundary lines between the Beach and Carman pro*
perty, except the dotted lines; that is to say, the lines marked No.
64° E. 5 chains, which pass between the two buildings represented
on the map.

Quest. How much does the needle vary in that location in the
space of fifty years 1

Am. The surveys in that quarter fifty years old vary about two
degrees and a half. It is supposed that the variation is about a
degree in twenty years.

Quest. Is there any brook or creek at the foot of the Egg dock
road %

Ans. I believe not.

[The counsel of the defendant here offered a paper purporting
to be a copy of deed from dJonathan Johnson to Robert Nichols
and others, dated November 29, 1783, and requested the same
made an exhibit. I have marked the same Exhibit P No. 5o
the part of defendant. Exhibit objected to by counsel of com-
plainant.]

Quest. By what other names is the Egg dock called 1

Am. The new town dock.

Direct examination resumed by Mr. Pennington.— I have noticed
the line of the dock which is known as the Beach dock; that
line is not a straight line; the bend encroaches upon the dock, ifit
were a straight line there would be more land. I don’t remember
how the river run before it was docked out. The general course of
the dock is exhibited by the black line on the easterly side of map
P No. 3. The dock has a sweep somewhat parallel with the east-
erly line of River street. I was for many years city surveyor for
the city of Newark; in that character I became conversant with
River street in some measure. I knew of a survey of some part of
that street by metes and bounds long before I was city surveyor.
The street was straightened considerable by cutting off on one side,
and adding to the other.

[Mr. Bradley objects to the above, and calls for the record of the
street.]

There has been a considerable alteration of the street, com-
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meiicing at the corner of Mulberry street and extending down to
the Inness property, and below there, as practicably occupied by
finding it has been considerably altered. I can’t say as to that por-
tion by the Inness property, 1 think it must have been straightened
there.

Quest. From your knowledge and experience, as a scriviner and
surveyor, is not the transposition of the figures, and a mistake of
one figure for another in taking down the minutes of a survey, and
in drawing conveyances therefrom, an error often made by the
most exact persons I

[Objected to by Mr. Bradley as leading.]

Ans. Tt is not frequently uncommon for persons generally correct
to make such errors.

Quest. From the same knowledge and experience, what would
you say from an examination of the conflicting surveys brought to
your notice in this examination of the dotted line N. 56° E. on
map P No. 3, and called for in the deed from Brown to Carman ?

[Objected to by Mr. Bradley.]

Ans. My opinion is, that it was intended to run that north line
parallel with the south line in the same survey, that is to say, the
line along the Egg dock road. My principal reason for that belief
is, that to run the north line parallel with the south, will give each
tract its quantity called for in the several deeds.

Quest. In making surveys of small lots, and giving the area in
acres and hundredths, is it not common to calculate with accuracy
the area, notwithstanding the use of the words “ more or less” in
the survey embraced in the conveyance ?

Ans. It is my uniform practice, especially when the lots are
small and valuable. I use the words “more or less” to cover any
accidental error. As far as I am acquainted, that is the uniform
practice of surveyors. [Objected to by Mr. Bradley.]

Quest. Suppose the measurement of the Beach property along
River street to be made on the courses called for by this deed
from Waite and Inness, as laid down on map Exhibit P No.
3, protracted on Exhibit B No. 10, what would be the length of
the two lines of that property ]

f**' The same as uPon Exhibit P 3. It is a little less on Ex-
hibit B No. 10, because there is less of a sweep on the latter than the

ormer. I don’t think I ever fixed a monument at the point oppo-
site the Inness corner.

Quest. Are not old surveys usually copied in conveyancing with-
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out any allowance or calculation of any variation of the compass!
[Objected to, as leading, by Mr. Bradley.]

Ans. It is, and I find such to be the fact in many of the deeds
exhibited to me in this examination. I made an allowance of half
a degree in drawing the line between the Carman and Beach pro-
perties in making the map Exhibit P No. 3. The variation waste
the east. Allowing that variation, the line would correspond with
the line in the deed from Beach to Waddell.

Quest. What was the object or purpose of the reference to
Campfield, Bruen, and yourself, as you understood it from the par-
ties at the time! [Objected to by Mr. Bradley.]

Ans. The parties were about improving their property, and they
were desirous of having the line between them fixed. They had
discovered a discrepancy between their deeds, and called us to fix
on the line for them. The parties met on the ground and made
their mutual representations, and, after hearing what they had to
say, we settled the line according to the best of ourjudgment.

Quest. Did they express their satisfaction and acquiescence inthe
line you had made! [Objected to, as leading, by Mr. Bradley.]

Ans. They did appear satisfied with the line we fixed. There
was no angry dispute, and the parties appeared satisfied. The pre-
sent width of the canal lock is twelve feet, I think. I measured it,
and think it was about that.

Cross-examination.— The parties were on the ground when they
manifested their satisfaction and acquiescence; there were no pa-
pers made use of to settle it in legal foim.

Stephen Dod.

Edmund Bruen, a witness produced on the part of the defendant,
being duly sworn according to law deposeth and saith 1 reside n
the city of Newark; I shall be forty-eight years of age next March;
1 was the son of Eleazer Bruen, although I never recollect my fa-
ther; I was young when he died; he died in eighteen hundred and
two, I think in September or October, or somewhere thereabouts;
I was a year and half old when he died; I presume he was some-
where near twenty-three years of age when he died. His fathers
name was Eleazer Bruen also. My grandfather, Eleazer Bruen,
died in the year eighteen hundred and twenty ; I was then about
twenty years of age. My grandfather resided at the time of his
death at the stone house on the River road, known as the Bruen
house. My father also resided there in the stone house at the time
of his death, as I have been informed, the same being a double

house, and he occupying one end.
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I lived with my grandfather up to the time I went to a trade,
which was on the twenty-sixth day of September, eighteen hun-

afterwards I lived with Aaron Nichols, in the

dred and fifteen;
I used

city of Newark, as an apprentice to the carpenter’s trade.
to visit my grandfather frequently after I went to learn my trade.
I was there in the evenings and on Sundays, and often on week
days. My grandfather had other children besides my father; these
were Gabriel Bruen, John Bruen, Rebecca, now wife of Aaron
Camp, and two or three other daughters. Sally Wheeler, wife of
James Wheeler, was one of them, Joseph Bruen’s wife was ano-
then There were two other daughters, whose names I cannot re-
collect; they died suddenly, unmarried. My mother is now living,
she is the wife of David Doremus. My grandfather’s father built
the old stone house above referred to. My mother resided at the
old stone house; she was there at my birth, and remained there
until eighteen hundred and fifteen, when she was married to Mr.
Doremus that is, as near as my recollection will serve me. At my
earliest recollection, Gabriel Bruen, my uncle, owned the property
immediately on the north of the old stone house. I cannot say how
my uncle Gabriel came to be the owner of that property; I pre-
sume it was by deed from my grandfather to him. 1 do not recol-
lect who next became the owner of that property; I think it was
aman by the name of Blackford : whether he was the first pur-
chaser after my uncle left the place, I can’trecollect. Aaron John-
son succeeded to the ownership of the Bruen property by deed
rom my uncle John Bruen, who was the sole acting executor. I
do not recollect who owned the Gabriel Bruen property after
mBlackford; 1 know that Mr. Beach owned it subsequently. There
was a line of fence that stood in the neighborhood of twelve feet
heZ' 61 Eler;% °f the St°ne h°l§g;elt rt Was a Partition Ji e

etween the er Bruen and Ga uen properties.

fromSI' T i°f ab°Ut tWdVe feGt 1 Speak °f is from the north
m u ,°fthe St°ne house to the fence®> it was not less than that,
A1 6 more* I recollect that, because I have been through

re s° many hundred times that I know it. There was a short

thelblrt the n°rth fr°nt "running out quartering to
anair f~* T **’ meeting a P°8 and rail fence’ in which was
thL U barS °f tCn °r tWClve feet in length- The north end of
end of Z8iT* SmaCk UP against this partition fence; the south
spoken of tT 7 af the termination ofthe quartering fence before

fence »U r6 dlstanceon street from the end ofthe partition
e me of the north gable of the stone house produced
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to the street, as I said before, would be about twelve feet, it may
be fifteen feet. I have not been upon the property recently to ex-
amine it. I have been upon the premises within five or six weeks.
I don’t recollect of a stone wall on the line of the street in front of
the Capt. Beach property; hold on, I recollect the stone wall now
standing there; I thought you had reference to some old stone
wall. The southerly termination of that stone wall came to the end
of that partition fence before spoken of. The partition line, as oc-
cupied by the partition line before spoken of, was not a continu-

10 ous straight line, there was an offset; the offset projected into the
stone house property; the offset projected within about ten feet of
the rear of the old stone house. I don’t undertake to say with cer-
tainty ; I won’t say for certainty, but I should think the offset pro-
jected about ten feet. The partition fence I speak of was an old
and permanent fence made of boards. I know the two dock pro-
perties, known as the Carman and Beach properties, in front of the
old stone house. I have known that property as long as I can re-
member; it used to be a marsh where the Carman dock is now,
and also the Beach property used to be a marsh. I recollect a

20 line of fence running from the River road towards the river, ina
parallel direction, as near as I can remember, from the front door
of the stone house; by a parallel direction, I mean a direct line
from the front door. It might, perhaps, have varied a point or two
of the compass. That line terminated towards the stone house at
the River road; it was a little below the top of the bank, some
eight or ten feet, or in that neighborhood. That point of termina-
tion was nearly opposite the front middle door of the stone house.
That line of fence extended from the solid ground into the marsh
about twenty feet, according to the best of my recollection. The

30 entire length of that fence I will not vouch for, but should think
it was about eighty feet, sixty feet on the upland and twenty feetin
the marsh. That line of fence ran nearly at right angles with the
front of the stone house, it might vary a little.

[Being shown map marked Exhibit P No. 3, and indicating
the starting point opposite the old stone house, he says,] I do not
think that the line of that fence ran as much quartering, askew, as
the dotted line starting from that point marked N. 56 0 E. I think,
to the best of my recollection, that the full line starting from the
same point, marked N. 65 0E., is the true line. I don’t think I

40 have any doubt of it. That line of fence was of boards, that ran
lengthwise. That fence was there from my earliest recollection,
I won’t say how long it was there, but I will say it was there after
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I went to a trade, in eighteen hundred and fifteen. To the best of
my recollection, that line ran nearly parallel with the north line of
the old Egg dock road. The upland on the south side of this line
was, part of it, the river bank ; part of it near the Carman house
was used as a garden, and that part near this line was occupied
by grass.

The Carmans occupied this property on the north up to that
line; it was fenced in, and they occupied the whole of it. There
was a line offence on the Carman property along the River road;
this fence ran northwest and southeast, intended to be along the
River road. Uncle Gabriel Bruen occupied on the north of this
line of fence running down to the river, but made no particular use
of it; I should have said, except a small strip, perhaps thirty feet
wide, running to the river immediately adjoining the Carman pro-
perty. That strip of land was occupied by Eleaz”r Bruen and his
son John. They made no particular use ofit, except one year they
used it for a duck pen and pond; this was so occupied in the war
time, about the year eighteen hundred and thirteen; that line of
fence was standing about that time. I assisted in putting up the
fence around it, and we only put up three sides of fence, the north
Carman fence being then standing, and forming the other side.

Cross-examined by Mr. Gifford.— I never measured the ten or
twelve feet 1 speak of north of the stone house precisely; I never
measured any of the distances I speak ofin my chief examination.
I speak of the partition fence, and call it such because it was a line
of fence that always stood there, and formed the division line be-
tween the properties. There was no other fence that ran down at
nght angles, or nearly so, with the stone house than the one I have
mentioned, except the fence of the duck pen, which was a tempo-
rary one, and stood only for one summer. The ground north of the
fence was always open or in common, until you come up to the

aidwin or Stiles property, up to the time of the building of the
Railroad; it was never fenced in until that period. There was a

in of agully and an ascent from this property up to the Beach
property. There was one part of the Beach property where the
water flowed in as the tide arose, this was near the Stiles property,
ihe water flowed in towards the land along both the Beach and
arrnan property, and also along the Carman property; the water
owe in y akind of low ditch; I presume it was a natural ditch,
not ug. At high tide the water overflowed the whole of the

th i/n *° uPran<™® A“remember old Mr. Carman. lremember

e 0 Carman house that was used as a tavern; there used to be
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a piazza in front of that house, about six feet wide, I should think.
I think the front of this piazza was nearly on aline of the street. If
I recollect right, there was a kind of shed to the west of this house
on the River road ; we used to walk up this shed to an end door of
the house. This shed was a kind of kitchen, stoned up on the side
towards the River road; it was stoned up all round; the fire-place
took up pretty much all the rear part, except a door that went outi
There was a door, also, that went into it from the street.

Edmun d Bruen.

John Thompson, a witness produced on the part of the defend-
ant, being duly sworn according to law deposeth and saith—I reside
in the city of Newark; I will be forty-five on the tenth day of
March next. I was in the employ of the defendant in this suit; I
entered his employ on the morning of the thirty-first day of Ja-
nuary, eighteen hundred and thirty-three, and left his employ on
the eighth day of March, eighteen hundred and thirty-four. I know
the property known as the Beach dock 'property.

Quest. Where did the division linebetween the Beach dock pro-
party, and the Carman dock property, as occupied by Mr. Beach
and Mr, Carman, respectively run I [Objected to by Mr. Bradley,
as leading.]

Ans. It ran as near parallel from the end of the stone wall to the
river, as near as I can recollect, without wavering up or down; at
this present day I should think the line struck between the two
storehouses on the dock; all of one building, and more, lies on
Mr. Beach’s property. The corner of the store house on the Beach
property nearest to the dock is nearest to the line. 1 did not no-
tice particularly how far that line would run north of the old store
house ; at that time there was a hollow, so that there was no diffi-
culty in ascertaining where the line run ; it was a little ditch or
hollow dug out with a hoe or spade, so that when it rained there
would be a little stream of water running down to the dock. This
ran from the foot of the hill down to the river.

Quest. How was the Beach dock occupied during the time you
lived with him, or any part of that time ?

Ans. It was occupied by the Morris Canal Company; he granted
them the privilege of unloading vessels. There was no fence on
that line, except a small bit of a few boards put up by the dock;
that fence was on what I considered as the line; this strip offence
might have been from ten to twenty feet; whether it was to pile
coal against, or what, I don’t know.
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Quest. Who filled up the Beach dock up to that line ?

Ans. Capt. Beach. It was done in the year eighteen hundred
and thirty-three, while I was with him; the dirt was taken from
Capt, Beach’s property on Cherry streetmnd back on the canal.

Quest. Who built the dock?

Ans. Platt Soper, under the directions of Capt. Beach.

Quest. Do you recollect the condition of the dock logs before
Capt. Beach commenced to build up his dock ?

Ans. They were left open; some of them extended over more
than others; the tqp log was off; there had never been any top log 1
put on. Capt. Beach, in building his dock, notched in these logs;
these logs extended, some of them, twenty feet, only so far as to
allow the logs to be spliced jn.

Quest. How far north had the Carman dock been filled in when
Capt. Beach filled in his dock ?

Ans. it was timbered in some twenty feet beyond the division
ine. The Carman dock was filled in up to the line, or perhaps a
itte over, I don’t recollect how much over; not much over the
natural wash in falling from the tides and the agitation of the steam-
boat I was frequently down upon the dock. The top log was put
on, y Capt. Beach’s orders, by Platt Soper and others; that top
og run up to that line, and covered the timbers that had been laid
there before The Morris Canal Company occupied the Beach
dock; when I left Beach’s employ, coal still remained there.

~ Do you recollect whether or not the persons employed
y Ir. Beach to fill up his dock carted earth from Cherry street
and bach on the canal, to any extent, to fill up the Carman dock ?

Ans, Yes, they filled in considerable dirt on the Carman dock
besides his own dock, but to what extent I don’t know.

Cross-examination by Mr. Bradley.

Quest. How are you so particular in recollecting the dates of
your commencing work with Mr. Beach, and leaving him ?

Ans. By my memory. I think the east end of the store house I
referred to is three feet from this line, or less.

21
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John Thompson.

W'f° ‘mer’ a "''tn03s produced on the part of the defend-
“rof * SWOni accordin? «0 law deposed, and saith-I

in tins stL°rn 8e:enth-r af °f age; *"°Wreside in Morristown,
vonstot; ”¢ ed thorn for twelve or thirteen yearn,- pre-

akltiH NeWa‘k- 1 Was bOT" nd in New- 40
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called the Beach property and the Carman property. My father,
John Poinier, and myself owned a strip of land, now a part of
Carman’s dock, which we sold Mr. Carman. I think we sold it to
Mr. Carman in eighteen hundred and twenty-eight.

[Being shown paper marked Exhibit B No. 8, he says,] thatis
the deed by which that conveyance was made. W e purchased that
strip from Aaron Johnson ; I think we purchased that strip in the
same year that we sold it; we purchased it from Johnson for the
purpose of exchanging with Carman.

[Being shown a paper writing purporting to be a deed from
Aaron Johnson and wife to John Poinier and John W . Poinier,
bearing date the twelfth day November, eighteen hundred and
twenty-eight, and which is offered as an exhibit, and marked Ex-
hibit P No. 6, he says,] that is the deed by which we purchased
of Aaron Johnson. I have been acquainted with those properties
upwards of thirty years. John Bruen owned that strip of land
prior to Aaron Johnson. I recollect very well a fence on the south-
erly line of that strip running from the road towards the river; I
recollect it for upwards of thirty years ago ;. it was built of boards
that were nailed up and down; I don’t recollect whether the
boards were nailed up and down for the whole distance; I
don’t recollect about the upper part of it; I recollect distinctly
a part of it; that fence extended from the hill on River road, that
is from the upper corner of the fence running apparently along the
east side of the River road on the top of the brow of the hil
down to the marsh, I should think between a hundred and twenty
to a hundred and fifty feet towards the river. The appearance of
this fence was that of an old fence, aslong as I can recollect. I re-
collect of Mr. Carman’s repairing this fence, and having boards
nailed on for that purpose. That line of fence was understood to
be a division fence.

Quest. Did Mr. Carman so treat it?

[Question objected to by Mr. Gifford.]

Ans. Yes, sir. At my earliest recollection Eleazer Bruen occu-
pied the strip of land on the north side of that line; he was the
father of John Bruen; this was thirty years ago. 1 can’t say posi-
tively, but to the best of my recollection that line of fence ran
parallel with his south line on the Egg dock road, and, with refer-
ence to the River road and the river, I should think at right angles.

Quest. Have you any doubt, from the best of your recollection
and observation as to the course of that line, that your statement of

its course already given is accurate?
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Ans. No.

Quest. What have been the means of your observation of the
course of that line 1

Ans. 1 should say from fifteen to twenty years’ experience in
seeing it almost every day, beginning in eighteen hundred and
twelve, the time that we moved into the house then belonging to
Mr. Inness. The Inness house was the house next north of the old
stone house. W”e lived in that house five years. My father carried
on the lumber business on the south part of the Carman dock from
eighteen hundred and twelve to eighteen hundred and twenty-four,
and in connection with myself from that time to eighteen hundred
and thirty-five or thirty-six.

[Being shown the map marked Exhibit P No. 3, he says,]

Quest. Could the strip spoken of by you have run towards the
river at an angle with the road and river, and so far from a paral-
lel line with the south line of the Carman dock as the strip indi-
cated between the dotted lines on this map, without having im-
pressed itself upon your mind in relation to those courses I

Ans. No, sir.

[After the answer was given, and the master had begun to write
the answer, the question and answer were objected to by complain-
ant’s counsel.]

Cross-examined by Mr. Gifford.— The place called the dam, on
the Passaic river, was down below what is now called Downer’s
coal yard. This place was called the dam from my earliest recol-
lection. There was no other place along the Passaic river that
could, by any possibility, be called the dam.

Quest. Did the marsh at this dam appear to stop, and the bank
commence ?

[Objected to as immaterial.]

Ans. There was no marsh there at all. The marsh along the
iver ceased below the dam. I have often taken an observation,
rom in front of the stone house, of the line of fence running down
towards the river. My impression has always been, that if that line

a een produced back to the stone house, it would have run
para lei with the north side of the stone house, but of this I am not
certain. I don’t mean it would run parallel with the north end of

e stone house, but that it would strike about the northeast corner
ot the stone house.

Quest. How did you know this line to be a division fence 1

us. I knew this to be a division fence from Mr. Carman occu-
pying one side of it, and Mr. John Bruen the other.
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That strip north of the Carman fence was never enclosed; it
Was in common. All the way that Bruen occupied it, was by hav-
ing a large duck and goose pen there, which occupied only a part
Of it; I'can’t say how long that duck and goose pen was there.
There was another fence that ran parallel, or nearly so, with the
division fence before spoken of; it was about halfway between the
Carrrtan house, on the Egg dock road, and the said division fence;
this fence enclosed Carman’s garden, and the other part was occu-
pied by his cow. This fence that enclosed the garden, I might say,
was within one hundred and fifty feet south of the division fence
before spoken of, but I can’t tell within fifty feet.

Quest. Where would the north line of the property you con-
veyed to Mr. Carman, as contained in Exhibit B No. 8, strike the
Inness house, where you say you formerly resided, to the best of
your recollection ]

[Question objected to, as leading, by Mr. Pennington.]

Ans. T am trying to think. I don’t recollect the distance there.

[Upon looking at Exhibit B No. 8, he says,]

It will strike near the south end of the kitchen; I won’tsay; I
can’t be positive about it. The building that stood on the corner of
the Carman property was a wooden building.

Quest. What sort of a structure extended out to the line of the
street— River street and Egg dock street] [Objected to by Mr.
Pennington.]

Ans. The structure consisted of a wooden shed.

Quest. W as that structure built over a cellar I [Objected to by
Mr. Pennington.]

Ans. No, sir.

Quest. Was the tavern house on the line of the street] [0 -

30 jected to.]

40

Ans. 1 don’t know, I should think though that it was.

Quest. Did you pass there every day ] [Objected to.]

Ans. Nearly.

Quest. How often did you pass there ]

Ans. I could not tell, though very frequently.

Quest. Was there a fence on the line of that street— River street]
[ODbjected to.]

Aris. Yes, sir.

Quest. Have you any iuterest in the event of this suit ]

Ans. No, sir.

Direct examination resumed by Mr. Pennington.
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Quest. What portion of that strip you have spoken of, did that
duck and goose pen occupy ?

Ans. 1 should say it occupied a space of about twenty-four feet
hy fifty feet. It occupied the lower part of the hill running into the
marsh—for mud and water.

Quest. How did John Bryen and his family have access to it 1

Ans. From the road over this strip.

Quest. Which side of this strip was occupied by this pen I

Ans. The southerly side,:along the division fence.

Quest. When do you first recollect this duck pen, what period I lo

Ans. 1 could not tell you ; as near as I can recollect it was about
eighteen hundred and fifteen or sixteen.

Quest. How long was it continued, as near as you, can recollect,
how many years |

Ans. Two or three years.

Quest. In fixing, according to the best of your recollection, the
point where the north line of this strip produced would strike the
Inness house, do you do so from having actually made an observa-
tion on the ground, or relatively with reference to the south line of
the strip and the position of the Inness house ? 20

Ans. 1 do it relatively from both, and not by observation. What
I mean you to understand by “relatively,” is by recollection.

Quest. Have you any better recollection, or are you any more
positive, as to where the north line of the strip produced would
strike the Inness property, than as to the point where the south
line produced would strike the Bruen property I

Ans. No, sir, I have not.

Quest. Do you know the precise line of River street or Egg dock

street, as actually laid by public authority I [Question objected
to.l

Ans. No, sir, | 30

Quest. When you speak of the tavern house and the fence on
River street, and the structure on River street and Egg dock road,
as eing on the lines of River street or Egg dock street, do you mean
o say, or to be understood, that either of them occupy the precise
fine of either of those streets I

s. No, sir,
Gseanrdioend

Quest. When you speak of the tavern house and the fence on
ver street, and the structure on River street and Egg dock road, 40
eing on the lines of River street or Egg dock street, do you
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not mean that it was so as long as you can recollect I [Objected

to.]

Ans. Yes, sir.

Quest. Which line of that strip you sold to Carman, the north or
the south, do you recollect the position of best, as to where they
would strike the west side of River street 1

Ans. The south line.

Quest. When you lived in the Inness house, was the land imme-
diately north of this strip spoken of occupied, or was it open and

10 in common. [Objected to as a leading question.]

Ans. It was open common.

Quest. Was it so or not so until you moved away from that
house I [Objected to.]

Ans. It was so.

Quest. How long had it been open I

Ans. 1 suppose from the creation.

Quest. What year did you remove from that house 1

Ans. Eighteen hundred and sixteen or seventeen.

Quest. Was you acquainted with that neighborhood after that

20 time, and if so, for how long ?

Ans. As long as I have lived.

Quest. When was the land immediately north of that strip first
occupied 1

Ans. I believe when the Railroad crossed it.

Quest. Was the north side of the Egg dock road, as open and
used, straight or crooked 1

Ans. Straight.

Direct examination resumed.

Quest. Was not the bank or hill on the lot immediately north of

30 the strip dragged down, and the meadow of the same lot filled up
therewith, more or less, before the Railroad crossed it ? [Objected
to as leading.]

Ans. 1 don’t recollect.

Quest. Was it not occupied as a ship yard and for sawing tim
ber before the Railroad crossed it I

Ans. 1 don’t remember.

Quest. From your earliest recollection, who was the reputed
owner of that land immediately north of that strip I [Objected to

as irrelevant, incompetent, and improper.]
40  Ans. Mrs. Inness; she owned it when we lived in the Inness

house.
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Quest. Do you know of any acts of ownership exercised by her
over it I [Objected to.]
Ans. No, sir.
J. W. PoiNIER.

Thomas V. Johnson, a witness produced on the part of the de-
fendant, being duly sworn according to law deposeth and saith—1I
reside in the city of Newark ; I am thirty-eight years of age. I
know the property called sometimes the town dock and sometimes
the Egg dock. I have known those docks about twenty years, but
have known them more particularly within ten or twelve years last
past. The New Jersey Railroad Company own the dock between
me and the Egg dock. The dock that I own is known as the Cory
dock, and sometimes called the Commercial dock. There is no
other dock than the one owned by the New Jersey Railroad Com-
pany that intervenes between the one owned by me and the Egg
dock. The dock owned by the New Jersey Railroad Company
was owned, immediately prior to them, by Mr. A. W. Kinney and
others, as I believe. Mr. Jonathan Cory, I believe, owned it imme-
diately prior to Mr. Kinney and others. This dock, together with
the Commercial or Cory dock, was held in common by Mr. Cory
with the Railroad and others, until the fall of 1837, or spring of
1838. The Railroad dock was a part of what was called the Com-
mercial dock. Mr. Cory owned the Commercial dock prior to the
time it was held in common as aforesaid, excepting a space on the

ock of fifty-four and a half feet front. [This evidence objected to
y Mr. Gifford, as not being documentary.]

Benjamin Warner’s estate owned the fifty-four and a half feet
front dock. Mr. Cory purchased this part in 1836, while the other
dock was held in common. The undivided third of the whole Com-
mercial dock, exclusive of the fifty-four and a half feet, was left to
me by the will of Mr. Cory, and I divided it with the company,

he fifty-four and a half feet was also devised to me by Mr. Cory,
his fifty-four and a half feet was a lot sold out of near the middle

° Wiat was cal,e(1 the Commercial dock, and was no part of the
propeity that was held in common, as before stated. The dock
originally called the Commercial dock, including the Munn dock,
exten mg from the Egg dock to the most southerly line of the
ommeicial dock, occupied a front on the dock or river of four
on re and fifty-six feet, including twenty-feet in the slip, which
a* " Part.° the Commercial dock. That number of feet is the same
occupie y the Commercial dock, from my earliest recollection
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ofit, as near as my memory serves me. [Mr. Gifford objects gene-
rally to all this testimony, as not being documentary.]

Mr. Charles T. Shipman, Prudden Ailing, and others, owned
the property on the southerly line of the Commercial dock; the
same is now owned by Stoutenburg, Day & Co., as I understand,
and is now occupied by David Ripley & Co., who underlet to Wil-
liam Jackson, who occupies the front part of it. I have recently
measured the distance along the dock from the southeast corner of
the Munn lot, now owned by me, northerly to the Poimer fence
north of the egg dock. That whole distance is four hundred thirty
and a halffeet; I measured it at the suggestion of Mr. Beach. The
proper front of that part of what was called the Commercial dock,
including the Munn dock and the twenty feet of slip, and up to the
Egg dock, is two hundred and ninety-two and a half feet, according
to my measurement, and from there to the Pointers’ fence, asit
now stands, is one hundred and thirty-eight feet. That slip is now
there. My measurement for the front of the Commercial dock took
me about twenty feet into the slip; the slip, I believe, is about thirty-
five feet wide. The parties to the division of the property owned
in common by Jonathan Cory and others, were myself, as devisee
of Jonathan Cory, of one undivided third part, and the Railroad
Company, as owners ofthe undivided two-thirds part.

Quest. Does the measurement from the southeast corner of the
Munn lot, northerly two hundred and ninety-two and a half feet
along the dock, embrace all the front of the Commercial dock
northerly of the said southeast corner, as understood, claimed and
occupied, and divided by the parties to the aforesaid division. [Ob-
jected to by Mr. Gifford.]

Ans. It does. . A

Cross-examined by Mr. Gifford.—I have been a resident of New-
ark about twenty-one years. I have obtained my knowledge of the
ownership of the properties referred to by the evidence presen e
by the deeds and a map. I refer to the deed from the trusteesm
the Munn estate. I don’t know, I believe they were commissioners
and other deeds. I have not those deeds here in my possessio n
The other deeds I refer to are the deed from John Ailing an wi
to Jonathan Cory, and the deed from David Cook to Jonat an
Cory ; those deeds are in my possession, I mean I have t em
home. The map I refer to, I don’t know who made it. It cam
with the deed's, and was said to have been made when the propery
was divided. The River road is laid down on that map. It oesn
designate the number of feet in width of the River road, n
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saw any name on the map designating by whom it was made. I
have not the deeds of the property adjoining the Cory property, and
of which I have been speaking. I don’t pretend to know any thing
about any other property than that in which I was interested.

Quest. When you say that you measured this at the suggestion
of Mr. Beach, do you mean to be understood that he assisted you
in the measurement i

Ans. He did at one time, and since then I measured it myself. I
measured it myself the last time. My brother and one of our men,
by the name of Gills, I believe, assisted me in measuring it the last 10
time. Gills’ first name is Aaron; he held tbe tape; my brother
marked the distances.

Quest. Have you not in one instance before, in the measurement
about which you have been examined, found that you have made
a mistake ?

Ans. I measured in one instance with Capt. Beach; I took him
where I supposed the point commenced on the slip; we measured
it from there. I suggested to him, the best way would be to mea-
sure from the point where we knew where the beginning corner
was. I told him, it is possible I might be mistaken in the point 20
where it began in the slip, as the dock had been rebuilt there.
We did so measure it, and found the result about the same; the
variance was only about three inches, if I remember right.

Quest. Have you not, at any time, found there was a defect in
the measuring tape that you used ?

Ans. Yes, sir, we did. When we come to measure the tape we
used with other tapes, I found there was a variance of three inches
too much in the tape we used, in my fifty feet. I measured over
the tape, and made a calculation according to the corrected mea-
surement. Mr. Beach was at the wharf at the last measurement, 30
and I think he came over on the town dock where we were sum-
ming up the measurements.

Quest. Was this any such official measurement as required your
chain bearers or attendants to be sworn, or were they sworn I

Ans. No, sir. The beginning corner I speak of in my cross-ex-
amination, is the corner known for a number of years as Munn
corner ; there was a post there. The dock I speak of as being
rebuilt, is the dock fronting on the slip, that is the southeast side
o the slip. It was this dock that I did not know had been built
m the same place where it was before. I did not have the deeds 40
before me at any time when I made the measurement.

irect examination resumed by Mr. Pennington.— I did not know
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whose tape I compared the one I used with; it was said to be the
tape of Smith, the city surveyor. I superintended the measure-
ment; it was done as accurately as I could do. I don’t know that
I could do it as accurately as a surveyor. The dock rebuilt is the
one on the southeast line of the slip running from the river to-
wards the lock, westerly.

Cross-examined.— I held one end of the tape in the measurement.

Thos. V. Johnson.

February 15, 1848.— Parties appeared at the office of Staats S
Morris, master. Mr. Gifford, on the part of the complainant, offered
a paper purporting to be a deed of release from Phoebe Carman to
Sarah M. Carman, bearing date the first day of January, 1848, and
requested the same made an exhibit in this cause. Mr. Pennington,
on the part of the defendant, objected to the exhibit. I marked
the paper Exhibit B No. 15 on the part of the complainant.

Phoebe Carman, offered as a witness on the part of the complain-
ant, being sworn on her voir dire, at the request of defendants
counsel, deposeth and saith—1 am the daughter of Ichabod Car-
man, late of the city'of Newark, deceased; he did not leave a will;
I am one of his heirs-at-law.

Quest. Did you inherit, as one of the heirs-at-law of Ichabod
Carman, deceased, the dock property formerly owned by him, sit-
uate at the corner of the River road and the Egg dock, and lying
between the River road and the Passaic river 1 [Objected to by
counsel of complainant, as leading.]

Ans. Yes, sir. I have an interest in some part of that dock pro-
perty now; I have an interest in the southern part of it. My in
terest in that property is an undivided interest with my sisters;
have released a part of it.

Quest. In what portion of that dock have you an undivided i
terest 1

Ans. 1 don’t know the exact number of feet. There are about
three hundred and three feet, or between three hundred and three
feet and three hundred and four feet, along the River road from
the corner of the River road and the Egg dock road to the north-
westerly corner of that dock property. I have seen it measure
several years ago; I have not seen it measured lately ; I dont re
collect how long ago I saw it measured, 1 think it was between six
and seven years ago; it was since the Railroad was built theie.
measured according to my father s deeds. The distance of t
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hundred and three, or three hundred and four feet, was the entire
front of the whole property.

Quest. Up to what line on the north was the measurement taken?

Ans. Up to what was supposed to be Capt. Beach’s line.

[Question and answer objected to as irrelevant, and all further
questions on the merits of the case upon the voir dire are objected
to by counsel of complainant]

Quest. In making that measurement, did you measure to any
monument, stake, or fixed point on the ground ? [Objected to as
irrelevant on the voir dire.]

Ans. 1 did not; there was no such thing there.

Quest. Was the object of that measurement to ascertain where
the distances called for by the deed would reach to ? [Objected to
on same ground as before.]

Ans. Yes, sir.

Quest. You say you released a part of that dock; what conside-
ration did you get for that release ? [Objected to as immaterial and
irrelevant.]

Ans. One dollar.

Quest. Is there not an understanding that this property so re-
leased is to be reconveyed to you ? [Objected to as immaterial.]

Ans. No, sir. J

Quest. Do not the heirs of Ichabod Carman claim to be the own-
ers of a strip of land running from the River road to the river,
conveyed by Ephraim Beach, the defendant, to William C. H.
Waddell, the complainant in this case ?

Ans. Part of them do at present.

Quest Have you not, as one of the heirs, at some time made
such claim ?

Ans. 1 have.

Quest. Are not the claims of the other heirs and your own iden-

tical on the same, except so far as you have released such right ?
Ans. Yes. 5

nn? p DIld you make the Please you refer to for the purpose of
roaterkd f y° U,'Self 38 a witness in this cause ? [Objected to as im-
Ans. T made the release because my sister asked me to; she said
sue wanted it.
Qaesi. Did you not, in making the release, understand from your

, 1°r 8me °tlier Person’ and from whom, that the release was

exn.SSar” t0 <ua,1”ry°u 88 a Witness, and was it not made-for that
express purpose I [Objected to as immaterial.]

20
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Ans. 1 did make the release for the purpose of qualifying me as
a witness. I understood it was necessary for that purpose from my
sister and Mr. Gilford.

Quest. Was Mr. Gilford your counsel and the counsel of the
heirs with regard to their rights to that strip ? [Objected to, as
haying nothing to do with this matter.]

,Ayis Ygs sir#

Quest. Was he employed by you and the other heirs to bring a
suit involving the question of the title of that strip 1

10  Ans. There has never been any suit.

Quest. Was there not a suit commenced against Stephen K. Ford,
authorized by you I

Ans. There was.

Quest. Who was employed to bring that suit I

Ans. Mr. Gilford and Mr. William Pennington the elder, the
former governor of the state.

Quest. Did not that suit involve the question of the title to that
strip 1 [Objected to as immaterial.]

Ans. 1 don’t know. ,

20 Quest. Was it not brought for an alleged trespass on that strip?
[Objected to as immaterial.]

Ans. Yes, sir.

Cross-examined on voir dire. i t

Quest. Are you satisfied that all your right to the property in dis-

pute in this suit has been released by this release made an exhibit
this morning, and that you have no interest in the property what
ever, nor in the event of this suit 1

Ans. 1 am satisfied. 'm
The witness was here olfered for examination in chief, and was

30 objected to by the counsel of the defendant. Being duly sworn ac-
cording to law, on her oath she deposeth and saith—1 am thirty-six
years of age. /

Quest. Do you remember when your father occupied the pro-
perty on what is called the Egg dock street or New dock street?
Aws. Yes, sir. I
Quest. W as that before or after the Railroad was run there
Ans. Before. b | )

Quest. Has the house been since moved, and when and in wha
position 1 ,

40  Ans. It has been moved nearer towards the river, and brougn
out on to line with the town dock.

Quest. What do you mean by the line of the town dock ?
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Ans. The house formerly stood back about six feet, it may be
more, or may be less; the piazza was about the half of a length
of a board. The front of the piazza did not quite reach the line
of the street, I mean the north line of the town dock.

[Upon being shown Exhibit B No. 10,1

Quest. Which is the line there you mean by the line of the town
dock ?

Ans. It is the line N. 65° E. on the northerly line of the street
there laid down.

Quest. How long has that line of the street continued built on as 10
it now is, within your recollection?

Ans. There was a small building below the house, which stood
on the line as long as I can recollect, and the other buildings were
moved out when the Railroad was built.

Quest. Can you designate the corner of what was called the
River road and the Egg dock street ?

Ans. There is a building now on that corner.

Quest. How do you know it to be the corner ?

Ans. 1 believe it to be so, as near as I can recollect the corner
and the present appearances. 20

Quest. When you moved from the old house on Egg dock street,
to what house did you move, and how far from this corner?

Ans. To the house on the opposite side of the street, it was not
far, but a short distance; the house is still standing there.

Quest. Until what time did you reside there, in the house op-
posite ? r

Ans. Until April, eighteen hundred and thirty-four.

Quest. Did you ever take the distance of that corner from what
was called the fence of Eleazer Bruen ?

Ans. Yes, sir. oq

Quest. What distance did you make it ?

Ans. About one chain.

Quest. Do you remember from what deed you took this measure-
ment, or saw it measured, and for what purpose ? [Objected to bv
Mr. Fennington.] J

Ans. From my father’s deed, the deed from Job Brown, to see
1 I could be sure where the corner was.

Quest. Do you remember a board fence that run along on the
northerly line of your property, in front of Eleazer Bruen’s: de-
scri}oe it ? 40

ns. There were two board fences that run down from the street
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towards the river; the south one was our garden fence, and the
north one enclosed the lot back of the garden.

Quest. How far up the hill did this fence run, and how far down
towards the river %

Ans. Both fences commenced not quite on the top of the hill, a
little below the top, and ran down to the marsh.

Quest. What kind of a fence was this northerly fence %

Ans. It was a board fence; the boards ran up and down until it
reached the marsh; then the boards ran lengthwise. It was an open
fence. It might not have been more than three boards high in
some places, and two in others ; it was frequently washed off by
the tide.

[Exhibit P No. 3 being shown to witness,] she is requested to
state, from that map, the course of the fence. [Question objected to
by counsel of defendant.]

Ans. The most northerly dotted line.

Quest. If that fence had been continued westerly across River
street towards the Eleazer Bruen property, where would it strike
that house ?

Ans. 1 do not think it would strike that house at all; it would
strike north of the house.

Quest. Have you any recollection how far north of the house 1

Ans. I should think about ten or twelve feet.

Quest. How do you come to your conclusion on that subject, or
what opportunities have you of knowing that fact I

Ans. I remember being in that house, and the street fence that
ran parallel with the river run past the window; 1 mean the fence
running along the east side of River street.

Quest. How often did you visit that house, and from what part of
it did you make your observations ?

Ans. 1 visited it very often, and was in the lower front room of
the north end.

Quest. How long ago was this 1

Ans. Before my father’s death, before the dock was built, and
before any thing was done with the ground.

Quest. Do you remember the store houses on the Carman wharf:
describe them, and how long have they been there I

Ans. I remember them, they are wooden buildings; the first one
was put there quite early in the spring of eighteen hundred and
thirty-three, the other was put there in eighteen hundred and forty-

four.
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Quest. Where does the northerly store house stand with respect
to the fence, if continued down to the river?

Ans. South ofit, very nearly on to the line, not more than one or
two feet south of it.

Quest. Do you recollect when the first filling up of the marsh
was?

Ans. It was in the winter of eighteen hundred and twenty-eight;
my father’s was done then, and Mr. Beach’s was done previously,
in the same year.

Quest. Do you remember when it was finished ?

Ans. It was late in December of that year.

Quest. Have you any data by which you can recollect it?

Ans. My father gave a mortgage in payment for it, and it was
dated in January, eighteen hundred and twenty-nine. Mr. Nathan-
iel S. Crane, of Caldwell, did the filling up. My father made the
agreement with him, but I think he was not there much of the
time; his nephew did the work. That mortgage has been paid
since my father’s death; I have that mortgage in possession now.

[The mortgage is produced, and offered as an exhibit, and marked
Exhibit B No. 16 on the part of the complainant.]

[The marking of this exhibit is objected to by counsel of de-
fendant, as incompetent evidence.]

Quest. Do you know in whose handwriting the survey of that
mortgage is ?

Ans. 1 believe it is Mr. Dod’s. I know he drew mortgages for
my father at that time—two mortgages. I think itis his handwriting.

Quest. Up to what time did that old line fence continue ?

Ans. Until the commencement of the work when my father be-
gan to fill in, when he took it down. That fence was not considered
as marking the line of my father’s ground. There has never been
any fence there since.

Quest. Previous to its being taken down, do you remember any
tree that stood near it; if so, what kind of a one was it, and where
did it stand ?

Ans. There were two black walnut trees on top of the hill on
the street, and two below the hill in the lot, one below the hill was
considerably larger than the other; the larger one was nearest to
the fence.

Quest. Do you recollect any understanding between Mr. Beach
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and your father with respect to the filling up of any part of your 40

father's wharf? [Question objected to by counsel of defendant.]

Ans. No, I do not know of any.
N
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Quest. Was the line to which Mr. Beach filled to the north or
south of that old fence ?

Ans. North.

Quest. Do you remember any negotiation between Mr. Beach
and your father respecting property ? [Objected to by counsel of
defendant.]

Ans. Mr. Beach wished to make an agreement with my fatherto
straighten the line.

Quest. In what manner to straighten it ?

Ans. My father had more ground on the river, and Mr. Beach
had more on the street; he wished my father to exchange, and
give him ground on the river, and take ground on the street, to
make the line run parallel with my father’s south line.

Quest. Do you recollect about Mr. Beach’s coming to your fa-
ther’s house about this, and what your father said ? [Question ob-
jected to by counsel of defendant.]

Ans. Yes, I recollect of his coming several times.

Quest. Do you recollect the conversations between Mr. Bdach
and your father, if so, state what they were?

Ans. Yes, sir. Mr. Beach wished my father to give him ground
on the river, and take ground in the rear in exchange. My father
said he would wish to accommodate Mr. Beach ; he did not wish
to part with any of his ground on the river, the ground on the river
was more valuable than that on the rear; he thought it would les-
sen the value of that which remained if he did so.

Quest. At what time was this ?

Ans. It was at different times, when the marsh was being filled
and afterwards.

Quest. Do you remember a meeting of any persons to settle any
matter between Mr. Beach and your father respecting this pro-
perty ?

Ans. 1 do not. I think there was some proposition to that effect
after my father’s death, but I don’t think it ever was done.

Quest. At whose instance was this proposition made ?

Ans. 1 think it was at Mr. Beach’s; I don’t recollect much about
it; I don’t think it was ever carried into effect.

Quest. Do you recollect of any persons making a survey and
map of that property, if so, who and when ? [Question objected to
by counsel of defendant.]

Ans. Mr. Dod has surveyed it. I don’t recollect whether he sur-
veyed it before my father’s death or when; I think he did; he
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surveyed it afterwards. 1 think my father had a map made by Mr.
Dod before the filling in.

Quest. In speaking of the Eleazer Bruen house, do you know
the number of feet from the centre of the front door to the north
end of the house ?

Ans. 1 should think it was about twenty-five feet; I can’t say
exactly.

Cross-examined by Mr. Pennington.

Quest. You say you took the measurement from the Eleazer
Bruen fence to ascertain the corner of the dock property; when
was this done ?

Ans. 1 did not say from the fence ; I mean from where I thought
the fence was; it had been removed atthat time. It was since
the railroad and canal has been there.

Quest. Was there any appearance of the old fence left when this
measurement was taken ?

Ans. No, sir.

Quest. Are you sure that you measured from the very place
where the old fence stood ?

Ans. As near as I could judge in ranging with the front of the
Bruen house.

Quest. Does that house stand on the line of the street, or a little
back ?

Ans. It stands a little back, I should think three or four feet.

Quest. In ranging with the house to ascertain the line of the
fence, how far back did you suppose the house to be ?

Ans. 1T should think about three or four feet; I can’t be exact.

Quest. Did you fix the supposed line of the fence by taking a
range with the house ?

Ans. Partly so and partly from measuring; recollecting that fence
Was somewhat farther out than the house.

Quest. You say you found the distance of the corner about one
«hain from the fence; how near was it to one chain ?

Ans. It was within one or two or three feet.

Quest. Did this measurement enable you to ascertain the line on
the south of the dock, or only the line along the.River road ?

Ans. Only the latter.

Quest. Did you ever take the measurement from the property

of the Egg dock to ascertain the north litie of the Egg dock ?

Ans. No, I never did.

Quest. What is the width of the Egg dock property?
sns. Idon’t know.
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Quest. When you speak of the north line of the Egg dock, do
you speak of it as the apparent line, as indicated by buildings and
fences, or as the actual line I

Ans. Both.

Quest. Do you know, of your own knowledge, what the actual
and correct north line of the Egg dock is I

Ans. I never surveyed it or measured it. I speak of it, as what
has always been considered the true line, as occupied by the fences
and buildings.

Quest. You say there is a building on the corner of the Egg
dock and the River road; is the front of that building on the same
line as the front of the Carman house, as it now stands, since its
removal 1

Ans. 1 think it is within a few inches ; I think it is on the same
front where the old shed formerly stood. The houses all stand a
little crooked, the easterly corners of the houses, I think, are on
the line; the westerly corners may be a few inches back from the
line.

Quest. Are you certain that the old houses, when moved, were
moved forward I

Ans. They were.

Quest. Can you tell certainly, within three or four feet, where
the corner of that shed was, by going on the spot now 1

Ans. T think that Mr. Kirkpatrick’s house stands on the same
spot.

Quest. Is the front on the same line I

Ans. 1 think it is.

Quest. Are you certain within three or four feet 1

Ans. Yes, sir.

Quest. How near a certainty are you with respect to that line!

Ans. As near as I can recollect, I think it is within one foot of
it?

Quest. You speak of the fence on the north of the dock; how
far did that fence extend into the marsh 1

Ans. About one length and a half; it was sometimes farther and
sometimes shorter.

Quest. Had that fence, from your earliest recollection, the ap-
pearance of an old fence I

Ans. It had stood some years when I first recollect it.

Quest. Who did you visit when you visited at the Bruen house I

Ans. My aunt, Mrs. Ball.

Quest. Did you ever see Stephen Dod write ¢
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Ans. 1 don’t think I ever did.
Quest. How many years have you been familiar with that pro-
perty 1
Ans. Ever since I can recollect.
Phoebe Carman.

Pursuant to notice issued for taking further testimony in this
cause, the parties appeared before the master, at his office, on the
eleventh day of December, 1848, and proceeded with the examina-
tion; Gifford appearing for complainant, and Pennington for de-
fendant. y

John Rioch recalled, by consent of the counsel of the parties.

Quest. You say, in your examination, that two posts, twenty feet
north of the store house, designated the division line between the
Carman and Beach property, and that your impression was that
they were about twenty feet north of the store house; have you
measured this distance accurately since that time to ascertain that
distance ; if so, state 1

Ans. 1 have; it is forty-eight feet from the north corner of the
store house to the line, what they have always called the line. This
store house that I am now speaking of is the one on the dock when
I was there, and is the one now known as the south one. The north
store house was moved there since. If I recollect, the northwest
corner of the north store house stands within one or two inches of
the post. There are twenty-six feet between the two store houses.
The north store house is twenty-one feet front, and I should think
it stands within a foot, one way or the other, of this post. Those
posts have been standing there ever since I occupied the dock,
an now stand as they did then. The appearance of those two
docks at the joining is, as if there had been two docks built at dif-
erent times. The front top logs are not joined, they are about two,
t ree, or four inches apart. There is a slight angle in the dock at
that point. These posts were meant to be put on the Carman dock,
as near the line as they could be put down. It was meant they
s ould be on the Carman dock, near the line, as they have always
to me. By always, I mean as long asI have known the dock, and
1 have always occupied accordingly.

Quest. If you had stood in the door of the old stone house on the

> could you have looked down to the bottom of the batik and

seen a fence, if one had been standing there ?
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cannot answer. 1 can’t answer positively where the north line of
the Carman dock would run, if continued from the point in the
dock referred to, back to the house ; but my impression is, it would
not strike the house, but would go north of it.

Cross-examined by Mr. Pennington.— Both docks were filled up
when I first knew them. All the timbers of the dock do notjoin at
that point; I think there are as many as two or three of the top
logs that do not come together; those at the bottom do, as I think;
each log in each course ends at that point. 1 did not assist in put-
ting down the posts that I speak of; they were down when I went
there. We used the post nearest the dock to make fast to, the other
was so far off we could make no use ofit. I have no knowledge of
the purpose for which those posts were put there, except from the
Carmans. I have no knowledge, except from the Carmans, where
the line is, except it may be from the survey of Mr. Brinley and
from what Mr. Dod has told me.

Quest. When you occupied the Carman dock were you cramped
for room |

Ans. No, sir, not as a general thing. I do not recollect a stick of
fence, or any thing like one, running down toward the river since
I have known it. I don’t recollect any other posts on that line, ar
near it, except those I have spoken of. I don’t recollect any other
line of posts, either north or south of those two posts, running down
towards the river, during the time I have known the property. I
don’t know whether I was a resident of the city of Newark at the
time of the sale of the Beach property, for I don’t know when that
was. I was a resident of Newark some three or four years before
I was particularly acquainted with the Carman dock so as to know
any thing about the lines of the dock. I could not tell at what tine
my partnership with Stephens, Condit & Co. commenced without
referring to our old books. I have been a resident of the city of
Newark fourteen years next April, such is my impression; it is either
thirteen or fourteen years. I first took, possession of the Carman
dock on the first of April, and quit it on the first of April. I wasnot
one of the first to form the company of Stephens, Condit and Co.;
I took the place of Mr. Whitlock in that firm; the firm of Stephens,
Condit & Co. were occupying the Carman dock before I became
connected with it. When I say I took possession of the Carman
dock on the first of April, I mean I went into that firm at that pe-
riod of the year; they had hired the dock for that year, and I con-
tinued their possession and paid the rent. When I took possession
of the Carman dock, I can’t say who occupied the Beach dock, or
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whether Gould was there or not; he was there shortly after, per-
haps a year or two after; he occupied only part of the dock. There
was a space between the the docks that Gould had nothing to do
with. There was a space between the part that Gould occupied and
the Carman line. There was a man there who said he had the care
of it for Mr. Waddell, but what time that was I can’t tell. This was
when I went there, or perhaps a year or two after, I recollect of a
vessel arriving there and making fast, and a man claiming wharfage
of the master of the vessel as the agent of Mr. Waddell. I don’t
recollect who that person was.
John Riock.

Mr. Gifford here offered a paper purporting to be a copy of a
will of Joseph Ailing, also a paper purporting to be exemplifica-
tions of certain deeds, endorsed thereon, and requested them made
exhibits, which I have marked as follows : the first paper B No. 17,
and the latter B No. 18, under objections made by Mr. Pennington.
The examination is adjourned to Monday, December 18th, instant,
at ten o’clock A. M.

examination is resumed this fourteenth day of March, by
vntue of a new notice and adjournments from time to time, as ap-
peais by the notice hereunto annexed, and notice of adjournment
thereunder written, signed by the master.

Ceipt. Lewis Bosworth, a witness produced on the part of the
complainant, being duly sworn according to law deposeth and saith
I am sixty-seven years of age. I have been upon the water for
the greater part of my life; I commenced upon the water in eigh-
teen hundred and four; I became master of a vessel in eighteen
undred and eight; I commenced following the water in eighteen
undred and eight, from Newark; Newark has been my home of
eparture since. When I commenced following the water, the ves-
se s navigating our river would range from twenty to forty tons ;
vessels in our river now will average from fifty to one hundred
> - Vesse’8 in the wood and coal trade, that navigate our

, will range from one hundred and fifty to two hundred tons,

e average length of vessels of one hundred and fifty to two hun-

end *10m. en” °f tie bowsprit, having flying jib boom, to'
d i° Oom’ * ifroin one hundred and thirty-five feet to one hun-
r an forty iftek A river vessel of a hundred tons will cover

feet Th Utye<x* an<” fifteen feet to one hundred and twenty-five
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are most generally in the coal and wood trade and in southern trade
and the plaster, lime, and lumber from the east. A vessel of a hun-
dred tons wants one hundred feet of wharf to lie, without in-
terfering with other vessels unloading at the same time ; they can
do with less, but then they will encroach upon their neighbors. A
cargo of lumber wants that, for a cargo of coal you may use less,
but then you will encroach on your neighbors.

Cross-examined by Mr. Pennington.— It is customary with own-
ers of adjoining docks with short fronts to accommodate each other
by laying two vessels at the same time when they are unloading.
As a general thing there is a necessary and usual comity between
owners of vessels to accommodate one another. If persons so situ-
ated are disposed to be accommodating, they can get along very

well, but if otherwise they cannot.
Lewis Bosworth.

Upon due notice given in this cause, dated the 2d day of May,
1849, and service thereof acknowledged, as appears by said no-
tices hereunto annexed, the parties appeared by their respective
counsel, and proceeded in the examination. A. Gifford, esq., coun-
sel with complainant, and A. C. M. Pennington, esq., of counsel
with defendant. At the same time it is understood and agreed, be-
tween the solicitors and counsel present, that the examination shall
proceed notwithstanding the notice of argument given, and service
thereof, acknowledged before me by Mr. Pennington: and thatthe
further examination of witnesses, after said notice given, shall not
prejudice the hearing of the said causes noticed for the next term

of this court. *

Jeremiah D. Poinier, a witness produced on part of the com
plainant, being duly sworn deposeth and saith 1 am thirty-three
years of age, and reside in the city of Newark, I have been ac
customed to do business on the wharf of Passaic river, at the foot
of Market street, for the last seventeen or eighteen years. I hawe
been well acquainted with the vessels that have been in the hahit
of coming to our wharves. The vessels are engaged in the lumber,
coal, and freighting business. The yards along the river are em
ployed for lumber, coal, and freighting of merchandise. There ae
about an equal proportion devoted to those kinds of business. Ac-
cording to the best of my knowledge, I should think the length o
the vessels coming there with coal would average about eig ty

40 feet, that is the hull of the vessels. In addition to the hu ,te
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bowsprit and boom would extend at least twenty feet y river craft
would extend about that distance, coasters would extend over
that.

Cross-examined by Mr. Pennington.—1 am pretty well acquaint-
ed with the docks along the Passaic river. I don’t know of any
docks less than seventy-five feet, and extending to three hundred
feet along the front; the usual width of the docks is from one hun-
dred and twenty-five, to one hundred and fifty feet, some more and
some less. There is a necessary comity existing between owners of
adjoining docks respecting the lapping of vessels in loading and
discharging. The length of our wharfis about one hundred and
seventy-five feet, that of Mr. Ford’s, above the property in dispute,
is about one hundred feet.

J. D. PoiNIER.

By consent of the counsel and solicitors of the respective par-
ties, the taking of examination of further witnesses is adjourned to
Tuesday the fifth day of June, eighteen hundred and forty-nine, at
ten o clock in the forenoon, at the office of Staats S. Morris.

Tuesday June 5, 1849.— Mr. Gifford, of counsel with complain-
ant, appeared with a witness, and at the request of the examiner
delayed the examination until eleven o’clock, of which notice was
given to Mr. Pennington, counsel of defendant. At 11 o’clock, Mr.
Gifford appeared with a witness. Mr. Pennington appeared also,
and proceeded with the examination.

Eliphalet C. Smith, a witness produced on the part of the com-
plainant, being duly sworn deposeth and saith—I am acquainted
wit what are called the Beach and Carman property, on the Pas-
saic nver, in the city of Newark; I am a surveyor; I have acted
as city surveyor for the city of Newark.

Quest. In what capacity were you ever called, and when, to sur-
vey and run a line along that bank; and what was the result of
t at survey, as to distances and courses, affecting the Beach pro-
perty from the River road to the river ?

[Objected to as being too general and indefinite, and immaterial.]

ns. was called by Mr. Gifford to survey the property some
ime ast fall, along in the winter. I have surveyed several times

thatp 1d°nt kn°® W that 1 can state the result>the map will show

rT,
1 ne map referred to by the witness is now offered in evi-
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Hence, and objected to by Mr. Pennington ; said map is marked Ex-
hibit B 184.]

The map extends from Mulberry street to Egg dock street. The
words and figures designating the courses and distances on the map
and other writings are in my own handwriting, and are correctly
and truly stated. In the making of the map, I had recourse to the
papers marked Exhibits P 1, 4, and 5, 3, 7, 8, 11, 6, 12, 13, 2, 10,
9, P 8 and 14. 1 also used the paper marked 17, particularly the
ones therein marked 1, 2, 3, 4, 5, 6, and 7.

Complainant’s solicitor here offers a paper as an exhibit, and
which I have marked Exhibit B 19, and which is objected to by
Mr. Pennington.

Complainant’s solicitor also offered a paper purporting to be a
copy of Exhibit P 1, as an exhibit, which I have marked Exhibit
B 20 on the part of the complainant, and which is objected to by
Mr. Pennington. I used the papers marked Exhibits B 19 and B
20, particularly the deeds in B 19, marked 1, 2, 3, 5.

Quest. Where, as the city surveyor, when you first made a survey
along the bank, did you locate the course of the road and the Egg
dock street, in front of what is now called Kirkpatrick’s work or
paint shop 1

[Question objected to by Mr. Pennington.]

Ans. The corner of Kirkpatrick’s shop was always supposed to
be the corner on a range with the front of said shop, which also
ranged with the front of what was called Dickinson’s tavern. We
located the course of those streets at the corner of that shop.

Quest. When you ran the line four chains and sixty links, as on
that map, from the north side of the road leading to the dock to
the northwest corner of the Carman property, how many feet of
the Waddell lot, as laid down on Exhibit B 9, did you take in'!

Ans. Eighteen feet on the Railroad.

Quest. Where does the four chains and sixty links, as measured
from the southwest corner of the Carman property, stop, with re-
spect to any opposite point on the west side of the River road 1

[Question objected to.]

Ans. It stops directly opposite, or within a foot, at right angles
with the street, or nearly so, from the new board fence. That fence
is thirty-one feet four inches from the end of the kitchen attached
to the Beach house. The four chains end opposite the Bruen house,
about eleven feet from the north corner of the building.

Quest. What do you make the distance from the point opposite
to the Carmans’ southwest corner on the Eleazer Bruen property
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to the Inness corner, taking the course, as in Johnson’s deed to
Beach, on the west side of the River road I

Ans. Four chains and seventy links, or three hundred and ten
feet and two inches and a half. I know what was called the Du-
rand property, it was the property extending from Mulberry street
to the Beach or Inness lot.

Quest. Have you measured the line of the Durand property
from the corner of Mulberry street and the River road, which Du-
rand property is referred to in the deed to Mr. Beach from Robert
N. Waite and Inness, if so, where does it end?

Ans. The distance is twelve chains and forty-three links, or eight
hundred and twenty feet and four inches, and was at a point within
six or eight inches of the Beach barn, as it now stands.

Quest. At what point on the west side of the River road will
the line of the Inness property stop, beginning at the point of
commencement, as designated in the deed of Waite and Inness to
Ephraim Beach ?

Ans. One lot stops exactly in range with the south gable end of
the kitchen of the Beach house. This front is one chain and eighty-
four links, or one hundred and ten feet and forty-four hundredths.

Quest. The other lot stops at a point sixteen feet two inches
north off a range with north gable end of the Brueri house ?

Quest. 1f you run two chains and eighty-five links, and then two
chains and seventy-five links, or three hundred and sixty feet, the
courses and distances, as in the deed from Waite and Camp to
Beach, from what points would you run to keep the nearest to the
easterly line of the River road ?

Ans. To commence in the range with the south side of the Stiles
house, we would keep the nearest to the easterly side ofthe River
road 5 to make this survey, we commenced at a point twelve feet
south of the range from the south side of the Stiles house.

Quest. Where would such line terminate, that is, opposite to
what point on the west side of the River road, and how far from
the northwest corner of the Carman property?

Ans. The line would terminate at a point about opposite the mid-
dle of the kitchen of the Beach house, and sixty-two links, or forty
feet eleven inches, north of the northwest corner of the Carman
property.

Quest. How many more links or feet would you have to run be-
fore you come to the point where the four chains and sixty links of
the Carman property terminates ?

Ans. It would be sixty-two links, or forty feet eleven inches.
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Quest. Where would the line N. 50° E., running from the end
of the four chains sixty links, strike the wharf?

Ans. It strikes on the Waddell lot, fifty-one feet ten inches from
the south line of the Waddell lot.

At this period of the examination, the same was adjourned, by
consent of the counsel ofthe parties, to Thursday, the seventh day
of June, instant, at ten o’clock A. M.

Thursday, June 7, 1849.— The counsel of the parties appeared,
as on previous day, and proceeded in the examination of Mr. Smith.

Quest. Where would the line at the end of the four chains strike 1

Ans. It would strike from ten to thirteen feet on the Waddell
lot. In running the Carman lot we used the deeds from Job Brown
and wife to Ichabod Carman, and from Caleb Crowell to Ichabod
Carman, and the deed for the sixty links from John W. Poinier to
Ichabod Carman. The north line of the lot from Job Brown to
Carman is designated on the map by a red dotted line.

Quest. What do you mean by the words on the map “ Carman
line, as originally surveyed ?”

Ans. The Brinley survey was the only one which we had con-
taining that course. A”e had Exhibits No. 13 and No. 10 when
we made the survey. The front length of the Eleazer Bruen house
is forty-seven feet eight inches; from the middle of the door to the
north end of the stone house is twenty-three feet ten inches ; from
the south end of the stone wall in front of the Inness property to
the new board fence separating the Beach or Inness property from
the Eleazer Bruen property there must be eleven feet and nine in-
ches, I think ; there are thirty-one feet nine inches from the board
fence to the Inness kitchen 1

Quest. From the Durand line on River street, where will the one
chain and eighty-four links, and sixty-six links of the Inness pro-
perty, and the four chains and seventy links of the Bruen property
terminate 1

Ans. In terminates on the west side of River street at a point In
a direct range with the old line fence on the southerly boundary of
the Bruen property. There are forty feet and eleven inches inthe
gore between the Beach and Carman properties, as designated on
the map 1

Quest. How many feet are there on the wharf from the south
line of the Waddell lot, as conveyed by Beach, to Egg dock street?

Ans. 1 have not the number of feet set down, should think theie
were two hundred and ninety-nine feet.
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Quest. How much farther than a point directly opposite the Car-
mans’ southwest corner must the Bruen line be extended to meet
the range of the north line of Egg dock street ?

Am. The range of the south line of the Bruen property, con-
tinued across River street, strikes the southwest corner of Kirk-
patrick’s house, which is the corner of River and Egg dock streets.
I make in my survey, sixty-six feet to a chain, and seven inches and
ninety-four hundredths to a link, and sixteen and a half feet to a
rod.

Cross-examined by Mr. Pennington.

Quest. Have you indicated on this map any point as the Inness
corner 1

Ans. Yes, it is indicated by the words “Inness corner,” and is a
point in the west line of River street at the termination of a course
indicated on the map as running south, fifty-four degrees thirty min-
utes west, seventy-five links. I think an old stone wall terminates
there; this wall is from three to six feet high ; that part of the
wall is rather poor, and tumbling down. I believe there is no line
of fence terminating or ranging to that point at present; I have no
recollection of any.

Quest. Have you indicated on the map, in any way, a point on
the east side of River street, at right angles, opposite the Inness
corner, as indicated on your map I

Ans. I have by a dot, marked with the letter A in red ink.

Quest. What is the distance from that point to the point desig-
nated on the map as the beginning corner of the Carman lot I

Ans. It will be about two hundred and ninety-four feet seven
inches.

Qmi. You have dotted a point near the point indicated as the

beginning of the Carman lot; what bearing has that point from ;

e pomt of the Bruen fence, called on the map the Bruen corner,
with reference to the line of River street ?

Ans. It is intended to be at right angles opposite that point.
Quest. } hat is the width of River street along this property i

Bixtvti f f’om 8xty‘two to sixty-six feet, h was surveyed as
y six feet, in about eighteen hundred and thirty-five.

einnhT* A distance from the Poirit indicated as the be-
at ﬁgl?lt gngies F man 10t t0 the P°int °PP°8ite the Bruen corner,

Ans. About thirteen feet.

by you in y°U fint’ in any °f the surveys or documents used
y he survey of which you say this map is the result, any
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thing pointing to of indicating as a cornef of the Carman property

[point opposite to the point indicated as the Bruen corner ?

Ans. 1 refer to the Job Brown deed, which says “beginning at
a stake one chain from the fence of the house lot of Eleazer Bruen
on the north side of the road leading to Egg dock.”

Quest. You have laid, or located, on this map what you indicate
as the Waddell lot, as conveyed by Ephraim Beach, will you state
whether the relative position of that lot, with reference to the Car*
man property and other property laid down on that map, as indi-
cated by the map, was ascertained by you by any natural or artifi-
cial monuments or boundaries on the property which you call the
Waddell lot ?

Ans. It was ascertained by taking the Beach map. There areno
natural or artificial monuments on the property, to my knowledge,
from which the survey was made. The Beach map commenced at
the Stiles line. [The latter part of this answer objected to.]

Quest. Did you make the survey for the Beach map, or assist in
so doing ?

Ans. 1 did not.

Quest. Was you present when it was made 1

Ans. No.

Quest. Do you know that a survey was ever made of it, torthe
purpose of making that map ?

Ans. 1 do. 1have the signature of Stephen Dod for it, andle
told me so. [Mr. Pennington objects to the answer, from the words

“Ido.”]
Quest. Do you know where the Stiles line is of your own know-

ledge !
Ans. I think T do.
Quest. How ? V . oWk

Ans. Ascertained by surveys made on the ground, an p J
from information derived from Mr. Ward, when I first ma e
surveys on the ground.

Quest. When did you first make the surveys on the ground

Ans. The surveys for this map were made some time last tall.
don’t recollect exactly the time. -

Quest. Is Mr. Ward now the owner of what you call the btie
property I ~

Ans. 1 believe not. Mr. James R. Sayre, jun., now owns >
but I may be mistaken.

Quest. Had you any other information in making the sury
than that derived from Mr. Ward in ascertaining the Stiles line
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Arts. 1 had the buildings erected along the line, one building on
the dock, on an angle in the dock; we had Mr. Ward’s deed of his
distance on the dock, commencing from Stephens & Condit’s dock.
I think we had the deeds of the Baldwin and Stiles lots, commenc-
ing on Mulberry street; we had the distances, if we had not the
deeds. Wb also had the deeds covering the ground from Egg
dock street to the Stiles line. The Stiles house is supposed to stand
ou the line, that is, as the line is now fixed.

Quest. What is your age Mr. Smith ?

Ans. Thirty-two years. I have resided in this city since May
eighteen hundred and thirty-three; I have not been here all the
time since.

Quest. Have you any personal knowledge, of your own recol-
lection, of the ancient line of the Stiles property ?

Ans. I can t say that I have. I recollect the property before the
dock was filled up; there was a ditch there, I think.

Quest. Could you, from your knowledge or recollection of the
old line of the Stiles property, derived from personal observation,
now locate that line ?

Ans. 1 had no personal knowledge of the course laid down until
I got the deeds, no further than to stand at the house and look
down the ditch, that is, where I thought the ditch ran, as I think
there was a ditch; I am not certain.

Quest. Did you ever know or hear, until you came to make the
survey, that that house was on the line ?

Ans. I did. T knew it was on the line. I always made the line
about two feet south of the house, by my measurement.

Quest. When did you first make a measurement, and for whom?

Ans. The first measurement 1 ever made on the ground was, I
think, in eighteen hundred and thirty-seven, for the city of Newark.
The first survey I ever made, where it was necessary to get the
Stiles line in order to get our starting point, was made for Mr.
Sayre, I think in eighteen hundred and forty-three.

Quest. Did you know before that time, the starting point?

Ans. I knew before I made the survey, or I could not have
staited; I ascertained it for the purpose of the survey.

Quest. What was Mr. Sayre’s object in having this survey ?

Ans. His object was to get the line of his lot, to erect a building:
on it. &
Quest. Did you consult Capt. Beach at any time in making that

survey, or was he present at any time when you run or fixed the
Stiles line ?

10

20

30

40



10

20

30

40

112

Ans. 1T did not consult him; I don’t know that he ever was present.

Quest. Does the map indicate the Beach property as projected
according to the surveys and the deed to Beach ?

Ans. Tt does. It is bounded on the north by the Stiles property,
on the west by the River road, Passaic river on the east, and on
the south by a line north, sixty-four degrees east, called on the map
“ Ephraim Beach’s south line.” The foregoing is only a part of the
Beach property, as was laid down on the map of Mr. Dod.

Quest. What is the distance on the River road from the termina-
tion of what you call Ephraim Beach’s south line to the termination
of what you call the Stiles line, as projected on the map ?

Ans. Three hundred and eighty feet, as near as I can get atit
here.

Quest. Are the courses of River street, as you have projected it
between those points, such as were called for by the surveys in the
Beach deed 1

Ans. The Beach line is what is now called River street, to a
point about opposite the Durand corner running from the south line,
it coresponds with the old survey in the Beach deed; it may varya
little ; from that point running north to the Stiles line the old sur-
vey in the Beach deed runsaccording to the dotted line. The Beach
line varies from it.

Quest. What is the distance from the south line of the Beach
property, as you have projected it, measured on the Beach line
until you reach the dotted line, and then on the dotted line until
you reach the point you indicate as the beginning of the Beachloti

Three hundred and eighty-one feet seven inches, less twelve
feet; that is, three hundred and sixty-nine feet seven inches.

Mr. Pennington here stated that he could not proceed this after-
noon, whereupon tlie examination is here rested, and, by consent
of the counsel of the parties, adjourned to be resumed on cross-ex-
amination, on Wednesday, the thirtieth day of June, instant, at ten
o’clock A. M. t

June 13, 1849.— Counsel of parties appeared, and defendants
counsel called for the exhibits in the case on part of Waddell, which
were stated, by Mr. Gifford, to be in counsel’s possession at Tren-
ton. It was then consented that the further cross-examination in this
case be further postponed until Monday, the 18th day of June, in
stant, at ten o’clock A. M.

Monday, June 18, 1849.— Mr. Gifford appeared, and stated that
the witness under examination was out of town, and would return
at three o’clock P. M., and wished the examination adjourned to



113

that time, of which I gave Mr. Pennington, counsel of defendant,
notice.

Monday, June 18, 1849, at 3 P. M.— Complainant and his coun-
sel, A. Gifford, esq., appeared. Defendant’s counsel, on account of
engagements, could not appear, but requested the examiner to have
the examination adjourned to Saturday of this week. Eliphalet C.
Smith, the witness, also appeared, Mr. Pennington not being pre-
sent. Mr. Gifford offered a paper purporting to be a copy of a deed
from Nathaniel Beach and Stephen Hays to Mary Baldwin, which
he requested to be made an exhibit, and which I have marked Ex-
hibit B 21.

At request of Mr. Gifford, I read the foregoing examination to
witness, whereupon he was requested to sign the same.

Eliphalet C. Smith.

September 12, 1849.— The parties appeared before me, for the
purpose of proceeding with the examination of witnesses in this
case, pursuant to the agreements contained in the paper hereunto
affixed, and which, at the request of the parties, I have marked ex-
hibit A.

The cross-examination of Eliphalet C. Smith, the witness here-
tofore produced on the part of Mr. Waddell, being now resumed,
said witness deposeth and saith— When I speak of the new fence
as being between the Inness and Bruen properties, on the west
sl e of River street, I don’t mean to be understood as saying that
that fence is the division line between those two properties. I think
that fence does not occupy the place of division line between those
properties; I think it stands some distance north of the division line,
say from ten to thirteen feet north of it. I think the new fence is
nearly at right angles with River street. In making my survey, 1
took the courses from the west side of River street, of the northerly
and southerly lines of what is called the Beach or Inness lot. In run-
ning the northerly line of the property called, on the map, the Beach
or nness lot, I think I took the point which I found to be the termina-
tion of twelve chains and forty-three links on the west side of River
street, fiom the corner of Mulberry and River streets, as a starting
point. I took the measurement of the distance of twelve chains and
orty-three links from the deed of Durand to Meeker, as contained in
oh B NO’ 19 °n the Pait of Waddell- My impression is I had
°t er deeds; at all events that is the exact distance from Mulberry
8 reet tO the Point assumed by me as the starting point in my survey
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of the Beach or Inness lot, as the line now is. Icannot particularize
with any certainty, by looking over the exhibits in this case, any other
deed from which I took that distance. I measured on the west side
of River street from the point so as aforesaid assumed by me as a
starting point, southerly one chain and eighty-four links, and thence
a further distance of sixty-six links. I took these two distances from
deed No. 5, on Exhibit B No. 18, on the part of Waddell, being
dee I from Waite and Inness to Beach. I took the distances from
the courses mentioned in said deed, which corresponded with the
line of the street as it now is, nearly or quite. A barn, near the
corner I speak of, and stone wall, occupy these distances on the
west line of River street, terminating at the end of the sixty-six
links. The distance of twelve chains and forty-three links was mea-
sured on the west line of River street, as it is now occupied by said
street. The distance of four chains and seventy links, as mentioned
on the map, was measured southerly from the termination of the
stone wall. The distance from the end of the stone wall on Inness’
corner to the line of north gable end of the stone house, produced
to the street, is sixteen feet two inches. The stone house stands
from eight to ten feet back from the west line of River street, asat
present located. The “ Stiles line,” as marked on the map, touches
or strikes the southeast corner of the Stiles house, and is the line
of occupation of the properties, on either side, by the respective
owners at this time. I noticed, on the ground, where that line of
occupation struck the dock. That point was ascertained and noted
on the spot, both by taking the bearings and as the same was prac-
tically occupied on the dock. I don’t think we measured on the line
of the dock southerly from the point so noted to any particular
point in the dock. I believe, on reflection, we did measure from
that point to ascertain the southeast corner or line of the Waddell
lot, as laid down on the Beach map; that distance is three hundred
and eighty-two feet six inches. That measurement was made, I
think, very nearly on a direct line.

Quest. Can you specify the place or point on the dock where
that measurement terminated, from your recollection, by designating
any natural or artificial mark on or near the dock, of which you
took actual observation at the time of the measurement I

Ans. It terminated some five or six feet south of the north stoie
house. I have not my actual measurement here.

I took the point designated as the beginning of the Beach lot on
the map, twelve feet from the Stiles line, because I had heard that
that was the beginning of the Beach survey. 1 did not get that point
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from any survey or deeds. I only measured the distance of twelve
feet from the Stiles line. I went back from the line of the street,
as laid on the map, by running back from the southwest corner of
the Beach lot, and running the courses up to that point. I got the
southwest corner by measuring the width of the street from the
west side. I think Mr. Ward stated to me, some five or six years
ago, that the said point of beginning was twelve feet from the Stiles
line; I think I have heard others say so. I think Mr. Gifford re-
quested me to plot that survey of the Beach property, beginning at
that point. The line marked on the map “ Ephraim Beach’s south
line” commences at the termination of the two courses and distances,

and 275, from the point called the “ beginning of the Beach
lot,” and is run according to the survey in deed No. 5, on Exhibit
B No. 18. Ifthe termination of the “ Stiles line” on the east side of
River street had been the starting point of that survey, the “ Eph.
Beach south line” would have been twelve feet north of the line,
as plotted on the map, taking the same courses and distances. The
distance between the point on the map marked as Beach’s south-
west corner, and the point marked on the map « N. W. Carman
cor.” is sixty-two links or forty feet, and between the latter point
and the point marked A, in red ink, is, I think, about nine feet, al-
though I have not got that distance.

I made a survey of the lots called the “ Baldwin lot” and “ Stiles
lot” from the surveys contained in their respective deeds. I used
the deeds marked Exhibits B No. 1, and B No. 2. T commenced
ffiose surveys from the north; they brought me on the east side of
River street, about twenty-seven feet six inches short of the line
marked on the map as “ Stiles line.” I found on the southerly line
of the Bruen lot, as marked on this map, an old line of fence. I
took acourse along the line of that old fence from the west side of
River street and from the termination of the four chains and seventy
1 & os marked on the map; I found that to correspond with the
survey.

Quest. In plotting the Stiles line and Stiles house, as indicated
on this map on the east side of River street, what means did you
use to ascertain their position with reference to the several lots and
properties protracted on the map on the west side of River street?

sns. It was got at by means of the chain and compass, and other

sistance, by measurement. One point we took was at the end of

e our chains from the beginning of the Carman property. At the

n 0 the four chains and sixty links we got another mark; our

-ginning point was opposite the Bruen corner, in a range with the
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fence on the south line of the “ Bruen lot.” The lot marked on the
map as “the Waddell lot” was plotted in the same way, and by
usinff the Beach map and measurement on the ground. Supposing
the northerly and southerly lines of the Carman property to be
parallel and in the course of the south line, and the east line on the
river to close the survey in a direct line, the quantity of land in the
survey would be one acre and seventy hundredths of an acre. Sup-
posing the north course to be N. 56° E., instead of N. 66° E., the
quantity would be one acre and eighty-six hundredths of an acre.
Taking the survey, as contained in the Waite and Inness deed to
Beach, and supposing the line along the river to be a straight line,
the quantity of land in the Beach deed would be two acres and
sixty-five hundredths; and supposing the line called two chains and
seventy-five links in the survey, to be three chains and seventy-five
links, there would be three acres and twelve hundredths.

Supposing the southerly line of the Waddell lot, as plotted on
the map, to be produced to the east line of River street, it would
strike said line six feet and a half south of the line marked on said
map as “the Carman line, as originally surveyed,” or the point
called N. W. Carman corner. I recollect an angle in the line of the
dock near the north store house; I think a few feet north of the
north store house.

Direct examination resumed by Mr. Gifford.

Quest. What is the distance in a straight line from the corner of
Mulberry and River streets along the River road, as the road B
now laid, to the point at which the twelve chains and forty-three
links terminates, or where the corner of the Beach barn stands.

Ans. Twelve chains and forty-three links. The distance along
the centre of the Railroad from the Stiles line to the original Car-
man line is four hundred feet. The distance from the termination
of the Stiles line on the river, to the termination of the Carrnau
line on the river, is three hundred and thirty feet eight inches.
The distance from the end of the twelve feet from the Stiles lineto
the northwest Carman corner is six chains and twenty-two ins.
or four hundred and ten feet six inches, measuting by the co
S. 12° 45" E., 285, and S. 26° 30' E., 275, and sixty-two links on
the same course. The distance between the same points on a ire
of the streetis about 408 or 409 feet. The dotted line between
Inness corner and the Beach house is intended to represen
new fence that I have before spoken of, which I suppose to e

line of Stevens’ lot. 1 have seen the point represented as tw
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feet south of the Stiles line, taken as a starting point on some other
map ; I have seen it on Mr. Brinley’s map.

Cross-examination resumed by Mr. Pennington.— In stating the
distances and measurements now given, on my direct examination
resumed, I give them from actual measurement, except the last
distance given. I have protracted the Waddell lot and other lots
east of the Railroad on the Beach property correctly, according to
the number of feet given on the map in red ink. The dotted line,
indicating the location of the new fence on the west side of River
street, would be represented on the map marked Exhibit B No. 10,
by the line between lots 8 and 9, as near as I can judge from com-
parison and looking at the maps. I do not speak with certainty of
the location of those lines. I have no doubt of its striking some-
where near that point.

E. C. Smith.

Examination o f witnesses on thepart of Ephraim Beach.

r Ellis Dunn, a witness produced on the part of Ephraim Beach,
being duly sworn deposeth and saith—1I am thirty-seven years of
age. I am a surveyor by profession, and am now constantly em-
ployed in surveying in the city of Newark. I am now the city sur-
veyor of said city. I have recently made a map of certain docks,
wharves, and streets, on and near the Passaic river, from a survey
of the premises recently made by me. The paper here shown me
is the map. [The map is here offered as an exhibit, and marked
Exhibit P No. 8, on the part of the complainant Beach.] I used
this map in making my survey. [The map is here offered as an ex-
hibit, and marked Exhibit P No. 9 on the part of the complainant
Beach.] In making this survey, I assumed a certain point, as a
point, called the “ Mrs. Inness corner.” This point is at the end of
a stone wall on the west side of River street, south of the Capt.
Beach house, and north of the old stone house on the Eleazer
Bruen property. This stone wall is pointed and coped, and sur-
mounted by an iron railing. The end is very pointed and defined,
and is about five or six feet high. The wall has the appearance of
one of long standing. I assumed a point on the River road, as the
termination of the Stiles line on said road. The line assumed as
the Stiles line strikes or touches along the gable of the Stiles house.
The course of that line, as assumed, is south 74° west, allowing a
variation of one degree from the survey in the Beach deed. The
southerly termination of the stone wall, above referred to, is fifteen
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feet and ten inches from the line of the north gable end of the old
stone house, measuring along the line of the street. The stone
house stands back from the line of the street, as indicated by the
stone wall, nine feet and six inches. The lots on the line of the
street opposite the Inness corner are built on or enclosed. M,
Mr. Stevens’ shop stands opposite the said corner. The street at
the Inness corner measures sixty-six feet across to the buildings or
enclosures opposite. I have indicated the Inness corner on the map
P No. 8 where I have written the words “ Mrs. Inness’ corner,”
at the termination, on River road, of the line marked S. 54° 30'
W., 75 links. In surveying, when we speak of the term “ opposite,”
we mean at right angles from the point indicated with the line in
which the point is located : for example, a point opposite another
in a street would be understood by a surveyor to be a point oppo-
site that other atright angles with the line of the street. Itook such
a point opposite the Inness corner in making this map. That point
is indicated on the map by the termination of the red dotted line
running from the Inness corner across River street to the east line
of said street. 1 ran from that point the courses and distances in-
dicated by the lines on the map marked “ S. 2G° 30' E. 375,” and
“S. 12° 45' E. 285,” but by reversed courses, that is, N. 26° 30
W. 375, and N. 12° 45" W. 285. These courses and distances
brought me to a point on the east side of the River road at termi-
nation of the Stiles line, as assumed by me. That point of termi-
nation is indicated on the map by the letter A in red ink. I found
at that point a line that was recognised as the dividing line between
the adjoining properties. That line was indicated by several build-
ings built on the line, and was the line of occupancy by the several
owners on either side. That line ran to the river, and is marked
“ Stiles line S. 73° W. 5 chains” on the map. 1 ran the course of
that line to the river as mapped. Starting again at the same point
opposite the Inness corner, I ran a line S. 28° 30' E. 4.60 links, as
indicated on the map. 1 know the building built by Kirkpatrick
between the Railroad and River street; the house fronts southerly.
I found the distance of four chains and sixty links, from the point
opposite the Inness corner, to reach beyond the front line of the
Kirkpatrick house eight feet and seven inches. I know the pro-
perty called the Commercial dock. I have recently been on that
dock. I noticed, at the northeasterly end of that dock, a slip into
which the outlet lock of the Morris canal empties into the Passaic
river; that slip is thirty-five feet wide. I had with me at that time
the map marked Exhibit P 9. Prudden Ailing was present with
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me at the time he saw this map there. He told me he had previ-
ously been interested in, or a part owner of the Commercial dock.
He pointed out. to me on the map, as the termination of the south-
erly line of the slip on the river, a point which is indicated on the
map as the intersection of the line of the Passaic river with the line
marked on the map S. 62° W. 118” He indicated to me, on the
ground, what would be the northeastly corner of the Commercial
dock property ; this was twenty feet northerly, on the river, from
the termination ofthe southerly line of the slip, as above mentioned.
The Commercial dock property was docked from the southerly line
of the slip southerly to the end of the property. The slip was
docked up on each side.

1 ran a line from the northeasterly corner of the Commercial
dock, as indicated to me, on a course S. 63° W. to River street. I
took the distance from the termination of that line on the east side
of River stieet to the front of Kirkpatrick’s house, on the line of
River street, and found it to be one hundred and forty feet and
seven inches; that would be two chains eight feet and seven inches.
The canal occupies a part of the Commercial dock property, and
a part of the town dock property, nearly half and half. I was shown
apoint on the Passaic river which was called the southeasterly
corner of the Commercial dock property; the point was indicated
by the appearance of the logs coming together, as representing dif-
ferent docking by distinct owners; there was a joint in the dock ;
Thomas V. Johnson, now the owner, pointed it out to me, as his
southeasterly corner. These points were all indicated to me before
any measurements were made. I measured the front of the Com-
mercial dock on the Passaic river, and found it to correspond with
that given on the map marked P 9. I measured between the points
shown me by Mr. Ailing as the N. E. and S. E. corners. Measuring
loin the N. E. corner of the Commercial dock property to the
southeast corner of the Poinier dock, as indicated by the fence and
an offset in the dock, I found the distance to be two chains five feet
and four inches. I have noticed the buildings, fences, and other
erections in the northerly side of the town dock. They are not in
a direct line. I think I could not, as a surveyor, define any satisfac*
tory line from those buildings, erections, and fences, as the northerly
me of the town dock property. I should think those buildings, &c.,
may have been erected twelve or thirteen years. Those buildings
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Starting from the same point opposite the Inness corner, I ran a
line, in a course N. 64° E., to the river. That line terminated on
the dock, at a point nineteen feet ten inches northerly from the
range of the northerly line of the southerly store house ; that line
would run fifteen feet nine inches from the northwesterly corner
of that store house; I noticed splicing in the dock at that point. I
ran a line from the same point opposite the Inness corner, on a
course N. 56° E. to the river; that line struck the dock on the
river fifty feet north of the termination of the other line, conse*
quently sixty-nine feet ten inches north of the southerly store
house, or stable, stands five feet nine inches at the southwest cor-
ner thereof, and seven feet seven inches at the southeast corner
thereof, from the line indicated as N. 64° E. running from the
point opposite the Inness corner. I saw, on the dock ajoint or an-
gle, indicated on the map P 8, by the words “ end of logs. There
is at that point a very perceptible angle in the dock. I should think
that was caused by a sweep in the river. That angle is eighteen
feet south from the termination of the line N. 56 E. running from
the point opposite the Inness corner, and thirty-two feet north
from the termination of the line N. 64° E. running from the sane
point. A line running N. 56° E. from a point in the east line of
River street, sixty links southerly from the point opposite the
Inness corner, would strike the dock twenty-one feet seven inches
south of the angle, and ten feet five inches north of the teimina-
tion of the line N. 64° E. running from the point opposite the In-
ness corner. A line from the point opposite the Inness corner, run-
ning on a course N. 65° E. to the river, would strike south of the
termination of the line N. 64° E. from the same point. I took the
measurement along the dock from the Stiles line, southeily to the
termination of the line No. 64° E. running from the point opposite
the Inness corner, and found it to be three feet over the amount
represented on the map by which the Beach property was sol ,
that is to say, in all 385 feet 6 inches. The map calls for 382 feet; 6
inches. The distance between the terminations on the dock of the
lines N. 64° E. and N. 65° E., running from the point opposite the
Inness corner, would be four feet and eleven inches.

The actual quantity of land within the survey contained in Car-
man’s deed, taking a course on the River road S. 28° 30' E.
chains, and on the southerly line N. 65° E. 4 chains 27 links, an
the northerly line N. 56° E. 4 chains 27 links, and supposing
survey to close by a direct line on east, would be one acre an
eighty-six hundredths. Supposing the northerly line to be para e
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with the southerly line, and all other lines the same, there would
be one acre and seventy hundredths, making a difference between
the two quantities of sixteen hundredths of an acre. The quantity
of land contained by the survey in the deed marked Exhibit P No.
4 of the meadow between the River road and the river, supposing
the survey to close by a direct line, is two acres and sixty-two hun-
dredths of an acre. Supposing the course S. 26° 30' E. to be three
chains and seventy-five links, instead of two chains and seventy-five
links, the quantity would be three acres and twelve hundredths,
supposing the survey to close by a direct line.

By taking the line running N. 64° E. from the point opposite the
Inness corner, as the dividing line between the Carman and Beach
properties, each property, by actual computation, will have the
quantity of land called for by the surveysin their respective deeds;
no other line but that will result in that manner. As a surveyor,
taking together all the surveys of the several properties noted on
the map, I am of opinion that that line is the dividing line between
the properties. I found room enough in making my survey, that is
to say, measure enough, commencing at the point assumed as the
termination of the Stiles line on the River road, for the Beach pro-
perty, supposing the course S. 26° 30' E. to be 3 chains 75 links,
and the Carman property to be 4 chains and 60 links, and the town
dock two chains for each of those properties, without encroaching
upon the Commercial dock.

At this point of the examination of this witness, the same was
adjourned, by consent of the parties, to Friday morning, Septem-
ber 14th, instant, at 10 A. M.

September 14, 1849. The parties appeared as before, for the
purpose of proceeding with the examination of Mr. Ellis Dunn.

It is here agreed by the parties, that the paper which I have
marked “copy of Exhibit P No. 9,” and which is afac simile
thereof, shall be substituted in the place of the original exhibit.

The cross-examination of Ellis Dunn is here opened.

Said witness saith— I made the map marked Exhibit P No. 8.
I can’t say who made the map marked Exhibit P No 9.

I Quest’ What mark of authority does the latter map bear upon
its face, or by endorsement.

Am. The map was given to me by Mr. Johnson, and he stated to
me t at it was the map which he claimed under. I supposed it to
be a map of his property, and took it as such.

Quest. Why did you assume Mrs. Inness’ corner, or how did you
get at that point to make your beginning ?
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Ans. 1 was shown that point; it was a point that was consistent
with the measurement from the Stiles corner. I think Capt. Beach,
the complainant, pointed it out to me as the Mrs. Inness corner.

Quest. Why did you assume a point in the Stiles gable as on the
Stiles line 7

Ans. It was shown to me to be the Stiles Tine by surveys made
some years previous, and was indicated as such by buildings on
the line. That line was shown to me in the first place by Mr. Dod,
and I have always used that line in making surveys of propeity in
that neighborhood.

Quest. When you say you found at the red letter A the point re-
cognised as the dividing line between the Beach and Stiles proper-
ties, by whom do you mean to say it was so recognised ?

Ans. By the owners on both sides.

Quest. How long have you known the Kirkpatrick building?

Ans. 1 surveyed the lot for that building in 1837 or 1838, and the
building was put up, I think, about that time.

Quest. Supposing you commence where you fix the corner of
River and Egg dock streets, eight feet seven inches beyond the cor-
ner of Kirkpatrick’s house, and run the line northerly along the
easterly line of River street, according to the distances on the map
B No. 10, how far south of your position of the Stiles line will it
bring the Beach corner ?

Ans. 1 have never surveyed it by this map.

Quest. From what deeds did you take the length of the lines of
the Beach property from the Stiles corner ?

Ans. 1 think it was from Ann Inness to Beach, being Exhibit P
No. 4. I took the courses and distances, as laid down in that deed;
instead of two chains and seventy-five links, as mentioned in the
deed, I took three chains and seventy-five links. The course N
50° E. 3.18 links, being the southerly line of the old EleazerBruen
property, was run according to the plot of the deed. While I was
making my survey, Mr. Beach was present part of the time, Mr.
Johnson was present part of the time, Mr. Ailing was also present
part of the time.

Mr. Gifford here excepted to what Prudden Ailing and Thomas
V. Johnson told witness, as mentioned on pages 90, 91, and 92 B,
and as to the measurement from any points pointed out by M.
Johnson.

The point I speak of, as where I noticed splicing, is at the ter-
mination of the line N. 64° E. by Beach’s deed. The point or an-
gle marked “end of logs,” is thirty-two feet northerly from the last
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point, and, according to the map, a little northerly of the north
corner of the north store house.

Direct examination resumed by Mr. Pennington.—I noticed a
board fence standing on the southerly line of the Eleazer Bruen
house lot, as marked on my map. Taking a point on the easterly
side of River street, sixty links south of the point opposite the In-
ness corner, a line through that point on a course N. 65° E., pro-
duced across the street, would strike about the middle of the front
door of the old stone house. Ifthat line was N. 56° E., if it strikes
the house at all, it will strike south of the other line. Upon calcu-
lation, I think it will strike rising ten feet south of the middle of
the front door.

Cross-examination resumed by Mr. Gilford.

Quest. With respect to your extending lines from the east side
of River street to the west side thereof, with reference to the old
stone house, can it be done with any certainty, and why, or why
not ?

Ans. It can, because I have the exact measurement of the house
and the distance of the house from the Mrs. Inness corner. The
extension of the lines is based upon my assumed position of the
Mrs. Inness corner.

Ellis Dunn.

Prudden Ailing, a witness produced on the part of Mr. Beach,
being duly sworn, deposeth and saith—1 shall be seventy years of
age on the twentieth day of next October. I was once part owner
of the property known as the Commercial dock. Before I became
part owner, but while I was interested in shares in it, there was a
survey and map made of it, as it was then owned and occupied,
and subsequently sold. I believe that map was made in eighteen
hundred and ten, and I sold out in eighteen hundred and fifteen. I
identify the map here produced, marked Exhibit P No. 9, as the
inap to which I refer. I have been familiar with that dock ever
since the map was made; it was docked while I was part owner.
There was a slip of twenty feet left on the northeast corner of the
propei ty, which was docked up along the southerly line of the slip.
I was on the dock a few days ago with Mr. Dunn, the city survey-
or. I pointed out to him the northeast corner of the Commercial
dock property and the southerly line of the slip; this I did from
my knowledge and recollection of the property. The property ad-
joining the Commercial dock property, on the north, was called

e new town dock, and sometimes the Egg dock. I can’t be mis-
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taken as to the point I showed to Mr. Dunn as the northeast cor-
ner of the Commercial dock property and the line of the slip.
The lot on the N. E. corner of the property, as mapped with a
front of twenty feet, called “ Water lot,” was the slip. The pro-
perty has always been occupied in accordance with that map.
Cross-examined by Mr. Gifford.—1I can’t tell by whom that map

was made; I can’t remember, it was so long ago; I can’t tell from

what deeds it was made ; I think the map was made in eighteen

hundred and ten; I think the dock was also made during the same
year. I don’t remember the time when the wall in front of Mr.
Beach’s house was put up. Carman’s wharf was made before the
wall was put up, Beach’s wharf was made afterwards. The north-
erly line of the Egg dock road run a direct course from the River
road to the river, four rods down, then four rods down along the
river, and four rods back ; it is so recorded. That north line, since

my recollection, has been occupied as it now is. The Pointers got

of Carman, and have occupied it about the same, as near as I can
iudge.

Direct examination resumed.— The map I speak of was made at
the instance of the owners, and recognised, 1 presume, by them. I

was myself one of the largest owners. I consider the map as an

accurate map of the property. From my recollection and know-
ledge of the properties in that neighborhood, I consider the corner
of the strip, pointed out by me to Dunn, as the best settled and
most fixed and definite point to ascertain the lines. I speak of the
northerly line of Egg dock street, as I have always considered it.

P. Alling.

John Caldwell, a witness produced on the part of Mr. Waddell,
being duly sworn deposeth and saith

Quest. Can you tell when the entire stone fence or wall, mtron
of the Ephraim Beach property, on the west side of River stree
adjoining the Eleazer Bruen property, was built, and how and y
what means do you know it 1

Ans. 1 owned property adjoining it at that time ; it was bu

eighteen hundred and thirty-three ; it may be that a part of it wa

built in eighteen hundred and thirty-four.

John Caldwell.

It is here agreed by the counsel of the parties that the testimony
in this case shall close.
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Exhibits B on part of Complainant.

Anno.

Nathaniel Beach and Stephen Hayes, commissioners’
deed, to Mary Baldwin, 1806

. Jacob Arent to John Stiles, deed, binding on Joseph
Johnson, 1738
. Waite and Inness to Beach, deed, 1827

. Nathaniel Squier and Nancy Crowell, administrators
of Moses Crowelldto Job Brown, deed, 1809

. Job Brown and wife to Ichabod Carman and Caleb
Crowell, deed, 1809

. Elias Osborn to Ichabod Carman, deed, release of
dower, 1823

Caleb Crowell and wife to Ichabod Carman, deed,
(for his interest), ! 1814

. John Poinier and John Poinier, jun., to Ichabod Car-

man, deed for 60 links N. of Job Brown survey, 1828

. Brinley’s map, with diagrams A andW, 1846
10.
11.

Dod s map of division of the wholeBeach property, 1836
Dod’s map of Carman property, showing the north-
erly line N. 56 E.

Administrators of Luther Baldwin to Mary Baldwin,

deed, (sajne as Exhibit B No. 1), 1806
Draft of property to Beach, showing place of old

fence, dotted line, no date.
Ephraim Beach and wife to William C. H. Waddell,

deed of premises, 1835
Phoebe Carman to Sarah M. Carman, (deed of release

to make her a witness), 1848
Ichabod Carman to Nathaniel S. Crane, (cancelled

mortgage for money paid to fill up wharf), 1829

Copy of will of Joseph Ailing, (devising to his daugh-
ter, Joanna Burnet, the Job Brown lot).
Exemplification of sundry deeds by clerk of Essex:
No. 1. Joanna Burnet to Moses Crowell, 4th Fe-
bruary, 1802, page 13, Carman lot from
Job Brown.

2. Eleazer Bruen to John Turner, 30th Sep-
tember, 1805, page 21, for the Inness pro-
perty.

3. John Turner and wife to Edward Blackford,
4th May, 1807, page 33, for same.
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Anno.
4. Edward Blackford to Ann Church and J. F.

Rickard, 5th October, 1808, page 25, same.

5. Robert N. Waite and Ann Inness to Ephraim
Beach, 4th September, 1827, page 1, same.

6. Ephraim Beach to Albert Dunn, M. Heath,
and al., 3d December, 1830, page 17.

7. Aaron Johnson and wife to Ephraim Beach,
8th July, 1835, page 9, for the Eleazer
Bruen lot.

19. No. 1. John P. Durand to Jonathan Meeker, 13th
December, 1820, page 1, distance along
River road from Mulberry street.

2. Ephraim Beach to New Jersey Railroad and
Transportation Company, 1st April, 1834,
page 9, for tract of New Jersey Railroad
section of Beach premises.

3. Aaron Johnson to Ephraim Beach, 8th July,
1835, page 33, same as No. 7 on B 18.

4. Ephraim Beach to William C. Gould, 3d
December, 1835, page 17, lot next N. of
Waddell lot.

5. Ephraim Beach and wife to Milo Heath and
al., 3d December, 1835, page 21, lot next
N. of William C. Gould, same as B 18
No. 6.

6. Mary Carman and al., to Ephraim Beach,
16th May, 1835, page 26, for a section E.
of Railroad.

20. Survey of road, copy of Exhibit P No. 1, road laid
out 3d March, 1774

Exhibits P on wpart of Defendant.

No. 1. Road record (New town) dock, alias Egg dock road, 1714
2. Deed from John Bruen to Aaron Johnson for Bruen

property,
3. Map made by Stephen Dod, lately, N8
4. Robert N. Waite and Ann Inness to Ephraim Beach,
deed, same as Exhibit B No. 3, 1»

5. Jonathan Johnson to Robert Nichols and al., 1783,
(Book K 2, 442-3)) for New (or Egg) town dock, 1783
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6. Deed, Aaron Johnson to John Poinier and John W.
Poinier, deed for the 60 links (Z 2, 341), 1828

Cause noticed for hearing on the 19th of March, 1850.

DECREE.

These causes, coming on to be heard together at the term of
March last, upon bill, answer, and replication on each cause, and
upon the proofs and exhibits therein, in the presence of Alexander
C. M. Pennington, of counsel with Ephraim Beach, and of Archer
Gifford and Peter D. Vroom, of counsel with William C. H.
Waddell, and the counsel of the respective parties, being heard in
argument of the said causes and in support of the relief prayed by
the bills therein respectively, and'the chancellor having taken time
till the present term to consider of the matters presented for adju-
dication in the said causes, respectively, and having considered the
same—It is now, on this first day of July, in the year one thousand
eight hundred and fifty, ordered, adjudged, and decreed, by the
chancellor, and he doth hereby, by virtue of the power and autho-
rity of this court, order, adjudge, and decree, that the said William
C. H. Waddell is not entitled to the relief prayed for in his said
cross-bill, and that the relief so prayed for by him be, and the same
is hereby denied; that his said cross-bill be, and the same is hereby
for that cause wholly dismissed, and that the injunction heretofore
granted upon the said cross-bill be, and the same is hereby, in all
respects, dissolved, and that the said Ephraim Beach be, and he is
hereby allowed his costs in the said cause upon cross-bill, to be tax-
ed against the said William C. H. Waddell.

And it is further ordered, adjudged, and decreed by the chan-
ce or, that the said Ephraim Beach is well entitled to the said bond
and indenture of mortgage in the said original bill set forth and

escribed, and to have and demand the amount now due, and to
grow due thereon, for principal and interest; that the said bond
and indenture of mortgage be, and the same are hereby declared
o be valid and in full force and effect; that the said Ephraim Beach
be, and lie is hereby allowed his costs in the said cause upon the
said original bill, to be taxed; that the said Ephraim Beach is en-
J e to have sold so much of the said mortgaged premises, with

e appurtenances, in the said indenture of mortgage embraced and
n the said original m  get forth and described> as gball be neceg_

y o raise, pay off, and satisfy to him the amount now due and
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to grow duo on the said bond and indenture of mortgage, for
principal and interest, together with interest thereon from the date
of this decree, together with his said costs, as well upon the said
cross-bill as upon the said original bill, to be taxed ; that the said
William C. H. Waddell shall stand absolutely debarred and fore-
closed of and from all equity of redemption of, in, and to so much
and such part of the said mortgaged premises as shall be sold by
virtue of this decree, to raise, pay off, and satisfy the amount now
due and to grow due, for principal and interest, as aforesaid, to-
gether with the said costs, to be taxed. And it appearing to the
court, by the said pleadings, that there is due, to the date of this
decree, to the said Ephraim Beach upon the said bond and inden-
ture of mortgage the sum of six thousand and sixty dollars and
forty-four cents, for principal and interest, it is further ordered, ad
judged, and decreed, that so much of the said mortgaged premi-
ses, with the appurtenances, as shall be necessary, shall be sold to
raise, pay off, and satisfy the said debt, together with interest
thereon, to be computed from the date of this decree, and also the
said costs of the said Ephraim Beach ; and that a writ of fieri fa
cias, for that purpose, do issue out of that court, directed to the
sheriff of the county of Essex, commanding him to make sale, ac
cording to law, of so much of the said mortgaged premises as will
be sufficient to raise, pay off, and satisfy the said debt, interest, and
costs, and that he pay the same to the said Ephraim Beach or hs
solicitor, and that, in case more money shall be raised by the sle
than will be sufficient to answer such payment, such surplus noney
shall be brought into this court, and deposited with the clerk, to
abide the further order of the court, unless otherwise previously
ordered, and that the said sheriff shall make return to this court of
his proceedings by virtue of said writ.

O. S. Hashed, C

From this decree the defendant, Wm. C. H. Waddell, appealed,
upon the grounds stated and set forth in his petition of appeal.
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, -
chancellor’'s opinion .

The relief prayed by Waddell, in bis cross-bill, cannot be granted.

There has been no eviction. Waddell has not shown that Carman,
or any one else, has title to any part of the land Beach conveyed
to him.

The defect, if any, on Beach’s title is, not that any other person
has shown title to any part of the land, but that Beach’s deed, by
the length of one chain on one line, and by an alleged wrong course
on another line, does not coyer the whole lot conveyed to Waddell.

Under such circumstances it is not a case for the rescision of the
contract between Beach and Waddell. It is a question of title, and 10
should be settled at law. If this court could it to be a case
which might be settled here, and Carman should be a party, such
parties should be before the court, that the decision either way
should be binding and effectual. A decision between the parties in
chancery in favor of Beach would not bind Carman. This goes to
show that there should be an eviction at law.

Beyond all this is the question, whether it is a case for the re-
scision of the whole contract if the title of Beach to thq strip, al-
leged by Waddell to be in Carman, should prove defective.

O. S. Halsted, C. 20

Court op Errors and Appeals.

WILLIAM C. H. WADDELL, appellant,
and > On appeal.
EPHRAIM BEACH, respondent, j

To the Honorable the Court of Errors and Appeals.

The petition of William C. H. Waddell, the appellant in the
above stated cases, respectfully showeth—

That your petitioner finds himself aggrieved by a decree made
in the Court of Chancery, by his Honor the Chancellor of New
Jersey, bearing date the day of A. D. 1850, in
suits wherein the said William C. H. Waddell was defendant and
complainant in the original and cross-bill, respectively filed therein,
and the said Ephraim Beach was complainant and defendant in the

said suits, respectively, whereby it is adjudged, that the said Wil-
R
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liam C. H. Waddell should not have relief from the payment of
his bond and mortgage, by reason of the conveyance by the said
Beach to the said Waddell of a part of certain wharf premises
material for his use and enjoyment, and to which the said Beach had
not any title; and that the said Waddell should not have relief by
a rescision of the contract and refunding the money, with interest,
paid by the said William C. H. Waddell in part of the considera-
tion of a full and complete title in said Beach to the said premises;
and for that the decree has put the decision of the cause on the
ground that there has been no eviction; that Waddell hath not
shown that any other person than the said Beach have the title to
any part of the land the said Beach conveyed to him.

And your petitioner further shows, that he is advised and believes
that the said decree is erroneous, and ought to be annulled and al-
together held for nothing: he therefore appeals from the whole
thereof, because of the grounds expressed in the chancellor’s
opinion.

And further, because the said decree has been in other and ne-
terial respects without proper cause, and not consistent with the
pleadings between the parties nor agreeable to the evidence offered

by your petitioner, or agreeable to equity.
A. Gifford,

Solicitor and. of Counsel with Appellant.



