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The appeal of MKI Associates, LLC ("MK!" or petitioner) concerning an 
assessn1ent by the New Jersey Department of Labor and Workforce Development 
("Depart1ne11f' or responde11t) for unpaid co11tributions by petitioner to the tmemployn1ent 
compensation fund and tl1e State disability benefits fund for tl1e period from 2011 
through 2014 ("the audit period") was heard by Administrative Law Judge Kelly J. Kirk 
(ALJ). In 11er initial decision, the ALJ concluded with regard to the occupational 
tl1erapists (OTs), occupatio11al tl1erapy assistants (OTAs), physical therapists (PTs) and 
physical therapy assistants (PTAs) (hereafter referred to collectively as "therapists") 
engaged by petitioner during the audit period that 11one \Vere en1ployees, but rather, were 
all i11dependent contractors. Based on 11er finding that all of tl1e therapists were 
independe11t co11tractors, rather thru1 employees, the ALJ ordered t11e reversal of the 
Departn1ent' s deter1nination regarding petitioner's tax liability. 

The issue to be decided is whether the therapists whose services were e11gaged 
during the audit period by petitioner \Vere en1ployees of petitioner a11d, therefore, whetl1er 
petitioner was responsible under N.J.S.A. 43:21-7 for making contributions to tl1e 
unernploy1nent compensation fin1d and the State disability benefits fttnd with respect to 
tl1ose individuals during the audit period. 



Under N.J.S.A. 43:21-1 et seq. (the Une1nploy1nen1 Compensatio11 Law or UCL), 
the term "employment" is defined broadly to include any service performed tOr 
remuneration or under any contract of hire, writte11 or oral, express or i1nplicd. N.J .S.A. 
43:21-19(i)(l)(A). Once it is established tl1at a service has been performed for 
ren1uneration, that service is deen1ed to be e111ployn1ent subject to the UCL, unless and 
until it is shown to the satisfactio11 of the Departme11t that: 

(A) Such individual has been m1d will contin11e to be free from co11trol or 
direction over tl1e perforn1ance of sucl1 service, both under his contract of 
service and in fact; a11d 

(B) Such service is either outside the us11al course of the business for 
which such service is performed, or that such service is perfor1ned outside 
of all tl1e places of business of the enterprise for which sucl1 service is 
perforn1ed; at1d 

(C) Such individual is custon1m·ily engaged in an i11dependently 
established trade, occupation, professio11 or business. 

N.J.S.A. 43:21-19(i)(6). 

Tl1is statutory criteria, con1111011ly referred to as the "ABC test," is \Vritten in the 
conjunctive. Therefore. where a putative en1ployer fails to meet ru1y one of the tl1ree 
criteria listed above with regard to an individt1al who has perfor1ned a service for 
remuneratio11, that individual is co11sidered to be an e1nployee a11d the service perforrned 
is considered to be ei11ployment subject to tl1e requiren1ents of the UCL; i11 particttlar, 
subject to N.J.S.A. 43:21-7, \Vhich reqttires an en1ployer to make cont1ibutions to the 
unemployme11t compensation fund and the State disability benefits fund with respect to 
its employees. 

Relative to Prong "A" of the ABC test, the ALJ found that tl1e tl1erapists, 
"supplied by MKI" to the healthcm·e facilities a11d other entities witl1 which l\!IKI had 
ei1tered into "staffing contracts," were free froin co11lrol or direction by i\1KI. In support 
of this conclusion, tl1e ALJ cited to the follo\ving fii1dings of fact: the therapists were 
licensed as PTs, PT As, OTs and OT As; "although MKI paid tl1e tl1erapists," the therapists 
chose which facilities tl1ey wisl1ed to work at a11d which sl1ifts tl1ey wished to work; the 
therapists could work as little or as inuch as they wished; the tl1erapists could utilize the 
services of "other brokers" or seek \York indepe11dently; tl1e therapists were not required 
to co1nply with any rules, practices, or procedures of MKI i11 performi11g tl1eir duties, but 
rather had to co1nply with those set by the f3ci!ity at whicl1 they worked; MKI exercised 
no supervisory responsibility over the therapists; MK! offered no training to tl1erapists; 
MKI did 11ot furnish supplies, equip1nent or uniforms to therapists; and MKI provided no 
fringe benefits, and "reqt1ired therapists to n1aintain their own i11st1rm1ce." 
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The "staffing contract" to which the ALJ referred in her initial decision (Exhibit 
R-1, pages 84 - 88) characterizes MK! as the "STAFFING FIRM" and the healthcare 
facility or other entity with \Vhicl1 MKI is contracting as the "CLIENT." The staffing 
contract states, among other things, that MJ(J '·will recruit, screen, ru1d 1nake a referral of 
its independent contractors ("Assigned Contractors'·) to perform the type of \Vork 
described in Exhibit AI;" that the client will ·'properly supervise Assig11ed Contractors 
performing its \vork" and \Vill ''properly supervise, control and safeguard its pre1nises, 
processes, or syste1ns. and not pern1it Assig11ed Contractors to operate any vel1icle or 
n1obile equipn1ent;'' that the client will "not change Assigned Co11tractor's job duties 
without STAFFING FIRM's express prior \>.,.Titten approval;" and that the client \vill 
"exclude Assigned Contractors from CLIENT'::; benefit plans, policies, a11d practices, and 
not make any offer or promise relating to Assig11ed Contractors' compensation or 
benefits." The staffing contract also contains a section entitled, "Pay1nent Te1ms, Bill 
Rates and Fees," which states that tl1e clie11t will pay MKI for "its performance" at the 
rates set forth in Exhibit A to tl1e staffing contract and will also pay any additio11al costs 
or fees set forth in the staffing contract; t11al MKI "v.:ill invoice CLIENT for services 
provided under tl1is Agree1nent on a bin1011thly basis;" and that "payn1ent is due on 
receipt of invoice witl1in 75 days." The staffing contract describes a "late payme11t 
penalty," wl1ereby tl1e "CLIENT agrees to pay (to MKI) i1et llpon receipt of invoices and 
to pay interest on any lt11paid balances after 45 days, fron1 the date of receipt," addi11g 
that, "ifi11voices are not paid i1145 days, there will be a n1011thly late cl1arge of 1.5 o/o tl1at 
will be calculated on tl1e last day of each n1onth." The staffing contract also contains a 
section e11titled, "Non-Con1petition and Non-Solicitation," \Vhich states, among other 
things, tl1at the, "CLIENT specifically agrees that an independent co11tractor therapist 
cannot be 11ired by CLIENT without a buyout agreen1ent bet\vee11 CLIEN1' and 
STAFFING FIRivI (MKI) or after a I year period has passed tl1at the independe11t 
contractor was assigned under the direction of Cl,IEN'f;'' that tl1e "CLIEN1' agrees that a 
buyOll1 agree1nent 1nust be procured and finalized prior to any 11egotiations or 
engage1nents in any way, directly or indirectly, t11at induce or attempt to indl1ce the 
independent contractor therapist to beco111e an en1ployee or enter into a direct business 
agree1nent with tl1e client;" that, "if CLIENT uses the services of an Assigned Contractor 
as its direct e1nployee in any capacity within 365 days after any assignment of the 
Assigned Contractor to CLIEN'f fron1 STAl~FING FIRM, CLIENT must notify 
STAFFING FIRM and pay STAFFING FIRM a foe in the amount of$6,000; and that "if 
CLIENT chooses to n1ak.e an offer and S'fAFFING FIRM agrees to t11e dollar amount 

1 Exhibit A to the staffi11g contract (Exhibit R-1, page 88) contains a "Rate Schedule" 
\vith two colun1ns: one entitled "Job Title or Description" and the 01l1er e11titled "Holtrly 
Bill Rate." The "Rate Schedule" lists the following hourly rates for tl1e following job 
titles: Occupational Therapist, $65.00; Speech a11d Language Pathologist, $65.00; 
Physical Therapist. $65.00; Physical Tl1erapist Assistant, $55.00; Occupational Therapist 
Assistant, $55.00. Following the "Rate Schedule," is the following state1nent: "A 
specific rate that differs fron1 the above 111ay be agreed upon by Client and Staffing Firm 
for an individual therapist and tl1erefore n1ust subsequently be vvritten in tl1e separate 
Assignment Confirn1ation Agreen1ent and signed by CLIEN1' a11d STAFFING FIRM." 

3 



and the ter111s of the offer, CLIENT inay buy out the contract or the i11depe11de11t 
contractor to be transferred to permanent staff at an agreed lun1p sum payn1ent in a 
written buy out contract. "2 

With regard to the above~mentioned ·'No11-Co1npetitio11 and Non-Solicitation" 
clause contai11ed \Vitl1i11 the staffi11g contract (and the corresponding "non-co1npetition" 
ai1d "no11-solicitation" clauses of the "Independent Contractor Consttlting Agreeme11t"), 
the ALJ concluded the following: 

Although the contracts contain non-con1pete and no11-solicitatio11 
language, the contracts were 11ot drafted by a lawyer, and it appeared that 
the i11te11tion \Vas to prevent the therapists fron1 establisl1ing a business like 
MKl's, or fro1n establishing ru1 employ111ent relationsl1ip with the facility 
at which the individual was placed by MKI. Fro1n the record, tl1e "non­
compete" clatise did not preve11t tl1erapists fron1 utilizing the services of 
employ1nent brokers or staffi11g con1panics or other compa11ies like MKI, 
and son1e therapists did obtai11 work fro1n other companies like MKI. 

Relative to Prong "B" of the ABC test. the ALJ co11c!t1ded that MKI had met its 
burden in that it had establisl1ed that its therapists perform tl1eir services outside of all tl1e 
places of business of tl1e enterprise for \vhich such services are performed; that is, the 
ALJ concluded that, "[t]he record clearly establishes that 11011e of the therapists 
perforn1ed work at any MKI facility, as none exisled," explai11i11g, "MKI is not a 
l1ealtl1care facility. and it does 11ot own or operate any l1ealthcare facility," adding, 
"MKI's sole place of business is tl1e residential l101ne of Kevin ai1d Mo11ica Iula i11 
Ridgewood, New Jersey." Furthermore, the J-\LJ found that MKI is in the business of 
"arranging connections between facilities and tl1erapists (for tl1e performance of 
healthcare services)," rather than the perfor1ning ofl1ealthcare services and, therefore, the 
services perfor1ned by IvlKI's therapists are outside MKI's usual course of business. 

As to Prong "C" of t11e ABC test, the AL.I acknowledged the holdi11g of tl1e New 
Jersey Supreme Court i11 Carpet Re111nant Warel1ouse v. New Jersey Dep't of Labor. 125 
N.J. 567 (1991), \Vl1ich lists factors to be considered when deter1nining an individual's 
ability to 1nai11tain at1 indepe11de11t busi11ess or lrade, such as tl1e duration and strength of 
the business, tl1e nun1ber of ct1sto1ners and their respective volun1e of business, the 
nun1ber of en1ployees, tl1e extent of the individual's tools, equip111ent, vel1icles and 
sin1ilar resotirces and the an1ount of re1nuneration eacl1 individual recei\'ed fro1n the 

2 Tl1e "lndepe11de11t Contractor Co11sulting Agreen1ent" bet\veen MKI and its therapists 
(Exl1ibit R~ 1, pages 89 - 92) co11tains corresponding "Non-Co1npetitio11" and "Non­
Solicitation" clauses, which state, among other things, that. '·tJ1e Consultru1t will not, 
during the co11tinuance of this Agreen1ent or within 1 year after the termination of this 
Agreeme11t, be directly or ii1directly involved v<ith a business vvhich is in direct 
coin petition witl1 tl1e particular busi11ess line of the Custo1ners." ·rhe lndepende11t 
Contractor Consulting Agreeme11t defines "Custo1ner # J ''to meru1 MKI and "Custo1ner 
#2" to mean "Sttbacute Facilities/school systen1." 
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putative employer compared to that received fron1 others. However, the ALJ 
distinguished Carpet Re111na11t supra., fro1n the curre11t rnatter on the basis that, "unlike 
Carpet Ren1nant, supra., where Carpet Remnant Warehouse (tl1e pt1tative einployer) was 
paid for the prodt1ct and tl1e installation, MKI does not receive any payme11t indepe11dent 
of the hours ru.1d days worked by tl1e therapist. and may not receive any payment in the 
event a tl1erapist is ulti1nately needed by tl1e facility becat1se the work is based upon need 
and availability and can be ca11celled." Therefore, rather thru1 apply the Prong "C" 
factors enumerated in Carpet Re1nnant, supra .. the AL.I concluded that MKI's therapists 
11ad been "custo111arily engaged in an independe11tly establisl1ed trade, occt1patio11, 
professio11 or business," based almost entirely upon 11er factual findi11g t11at "[e]ach of the 
individuals placed by MKI was a licensed tl1erapist, \vhich occupation would conti11ue in 
the event tl1e relationsl1ip betvvee11 the licensed therapist and MKI was termi11ated." In 
reaching this conclusion, tl1e ALJ relied heavily. if not exclt1sively, upon the holding in 
Trau1na Nurses. Inc. v. Board of Revie\v, 242 N.J. Super. 135 (App. Div. 1990), wherein 
the court fou11d that nt1rses who had been engaged by Trau1na Nttrses, Inc. (TNI), a 
supplier of hospitals \Vith nurses on a ten1porary basis, had been ct1ston1arily engaged in 
an independently established trade, occupation, profession or busi11ess, because the 
"independe11t nature'' of their nursing professio11 wotilcl survive witl1out the existence of 
TN!. 

In its exceptions, respondent takes issue \vith t11e fi11dings and conclusio11s of the 
ALJ with regard to each prong of the ABC test. Specifically, responde11t notes that t1nder 
the holding in Cru.·pet Re1nnant, supra, in order to satisfy Pro11g "A," 011e inust, "establish 
11ot only tl1at tl1e en1ployer 11as not exercised co11trol in fact, but also that the employer 
has not reserved tl1e right to control the individual·s perfom1ance," addi11g tl1at "an 
e1nployer need not control every facet of a person's responsibilities for that person to be 
dee1ned an einployee." Carpet Remnant, 125 N.J. at 582. Applying tl1e principles 
enumerated in Carpet Ren1nant, supra., to tl1e case at hand, respondent cites to exl1ibits 
entered into evidence duri11g the hearing before the ALJ in sttpport of its assertion that 
MKI has failed to 1neet its burden under Prong "A." lnclttded a1no11g the exl1ibits cited 
by responde11t are the "I11depe11dent Contractor Consulting Agree1ne11t" between MKI a11d 
its therapists (Exhibit R-1, pages 89-92), the ·'Staffing Co11tract"" between MKI and its 
clients (Exhibit R-1, pages 84-88 and Exhibit R-6), m1d tl1e bid and "Request for 
Qualification" sent by MKI to a prospective client (Exhibit R-1. pages 94 -108). 
Specifically, respondent maintains tl1at the follo\Ving tern1s/cl1aracteristics of those 
documents constitute indicia of control: 

(I) Tl1e agreements witl1 healthcare facilities and other e11tities for tl1e 
provision of therapy services, i.e., the "staffing co11tracts," are executed 
exclusively by MKI and i1ot by the i11dividual therapists, 

(2) Sectio11 1, paragraph "b" of the staffing contract between MKI and 
Progressive Steps, Inc. (Exhibit R-6). which lists the duties and 
responsibilities of "STAFFING FIRM" (MK!), states that MK! will "[p Jay 
assigned contractors wages that STAFFING FIRM offers to them," 
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(3) Sectio11 I, paragraph "'e" of the staffing contract betwee11 MKI and 
Progressive Steps, I11c., states that MKI will "[h]old i11depe11dent 
contractors responsible for keeping tl1eir files current and submitting any 
reql1isite montl1ly notes and verification logs to the Progressive Steps 
office.," 

(4) "Exhibit A" to the staffi11g contract betwce11 MKI and Progressive 
Steps, I11c., contai11s a '.'Rate Schedule," which sets forth tl1e rate at which 
MKI will bill Progressive Steps for therapy services; s1)ecifically, $85.00 
per hour for occlipational therapy; $85.00 per hour for speecl1 and 
language pathology; and $85.00 per hour for physical therapy, 

(5) The bid a11d "Request for Qualifications" sub1nitted by MKI to Passaic 
County (Exl1ibit R-1, pages 94-108), states that "MKI will contact 
Preakness Healthcare Center 48 hours in advance in tl1e event of a 
cancelation and provide replacen1ent staff," 

(6) Tl1e above-cited bid and "Request for Qlialiftcations" contains a "Fee 
Schedule,'' wl1ich sets forth the rate at which Ml(( will bill the County for 
t11erapy services; specifically, $65.00 JJCr hour for pl1ysical tl1erapists, 
$57.00 per hour for pl1ysica! therapist assistants, $65.00 per l1our for 
occupational therapists, $57 .00 per holtr JOr certified occupational 
therapists, and $65.00 per holir for speech therapists, and 

(7) Tl1e "independent contractor consulting agree1nents" between MKI and 
its therapists co11tain a non-con1petition clause, \Vl1ich indicates that, 
"other tha11 with the express written co11se11t of ll1e Customers (MKI ru1d 
[the] facility) wl1icl1 will not be unreasonably withl1eld, the Co11sultant 
(therapist) \.vi!! not, dliring the continua11ce of this agreen1ent or within I 
year after the termination of this 1.\grecn1ent, be directly or indirectly 
i11volved with a busi11ess wl1icl1 is in direct con1petition with tl1e pa1ticular 
busi11ess line of the custon1ers ... " (Exhibit R-1, pages 89-92) 

In further Sltpport of its position relative to Prong "A," respondent cites to the 
tcsti1nony of petitioner's \l\1itness, Andrea Savastano, who confirn1ed during her testi1nony 
that wl1ile sl1e was a contractor with MKI sl1e could only be placed by MKI, could 11ot 
directly contract witl1 the facility \vhere she had bee11 placed and was unable to negotiate 
witl1 tl1e facility for her rate of pay. Respondent also cites to the testi1nony of its \.Vit11ess, 
Auditor Victoria Egejurll, who testified about a letter tl1at had been provided to her 
duri11g the course of her audit of MKI by therapist Andrew Gandolfo. In that letter 
(Exhibit R-2, page 34), entitled "REQUIREMENT TO WORK FOR MK! 
ASSOCIATES," MKI instructed Mr. Ga11dolfo that he ·'[is] not legally able to \.VOrk (for 
MKI) under individual status," and "n1ust be incorporated under a busi11ess status." The 
letter \.Ve11t on to state tl1at Mr. Gandolfo "\.vill be unable to continue to work through 
MKI Associates as an individual since you are not recognized by tl1e labor departme11t as 
an Independe11t Co11tractor at1d you n1ay be subjected to co11seque11ces." Thus, mai11tains 
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respondent, "[b]esides controlling the business relationship bet\veen the therapists and the 
facilities m1d controlling the rate of pay, Ml([ also controls the type of busi11ess e11tity 
these contractors mai11tain." 

With regard to Pro11g "'B" of tl1e ABC test, which requires that in order to 
establish indepe11dent contractor status, one n1ust prove that the service at issue is either 
outside the usual course of business for vvl1ich such service is perforn1ed, or that Sl1ch 
service is perfor1ned outside of all the places of" business of the enterprise for which sucl1 
service is perforn1ed, respondent notes that the Court in Carpet Ren1nant, supra, defined 
the pl1rase "all places of business" to n1ean those locations \.Vl1ere the e11terprise has a 
physical plant or conducts m1 integral part of its business. Relative to the latter part of 
that definition, respondent n1ai11tains that since the principal part of MKI's business 
e11terprise is providing therapelttic services pursuant to tl1e staffing contracts that :Lv1KI 
maintains witl1 its clients, the facilities v.1here those services are performed under the 
staffing contracts are locations where MKI conducts an "integral part of its business." 
Si1nilm·Jy, respondent 111ai11tains that since the princi1)al parL of MKI's bl1siness e11terprise 
is providing therapeutic services, the perforn1ance of those services by the therapists 
engaged by Ml(I to satisfy MKI's obligations and responsibilities under its staffing 
contracts is a service performed withi11, not outside of, r•vfKI's usual course of business. 

In support of its exceptio11s to the AL.J's conclusio11s regarding Pro11g "C" of tl1e 
ABC test, respondent cites to the opinion in Gilchrist v. Divisio11 ofE1111Jloyment Sec., 48 
N.J. Super. 147 (App. Div. 1957), wherein the court stated tl1e foilO\.Ving: 

Tl1e double reqltirernent [within Prong '·C!'] that an i11dividual n1ust be 
customarily engaged and independently established calls for a11 enterprise 
that exists and can conti11ue to exist independently and apart fron1 a 
particular service relationship. The enterprise n1ust be 011e that is stable 
m1d lasting - one that \.Vil! survive the tcnni11ation of the relationship. 

Thus, accordi11g to respondent, in order to satisfy Prong ''C'' of the ABC test, petitioner 
111ust demonstrate that each therapist was engaged i11 a viable, indepe11dently establisl1ed 
busiI1ess providing therapy services at tl1e tin1e that he or she rendered tl1at service to 
petitioner. Relative to the tacts adduced during the MKI heari11g, witl1 an eye to 
addressing the above-cited standard, respondent states the followi11g: 

[T]he auditor disclosed no evidence that these individuals will or i11 fact 
could continue to operate a viable business after their relatio11ship with 
Ml(J tern1inates. The auditor testified that tl1e audit disclosed i10 evide11ce 
tl1at any of the therapists have their own business location, business 
telepl1one nun1ber, business stationary. or any advertisen1ent in any form. 
A11drea Savastano testified tl1at she does not i1egotiate a rate of pay \.Vitl1 
tl1e facility [ ], does not advertise her therapy services, does not l1ave a 
busi11ess telephone listing, does not nlaintain a business location, does not 
utilize 11er O\Vn letter 11ead or stationary. Most evident, Savasta110 testified 
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[tl1at] l1er alleged bt1si11ess "had 110 other incon1e from 1099s besides the 
work for Kevin as 1099:· 

( citatio11s omitted) 

111 additio11, respondent takes issue witl1 the ALJ' s heavy relim1ce i11 sttpport of her 
conclusions on the opi11ion in Trau1na Nurses. supra. adding that t11e ALJ incorrectly 
found that the facts in Traun1a Nurses, supra, are si1nilar to the facts at issue in the within 
inatter. Specifically, responde11t inaintains that wl1ereas eacl1 nurse e11gaged by TNI 
i1egotiated \vith TNI to set an individ11al hourly rate, MKI "paid a reduced flat rate to its 
\VOrkers based upon the rate contained in the individual contracts entered i11to betv.1een 
MKI and the facilities." Citi11g the testin1ony of Kevin lula, co-owner of MKI, 
respo11dent adds, "[t]l1e red11ced rate wo11ld take i11to consideration a five-dollar profit per 
hour tl1at MKI would ge11erate for each hour the therapist performed their services." 
Further1nore, respondent asserts tl1at \vhereas 'fNf functioned as a "licensed en1ploy1nent 
agency" and, accordingly, was characterized by the court as an "employment broker, 
tnatchi11g nursing professionals with hospitals a11d other health care i11stitutions seeking to 
supplement their staffs on a ten1porary, short-tern1 basis," Trauma N11rses, supra, at 137, 
MKI "is not licensed to provide a brokered service" and, instead, "en1ploys therapists to 
fulfill its O\vn contractual obligations to provide a therapeutic service to patients at 
facilities." 

In reply to the exceptions filed by respondent petitioner asserts the followi11g 
witl1 regard to Prong "A:" 

The fact tl1at Mr. Pfeffer (the redeter111ination uuditor for the Departn1ent 
who presented respo11dent's case before the ALJ) has even atten1ptecl to 
arg11e that MKI exercised co11irol over these individuals is 111dicrous. 
Several of these independent contractors testified that other than the 
place1nent ofMKI, they were co1npletely under the control of the facilities 
in which tl1ey worked. MKI did not set their hottrs. their assign111ents or 
how they worked. MKI did not provide any tools of the trade or anything 
else re: tl1eir job. All MKI did (and this was clearly testified to by se\'eral 
individuals) was place tl1e individual i11 a facility. What tl1e facility did 
\Vith that individual \Vas up to each i11dividual facility. lftl1e entity did not 
like a perso11 placed by MKI, it was under no obligation to keep that 
person tl1ere. 

Relative to Pro11g "B" petitioner maintains the follo\vi11g: 

An analysis of Prong B reveals that \vhat Prong B refers to is where tl1e 
individuals actually perfor1n their services. .A.gain, there is no question 
that MKI Associates is located in Kevin and l\1onica lula's home. Most of 
tl1e tl1erapists have never even stepped lOot i11side the hon1e and no therapy 
services are provided tl1ere. In essence, the Iulas (MKI Associates) are 
conduits between the therapists and tl1e various facilities or age11cies. 
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It is beyond belief that Mr. Pfeffer at page 12 of his letter can argue tl1at 
"there is no doubt from tl1e evidence produced at hearing tl1at the services 
i11 question were in the usual cottrse of the petitioner's bt1siness." Ml(I 
has one location and one locatio11 only; the hon1e of Monica and Kevin 
Iula. It is u11settli11g that Mr. Pfeffer can argue that any of the facilities not 
owned or operated by MKI cm1 in fact be called one of t11eir "places of 
busi11ess." 

As to Prong "C" petitioner asserts that the AL.I correctly relied in support of her 
legal conclttsions on tl1e holding in Traun1a Nurses, supra,3 adding that Ilttrses and 

3 In its reply pet1t1oner references not only the Trauma Nurses case, but also the 
unreported opi11io11 of the Superior Court, Appellate Divisio11, in Feinsot v. Board of 
Review, A-1982-04T2 (February 26, 2007). Specifically, petitio11er asserts tl1at in the 
ALJ's initial decision she "appropriately ... con1pared the MKI situatio11 to not only the 
Trauma Nurse case but also the Feinsot case." l'etitioner then goes on withi11 the body of 
its reply to sun1n1arize the facts and holding i11 Feinsot. supra, which, according to 
petitioner, stands for tl1e principle that an attorney is per se "customarily engaged i11 an 
independently established business or enterprise,. by virt11e of "l1er special traini11g and 
expertise." l-Iowever, the ALJ's initial decision is devoid of any 1nention of Feinsot, 
supra., as are respo11dent's exceptio11s. Conscque11tly, petitio11er's reference to Fei11sot, 
supra., is procedttrally inappropriate and petitioner's assertion t11at tl1e ALJ relied upon 
the holdi11g in Feinsot, supra., is inaccurate. F'or tl1ese reasons, I \Vil! 11ot address the 
holding in Feinsot, Sltpra., withi11 tl1e n1ain body or this decisio11. However, it is 
i1npo1iant to note here that tl1e Feinsot opinion \:Vas on appeal fro1n a deter1ni11ation of the 
Board of Revie\V, i1ot the Co1111nissio11er, and involved Ms. Feinsot 's eligibility to collect 
unemployn1ent con1pensation be11efits, nol the en1ployer's obligation to make 
co11tributions to the unen1ploy1nent compensation fund a11d State disability benefits fund 
on behalf of all attorneys whose services it engaged. Although it did involve application 
of the ABC test to the services performed by Ms. Feinsot, as an u11published opinion, it 
does not constit11te precedent and is not binding on any court. R. I :36-3. Furtl1er111ore, in 
a subsequent decisio11 of tl1e Co1nn1issioner involving the employn1ent tax liability of 
Assigned Counsel, Inc. (ACI). the fi.r1n with \vl1ich Ms. Feinsot (a11 attorney) was 
associated (Assig11ed Co11nsel. Inc. v. DLWD, i\ffir1ned in Part, Re111ru1ded i11 Part, issued 
June 9, 2009), the Co1n1nissio11er expressly rejected the ALJ's co11clusio11 tl1at all of the 
attorneys e11gaged by ACI (a legal staffing firn1), i11cluding Ms. Feinsot, were per se 
"customarily engaged in an i11dependently established business or e11terprise" and, 
therefore n1et Prong "C" of il1e ABC test, solely by virtue of their having bee11 attorneys 
licensed to practice law. Altl1ougl1 witl1 regard exclusively to tl1e employ1nent status of 
Ms. Feinsot, the Co1nn1issioner was bou11d under the doctrine of collateral estoppel by the 
unpublished Appellate Division decision, he fo11nd relative to the other attorneys whose 
services had bee11 engaged by ACI during the audit period that in order to meet Prong 
"C" of the ABC test, ACI wo1tld have to do substantially n1ore tl1a11 establisl1 tl1at the 
individuals i11volved had bee11 lice11sed as atto1neys prior to and after entering their 
relationsl1ip V·.'itl1 ACI. Rather, the Co1nn1issioner found that ACI would be required to 
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licensed physical or occupational therapists are unlike the individuals whose services 
were at issue in Carpet Ren111ant, supra, because the forn1er are "e11gaged in ru1 
indepe11dent enterprise due to [their] special trai11ing and expertise." Petitioner explains, 

It is u11like a situation wl1ere a carpet installer, \Vho is no lo11ger employed, 
is no longer a carpet i11staller. In other words, once a carpet installer loses 
his or her job, he/sl1e is not engaged in ru1 indepe11dently establisl1ed 
business or enterprise. However, ... a licensed physical therapist is in fact 
indepe11de11t and can work for a day 011 their ov.,1n or for a fev.,1 n1011ths. 

CONCLl ISION 

Upo11 de novo review of the record, <ind after co11sideration of the ALJ's i11itial 
decision, as well as tl1e exceptions filed by respondent and petitio11er's reply, I hereby 
reject the ALJ's reversal of the DepartJ11e11t's deter1ni11ation that MKI had ei11ployed the 
therapists it engaged and, tl1erefore, that petitioner is liable for unpaid contributions to the 
une1nployme11t con1pe11satio11 fund and State disability benefits fund on behalf of those 
employees for tl1e audit period, 2011 througl12014. 

Regarding Prong "A" of the ABC test, I agree witl1 respondent that MKI has 
failed to 1neet its burden. 'fl1at is, I agree that the docun1ents governi11g the relationships 
between MKI and tl1e therapists and between MKI and its clie11ts, as well as the 
testimony of witnesses confi1n1ing the practices of MKI, reflect a degree of control over 
the therapists that is co11sistent \Vith ru1 e1nployn1e11t relationship a11cl belies petitio11er's 
assertio11 (and tl1e ALJ's erroneous conclusion) tl1at these individuals \Vere free fron1 
control or direction by Ml(I. Specifically, the "staffing co11tract" between MKI and its 
clients contains a "Rate Scl1edule" listing the hourly rates to be charged for the services 
of PTs, OTs, PT As a11d OT As. Testin1ony offered during the hearing co11firn1s that the 
hourly rate charged to MKI's clients for the services of therapists and the l1ot1rly rate paid 
by MKI to its therapists are botl1 set by MK!. "!'he therapists are not free to negotiate 
their hourly rate of pay with the clients. The '·staffing contracf' also states tl1at tl1e client 
is prohibited fro1n changi11g the "Assigned Contractor's" job duties without MKl's 

address the factors set fortl1 in Carpet Ren1nru1t. supra., so as to establisl1 that each 
individual had n1et t11e dual requiren1e11t that he or she ( 1) be independently establisl1ed in 
the practice of law and, (2) be custon1arily engt1ged in the independently established 
practice of law. Toward that end, the Co1n1nissioner instructed the ALJ 011 ren1ru1d to be 
cognizant of the New Jersey Court Rules, \vhicl1 require an individual who is e11gaged in 
the independent practice of law to 1naintain a hona ficle office for 1l1e practice of la\¥ (a 
place wl1ere clie11ts are n1et, files are kept, the telephone is answered, n1ail is received, 
etc.) and to niaintain i11 a financial institution i11 Ne\V Jersey a trust account or accounts, 
separate from any business and personal accounts a11d [ron1 any fiduciary accounts that 
the attorney 1nay n1aintain as executor, trustee or receiver, or in any otl1er fiduciary 
capacity, iI1to which trust account or accounts funds entrusted to tl1e atto111ey's care 
would be deposited and a business accou11t into \Vl1ich all funds received for professional 
services would be deposited. 
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"express prior written approval" and contains a ""non-competitio11 and non-solicitatio11" 
clause, described in detail earlier in this decision, that prohibits tl1e client from en1ploying 
any MKI therapist withot1t first e11tering into a "bt1yout agree1ne11t" with MKI or after I 
year has passed fro1n the last date on \Vhich the therapist performed services for the client 
on assign1ne11t fro1n MKI. The "11on-con1petition and non-solicitation" clause witl1in the 
staffi11g contract also states that if the client uses the services of any "Assigned 
Contractor" as its "direct en1ployee in any capacity" within 365 days after any 
assign1nent of the "Assigned Contractor" to the c!ient from MKI, the client "n1ust notify 
[MKI] and pay [MKI] a fee i11 tl1e an1ou11t of $6,000." As n1entioned earlier i11 this 
decision, the "lndepe11dent Contractor Consulting Agree1ne11t" between MKI and its 
therapists contains two corresponding clauses~ one entitled, "non-cotnpetition" and the 
other e11titled, "11on-solicitation." "fhe "non-con1petition" clause states that "other than 
with the express \Vritten co11se11t of the Custon1ers (MKI and tl1e clie11t), which will not be 
unreasonably withl1eld, the Consultant \viii not. duri11g the continl1a11ce of this Agree1nent 
or \Vi thin 1 year after the tern1i11atio11 of this Agreement. be directly or indirectly involved 
with a business which is i11 direct competition \Vitl1 the pat1icular busi11ess line of tl1e 
Customers, divert or attempt to dive11 fron1 the Custon1ers m1y business the Customers 
[have] e1~joyed, solicited, or atte111pted to solicit, fron1 other individuals or corporatio11s, 
prior to tern1ination of this Agreen1ent." The ""non-solicitation" clause states tl1at "[t]he 
Consultant understru1ds a11d agrees that any atten1pt on tl1e part of the Consultant to 
induce other employees or consultants to leave the Customers' e1nploy, or any effort by 
the Consultant to interfere with the Custon1ers' relationship with its other en1ployees at1d 
consultants would be har1nful a11d damaging to the Customers," adding, tl1e follo\ving: 

Custon1er #2 ( clie11t) i11ay not solicit the direct services of t11e Consultant 
\Vithout kno\vledge of Custo1ner #1 (M KI) and a forn1al written request to 
Custon1er #1 (MKI). Custo111er #2 (client) may bt1y-out the contract of the 
Consultant only if agreed upon to a set price by Customer #1 (MKI). 
Custon1er # l (MKI) reserves the right to refuse buy-out of this Co11sultant 
contract. 

The ALJ excused or characterized as i1n1naterial the "non-co111petition" and "non­
solicitation" clauses on the basis that they \Vere '·not drafted by a lawyer," addi11g that it 
appeared that tl1e "intention" was to prevent the tl1erapists from establishing a business 
like MKI's or frotn establishing an employment relationship \Vitl1 a facility at which the 
individual \Vas placed by MKI. First, V\'hether these clauses were drafted by a lawyer, by 
Mr. Iula or by a non-lawyer for Mr. lula is i1ot relevant One thing is certain, they \.Vere 
not drafted by the therapists. 'fhe clauses are contai11ed i11 the staffing contracts 
presented by 1\1KI to its clie11ts as a condition to doing business and i11 tl1e "Independent 
Contractor Consulti11g Agreen1ents" presented b}' MK! to its therapists as a co11dition to 
engaging their services. Second, tl1e ·'non-con1petition" clause witl1in the consulting 
agreements states that during the agreen1ent and for 1 year after termination of tl1e 
agreement, t11e therapist is prol1ibited fron1 being "directly or indirectly involved with a 
business v•ihich is in direct competition with the particular bltsiness line oftl1e Custon1ers 
(MKI and its client), and [is prohibited fro1n] divert[ing] or attempt to divert fron1 tl1e 
Customers any business tl1e ClLSton1ers [have] enjoyed. solicited, or atte1npted to solicit, 
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from otl1er individuals or corporations, prior to ter1nination of this Agree111e11t." The 
drafter chose to use tl1e phrase "directly or indirectly involved" and the drafter cl1ose to 
prohibit 11ot just direct or i11direct involven1ent with its co1npetitors, bttt also direct or 
indirect involven1ent with its client's competitors. Any reaso11able perso11 \VOttld read 
this clause to prohibit far nlore than the ALJ opi11ed. That is, taking A11drea Savastano as 
an exan1ple, who testified during the l1eari11g tl1at MK! had assigned her to work for a 
particular nursing hon1e (hereafter "XYZ nursing ho1ne"). U11der the MKI non­
co1npetition clause, botl1 during ru1d for 1 year after tcrn1i11ation of her agreen1ent witl1 
MKI, Ms. Savastano would be prohibited fron1 direct or indirect involvement, wl1icl1 I 
presu1ne includes working for or with, (1) m1y otl1er 11ealthcare facility that co111petes with 
XYZ nursing home, or (2) any otl1er organization that co1npetes \Vith MKI i11 the bt1si11ess 
of providing therapy services to healtl1 care facilities and ot11er entities. Ms. Savastano 
indicated that she resides in Ridge\vood, New Jersey, the smne Lovvn where MKI is 
headquartered (i11 tl1e l101ne ofl(evin and Monica Iula). Let us assume for the sake of this 
example that XYZ nursing hon1e is also located in Bergen Cou11ty, Ne\V Jersey. 
Assumi11g that XYZ 11ursing ho1ne and I'vll<I 'vvould consider those engaged in similar 
businesses throughout northeaster11 New Jersey (Bergen, Hudso11, Essex, Passaic, and 
Union counties) to be their con1petitors, by virtue of signing the "l11de1)endent Contractor 
Consulting Agreement" with MKI, Ms. Savastano is now arguably prohibited while 
engaged by MKI and for l year thereafter fron1 working in a11J1 cctpacil_v with or for any 
healtl1cm·e facility or for ru1y orga11izalion or individual through any "broker" that does 
business throughot1t Bergen, I-Judson, Essex, Passaic and Union Cou11ties. True 
independent contractors are not required to sign agreen1ents co11taining clattses like this 
as a conditio11 to being e11gaged for tl1e perforn1ance of services. This clause and tl1e 
others described above reflect a substantial degree of control by MKI over its therapists. 
Suffice it to say, I disagree witl1 tl1e ALJ that MKf has n1et its burden under Pro11g "A" of 
the ABC test a11d find instead that the over'vvl1eh11i11g \\'eight of the evide11ce i11 the record 
supports the opposite co11clusion. 

Regarding Prong "B" of the ABC test, l agree vvith respondent that petitio11er has 
failed to nJeet its bttrden; which is to say. petitioner bas failed to establisl1 that the service 
at issue is either outside the usttal course or business for which such service is performed, 
or t11at such service is perforn1ed outside of all tl1e places of business of the e11terprise for 
which such service is perfor111ed. fn that regard, I would note, as did respondent in its 
exceptions, the Court in Carpet Remnant, supra, defined the j)l1rase "all places of 
business" to 1nean those locations where tl1e enterprise 11as a physical pla11t or conducts 
an integral part o.f ;is business." (en1phasis added). llelati\re to t11e latter part of that 
definition, I agree \vith respondent that since tl1e principal part of MKI's business 
enterprise is providing tl1erapeutic services pursuant to the staffing co11tracts that MKI 
nlaintains \Vith its clients, the facilities where those services are performed under the 
staffing contracts are locations where I'v1KI conducts an "integral part of its business." 
Similarly, I \Vould agree witl1 respondent tl1at since the principal part of MK.l's business 
enterprise is J)roviding therapeutic services, the perforn1a11ce of tl1ose services b)' the 
therapists engaged by MKJ to satisfy MKI·s obligations ai1d responsibilities under its 
staffi11g contracts is a service perfor1ned \Vithin, not outside of, MKI's tlSttal course of 
bt1siness. 
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Regarding Pro11g "C" of the ABC test, I agree \vith respo11dent tl1at the opinio11 in 
Traun1a Nurses, supra, is disti11guishable fron1 the inatter at hand. That is, i11 Tra11ma 
Nurses, s11pra, the court states relative to l"Nl's i1urses tl1at, "[o]nce the schedule is 
confirmed, i1urses are required to work each scheduled shift or make arrangements on 
their 0111n with other qualified 21urse contractors for coverage of any shifts tl1at tl1ey are 
unable to work, subject to TNI's approval." (c1nphasis added) Tra11ma Nurses, 242 N.J. 
Super. at 139. By contrast, the bid and "Request for Qualification" provided by MKI to 
Passaic Cou11ty (Exl1ibit R-1, pages 94-108) states that, "MKI Associates will co11tact 
Preak11ess Healthcare Center 48 hours in advance in the event of a cancelation and 
provide replacement stqff" ( empl1asis added). In Trau1na Nurses, s11pra, the court states 
relative to TNl's nurses that, "[e]acl1 nurse negotiates with TNI to set an individual 
hourly rate, wl1icl1 varies depending llpon his or her experience and qualificatio11s." Id., at 
138. By contrast, MKI establishes the ho11rly rate it bills clients for tl1e services provided 
by its therapists, as evidenced by the detailed "Rate Schedules" that it attaches to each 
"staffing contract" with its clients and Mr. Iula's testi1nony that t11at for every 11our of 
services performed by a therapist, MKI n1akes $5.00 profit. Thus, the hourly rate of pay 
for the thera1Jists engaged by MKI is established by MKI, not througl1 i1egotiations with 
each individual t11erapist. In Trauma Nurses, supra., tl1e cou1t states relative to TNl's 
nurses that, "[ n ]o restriction is placed on a nurse· s right to obtain placement by another 
broker or to obtain work i11depende11tly." 11.1., at 140. As described i11 detail above, MKI 
includes a "non-co111petition" clause in each "Independent Contractor Consulting 
Agreen1ent" tl1at expressly restricts its therapists from being "directly or indirectly 
involved witl1" (which presu111ably includes \vorki11g for) Ml(l's competitors (other 
"brokers") not only during tl1e ter111 of the agreen1ent bct\vee11 MKI a11d the tl1erapist, b11t 
for 1 year after tern1ination of the agree111e11t. 

Needless to say, i11 1ny opi11io11, the ALJ's virtually exclusive reliance ltpo11 the 
Appellate Division opinion in 'fra1una Nurses. supra. in support of 11er co11clusion that 
petitioner had tnet its burden u11der Prong "('" of the ABC test, is 1nisplaced, as is the 
ALJ's cas11al disn1issal of t11e n1ore co1nprehensive and generally applicable standard 
mmounced by the New Jersey Supre1ne Court one year later in Carpet Re1nnant, supra., 
on the basis tl1at whereas Carpet Remnant Wareho11se "was paid for tl1e product and the 
installation, MKI does i1ot receive any payn1ent independent of the l1ours and days 
\Vorked by the therapist.'' Tl1e Su1)re1ne Court's holding in Carpet Ren111a11t is co11trolling 
m1d the Prong "C" analysis a11nounced therein has been applied repeatedly by New Jersey 
cou11s (and cou11tless tin1es by the Con11nissioner of the Depa1tment of Labor and 
Workforce Development i11 final ad1ninistrative detern1inations) 0\1er the past 26 years to 
1nany services/occupations that do not involve the delivery and i11stallation of a tangible 
product like carpet. 

As reflected in tl1e opi11io11s in both Carpet Remnant, supra., and Gilcl1rist, supra., 
the require1nent that a person be custo111ari!y engaged in an indepe11dently established 
trade, occupation, profession or business calls IOr an "enterprise" or "busi11ess" that exists 
and cru1 conti11ue to exist ir1dependently of and apa1t from tl1e particular service 
relationship. Furthern1ore, in order to satisfy Prong ·'C" of the ABC test, MKI must 
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demonstrate tl1at each therapist who perforn1ed services for MKI duri11g the audit period 
was engaged in a \'iable, indepe11de11tly established, business at tl1e ti1ne that he or she 
rendered services to MKI. See Gilchrist, supra, ru1d Scl1omp v. Ftiller Brusl1 Co., 124 
N.J.L. 487 (Sup. Ct t 940). 

In Carpet Re1nna11t, supra., which as 111entio11ed earlier, co11cerned the work of 
carpet installers, tl1e Court remanded the nlatter to t11e Departn1ent witl1 the follo\ving 
direction as to how one sl1ould undertake the Prong "'C" analysis: 

That detern1i11atio11 [wl1ether Pro11g ''(''' has been satisfiecl] sl1ould take 
into account variot1s factors relating to tl1e installers ability to n1aintain an 
indepe11de11t business or trade, including the dttration and strength of tl1e 
it1stallers' business, tl1e nu111ber of c11sto111ers and tl1eir respective volume 
of busi11ess, tl1e number of employees. and the exte11t of tl1e installers' 
tools, equipn1ent, vehicles, and si1nilar resources. The Depart111e11t sl1ould 
also consider the ainount of ren111neration each installer received from 
CRW [Carpet IZen111ant \\'ai·ehouse, lnc.] compared to that received from 
otl1er retailers. 

Relative to the latter part of the l)ro11g "(~" analysis; tl1at is, consideratio11 of the 
a1nount of ren1uneration each i11dividual received fron1 the putative e111ployer compared 
to that received fro111 others, tl1e holding in Spar Mai·keting, Inc. v. New Jersey 
Department ofl ... abor and Workforce Developn1ent, 2013 N.J. Super. Unpub. LEXIS 549 
(App. Div. 2013), certification de11icd, 215 N.J. 487 (2013), is instructi\'e. In that case, 
tl1e services of retail n1erchandisers were at issue and the court observed: 

No proof tl1at the n1erchandisers worked simultaneously for otl1er 
1nerchandisi11g cornpanies was provided; Brovvn's general clain1s to tl1e 
contrary, 4 \Vithout doctu11entary s1tpport are not persuasi\'e. As a result, 
petitioner failed to provide, by a preponderance of tl1e credible evidence, 
proofs sufficie11t to satisfy subsection (C') of the ABC test. 

Tl1us, in order to satisfy Prong "C" of the ABC test, MKI 111ust 1)rove by a 
preponderance of the credible evide11ce witl1 regard to eacl1 therapist \.vhose services it 
engaged duri11g tl1e audit period that the therapist \¥as during the audit period customarily 
engaged in an indepe11dently established business or enterprise (not inultiple 
en1ployn1ent). Under the holding in Carpet Rcn1nant, supra., tl1at 1neans that relative to 
each therapist whose services :tv1KI engaged during the audit period, it mtlst address the 
duration and strength of each therapist's business durit1g tl1at period, the ntu11ber of 
custo1ners and their respective volu1ne of business during t11at period, the nu111ber of 
employees of the therapist's business or enterprise during tl1at period, the extent of each 
therapist's business resources during that period and, perhaps most in1portantly, the 
ainount of re111uneration each therapist received lfo1n rvIKI dt1ring tl1at period co1npared 

4 Brown was one of the 1nercl1andisers \vho l1ad been engaged to perfor111 services for 
Spar Marketing, l11c. 
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to that received frorn others; which is to say, not a general clai111 that eacl1 tl1erapist 
\VOrked for or was free to \Vork for others, but actual docu1ne11tary evidence reflecti11g the 
an1ount of remuneration tl1at each tl1erapist recei·ved fro1n MKI con1pared to that received 
from others. 

111 the instant inatter, MKI has failed to demonstrate that any of the therapists it 
engaged during tl1e audit period received business income for such services fron1 any 
fir1n other than MKI. In fact, as indicated by respondent i11 its exceptio11s, Ms. Egej1tru, 
the Department auditor, testified that all Federal Forin 1040 Sched1lle Cs that she was 
able to obtain for MKI tl1erapists indicated that 1 OOo/o of the b11siness inco1ne of those 
individuals was derived from services rendered to MKI. In light of MKI's failure to 
establish that a single one of its therapists 11ad received business i11come from a fir1n other 
than MKI, it is 11ot surprising that IvIKI \Vas unable to address ina11y of the other factors 
enumerated in Carpet Rem11ant, supra., including the duration and strength of m1y therapy 
business independently operated by any of the therapists it engages, and tl1e number of 
custon1ers or nun1ber of employees of any such business.5 6 

5 The followi11g co11clusio11 appears wilhin the AL.f's i11itial decisio11 on page 25, under 
the heading "Additio11al Fi11di11gs of Fact: "the idea that so1neone \vho 1nade less than 
$I .000 from MKI was deen1ed an en1ployee of MKI because I 00 perce11t of the 
therapist's Schedule C inco1ne was fron1 MKI is inconsistent with the application of the 
ABC test to these facts." This statement evinces a fundan1e11tal lack of1n1derstanding of 
the Unen1ploy111e11t Co1npensation Law (UCL). N.J.S.A. 43:21-1 et seq., and tl1e l1oldi11g 
in Carpet Ren1nant, supra.; which is to say, the Al,J does not appear to understand that 
although a given therapist 1nay be unable to file a valid clain1 for be11efits based ltpon 
ear11ings fro111 MKI alone, pursua11t to N.J.S.A. 43:21-l(e), that individ11al's wages from 
all e1nployn1ent would be combined to establish a valid clai1n for be11efits u11der tl1e UCL. 
Thus, vvages earned in "employ1nent," as that tcrn1 is defined within the UCL, tvhether 
that emploJ1n1ent isfull-tin1e or JJart-lilne, are taxable without regard to whether at a11y 
given time ru1 individual has sufficie11t earnings to establish a valid claim for benefits. 

6 Unrelated to the analysis ltnder any specific prong of the ABC test, I feel compelled to 
address so1nethi11g troubli11g t11at I see in the Al.J's initial decision, whicl1 I know is 
echoed througl1out the record in this case; that is, I feel I n111st address these references to 
"l 099 work," "W-2 job," "W-2 en1ployee" a11d phrases like "[l1Je is paid as an 
independent contractor by 1099," and the related inference that by n1aking tl1e decision to 
report a worker's earnings to the federal governn1ent t1sing a particular fonn, a11 e1nployer 
may unilaterally deem that individual to be a11 independent co11tractor, as opposed to an 
employee. Wl1ether one wl10 is perfor111ing work is co11sidered an i11depe11de11t 
contractor, as opposed to an en1ployee, is governed by \a\v, based 011 facts. One cannot 
convert into a11 independe11t contractor an individual who would otherwise be considered 
an employee sin1ply by virtue of deciding to "pay the1n \vith 1099s." It does not n1atter 
v.rhich federa! tax for1n one uses to report earnings. What i11atters are tl1e facts 
surro11nding the relatio11ship betwee11 the pt1tative c1nployer and the individual and the 
application of the law to those facts. 
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ORDER 

Therefore, with regard to all therapists engaged by MKI during the attdit period 
petitioner's appeal is hereby dismissed and MKI is l1ereby ordered to immediately remit 
to tl1e Department for the years 2011 through 2014 $118,34 7. 75 in u11paid unen1ploy1ne11t 
and te1nporary disability contributions, along v>ith applicable interest at1d penalties. 

This is tl1e final ad1ninistrative deten11ination in tl1is tnatter. Any further review 
should be pursued i11 a judicial foru111. 

DECISION RENDERED BY 
THE COMMISSIONER, DEPARTMENT 
OF LABOR AND WORKFORCE DEVELOPMENT 

Robert Asaro~Angelo, Comn1issioner 
Oepartme11t of Labor and Workforce Developn1ent 

Inquiries & Correspo11dence: David Fish, Executive Director 
Legal and Regulatory Services 
Departn1ent of Labor a11d Workforce Development 
PO Box 110-13111 Floor 
Trenton, Ne\v Jersey 08625-0110 
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