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'I. THE EMERGENCE OF LEGISLATIVE MALAPPORTIONMENT

This constitutional convention has been‘summoned fof'

|
the purpose of reconstituting the New Jersey State Legislature

in order to rectify legislative malapportiomment. Legislative
vmalapportionment refers generally‘to the extent to which the ap-
pdrtionment of representatives of a state legislative body differs
from‘the distributioh of population.thrOughout the sﬁate.' The
expefiénce of New Jefsey in commection with legislative repre-

sentation, and particularly the emergence of legislative malap-
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~ portiorment, is an experience shared in common with most states |

throughout the country.
-Thé problem of legislative'ﬁalapportionmenﬁ, as it
presently exists throughout the country and in New Jersey, is

attributable to a combination of factors. Historically the legis-

latures of many states were constituted on bases which disregarded

ﬁopulation completely. In almost two-thirds of the states there

[ — _ e . _ |
were significant restrictions preventing apportionment on popula-
‘tion standards in one or both chambers of their legiélatures.

Thus, in such states, it was by design that the apportiomment of

rtionment or re
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'rrepresentatives in the state legislature would not reflect populationmn.
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- The discrepancies between population and legislative apportion-
" ment, however, were accentuated by massive'éhifts of population
which, from the turn of the 19th century, have become more
accelerated and pronounced. These population changes were
especially markéd by the influx of peoples in the cities and
urban centers and thé loés ofprpulation in the rural areas:
Even in states where the legisiatures were presumably based upon
population standards, the distortions between the apportionment
of legislative represéntatiQes and population wereAcompoﬁnded
by the failure of such states to reapportion their legislﬁtures
| in accordance with their own comstitutions.
New Jersey falls within this pattern. The New Jersey

Constitution was one which imposed a significant restriction
- on popular apporﬁionment in one of its chambers,”namely,;the
Senate. Historically, apportiomment in the New Jersey Senate
was based uﬁon counties, not populatiqn. N.J. Const.‘(1947),'
Art. IV, Sec. II, par. 1. The New Jersey Assembly, in contrast,
‘reflects population standards by distributing‘a tqtal of éixty
representatives amdng the several counties as nearly as may be
in accordance with their inhabitants,‘but assuriﬁg to each

county at least one representative. N.J. Const.. (1947),



Art, 1V, Sec. II,'par..i. ‘With the expansion and changes of
population within the State over the years, New Jersey experi-
enced wide disparities in the apportiomment of the Legislature.
In the Senate, for example, by 1960 there was a population
deviation between thé‘most populous aﬁd least populous counties
of 19 to 1; and in the Assembly the,diétortioné, while not as
significant,~neverthe1ess resulted in a population difference
between the smallest and largest singlé-member constituency of
.approximately 3 to 1. |

With respect to the General Assembly,.the New Jersey
Constitution provided explicitly for’periodic apportiomnment
in accordance with population standards, subject to the limi-
tatiohs as to the total size of the Assembly ﬁnd‘the assignment
of one member per county. There had not, however, been ad-
herence to this constitutional command. On June 6, 1960, the
New Jersey Supreme Court pointed out clearly the constitﬁtionél
Obligatidn on the part of the Legislature to.accomplish reappor-

rtionment of the Assembly, Asbury Park Press, Inc. v. Wooley,

33 NJ. 1 (1960). The NewiJersey Legislature did thereafter
- reapportion the Assembly, and its plan of reapportiomment was

sustained. In re Application of Lamb, 67 N.J. Super. 39

(App.}Div. 1961).



It had long been accepted, however, that:the stateﬁ‘
were free of any federal conétitutional restrictions in con-
hection with the apportiomment of their legislatures in
accordance with popﬁlation. In 1946 the Supreme Court of the

United States, in Colgrove v. Green, 328 U.S. 549 (1946),

suggested that federal courts should not enter the 'political
thicket" of state legislative repreéencation.v'ln 1962, however,
with the inequities of legislative malapportionmehc becomiqg
more pronbunced, the United States Supreme Court in Baker #.
Carr, 369 U.S. 186 (1962) held that the claim of impairment of
the right‘to exercise one's political franchise because of
legislative malapportiomment was justiciable, that is, federal
courts could ahd'ﬁust decide the challenge by qualif;ed voters
who claimed on federal constitutional grounds thé infringement
of their righﬁ of franchise.

Baker v. Carr was the true beginning. Although the

High Court there decided only that there was judicial power to
adjudicate claims stemming from state legislative malappor-
tiomment, a little more than two years later the Court began

to chart the pattern for fair apportiomment. 1In Gray v. Sanders,

372 y.s. 368 (1963), the Court determined that there must be
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equality of voter representation in elections for state-wide

office. In Wesberry v. Sanders, 376 U.S. 1 (1964), the Courtv

required population equality ''as nearly as practicable" among

each of the state's congressional districts.

II. THE REAPPORTIONMENT CASES

These begiﬁnings culminated in the Reapportiomment
Céses, determined by the United States Supreme Court on June 15,
1964 and followed by seven additional per curiam dispositions
on June 22, 1964. The net effect of these decisions, of which

| Reynolds v. Sims, 377 U.S. 553 (1964) 1is the primaty case, was

the invalidation of the legislative apportionment systems
theretofore prevailing in Alabama, Colorado, New.York, Maryland,
Virginia, Delaware,.lllinois, Washington, Florida, Idaho,
Connecticut, Michigan,IOhio and Oklahoma.

The essential holding, as'expressed by the Court in

Reynolds v. Sims,‘was that "seats in both houses of a bicameral

state legislature must be apportidned on a population basis.”
A state, the Court said, must "make an honest and good faith
effort to construct districts, in both houses of its legis-
lature, as nearly of equal population as is practicable."

Of continuing significance were the Court's views
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concerning.the remgdies.for legislative malapportionment. It
was emphasized that state legislatures "presumably' have the
"inherent power to enact at least temporary reapportionment
legislﬁtion pending adoption of state constitutional provisioﬁs
« « « which comport with federal'constitutiongl requireménts."
it was recognized, however, that 'courts should be cognizant

of state constitutional strictures and should attempt to mold
reapportiomment to the provisions of the state's éonstitution,'.
insofar as possible."

These guidelines, basicaily broad and flexible, thrust'\
responsibility for rectifying legislative malapportiomment upon.‘
the states. The Court, in effect, confirmed in each state'the

initial ﬁower to evolve the proper approach for state legislative
représentation‘consistent with federal constitutional st#ndatds;
but in a manner which would be responsive to local circumstahces

and traditiomns.

I1I. THE NEW JERSEY CASES

The New Jersey case, Jackman v. Bodine, 43 N.J. 453 (1964),

involved an attack, essentially'on federal constitutional grounds,
against the apportionment of both houses of the New Jersey Legislature,
The complaint had been filed before the United States Supreme Court

feappprtionment decisions. The New Jersey Supreme Court initially

¥



deferred a2 decision on the merits until the reapportionment cases
pending before the United States Supreme Court were concluded.

After Reynolds v. Sims and the companion cases were decided, the

New Jersey Supreme Court reécheduled argument in Jackman v. Bodine
{ahd rendered its decision. It held ekplicitly that the‘apportion-
ment basis of the Senate ''is indifferent to population“ and that
it "is perfectly plain" that the Senate is malapportioned. Without
. determining specifically whether or not the Assembly was mtl-
apportioned, the Court concluded that "if one house is malapportioned,
the deficiency vitiates the entire legislative structure."
With‘respect'to judicial relief, the Court felt that it
was unnecessary to explore the "abstract question" whether a
malapportioned legisleture cah exercise legislative,functions.
"The,anower_is orovided abruptly by sheer necessity. . . . The
answer must be thet the legislators will continue in office with
the powers of their branch of govermment, subject, however, to the
duty of the State to bring the’legislative branch into harmony with
the Federal Constitution with diligence." The Court rejected
judicial initiative for devising a legislative plan’"except as a
last resort." Based upon the federal guidelines, it concluded
that reapportiomment must be accomplished to accommodate the next
generaltelection in November 1965 and that, "as a practical matter
the Legislature must be held to have the power to legislate en

interim solution in time for that election.”



The basic decision declaring the New Jersey Legislature
unconstitutionally apportioned was rendered on November 25, 1964.
Foreshadowing this cecision, the senate on November 16, 1964, had
adopted e resolution calling for a weighted voting procedure for'
the passage of legislation in the Senate. On'a‘motion attacking
the validity of this proposal, the NewAJersey Supreme Court held
that the resolution of the Senate was a "nullity" because ''the vote
necessary for tne edoption of legislation may not be fixed by an
internal rule or regulation of one branch of the Legislature."

Thereafter, -a further application was made by the President
of the Senate for a modification of the Court's original judgment
requiring temporary}epportionment for the November 1965 election.
The application sOught judicial permission to conduct the eiection
under the existing constitutional apportiomment scheme because
there were “plans, still tentative, for the calling of a Constitu-
tional Convention." The application was rejected. The Court}noted
that it would be '"'the unusual c¢ase' in which a delay of proper
reapportionment could be justified. With respect to both the
responsibility and the timetable for temporary legislative reap-
portionment, the Court refused to intercede or to relieve the
legislature of its obligation because it was not convinced that
the houses of the New Jersey Legislature were in fact hopelessly

deadlocked on devising a plan for interim apportionment.



Legislative and executive efforts were then concentrated
on the passage of a plan for temporary apportionment. A temporary
plan was enacﬁed on April 12, 1965 and upheld by the New Jersey
court on April 23, 1965. The temporary plan, The Interim Legis-
lative District and Apportiomment Act of 1965, L. 1965, c. 19,
actually provided only for a reapportionment of the Senate. The
 New Jersey court implied that there could be greater flexibility
and tolerance in adjudging the constitutional sufficiency of an

interim or transitional apportionment measure (Jackman v. Bodine,

44 N.J. 414, 417-418 (1965)).

 In the initial decision of Jackman v. Bodine, the New

Jersey Supreme Cdurt also concerned itself with the proper method
for achieving a plan for permanent reapportiomment on the consti-
tutionalvlevel. It considered the question as to whether such
constitutioral change could be accomplished only by the people
écting through a constitutional convention or by the proposal of
constitutional amendments by the Legislature for ratification by
.the people. It expressed the opinion that the constitutional don-
vention method would unquestionably be valid buﬁ left open the
question as to whether this mode was exclusive in view bf the nature
of the subject of legislative reapportionment. Originally, the
Coﬁrﬁ scheduled further argument of this proposition on April 1,

1965, unless prior thereto the Legislature initiated stepslfor the




call of a constitutional convention. In the Court's later decision
confirming the Interim Legislative District and Apportiomment Act

of 1965, the so-called temporary apportidnment plan, the Court
reemphasized its original enjoinder that the proper mode for achieving
permanent apportiomment on a conétitutionalrlevel be timely resolved.
‘Accordingly, it required further afgument onvthe question whether
there must be a constitutional convention for permanent apportion--
ment unless, prior to such argument, a statute were enacted providing
for aueh a convention. The Legislgfnre_waé responsive to this
judicial admonition. In advance of.fuffher prdceedings before the

' Court there was enacted on May 10, iéés the statute providing for
this constitutional}conﬁention to consider revisions of the
Legisiative Article of the New Jersey Consﬁitution in order to

provide for the apportiomment of the New Je;séy Legislature.



SINGLE-MEMBER v, MULTI-MEMBER DISTRICTS

Elmer M, Matthewsi
Member of New Jersey Bar

The: strident: complaints. of "people not acres' that were
heard: in legislative halls during the last two decades were sub-

‘stantialily: stilled: by the '"one man - one vote" principle;,. popu-

Iarlyﬁaﬁtnibutaﬁleeto,the;Landmark decision‘of“Reynolds‘v;ASims#

377 U.LS.. 5338: (1964). What Reynolds v.. Sims:actually held, however,

is. that: the: equal protection clause of the Federal constitution re-
quires: that: seats in both houses of bicameral state legislatures

be apportioned substantially on a:popuLation basis.’

An. important facet of any discussion of how this apportion-
ment. shoulld! be accomplished is whether such apportioned districts
should be single-member  or multi-member entities. There seems to
be' no- question of the iegality of either type of district. In
Reynolds itself, Chief Justice Warren indicated, in dicta admittedly,
that both types of districts could meet the constitutional require-
- ment::

""One body could?be'composed‘of'single—member
districts while the other could have at least
some multimember districts. (At page 577).....
Single-member districts may be the rule in one
State, while another State might desire to

- achieve some flexibility by creating multi- ‘
" member or floterial districts,” .(At page 579)

Again, in Fortson v. Dorsey, 379 U.S. 433((1965x;the same:

principle was confirmed by the court by a recitation of the above
- quote: from Reynolds, and as late as March 1, 1966, the issue was

laid to: rest in Harrison v. Schaefer (Docket No. 854, 1966 Term);

which affirmed a ruling by the United States District Court for
the District of Wyoming that the reapportionment of Wyoming's

ﬁpper House on a population basis did not require the sub-district—

-



ing of multi-member districts. ' On the same date, in Crawford

County v, Faubus and Alexander v, Faubus (Docket No, 941-942),

the Supreme Court affirmed a ruling of the Arkansas District Court
that the l4th amendment is satisfied by a plan that divides Arkansas1
into 44 lower house districts and 25 upper house districts, some of
which districts of both types contain one county, some of which

are represented byvmore fhan one member, but none of which varies

by more than 15% of the ideal population per represéntative'ratio,

Legally it would seem, that in the creation of districts in
a search for true constitutional approtionment, one is not limited
to districts represented by single members, but rather those with
multi-members can be considered, provided that votér equality is

maintained.

ADVANTAGES AND DISADVANTAGES

There is'no‘easy‘or simple solution as to whether a
single-member or multi-mémber district should be used. The issue
is again one of those that have their basis in political practicality ,
and cannot be easily resdlved in a vacuum, Consideration must be
given to many factors, none the least of which arevthe gquraphic,
econbmic and'political conditions that exist in any state. Perhaps
the most cogent and yet the most simple method of pl;cing this‘qqes+
tion in its proper perspective in the over-all scheme of reapportion-
ment is by étating the accepted pros and cons that have been advanced
by the political scientists in the never-ending discussion that.goes

on with respect to the practicality of each type of district. It

must be remembered that these so-called pros and cons ‘are, in



essence, merely the basically unproven hypothetical arguménts which

are raised by the defenders of'the two eésentially‘different concepts,

It is said that the single-member district encourages ex-

~ cessive provincialism since its constituency is usually small, and
the interests in the district are considerably less diveﬁse, A
fepresentative of such a district is, therefore, forced to main-
tain a viewpoint that is focalized on hjis comparatively émall_district,
and because of the essentially provincial problems of hié small
diétrict is more conscious of loéal issues at the expense of the
larger community. It follows naturally that he is more Susceptible
to local pressure groups that by virtue of their size may comprise
a majority in a small district and.may be a very small minority in.
the state at large. This, of course, muét be counterbalanced by

the fact that the minority groups themselves must be conqidered.and‘

can be more effective politically in the small single-member district,

‘
'In a multi-member district, minority voting strength can
be effectively dulled by the over-all interest of the community,
section or even county that would comprise such a district. There
is considerable force for the argument, however, that inja multi-
member district any strong minority group can infiuence all the
members of a district, which condition might, in the long run, be
bettér for the minority than merely having the provinciai allegiance

of a single representative in a comparatively small district.
|
It is alleged that the single-member district, because of

. . | _
its comparative size, produces less able candidates than the multi-

‘member district, the choice of candidates being limited by the very
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size of the district, and since the multi-member district serves a
larger constituency, candidates need to be more sophisticated in ' i

order to be able to grasp the over-all problems of a larger district.

In fairness, however, to single-member districts, voters
in such districts uéually have greater personal contact with their
representatives, and so the legislator oftentimes reflects more
directly the views of his constituents. But, we are advised that
in single-member districts it is often that the emphasis rests
solely on the personaiity of candidates‘rather than ﬁpon issues, and
all too often, the candidates in single—member districté reflect
basically the same views, that is, the views of a ma jority in the
district. In this so-called personality conteét; in the single-
member district, an incumbent-representative, because of the close
personal contact with his constituents, is able to perpetuate him-
self in office and thereby weakens the principle of political-
party influence in the district. All too often the representative
finds his loyalties to his constituency greater than his loyaltyv
to a community, a section, or a district, and of course,. greater
than his loyalty to his political party and the principles which

it espouses.

Departing from the theoretical analysis of a candidate in
a single-member as opposed to a-multi;member district, certain
pbliticai'considerations arise which have a more direct impéct upon
the choice of diétricts. For example, from our experience here in .
New Jersey, it is doubtless that’single—member districts as such
would requlre more geographic manlpulatlon than do multl member

districts as populatlon growth and shifts occur, and hence the present ,

» .

spectre of''gerrymandering' arises to a much greater extent.
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Single-member districts can be reasonably assumed to re-

quire periodic geographic adjustmenf to maintain the ideal ratio of
representatives to people. The-multi-member district, on the other
hénd, can more readily be used as a method to preserve existihg
polifical.sub—divisions, or districts that might initially bé.selected
by the.simple expedient of altering the number of represgntatives

from any given district.

Multi-member districts more aptly reflect the Viéwé of the
over-all majority in a state, and conversely, single-member diétricts
seem to have the tendency to produce electioﬁs which do not éccurateiy
reflect the power of the majority in the legislature. Such a result
is obvious when a minority party, for example, achieves narrow
victories in a large number of small constituenties, while a party
which represents the populous majority might obtain landglide

victories in the remainder. ' '

As indicated by Chief Justice Warren in Reynolds v. Sims,

a valid argument can be made for using both methods in the appor-
tionment of state legislatures. This can be done through the
medium of single-member districts in one house and multf—member
districts in the other, such as our New Jersey legislature was
formerly constituted, or a combination of both in both hbuses of
the legislature. There are those who say, that in achieving viable
bicameralism, the character of each house should vary iﬂ the method

in which legislators are chosen,.

CONCLUSION

It would seem that both single- and multi-member districts

may validly be utilized in the creation of .a bicameral Legislature
!
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in conformity with the Constitution of the United States. Which

type of district is better suited cannot be decided in the abstract.
There can be no argument wifh‘the propbsition that a diétriCt shéuld
ideally be reasonably compact,.COntiguous and homogeneous'and must
provide its electors with substantial voter equality. In approaéhihg
these goals, we should not readily tear down the sub—divisioné'bf

an area that have functioned for a long period of time and Which has
created electors who are essentially homogeneous. It is within this
area of discourse that a decision must be made whether to utilize

single- or multi-member districts.
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PRESENT LEGISLATIVE ORGANIZATION

DESCRIPTION AND REPRESENTATION ANALYSIS

Samuel A. Alito
Research Director
© Division of Legislative ‘Information and Research"

"The Interim Legislative District and Apportionment Act'l
established, for the years 1966 and 1967 pending the formulation
and'addption of a permanent plan, a temporary legislature'compriéed
of

1. a Senate of 29 members apportidned among 14 Senaté
districts, each district including 1, 2 or 3 whole
counties and each district electing at-large 1, 2,
3 or 4 Senators;2 and

2. a General Assembly of 60 members apportioned among
the State's 21 counties, with each county electing

at-large 1 to 9 assemblymen.3

The composition of the GeneralvAssembly established by law
in 1961% was adopted by reference in '"The Interim Legislative
District and Appoftionment Act'". This 1961 act specified that
60 assemblymeﬁ shall be apportioned among the 21 counties according
to the Method of Equal Proportions,5 the method devised for, and
used in, apportioning the 435 members of the United States House of
.Répresentatives among the 50 states.® Granted that each district
shall be entitled to at least 1 representative, this‘methpd is
generally regarded as one of the fairest, if not the faireét, method
of assigning a given number of representafives among a given number

of districts.’



Measuring Representation

Until the recent past, most measufements‘of representation
or malrepresentation concerned themselves‘with situations involving.
a guarantee of at least 1 representative per district, regardless
of population. During the past decade or so, and particularly.since

Baker v. Carr,8 the following have been the more common measures

employed:

1. Proportionate population deviation. This may be expressed
.as the population of each district divided by the popula-
ftiOn of the mean, or ''ideal', district, in various forms
fo.produce comparative mixed numbers, fractions, or
percentages.9 Where multi-member districts are used, as
ih both the Senate and General Assembly, it is expressed
as the pbbulation represented by each representative divided
by the mean, or '"ideal' population represented By each |
representative. In Table I, this method is applied to the
present Interim Senate; in Table II, to the 1965 Senate.
In Teble III, it is applied to the General Assembly. The
last column in each of these tables lists the per cent of
deviation of the number of peeple represented by each
representative from the mean or '"ideal' population per
representative. A plus (+) per cent indicates

underrepresentation; a minus (-) per cent, overrepresentation.

For comparison purposes, these percentages of population -

deviation may be expressed as follows:



In terms of range--
Present Senateﬁ -20.9% to + 27.3%, or - 48.2%
1965 Senate :  -83.2% to +219.7%, or 302.9% '

Assembly . :  -52.0% to + 42.5%, or 94.5%

In terms of mean--

. Present Senate: 310.9%

1965 Senate : 168.3%

Assembly : Foo.ug

Seats deserved. This is obtained by multiplying each
dlStrlCt s proportlonate share of the total State populatlon
by the total number of seats allotted The number of seats

deserved can then be compared w1th the actual number‘

allotted. (See columns 2 and 3 in Tables I II and II1.)

The theoretiCal minimum percentage of the people of the
State that can elect a bare majority of the mehbers of a
house.lo This is obtained by’adding the populations
represented by each representative, starting with the most

overrepresented and proceeding toward the most under-

. represented until a bare majority of representatives is

counted. (See Tables IV, V and VI.):

Present Senate: 47.2% (The '"ideal' is 15 + 29, or 51.7%)

b

1965 Senate’ " : :19.0% (The "ideal'" was 11 £ 21, or 52.4%)
Assembly . ' : 1. 46.5% (The '"ideal'" is 31 4 60, or 51.7%)



T

Ratio of largest to smallest population per representative.
This is obtained by dividing the largest population per |

representative by the smallest population per representative:

Present Senate: 165,561 to 266,392, or L to 1.609
1965 Senate : 48,555 to 923,545, or 1 to 19.021

Assembly : 45,555 to 143,913, or 1 to 2.964

Total representation index. Recently, various devices to
measure total representation, i.e., representation in both - -

houses of a bicameral législature, have been suggested.

Justice Clark, in Baker v. Carr,ll suggested such a method. -

He would tdtal the seats allotted»to each‘county in bbth
houses and then proceed to compare,these county totals by
one or more of the above methods. In multi-county
districts, he would apportion the total number of seats

equally among the member counties, regardless of population.

(See Table VII.) Justice Harlan, in Baker v. Carr,l2 would
apportion the total number of seats in multi-county ‘
districts among the member counties proportionately on the .

basis of their comparative populations. (See Table VIII.)

These methods, andlothers developed to measure total
representation, are based on a number of assumptions, which'
may or may not be‘aéceptable: (a) that membership in the |
upper house andvthé lower house are substantially»equal.-

in weight, (b) that constituents in single-member and

multi-member districts, granted equal populations‘per




, |
representative, are equallyfrepresentéd, and (c) that

underrepresentation in one house can be balanced by a

'comparable¢overrepresentation in the other hbuse.

, _ .
County ratio index.l3 A more sophisticated and, perhaps,

a more meaningful measure of total county representation

is the county ratio index. (See Table IX.) Théreiﬁ, the

per cent of the State population in each county, the

per cent of each county's voting power in theflower house

(obtained by dividing the number of repfesentatives allotted

to the county by thé‘total membership of the hoﬁse), the

- per cent of each county's voting power in the{upper house,
| ’ .

and the mean per cent of these two voting powérs are

compared. The last column in Table IX lists the county

population ratio (i.e., the mean,pef cent of'power of

-

‘each county in both houses divided by the;perggént'of the 

State population). An index of 1.000 would reflect the
ideal representation; an index of less than 1.000 would
mean underrepresentation, and one of more than 1.000,

overrepresentation.

Other methodologies‘iﬁvolVingIConSidération of factors .
other than population; e.g., compactness and ¢Qntiguity,-
h'-awfe,_be_e,:risugges,’t:ed.l-"+ ’ L .
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11.
12.

13.

14,
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FOOTNOTES

P.L. 1965, c. 19; N.J.S.A. 52:10B-1 et 'seq. (set forth in appendix).

See "Interim Senate' map in appendix.
See "Interim Assembly' map in appendix.
P.L. 1961, c. 1; N.J.S.A. 52:10-4 et seq. (set forth in appendix).

For a description of the Method of Equal Proportions, see
Schmeckebier, Lawrence F., Congressional Apportionment.
Washington, D. C.: The Brookings Institution, 1941; Law and
Legislative Reference Bureau, New Jersey Leglslatlve Reapportion-
ment.... Trenton: Nov. 1957; Law and Leglslative Reference
Bureau, What Is The Fairest MEthod Of Reapportioning the General
Assembly Seats Among The Counties?: Trenton, Mar. 1960. ,

2 U.S.C.A. 2a.
Note 5, above.

369 U.S. 186.

Thé reciprocal of this, i.e., population of the mean district
lelded by the population of the district, is employed by
David, Paul T. and Elsenberg, Ralph, Devaluatlon of the Urban
and Suburban Vote: Univ. of Virginia Press, Bureau of Publlc
Administration, 1961.

Dauer, Manning J. & Kelsay, Robert G., ”Unrepresentatlve States'",
Ly Natlonal Munlclpal Review 571-575, 587.

369 U.S. 255.
369 U.S. 340.
Clem, Alan L., "Measuring Leglslatlve Malapportlonment- In Search

of a Better Yardstick', 7 Midwest Journal of Political SCLence 125
(1963).

Weaver, James B. & Hess, Sidney W., "A Procedure for Nonpartisan
Districting: Development of Computer Techniques', 73 Yale Law
Review 288 (1963); Nagel, Stuart S., "Simplified Bipartisan
Computer Redistricting', 17 Stanford Law Review 862 (1965).
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LAWS 1965 REGULAR sEssioN ~ Ch. 19

INTERIM LEGISLATIVE DISTRICT AND
APPORTIONMENT ACT OF 1965

CHAPTER 19
‘SENATE NO. 275

An Act providing for the representation of the people of this State in a
temporary New Jersey Legislature. ’

Be it enacted by thc Senate and General Assembly of the State of New Jersey:
This act shall be known and may be cited as “The Interim Legislative Dis-
trict and Apportionment Act of 1965.” )

2.
The Legislature for the legislative years 1966 and 1967 shall consist of a
Scnate and General Assembly as.in this act provided.

3.

The General Assembly is herchy constituted and continued as heretofore
and the members of the: General Assembly to be elected at the general elee-
tion to be held on November 2, 1965 shall be in the same number and in the
same apportionment among the sceveral counties as heretofore certified by the
Secretary of State to the several county clerks pursuant to the provisions of
chapter 1 of the laws of 1961,

4. .
The Scnate shall be composed of 29 members to be clected from 14 Scnate
districts, constituted and apportioned as follows:

First. The counties of Atlantie, Cape May and Gloucester shall constitute
and be called the first district and shall he entitled to 2 members of the Senate.

Second. The counties of Cumberland and Salem shall constitute and be
called the sccond distriet and shall be entitled to onc member of the Senate.

Third. The county of Camden shall constitute and be called the third dis-
trict and shall be entitled to 2 members of the Scnate.

Fourth. The county of Burlington shall constitute and be called the fourth
district and shall be entitled to one member of the Senate.

Fifth. The countics of Monmouth and Occan shall constitute and be called
the fifth district and shall be entitled to 2 members of the Scnate,

Sixth. The county of Mcrcer shall constitute and be called the sixth dis-
trict and shall be entitled to one member of the Scnate. )

Seventh, The county of Middlesex shall constitute and be called the seventh
district and shall be entitled to 2 members of the Senate.

Eighth, The countics of Hunterdon and Somersct shall constitute and be
called the eighth district and shall be entitled to one member of the Senate.

Ninth. The county of Union shall constitute and be called the ninth district
and shall be entitled to 2 members of the Senate. ’ )

Tenth. The counties of Morris, Sussex and Warren shall constitute and
be called the tenth district and shall be entitled to 2 members of the Senate.

Eleventh., The county of XEssex shall constitute and be called the eleventh
district and shall be entitled to 4 members of the Senate.

Tweclfth. The county of Hudson shall constitute and be called the twelfth
district and shall be entitled to 3 members of the Senate.

Thirteenth. The county of Bergen shall constitute and be called the thir-
teenth district and shall be entitled to 4 members of the Scnate.

Fourteenth. The county of Passaic shall constitute and be called the four-
teenth district and shall be entitled to 2 members of the Senate,

31. N.J.S.A. 52:10B-1 to 52:10B-9.
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5. , :

Where any Senate district is comprised of 2 or more counties and is entitled

to 2 members of the Senate, no political party shall nominate more than one

candldate from among the residents of any one county. : !
6. ) ‘

No person shall be a member of the Senate who shall not have attained the
age of 30 years, and have been a citizen and resident of the State for 4 years,
and of the district for which he shall be elected for 1 year, next before his
election, and unless he be entitled to the right of suffrage.

7.

Candidates for election to the Senate shall be nominated at the primary
election for the general election or directly by petition in the same manner and
subject to the same provisions heretofore applicable to the nomination of can-
didates for State Senator pursuant to the provisions of Title 19 of the Revised
Statutes except that all nominating petitions shall be signed by legally quall-
fled voters of this State residing within the respective Senate districts, shall
be filed with the Secretary of State, and in the event of a vacaney among can-
didates nominated at the primary election, however caused, the candidate
shall be selected by the county committee or committees of the political party
in the county or counties, as the case may be, constituting the Senate district
wherein such vacancy occurs, subject to the residence requirements provided
‘by this act.

8.

The Secretary of State shall within 8 days after the cffective date of this act
direet and cause to be delivered to the several county clerks and the county
boards of elections a notice stating that members of the Senate and General
Assembly arc to be elected at the gencral election to be held on November 2
1965 and certifying the number of members of the Senate and General As-
sembly to which each county or the district of which the county is a part is
entitled. Immediately upon the receipt of said notice and certification, each
county clerk shall cause a copy thereof, certified under his hand to be truec
and correct, to be dclivered to the clerk of each municipality in the county.

9.

When a vacancy shall happen in the Scnate in the representation of any
Senate district comprised of one county, it may be filled as heretofore and if
comprised of 2 or more counties it may be filled as heretofore, except that if
' the board of chosen frecholders of any county within the Senate district shall
signify in writing to the Governor, in case the vacancy occurs during the recess
of the Legislature, or after the gcneral election, and before the commence-
ment of the next legislative year, or to the Senate, when in session; the de-
sire of such board that the vacancy shall be filled, then the .Governor, or the

Senate, as the case may be, shall forthwith, after such signification, issue

such writ. Upon the issuance of a writ of election to fill such vacancy, the
Secretary of State shall cause copies thereof, certified by him to be true and
correct, to be delivered to the county clerk and county board of elections of the
county or counties, as the case may be.

0.

This act shall take effect immediately.

Approved and effective April 12, 1965.
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New JerseyIRevised Statutes 52:10-3 et seq.

D& 10-3 STATE GOVERNMENT

52:10-3. Short title : ' ,
.«'This act1 shall be known and may be referred to as “The General Assembly
Kpportionment Act.” L.1961,¢ 1, p. 11, § 1.

1 Sectlong 62:10-3 to 52:10-10.
Effective date see § 52:10-10.

Federal census, sce section 52:4-2 and ° peal sections 52 10-1 and 52:10-2 of thle

note thercunder, Revised Statutes. L.1961, ¢, 1, p
YTitle of Act: Lihrary references
An Act to implement Article IV, Sec- States ¢&==27.

don 111 of the Constitution and to re- - C.J.S. States § 31. . . . !

§2:10-4. Number of members ' !
The General Assembly shall consist of 60 members who shall be nppor-

tioned among the several counties as nearly as may be according to the num-.

ber of their inhabitants, but each county shall at all times be entitled to no

{css than 1 membcr. L.1961, ¢. 1, p. 11, § 2.

Ulbrary references )

States ¢&27.
C.J.S. States § 31.

62:10-5. Determination of number of members from each county

(a) Within 10 days after the effective date of this act, according to the

1000 census, and within 30 days of the promulgation by the Governor of the

. gertified totals of the number of inhabltants of each county according to the
next and each subsequent decennial census made by the United States Gov-
ernment, the number of members of the General Assembly to which each
county shall be entitled, shall be determined as nearly as may be according
to the Method of Equal Proportions, described in subsection (b). !

b. Each county shall first be allotted 1 member. A priority list for tbe
assignment of the remalining members shall then be determined in the fol;
lowing manner. The population of each county shall be divided successively
by the square root of the product, commonly referred to as the geometric mean,
of each pair of successive integers beginning with 1 and 2 and following with
.2 and 3, 3 and 4 and with like successive pairs of integers until the number .
: of. quotients so calculated for each county exceeds the total number of mem-
bers to be allotted to that county. The quotients so calculated for all the
" counties shall be arranged together in 1 order of magnitude, beginning with
- ‘the largest, to form the priority list. One remaining member shall then be
assigned for each quotient in the priority list, beginning with the largest, un-
. til the total number of 60 members shall have been allotted. L.1961, . 1, p. 11,
- A ) '

Library references
. States 27.
J S. States § 31i.

i

62 Io—G. Certlﬁcaﬂon of number of memhers to county clerks
The Secretary of State shall certify to the several county clerks the
"number of members of the General Assembly to which each county is en-
‘titled.” From the date of the certification of the Secretary of State, each
- county shall be entitled to elect only the number of members of the General
Assembly so certified to the county clerk unless such certification shall be
made within the 40 days immediately preceding the general election at which
members of the General Assembly are to be elected In which case such cer-
“tification shall not be in effect for that general election. L. 1961 c. 1, p. 12 § 4.

Library references
States €227,
C.J.S. States § 31.

52:10-7. Ballot changes

If the certification of the Secretary of State is made after the last day
provided in the general election law for the filing of petitions for nominations
. at the primary election for the general election at which the members of the
General Assembly are to be elected but not later than 40 days before such genr



STATE GOVERNMENT 52: 10A—°,-l‘

eral -election, the followmg changes in the ballot can be. mnde but not late!
than 34 days before such general clection:
(a) In a county which is entitled to an increased number of members of
‘the General Assembly, cach political party which nominated a candidate for
" the General Assembly at such primary election may designate, in the, samo
‘manner provided in the general election laws for the filling of vacancies nmong
candidates nominated at a primary election, as many additional candidatés
for the General Assembly as the county is entitled to additional members of
the General Assembly. Candidates for the General Assembly may also be
nominated directly by petition in accordance with the provisions of the gen-
«eral election laws, except that such petitions may be filed with the count,y
clerk no later than 34 days prior to the general election. "
(b) In a county which is entitled to a decreased number of members of thol
General Assembly, the county committee of each political party which nom:"
inated a candidate for the General Assembly at such primary election may
direct the county clerk to place on the official ballot only ds many names of
candidates of such party, commencing with the name of the candidate who
received the highest total vote at the primary election, as the county is ens

titled to members of the General Assembly. If the county clerk does not ro-"»

ceive such a direction no later than 34 days prior to the general election, the
names of all the candidates nominated at the primary election as well as dl-
rectly by petition shall remain on the official ballot. L.1901, c. 1, D. 12, §'6
Library referenceu

‘Rlections €16 . - ) N
C.J.8.Elections l 166 et. seq. i ‘
'52:!0—8. Electlon 6f members : RE

‘The member or members of the General Assembly of this State to which’
any county is entitled under the provisions of this act shall be voted for. b’m
the registered voters of the counties respectively, and the person or: persons’
recelving the highest number of votes In the county for such office shall be,
elected such-member or members, as heretofore. L.196G1, c. 1, p. 13, § 6. ’
Library references

h *

. Elections €2235. C.J.S. Elections § 221 et seq. e
© States €&=30. C.J.S. States § ‘34, :
52:10-8. Repeals Co C

Sections 52:10-1 and 052:10-2 of the Revised Statutes are repenlcd but

nothing herein shall be construed to reduce the term for which any member .

of the General Assembly was clected. L.1961, ¢. 1, p. 13, § 7.

52:10-10. Effective date; operative effect : e N

This act shall take effect immediately and shall be operative as to tbo
election of all the members of the General Assembly at the election to be held
in November 1961, and thereafter. IL.1961, c. 1, p. 13, § 8, approved Feb. 1,
1061, . L

w Jarsey State Library

s
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TABLE T

Interim Senate

(P.L. 1965, c, 19)

Col, 3.
209,199, the mean population per senator, i.e.. 6.066. 782 e 29,

2, [Col. 1 + 6,066,782] x 29.
3. P.L. 1965, c. l9

4, Col, 1
5. Col, 4

' . 24 ‘ 3. . . he . ’ 50_ K :
. : . Senators  Senators = Population -  Per Cent
District - Population Deserved Allotted = Per Senator  Deviatic
I Atlantic . 160,880
Cape ‘May 48,555
‘Gloucester 134,840 ‘ 1 L
344,275 l.646 2 - 172,138 1707
II  Cumberland 106,850
Salem 58,711 : : . ~
165,561 791 1 165,561 =20.9
IIT Camden 392,035 1.874 2 196,018 -~ 6,3
IV Burlington 224,499 1,073 1 224,499 + 7.3
vV  Monmouth 334,401
Ocean 108,241 ‘
: L2, 6042 2,116 2 221,321 + 5,8
VI  Mercer 266,392 1,273 L 266,392 +27 .3
VIT Middlesex L33,856 2,074 2 216,928 + 3.7
VIII Hunterdon 54,107
Somerset 143,913 -
T98.020 o OL7 1 /198,020 = 5.3
IX Union 504,255 24410 2 252,128 +20,5
X Morris - 261,620
Sussex L9,255
Warren 63,220
, 374095 1,788 2 187,048 ~10,6
X1  Essex 923,545 L,415 L 230,886 +10.4
XTI Hudson 610,734 2,919 3 203,578 - 2,7
XIII Bergen 780,255 3,730 . 4 195,064 - 6.8
XIV Passaic 406,618 1,944 2 203,309 - 2.8
6,066,782 29.000 29 209,199 * 9.
l@ 1960 Federal census,



- County

Atlantic -

Bergen

Burlington

Camden
Cape May

Cumberland
Essex
Gloucester
Hudson
Hunterdon

Mercer
Middlesex
Monmouth
Morris
Ocean

Passaic
Salem
Somerset
Sussex
Union
Warren

- 14 - -

I1

TABLE

1965 Senate

2,

160,880
780,255

224,499

392,035

" 48,555

106,850
923,545
134,840
610,734
54,107

266,392
433,856

334,401

261,620
108,241

406,618
58,711
143,913
149,255
504,255
63,220

6,066,782

l; 1960 Federal Census,
« [Col, 1 « 6,066,782] x 21,
3 1947 Const,, Art. IV, Sect. IIL, par. l.

Lo Col, 3 + 288 894 the mean populatlon per senator, i.e., 6,066 782

Senators

3.

Senators

Deserved

357
2,701
o777
1.357
.168

0370
3.197
468

20114

.187

0922
1,501
1,157

« 906

.375

1,407
0203
- 498
0170

1.745
0219

Allotted

PHERRRE RPREREHE RPRREREE R R

N
=

L,

Per Cent of
Deviation

- 43.3
+170.0
- 22,3
+ 35,7
- 83,2

- 63,0
+219,7

11 + + &
o =u
NoOULo N

. o o o & o

[0 o IO, BN BN
WOoOwo
e o o

THUONNN UFENH®©

P +1 11 +
N~
®

-]

1+
o |
©
-]
w

- 21, .

-
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~ INTERIM ASSEMBLY

PL.I1961,c.1; PL.1965.c.19

] COUNTIES
60 ASSYMN

SOMERSET |
143 913

1

BURLINGTON
224,499

CAMDEN
332,035

2

GLOUCESTER
134 840

i

ATLANTIC
160880

"CUMBERLAND
106 850

Srare Torac
6,066,782
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TABLE TIT1IT

General Assembly

(P.L. 1965,c. 19; P.L. 1961, c. 1)

2. Assembly 3:.Assembly 4.Population 5.Per cent

1. ' seats seats per of
County Population Deserved Awarded Assembl yman Deviation
Atlantic 160,880 1.591 2 80,440 ~20.5
Bergen 780,255 7.7L7 7 111,465 +10.5
Burlington 224,499 2.220 2 112,250 = +11.0
Camden 392,035 3.877 I 98,009 e 3.1
Cape May 48,555 .480 1 48,555 ~52.0
Cumberland 106,850 1.057 1 106,850 + 5.7
Essex - 923,545 9.134 9 102,616 + 1.5
Gloucester 134,840 1.334 1 134,840 +33.4
Hudson 610,734 6.040 6 101,789 + 0.7
Hunterdon 54,107 .535 L 54,107 -46.5
Mercer 266,392 2.635 3 88,797 ~12.2
Middlesex 433,856 L4.291 L . 108,464 + 7.3
Monmouth 334,401 '3.307 3 111,467 +10.2
Morris 261,620 2.587 2 - 130,810 +29.4
Ocean 108,241 1.070 1 108,241 + 7.0
Passaic 406,618 L.021 L 101,655 + 0.5
Sal em 58,711 . 581 1 58,711 -41.9
Somerset 143,913 1.423 1 143,913 +42.5
Sussex 49,255 Ju87 .1 L9,255 ~51.3
Union 504,255 4,987 5 100,851 - 0.3
Warren - 63,220 .625. L 63,220 ~37.5
+

6,066,782 60.000 60 101,113 -10.9
1. 1960 Federal Census
2. [col. 1 = 6,066,782] x 60
3. P.L. 1965, c. 19; P. L. 1961, c. 1
L, Col. 1l = COl- 3 :
5. Col. 4 3z 101,113, the mean population per assemblyman i.e.,

S pop P 6, 066’782 : 60.




Cum,

(]

100,0

97.3

ol , L4
91,6
88,5

8504
82,2
79,0
75,8
"+ 7266

. 69,3
66,1
62,8
59,5
56,1

52,8
49 i
46,1
42,5

38,9

35,3
31.6
27,9
24,1
"+ 20,3

16,5
12.7

Cumulative
Population No.
6,066,786 29
5,901,225 28
5,729,087 27
5,556,949 26
5,369,901 25
5,182,853 24
L,987,789 23
4,792,725 22
4,597,661 21

4,402,597
4,206,579 ° 19
4,010,561 18
3,812,541 17
- 3,609,232 16
3,405,923 15
3,202,345 14
2,998,767 13
2,795,189 12
2,578,261 . 11
2,361,333 10
2,140,012 9
1,918,691 8
1,694,192 7
1,463,306 6
1,232,420 5
1,001,534 4
770,648 3
518,520 2
266,392 1

N
(@)
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TABLE 1V

Present Seﬁate

Population Cumulative

Senator Represented No. Population-
Sal~Cumb 165,561 1 165,561
Gl-At~CM 172,138 2 337,699
Gl-At~CM 172,138 3 509,837
Mor-Sus~War 187,048 L 696,885
Mor~Sus=~War 187,048 5 883,933
Bergen 195,064 6 1,078,997
Bergen 195,064 7 1,274,061 .
Bergen 195,064 8 1,469,125
Bergen 195,064 9 - 1,664,189
Camden 196,018 10 1,860,207
Camden 196,018 11° 2,056,225
Somw~Hunt 198,020 12 -~ 2,254,245
- Passaic 203,309 13 2,457,554
Passaic’ 203,309 14 2,660,863
Hudson 203,578 15 = 2,864,441
Hudson - 203,578 16 3,068,019
Hudson 203,578 17 3,271,597
Middlesex 216,928 18 3,488,525
Middlesex 216,928 19 3,705,453
Monw~Oc 221,321 20 3,926,774
Mon=0c " 221,321 21 4,148,095
Burlington 224,499 22 4,372,594
Essex 230,886 23 4,603,480
Essex 230,886 ' 24 4,834,366
Essex 230,886 25 5,065,252
Essex 230,886 26 5,296,138
Union 252,128 27 5,548,266
Union 252,128 28 5,800,394
Mercer 266,392 29 6,066,786

43.9
4§72
50,8
53.9

57,5

61,1
64,7

68 .4
72,1
75.9
79.7
83.5

8733
91.5
9596

-+ 100,0
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TABLE V

1965 Senate

Jumulative Cumulative Population Cumulative Cumulative

Per Cent Population No. Senator - Represented No. Population Per Cent
100,0 6,066,782 21 Cape May 48,555 1 L8,555 o8
99.2 6,018,227 20 Sussex 49,255 2 97,810 1.6
98.4 5,968,972 19 Hunterdon 54,107 3 151,917 2.5
97.5 5,914,865 18 Salem 58,711 4L 210,628 3.5
96.5 5,856,154 17 Warren 63,220 -5 273,848 4.5
'95.5 5,792,934 16 Cumberland 106,850 6 380,698 - 6.3
93.7 5,686,084 15 Ocean 108,241 7 488,939 8.1
91.9 5,577,843 14 Gloucester 134,840 8 623,779 .10.3
89.7 5,443,003 13 | Somerset 143,913 9 767,692 12.7 .
87.3 5,299,090 12 ' Atlantic 160,880 10 928,572 15.3
84.7 5,138,210 - 11 Burlington 244,499 11 1,153,071 19.0
8L.0 4,913,711 10 Morris ' 261,620 12 1,414,691 23.3
76.7 L,652,091 9 Mercer 266,392 13 1,681,083 27.7
72.3 4,385,699 . 8. Monmouth 334,401 14 2,015,484 33.2
66.8 4,051,298 7 Camden 392,035 15 2,407,519 39.7
60.3 3,659,263 6 Passaic 406,618 16. 2,814,137 L6.4L
53.6 3,252,645 5 Middlesex 433,856 17 3,247,993 53.5
46.5 2,818,789 L Union 504,255 18 3,752,248 61.8
38.2 2,314,534 3 Hudson 610,734 19 4,362,982 71.9
28.1 1,703,800 2 | Bergen 780,255 20 5,143,237 8L4.8
15.2 923,545 1 Essex 923,545 21 6,066,782 100.0
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| TABLE VI

General Assembly

Cum. Cumulative Population Cumulative

% Population No Assemblyman Represented No. Population
100,0 6,066,784 60  Cape May 48,555 1 48,555
99.2 6, 018 ,229 59  Sussex 49,255 2 97,810
98 .4 5 968 974 58  Hunterdon ,._54 107 3 151,917
97.5 5,914,867 57 Salem 58,711 4 210,628
96.5 5,856,156 56 Warren ,63,220 5 273,848
95.5 5,792,936 55 Atlantic 80,440 6 . 354,288 -
94,2 . 5,712,496 54 . Atlantic 80,440 7 434,728
92.8 5,632,056 53  Mercer 88,797 8 523,525
91.4 5,543,259 52 Mercer 88,797 9 612,322
. 89.9 5,454,462 51 Mercer 88,797 10 701,119
88.4 5,365,665 50 Camden 98,009 11 799,128
86.8 . 5,267,656 49 Camden 98,009 12 - 897,137
85.2 5,169,647 48 Camden 98 009 13 995,146
83.6 5,071,638 L7 Camden 98,009 14 1,093,155
82.0 4,973,629 46 Union 100,851 15 1,194,006
80.3 4,872,778 45 Union 100,851 16 1,294,857
78.7 - 4,771,927 Ly Union 100,851 17 1,395,708
77.0 4,671,076 43 Union 100,851 18 1,496,559
75.3 4,570,225 42 Union 100,851 19 1,597,410
73.7 L,469,374 41 Passaic - 101,655 20 1,699,065
72.0 4,367,719 L0 Passaic 101, 655 21 1,800,720
70.3 4,266,064 39 Passaic 101,655 22 1,902, 375
68.6 L,164,409 38 Passaic 101, 655 23 2 004 030
67.0 4,062,754 37  Hudson 101,789 24 2.105.819
65.3 3,960,965 36 Hudson 101, 1789 25 2,207,608
63.6 3,859,176 35 Hudson 101,789 26 2,309,397
61.9 3,757,387 34 Hudson 101,789 27 2,411,186
. 60.3 3,655,598 33 Hudson 101,789 28 2,512,975
. 58.6 3,553,809 32 Hudson 101,789 29 2,614,764
56.9 3,452,020 31 Essex 102,616 30 2,717,380
55.2 3,349,404 30 Essex 102,616 31 2,819,996
53.5 3,246,788 29 Essex 102,616 Kyl 2,922,612
51.8 3,144,172 28 Essex 102,616 33 3,025,228
. 50.1 3,041,556 27 Essex 102,616 34 3,127,844
48.4 2,938,940 26 Essex 102,616 35 3,230,460
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TABLE VI
(cont?d)
Cumulative Population Cumulative - Cum.
- Population No. Assemblyman Represented  No. Population %
46.8 2,836,324 25 Essex 102,616 36 3,333,076°  54.9
45.1 2,733,708 24 Essex 102,616 37 3,435,692 56.6
43.4 2,631,092 23 Essex 102,616 38 - 3,538,308 58.3
L41.7 2,528,476 22 Cumberland 106,850 39 3,645,158 60.1
39.9 2,421,626 21 Ocean 108,241 40 3,753,399 61.9
38.1 2,313,385 20  Middlesex 108,464 41 3,861,863 63.7
36.3 2,204,921 19 Middlesex 108,464 42 3,970,327  65.4
34.6 2,096,457 18 Middlesex 108,464 43 4,078,791 67.2
32.8 1,987,993 17 Middlesex 108,464 Ly 4,187,255 69.0
31.0 1,879,529 16 Monmouth 111,467 45 4,298,722 70.9
29.1 1,768,062 15 Monmouth 111,467 46 4,410,189 72.7
27.3 1,656,595 14 Monmouth 111,467 L7 4,521,656 74.5
25.5 1,545,128 13 Bergen 111,465 L8 4,633,121 " 76.4
23.6 1,433,663 12 Bergen 111,465 L9 4,744,586 78.2
21.8 1,322,198 11 Bergen 111,465 50 4,856,051 80.0
20.0 1,210,733 10 Bergen 111,465 51 4,967,516 81.9
18.1 1,099,268 9 Bergen 111,465 52 5,078,981 83.7
16.3 987,803 8 Bergen 111,465 53 5,190,446 85.6
14.4 876,338 7 Bergen 111,465 54 5,301,911 87.4
12.6 764,873 6 Burlington 112,250 55 5,414,161 89.2
10.8 652,623 5 Burlington 112,250 56 5,526,411 91.1
8.9 540,373 L  Morris 130,810 57 5,657,221 93.2
6.8 409,563 3 Morris 130,810 58 5,788,031 95.4
L.6 278,753 2 Gloucester 134,840 59 5,922,871 97.6
2.4 1 Somerset 143,913 60 6,066,784

143,913

100.0
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TABLE. VIT

Senaté Plus General Assembly
Total County Representation
(P.L.1965, c.19; P,L.1961, c.l)

Per cent of
Deviation

Population
Per Seat

Seats

Senate
Seats

Assembly'
Seats.

Atlantic

Bergen;

Burlington-

Camden:
Cape May

Cumberland.

Essex .

Gloucester

Hudson:
Hunterddn

.Mercer-

. Middlesex
Monmouth:
Morris:
Ocean.

Passaic:
Salem:
Somerset:
Sussex:
Union:
Warren:

'Pbpulétfonf

160;,880:
780,255
224 499

392035
48 555

106,850
923, 545
L34, 340
610,734

54107
266,392

433,856
334,401
261,620.

108 241

406,618
58,711
43,913

49255

504, 255

63, 220
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| 6,066,782
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667
4 _.000
1.000
2,000

667

500
' 4.000

.667

3,000
.500

1..000
2,000
-~ 1.000
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1.000

2,000
.500
.500
.667

2,000
667

2.667
11.000
3.000
6.000
~1.667

1.500
13..000

1.667
9.000
1.500

4,000
6.000
4,000
2.667
2.000

6.000

1.500°

1.500
1.667

7.000

1.667

- 29,000

89,000

60,322 -
70,932
74,833

65,339
29,127

71,233
71,042
80,588
67,859
36,071 .

66,598
72,309

83,600
98..095

54,121
67,770

39,141

95,942
29,547
72 .036.
37,924

68,166
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TABLE VIII

Senate Plus General Assembly
Total County Representation
(P.L. 1965,c.19; P.L. 196l,c.1l) -

. Population  Per Cent
' ‘ -Assembly Senate Total per of
County Population Seats Seats* Seats Seat Deviation
Atlantic 160,880 2 .934 2.934 54,833 ~19.6
Bergen 780,255 7 4, 11. 70,932 + 4.1
Burlington 224,499 2 1. . 3. 74,833 + 9.8
Camden 392,035 L 2. 6. 65,339 - 4.1
Cape May 48555 1 .282 1.282 37,874 ~Ll L
Cumberland 106,850 1 .645 - 1.645 64,954 - L7
- Essex ' 923,545 9 L, 13. 71,042 + 4.2
Gloucester 134,340 L .784 1.784 75,303 +10.5
Hudson 610,734 6 3 _ 9. 67,859 - 0.5
Hunterdon 54,107 1 273 - 1.273 42,504 . ~37.6
Mercer 266,392 3 1, L. 66,598 ~ 2.3
Middlesex 433,856 ° L 2. 6. 72,309 + 6.1
Monmouth 334,401 3 1.511 4,511 74,130 + 8.7
Morris 261,620 .2 1.398 3.398 76,992 +12.9
Ocean 108,241 1 .489 1.489 72,694 + 6.6
Passaic L06,618 4 2. 6. 67,770 - 0.6
. Salem 58,711 1 .355 1.355 43,329 ~-36.4
Somerset 143,913 1 727 1.727 83,331 +22.2
Sussex 49,255 1 264 1.264 '38,968 -42.8
Union 504,255 5 2. 7. 72,036 + 5.7
Warren 63,220 1 .338 1.338 47,250 -30.7
. + .
6,066,782 60 29.000 89.000 68,166 -15.0

'*In multi-county Senate districts, district seats apportioned
among member counties in proportion to county populations.



TABLE IX

Senate Plus General Assembly
"County Ratio Index"
(P.L, 1965, c. 19; P,L., 1961, c. 1)

L : » Differentia18

5 3 Per Cent 5 ¢ Mean %" Between 9

- Per Cent No. of’ of No., of Per Cent of Power Representa- County
1 of State Assembly Assembly Senate of Senate in Both tion and Pop. PoOpD.

County Population Pop., Seats - Power Seats Power Houses Ratlo Ratlo
Essex 923,545 15,223 9 15,000 4,000 13,794 14,397 ~¢826 + 946
Bergen 780,255 12,861 7 11,667 4,000 13,794 12,731 -,130 990
Hudson 610,734 10,067 . 6 10,000 3.000 10,345 10,173 +,106 1,011
Union ' 504,255 8.312 5 8.333 2,000 6.897 7,615 we679 «916
Middlesex 433,856 7.151 L 6.667 2,000 - 6,897 64782 »e369 « 948
Passaic L06,618 6.702 L 6,667 2,000 6,897 = 6,782. +.,080 1.012
Camden 392,035 6.462 L 6,667 2,000 - 6,897 6,782 . +.320 1,050
Monmouth 334,401 5.512 3 5,000 - 1,510 5.207 - 5,104 w408 «926
Mercer 266,392 4,391 3 5,000 - 1,000 3.448 L,224 wel67 962
Morris 261,620 4,312 2 3.333 1.398 4,821 L,077 «e235 o 946
Burlington 224,499 3,700 2 3.333 1,000 - 3.448 3.391 «,309 .916
Atlantic 160 ,880._ 2,652 2 3.333 . 934 3.221 3,277 +,625 1,236
Somerset - 143 913 2,372 1 1,667 727 2,507 2,087 -~¢285 880
Gloucester 134 840 - 2,223 1 1,667 780 2,690 2,179 - 0Ll 980
-Ocean - '108,241 1,784 1 1,667 «490 1,690 1,679 «.105 « 941

- Cumberland 106,850 1,761 1 1,667 «645 2,224 1,946 +.185  1.105
* Warren 63,220 1,042 1 1,667 - .,338 1,166 1,417 - +,375 1,360
Salem 58, 711 . 968 1 1,667 . 355 1,224 L.446 +,478 l.494
Hunterdon 54 107 892 1 1,667 273 <94l 1,304 +.,412 1.462
Sussex - 49 255 «812 1 1,667 264 , 910 1,289 +.,477 1,587
Cape May ' 48,555 800 1 1,667 282 972 1,320 +,520 1,650

100,000 29,000 100,000 100,000  =,339

o)}
o

6,066,782 100,000

_gz_



TABLE IX
" (cont®d)

O 0N NN =

1960 Federal Census.

Col. 1 + 6,066,782,

P.L. 1965, c. 19 P L. 1961, c. 1.
Cols 3 + 60, :

P,L. 1965, c. l9 P L, 1961, c. 1; in each multl-county district, the number of senators as31gned
to district is apportloned among the member counties on the ba31s of their relative populations.

Col. 5 « 29,

[Col, 4 + Col. 6] : _ _ :

‘Col. 7 = Col, 2. ) . : . o ’ o _
;Col 7 « Col, 2. A : .



THE BASIS OF LEGISLATIVE APPORTIONMENT (INHABITANTS, CITIZENS,

REGISTERED VOTERS, ACTUAL VOTERS OR OTHER)

Lewis B. Thurston
Research Associate
D1v151on of Leglslatlve Information and Research

)

The historic Supreme Court dec1slons on leglslat1Ve reappor—

tlonment in Reynolds v Sims (377 U.S. 533) and allled cases ralsed

aS‘many or more questlons than they answered. One of the unanswered

~quest10ns is: "What should be the bas1s of leglslatlve apportlonmentf

1nhab1tants c1t1zens, registered voters, actual voters or some

other measure?"

'In requiring that both houses of a state legislature be

apportioned substantially on a population basis, the Court deelafed;

"We hold that, as a basic constitutional standard, the
Equal Protection Clause requires that the seats in the
houses of a bicameral state legislature must be apportioned
on a population basis. Simply stated, an individual's

~-right to vote for state legislators is unconstitutionally
impaired when its weight is in a substantial fashion
diluted when compared with_votes of c1tlzens living in
other parts of the State. nl

;pnfortunately, however, the Court has been vague about the word

"population'. 1In Reznold§; the Court used "numbers of people',

'yoters'", "citizens' and '"qualified voters" as if each were synonyms

for "populatien"."ELseWhere in the same opinion, the Chief Justice

used the phrase '"residents, or citizens, or voters' as if the terms

were’distinguishable.

Inhabitants, citizens, registered voters and voters are among:

the bases of legislative apportionment that have been and are employed
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by the states in apportioning the seats of a state legislature, .

For very practical-reasohs,'most states, including New Jersey,z‘

use "inhabitants', as enumerated by'thé U.S. Bureau of the Census.

v

The ambiguity of the Reynolds decision and the lack of any later
judicial clarification cast é shadow of doubt as to whether all of
these bases or only some or one of them is constitutiénally acceptable.
‘Can a state use 'citizen population" or '"registered voters'" or ''votes
cast in the last gubernatorial election' or another baée other than
inhabitants? If indeed it éan, then what arevthe comparative merits

of each of these various permissable alternatives?

Definitions of. Population

While the reapportionment situation 'in the various states has
changed constantly in the period subsequent to the Reznolds‘decision,

3. indicated that 30 states use some definition of

a recent survey
population in apportioning both houses of.their legislétures and 48 - .
states employAthis standard in some measure in one house; ~The |
definitions of populétion vary, but the great majority, 72%, use

total population figures. The table below delineates the definitions

used and the number of chambers apportioned by the use of each.“‘

Criteria- Number of Chambers
Total population ' ' 56

Total population, nontaxed Indians
excluded : _ 3

Total populatibn, aliens excluded -3
Total population,. nontaxed Indians
and aliens excluded 3



Criteria-Continued Number of Chambers

Total population, Indians not taxed
and members of the Armed Forces 2

Total population, aliens not eligible for

naturalization excluded : ' 1
Male inhabitants 21 years and over 2
Civilians only 1
Qualified voters 3
ngal votérs 2
Qualified electors 1
Votes cast for Governor in last general

election 1 ‘

78

Table 16' of the Apﬁendix contains a very brief synopsis of
the definitions of population employed in the apportionment formulas

of the states prior to Reynolds.

- These definitions suggest three basic standards:

1. The most common standard is the total population,
using the number of inhabitants reported by the Bureau
of the Census in its decennial censuses. If some
"adjustment" is to be made, the census figures may exclude
aliens, Indians not taxed, inmates of mental institﬁtions
or prisons, or college students. New Jersey uses the
unad justed census data, New York ﬁses "citizens', Minnesofa
excludes nontaxable indians, North Carolina omits both
aliens and Indians not taxed, Washington excludes Indians’

" not taxed and military personnel in active service, and

Maine omits students and military personnel and their

dependents not having a fixed residence in the State and

foreigners not naturalized.
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2, A second standard is the number of persqns qualified
to vote. This can be defined as the number of registered
voters. Several states use "qualified voters' as the
standard, Indiané counts only male inhabiténts 21 years of
age and over, while Massachusetts uses ''legal voters'". A
U.S.vDistrict Court in Hawaii recently upheld the use of
"registered VOtersﬁ in the reapportionment of that staté's

lower house.’ -

3. . The third standard is the number of actual voters.
An election or elections for one or more state offices,
usually governor, senator.or representative, are seleéfed_
and the number of votes cast therein is used as the |
apportionment base. The on}y legislative body now employing
this standard is the Arizona House of.ReprgsentatiVés,

which uses ''votes cast in the last gubernatorial election".8-

A Federal District Court in New York, however, recently
struck‘down_a reapportionment plan for that state's legis-

lature that contained a similar provision.?-

The Constitutionality of Various Apportionment Bases

While the overwhelming majority of states traditionally have
used '"'inhabitants' as the measure of pépulation, the language in
Reynolds suggests to some that 'voters' may be an acceptable and
valid étandard. Throughout its recent reapportionment decisions,
the Court referred to;the’ihdividual and personal right>td vote.

At one point in Reynolds, it declared:
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."Since the achieving of fair and effective representation
for all citizens is concededly the basic aim of legislative
apportionment, we conclude that the Equal Protection Clause
guarantees the opportunity for equal participation by all
voters fg the selection of state legislators'. (Emphasis
‘added , )~ '

On the other hand, in the same opinion, the Court argued that
the vote of a voter residing in a district containing substantially"

‘more inhabitants than. another district is diluted in proportion to

the difference between the number of inhabitants in each district.

This vague language poses some serious questions about the -
‘natufe of population '"equality''. Wouldban apportionment based on -
inhabitanté which“fesultéd in districts of equal population, but
where, becauée of the concentration of significant numoers of persons
ineligible to vote, such as nonresident college students or military
npersonnél, the difference in the number of voters in the two districts
is quite.snbstantial, pasé judicial»muéter? Likewise, if the appor-
tionment ié'based on equal numbers of regisfered voters or actual
voters, would it meet.thé constitutional test if there were sub-
stantial differences in the number of inhabitants in each district?
Additionally, of~course; if actual voters is the measure,_tneuchoioe

of which election or elections to use affects the question of “equéli;yn_

Thus far the Supreme Court has not resolved these questions.
It has avoided tackling them on two occasions subsequent to Reynolds

v_Sims. In Davis v Mann (377 U.S. 678), the State. of Virginia

attemptéd to justify substantial population dispariﬁies on the groﬁnds
- that the larger population districts contained high pefcéntages of
nonresident militafy’pefsonnel and their famiiies, The Courf, o
however, rejected thislafgumént on:several”gronn&s,.nono of_wnioh met

the crucial questions.
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The Supreme Court also sidestepped these consfitutionalquestions
in affirming per curiam a Federal district court's decision in the

New York case of WMCA v Lomenzo (377 U.S. 633). The district court,

i

while approving the use of New York's traditional measure of popula-
tion -- "citizens" -- invalidated a reapportionment plan which used

the votes cast in the 1962 gubernatorial election.

The following language of the decision, héwever, indicates that
‘the court's objection to the plan was based primarily on the policy
reasons behind its enactment and notvon the use of the standafd

actual voters:

"We do not mean to suggest that there may not be sound
policy reasons for changing the state's base for legislative
apportionment from citizen population to actual voters.... -
We say only that under the particular circumstances within

- which this change actually occurred, these policy reasons
are not sufficient to d{ipel the inference of discrimination
against city dwellers.,"**« : ' '

Federal district courts in two 6ther'states, Hawaii and Maryland,

recently rendered conflicting decisibns‘regarding the use of registered

voters., " This standard was upheld in Hawaii, Hélt’v. Richardsoh
(238 F. Supp. 468),.decided in February, 1965; The district court
believed that this base was justified, primarily bgcause,‘if in-
habitants were used, é single district with a very large concentration'i
of military personnel could elect a majority of‘theISenators. The
cdurf‘deciaredythat:
"If fotal pépulation were to be the only écceptaﬁle
criteria upon which legislative representation could be
based, in Hawaii grossly absurd and disastrous results

would flow from a blind adhefﬁnce to the 'elusive ''one-
person-one-vote' aphorism' . "%+ . ‘



In Maryland, Ellis v. Mayor and City Coun01l of Baltimore

(234 F. Supp 945) . however, another Federal district court invalidated
the use of registered voters as the basis of the Baltimore municipal
governing body's reapportionment plan. This court, in noting that the

populations and the numbers of registered voters varied considerably

“among the wards, stated:

" _..We conclude that the Equal Protection Clause of the
Constitution of the United States requires that the validity
of any apportionment be tested on the basis of population,
rather than on the basis of registered voters; but by elther
test, SecthE316 fails to meet the requlrements of equal
protection.” o o o

In con31der1ng the difficult constltutlonal questlons 1nvolved

it is well to keep in mind the follow1ng language of the U. S. Supreme

© .. Court in,Reynolds;

"By holding that as a federal constitutional requisite
.both houses of a state legislature must be apportioned on o
a population basis, we mean that the Equal Protection Clause
requires that a State make an honest and good faith effort
to construct districts, in both houses of its legislature,
as nearly of equal populatlon as is practicable. We reallze
that it is a practical impossibility to arrange legislative
districts so that each one has an identical number of residents,
or citizens or voters, Mathematical exactnesslgr precision is
: hardly a workable constitutional requlrement "

Comparative Merits of Various Bases

Assuming for the moment at least that either an inhabitant
or a voter approach is constitutionally permissable, what are their
advantages and disadvéntages? What is the most desirable.standard

for use in New Jersey?

v Jersey State Library
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The answers to these questions depend in large measure upon
one's interpretation of the language of the U.S. Supreme Court's

decision in Reynolds v Sims and allied cases. Proponents of the

inhabitant approach argue that Reynolds requires that each legis-
lator represent the same number of inhabitants. Those who advocaté
the voter approach contend that the Court's decision means that an
individual's vote may not be diluted, that the crucial factor is
voter equality.

(a) Inhabitants

Adherents to this approach argue that, if a legislator is
to represent all of the people bf his district, ;ll inhabitants
must be included in the’appoftionment formula. This standard has
historié legitimacy in New Jersey and in‘most other states, and,
because it is based on U.S. Bureau of the Census data, it is simple,
cost-free to the states, official, objective andirespected.

Opponents of this.approach point out that the use of inhabitants
gives representatibn to those who do not participaté in the electoral
process (children, inmates of prisons and mental institutions, aliens,
non-resident military personnel and students) gnd makes impossible
reapportionment more frequently thén every ten.years (unless an
interim census isvundertaken). Additionally, the census data contain
certain inaccuracies and census tracts do not correspond in most
cases to the potitical subdivisions traditionally employed in the

apportionment process.

(b) Citizens

The use of citizens may be justified in some states, but in most
states, including New Jersey, its disadvantages probably outweigh its

merits, It excludes certain people (aliens) who do not participate
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in the electoral process it is'costly and lacks tradition in most

states

New YorkKState however, has used a citizen base since 1894
when 21% of ‘the inhabitants ‘of one of the counties of New York City
were aliens while only 5 5% of the upstate population could be s0.
classified.15 . Such Situations, it is contended, justify the use of
this standard. By 1960'in New York, howeyer, no.county's population
included more than 6.7% aliens ",‘}’6‘-'_ so justification for this{base
was lessened considerably, particularly in viewbof'the costs of the
special censusas required (estimated at $288, 000 in l950land
$395,000 in“l960).17‘ An interim census for New York State was
‘_estimated by the U.S. Bureau of the Census to take one year and

cost $4.5 million.]'s

(c) Registered voters

The adyantages of using registerediyoters'are'thatraii persons
eligible to vote and who register to do so are represented it is
simple, the data correspond to wards and election districts and are
readily available if a stateWide system of permanent personal
registration is used, it permits reapportionment at intervals more
frequently than every ten years, it reflects population shifts and
' promotes participation in the electoral process by encouraging

voter registration.

However if in a democracy all are to be represented the use
of registered voters does not achieve this end because it excludes
all except those Citizens ‘who take the time and the trouble to
register. Also uniform application of this standard throughout a

state may be difficult to attain because registration procedures
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P

may vary considerably from place to bLace. Tradition in,mqst.stafes,',

is not on the side of this basis of apportionment.

Proponentsvof this standard contend that its use is particularly
Justified in states such as Hawaii, Alaska and'Washington,‘in which
largeinambers of persons ineligibie to vote (military personnal and o
their families) are concéntrated in one or several distficts. }Tha
use of an inhabitant base in such situations gives considerable
‘relatiQé voting strength to the voters af such districts. |

'On the other hand, the use of a registered_voter base in thé
South with the probable objectivé‘af feducing the fepresantation_of
Negroes (few of whom are registered ‘to vote) would probably not escape

judicial disapproval.

(d) Actual Voters

While'experienCe with this basis of_appbrtionment is limited,
its advantages and disadvantages are readily discernible, Votar '
figures are accurate, readily available, reflect population shifts
in some measure;and their use makes reappdrtionment feasible more
frequeﬁtly than every lQ years and eﬁcpurages citizens to exercise

their voting privilege.

Several major disadvantages stand out, however., Many question
the desirability, as wall as the constitutionality of excluaing”aii
inhabitants except those eligible citizens who choose to exercise o
their franchise in a particular election or elections. One of the
basic problems is which election to choose. There are merits and
demerits in any choice, but, in any case,'manyvéXtraneous factors;
weather, natural disaster, epidémic, local issues,'candidatea'

personalitiés_influence voter turnout and, thus, future‘apportionments.
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Using an average of several elections for one or more offices will

tend to reduce the influence of such,factors,‘however.
Summary

The traditional basis of apportionment in New Jersey and most
’other'states is ”inhabitantsﬁ;'fCitizens, registered veters and

voters are among the other bases used.’

While some Federal dlstrlct and state courts have 1nva11dated
or upheld reapportlonment plans embodylng bases other ‘than inhabitants,
it is not clear from the Unlted States Supreme Court s dec1s1ons in

Reynolds v Sims and subsequent cases Whether such bases are con-'

\

stltutlonally“permlssable;»

Each of these various'bases has certain advantagesjand dis-
advantages. The use‘of‘inhabitants is traditionai,_SimnIe, cost-free
to the states and‘is based”upon the'official respected.enumeration
of the U.S. Bureau of the Census. The use of a voter ‘base, while
necessarlly excluding many 1nhab1tants permlts reapportlonment more
| frequently than every 10 years ;f deslred, and encourages participa-
ion in the electoral process There may betgreater‘justification
for 1ts use in certaln states 1n whlch large numbers of 1nhab1tants
who are 1ne11g1ble to partlclpate in the electoral process are

concentrated in one or a few areas than in states where this sltuatlon

is not eVLdentw
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APPENDIX

Table I

“Various Definitions of Population Used in Apportioning State Legislative Districts *

Population used to deter-
Iiue, in somee way, ths

appottionment of tha: Populstion defined by:
Btate Senate House . Benate House
yes total totas |
yeu tatal civilisn " o
yeo votes cast for governor of last
son general election
yes | -| population excluding sliens inel-
) : igible for naturalisation
yes total total :
yes total total
yea 1 total tatal
bl total
yes total
yes total
o both H, basis of male m tants 21 of age and
yes - ouses on 8 i i yoars of age and over
yes total . , T total : -
yes total total
yes tota] total
yea total total
yes exciudes aliens end Indians | excludes alient
not taxed ' ’
yes ; . total
yea excludes nontaxsble Indians , | excludes nontaxable Indinmm
yes total . total
yes total
= Judes nontaxable Indians - | (unicnmeral)
yee -] total
yes - .| total
B L wal o
| yes excluding aliens .| excluding 3 .
yes yes ex:g:tdmg aliens and Indisns | excluding aliens and Indians pot
yes | yu 1 total total.
yes yes total - total
yes yes total total
= - yes yos total total
yeo yeo total total
Rhode Island. ... -yes yes qualified votess total
Do yes total
yes |y total - - total
yes yes qualified voters qualified voters
yes yes qualified electars total :
yes yes total total.
yes o total PO .
yes yes total . T
| yes yes: exeluding Indians not taxed'{ excluding Indians not tazed and
: ;?nd members of the Armed members of the Armed Forces
. : orces 14 .
yes yes | total { total’ :
| yeo yes fotal 1 total
yea yes . total | total

¢ Information obtalned from the Report of the Advisory Commission on Intergovern-

. mental ‘Relations, “Apportionment of State Legislatures,” December 1962, Super-
._ intendent of Documents, Government Printing Office, Washington 25, D.C. :

"



FOOTNOTES

1. Reynolds v Sims, 377 U.S. 568

2. Constitution of the State of New Jersey, Art. IV, Sec. 3, Par. 1l:
' .. .The members of the General Assembly shall be apportioned
among the several counties as nearly as may be according '
to.the number of their inhabitants, but each county shall
~at all times be intitled  to one member and the whole number
of members-shall never exceed ‘sixty....'": :

N. J. Rev. Stat. § 1:1-2: . :
"...Population;- 1nhab1tants. The word ’populatlon', when
used in any statute, shall be taken to mean the population
as shown by the latest ‘Federal census effective within this
-State, and shall be construed as synonymous w1th
'1nhab1tants’ JU , .

N. J. Rev. Stat. & 52 10-4: - :
"The General Assembly shall- oon51st of 60 members who shall
be .apportioned among the several counties as nearly as may
be according to the number of their inhabitants, but each
county shall at all times be entltled to no less than 1

member.?

3. California Assembly Commlttee on Electlons and Reapportlonment
‘Reapportionment in Callfornla. Consultants’ Report to the -Assembly,
Vol. 7, No.19 Aprll l965 .

5. 1Ibid, p. 90

6. 'Ibid, p. 87

7. Holt v. Rlchardson 238 F. Supp. 468

8. Reapportlonment in California Consultants‘ Report ‘to Assembly, p. 87

9. WMCA v Lomemzo, 238 F. Supp.»9l6
1Q. Reynolds v Sims, 377 U.S. 565

11. WMCA v Lomenzo, : 238 F. Supp 924 925

12, HOlt v Rlchardson 238 F Supp 474

13. Ellls v Mayor and Clty Council of Baltlmore, 234 F. Supp. 949

14, Reynolds v Sims, 377 U.s. 577

15. Ruth C. Sllva ""The Population Base for Apportlonment of the
o New York Leglslature" 32 Fordham Law Review 17 (1963- 64) '

16. Ibid, p. 17

+.17, New York State Cltlzens Commlttee on Reapportlonment Dec. l 1964,
p. 13 footnote T : _

18, Ibid, p. 17
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THE PREVENTION OF GERRYMANDERING

Ernest C., Reock, Jr. .
Director, Bureau of Government Research
Rutgers, The State University

"Gerrymandering” is the process of devising geographical
‘boundaries for legislative constituencies which will result
in the maximum‘advahtage for one political party. It has
been called the ™art of political cartography™. In.New'Jersey,
dﬁring(the 41 years from 1852 t011893; when assemblymen wetre |
.elected from single-member districts-wigﬁinnthe.counties,
the process was‘raisedvﬁo a high degree of artistfyg In.1881,
a Democratic newspaper commented:

"The counties are so cut - and ‘carved: as to make unnatural
divisions and give the Republican localities more
~numerous representation and the Democratic localities
.less than.they would be entitled to if the divisions
- were naturally or fairly made. The object is: to
_perpetuate power without regard to the principle of
representation, It is an infamous abuse of legis-
‘lative.power, and it will sooner or later be resented
by the people.™ '

Eight years later, a Repdblican.counterpart observed:2

."The Democratic gerrymandering bill is an outrageous
.but picturesque burlesque. It pays no regard what-
ever to homogeneity of political or other associations
and interests, to equality of representation or to. any
other time-honored usage in the arrangement. of our
Assembly districts...The act is so outrageous and
~insulting it will likely defeat its own. object.®

Techniques gggGerrymandering N

AvThree separate techniques of gerrymaﬁderingihave:been

~

identified and described by Andrew Hacker:3

(1) Excess Votes - An attempt may*be,madeato concentrate most
of the voters of the opposition:.party in' a single district
which they will win by a huge majority, thus leaving the

~other districts to be carried>by small margins by

-1



(2)

(3)

~candidates of the party creating the gerrymander. For

example, the 1871 creation of the Horseshoe District in
Jersey City was én,attempt»by,the Repﬁbiicans of that

day to confine most of the Democratic voting. strength

to one General Assembly district, leaving the other
‘districts of Hudson County as possible or probable.

Republican constituencies.”

Wasted Votes - A second variety of gerrymander identified

by Hacker may be used by a party with an over-all majority
of the popular vote, If this majority can be spread
evenly.throughout.thekentirg stéte, the majoriéy party

can win every district. The votes of the:minority, even
though they might constituté a substanfial portion of the
total, would result in no éléctoral.vittorieé‘if they
were‘spread evenly;? For éxémple, iﬁH1868 Republican
candidates polled 41 per cent of the,pbpulaf Qote in the
éix Hudson County General Assembly districts, but the
Democrats an every seat, |

Effectlve Votes and Unequal Districts - Hacker s . thlrd form

of gerrymanderlng involves the creation of dlStrlCtS of
very unequal size., Thus, some dlstrlcts are conceded

to the opposition party, but these districts are made

,excessiVely_large; ' The result is that the party doing

the gerrymandering may win a large proportion of the
contests in the electioﬁ,‘while polling only a reléfively
small number of votes. For example, in:1893 the Essex
County Geﬁeral Assembly districts‘electing Deomcrats

averaged 20,172 in population, while the districts



electingﬁRepublicans:averagedﬂ31,57l9,With:the»result 
that;a_countymwidexpopuiar'majority,gained‘the'Republicans
-only three out. of eleven:seatso
The ease with which these three-teehniquesvof‘gerrymander
‘may be .-recognized varies. .The third type -—‘éffective votes.
- and unequal districfs-a- is easy to identify,,becausewof fhe
‘large variations in thé'total‘population.of the districts.
The first“type‘mu-excess:votes - uéually is nof too. hard
to idenfify;_if.some7time»is.téken.to analyze voting patterns.
Also,.this type of gerrymamder-oftén-results.in,the common
;picture;of'a,gererander.mn districts»withnhighly distorted
shapes when Seen.on a.map. AThe,secondﬁfype of_gefrymander -=
‘wasted votes: -~ is: much the most subtle and the most dif-
ficﬁlt.to‘identifya 'InAfact, inumanyvsuspected cases. it may
not regllyﬁbe,a.gerryméndef~at allv,since the electoral
results»ma& derive’fromzaanormal-dispersion.bf voting

.strength.throughout the state.

- Prevention of Gerrymandering

There -probably. is only one sure»way‘of preventing
.gerrymandering, ‘This is by selecting a type of legislative
appoftionment:which;Wi;l eliminateatheaperiodic»drawinngf
district;boundaryflines,‘ Basically,'thereiére,two'types
.of apportionment:

(1) the distribution.of seats to constituencies whose
‘boundaries are fixed.in,édvance° -For example, in.the
New Jersey General Assembly, the 60 seats are distributed
among the countiesvin.proportionmto:the‘numbér ofv

inhabitants in . each. county.



(2) the distfictingiof~the.state-intoVCOHStituencieS‘of
equal population, each constituency:  to-elect ‘the same
~number of representatives. For example, the state has

‘been divided into 15 Congressional districts, each.of

whichlelecté:one Congressman.,

If'the.firstﬁtype.of apportionment ~-- distribution.to
fixed-boundary constituencies -~ is used, there will be no
gerrymanderingiproblem, since there .will be no opportunity
/ tovménipulate district boundaries., The boundaries of the
constituencies can be fixed in the Constitution, the-data
on which. the distribution of seats is .to be based can be
explicitly stated9 and . the mathematical formula for the"
distribution.of seats can be specified., -

A second . way inﬁwhichSgerrymandéringﬂmiggg_beaprevented s
- would pe to find some completely objective person.or:procedure -
to carry out the districting}process, Whether any human
. being or group of human beings could be sufficiently
,objéctivexmay~bé.questioned. The-use . of computers for this
purpose--has..been..suggestéd,5 Howevér, based onuthe experience
thus far in:NeW quk.Stéte9:wherebthé.procedufe‘has been
~tried, the development of this technique.probably;has not

-yet_progressed far enough to be-:very satisfactory.

~Limitations on:Gerrymandering

_If‘it is considered desirable to use a type o,fEapport.io1:1-== :
-ment»involving;districtingé.and-if there .is no satisfactory
way fbund,toeprovide=for'someaabsolutely objective manner of -
drawing .districts; then.the most that can:be done is. to

establish in:the Constitution certain safeguards which will "

N



‘tend to limit the extent of gerrymandering. Several things
can be done along these  lines,

Population Limits

In.order to inhibit the third variety of gerrymandering
listed by Hacker, limitationsvmay'be;placed on the degreev |
to which-the-districts'may vary in. population, . For example,
it could bé reqﬁired‘that no district deviate by more than
.5 per cent, lO,per‘éent, or 15 per cent‘from,the average
district size.

Contiguous Territory

Secondly, districts may be-required to be formed of.
contiguous territory. That is, the area of all componerts
‘of the district must adjoin each other. Contiguity appears
. to be anlobvious-requirement, for if it is not required,
there is probably no point in“establishing,geographiéal
constituencies, However, the task of testing.for the
" Presence of contiguity is not always easy,‘especiallyzwhen
‘bodies of water intervene between land areas, For example,
is Richmond contiguous with Brooklyn? 1Is Bayonnércontiguous
-with. Elizabeth?

‘Compact Territory

A third limitation on.gerrymandering is a requirement
that districté be.formednof-compagt.territoryo This would
-strike.particﬁlarly at the first of Hackef's,gerrymander
varieties -- the excess:vote.techﬁique. But the definition
and measurement of *compactness™ is nof a simple matter. -

Various approaches have been.used, including relating the

area of a district. to the area of the smallest possible

5



‘circumscribing circler: Presumably, the cldser_the,shapé
of the district approaches a cifcle, the greéter thé.degree
of compactness. o '

Division of Political Subdivisions

A fourth limitation on gerrymandering is a requirement
‘that district boundaries follow the boundaries of existing

political subdivisions, The United States Supreme Court

has spécifically recognized this in Reynolds v. Sims, where

it was pointed out:that some deviations in pdpulatioh might
‘be permissible in order that»gerrymandériﬁg‘mightfbeflimitéd
.by'keeﬁing‘political'subdivisioﬁs iﬁtapt;7 ‘Limifétions‘on
thé'splitting of political subdivisionsvmay'be considered
in two ways: | o
(1) There may be a requirément»that no district splif a
‘municipality:(or coﬁnfy)'whidh'ﬁaé-fewer inhabitants
than-thevhumber’requiréd-t0>esfablish the mﬁniéipaiity
as a district in its;oﬁn.right. ?6r exémple, if New
Jersey, with a pOpuléfion‘of 6,066,782 persons in 1960,
‘were to be divided into 60 districts, the average population
per district would be 101,113, A strict applicafidn,bf
- the rule would state that nowmunidipality}Withxféwef:
thanflOI,ilS inhabitanfs could bé‘split in fbrming the
districts. Some flexibility could be inffoauceduby '
allowing a.pérééntage deviation. from this figufe¢ A
rule of.thisvsort‘WOUId avoid such situations as ihmlSSl,
when Oxford wanéﬁiﬁ;.Wifh.a,popﬁlatién,of.oﬁly:4;594
pérsons, was split betwéen.two~Warren,Couﬁty districté

'averagingj18;294 in,size;.inlthis case -the Republiéan :

.6



side of the township was:placed in.the district where

it could do,theamostvgobd for the:ﬁartyo

- (2) A second requirement of this typeiWould deal With
.polifical subdivisions:having&moré.than¢tﬁéraverage

- population per district. ‘Usinguthe.statistics:given'

. above, Newark,>with.aapopulatiOn.Qf-405,220vin>19609
would have.to be,divided.intoﬁmoreAthantoné_districtwif
4popﬁlationhequality‘wefe;tozbe achieved. .But,the.question

~1is, how many;parts? A;limitatibn_on,the number~of parts
into which such'large political subdivisions.may’be.
split . will help to inhibit gerrymandering. This limit-
‘afion.can‘be defined as *the whole number'foﬁnd3by
dividing the population of the subdivision by  the average
‘size of a district, or that numbérrglgg one”, .In.the
above case of Newark then, the municipal populétion, |
405,220, divided . by: t‘he'”'averag.e district. size, 101,113,
.would'yield a figure of 4,01, AppliCation;of the-rule

.would indicate that Newark would. have to:be divided into

at least four parts, and that it could be divided into

no-more-than.five parts,

Fixed Term for Districts

A ,flift'h. ‘limitation.on gerrymandering co.uld cons:i’.st of
‘a requirement .that theidistricts, oncg.estabiished, must
‘remain: in effect until after the next cen$US~of:populationa
One aspect of New Jersey's use of General Aséembly éistriéts
in‘the.nineteepfh century which:led to éver—increasing |
_gerrymaﬁdering'waS‘the fact. that eéchfannuai Legislaturé_

cQuld revige the district boundaries in:an effort to

7



‘perpetuate itself in office. Thus, i addition to the
»rendrawingeof’distriets‘wnieheoeenrred normélly after every
censﬁs,’thevboundaries.freQuently were?éhange&.between
censuses. .If this couldrbe'avdided, the shifts in‘pppulation
concentration and in political affiliation and étrength.which
.take.pléce-gradually over thefyears”conld_blur'the.effect‘of
many gerrymanders.wnich.otherwiSeveoﬁld continualiy/beakept

up to date.

~Conclusion

Gerrymandering can be a temptation to the party in:power,
a frustration to their opposition, and a potent irritant to
the political proceésa It probably. can.be prevented
~absolutely only by absolute avoidance of the type .of apportion-
‘ment in which it is possible--- districting., If, however,
there are believed to be good and sufficient reasons for employ-
-ing this type of apportionment "then steps can: and should be

taken to limit or 1nh1b1t the creatlon of the most extreme:

- future gerrymanders,
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UNICAMERALISM V. BICAMERALISM

Neil A. McDonald .
Department of Political. Sclence '
Rutgers, The. State Unlver81ty
There are two partsrto-the;issuewof?theQnumberaofm
houSeSwthat;a«state legiSlatuneushouLd;haveu:-Oneurelates rather

directly to the matter of apportlonment the other has to do w1th

leglslatlve effectiveness.. In a: ‘more: general sense, however both

‘relate to a broader- questlon of how to arrange for the most effective

'type of leglslatlve establlshment.

GENERAL. BACKGROUND

1. 0r1g1n.» The‘generaifpracticeVOEVCreating'two-houses
for: leglslatlve bodies in the Unlted States has ‘two main ancestors.

One: reaches back into- feudal times: in: Europe and to England in

-partlcuLar, The-other is our ownvFederal'Gonstltutlon/as it was

laundhed*in*l789. - In the. perlod lmmedlately precedlng the rise of
the: modern nation-state, the whole soc1al order was: regarded as
belng;composed of separate.estates~or-clasges;‘ Spokesmen were
needed:ﬂor'thesecestates so.they'couldfdéai:withﬂeach:other"and with
thirdﬁparties,'includinglthe,king;,’Tﬁisaewentnaliwvprodnced a
simplifidatibniintEnglandiundernwhichfaﬁHouseaofﬂﬁords;cameito be
composedfofnall“lords of the reéimi fInuaustriCttsenseﬁ,the.Hbuse:‘
of)LoﬁdS‘in,England is not;‘ewen’today;haxnepreSentative bédyii “
Commoners, howewver;. belng so numerous, they were
necessarlly represented by a relatlvely few of" thelr numbers. As
the- notlon of a c1t1zensh1p of" the country, 1ndependent of class |
or'estate-membershlp, demaloped - the condltlons that earller requlred

separate- bodies of lords’ and commoners decllneda Th1s~was beglnnlng
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to happen by the time‘thevynitedlStates gainedvits(independenceu
There had been, howeverf a kind of “a bicameralism in the governments
of the various colonies. The king's representatives and his few
olose adVisorS‘Were“reoOgniééd{in'charters and later in the first
state constitutions'as.constituting a separate house. But ‘the
general motion ‘that the ‘individual was a citizen of his country
first and member of’'a class, or estate, second was fully aocepted‘by
the time of the' first state constitutions. Under the Articles of

" Confederation, there was only one house for the legislature; but it

of course, represented the people through their Cltlzenshlp of thelr

states, rather_thanfdlreptly, It is probably safe to say that the
conditionsvwhioh led;originally to the‘blcameral pattern have not
existed for a~long_time.‘, |

The more lmmedlate ancestor of ‘the practlce of settlng up
a blcameral type leglslature was its use in the draftlng of the
Federal Constltutlon to effeCt‘a‘compromlse between_the‘largeuand
small states;-itep large and small in terms of populatlone The'
small states went along because they were given equal representation
in the Senate The more populous states agreed because‘they were
represented on the bas1s of thelr populatlon in the House of
Representatlves.v Thus the prOVlSlon for a two- house body for the
Federal Government relnforced the two- house hablt that had its roots
in colonlal experlence. o

Wlth only the most mlnor exceptlons, the states, and at
times. even CltleS,‘fOllOWEd the two house patterne. The only maJor
and durable exceptlon has been Nebraska which adopted by referendum
a constltutlonal amendment prov1dlng a unlcameral leglslature,_ The

amendment was adopted by the voters in l934 and the first members

>



=3 -

welected, . in 1936. Thus Nebraska provides.the-only really: useful

“first-hand .experience with a one-house legislature. in modern times.

2. Developments. In distingﬁishing'betﬁeennthe'two houses
in “the .legislatures in the various statea two bfaotioes appear. One
mpractice,was?baSedioh'both”housea‘beingfapportiohed'ohztheﬁbaSia'of
fpopﬁlation with the largef'house simply being ooﬁooéedjof.more'
wmembers, each member: representlng a- smaller dlStrlCto‘ The other
;practlce, the one . adopted by New Jersey9 followed the federal model
.¢losely with the counties treated‘essentlally the same as the o
sovereignistates’of the union,}each.being given equal representation
in'the;smaller'body; |

NoW"thefrequirement“thatfboth'bodiee”in'a state'legislature
be based "on :population has raised a question of “the juétification
:fOr;awsecoﬁd house,.and'this.has“revivedmsomesintefest in the

unicameral ‘idea.

"RELATION 'TO THE APPORTIONMENT ISSUE
eAaza_general.propositiona adoptioh‘of a:unicameral

tlegiSLaturerdoes.not.301ve any apportiohmehtip'robler'n° A unicameral
flegiélature;may;be.apportioned to,folloW'the“pfihoiplehof
''one 'man, “one vote' or it may‘negate thatxpriﬁoiplevby its members
:fepnesenting»uneqﬁalvdistrictse In a more practioal sense; however,
the unicameral system=orobably facilitates the carrying out ofxthe
‘"'one.man, ‘one vote" principle for two feasone;A | |

| In:the first place, it simplifiea thevtask of‘making{'
Aapproximately»equal districtsa‘ To create two 'sets of:diatficts,
“both “of .which are ‘based upon equal populatlon size is about twice

:as .much work as.creat;ng only one set. If there are two houses



there almost has to be some difference between the two houSés;
but under the new principlé this difference cannot be in nnmber of
people per district, within each house.

In the sécond placé, thevprinciple‘of nnmefioal equality
-of constituencies is‘so strongly supported that with’only one nousei
it wonld'héve to give top priority to equality; Lack of equality.
in one house could notibe exchanged for an offsetting,advantagg,in
another. This general equality is, of course, required by:the court
decisionS'bnt presumably there.will\be degreeé of latitgde or
tolerance of something short of absolute equality° With only4oné,
house it is not likely that any delegate will settle for less than
equality.

Thus the‘politioal practicalities\as well as the technical-ﬂ
practicalities probably ouggest that a unicameral legislaturelwould
facilitate coming closest to equal districts at theﬁtime of

apportionment.

LEGISLATIVE EFFECTIVENESS

Since a two-house legislature cannot be used to provide
apportionment on any other basis than population equalitygAandr
since either a one- or a two-house legislature may be apportioned
equitably, we come to the question of other advantages. and
'disédvantages of the bicameral form on the one hand and the
unicameral on the other. On this matter alone, there is one major
argument for bioamgralismrand one oﬁfsetting argument for
unicameralism.

1. Advantages of a bicameral legislature. It is argued,

that even if the basis of representation is the same in each of two



houses,.legislafibn will get a more careful and judiqiqus scrutiny
if‘it has.to run the gauntlet ofrtwo sébéfaté houses, eéqhwwith its
own: committees andAofficefs and leéders;‘ If”one'houée (either_
house),should get stampeded by some emotional issug there would
always be the 6ther house to give the actiop a secoﬁd look. - Thé
preéumption-is that if it has to go through fwo houses at différent
times and evenfually iﬁ.the same form it is more apt to be the.
mature and considéred jﬁdgmént of what ié good fdr the state. It is
also implied that this longef'and more cémplex process makes it
possible to be surer that all‘intereéfs get a reasonably good hear-

ing before action is taken.

2., Advantéges of a unicameral legislature. The major

benefit claimed for the -unicameral legislature, aside from the
apportionment convenience. suggested above, is almost the 0ppoéitea
The unicameral supporters tend to see the major problem not so much
as a matter of getting more careful and judicious consideration,
but a matter of‘getting.any action at all. - Thus they have a tendency
to see the second house as being simply another device by'which
interests which do not want any legislation are more readily able to
thwart legislativé action. If was this”aanntage of a one-house
legislature that Senator ' George Norris-uéed most stfenuously‘in his
campaign to secdre the adoption of a unicameral legislature in
Nebraska. Norris centered his attack on the conference committee
which is necessary to reconcile'differences’befween the two houses
in a bicameral set up; Norris saw thé,conferenéé committee as the

main instrument used to block legislative action, or to control it.
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Reduced eost better salaries for leglslators gettlng
better members, and 1mprov1ng staff Work were also arguments used
‘but were not very 1mportant° The Nebraska amendment also prov1ded
for non-partisan election of leglslators but that is not an
integral part of unlcamerallsm K

~_ The Nebraska experlence, Wthh is all we have, does not
‘'seem to give a clear answer on the matter of effectlveness' o
Oplnlons and evaluatlons are different but there does not Sseem to‘
be much evidence that_the claims of‘the proponents have been bornet
out, nor the fears of the opponents realized;, ﬁach person will;
of course, have to evaluate the Nebraska ekperience for‘himself.
In this comnection the article by Hugo Srb which is cited in the
blbllography which has been furnished is especially helpful.
Mr. Srb served as Secretary of the Senate in the last years of the’
bicameral legislature in Nebraska, and continued on in the same
capacity for the unicameral, He unquestionably knows more about

the operation of the unicameral in Nebraska than any'other,persono

SUMMARY .

It'has been pointed.out that the elass basis of the
original multi- house leglslatures long ago ceased to exist and.
'really never existed in the United States,v The states as polltlcal
units, however, came to be represented apart from thelr populatlon
and there was a resurgence of blcamerallsm whlch spread not only toi
state leglslatures but for a time even to c1t1es. The representa-
tion on any ‘basis other than populatlon however has now been
forbidden by the courts, and the usefulness of the twowhouse

legislature as a type has been thrown into question.



It has been pointed out that the adoption of a unicameral
"legislature might facilitate equality in apportionment but that it
is not necessary for achieving that‘equality demanded by the court.
It was further poinfed out that on the basis of legislative
effectiveness, the main argument for two houses i1s to be sure that
ill~-considered policies do not get adopted, whereas the main
argument for the unicameral is thaf it permits a majority to be
effective and not to be thwarted by complex machinery for the

enactment of legislation.



RETAINING COUNTIES: AS LEGISLATIVE DISTRICTS

Clive 5. Cummis
Member -of -New Jersey Bar

I. INTRODUCTION

The_purpose~of:this,monograph,is.touexplore'the;
considerations.involved”iﬁ;determining,whether“orsnot'the
county should be retained es.thevbasic unit for legislative

‘districts; The answers to the complex problems raised by
the . apportionment question penetrate to the-heart of our:
democracy “and they will determine the political structure
of‘ourgstateqinhits-broadest»senseu‘vStructure conditions: -
.the»proceséfof;politics,,which in“turn~determines.the results
oﬁfspecific policy issues:
| Any such inquiry must necessarily involve itself:

with a review of at least some of the following:

A. The decisional law.

B. The experienceeof'other”states;

C. THe history of the county in New
Jersey. ' :

D. . The conflicting policy considera=
tions-as to whether or not-the.
county as a legislative unit best:
serves our needsa

This monograph w1ll attempt to treat w1th each of these
subJects in- an’ effort to prov1de an- 1nformatlonal base -

for each delegate s own ultlmate resolutlon of the -

determinative question.



IT. THE DECISIONAL LAW

A. Baker v. Carr to Reynolds v.'Sims.,l .

The primary mandate of thé case law as established

by the United States Supreme Court in Baker v. Carr is that

the basic constitutional ‘standard of the equal protection
clause requires that seats in the houses of the state

\ .
legislatures be apportioned on a population basis. The

touchstone of the holding is '"'one man, one vote'".

Baker v. Carr was only the beginning of a case by

case formulation. of more definitive%guideposts as to the con-
stitutional framework within which a state would have to con-
struct its reapportionment foundations. A plethora of cases

followed Baker v. Carr, both in the state and federal courts.

o :
The holdings in these cases ranged‘é wide spectrum from a
ruling in one state that both houses of the state legislature

must be apportioned on a strict population basis? to a

holding that states could follow the federal analogy.‘3

B. The Impact of Reynolds‘v. Simé.

On June 15th, 1964, the'Supreme Court of the United

States handed down the decision of Reynolds v. Sims and the

companion cases holding that the then existing methods for
selecting the houses of the state legislature in Alabama,

1 .
New York, Colorado, Delware, Maryland and Virginia were

unconst:i'_tutional=,LL These cases fail

to provide any specific

constitutional yardstick in a matheﬂatical sense for



determlnlng where falr representatlon differs from invidious
dlscrlmlnatlon Chlef Justlce Warren.s oplnlon.prescrlbed
broad gu1deposts to be followed recogn121ng that what

might be marglnally permlss1ble in one state mlght ‘be
unsatisfactory in another. 1In sum, these cases establisolthe
following strictures for the states:’

- 1. The equal,protectioh clause demands that
both' hiouses “of .a bicameral legislature be apportionéd on the:
basis of. districts of substantially equal population.

"2, Exact or precise equality of population
among districts is not a.constitutiOnaI'prerequiSite, however
weighing votes of citizens dlfferently by- any method or means
merely.because_of”where they reside is unJustlflable;

'i3..'It.ié”the=State*s'obligation'UHder7the‘
law to make an honest and. good ‘faith effort to coustruct districts
in botE housesjoffits”legiSlature‘aé nearly equal in -
population as -is:practicable. |

| 4, Consideration of'local'political subdivision
" boundaries and: .composing districts of contlguous terrltory '
will be recognlzed factors Justlfylng minor dlvergence from
the strict population standard so long as the equal population
principleuiS1not significantly diluted.

5. LEach state's case will"be‘jUdged'on its

own particﬁlarLfacts.to.determinewif toere has been good
,faith;adherence.to thevequal population principie;'recognizing -
that divergeﬁce,from theistrictap0pulation standard ‘will be

considered to be. legitimate only if based upon considerations



incident to effecting a rational state policy such as (a) ‘
insuring some voice to political subdivisions as political
subdivisions and (b)(deterring the possibility‘of

gerrymandering.

C. 1Impact of the Arithmetic Approach.

While the court in Reynolds v. Sims was careful to
point oﬁt that mathematical precision is not a consfitutional~
prerequisite in QChieving a legally supportable reapportionment
plan, the cases, nevertheless, evid@nce concern with the
impact of arithmetic disparity between distficts and view
this disparity as a primary.focus of their inquiry in
détermining the validity of a plan. The two principal',:

mathematical factors examined by theicogrt'are (1) the

maximum population variance ratio which, simply stated, is

the comparison between the most popﬁlous district and'thev

least populous district, and (2) the minimum percentage of

the state’s total population which, #nder the apﬁortionment scheme ,

theoretically can elect a majority of the challenged

legislative body.5

Thus, in Davis v. Mann the Supreme Court found a

population variance in the senate di%trictsvso that one

county had but .65 of its ideal share of senatorial

| representation, and another county but .70 of such share,

while the maximum populafiqn variance ratio was 2.65 to 1
|

in the senate. 1In the house one county was given only .42
|

of its ideal representation and the population variance ratio



was 4.36 to 1. This appoftionmént was held to be invalid.

The statistical‘datéuén-apportionment in cases
decided by the Supreme Court, prépéréd by tﬁe Ohio Legislative
Servide’éomﬁiésioﬁ,é graphiééily demohétfate the reactionvof
the céurt résulf-wise fo the percentages of méthematical
disparity. |

| The‘most récenf pronouncements of the federal
courts emphasize the importance of the aritbmefic factor.

Thus,. in Yancey v. Faubus in the United States District

Court for the Eastern Diétrict of Arkansas, LR-64-C-96,
affirmed by'the'United States Supreme Court, Docket 941,942,
on March lst, 1966, the reapportionment plan of the State

of Arkansas:was:révieﬁed. ' The plan was atfacked on the
grounds that itbcreated multi-county and multi-member districts
for both houses and adherence to county lines in creating
;the‘respective districtsnresulted in.suéh'disparities of
population‘as to violate the "one man, one vote™ rule.

The three-judge District Court found that while there were
variations from’the strict bopulatidn standard none of
these variations exceeded‘thé‘lS% suggested as tolerable

in Toombs v;'Fortson7 and Wesberry v. Vandiver.® The

language of the court affirmed on this opinion held that:

"It is quite true, as counsel point -
out, that a variation of not more than
15 percent or any other variation is
not permitted automatically by the 1l4th

Amendment. But, the authorities do sug-
- gest that a deviation of not more than
15 percent either way is tolerable, and

- 5. _



in general the deviations involved in
the plan under consideration are sub-
stantially less than 15 percent.

"In general, the Senate deviations are
not great, and in only one District is
the 15 percent figure approached closely.
In four of the 25 Districts the deviation
from the ideal is less than one percent.
The average variation in the 13 over
represented Senate Districts is 4.97 per-
cent, and the average variation in the
12 under represented Districts in that
House is 4.61 percent. The spread be-
tween those average variations is 9.58
peycent, '

"Deviations from the ideal ratio are
somewhat more marked in the House than
in the Senate.  In the House the aver-
age over representation is about 6.34
percent, and the average under represen-
tation is about 6.65 percent. Those
variations from the ideal do not greatly
exceed either way the Senate variations,
but the spread is wider, being 13.49

k © percent. : B

"We .recognize that in both Houses
there are individual variations both
above and below the averages, but with
its imperfections, the plan is certain-
ly an improvement over the apportionment
which existed prior to the Board®s ac-
tion, and the Board's plan goes far to-
ward correcting the imbalance in repre-
sentation of the rural over the urban
areas of the State which brought about
the litigation in the first place. We
‘are persuaded that the plan should be
given our approval."”?

ITI. THE EXPERIENCE OF OTHER STATES

Of those states reporting by way of legislative
commission, California, Ohio and New York have incorporated

considerations of a recognition of the county as a legislative



[T

district. Thus, in Senate Bill No. 6 of the State of
California, the statement of intent in justifying the adop-
tion of that bill reveals that the fundamental factor

incorporated in the bill is the recognition.of.politicél

10

subdivision boundaries in districting. One rationale for

this. choice is crystalized by Professor Dixon as follows:

"Counties are the building blocks
of American political life, thought,
and action. In addition to the ob-
vious virtues of stability and con-
tinuity, and indeed as. a result of
them, counties are the basic units
for political ‘party organization,
for state administration, for plan-
ning, zoning, '‘and regional arrange-
ments, for civic federation organiza-
tion, for social organization, and

~ for business and industrial organi-
zation in most instances. In their
own right counties provide an increas-
ingly broa?lrange of services and
controls."”

Colorado, Connecticut, Delaware, Idaho, Michigan, Nebraska,
Tennessee and Washington follow a multitude of plans ignor-
ing the county and other political subdivisions as the basis

for the legislative unit.l2

IV. THE HISTORY OF THE COUNTY IN NEW JERSEY

New Jersey*®s' twenty-one counties are the direct
descendents of their pre-Norman England ancestor as a conven-
ient territotial and political subdivision for the adminis-
tration of central government affairs. Since 1857 not a
single new county has been created, nor was anhy established
13-

during the seventy-one years prior to 1824. Interestingly

enough from their colonial beginnings until the last c010hia1



‘legislature there was‘equabization‘bf fepresentatian on a
population basis until New Jersey's sixth county; Morris,:
was created from Hunterdon in 1739., This‘imbélaﬁge wés off-
set by the'esfablishment in 1748 oféCumberland frém Sélém:
From 1791, when all of the counties. had equal representatioh
in each housé; population inéquélit§ comménéed andtwaélméih-b
‘tained in differing degreés until 11‘962..“L The early New
Jersey experience in this regard mifrored‘to a lafge‘extent'
the experience throughoﬁt thé country;ls |

New Jersey's county has been essentiaily in accord
with the basis of its creation; it éasvfﬁnctioned as admin-
istrative agent to the State-.,]'6 Throughout the country the
impéct of modern social and economiq development has as-
signed a vital significance to counﬂy.go&efnment.' Rapid
~population growth, redistribution‘of the population and in-
creased ufbanization have blurred tﬁe distinct boundaries
separating the governmental réspohsﬂbilities of the local
units and défining intergovernmental relations.‘ The re-

gional prbblems of service, planning and development engen-

dered by such developments have.focuéed upon the county as

bilities. Thus, in New Jersey, coun&ies have taken on new

the proper unit of government to handle these new responsi-
powers and duties and within the rapid urbanization of New
"Jersey have become essentially the unit of regional govern-
ment. :

The New Jersey Supreme Court, in Jackman v. Bodine,

defined the role of the.county in New Jersey®s political-his-



tory:

"In this connection we note that
the counties of our State were es-
tablished to meet the needs of popu-
lation centers as they developed,
and that whatever partisan advantage
may have been thought to reside in
the creation of a particular county,
county lines have not since been
manipulated for such gain. No new
counties have been established since
1857, and as a practical matter under
our existing Constitution no one today
would attempt to gerrymander county
lines for partisan purposes. The cit-
izens of each county have a community
of interest by virtue of their common
responsibility to provide for public
needs and their investment in the
plants and facilities established to
that end. Anciently, and still today,
the counties reflect different econ-
omic interests, although of course
these economic interests are not per-
fectly contained or separated by any
political line, municipal, county or
State. So, certain counties have a
dominant concern with manufacturing
and commerce; others have a large
stake in agriculture; still others
lean heavily upon the resort indus-
try; and finally a few counties have
a special interest in the products
of the sea. And of course there may
be competing area interests in such
matters as highgays, taxation, and
water supply'."’l

V. POLICY CONSIDERATIONS REGARDING THE RETENTION OF THE

COUNTY AS THE LEGISIATIVE UNIT.

The primary arguments made in support of retain-
ing the county as the legislative unit are that if county

lines are ignored a consideration of an effective represen-



tational unit wili be destroyed andian'infinite'range of
districting discretion and gerrymanhering freedom will -
arise.,l8 In addition to the advant%ge of preventing fla-
grant gerrymandering, it has been suggested that this view
promotes a citizen's understanding pf government.by avoid-
ing the proliferation of electoral %districts.19 -
Opposing argumenté suggest that the retention of
the county as a legislative district necessarily results in
producing variations from the strict population standard of
'""one man, one vote'. Legislators s%ould represent people,
not trees or acres,land leglslators should be elected by
voters, not by farms or cities or eeonomic interests. A
strict population stendard in the creation of legislative

districts is the essential ingredieﬁt to the protection

and maintenance of a viable democracy.

~ ‘ ‘ 20
VI. THE INTERIM SENATE AND THE INTERIM ASSEMBLY.

The interim senate and the interim assembly pro-
videvfor the use of the county -as aplegislative district.
In both houéeS'the percentage of deviation in a number of
districts exceeds 15%. It must be pointed out that no com-
fort can be taken from the holdlng by the New Jersey Supreme
Court of the validity of the 1nter1m plan for the court
pointed out that: _ ;

. B
". . . we are mindful qhat we are

dealing with a plan for the tempo-
rary reapportlonment of the Legis-

lature rather than its permanent

- 10 -



"

structure. We appreciate also the
practlcal problems involved in mak-
ing a transition from the histori-

cal representative pattern in this

State to one in which each county

" will no longer Have an equal vote

in one of‘the<houses.

"With respect to the first issue
mentioned above, that the basic de-
s1gn of Chapter 19 violates the doc-
trine of Reynolds v. Sims, we note
that that case recognized the pro-
priety of taking into account exist-

.'ing county lines in forming legisla-

tive election districts, provided the
plan does not submerge the primary
concept of equality of vote. If such
lines are used, obviously the dis-
tricts cannot be of equal population,
and the deviations are likely to be
larger than those incidental to the
creation of original districts in-
different to existing or other polit-
ical subdivisions. Such inequality

as may be unavoidable because of the
use of county lines may be offset by
other considerations. One 1s that

the drawing of original lines involves
the problem of gerrymandering. Another
is that counties do represent existing
political, governmental and economic
interests and thus constitute effective

‘units for representational purposes.

In our first opinion we noted the im-
portant (sic) of the county in the
political and economic life of our
State, 45 N.J. at p; 4L62-3.

"In 1ndlcat1ng in our second opln-
ion in this cause that the General

- Assembly as now constituted could con-

tinue for temporary purposes, we had
in mind that while the deviations
might well be too great in a permanent
plan, those deviations would be toler-
able in a transitional one, if the
total temporary plan were compatible
with thi objective of Reynolds v.

Sims' . (Emphasis Supplled)

- 11 -



VII, CONCLUSION

The case law, from Baker v. Carr to Yancey v.

Faubus, suggests the conclusion that a legislative district
founded upon the county may be sustainable so long as the .
divergences from a stfict‘pdpulation standard are based
upon legitimate considerations inciéent‘to the effectuation
of a rational state policy. There is no litmus paper test
for determining when fair representétion becomes invidious
diécrimination but it is not unreasénable to assume at this
point‘that if variations from the sfrict population standard-
do not exceed 15% and they are the fesﬁlt of an honest good
faith effort by the state to construct districts based on
present counties in both houses of ﬂts‘legislatﬁre as nearly.
equal of population as is practicable, and if fhey do not
operate to minimize or cancel out the voting strength of
racigl or political elements of theévoting population,

the plan may pass constitutional mu;¢er;

Laying aside cpnsiderations Qf law in fegard to
retaining counties as legislative diétricts the ultimate
decision must be one of policy and it is this policy de-
cision which is posed to the delegath;' The value jﬁdg—
ment which must be made is whether tbe considerations of
history, geography, and the protectibn from the evils of
gerrymandering 0utweigh’the benefits%which may result from
a fifm adherence to the strict populétion standard in the
construction of legislative districté totally igﬁoring county

lines.

- 12 -
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STATISTICAL DATA ON APPORTIONMENT IN CASES DECIDED BY SUPREME COURT

: : . Per Cent
Per Cent Value of of Popu-
Over or vote lation
) Under Largest to to Elect.
¢ State Largest Smallest Average Average Smallest Ma jJority
. House 104,767 6,731 30,818 - +240 16 to 1 25.7
Alabama? - - 77
Senate 634,864 15,417 93,278 +5§g 41 to 1  25.1
ColoradoP Senate 71,871 19,983 L4 ,973 + 59.8 3.6 to 1 33.2
: - 55.5
House Not used in court opinion 12 to 1 28.
Pelaware Senate Not used in court opinion 15 to 1 21
House 37,879 6,541 21,807 + 73 6 to 1 35.6
Maryland : - 70
Senate 492,428 15,481 106,920 +360.5 32 to 1 14.1
' - - 81l.1
 Assembly 190,343 14,974 .~ 111,882 + 70.1 12.7 to 1  37.5
New York® | - 86.6 | |
. Senate 425,267 162,340 284,926  + 49 26 to 1 38.1
- 42 '
House 95,064 21,825 39,669 +103.9 4,36 to 1 40.5
Virginia - 4L44.9 A
| Senate 163,401 61,730 99,174 + 64,7 2.65 to 1 41.1
. A - 37.6
Ohiod House 148,700 10,274 70,850 +109.8 14.4 to 1  29.4
1963-64 ' ' ‘ - 85
Session Senate 439,347 228,466 294,133 + L49.4 1.9 to 1 Ly .7
' - 22.3
a

(1960 Population Figures Used)

Only the Senate was clearly unconstitutional.

reduced.

The Court considered not only the existing apportionment but two proposed
changes; the figures given are for existing apportionment.

- © Figures based on proposed reapportionment using 1960 figures but following
existing constitutional and statutory provisions.

Over a 10-year period, additional representatives are elected from populous
counties so the percentage over average would be

%* Source: Staff Research Report No. 65, Legislative Reapportionment,

- iii -
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SIZE OF THE LEGISLATURE

" Robert G, Smith ~
‘Director
Institute for 'Research-on GOVernment
Drew UnlveTSLty

.OriginAgﬁ_Present'Size5ﬂ21e6O o

‘The size of the Assembly has. not been: changed since

ilShh;-ahd,the*Senatelhas stood at. 21 since Union Gounty
was established in 1857. ;The?pépulation.of New: Jersey. in-

the 1840°'s was 372,859, and. now is 6,066,782. (1960 census).

Comparison to Other States - o

New Jersey ranks 7th in population. among the 50
States, but 45th in the size of its Legislature, ' "Only

Hawaii with 76 legislators, Nevada with 64, Alaska with

. 60, Delaware with 52 and Nebraska with 43, have- fewer. than

New Jersey's 81 membe':r"s;”l |
Senatés;vary}infsize~fromfl7 members;in‘Delaware<and‘
Nevada fo'67 in Minnesota,'with»én.average-of337;_lower
houses.range-frbm:SS in Delaware.tOtHOO.in‘New-Hampshire,
wifh anﬂaverage:of-approximately;lZO, |
"Curiously .enough, the:four~largest“lower houses are
found in the New‘Englénd.states of New Hampshire- (400),
Vermont. (246), Massachusetts (240);‘énd Connecticut (294),
a fact to be attributed in.paft.at.least~to a tendency to
give representation to every town, however small in
population. The combined membership of these :four chambers
comprises-more-thanaonewfifthAof the;totaL-membershipJéf

the“(fifty)«lower.housesg”2



James Bryce-pointed torthe‘facfgthatuthe-size.bf
~state legislatures has varied so:from.one part of the
-country to. another, and offered thié?expléngtioﬁ: :"In: the
Neerngland.States;local.feeling*was and is intensely.strong,
and every little town wanted to have its members. .In. the
West and South, local divisions haveWhad”leés natural. life;
~in fact, they are artificialwdivision; rather than genuine
communities that.arose spontaneously. Hence the same
reason. did not‘existuin:the*West_and.South~for.having}a
.large~Assembly;:whilg the.distrust.o?,representativesg thgv
desire to_have-asQfew~of them: as poséible and .pay them as
little. as :possible, have been specially strohgjmotives in
the West and.south,.as:also-in:NeW'York.andiPennsylvaniag
,and;have‘causedla:restriction,of numﬁers."3 ‘ 7 | ‘v _‘f

The-Constitution §f~the State of New,Jerseyﬂlimits
the size of the Assembly to 60, and. specifies. that each:
county shall have one: Senator: :'The members of the
”GeneralvAssembly;shall‘be.apportioned.among‘the several
_counties as;nearly as. may ‘be accordiﬁg,to the number of
"their'inhabitants,,but each county. shall at,allvtimes be
-entitled to.one member and the whole number of. members

‘shall.never”exceed_sixty,"u : ‘



Ohio
- Texas
Mich.
N, .J.
Mass.
.Fla.
Ind.

N.Car.

. Mo.

-Comparison of the Size of New Jersey's Legislature to- That
.of Other ‘States of. Somewhat - Similar Populatlons

Rank .in , o :
.Popula- Population Area = =  House .Senate :Ratio .of
“tion 1 (1960) . (Sqg. Miles). . Size .Size 2 Houses
5 9,706,397 40,972 139 38 3-1
6 9,579,677 262,840 150 .31 5-1
7 7,823,194  .57.019 110 .34 3.1
8 . 6,066,782 -7 521 60 . 21 3-1
9 5,148,578 1 7.867 .240 .40 6-1
10 ‘4,951,560 54, 252 95 .38 .2 1/2-1
11 4,662,498 36 185 . 100 ‘50 2=1
12 . 4,556,155 499067 120 50 2.1/2-1
L-1

13 4,319,813 69,138 157 34

-Propositions About the:Size of the Legislature -

(1) - Representation. of interests.
-(a) Two extreme viewpoints:

(1) Herman Finer: '"For good law, representative-

‘ness is of cardinal importance;. all men.get. the sense-that
- they are being duly heard .in:the uses of authority ... . .Inv
'my own opinion, the claims of thorough representativeness have

-a very high order of validity. @As for procedural clumsiness,

since so-large a part.of legislative work.is already done in

~committees, there is very- little harm.in increasing the size

of the legislature. . . . . . - In»auplanningjagépvthe‘

legislature -must be bigger. If time cannot be stretched

.beyond.three_hundred“andusixtyafivejdays,in;ényear, theh.the
‘legislature's burdens must .be borne.by multiplying its

_ . )
working members.,'™

(2) Hamilton or Madison.in:The Federalist: ”In’

all legislative-assemblies the greater the:number composing

- them may be, the fewer will be the men who will in fact



direct:theirIprdcéedingé. _In: the next place, the}lérger
" the number, the greater will beﬂtheap%oportiOn\df members
of limited,infprmation:andhof weakacabacitieé._.~, . ‘Thé
people -can never err moré'than;in:supposing'thét,by
_gmultlplylng their. representatives beyond a .certain limit,
they strengthen the barrier: agalnst tpe government of a few.
.Experlencefw1ll”forever‘admonlsh‘them‘thatg on- the contrary,
 after securing a sufficient number for the- purposes. of
"safety, of,local,information,.and,ofﬁdifoSive sympathy with
- the whole society, they will,counteréct‘théir;dwnwviews by
every addition to the=representatives.“6
-(b) Conseﬁsus:today: It appears to be, from- the
-literature'exémined,‘that most;of‘ou#;legislatures are
too large, and that: rather than:incréase their size,; one
should~concehtrate,on.apportionment-éndsmethods”of election.
(2) Experience and ability. | |
(a) There.are a- limited. number of persons. with. out-
standing ability" who are willing to: run for elective office.
- (b) _Leglslatlve}p081tlons may;lose thelr:attractlon(for
-able -persons if the size of the'legislature is so:large- that
.one -loses his individual influence,i#‘it,
‘(c)‘~”In-Nebraska-the general jﬁdgment.islthatfwith,the
reduction in the number of legislatofs there came .a
‘noticeable increase :in. their averagé;ability.',Whether a still
greater ?ise«in.tﬁéflevel‘Of abilityﬁwould.follow:a‘further
‘reduction is mnot known."’ Nebraska has:43.members in. the one

House,



(3 ReSponsibility
Smaller leglslatlve bodles may produce -a greaterw

sense of respons1blllty on the part of the leglslator 1f he

‘knows-that‘hls lnfluence;ls-greater;and that hls\vote:doesv
.count'for*more, There are greater 1ncent1ves for hard work,
.lf the amount of work does not thereby become overwhelmlng

.(4) Slze and NUmber of: Commlttees.

Large leglslatlve ‘bodies tend to have ‘more - commltteesa
Thls may lead to the fractlonlzatlon of work and to needless

and harmful dupllcatron. ~"Attempts to reduce the number of

,commlttees without. reducing the. number of. leglslatlve members |

have beenvonly_partly,successful. On the other hand a sub~

‘stantial reductionfinﬁthe~number~of memberSfls,soon followed .

-8
‘by .a :reduction .in: the number of Commlttees "

The Eagleton study . found that in "terms. of number of
commlttees New Jersey stands well below the natlonal average N

with- twelve standlng commlttees ‘in each house " It :found a

‘problem, however9 in: the dlstrlbutlon of bllls to the

committees, Wlth 5 of the 12 commlttees 1n the Senate hav1ng

irecelved 70. 9 per cent of bllls referred and,slmllarly/ln

‘the Assembly 9

- (5) Stafflng

‘New Jersey 1s weak 1n regard to prov1s1ons for staffs
for the leglslature, and probably w1ll contlnue to be 80,
Good staffing could of course, p01nt toward fewer members of

the - leglslature,,rather than more.

- (6) Area to be Represented

New Jersey is not.faced with: any maJor problem here



because-of. the fact that it has one  of the smallést“areas
of States:with itsvpopuiation_cenferihg;aboutftWovpélés:and
beginning to extend along the cérriddr, \
.(7) Expense. | | i
This‘should:not be-considéred4aamajor'factorfin’
Jdetermining,size,.inasﬁuéh»és figures showitﬁat'the,costhof.
operating a stateflegislature:is;n6t oneaof‘tHeflargéf
. ltems . in. the Budget_of a.sfate. It“is'estimatéd“thatvthe
saving:to’Nebraska~thr6ugh-the adoption.of the unicameral
éystem~Was/oniy about.l5 per centlof'the»legislative'eXpemse.
- Patterns | '.
Three»general patterns.relevant to.the prbblem .of: the

size of the houses of the New Jersey Leglslature may be

~dlscerned throughout the . country: |

-Pattern Number One

A two-to-one 'ratio: in numbers. of members between the
alower>houseAand-the;upperAhouse._,Th;s could mean, for
-example, that-1_:he~'Ne'w~Jevr°:_sey’Assembl;ir,c,éuld.,,r’emain.a1:‘,'60‘9
and.the size of the-Senatefbe<in§rea$ed t0330;

NED) ,Withuah;Assémbly,of 60, the‘avefagefdistfictgpopulainn
;infNew-Jefsevaould,be-101,113, and Ehe.maximummdistrict
.population no more than 116,280. .These numbers are well
.within the fiéuresvgéneréllyracceptéd_for'representation
.of.populationé,.which‘normally ére‘consideredﬂadeqﬂate.even
up>t6J300,OOOmper80ns per representétivé.

(2) Other-States having,Assemblies pf approximatelygthe\size

of. that of New Jersey are:



r*»r

.Colorado . 65

Hawail 51
Idaho 59
Nevada 47
New Mexico 66
Oregon 60
S..Dakota 75
Utah - 64
-Wyoming 56

(3) An increase in the size.of. the Senate would be .supported
byythe'foregoing;propositions_aé'applied to the upper house

in New Jersey.  Especially. convincing in this regard are the

-work loads of the Senators in representing their constituents

and in serving on key committees without the:possibility of

adequate staffing.

(4) The tradition in' New Jersey, and many .other States, has
been that of a 3-1 ratio between . size of the lower house and
the.upper,'there seems to be little else to- recommend that

split. With a 2-1 ratia (60-30, as recommended in this first

proposal), New Jersey would be in. line with the following

states which have approximately. a 2-1, rather than.a 3-1,

.ratio between the two houses:

Alaska 40-20
. California - 80-40
. Coloerado . 65-35
Delaware : 35-17
Hawaiil 51-25
(Idaho 59-44)
Indiana .100-50
Iowa 108-50
Minnesota 135-67
Montana .94-56
‘New Mexico .66-32
Oregon 60-30
. (Rhode - Is.. . 100-44)
S. Dakota -75=35
Washington 99-49
‘Wyoming .56-27



*(5)  States having Senates of about 30 members: oo

- Alaska
"Arizona

. Arkansas
California
.Colorado

. Connecticut.
sFlorida-
Hawaili
Kansas

- Kentucky
Louisiana
Maine
~Maryland

- Massachusetts

‘Michigan
‘Missouri

‘New Hampshire

New Mexico
Ohio
Oregon
. South Dakota
Tennessee
- Texas
. Utah
Vermont
‘Virginia

West Virginia .

~Wisconsin
Wyoming

-35

1.28
1 35

40

¢ 35
.36
1. 38
.25

it}

§6)h The;only‘State«having;exacflygtﬁe-numberS'of,60=30

-1s Oregon:

State

- Population- Repres. .

’Population Area Counties .House . :Senate _.
Oregon 1,768,687 96,248 36 29,478 58,956
New Jersey 6,066,782 7,521 ‘,21 101,113 202,226

- Pattern Number Two

A threemt6m0ne ratio in.numbers:of members between: the

(under the 60-30
‘reorganization)

lower house .and. the- upper house. ,This could bemapplied‘td»the

New Jersey*Legislature9.without.draétic.changes.in.sizes of

the,houses,;by=in¢réasing.the'Assemhly_to 75, and the

- Senate . to- 25,



>x

(1) . This would maintain.the- traditional 3-1 ratio.

- (2) States havingiAssemblies of.aboﬁt575:

Arizona 80 ,(lower,hQuSé} '28)
- California 80 - (lower house: .40)
New Mexico . 66 . (Lower house: .32)

- South Dakota 75 (lower house: 35)

- (3) Queries:

(a) Does the:3-1 tradition have any real justifi-

.cation?

(b) Is the increase of 4:Senators enough to' take care
of: the burden. of the Senators in;NeW»Jersey?
(¢) . 1Is there: justification for theviﬁcrease~iq the

size -of the Assembly, just to 'maintain the 3-1 ration--

or for other reasons? This would bring.the.averaggipopulation

.representatiOn;for the Assemblymen.down: to 80,890 (as

compared to 101,113 with 60 members).

:Pattern Number Three

A three-to-one ratio in.numbers of members betweeh the

lower house and the:upper house. This could be applied. to

the New Jersey Legislature, with increases in sizes of

both houses, by increasing the Assembly.to 90, and the

Senate to 30.

(1) This would maintain the traditional. 3-l.ratio.
S (2) It would increase the size of.. the-Senate tb»thatAcon-f
‘sidered necessary under Proposal One for the-workload .of the

-Senate.

(3 States~having‘Assemblies.(or'lower4houses).of aboutﬂ90:

New Jereay State Library



' "Arizona . 80
- s - Arkansas f:lOO

~.California . 80

.Florida - ' .95

Indiana 100

- Kentucky -1100
"Montana ‘ oL

‘Rhode Is. ‘100

Tennessee 99

- - Virginia -100

- Washington .99

- West. Va. 100

~Wisconsin 4100
- (4) Queries: , ‘1
. (a) ‘Does the 3-1 traditioﬁ‘have-anyfreal_justification?
(b) 1Is thererustifiqationﬁfof the increase :in the
size of the Assembly to: 90, justfto;,’maintain.the~3=l"ratiow
.or for other reasons? This would bfing*the:average<populam
tionurepresehtation,for the Assemblymen down:t07679408

. (as compareduto:lOl,llS;witH-60Hmembers),
]
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THE USE OF CONGRESSIONAL DISTRICTS AS LEGISLATIVE DISTRICTS

Richard J. Connors
Assistant Professor.
Department of History and Political Science
Seton Hall Univer31ty

THE BACKGROUND .

The idea that New Jersey's CongreSsiohal.districts should

be used as dlstrlcts for the election of state legislators arose’

‘because (1) the state was faclng the two. tasks of restructurlng

its legislature and redrawing its Congressional district lines,

~and (2) the number of Congressional districts (15) was closely

proportional to the existing size of the legislature (21
Senators; 60 Assem;blym.en).l | '

Proposing that both problems be solved simultaneously,
the "l - 2 - 4" plan was offered early in January, 1965. 2 This

called for the redraw1ng of New Jersey's Congressional districts

" to accord with the "one man, one vote'™ principle, and the

election of two state Senators and four Assemblymen from each

- reconstructed district A 81milar plan was ‘advanced by some

members of the Meyner Commlss1on in the February, 1965, report
of that agency;S'
This memorandum is designed to acquaint the delegates
with the options and general implications of such plans, and
the principal arguments for'and against them. Many of these

arguments, as will become clear to the reader, are speculative

in nature. Hence, the author has not attempted to draw up a

‘box score for the two sides. The delegate's own box score will

depend largely on his political values and his reading of the

political future of New Jersey.



|

THE OPTIONS | ]

The Conventionvmayfuse,Congfessional-districtswas the-

districts for the upper house, for ﬁhe lower house, or both

houses of a bicameral legislature -- or as the base units for
| _ i _
a unicameral system.  This does not jclose .out the Convention's

options. If the Convention decidesﬂ for example, to:continue

the present bicameral system, Senators and Assemblymen can be -

chosen at-large from the Congressional districts; all can be
chosen from single-member districts within the encompassing
boundaries of. the. Congressional dist}iéts; there can be a
combination‘of'at-large Senators andiéingle-member district
Assemblymen (or vice versa). | |

Any. particular combination -ﬁill:affectithe'reasonable
ness of the pro and con arguments wh&ch are presented in the‘A
'fOllowing pages, In order to give;tbe delegates a general grasp
_of-thelprobl‘em9 thus, the author is Pypothesizing,a "l - 2 - 4v
setup in which state Senators are»elécted at-large and the

Assemblymen are chosen from single—m?mber districts within each

Congressional district. l

THE IMPLICATIONS . ‘ O
There are at least three bro;d implications in,thé use
of Gongressional‘districts'as:legislétive districts: :

1. The size of the New Jersey legislature will vary auto- -
maticélly with increases and.decfeaSes in the number of
Congreséional seats assigned to %he state. I1f, as may well
happen, New Jersey gains a-Congréssionalﬂseat-following the .

1970 census, the Senate would be. increased in size to 32

2 | |



members, the Assembiy to 64. Redrawing the Congressional
district lines would handle the problem of Senate districts,
but some -- perhaps all --of. the Assémbly district lines
would have to be redrawn in the early 1970ts,

2. New Jersey will fulfill the requirements of the “one man,
one vote' principle. The jurisdiction of federal and state
courts has been exfended to the qqestion.of the proper
population size of Congressional districts, and it may be
assumed that they will continue to exercise responsibility
in this field. The state legislature (or other redistricting
agency)rwill be under judicial pressure to keep New Jersey's
Congressional districts correlated with the population

~changes recorded by each federal‘censuéa_

3. Great political poﬁer will be concentrated in the hands of
the state legislature (or other redistricting agency) at the
time when Gongressional district linesjare redrawn. Those
legislators will develop the scheme by which the state
selects its U, S, Representatives, and will simultaneously
create the basic format of the New Jefsey legislature for
at least a 10-year period.

ARGUMENTS FOR

1. By using Congressional districts as legislative disﬁricts,

the job of apportionment is simplified now; the job of

. _reapportionment is simplified in the future. As one report
phrased things:

Districting is a frustrating process, especially
to the incumbent representatives; there is no reason why
the process should be complicated by two sets of &istricts,
so long as population is the basis in both cases.-

o 3



The scheme can be easily understood by the average voter.
‘ N

If, on the other hand, New Jersey's citizens are presented

with a welter of criss-crossing Fongressional and legis-

-lative districts, their interestlin government -- both

national and state -- willlag.]

State-federal cooperation will §g furthered by having -

Congressmen represent the constituencies around which the

i
state legislature is structured.. Common interests and
, | |
problems will lead to better lines of communication among
' |
the citizens, their representatives in Trenton, and their

representatives in Washington. {

Since Congressional districts will also serve as leglslatlve

districts, the state leglslature‘(or other redlstrlctlng

agency) will be under great publlc pressure to avoid gerry-

mandering. The_federal courts W#ll"also be acting as

watchdogs, enforcing any Congressional standards that may be

established to prevent gerrymandering.,

ARGUMENTS AGAINST

la

The adoption of such a plan (1 -12 - 4) would violate the bi-
: ]
partisan spirit of the Convention. The New Jersey legislature
1
is under court mandate to redraw our Congressional district

lines in time for the next primary elections. (The target
date is April 1llth.) If the Convention uses these Con-

gressional districts as legislative districts, it will be

abdicating its responsibility to ithe Governor and a legis-
| _

lature -- all of one political party.

New Jersey's 1965 reapportionmenﬁ woes suggest that, as a

matter of practical politics, 1t‘1s easier to get a

L f



consensus on plans that work ‘with the‘counties as base units.

Adherence to countles (or. groups of countles) as. legislative
districts is, in addltlon more in accord w1th the hggg rule
traditions and party ‘structures ‘of New Jersey, ‘Malntalnlng
lines of communication among our,counties,“municipalities,
and the state 1egislafure5shouldlbefthe prime oojective of
the Convention.  E

3. The Convention will have more flex1b111ty in deallng w1th

such questlons as the optimum s1ze of the leglslature the
representatlon of local and reglonal 1nterests if it does
not tle its hands to the "magic numbe r** of‘lS;

4, Partisan gerrymandering is invited. With the stakes so high,

~i.e.,, control of New‘Jerseyfs:legislature'as well as her
Congressional delegation, what future legislature (or other
redistricting agency) will be able to resist.the temptation
to gerrymander? One snould not ask more of the political
process than it can bear, human\nature being what it‘is,
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FOOTNOTES . = -

yo state uses Congressional districts as the base for
its legislature nor, as far as can be ascertained, does any
state contemplate such usage.’ The large size of the typical
state leglslature precludes such a neat correlatlon as .
"].-2—“'”- ‘

2The plan was presented by former State Senator Wesley L.
Lance, This was not, however, the first time that the use of
Congressional dlstrlcts as leglslatlve districts had been
suggested, 1In 1960, Assemblyman (now!' Senator) William Musto
proposed that Assembly districts be coterminous with Con-
gressional dlstrlcts. Refer to ACR No. L2,

3Report of the New Jersey Leglslatlve Reapportionment
and Congressional Redlstrlctlng Plannlng Commlss1on, pp. 33 ff.

' unreau of Government Research Apportlonment of the
New Jersey Leglslature (New Brunsw1ck 1964) p. ll.
SNQB. Although anti- gerrymanderlng prov1slons were in
effect during the 19th and early 20th’ centurles, there are mnone
~on the federal statute books today.. . :

Sl



uNONPOPULATIONgFACTORS IN~LEGISLAIIVEJDISTRICTING
_ Rlchard A, Hogarty
Ass1stant Professor, Department of Political Science
Rlder College

- There.is considerable opinion.among. judges,. lawyers and
-political scientists that factors other than population can
.be-legitimately taken:into account in.establishing both |
congressional and state-legislative districts,  In.its decision

-of Reynolds v. Sims, the United:States Supreme Gourt did net

‘rule out the consideration.of nonpopulation factors:in .drawing
district.lines, ,Onvthe'contrary, the Court. specifically'sugm
gested some factors whlch it said. Would be- "constltutlonally
fvalld“ .80 long as. the/resultlng apportlonment plan.did not
. subvert the "oVerrldlng;obJectlveaeo‘of_substantial.equality
of.population”among;theeVarious.districtsoau“l Speaking for
-the maJorlty, Chlef Justice Earl Warren:said: |
- ™A State-may- legltlmately ‘desire to maintain .the 1ntegr1ty
- of various:political subdivisions, insofar as: p0381b1e
.and . prov1de for compact districts: oﬂ contiguous. terrltory
- in de81gn1ng a. leglslatlve apportlonment scheme, Valid
considerations may underlie.such aims. Indiscriminate
districting, without any regard for political subdivisions
.or netural or historical. bounlary- lines, may be-little 'y
‘more -than an:open: 1nv1tatlon .to- partlsan gerrymanderlng o
'--Oniheotherhand9 the Court_enumerated certaln.factors
which;it“indicated.were:not‘re}evamt.to‘represéntative
democracy. It concluded that‘"aaaneither“history aloene, nor
economic or other sorts.of group interests are:permissible
factors . in attempting to justify disparities from.population-

‘based representati-on_.oﬁ3

In.rejecting these factors, the
Court -did nét,placefthe.states.in.an_apportionment strait

- jacket as some of its critics contend. .In:fact, just the



.for experlmentatlon-and maneuver,

Compactness and Contiguity |

opposite is true, As"RobertaMcKayﬂhas7pointed1out:<‘“a;oin

allowing states. to 'maintain.the- 1ntegr1ty of various: polltlcal

subdivisions' against a. background

of substantlal equallty9

the Court simply reserved to the states the- tradltlonal room

'ﬂLl'

Given the general guldem

-lines as set. forth by the Court in. Reynolds this. paper will

examine.- brlefly the . nonpopulatlon factors whlch the delegates

-to give some attention.

|

~to. the 1966 New Jersey Constitutiomal Conventlonumlght”W1sh

Aside from' the equal populatlon prlnclple the‘twoumost

~important. requlrements for equ1table dlstrlctlng

- and contiguity, In short, these féctors prov1de

.ignored, it is relatively easy foriawlegislaturea
o vvv . ! .5 e
. 1n . gerrymandering for'partlsan‘purposes-whlle-at

“time satlsfylng the equal populatlon requlremente

are compactness

that. leglsm

--lative districts be composed . of’ as‘compact and contiguous

.areas as practicable., If compactness and contiguity are

to indulge
the.same

In .commenting

\ ' '
.on:.this: p01nt .Andrew Hacker: observed that: ”’aa,NeW‘Yorsz

experience - has demonstrated that‘s1gn1f1cant gerrymandering

.1s possible even.when all dlStrlCtS show Nno. more

-15 percent variation from.the- norm%"5

than.a

Compactness,and contlgulty are largely matters of degree,

i .
and consequently, there is some. question as to what constitutes

a:.*compact and contiguous“ district. Unfortunately, the courts

i
|

:have:been.sbmewhat.vague,inuansweringwthis‘questions ‘Fortunately,

however, Ernest.Co.Reock,,Jr;vand.others:have'deﬁeloped rather

S R , ‘ |
precise methods‘fOr'measuring“these‘standards;6

Contiguity

ey



does not. present much.of a.problem_-sinéermOSt-districtq are
comprised of contiguduslferritorya The dlfflculty usually
arises with compactnessa Reock“s rule on’ compactness mlght
- be-helpful for illustrative purposes
*The most compact plane figure is the circle, for here
the maximum area is enclosed within. a given: perlmetero
The circle, therefore, can.be used as the-ideal of
compactness9 just as the average district: population:is
used as the ideal of population equality. The degree .of
compactness of any district may be-measured by the
relationship between the area .of the district. and the
- area of. the smallest: possible circumsecribing circle.®
Circular districts are undoubtedly beyond expectation,. but
the use of mechanical computers could make the above geometric
- measurements readily available, With.thiSfinformatibn=in
hand, it would not be too difficult to establish constituencies
‘that have as much as 75 per cent of their territory within
‘the "ideal of compactness.' Actually the problem:is that
districts can be too compact. Again as Hacker points but9
*,,.,it is not clear that setting a standard of compactness
would solveamore‘gerrymanderingtproblemsuthan.it could create,

v ' 8
or at.least perpetuate.™

Community of Interests

The~argument.is often. advanced for créating_eonstituencies,
:Which:are relatively homogeneous in make=-up. The.objecfive
is thevestablishment of Iegislafive districts composed. of
citizens with similar interests and goals, It is argued that
in such districts:thé.voters~wouldvhave-suﬁficient,political
power to élect representatives who are not only *one of their
own.: kind”. but who also share their ba31c 1nterestso Thus
complalnts are frequently v01ced When redlstrlctlng dLVLdes an

area that is supposedly of this nature:



"in . modern cities people of 51mllar interests, culture
or income tend to live close to one another: and to
develop close-knit nelghborhoodsa Over the years these
form:harmonious and durable .ties: with' surrounding
.nelghborhoods of somewhat different cultural backgrounds,
The people in such groups of nelghborhoods have every
- right to expect. that the- state in. readjusting Congressional
and. legislative districts, will take. cognizance -of their
historical associations. and common interests so that any
change-will entail. Blnlmum disruptlon of their tradltlonal

~political pattern.™ o

The major problem;WLth.using1community of interest_as
a standard for-legislative.distrieting,is in identifying and
isolating. the interest or interes%s:held.in common, -As a

result of this difficulty9 commuhity of interest haSuusually

‘been omitted as a districting standard, The difficulty

arises from the fact that each resident in a.particular area’
. \
‘has numerous interests and therefore it would‘beivirtually

impossible to determlne which. of those interests is. to be .

given priority and used as a ba51$,for establlshlng;a ‘ )

constituency., For example.in: New Jersey *,,.a farmer in
Sussex County may "have more .in common with another farmer
[ .

from Cumberland County than.he haf with a.merchant in Newton
or a new homeowner who commutes,tb work in‘Patersonoﬂlo
Nor does it follow that the political power of the urban

: : v .

.voter will beeenhaﬁcedgby‘mergingycultural.neighborhood

‘boundaries with those .of the constituency. As a-matter of

fact, in districts where this oceﬁrs such:aS‘NeWJYorkaity”s

‘18th District (Harlem), the citizgnsﬁfrequently are-unable
to’use,their votes to maximum~advbnrage, Perhaps.the:most E
that can:be done‘about eommunityvef interest is to adopt the
standards of compactness»éhd‘cont&guity. As .one observer has = -

indicated: "If it is assumed thdt:persbns with-like interests



often.live close together, then.a really compact and

contiguous constituency may give as much:emphasis to'a" -

. . . . 11
community of interest as. is desirable.™

Topography

- Topographic features of the<1andscape9,Suchraé rivers,

.mountain ranges and.other impediments to easy travel have

occasionally been considered in determining constituency

“boundaries. Several decades ago,. political geographer,

Carl Sauer, presented a fairly'persuasivé case for using
topography as.a criteriondin_diStricting;12 A great deal of
his argument was predicatgd_upon“thé concept of. *geographic

unity" and the permanency of natural geographic areas. An

.approach .similar to Sauer’'s can.be found in“thé‘Alaskap

constitution (Article XIV,. Section .3), which provides for
districts based upon .river drainage- areas.,

In an earlier period of American history when. .methods

-of transportation and communications:were slow, topography
'was.undoubtedly'an important consideration:in drawing the

limits of a constituency., . Under modern  day conditions,

however, this. factor has declined appreciably in .relative

.importance, While topography still may be of concern. in

some  areas, it doesMnotMlend.itSelf to objective measurement as
a districting standard; nor is it of particular revelance to

the representative function in the dethpcratic process. More=-

-over, the U.S, Supreme Courtbhas.taken.anuexcéedingly dim

view of usingAgeographicél factors: = ".,.people, not.land.or

trees or pastures, vote. Modern developments and improvements

in transportation and communications make-rather hollow, in

5
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.the mid-1960's, most dlaims:that déviations‘from:populationé
based fepresentation_éan.validly'béabased.solely on o -
geographical considerétions9“13 ‘ - _'  v ’ .

-Incumbent's Interests .

,A_tradition.deeply;imbedded iﬁ.Americanhpolitics;réquires
that a . legislator reside:withinﬁthé district. which:he
repfesents, In most states, the:.tradition has the added
.legal force-of a constitutional ru{e. As a result, serious

consideration;mustube:givén“touthevimportancenof this factor.

in drawing up a.redistricting‘planJ -Alfred De Grazia has

summarized the interests. of an incumbent.legislator which are.

affected by reapportionment: |
",,,the typical legislator suffers from-the-long
.proceedings;. the need to guard himself against too
much : tampering with his own.boundaries; . the need to : }
. lose :thousands: of known: constltuents and to acquire 5 Mo
-thousands. more who are completely:unknown;. the need
to reorganize associational ties: of manyfkindstith
churches, union:locals, businessmen, clubs, and the
~like; the necessary struggle for power Wlth other
. Llegislators with whom. .he had hltherto‘ been. at: peace;
the need to read new newspapers;: perhaps.:a change in
‘his own home  address; the- pos§1blllty of increased
risk of losing his seat; the need to.shuffle his staff
around to accommodate new interests and .drop old;. the
need to reconsider his factional allgnments in- the
uleglslature,,the need to familiarize himself with new
units. of government, . new fﬁhool districts, and all
their -legislative- needs e

It is«not;justAthesincumbent;legislator who. is affected.

- The constituents,. who have - come to'know him well, may suffer

from a change»in,districtrlines,th%t deprives:them of his
, \ | | .
-knowledge, experience:and services, -If a.large-number of
o 1 -
experienced legislators are-retireq as a consequence-of

. . o
reapportionment, the work of the-legislature may suffer,

. L . 5
.at. least temporarily. Professors §te1ner~and,Goveasuggested

! . » -
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in a study a few years ago that: "Redistricting proposals
that dislodge a.minimum number of sitting memberSQ,irrespectiVe
of party, will be favored over proposals. that do not take

+into account sAi‘t*talt‘l.g«mernbe':l:-xsc,"‘*’]'5

It must. be said, however,
that preservation of an. incumbent does not necessarily
guarantee better representation.

Whole Municipalities

Theoretically, it 1is. possible to devise a completely
new districting plan for New Jersey without any regard.for
municipal boundaries, Even if this were a desirable objective,
it is by no means practical, Besides, there are several
valid reasons for maintaining whole municipalities wherever
possible, A leading student of reapportionment has. outlined
~these reasons as follows:

"There is nothing intrinsically difficult about

drawing legislative representation distriect lines

to satisfy the equal-population principle even

while following local political subdivision. lines

to a substantial extent. Indeed, these already-

existing lines make the task simpler so. long as

rigid adherence to any one:such set of lines, such

as county lines, is not required, City, township,

village, census tract, or even ward and precinct

- lines may sometimes be more meaningful. The practice

of adhering to existing lines is also helpful in

o oo . ! o ! \M16
minimizing the always~-present risk. of gerrymander,

Furthermore, in most cases political organizations
are tailored to municipal boundaries. It does not make
much sense to ignore these boundaries in order to satisfy
some districting requirement of low priority. In developing
a districting plan for the State of New York, the recent
Advisory Council on Reapportionment applied the principle
of "whole municipalitiesﬁ to a considerable extent..’/ While

it is realized that district lines will of necessity have to



be drawn through some large.munic&palities in order to

i ‘ ) .
comply with,the<equal-populationg?equirement; nevertheless,
‘municipal boundaries should be retained where feasible,

|
|
Conclusion '

In. summary, the U.S. Supreme Court has declared:that
nenpopulation factors may be:appropriately considered in
redistricting. - Among those which' the Court has expressly.

ruled out include economic and group interests as .well as

topographical factors., If one accepts the Court's guidelines

on reapportionment, then legislative districts should be
comprised of as compact and contiguous areas as:practicable;'
Compliance with these two Standarésﬂwill sufficiently take"v
‘into account the community of interest factor°}~And lastly,
municipal boundaries should be reépected.wherever possible

-in the drawing of district lines.:
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ALLOWABLE AND DESIRABLE POPULATION DEVIATIONS
Erneét C. Réock, Jr.
Director, Bureau of Government Research
Rutgers, The State University
Chief Justice Warren, speaking for the United States

Supreme Gourt in the case of.Reynolds V. SimS} said:

"The Equal Protection Clause (of the federal constitu-
tion) demands no less than substantially equal state
legislative representation for all citizens, of all
places as well as of all races....We hold that, as. a
basic constitutional standard, the Equal Protection
‘Clause requires that the seats in both houses of a
bicameral state legislature must be apportioned on a
population basis.™

A few paragraphs further in the same opinion, however, the

- Chief Justice granted:

"We realize that it is a practical impossibility to
arrange legislative districts. so that each one has
an identical number of residents, or: citizens, or
voters. Mathematical exactness or precision is -
hardly a workable constitutional requirement.'
A basic question facing anyone designing an apportion-
ment plan, then must be: "How equal is ?substantially
equal'?" Thus far, the United States Supreme‘Couft'hés not

been of much help in answering the question.' In fact, again in

Reynolds v. Sims, Chief Justice Warren stated:

"For the present, we deem it expedient not to:attempt
to spell out any precise constitutional tests. . What
is marginally possible in one State may be unsatis-
factory in another, depending on the: partlcular
circumstances of the case."™

While a wide variety of lower court decisions have been .

rendéred, and they eventually may result in. providing an

.answer, at thé present time there does not‘appear to. be any

aécepted judicial consensus as to just how equal ''substantially

equal' must be.



The Measurement of Inequality

One of the most common statistical measures of =

inequality is. the relatlve dev1atlon‘of the: 1nd1v1dual

constituencies from the average for all const1tuenc1esd

It is found by: ‘ ‘ :

(L) dividinéithe tbtal”population of;the state by the number - :
of seats in the legislative body to find the average |
population per seat (ffgquently;%nown.as the‘”rebrésenta-'
tive ratio™), | o | |

(2) calculating the<populatioh per segt_for-each constituency,

‘and ‘ |

(3) finding the amount by which the ﬁopulation per éeat in
each constituency differs from the average, and expressing

~this amount as a percentage of tﬁe averagea |

For ‘example, New. Jersey's population, 6,066,782, lelded by the

29 seats in the State;Senate, yilelds an,averagefpopulation

per seat (representatlve ratio) of 209,199. Burlington County,

with a populatlon of 224,499 persons, \1s 15 300 above - the

"average. This is aurelatlve dev1at10m of +7,3 per cent from

the average. It could also be said iF,this case that

Burlington County was 7.3 per cent under-represented.,

- Justification for Some Deviation

As indicated on page 1,.thé Uhi&edetates Supreme Ceurt

has recognized that absolute equalitylis,practically‘impoéa ' .

sible to attain. And in Reynolds v. Sims certain factors were

s r
. . .

or. some inequality. 5

cited as permissible justifications £
Chief Justicé Warren listed the follohing~objectiVes.as

grounds for permitting legislative constituencies to deviate

1
\
\
I

-



somewhat from the "sUbstahtiélly,equal“-fulé:’
(1) to maintain the integrity and voice of political sub-
divisions,

(2) to provide for compact districts of contiguous territory.

Both of these factors, in Warren's view, can be justified

as ‘measures to prevent the gerrymandering of districts,

while the first has an indepehdentvclaim for recognitibn,

since: |

",..Local government entities are frequently charged
with various responsibilities incident to the operation
of state government. - In many states much of the
Legislature's activity involves the enactment of so-
called local legislation, directed only to the concerns
of particular subdivisions.™
To these reasons cited by the Chief Justice for not
requiring precise populétion;equality»ambng constituencies
may be added the following:

(3) if census data are to be used as é basis for the
apportionment, there is a substantial time lag between
the date on which the inhabitants of an area are |
countedb(April 1 of the census year) and the date when
this population count may be reflected in legislative
representation. For example, after the 1950 census the
New Jersey results were not available from the Bureau
of the Census until late in 1951, and they were not

officiélly certified to the Governor until February,
1952.3 This meant that elections under a reapportionment
planubased upon certified data could not be held until
at least 1953, aﬁd the legislators elected at that time
could not take office until January, 1954, three years

and nine months after the population had been counted.

5



During all of this time -the population distributions

were changing.. Even under ideal|conditions, the popula-

tion distribution in New Jersey cannot be reflected in

.legislative representation in less than one year and

‘nine months after the count is made.

(4) Furthermore, if U. S. Bureau of Fhe Census data on

number of inhabitants are to be used, it should be
recognized that these data themselves are not precisely

accurate. TFor example, the nation-wide error due to

-under-counting of population has‘been estimated at about

1.7 to 2,0 per cent, with some e?idence that errors of
thisvsort.are a bit higher in Ne& Jersey. ‘In.éddition7
other errors of various types may occur in the census

data B | | ’

|
\

Examples of Limitations on Deviation

.Opinions and practice have varied in connection with

the maximum relative deviation whichtmay be permitted.

Illinois, as early as 1870, adopted g constitutional provision

L

‘requiring that no senatorial or representative district

might be created having less than four-fifths of a representa-

»tive-ratiog5 this is the equivalent ?f a -20 per cent

deviation. No restriction was placed on the maximum size of
v | STl ,

‘the district., Missouri, in its 1945‘Constitution, permitted,

~at.most, a 25 per cent relative deviétion, either plus or minus,
. 1 : S ’

from the average district size.® In 1951, a Committee of the

American Political Science Association recommended that mno

. . . . | .
congressional district be permitted to deviate by more than



»

.x

15 per cent from the averagé¢7 In reéent,years, bills

have been introdﬂcedvintobengre%S~stipuiéting”lo, 15, or
20 per cent as the maximum'permisSiblé deviation.for
congreésionalldiStriCts; a bill setting the limit at 15 per
cent passed the House of Represéntatives in 1965, but has
not been enacted by the U. S. Senate. In connection with a
similar problem in Tocal govérnment, New'Jefsey's Optional
Mhnicfpai Charter“Act'of‘l9567provides:that no municipal
ward may differ in population by more than 10 per cent from
any other'wardga" This is far more Stringent than a plus or
minus 10 per'cenf deviation from the average.' |

Factors Affecting the Degree of Equallty
Which Can Be Attained

A number of other considerations have an impact“dh

the degree of equality which should be expected from an

apportionment plan. The importance attached to each of these

factors mﬂst.be“wéighed dgainst.the importance of statistical
equality. |

The Iype_gﬁ'APPOTtionment Used

Basically, there are two types of apportiohment:»V
(L) the distribution of séatS'tQ constituencies whose
boundaries are fixed in édvance, .For example,'in,the‘Newb
Jersey Geﬁeral Assembly, tﬁe 60 seats are distributed
aMong‘the counfies'in proporfion to the number of in-

habltants in each county

(2) . the dlstrlctlng of the state into constltuen01es of

equal,population; each constituency to elect the same

number of'representétives. For’éiamplé,'thé state has



. l ! y
been divided into .15 congressional districts, each of

which elects one Cohgressman.
Generally speaking,_the-first type,of apportiohment‘—-'thé<
distribution;of seats’tolfixed-boundary;constituencies.e-
‘will tend to result in less equal coﬁstitueﬁcies,‘.Thié_‘

becomes particularly acute where some of the constituencies

are on the borderline between.rédeiving,one‘or;two seats°
For example, if the state has 6,000,000 inhabitants, and
there are 60 seats to«be'distributedﬁ the'“representatiVe 
- ratio™ oanveragegpopulation‘pernseay,would be 100,000
. persons. Ifua,constituency,had;lSO,GOO.residents, it would
show ‘a relative deviation of ++50 per cent if it were
given one seat,nand”a‘relative‘deviaﬁion:ofveZS\per cent if
given two seats. . i

On.'the other hand, if the bounéary lines of the
‘éonstituencies can be.adjﬁSted throuéh the other type of
~apportionment ~-- districting -- the tendency will be to

facilitate the creation of more equal. constituencies.

 The Prevention of Gerrymandering

Various provisions which may be written'iﬁto a
constitution to ‘prevent gerrymandering -- such as.require-
‘ments for contiguous and compact districts, districts
-which follow political sﬁbdivision.lines9 etc. -- may have
the effect of makinglit more difficuft to achieve con-
stituencies withHreLatively equal'pqqulations per. repre-
:sentative. If there is a fear of gerﬂrymandering9 then

some . equality of representation may have to be sacrificed

|
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to limit the gerrymandering.

‘The Importance of Maintaining Political Subdivisions Intact
Rather precisevpopulation equality often can be |

achieved if counties and munlc1pa11t1es are split into

- smaller geographlcal pleces. If it is cons1dered highly

important to maintain counties .and mun1c1pallties as.whole

entities within. legislative constituencies, then:less equal
constituencies may have to be acceptéd,

The Number of Seats in the Legislative Body

The size of ‘the legislative body couldihavé:a
v‘significant'effectAon the degree of,populétidn équality,which
may be attained. - |
. (1) 1If distribution of seats to.fixedeoundary constituencies
is used, a larger humber of seats ﬁrébably'will teﬁd to

pfovide*more_equal constituencies, since this will tend

to eliminate the sort of dilemma,poéed by the small
,constituehcy,,as described on page 6.
(2) If districting.is used, a larger number of seats

probably will tend toward less equal constituencies, if by

increasing the number of seats the number of constituencies
also is increased.

The Relationship Between. the Slze of the Geographlcal “Bulldlng
Blocks” and the Size of the Constltuen01es

Espe01ally in. dlstrlctlng a state, the  legislative
- constituencies usually are put together by grouping various
geographic "building blocks' of terrltory in Whlch the number
“of.lnhabltants 1s known. Such "bulldlng blocks' may be census

enumeration districts, census tracts,-municipalities, or

New Jersay State Library



counties. The relationship betweenﬂthe size of the average

”bulldlng block” and the size of the average constltuency w1ll

|

have a substantial effect on the. degree of equallty which it. may
be possible to attaln.

constltuen01es, the constltuencres will tend to be

(1) As the "building blocks” become larger in- relatlon to the

-less equal.

(2) As the "building blocks™ become smaller in relation to

the constituencies, the constituencies will tend to

become more equal.

The Characteristics of Population. Growth

If all areas of the state were growing at approximately
the same rate, there would be no difficulty in keeping'cone

stituencies equal, and the time lag in the implementation R

of an apportionment. plan would have no significance. - E S
However, the extent to which differept:parté of a state vary
in growth rates will have an inverse effect upon the degree

- of population equality which can reasonably be sought. This

will be particularly. true as the humber of individual con-
stituencies is increased, for the téndency then will be féﬂ

_ _ ‘
create constituencies which are growing,at radically,different
-rates. If fewer, but larger, constituencies are used, the

tendency will be to create areas which are growing at more

nearly the same speed, and thus more equal constituencies .
will result. , o ‘ ' . o -

. Conclusion

The two theses emphasized in this paper have been:.

(L) the lack of consensus as to the allowable deviation in




- population,  and - B
(2) the large numberfof other-féctors;which>m?Y,make'some
‘deviation permissible, and even.desirable.

In writing constitufiqnal appbrtionmentwprbvisions, the
designers of a plan probably_should-fe—phrase the qﬁestion
posed onvpage 1, and express it as two. questions:

(aj How much pbpulgtionfdeviatipn will'thé‘courts.accegt
as sfill providing for "substantially equal" representation?
(b) Within theseylimits,’how'much;population'should be
utilized in order to provide-for other desirable appor-
tionment factors? |

The answer to;thé firSE“quéstion remains unclear.

The United States~SupremevCourt has expressly‘avoided

giving guidance. The New Jersey Supreme Court has permitted
deviations of from +42.4 per cent to -52.0 per cent to stand
for the temporary apportionment of the Géneral'Assembly,used
in the 1965 elections. But they have stated in‘thié con-

9

nection:

- "In indicating in our second opinion in this cause that
the General Assembly as now constituted could continue
for temporary purposes, we had in mind that while the
deviations might well be too great in a permanent plan,
those deviations would be tolerable in.a transitional
one, if the total temporary plan were compatible with
the objective of Reynolds v. Sims.™

Similar language was used in connection with the
temporary plan for apportionment of the State Senate, where

the deviations ranged from +27.3 per cent to -20.9 per

-cent:l0

"...the single question befOre‘us is whether the
foregoing distribution (of seats in the Senate)
will satisfy the demands of Reynolds v. Sims for



the purpose of a temporary Leélslatureg While we

recognize room for dispute, we are persuaded that....
(the distribution)...is constitutional for such
temporary purpose.

- "In view of the suggestlon made durlng the oral
argument that our approval ofﬁ,.(the distribution)...
might be construed to forecast the view that a. like
arrangement would be acceptable for permanent pur-
poses, we re-emphasize that we are deallng only

with the sufficiency of the plan for interim pur--

_ poses and nothing contained héreln should be deemed
to suggest that we would find | 1t suitable as a

permanent arrangement.' ‘
Although no limit was made equicit, these statements

would seem to indicate that the exiétingAdeviations of the

temporary apportionment plan are too great to stand in -

a permanent plan. Just how much lower they must be remains

unknown. A gueSs,'but only a guess, is that.the maximum
rélative deviation may not exceed, dt most, 25 per cent.
And the ceiling may well be lower than.this figure.

The answer to the second question must depend upon the

relative importance assigned to each apportionment con-

1
i

sideration by those who draw up-the plan.
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METHODS FOR FUTURE REAPPORTIONMENT
OR REDISTRICTING

Vincent P, Biunno
Member of New Jersey Bar

A. RELATIONSHIP TO OTHER ASPECTS OF REPRESENTATION

The feasibility of establishing a System for automatic
or self-executing reapportionment in the future will depeﬁd
to a considerable extent on the system for allocation of
-seats eventually embodied in the Constitutional amendment .
And the feasibility of providing for future reapportionment
by some body or ageﬁdy other than the Legislature, while
partly dependenf on the same factors, will also be dependent

'on the structure, composition and selection of the separate
body or agency.

Tt is nof'the.purpose of this monograph to evaluate one
or another system for the allocation of seats insofar as they
will determine the kind of legislature to be constructed.
What will be done is to analyze the major choices available
for consideration and to indicate‘the extent to which each
one tends to lend itself to the mechanisms under discussion.l

At the outset, perhaps the most impoftant distinction to
be made is between two basic systems for allocating seats.
One syétem establishes fixed geographical areas or divisions,

with set boundaries, and selects a formula for distributing
seats or votes for each area. This is’geﬁerally called an
“apportionment.' The other system fixes the number of seats
or selects some formula to express‘a ratio betweén the con=.
stituency and a seat', and then requires that areas of sub-
stantially equal constituency or multiples thereof be drawn

1



|
or redrawn with each realignment. This is usually called
" a “districting."?

B, UTILITY OF COMPUTER TECHNOLOGY |

Mention should be made, téo, of | the possibility of

using electronic computers to make reapportionment or re-
\

districting layouts as new census results are certified.

There are computers in existence Whiéh can either allocate
seats or draw the boundary lines for\new districts., But
while these devices have great capabilities‘and can process
a vast amount of detail in a very shért time, it must be
understood that'they can only function with fully explicit.

instructions., Particularly in connection with systems that-

|

require the redrawing of lines, it wﬁuld not be until a set

of specific rules had been laid‘down% establishing critefia

for the measurement of the results, that it would be possible

to prepare instructions for the operation of.the computer.
For this reason, it is believed that lat the present time the

usefulness of computers will tend to be restricted, perhaps
|

to the role of preparing a variety of possible solutions,

from which that one most generally acceptable can be selected,

or for testing the quality of a prop&sed a.rra:ngem.ent..3

C. . IMPORTANCE OF DEFINING ALL VARTIABLES

. . . \
This state of affairs is not due to any defect or. short-.

coming in computer technology. Rather, it is due to the fact

that aside from the basic concept of Mone man, one vote," and

s

the general recognition that other factors may be given some -
|

1 . .
weight so long as they do not submerge the major index, the
rules or guides for the fair apportionment of state legislatures
have neither been laid down nor agree? upon. There is not, for

2
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example, any specific limit to'thé exfent'of permissible
variations, If 6,000,000 people are to be represented by
60 legislators, the "perfect'" unit would contain 100,000
people. A déviation of 10% would accept units as low as
90,000 and as high as 110,6000 A deviation of 15% (such as
has been :-suggested for Congressional districts by“HQR‘,.SSOS7
- 89th Congress, lst Session) would permit units as low as
85,000 and as high as 115,000, or a comparative. size of 1.35
to 194

In the example given, if 30 seats are assigned to areas
with 85,000 people (15% below thebtarget) and 30 to seats .
with 115,000 people (15% above); a majority vote of the body,
or 31, could be composed of the 30 overrepresented areas
plus one underrepresented aréa, for a total of 2,665,000
people or 44,49 of the entire population; and the remainder
of 3,335,000 people (55.6%) would have only 29 seats. This
is a measufe of the maximﬁm divergence from the 'one man,
one vote"vcoﬁcept that could exist with a limit of 15%,
whether the‘divérgence be accidental or deliberate.

D. COMPACTNESS AND CONTIGUITY

Aside from fhe'size of the constituency, perhaps the
next two criteria. generally viewed as essential is that each
area bé compésed of “contiguous™ territory, and be as 'compact"
as practicable. These would be fairly simple measures to
~apply if population_werevmdre or less evenly distributed.
over the area of the Statey.and if the shape of the State
were some regular geometric figure. In New Jersey, neither

condition prevails. Actual populationris highly concentrated

3



along the New York-Philadelphia axis, aﬁa‘oﬁly 52 of the-
State's municipalities, out of thé total of 567, contain
more than 50% of the total 1960 cénsus'popﬁlation,‘ See

’Table attachéd In addition, thak which may appear to be

contiguous on a map may be quite dlsconnected on the ground

A v ‘ 1
The technique of map drawing simply has not progressed to

the point where population concenﬁratidn, topography, -
|
transport facilities and other segmingly unrelated features

can all be graphically portrayed on a two- dlmens1onal sketech.
"Compactness'" is also an unsLttled concept. In terms

of plane geometry, it is true that the most "compact' figure

which a given area can take is the circle, and "compactness"

s
can be measured theoretically by scribing a circle that will

Just contain a district and comparing the area of the dis-
|

trict with the area of the circle., But on the ground, and

in a functional sense, this may not be true at all, If the

normal travel time between point A and point B is normally

15 minutes, and between, A and C, 30 minutes, a district

containing A and B would be funct&onally more compact than

one containing A and C, even théugh A and B are 15 miles

apart and A and C only 7 miles apgrtn The Weaver-Hess formula

-mentioned in the footnotes attempts to give weight to these

elements.
One facet of “community of inferest,“ an extrémely

vague concept, is that which arises from the dynamic character

of urban and suburban populations., Large numbers of people
reside in one locality but spend &ost of their conscious and

productive waking hours at some other location. If the two
L

f . \
I
[
|
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locations are in separate representative areas, a serious
practical obstacle is presented to a real achievement of

a "community of interest" representation. One solution to

" this problem could be to extend to eligible voters the

option to select, as the place where he will cast his ballot,
either the locality where he resides or the locélity'whefe
he.is regularly employed. For apportionment purposés this
would require that registration or voting records be the
basis for measuring equality of representation.

For these and other feésons, anyvprovisions for auto-
matic or self-exéduting reapportionment must be so drawn

in relation to the system adopted as to be capable of.purély

‘ministerial application, whether the work be done by péopie

or by computers,

E. TESTING THE RESULTS

The test of whether this requlrement has been met 1s‘
Whether the reapportionment resulting from any ensuing set
of census figures will be the same whether figured'but by
one person or by another. That is, once a new set of census
figures comes in, it should not matter who applies them to
tﬁe apportionment of seats. This amounts to saying that the
nature of the system and of the formula must be such that on
any given set of census figures, there will be but a single
choice available.

The present state of the art is such that this céndition
can be expeéted'to be met only ﬁnder a system which esfabé
lishéS'fixed'boundaries for the constituencies and with

elections at large within any area entitled to more than
5



It also means that if some limit, such as 15%, is .

to be placed on population deviations, the system must .
- . . |

one vote,

. ‘ ° ) -
- also include an arrangement for ffactlpnal or weighted

voting after seats have been allo¢ated'as well as possible,
; \ .
This is because it is too much to‘expect that the elements

that bring about population growtﬁ in any given location
will permit a distribution that will nicely fit into
quantities with no more than a 15% deviation. The opposite
is to be expecteda7 8 ‘ _ ‘

Nor can a system such as thag under discussion avoid

this part of the problem by adoptﬂng some mechanism for

combining two or more adjacent areas to bring the aggregate

~within the specified limits, Thi& is for at least two
I

reasons: first, there is no reason to suppose that the

deviations of two adjacent areas will tend to offset each

other and, second, the process of combining areas in a re-

apportionment invelves precisely the same difficulties as.

the drawing of new lines, and this| is excluded under the

assumed conditions, simply because it may result in the
existence of more than one choice.|
|
The situation with Atlantic, Cape May, Cumberland and

‘Salem counties under the 1960 census will illustrate thisv

point. The "perfect" population pér member;.with 60 seats

to represent 6,066,782 people, is 101,113; Cape May has .

only 48,555, or 52% less than it should for a single seat.

Atlantic, which is adjacent to Cape May, has 160,880, or
. 20.5% less than it should for two Seats, One choice would
6 |
\
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be to combine these two counties for a tdtal{of 209,435-‘
which is about 3% more than needed for two seats. -Butk‘
Cape May could aiso‘be combined with Cumberland (106;850;
or 5,7% more than needed) and Salem (589711,‘or 41.9% less
than needed), for a total of 214,116 which is about 6% more
than needed for two seats. Both choices are well within
the 15% goal, and the difference of 4,68lris’oﬁly about 1%
of the total of the four counties. _Similarly,“é combination
.of Cape May and Atlantié would cémpel.a.combination'of‘
Gloucester: and Sélems‘for a total of 193,551 which is abbut
4% less than needed for 2 seats; while a‘éombiﬁation'of
Cape May, Cumberland and Salem would probably compei a
combination of Gloucester and Atlantic, both of Whiéh are
off by more than 15%, for a total of 295,720 for 3 seats,
which is about 2,5%”less;than.ﬁeeded. |

F. CRITERIA FOR A REAPPORTIONMENT AGENCY

Assuming that the system to be adopted is one that
contemplates the combining of areas or'ofherwiée'the drawing
of new lines to‘effedt a reapportionment on an ensuing
census,.thén it must be recognized that unless some wholly
arbitrary rules are to be adoptédy'the process will not be
substantially mechanical but will inVolvefsomevdegree.of
vchoiceev'This'ié because any system in which new liﬁeé may
be drawn Will inhereﬁtly'be~capable of satisfaction by a
‘large number of‘vaiiduarréngements, and the appdrtionment‘
-process'will,éonsist largely of selecting some one éfrangem
ﬁeﬁt out of the many. ,Regardieés.of who is entrusted with
this function,,some,expressiOn‘of a'guide, norm or standard

7



will be essential in order to restrict‘the number of
choiceso The only pqssible exceﬁtion mayibe if the
agency to perform tnis function is separately established
to perfsrm this sole function and if’ the members composing
it are directly elected by the people on a basis conforming

to federal standards. This would be, in effect, an ad hoc

legislature whose members would be elected at the first

general election after new census results are certified, so
‘that its work could be cempleted Fn time for the primaries
in the next ensuing election of lEgislators, It would
~itself be a "reapportioned" body that mightzbe expected to.g
be moreiimpartial than one that is not. |

Aside from that’approa.ch9 which is novel, the question
- comes down .to deciding on an agenLy to do the job and
whether it should be done directly or only. after the leng~
~lature in office has had an opportunity within a. Speleled
time to settle on a new. districting, |

There_are,sharp differences Pf view on:the question
-whether the initial opportunity te redistrict should rest
"with the legislature; The argument that the legislature'
. should beaexcluded,restsvupon theifactvthat it,was the

failure Qf legislatures to act, spmetimes for many decades
despite constitutional mandates, thatebrought_on;the_extreme
pressures resulting in the reapportionment_decisions. It

is also rested on the concept that if the census figures
'1ndicate substantial changes (and high population mobility
may cause Just that) the legislature in office will tend

to be more badly'malapportioned and hence more likely to

8
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select a biased choice that will lean tOWAEdﬂa,ﬁérbétuém
- tion of controloi This could continue aﬁdupfotéét.é:minofity
control and deprive thé public of its.remedy;at £he‘béllot
box., Lastly, the argument runs, even though judiciél
remedies are now available to challenge a badureapportion-
mént,‘the process of review can take so ldng,’especiélly if
~appeal to the United States Supremé Court is'involved; thét
a good part of the decade-may be. consumed in-expeﬁsivé
litigation before a remedy is achieved,? |
The argument the other way rests on the claim that the
past history is not a sound basis on»which,fo ground fﬁtufe’
performaﬁce, because that history was édmpiled“in‘anvera whenv
there was no judicial remedy available, It is pointed out
that once it was settled that judicial remedies are available,
and that the reapportionment process must be completed in
time for the next.election (with some rare .exceptions),
‘prompt and effective action was taken, and that this is more
- indicative of future performanceqlo
It also rests upon the view that the-normal legislative
process should be allowed to function;4d£awing;upon the
knowledge and expe‘ri‘ence-of persons most familiar with. the
problems of reapportionment, Concern about delay'caﬁ
easily be met by specifying a deadline for enactment, and
concern about validity and ensuing litigation: can be met
by a requirement for direct and automatic review of the
results by the Supreme Court, with authority and direction
to make such adjustments as may be needed to render the
plan valid if it be found defective.

9



When the system is one that allows for more than one

|

choice of arrangement on a new set of}census figures . some

obJectlve "yardstlck” 1s needed to narrow down the choices to

a 51ngle one that meets constltutlonal standards,' The subJect

. I
~has been analyzed in some deptha]‘l IT would seem that one

possible test would be to speclfy, as‘an over-all check that
all possible combinations of leglslatrve maJorltles carry w1th

them a.population of more than half the total. But thls would

1

in essence, be an apportlonment with no dev1at10n and is

|

probably too strlct for reallty. Perhaps some arbltrary level

such as 70.7% (reciprocal of the square root of 2) would be

a sufficiently high degree of perfectlon and yet within practical

reach ' ‘
. |
|

SUMMARY |
\

1. ~ For the purpose of simplifying future reallocations, and
to make'feasible‘some‘ministeri%l or automatic appli—
cation of new census figures,.aisystem based on fixed
boundaries and distributions aang them according to
the selecfed population index ie the most feasible one,

2, Even on such an arrangement, it is likely that the size

of the unit represented by a single seat will be . too

large on occasion to permit an allocation within some

fixed limit, such as 15%. Hence the system needs to be

| . :
supplemented with a finer adjustment device, such. as
 fractional or weighted voting,\!Means for small increases

or decreases in the total number of seats could alleviate

this problem to a degree.

10



3, If the system calls for redrawing distriét*lineS~(or |
combining existing districtsg‘whiéh amouﬁfs to the same
thing); each set of census figures.willboffer a fairly -
large number of '"valid" choices. Unless a comp}ete set
of rigid and arbitrary rules can be agreed on or laid

vdown; ministerial application.is ekcluded, "Some final,
~independent body with a degree of diécretionﬂ wduld bé
needed. Even here,_expression“ofiépecific guides, norms
.or standards for the exercisefof the diséretion_woﬁld bé

needed to test the results{
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TABLE OF MUNICIPALITIES WHOSE 1960 POPULATION IS MORE

|
1
|
|
1

THAN HALF THE STATE TOTAL.

(6,066,782)
Newark - 405,220 Middletown 39,675
Jersey City 276,101 Perth Amboy- 38,007
Paterson 143,663 Vinllénd | 37,685 ‘
Camden 117,159 keafny 37,472
Trenton 114,167 Fai+ Lawn  36,421
Elizabeth 107,698 Oraﬁge 35,789
Clifton 82;084 Weé% New York 35,547
Woodbridge 78,846 Believille 35,005
East Oréngé 77,259 Pen%sauken 33,771
Bayonne 74;215 Delaware Township 31,522
Hamilton Township 65,035 Westfield 31,447 *
Atlantic City | 59;544 Hackensack 30,521 .
Irvington 59,379 Nutiey A29,513 ?
Passaic 53,693 Way$e Township 29,353
Union City 52,180 Garﬁield 29,253
Bloomfield 51,867  New Hanover 28,528 B
Union >51,499 Rahway 27,699
Hoboken 48,441 Bergenfield >27,203
Plainfield 45,330  Ewing Township 26,628
Edison.Township. L4 799 CraAford 26,424
Montclair 43,129 Long Branch ‘ _26;228
North Bergen L2 ,387 Eﬁg%ewood 26,057 ; ‘
Teaneck 42,085 Par%ippanynTroy Hills 25,557
New Brunswick ‘. ;40,139- Ridgewood 25,391 ’ '?
Linden 39,931 Mapﬂewood 23,977 {
West Orange 39,895 Summit 23,677 - ‘i

" Total 3,054 975 N

_ o . - '1 : |




’ FOOTNOTES‘

A good many of the pros and cons on most of the 31gn1f1cant

_ aspects, e.,g,, bicameralism, multi-member districts, types of

"populatlon base™ avallable limits or deviations, number

of seats, and so.on, are 1nformat1ve1y presented by
“Reapportlonment in New Jersey“ Januarya 1965, issued by
the N,J, Committee for Fair Representatlono See espec1ally9
the discussion at pp, 19 to 22, dealing with the mechanlsms
available or used for subsequent apportionments.

If it should be desired to gear legislative representatlon
to congressional dlstrlcts a number of limitations
automatlcally appear, The. number of seats must be a var-
iable, consisting either of the same number, or a multlple
of the same number, as there are congress1onal seats, which
is a variable, Multlmember districts are ruled out- except
on a basis which has an equal number of seats per district.
Future reapportionments could only be accomplished by a
redrawing of lines, the.only adjustment method available
for congress10nal dlStrlCtSo Total population:alone (and
not citizens, registered voters, actual voters, or some
other such base) could be recognlzed for the establlshment
of district areas,

For a general dlscussion.of,this approach; see De Silva,

- "Reapportionment and Redistricting®™,6 in 213 Scientific

American, 20 (Nov, 1965), Description of a program for a
computer Whlch takes account of equality of representation,
contiguity and compactness, and polltlcal impact of a

.spec1f1c reapportionment is found in Nagel, "Simplified

Bipartisan Computer Redistricting®, 17 Stanford Law Review
863 (May, 1965).

The combination of fixed geographical areas, such as counties,
and some number of seats, such as 60, can result in conSLderﬂ
able variations even w1th as 1mpart1al and objective an
allocation system as that provided by the *method of equal
proportions.’  See, for example, Appendix H to the Report

of the N, J,. Leglslatlve Reapportlonment and Congre381ona1
Redistricting Plannlng Commission (February 5, 1965) showing
the deviations in the present Assembly ranglng from 5

. counties overrepresented by some 20.5% to 52%, and 3 counties

underrepreéesented by some 29.4% to 42,5%, At the same time,
the average deviation for all counties combined is only - 10. 7%°

, ”Avprocedure for Nonpartisan Districting:: Development of

Computer Techniques.®™ Weaver and Hess, in.73 Yale Law
Journal 288 (Dec. 1963).

An example of one. completely ministerial formula for re-
apportionment is found in the current statute by which the
Assembly was reapportioned in: 1961, The Secretary of State
is de31gnated as legislative agent to make the calculations
and. certlfy the results according to the *method of equal
proportions,™ See P.L. 1961, c. 1 (N.J.S.A.52:10-3 to
52:10-10). '
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7

appeared in a report prepared for the (eneral Assembly,
by Dr., Anthony Ralston of the Eﬂectron ¢ Computing
Laboratory, Leeds, England. *A Fresh f.ook at Legislative
Reapportionment in New Jersey™, June, P960 especially at
pp. 20 to 22, , .

One of the earllest dlscuss1ons‘of "we?ghted voting' . A

8 The avallablllty of systems such as_“welghted” or *"fpro”=

portlonal” voting has been explqred to some extent, and o .
is at this stage open to debate.. See? for example the )
opinion of the Attorney General, Janu?ry 24, 1965,

Appendlx F to the Report of the N J. Leglslatlve Rem

apportlonment and Congressional Redlstrlctlng Planning

" Commission (February 5, 1965).

9

2 .As long ago as. 1893, the self- perpetuatlng character of
malapportioned leglslatures was moted by the former New
- Jersey Supreme Court in. State VJ wrlghtson 56 N, J.L. 185,
at p. 214, when it observed that: *Relief from these wrongs
through the ballot-box cannot be assured, the majority in
the leglslature being elected under this system by a .
" minority of the legal voters of the state.
00he Senate_hés always been compqsed of one member from .
each county. As the counties are not sovereign but can
be created, abolished or modified by the legislature,
both the Slze and representatlvé character of that body
has always been legally in the Hands of the leglslature,
For a review of the changes in counties made since the
first Constitution, see Effross ‘"Origins of Post-Colonial
- Counties in New Jersey” Vol. LXXXI Proceedings of the
N. J, Historical Soc1ety, at pp. 103 et seq.

A highly sophisticated discussion of techniques for
evaluating the acceptability of a specific apportionment
is found in *"Measuring Malapportionment!, by Schubert and
Harris, 58 American Political Science Rev1ew pp. 302 et
seq., (June, 1964).
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