RULES FOR AGENCY RULEMAKING

1:30-6.4

(b) Any notice of adoption submitted for filing shall be
reviewed by the Office of Administrative Law not more than
five business days after the submission deadline for notices
of adoption for the issue of the New Jersey Register for
which the notice was submitted. Any notice of adoption
which is found to be in non-compliance with N.J.S.A.
52:14B-1 et seq. and the rules contained in this chapter
shall be subject to the provisions of N.J.A.C. 1:30-1.12.

(c) If a proposal has not been adopted and filed with the
OAL within one year from the date the notice of proposal
was published in the New Jersey Register, the proposal
expires. Before the proposed rule amendment, repeal or
readoption can be adopted, the agency must resubmit the
notice of proposal for publication in the Register and must
comply again with the notice and opportunity to be heard
requirements of the Act.

Recodified from N.J.A.C. 1:30-4.2 and amended by R.2001 d.193,
effective June 4, 2001 (operative July 1, 2001).
See: 33 N.J.R. 915(a), 33 N.J.R. 1927(a).
In (a), substituted “notice of adoption” for “adopted rule”, substitut-
ed “notice of proposal” for “proposed rule” and amended N.J.A.C.
reference; rewrote (b) and (c).

1:30-6.3 Variance between the rule as proposed and as
adopted

(a) Where, following the notice of proposal, an agency
determines to make changes in the proposed rule which are
so substantial that the changes effectively destroy the value
( of the original notice, the agency shall give a new notice of
proposal and public opportunity to be heard.

(b) In determining whether the changes in the proposed
rule are so substantial, consideration shall be given to the
extent that the changes:

1. Enlarge or curtail who and what will be affected by
the proposed rule;

2. Change what is being prescribed, proscribed or
otherwise mandated by the rule;

3. Enlarge or curtail the scope of the proposed rule
and its burden on those affected by it.

(c) Where the changes between the rule as proposed and
as adopted are not substantial, the changes shall not prevent
the adopted rule from being accepted for filing. Changes
which are not substantial include:

1. Spelling, punctuation, technical, and grammatical
corrections;

2. Language or other changes, whose purpose and
effect is to clarify the proposal or correct printing errors;
and

3. Minor substantive changes which do not significant-
ly enlarge or curtail the scope of the rule and its burden,
enlarge or curtail who or what will be affected by the rule,
or change what is being prescribed, proscribed or mandat-

~ ed by the rule.
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Recodified from N.J.A.C. 1:30-4.3 and amended by R.2001 d.193,
effective June 4, 2001 (operative July 1, 2001).

See: 33 N.J.R. 915(a), 33 N.J.R. 1927(a).
In (a), substituted “proposal” for “proposed rule”.

Case Notes

Agency provided sufficient notice and opportunity to comment on
proposed regulations to trade organization where changes favorable to
organization were made in response to organization’s comments. Mat-
ter of Adoption of Amendments to N.J.A.C. 7:27-16, 244 N.J.Super.
334,582 A.2d 824 (A.D.1990).

Regulation definition as adopted was not so substantially different
from version proposed as to require agency to hold new hearings with
opportunity for new public comment. Appeal of Adoption of N.J.A.C.
7:7A-1.4 (Definition of “Documented Habitats For Threatened and
Endangered Species” and “Swale”), 7:7A-2.5(b)(2), and 7:7A-2.7(f),
240 N.J.Super. 224, 573 A.2d 162 (A.D.1989), reversed 118 N.J. 552,
573 A.2d 143.

Rule adopted differed so substantially from proposal as to violate
Administrative Procedure Act. Matter of Adoption of Regulations
Governing Volatile Organic Substances in Consumer Products,
N.J.A.C. 7:27-23, 239 N.J.Super. 407, 571 A.2d 971 (A.D.1990).

Rules regulating smoking in public places adopted for the state
sanitary code by the public health council were invalid. Atty.Gen.F.O.
1978, No. 7.

Public health council could extend effective date of invalid rules
regulating smoking in public place by filing an order with the division of
administrative procedure amending its order of adoption. Atty.Gen.
F.0.1978, No. 7.

1:30-6.4 Expiration date for adopted rule

(a) Every chapter in the Administrative Code in effect as
of January 16, 2001 shall expire on July 1, 2006, unless a
different expiration date has been established for the chap-
ter in accordance with (f) below or no expiration date is
required pursuant to (c) below. Every chapter adopted or
readopted on or after July 1, 2001 shall expire five years
after the chapter’s effective date, unless a sooner expiration
date is established in accordance with (f) below or no
expiration date is required pursuant to (c) below. Every
chapter first effective from January 17, 2001 through June
30, 2001 shall, pursuant to Executive Order No. 66(1978),
expire five years after the chapter’s effective date, unless a
sooner expiration date is established for the chapter or the
chapter is readopted in accordance with (f) below, or no
expiration date is required under that Executive Order. All
notices of adoption filed with the OAL shall include the
expiration date(s) of the rules affected by the adoption.

(b) Expiration dates shall be fixed at the chapter level.
An adopted new chapter shall have an expiration date no
more than five years from the chapter’s effective date.

(c) No expiration date need be included where the adopt-
ing agency establishes in writing that the rules in a chapter
are exempt from the expiration date requirement under (c)1
or 2 below:

1. The provisions of the rules are prescribed by Feder-
al law, so that the agency exercises no discretion as to
whether to promulgate the rules and as to what is pre-
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scribed by the rules, in which case the Federal law shall
be cited in the notice of adoption; or

2. The expiration of the rules would violate any other
Federal or State law, in which case the Federal or State
law shall be cited in the notice of adoption.

(d) The Governor may, upon the request of an agency
head, and prior to the expiration date of the rule, continue

in effect an expiring rule for a period to be specified by the-

Governor.

‘(e) An expiration date shall remain effective, irrespective
of any subsequent amendments to the rules, short of a
complete repeal and repromulgation of the whole chapter.

1. Any notice of adoption of an amendment to a
chapter shall include the expiration date which has been
established for the chapter.

(f) In order to maintain the effectiveness of a chapter of
rules, the rules must be duly proposed for readoption,
adopted and filed prior to the chapter expiration date. Upon
the filing of a notice of proposed readoption, the expiration
date of the subject chapter shall be extended for 180 days, if
such notice is filed with the Office of Administrative Law
prior to the chapter expiration date. The readopted rules
are effective upon filing with the Office of Administrative
Law.

1. The new expiration date shall be calculated from
the date of filing.

2. Any amendments to readopted rules are effective
upon publication of the notice of adoption.

(g) Any readoption of rules which is proposed and could
be adopted prior to their expiration date under (f) above,
but is not filed for adoption with the OAL until after the
rules’ expiration date, shall be considered new rules which
are effective upon publication of the notice of adoption in
the Register. The new expiration date shall be calculated
from the date of publication.

(h) Any proposed readoption of rules which expired be-
fore filing of the notice of proposal shall be considered
proposed new rules.

Amended by R.1996 d.79, effective February 20, 1996.
See: 27 N.J.R. 4039(b), 28 N.J.R. 1198(a).
Provided that expiration date be calculated from date of filing.
Recodified from N.J.A.C. 1:30-4.4 and amended by R.2001 d.193,
effective June 4, 2001 (operative July 1, 2001).
See: 33 N.J.R. 915(a), 33 N.J.R. 1927(a).
Rewrote section.

1:30-6.5 Emergency rule adoption and concurrent
proposal

(a) Any agency adopting an emergency rule pursuant to
N.J.S.A. 52:14B-4(c) shall comply with the requirements of
the adoption procedure. The documents to be filed for an
emergency rule adoption shall include:
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1. A Certificate of Proposal, Adoption and Promul-
gation (form OAL/ARP-[year]) signed by the agency head
adopting the emergency rule;

2. A written summary of the subject matter of the
emergency rules, which includes a finding that there is an
imminent peril which necessitates emergency proceedings;
the basis for the finding; and social and economic factors
which bear upon the finding;

3. A signed statement from the Governor concurring
as to the existence of an imminent peril which justifies the
emergency rulemaking proceeding; and

4. The text of the emergency rule.

(b) An emergency rule is effective upon filing with the
OAL.

(c) Upon filing with the Office of Administrative Law,
the OAL shall transmit the Certificate of Proposal, Adop-
tion and Promulgation, the Governor’s signed statement,
and a copy of the emergency rule to the President of the
Senate and the Speaker of the General Assembly.

(d) To continue the provisions of an emergency rule
beyond the statutory 60-day period of emergency (see
N.J.S.A. 52:14B—4(c)), the agency may propose the provi-
sions of the emergency rule in a notice of proposal which is
filed with the OAL at the same time that the emergency
adoption is filed. The notice of emergency adoption shall
state that the rule is being proposed concurrently. The
concurrent proposal shall comply with N.J.A.C. 1:30-5.1 and
may be adopted after the comment period. The adoption of
the concurrent proposal shall be effective upon timely filing
of the notice of adoption with the OAL. As used in the
preceding sentence, “timely” means on or before the expira-
tion date of the emergency rule. Any changes to the rea-
dopted rule shall be effective upon publication of the notice
of adoption.

(e) An adoption of a concurrent proposal filed after the
expiration of the emergency rule shall be effective upon
publication in the Register.

() The provisions of an emergency rule shall not be
readopted as an emergency rule.

Amended by R.1987 d.346, effective August 17, 1987.
See: 19 N.J.R. 676(a), 19 N.J.R. 1544(a).
Substantially amended.
Amended by R.1996 d.79, effective February 20, 1996.
See: 27 N.J.R. 4039(b), 28 N.J.R. 1198(a).
Amended by R.2001 d.52, effective February 5, 2001.
See: 32 N.J.R. 3885(a), 33 N.J.R. 549(a).
Recodified from N.J.A.C. 1:30-4.5 and amended by R.2001 d.193,
effective June 4, 2001 (operative July 1, 2001).
See: 33 N.J.R. 915(a), 33 N.J.R. 1927(a).
In (d), inserted “notice of” preceding “proposal”, amended N.J.A.C.
reference and inserted sentence preceding last sentence.
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1:30-6.7

Case Notes

Any defect in using order to establish program which should have
been established by rule making was cured by emergency regulation.
Matter of Producer Assignment Program, 261 N.J.Super. 292, 618 A.2d
894 (AD.1993), certification denied 133 N.J. 438, 627 A.2d 1144,
certification denied 133 N.J. 439, 627 A.2d 1144.

Emergency regulation was permitted to establish producer assign-
ment program applicable to automobile insurers. Matter of Producer
Assignment Program, 261 N.J.Super. 292, 618 A.2d 894 (A.D.1993),
certification denied 133 N.J. 438, 627 A.2d 1144, certification denied
133 N.J. 439, 627 A.2d 1144.

Emergency adoption must conform with emergency rule-making pro-
cedures of Administrative Procedure Act (APA). Matter of Certain
Amendments to Adopted and Approved Solid Waste Management Plan
of Hudson County Solid Waste Management Dist., 258 N.J.Super. 290,
609 A.2d 501 (A.D.1992), certification granted 130 N.J. 398, 614 A.2d
620, affirmed in part, reversed in part 133 N.J. 206, 627 A.2d 614.

Emergency regulations adopted prior to effective date of enabling
legislation upheld; remanded for public notice and hearing in interest
of justice (citing former rulemaking regulations). New Jersey Assn. of
Health Care Facilities v. Klein, 182 N.J.Super. 252, 440 A.2d 476
(App.Div.1981).

1:30-6.6 Effective date and promulgation of adopted rule

(a) The following rules are effective upon filing with the
Office of Administrative Law:

1. Any rule adopted as an emergency rule pursuant to
N.J.A.C. 1:30-6.5(b) and (d);

2. Any rule readopted pursuant to
52:14B-5.1 (see N.J.A.C. 1:30-6.4(f));

N.JS.A.

3. Any rule adopted as an organizational rule pursu-
ant to N.J.S.A. 52:14B-4(b); or

4. Any concurrent rule the adoption of which is filed
prior to the expiration of the emergency rule.

30-21

(b) Any other adopted rule is effective upon publication
in the New Jersey Register.

Amended by R.1996 d.79, effective February 20, 1996.
See: 27 N.J.R. 4039(b), 28 N.J.R. 1198(a).
Recodified from N.J.A.C. 1:30-4.6 and amended by R.2001 d.193,

effective June 4, 2001 (operative July 1, 2001).

See: 33 N.J.R. 915(a), 33 N.J.R. 1927(a).

In (a)l, amended N.J.A.C. references; in (a)2, amended N.J.A.C.
references and deleted “Executive Order No. 66(1978)” and inserted
N.JS.A. reference; in (b), substituted “publication” for “promui-
gation”.

Case Notes

Public health council could extend effective date of rules regulating
smoking in public place as part of the state sanitary code which were
invalid due to procedural defect of lack of a hearing, by filing an order
with the division of administrative procedure amending its order of
adoption and thereby allowing additional time for it to submit a new
proposal in a procedurally correct manner. Atty.Gen.F.0.1978, No. 7.

1:30-6.7 Timely filing of notice of adoption

In order to avoid the expiration of a chapter or a pro-
posed rulemaking, or to avoid a break in effectiveness
between an emergency adoption and the adoption of a
concurrent proposal, a notice of adoption shall be filed on
or before the expiration date of the chapter, proposal or
emergency adoption. If such date falls on a Saturday, Sun-
day or legal holiday, the filing shall occur no later than the
next business day after the expiration date.

New Rule, R.1996 d.79, effective February 20, 1996.

See: 27 N.J.R. 4039(b), 28 N.J.R. 1198(a).

Amended by R.2001 d.52, effective February 5, 2001.

See: 32 N.J.R. 3885(a), 33 N.J.R. 549(a).
Substituted “next” for “last” preceding “business day” and “after”

for “prior to” preceding “the expiration date.”.

Recodified from N.J.A.C. 1:30-4.7 by R.2001 d.193, effective June 4,
2001 (operative July 1, 2001).

See: 33 NJ.R. 915(a), 33 N.J.R. 1927(a).
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