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CONIPLAINT. 

NEW JERSEY ,SUPREME COURT. 

Action at Law. 
On Postea. 

vV ALTER C. Sooy and LIDA 
H. SooY, 

Pl'a:intiff s, 
v. 

Judgment for Plain-
tiffs an.d Defendant. 10 
Gole & Cole, 

CHARLES E. HENKEL.MAN, 
Def enda1it. 

Attorneys for 
Plaintiffs. 

Emerson L. Richards, 
Attorney for 

Defendant. 

Charles E. Henkelman, the defendant in this 20 
cause was summoned to answer unto Walter C. 
Sooy and Lida H. Sooy, the plaintiffs therein, in 
an action at law upon the following complaint: 

(Summons issued F 1ebruary 25, 19·27.) 
The plaintiffs, Walter C. Sooy and Lida H. -Sooy, 

of the City of Atlantic City, County of Atlantic and 
State of New Jersey, say that: 

FIRST CouNT. 

1. On September 22, 1926, they entered into an 
agreement in writing with Charles E. Henkelman, 
defendant, for the sale of certain real estate for the 
agreed sum of $1,083,333.33 as will appear by copy 
of said agreement hereto, hereby made a part 
hereof and marked Exhibit ''A., ., 

30 
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2 Complaint 

2. By the terms of said agreement there was due 
and payable from the defendant to the plaintiffs on 
the_ 1st day of January, 1927, the sum of $5,000, 
which, although demanded, has not been paid. 

Judgment will be claimed on this count for the 
sum of $5,000 with interest from January 1, 1927. 

SECOND COUNT. 

. 1. The averments in the first count are for brev•-
ity here repeated. 

. 2. On the 19th day of January, 1927, six months' 
in~erest b_ecame due on the balance of the consider-
ati?n :vhich balance is the sum of $1,0'58,333.33; 
whrnh interest has been refused notwithstanding de-

ZO mand has been made for its payment. 

30 

Judgment will be claimed on this count for the 
su1:1 of $31,750 with interest from January 19, 1927, 
besides costs of suit. 

COLE & COLE, 

Attorneys for Plaimtiff s. 

EXHIBIT A. 

AGR:EE1IENT made this 22nd day of Septem-
ber, nineteen hundred and twentv-six between 
yY ALTER C. _SO~Y A D LIDA H: SOOY, of the 
city of Atlantic City, county of Atlantic and state 
of New Jersey, parties of the first part and 
CHARLES E. HE 1 I(LE1IAN, of the city ~f At-

Complaint 3 

lantic City, county of Atlantic and state of New 
Jersey, party of the second part. 

1. Said parties of the first part, in consideration 
of the sum of TEN TI-IOUSAND DOLLARS ($10,-
000.) do hereby agree to sell unto the said party of 
the second part all that certain tract or parcel of 
land · situate, lying and being in the city of Absecon 
City, township of Galloway, county of Atlantic and 
state of New Jersey, as shown on a map attached 
hereto and made a part hereof, for the sum of 10 
One :Million Eighty-three Thousand Three Hun-
dred Thirty-three Dollars and Thirty-three C'ents 
($1,083,333.33). The land· to be conveyed lies 
within the points designated by red lines shown on 
said map. Said sum of One i\Iillion Eighty-three 
Thousand Three Hundred Thirty-three D1ollars and 
Thirty-three cents ($1,083,333.33) is to be paid as 
follows:- Ten Thousand Dollars ($10,000) on the 
execution of this agreement, the receipt whereof is 
hereby acknowledged; Fifteen thousand Dollars 20 
($15,000) by a promissory note made by the party 
of the second part in that amount payable Novem- · 
ber 1, 1926; Five Thousand Dollars ($5,000) pay-
able January 1, 1927; Five Thousand Dollars ($5,-
000) payable April 1, 1927, the balance of One 11:il-
lion Forty-eight Thousand Three hundred Thirty-
three Dollars and Thirty-three Cents ($1,048,333.33) 
to be paid within ten years from the date hereof 
·with interest thereon at the rate of six percent per 
annum, payable semi-annually, upon the unpaid ba1- 30 
ance, the interest to commence on July 19, 1926. 

2. Said parties of the first part agree to grant 
and convey such portions of said tract from time 
to time during the term of this agreement upon 
the party of the second part paying to the parties 
of the first part the sum of money taxed in Schedule 
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8. It is understood and agreed that the stipula-
tions aforesaid are to bear on and to bind the heirs, 
executors, administrators and assigns of the re-
spective parties. 

IN WITNESS WI-IEREOF, the said parties have 
hereunto interchangeably set their hands and seals 
the day and year first above mentioned. 

WALTER , C. SOOY (seal) 
LIDA H. SOOY (seal) 
CHAS E. HE ,NICLE-1\IAN (seal) 

SIGNED, SEALED AND DELIVERED ) 
IN THE PRESENCE. OF · ) 

Albert C. Abbott. ) 

STATE OF NEW; JER.SE.Y, ) 
ATLANTIC COUNTY, ) ss: 
· BE IT REMEMBERED · That on this 22nd day 

20 of September, Nineteen hundred and twenty-six, be·-
f ore m.e a :Master in Chancery of New Jersey, per-
sonally appeared ·vv alter C. Sooy, Lida H. Sooy 
and Charles E. Henklem.an, who, I am. satisfied, are 
the vendors mentioned in the above deed or convey-
ance, and I having first made known to them. the 
contents thereof, they acknowledged that they 
signed, sealed and delivered the same as their vol-
untary act and deed. All of which is hereby cer-
tified. 

30 Albert C. Abbott, 
M. C. C. of N. J. 

Answe.r '1 

AN,SWER -. 

Charles E. Henkelm.an, of the City o~ Atlantic 
City, County of Atlantic and State of New Jersey, 
answering the com.plaint, says: 

FIRST COUNT. 

1. He denies paragraph one. 
2. He denies paragraph two . 

.SECOND CouNT. 

1. He denies paragraph · one. 

2. He denies paragraph two. 

FIRST DEFENSE. 

Defendant, by way of further answer, says: 

1. That on or about September 22, 1926, plain-
tiffs and defendant entered into an agreement 
whereby the defendant took an option to purchase 

10 

20 

the lands mentioned in Exhibit "A" attached to 30 
plaintiffs' complaint. 

2. That on or about N ovem.ber 30, 1926, defen-
dant informed the plaintiffs that he did not intend 
to exercise his option to purchase the said lands and 
that thereupon the said agreement became void and 
of no further force and effect. 



8 Answer 

,SECOND DEFENSE. 

1. That on or about the fourteenth day of Decem-
ber, 1926, in consideration that the defendant would 
pay a certain promissory note in the sum of Four-
teen Thousand Dollars ($14,000.00) payable Decem-
ber 1, 1926, which was then overdue, the said plain-
tiffs agreed to and with the said defendant to cancel 

10 the agreement marked Exhibit "A" attached to 
plaintiffs' complaint, and then and there agreed 
that the said agreement should be void and of no 
further force and effect. In pursuance to said 
agreement, defendant fully paid and satisfied said 
note. 

THIRD DEFENSE. 

20 1. Defendant, after the execution of the agree-
ment marked Exhibit ''A,'' attached to plaintiffs' 
complaint, applied to, the Chelsea Title and Guar-
anty Company, South Jersey Title and Finance 
Company and the Atlantic Guaranty and Title In-
surance Company, of Atlantic City, New Jersey, to 
insure the title to the said lands mentioned in the 
said agreement, pursuant to the terms of said 
agreement. 

jl} 2. The said South Jersey Title and Finance Com-
pany and Atlantic Guaranty and Title Insurance 
Company both refused to accept applications to in-
sure the title to the said lands. The said Chelsea 
Title and Guaranty Company refused to insure the 
title to said premises to be good and marketable, 
clear of the usual printed exceptions, except out-

Answer 9 

standino· interest in the Absalom Doughty tract as 
shown i~ paragraph three of said agreement. Th~re 
are certain rights of way or public roads runmng 
through the land mentioned in said agre~ment, 
which right or rights of way would make 1mp_os-
sible the development of said property, according 
to the scheme of development proposed by the de-
fendant, which scheme of development ':as known 
to the plaintiffs at the time of the mak:ng of the 
aoTeement marked Exhibit ''A.'' The said Chelsea 10 
Title and Guaranty Company refused to insure t~tle 
in the plaintiffs of that part of the property lyu~g 
between I(essler Avenue and ,Sooy Lane. The s~id 
Chelsea Title and Guaranty Company refused to in-
sure the marketability of any of the meadow lands 
attached to the upland. 

3. Neither the said Chelsea Title and Guaranty 
Company, South Jersey Title and Fin~nce Com-
pany nor the Atlantic Guaranty and Title Insur- 20 
ance Company will insure the title to the lands men-
tioned in Exhibit "A" to be good and marketable 
and such that they, the said Title Companies_, eit~er, 
or any of them, would insure, and the said Title 
Companies, each, and all of them, have refused and 
do ref use to insure the title to said lands to be good 
and marketable, clear of the usual printed ~xcep-
tions, except outstanding interest to a portion of 
said lands known as Absa.lom Doughty tract as 
shown in paragraph three of said agreeD?-ent a:1-d 30 
defendant says the fact to be that the said plain-
tiffs do not have such good and marketable title to 
said lands so required, at his option, to be ?0:1-veyed 
to defendant, in accordance with the provisions of 
the said agreement. 
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COUNTER-CLAIM. 

D(jfendant will counter-claim against plaintiffs 
for the sum of twenty-five thousand dollars ($25,-
000.00) with interest, as follows: 

1. On o-r about the twenty-second day of Septem-
ber, 19·26, the plaintiffs entered into an agreement 

10 with the defendant, which agTeement is marked 
Exhibit "A" ' and attached to plaintiffs' complaint, 
wherein the defendant, in consideration of the sum 
of ten thousand dollars ($10,000.00), then and there 
paid and the subsequent payment of the sum of 
fifteen thousand dollars ($15,000.00) by promissory 
note, which note the said defendant paid, obtained 
an option upon certain lands described in said 
agreement and represented by the plaintiffs to be 
owned by them, according to the provisions of the 

20 said agreement. 

2. That title to said lands was not good and mar-
ketable and such as either the Chelsea Title and 
Guaranty Company, South Jersey Title and Finance 
Company, or Atlantic Guaranty and Title Insur-
ance Company would insure. 

3. That the said Title Companies refused and 
still refuse to insure the said title as aforesaid, 

30 whereuphon, ?Yb rfeason _odf the said adgrbeemthent,
1 

~he 
moneys ere1n e ore pa.i were agTee y e p a1n-
tiffs to be returned to the defendant, but notwith-
standing that the defendant has applied to the said 
plaintiffs for the return of the said money, the said 
plaintiffs have refused and still refuse to return 

Reply 11 

the said sum of twenty -five thousand dollars _(~25,-
000.00) so due and owing by reason of the prov1s1ons 

1 d E h·b·t "A " of the said agreement mar rn ,x 1 1 '. 
whereby the said defendant demands of the said 
plaintiffs the sum of twenty-five thousand dollars 
($25,000.00) together with interest thereon from 
the date of the payment thereof, together with costs 
of suit. 

Judgment will be claimed for the su~ of ~wenty-
five thousand dollars ($25,000.00) With interest 10 
from November 1, 1926. 

EiMERSON L. RICHARDS, 
Attorn ey for D1ef endant. 

(Filed April 14, 1927.) 

REPLY. 

-
Plaintiffs join issue on the answer of the _ defen -- 20 

dant. 

FIRST DEFENSE. 
1. Paragraph one is admitted. 

2. Paragraph two is denied. 

SECOND DEFENSE. 30 

1. Paragraph one is denied. 

THIRD DEFENSE. 

1. Paragraph one is denied. 
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2. Paragraph two is denied. 

3. Paragraph three is denied. 

As To CouNTER-CLAIM. 

1. Paragraph one is admitted. 

1 O 2. Paragraph two is denied. 

3. Paragraph three is denied. 
COLE & COLE, 

Attorneys of Pla .intiff s. 

(Filed April 21, 1927.) 

20 

30 

Testimony-Motion to Strike Out First 
Offense 

TEiSTIMONY. 

SUPREME COURT. 
ATLANTIC CouNTY. 

vVALTER C. SooY and LIDA~ 
H. SooY, 

Plaintiffs, 

v. ) CHARLES E. HENKELMAN,, 
Def endant . 

13 

10 

(The above-entitled case was tried November 14, 20 
1927, before HoNORABLE WILLIAM FRANK SooY, 
Judge, and a. jury.) 

p ARTIAL TRANSCRIPT. 

APPEARANCES :. 
:MEssRs. CoLE & CoLE, for the plaintiffs. 30 
EMERSON L. RICHARDS, EsQ., for the defendant. 

1Ir. Cole : I move to strike the first offense. We 
submit that an inspection of this agreement shows 
it is not an option; that it is a binding contract of 
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itself, so binding ii:-deed that not only does he agree 
to pay the money~ but he agrees to improve the 
property. It is a mutual contract on its face, not 
unilateral, and it is under seal. I submit it cannot 
be said or cannot possibly be interpreted to be an 
option, and, therefore, that defense is sham on its 
face and I move it be stricken. 

Mr. Richards: The answer is that he admitted 
10 paragraph one, in which it is alleged to be an op-

tion. No motion to strike can be made after the 
subsequent pleadings are filed under the statute. 
Now, the first defense was filed and it was answered. 
N O\V, after the answer your Honor cannot strike. 
All motions to strike must be made before the an-
swer is filed and not afterwards, and in this case 
the first paragraph that on or about September 22, 
1926, plaintiff and defendant entered into an agree-
ment whereby defendant took an option to purchase, 

20 is admitted. 

]yir. Cole: No admission goes beyond the facts 
that are pleaded. ]yiy understanding is that this 
motion may be made at any time under the prac-
tice. 

~l1he Court: I do not understand it can be made 
unless you reserve your right in your pleadings to 
make it. If you file an answer either joining issue 

30 or denying or admitting, without giving notice of 
a reservation to strike, I do not think the Court 
has the right t~ deal with it as a motion to strike, 
and for that reason I will overrule the motion and 
allow an exception. 

1Ir. Cole : Exception. 

Off er of Evidence 15 -

(1fr. Cole opened the plaintiffs' case to the jury.) 

(Mr. Richards opened the defendant's case to the 
jury.) 

11r. Cole: We offer in evidence the agreement 
upon which the action is based, to which there is 
attached map referred to. 

Mr. Richards: Objected to on the ground that 10 
it does not conform either with the opening of the 
counsel or with the complaint, in that it is not an 
agreement for the sale of lands; that there is no 
covenant pertaining to money; that there is no cov-
enant in the contract for the payment of interest. 

The Court: There is no objection to the formal 
proof1 

Mr. Richards: No objection to the formal proof. 20 

The Court: The contract will be admitted and 
exception noted. 

1Ir. Richards : Exception. 

(The agreement o.ffered with map attached is re-
ceived in evidence and marked as one exhibit for 
the plaintiff, Pl.) 

PLAINTIF 'F ' RESTS. 30 
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(In Chambers.) 

Mr. Richards: I move for a non-suit on the 
ground that the agreement does not tend to prove 
the allegations in the complaint, in that it is not an 
agreement to purchase land; that there is no agree-
ment on the part of the defendant to pay the sums 
of money that are now in dispute. There are two 
counts and I will address myself to the second 

1 o· count first. 

The Court: With reference to interests 1 

l\Ir. Richards: Yes; and the reason for that is 
this-that the contract itself says that the parties 
of the first part, in consideration of the sum of 
$10,000 (which, of course, is agreed to have been 
paid) do hereby agree to sell unto the said party 
of the second part all that certain tract and parcel 

20 of land. So that your Honor will note that there is 
no correlative agreement to buy as is usual in con-
tracts of sale, and nowhere in the document is there 
·a covenant on the part of the defendant to buy. So 
that the contract to that extent is unilateral. 

The second clause says that the parties of the 
first part agree to grant and convey such portions 
-such portions of such tract from time to time 
during the term of such agreement upon the party 
of the second part paying to the parties of the first 

jG part the sum of money taxed in Schedule A and 
made a part hereof. So that there was only an 
agreement to convey by his paying certain sums of 
money in the attached schedule. You see, therefore, 
the contract was merely-not a contract of sale but 
a contTact to deliver a deed to these various parcels 
of land ·when payment was made for them, except 
an outstanding interest. 

Motion for Non-suit 17 

"It is mutually agreed between the parties that 
the party of the second part shall have the right to 
occupy said land--" That does not brino· it 
within the rule. 

0 

It is agreed that the title shall be a good and 
marketable title except the outstandino• interest 

• 0 ' 
w1 th a provision that he can take pa.r-t of the land 
if he can get insurance to that. 

The next paragraph simply relates to the fact 
that upon the filing of the map agreed to be con- 10 
veyed, the party of the second part may lay out 
streets and proceed with the development there. 

l\Ir. Cole: Not "may," but "shall." 

Mr. Richards : ' 'If the said party of the second 
part shall fail to perform this contract '' et cetera,. 

·,ve will argue, of course, that that w~s the usual 
penalty cl~use for the failure of an option; that it 
of course, 1s an elected remedy upon the part of the 20 
plaintiff. But it has this significance. There is no 
proof in this case now of a tender of a deed and, 
there£ ore, his failure to tender a deed, demand the 
balance of the consideration, leaves him to his 
elected remedy which presumably he has taken, and 
that is the re-possession of the property. So that 
for that reason there must be a non-suit, and for 
the other reasons, particularly the one concernino· 
the option I refer your 1-Ionor to a large number of 
cases. There is none in this State directly upon the ~O 
point involved in the non-suit. ( Citing 165 Pacific 
26i5; Black v. Mannix, 104 Georgia; 120 Iowa 121'8; 
109 l\finnesota, 139; 82 :Mississippi, page 180; 57 
Nebraska, 378; 57 New York, 599; 210 Pennsyl-
vania, 109; 51 Texas, 214; 32 Washington 418.) 
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Mr. Cole: May it please. your Hunor, this com-
plaint is based clearly and wholly on this contract. 
The contract provides that on January-some date 
-1927, $5000 is to become due. The complaint says 
that it has not been paid. It further provides that 
every six months there shall be interest paid on the 
balance due, on the principal. That we say was not 
paid. N'ow, an inspection of the agreement would 
show that that payment was due as alleged. There 

10 is no presumption that it was paid, no pretense or 
anything- else. An inspection of the complaint will 
show that there was a balance due on the principal 
as alleged, so that the interest for that six months,. 
period for the year 1927 is due, there being no pre-
sumption of payment and the burden being on them 
to sho,v it. 

Now, if that is an option, it may be that there is 
force in what counsel says. I maintain it is not 
an option; but if ever there came a time when the 

20 defendant in this case availed himself of the option 
by his action, to show that he intended to convert it 
into an absolute right, enforcible-he has exercised 
the option and made himself obliged to pay what 
he agreed to pay. Whether this is an agreement 
merely in the nature of an option or whether it is 
an agreement to buy depends on the nature of the 
contract taken as a whole. It is mutual on its face 
as between these parties, and signed by them. 
All through this agreement there is use of the 

30 word "mutual., ,, The parties treated this as 
mutual. 

I call your attention to this: That on this motion 
to non-suit, all you have is the agreement in evi-
dence, and the fact that the money has not been 
paid. Now, that money became due. There is 

Motion f o·r Non-suit 19 
nothing in this case to show this man said, '' I am 
not going to exercise this option''; so tliat the mo-
tion for non-suit cannot prevail. If, later on, it 
should a pp ear that he said, '' I am not going to ex-
ercise this option,, ,, and your Honor says it is an 
option, then it might be we cannot collect any future 
payment; but until something appears in the case 
that before this money became due he said: '' I waive 
my right to buy, '''-then if he loses this money the 
contract is still binding upon us. Under the proof 10 
as it now stands, even if your Honor determines 
this to be an option, and if he didn't repudiate this 
agreement and say he did not intend to exercise 
this option before this payment became due, he is 
bound for it. 

~1r. Richards: There is no proof of payment 
here. He has put in an agreement here and rested 
on the agreement, and there is no word of proof in 
this case at the present moment of non-payment of 20 
anything. 

The Conrt: It seems to me that the agreement is 
nothing more than an option . I cannot consider it 
any other way. It is admitted that $5000 was not. 
paid, and under the terms of the agreement, there 
being no obligation on his part to pay it, I cannot 
see why they should have to go to a defense. 

Mr. Cole: If your Honor is going to grant the _ '30 
non-suit, this non-suit is to be granted on the 
ground solely that this is a mere option; there-
fore, thl:).t Henkelman was not obliged to pay, ai-
though there is no evidence at this time that he had 
undertaken to rescind or retreat from the option. 



20 Charles E. llenkelman-Direct 

Mr. Richards: I don't want your Honor -to be 
tied up with my friend's interpretation of your de-
cision. I am insisting on all of the grounds ; but 
what your Honor may grant the non-suit for, of 
course, does not necessarily bar me from the other 
grounds. 

The Court: I am granting the non-suit on the 
ground that the . agreement between the parties was 

10 an option on the part of Henkelman to purchase 
with no obligation on his part to make the paymBnt 
now sued for. 

20 

30 

Mr. Cole : Note an exception. 

Mr . Richards: Now we still have our counter-
claim. 

DEFENDANT'S CASE. 

CHARLES E. I-IENKELMAN, the defendant, called as 
a witness in his own behalf, being sworn, was ex-
amined and testified as follows: 

Da.rect examination. 

By Mr. Richards: 

Q.· 11:r. Henkelman, where do you live1 
A, Atlantic City. 
Q. Did you sign this contract that was offered in 

evidence, Pl 1 

Charles E. Henkelman--Direct 21 

A. Yes. 
·Q. Now, after that contract was signed, did you 

apply to the Chelsea Title & Guarantee Company 
for title insurance upon this property 1 

A. I did. 
Q. When did you first apply for the title insur-

ance 1 
A. Immediately after signing. 

Mr. Cole : I wa.nt to· raise the fundamental objec- 10 
tion now to this line of proof on the ground that by 
the terms of this agTeement the plaintiffs were not 
required to make a conveyance short of the period 
of ten years, and that if they could give title either 
within the third or the fifth paragraph of the com-
plaint under the option agreement, we were in posi-
tion to perform our contract. Therefore, any 
proof looking to establish that so·me time prior to 
that date we could not give a good and sufficient 
title, or the other, is not admissible in evidence; 20. 
and I make the further objection that there is no 
averment in this complaint which says application 
was made at once, which is one of the provisions in 
the contract, that would entitle them, if at all, to 
recover the money paid. In other words, they have 
not shown themselves to be within the terms pro-
vided in the contract. 

The Court: There was no objection taken to the 
pleadings, and I assume that can be proved - 30, 

1Ir. Cole: We do not have to take objection to 
the pleadings. We are objecting toi any proof that 
goes beyond the immediate allegation i?- t~e com-
plaint. It does not sa.y when that application was 
made. In order to make , it good it would have to 
be at once under the terms of their contract. 



10 

22- Charles E. II enkelman--Direct 

· The Court: They are entitled to submit proof as 
to when they made it. 

1v1r. Cole: Allow me an exception. I ask that it 
be stricken and the witness required to give a date. 

The Court: Yes, you are entitled to have the 
date. 

Q. Do you remember the date on which you first 
made an application to the title company1 1 

Mr. Cole : And will you tell us, please, which 
title company1 

Q;. The Chelsea , Title Company? 
A. Yes. 
Q. What was the date? 

20 A. 22nd of September. 
Q. ,¥hat year1 
A. 1926. 
Q. And what is the date of the contract i 

The Court: September 22, 1926. 

Q. Is that the same date that the contract was 
made1 

A. Yes, sir. 
30 Q. Whom did you see on that occasion 1 

A. 11:r. Lambert. 
Q:. vVho is Mr. Lambert1 
A. Title officer for the Chelsea Title Company; 

secretary. 
Q. Did you conduct any negotiations with 11r. 

Lambert relative to this title insurance 1 

Charles E. I-I enkelmG1J1r-Direct 

A.. Yes, I did. 
Q. How long did those negotiations continue 1 
A. Off and on for a period of about six months. 
Q. What was the nature of those negotiations 1 
A. I was trying to get -

1Ir. Cole: It is a question of whether they would ' 
or would not insure. 

The Court: You can hardly bind 11:r. Sooy with 10 
conversations he may have had with Mr. Lambert. 

1Ir. Richards: Except that this is not a con-
tract in which a. third party is the arbiter between 
the two parties. 

Q. vV ell, on this first occasion, did Mr. Lambert 
agree to issue a policy of insurance 1 

1:r. Cole: I object. It cannot bind us. 20 

The Court: I sustain the objection. 

Q. On this occasion when you applied for this 
policy, on September, 1926, did the title company 
issue you a policy 1 

A. No. 

1fr. Cole: I think we have a. right to know what 
this witness said to the title officer. That must ,be 30 
a conclusion, "applied," and if it was in writing, 
we are entitled to have that. 

The Court: The objection comes too late. He 
testified before, quite some time before, in regard to 
that. 
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20 

24 Charles E. IIenlcelman-Direct 

Mr. Cole: I objected to that and your Honor 
overruled my objection. 

The Court: I will permit this question. 

Q: .. (Repeated by the stenographer): On this oc-
casion when you applied for this policy, in Septem-
ber 1926 did the title company issue you a policy? A. Did they issue me a title policy at that time 1 

Q. Yes, yes. 
A. No, sir. 
Q. Have they ever issued you a title policy1 

Mr. Cole: Objected to. 

The Court: Objection overruled and I will allow 
an exception. 

1Ir. Cole : Exception. 

A. They issued me a policy --
·Q. This is the title policy I am talking about, :Mr. 

Henkelman. 
A. Yes, they issued a. policy; at least, they exam-

ined it and would not issue a policy. 

The Court: That will be stricken out. 

Q. The question is, did they issue yo~ a policy, 
. yes or no~ ' 
~~li A. No. 

Q. Will you tell us whether or not they have re-
fused to issue you a policy 1 

A. They have. 
iQ,. And did they tell you whyt 
A. Yes. 
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Nlr. Cole: Who1 ,Vho 1 

25 

Q D.d M Lambert, the title officer, tell you . 1 r. 
why1 

A. Yes. 

1fr. Cole: I object. 

The Court : I will let him say yes or no- and he 
says yes. 

Q. ow, have you ever demanded the return of 
the $10,000 and the $15,000 that you paid to Mr. 
Sooy, from 11:r. Sooy 1 

A. Through Nir. Jeffers. 

1fr. Cole : Well, I ask that the ans~ver be stric ken. 
The Court: Strike it. 

lO 

Q. Did you instruct your counse l to make such 2.0 
a demand1 1 

A. Yes. 
Q. Who was· your counsel? 
A. Mr. Jeffers. 

Cross-examination. 

. By JVIr. Cole : 

Q. Who had this map made1 ')O 
~) > A. I don't know. 

Q\. Da.dn 't you 1 _ 
A. No, sir. . _ 
Q. It was attached to this paper when you signed 

it, wasn't it 1 
A. Yes, sir. 
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Q. You saw it~ 
A. Yes, sir. 
·Q. Where was that paper signed 1 
A. In the office of Mr. Apbott. 
Q. Mr. Albert C. Abbott~ 
A. Yes, sir. 
Q. Did he represent you~ 
A. No, sir. 
Q. Mr. Sooy1 

10 A. Yes, sir. 
Q. And he drew that for Mr. Sooy, did he~ 
A. Yes, sir. 
Q. Npw, where did you see Mr. Lambert on Sep-

tember 22, 1926 
A. In his office in the title company. 
-Q. Did you file a written application for title~ 
A. Nott at that time. 
Q. That is the time I am talking about. Did you 

file written a.pplication for title on September 22, 
20 1926~ 

A. No, sir. 
Q. What time of the day was it T 
A. About three o''clock in the afternoon, if I re-

member correctly. 
Q .. Who were pre ·sent~ 
A. Mr. Lambert and his assistant. 
Q. Do you remember his name~ 
A. I don't recall his name. 
Q. Tell us what rou said to Mr. Lambert~ 

30 A. I told him that I would like to get the search 
and a title policy on this property and I said: ''Now, 
what is it going to cost~" He said: "It will cost 
you about $10,000.'' I says: '' What for 1' ,. I said: 
"That is an awful lot of money for a search; never 
heard of such a thing before.'' ''Well,'' he said, 
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''those things are so complicated and require so 
much time that it costs a lot of money."' "Well," 
I said, '' I will have to report back to the stock-
holders and see if they want to pay that,, ,, and that 
ended the conversation. There wasn't much more 
to that. 

Q. What did you show him 1 You said that you 
wanted the search made. What did you show him t 

A. He knew. 
Q. I didn't ask you that. Did you show him any- · l 0 

thing~ Did you show him your agreement~ 
A. I had it with me at that time. 
Q. Did you show him your agreement ~1 

A. I don't remember. 
Q:. Well, you went there to have insured the title 

to the land described in that agreement, didn't 
you~ 

A. Yes, sir. 
Q. And you didn't show it to him? 

20 A. I think I did sho,w it to him. -
Q. Well, now, what makes you think now you did, 

and a. moment ago that you didn't1 . 
A. Well, I didn't say that. I said I didn't re-

member that he had not seen it; but I must have 
shown it to him. 

Q. Well, why do you say ''must~', . 
A. Because what would he know that I wanted 

insured 1 
Q. You said a moment ago, ho,wever-have you 

not already said that you didn't show it to him; · ,3() 
that he knew ·what you wanted insured 1 Now, you 
say if you did not show it to him he would not have 
known. Why did you say he did know 1 

A. Because he had this under advisement on 
previous occasions. 

Q. Now, after he had supplied you with this fig-
ure, when did you next go to see him~ 
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. A. About a week later. 
Q. On the occasion of 1September 22 1926 did 

' ' ·_you tell him to proceed to prepare to insure that 
title 1 

A. No, sir. 
Q. You told him you had to see the stockholders f 
A. Yes, sir. 
Q. And you didn't go there until a week after-

ward 1 
1 0 A. Yes, sir. 

Ir. Cole : That is all. 

Re-direct examination. 

By Mr. Richards : 

Q. You continued these negotiations for some 
time and then finally did you pay the $10,000 or 

20 some other sum 11 

30 

Mr. Cole: Objected to as leading. We a.re en-
. titled to know the facts. 

Mr. Richards : 
tions. 

That is all. No further ques-

(Witness excused.) 
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WILLIAM G. LAMBERT, called as a witness on be-
half of the defendant, being sworn, was examined 
and testified as follo ,ws: 

Direct examination. 

By Mr. Richards: 

Q. Are you an officer of the Chelsea Guarantee & 1 O 
Title Company~ 

A. Chelsea Title & Guarantee Company, yes, sir. 
Q. And what is your office in that company1 
A. Secretary and title officer. 
,Q,. Now, is it part of your duties to accept or re-

ject applications for title insurance~ 
A. Yes, sir, ordinarily, and sometimes with the 

advice of the solicitor, although that is not neces-
sary. . . 

Q. Now, then, did you have some negobat10ns 20 
with Mr. Henkelman about searching the title to 
the property shown on this map atta .ched to this 
agreement that has been offered in evidence~ 

Mr. Cole: I object. It is not a question whether 
he had negotiations. 

The Court: I will permit it a.s preliminary. 
Q. (Repeated by the stenographer): Now, then, 

did you have some negotiations with Mr. Henkel- 30 
man about searching the title to the property shoW11 
on this map attached to this agreement that has 
been offered in evidence~ 

A. I should like to see the agreement. 
·Q. Right in front of you there. 
A. (After examining pa per : ) Yes. 
Q. Have you agreed t r- insure that title ~ 
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l\fr. Cole: I object. That question only becomes 
important when they have made application for 
insurance at once. 

The Court: Well, I will receive it, expecting that 
this line will be pursued. . 

l\1r. Cole : Allow me an exception. 

/ () Q. (Repeated by the stenographer): I-lave you 
agreed to insure that title? 

A. No. 

The Court: When you say ''you,'' you mean the 
title company 1 

Mr. Richards: The title company, I mean. 

·Q. Will the title company issue a. policy of insur-
2() ance covering this property free and clear of its 

usual printed exceptions 1 
A. No. 

-30 

Q. Will you tell us what the procedure is --

Mr. Richards: Strike that out. 

Q. ""\Vhen Mr. I-Ienkelman first applied to you for 
insurance did he sign any sort of a formal appli-
cation 1 

A. I think not. 
Q. Did he negotiate with you concerning this ap-

plication for insurance 1 

:Mr. Cole: I object. I think we have a right to 
have what w.as said. 

l\1r. Richards: I am going to ask him that. 
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Mr. Cole: Negotiation is a matter of conclusion. 

The Court: You are entitled to have the conver-
sation. 

Q. Do you remember when you had the first con-
versation with Mr. Henkelman concerning this-
may we call it the ormandy Shores property 1 

A. I couldn't be positive of the date, but it was 
some time during the month of September, 1926. I 0 

Q. What was said by Mr. Henkelman to you and 
what did you say to him rela.ti ve to the insurance 
of the title a.t that time 1 

A. We told him at that time that it would be nec-
essary to make a cursory examination of the title 
before we could give him a report of any kind; but 
that we had been applied to by someone else for 
title insurance and quoted a price of $10,000. 

Q. N ovv, was that for the title insurance? 
A. That would have carried with it $2,000 of lia- 20 

bility only. 
·Q .. If l\{r. Henkelman paid that $10,000, did you 

agree to insure the title? 
A. No, sir. 

:Mr. Cole: I object and ask that be stricken. It 
is leading and suggests an answer. 

The Court: I will strike it. 

Q. vVhat I want to know is, Mr. Lambert, what 
conversation you had with Mr. Henkelman relative 
to the insuring of the title to this Normandy Shores 
property. 

A. In September? 
Q. In September. 
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A. None. Everything pertained to price at that 
cime. All the conversa ,tion pertained to price. 

Q. Would you, in September, have agreed to in-
sure that title 1 

A. No. 

Mr. Cole: I object. I do not think that is com-
petent. 

The Court: I think the proof should be limited to 
what was done, and as the result of what was done, 
what happened 1 Was application made, and was a 
search and an investigation made by the title com-
pany, and if so, with what result 1 

Q. After this first conversation did you have an-
other conversation with Mr. Henkelman 1 

A. Yes. 
Q,. RBlative to this title insurance 1 
A. Yes. 
Q. At that time ·what did you tell him concerning 

this application1 

Mr. Cole: When was it, Mr. Lambert1 ' 

A. Well, I presume that was still in September, 
and I think our conversation was entirely concern-
ing the volume of the work involved and price. 

Q. What was it you said about the volume of 
30 world 

A. That it would be necessary --

Mr. Cole: I object. 

Mr. R,ichards: We are entitled to the whole con-
versation on it. 
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The Court: I will permit it as preliminary. 

A. It would be necessary to go back to the Co~n-
cil Proprietors of vVest Jersey and bring the title 
do,vn throuo'h a very voluminous chain to the pres-
ent time. I 

0
told him also of the difficulties we would 

have in making protractions with poor description, 
and that the work was well worth what we had asked 
for it. IO 

·Q. N:ow, this work that you speak of-what was 
this ·work that you proposed to do? . 

A. That was the examination of the title --

1\Ir. Cole: I object. 

The Court: I will permit it. It is preliminary. 

A. (Continuing): Examination of the .title .to 
such a point that we might be able to tell him with 20 what exceptions a title policy might issue from our 
company. . . 

Q. Now, were there further negot1at10ns concern-
ing this $10,000 payment that you wanted 1 

1\1r. Cole: Objected to. It seems to me the jury 
have a right to know the date and what the conver-
sation was. 

Q. Were there further conversations 1 
A. Yes, there were many conversations relative 30 

to the matter. 
Q,. And finally did Mr. Henkelman pay you some 

1noney or agree to pay you some money 1 
A. Yes. 
Q. To make this preliminary survey1 
A. Yes. 
Q. I-low much did he pay you 1 
A. $6500 up to the present time. 
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Q. And did you make the search f 
A. Yes, sir. 
~- Now, as the result of that search I think you 

said that you had refused to insure the title f 

lVIr. Cole: He has not said it yet. 

lVIr. Richards: What th fi t t· I was e rs ques 10n . .. 
asked himf 

The Court: He said it. 

Q. (R,epeated by the stenographer): Now, as 
the result of that search I think you said that you 
had ref used to insure the title 6? · 

A. We had not refused to insure the title. We 
had ref used to insure --

I\fr. Cole: Now, that is the answer. 

Mr. Richard s : We are entitled to· the whole an-
swer. 

The Court: I think it is responsive. 

I\Ir. Richards : Exception. 

Q,. D 10 I understand you to say that you have not 
ref used to insur e the title to the property shown in 

30 that map free and clear of your usual printed ex-
ceptionsf 

Mr. Cole: I object on the ground that the under-
standing of counsel is of no moment. 

The Court: Oh, I will permit him to explain. 

William _G, La,mbert-Direct 35, 

A. No, you don't understand that. 
Q. Well, then, what do you mean by the answer 

to my former question in which you said that the 
company --

A. I did not finish the answer. I was stopped. 

The Court: Supposing you finish it now. 

A. vVe didn't refuse to insure the title but we 
did refuse to insure the title free of exceptions. 

Q. What exception do you propose to make to 
the title before you insure it 1 

A. Tenure of present occupants; claim for a sur-
vey, and reserving the right to take further excep-
tions as that survey produced; taxes, municipal 
liens; then there would be an exception as to the 
meadow part, as to overlapping and conflicting sur-
veys that we cannot guarantee against. There is 
some avenue in there dedicated by reason of having 
filed a map. There is a portion of the land which 
was conveyed by quit-clairri which our title company 
won't pass, a piece of meadow land. There is an-
other portion of the land which the ,Sooys never 
did take title to. Galloway Township owns a por-
tion in there, and by survey of the original Proprie-
tors in 1810, I think it was. That is about all. 

(Recess until 1.30 P. M.) 

I 0 

20. 

· 30 
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AF,TER RECESS (1.30 P. 1\1.). 

WILLIAM G. LAMBERT, recalled. 

Direct examination (resumed). 

By l\fr. Richards : 

-Q. Were there any other exceptions that occurred 
to you since luirnh time~ 

A. Yes. I think there are a couple of rather 
serious exceptions that would have been noted. It 
is impossible in a great many instances to identify 
the land conveyed by certain deeds. The ref ore, it 
would be necessary to take an exception to any por-
tion of +.his particular tract that may have been 

20 conveyed by other deeds, the descriptions for which 
cannot be definitely determined. In addition to the 
street that I said had been cut through there and 
dedicated by the filing of a map, there is also a 
lane running from the meadow up to the upland res-
ervation back in 1865, and there are exceptions in 
some of the old deeds in 1865 and around 1865 ex-
cepting certain acreage, but not describing that 
acreage. It is impossible to determine in those 
cases whether 01· not it affects any portion of the 

3tl land. 
Q. Now, ... Ir. Lambert, did you, yourself, prose-

cute this search, or ·was it turned over to someone 
else to make the actual search~ 

A. The actual search --
Q. The details of ,vhich you have just reported 

to us. 
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A. The actual search was made by Mr. William 

H. Wallace on special contract work. 
Qi. How long did it take you to do this world 
A. When did we report that to you, do you re-

call~ About 8eptember, I think; from 1\!Iarch until 
about September 

Q. Of what year~ 
A. 1927. 
Q. Did you make a full report in September of 

1927~ I 0 
A. If I recall, it was in September or October. 

l\!Ir. Cole: I object. The question is whether 
they refused to insure the title. 

·Q. When did you finally report to Mr. Henkel-
man or his counsel that you would refuse to insure 
the title except with these exceptions in the insur-
ance policy~ 

A. The final report was either in September or 20 
October of this year. 

Q. That was after this suit was started~ 
A. I really don't know when this suit was started. 

When was the suit started, Judge, do you know~ 

Mr. Cole: February, 1927. 

Q. Do you remember whether or not you made 
a preliminary report to counsel after the suit was 
started in February, 1927 ~1 30 

A. Yes, there were several preliminary reports 
made. 

Q. And the final report was not made until Sep~ 
tember of this year °I 

A. Or October. 
Q. Or October. And was the search prosecuted 

during all that time 1 
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A. Yes, sir. 
Q. And before that time 1 
A. Yes, sir. 
Q. Now, look at this map which was attached to 

the agreement. Will you tell us, in view of the ex-
ceptions that you have just detailed, would it be 
possible to convey a good and marketable title to 
the land delineated upon that map 1 

I() Mr. Cole: O,bjected to. We are entitled to have 
the facts upon which he bases his opinion; and, in 
the second place, it is a question whether they will 
insure the title or not. 

The Court: I sustain the objection. 

Q. Mr. Lambert, how long have · you been in the 
title business 1 

A. Nineteen years. 
zo Q. And during that time have you had occas10n 

to pass on many titles 1 
A. Oh, yes. 
Q. About how many, have you any idea 1 
A. No; I don't believe I could even guess. It 

runs into the thousands. 
Q. And is it your business to determine whether 

or not a title is a marketable title 1 
A. Yes, sir. 
·Q. Now, will you tell us whether or not in view 

of the exce,ptions that you have just d0tailedr-
3u whether or not this is a marketable title to the lands 

delineated on that map 1 

Mr. Cole: Objected to. It is not a. question of 
what his opinion may be. It is a question of what 
the Court"s and jury's opinion may be on the tes-
timony. 
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The Court: I think we are entitled to have the 

facts, and from the facts it seems to me it becomes 
a legal question as to whether or not it is a mar-
ketable title. 

i1r. Richards: We have already delineated the 
exceptions. 

The Court: Yes. He has said what the excep-
tions were, and, of course, that could be put in a : I() 
hypothetical que,stion. 

Mr. Richards: Well, I will ask an exception be-
cause I think his opinion is some evidence. It may 
not be the best evidence, but it is some evidence of 
the marketability of the title. 

Q. Now, taking this map, will you show us on the 
map the exceptions to which you · have referred, in 
a general ' way 1 20 

A. I don't believe I can show you on that map. I 
have another map which we work with, which 1s 
really our working map. 

1Ir. Cole: I shall object to any testimony by this 
witness as to exceptions. It seems to me the limit 
is as to whether or not they would insure this title. 

The Court: I think he is entitled also to show 
the except of the exceptions. Whether or not they 
have the effect that is contended for them I cannot 30 
tell until I find out what they are. 

11r. Cole: The Court of Errors seems to say it 
does not make any difference. If the title company 
says, "We won't insure/' I think that is the end 
of it. The question is, did they refuse to insure the 
title 1 
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The -Court: If counsel are both agreed that that 
is the only question, of course, the Court is abso-
lutely $atis:fied and will limit the testimony to that 
phase of the case. So that the understanding be-
tween counsel is that the question as to whether or 
not the title company would or would not insure is 
the question for determination. 

Mr. Cole: That is the issue they have made. 

The Court: All right. 

Mr. R,ichards: Well, if it is limited to- that --

Q. Have you ref used to insure the title free and 
clear of the printed exceptions 1 

A. Yes. 

Mr. Richards : Cross-examine. 

Cross-examination. 

l?Y Mr. Cole: 

Q. Did 11r. Henkelman file with you an applica-
tion written for the insurance of the title to all the 
land? 

A. Yes, sir. 
Q. Will you produce that, please 1 

(Witness produces a paper.) 
Q. You produce it, do you 1 
A. Yes, sir. 
·Q. And it is dated third month, eighth day, '271 
A. Yes, sir. 
Q. Is that the correct date~ 
A. Yes, sir. 
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Mr. Cole: I offer this in evidence. 

(Paper offered is received in evidence and ·marked 
as an exhibit for the plaintiff, P2.) 

Q. Is this application the first w~itt~n applica-
tion you got for the insurance of this_ title 7 

A. Through Mr. Henkelman; yes, sir. 
·Q. When did you 

1
begin to work to ascertain 

whether you would insure this title7 1 O 
A. For J\1r. Henkelman 7 
Q. Of course, J\fr. Lambert, :'e are talki1:-g abo~t 

:lYir. Henkelman. We are tallnng about this appli-
cation. 

A. On or shortly after J\Iarch 8, 1927. . 
Q. Now, ·what did you have ~ther !ha1: th:s ap-

plication as the basis for your investigat10n. 
A. A copy of the agreement which has been sub-

mitted. 
Q. Have you that with you 7 
A. Yes, sir. 
Q. Produce that, please. 
A. Beg pa.rdon, I don't have it with me. Do you 

know whether we have it, Mr. Vv allace f 

1\!Ir. Wallace: It was turned ·back to Mr. Jeffers. 

1Ir. Richards: Is that the one you had~ (Hand-
ing paper to witness.) 

The ,Vitness: Well, either that o! one very sim-
ilar to it. It looks like the one. 

Q. You think this is the one "? 
A. Yes, sir. 

lVIr. Cole : I off er this. 

20 
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(The paper offered, being the agreement with map 
attached, is received in evidence and marked as one 
exhibit for the plaintiff, P3.) 

The Court: Is that the same as the other one? 

~Ir. Richards : Exactly the same as the other 
one. 

IO ·Q,. Was the map attached at the time you received 
the agreement ? 

A. Yes, sir. 
Q. And Mr. Henkelman is the one who left this 

_agreement and the map attached with you? 
A. Yes, sir. 
Q. Were you ever told after l\Iarch when this 

written application was filed, and before Septem-
ber, 1927, by l\1r. Henkelman, to discontinue your 
work? 

20 A. No, sir. 
·Q. Are you personally acquainted with the land 1 
A. I have driven by in my car. 
Q. Do you know whether or not there are no 

buildings on the land 1 
A. No, sir. 
Q. You mean you don't know or there are not? 
A. I don't know. 
•Q. Were you furnished with a survey of this land 

by Mr. Henkelman ?' :(o _ A. No, sir. 
Q. Did you make a survey or did you have a sur-

vey made for him! 
A. No, sir. 
Q. Now, have you any record of the date in Sep-

tember when he first approached you about this 
propertyT 

A. No, sir. 

• 
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Q. Any record made at all in your ' office about it 
at that time? 

A. No, sir. · 
Q. It is the custom, is it not, that in matters of 

this character a written a.pplica.tion should be filed? 
A. Yes, sir. 

l\1r. Richards: Objected to, and I ask that be 
st ricken. 

The Court: It is late. 

Q. ,Vha.t did l\Ir. I-Ienkelman say to you when he 
came to you in September, 1926? 

l\Ir. Richards: Objected to on the ground it is 
irrelevant. 

The Court: I will permit it. 

l\Ir. Richards: Exception. 
. A. Whether or not iii the first conference or 111 

the second --
•Q. I am speaking now of the first time, if you can 

recall, what he said to you ; because if you can't 

A. I don't recall the incident whether it was the 
first or second conference; but if you want to an-
swer that way, I can --

Q. How long a time intervened between the first 
and the second conference 7 

A. A week or ten days I would think. 
Q. Now, can you recall what took place at the 

second conference? 
A. No, sir. I don't know whether it was the first 

or second which I can recall, 

I I) 
I l 
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·Q. Well, you do recall something which took place 
at one or the other of the conferences? 

A. Yes, sir. 
Q. But you cannot fix which conference? 
A. That is right. 
Q. Well, now, then, tell us what you recall he 

sa,id to you. 
A. He produced a copy of the agreement and 

asked us at what price we would examine the title 
JO and subsequently issue title insurance on that tract 

of land. 
1Q. And what did you say ? 
A. I told him that we would have to make an 

examination to see if we could cut down from a price 
of $10,000 formerly given to anoth er applicant, and 
it was left that way at the time. 

Q. And what did he say with respect to that ? 
What did he say after you said that to him ?' 

A. H:e asked if I didn't think $10,000 was a great 
20 deal too much n1oney to pay for the examination. 

Q. Was that all ? 
A. Well, my reply to him then was to the effect 

I sdidn't think .so, because there was a great dea.l of 
work involved; we had to go back to the beginning 
of titles in New Jersey, and the indefinite descrip-• 
tion -would make very much work. 

Q. Did he tell you he was co·ming back ? 
A. Yes, sir. 
Q. What did he say ? . 

30 A. He said that he would have to put it up to 
some associates of his, or perhap s a corporation, I 
don't know which; someone, anyway, and come 
back and let me know. 

Q: How many acres ar e in the entire tract ? 
A. I really don't know that. 
Qi. Approximatel y? 
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A. I don't know that. 
· Q. Did your search include all the lands? 
A. Yes, sir. . 
Q. And did your investigation include all the 

lands? 
A. Yes, sir. 
·Q. Was your company willing to insure any part 

of the property? 
A. Yes, sir. 
Q. Which part? Can you state it on the map, l 0 

what your company was willing to insure? 
A. Now, we weren't ready to insure any part free 

of all exceptions. . . 
,Q,. Now, keeping in mind the part of this land 

that you had in mind when you said in answer to 
my recent question that the company was _rea.d3: to 
insure a part of the title-having that 1n nnnd, 
what is the exception that you say you would place 
in the policy as to that ?' 

A. Well, the printed exceptions, and I presume 20 
that is about all. 

Q. Just the printed exceptions? 
A. Yes, sir. 
Q. And you l{now there were no occupants on 

this land, don't you? 
A. No, sir. 
·Q. You don't know that this land was wholly un~ 

improved? 
A. No, sir. 

30 Q. Did you ever report to Mr. H'enkelman that . 
you would not insure this title? 

A. Yes, sir. 
1Q,. When did you make that report? . . 
A. Well, the final repo-rt was made either 1n :Sep• 

tember or October of this year. 
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Q. Now, will you point out on your map, please 
-and you might put it on the board so the jury can 
see it-the land that you say you would have · in-

, sured except what you call the printed exceptions 1 

Mr. Richards: How can this now be an issue in 
. view of the apparent ruling a few minutes ago, that 
the whole question was whether they would insure 1 

1 () The Court: But I think he is entitled to pursue 
this line of examination to find out just what they 
would and would not insure. 

20 

Mr. Richards: I have no objection so long as I 
may meet it in some way. 

Q. Now, Mr. Lambert, would you mind putting a 
map on the easel and point out on the map what 
you say --

The Court : Ha.dn 't you better take the other 
map down if you are not g·oing to use it 1 

Mr. Richards: Why not put up the other map 
and take this one down; because this one has the 
agreement attached. 

The ,iVitness: That question, however, can he 
answered very much better ,by the examiner; be-

30 cause it invo1ved going through a great deal of 
work with whieh he is more familiar. 

Q. Don't you know1 
A. I know there are some lands in ther~, but I 

· will have - to, go, through the title --
:Q. What I want to know is if you know. If you 

don't know, say so and we ·will get someone else. 
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A. Well, I don't know offhand. I will have to go 

through the title. 
Q. Are we to understand that you cannot now 

while on the stand, point out to the jury what land 
your company was willing to insure within the usual 
printed exceptions 1 

A. No, sir; I cannot . 
·Q:. D~d the subject of the issuance of this title 

come to the attention of the · board of directors 1' 
A. Yes, sir. l 0 
Q. Or do you wholly determine not to insure 1 
A. No, sir. It came to the attention of our solici• 

tor and also the executive committee. 
Q. And the refusal to insure was the result of 

what, your own judgment or theirs1 
A. M.y O•wn judgment supported by theirs. 
Q. Now, from what source did you get a descrip-

tion to know against what to search 1 
A. Protractions. 
·Q. Nothing more1 20 
A. That is all, I think. 
Q. Did you call on Mr. Sooy for any o.f his 

papers1 
A. I don't know that. I didn't conduct the ex-

amination personally. 
•Q:. Did you call on him 1 
A.N~ s~ . 
Q. Did you ever ask him to assist you in investi-

gating this title 1 
A. No, sir. I didn't investigate the title. i ~O 
Q. Did you ever call on him to aid you or anyone 

else in the title company in the investigation of this 
title 7 

A. No, sir. 
Q. Now, sinew the map is on the easel, will you 

tell us what those lines mean 1 For example, there 
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is an enclosure here and the letter "F" in what I 
call red. Do you know what that means T 

A. Yes. They are title lines and the letters are 
keyed to our title papers. 

-Q. Is all this coloring within the title lines OJ 

A. Yes, sir. · 
Q. Who is there that can tell us as to what land 

the company would have insured 1: 
A. I think 1iir. Wallace can tell you: 
Q. Is he here 1 
A. Yes, sir. 
Q. Mr. L_ambert, do you know who made this map 

accompanying the agreement 1 
A. No, sir. 
Q. Did Mr. Henkelman tell you who did make it OJ 

A NI • • 
. .O, SU. 

(Witness excused.) 

WILLIAM H. WALLACE, called as a witness on be-
half of the defendant, being sworn, was examined 
and testified as follows: 

Direct examination. 

By Mr. Richards: 

30 Q. Mr. Wallace, what is your business 1 
A. Title examiner. 
·Q. How long has that been your business 1 
A. Forty years. 
-Q. In case so·me of the jurors don't kno,w what 

is the business of title examining 1 ' 
A. Well, the running of the records in order to 

find out whether a title is defective or not. 
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Q. Have you been engaged in this business con-
tinuously for practically forty years i 

A. Every day. 
Q. And do you hold any office with any title com-

pany a.t the present time 1 
A. Yes, sir. 
Q. vVhat one "! 
A. Title Guarantee Company of New Jersey. 
Q. ,Vhere is that located 1 
A. Newark. 10 
Q. And have you done any work of any particu-

lar description for the Chelsea Title Company1 · 
A. Yes, sir, during the past three years. 
Q1. What kind of work did you do for them 1 
A. J\1ost intricate; that could not be handled by · 

their force. 
Q. In other words, if a ha.rd title along here, they 

get you to go through that? 
A. Yes, sir. 
Q. Now, were you given this title to this Nor- 20 

mandy Shores proposition to investigate for the 
Chelsea? 

A. Yes, sir. 
Q. Did you make that investiga.tion 1 
A. I did. 
·Q. Now, will you give us in a detailed way just 

what you reported to the Chelsea Company-by the 
way, whom did you report it to 1 

A. l\Ir. Lambert. 
Q. Now, will you give us tha.t detailed report of 30 

that examination and what you found? 
J\![r. Cole: I object to it. It is not of any im-

portance to tell us the detailed report. 
J\Ir. Richards: His cross-examination of the 

previous witness went into the question of what 
was insurable and what not. 



50 William H. Wallace-Direct 

The Court : I will permit this question owing to 
para.graph 3. 

Mr. Cole: E,xception. 

,Q,. Now, will you tell the jury, if you can, :1bout 
these ex,ceptions, and do you want to use these rnaps 
for that purpose 1 

tO A. No. 

1'.f r. Richards : I off er the map on the blackboard. 

(The map offered is received in evidence and. 
marked as an exhibit for the defendant, D2.) 

Mr. Richards : I would better o.ff er this one. 

( The ma.p offered is- received in evidence and 
20 marked as an exhibit for the defendant, D3.) 

Q. N O·W, will you tell the jury if you can about 
these exceptions 1 

A. The exceptions are all enumerated on a list 
of questions which I prepared and which is here. 
I would like to refer to it. 

The Court : To refresh your recollection 1 

30. The Witness: I would like to; yes, sir. 

Q. And talk real loud so that the juro-rs ~an hear 
over here, Mr. Wallace. 

A. (Referring himself to paper) : 
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POSTEA. 

This cause was brought on for trial before Judge 
William Frank Sooy, Circuit Court Judge, and a 
jury, at the Atlantic Circuit on November 14, 1927. 

And the plaintiffs having submitted their ~vi-
dence and the Court, being of opinion that it was 
not s~fficient to entitle them to, recover, ordered l 0 
judgment of non-suit to be entered against th~m. 

And the defendant having moved the Court for 
leave to submit to a voluntary non-suit on his 
counter-claim, the said motion was granted, and 
judgment of voluntary non-suit was ordered to be 
entered against the defenda .nt on his counter-claim. 

Whereupon it i~ adjudged that the complaint of 
the plaintiffs be dismissed, and it is further ad-
judged that the counter-claim of the defendant be 20 dismissed, without costs. 

Judgment entered November 28, 1927. 
(No Costs.) w M. s. GU1MMERE, 

0. J. 

30 
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JUDGMENT. 

NEW JERSEY .SUPREl\1E COURT. 

WALTER C. Sooy and LrnA1 

JO H. Sooy, 
Plarintiff s, 

V. 
CHARLES E. HENKELMAN, 

D ef endant. 
No Costs. 

Action at Law. 
On Postea. 

J udgt. for Pltff s. & 
Deft. 

It is ordered that judgment of non-suit be and 
20 hereby is entered in favor of defendant and against 

the plaintiffs, on the plaintiffs' complaint, and on 
non-suit in favor of plaintiffs and against the de-
fendant on the defendant's counter-claim, without 
costs. , 

E,nfered November 28, 1927. 
On motion of 

E 1MERSON L. RrcHARD SJ 

Attorn ey for Def endarnt. 
COLE & COLE, 

30 Attorneys for Pla int iffs. 
A true copy. 

EDWARD J. KELLEHER, 

Clerk. 

Notic e and Groiinds of .Appeal 

NOTICE AND GROUNDS OF APPEAL. 

( F'iled December 15, 1927.) 

NEW JERSEY .S-UPRE,ME ,COURT. 
ATLANTIC COUNTY. 

WALTER C. Sooy and LrnA 
H. SooY, 

Pla .intiff's, 
v. 

CHARLES E. HEN KELMAN' 
Def endant. 

Action at Law. 
Notice and Grounds 

of Appeal. 

T o Em erson , L. Richards, E 'sq., Attorney for De-
f endant: 

Take notice, that the plaintiffs appeal from the 
whole of the judgment entered in this cause on the 
following ground: 

10 

20 

1. Because the Judge directed a non-suit when he ~l) 
should have allowed the plaintiffs' case to be sub-
mitted to the jury. 

CoLE & CoLE, 
Attorneys of Pla .intiff s-

App ellants. 
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Dated November 28, 1927. 

[ENDORSED] 

Due and legal service acknow led o·ed 
this 3rd day of December, 1927. 

0 

10 
Emerson L. Richards 

' Attorney for Defendant. 

20 
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New Jersey Court of Errors and Appeals 

vVALTER 0. SOOY and LIDA H. SOOY, 
Plaintiffs-Appellants, 

v. 
CHARLES E. HENI{ELMAN, 

D·ef end a.nt-Respondent. 

ON APPEAL FROM ATLANTIC OouNTY CIRCUIT Oourrr. 

APPELLANTS' BRIEF. 

STATEMENT. 

This cause was tried before Judge Sooy at the 
Atlantic Circuit, and at the conclusion of plaintiffs' 
case he ordered a non-suit, and at the conclusion of 
the defendant's case on his counter-claim counsel 
took a voluntary non-suit. From the judgment of 
non-suit against the plaintiffs they appeal. 

The action is grounded upon a written contract 
for the sale of real estate. The non-suit was ordered 
upon the theory that the agreement was only an 
option and not binding on defendant as a purchaser, 
or, in other words, that it lacked mutuality. 



Appella .nts' Brief 

ARGUMENT. 

. THE AGREEMENT WAS :MUTUAL AND 
OBLIGED THE PL~INTIFFS TO SELL AND 
DEFENDANT TO BUY 

The action was to recover the sum of $5,000 which 
by the terms of the agreement was payable Januarv 
1, J~27, ai:id also interest on the remainder of th~ 
consideration of $1,058,333.33 from January 19 
1927. ' 

What are the indicia of mutuality 1 The body of 
the ~greement. names plaintiffs and defendants as 
_parties. All signed and all acknowledged. Para-
graph 8 reads : 

'_'It is understood and agreed that the stipn-
la~ions aforesaid are to bear on and to bind the 
heirs, executors, administrators and assig11s of 
the respective parties.'' 

Paragraph 1 provides: . 
"iSaid sum of one million eighty-three thon-

sa~d three hundred thirty-three dollars and 
tlurty-three cents ($1,083,333.33) is to be· paid 
a_s follows.= Ten thousand tlollars on the execu-
t10n of this agreement, the receipt whereof is 
here by acknowledged ( this was paid) ; fifteen 
thousand dollars ($15,000) by a promissory note 
made by the party of the second part in that 
amount payable_ November 1, 1926 ( the promis-
sory note was given and finally paid) ; five thou-
sand dollars payable January 1, 192·7; five thou-
sand dollars ($5,00~) payable April 1, 1927, the 
balance of one ~nlhon forty-eight thousand 
three hundred thirty-three dolla ,rs and thirty-

Appellants' Brief 

three cents ($1,048,333.33-) to be paid within ten 
years from the date hereof with interest there-
on at the rate of six per cent per annum, paya-
able semi-annually, upon the unpaid balance, 
the interest to commence on July 19, 1926. '' 

Paragraph 4 reads: 
"It is mutually agreed between the parties 

hereto that the party o'f the second part shall 
have the right to use and occupy said lands dur-
ing the term of this agreement.'' 

Paragraph 5 reads: 
"It is further agreed between the parties 

hereto that the title to said premises shall be 
good and marketable and such that either th"e 
Chelsea Title and Guaranty Company, South 
Jersey Title and Finance Company or Atlantic 
Guaranty and ·Title Insurance Company, of At-
lantic City, New Jersey, will insure. If the said 
title companies refuse to insure the title as 
aforesaid, clear of the usual printed exceptions, 
except outstanding interest as shown in para-
graph #3 aforesaid, the party of the second 
part has the option of continuing with the agree-
ment or surrendering the same, whereupon the 
parties of the first part agree to return such 
moneys as have been paid by him on account of 
the purchase price.'' &c. 

Paragraph 6 reads: 
"It is understood and agreed that the party 

of the second part shall a·ttend to the filing of 
the map of the lands agreed to be conveyed with 
the proper municipal authorities, and also to 
lay out the streets, curbs and sidewalks accord-
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ing to said .map without any cost or expense to 
the parties of the first part.'' 

Paragraph 7 reads: 
~'If the said party of the second part shall 

fail to perform this contract or any part of the 
s~me, said parties of the first part shall imme-
diately upon such failure have the right to de-
clare the same void and retain whatever may 
have been paid," &c. 

Counsel for respondent and the Court stressed 
the fact that the agreement lacked the --words: '' And 
the party of the second part agrees to buy.'' While 
the co~tr~ct does not contain these words, read as a 
whole 1t 1s muqh more than an option and has all 
the language that attends upon a contract mutual 
in cha-racter. There are too many indications as 
shown iu the quotations above as well as others con-
tained in the agreement to justify the conclusion 
that the whole agreement was optional on the part of 
the party of the second part, defendant-respondei1t. 
If it were purely optional the language in Clause 8 
which binds the parties and their heirs would be 
meaningless. If they are not binding upon the re-
spondent, how could they be binding upon his heirs~ 

By the terms of paragraph 6, the defendant ex-
, pressly agrees to do cert~in important things. By 
paragra~h 4 he had the ng;ht to use and occupy tho 
land during the term of this agreement and this ho 
did ~s was shown. in the development ~f the proof 
on his coui~ter-c~aim .. Then the language in para-
graph 5 which gives him the option to retire in the 
event that plaintiffs should fail to do certain thino 's 
excludes the notion that the agreement was nothi 1~o' 

-more than an option. If it was nothing more Urn~ 
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an option the language giving him the right to exer--
cise an option to retreat was futile and meaningless. 
:M:oreover, he actually paid the first two payments 
aggregating $25,000 which of itself is enough to show 
that he exercised his option, if an option it was, and 
thereby bound himself by all the terms of the agree-
ment. 

By paragraph 2 defendant-respondent expressly 
agrees to pay all taxes and assessments against :,he 
premises. There is present in the agreement 1~-
plied language to show m11tuality and express obh-
o-ations on the part of the defenda11t. The mere 
:bsence of lano·uage that he was to buy is without 

o . d legal significance if, ':hen the ~on~ract is. rea_ as a 
whole it clearly manifests a binding obhgahon on 
his p~rt to buy, &c. This, we maintain, is obviou~. 
If it be an option, when was the defendant to avail 
himself of it? There is not a ·word in the agreement 
as to time or place. Vend ors could not know from 
anything in the contract when defendant was to 
avail himself of the option. But, as stated, conced-
ing an option, it was accepted when the payments 
were made as provided, and which preceded the pay-
ment upon which the action was i?-st~tuted. That tl:e 
parties intended a mutually binding contract 1s 
clear. 

In paragraph 65 of Williston on Contracts, Vol 1, 
page 115, we have : 

'' An offer for a unilateral contract generally 
requires an act on the part _of the_ off er~e to 
make a binding contract. This act is consider-
ation for the promise contained in the offer ancl 
doino· it with intent to accept without more will 
create a contract. But an expression of mutual 
assent is necessary to the formation of simple 
contracts as ·well as consideration, and the fact 
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that the same act must • also be a manifestation 
of acceptance by the offeree is not always ob-
served. On the other hand, an offer for a bi-
lateral contract requires a promise from the 
offeree in order that there may be a binding con-
tract. This promise may be inf erred from any 
words of the offeree indicating assent to the pro-
posed bargain and, generally, must be found by 
interpretation of language which does not in 
terms state a promise. This is, the offeree will 
say or write 'I accept your proposition,' or 
words to that effect, instead of saying 'I prom-
ise to do what you request.' So that in bilateral 
contracts the fact that the offeree 's acceptance 
is also a promise, furnishing the requisite con-
sideration, is not always observed.'' 

That the respondent accepted is beyond dispute 
by the fact that he made the payments referred to. 

In support of our contention that the writing is 
mutually binding and not a mere option see H owla.nd 
v. Bradl ey, 38 Equity, page 288, in this court affirm-
ing the decree in the Court of Chancery on the opin-
ion of the Vice-Chancellor. 

The judgment of non-suit should be reversed. 
Respectfully submitted, 

COLE & COLE, 
Attorneys for App ellants. 
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NEW JERSEY 

Court of Errors and Appeals. 
\VA LTER C. SooY AND LIDA H. 

Sooy) 
Plaintiffs-Appellants, 

vs. 

CHA RLES E. HEN KELMAN) 
Defendan t-Respondent. 

On Appeal from 
Atlantic County 

Circuit Court. 

RESPONDENT'S BRIEF. 

FACTS. 

The facts involved in the case on appeal are not 
in dispute. 

The plaintiffs, in their complaint, first count, allege 
that by the terms of the agreement therein recited the 
sum of five thousand dollars was due January 1, 1927, 
and that it had not been paid (p. 2, line 3, State of 
the Case). Second count, that there was due on Jan-
uary 19, 1927, by terms of the agreement referred 
to, $31,750 interest upon the sum of $1,058,333.33 
which was not paid (p. 2, lines 13 to 20, State o·f 
the Case). 
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In · support of this complaint, the plaintiffs offered 
and tpere was received in evidence the contract ref erred 
to in the complaint. The plaintiff then rested and no 
other evidence was submitted. The only question be-
fore the Court then was whether or not the defen dant 
had, by the terms of the agreement, agreed to pay 
$5,000, January 1, 1927, and $31,750 interest Janu ary 
19, 1927. Defendant moved for non-suit on the gro und 
that the paper offered in evidence did not contain an 
agreement whereby the defendant was uncondition ally 
obliged to pay the sums of money demanded. 

ARGUMENT. 

The contract (pages 2, line 30, to page 6, line 30, 
State of the Case) is an agreement between the plain-
tiffs and the defendant concerning a tract of land in 
Atlantic County. called in the case "Normandy Shore s.'' 
Paragraph one of the agreement reads in part as fol-
lows: 

"Said parties of the first part, in considerati on 
of the sum of $10,000, do lzcrcby agree to sell unto 
the said party ·9f the 'econd part all that cert ain 
tract," etc., "for the sum of $1,083,333.33 * * ,:, 
to be paid as follows: $10,000 on the executi on 
of this agreement, the receipt of which is here by 
acknowledged; $15,000 by a promissory note made 
by the party of the second part; $5,000 payab le 
January 1, 1927, * * * balance of $1,048,-
333.33 to be paid within ten years with interest at 
the rate of 6 per cent. payable semi-annually upon 
the unpaid balance, interest to commence Januar y 
19, 1926." 

The important considerations in reviewing this pa ra-
graph will be to note that while the plaintiffs agree to 
sell, the defendant did not agree to buy) the land de-
scribed in the agreement; and while the price was fixed 
and $10,000 was to be paid in cash and $15,000 by not e. 
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there was no promise by the defendant to pay any 
other sums of money. 

\Yhile it forms no part of the proof in this case 
and had not been fully developed at the time of t?e 
taking of the non-suit in the counter-claim, there is a 
substantial reason why the agreement was thus framed 
and why the defendant was to assume no personal _o~li-
gation. The reason was the defendant was obtammg 
an option that was to be turned over to the stockh~lders 
oi a corporation that had previously defaulted m ~n 
agreement to purchase the land in question. The 
reason is given here because it gives a rational explana-
tion of why there was no agreement to buy or to pay 
e,11 the part of the defendant. 

The contract is not to be interpreted by inference as 
contended for in appellants' brief. The question to be 
decided is does the contract prima f acia show an express 
promise by the defendant to pay $5,000 on January 1, 
1927, and interest on the million dollars on January 
1 <). 1927 ? The contract contains no such promise and 
<ioe~ not support the allegations contained in the first 
,irnl second count of the complaint. 

Plaintiffs in their brief now argue that the agree-
ment by inference did obligate the defendant to pay 
the sums sued upon and that the agreement was one 
for the sale of lands, and calls to witness other parts 
oi the aoTeement to show that such was the intention. b 

or the parties. 
It is first submitted that if the contract was to be 

altered in its text to show an intent other than that 
expressed in the agreement, then the contract should 
first have been reformed to show the actual intent 
before beino- made the subject of a suit to recover b 

m.oney under the unreformed contract. 
The de.fendant points to the fourth paragraph, 

,, hich. o-ives to the defendant the right to occupy the 
N orma~dy Shores property, and that paragraph six 
permits the defendant to file map~ of the lands, and 
to lay out streets, curbs and side-walks, and that para-
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graph seven gives the plaintiffs the right to declare 
the contract void upon failure by the plaintiff to per-
form "this contract or any part of the same." 

Entry upon the land and the doing of work ther eon 
might, under some circumstances, be evidence that the 
contract was intended to be one for the sale of the 
property, but such an inference is rebutted by other 
clauses in the contract. Paragraph two and paragr aph 
three demonstrate that the contract only required that 
the plaintiffs should convey portions of the prope rty 
when called upon by the defendant at any time within 
ten years. 

"Said parties agree to grant and convey such 
portions of the said tract from time to time duri ng 
the term of this agreement upon the party of the 
second part paying the sum of money taxed in 
Schedule A. " 

and that ( paragraph 3) 
"The plaintiffs are then, at their expense , to de-
liver to the defendant a deed of special warrant y." 

Clearly this was a mere option to purchase. Defen d-
ant did not get even an equitable title to the land. The 
$25,000 represented by the $10,000 in cash and the 
$15,000 note formed no part of the consideration for 
the purchase of the actual land nor apparently did the 
$5,000 sued upon or the $30,000 interest. Title. to 
the land was only to pass upon the payment of specific 
sums of money when demanded by the defendant of 
the plaintiffs at any time within ten years . 

That the -defendants considered that the contract was 
an option is evident from the state of the pleading s. 
Defendant, in answering the complaint, denied the alle-
o-ations in the first and second count , and continuing by 
way of further answer, alleged: 

"'!'hat on or about September 22, 1926, plainti ff 
and defendant entered into an agreement whereb y 
the defendant tooli an optio n to purcha se the land s 
mentioned in E~hibit attached to the complainant' s 
complaint." ( Page 7, State of the Case. ) 

s 
To which the plaintiff filed a reply as follows: ,- -

"P aragraph 1 is adm itt ed." 
So tha t in the state of the admi tt ed pleading s, the 

paper submitted in evidence was an opti on and could 
form no basis stand ing alone for a recovery cif· the 
~L1ms sued for. 

2. Is a contract th at contains no specific agree-
ment to purchase a cont ra ct f ot the sale of lands 
or an opti on ? 

The above proposition does not seem to have · been 
clecided by any reported case in New Jersey . Such con-
tracts have been the subject of jud icial· review in most 
of the State s of the Union. And while th e cases are 
not all in accord, the great majority of decisions are to 
the effect that where the seller _agrees to sell but there 
i, no specific ag reement by the buyer to buy, th en th e 
contract is unilateral and amounts to nothin g more than 
;1.-. option . 

tfhis may he so even where there are additi onal term s 
;11 the contr act which require the buye r to do certain 
ether thi no-s in connection with the contract. Illustra-

b ' 
ti\'"e of th e interpretation of such contr acts 1s that to 
be found in 

Stclso n v. II aigler) 165 Pac . 265. 
There the contract read as follows : 

"T he party of the first part sells and agrees to 
convey to the· party of the second pa rt by warran~ y 
deed and abstract brought clown to elate of trans-
fer the same to show a marke table title, the fol..: ' lowing described lands and wa terw ays . 

"F ull purchase price of the above land s and 
·waterwa ys being $131,000 to be paid as follow s : 
$1,000 to be placed in escrow with th e Ex chan ge 
Na tional Bank of Colorado Springs, to be turned 
over to the party of the first pa rt upon the finding 
of marketable titles by th e party of the second 
part; $30,000 on or abou t 'December 1, 1912; 
$100,000, March 1, 1928, the same to be evidenced 
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by a promissory note bearing interest at the rate 
of six per cent. per annum payable semi-annu ally, 
to be secured by a first mortgage covering the 
aforesaid lands and waterways." 

There then followed provisions for a recision in case 
of a defect in title, that time was the essence of the 
contract, and that upon failure to perform on the day 
the contract should be "forfeited and determined. " 

The Court said : 
"But under all settled rules of construction, the 

agreement between Stelson and Kloke was an op-
tion to purchase and not a contract of sale. No-
where in the agreement does Kloke agree to pur-
chase nor to make any payment nor to bind him-
self in any other respect aside from the forfeitu re 
of the amount paid at the time the contract wa'-
made." 

"It may be laid down as an established rule of 
law that unless the contract contains langua ge 
which may reasonably be construed as an agre e-
ment on the part of the vendee to purchase the 
property, or to assume some obligation thereunder ; 
it will be an option contract and not an agreemen t 
of sale and purchase. It is impossible to conceive 
of an agreement to sell and purchase without obli-
gation on the part of the vendee to purchase; on 
the other hand the absence of such obligation is a 
distinctive characteristic of an optional contrac t. 
A contract of sale creates mutual obligations on the 
part of the seller to sell and on the part of th e 
purchaser to buy, while an option gives the right to 
the purchaser within a limited time without im-
posing any obligations to purchase." 

"The obligation by which one binds himself to 
sell and leaves it discretionary with the other part y 
to buy is what is termed at law an option, which 
is simply a contract by which the owner of prop-
erty agrees with another person that he shall have 
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th e right to buy the property at a fixed price with-
in a certain time." 

Black v. Maddox, 104 Ga. 157. 
"An agreement in which the owners of land 

undertook, in consideration of a specific sum to be 
paid as designated 'to sell and convey to the other 
party' or his assigns, the mineral interests in :he 
land described, but containing no correspondmg 
ao-reement of the party of the second part to buy 

b . . " and pay the stipulated sum, 1s a mere opt10n. 
Black v. Jvladdo,1:, S'itpra. 

See also Barnes v. Rea, 219 Pa. 287. 
"An application whereby one party, for a valu-

able consideration, binds himself to sell at a fixed 
price within a certain time; but makes it discre-
tionary with the other party to purchase, is an 
option." 

N ecson v. Smith, 47 TVaslz. 386. 
"An option is not a contract to pay. It creates 

no enforcible indebtedness on the part of the per-
son to whom it is granted." 

Re Shields Bros., 134 Iowa 559. 
' 'An agreement is only an option where no obli-

o·ation rests on the second party to make any pay-
t> 

ment except such as may be agreed upon between 
the parties as a consideration to support such op-
tion , until he has made up his mind, within the 
time specified, to complete the purchase." 

B rick ell v. Atlas Assur. Co., 10 Cal. App. 17. 
An agreement reciting that the party of the first 

part has bargained and hereby sells and agrees to 
convey by warranty deed on or before a certain 
date to the party of the second part certain de-
scribed realty, and to deliver possession before a 
certain elate and that "if the second party shall 
fail to pay the second installment of the purchase 
price, this contract shall be null and void, and the 
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party of the first part shall keep said $50 as a 
forfeiture and damages" is an option. 

Hopwood v. lt1cCausland, 120 Iowa 218. 
An agreement for the sale of real estate upon 

certain conditions precedent by which neither ;i 

legal nor an equitable title is conveyed to the pur-
chaser and the provision for forfeiture showed it. 
to be clearly the intention of the parties that such 
title should not pass until the purchase pnce wa.:; 
paid, is an option to purchase. 

Brown v. Thomas , 37 l(ansas 282. 
In Moore v. Allen, 109 11Iinn. 139, many of the ele-

ments of the present contract \Vere present. In th at 
case the seller agreed to release by deed to the buy er 
at any time within three years the land describe d, 
which consisted of building lots at so much per Jot. Th L 
party of the second part was to pay the taxe s durin c-
the Ii fe of the contract and interest at the rate of 5 pe7. 
cent. upon the full consideration price. He also had th e 
right to build a house on each lot and to otherwis e 
improve the lots; and that upon failure to complete his 
undertaking, the party of the first part should have the 
right to cancel the contract. L ndcr this state of fact" 
the Court held that the contract was an opt ion and not 
an agreement of sale, since the buyer was not obligated 
to purchase. 

The points of similarity, however, are that as in th e 
inst~nt case, the reputed buyer \\"as obligated to pay 
the mterest and the taxes and was o·iven permission to . b 
improve the property. \11 three of these are relied 
upon by the plaintiff as evidence that the contract in the 
~nstant _case is a contract of sa le and i1ot an option, but 
m the cited ca e the Court held that none of these things 
over-balanced the fact that there was no specific agree-
ment to purchase. 

"A mere right of entry upon the land for the 
purpose of improving it does not turn an option 
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into an agreement, and is not a controlling factor 
t " in the interpretation of such an agreemen . 

Dwzawa.1, v. Dwv, 163 Mo. 415. 
"An ;o-reem~nt 'in consideration of the under-

o "<l takings and agreements herein specified, the sa1 
party of the first part hereby agrees to sell ~nto the 
said party of the second part the follo"':mg d~-
scribed real estate for the sum of $2,000, etc., 1s 
a mere option." 

57 Neb. 378. 
A memoranda stating that A agrees to sell to B 

a certain house at a certain price is nothing more 
than an option. 

S eidman v. Rauner, 99 N. Y. Supp. 862. 
A contract which contains no agreement on the 

part of the second party to take and pay for the 
lands is a mere option, although it contains the 
further stipulation that both parties agree to com-
ply with the above conditions. 

Ru nck v. Dimmich, 51 Tex. Civ. App. 214. 
In fVheeling Co1llpanJ' v. Elder, 170 Fed. Rep., p. 

.215, the Court held a contract 
"ao-ree to sell and convey to H. C. Stagger ' , party b 

of the second part, his heirs ancl assigns, all the 
coal, etc., in and under certain lands described, at 
a fixed price, etc.'' 

ras an option, not an agreement of sale. 
3. The contract was unilateral. 
Besides there being no agreement to purchase and no 

tgreement to pay, there was no agreemen~ on the part 
of the complainant to convey, except upon the perform-
ance of other conditions in the contract. Paragraph 3 
provides that they shall convey "on receiving aid pay-
ments at the time and in the manner herein mentioned." , 
Pa ragraph 4 provide s that the title shall be uch as 
either one of three specified title companie will insure. 

"If the said title companies refuse to insure the 
title as aforesaid, the party of the second part has 



10 

the option of continuing with the agreement or 
surrendering the same, where£ ore the parties of 
the first part agree to return such moneys as have 
been paid by him." 

It is specifically provided in paragraph 5 as fol-
lows: {(Such title as parties of the first part lza7.:c 
shall relllain in th em.'' (Lines 14 and 15, page 5, 
State of the case. 1'he contract then conclud es 
with this paragraph : 

"If the said party of the second part shall fail to 
perform this contract or any part of the same, the 
said parties of the first part shall immediately upon 
such failure have the right to declare the same 
void and retain whatever may have been paid, and 
all improvements that may have been made on said 
premises shall revert to the parties of the first part , 
and this contract shall be considered null and void. '' 

This language is consistent only with the idea of an 
option, since the contract is to be absolutely void upon 
the failure of the party of the second part to perform 
the agreement. This is the usual language to be found 
in options. 

4. The contra.ct is in the alternative. 
The party of the first part may retain whatever has 

been paid and all the improvements and the contract 
thereupon becomes null and void. 

In Broicm v. 1Vorcross, 59 1:V. J. Eq. 427, it was 
held that "whether such a contract is an alternative 
one depends not upon the mere fact that the ao-ree-

t:. 

ment contains such a clause, but upon the intent of 
the parties ascertained from the whole instru-
ment with relation to the subject matter of the con-
tract.'' 

\i\Then, therefore, the contract .contains no specific un-
dertaking upon the part of the party of the second part, 
the conclusion must be that the clause making the con-
tract void is a final indication of the character of the 
contract. 

See also Porter v. TVilliams, 93 N. J. Rq. 88. 
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5 Acceptance. 
Counsel says in his briefs that, assuming the con-

tract was an option. It was accepted by the defendant 
by the payment of the $25,000. The $25,000, was paid 
at the time the c01;tract was executed and was the con-
~ideration for the execution of the contract. Admitted-
ly the defendant did nothing further in recognition 
of the contract. On the contrarry he refused to recog-
llize it and this suit is for the balance of the moneys 
claimed to be due. How, under these circumstances, 
his payment of the option money could be construed as 
a rat ification of the contract is beyond comprehension 
of counsel. 

6. Plaintiff's contentions. 
The only case cited in plaintiff's brief is H ozoland v. 

lfrad ley, 38 N. J. Eq. 288. This case is distinctly not 
in point because it was a suit by the party of the 
second part to enforce the agreement. Whether the 
writi ng was an opinion or an agreement was immaterial, 
because Bradley elected to enforce it if it was an option 
and had tendered performance. The only point being 
considered was-could the seller defeat Bradley's right 
to recover by reason of the clause that gave a third 
party a right to pass upon the title. As to this phase of 
the case, this Court approving the language of Vice-
Chancellor Bird, said : 

" It might have served either party to defeat the 
performance of the agreement, had either taken ad-
vantage of it; it certainlv would have availed the 
Co111plai1zant." 

\Vhat the Court might have done with the Bradley 
agreement if Bradley had refused to perform it is en--
tire ly another matter; the case merely being authority 
for the proposition that the seller cannot defeat the 
right of the buyer to exercise an option by alleging that 
he cannot give a good title. The Court of Errors ancl 
1 \ ppeals has very recently· agreed with this viewpoint. 
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7. Tender. 
There has been no election · upon the part of th~ plain-

tiff to treat the contract as an agreement of sale. Th ere 
is no proof in the record that he ever made any tend er 
of a deed to the premises in order to entitle him to the 
recovery of any part of the purchase money. This is 
a suit for the purchase money. If this could be tr.eated 
as an agreement for sale and a breach upon the part 
of the defendant, then the plaintiff should have elected 
to demand the entire purchase money and to have of-
fered a deed in exchange therefor. The fact that he did 
not do so demonstrates that he considered that the con-
tract was an option. 

CONCLUSION. 

It is respectfully submitted that the learned Circui t 
Court Judge was correct in directing a non-suit. o 
evidence had been presented as to the circumstance s 
under which the contract in que tion had been made or 
how the parties had treated the contract-whether as an 
option or an agreement. There was nothing be£ ore him 
but the bare agreement. 

There was no tender of performance on the part of 
the plaintiff. There wa s nothing to show a demand on 
the part of the plaintiff requiring the defendant to 
perform. 

The pleadings distinct/31 ad7llitted that the contrac t 
was an option. There was no specific agreement to pay 
the money sued for. 

The legal effect of agreement in which the party 
of the fir t part agrees to sell, but there is no corres-
ponding agreement to buy, is that the contract is un -
ilateral and creates no obligation upon the second party 
to purchase. 

Two tests might be suggested to determine whether 
or not this was a contract to sell. 

1. If it was a contract to sell, then the seller could 
have required the buyer to specifically perform the con-
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tract. Obviously under the terms of the contract he 
could not have had specific performance since, under 
paragraph 2 of the agreement, the party of the first part 
was to convey only "such portions of said tract from 
time to time during the term of this agreement, upon 
the party of the second part paying to the parties of 
the first part of the sum of money taxed in Sche~ule 
A." Since then the party of the second part had a nght 
of election to determine what parts of the tract he 
wished convey, the Court of Chancery could not have 
made this election for him and no specific performance 
could have been decreed. 

2. If a contract of sale, it work an equitable convey-
ance of the title. Clearly the defendant took no title, 
either equitable or otherwise. The contract specifically 
provided that he was only to be entitled to a conveyance 
upon the payment of such parts of the total consider~-
tion as he elected to tender. Consequently, under this 
contract he could have obtained no equitable title unless 

' he first tendered the sums of money taxed in Schedule 
A atta ched to the contract and demanded conveyance. 
Lpon such a tendered demand he would have become 
entitled to a specific performance and an equitable title. 

Therefore, since it is universally admitted in all the 
cases that there is no contract of sale unless equitable 
title passed, and since it is clear that there could neither 
have been a specific performance nor any title in the 
party of the second part, it follows that the contract 
\\ as not a contract of sale but an option to purchase. 

Respectfully submitted, 
EMERSON RICHARDS, 

Attorney of Respondent. 






