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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N. J.

BULLETIN NUMBER 99. : December 18, 1935
1. APPELLATE DECISIONS - DUNSTER v. BERNARDS.

LEPORT F. DUNSTER, )

Appellant, ).

-VS— )
\ ON APPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSIORS
TOWNSHIP OF BERNARDS
(SOMERSET COUNTY), )

Respondent. )

George D. Muliigan, #sq., Attorney for Appellant.
Anthony Kearns, Esq., Attorney for Regpondent.

McCarter & English, t‘JSSS.;, by Herbert Paer, Esqg.,
Lttorneys for VYbjectors.

BY THE COMMISSIONER:

Appellant appeals from the denial of his application
for a plenary retail consumption license for premises located on
Howell!s Road, Liberty Corner, Township of Bernards.

Respondent contends that the application was properly
denied because the majority of the residents in the vicinity
objected theretc.

Appellant's premises are located in what is admitted
to be a sparsely settled residential neighborhood. A petition
objecting to the issuance of the license, signed by over 100
residents of the Township, was filed with responcent. Appellant
presented a petition signed by 72 resildents who were in favor of
the application. He argued further that msny of the persons
signing the objecting petition did so without knowing who the
applicant was, basing their objections solely upon the manner
in which the premiscs had been conducted by a prior licensce.
Respondent, counting niore names on the objectors' petition than
on appellant's, summarily denied the application without further
consideration, .

It may very well be that the denial of appellant's
application would have been proper on the ground that the premiser
were located in a residential neighborhcod. Vannogzzi v. Trenton,
Bulletin #35, Item #7; Hickey v. Lopatcong, Bulletin #68, Item
#1. Much may also be sald for the contention that a municipal
policy to deny applications for premises located in residential
neighborhoods where any substantial number of persons object is
reasonable and valid wherc actually adopted and uniformly

applied. Apgar v. Tewksbury, Bulletin #66, Item #£; Hackman

i
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v. Gpreenwich, Bulletin #71, Item #13; Hickey v. Lopatcong,
supra. But respondent did not base its determination on
the ground that the neighborhood was residential nor did

it claim to have adopted any such policy. It might have
done so -- it may do sgo in the future --but it has not done
so as yet.

I had occasiocn to consider the effect of neighbor-
hood petitions in Re Powell, Bulletin #59, Item #15, where it
is ruled: T

"Your conclusion that a petition has no legal
standing as such is correct, ©Such petitions may
serve, when favorable, to give massed character
recommendation, or show economic cause, and, when
unfavorable, to serve as a vehicle of protest.

"There 1s no objection to any person or group
presenting a petition. It serves as a convenient
medium for presenting to the governing body the
views of the group, but the weight to be accorded
it, after proper discount for self-interest and
the irresponsible way in which petitions are
often signed as friendly accommodation without any
congsidered thought of contents or effect or the
argument on the other side, depends on what the
petition states, who signs i1t, and how it accords
with the policy and common sense of the officials
responsible for the administration of the law and
whose duty and privilege it 1s to hear both sides.

"A petition is not a substitute for, nor may it
in any way dispense with independent investigation
to determine that the law has in all respects been
complied with and that the licensee is in fact
worthy. Neither does it suffice as proof of non-
compliance or of unworthiness. Such matters are
not proved elther way by merely counting noses.

If the subject matter concerns local policy, the
weight to be accorded to the petition is entirely
within the discretion of the Mayor and Council.
It is their power and their responsibility.n

Respondent merely counted signatures on & petition,
upon the erroneous hypothesis that the petition bearing more
signatures represented the will of the majority. No independent
determination of the propriety or desirability of granting or
denying appellant's application was made. It is the duty of
respondent to hear both sides and iis responsibility to
determine on all the facts whether or not the license should
be granted.

The case is, therefore, remanded to respondent for
such determination.
D. FREDERICK BURNETT
Commissioner

Dated: December 11, 1935.
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©: APPELLATE DECISIONS - ELY v. LONG BRANCH.

ARTHUR ELY, )
- Appellant, )

—vs- ) 0N APPEAL

, _ © CONCLUSIONS
BOARD OF COMMISSIONERS OF )
THE CITY OF LONG BRANCH, )

Hgspondent.

Solomon Tepper, Esqg., Attorney for Appellant,
Jacob Steinbach, Jr., Esq., ‘Attorney for Respondent.
BY THE COMMISSIONER:

This is an appe 1 from the denial of a plenary :
retail consumption license for premises known as #30 Atlantic
Avenue, Long Branch.

Respondent contends that the license was properly
denied because it was socially undesirable that a license
should be issued in that neighborhood and also because there
was no need for licemsed premises in that vicinity.

The premises are located on the southerly side of
Atlantic Avenue -in the block between the railroad and Ocean
Avenue. On thé same- block there are other stores occupied by
a barber, a shoemaker, a druggist and a butcher, and also a.
few private residences Across the street from the premises
in question is a railroad‘statlon. At the southwest corner
of Atlantic Avenue and Ocean Avenue, which runs parallel with
the beach, is a Fresh Air Home maintained by the Salvation
Army and part of this property adjoins the rear of the
premises in question. Atlantic Avenue, on the other side of
the railroad, has about seven stores of the type described
above and also a machine shop. Beyond these stores Atlantic
Avenue is residential and the side streets are likewise resi--
dential. The stores depend on these residents for their trade.
As one witness explained: "it is more or less a gquiet sort
of little village where there are a great many homes*¥*with a few
stores which sell commodities necessary for the home". The
~entire section 'is 1ocally known as North Long Branch, and has a
population of about nine hundred (900) . :

It appeared from the evidence that respondent has
issued no licenses for premises in that vicinity; the nearest
licensed place being located about one-half mile away on Ocean’
Avenue in a section frequented by summer visitors and transients.
In fact, witnesses were produced who resided in the neighbor-
hood for more than forty years and who testified that, within
their recollection, no liquor license had ever been issued
for premises in North Long Branch. -

The evidence produced at the hearing as to the need
of the licensed premises was that of appellant himself and his
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landlord. Appellant also produced a petition signed by twenty-

four (24) people who had no objection to the opening of a

bar at #30 Atlantic Avenue, but about twelve (1g) of these
cople lived a long distance away from the premises. On the

other hand, fourteen (14) objectors appeared at the hearing and
testified that there was no necessity for licensed premises

in that vicinity. A petition was presented which contained

the names of about two hundred twenty-five (285) residents

who opposed the issuance of the license.

It does not follow that a license must lssue merely
because the premises are located on a strect containing other
stores. Sanford Drug Co., vs. Maplewood, Bulletin #71, item
6; Healey vs. Orange, Bulletin #85, item 9. There are other
considerations to be weighed by the issuing authority. In
the present case 1t appears that no licenscs have been issued
in the vicinity of the premises in gquestion; that the Mayor
and a Commissioner, as well as many others, testificed that the
issuance of the license was socially undeslirable; that the
issuance of the license was opposed by a large majority of
the residents of the nelghborhood; and that the premises are
in clese proximity to the Fresh Air Home maintained for the
use of women and children. The factual situation is similar
to that in Norton vs. Camden, Bulletin #97, item S, where it
was ruled:

"The premises in question are in a type of sub-
urban business district, difficult to define

but easily recognized and commonly understood.
The type consists, in general, of a group of
so-called neighborhood or community stores,
separated from the town or city, not by
artificial political division but rather by
intervening residences or undeveloped land,

and which stores. service the day to day grocery,
meat, bakery, drug, delicatessen and kindred
immediate neceds of the neighborhood as dis-
tinguished from the transaction of business
generally --stores where women 'go to rarket!
instead of 'shop' --stores where countless house-
hold purchases are made by children running
errands for the family. These stores are con-
venient, if not practically necessary adjuncts

of such residential communities and, while
business in nature, nevertheless 'fit' the
neignhborhood. A place for the consumption of
liguor is not appropriate to nor does 1t it

intc a community of homes. While the store
itself is in a technical business district,

the immediate neighborhood is highly residential.
A jealous regard for the preservation of a strict-
1y home atmosphere in neighborhoods essentially
residential is not unreasonable."

< The factual situation 1s radically different from
Vonella vs. Long Branch, Bulletin #71, item 1£. There the
premises sought to be licensed were in a district zoned for
business purposes. There the respondent had issued two ofher
consumption licenses in the vicinity. Discrimination, there-
fore, against that appellant was unwarranted. Here there was
no personal discrimination but rather a sound discretion exer-
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cised reasonably in the best interest of the community at
large. ’

Ihe action of respondent is affirmed.
D. FREDERICK BURNETT,
' Commissioner

Dated: Decernber 11, 1985,
3. APPELLATE DECISIONS -~ VOGEL v. BELLEVILLE.

- RAY LEROY VOGEL,
- Appellant,

)
)
-V S )
. ON APPEAL
BOARD OF COMi{ISSIONERS OF ) CONCLUSIONS
THE TOWN OF BELLEVILLE _
(ESSEX COUNTY), )
)

Respondent.

Thomas A. Kenny, #sq., Attorney for Appellant.
Lawrence k. Keenan, Bsqg., Attorney for Respondent.
BY THE COMMISSIONER: ‘

, Appellant appecls from the denial of his application
for a plenary retail consumption license for premises located
at #72 Holmes Ptreet, Belleville.

Respondent moved to dismlss the appeal on the ground .
that appellant had accepted a-refund of 90% of the amcunt
deposited with his application and had bhﬂf@b] abandoned the
same. See Simonko V. J~r~enton, Bulletin #34, Item #9. Since

- the denial of the application rnust be sustained on the merits,
it 1s unnecessary to pass upon the motlon for dismissal of the
appeal, ,

Respondent based its denial in part upon the ground
that there were a sufficicnt number of licensed places in the
vicinity of appellant's premises and the issuance of an addition-
al license in said vicinity would be socially undesirable.

The denial of an application where the facts reasonably
support the foregoing contention has frequently been sustained
Bader v. Canden, Bulletin #44, Item #8. Furman v. Springfield

 Bulletin #49, Item #6; Clement. v. Loder, Bulletin #bZ, Itcm #5;
Snyder v. Nldoletowny ‘Bulletin #56, Item #2; Botfen v. Howell
Bullétin n64 Ttem #9. ,
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Appellant's premises are located in a middle tlass
neighborhood, largely residential, although with some factories
and a considerable number of unimproved lots. There is a saloon
one block east, another one block north, and a third about two
blocks south of appellant's premises. %he only member of the
Board of Commissioners who testified stated that there was no
demand for an additional place there. A member of the Belleville
police force joined in this view. No contrary opinion was ex-
pregsed, appellant himself stating that he did not know whether
public necessity or convenience dictated the issuance of an
additional license in this vicinity.

» - The appellant has failed to sustain the burden of
proving that the action of respondent was unreasonable or -
motivated by anything but the exercise of a gound and honest
discretion as to the best needs of the community. Henry v. Way,
Bulletin #90, Itenm #9, and cases therein cited.

The action of respondent is affirned.
D. FREDERICK BURNETT
Commissioner .

Dated: Decenmber 11, 1935,

'APPELLATE DECISIONS -~ RETAIL LIQUOR DISTRIBUTORS v. ATLANTIC
CITY AND #. E. BL&ATT CO. ‘

Retail Liguor Distributors
Association of Atlantic City,

)
aAppellant, -
)
-V8— ON APPEAL
) CONCLUSIONS
Board of Commissioners of
Atlantic City and M. E. Blatt )
Co.
)

Respondents.

Paul M. Salsburg, Esq.,.For the Appellant.

Thompson & Hanstein, BEsqgs., by Walter Hanstein, Esq., For the
Respondent, M. E. Blatt Co.

Anthony J. Siracusa, Esg., By Samucl Backer, Esq., For the
Hespondent, Board of Commissioners of Atlantic City

BY THE COMMISSIONER:

This is an appeal from the issuance of a plenary
retail distribution license by the Board of Commissioners of
Atlantic City to M. E. Blatt Co. for premises located at
#1300 Atlantic Aveonue, Atlantic City.

. Appellant contends that the license was issued for
premises conducted as a department store in violation of section
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1

9 of City Ordinance #1 for 1885, waica J?Oulblbs TOe chu\vcc of
plenary retail distribution licsnses for prealses waer:s any ota
mercantile business of any kind, usture or descriztion 1s Lufrlbd
on. Tie testimon; taken at .ae hoearing end tac view of tihe
Hewrer cavodied in tae r cord oursusnt to conseat of counsol,
cstablisnes clearly tnat tac licensce wis is@ucd for oresilses con-
ducted by tne respondent-licensce as & large d o prrtuasat stords

It is consegue Qt¢V cvident that the licias. nas w‘su‘u in direct

4

violation of tas teras of 1a. ordinaacce,

Tne resqondent-licensc. coqt«nds,.goa:v r, (1) tast
sppellant 1s not &n aggrioved porson witiila tae weening of tue
Act, uﬂd is not, taerciorc, cntitled to asintain tais wpocnl,
(2) taat the uOJﬂlSS;Q wer nes no sutaority to ¢oitortaln o
appeal based on the ground tast tac issuance of tnoe liconse wos
in violation of & aunicipsal ordinencsy (6)  tnat tas oruli.nce
wes invalid; and (4) that in eay cveat 1t ans beca cunLrs i
b, s ordinsnce permitting the lssusace of distribation licunses
to depertment otores.

: (l) Appellent's st;unLs to wointnin on wogecl froud
tae issuaznce of & license by tac Board of Coumissionrnrs cof
Atlantic City was sustained in Reteil Liguor Distributors
Associttion vs. Atlantic City snd Polonsky, Bulletin #88, Itca
#10. For thc ressons tacr.in sct forta, tas flrst coatention
of the respondeat-liconsec is overruled.

(2 Section 12 of t.ue Control Act provides tuaat wny
texpuyer or other aggrieved person Opnosing tae issusnce of «
liccnse may cppeal to tac Comuissioncer wnd Sccetlon 85 proviaes
thaet the Comwissioner 1s empowered to nger o1l suca apoeals und
to entcr orders vi..ich shall fortawith boe cxccuted ty tue lssuing
autnority whose uction is appesled froaw. Nowuaere in the Act 1s
ther. any suggestion that the Comaissioncr wiy not, in too
coursc of such uppeal, consiacr 21l pertincnt issues includiag
the guestion of wihetacr tac lic.nse wes issued in violwtioa of

loczl ordinance and thercifore void. Cf. EBacoazn vs.
Pnitlipsburg, 63 N. J. L. 5.2 (Sup. Ct. 190%).

Qur Suprcac Court nsés indicated tuast tiwe onpellate
provisions of the Control Act must be exasusted, ©vel whcrs thc
¢ objuction to the 1ssusnce of tian license rests uoon o princinle
of law uatirely apart frow zay provision or ths Control &ct.
Sce soattanews vs. Asbury Parik, 11 N. J. L. 205 (lwda). 4
fortiori such appesl aust be exizusted wacre tac velidity of
tac licens< is questioned on thoe ground taast 1t viol.toes an
ordiaince adopted pursucny to @il express provision of tae Control
Act. The oppeals 1n sucn coses would, indeed, be futilc gestures
if tae Coumissioner were not ooraittsd to consider tne issucs
presented.  As Jdr. Justice Persiic stated 1n the dstltncers case
"thc l‘;iolcture nas evidenced v delinite staete-wide olicy four
thae control of the licuor provloeaM. Thae Coamission.r acs voen
afiforded supervisory coatrol over t.e issw.nct oi retell liconses
by aunicipal issuing autaoritics for tac purnose Qf'”ulfilliwg
sucn policy and tals lo.isliative intent woula, in large pert,
be defeated 1f the lilccasce's cowtontion were sustained. In
nierous appeals tae Comaissioancr has “berU¢urv d“cidud tae
issue of wietaer tae licensc was Issued ia violsztion of &
municipal ordinance.  Sco, e. g., Owl Drug Co. vs. Elizabcth
Bulletin #68, Itca #7. Tho respondont-lic.onseets s.ocond
contention cannot be sustoincd., ‘ L

cﬁr
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- (3) The ordinance was adopted pursuant tu the

EXPress autnorlty conferred by sectlon 13(3)a of the Control
Act which provides, with reference to plenary retail dis- ‘
tribution licenses, that "the governing board or bidy of each
municipality may, by ordinance, enact that this licensc sghall
not be issued to pormlt the s“le of alcohclic beverages in or
upon any preuises in which any other mercantile business is

carried on'", Soclety has long been cognizant of the evils re-
~sulting from the intemperate use of liquor and from the ea rlicst
history of our State its sale has been dealt with in an excention
al way. As was @id by the court in Paul vs. Gloucester County,
50 N.J.L. 8585 (E. & A. 1888), "it is a subject by itselfl, to

the treatment cf which all the analogies of the law, gyrovrlate
to other topnics cannot be apnliced". In Mechan vs. Excise
Comuissioners, 73 N. J. L. 58§, 336 (Sup. Ct. lQOo), affirmed

75 N.J. L. 857 (L & i. 1908), the Court said:

MThe right to re gulate thc sale of intoxicating
llcuors by the legislature, or by nunicipal

or other authority under the legislative power
given, is within the police power of the State
and is practically limitless. It may extend to
the prohibition of the sale altogether. A
license is not a contract. It is a mere -
privilege. Cooley Const. Liff. (Bth ed) 718;
Crowley v. Christensen, 137 U. S. 86; Robinson
V. Haub, 71 Mich. 58 "

The recent case of Tittsworth vs. uklﬁ, 109 So. 779 (Fla. “959)
involved an issue similar to that here presented. An ordinance
prohibited retail liquor dealers fron engaging in any wercantile
or drug business in - the. same building where the alcoholic
beverages werce sold. The Court sustained the va lldlty 5> the
ordinance, saying:

"The apparent purpcsc of the cordinance is
to suppress the harmful cffects that nay
accrue to the public by reason of the close
association of the business of saninv in-
toxicating liquors at retail and a drug or
other mercantile businecss of any other
character when opcrated by the same owner
in one and theo sawme building. That there
may be reasonable ground for the apprehension
that so close an asscciation of the retail in-
toxicating liguer busincss with any other sort
of NCPC&ntllL business will be harmful to the
oublic welfare can hardly be guestioned. Under
such conditions it is apparent that the ocwner
of the two businesscs so located wmay take ad-

' vantage of this condltlan to increase the sales

' of intoxicating liguors to the public in ways

‘ and by neans which hc could not eaploy if the
busincsses were otherwisge located. The purposc
of the ordinance appears to be te keep the re-
tail sale of intoxicating liquors DCﬂwrutC and
apart from the drug business and other mercantile
business and while it is possible that the ’
ordinance may not entirely effectuate that
purpose and it nay not be based on the soundest
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sort of wisdom and reason, yet it has sufficient
foundation to make it a matter within the
legislative authority to enact and beyond the
scope of judicial authority to.hold it invalid
because of belng an arbitrary exercise of
legislative power.M

In the light of their purpose and the pertinent
authorities, the validity of the statutory enactment and
the ordinance adopted pursuant theretc can hardly be said
to constitute an improper exercise of legislative power.
The respondent-licensee's third contention is, therefore,
overruled.

(4) ©Subseguent to the hearing of the appeal in this
matter, the Board of Commissioners of Atlantic City adopted
ordinance #17, regulating the dssuvance of licenses for the
sale of alcoholic beverages. This ordinance, although not
amendatory in form, was evidently intended as an amendment
of ordinance #l. uection 7 of ordinance #17 provides that
no plenary retail distribution license shall be issued for
the sale of alcoholic beverages upon any premises wherc any

ther business iscarried on; except that such licenses may
be issued to "department stores operating in and licensed
by the City of Atlantic City as such%. Whether this ordinance
can have any effect upon this appeal, taken before its
adoption, need not be decided since I amn of the opinion that
it is dinvalid. :

The requirement that distribution licenscs be
issued only to stores devoted exclusively to liguor is supported
by a reasonagble social policy. The exception of department
stores, however, finds no support in social policy and is
merely an attempt to grant a special privilege to a particular
person or group of persons and to the exclusion of others sub-
stantially 51mi”@rly situated. If the sale of alcoholic
beverages in premises where groceries, drugs, etc. are sold
is socjally undesirable, then its sale in a depaftment store,
where all types of mercantile articles are sold, 1s at lcast
equally undesirable,

In City of Chicago vs. Netcher, 183 Ill. 104, 55 N.E.
707 (1899) the Court held invalid en ordinance which. pro-
hibited the sale of intoxicating beverages in any place where
dry goods, clothing, jewelry or hardware werc sold, but
permitted the sale of intoxicating beverages in places where
other types of mercantile articles were sold. In the course
of its opinion thc Court said:

"If there 1s any evil in permitting a sealed

bottle of liquor to be sold from a store where
dry goods, clothing, jewelry or hardware are

sold, the sanmc evils would result from the sale
from any other kind of & store. The ordinance
permits the dealer in all kinds of merchandise
except dry goods, clothing, Jewelry and hardware
to sell liguor from his storc and the City can-
not arbitrarily discriminate ageinst thie de-
fendant without any basis or ground for the dis-
crimination. Special privileges are not to be :
granted to favored persons in the liguor businecss ang

Newy Jerssy State Liorary



BULLETIN NUMBER 99. Sheet #10.

more than in any other business. ¥*%#¢tThe restric-
tion is purely arbitrary, not having any connec-
tion with and not tending in any way towards the
protection of, the public against the cvils
arising from the sale of intoxicating liguor.
That was not tho object of the ordinance and

the attempted discrimination is illegal and

in violation of the defendant's rights."

In Bulletin #76, Item #14, the Commissioncr stated:

"If a municlpality desires to restrict plenary
retail distribution licenscs to the sale of
alcoheoliic beverages cxclusively, it must pro-
hibit all other mercantile business without
discriminaticn.”

~ No determination nced be made on the question of .
whether the invalidity of the exception in favor of department
stores renders section 7 invalid in its entircty. If it does
not, and the exception alone is exscinded, the license would
be void even under the remaining portion of scction 7 of
ordinance #17. If it does and scetion 7 is exscinded in its
entirety, then section 9 of ordinance #1 remains in full force
and effect and renders the license void. - Ordinance #17
provides ‘in section 16 that all ordinances or parts of
ordinances inconsistent therewith are repealed. However, if
section 7 1is invalild in its cntirety, it may be disrcgarded
and there. is nothing contained in ordinance #17 which is in-
congistent with section 9 of ordinance #1. Cf. City
of Portland vs. Schmidt, 13 Ore. 17 (1885): '

"Tt is a serious question in my mind whether
this provision (sec.5 of Ordinance No. &744)

is not so unreasonable as to render it a
nullity, but theview I have teken of the

case makes 1t unnecessary to decide the point.
In my opinion, no provisions of thc original
ordinance which were valid have becn repealed
or supcrseded by provisions in the amended
ordinance that arc invalid. The Common Council
of the City of Portland did not repeal any pro-
vision in said ordinance No. 3720, by adcopting
ordinance No. 3744, in consequence of conflict-
ing provislons in thc two ordinances,--if thosc
in the latter are illegal,--although the latter
ordinance contain a c¢lausc to the effect that
all ordinances in conflict thercewith are thereby
repealed. That is the rule in rcgard to legis-
lative enactments, and there is no reason why
it cdoes not apply the same to the adoption of
orcéinances by a municipal corporatiomsx if

it (sec. 5 of (pdinance No.9744) is & nullity,
then the section ag originally adopted, and as
it stands in said ordinance No. 3720, is valid
and complete."
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‘See also Fennan vs. Atlantic City, 88 N. J. L. 435 (Sup. Ct. 1916).

The action of the respondent, Board of Commissioners
of the City of Atlantic City, is roversed, effective on January
1, 1938, provided that such reversal will be vacated and the
appeal herein dismissed upon proof satisfactory to the
Commissioner being furnished prior to said effective date that
the prcmige where alcoholic beverages arc sold have been
separated from the department store in full compliance with
section 9 of Clty Ordinance #1 for 1935, :

D. FREDERICK BURNETT
Commissioner

Dated: December 12, 1835.

RULES GOVERNING SIGNS AND OTHER ADVLRTISINU MATTER - FXTLNSION
OF TIME.
December 1%, 1935.

N 0T I C E

On November 25, 1935, rule #3 of the Rules Governing

VSlcns and Cther Advertlslng Matter was amended, e¢ffective
Decémber 6, 1935, Investigators of this Department have been
delivering’copies of the amenced rule in the course of their
inspeection ‘of licensed premises. Because of the time necessary
for thorough inspectiocn, the delivery of copies of the amended
rulc to 2ll licecnsees in the State has not as yet been completed.
In addition, nmumerous distribution licensees have requested

that they be permitted to retain holiday window displays installec
previous to notice of the modification of the rule.

Accordingly, the Commissioner has ruled that plenary
retail distribution licensecs may retain their present window
displays until January 1, 1936, notwithstanding the fact that
such displays do not conform tJ amended rule #5 of the Rules
Governing Signs and Other Advertising Matter. However, on
and after Januavy 1, 1936, rctail distribution licensces, as
well as all other retail licen ecs, may not advertise the price
of any elcohclic beverage in their show windows or door or

_ 1nterlor when visible from thc street, cxcept that placards
not exceeding 1% inches by 1% inches anu advertising the
price of alcoholic beverages being sold in original containers
for off premises consumption may be displayed in accordance
with amended rule #3. :

D. FREDERICK BURNETT
Commissioner
By: NATHAN L. JACOBS

Chief Deputy Commissioner
and Counsel
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6.

7.

RULES CONCERNING IDENTITY OF ALCOHOLIC BEVERAGES SOLD ON
 LICENSED PREMISES.

1. No plenary. or seasonal retail consumption licensece
shall possess on the licenscd premises any barrel or other
container from which brewed malt alcoholic beverage is
drawn unless there is attached to the spigot or other dis-
pensing apparatus thereof the name or brand of the manufacturer
‘of thc product contained thérein, provided that where such
alcohoulic beverage is served at a bar the manufactuerer's nanme
or branc must appear in full view of the purchaser.

2. Plenary and scasonal retail consumption licensees shall,
at all times, maintain on the interior of their licensed premises
a sign, prominently displayed, listing the manufacturers! name or
brands of the dfﬂUEht brewed malt alcobollc beverages sold
Lheruon.

3. No retail licensec shall pernmit or quffsr in or on the
licensed premises any sign or other matter advertising the st2le
of any particular brand or type of alcoholic beverage unless
such brand or type of alcoholic beverage ig actually available
for sale at such premises. :

4. No licensee shall serve to any purchaser any alcoholic
beverage other than that ordered.
5. ng1ces ulsp ayed pursuanu to rule #1, shall not
exceed 3% inches by 3% inches or 12z square inches. Manufacturers
and wholesalers of b%cweo malt alcoholic beverages may furnish
such devices pT‘VIqu that the cost or valuc of each uev10u
furnished shall, in no event, exceed $1.00.

B Ruluq #1 and #& shall take effect on February 1, 1936
and the remeining rules shall take effect inmcdiately.

D. FREDERICK BURNETT
Commissioner

COMzENT, UPON ﬁULhu PhOI[LuATED IN ITHEH LAST ABOVE.
December 1&, 1935

ne Rules Concerning Identity of Alcoholic Beverages
Sola on ulCAnsed Premises herewith cnclosed are hereby promul-
gated. Thesz rules 1n their tentative form have hcretofor“
been distributed to all intercsted perties. Confercnces have
been held with representatives of breweries and retaill licensces
and the entire subject has received careful study.

It is believed that these rules and ftheir effective
enporceweﬂ will ald considerably in the elimination of the
practice by certain unscrupulous rctail licensees of sub-
stituting inferior draught becr for that ordercd by name by
the purchaser. This practice constitutes not only unfailr
competition by the cheating licensec with his fellow--
COPthLtOTS, but is unfair to brewcries with an earncd reputa-
tion and is a ran decelt upon the trusting consumer:

D. FREDERICK BURNETT
Commissioner
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8.  WAREHOUSE RECEIPTS LICENSES - NOTICE OF PUBLIC HEARING.

Yecember 12, 19I5,

4 public hearing to conslder proposed regulations
governing the issuance of warechouse receipts licenses wlll
be held on Thursday, Yecember 19th, 1935, at 2:00 P. M. =t
the offices of this Pepartment, Room 3807, 744 Brozd Strect,
Newark, New Jersey. Members of the liguor industrylagd
other persons engaged in or contemplating cngagement in _
the sale of liguor warchouse recelpts and the public generally
are cordially invited to attend the hearing. All phases of
the subject will be considered, particularly the following:

(1) w®hall the issuance of warchouse recelpts
licenses be confined to the holders of New Jersey menufacturers!
and wholesalers? licenscs?

(¢) ©Shall the sale, by warechouse receipts liccnsees,
of liguor warechouse recelpts to persons other than licensces
be prohibited?

' (3) ©Shall warchousc receipts licensecs be prohibited
from sclling receipts not actually ownoad or possessed by then?

D, FREDERICK BURNETT
Conmissioner

By: Nathan T,. Jacobs

a > } 1 . .

Chief Yeputy Commissioncr
and “ounscl

9. MILITAKY EXCHANGES - A CAMP BXCHANGE OF THL CIVILIAN CON-
SERVATION CORPS OR OF THE WORKS PROGRESS ADMINISTRATION
IS NOT A& MILITARY CAMP EXCHANGE WITHIN THE EANING OF THE
NEW JERSEY LLCOHOLIC BEVERAGL CONTROL ACT - THE SaLE OF
ALCOHOLIC BLVERAGES BY 50CH AN EXCHANGL DOES NOT CONSTITUTH
THE EXBERCIZE OF » NECESGEARY FEDERAL GOVLLNMENTAL FUNCTION
ENTITLED TO IMMUNITY FROE STATE RuGULATION -~ SPECIAL PLERIT
FROM THE STATE COMMISSIONER CONTAINING aDBEQUATL SaFEGUARDS
I8 THLERFORL NECESSARY.

P. Baliantinc & Sons,
Newark, N. J.
Gentlerien:

Your inquiry as to whether licensed breweries may
sell beer and ale to camp exchanges of the Civilian Conser-

vation Corps and the Works Progress Administration has been
carefully considered.

The Control Act provides that licenscd brewerics
may sell their products in New Jerscy to licenscd wholesaliers
and rctailers . In general they may net sell to unlicensed
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persons.

Under the provisions of section £4, no license is
reguired for the retail sale of alcoholic baverages for con-
sumpticn on the premises when sold at an cxchange duly
organized under the regulations of the Ynited States Army
or Navy. ©“uch military exchanges stand in the position of
retail licensees and are entitled to purchase alcoholie
beverages from licensed New Jdersey manufacturcers and whole-
salers.  See Bullcetin #67, Iten #14.

: Section 24, however, refers solely to military ex-
changes; it has no reference to camp exchanges conducted pur- .
suant to the Emergency Conservation and Reforestaticn Law or
to similar institutions. The specific legislative exception
in favor of military exchanges indicates a legislative intent
that other institutions be brought under State control.

- The attorney General of New York has apparently
ruled that the Civilian Conservaticn Corps is a government in-
strurentality and that its activitics come within the doctrine
that a State may noet control the means employed by the Federal
Government in carrying cut the functions vested in it by the
Constitution and Laws of the Unitcd btates. See leCulloch v,
Maryland, 4 Wheat. 316 (1819). No judicial authority is cited
and it may seriously bc questioned whether the sale of alcoholic
beverages by camp exchanges of the Civilian Conservation Corps
and the Works Progress Administration constitutes the exercise
of a governmental function entitlcd to immunity from State.
regulation. Cf. South Carolina vs. United States, 199 U. S.
427 (1905); Ohio vs. Helvering, 295 U.S., 560 (1934).

4 The sccial desirabllity of applying State regulation
to such camp exchanges is cvident and no authoritative reason
against such exercise appears. The sale of liquor in these

camp exchanges must, therefore, remain under State control.

The -cemp exchanges are not within the territorial
jurisdiction of any municipality (ef. Bulletin #35, Iten #1)
and thc provisions of the Control Act relating to nunicipal
retail licenses arc, therefore, inapplicable. If they desirc
to dispense alcoholic beverages, application may be made to the
Commissioner pursuant to section 75 for a special permit author-
izing the sale of beer by a licensed brewery or a wholesaler to
camp exchanges for resale therein. Such spocial permit, when
igsued, will contain adequate safeguards. '

t is the ruling of the Comumissioner that licensad

“brewerics and wholesalers may not sell alccholic beverages to

canp exchanges of the Civilian Conservation Corps and the
Works Progress Adninistration except pursuant to. special pernmit.

Ve]"y 'tr’uly yourgj

" D. FRIDERICK BURNETT
Commissioner

By: Nathan L. Jacobs
Chief Deputy Commissioner
and Counsel
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10.  AGE, RﬁSiDENCE CITIZENSHIP PEREMITS--MORAL TURPITUDE +;
EACTu LAhMINLD——LOICLUSIONS '

7

Decenber 14, 1955,

RE:__Application for A.H.C. Permit - Case No, 15..

Application was filed for Age, Residence, Citizenship Pernit
pursuant to pr>v1a1 ons of P, L. 1985, ¢. &57. Thc questionnaire
admitted that applicant had beer convicted for "posscssion and
selc of liquor in 19289 and 1931%. Notice was served upon hin

to show cause why his application should not be denied on the
ground that he had been convicted of a crime involving moral
turpitude, and hearlmy was duly held.

From the evidence'and from our investigation it appears that
thm applicant was convicted four times, i.e., in 1924, in 1328,
1930 and in 190@, for violations of the Hobart Act and the
.thlOﬁul Prohibition Act. There do not appear to be any
aﬁ&rwvatjng circumstances and these convictijons, not involving
ioral turpitude, would not of themselves diSQUmllfY the applicant.
Bu]letln 46, itenm 3.

The = policant has made a misstatenent in his questionnaire in
that he has admitted two convictions, whereas from his record
it appears that he was convicted on four differcent cccasions as
set forth above. &t the hearing applicant attempted to exnlalin.
~this by stating that he unders tood the qucs+%wn Lpfer“ed to con-
victions on which he had served time in jail. It is true that
after conviction on two of the charges he was sentenced to jail,

and after conviction upon the other two charges he was fined in
one case the sum of Twenty-Five ($£5.00) Dollars ané in the
othcr case the sun of Two Hundred ($200 00) Dollars and placed
on probation. Consideration mighi ©e given to an attenpted
explanation were 1t not for the following fuct Which dpv&lovcd
frow the investigationin this case.

It appears that on June &, 1935 he was arrested for violation
of Section &3 of the Control Act. At that time the applicant,
ulthvuph an alien, was acting as bartender for 2 licensee. It
further appears that on June 11, 1935 the case against the
applicant was dispissed and the licensee was fanL One Hundred
($1.00.00) VYollars for employing the applicant, andlien, as bar-
tender. <Thus it scens that the applicant has violated the
provisions o10 the present bontrol Aot

It hus been decided that the det that llcenqcu has violated
the present Control #c¢t should be aken 1nto consideration in
Qetermining whether or not a license should issue. Maddock vs.
Trenton, Pulletin #50, item 3. The sane reapunlng should 2. -1y,
of course, in determining whether or not a permit should be
granted to the prosent applicant.

Considering all the facts of this case, it is recomsended ta
the upnlicqtlon for A.R.C. permit be denied.

Ldward 4. Dorton
Attafncy—ln—Chlefr

A}ﬁf@V@d“ :
The apslicant scems to have the habit.
D. FRLDE&ICK BURNETT
* Comlgsioner
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11.

APPELLATE DECISIONS - RETAIL LIQUOR DISTRIBUTORS vs. ATLANTIC
CITY and MITCHELL-FLETCHER CO.

Retail Liquor Distributors )
Association of Atlantic City,
a corporation of the State of )
N.J.,
)
Appellant, \
/
~V G- : ON APPEAL
: : o ) CONCLUSIONS
Board of Commissioners of the A
City of Atlantic City and Mitchell-~ )
Fletcher Co., a corpoPation of the
State of Delaware, )

Respondents. )

Paul M. Salsburg, Esg., For the Appellant

James A, McMenamin, Esq., For the Respondent, Mitchell-Fletcher
Co.

Anthony J. Siracusa, Esq., by Samuel Backer, Esq., For the
Respondent, Board of Commissioners of the City of Atlantic
City

BY THE COMMISSIONER:

This is an appeal from the issuance of a plenary retail
distribution license by the Board of Commissioners of Atlantic
City to Mitchell-Fletcher Co..for premises located at #50 South
Annapolis Avenue, Atlantic City, New Jersey.

The petition of appeal alleges that the licensee conducts
a grocery, delicatessen and provision store and that its license
was issued in violation of section 9 of City Ordinance #1 for
1935, which prohibits the issuance of plenary retall distributio:
licenses for premises where any other mercantile business of any
kind, nature or description is carried on. See *letall Liquor Di
tributors Association vs. Atlantic City and M, L. Blatt Co.
Bulletin #99, Ituiu.#4. o '

At the hearing it appeared that partitions had been
erected separating the liquor department from the remainder of
the premises and that the entrance to the liguor department was
at #b50 South Annapolis Avenue, whereas the entrance to the
grocery store was at #4101 Atlantic Avenue. It further appeared.
howewer, that a small door had been constructed leading dircctly
from the grocery store to the ligquor store. At the hearing coun
sel for the licensee stipulated that this door would be
permanently closed and counsel for the appellant stipulated that
in suyuch event the issuance of the license was unobjectionable.

Recent investigation discloses, however, that this
door has been permitted to remain open in violation of the pur-
poses expressed in City Ordinances #1 and #17. Such investi-
gation further discloses that alcoholic beverages arc advertised
in the grocery store and bottles of champagne are displayed in
the windows thereof. The licensee will be afforded a period
of twenty (20)days from the date hercof to remove the door
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lecading into the grocery store and replace it by a solid
partition and to recmove all alconolic bheverages and sizns
or other matter advertising the salc thercof from within
the grocery store,.

Upon receipt of proof satisfactory to the
Commissioner, on or prior to January 3, 1936, that suca
changes have been made the appeal hercin will be dismisscd;
otherwise the sction of the rospondent Board of Commissioners

will be reversced and the license coancelled.

=

1

Commissioner

Dated: December 14, 1935.

Ney Jersey State Livrary



