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l. cbuRT DEcrsrolls - ll. c. TfiREE, rNC. v. WASHTIGTON ET ALS.

*"TI::,fi;:' li.,Hoi*""
A-3667 -74
A-3699-74

w. c. lTlREE, rNc.,

Petitioner-ApPe1lant.

v.

TOIINS:IIP @MMITTE OP WASSINGTON

TOWI{SHrP, JOSEPH R. t{Oss AIID DETSEA AssocrATES.

Reslrondents -Appe llees.

STEVEN ROTH,

Petitioner-APPe1lant,

v.

TOWI.EHTP @MMITTEE OF WASIi I IiIf,TON

TOWNSHIP, JOSEPH R. MOSS AIID DEISEA ASSOCIATES,

ResPondents-APPe llees -

Argiued June a, L976 - Decided June 16, 1976'

Before Judges Kolovsky. Bischoff and Botter'

On appeal from DePartment of l,aw and public Safety,
Division of Alcoholic Beverage control.

l'tr.warrenH.carrargue.lthecauseforaPPellantw.c.Three,Inc.
(Messrs. Cresse & @rr, attorneys).

!rr. saut A. wolfe argiued the cause for appellant Steven Roth
(Messrs. Skoloff & Eclfe' attorneys).

!4r. Robert E. Francis argued the cause for resPondent TownshiP

comnittee of washington TownshiP.

!,!r. Robert T. Healey argued the cause for lespondents Delsea Associates'

ur. wiUiar0 F. Hylanat, Attorney General of Nev',Jersey (r'tr' David s'
Piltzer. DePuty Attorney General, of counsel) filed a Statement 1n



lieu of Brief on behalf
Beverage Control.

P iR Cir--.!i"r M .

BI'LLETIN 2232

of the Division of Alcoholic

BROTHB.S TWO OF ORADELI, rNC.

SUPERIOR COIJRT OF NEW JERSEY
APPETIATE DWISION

A- /Ul- /f

(Appeal from the Directorrs decision in Re w. c. {tlree, Inc.
v. washington, et als., Bulletin 2192, Iten 3. Director
,ffirmed. opinion not approved for pu.blication by the
Court Conmittee on Opinions).

) OOURT DECISIONS - IRVING REIT{iGOI,D ANd

In the uatter of Discipl-inary
Proceedings against

IRVING REII{.OI,D and
BROTHB.S TWO OP ORADEI,I,, rl{C.

PER CIJRIAM

Argued June 8, 1976 - Decided June 17, 1976

Bef ore Judges l,latthews , Lora anal l.lorgan

on appeal from the Division of Alcoholic Beverage control.

Mr. Allan H. Klinger argued the cause for aPpellant
(Messrs, Jones. orccio, Klinger and Baldino, attorneys t ur.
Richard B. Honig on the brief).

llx. David S. Piltzer, Deputy Attorney General, argued the
cause for respondent (Mr. wiuian F. Hyland. Attorney General
of Nev, .fersey, attorney) .

(Appeal from the Directorrs decision in Re rrving Reingold
and Brothers Two of oradell, rnc., Bulletin 22L2, Ilem 2.
@pproved for publication
by the Court Corunittee on Opinions).
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3. APPEI.IATE DECISIOIIS - IIiOMPSON v'

I"jartha D. Thonpson,

AppelLant,

v.
Tovrn Councll' of the Tovn
of Bl-oornfjeld and Fat llarYrst

BrpollFIElD,

)

)

)

)

)

)

ET AIJ.

0n Appeal

c0NcLusIor{s
AND

ONDER

Respondents. )

l-;aitIa-Dl Trr6n!s.6nl Tpiefi-anE'-Fro se -i;;;;n o. linibtt,'E"q., Attoiney for Respondent, Tovn-counclf
]ort"-ii.-5"o[-t; E;4., .nitorney fo-r Bespond-entr Faf liarvrs, rnc.
BI THE DIRECTOR:

The Hearer has fl1ed the following report herein!

Hearerr s Reoort

Appellant appeals fron the grant by-the-Tovn Council
of the Tor.rn'6f Bloonfibld (hereinafter Councll) of a person-to-
Derson transfer of P1e nary Retail C'onsunrptlon License C-26 fron
i"fo, f"c.r to Fat Msryrs, Inc., foi prenilses l+09 Frarklln Streett
Bloonfield.

In her petitlon of appealr appellant. contends that
the action of the Council iras erroneous ln lnat "lhe use ror

"iii-"ii-ii," origlnaf license !,:rs used has been. changed' and rrpresent

use of the li6ense creates an atrnosphere in the area offenslve
to those located nearby{. Supplenehting the appel1-ant I s.
lretiticn of appeal- uer-e four 1-etters, recelved in thls Dlvj siont
iron churches'in the communlty decrying the nane used by the
respondent Fat }laryrs, Inc.t and the word "booze" palnted
proininently on the building.

The answers f1Ied bv the respondents deny any offense
by the name it enploys, Fat l'6ryrlt llb., and., further^that the
C6uncil properly bon-sidered the effect of such nalne t lf anyt.on
the sensibli:.tri:s of the conunr:nlty andr by lts action approvlng

. the transfer, concluded tbat such nane vas not lnproper.

A de !o&' hearing vas held ln this Division pursualt
to Rule 6 ofTtFnesulation No. 15, lrlth ful-1 opportunity
afforrled the parties io lntroduce evidence and cross-exanlne
r^ritnesses.
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It has been long
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e ss, the grant or denial

At the outset of the hearlng, 1t becane apparent
that appellantr s conplaint was directed 'ent lre1y to i+hat was
consid'eied to be an.-affront to the sensiblllties of the
citlzens in that the respondent, Fat Maryr s' Inc.l upon assuning
ovnership of the hitherto Licensed buslness in an historlc
bullding had desecrated this landmark by both an inappropriate
niur:e, 1.e., Fa! Maryr s; rthich vras proninently palnted 1n large
letters on the exterlor walls of the butldlngr as welL as the
words 'rBooze & Bltestt palnted adjacent to the nane. Photographs
of the bullding as r.rell as areat vere adrnitted into evidence.

Initiallyr the parties uere advised that 1n' the
absence of sorne obscene or outlandishly grotesque situationt
the Director has not been statutorily clothed with the power
to deternine aesthetic values of licensed prerises in a
connuni-ty. This pover rests initially. wlth the 1oca1 lssuing
authority. Fanvo6d v. Roccor 33 N..l .- 401+ (1 960).

establlshed that rrNo case has been
any case whicb holds that a nan naY
because his tastes are not those

of the li c ense 
' privi1ege tnay be based upon a

the effect of morals, econonics or aestbetics
(uncierscore added). -Cf . &-nvood--:fr--bS!gr 59
J20, revr sd on other grou.nds, .gqIlIA.

Should the Councl]- have deternined that the words
palnted upon the licensed prenises lrere an effrontery to. good
taste and resulted in iniury to the eonmunity or r.tas contra
to the expressed sentinents of the citi zenry, the Director,
follolring- the practice of abidlng by the exerclse of iudgnent
of the local bbardr &rcgd-J--b99.r -SEP.L?r would undoubtedly
have affi-rned i-ts action.

' As a general ruler the police power of rnunlclpal
cornoratlons cannot properlv-be exerclsed for nerely aestheti'c
purposes. 6Z C.J.S.- l'lun. Corp . @ 't\7, p. 301+.

' llowever, vhen 5.t ls detelnined that'the
regulation has a reasonable reference to the
saiety, heal-thr norr] s or general uelfare of the
corJ,oratlon, conslderations of an aesthetlc nature
rnay enter, is an auxlliary.rl

In the long hlstory of the present Alcohol-lc Beverage
Lav (N.J.s.A. Tit1e 33)r there appears to be no reported declsion
reflecting the denlal of a liquor license to premises based solefy
on aesthef,lc rejection. Receitly, hoveverl the over-turning of
a long established pr'ecedent that objectlons to person-to --Derson
trensiers of llcense could not extend beyond the inquiry into

deternlnatlon of
uoon the oubIlc .
N:J. supei. 306,
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the nersons anplying. has extended the right of the runicipal
i..ruins auttroiity t5'consider public, sentinent as part of the
aecisiSnaf proce!s 1n evaluatiirg such person_-to-person, tTansfer
;Fpii;;ti;n;: Lvons Farns Tavein, rnc. v. Newarkr 68 II'J' 4tl
s975).

Hence, lt is assuned that a rrunlclpal- issulng authorlty
rnav ccnsj,der the'aesthetj.c effect of a licensed pr€nlses upon
ifr-e pubric as one of 'the reasures upon r,'rhich to base declslon.

Hor.rever, in the i.nstalt rnatter, lt appeared
uncolttroverted thatl at the heari-ng before the Councilr there
L'as no great expreslion of public disapproval and that
criticiins dire;ted to thjs-Division by letters from several
,lhurctre* a;id s ternple in the Comrrrunity had not been previously
focused upon the Ciruncil prior to 1ts deternination. fn short t
the Council dici not have before lt any overwhelrning publi-c
sentirnent against the transfer and such sentiment as. has grom
from the decoratlons on Fat Maryrs buildlng nray be an approprlate
subject for the Councilrs exploiation vhen the llcense becornes
considered for reneval

However, in revieving itens of evldence. proposed to
be lntroduced, a survey nrade by Georgg C. Stevart Assoclates in
1969 vas exanined andr- by suctr initlal exarmlnation-t it. aPpeared
that there eould be a najor question relating to the. statutory
n:inimal dis!ance betr.reei respondentrs licensed prenlses-and a
church across the street. The hearing was then adjourned to
provide an opportunlty to J-nvestigale such distance.

On the adjourned date of the hearlngt an-cl with prior
notice to the partiei, the'natter vas reopened -soLely for the
purpose of obt-alning 6vidence relative to the distalce
neasurenents.

AppelJ-ant lntroduced the testinony of Theodorg l.
Freund, a fo'cif surveyor for the past fifty yearlr vho stated
that, 6t the request 6f tne appellant, -he had rnade a survey of
the 6istance beiween a point on tfre sidevalk at the entrance
of reipondent Fat llaryr ! to a polnt on the sidewalk at the
entranle to the Flrst- Baptlst Ohurch doorway at l'Jashlngton-
Stredt nearest to lts lniersection vith FranklLn Street. He

noted this distance to be 176.2 feet. He adrnittedt- on -crossexaninatlon, that he had no knorvledge lrthether the (:hurch doorway
to whlch th6 neasurenent was nade was a principal doorway.

Rev. Robert C. tsecker, pastor of the Flrst Bantist
ChurcLr testifled that his Church'has ei ght doorvays to itt
four on l{ashl.ngton Street and four on Franklin Street. The
doorwr.y lc uhi6h rneasurertent wirs rnade is a doqrway Ysgq prl ncipally
by youir; people visiling the Church for its Youth Activity Progra::r.
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The Church has a Youth Director, and this program is -anj-nrnortant one. During the tuo and one-half years- he nas oeen
it! nastor. the principal doorway located on Frank]in st'reet
i;-";;;;-ti,e-"o16 door'r.ray, as enlrances and exits are permltted-"t ffr"-.tn"rsr-inciuAing- ftre door to uhlch the neasurenent was

r:ad e .

Donald C. Flsk, a rnenber of the Church Board of-
Trustees "i""e-iSOot 

tEstirieo that he has served consecutlve
i;;;;-;i";; tris inii:-al appointnentr save for the requirernent
iir"l-"-l""ite. "ot srrccee'd'hinself 1'hence, between terns there
*"i-"-o""iod t^rhen he vas not a ho16er of that office' Nonethe-
i"... bi"i"i lgoi' vrhen a retall consunptlon lj-cense vas first
;;;;i";d-i;i tfre-6u1oing housing the licensed prernises' the
license uas used solely to augnent the exlsting restauranl
bu sine ss.

In respect to the doorruays of the Churchr ll-sk averred
tirat doors on Frairklln and Washllgton Streets are in ful1 use'
He sketched the interior of the Church by r'rhich diagran.lt
appears that the doors near the corner of l.lashfnglon ano -Fi;il1i. StreeCs teaa-fnto ttre Church audltorlun and are located

""-JitrrJ" slde of trie eiiurcir pl-atforrn. The doorvay vlich the
i.tior described as a principil doorvay is used ncre frequently
because it is nore centriffy' located ih relatlon to the front'and
rear of the building.

Herber{ H. Ke1ler, a licensed surveyort- te.stified
on behalf of respondent respecting a. survey unlcn ne nao

"""".t"b and whi'ch vas intrbduced-into evi-dence. The neasurenents
;;i;fi-i"ri"" nr--e arong the interior line of the sidevalk fron
in"-fi"u"..d prenises Eo the nearest door of the Church was

ioi.ii-i."t. -rtre distanc.e, vhen neasured sinila-r1y-to. the
ia;oitling door was i\o.25 ieet. Hoveverl vhen the,di:13199 f"ot
irr6-riOp6int to the inibiior edge _of- the-sider'ralk is subtractedt
so that a measuremerrt "outO 

be iade between the -rn1d-points- of
ir,e lioerurk entrances, the Qistance to slthgr doorway vould be
196 fect and a fer^r inches. C1earlXr by Fat I'IaT{:sr lnc's' olrn
;G";t;-ttre-aistance is short of the requlred 20o feet'

The appellant conceded that the doorways,to vhich
neasurenents ltere tia" -"u". to[ trt" principal doorvays and" couLd
ilu-i"i."q""ntty useor-piriicurarry iir inclenent weather' ihe
;;"il;a;;t-"rilr"a t6 iroauce^rootion plctures whlch it had taken
arrrinr the norning" of-prior Sundays t rn'hlch, it proff ered t utouLd

sl.r'ri f r.e rioorvays to be opened after service begant oul uere
U] r'l :Ci

Photographs of the Churchr surrouncling. area, the
.1:rells,d premiSeS-an'd trre sgbject dooiways uere lntroduced into

".\ria".,"e 
'and nade pa.t or the-record. R-espondent also introduced
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a copy of the 1969 Resolution of the Councll approvlng the
initi-af transfer of a licluor license tc its bu11dlng.

The statute applicable to distance requlrenents
betwben licensed prernises- anci a church or school ls li.J.S.A.
33t1-76, the pertlnent section of which 1s as follovs:

tr...no license shal1 be issued for the sale
'of alcoholic beverages within'two hundred $eetnf =r.:w nhrrr.eh, . . . Said tvro hundred feet spa11 bevr l!.J

i:.easured in the nornal vay that a pedestrian vould
, roi-cr1y ualk from the nearest entrance of the said
tlr-,.1::ch . .. to the nearest entrance of the prerises
sought to be li-censed. "

Fron the evidence it 1s uncontroverted that the
Church r^ras located as present since 1936 and the licensed
prernises becane such ii 1969.

That statute adopted in 1931+ as part of the nodern
Alcoholic Beverage Lav (Titie 33) has given rise to constant
questions requlring iudlcial lnterpretation. f'or examplet
dhe ohrase ttnearesi entrancetr has been deterrnined to nean

t'betveen points on the sidewalk intersectlng
r.ny raalk whlch a person vould use in entering the
:roperties in question...We take this to nean the
-cint at vhich the line between the sdiewal{ and
tire nremises DroDer r*ould interseet a line fron
-.Lre 'entrance -dooi to the nearest sidewalk uhlch a
r edestrian r^rould nornally traverse in leaving or
ent,erlng the prenises, as the case night be.tt

, 1O2 N.J. Super. 291 , 293

The dlstances along the sider.ralk only ar'e used in
calculatjons: not the distances from the respective bulldings
to the slder^r61k. A copy of a survey locating the several .-lo Ene sldelJalK. A copy or a survey locdr,-1116 urrY -vvitr c'r 

-

churches, tenple and licensed prernlses lras-nade-? p?rt of the
record in

195U). .t'roa
a rnidooint on the

sidenilk to such other rnidooint nearest the walk to the subject
Dtenises ts used: not the distance frorn the doorvray to the
!irlevalk. Applying that approach to rneasurenrent to the instant

Ccrn., 53 N.J. Super. 271 ,277 (App. Div.
slrrvev it is clear that a distance fronsurvey it

s1(JelJiilK. App.Lylng lnal approacn Eo Ine er sur-elirerl L !e t/rrE rr:|'
rnatter', it ii- obvious that the distance betveen the church and
the su[ject prerrises is less than the rnininum 2OO feet.

Hovever, the relative proxir:lty of the subject
licensed prernises io the Church vas the subject of €xploration
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eou-nclf latei oeny reneval of respondentrs li.cense basedr in

at the tirne the license vas first transferred to that building
about 1969. A survey vas then prepared from vhlch the Council
deterrnjned the neasurenent fron doorvay to doorvay to be in
excess of 2OO feet. While the then node of rneasurement was not
in corrnliance ulth the nethod approved in .bSj]LlSligdbu.rc.br
sur\rA, tlrere uas no evidence to lndicate that the Councll was
then aware of DroDer dlstance calculatlons. It can only be
concl-uded that- thb Council then considered that it acted ln
conplia-nce vith the statute. Hence, the doctrine of .4l]:!3ble
estotr,nel 1s clearly applicable .

Additionalfyt the distance prohibition of the
statute is b5' ne rneans inexorable. Such distance violations
ray be walved in any given year by the nearby C hurch. . The
r,rbxinity betlreen licensed prenises and Church does not render
the llcense vold, rnerely voidable. Thus, voidability_is subject
to the effect of 

'an equitable estonnel. Cf . EiJL:U.-EE!.4$.4.y!t
122 N.J. Super. 1!6 (App. Dj-v. 1956).

From tbe history of the lj.cense frorn the tirne lt vas
placed in its present position, there vas no substantial difficulty
that occasioned distress to the Church, until the respondent
selected the name |tFat I'iaryt 5tr. This inpo].itic and obviously
offensive appellation generated such 1re of the parishioners
of the churches of the conmunity that this appeal resulted.
The selection of such name lras exacerbated by the painting of
the nanre and slogan on the exterior of the building.

The estoppelr indirectly protectoly of the licensed
prer.ises, runs so1e1y t6 tfre benefit of the Councll; their act
in having approved the llcense transferred to its present
location coibs vithln the protectory ambit of the doctrine. I{o
shlelci exists for the beneii-t of the licensee under vhich an
in:nunity frorr the uderstandable r^rrath of the pub1i9 can be based.
The Council nay, at any li-cense reneval hearingt determine.the
expression of public sentinent in opposltion, to-be sufficient
to'varrant. a dbnial of reneval of the respondentrs license.

Certainly, the expression ot' sentinent of the cornrnunlty
i-s a proper basis ui6n vhich- the nunlcipal issuing authority

'rnay a'ct in rejectlng continuance of licbnsed b,usiness. Lygns
Fai.ms TsvenJhl.;.lleyark. 68 N.J. \r+ (1975). Should the
eouncffif responrientrs ii-i:ense basedt invoullgl-I -LaucI' uttrrJ I'Yll9watl 9J. I Er1.r\rll.(lslru r r-.eErroE eeeeu t 4
part, on substantlal public outcryt the Directorr followlng
usuai practice, vould probably not substitute hls opi.nlon. for
tbat oi the Council. iranvgod- v. Foccor 53 N..r. t+ot+ (t 960) at
414.

Although a reconmendation follows that tlte action
of the Council be:affirnedr the respondentr Fat Maryrst Inc.,
should tahe little conrfort frorn such reconnendatlon. -borr as
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noted above. the action of responclent l-n creating an effrontry
;;-ih" "itii"n" of that conmunJty, nayr unless correctedt
generate future corr:ectlve action by the Council'

It is, thusr reconnended that the actlon of the
Council be afftined, ind the appeal hereln be disnlssed'

BUU,ETIN 2232

Written Exceptions
by the respondent r Pursuant

9oncluslons and Order

to the llearerr s report were flled
to Rule 1\ of State Regulatlon No.15.

'The principal thrust of such Exceptl-ons is that the
Flearer dld not'rnake L finding that the 'tnearest doorway" of
the Church was nol , in fact, a regular doorwayt. but rather
an auxjliary doorviy, not g6nera11y used. The Hearerr s renort
cttes irestvteii"n "cfrur . r 23
ru..r. sffi) as interoretative basis of
the distance stati.rte (N.J.S.A. 33,1-76) in r^rhich the court

""id, 
(ot p. Z8O) t refeming to a survey contained on p. 2772

. tt...The argument of the Church is based upon
the contention that a door on the northwest side of
the Tenple building should be considered an entrance
to that building. 'The nroof is clearr hovever, that
the door in que-tion is- only a fire exit. There is
no outside frdnale on it' and it is not intended to
afford tngress frorn the outside. The regular
entrances-to the Ternple are in the rear of the
building. Access is- gained thereto frorn a driveway
on the loutheast side-of the brifding. In our oplniont
the point of rneasurernent should be in reference
to that drlvevav. and this tould result 1n the
entrance to the- fern!1e being more than 20O feet fron
the aoplicant r s Prernises.I'

I findl frorn a revj-et, of the testinony adduced in the
natter, that the-Hearer rnlsapplied- the doctrlne of the
lle-ply!.g.i-ag case. The dooruiys vhich the llearer used as points
i'oT measurenent were not "reguiar'r doorways to the 9i'yl"it'.
ih; F;;,;. ind the Church offlcer forthrightlv noted that.those
tvo doors used prinarily for alternative Plesr-1.e.. as exits
follor,ring a crovded servj-ce r air vent j-1f ation in hot da)'s-
and. at infrequent lntervali, for use of a--youth c1olp' I thust

"on6:.rrO", 
that- nelther of these doors are t'regularrr doorvays

of the Church.

l{oreoverr the Hearer elicited frorn a witness that the
princinal doorway to the Church, vbere an entrance bel1 vas
irii*"0, is far Leyond the two hundred foot proscriptlon.



PAGE 10 BI'LLEEIN 2232

-_ In any event, the coneluding reconmendation of theI{earer, although not giounded on thi s 
-allegat ion, did reach

t qi mi l rY' 
"'ocr11+

Having carefu1ly considered.the entire record hereln,
1-ncluiin6, the transcripts of the testinonyr the exhlblts. the
{earerr s report and the Exceptlons theretir, I eoncur ln €freflndings and recornnendatlons'of the Heareri as supplenentedherein, and adopt then as rny conclusions h6rein. -ilowever, in
d_oing so, f wish to reernnhasize my concurrenee with thenearer in noting the objections vlth respect .to the narne ofthjs facility and the oaintings on the exterior of the Dremlses.

Accordingly, it is, on this 29th day of April 19761

. ORDERED that the action of. the respondent, Towrr
Council of the Tovrn of Bloornfieldr be and the sane is hereby
affirnedr- and the appeal herein be and the sarne is hereby
rli crri ccoA

Joseph II. Lerner
Acting Director
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4. APPET,T,ATE DECISIONS - BRICK qruRCI{

Brick Church Pubt (A
Co rpo ration )

PAGE I -.

PI,B rI. EAST OAANGE.

)

)

)

Yo)

!'lunicipa]- Board. of A1coho]-ic )
3evera5e Control of the CitY
of East Orange , )

Appellant t

Respondentr )
;---

0n Appeal

CO}ICLUSIONS
Ai'ID

ORDER

Rike.rr Danzig, Scbere! &-Debevoise, Esqs.-1 by George,C' Pappasl
Esq. . AttoineYs for APPellant

Julius Fie1o, Esq., by "ft$ilffi;tlev, 
Esq. ' Attornev for

BY TH' DTRECTOR:

The Hearer has fileil the foUowlng r€port hereln:

Hearerts RePort

Arpellant holds a pleoary-reta*l consunPtitl.-]+:?3"e e'-2'
for prenrises 22'l'Jash:ngton Placer.E?."t Orange.t in ?.bulld1ng
i"i"iriiy-.iquired bt-{ft Houring'Authority of ttre Clty of_East
o;;;e Ls a 'part of'arr--uruan reiewar developnent' 4l +ppltcation
iliJ.iy*lpiuii"rit-ioi-"Ji-g"1t9;p1ace tranbfer of that license
to pre.:rises in the i"" 6i-5zz vtiilian street, was denie_d bv the
]'lr:niciral Board of r\1coholic Beverage a;;i;i ([ereinarier soard);
this aipeal followed.

TheBoarrltsactionwasgroundedonthe-follolring:(a)
grrinilng tne proposia iti"lr"t vduld vork a hardshlp on existing
1:-:,,.n.,:.i.prenises onJ trunarea slxty-two feet awayl.(b) sucb pro-
n rii: _: :""it:_on woufd- re iuf t i' an 

-udue concentration of licenses
i;-;:: -;;;i-"cii-itg-proposea location would not be convenient
"-,; ;;t,, ;$iic;-""a (I) ibeitransfer-would' not be in the best
i., ,-; .,1," of ine puuiie safety, hearth and norals"

Appellant contende'l tlat the Board acted erloneously ' and

'vh it the p'rijposea 1;;;ii;;-;"1d' reo'der better serrrlce to the
p:r:rli-c than Lhe existing 10cltion.

An appeal Sle novo was heard pursuant to Rule 6 of State
neluLation No. 15"
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The ol^ne r of the najority of the stock of the corporate
aroellant, Margaret B. Slanton; testified that she operates a

;;rii-;;i.;ii"f, [- *Ji,.r "[hat 6pe ci all ze s in se rTing. s andwlches
i5 I*r;h;il'irra " ret-e""nins gi'rests. The prcperty ln \thlch the
ii";;;;-i"- located rras-teen r"eEentlv acquirbd bv !h9 llouslng
i"in'"'iiti-.; p;"i or-an uruan renewaL proiect'-an-d l::-11:"""";;;;-6;-iro"eal sire sJiectea tte propolea-tocitton because lt Ls

6"iy tir"J" hrtrdred viiat-ii"t*i ir"h her present loc-atlon' and
ii-ir"ir- ". "cif 

.ru fi"6n"e. - - t icensed premls es lying a bout
i.,ro tl:narea feet awaf are presently dormant'

The Housi.ng Auihority, through its relocation programt
Drovided addresses df """"ri1- 

iocations to which a license might
il-;;;;';;i-;G; ; il;;aieitlo" v"s nade or each or these
premises it was ru.ii1v--"pp"tint tt'"t none sould conforn to the

i.r.rns or other requiiem6its for licensed prernJ'ses'

The proposed loeation lies. in the rear of a large park-
ing area so that aaeiualJ-oif-street parklng $roy+d a+Yqv:-!e
available. laaitio"liivl "i-tt'"l 

proiosed location is merelv
across a najor .*.rt"-"tti a strort disi"nce fron its present
locationt the patroti" o f-ttt" -uxis ting premlses would cont tnue as

patrrons 1n trre n"t p""ti""J. The nere- slovenent " around- the-
-co 

rrre t'' wo u-].d. no'v increase the nunber oi llcensed' prenlses what-

ever ln that area.

Urban Relocation Officer Barbara J' l'Ieave r r-t estified'
that appelrant's prJriiie" tt"ve been acouired' bI -the 

Houslng
fit;";i;;;,i-; ffi;ai;;""i".'iio".of the buiidins is required'.
She adnltted thar ""iiri""f'pilpoi"a-rocatlons 

vhich she had sup-

;ii"e-t;;-;;pJii""t had not 6eeh evaluated for prospective liquor
llcenses as she "., *"r,it" of the special requirenents for such

licensed facillties.
The presid.ent of the Business Associatlon' Luke E' vlalsht

testifted that the i"Jpit"i'-ioc-"itot'.is an ldea1 one 31d fits
into the long-range';il;ilg-;i hls Assoclatlon' In his opinion'
the nunber or eatina"il'"iii€r"" s-qo"r-a not be dinlnlshed' as the

comrnercial hearth J? iil-;;;;-"ttiru"t. fton econonic nalnutritlon
and needs the infusiori'if-i"ti"Jis enterprise rattrer than the

o-.i'ti"ii." oi it.
The proposed location nas once part of a large departnent

store in East orang!] -i[!-u"iiiine *ttich then con',,ained it' is now

an office building'iitt'-tit""i!;F"? "ior"" on the gr)un+ level"
A one-storxr tirrg irr*t'iJ ;;;;;; ih;lare" buildins proiects into
the anrple parklng "".. f" the rear-' Ttris description was pro-

vlded by Harry A. Bonn r- -fornerly the^president oi the store and

nov the or.rner o f the build'ings' He 
. 
expla:ned ln detail that he

once odrred ttre arco;iii-tE"E"le" riceisJ "orps" 
the street' wlrlch

license had. been oescritea as dormant'---Thtt license is presently
the subject or a ro'rJ"iJ""tJ-rt" is-i-n-stitutlnc ag?lls!-l!: o*""
and, in the foresel;;i;i;i;;l^"in ue rn operation again' He

believes ttre propolJa io"iiio"'for appetlant'tog! be an excellent

"a""ttt"i" for^ttr! cornne rcfaf cornmuni ty in the areao
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the first instance. ttuclso4-

PAGE 13.

The prcsldent of the Pg"dl.Frank J' Tu11io' re-affirrned
the opinloi'.f it"-S";ra-respecting.its erounds for denial of
appellant's appticati;. 

-i;";ddJa"tttut 6ne of the princi-par
ob-iections was the p""n.f""""-Ji crine 1n the areai and that the
i;u;i;;';"iie "iir,i"-a-i'irriine 

lor.and-not on the main street'.
r,puld creale ctifflcrJti"!.- il-""" the Boardrs feellqB that such

" Gcuiion would be Eingeiou* for patro-ns departlnS- from. the
;;;i;;; ;"rtlcularlv .f late hour-s. He belleved that there is a

;;;t;;""5;;i;i1i;;-"1_i"it"-i" a-pirkrne area than on the street
6"""n"e itf tne lna-cce ss ibill ty sltuation.

The burden of establlstrlng that the actlon of the Board'

was erroneous and snoufa-te reversed resis wt ttt appellant. F-rfle 6

ni-si"te n"g,rt.tion 5.. -r i. The rlecj.sion as to r,r'rreth- r or :rot a

license strould ue tr"t "feired to a partlcular-loca1ity *:!:-- .-iiiiii= ti i" Siri"ai" J"J iio"-" r 
- tt'" luni clpa1 ls sulng autho ritv in'-;-.;-^- D^--^- r'i.i,rnfrr Rp1-.:i-l Linuot Stofes

AE r"r--y.-Ntlft, -gclcga@I; l-Bur re tin 9o7 . I tem 2 ; geqryr_4a

ffi ;fl l;'d, 
=uir 

;"' th I l?si I 
;Fffi H#dffii") L"v' vs,.e^' ''- ''G'6urr"rE, o] a liouor license, subJect towide discretion in

revlew by the Director who nqy leverse l
;i' 

"r\y 
.t"iJ-tfr"""of. 

- ni"""Jtr-action based. upon sucil dlscretion
will not be disturbei i"-ifr"-"dt""ee ot clear Lbuse' Bl?nek-v"
fi;;.i;;,""l6-n.?. -[6+-Tri6il. -. oii":liss f,3gobs pointed out in
Fffid:i. frocco' 33 N:J: \o4r\tt+ (1960):

, "Al-though New Jerseyr s systen-of- liouor control
conte nprate "'[ii?*tit! 

"rn*i 
"iptr 

i gi' shall 
-have - 

the 
- 
ori ginal

power to pass on an application- for a tave rn or package

store llcen"; ;; ;ii"-ii;;;i;" ihereof , 11re pr5riclnalit-vrs
action is uroaljy-"uujlct to appeal t<i ttre Dlrector of

' the oivision'6i-,t1"JtSr:-c Beveiige Control' The Director
conducts a a"-noil-tteiring or th6 apoeal and nakes the
necessary ru"tff"iia-i"dir cleterniirations on the record
before him...'-Gder tris iettled. practiee r -the Dlrector
abides uy !,n! .ti"ieip"iiiyi" grui't or deriial of the appll-
carion so roig-Js-ii"-Ji"icis6 of Jud.gnent and discretion
was reasonable. '..It

Later restated j-n t 55 N'J'
292, T3 (1970), the c')urt opined:

" Tkre conclusion is ines capable that-1f the
lesislatlve ;6;;-i;-io be errectirated the Directo!
and the "t"tti'ilitli 

piace muctr reliance upon-1oca1

"di:..ti-.:. 
nrint"gtr ltre olrector conducts a g3l ngvo

hearing rn ttre ev6nt of an appeal' the rule -trrs-Iln$
br:tln established thlt he wilL not'antl slloulti noL subsLi-
lute trfs :u,f St<:nt for th:rt of the locel bolr'l or reverse
the ruLing i3"'".i"6""uie support for it can be found
in the record....".
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It is anparent ttrat the first two grro unds set forth j-n
-..rre 3:'.,.r:J rs resolution are w-i thout nerit r i. e. r the hardship to
:-. i- r l, : l'.ing lj- censee r and the " undue concentratlon o f licenses"
:r -,- - r: (, : i the existlng llcense one hwldred sixty-two feet away.
':: ..:/:- tiie public interest and wel fare transcend any flnancla.]-

: ,1 j . , t- conce rns for an lnd.ividual llcense. Nardone I.
,,- :,.. , i..,..-ri , Bulletin 2103, lten 3.

I'lone thel-ess, the pub1lc lnterest, particularly relatlng
ir the icardrs fears for th-e safety of patrons and others lf the
il.ceniea pie":-ses are removed to the uatt< of a parking lot,
:.rr.;t be 3iven great weiEht. It is manifest that the Board arrive d
a', its aEtemiiation after thoroughly considering a1l- of the
facts pertinent to the appellantrs application.

The principal stockholder of the co-rpo rate appellant
-,estifi,ed r,ri th- candoi that her exploration of alternative locations
was at best cursory anC, having f6und the present ploposed-1o cation t
no sreat e f fort r^rai exp6nd.ect td seek another. Hence , the loarii
r,,.as"obvious1y not convinced that the appellant had. nade sufficlent
efforts to relocate in premises uhich vould be safer than that
proposed.

The controlllng principle herein is that the Dlrectorrs
function on apoeal 1s noi io suuititute tris.personal . Judgnent
for that of tite local issuing authority, but merely to ^determine
whether reasonable cause ex:iits for its opinion-and r 1f so.t to
afflrm irrespective of his olrn personal view. l'anwood v' ttocco t

I conclude that the appeltant tras failed to sus tal-n
the burden imposed "pJ"*it-ii"a;;-n,r1g 

6 of State Regulatlon No. 15
of esiabllshing that'the action of the Boarcl was e"roneous enal

should be reve rsedo

'It is' thercfore, re conmended that an order be entered'
affirmi:rg ittu i6tiott-oi ttr,J Board and dlsnisslng the appeal'

. Concl u s-j.-gJr s and 9rder
l,Iritten Exceptions to the Hearerr s report e vi-th.

supportive argument, uere filed by the appellantt nursuant to
Rule 1\ of State Regulation No. 15.

Aopellant contends that the Hearer erred in his
re cornrnend at ibn that the actj.cn of the Board be affirnedt because
he concruded that there was rnerlt ln only two of the four reasons
assigned by the Board for 1ts action. It argues thatr slnce
the iirst tvo reasons given by the Board for- its actionr narnely:
(1) hardship to an exlstlng licenser and (2) undue concentration
of li,censes in the area, weie found 61' tlie Hearer to be wlthortt
merit. tlrat the Hearer. 'therefore. should have recornmende<i reversaL
of th6 ]:oardrs action.' Anpellant-further argues that the F:earer
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gave rrgreat ueight to the rpublic safety
ieliance on that factor is not supported
oresented at the hearlng. tt

PAGE 15.

questionr r but hls
by the evidence

From ny exarninatlon and evaluatlgl' of the.recordt
I fjnd substantlll evldence ln support of the Boardr s
a"lutrinuifon. -fire Board found that the proposed. transfer
vould not be ln the .best interests of the- public ga_fetyr heal-th

"trA-ro""i "na-Cir"t 
the proposed location would not be convenient

to the public.
It is true that the Hearer gave great weight to. the

rrnublic safety questiontt ancl quite properly so.- As he notedt
tfr"-tE"tir"ny"of the Board President stressed the fact thatt
i"-frii o"n oiinio.r, vhich he asserted also represented the opinion
;i th; aoirdi one 6f the principal obiectlons to the saic
oronosed transfer. uas th6 prevblence of crlne in rhe area'
fi;-;;;;t";-*ii-ii,it ite Locbtion was ln a par\ing 'r-ot. and not
in the rnaln street and wouldt thust create safecy proorens'

He added that the Boarii fel-t that such Location r'rould
be dangeroui ior p"trons parting fron the prerris-esr.particularly
;; i;t;-il;"", "o'a 

that there is a greater possibility of crirne
i" "-p.tiii"g-irea then on a street nbecause-of the lnaccessiblllty
situati.on. tl

For this reason alone, the Board, in the lawful
exercise of its discr-tion, vas'justified in denying the said
i"r"ii"t. Cf. Lvons Farrns'Tavern. rnc. v. Nervark r Sl&.8'

In a letter accornpanying the said Exceptionst.the
appellant r"qneits a- rehearing- in-order to oroduce additional-
iijiii".ny rlit'tr respect 

-to - 
ii.e "i"sue of .'lPubl+.c "11"!{"'. ^I.i1na- Juci, request lo be unr,rarrante d, and iris, therefore, denied.

Having considered the entire fg-cgld hPl"ilt including
the transcript 5f the testinonyt the-exhibits' the ilearer's
;;;.;l:--;a-lit" s*";pti""i-iit-.i""6to filed on b6hau of the,
;;;;iie"t.'-f-concu" in the findings and reconnendations of the
tt-eirer and adopt them as ny conclusi-ons herein'

Accordinglyr 1t isr on thls 29th day of April 1pl6,

0RDERID that the action of the resoondent l"lunicir'al
Board of Alcohol1c Beverage Control of the City of East.ora'nget
Ue ana the sarne is hereby-aff irned r' and the appeal- herein oe

and the sa.ne is hereby dlsrnissed.

Joseph H. lerner
Acting Dj-recto!
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5. STATE LICEI.SES - NEW APPLTCATIOIiS FILED.

Roland Distributors, Inc.
5136 Uashiaeton Street
I,Jest New York, Ner,r Jersey

Applicetion filed July 8, lq76
f61 ]i rni f,sd ybolesa_Le license.

V. Jaoes Destasio
t/a Hautlorne Beverage House
JJO Iafqyette Averare
Hau'uhome, Nev Jersey

Application fiLed July 12, !q75
for persorto-persoa trsnsfer of
State Beverage Di stribr.rtorr e
License SBD-IIZ f'roa the Bawtborne
Beverage ltrouse, Inc.

Joseph H. Lerner
Acting Director


