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I. PROPOSED RULE AMENDMENTS RECOMMENDED

A. Proposed Amendments to R. 1:2-1 -- Proceedings in

Open Court; Robes

The Committee was asked by the Supreme Court to consider
a rule providing guidelines for closing proceedings and
sealing records. The Committee agreed that the subject of
open court rooms is adequately covered by current R. 1:2-1.
With respect to the issue of sealing a record made in open
court, the Committee took the position that the current
practice, whereby records may be sealed in the discretion of
the judge upon a showing a good cause, should not be changed,
and recommended amendments of R. 1:2-1 specifically to articu-
late this practice as the standard for sealing records. In
reaching this conclusion, the majority of the Committee
rejected a suggestion that the standard for sealing records
should be "in extraordinary circumstances." Further, the
Committee is of the view that R. 4:10-3 as currently worded is
adequate to deal with material that is not part of the record.
See section II.0., below.

The proposed amendments to R. 1:2-1 follow:




1:2-1. Proceedings in Open Court; Robes

All trials, hearings of motions and other applications,
pretrial conferences, arraignments, sentencing conferences
(except with members of the probation department) and appeals
shall be conducted in open court unless otherwise provided by

rule or statute. If a proceeding is required to be conducted

in open court, no record of any portion thereof shall be

sealed by order of the court except for good cause shown which

shall be set forth on the record. Settlement conferences|,

however,] may be heard at the bench or in chambers. Every
judge shall wear judicial robes during proceedings in open
court.

Note: Source -- R.R. 1:28-6, 3:5-1 (first clause), 4:29-

5, 4:118-5, 7:7-1, 8:13-7(c); amended
to be effective




Y B. Proposed Amendments to R. 1:4~1 -—- Caption: Name

and Addresses of Party and Attorney; Format

The Committee endorses the suggestion of an attorney and
Committee member to address the problem of pro se parties
whose addresses and/or telephone numbers change during the
course of litigation. Although attorneys ordinarily do advise
the court and adverse parties of such changes, the proposed
amendment nevertheless requires them, as well as pro se
parties, to do so.

The proposed amendments to R. 1:4-1 read as follows:




1:4-1. Caption: Name and Addresses of Party and Attorney;

Format
(a) ...no change

(b) Format; Addresses. At the top of the first page of

each paper filed, a blank space of approximately 3 inches
shall bé reserved for notations of receipt and filing by the
clerk. Above the caption at the left-hand margin of the first
sheet of every paper to be filed there shall be printed or
typed the name of the attorney filing the paper, [his] office
address and telephone number or, if a party is appearing pro
se, the name of such party, [his] residence address and
telephone number. No paper shall bear an attorney's address
out of the State or an attorney's post office box number in

lieu of a street address. An attorney or pro se party shall

advise the court and all other parties of a change of address

or telephone number if such occurs during the pendency of an

action. Papers filed in the trial courts shall have no backer

or cover sheet.

Note: Source - R.R. 4:5-8, 4:10-1, 5:5-1(e), 7:5-2(a)
(first two sentences); paragraph (a) amended December 20, 1983
to be effective December 31, 1983; paragraph (a) redesignated
as paragraph (a)(l) and paragraph (a)(2) added November 7,
1988 to be effective January 2, 1989; paragraph (b) amended

to be effective .




C. Proposed Amendments to R. 1:6-2 —-— Form of Motion;

Hearing
At its July 9, 1991 Administrative Conference, the

Supreme Court reviewed the recommendations of the Committee on
Civil and Family Motion Practice and approved, among others,
the recommendation that would require all civil and family
motions in a case to be heard by a single "pre-trial judge".
The Court asked that the Civil Practice Committee review the
form and wording of the amendment to R. 4:25-1 drafted by the
Motions Committee to carry out the "pre-trial judge" proce-
dure.

The Committee concluded that since the procedure recom-
mended by the Motions Committee and approved by the Court
deals with motions in both civil and family matters, it would
be more appropriate to amend R. 1:6-2, the rule of general
application concerning motions, than R. 4:25-1, as originally
proposed.

Accordingly, the Committee recommends amending

R. 1:6-2(d) to provide that, insofar as is possible, ‘all

subsequent motions in a case will be heérd by the judge who
handles the first motion, with the exception of motions
directly affecting the calendar, which shall be heard by the
Presiding Judge or his or her designee.

The proposed amendments to R. 1:6-2(d) read as follows:




1:6-2. Form Of Motion; Hearing
(&) ...no change
(b) ...no change
{c) ...no change
(d) Civil and Family Part Motions - Oral Arqument.

Except as otherwise provided by R. 5:5-4 (family actions), no
motion shall be listed for oral argument unless a party
requests oral argument in the moving papers or in timely-filed
answering or reply papers, or unless the court directs. A
party requesting oral argument may, however, condition the
request on the motion being contested. If the motion involves
pretrial discovery or is directly addressed to the calendar,
the request shall be considered only if accompanied by a
statement of reasons and shall be deemed denied unless the
court otherwise advises counsel prior to the return day. As
to all other motions, the request shall be granted as of

right. Except as otherwise provided by paragraph (b) and

insofar as is practicable, all subsequent motions in the

cause, other than motions directly addressed to the trial or

arbitration calendar, shall be heard by the same judge who

heard the first motion in the cause.

(e) ...no change
(f) ...no change

Note: Source -- R.R. 3:11-2, 4:8-5(a) (second sentence).
Amended July 14, 1972 to be effective September 5, 1972;
amended November 27, 1974 to be effective April 1, 1975;
amended July 24, 1978 to be effective September 11, 1878;



T,

former rule amended and redesignated as paragraph (a) and
paragraphs (b), (c), (d), and (e) adopted July 16, 1981 to be
effective September 14, 1981; paragraph (c) amended July 15,
1982 to be effective September 13, 1982; paragraph (c) amended
July 22, 1983 to be effective September 12, 1983; para-
graph (b) amended December 20, 1983 to be effective Decem-
ber 31, 1983; paragraphs (a) and (c) amended and paragraph (f)
adopted November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended November 7, 1988 to be effective Janu-
ary 2, 1989; paragraph (c) amended and paragraph (d) caption
and text amended June 29, 1990 to be effective September 4,
1990; paragraph (d) amended to be
effective .




N

D. Proposed Amendments to R. 1:7-4 —-— Findings by the

Court in Non-Jury Trials

When a motion is decided on the papers, it often happens
that 10 days from the date the order is entered pass before
the order is received by the attorneys involved in the case.
While this delay is outside the attorneys' control, it puts
them beyond the time limit set forth in R. 4:49-2 for moving
to alter or amend the order.

The Committee proposes that Rules 1:7-4 and 4:49-2 be
amended to date the 10-day period within which a motion to
alter or amend an order must be filed from the date of service
of the order by the party seeking relief; the date of service
can be proved by affidavit. See section I.Z., below, for the
proposed amendment to R. 4:49-2.

In addition, the Committee would amend the title of the
rule to reflect its application to decisions on motions.

The proposed amendments to R. 1:7-4 read as follows:




e

1:7-4. Findings by the Court in Non-Jury Trials and on
Motions

In civil actions tried without a jury and on every motion
decided by written orders which are appealable as of right,
the court shall, by an opinion or memorandum decision, either
written or oral, find the facts and state its conclusions of
law thereon. In criminal, quasi-criminal and juvenile actions
tried without a jury, the court shall make a general finding
and shall, in addition, on request find the facts specially.
The court shall thereupon direct the entry of the appropriate
judgment. Upon motion made not later than 10 days [after

entry of final order or judgment] after service of the final

order or judgment upon all parties by the party obtaining it,

the court may grant a rehearing or may, on the papers submit-
ted, amend or add to its findings and may amend the final
order or judgment accordingly, but the failure of a party to
make such motion or to object to the findings shall not

preclude [his] that party's right thereafter to question the

sufficiency of the evidence to support the findings. The
motion to amend the findings, which may be made with a motion
for a new trial, shall state with specificity the basis on
which it is made, including a statement of the matters or
controlling decisions which counsel believes the court has
overlooked or as to which it has erred. Motions for reconsid-
eration of interlocutory orders shall be determined pursuant

to R. 4:42-2,




Note: Source - R.R. 3:7-1(c), 4:53-1
caption and text amended November 1, 1985 to be effective
January 2, 1986; caption and text amended November 5, 1986 to
be effective January 1, 1987; amended November 7, 1988 to be
effective January 2, 1989; caption and text amended

to be effective

,» 4:53-2, 8:7-2(c);
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E. Proposed Amendments to Rules 1:20-1, 1:20B-2,

1:21-6, 1:28-1 and 1:35-1 —- re New Jersey Lawyers'’

Fund for Client Protection

With the name of the former Clients' Security Fund having
been changed in 1991 to the New Jersey Lawyers' Fund for
Client Protection, the Committee recommends amending the
appropriate rules to reflect this change.

The proposed amendments to Rules 1:20-1, 1:20B-2, 1:21-6,

1:28-1 and 1:35-1 read as follows:



1:20-1. Disciplinary Jurisdiction; Annual Fee and

Registration
(a) ...no change
(b) ...no change

(c) To facilitate the collection of the annual fee pro-
vided for in paragraph (b), every attorney admitted to prac-
tice law in this state shall, beginning March 1, 1984, and
thereafter annually on or before February 1 of every year,

file initially with the [Clients' Security Fund] New Jersey

Lawyers' Fund for Client Protection (hereinafter referred to

as the Fund) together with the attorney's annual fee a regis-
tration statement, on a form prescribed by the Administrative
Director of the Courts with the approval of the Supreme Court.
All registration statements shall be filed by the Fund with
the Administrative Office of the Courts which may destroy the
registration statements after one year. Each lawyer shall
file with the Fund a supplemental statement of any change in
the home, primary bona fide law office and court notice
addresses and the telephone numbers thereof previously submit-
ted, either prior to such change or within 30 days thereafter.
All lawyers first becoming subject to these rules by admission
to the practice of law before the courts of this state after
February 1, 1984 shall file the statement required by this
rule prior to or within 30 days of the date of admission.

(d) ...no change

..12_.
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Note: Adopted February 23, 1978 to be effective April 1,
1978. Any matter pending unheard before a County Ethics
Committee as of April 1, 1978 shall be transferred, as appro-
priate, to the District Ethics Committee or the District Fee
Arbitration Committee having jurisdiction. Any matter heard
or partially heard by a county Ethics Committee on April 1,
1978 shall be concluded by such Committee and shall be report-
ed on in accordance with these rules; amended July 16, 1981 to
be effective September 14, 1981. Caption amended and first
two paragraphs amended and redesignated as paragraph (a); new
paragraphs (b), (c) and (d) adopted January 31, 1984 to be
effective February 15, 1984; paragraph (c) amended November 5,
1986 to be effective January 1, 1987; paragraph (d) amended
June 29, 1990 to be effective September 4, 1990; paragraph (c)
amended to be effective




1:20B-2. Appointment

The Supreme Court shall appoint nine members of the Bar
of cthis state to act as the Financial Committee. Such mem-
bership shall be as follows:

(a) the Chief Justice of the Supreme Court, the Admin-
istrative Director of the Courts, the Chair of the Disciplin-
ary Review Board and the Chair of the [Clients'’ Security Fund]

New Jersey Lawyers' Fund for Client Protection, or a designee

of such members, each of whom shall serve without specified
term at the pleasure of the Supreme Court;

{b) ...no change

{c) ...no change

Note: Adopted January 31, 1984 to be effective February
15, 1984; paragraph (a) amended to be effective




1:21-6. Recordkeeping; Sharing of Fees; Examination of

Records

(a) Required Bank Accounts. Every attorney who prac-

tices in this state shall maintain in a financial institution
in New Jersey, in the attorney's own name, or in the name of
a partnership of attorneys, or in the name of the professional
corporation of which the attorney is a member, or in the name
of the attorney or partnership of attorneys by whom employed:

(1) a trustee account or accounts, separate from any
business and personal accounts and from any fiduciary accounts
that the attorney may maintain as executor, guardian, trustee,
or receiver, or in any other fiduciary capacity, into which
trustee account or accounts funds entrusted to the attorney's
care shall be deposited; and

(2) a business account into which all funds received
for professional services shall be deposited.

Other than fiduciary accounts maintained by an attorney
as executor, gquardian, trustee, or receiver, or in any other
similar fiduciary capacity, all trustee accounts, whether
general or specific, as well as all deposit slips and checks
drawn thereon, shall be prominently designated as an "Attorney
Trust Account." Nothing herein shall prohibit any additional
descriptive designation for a specific trust account. All
business accounts, as well as all deposit slips and all checks

drawn thereon, shall be prominently designated as [either] an



"Attorney Business Account," an "Attorney Professional
Account” or an "Attorney Office Account."

The names of institutions in which such accounts are
maintained and identification numbers of each account shall be
recorded on the annual registration form filed with the annual
payment, pursuant to R. 1:20-1(b) and R. 1:28-2, to the Ethics
Financial Committee and the [Clients' Security Fund of the Bar

of New Jersey] New Jersey Lawyers' Fund for Client Protection.

Such information shall be available for use in accordance with
paragraph (g) of this rule.

An attorney trust account shall be maintained only in New
Jersey financial institutions approved by the Supreme Court
which shall annually publish a list of such approved institu-
tions. A financial institution shall be approved if it shall
file with the Supreme Court an agreement, in a form provided
by the Court, to report to the Office of Attorney Ethics in
the event any properly payable attorney trust account instru-
ment is presented against insufficient funds, irrespective of
whether [or not] the instrument is honored; any such agreement
shall apply to all branches of the financial institution and
shall not be cancelled except upon 30 days notice in writing
to the Office of Attorney Ethics. The agreement shall further
provide that all reports made by said financial institution
shall be in the following format: (1) in the case of a
dishonored instrument, the report shall be identical to the

overdraft notice customarily forwarded to the depositor; (2)

_16_




in the case of instruments that are presented against insuffi-
cient funds but which instruments are honored, the report
shall identify the financial institution, the attorney or law
firm, the account number, the date of presentation for payment
and the date paid, as well as the amount of the overdraft
created thereby. Such reports shall be made simultaneously
with, and within the time provided by law for, notice of
dishonor, if any; if an instrument presented against insuffi-
cient funds is honored, then the report shall be made within
5 banking days of the date of presentation for payment against
insufficient funds. In addition to the reports specified
above, approved financial institutions shall agree to cooper-
ate fully with the Office of Attorney Ethics and to produce
any attorney trust account or attorney business account
records upon receipt of a subpoena therefor. Nothing herein
shall precludé a financial institution from charging a partic-
ular attorney or law firm for the reasonable cost of producing
the reports and records required by this rule. Every attorney
or law firm in this state shall be conclusively deemed to have
consented to the reporting and production requirements mandat-
ed by this rule.

.. .no change

.. .N0 change

.no change

...no change

EERBEE

.no change




(gd) ...no change
(h) ...no change

(i) ...no change

Note: Source - R.R. 1:12-8A(a)(b)(c). Caption amended
and paragraph (d) adopted July 1, 1970 effective immediately;
paragraph (c) amended July 7, 1971 to be effective September
13, 1971; paragraph (a) amended April 2, 1973 to be effective
immediately; paragraph (c) amended July 17, 1975 to be effec-
tive September 8, 1975; caption and paragraph (a) amended July
29, 1977 to be effective September 6, 1977. Paragraphs (a)
and (b) amended, new paragraph (c) adopted and former para-
graphs (c), (d), (e), (f) and (g) redesignated and amended
February 23, 1978 to be effective April 1, 1978; paragraphs
(b), (c) and (h) amended November 22, 1978 to be effective
January 1, 1979; paragraph (a) amended July 16, 1979 to be
effective September 10, 1979; paragraph (b) amended July 16,
1981 to be effective September 14, 1981; paragraphs (a), (b),
(c), (g) and (h) amended January 31, 1984 to be effective
February 15, 1984 except that the amendments to paragraph
(a)(2) regarding designations to be placed on trust and
business accounts shall not be effective until July 1, 1984;
effective date of amendment to paragraph (a)(2) deferred on
June 15, 1984 from July 1, 1984 to September 1, 1984; para-
graphs (a)(1) and (2), (e)(l) and (h) amended July 26, 1984 to
be effective September 10, 1984; paragraphs (a), (e) and (f)
amended November 1, 1984 to be effective March 1, 1985;
paragraphs (b) and (c) amended and paragraph (i) adopted
November 5, 1986 to be effective January 1, 1987; paragraph
(a) amended to be effective .
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RULE 1:28. [CLIENTS' SECURITY FUND ]

NEW JERSEY LAWYERS' FUND FOR CLIENT PROTECTION

1:28-1. Purpose; Administration; Appointments

(a) Administration. The Supreme Court shall appoint 6

trustees to administer and operate, in accordance with these
rules, the [Clients' Security Fund of the Bar of New Jersey]

New Jersey Lawyers' Fund for Client Protection, whose purpose

is the reimbursement, to the extent and in the manner provided
by these rules, of losses caused by the dishonest conduct of

members of the bar of this State.

(b) ...no change
(c) ...no change
(d) ...no change
(e) ...no change
(f) ...no change

Note: Source -- R.R. 1:22A-1(a)(b)(c)(d)(e); paragraphs
(a)(b), and (c) amended and paragraph (f) adopted June 29,
1990 to be effective September 4, 1990; paragraph (a) amended

to be effective .




1:35-1. The Judicial Conference of New Jersey

(a) ...no change

(b) Membership. The membership of the conference shall

be as follows:

(1) ...no change
(2) ...no change
(3) ...no change

(4) The Attorney General, the Public Advocate, the
Administrative Director of the Courts, the clerks of the
Supreme, Superior and Tax Courts, the [chairman] chair of the
Board of Bar Examiners, the [chairman] chair of the Committee
on Character, the [chairman] chair of the Advisory Committee
on Professional Ethics, the [chairman] chair of the Committee
on the Unauthorized Practice of Law, the [chairman] chair of

the trustees of the [Clients' Security Fund] New Jersey

Lawyers' Fund for Client Protection, the [Clchair of the

Ethics Financial Committee, 3 trial court administrators to be
selected by the Supreme Court, and the deans of all accredited
law schools in New Jersey.

. ..no change

.. .Nno change

...no change

.. .no change

. ..No change

. .no change

cEREREEEE

.no change
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(f) ...no change

Note: Source - R.R. 1:23-1(a) (b)(c)(d) (f) (g); paragraph
(b) amended November 27, 1974 to be effective April 1, 1975;
paragraphs (b)(l), (2), and (4) and paragraph (b)(8) adopted
April 2, 1980 to be effective immediately; paragraphs (b)(1),
(2), and (4) amended July 8, 1980 to be effective July 15,
1980; paragraph (e) amended July 22, 1983 to be effective
September 12, 1983; paragraph (b)(2) amended July 26, 1984 to
be effective September 10, 1984; paragraph (b)(4) amended
November 5, 1986 to be effective January 1, 1987; para-
granh (b) amended to be effective
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F. Proposed Amendments to R. 1:21-1(c) -- Who May

Practice; Appearance in Court

In July 1990, a Tax court judge proposed that
R. 1:21-1(c) be amended to extend the prohibition on pro se
appearances by corporations to general and limited partner-
ships. The Committee sought the views of the Committee on the
Unauthorized Practice of Law, which reviewed the issue in
March 1991. The UPL Committee saw no distinction between
corporations and partnerships, either general or limited, and
recommended that R. 1:21-1(c) be amended to apply to all
partnerships.

The Committee then sought the views of the Special Civil
Part Practice Committee, as the issue of pro se partnership
appearances is likely to arise in landlord-tenant matters.
That group agreed that in most tenancy actions lay representa-
tion by a member of the landlord-business entity should be
prohibited. The Special Civil Part Practice Committee,
however, would make an exception for general partnerships with
four or fewer rental units.

Accordingly, the Committee would amend R. 1:21-1(c) to
prohibit pro se appearances by any business entity other than
a sole proprietor, and with the exception carved out by the
Special Civil Part Practice Committee incorporated into the
rule.

The proposed amendments to R. 1:21-1(c) read as follows:
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1:21-1. Who May Practice; Appearance in Court

(a) ...no change
(b) ...no change

(c) Prohibition on [Corporation] Business Entities.

Except as otherwise provided by paragraph (d) of this rule and

by R. 1:21-1A (professional corporations), R. 6:10 {(appear-

ances in landlord-tenant actions), R. 6:11 (appearances in

small claims actions), R. 7:4-2(b) (pleas in municipal court),
R. 7:4-4(a) (presence of defendant in municipal court) and by
R. 7:7-4 (municipal court violations bureau), a [corporation
shall not practice law in this State, nor shall it] business

entity other than a sole proprietor shall not appear nor file

any paper in any action in any court of this State except
through an attorney authorized to practice in this State. The
fact that an officer, trustee, director, agent or employee of
a corporation shall be an attorney authorized to practice in
this State shall not be held to entitle such individual or
corporation to do any act prohibited by these rules.

{d) ...no change.

(e) ...see section I.G. of this report.

Note: Source - R.R. 1:12-4(a)(b)(c)(d)(e)(f). Paragraph
(c) amended by order of December 16, 1969 effective immediate-
ly; paragraphs (a) and (c) amended July 29, 1977 to be effec-
tive September 6, 1977; paragraph (a) amended July 24, 1978 to
be effective September 11, 1978; paragraph (a) amended Septem-
ber 21, 1981 to be effective immediately; paragraph (c)
amended and paragraph (d) adopted July 15, 1982 to be effec-
tive September 13, 1982; paragraph (a) amended August 13, 1982
to be effective immediately; paragraph (e) adopted July 22,
1983 to be effective September 12, 1983; paragraph (c) amended
November 1, 1985 to be effective January 2, 1986; paragraph
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(a) amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) amended November 7, 1988 to be effective January
2, 1989; paragraph (b) amended and paragraph (d) caption and
text amended June 29, 1990 to be effective September 4, 1990;
paragraph (c) amended to be effective
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G. Proposed Amendments to R. 1:21-1(e) -- Who May

Practice; Appearance in Court

At the end of the 1988-90 committee term, the Civil
Practice Committee considered a request by the Office of
Administrative Law (OAL) that R. 1:21-1(e) be amended specifi-
cally to authorize representation of parents of handicapped
children by non-lawyer education specialists in special
education proceedings before the OAL. Such an amendment is

responsive to the decision in Arons v.New Jersey Board of

Education, 842 F.2d 58 (3d Cir. 1988), which held that repre-
sentational services by such specialists -- a fairly common
practice in New Jersey -- is impermissible under R. 1:21-1(e)
as it is currently written.

To permit the Committee to study this important question

fully, the Supreme Court issued an order temporarily relaxing

R. 1:21-1(e) to permit the continued appearance by non-

attorney specialists at special education hearings before the
OAL. The order expires on September 1, 1992.

The proposed amendment, which has been approved by the
Hon. Jaynee LaVecchia on behalf of the OAL and by the Office
of the Public Advocate, makes it clear that no fee may be
received for such lay representation. The Committee further
determined that the issue of the qualifications of or limita-
tions on non-lawyers appearing as representatives is fully

covered in the administrative regulations implementing

R. 1:21-1(e).
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1:21-1. Who May Practice; Appearance in Court

{a) ...no change

{b) ...no change

(c) ...see section I.F. of this report
{d) ...no change

(e) Appearances Before Office of Administrative Law.

Subject to such limitations and procedural rules as may be
established by the Office of Administrative Law, an appearance
by a non-attorney in a contested case before the Office of
Administrative Law may be permitted, on application, in any of
the following circumstances:

.no change

.no change

.no change
.. .no change
...no change
.. .Nn0 change

.. .NO0 change

EEEEEEERE

Lo represent parents or children in special educa-

tion proceedings, provided the non-attorney has knowledge or

training with respect to handicapped pupils and their educa-

tional needs so as to enable the non-attorney to facilitate

the presentation of the claims or defenses of the parent or

child.
No representation or assistance may be undertaken pursu-

ant to subsection (e) by any disbarred or suspended attorney
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nor by any person who receives any fee for such representa-

tion.

Note: Source - R.R. 1:12-4(a)(b)(c)(d)(e)(f). Paragraph
(c) amended by order of December 16, 1969 effective immediate-
ly; paragraphs (a) and (c) amended July 29, 1977 to be effec-
tive September 6, 1977; paragraph (a) amended July 24, 1978 to
be effective September 11, 1978; paragraph (a) amended Septem-
ber 21, 1981 to be effective immediately; paragraph (c)
amended and paragraph (d) adopted July 15, 1982 to be effec-
tive September 13, 1982; paragraph (a) amended August 13, 1982
to be effective immediately; paragraph (e) adopted July 22,
1983 to be effective September 12, 1983; paragraph (c) amended
November 1, 1985 to be effective January 2, 1986; paragraph
(a) amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) amended November 7, 1988 to be effective January
2, 1989; paragraph (b) amended and paragraph (d) caption and
text amended June 29, 1990 to be effective September 4, 1990;
paragraph (e)(8) adopted to be effective
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H. Proposed Amendment to R. 1:21-1A -- Professional

Corporations for the Practice of Law

The proposed amendment is a housekeeping change to update
the obsolete reference to former DR 2-105 to current RPC 7.5.

The proposed amendment reads as follows:
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1:21-1A. Professional Corporations for the Practice of Law

{a) ...no change

(b) ...no change

(c) The corporate name of the professional corporation
shall comply with the provisions of [DR 2-105] RPC 7.5 and
shall contain only the full or last names of one or more of
its shareholders or members of a predecessor firm, whether the
shareholder or member be living, deceased or retired. Wher-
ever the corporate name of the professional corporation is
used it shall be followed by the phrase "A professional corpo-
ration," or by any other phrase or abbreviation authorized by
N.J.S.A. 14A:17-14 to indicate that it is a professional
corporation. The corporate name shall be used on all plead-
ings, correspondence or other documents. Correspondence,
pleadings and other documents executed in connection with the
practice of law shall be executed on behalf of the corporation
by one of its attorney employees. Corporate documents exe-
cuted other than in connection with the practice of law may be
executed on behalf of the corporation by an authorized employ-

ee who is not licensed to practice law.

(d) ...no change
(e) ...no change
(f) ...no change

Note: Adopted December 16, 1969 effective immediately;
paragraph (a) amended July 7, 1971 to be effective Septem-
ber 13, 1971; paragraph (c) amended June 29, 1973 to be
effective September 10, 1973; paragraphs (a), (b), (c), (d)
and (e) amended and paragraph (f) adopted July 16, 1981 to be
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effective September 14,

ary 16, 1984, to be effective immediately;

amended

1981; paragraph

to be effective

(c)

amended Janu-

paragraph (c)
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I. Proposed Amendments to R. 1:21-2 —-— Appearances Pro

Hac Vice

The Committee was asked to consider several aspects of
the pro hac vice rule during the course of the 1990-92 term.
With respect to its study of the operation and practical
effect of the rule, see section V.F., below. The Committee
was also asked to clarify whether attorneys admitted pro hac
vice must pay annual assessments to the New Jersey Lawyers'
Fund for Client Protection until the matter for which they
were admitted is éoncluded, or whether they must pay only for
the year or years in which an in-person appearance in the case
is made. The Committee concluded unanimously that the out-of-
state attorney must pay to the Fund annually during the period
of viability of the pro hac vice order. The proposed amend-
ment to R. 1:21-2(a) reflects this determination.

Further, in light of Fuller v. Diesslin, 868 F.2d 604 (3d

Cir. 1989), which establishes a single criterion for pro hac
vice admission in criminal cases, namely, "unless consid-
erations of judicial administration supervene," the Civil
Practice Committee and the Criminal Practice Committee join in
proposing an amendment to R. 1:21-2(a)(3) distinguishing civil
and criminal matters as to the criteria for admission.

The proposed amendments to R. 1:21-2 read as follows:
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1:21-2, Appearances Pro Hac Vice

(a) Conditions for Appearance. An attorney of any other

jurisdiction, of good standing there, whether practicing law
in such other jurisdiction as an individual or a member or
employee of a partnership or an employee of a professional
corporation authorized to practice law in such other jurisdic-
tion, or an attorney admitted in this state, of good standing,
who does not maintain in this state a bona fide office for the
practice of law, may, at the discretion of the court in which
any matter is pending, be permitted, pro hac vice, to speak in
such matter in the same manner as an attorney of this state
who is domiciled in and maintains a bona fide office for the
practice of law in this state or maintains in this state the
attorney's principal office for the practice of law and who is
therefore, pursuant to R. 1:21-1(a), authorized to practice in
this state. No attorney shall be admitted under this rule
without annually complying with R. 1:20-1(b) and R. 1:28-2

during the period of admission. An application for admission

pro hac vice shall be made on motion to all parties in the

matter [and]. 1In both civil and criminal actions, the motion

shall be supported by an affidavit or certification of the
attorney stating that:

(1) ...no change

(2) the attorney is associated in the matter with New
Jersey counsel of record qualified to practice pursuant to R.

1:21-1; and
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(3) the client has requested to be represented by said

attorney[; and].

In criminal actions a motion so supported shall be

granted unless the court finds, for specifically stated

reasons, that there are supervening considerations of judicial

administration. In civil actions the motion shall be granted

only if the court finds, from the supporting affidavit, that

[(4)] there is good cause for such admission, which shall

include at least one of the following:

(i) . ..no change
(ii) ...no change
(iii) ...no change
(iv) ...no change
{(v) .no change
(vi) ...no change
(b) .no change
{c) . . .NnO0 change
{d) . «.NO0 change

Note: Source - R.R. 1:12-8. Amended December 16, 1969
effective immediately; caption and text amended November 27,
1974 to be effective April 1, 1975; amended January 10, 1979
to be effective immediately; former rule amended and redesig-
nated as paragraphs (a) and (b) and paragraph (c) adopted July
22, 1983 to be effective September 12, 1983; paragraph (a)
amended January 31, 1984 to be effective February 15, 1984;
new paragraph (c) adopted and former paragraph (c) redesignat-
ed as paragraph (d) November 1, 1985 to be effective January
2, 1986; paragraph (a) amended November 5, 1986 to be effec-
tive January 1, 1987; paragraph (a) amended

to be effective .
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J. Proposed Amendments to R. 1:28-2 -- Payment to

Fund; Enforcement

The Committee unanimously approved the suggestion of an
attorney and Committee member to revise R. 1:28-2 to exempt
full-time sitting judges, as well as attorneys who are
employed full-time by the court system and thus are precluded
from otherwise practicing law, from the requirement to make
annual payment to the New Jersey Lawyers' Fund for Client
Protection.

In amending the rule to accommodate this recommendation,
the Committee reorganized the text so that all exceptions are
now incorporated into a new subsection (b). In the event the
judicial exception is rejected by the Court, the Committee
continues to recommend the structural reorganization of the
rule.

The proposed amendments to R. 1:28-2 read as follows:



1:28-2. Payment to the Fund; Enforcement

{a) Generally. Except as hereinafter provided, each

holder of a plenary license to practice law in the State of
New Jersey shall pay annually to the treasurer of the Fund a
sum that shall be determined each year by the Supreme Court.
[No holder of a plenary license shall be required to make
payment in respect to any calendar year during which he will
be (1) on full-time active duty with the armed forces, VISTA
or Peace Corps and not engaging in any way in private
practice; or, (2) retired completely from the practice of law;
but he shall be considered in all respects an inactive New
Jersey attorney. Newly admitted attorneys shall not be
required to make such payments for the balance of the calendar
year of their plenary admission and for the next succeeding
calendar year, but they shall be considered in all respects
active New Jersey attorneys. Attorneys who have been admitted
to practice for fifty years or more shall not be required to
make such payment but shall be considered in all respects
active New Jersey attorneys.] The treasurer shall annually
report the names of all attorneys failing to comply with the
provisions of this Rule to the Supreme Court for inclusion on
the list of those attorneys deemed ineligible to practice law
in New Jersey by order of the Court. An attorney shall be
removed from the Ineligible List without further order of the
Court upon payment to the Fund of the amount due for every

year plus an additional fee of $25 if the attorney's name is
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being removed from one calendar year's Ineligible List or $50
if the attorney's name is being removed from two or more
calendar years' Lists.

For the purpose of annual assessment all members of the
Bar shall report changes of address as they occur and thus
keep their billing address current with the Fund at all times.

Any member of the Bar who receives a billing notice
addressed to another member of the Bar shall either forward
the notice to the intended recipient or return it to the Fund.

(b) Exceptions. The following categories of plenary

license holders shall be exempt from payment:

(1) Justices of the Supreme Court, and full-time judges

of any court, including Administrative Law Judges, who are not

permitted to practice law;

(2) Attorneys who are employed full-time by the court

system and who are precluded by their employment from other-

wise practicing law;

(3) Newly admitted attorneys, for the balance of the

calendar year of their plenary admission and for the next

succeeding calendar year.

(4) Attorneys who have been admitted to practice for

fifty yvears or more.

(5) Attorneys on full-time active duty with the armed

forces, VISTA or the Peace Corps and not engaging in any way
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in private practice, but they shall be considered in all

respects inactive New Jersey attorneys; and

(6) Attorneys who have retired completely from the

practice of law, but they shall be considered in all respects

inactive New Jersey attorneys.

Note: Source - R.R. 1:22A-2; amended July 17, 1975 to be
effective September 8, 1975; amended January 31, 1984 to be
effective February 15, 1984; amended June 29, 1990 to be
effective September 4, 1990; new caption and redesignated
paragraph (a) amended and paragraph (b) adopted

to be effective
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Proposed Amendments to Rules 2:2-3, 2:5-1; 2:5-2,

2:5-3, 2:6-2, 2:6-4, 2:6-6, 2:6-7, 2:6-10, 2:6-11,

2:8-1, 2:11-6, 2:12-2, 2:12-7 and 2:12-8 -- re

Appellate Practice

The Committee recommends a package of amendments to

numerous rules governing appellate practice. The Appellate

Division Rules Committee, the Clerk of the Supreme Court, the

Clerk of the Appellate Division, and in many cases, the

Appellate Practices Study Committee of the State Bar were

consulted in the drafting of these rules.

R. 2:2-3(a)(3): the proposed amendment would make
it clear that an order appointing a statutory or
liquidating receiver is appealable as of right.
See section I.AA., below, for the proposed compan-

ion amendment to R. 4:53-1.

R. 2:5-1(h): the proposed change would conform
appellate practice to trial practice (as reflected
in R. 4:28-4(a)) by requiring notice to the Attor-
ney General if the validity of a state rule or

regulation is questioned on appeal.

R. 2:5-2: the proposed changes would make it clear
that an applicant moving for leave to appeal need
not pay the $300 fee required to answer the costs

of the appeal until the motion is granted.
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R. 2:5-3(a) and (e): the proposed changes would
eliminate the requirement in (a) that the tran-
script request form, and the requirement in (e)
that the transcript delivery certification, be sent

to the AOC's Chief of Court Reporting Services.

R. 2:6-2: a new subsection (d) is proposed to make
it clear that a respondent/cross appellant is to
file a single brief, both addressing the cross

appeal and answering the appellant's brief.

R. 2:6-4: a new subsection (e) is proposed to make
it clear that the brief of the appellant/cross
respondent is to include any reply brief deemed

necessary.

R. 2:6-6(b): the proposed amendments specify the
color of the covers of the respondent/cross appel-

lant's and the appellant/cross respondent's briefs.

R. 2:6-7: the proposed changes eliminate the
smaller size printed brief, and impose page limits
for the respondent/cross appellant's and the appel-

lant/cross respondent's briefs.

R. 2:6-10: the proposed amendments eliminate the
distinction between documents printed or "otherwise
reproduced"; clarify spacing and type size require-

ments; and clarify binding requirements.
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R. 2:6-11(a) and (b): the proposed amendments to
subsection (a) would require the appellant to file
and serve the transcript within 10 days after
receipt of the complete set; the proposed amend-
ments to subsection (b) cross-reference the brief
requirements incorporated in the proposed
amendments to R. 2:6-2(d) and R. 2:6-4(e), and
specify that, when a cross appeal is taken, the
responsibility for ordering, filing and serving the

transcript lies with the party who first appeals.

R. 2:8-1: the proposed changes eliminate any dis-

tinction between printed and typed briefs.

R. 2:11-6(a): the proposed changes eliminate any

distinction between printed and typed briefs.

R. 2:12-2(a): the proposed changes eliminate any

distinction between printed and typed briefs.

R. 2:12-7(a): the proposed changes require that
the notice of petition for certification be annexed

to the petition for certification.

2:12-8: the proposed changes eliminate any dis-

tinction between printed and typed briefs.

The proposed amendments to Rules 2:2-3, 2:5-1, 2:5-2,

2:5-3,

2:6-2, 2:6-4, 2:6-6, 2:6-7, "2:6-10, 2:6-11, 2:8-1,

2:11-6, 2:12-2, 2:12-7 and 2:12-8 read as follows:
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2:2-3. Appeals to the Appellate Division From Final Judg-

ments, Decisions, Actions and From Rules; Tax Court

(a) As of Right. Except as otherwise provided by

R. 2:2-1(a)(3) (final judgments appealable directly to the
Supreme Court), appeals may be taken to the Appellate Division
as of right

(1) from final judgments of the Superior Court trial
divisions, or the judges thereof sitting as statutory agents;
the Tax Court; and in summary contempt proceedings in all
trial courts except municipal courts;

(2) to review final decisions or actions of any state
administrative agency or officer, and to review the validity
of any rule promulgated by such agency or officer excepting
matters prescribed by R. 8:2 (tax matters) and matters gov-
erned by R. 4:74-8 (Wage Collection Section appeals), except
that review pursuant to this subparagraph shall not be main-
tainable so long as there is available a right of review
before any administrative agency or officer, unless the
interest of justice requires otherwise;

(3) in such cases as are provided by law.

Final judgments of a court, for appeal purposes, shall
also include those referred to by R. 4:42-2 (certification of

interlocutory order), R. 4:53-1 (order appointing statutory or

liquidating receiver), R. 5:8-6 (final custody determination

in bifurcated matrimonial action), and R. 5:10-6 (order on

preliminary hearing in adoption action).

_..42...



(b) ...no change

Note: Source - R.R. 2:2-1(a)(b)(c)(d)(f)(g), 2:2-4,
2:12-1, 3:10-11, 4:88-7, 4:88-8(a) (first sentence), 4:88-10
(first sentence), 4:88-14, 6:3-11(a). Paragraph (a) amended
July 14, 1972 to be effective September 5, 1972; paragraph (b)
amended November 27, 1974 to be effective April 1, 1975;
caption and paragraph (a) amended June 20, 1979 to be effec-
tive July 1, 1979; paragraph (a) amended July 8, 1980 to be
effective July 15, 1980; paragraph (a) amended July 15, 1982
to be effective September 13, 1982; paragraph (a)(l) amended
July 22, 1983 to be effective September 12, 1983; paragraph
(a) amended December 20, 1983 to be effective December 31,
1983; paragraph (b) amended July 26, 1984 to be effective
September 10, 1984; paragraph (a) amended
to be effective .
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2:5-1. Notice of Appeal; Order in Lieu Thereof; Case

Information Statement

.. .no change
.. .no change
. . .no change
.no change
. ..no change

. .no change

cEEREEE

. ..no change

(h) Attorney General and Attorneys for Other Governmen-

tal Bodies. If the validity of a [statute, executive order,

franchise or constitutional provision] State constitutional

provision or of a statute, rule, requlation, executive order

or franchise of this State is questioned on an appeal, the

party raising the question shall mail notice of the appeal to
the Attorney General unless he or she is a party to the appeal
or has received notice of the action in the court below. If
the validity of an ordinance, regulation or franchise of a
governmental subdivision, affecting the public interest, is
questioned on an appeal, the party raising the question shall
mail notice of the appeal to the attorney or chief legal
officer of such subdivision unless he or she is a party to the
appeal or has received notice of the action in the court
below. The notice shall specify the provision thereof that is
chailenged and shall be mailed within 5 days after the filing

of the notice of appeal, but the appellate court shall have
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jurisdiction of the appeal notwithstanding a failure to give
the notice required by this rule.

Note: Source - R.R. 1:2-8(a) (first, second and fifth
sentences) (b) (c) (d) (h), 1:4-3(a) (second sentence),
4:61-1(d), 4:88-8 (second sentence), 4:88-10 (second, third
and fourth sentences), 6:3-11(b), 7:16-3. Paragraph (f)
amended and paragraph (h) adopted July 7, 1971 to be effective
September 13, 1971; paragraphs (a), (b), (e) and (f) amended
June 29, 1973 to be effective September 10, 1973; paragraph
(a) amended October 5, 1973 to be effective immediately; para-
graphs (a) and (b) amended November 27, 1974 to be effective
April 1, 1975; paragraphs (b) and (f) amended July 29, 1977 to
be effective September 6, 1977; paragraph (f) amended July 24,
1978 to be effective September 11, 1978; paragraph (e) amended
and paragraph (f)(1) adopted and (f)(2) amended July 16, 1981
to be effective September 14, 1981; paragraph (d) amended
December 20, 1983 to be effective December 31, 1983; para-
graphs (a), (f) and (g) amended March 22, 1984, to be effec-
tive April 15, 1984; caption, paragraphs (a), (b), (e), (£f)(1)
and (f)(2) amended November 1, 1985 to be effective January 2,
1986; paragraphs (f)(l) and (f) (2) amended November 7, 1988
to be effective January 2, 1989; paragraph (h) amended

to be effective .
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2:5-2. Deposits for Costs; Application for Dismissal for

Default
In all civil appeals the appellant shall, within 30 days

after filing the notice of appeal or after entry of an order

granting leave to appeal, deposit with the clerk of the

appellate court $300 to answer the costs of the appeal. [On
the filing of a motion for leave to appeal in a civil action,
the applicant shall deposit with the clerk of the appellate
court $300 to answer the costs of the application and the
costs of the appeal if leave is granted.] The party making
the deposit shall give notice thereof to all other interested
parties. If the deposit is not made within the time stated
herein the appeal [or application for leave to appeal] may be
dismissed with costs on the application of any parfy. No
deposit for costs shall be required where an appeal is taken
[or application for leave to appeal is made] by the State or
any agency, officer or political subdivision thereof, or by an
appellant who has filed a supersedeas bond or made a deposit
in lieu thereof pursuant to R. 1:13-3(c), or if leave is
granted to appeal as an indigent pursuant to R. 2:7-1.

Note: Source -- R.R. 1:2-10, 2:2-3(b), 2:2-5 amended.

July 16, 1981 to be effective September 14, 1981; amended
to be effective .
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2:5-3. Preparation and Filing of Transcript; Statement of

Proceedings; Prescribed Transcript Request Form

(a) Reguest for Transcript; Prescribed Form. Except as

otherwise provided by R. 2:5-3(c), if a verbatim record was
made of the proceedings before the court, agency or officer
from which the appeal is taken, the appellant shall, no later
than the time of the filing and service of [his] the notice of
appeal, serve a request for the preparation of an original and
copy of the transcript, as appropriate, (1) upon the reporter
who recorded the proceedings and upon the reporter supervisor
for the county if the appeal is from a judgment of the Superi-
or Court, or (2) upon the clerk of the court if the appeal is
from a judgment of the Tax Court or a municipal court, or (3)
upon the agency or officer if the appeal is from administra-
tive action. The appellant may, at the same time, order from
the reporter, court clerk, or agency the number of additional
copies [he will be] required by R. 2:6-12 to file and serve.
If the appeal is from an administrative agency or officer
which has had the verbatim record transcribed, such transcript
shall be made available to the appellant on [his] request for
reproduction for filing and service. The request for tran-
script shall state the name of the judge or officer who heard
the proceedings, the date or dates of the trial or hearing and
shall be accbmpanied by a deposit as required by R. 2:5-3(d).
The request for transcript shall be in a form prescribed by

the Administrative Director of the Courts. A copy of the
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request for transcript shall be mailed to all other interested
parties[,] and to the clerk of the appellate court [and to the
Chief, Court Reporting Services, Administrative Office of the
Courts]. The provisions of this paragraph shall not apply if
the original and first carbon of the transcript have already
been prepared and are on file with the court.

(b) ...no change

(¢) ...no change

(d) ...no change

(e) Preparation and Filing. The court reporter, clerk,

or agency, as the case may be, shall promptly prepare or
arrange for the preparation of the transcript in accordance
with standards fixed by the Administrative Director of the
Courts. The person preparing the transcript shall deliver the
original to the appellant and a copy to the court reporter
supervisor in the case of an appeal from the Superior Court,
to the clerk df the court in the case of an appeal from the
Tax Court or a municipal court, or to the agency in the case
of an administrative appeal. The person preparing the tran-
script shall also forthwith notify all parties of such deliv-
eries. When the last volume of the entire transcript has been
delivered to the appellant, the court reporter supervisor,
clerk or agency, as the case may be, shall certify its deliv-
ery on a form to be prescribed by the Administrative Director
of the Courts. That transcript delivery certification and a

complete set of the transcripts shall be forwarded immediately

_48..




to the clerk of the court to which the appeal is being taken.
A copy of the certification shall also then be sent to the
appellant [and the Chief, Court Reporting Services, Admin-
istrative Office of the Courts]. The appellant shall serve a
copy of the certification on all other parties within seven
days after receipt and, if the appeal is from the conviction
of an indictable offense, on the New Jersey Division of
Criminal Justice, Appellate Section. The appellant shall file
proof of such service with the clerk of the court to which the
appeal has been taken.

(f) ...no change

Note: Source -- R.R. 1:2-8(e) (first, second, third,
fourth, sixth and seventh sentences), 1:2-8(g), 1:6-3, 1:7-
1(f) (fifth sentence), 3:7-5 (second sentence), 4:44-2 (second
sentence), 4:61-1(c), 4:88-8 (third and fourth sentences),
4:88-10 (sixth sentence). Paragraphs (a)(b)(c) and (d)
amended July 7, 1971 to be effective September 13, 1971;
paragraphs (b) and (d) amended July 14, 1972 to be effective
September 5, 1972; paragraph (c) amended June 29, 1973 to be
effective September 10, 1973; caption amended and paragraph
(a) caption and text amended July 24, 1978 to be effective
September 11, 1978; paragraphs (c) and (d) amended July 16,
1981 to be effective September 14, 1981; paragraph (e) amended
November 1, 1985 to be effective January 2, 1986; paragraph
(a) amended, paragraph (d) caption and text amended, former
paragraph (e) redesignated paragraph (f), and paragraph (e)
caption and text adopted November 7, 1988 to be effective
January 2, 1989; paragraphs (a) and (e) amended

to be effective .
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2:6-2. Contents of Appellant's Brief

. .no change
.. .no change

. . .no change

EEEE

Respondent/Cross Appellant's Brief. The respon-

dent/cross appellant shall file a single brief both addressing

the cross appeal and answering the appellant's brief.

Note: Source - R.R. 1:7-1(a)(b)(d)(e)(g); amended July
29, 1977 to be effective September 6, 1977; paragraph (a)
amended, former paragraphs (a)(b)(c) and (e) redesignated
subparagraphs (1)(2)(3) and (5), subparagraph (4) and para-
graphs (b) and (c) adopted July 24, 1978 to be effective
September 11, 1978; paragraph (b) amended -January 10, 1979 to
be effective immediately; paragraph (a) amended July 16, 1981
to be effective September 14, 1981; paragraph (b) amended July
15, 1982 to be effective September 13, 1982; paragraph (a)(5)
amended November 1, 1985 to be effective January 2, 1986;
paragraphs (a) and (b) amended November 2, 1987 to be effec-
tive January 1, 1988; paragraph (a) amended November 7, 1988
to be effective January 2, 1989; new paragraph (d) added

to be effective .
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2:6-4. Contents of Respondent's Brief; Statement in Lieu

of Brief; Responsibility to File

.. .no change
. .no change
.. .no change
.. .no change

Appellant/Cross Respondent's Brief. On a Ccross

EEEEE

appeal, the brief of the appellant/cross respondent answering

the points raised in support of the cross appeal shall also

include a reply brief, if any is deemed necessary.

Note: Source -- R.R. 1:7-4(a)(1l)(2)(4)(5)(7)(b); text
deleted and paragraphs (a)(b)(c) and (d) adopted July 29, 1977
to be [effected] effective September 6, 1977; paragraph (a)
amended July 24, 1978 to be effective September 11, 1978;
paragraphs (a)(b)(c) and (d) amended November 2, 1987 to be
effective January 1, 1988; paragraph (e) adopted

to be effective
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2:6-6. Covers of Briefs and Appendices

Except as otherwise provided by R. 2:6-2(b), covers of
briefs and appendices shall be as follows:
(a) ...no change

(b) Color[; Weight]. The covers of appellant's brief

and appendix, respondent's brief and appendix, and appellant’'s
reply brief and appendix shall be white, blue and buff,

respectively. On a cross appeal, the respondent/cross appel-

lant's brief filed pursuant to R. 2:6-2(d) shall have a blue

cover, and the appellant/cross respondent's response thereto,

filed pursuant to R. 2:6-4(e), shall have a buff cover, as

shall any permitted subsequent brief of any other party.

Covers of all briefs and appendices shall be of a firm materi-
al but not glassine.

Note: Source - R.R. 1:7-6(a) (b) (c) (d) (e) (f).
Paragraph (b) amended July 7, 1971 to be effective September
13, 1971; first sentence adopted July 24, 1978 to be effective
September 11, 1978; paragraph (b) amended
to be effective
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2:6-7. Length of Briefs

The initial briefs of parties shall not exceed [50 pages
if printed or] 65 pages [if typed or otherwise reproduced] and
reply briefs shall not exceed [15 pages if printed or] 20

pages [if typed or otherwise reproduced]. The brief of a

respondent/cross appellant filed pursuant to R. 2:6-2(d) shall

not exceed 90 pages, and the brief of an appellant/cross

respondent filed pursuant to R. 2:6-4(e) shall not exceed 65

pages. These page limitations shall be exclusive of tables of
contents and citations and may be relaxed by leave of court.
Note: Source - R.R. 1:7-7; amended November 7, 1988 to

be effective January 2, 1989; amended to
be effective .
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2:6-10. Format of Briefs and Other Papers

All briefs, appendices, petitions, motions, transcripts
and other papers may [either] be [printed or] reproduced by
any [other] method capable of providing plainly legible
copies.[, such as typed carbon copies, mimeograph, multigraph,
multilith, ditto, photocopy or electrostatic copies.] Paper
shall be of good quality, opaque and unglazed. Coated paper
may be used. Where the method of reproduction permits, color
of paper shall be India eggshell. Copy may be printed on both
sides provided duplicating or text paper of not less than 50
lb. weight is used. [If copy is typed, type size shall be
pica or larger and double spaced.] Papers [if printed shall
be approximately 6 inches by 9.25 inches and if otherwise
reproduced] shall be approximately 8.5 inches by 11 inches

and shall contain no more than 26 double-spaced lines of no

more than 65 characters including spaces, each of no less than

10-point type. Footnotes and indented quotations may, how-

ever, be single-spaced. Margins shall be approximately one

inch. The stenographic transcript or other papers on file or
in evidence may be reproduced without retyping in which event
the page size, but not the margin requirements, shall be

observed. Papers shall be securely fastened, either bound

along the left margin or stapled in the upper lefthand corner.

[Papers should be bound or stapled along the left margin or in
the upper lefthand corner.] Covers shall conform to

R. 2:6-6(b).
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PR Note: Source - R.R. 1:7-10. Amended July 7, 1971 to be
i effective September 13, 1971; amended to be
effective .
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2:6-11. Time for Serving and Filing Briefs; Appendices;

Transcript; Notice of Custodial Status

(a) Time Where No Cross Appeal Taken. The transcript

shall be filed pursuant to 2:5-3(e) and served by appellant

within 10 days after the appellant's receipt of a complete

set. Except as otherwise provided by R. 2:9-11 (sentencing
appeals), the appellant shall serve and file [his] a brief and
appendix[, and the transcript,] within 45 days after the
delivery to [him] appellant of the transcript, if a verbatim
record was made of the proceedings below; or within 45 days
after the filing of the settled statement of the proceedings,
if no verbatim record was made of the proceedings below; or
within 45 days of the filing of the notice of appeal if a
transcript or settled statement has been filed prior to a
filing of the notice of appeal or if no transcript or settled
statement is to be filed; or, on an appeal from a state
administrative agency, within the time stated above or within
45 days after the service of the statement of the items
comprising the record on appeal required by R. 2:5-4(b),
whichever is later. The respondent shall serve and file an
answering [his] brief and appendix, if any, within 30 days
after the service of the appellant's brief. The appellant may
serve and file a reply brief within 10 days after the service
of the respondent's brief.

(b) Time Where Cross Appeal Taken. Except as otherwise

provided by R. 2:9-11 (sentencing appeals), if a cross appeal
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has been taken, the party first appealing, who shall be

designated the appellant/cross respondent, shall serve and .

file the first brief and appendix[, and the transcript,]
within 30 days after the service of the notice of cross appeal
or within the time prescribed for appellants by R. 2:6-11(a),
whichever is later. Within 30 days after the service of such
brief[,] and appendix [and transcript], the [opposing party]

respondent/cross appellant shall serve and file an answering

brief and appendix, if any, which shall also include therein

the points and arguments on the cross appeal [his answering

brief and appendix, if any, which shall also include therein
the points and arguments on his own appeal.] Within 30 days
thereafter, the [party filing the first brief and appendix
shall serve and file his reply brief, which shall also include
the points and arguments answering the opposing party's

brief.] appellant/cross respondent shall serve and file a

reply brief, which shall also include the points and arguments

answering the cross appeal. Within 10 days thereafter, the

[opposing party] respondent/cross appellant may serve and file

a [his] reply brief. No other briefs shall be served or filed

without leave of court. If a cross appeal has been taken, the

appellant/cross respondent shall be responsible for ordering

and filing the transcript pursuant to R. 2:5-3(e) and for

serving it pursuant to paragraph (a) of this rule and

R. 2:6-12(a).

(¢c) ...no change
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(d) ...no change
(e) ...no change

Note: Source -- R.R. 1:7-12(a) (c), 1:10-14(b), 2:7-3.
Paragraph (b) amended by order of September 5, 1969 effective
September 8, 1969; paragraph (a) amended July 7, 1971 to be
effective September 13, 1971; caption and paragraphs (a) and
(b) amended June 29, 1973 to be effective September 10, 1973;

paragraph (a) amended May 8, 1975 to be effective immediate-
ly; paragraphs (c), (d) and (e) adopted July 16, 1981 to be
effective September 14, 1981; paragraphs (a) and (b) amended
and titles of paragraphs (c) (d) and (e) added November 2,
1987 to be effective January 1, 1988; paragraphs (a) and (b)
amended to be effective .
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2:8-1. Motions

(a) Contents; Form of Brief and Appendix. Every motion

shall be accompanied by a brief, conforming either to the
requirements of R. 2:6-2(a) (formal brief) or (b) (letter
brief), and by an appendix and shall be in the form and
[printed or] reproduced as provided by R. 2:6-10. The brief
shall explain clearly the nature of the action, the relief the

moving party seeks and why [he] the moving party is entitled

thereto. It may, for purposes of clarity, summarize pleadings
and other undisputed papers or records which do not accompany
the brief. The appendix shall include the judgment or order
and the opinion or statement of findings and conclusions below
and, where essential, the transcript of the testimony, deposi-
tions or other discovery, pleadings or other portions of the
record, including the portions thereof upon which the movant
should reasonably assume the opposing party will rely. If the
transcript cannot be obtained in time for the motion, an
affidavit may be filed in lieu thereof giving the substance of
such testimony. If the motion is opposed, the opposing party
shall file an answering brief setting forth with equal explic-
itness the grounds of opposition, annexing an appendix con-
taining copies of any papers relied on which are not in the
moving party's appendix. On motion for leave to appeal the
brief shall include argument on the merits of the issues
sought to be appealed. If no opposing brief is filed the

court may consider the motion unopposed. Without leave of the
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court, which may be applied for ex parte, supporting and
answering briefs shall not exceed [20 pages if printed and] 25
pages [if otherwise reproduced or typed], exclusive of tables
of contents, table of citations and appendix.

(b) ...no change

(c) ...no change

{(d) ...no change

(e) ...no change

Note: Source -- R.R. 1:7-10(b), 1:11-1, 1:11-2(a) (b),
1:11-3, 2:11-1, 2:11-2, 2:11-3, 4:61-1(c). Paragraph (a)
amended, paragraph (c) adopted and former paragraph (c)
redesignated (d) July 24, 1978 to be effective September 11,
1978; paragraph (b) amended and paragraph (e) adopted July 16,
1981 to be effective September 14, 1981; paragraph (c) and (d)
amended November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended to be effec-
tive .
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2:11-6. Motion for Reconsideration

(a) Service; Filing; Contents; Arqument. Within 10 days

after entry of judgment, unless such time is enlarged by court
order, a party may apply for reconsideration by serving 2
copies of a motion on counsel for each of the opposing parties
and filing 9 copies thereof with the Supreme Court, or 5
copies thereof with the Appellate Division, as appropriate.
One filed copy shall be signed by counsel. The motion shall
not exceed [20 pages in length if printed and] 25 pages [if
otherwise reproduced or typed,] and shall contain a brief
statement and arqument of the ground relied upon and a cer-
tificate of counsel that it is submitted in good faith and not
for purposes of delay. An answer shall be filed only if
requested by the court, and within 10 days after such request
or within such other time as the court fixes therein. The
motion will not be argued orally.

(b) ...no change

{¢) ...no change

Note: Source - R.R. 1:9-4(a) (b) (c). Caption, para-

graph (a) and paragraph (b) amended November 1, 1985 to be
effective January 2, 1986; paragraph (a) amended

to be effective .
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2:12-2. Certification of Appeals Pending Unheard in

Appellate Division

(a) Filing and Service of Motion. A motion for certifi-

cation of an appeal pending unheard in the Appellate Division
shall be served and filed with the Supreme Court and the
Appellate Division within 10 days after the filing of all
briefs with the Appellate Division. Within 5 days after
service of the motion an opposing party may serve and file a
statement in opposition. The motion and statement shall not
exceed [3 pages each if printed or] 5 pages [if otherwise
reproduced or typed]. Nine copies thereof shall be filed with
the Supreme Court.
(b) ...no change

Note: Source - R.R. 1:10-1A(a), 1:10-14(c); para-
graph (a) amended to be effective

i,

(ot
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2:12-7. Form, Service and Filing of Petition for

Certification

(a) Form and Contents. A petition for certification

shall be in the form of a brief, conforming to the applicable
provisions of R. 2:6 and not exceeding [15 pages if printed
or] 20 pages [if otherwise reproduced or typed,] exclusive of
tables of contents, citations and appendix. It shall contain
a short statement of the matter involved, the question pre-
sented, the errors complained of, the reasons why certifi-
cation should be allowed, and comments with respect to the

Appellate Division opinion. It shall have annexed the notice

of petition for certification; the written opinions of the

courts below; a copy of the transcript of any relevant oral
opinions or statements of findings and conclusions of law and
in the case of a sentencing appeal heard by the Appellate
Division pursuant to R. 2:9-11, the transcript of the oral

argument, which shall be requested from the Chief, Reporting

Services in the Appellate Divison [Supervisor, Sound Recording

Services in the Administrative Office of the Courts]. The
petition shall be signed by petitioner's counsel who shall
certify that it presents a substantial question and is filed
in good faith and not for purposes of delay.

(b) ...no change

Note: Source - R.R. 1:10-9, 1:10-10(a). Paragraph (a)

amended March 5, 1974 to be effective immediately; paragraph
(a) amended November 7, 1988 to be effective January 2, 1989;
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£ paragraph (a) amended January 20, 1989 to be effective Febru-

« ary 1, 1989 paragraph (b) amended June 29, 1990 to be effec-
tive September 4, 1990; paragraph (a) amended

to be effective .
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2:12-8. Respondent's Brief and Petitioner's Reply Brief

The respondent shall, within 15 days of the service of
the petition, serve 2 copies of [his] the brief in opposition
to certification and file 9 copies thereof together with 9

copies of [his] the answering Appellate Division brief and

appendix with the Clerk of the Supreme Court. The brief shall
be direct and concise, shall conform to the applicable provi-
sions of R. 2:6 and shall not exceed'[ls pages if printed or]
20 pages [if otherwise reproduced or typed], exclusive of
tables of contents, citations and appendix. Within 10 days of
such service, the petitioner may serve 2 copies and file 9
copies of a reply brief not exceeding [9 pages if printed or]
10 pages [if otherwise reproduced or typed], exclusive of

tables of contents, citations, and appendix.

Note: Source - R.R. 1:10-11, 1:10-12; amended
to be effective .
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L. Proposed Amendments to R. 3:19-2 -~ Acquittal by

Reason of Insanity

In response to I.M.O. Commitment of Edward S., 118 N.J.

118 (1990), a joint subcommittee of the Criminal Practice and
Civil Practice Committees, chaired by the Hon. Barbara
Villano, was formed to consider whether any rule changes were
necessitated by the decision. Edward S. holds that a review
hearing of a person charged with murder, where the original
commitment was based on a verdict of not guilty by reason of
insanity, should be conducted in open court, absent compelling
reasons for an in camera proceeding. At pbresent, R. 4:74-7(e)
calls for all review hearings to be held in camera.

The joint subcommittee proposes amending R. 3:19-2 to
provide for review hearings of defendants acquitted by reason
of insanity to be held in open court unless good cause is
shown for an in camera hearing. See section I.EE., below, for
the proposed companion amendment to R. 4:74-7(e).

The proposed amendments to R. 3:19-2 read as follows:
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3:19-2, Acquittal by Reason of Insanity

If a defendant interposes the defense of insanity and
[the defendant] is acquitted after trial on that ground, the
verdict and judgment shall so state.

[Upon the return of a verdict of "Not Guilty by Reason of
Insanity" or entering of judgment to that effect by a court
sitting without a jury, t ]The procedure for disposition of the
defendant shall be as provided by N.J.S.A. 2C:4-8 and 2C:4-9

and by R. 4:74-7, except that all hearings pursuant to R.

4:74- 7(e) shall be in open court unless good cause is shown

for a hearing in camera.

Note: Source -- R.R. 3:7-9(e); amended August 28, 1979
to be effective September 1, 1979; amended
to be effective
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M. Proposed Amendments to Rules 4:4-3, 4:4-4 and

4:4-7 -- re Service of Process

In the 1988-90 committee term, Philip Geron, President of
Guaranteed Subpoena Service, Inc., had written to many judges,
the Administrative Director and the Committee proposing a rule
change to permit private service of process as an option for

attorneys and litigants. (At present, although there is no

L‘("‘j)legislative prohibition against private service, the rules

permit such service only with a court order, or if an acknowl-

q,@ edgement of service is obtained from the defendant .y In

discussion, several members noted that private service might
be cheaper and more efficient than Sheriff's service and that
healthy competition might improve Sheriff's service. However,
the Committee had no hard information on how long Sheriff's
service took in the various counties and had no sense that the
bar believed such service to be inefficient. Other members
observed that Sheriffs, who are constitutional officers, are
on the public payroll and thus may be more accountable to>
provide efficient service than a private company. Also to be
considered is the theory that the defendant will be more
likely to be impressed with the gravity of the event if
service is made by a uniformed officer.

As reported in the 1990 Report to the Supreme Court, the
Committee voted against any change in the rules, at that time,

to permit the option of private service of process. .
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The issue was raised again in the current term.
Mr. Geron, who also serves as Director of the National Consta-
bles Association, requested an amendment to R. 4:4-3 to permit
service of process by municipal constables.

Committee members eéxpressed some dissatisfaction with
service by Sheriff's officers. Many serve process only during
normal business hours; thus, it may be fairly easy for defen-
dants to avoid service. The consensus was that the entire
area of service of initial process should be studied, with a
view toward making service procedures more effective. Accord-
ingly, the Subcommittee on Service of Process, chaired by the
Hon. Murry Brochin, was appointed to look into the matter in
more depth.

To address the issues of unauthorized persons serving
process and of possibly dilatory or ineffective Sheriff's
service, the subcommittee recommended, and the full Committee
endorsed, with some revisions, changes to Rules 4:4-3, 4:4-4
and 4:4-7.

As to R. 4:4-3, the Committee seeks to make it clear that
only individuals expressly authorized by court rule to do so
may serve civil process. The change is intended to remove any
confusion that may currently exist as to who may serve pro-
cess.

Further,_the Subcommittee on Service of Process found
some problems -- e.g., delay, service not effected -- with the

current system of personal service by Sheriffs, and that such
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problems have resulted in some members of the bar turning to
private process servers. However, as stated in the subcommit-
tee's report (see Appendix A), the consensus was that "service
of process by uniformed officers under the control of public
officials is preferable to private service of process." No
sweeping changes to this system should be made without under-
taking a survey of Sheriffs and the bar as to the timeliness
and effectiveness of Sheriff's service. The subcommittee will
undertake such a survey (see section V.D., below) and report
its results to the Committee in the 1992-94 term.

In the interim, the subcommittee proposed that if Sher-
iff's service is not effected within 40 days, plaintiff or
plaintiff's attorney be specifically permitted the option of
substituted service by certified or registered and regular
mail. The Committee would expand upon this proposal and so
recommends amending R. 4:4-3 to provide that if the Sheriff
has returned the summons and complaint unserved, or has not
made a return of service within 40 days, plaintiff has the
option of mail service or personal service by any competent
adult not having a direct interest in the case; this option
may be exercised without court order.

The Committee also would amend R. 4:4-4 to make reference
to the new service provision of R. 4:4-3 and R. 4:4-7 to deal
with the effect of the proposed change to R. 4:4-3 on the

return of service procedure.
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The 11/4/91 report of the Subcommittee on Service of
Process is attached as Appendix A.
The proposed amendments to Rules 4:4-3, 4:4-4 and 4:4-7

read as follows:

Y
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4:4-3. By Whom Served; Copies
(a) Generally. Summonses and writs shall be served,

together with a copy of the complaint, by the sheriff [or
other officer authorized by law] or by a person specially

appointed by the court for that purpose or by a person other-

wise authorized by these rules. The plaintiff shall furnish

the person making service with the summons and as many copies
thereof, each with a copy of the complaint annexed, as there
are persons to be served, and in Superior Court actions, with
one additional copy of the summons. Wherever service by mail
is permitted by these rules, such mailing may be made by the

attorney or a party appearing pro se. Return of service shall

be made as provided by R. 4:4-7.

(b) Failure of Sheriff's Service. If the sheriff has

returned the summons and complaint to plaintiff or plaintiff's

attorney unserved or if 40 days have elapsed after delivery of

the summons and complaint to the sheriff without plaintiff or

plaintiff's attorney having received a sheriff's return of

service, service may be made within this State (1) personally,

by plaintiff's attorney or the attorney's agent or any other

competent adult not having a direct interest in the litiga-

tion, or (2) by mailing a copy of the summons and complaint by

registered or certified mail, return receipt requested, to the

defendant's usual place of abode or, with postal instructions

to deliver to addressee only, to defendant's place of business

or employment. If the addressee refuses to claim or accept
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delivery of registered or certified mail, service may be made

by ordinary mail addressed to the defendant's usual place of

abode. The party making service may, at the party's option,

make service simultaneously by registered or certified mail

and ordinary mail, and if the addressee refuses to claim or

accept delivery of registered mail and if the ordinary mailing

is not returned, the simultaneous mailing shall constitute

effective service. Return of service shall be made as pro-

vided by R. 4:4-7.

Note: Source - R.R. 4:4-3, 5:5-1(c), 5:2-2; amended
to be effective .




7 4:4-4. Summons; Personal Service; In Personam Jurisdiction.
Service of summons, writs and complaints shall be made as
follows:

(a) Individuals Generally.

(1) Personal Service. Upon an individual other than [an

id( infant] a minor under 14 years of age or an incompetent

: A

{u»“ person, by delivering a copy of the summons and complaint to
1/ U«/'

‘&p (>, [him] the individual personally; or by leaving a copy thereof

/
§((\ ﬂ“m 3 at [his] the dwelling house or usual place of abode with a
Y
i
M’ d‘ﬁ competent member of [his] the household of the age of 14 years
lﬂp y iﬁ 05 or over then residing therein; or by delivering a copy thereof
J 0{/{;’

)g; ﬁ}> to a person authorized by appointment or by law to receive
N

service of process on [his] the individual's behalf; or as

provided by R. 4:4-3(b).

(2) ...no change

;abbc’v-jb) [Infants] Minors Under 14 and Incompetents.

.Y
Aiii D:i;“ /5' (1) [Infants.] Minors. Upon [an infant] a minor under
lif“wM“” 14 years of age, by delivering a copy of the summons and
%L,Jxﬂ@' complaint personally to [his] the minor's father, mother or
SG{v,ﬁth/ guardian of [his] the person or a competent adult member of
#@WV% [his] the household with whom [he] the minor resides[,]; or as
;1 4, [?J provided by R. 4:4-3(b); or if service cannot be made upon any
:;/lﬁ%ﬁgé{ of them, then as provided by court order. The requirement of
iélpuﬁfg R service of process or notice upon a father, mother, guardian
SUYh!LK? or adult, common to more than one [infant] minor defendant in
@@foA/ any action, shall be deemed complied with by service upon such
zfﬁw'
V/t % T - 74 -
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person of one copy of the Summons and complaint or other

notice served.

(2) Incompetents. Upon an incompetent person, by deliv-

ering a copy of the summons and complaint personally to the
guardian of [his] the person or a competent adult member of

[his] the household with whom [he] the incompetent resides;

or, if [he] the incompetent is living in an institution, then

to the director or chief executive officer of the institution;

Oor as provided by R. 4:4-3(b);[,] or if service cannot be made

upon any of them, then as provided by court order; and, unless

the court otherwise orders, also to the incompetent.

{c) ...no change
{d) ...no change
{(e) ...no change
(f) ...no change
{g) ...no change
{(h) ...no change
{i) ...no change

Note: Source--R.R. 4:4-4. Paragraph (a) amended July 7,
1971 to be effective September 13, 1971; paragraphs (a) and
(b) amended July 14, 1972 to be effective September 5, 1972;
paragraph (f) amended July 15, 1982 to be effective September
13, 1982; paragraph (e) amended July 26, 1984 to be effective
September 10, 1984; paragraph (a) amended November 1, 1985 to
be effective January 2, 1986; paragraphs (a), (f) and (g)
amended November 5, 1986 to be effective January 1, 1987;
paragraph (i) amended November 2, 1987 to be effective Janu-
ary 1, 1988; paragraph (e) amended November 7, 1988 to be
effective January 2, 1989; paragraphs (a) and (b) amended

to be effective
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4:4-7, Return

The person serving the process shall make proof of
service thereof on the original process, and in Superior Court
actions also on the copy, and shall promptly file such process
with the court within the time during which the person served
must respond thereto. The proof of service shall state the
name of the person served and the place, mode and date of
service, and a copy thereof shall be forthwith furnished
plaintiff's attorney by the person serving process. If
service is made upon a member of the household pursuant to
R. 4:4-4 that person's name shall be stated in the proof or,
if his or her name cannot be ascertained, the proof shall
contain a description of the person upon whom service was
made. If service is made by a person other than a sheriff,
under-sheriff or deputy sheriff of a county of this State,
proof of service shall be by affidavit. Failure to make proof
of service does not affect the validity of the service. If

service is made pursuant to R. 4:4-3(b), the party making

service shall make proof thereof by affidavit which shall also

include the facts of the sheriff's failure to effect service

and the facts of the affiant's personal knowledge of defen-

dant's place of abode, business or employment. With the proof

shall be filed the affidavit or affidavits of inquiry, if any,
required by R. 4:4-4 and R. 4:4-5. Where service is made by

registered or certified mail and simultaneously by regular
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mail, the return receipt card or the unclaimed registered or
certified mail shall be filed as part of the proof.

Note: Source - R.R. 4:4-7. Amended July 14, 1972 to be
effective September 5, 1972; amended June 29, 1990 to be
effective September 4, 1990; amended
to be effective
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N. Proposed Amendments to R. 4:6-1 -- When Presented

The Committee proposes two changes to R. 4:6-1(a). The
first amendment is in response to an attorney's suggestion
that the exceptions to the 20-day answer period set forth at
the beginning of the rule be enlarged to include R. 4:8-1(b)
(third-party joinder) and R. 4:9-1 (answer to amended com-
plaint), both of which provide for time schedules that are
quite different from that set out in R. 4:6-1. The Committee
concurred with this suggestion and pbroposes amending R. 4:6-1
accordingly.

In addition, the Committee agreed with the suggestion of
the Director of the Division of Law that the State of New
Jersey be given 60 days (instead of the usual 20) to respond
to a foreclosure complaint. Pursuant to federal statute,
28 U.S.C. § 2410, the United States of America receives 60
days to answer in foreclosure actions. The Committee deter-
mined that that extended period would be appropriate as well
for the State of New Jersey, which is experiencing increasing
difficulty in responding in timely fashion to the explosion of
foreclosure complaints (some 200 monthly) in which the State
is a named defendant. The attached proposed amendment
reflects this suggestion. See section I.CC., below, for the
proposed companion amendment to R. 4:64-1(q).

The proposed amendments to R. 4:6-1(a) read as follows:
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4:6-1. When Presented

(a) Time; Presentation. Except as otherwise provided by

R. 4:7-5(c) (crossclaims), 4:8-1(b) (third-party joinder),

4:9-1 (answer to amended complaint), and 4:64-1(g) (governmen-

tal answer in foreclosure actions), the defendant shall serve

an answer, including therein any counterclaim, within 20 days
after service of the summons and complaint on that defendant
but that time shall be enlarged to 35 days (1) if service is
made by mail, publication, or posting, or (2) if the defendant
is served outside this State by any mode, or (3) if service is
made on defendant by service on a registered, statutory or
court appointed agent. If service is made as provided by court
order, pursuant to R. 4:4-4(i), the time for service of the
answer may be specified therein. Service by mail shall be
complete upon mailing of the ordinary mail. If no ordinary
mailing is made, service shall be deemed complete upon the
date of the acceptance of the registered or certified mail.
A party served with a pleading stating a counterclaim or
crossclaim against that party shall serve an answer thereto
within 20 days after the service upon that party. A reply to
an answer, where permitted, shall be served with 20 days after

service of the answer.

(b) ...no change
(¢) ...no change
(d) ...no change



Note: Source -- R.R. 4:12-1(a)(b)(c) (e), 4:96-2(c);
paragraph (a) amended July 29, 1977 to be effective Septem-
ber 6, 1977; paragraph (a) amended November 1, 1985 to be
effective January 2, 1986; paragraph (a) amended November 5,
1986 to be effective January 1, 1987; paragraph (a) amended
June 29, 1990 to be effective September 4, 1990; paragraph (a)
amended to be effective .
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O. Proposed Amendments to Rules 4:7-1, 4:30A and

4:64-5 —- re Application of Entire Controversy Doc-

trine in Foreclosure Actions

In its 1990 Report to the Supreme Court, the Committee
recommended amending Rules 4:7-1, 4:27-1, 4:28-1, 4:29-1 and
4:30, and adopting new R. 4:30A, to clarify for Practitioners

the effect of Cogdell v. Hospital Center at Orange, 116 N.J. 7

(1989). 1In that case, the Supreme Court concluded that "the
entire controversy doctrine appropriately encompasses the
mandatory joinder of parties”, and called for the rule on
party joinder (R. 4:28) to be amended consistent with the
application of the entire controversy doctrine as set forth in
the opinion. The centerpiece of the group of proposed amend-
ments -- all of which were adopted effective September 4, 1990
T~ was R. 4:30A, which was intended to alert attorneys to the
consequences of failure to join claims or persons required to
be joined by the entire controversy doctrine.

The new amendments and rule had an unexpected effect on
foreclosure practice, apparently resulting in the joinder of
multiple non-germane claims to the underlying foreclosure
action. As a consequence, the processing and disposition of
foreclosure cases, which have seen a dramatic increase in the
current economic climate, have slowed significantly.

In response to numerous inquiries from the banking com-
munity and its counsel, and to an urgent request for relief

from the Chief of the Office of Foreclosure, the Committee
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proposes amendments to Rules 4:7-1 and 4:30A, and adoption of
new R. 4:64-5, to make it clear that the entire controversy
doctrine does not require the joinder of non-germane claims in
a foreclosure complaint. The proposal was developed with the
assistance of the Chief of the Office of Foreclosure and with
consideration of the views of the banking community.

Because of the urgency of the problem, the Committee has
asked that the Supreme Court issue an order relaxing R. 4:30A
to exempt non-germane claims from inclusion in foreclosure
actions, pending consideration of appropriate rule amendments
in the normal cycle.

The proposed amendments to Rules 4:7-1, 4:30A and 4:64-5

read as follows:
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4:7-1. Mandatory or Permissive Counterclaims

Except as otherwise provided by R. 4:64-5 (foreclosure

actions) and R. 4:67-4 (summary actions) [and except in

foreclosure actions (in which only germane counterclaims may
be pleaded) ], a pPleading may state as a counterclaim any claim
against the opposing party whether or not arising out of the
transaction or occurrence that is the subject matter of the
opposing party's claim. A defendant, however, either failing
to comply with R. 4:30A (entire controversy doctrine) or
failing to set off a liquidated debt or demand or a debt or
demand capable of being ascertained by calculation, shall
thereafter be precluded from bringing any action for such
claim or for such debt or demand which might have been so set
off.

Note: Source -- R.R. 4:13-1. Amended July 16, 1979 to
be effective September 10, 1979; amended June 29, 1990 to be

effective September 4, 1990; amended to
be effective

_83_




RULE 4:30A. ENTIRE CONTROVERSY DOCTRINE

Non-joinder of claims or parties required to be joined by
the entire controversy doctrine shall result in the preclusion
of the omitted claims to the extent required by the entire

controversy doctrine, except as otherwise provided by

R. 4:64-5 (foreclosure actions) and R. 4:67-4(a) (leave

required for counterclaims or cross-claims in summary

actions).
Note: Adopted June 29, 1990 to be effective September 4,
1990; amended to be effective
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4:64-5. [Order of Proceedings] Joinder of Claims in Fore-

closure.

Unless the court otherwise orders on notice and for good

cause shown, claims for foreclosure of mortgages shall not be

Jjoined with non-germane claims against the mortgagor or other

persons liable on the debt. Only germane counterclaims and

Cross-claims may be pleaded in foreclosure actions without

leave of court. Non-germane claims shall include, but not be

limited to, claims on the instrument of obligation evidencing

the mortgage debt, assumption agreements and guarantees. A

defendant who chooses to contest the validity, priority or

amount of any‘alleged prior encumbrance shall do so by filing

a cross-claim against that encumbrancer, if a co-defendant,

and the issues raised by the cross-claim shall be determined

upon application for surplus money pursuant to R. 4:64-3,

unless the court otherwise directs.

Note: Adopted to be
effective .

_85_




P. Proposed Amendments to R. 4:7-5 -- Cross-Claim

Against Co-Party; Claim for Contribution or Claim

for Indemnity

In Younqg v. Latta, 123 N.J. 584 (1991), the Court held

that credit is available in every case in which there are
multiple defendants, whether or not a cross-claim for contri-
bution has been filed, and asked the Civil Practice Committee
to draft the rule amendments necessary to accommodate the
decision. Accordingly, the Committee proposes amending

R. 4:7-5(c) to reflect the holding in Young v. Latta.

The proposed amendments to R. 4:7-5(c) read as follows:
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4:7-5, Cross-Claim Against Co-party; Claim for Contribu-

tion or Claim for Indemnity

(a) ...no change
(b) ...no change

(¢) Time for Assertion. Cross-claims may be asserted by

any defendant as of right within 90 days after service upon

[him] the defendant of the original complaint or after service

of the complaint upon the party against whom the cross-claim
is asserted, whichever is later. A Cross-claim may be there-
after asserted only by leave of court, which shall be freely
given. A copy of the proposed cross-claim shall be annexed to

the notice of motion seeking such leave. A non-settling

defendant's failure, however, to have asserted a cross-claim

for contribution against a settling defendant shall not

preclude either an allocation of a percentage of negligence by

the finder of fact against the settling defendant or a credit

in favor of the non-settling defendant consistent with that

allocation, provided plaintiff was fairly apprised prior to

trial that the liability of the settling defendant remained an

issue and was accorded a fair opportunity to meet that issue

at trial.

Note: Source -- R.R. 4:13-6(a) (b); paragraph (b) amended
November 27, 1974 to be effective April 1, 1975; paragraphs
(a) and (b) amended July 16, 1979 to be effective Septem-
ber 10, 1979; paragraph (a) amended July 18, 1990 to be
effective September 4, 1990; paragraph (c) amended

to be effective .
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Q. Proposed Amendments to R. 4:10-2 -- Scope of

Discoverx

The Committee recommends amending R. 4:10-2(e), as
proposed by the Subcommittee on the Discovery of Experts,
which was chaired by the Hon. Leonard Arnold, to clarify who
pays the costs associated with the preparation of an expert
witness for deposition.

The proposed amendments to R. 4:10-2(d) read as follows:
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4:10-2. Scope of Discovery

Unless otherwise limited by order of the court in accor-

dance with these rules, the scope of discovery is as follows:

(a) ...no change

(b) ...no change

(c) ...no change

{d) Trial Preparation; Experts. Discovery of facts

known and opinions held by experts, otherwise discoverable
under the provisions of R. 4:10-2(a) and acquired or developed
in anticipation of litigation or for trial, may be obtained
only as follows:

(1) ...no change

{2) Unless the court otherwise orders, an expert whose
report is required to be furnished pursuant to subparagraph

(1) may be deposed as to [his] the opinion[s] stated therein

at a time and place [convenient for him] as provided by
R. 4:14-7(b)(2). The party taking the deposition shall pay
the expert or treating physician a reasonable fee for [his]
the appearance, to be determined by the court if the parties
and the expert or treating physician cannot agree on the

amount therefor. The fee for the witness's preparation for

the deposition shall, however, be paid by the proponent of the

witness.
(3) ...no change

Note: Source -- R.R. 4:16-2, 4:23-1, 4:23~9, 5:5-1(f).
Amended July 14, 1972 to be effective September 5, 1972
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(paragraphs (d
(d)(2) amended

)(1) and (2) formerly in R. 4:17-1); paragraph

to be effective
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R. Proposed Amendments to Rules 4:11-1 and 4:18-1 --

re Pre-Litigation Discovery

A Committee member suggested a rule authorizing pre-
litigation inspection of premises on which an accident has
occurred. The need arises not only for people who may want to
sue but also for those who anticipate being sued.

The Committee agreed that a right to any kind of pre-
litigation discovery should be explicit in the rules, and
recommends amending R. 4:11-1, which perpetuates the common
law action for discovery, and R. 4:18-1.

The proposed amendments to Rules 4:11-1(a) and (c) and

4:18-1(c) read as follows:
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4:11-1, Before Action

(a) Petition. A person who desires to perpetuate his or

her own testimony or that of another person or preserve any

evidence or to inspect documents or property or copy documents

pursuant to R. 4:18-1 may file a verified petition, seeking an

appropriate order, entitled in the petitioner's name, showing:

(1) that [he] the petitioner expects to be a party to an

action cognizable in a court of this State but is presently
unable to bring it or cause it to be brought; (2) the subject

matter of such action and [his] the petitioner's interest

therein; (3) the facts which [he] the petitioner desires to

establish by the proposed testimony or evidence and [his] the

reasons for desiring to perpetuate or inspect it; (4) the

names or a description of the persons [he] the petitioner

expects will be opposing parties and their addresses so far as
known; [and] (5) the names and addresses of the persons to be
examined and the substance of the testimony which [he] the

petitioner expects to elicit from each; and (6) the names and

addresses of the persons having control or custody of the

documents or property to be inspected and a description

thereof. [The petition shall ask for an order preserving the
evidence or authorizing the petitioner to take the depositions
of the persons to be examined named therein, for the purpose
of perpetuating their testimony. ]

(b) ...no change
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(¢) Order and Examination. If the court finds that the

perpetuation of the testimony or evidence or the inspection

may prevent a failure or delay of justice, it shall make an
order designating or describing the evidence to be preserved,

or the documents or property to be inspected or the persons

whose depositions may be taken and specifying the subject
matter of the examination and whether the depositions shall be
taken upon oral examination or written interrogatories. The

depositions or inspection may then be taken in accordance with

these rules; and the court may make such orders as are pro-
vided for by R. 4:18 and R. 4:19.
(d) ...no change

Note: Source -- R.R. 4:17-1. Paragraphs (c) and (d)
amended July 14, 1972 to be effective September 5, 1972;
paragraphs (a) and (c) amended July 16, 1981 to be effective
September 14, 1981; paragraphs (a) and (c) amended

to be effective .
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4:18-1. Production of Documents and Things and Entry Upon

Land for Inspection and Other Purposes; Pre-

Litigation Discovery

(a) ...no change
(b) ...no change

{c) Persons Not Parties. This rule does not preclude an

independent action against a person not a party for production
of documents and things and permission to enter upon land.

Pre-litigation discovery within the scope of this rule may

also be sought by petition pursuant to R. 4:11-1.

Note: Source -- R.R. 4:24-1. Former rule deleted and
new R. 4:18-1 adopted July 14, 1972 to be effective September
5, 1972; rule caption and paragraph (c) amended

to be effective .
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S. Proposed Amendments to R. 4:14-7 -- Subpoena for

Taking Depositions

In accordance with the recommendations of the Subcommit-
tee on the Discovery of Experts, the Committee proposes two
major amendments to this rule. The first would add a new
subsection to R. 4:14-7(b) specifically to govern the deposi-
tion of expert witnesses and treating physicians, as opposed
to fact witnesses. The second proposed amendment deals with
the problem of an expert producing privileged information --
e.g., by mailing it to the attorney seeking the deposition --
on the basis of a subpoena that may subsequently be quashed.
Under the proposed amendment, the subpoena would state that
the evidence shall not be produced or released until the
deposition date.

The proposed amendments to R. 4:14-7(b) and (c¢) read as

follows:
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4:14-7. Subpoena for Taking Depositions

(a) ...no change

(b) Time and Place of Examination by Subpoena; Witness'

Exgenses .

(1) Fact Witnesses. A resident of this State subpoenaed

for the taking of a deposition may be required to attend an
examination only at a reasonably convenient time and only in
the county of this State in which he or she resides, is
employed or transacts [his] business in person, or at such
other convenient place fixed by court order. A nonresident of
this State subpoenaed within this State may be required to
attend only at a reasonably convenient time and only in the
county in which he or she is served, at a place within this
State not more than 40 miles from the place of service, or at
such other convenient place fixed by court order. The party
subpoenaing a witness, other than one subject to deposition on

notice, shall reimburse [him] the witness for the out-of-

pocket expenses and loss of pay, if any, incurred [by him] in
attending at the taking of depositions.

(2) Expert Witnesses and Treating Phvsicians. If the

expert or treating physician resides or works in New Jersey

residence or place of businesg?\xhe party taking the deposi-

1)
%

& 0
tion shall pay for the witneis':ttavel time and expenses. If
1

/
the expert or treating physic does not reside or work in

New Jersey, the proponent of the witness shall either (A)
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produce the witness, at the proponent's expense, in the county

in which the action is pending or at such other place in New

Jersey upon which all parties shall agree, or (B) pay all

reasonable travel and lodging expenses incurred by all parties

in attending the witnessf&;ht—of—state deposition.

(¢) Notice; Limitations. A subpoena commanding a person

to produce evidence for discovery purposes may be issued only
to a person whose attendance at a designated time and place
for the taking of [his] a deposition is simultaneously com-

pelled. The subpoena shall state that the subpoenaed evidence

shall not be produced or released until the date specified for

the taking of the deposition and that if the deponent is

notified that a motion to quash the subpoena has been filed,

the deponent shall not produce or release the subpoenaed

evidence until ordered to do so by the court or the release is

consented to by all parties to the action. [The party issuing

the subpoena shall serve a copy thereof on all other parties
no less than 10 days prior to the date therein scheduled and

all parties] The subpoena shall be simultaneously served no

less than 10 days prior to the date therein scheduled on the

witness and on all parties, who shall have the right at the

taking of the deposition to inspect and copy the subpoenaed
evidence produced. If evidence is produced by a subpoenaed
witness who does not attend the taking of the deposition, the
parties to whom the evidence is so furnished shall forthwith

provide notice to all other parties of the receipt thereof and
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of its specific nature and contents, and shall make it avail-
able to all other parties for inspection and copying.

Note: Source ~-- R.R. 4:20-1 (last sentence),
4:46-4(a)(b). Paragraphs (a) and (b) amended July 14, 1972 to
be effective September 5, 1972; paragraph (c) adopted November
5, 1986 to be effective January 1, 1987; paragraph (b) recap-
tioned paragraph (b) (1) and amended, paragraph (b)(2) adopted
and paragraph (c) amended to

be effective .
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T. Proposed Amendments to R. 4:21A-1 -- Actions Sub-

ject to Arbitration; Notice and Scheduling of Arbi-

tration

Both the Arbitration Advisory Committee and the Confer-
ence of Civil Presiding Judges recommended amending
R. 4:21A-1, to raise to $4,500 (from $2,500) the medical
specials threshold for removal of auto negligence and personal
injury cases from the statutory arbitration programs. The
reason for this recommendation is that the lower threshold
permits cases to be removed from the programs that may in fact
be arbitrable under the legislative mandate. The Committee
endorsed this proposal.

The proposed amendments to R. 4:21A-1 read as follows:
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4:21A-1. Actions Subject to Arbitration; Notice and

Scheduling of Arbitration

(a) Mandatory Arbitration.

(1) Automobile Negligence Actions. All tort actions

arising out of the operation, ownership, maintenance or use of
an automobile in which the amount in controversy, as hereafter
defined, does not exceed $15,000 shall be submitted to arbi-
tration in accordance with these rules. For purposes of these
rules, the amount in controversy includes non-economic loss
and uncompensated economic loss, except uncompensated property
damage claims. The amount in controversy shall be presumed to
be less than $15,000 if plaintiff's total medical expenses, as
reported by his or her attorney in accordance with case man-
agement or screening procedures in the vicinage of venue, do
not exceed [$2,500ytgL§gg.

(2) Other Personal Injury Actions. All actions for

personal injury not arising out of the operation, ownership,
maintenance or use of an automobile in which the amount in
controversy, as hereafter defined, does not exceed $20,000
shall be submitted to arbitration in accordance with these
rules. For purposes of these rules, the amount in controversy
includes non-economic loss and uncompensated economic loss,
except uncompensated property damage claims. The amount in
controversy shall be presumed to exceed $20,000 if the cause
of action involves medical malpractice, products liability, a

toxic tort or intentional tort or if the plaintiff's total
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medical expenses, as reported by his or her attorney in
accordance with case management or screening procedures in the
vicinage of venue, exceed [$2,500] $4,500.

(b) ...no change

(c) Removal From Arbitration. An action assigned to

arbitration may be removed therefrom as follows:

(1) Prior to the case being scheduled for, and the
attorneys noticed of an arbitration hearing, the case may be
removed from arbitration upon submission of a certification
stating that the medicals exceed [$2500] $4,500 or providing
other reasons why the value of the case is greater than the
applicable monetary limitations set forth in subsections (1)
or (2) of paragraph (a) of this rule or why the controversy
involves novel legal or unduly complex factual issues or is
otherwise ineligible for arbitration pursuant to subsec-
tion (2) of paragraph (a). A copy of this certification must
be provided to all other parties. If any party objects to
removal, he or she should so notify the arbitration adminis-
trator within ten (10) days after the receipt of the certifi-
cation and the matter will be referred to a judge for determi-
nation. If no objection is made and the reasons for removal
certified to are sufficient, the case will be removed. If the
certification for removal contains a representation that all
parties consent, and the matter otherwise qualifies for

removal, it will be removed.
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(2) Once a case has been scheduled and noticed for a
hearing, it may be removed within 15 days of the notice on the
certification of either party stating that the medicals exceed
[$2500] $4,500 or providing other reasons why the value of the
case is greater than the applicable monetary limitations set
forth in subsections (1) or (2) of paragraph (a) of this rule
or setting forth specific reasons why the controversy involves
novel legal or unduly complex factual issues or is otherwise
ineligible for arbitration pursuant to subsection (2) of
paragraph (a). The same provisions as noted in subpara-
graph (1) will apply.

(3) ...no change

(d) ...no change

(e) ...no change

Note: Adopted November 1, 1985 to be effective Janu-
ary 2, 1986; paragraph (c) amended November 5, 1986 to be
effective January 1, 1987; caption amended and former para-
graph (a) redesignated paragraph (a)(l) and new paragraph
(a)(2) adopted, paragraphs (b) and (c)(l) and (2) amended
November 7, 1988 to be effective January 2, 1989; para-

graphs (a)(l)and (2) and (c)(1) and (2) amended
to be effective .
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U. Proposed Amendments to R. 4:21A-6 -- Entry of Judg-

ment; Trial De Novo

To deal with the problem of trial de novo requests being
submitted without the required $150 fee, the Arbitration
Advisory Committee sought an amendment to R. 4:21A-6 to make
it clear that a check for $150, made payable to the
"Treasurer, State of New Jersey" must be submitted simulta-
neously with the trial de novo request. The Committee voted
in favor of the recommended amendment.

The proposed amendments to R. 4:21A-6(b) and (c) read as

follows:
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4:21A-6. Entry of Judgment; Trial De Novo

(a) ...no change

(b) Dismissal. An order shall be entered dismissing the

action following the filing of the arbitrator's award unless:

(1) within 30 days after filing of the arbitration
award, a party thereto files with the civil case manager and
serves on all other parties a notice of rejection of the award

and demand for a trial de novo and pays a trial de novo fee as

set forth in paragraph (c) of this rule; or

(2) ...no change
(3) ...no change

(c) Trial De Novo. An action in which a trial de novo

has been demanded by any party shall be returned, as to all
parties, to the trial calendar for disposition. A party
demanding a trial de novo [shall be required to pay] must

tender with the trial de novo request a check payable to the

"Treasurer, State of New Jersey" in the amount of $150 towards

the arbitrator's fee and may be liable to pay the reasonable
costs, including attorney's fees, incurred after rejection of
the award by those parties not demanding a trial de novo.
Reasonable costs shall be awarded on motion supported by

detailed certification subject to the following limitations:

(1) ...no change
(2) ...no change
(3) ...no change
(4) ...no change
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(5) ...no change

Note: Adopted November 1, 1985 to be effective January
2, 1986; paragraph (c) amended November 5, 1986 to be effec-
tive January 1, 1987; paragraphs (b)(1) and (c) amended
November 2, 1987 to be effective January 1, 1988; paragraph
(c)(5) amended November 7, 1988 to be effective January 2,
1989; paragraphs (b)(1) and (c) amended
to be effective .
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V. Proposed Amendments to R. 4:26-2 -- Infant

or

Incompetent Person

The Committee approved the suggestions of an attorney and

Committee member to change "infant" to "minor" throughout the

rule, and to eliminate altogether the requirement that a minor

of 17 years of age or older must consent to the appointment of

a guardian ad litem in a negligence action. With respect to

the latter change, it makes little sense to keep special rules

that apply only during the one-year period until majority is

attained.

In addition, the Committee recommends eliminating,
R. 4:26-2(b)(3), reference to a probate action "brought
notice", as such is anachronistic since the 1990 revision
the probate rules. Finally, a corrected rule reference

subsection (c) is proposed.

The proposed amendments to R. 4:26-2 read as follows:
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4:26-2. [Infant] Minor or Incompetent Person

(a) Representation by Guardian. Except as otherwise

provided by law or R. 4:26-3 (virtual representation), [an
infant] a minor or incompetent person shall be represented in
an action by the guardian of either [his] the person or [his]
the property, appointed in this State, or if no such guardian
has been appointed or a conflict of interest exists between
guardian and ward or for other good cause, by a guardian ad
litem appointed by the court in accordance with paragraph (b)
of this rule.

(b) Appointment of Guardian ad Litem

(1) Appointment of Parent in Negligence Actions. In

negligence actions, unless the court otherwise directs, a
parent of [an infant] a minor or incompetent person shall be
deemed to be appointed guardian ad litem of [his] the child
without court order upon the filing of a pleading or certifi-
cate signed by an attorney stating the parental relationship,
the child's status and, if [an infant] a minor, [his] the age,
the parent's consent to act as guardian ad litem and the
absence of a conflict of interest between parent and child.
[If the infant is 17 years of age or older, his consent shall
be endorsed on such pleading and certificate. ]

(2) Appointment on Petition. The court may appoint a

guardian ad litem for [an infant 17 years of age or older upon
his verified petition or for an infant under that age] a minor

or an alleged incompetent person, upon the verified petition
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of a friend on his or her behalf. 1In an action in which the
fiduciary seeks to have [his] the account settled or has a
personal interest in the matter, the petition shall state
whether or not the guardian ad litem therein nominated was

proposed by the fiduciary or [his] the fiduciary's attorney.

Each petition shall be accompanied by the sworn consent of the
proposed guardian ad litem, stating his or her relationship to
the [infant] minor or alleged incompetent person and certify-
ing that he or she has no interest in the litigation, or if
[he has] such interest exists, setting forth the nature
thereof, and that he or she will {and] with undivided fidelity
perform the duties of guardian ad litem, if appointed. The
court shall appoint the guardian ad litem so proposed unless
it finds good cause for not doing so, in which case it shall
afford the petitioner opportunity to file a new petition
seeking the appointment of another person within 10 days of
the rejection. If such new petition is not filed within such
time, or if filed, is not granted, the court, when designating
some other person as guardian ad litem, shall state for the
record its reasons for rejecting petitioner's nominee. A

conflict of interest between the petitioner and the [infant]

minor or alleged incompetent person shall be good cause for

rejection of the petitioner's nominee. Only one guardian ad
litem shall be appointed for all [infants] minors or alleged

incompetent persons unless a conflict of interest exists.
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(3) Appointment on Party's Motion. On motion by a party

to the action, the court may appoint a guardian ad litem for
[an infant] a minor or alleged incompetent person if no
petition has been filed [by him or on his behalf] and either
[his] default has been entered by the clerk or, in a summary
action brought pursuant to R. 4:67 or in a probate action
[brought on notice], 10 days have elapsed after service of the
order [or the mailing of the notice]. Notice of the motion
shall be served at least 10 days before the return date fixed
therein upon the appropriate persons designated in R. 4:4-4(a)
or (b) either personally, at the time of service of process or
thereafter, or by registered or certified mail, return receipt
requested. The court on ex parte motion may, in lieu thereof,
fix such notice of the motion, given to such persons in such
manner as it deems appropriate.

(4) Appointment on Court's Motion. The court may

appoint a guardian ad litem for [an infant] a minor or alleged
incompetent person on its own motion.

(c) Allowance of Fees. A guardian ad litem appointed

pursuant to this rule or R. 4:26-3(c) (failure of virtual
representation) who intends to apply for an allowance of a fee
shall serve upon all parties and file with the court at least
7 days before the hearing a written notice of the amount
applied for stating that [his] the report and affidavit of

services (unless no such affidavit is required under
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[R. 4:87-6] R. 4:87-7) have been filed and that copies thereof
will be furnished on request.

Note: Source - R.R. 4:30-2(a)(b)(c), 7:12-6; paragraph
(b) amended July 16, 1981 to be effective September 14, 1981;
paragraphs (a), (b) and (c) amended
to be effective .
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T w. Proposed Amendments to R. 4:26-3 -- Virtual

Representation of Future Interest

The Committee proposes revising R. 4:26-3 to make it
clear that takers in default need not be joined when a party
to an action is the donee of a power of appointment.

The proposed amendments to R. 4:26-3(b) read as follows:
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4:26-3. Virtual Representation of Future Interest

(a) ...no change

(b) Representation by Donee of Power of Appointment.

Where a party to an action is the donee of a power of appoint-
ment of any type, it shall not be necessary to join the

potential or permissible appointees of the power or takers in

default, and the judgment entered therein shall be binding
upon the appointees, unless it shall affirmatively appear in
the action that there exists a conflict of interest between
the donee of the power and the appointees.

(c) ...no change

{d) ...no change

Note: Source - R.R. 4:30-3. Paragraph (b) amended
to be effective .
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X. Proposed Amendments to R. 4:42-9 -- Counsel Fees

In the previous term, the Tax Court Committee had recom-
mended that R. 4:42-9(a)(5) be amended to provide that the
maximum counsel fee for each tax sale certificate be in the
Same amount whether it be an in rem (presently $150) or in
personam (presently $350) tax foreclosure proceeding. The
Court referred this issue to the Civil Practice Committee for
review. The Committee recommends a $350 maximum fee for both
types of proceedings.

The proposed amendments- to R. 4:42-9(a)(5) read as

follows:
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4:42-9, Counsel Fees

(a) Actions in Which Fee Is Allowable. No fee for legal

services shall be allowed in the taxed costs or otherwise,

except
(1) ...no change
(2) ...no change
{(3) ...no change
(4) ...no change

(5) 1In an action to foreclose a tax certificate or cer-

tificates, the court may award a counsel fee not exceeding
[$150] $350 per tax sale certificate in any in rem or in
personam proceeding [or $350 per tax sale certificate in any
in personam proceeding] except for special cause shown by
affidavit. If the plaintiff is other than a municipality no
counsel fee shall be allowed unless prior to the filing of the
complaint the plaintiff shall have given not more than 120 nor
less than 30 days' written notice to the interested owners and
mortgagees whose interests appear of record, by registered or
certified mail with postage prepaid thereon addressed to their
last known addresses, of intention to file such complaint.
The notice shall also contain the amount due on the tax lien

as of the day of the notice.

(6) ...no change
(7) ...no change
(8) ...no change
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(b) ...no change
(¢) ...no change
(d) ...no change

Note: Source - R.R. 4:55-7(a)(b)(c)(d)(e)(f), 4:55-8,
4:98-4(c). Paragraphs (a) and (b) amended July 7, 1971 to be
effective September 13, 1971; paragraph (a) amended November
27, 1974 to be effective April 1, 1975; paragraph (a) amended
July 16, 1981 to be effective September 14, 1981; paragraph
(a) (1) amended December 20, 1983 to be effective December 31,
1983; paragraphs (a)(1) and (b) amended November 1, 1985 to be
effective January 2, 1986; paragraph (b) amended January 19,
1989 to be effective February 1, 1989; paragraph (a)(4)
amended June 29, 1990 to be effective September 4, 1990;

paragraph (a)(5) amended to be effective
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Y. Proposed Amendments to R. 4:43-2 -- Final Judgment

by Default

The Special Civil Part Practice Committee has proposed an
amendment to R. 6:6-3, Judgment by Default, to require that,
in the Special Civil Part, proofs in deficiency cases and
proof of negligence in all actions involving property damage
must be by affidavit unless the plaintiff requests or the
court orders oral testimony. The Civil Practice Committee
considered whether a corresponding requirement should be
imposed for default judgment proceedings in the Law Division.

A majority of the Committee voted to require proofs by
affidavit in negligence actions involving damage to property
only. However, the Committee voted against amending R. 4:43-2
to alter the current practice of permitting proofs by either
affidavit or testimony, as the discretion of the trial judge
dictates, in deficiency suits or chattel repossession claims.

The proposed amendments to R. 4:43-2 read as follows:
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4:43-2. Final Judgment by Default

When a default has been entered in accordance with
R. 4:43-1, except as otherwise provided by R. 4:64 (foreclo-
sures), a final judgment may be entered in the action as
follows:

(a) ...no change

(b) By the Court. In all other cases the party entitled

to a judgment by default shall apply to the court therefor;
but no judgment by default shall be entered against [an
infant] a minor or incompetent person unless [he is] repre-
sented in the action by a guardian or guardian ad litem who
has appeared therein. If the party against whom judgment by

default is sought has appeared in the action, [he] that party

(or, if appearing by representative, [his] the representative)
shall be served with written notice of the application for
judgment at least 5 days prior to the hearing on such applica-
tion. 1If, in order to enable the court to enter judgment or
to carry it into effect, it is necessary to take an account or
to determine the amount of damages or to establish the truth
of any allegation by evidence or to make an investigation of
any other matter, the court may conduct such hearings with or
without a jury or to take such proceedings as it deems appro-
priate. In comparative negligence actions in which less than
all defendants have defaulted, default judgment of liability
may be entered against the defaulting defendants but such

questions as defendants' respective percentages of liability
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and total damages due plaintiff shall be reserved for trial or
other final disposition of the action. If application is made
for the entry of judgment by default in deficiency suits or
claims based directly or indirectly upon the sale of a chattel
which has been repossessed, the plaintiff shall prove before
the court the description of the property, the amount realized
at the sale or credited to the defendant and the costs of the
sale. 1In actions for possession of land, however, the court

need not require proof of title by the plaintiff. If applica-

tion is made for the entry of judgment by default in neqgli-

gence actions involving property damage only, proof may be

made as provided by R. 6:6-3(c).

(c¢) ...no change
(d) ...no change
Note: Source - R.R. 4:55-4 (first sentence), 4:56-

2(a)(b) (first three sentences) (c), 4:79-4. Paragraph (b)
amended July 7, 1971 to be effective September 13, 1971;
paragraph (b) amended July 15, 1982 to be effective September
13, 1982; text and paragraph (a) amended January 19, 1989 to
be effective February 1, 1989; paragraph (b) amended

to be effective
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Z. Proposed Amendments to R. 4:49-2 —~- Motion to Alter

or Amend a Judgment or Order

The Committee proposes amending this rule to provide that
the 10-day period, within which a motion to alter or amend an
order or judgment must be served, will begin at the date of
receipt of the order by the party seeking relief. This date
can be proved by affidavit.

See section I.D., above, for background on the proposed
companion amendment to R. 1:7-4.

The proposed amendments to R. 4:49-2 read as follows:
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4:49-2. Motion to Alter or Amend a Judgment or Order

Except as otherwise provided by R. 1:13-1 (clerical
errors) a motion for rehearing or reconsideration seeking to
alter or amend a judgment or order shall be served not later
than 10 days [after entry of the judgment or order] after

service of the judgment or order upon all parties by the party

obtaining it. The motion shall state with specificity the

basis on which it is made, including a statement of the
matters or controlling decisions which counsel believes the
court has overlooked or as to which it has erred.

Note: Source -- R.R. 4:61-6. Amended November 5, 1986

to be effective January 1, 1987; amended
to be effective
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AA. Proposed Amendments to R. 4:53-1 —— Notice;

Dismissal

Case law has established that an order appointing a
statutory or liquidating receiver (unlike that appointing a
custodial receiver or a fiscal agent) is appealable as of
right. An Appellate Division judge and Committee member
suggested that this be made explicit in the court rules.
Accordingly, the Committee proposes amending R. 4:53-1 to
provide that an order making such an appointment is to be
deemed final, for purposes of appeal.

See also section I.K., above, for the proposed companion
amendment to R. 2:2-3(a).

The proposed amendment to R. 4:53-1 reads as follows:
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4:53-1. Notice; Dismissal; Appeal

No order appointing a custodial receiver under the
general equity power of the court shall be granted without the

consent of or notice to the adverse party [or his consent],

unless it clearly appears from specific facts shown by
affidavit or by the verified complaint that immediate and
irreparable damage will result to the applicant before notice
can be served and a hearing had thereon. Such an order
granted without notice shall give the adverse party leave to
move for the discharge of the receiver on not more than 2
days' notice; and shall direct a corporation or a partnership
for whom a custodial receiver has been appointed to show cause
why a receiver should not be appointed under the power
conferred by statute. No statutory receiver shall be
appointed for a corporation without giving it notice and an
opportunity to be heard; and an order appointing a statutory
receiver for a corporation shall give the stockholders and
creditors of the corporation leave, at a specified time and
place, to show cause why the receiver should not be continued.
An action in which a receiver of a corporation has been
appointed, or applied for shall not be dismissed except by

order of the court. An - order appointing a statutory or

liquidating receiver shall be deemed final for the purposes of

appeal.

Note: Source - R.R. 4:68-1; amended
to be effective
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BB. Proposed Amendments to R. 4:59-1 -- Execution

A litigant suggested that R. 4:59-1 be amended to make it
clear that an "information subpoena" may be used to obtain
discovery with respect to a Special Civil Part judgment that
has been docketed in the Superior Court. The Committee noted
that the information subpoena process, now available in the
Special Civil Part only pursuant to R. 6:7-2, is an effective
and inexpensive mechanism to obtain post-judgment discovery
and recommends that the procedure be made available in Law
Division actions, through R. 4:59-1.

The proposed amendments to R. 4:59-1 read as follows:
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4:59-1. Execution

{a) ...no change
(b) ...no change
{c¢) ...no change
{d) ...no change

(e) Supplementary Proceedings. 1In aid of the judgment

or execution, the judgment creditor or [his] successor in
interest appearing of record, may examine any person, includ-
ing the judgment debtor, by proceeding as provided [by

R. 6:7-2, or] by these rules for the taking of depositions or

as provided by R. 6:7-2, except that service of an order for

discovery or an information subpoena shall be made as pre-

scribed by R. 1:5-2 for service on a party. If the deposition

is taken on written questions, the notice of the taking
thereof may contain a statement that the judgment debtor or
deponent need not appear pursuant to the notice, provided

before the time fixed therein, [he] the deponent serves upon

the judgment creditor or [his] the judgment creditor's attor-

ney answers under oath to the written questions served. The
court may make any appropriate order in aid of execution.

(f) ...no change

(g) ...no change

Note: Source - R.R. 4:74-1, 4:74-2, 4:74-3, 4:74-4.
Paragraph (c) amended November 17, 1970 effective immediately;
paragraph (d) amended July 17, 1975 to be effective
September 8, 1975; paragraph (a) amended, new paragraph (b)
adopted and former paragraphs (b), (c), (d), and (e) redesig-
nated (c), (d), (e) and (f) respectively, July 24, 1978 to be
effective September 11, 1978; paragraph (b) amended July 21,
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1980 to be effective September 8, 1980; paragraphs (a) and (b)
amended July 15, 1982 to be effective September 13, 1982;
paragraph (d) amended July 22, 1983 to be effective
September 12, 1983; paragraph (b) amended and paragraph (g)
adopted November 1, 1985 to be effective January 2, 1986;
paragraph (d) amended June 29, 1990 to be effective Septem-
ber 4, 1990; paragraph (e) amended to be

effective
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CC. Proposed Amendments to R. 4:64-1 -- Uncontested

Judgment: Foreclosures Other Than In Rem Tax Fore-

closures

In Berg v. United Jersey Bank, an unpublished Appellate

Division opinion decided in March 1990, the court suggested
that R. 4:64-1 be amended to provide that 1) a defendantvin a
foreclosure action who contests the validity or priority of an
allegedly prior lien may file an answer contesting only the
challenged encumbrance; 2) if there is a priority issue, the
contested encumbrance is ineligible for inclusion in the
judgment, with the validity or priority of the mortgage to be
determined either in a surplus money proceeding or as the
court might otherwise order; and 3) any subsequent encumbranc-
er who seeks to have its lien reported in the judgment should
file an answer and cross-claim. A subcommittee consisting of
two General Equity judges and the Chief of the Office of
Foreclosure proposed, and the full Committee endorses, amend-
ments to R. 4:64-1 to reflect the holding in Bergq.

In considering the issues raised in Berg, however, the
Committee declined to recommend an amendment to R. 4:5-1 that
would require the plaintiff to set forth in the complaint the
addresses and attorneys of all persons against whom relief is
sought (see section II.L., below).

In addition, new paragraph (g) is proposed to provide
that the State of New Jersey, as well as the United States of

America, has 60 days from the date of service to file its
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answer in foreclosure actions. See section I.N., above, for
the proposed companion amendment to R. 4:6-1.

The proposed amendments to R. 4:64-1 read as follows:
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4:64-1. Uncontested Judgment: Foreclosures Other Than In

Rem Tax Foreclosures

(a) ...no change

(b) Procedure to Enter Judgment. If the action is

uncontested as defined by paragraph (a) the court, on motion

on 10 days notice if there are no other encumbrancers and on

JO dﬂy/ 30 days notice if there are other encumbrancers, and subject
Lidﬁ;% L to paragraph (f) of this rule, may enter final judgment upon
;:C(Mm%ﬁﬁi&l proof establishing the amount due. Notice shall be served on
4@ C“ﬁ?; all parties who have appeared in the action including
ﬁ%?%ézj;l/’ defendants whose answers have been stricken or rendered
/?%7(})/l:i; noncontesting. Defaulting parties shall be noticed only if
%ﬁig;Zy%@ required by R. 4:43-2(d). [Subsequent encumbrancers who have
i; dﬁﬁ , filed proofs pursuant to R. 4:64-2 need not be noticed.] The
” ﬂiE 5%;; application for entry of judgment shall be accompanied by
‘ 10
n@Lﬁgff /awfproofs as required by R. 4:64-2 and in lieu of the filing
N}f%ﬁ; ) otherwise required by R. 1:6-4 shall be only filed with the
?ﬁibﬁzﬂﬂbﬁt Office of Foreclosure in the Administrative Office of the
{L/QJH44¥' Courts. The Office of Foreclosure may recommend entry of

final judgment pursuant to R. 1:34-6.

(c) Priorities; Subsequent Encumbrances. A party

holding a subsequent encumbrance for a sum certain and filing
an uncontesting answer may have the encumbrance included for
payment in the foreclosure judgment on the filing of proofs
pursuant to R. 4:64-2. The judgment shall not order payment

to a subsequent encumbrancer unless
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T (1) [his] the priority of the encumbrance has been
determined; and
(2) the encumbrancer has filed an affidavit stating that (0

km@ m”q notice of the amount claimed due on the encumbrance has been %%fg
| g&gjﬁA WM%L served on all defendants whose addresses are known or readily ;Zzzpﬂﬁ
(T;&LF«(L*?E ascertainable and none of the defendants, whose names and ;;iﬁi;;

ﬂaﬁwdjazxj/ addresses shall be listed in the affidavit, has, within IO/ﬂ&%%M/

dﬁi7apﬂw days after the date of service of the notice made written‘iZf?;#h
‘ f%;f‘frqwi' objection to the wvalidity, priority or amount of the £§€%
| g%&;@ jd% encumbrance; and ”C%Zf?ai

g A OV oty

;2) ;f%; fﬂ¢ [2] (3) all prior encumbrances of parties to the action,

4&L@4 L&ﬂf including answering and defaulting parties, have been previ-

'A%lyﬂﬂw;} ously satisfied or ordered paid; and
J@ 1%/ tdi’ [3] (4) the encumbrance extends to the entire interest
v%d}ﬁt I being foreclosed[.]; and

b\a, P {5) no cross-claim pursuant to R. 4:64-5 has been filed.

L&i}\ ’} 25 No judgment by default shall be entered against a defen-

B 5 bhﬁ/ dant postponing [his] that defendant's rights or claims to

f’ C@mijjﬂi those of any other defendant unless the priority of the right

Aﬂwﬁ%& u&%u or claims of the latter and the facts upon which they depend

.+

are distinctly set forth in the pleadings. A controversy
between such defendants may be settled upon application for

surplus moneys pursuant to R. 4:64-3.

(d) . .NO0 change
(e) ..no change
(f) ...no change
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(g) Answer by United States and State of New Jersey.

Rule 4:6-1(a) notwithstanding, the United States of America

and the State of New Jersey, if a party defendant to a mort-

gage foreclosure action, shall have 60 days from the date of

service of the complaint upon it to file and serve its answer.

Note: Source - R.R. 4:82-1, 4:82-2. Paragraph (b)
amended July 14, 1972 to be effective September 5, 1972;
paragraphs (a) and (b) amended November 27, 1974 to be effec-
tive April 1, 1975; paragraph (a) amended July 16, 1979 to be
effective September 10, 1979; paragraph (c) adopted November
1, 1985 to be effective January 2, 1986; caption amended,
paragraphs (a) and (b) caption and text amended, former
paragraph (c) redesignated paragraph (e), and paragraphs (c),
(d) and (f) adopted November 7, 1988 to be effective January
2, 1989; paragraphs (b) and (c) amended and paragraph (qg)
adopted to be effective .
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DD. Proposed Amendments to R. 4:72-4 —~-— Hearing;

Judgment; Publication; Filing

An attorney pointed out an apparent discrepancy between
the court rule and the statute governing name changes. The
stacute, N.J.S.A. 2A:52-2, requires the Superior Court Clerk
to forward a copy of the judgment for name change to the State
Bureau of Identification, whereas the rule requires this only
if the plaintiff has been convicted of a crime. The Committee
agreed that R. 4:72-4 should be amended to conform to the
statute.

The proposed amendments to R. 4:72-4 read as follows:
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4:72-4, Hearing; Judgment; Publication; Filing

On the date fixed for hearing the court, if satisfied
from the filed papers, with or without oral testimony, that
there is no reasonable objection to the assumption of another
name by plaintiff, [it] shall by its judgment authorize [him]
plaintiff to assume such other name from and after the time
fixed therein which shall be not less than 30 days from the
entry thereof. Within 20 days after entry of judgment a copy
thereof shall be published in a newspaper of general circula-
tion in the county of plaintiff's residence, and within 45
days after entry of judgment, the judgment and affidavit of
publication of the judgment shall be filed with the Clerk of
the Superior Court and a certified copy of the judgment shall
be filed with the Secretary of State. [If plaintiff has been
convicted of a crime, t]The clerk shall mail a copy of the
judgment to the State Bureau of Identification.

Note: Source--R.R. 4:91-4; amended July 24, 1978 to be
effective September 11, 1978; amended July 11, 1979 to be
effective September 10, 1979; amended July 22, 1983 to be

effective September 12, 1983; amended to
be effective .
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N EE. Proposed Amendments to R. 4:74-7 -- Civil

Commitment

The Mental Commitments Subcommittee, chaired by Deborah
Poritz, Esq., has drafted, and the full Committee recommends,
several amendments to the rule governing involuntary civil
commitments:

- A revision to R. 4:74-7(c) is proposed, to enlarge
the permitted adjournment period for commitment
hearings from 10 to 14 days. This change is based
on practical considerations, as the county adjuster
must serve all persons required under the rule with

10 days notice of the adjourned date.

- A revision to paragraph (e) of the rule is pro-
posed, to reference the proposed amendment to
R. 3:19-2, which would require hearings in cases
where the defendant was acquitted by reason of
insanity to be held in open court (see section

I.L., above).

- Revisions to subparagraphs (g)(1l) and (2) are pro-
posed, to provide that patients converting from
involuntary to voluntary status must attend the
review hearing uhless the court is satisfied that

the patient does not wish to attend.

- A further revision to subparagraph (g)(2) is pro-

posed, to provide that when a patient is admitted
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voluntarily through a screening service, notice of
the commitment hearing may be given to the
patient's relatives only if the patient so requests
in writing. This provision is intended to safe-
guard the privacy rights of a voluntary patient who
may well not want relatives to be made aware of the
commitment.

The report of the Mental Commitments Subcommittee is

attached as Appendix B.
The proposed amendments to R. 4:74-7(c), (e), and (Qg)

read as follows:
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4:74-7. Civil Commitment

(a) ...no change
(b) ...no change

(c) Temporary Commitment. The court may enter an order

of temporary commitment authorizing the admission to or reten-
tion of custody by a facility pending final hearing if it
finds probable cause, based on the certificates filed in
accordance with paragraph (b) of this rule, to believe that
the person is in need of involuntary commitment. The order of
temporary commitment shall include the following terms:

1. A place and day certain for the commitment hearing,
which shall be within 20 days after the initial inpatient
admission to the facility. The date shall not be subject to
adjournment except that in exceptional circumstances and for
good cause shown in open court and on the record the hearing

may be adjourned for a period of not more than [10] 14 days.

|N

. ..no change

3. Assignment of counsel to represent an unrepresented

patient. If the patient is a minor, a guardian ad litem shall

be appointed to represent [him] the patient, who shall not be

the applicant for the commitment. If the court, for good
cause shown, appoints a guardian ad litem who is not an
attorney, counsel for the guardian ad litem shall also be
appointed. The guardian ad litem shall continue to represent
the minor in respect of all matters arising under this rule

until the minor is either released or reaches [his] majority,
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and no guardian ad litem appointed pursuant to this rule shall
be relieved without court order. Assigned counsel and guard-
jan ad litem fees shall be fixed by the court after hearing

and paid pursuant to paragraph [(h)] (i) of this rule.

4. . ..no change
(d) ...no change
(e) Hearing. No final order of commitment shall be

entered except upon hearing conducted in accordance with the
provisions of these rules. The application for commitment
shall be supported by the oral testimony of a psychiatrist on
the patient's treatment team who has conducted a personal
examination of the patient as close to the court hearing date
as possible, but in no event more than five calendar days
prior to the court hearing. If a licensed psychologist has
examined the patient, the court may also require the psycholo-
gist to appear and testify in the matter. Other members of
the patient's treatment team may also testify at the hearing,
as may the patient's next-of-kin if the court so determines.
The patient shall have the right to appear at the hearing, but
may be excused from the courtroom during all or any portion
thereof if the court determines that because of the patient's
conduct at the hearing it cannot reasonably continue while the
patient is present. 1In no case shall the patient appear pro
se. The patient, through counsel, shall have the right to

present evidence and to cross-examine witnesses. The hearing
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shall be held in camera, except as otherwise provided by

R. 3:19-2 (acquittal by reason of insanity).

(f) ...no change

(g) Conversion to Voluntary Status; Voluntary Admission

Through a Screening Service.

(1) when a patient has been involuntarily committed to
a short-term care facility, a psychiatric facility or a
special psychiatric hospital, as defined in N.J.S.A. 30:4-
27.2, and thereafter seeks to convert to voluntary status, the
court shall hold é hearing within 20 days to determine whether
the patient had the capacity to make an informed decision to
convert to voluntary status and whether the decision was made
knowingly and voluntarily. Counsel previously appointed shall

represent the patient at that hearing and notice shall be

given in accordance with paragraph (c)(4) of these rules. The

patient shall attend the hearing unless the court is satisfied

that the patient does not wish to attend.

N

(2) When a patient has been evaluated by a screening
service and thereafter admitted to a short-term care facility
or a psychiatric facility as a voluntary patient and when no
court order of temporary commitment has been entered, the
court shall hold a hearing within 20 days to determine whether
the patient had the capacity to make an informed decision to
be admitted voluntarily and whether the decision was made
knowingly and voluntarily. Counsel shall be appointed to

represent the patient at this hearing and notice shall be
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given in accordance with paragraph (c)(4) of these rules,

except that notice to the nearest relatives of the patient

shall be given only as requested in writing by the patient.

The form of notice served upon the patients and their counsel

or quardians ad litem shall include a statement of the

patient's rights at the hearing and a copy of the screening

documents. The patient shall attend the hearing unless the

court is satisfied that the patient does not wish to attend.

(h) ...no change
(i)

. . .no change

(j) ...no change
(k) ...no change

Note: Source - paragraphs (a)(b)(c)(d)(e)(f) and (g),
captions and text deleted and new text adopted July 17, 1975
to be effective September 8, 1975; paragraphs (a)(b)(c)(e)(f)
amended and (j) caption and text deleted and new caption and
text adopted September 13, 1976, to be effective September 13,
1976; paragraphs (b)(d) and (f) amended July 24, 1978, to be
effective September 11, 1978; paragraph (f) amended July 16,
1981 to be effective September 14, 1981; paragraph (b) amended
July 22, 1983 to be effective September 12, 1983; para-
graphs (e) and (f) amended and paragraphs (g) and (h) caption
and text amended November 2, 1987 to be effective January 1,
1988; paragraphs (a) and (b) amended, subparagraphs (b) (1) and
(2) adopted, paragraphs (c)(d) and (e) amended, caption and
text of paragraph (f) amended, and caption and text of sub-
paragraphs (g)(1) and (2) amended November 7, 1988 to be
effective immediately; November 7, 1988 amendments rescinded
February 21, 1989 retroactive to November 7, 1988; November 7,
1988 amendments reinstated June 6, 1989 to be effective
June 7, 1989; subparagraph (c)(2) amended June 6, 1989 to be
effective June 7, 1989; paragraph (g) recaptioned and text
adopted and paragraphs (g)(h)(i) and (3J) redesignated
(h)(i)(j) and (k) June 29, 1990 to be effective September 4,
1990; paragraphs (c)(e) and (g) amende to
be effective .
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FF. Proposed Amendments to R. 4:86-2 -- Accompanying

Affidavits

A State senator Suggested the need to amend R. 4:86-2(b),
concerning the affidavits required from two physicians in an
application for a declaration of incompetency. In his view,
it is often impossible to satisfy the requirement that the
physicians who certify that the alleged incompetent is unfit
must have made a personal examination within twenty days of
the filing of the complaint.

The Committee agreed that the twenty-day period should be
expanded and so pProposes a thirty-day period with an express
right to seek the court's relaxation of this requirement.

The proposed amendments to R. 4:86-2(b) and (c) read as

follows:
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4:86-2. Accompanying Affidavits

The allegations of the complaint shall be verified as
prescribed by R. 1:4-7 and shall have annexed thereto:

(a) ...no change

(b) Affidavits of two reputable physicians, having
qualifications set forth in N.J.S.A. 30:4-27.2t. If an
alleged incompetent has been committed to a public institution
and is confined therein, one of the affidavits shall be that
of the chief executive officer, the medical director, or the
chief of service providing that person is also the physician
with overall responsibility for the professional program of
car2 and treatment in the administrative unit of the institu-
tion. However, where an alleged incompetent is domiciled
within this State but resident elsewhere, the affidavits may
be those of physicians who are residents of the state or
jurisdiction of the alleged incompetent's residence. To
support the complaint, each affiant shall state that in his or
her opinion the alleged incompetent is unfit and unable to
govern himself or herself and to manage his or her affairs and
shall set forth with particularity the Ccircumstances and
conduct of the alleged incompetent upon which this opinion is
based, including a history of the alleged incompetent's condi-
tion. Each affiant shall have made a personal examination of
the alleged incompetent not more than [20] 30 days prior to
the filing of the complaint, and the affidavit shall set forth

the date of the examination, include a physical description
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sufficient to identify the alleged incompetent, and state that

the physician is not disqualified pursuant to R. 4:86-3. The

time period herein prescribed may be relaxed by the court on

an _ex parte showing of good cause.

{c) In lieu of the affidavits provided for in para-
graph (b), an affidavit of one reputable physician having the
qualifications as required by paragraph (b), stating that he
or she has endeavored to make a personal examination of the
alleged incompetent not more than [20] 30 days prior to the
filing of the complaint but that the alleged incompetent or
those in charge of him or her have refused or are unwilling to

have the affiant make such an examination. The time period

herein prescribed may be relaxed by the court on an ex parte

showing of good cause.

Note: Source -- R.R. 4:102~-2; former R. 4:83-2 amended
and rule redesignated June 29, 1990 to be effective Septem-
ber 4, 1990; paragraphs (b) and (c¢) amended
to be effective .
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GG.

Proposed Amendments to R. 4:86-10 -- Appointment of

Guardian for Persons Receiving Services from the

Division of Developmental Disabilities

The Public Advocate has requested that R. 4:86-10 be

revised to conform to recent amendments to the statute govern-

ing Title 30 guardianships.

The 1990 statutory amendments effected three changes

which the Committee agrees should be reflected in the court

rule that relates to such guardianships. Specifically:

N.J.S.A. 30:4-165.8, as amended, changes the
requirements for affidavits supporting the com-

plaint.

N.J.S.A. 30:4-165.13, as amended, no longer pro-
vides for private practitioners who are appointed
counsel for indigent alleged incompetents receiving
services from the Division of Developmental Dis-
abilities (DDD) to have their fees paid "by the

State.™"

N.J.S.A. 30:165.14, as amended, states that the

Public Advocate will not be appointed counsel for
the alleged incompetent if the petition seeks
guardianship of the estate. The Public Advocate's
appointment in guardianship of the person cases

remains subject to the availability of funds to the
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Public Advocate for the purpose of representing
alleged incompetents in Title 30 proceedings.

The Committee is aware that joint efforts are underway
involving the Judiciary, the Public Advocate, the Attorney
General, and the Department of Human Services to develop
solutions to the questions .the statutory amendments have
raised -- e.qg., how will compensation and training be provided
to the private attorneys who will of necessity be appointed to
represent alleged incompetents in Title 30 guardianship
proceedings. Nonetheless, the fact remains that the current
rule is seriously at odds with the statute, especially insofar
as it leads judges and attorneys to believe that "the State"
will pay for the services of private attorneys appointed to
represent alleged incompetents in Title 30 guardianship
actions. Accordingly, the Committee recommends amending
R. 4:86-10 as proposed by the Public Advocate, as an interim
measure until a satisfactory solution to the difficulties
engendered by the recent legislation is reached.

The proposed amendments to R. 4:86-10 read as follows:
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4:86-10. Appointment of Guardian for Persons Receiving

Services from the Division of Developmental

Disabilities

An action pursuant to N.J.S.A. 30:4-165.7 et seq. for
the appointment of a guardian for a person over the age of 18
who is receiving services from the Division of Developmental
Disabilities shall be brought pursuant to these rules insofar
as applicable, expect that:

(a) ...no change

(b) In lieu of the affidavits prescribed by R. 4:86-2
the verified complaint shall have annexed thereto two affida-
vits [setting forth with particularity why the person is in
need of a guardian]. One affidavit shall be submitted by the
chief executive officer, medical director or other officer
having administrative control over a Division of Developmental
Disabilities program servicing the alleged incompetent and the
other shall be submitted by a physician licensed to practice
in New Jersey or a psychologist licensed pursuant to N.J.S.A.

45:14B-1, et seq. The affidavit shall set forth with particu-

larity the alleged incompetent person's significant chronic

functional impairment, as that item is defined in N.J.S.A.

30:4-165.8, and the facts supporting the affiant's belief that

as a result thereof, the person lacks the cognitive capacity

either to make decisions or to communicate decisions to

others.
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(c) If the petition seeks guardianship of the person

only, the Public Advocate, if available, shall be appointed as

attorney for the alleged incompetent person, as required by

R. 4:86-4. If the Public Advocate is unavailable or if the

petition seeks quardianship of the person and the estate, the

court shall appoint an attorney other than the Public Advocate

to_represent the alleged incompetent person. [The attorney

for the alleged incompetent, as required by R. 4:86-4(a) shall
be the Public Advocate, or, if unavailable, the court shall
appoint an attorney, to be paid by the State, to represent the

alleged incompetent.] The attorney for the alleged incompe-

tent person [at the expense of the State] may where appropri-
ate retain an independent expert to render an opinion respect-
ing the incompetency of the alleged incompetent person.

(d) ...no change

Note: Adopted July 7, 1971 to be effective September 13,
1971; amended July 24, 1978 to be effective September 11,
1978. Former rule deleted and new rule adopted November 5,
1986 to be effective January 1, 1987; caption amended and
paragraphs (b), (c) and (d) of former R. 4:83-10 amended and
rule redesignated June 29, 1990 to be effective September 4,
1990; paragraphs (b) and (c) amended

to be effective .
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HH. Proposed Amendments to R. 4:86-12 -- Special

Medical Guardian

At the May 22, 1991 meeting of the Conference of General
Equity Presiding Judges, the group agreed that the introduc-
tory sentence of R. 4:86-12 should be amended to make it clear

that the special medical guardian is appointed to consent to

the medical treatment that has been ordered by the court, in
conformance with the language of subsections (1) and (2) of
paragraph (a). Such an amendment is necessary because some
attorneys and public agencies have taken the position that the
special medical guardian has the authority to refuse to con-
sent to the medical procedure at issue.

Although the special medical guardian is a legal fiction,
the position is necessary to sign the form required by the
hospital consenting to the procedure ordered by the court.
Further some General Equity judges specify that the special
medical guardian has the authority to consent to any ancillary
procedures made necessary by the original treatment. Thus, if
an operation is ordered and as a result a blood transfusion is
required, the special medical guardian may consent to the lat-
ter under the terms of his or her appointment. The primary
function of the special medical guardian is to consent to the
treatment that the court has determined is necessary. The
Committee recommends that this function be expressly stated in

the rule.

- 146 -



£ In addition, a revision is recommended to make reference

to appropriate provisions of the Advance Directives for Health

Care Act, signed into law in July 1991.

The proposed amendments to R. 4:86-12 read as follows:

- 147 -




4:86-12. Special Medical Guardian

(a) Standards. On the application of a hospital, nurs-

ing home, treating physician, relative or other appropriate
person under the Ccircumstances, the court may appoint a spe-
cial guardian of the person of a patient to [make decisions

respecting] consent to medical treatment consistent with the

court's order, if it finds that:

(1) the patient is incompetent, unconscious, underage or
otherwise unable to consent to medical treatment;

{2) no general or natural guardian is immediately avail-
able who will consent to the rendering of medical treatment;
[and]

(3) the prompt rendering of medical treatment is neces-
sary in order to deal with a substantial threat to the
patient's life or health[.]; and

(4) the patient has not designated a health care repre-~

sentative or executed a health care instruction pursuant to .

the New Jersey Advance Directives for Health Care Act,

N.J.S.A. 26:2H-53 to -78, determining the treatment question

in issue.

(b) ...no change
(¢) ...no change
(d) ...no change

Note: Adopted November 1, 1985 to be effective Janu-
ary 2, 1986; paragraphs (a), (b) and (c) of former R. 4:83-12
amended and rule redesignated June 29, 1990 to be effective
September 4, 1990; paragraph (a) amended to
be effective .
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II. PROPOSED RULE AMENDMENTS CONSIDERED AND REJECTED

A. Proposed Amendment to R. 1:5-6 -- Filing

An attorney objected to the Superior Court Clerk's Office
practice of accepting even non-conforming papers for filing,
without notifying the filing attorney that a problem exists.
(In the specific situation that prompted the complaint, the
Clerk accepted an answer for filing when default had already
been entered.)

Rule 1:5-6(c) was amended in 1969 specifically to remove
from the Clerk any discretion to determine what papers are
appropriate for filing, except for those submitted without the
required fee. In the Committee's view, the rule should not be
changed. It is the responsibility of the filing attorney to
know the status of the case. The provision in the rule that
the Clerk "may notify the person filing if such papers do not
conform to these rules" refers to facial non-conformity and
does not require the Clerk to ascertain the status of the
case, determine whether a particular filing is timely, and so

advise the attorney.
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B. Proposed Amendments to R. 1:6-2 -~ Form of Motion;

Hearing
An attorney had proposed a late filing fee of $100 as a

solution to the problem of motion papers filed out-of-time.
The Committee determined that no rule amendment is necessary;
late-filing sanctions are already permitted and there is no

need to spell this out in the rule.
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C. Proposed Amendments to R. 1:6-3 —- Time for Serving

and Filing

In the previous term, the Family Practice Committee had
recommended that the time for service and filing of motions be
enlarged from 14 to 15 days prior to the return date. The
Supreme Court referred this issue to the Civil Practice Com-
mittee for review. The Committee was of the view that the
time period should not be enlarged, either for civil or family
motions. This view was also shared by the Committee on Civil
and Family Motion Practice, which considered the proposal

independently.
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D. Proposed Amendments to R. 1:6-5 ~- Briefs

The Committee was asked to consider the possible need for
a rule placing limits on the number of pages in trial briefs,
as some trial judges are of the view that unnecessarily
lengthy briefs can be a problem. The Committee took the posi-
tion that no rule change is needed, since it is within the

trial judge's discretion to limit the size of trial briefs.

- 152 -




E. Proposed Amendments to Rules 1:7-4 and 4:46-2 -- re

Decisions on Motions

An attorney suggested a rule change to require that a
judge deciding a motion maintain and make available to attor-
neys some brief documentation of the court's reasons for
granting or denying the motion. The Committee did not support
such a rule change, but recognized that, for purposes of
appeal, it is necessary that transcripts of decisions on
motions be available promptly. Further, if the judge's deci-
sion is sound recorded, it may be possible to have copies of
the tape made quickly and inexpensively, thereby providing

attorneys with access to the motion decision.
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AT F. Proposed Amendments to R. 1:9-1 -- For Attendance

of Witnesses; Forms; Issuance; Notice in Lieu of

Subpoena

The Committee considered a trial judge's suggestion that

a procedure be developed whereby a judge listed as a witness
in a case would be given written notice of the fact, along
with the area of testimony sought. The Committee determined
that the court rules were not an appropriate mechanism to

address the issue.
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FN G. Proposed Amendments to Rules 2:4-3, 2:12-7 and

Ty

2:12-8 -- re Appellate Practice

The following proposed amendments to appellate rules were

not recommended by the Committee:

. R. 2:4-3: an attorney and Committee member sug-
gested revising this rule to make it clear that the
time for filing the petition for certification
itself is also covered by the rule. The Clerk of
the Supreme Court expressed the view that the rules
as written are clear on the subject, but if the
Committee was of the view that a change is needed,
an amendment to R. 2:12-7(b) might achieve the same
goal. The Committee referred the proposal to the
Appellate Division Rules Committee, which did not
favor the amendment. Accordingly, the Committee

does not recommend the change.

. R. 2:12-7(a): the Committee rejected as unneces-
sary a proposal to change the wording of this rule

from "exclusive of tables of contents, citations

and appendix" to "exclusive of the table of con-

tents, table of citations and appendix".

° R. 2:12-7(b): the Committee declined to recommend
a suggestion that the rule be amended to require

that "an original and 8 copies" of the petition for
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F certification be filed rather than "9 copies" now

called for.

) R. 2:12-8: here, too, the Committee did not sup-
port the language changes previously suggested and

rejected for R. 2:12-7(a) and (b) (see above).
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H. Proposed Amendments to R. 3:23-8 -—- Hearing on

Appeal

The Committee rejected an attorney's proposal that

R. 3:23-8(a) be amended to require that one copy of the
transcript be served upon the attorney for the appellant.
This issue had been raised in the past, and the Committee
declined to recommend an amendment that would require the
appellant to order an additional copy of the transcript. The
Committee's position is that the appellant should have the
less expensive option of making a =xerox copy of the tran-

script.
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I. Proposed Amendments to Rules 4:3-1 and 4:3-3 ~- re

Civil Case Information Statement

The Committee considered an Assignment Judge's suggestion
that the rules specifically require a Case Information State-
ment from all parties whenever a case is transferred to the
Law Division, Civil from another court or when a case filed in
the Law Division, Civil prior to April 1, 1991 (the effective
date of the CIS requirement) is transferred to another county.

The Committee voted unanimously that no change to Rules
4:3-1 and 4:3-3 is needed. Any problem can be cured by
including in the order permitting the transfer or change of

venue a requirement that a CIS must be filed.
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J. Proposed Amendments to Rules 4:4-2 and 4:4-4 —- re

Summons

An attorney pointed out an apparent anomaly between
R. 4:4-4(a)(2), which in his view permits optional mailed
service and a 60-day answer period, and R. 4:4-2, which
requires the summons form to advise defendants of 20- and 35-
day answer periods only.

The Committee declined to recommend any rule change. The
60-day period mentioned in R. 4:4-4(a)(2) is not an answer
period; rather, that rule provides that if a defendant does
not appear within 60 days following mailed service, the

plaintiff's attorney must re-serve the complaint.
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P K. Proposed Amendments to Rules 4:4-6 and 4:6-1 -- re

Acknowledgement of Service

A litigant suggested that acceptance of service by exe-
cution of an Acknowledgement of Service pursuant to R. 4:4-6
should trigger the 20-day response time of R. 4:6-1(a). The
Committee declined to accept this proposal, seeing no need to

amend the current service rules.
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L. Proposed Amendments to R. 4:5-1 -- General Require-

ments for Pleadings

In endeavoring to address the several issues concerning

foreclosure practice raised in Berg v. United Jersey Bank, an

unpublished Appellate Division opinion decided in March 1990,
the Committee rejected a proposal to amend R. 4:5-1 that would
have required the plaintiff to set forth in the complaint the
addresses and attorneys of all persons against whom relief is
sought. The Committee was concerned that such a requirement
would unnecessarily burden the plaintiff. (See section
I.CC., above, for the Committee's proposed amendments to

R. 4:64-1, drafted in response to Berg.)
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M. Proposed Amendments to Rules 4:6-2, 4:6-3, 4:6-6

and 4:6-7 -- re Defenses and Objections

A Committee member had proposed amendments to eliminate
perceived inconsistencies or ambiguities in the reqguirements
of the above-noted rules as to the timing of presenting
defenses and objections.

The Committee voted overwhelmingly against the suggested
amendments. The language of the rules in question is taken
from the Federal Rules, and no practical problems have arisen

because of the present wording of the rules.
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N. Proposed Amendments to Rules 4:9-1 and 4:9-4 -- re

Amended and Supplemental Pleadings

An attorney and Committee member questioned the apparent
discrepancy between the procedure for filing an amended plead-
ing, as detailed in R. 4:9-1, which may be done without leave
of court anytime before a responsive pleading is served, and
for filing a supplemental pleading, as detailed in R. 4:9-4,
which can only be done upon motion. She suggested that
R. 4:9-4 be amended to allow the filing of a supplemental
Pleading as a matter of course prior to the service of a
responsive pleading.

One member observed that an "amended" pleading stays
within the established circle of controversy, but a "supple-
mental" pleading enlarges that circle; thus, a court order is
necessary for a supplemental pleading so that the court can
maintain control over the scope of the litigation. This
distinction is meaningless, however, if the pleading is filed
before any response is served. As a matter of definition and
practical fact, no pleading is "supplemental” unless it is
filed after service of a responsive pleading.

No rule change is necessary. The pleading should simply
be designated "amended" if it is filed before the responsive

pleading, and "supplemental” if it is filed after it.
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0. Proposed Amendments to R. 4:10-3 -- re Protective

Orders and Secret Settlements

A subcommittee, chaired by the Hon. Andrew Napolitano,
was established to examine the need to amend R. 4:10-3 to
guard against the abuse of protective orders that limit the
use of discovered information to the party obtaining the
discovery. The subcommittee determined, and the full Commit-
tee agreed, that R. 4:10-3 as it now reads is adequate, in
that it provides for open discovery while also accommodating
the need for protective orders upon a showing of good cause.

The subcommittee also discussed the issue of secret
settlements, i.e., settlements conditioned on non-disclosure
of terms. The subcommittee here determined, and again the
full Committee agreed, that this issue, insofar as it involves
the payment of "hush money" to ensure Secrecy, is essentially
a matter of attorney ethics, and that there is no present need
to amend the Rules of Professional Conduct to address it.

Finally, the subcommittee considered a proposal that
would require notice to the media whenever any application is
made to seal a document or to close a proceeding. Both the
subcommittee and the full Committee overwhelmingly rejected
the proposal. (See section I.A., above, for the Committee's
proposed amendment to R. 1:2-1, dealing with closed hearings

and sealed records.)
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£ P. Proposed Amendments to R. 4:14-6 -- Certification

and Filing by Officer; Exhibits; Copies

A trial judge proposed that a defendant, against whom all
claims have been resolved prior to trial, be required by rule
to provide the plaintiff with the original transcript and
copies of depositions noticed by that defendant, so that they
can be furnished to the court for use at trial.

The Committee took the position that no rule amendment is
necessary. Rather, this problem can most appropriately be
worked out among the judge and the remaining attorneys before

trial starts.
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Q. Proposed Amendments to R. 4:17-4 —-- Form, Service

and Time of Answers

An attorney noted that, although R. 4:17-4(a) was recent-
ly amended to allow insurance agents or authorized repre-
sentatives to answer interrogatories when a party is unavail-
able, the amended rule is silent as to any requirement by the
carrier or agent to set forth what efforts were made to locate
the unavailable party.

Two Committee members suggested a requirement of a cer-
tification, attached to the interrogatory answers, stating
what efforts were made to find the absent defendant. However,
others pointed out that no such certification should be neces-
sary, as the amended rule specifically states that the car-
rier's answers bind the absent defendant.

The question was then raised as to what should be done if
the defendant appears to testify at trial, and the testimony
contradicts the interrogatory answers provided by the carrier.
The Committee determined that the admissibility of defendant's
conflicting testimony would be a matter for the trial judge to
decide and voted against making any rule change at this time.
The question raised was purely theoretical, with no evidence
presented to the Committee that the problem had ever occurred.

Also with respect to R. 4:17-4, it was suggested that the
rule be revised to require that answers to interrogatories be
provided in the spaces following each question. The Committee

noted that the rule was amended in 1984 and again in 1988
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specifically to permit answers to be provided on sheets
separate from the questions. As noted in the comment follow-
ing the rule, this change was intended to accommodate the use
of word processors and is "more practical than requiring the
answering party to annex addenda sheets where the space pro-

vided for the answer was inadequate."
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R. Proposed Amendments to Rules 4:17-5, 4:17-6 and

4:18-1 -- re Interrogatories and Production of

Documents

An attorney and Committee member recommended several
amendments to Rules 4:17 and 4:18 to reduce the potential for
manipulation by litigants seeking to avoid complying with
legitimate requests for discovery. The proposal would have
amended: 1) R. 4:17-5(a), to place greater responsibility for
establishing the objectionable nature of a question on the
objecting party, and to require that the remainder of a
question objected to in part be answered; 2) R. 4:17-5(c), to
require a party objecting to an interrogatory request for
documents to file a motion for a protective order and to
specify the type, nature and number of documents being with-
held because of any objections; 3) R. 4:17-6, to limit the
number of interrogatories that may be propounded to 40; and 4)
R. 4:18-1(b), to place greater responsibility on the party
objecting to a request for documents by requiring that party
to file a motion to strike the request, setting forth the
ground of the objection, and to produce documents in response
to those parts of a request to which no objection is made.

The Committee took the position that the rules should not
be amended as proposed; the current procedure is fair and

efficient.
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T Another attorney recommended that R. 4:18-1 be amended to

| require a party producing documents to identify the particular
category of the request to which they respond.

The Committee declined to support such an amendment. Any

problems in this area can readily be handled by the attorneys

and the trial court. A rule amendment is not necessary.
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S. Proposed Amendments to R. 4:17-7 -- Amendment of

Answers
The Subcommittee on Discovery of Experts, chaired by the
Hon. Leonard Arnold, drafted revisions to R. 4:17-7 designed
to prevent discovery problems from arising during the course

of trial, i.e., the Ratner problem. (In Ratner v. General

Motors Corp., 241 N.J. Super. 197 (App. Div. 1990), a trial

judge excluded pivotal pPrejudicial testimony by an expert,
which testimony was not within the scope of the expert's
report, although not offered with a design to mislead.) Under
the first proposed revision, no amendment of interrogatory
answers would be permitted if it is prejudicial and the result
of a design to mislead and introduction would constitute a
surprise to the prejudiced party.

The full Committee does not recommend such an amendment,
for several reasons. First, it was felt that Ratner dealt
with an aberrational situation, and the court rules should not
be amended (or expected) to address every anomaly that occurs
in civil practice. Also, the solutions of adjournment or
mistrial, proposed in Ratner and the draft amendment, may
themselves be highly brejudicial. Finally, the rule as it now
reads is adequate to cover the problem as it allows the court
discretion to admit or exclude the amended answers, as justice
demands.

The subcommittee subsequently proposed another amendment

to R. 4:17-7, setting out a schedule for the disclosure of
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information about the identity of experts and the substance of
their anticipated testimony at trial. 1In addition to requir-
ing what amounts to "automatic discovery" in civil matters,
the proposed revision would also address the Ratner situation
by explicitly providing for preclusion at trial of any infor-
mation not previously provided. Again, the full Committee
declined to endorse the proposal in the belief that its
adoption would dramatically increase the pretrial preparation
for all cases to solve a problem that may arise in only a
handful of those cases that actually do go to trial.
Accordingly, the Committee recommends no amendments to

current R. 4:17-7.
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T. Proposed Amendments to R. 4:21A-6 —-- Entry of Judg-

ment; Trial de Novo

The Committee referred to the Arbitration Advisory
Committee an attorney's suggestion that R. 4:21A-6 be amended
to allow plaintiffs to accept or reject an arbitration award
independently of any co-party. (At present, when one party
requests a trial de novo, the entire case as to all parties
goes back on the trial list.) The latter committee reviewed
the proposal and recommended no change to the present rule.

The Civil Practice Committee agreed with the present rule
insofar as it applies to multiple defendants. However, if
there are two plaintiffs and only one is dissatisfied with the
arbitration award, the Committee questioned why the satisfied
plaintiff must go to trial. According to the Arbitration
Advisory Committee, which subsequently reconsidered the
question at the Civil Practice Committee's request, and all
the plaintiffs' attorneys on the latter committee, this is
simply not a problem. Although a trial de novo request from
a dissatisfied party brings the entire matter back onto the
trial list, each party is still free to work out its own
settlement based on the arbitrator's award. Thus, the Civil
Practice Committee does not recommend the proposed change to

R. 4:21A-6.
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u. Proposed Amendments to R. 4:30A -- Entire Contro-

versy Doctrine

The Division of Law and Public Safety proposed an amend-
ment to R. 4:30A to except condemnation actions from the
application of the entire controversy doctrine, because of the
increasing prevalence of environmentally contaminated proper-
ties that are the subject of such actions.

The Committee agreed that no exception to the entire con-
troversy doctrine need be carved out for condemnations. It is
always possible to avoid the consequences of the doctrine by
moving to sever and reserve a particular claim, and this would

be an appropriate way to handle contamination issues.
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V. Proposed Amendments to R. 4:38-2 —- Separate Trials

The Medical Inter-Insurance Exchange of New Jersey pro-
posed amending R. 4:38-2(b) to mandate bifurcation of all
medical malpractice trials into separate liability and damages
proceedings. The Committee does not Support such an amend-
ment, preferring the current rule which leaves the issue of

bifurcation to the sound discretion of the trial judge.
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W. Proposed Amendments to R. 4:42-9(a) -- Counsel Fees

In light of a Chancery Division decision holding that
R. 4:42-9(a)(4) does not apply to the recovery of counsel fees
by a condominium association as part of its action against a
delinquent unit owner, the Chief of the Office of Foreclosure
proposed amending R. 4:42-9(a)(4) to include a specific
reference to condo association lien foreclosures. The Commit-
tee does not support such an amendment, noting that N.J.S.A.
46:8B-21 permits reasonable counsel fees to be assessed
against a delinquent owner if authorized by the master deed.

In addition, an attorney had proposed that
R. 4:42-9(a)(5) be amended to permit full recovery of attor-
ney's fees in actions to foreclose a tax sale certificate.
The Committee declined to recommend such an amendment, since
the rule now provides for increased fees to be awarded in the
court's discretion, "for special cause shown". Note, however,
that the Committee does recommend amending R. 4:42-9(a)(5) to

provide a maximum fee of $350 for both in rem and in personam

tax foreclosure proceedings (see section I.X., above).
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X. Proposed Amendment to R. 4:42-11 -- Interest; Rate

on Judgments; in Tort Actions

The Medical Inter-Insurance Exchange of New Jersey pro-
posed extensive amendments to R. 4:42-11(b) to eliminate the
application of the rule to future losses, non-economic damag-
es, cases in which the plaintiff has caused unreasonable
delays in pretrial proceedings and cases in which the plain-
tiff has failed to recover at trial an amount equal to or in
excess of a previously rejected written settlement offer. The

Committee does not recommend revising the rule as proposed.
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Y. Proposed Amendments to R. 4:43-2 —-— Final Judgment

by Default

An attorney advise that the Superior Court Clerk's Office
refused to enter default Judgment against a defendant who had
appeared in the action only to file a motion to set aside a
previously entered default judgment because of defective
service. The attorney's position was that the filing of the
motion did not constitute an appearance and thus the Clerk
could properly enter default judgment.

The Committee noted that the rules of court no longer
make a distinction between "special"” and "general" appear-
ances. A motion to set aside a default judgment for defective
service brings the movant under the jurisdiction of the court
and this constitutes an appearance. The Committee determined

that no rule change is necessary.
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Z. Proposed Amendments to R. 4:5]1 —-- Ne Exeat; Capias

An article in the New Jersey Lawyer stated that the

detailed provisions in R. 4:51 relating to ne exeat surety
bonds are meaningless as surety bond companies have made a
business decision not to write such bonds.

Committee members expressed the view that there is no
real problem in obtaining ne exeat and capias bonds. Accord-
ingly, it was agreed that the rule should not be changed
unless and until it is demonstrated that no such bonds are

available.
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AA. Proposed Amendments to R. 4:74-7 -- Civil Commit-

ment
Rule 4:74-7 was amended as of September 1, 1990 to pro-
vide for judicial review of all patients converting from an
involuntary to a voluntary commitment status as well as of all
pPatients choosing voluntary commitment following screening.
The Mental Commitments Subcommittee, chaired by Deborah
Poritz, Esq., was subsequently asked to consider a rule that
would provide for review of all patients who had converted
from involuntary to voluntary status prior to September 1,
1990. As it was reported that the Public Advocate is bringing
these patients before the court on a gradual basis, however,
the subcommittee and full Committee determined that no rule

change is needed.
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BB. Proposed Amendments to R. 4:80-6 -—- Notice of Pro-

bate of wWill

An attorney wrote to the Committee advising that the
notice requirements of R. 4:80-6 are virtually impossible to
satisfy, as the rule calls for notice to be sent not only to
all beneficiaries under the will but also, since the 1990
amendments, to all persons designated by R. 4:80-1(a)(3),
i.e., spouse, heirs, next of kin, and others entitled to
letcers testamentary or letters of administration.

The Committee determined that no rule change is neces-
sary, as R. 4:80-6 as amended in 1990 requires no new search.
Once a will is admitted to probate, notice must be given to
all persons in interest previously required to be identified
in the complaint. This notice requirement was added in 1990
to ensure that New Jersey probate practice complies with the

due process mandates of Tulsa Professional Collection Services

v. Pope, 485 U.sS. 478, 108 s.Ct. 1340, 99 L.Ed.2d 565 (1988)

and Mennonite Board of Missions v. Adams, 462 U.S. 791, 103

S.Ct. 2706, 77 L.Ed.2d 180 (1983).
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S CC. Breach of Settlement Agreement

The Committee declined to recommend an attorney's sugges-
tion that rules be drafted to deal with the problem of

breached settlement agreements.

P
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T DD. 1In Limine Applications

an attorney proposed adoption of a rule that would per-
mit, if not encourage, in limine applications during the
course of litigation. The Committee voted that no such rule

is desirable or necessary.

‘:x’“\f/
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EE. Periodic, Temporary Substitution of Attorney

An attorney had suggested that a rule be drafted to allow
the attorney of record to hire a temporary substitute to
appear for him or her at any time during the proceedings,
€.9., to respond to a calendar call. This practice is permit-
ted in New York. The Committee took a strong position against

such an amendment.
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FF. Federal Rules of Civil Procedure

The Committee considered whether amendments to the New
Jersey rules are necessary or desirable, in light of the
recently adopted amendments to the Federal Rules of Civil

Procedure. The Committee concluded that no amendments are

needed.
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GG. Renotice Requirements of Adjourned Sheriff's Sale

In a previous term, the Committee established a subcom-
mittee to consider what rule or legislative amendments, if

any, are necessitated by the decision in First Mutual Corpora-

tion v. Samojeden, 214 N.J. Super. 122 (App. Div. 1986). That

opinion holds that Rules 4:65-2 and 4:65-4 implicitly entitle
interested parties to actual knowledge of the adjourned date
upon which a Sheriff's sale occurs. It was concluded that no

rule change is needed.
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IT. Fax Filing and Service

The Subcommittee on Fax Filing and Service, chaired by
the Hon. Howard Kestin, was established to consider the
desirability and feasibility of filing and/or service by fax.
The subcommittee recommended a rule change that would permit
ihterlocutory service by fax among attorneys only, of up to 50
pages, to be followed by hard copy. It recommended against
permitting original service by fax at this time.

After discussing the subcommittee's recommendations, the
full Committee declined to Support any rule amendment permit-
ting fax service. The majority of the Committee felt strongly
that a fax sender is using the recipients's machine to accom-
modate himself or herself. Also, potential for abuse exists,
despite any safeguards that may be built into a rule. Accord-
ingly, the Committee recommends that fax service be permitted
by specific consent of the adversary and that fax filing
directly with a judge, as in a TRO situation, be permitted
with the express consent of the judge. No rule is needed for
such a consensual procedure.

See the report of the Subcommittee on Fax Filing and
Service, included as Appendix C to this report.

See also Section III.E., below, for further discussion of

the Committee's recommendations on this issue.
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JJ. Miscellaneous Proposals

A listener of a local radio show dealing with 1legal
issues wrote to suggest procedural changes that would require
arbitration of civil cases and facilitate enforcement of
judgments or settlements. The Committee agreed that no rule
changes are necessary. Statewide statutory arbitration
programs, as well as local rule-based programs, provide for
arbitration of much of the civil caseload. The issue of the
enforcement of judgments or settlements is already adequately

addressed in the current rules.
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ITII. OTHER RECOMMENDATIONS

A. Proposed Amendments to Appendix I —— Life

Expectancy Tables

In light of the decision in IMO the November 14, 1989

Non-Group Rate Filing by Blue Cross and Blue Shield of New

Jersey, 239 N.J. Super. 434 (App. Div. 1990), the Committee
agreed that the Life Expectancy Tables contained in Appendix I
of the Rules should be revised to eliminate gender-based
differentiation.

The proposed new table follows:
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Life Expectancies for All Races and Both Sexes

Age Expectancy Age
0-1 73.88 37-38
1-2 73.82 38-39
2-3 72.89 39-40
3-4 71.93 40-41
4-5 70.97 41-42
5-6 70.00 42-43
6-7 69.02 43-44
7-8 68.05 44-45
8-9 67.07 45-46
9-10 66.08 46-47
10-11 65.10 47-48
11-12 64.11 48-49
12-13 63.12 49-50
13-14 62.14 50-51
14-15 61.16 51-52
15-16 60.19 52-53
16-17 59.24 53-54
17-18 58.28 54-55
18-19 57.34 55-56
19-20 56.40 56-57
20-21 55.46 57-58
21-22 54.53 58-59
22-23 53.60 59-60
23-24 52.67 60-61
24-25 51.74 61-62 .
25-26 50.81 62~-63
26-27 49.87 63-64
27-28 48.94 64-65
28-29 48.00 65-66
29-30 47.06 66-67
30-31 46.12 67-68
31-32 45.18 68-69
32-33 44.24 69-70
33-34 43.30 70-71
34-35 42.36 71-72
35-36 41.43 72-73
36-37 40.49 73-74

National Center for Health Statistics:

Table.

vVol. I,

Expectancy Age
39.56 74-75
38.63 75-76
37.71 76-77
36.79 77-78
35.87 78-79
34.96 79-80
34.06 80-81
33.16 81-82
32.27 82-83
31.3° 83-84
30.51 84-85
29.65 85-86
28.79% 86-87
27.94 87-88
27.10 88-89
26.28 89-90
25.46 90-91
24.65 91-92
23.85 92-93
23.06 93-94
22.29 94-95
21.52 95-96
20.76 96-97
20.02 97-98
19.29 98-99
18.58 99-100
17.88 100-101
17.19 101-102
16.51 102-103
15.85 103~-104
15.20 104-105
14.56 105-106
13.93 106-107
13.32 107-108
12.72 108-109
12.14 109-110
11.58

EiECt ancy

11.02
10.48
9.95
9.44
8.93
8.45
7.98
7.53
7.11
6.70
6.32
5.96
5.61
5.29
4.99
4.70
4.43
4.17
3.93
3.71
3.51
3.34
3.19
3.05
2.93
2.82
2.73
2.64
2.57
2.50
2.44
2.38
2.33
2.29
2.24
2.20

United States Life

United States Decennial Life Table for 1979-81.

no. 1. United States Printing Office, 1985.
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B. Proposed Amendments to Law Division-Civil Summons

In an article in the Star-Ledger, Herb Jaffe criticized

the civil summons forms currently in use, as confusing and
cluttered. Upon examination of the form, the Committee agreed
it should be redrafted in plain language, omitting gender-
based references. Another change in the form omits the signa-
ture line for the Clerk of the Superior Court. The Committee
is of the view that the Clerk's printed name is sufficient.

The proposed revised civil summons form is attached.
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Attorney(s):
Office Address & Tel. No.:
Attorney(s) for Plaintiff(s)

SUPERIOR COURT OF NEW JERSEY

COUNTY
DIVISION
Plaintiff(s) :
vs. : Docket No.
CIVIL ACTION
Defendant(s) : SUMMONS

From The State of New Jersey
To The Defendant(s) Named Above:

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New
Jersey. The complaint attached to this summons states the basis for this lawsuit. If you dispute
this complaint, you or your attorney must file a written answer or motion and proof of service with
the county clerk of the county listed above within 20 days from the date you received this
summons, excluding the date you received it. (The address of each county clerk is listed on the
back of this summons.) You must also send a copy of your answer or motion to plaintiff or the
attorney whose name and address appear above. A telephone call will not protect your rights; you
must file and serve a written answer or motion if you want the court to hear your case.

If you do not file and serve a written answer or motion within 20 days, the court
may enter a judgment against you for the relief plaintiff demands, plus interest and costs of suit.
I judgment is entered against you, the Sheriff may seize your money, wages or property to pay all
or part of the judgment.

If you cannot afford an attorney, you may call the Legal Services office in the county where
you live. A list of these offices is on the back of this summons. If you do not have an attorney
and are not eligible for free legal assistance, you may obtain a referral to an attorney by calling
one of the Lawyer Referral Services listed on the back.

DONALD F. PHELAN
Clerk of the Superior Court
DATED:

Name Of Defendant To Be Served:
Address of Defendant To Be Served:
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ATLANTIC COUNTY:

Lorl Mooney, Clerk

Civll Division, Direct Filing
1201 Bacharach Bivd., First F.
Atlantic City, NJ 08401
LAWYER REFERRAL

(609) 345-3444

LEGAL SERVICES

(609) 3464200

BERGEN COUNTY:
Kathleen A. Donovan, Clerk
119 Justice Center

10 Main St

Hackensack, NJ 07601-76968
LAWYER REFERRAL

(201) 468-0044

LEGAL SERVICES

(201) 487-2166

BURLINGTON COUNTY:
Edward A. Kelly, J., Clerk
First ., Courts Facility
49 Rancocas Rd.

Mt. Holly, NJ 08060
LAWYER REFERRAL
(609) 261-4862

LEGAL SERVICES

(609) 261-1068

CAMDEN COUNTY:
Michael S. Keating, Clerk
1st FL, Hall of Records
5th St. & Mickle Bivd.
Camden, NJ 08103
LAWYER REFERRAL
(609) 964-4520

LEGAL SERVICES

(609) 964-8251

CAPE MAY COUNTY:

Angela F. Pulvino, Clerk

(I.aw Division Filings)

Box DN-209

Cape May Court House, NJ 08210
or

(General Equity Filings)

Box DN-209A

Cape May Court House, NJ 08210
LAWYER REFERRAL

(609) 463-0313

LEGAL SERVICES

(609) 465-3001

CUMBERLAND COUNTY:
John G. Nardeffi, Clerk
Court House, Direct Fiiing
Broad & Fayette Sts.
Bridgeton, NJ 08302
LAWYER REFERRAL
(609) 451-5291

LEGAL SERVICES

(609) 451-0003

ESSEX COUNTY:

Patricia McGarry Drake, Clerk

237 Hall of Records

465 Dr. Martin Luther King, Jr. Bivd.
Newark, NJ 07102

LAWYER REFERRAL

(201) 533-1779

LEGAL SERVICES

(201) 624-4500

GLOUCESTER COUNTY:
Joseph J. Hoffman, Clerk

Frst A., Court House

1 North Broad St., P.O. Box 129
Woaodbury, N.J 08096
LAWYER REFERRAL

(609) 848-4589

LEGAL SERVICES

(609) 848-5360

HUDSON COUNTY:
Frank E. Rodgers, Clerk
Superior Court, Chvil Records Dept.

Brennan Court House, 583 Newark Ave.

Jersey City, NJ 07306
LAWYER REFERRBAL
(201) 796-2727
LEGAL SERVICES
(201) 792-6363

HUNTERDON COUNTY:
Dorothy K Tirpok, Clerk
Hall of Records

71 Main St

Flemington, N.J 068822
LAWYER REFERRAL
(908) 788-5112

LEGAL SERVICES

(908) 782-7979

MERCER COUNTY:
Albert E. Driver, Jr.. Clerk
P.O. Box 8068

209 South Broad St
Trenton, N.J 08650
LAWYER REFERRAL
(609) 989-8680

LEGAL SERVICES

(609) 695-6249

MIDDLESEX COUNTY:

Herbert P. Lashomb, Clerk

Court House, East Wing, Lobby A
1 Kennedy Sq., P.0O. Box 2633
New Brunswick, NJ 08903-2633
LAWYER REFERRAL

(906) 828-0053

LEGAL SERVICES

(908) 249-7600

MONMOUTH COUNTY:
Jane Clayton, Clerk

P.O. Box 1252

Court House, East Wing
Freehold, NJ 07728-1252
LAWYER REFERRAL
(908) 431-5544

LEGAL SERVICES

(908) 747-7400

MORRIS COUNTY:
Alfonse W. Scerbo, Clerk
CN-900

30 Schuyler PL
Morristown, NJ 07960
LAWYER REFERRAL
(201) 267-5882

LEGAL SERVICES

(201) 2856911

OCEAN COUNTY:

M. Dean Haines, Clerk
119 Court House
CN-2191

Toms River, NJ 08754
LAWYER REFERRAL
(908) 240-3666

LEGAL SERVICES
(908) 341-2727

PASSAIC COUNTY:
William L. Kattak, Clerk
Court House

77 Hamilton St.
Paterson, NJ 07505
LAWYER REFERRAL
(201) 278-9223
LEGAL. SERVICES
(201) 345-7171

SALEM COUNTY:

John VY. Cawman, Clerk
92 Market St., P.O. Box 18
Salem, NJ 08079
LAWYER REFERRAL

Equity
New Court House, 3rd AL
P.O. Box 3000 _
Somervilie, NJ 08876
LAWYER REFERRAL
(908) 685-2323
LEGAL SERVICES
(908) 231-0840

SUSSEX COUNTY:

Helen C. Ackerman, Clerk
Superior Court, Law Division
49 High Street

Newton, NJ 07860
LAWYER REFERRAL

(201) 267-5882

LEGAL SERVICES

(201) 382-7400

UNION COUNTY:
Walter G. Halpin, Clerk
1st A., Cowrt House
Hizabeth, NJ 07207
LAWYER REFERRAL
(908) 3534715
LEGAL SERVICES
(908) 354-4340

WARREN COUNTY:
Terrance D. Lee, Clerk
Court House
Belvidere, NJ 07823
LAWYER REFERRAL
(201) 267-5882
LEGAL SERVICES
(906) 475-2010



C. Attorney on Remand

A judge and Committee member pointed out an increasingly
common problem, that of an attorney continuing to mishandle on
remand a case that had been remanded primarily to salvage ah
apparently just cause from previous mishandling. One solution
would be for the trial or appellate judge to refer the attor-
ney to the District Ethics Committee. However, the function
of such a committee is punitive, rather than remedial.

The Committee agreed that there is a need for peer review
and remediation to deal with a problem that goes beyond the
civil area and beyond the scope of a rules committee. The
Committee recommends the appointment of a blue-ribbon commit-
tee or task force to study the problem and make recommenda-

tions to address it.
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D. Operational Guidelines for Supreme Court Committees

The Chief Justice has asked the chairs of the standing
committees for their views on the efficacy of the two-year cy-
cle. The general consensus of the Civil Practice Committee is
that a one-year rules cycle is preferable, for various rea-
sons: under a two-year cycle, projects become too protracted;
most issues can be adequately handled in a single year; impor-
tant items tend to get lost or delayed, as it has proved dif-
ficult to pass rule amendments on an emergent basis; and, most
importantly, the two-year cycle may ultimately result in the
rules losing their importance as a current source of law and

procedure.
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E. Fax Filing and Service

Although the Committee rejected rule amendments, pProposed
by the Subcommittee on Fax Filing and Service, that would
permit filing and/or service by fax (see section I1.1I.,
above), it does recommend that fax service be permitted by
specific consent of the adversary and that fax filing directly
with a judge -- i.e., when a TRO is sought -- be permitted
with the express consent of the judge. Consent is not to be
implied by the printing of a fax number on letterhead. No
rule or rule amendment is needed for such a consensual proce-
dure.

In order to obtain some practical information on the
cost, benefits and problems relating to fax filing, the sub-
committee proposed that a limited pilot program be developed
and implemented. The Committee concurs, and recommends that
the Superior Court Clerk's Office design a pilot for the fax
filing of certain specified documents only.

See the report of the Subcommittee on Fax Filing and

Service, included as Appendix C.
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IV. LEGISLATION

A. Proposed Amendments to N.J.S.A. 2A:17-1 Considered

and Rejected

A litigant had urged the amendment of N.J.S.A. 2A:17-1 to
eliminate the requirement that a judgment creditor execute on
personalty before being permitted to levy against the debtor's
realty. The Committee determined not to recommend such a
statutory amendment. However, legislation along the lines

proposed was introduced by Senator McManimon in June 1991.
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P B. Proposed Amendments to Foreclosure Legislation --

S. 3765
The Committee was asked for its position on S. 3765,
which would establish an alternative procedure for mortgage
foreclosure without public sale. The Committee declined to

comment on the legislation, which in its view implicates a

matter of substantive law.

Sy
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V. MATTERS HELD FOR CONSIDERATION

A. Subcommittee on Direct Filing

The current court rules do not now reflect procedures for
direct filing -- that is, local filing with the County Clerk
as Deputy Clerk of the Superior Court -- in civil and family
matters. Instead, direct filing has been implemented by means
of Supreme Court orders relaxing the appropriate rules.
Although direct filing in Law Division - Civil has been in
place statewide for some time, it will not be implemented in
the Family Part in all counties until the end of 1992.
Accordingly, the Committee will await completion of the direct
filing implementation in Family to amend the rules to reflect
these procedures. At the appropriate time, the amendments
will be drafted by the Subcommittee on Direct Filing, chaired

by the Hon. Sylvia Pressler.
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B. Subcommittee on Appointment of Attorney Trustees

In the previous term a subcommittee, chaired by Edwin
McCreedy, Esqg., was established to consider the effectiveness
of R. 1:20-12 in a "catastrophic" situation, i.e., when an
attorney-trustee appointed under the rule is faced with
managing a large number of very complex and/or disorganized
files of a suspended, disbarred or deceased attorney. The
subcommittee, which included three Sate Bar representatives,
studied the problem and sought the views of the New Jersey
Lawyers' Fund for Client Protection, the Office of Attorney
Ethics, and the Administrative Office of the Courts.

The work of the subcommittee can go no further until a
source of funds is identified, to pay out-of-pocket expenses
of attorney-trustees, to compensate them for their time and
effort, and in a situation where an attorney with a substan-
tial practice leaves it in disarray, to underwrite the cost of
the team of persons -- clerical staff and paralegals as well
as the appointed attorney-trustee -- needed to unravel the
files and deal with clients.

The subcommittee will continue to work to resolve the

funding issue, possibly by seeking an IOLTA grant.
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C. Subcommittee on Publication of Opinions

The bulk of the subcommittee's work in the 1990-92 term
involved review of a proposal to make all trial and Appellate
Division opinions, including those not approved for publica-
tion, available on LEXIS. See section VI.B., below, for a
discussion of this issue. In the coming term, the subcommit-
tee will undertake an examination of the process by which

opinions are reviewed and chosen for publication.
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7 D. Subcommittee on Service of Process

As stated in the narrative commenting on proposed changes
to R. 4:4-4 (see section I.M., above), the subcommittee will
undertake a comprehensive review of the timeliness and effec-
tiveness of current service procedures, to identify problems
and develop solutions. The study will include a survey of
Sheriffs and the bar.

See Appendix A for the report of the Subcommittee on

Service of Process.
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E. Subcommittee on Contingent Fees

In response to repeated requests to consider amendments
to various aspects of the contingent fee rule, R. 1:21-7, the
Committee established a Subcommittee on Contingent Fees,
chaired by Harold Sherman, Esqg. The work of the subcommittee
has inéluded preparation, receipt and analysis of question-
naires sent to all other states concerning restrictions on
contingent fees generally, and in particular types of cases.
The subcommittee anticipates submitting its report to the full

Committee in Spring 1992.
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F. Pro Hac Vice Study

The Committee was asked to study the operation of

R. 1:21-2, which governs appearances pro hac vice. It was

noted that when the rule was originally drafted, the intent

was to make it as liberal as possible. Now, pro hac vice

admissions are so numerous (over 600 in 1990) that trials must
frequently be adjourned because of attorneys' obligations in
their home states.

Before coming to any conclusions about the rule's opera-
tion, the Committee reviewed data compiled from the files of
the New Jersey Lawyers' Fund for Client Protection, to which

all attorneys admitted pro hac vice must pay a fee. The

Fund's files, however, were never intended to provide the kind
of information the Committee needs to make its determination.
Accordingly, the Committee recommended, and the Court ap-
proved, requiring that a copy of every order granting or
denying a pro hac vice application, along with the affidavit
submitted in support of the application, be sent to the AOC at
the time the order is entered.

This requirement went into effect on July 1, 1991. After
a full year's worth of data is compiled, the Committee should

have sufficient information to undertake the requested study.
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G. Rule 1:6-2 -- Form of Motion; Hearing

An attorney and Committee member recommended eliminating
from R. 1:6-2(c) the requirement that an attorney making a
discovery motion must certify that he or she has conferred
orally (or made a good faith effort to confer) with the
adversary in order to resolve the discovery dispute. The
proponent of this proposal is of the view that the requirement
is meaningless in the context of most cases,

The Committee voted to table the issue until the next
term, to allow recent amendments designed to tighten up this

requirement an opportunity to take effect.

- 204 -




5
i

H. Proposed Amendments to Rules 1:6-2(c) and

4:23-5(a) -~ re Certifications

An attorney advised the Committee that some judges in
Some counties use the movant's inadvertent failure to provide
the certifications required by R. 1:6-2(c) (that the attorney
for the moving party has conferred with the adversary in an
effort to resolve the issues raised by the motion) and
R. 4:23-5(a) (1) as recently amended (that the party moving to
dismiss or suppress an adversary's pleading for failure to
provide timely answers to interrogatories is not itself in
default in answering the interrogatories of the delinquent
party) as a reason to deny unopposed discovery motions. He
suggested that these rules be revised to prevent the denial of
motions in these circumstances.

The Committee determined not to act on the proposal at
this time, but to reconsider it in the next term, to allow the
relatively new certification requirement of R. 4:23-5(a)(1) a

chance to operate.
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£ I. Rule 4:42-11 -~ Interest; Rate on Judgments; in

Tort Actions

An attorney recommended increasing the prejudgment
interest rate as an incentive to encourage settlements. This
issue comes before the Committee periodically and was studied
extensively in the 1987 term. The Committee agreed that no
change to the rule should be recommended at this time, but the

issue should be reconsidered in the coming term.

;fﬁ\\\
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Je. Post-Trial Interviews with Jurors

A subcommittee, chaired by Kevin Marino, Esqg., was formed
to consider an attorney's suggestion that lawyers should be
able to conduct post-trial interviews with jurors for educa-
tional purposes. Currently, the rules prohibit post-verdict
interviews of jurors by attorneys, in an effort to prevent
communication of information that might result in an attempt
to impeach the verdict collaterally.

It was suggested that attorneys might be permitted to
interview jurors in cases that terminated before any verdict
was reached or before deliberations began. This would elimi-
nate any concerns as to a mistrial and remove the chilling
effect on deliberations that might occur if jurors knew that
their actions and conversations in the jury room may be held
up to later scrutiny. Interviews with jurors even in cases
that did not reach verdict or deliberation would still be
helpful, in that attorneys could learn jurors' views on
particular experts, and on the effect of the attorneys'
opening statements and trial techniques. Further, the summary
jury trial procedure used in at least one county permits
attorneys to interview jurors, and this has proved to be very
informative not only to the attorneys but to the judge as
well. A further benefit is that the interviews strengthen the

jurors' sense of being part of the system, of having input.
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In considering this issue, the subcommittee is reviewing

the practice in other jurisdictions. The subcommittee expects

to submit its report to the full Committee in the coming term.
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a VI. MISCELLANEOUS MATTERS

A. Judiciary Style Manual

A subcommittee, under the chairmanship of the
Hon. Stephen Skillman, completed a comprehensive revision of
the Judiciary Style Manual. The proposed revised manual has

been submitted to the Supreme Court for its consideration.

- 209 -




Nz

B. Publication of Opinions

The Supreme Court requested that the Committee review and
make recommendations regarding a proposal from Mead Data
Central to place unpublished Opinions of the Appellate, Chan-
cery and Law Divisions of the Superior Court on LEXIS. The
Subcommittee on Publication of Opinions, chaired by the
Hon. Richard Cohen, met with representatives of Mead Data
Central and discussed the proposal at length. The subcommit-
tee was deadlocked. A majority of the full Committee, howev-
er, concluded after lengthy discusssion that the problems in-
herent in the proposal far outweighed any potential benefits.
The Committee transmitted this view to the Supreme Court,
along with its recommendation that the proposal be rejected.
Based on this recommendation, the Court determined that the
proposal should not be adopted, and Mead Data Central has been
so advised.

The Subcommittee on Publication of Opinions continues to
work on its study of the publication process (see sec-

tion V.C., above).
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C. Juror Interview Cards/Voir Dire

A joint subcommittee of the Criminal Practice and Civil
Practice Committees, chaired by the Hon. Lawrence Weiss, was
established to review a procedure, in use in at least one
county, whereby jurors are asked to complete a nine-question
pretrial questionnaire or "interview card" while in the juror
assembly room. The cards ask for basic information, including
anything that might prevent service as a juror, and are
intended to facilitate the voir dire process.

Although the subcommittee found the concept of juror
interviews cards to be well-intended, in actual practice some
difficulties arise. For example, few attorneys avail them-
selves of the opportunity to review the cards prior to trial,
and even those who do still want to observe jurors as they
respond to the questions. Accordingly, the subcommittee did
not recommend the use of juror interview cards as a routine
matter. The Civil Practice Committee endorses this position.

The discussion on the juror interview cards 1led to a
consideration of the voir dire process in general. 1In some
counties, the judge conducts the entire voir dire, whereas in
others the attorneys are permitted to ask supplemental ques-
tions. A Civil Practice subcommittee was established to
develop a videotape on effective voir dire procedures. It is
anticipated that the videotape will be available for use at

the 1992 Judicial College.
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D. In Re Blackman

In In re Blackman, 124 N.J. 547 (1991), the Supreme Court

directed the Civil Practice Committee to consider and clarify
the scope and meaning of R. 1:15, Limitation on Practice of
Attorneys, insofar as it precludes a municipal court judge as
well as his or her partners and associates from representing
an official of the municipality in which the judge is serving.
Before undertaking this task, the Committee has requested
clarification from the Court as to whether it -- the Commit-
tee -- is to determine which municipal employees would consti-
tute "municipal officials" within the meaning and intent of

the rule.
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E. Rule 1:21-3(c¢c) -- Appearance by Law Graduates and

Students; Special Permission for Out-of-State

Attornexs

The Trustees of the New Jersey Lawyers' Fund for Client
Protection inquired whether out-of-state attorneys permitted
to appeér in New Jersey on behalf of a legal services organi-
zation, pursuant to R. 1:21-3(c), should be required to make
payment to the Fund. 1In the view of the Committee, no such
payment is required. Rule 1:21-3(c) merely authorizes an
attorney to practice for a limited purpose, i.e., on behalf of
a legal services organization which is responsible for the
actions of the out-of-state attorney. This is not tantamount

to admission pro hac vice and so no fee is necessary.
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L F. Proposed Amendment to R. 4:43-2(a) -~ Final

Judgment by Default

%: An attorney brought to the Committee's attention the fact
| that some counties are requiring proof hearings before enter-
ing default judgment in cases where an answer had been filed
but was subsequently stricken. These counties point to a 1966
administrative directive mandating this procedure. The Com-
mittee determined that Judge Pressler should write to the
Chief Justice, expressing the Committee's concern tﬁat rule-
making by administrative directive is resulting in disparate

procedures.

SN
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G. Proposed Amendment to R. 1:21-7A and RPC 1.5(b) —-

re Retainer Agreements in Family Actions/Fees

An attorney suggested that R. 1:21-7A be amended to
provide that in the event a representation is discontinued
(e.9., the husband and wife reconcile), any new representation
requires an additional retainer agreement. He suggested also
that there should be separate fee agreements for domestic
violence representation, matrimonial representation, or other
representation, each of which should be specific and in
writing. The Committee agreed to refer the issue to the

Family Practice Committee.
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H. Proposed Increase of Special Civil Part Monetary

Jurisdiction

A listener of a local radio show on legal matters sug-
gested raising the monetary jurisdiction of Small Claims to

$10,000. This suggestion was referred to the Special Civil

Part Practice Committee.
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I. Proposed Amendments to Rules 1:34-2, 4:101-1 and

4:101-5 -- re Child Support Judgments

In response to Federal (Section 9103 of the Federal
Omnibus Budget Reconciliation Act of 1986) and State (N.J.S.A;
2A:17-56.23a) legislation requiring that orders for child
support payments become judgments by operation of law as they
become due, a joint subcommittee, chaired by the Hon. Stephen
Schaeffer and consisting of Family Practice and Civil Practice
Committee members, the Superior Court Clerk, and Probation
staff prepared amendments to Rules 1:34-2, 4:101-1 and
4:101-5, along with a certification form. The entire proposal
was published for comment in the August 22, 1991 issue of the

Law Journal. Two comments were received, both from county

welfare boards. The amendments and form were revised to
accommodate the comments and will be sent to the Supreme Court
for immediate review.

The revised proposed amendments and certification form

read as follows:

- 217 -




1:34-2. Clerks of Court

The clerk of every court, except the Supreme Court, the
Superior Court and the Tax Court, shall be responsible to and
under the supervision of the judge or presiding judge of the
court of which the clerk serves, the Assignment Judge of the
county, and the Administrative Director of the Courts. The
clerks of the Supreme and Superior Courts shall be responsible
to and under the supervision of the presiding judge of the
court and the Administrative Director of the Courts. The
clerk of the county shall be the deputy clerk of the Superior
Court with respect to Superior Court matters pending in that
county and may issue writs out of the Superior Court. The
Surrogate of the county shall be the deputy clerk of the
Superior Court, Chancery Division, Probate Part, with respect
to probate matters pending in that county. Deputy clerks in
the Superior Court, Chancery Division, Family Part and the
Superior Court, Law Division, Special Civil Part and all other
employees of such courts shall be responsible to and under the

supervision of the clerk of the court. The Vicinage Chief

Probation Officer shall be the deputy clerk of the Superior

Court for the purpose of entering and certifying child support

judgments and orders as required by R. 4:101.

Note: Source - R.R. 6:2-7, 7:21-1, 7:21-2, 8:13-4.
Amended July 14, 1972 to be effective September 5, 1972;
amended June 20, 1979 to be effective July 1, 1979; amended
June 29, 1990 to be effective September 4, 1990; amended

to be effective
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4:101-1. Abstracts to Be Entered

(a) Entry on Civil Judgment and Order Docket. The Clerk

of the Superior Court or, where provided by law or these

rules, the county clerk as [his] deputy clerk of the Superior

Court shall enter without request in the Civil Judgment and
Order Docket an abstract of each judgment or order for the
payment of money entered in [their respective courts] the

Superior Court; and upon written notice by any party thereto

pursuant to law, an abstract prepared by such party of any
judgment or order affecting title to or a lien upon real or
personal property, and an abstract of any judgment or order
for costs and counsel fees entered by the Appellate Division
of the Superior Court. The abstract shall contain the follow-
ing information:

[(a)] (1) The title of the court and the names of all
the parties to the judgment or order, designating particularly
against whom it is rendered, and the firm name of all partner-
ships, if such.appears in the pleadings;

[(P)] (2) The style of the action and the amount of the
debt, damages and costs recovered; or, in the case of a
judgment or order affecting title to or a lien upon real or
personal property, a designation of the property so affected;
and

[(c)] (3) The date of the actual entry of such judgment

or order by notation thereof upon the Civil Docket.
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£ {b) Child Support Judgments and Orders. When a child

support judgment or order issued pursuant to N.J.S.A.

K“mwwm\\ 2A:17-56.23a is entered in the Superior Court Child Support

Judgment Index of the Automated Child Support Enforcement

+//,§;;;;;%(1t shall have the same force and effect as entry of an

abstract in the Civil Judgment and Order Docket pursuant to

paragraph (a) of this rule.

Note: Source - R.R. 4:120-2 (first unnumbered para—
graph). Paragraph (a) amended September 5, 1969 to be effec-
tive September 8, 1969; amended July 7, 1971 to be effective
September 13, 1971; amended July 24, 1978 to be effective
September 11, 1978; amended July 22, 1983 to be effective
September 12, 1983; existing rule redesignated as paragraph
(a) with new caption added and new paragraph (b) added

to be effective

RN /VZ/%Zj?/ //
SN = f/// §
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4:101-5. Assignments of, Postponement of Lien of, or Warrant

to Satisfy Judgments; Entry of Satisfaction

(a) Assignments; Postponements; Warrants. The clerk

shall enter upon the [c]€ivil [j]Judgment and [o]Order
[d]Docket, if the judgment is entered therein, and otherwise
in the [c]Civil [d]Docket or other book in which the judgment
or lien has been entered, a notation of the filing or lodging
with [him] the clerk for record of any assignment of, post-
ponement of the lien of, or warrant to satisfy, any judgment.
Such notation shall appear at a discernible place on or at the
entry of such judgment in said docket or book.

(b) Entry of Satisfaction -- Generally. Where a

judgment is satisfied, the entry of satisfaction may be made
at any discernible place on or at the entry of such judgment
on the [c]Civil [j]Judgment and [o]Order [d]Docket or other
book in which it may be entered.

(c) Entry of Satisfaction -- Child Support Judgments and

Orders. If a child support judgment or order entered in the

Child Support Judgment Index requires payment to an individual

obligee, the obligee shall execute a warrant of satisfaction

as of the date requested by or on behalf of the obligor. 1If

the order or judgment requires payment through a probation

department, the Chief Probation Officer shall issue, upon

request, a certification as to the amount due in the form

prescribed by Appendix XII to these rules, and the warrant of
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£ satisfaction shall be signed by both the creditor and the

Chief Probation Officer.

Note: Source - R.R. 4:120-6; paragraphs (a) and (b)
amended and new paragraph {c) added to
be effective

s
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APPENDIX XII

Superior Court of New Jersey
Chancery Division - Family Part
County of

Docket No.

Judgment No. JCS

Plaintiff/Oblig_
VS. CERTIFICATION OF CHILD SUPPORT ARREARS
Defendant/Oblig__
As of , 19 , the obligor in the above captioned matter owes
$ in past-due child support payments and $ in post-judgment
interest.

The undersigned certifies that the foregoing is a true and accurate record of outstanding judgment

for child support entered in accordance with N.J.S.A. 2A:17-56.23a.

Y‘\.\_,/

Title:

County Probation Department
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J. Recovery of Paraprofessional Fees

Effective February 1, 1990, R. 4:42-9(b) was amended to
clarify the criteria for recovery of paraprofessional fees.
Subsequently, the South Jersey Paralegal Association forwarded
its report on the issue to the Committee, for its information;

the report referenced Missouri v. Jenkins, 109 S.Ct. 2463; 105

L.Ed. 2d 229 (1989). The Committee determined that neither
the Paralegal Association report nor Missouri necessitated any
further changes in the rule. The former does not contradict
the amended rule. The latter merely represents caselaw devel-

opment of the fee calculation issue.
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K. Proposed Amendments to R. 4:59-1 -- Execution

An attorney had written to obtain the Committee's advice
on where post-judgment discovery must be taken, as his inter-
pretation of the requirements of the rule differ from that of
a trial judge. Although the Committee agreed with the attor-
ney's interpretation, it may not give advisory opinions in
such matters. The attorney was advised that the problem he
raised is not correctable by rule amendment. 1In any event,
this question will be mooted by adoption of the proposed
amendment to R. 4:59-1 (see section I.DD., above), which would
permit an "information subpoena" to be used in place of post-

judgment depositions.
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Respectfully submitted,

Hon. Sylvia B. Pressler, chair

Morris M. Schnitzer, Esq.,
vice-chair

Hon. Leonard N. Arnold

Robert A. Baxter, Esqg.

David H. Ben-Asher, Esq.

Hon. Murry D. Brochin

Professor Robert A. Carter

Thomas T. Chappell, Esq.

Gail W. Chester, Esq.

Hon. Richard S. Cohen

Edward J. Dauber, Esq.

Hon. Donald W. deCordova

Kevin P. Duffy, Esq.

Hon. John A. Fratto

Hon. Maurice J. Gallipoli

Douglas T. Hague, Esq.

Hon. John 8. Holston, Jr.

Richard Kahn, Esq.

Hon. Howard H. Kestin

Linda Lashbrook, Esqg.

Hon. Jaynee LaVecchia

Hon. Paul G. Levy

Hon. Jack L. Lintner

Hon. Harry A. Margolis
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CIVIL PRACTICE COMMITTEE
SUBCOMMITTEE ON FAX

REPORT AND RECOMMENDATIONS II

The Subcommittee on FAX has been instructed to update its 1989
report and recommendations, particularly in the light of a recently
adopted amendment to Rule 5 of the Federal Rules of Civil Procedure

(See Appendix A) and the proposed model rules for facsimile utili-

zation recently promulgated by the National Center for State Courts

(See Appendix B). Aside from commenting more extensively on the
issue of filing by FAX in the light of these recent developments,
the Subcommittee unanimously resubscribes to its 1989 report and
recommendations (See Appendix C) which dealt primarily with the

issue of service by FAX.

SERVICE BY FAX

In summary in this latter regard, we opined in our 1989 report
that it was not appropriate to permit original service by FAX. For
many of the same reasons that led us to that conclusion, it was
also the Subcommittee's view that service by FAX between persons
other than attorneys should also not be permitted. It was our
view, however, that interlocutory service by FAX, between attorneys
only, should be permitted, at least as an experiment. A rule
amendment was proposed toward this end, embodying several condi-
tions, limitations, and safeguards designed to prevent abuse or
failure of this mechanism for serving papers. A full analysis of
the issues and the reasons for the action which the Subcommittee

recommended is contained in the 1989 report. It is the



Subcommittee's view that its 1989 draft rule is far better than the
pProvisions of the National Center for State Courts' draft concern-
ing service of process (Part III). This Subcommittee's proposed
draft deéls with all of the issues addressed by the National
Center's draft and also covers some issues which apparently were

not considered by those who prepared the National Center's draft.

FILING BY FAX

As concerns the issue of filing by FAX, the Subcommittee notes
that the amendment to Rule 5 of the Federal Rules of Civil Proce-
dure mefely authorizes federal district courts to permit filing by
FAX. Because of the amendment's recency, it is unlikely that any
track record of experience under such a rule has yet developed.

While the National Center's draft concerning filing by FAX
addresses many issues which ought to be considered, it should not
be adopted in New Jersey at this time until further study is under-
taken. Too many unanswered questions presently exist concerning
the impact of FAX service as well as its manageability. Therefore,
limited experiments should be undertaken before full-scope
implementation is authorized.

The Subcommittee has arrived at these conclusions after seek-
ing the views of Donald F. Phelan, Clerk of the Superior Court, and
discussing issues he raised in the light of the Subcommittee's col-
lective experience.

Mr. Phelan does not oppose the concept of service by FAX. He
has advised the Subcommittee that he would support a limited
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experiment for the purpose of evaluating its feasibility. Some of
the problems he presently sees are related to his staff resources,
the cost of gearing up for any such system, its impact upon impor-
tant functions of the Clerk's office, and the like.

If a rule permitting filing by FAX is to include a provision
for follow-up filing of hard copy (as_provided in the National
Center's proposal), an impossible burden would be created. Such a
rule would require staff to handle papers twice. Existing short-
ages of staff and the current difficulty of handling the existing
volume of filed papers suggest that such a mechanism could not be
managed. The need to follow up FAX filing with a transmittal of
hard copy exists, among other reasons, because the FAX machines
presently in use in the Clerk's office (and most machines else-
where) use the type of paper which deteriorates in relatively short
time.

Double handling of papers could be avoided by having FAX
equipment which produces its product on plain paper. Such
equipment exists at a somewhat higher cost than standard models.
Existing equipment would need to be replaced and more machines
purchased, at least over the long run, to handle the anticipated
volume. In a time of fiscal shortfall in all branches of govern-
ment, it simply may not be feasible to make full use of this
technological development.

Another problem which bears upon staff resources relates to
filing fees. Presently in most situations, a check covering filing
fees accompanies the papers to be filed. If papers are to be
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transmitted by FAX with a filing fee to follow, once again clerical
personnel will be involved in some double handling with its result-
ing impact upon personnel resources. This problem could be
addressed by requiring any attorney who files by FAX to have an
account with the Clerk's office. Such a requirement may engender
other problems bearing upon staff resources if it means that more
accounts will be maintained than presently is the case. Also in
this regard, the members of the Subcommittee are under the impres-
sion that the number of accounts in the Clerk's office is decreas-
ing perhaps because of factors relating to the economy.

Mr. Phelan highlighted another problem which will exist with
any FAX filing system in which originals are not eventually filed.
This related to the Clerk's function of certifying the authenticity
of signatures in such instances as where a proceeding in another
jurisdiction relates to one pending or previously held here.

With all of the actual and potential problems which FAX filing
might engender, it would be best to undertake a fuller study before
any rule amendments are considered. Even if it is eventually
determined that filing by FAX is a system which should be imple-
mented, it might be advisable to begin experimentally in limited
ways and for limited time periods such as by permitting such filing
for well-defined miscellaneous documents only, requests for emer-
gent relief, or where permitted by a judge for special reasons. An
experiment of this nature is being contemplated by the Office of
Administrative Law, restricting filing by FAX to these limited
areas. Once this experiment is established by rule and its
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experience obtained, useful information may be available to the
Superior Court in its consideration of a limited use of FAX filing.

Also, this Subcommittee in its 1989 report mentioned a then
ongoing one-year experiment in Minnesota wherein FAX filing was
authorized in order to address the problems of attorneys who prac-
tice at some distance from the filing location. It would be
helpful to learn more about the Minnesota experiment before "re-
inventing the wheel” in New Jersey. Furthermore along these lines,
our recently implemented system of local filing may lessen the need
for a FAX alternative. On the other hand, the Subcommittee
recently learned of a project under way in Cape May County in which
the county bar association is adverting a service for local filing
which involves the use of FAX (See Appendix D). Such innovative
efforts may also have some practical impact on the need for and
advisability of direct FAX filing, although any system of local
filings using FAX raises additional questions concerning equipment
and staff cost factors which must be taken into consideration.

Accordingly, the Subcommittee recommends that no action be
taken at this time to authorize filing by FAX. The Subcommittee
further recommends that a feasibility study be instituted before
any such action is considered.

Respectfully submitted,

Hon. Howard H. Kestin, Chair

Dennis M. Cavanaugh, Esq.

Hon. Jaynee LaVecchia

Deanne Wilson, Esq.
November, 1991
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show cause Wafgenschgeideg V. Mackay, 763 F. 24711
(S5th cir. 1985)

The new rulw does not affect the reach o the court
to impose criminal contempt sanctions. Nationwide
enforcement of fedecal decrees and injunctdons is already
available with respdct to criminal co empt: a federal
court may effect thd arrest of a8 griminal contemnor
anywhere in the United States, 28 p’s.c. § 3041, and a
contemnor when arrested 2y be subqect to removal to the
district in which punishmegt may He imposed. F. R. Crim.
Pro. 40. Thus, the pPresent NawHermits criminal contempt
enforcement against a contemhOr wherever that person may
be found.

The effect of the re ision iX to provide a choice of
€ivil or criminal contg Pt sanctiogs jin those situations
to which it applies, ontempt procewdings, whether civil
Oor criminal, must e brought in € court that was
allegedly defied °Y & contumacious\ act. Ex parte
Bradley, 74 U.s,/ 366 (1869). This i\ so even if the
offensive conddct or inaction occurred outside the
district of th€ court in which the enforcemant pProceeding
must be copducted. E.q. McCartney v. UmNted States,
291 Fed. 497 (8th cir.), cert. denied 263 U.S. 714
(1923). /' For this purpose, the rule as before does not
distinduish between parties and other persons suRject to
contelnpt sanctions by reason of their relation or
copMiection to parties.

Rule 5. Service and Filing of Pleadings and Othe
Papers

* ® ¢ % g

(d) FILING; CERTIFICATE OF SERVICE. All papers

after the complaint required to be served upon a

party, together with a certificate of service,

shall be filed with the court e&%hef—beéefe—sefvéee

W
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RULES OF CIVIL PROCEDURE 45

e® within a reasonable time thereafter service, but
the court Mmay on motion of a party or on its own
initiative order that depositions upon oral
examination and interrogatories, requests for
documents, requests for admission, and answers and
responses thereto not be filed unless on order of
the court or for use in the proceeding.

(e) FILING WITH THE COURT DEFINED. The filing
of pleadings—and—eothesr papers with the court as
required by these rules shall ‘be made by filing
them with the clerk of the court, except that the
judge may permit the papers to be filed with the
judge, in which event the Judge shall note thereon

the filing date and forthwith transmit them to the

office of the clerk. Papers may be filed by

facsimile transmission if permitted by rules of the
district court, provided that the rules are
authorized by and consistent with standards
established by the Judicjal Conference of the
United States. The clerk shall not refuse to
accept for filing any pPaper presented for that
purpose solely because it is not presented in

N o



46 RULES or crviL PROCEDURE

27 rope o 88 required b these rules or any local

28 rules or practices.

COMMITTEE NOTES

Subdivision (d). This subdivision is amended to
require that the pPerson making service under the rule
certify that service has been effected. Such a
requirement has generally been imposed by local rule

Having such information on file may be useful for
many purposes, including proof of service if an issue
arises concerning the effectiveness of the service. The
certificate will generally Specify the date as well as
the manner of service, but parties employing private
delivery services M3y sometimes be unible to Specify the
date of delivery. In the latter Circumstance, a
specification of the date of transmission of the paper
to. the delivery service may be sufficient for the
purposes of this rule.

Subdivision (e). The words - leading and other- are
stricken as unnecessary. Pleadings are Papers within
the meaning of the rule. The revision also accommodates
the development of the use of facsimile transmission for

Several local district rules have directed the office
of the clerk to refuse to accept for filing papers not
conforming to certain requirements of form imposed by
local rules or Practice. This is not 2 suitable role
for the office of the clerk, and the practice exposes
litigants to the hazards of time bars; for these reasons,
such rules are proscribed by this revision. The

enforcement of these rules and of the local rules is a

role for a Judicial officer. A clerk may of course
advise a Party or counsel that @ particular instrument
is not in Proper form, and may be directed to so inform
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1-101 [SHORT TITLE]

These rules may be cited as "fax filing rules.*

Adopting jurisdictions may wish to specify “filing*"

rules if facsimile use is limited to filings.

1-102 DEFINITIONS

As used in this division, unless the context requires

otherwise:

(1) "These rules" means the rules in this chapter.

(2) "Facsimile transmission” means the transmission of
a copy of a document by a system that encodes a
document into electronic signals, transmits these
electronic signals over a telephone line, and

reconstructs the signals to print a duplicate of




ALT.

3002r

(6-3a)

the original document at the receiving end.

(3) "Facsimile filing or “filing by fax® means the
facsimile transmission of a document to 8 court or

fax filing agency for filing with the court.

(4) "Service by fax*” or "Service via Facsimile
Transmission” means the transmission of a document

to an attorney or a Party under these rules.

(S)I“Fax“ is an abbreviation for “facsimile” ana
refers, as indicated by the context, to a
facsimile transmission or to a document so

transmitted.

ALTERNATIVES/ADDITIONS:

"Facsimile machine® means a machine that can send a
facsimile transmission using the international standard
for scanning, coding, and transmission established for
Group 3 machines by the Consultative Committee of

International Telegraphy and Telephone of the




ADD.

(6-b)

(7)

Seveccsmae . L iemsecaae ........--.--.--,.-.,_\,.........-..._.,......._._.4_'____.4.“.._..,................

International Telecommunications Union (CCI'I‘T),l in
iegular resolution. a facsimile machine used to send
documents to a court shall send at an initial transmission
speed of no less than 4800 baud and be able to produce a
transmission record. As applied to a court, facsimile
machine also means a receiving unit meeting the standards
specified in this subdivision that is connected to and
Prints through a Printer using xerographic technology, and
a8 facsimile modem that is connected to a personal computer
that prints through a printer using xerographic .

technology. (Cal.)

"Facsimile machine,” a device capable of facsimile
transmissions will be attgéhed to a dedicated phone 1line
and a dedicated electronic circuit protected'by a surge
Protector. |
The device will use 20 1b. alcoline base bond paper and
will meet CCITT GROUP __ specifications. It will
automatically place the date and time of receipt on the
printed transmission.

e
"Transmission record” means the document printed by the

sending facsimile machine stating the telephone number of

the receiving machine, the number of pages sent, the ‘

3002r

Recommendations T.4 and T.30, Volume VII - Facsimile VII.3, CCITT
Red Book, malaga-Torremolinos, 1984, U.N. Bookstore Code ITU 6731.




transmission time, and an indication of errors in

tfansmission. (Cal.)

1-103  [AUTHORITY]

The rules in this division are adopted under [— ] and

the authority granted under statute [
[

] and by the

] Constitution, article __, section —_

1-104 [EACSIMILE TRANSMISSION]

All courts within the state may accept the filing of

pleadings designated in this rule by facsimile

transmission. Designated pPleadings include all initial

and supplemental Pleadings to be filed in any action.

ALT. 1-104 (1) [ . . . within the case categories of civil, criminal,

domestic relations, juvenile, traffic, small claims,

and cases, . . . ]

3002r 4
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(2) 1. .. including warrants and associated

affidavits, ., . .1

3 r1r... thaf do not require the Payment of a filing
fee].

(4) [The following Pleadings ang matters are not
acceptable for facsimile transmission to the court:

° Wills, codicils, bonds and similar undertakings
(Cal. amend);

- s

° Any pleading or submission requiring the inclusion

of a verifieg document or signature by rule or
statute (Missouri); and [or]

] Any citation or writ bearing the official seal of

any court. (Texas)]

Adopting jurisdictions may wish to limit casetypes and/or

Pleadings ang pPapers for which facsimile filing is deemed

appropriate. Delayed or subsequent payment of court fees

or facsimile use service fees obviously entail a credit,

billing or accounting system. These corollary duties and

services may be minimized by limiting facsimile use to

those filings not entailing a fee (Alt 3).
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1-105 [TRANSMISSION DOES NOT CONSTITUTE FILING]

Electronic transmission of a document via facsimile

machine does-noﬁ constitute filing; filing is complete

only after verification by the clerk for compliance with

applicable rules of court, including rules [ ]

regarding the form or format of papers; and with rules

[ ] regarding filing procedures.

ADD. 1-105 [ . . . and the affixing of the official date and time

stamp on each pPage received. (Texas)]

It is not advocated that clerks be responsible for rules

compliance other than the facial acceptability of incoming
pPleadings.

3002r 6
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2-101 [METHODS OF FILING]

(c)

(a)

(a) [Direct filing] a party may file by fax directly to
any court locations offering this service. The court
shall file the document if it complies with these

rules.

(b) [Availability of court facsimile machine] Each court
offering facsimile services shall have its facsimile

machine available during normal business hours.

ALTERNATIVES/ADDITIONS:

[A document received in whole or in part after normal
business hours, as indicated by the receiving facsimile
machine in the court, shall be deemed received and will be

Processed on the next court day.]

[No facsimile transmissions of over [_______ ] pages
(including cover sheet) in length will be accepted during |

normal court hours. Transmissions of more than [

] pages must be made after the close of the court business

day. (Idaho, Colorado, Minnesota)]
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[Rgguizgd_;ggigs. Required copies of motions or briefs

under rule [_________] must be transmittegd with the

original. Copies will be included in Page counts.
(Colorado)]

The committee Tecommends consideration of after hours or
unattended facsimile service. This decision should be
made in consideration of facsimile machine capabilities,
such as memory capacity, "stacking" ability for Separating
individual filings ang stahdard pPaper (versus thermal
Paper) printing capacities. The extension of such service
should not unduly burden court staff. 1In the same vein,
adopting jurisdictions may wish to place Page limits on
transmissions during normal business hours. Alterations

to times ang limits may be made by prior approval,

e

(c) [Mandatory cover sheet]) The sender must provide all
required instructions and identifying information on
the first Page of the transmission (cover sheet) in a
format prescribed by the court. (See Appendix — for

sample forms.)
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(c-1)

ALIERNATIVES/ADDITIONS:

[Mandatory cover sheet] A facsimile filing shall be
accompanied by the facsimile transmission cover sheet

adopted by rule [ ] The cover sheet shall be the

first page transmitted, followed by any special handling

instructions needed to assure the document complies with

local rules. This cover sheet shall:

1) clearly identify the sender by name, fax
number and state bar number; the documents
being transmitted by caption and matter; and
the number of pages;

2) have clear and concise instructions concerning
issuance or other request; and

3) have complete information on the charge card
authorization or escrow account debit for
court costs and fees.
Neither the cover sheet nor the special handling
instructions shall be filed in the case. The court shall
ensure that any billing or credit card information on the

cover sheet shall not be pPublicly disclosed. The court

shall not be required to keep a copy of the cover sheet.

All information relating to sender identification,

pleading identification, and any special instructions must




ALT.

ALT.
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(8-1)

(a-2)

be placed in a standardized format on a form approved by
the court or appropriate authority. The committee does
not recommend the open transmittal of any information
pertaining to cfedit cards or accounts if a billing system
is maintained. Only account identifier codes should be

referenced by the sender.

(@) [Return of copy of cover sheet by facsimile
transmission] Upon receipt and Processing of a filing
by fax, a court may wish to transmit to the sending
party, by facsimile transmission, a copy of the cover

sheet showing filing [End any fee] information.

ALTERNATIVES/ADDITIONS:

[Court personnel will not verify receipt of a facsimile
transmission by telephone or return transmission.

(Colorado)]

[Return of copy of cover sheet by mail] Upon receipt and

pProcessing of a filing by fax, a court may mail to the

sending party a copy of the cover sheet showing filing fee

and information as required. (Texas)

10
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(d4-3)

[Failure to return endorsed filed cover sheet] The
failure of a court to transmit or mail verification or
acknowledgement_of receipt of a facsimile filing shal}l not

affect the validity of the filing. (Cal.)

The risk of the use of facsimile transmissions must 1lie
with the sender. The provision of a courtesy confirmation
of receipt or a verification of transmission lijes within
the discretion of the court or other appropriate
authority. 1If provision is made for such verification or
confirmation and it ig not received, the sender would be

on notice of a potential problem.

(e) [Presumption of filing] 1If the attempted facsimile
filing is not filea with the court because of (1) an
error of transmission unknown to the sending party or
(2) a failure to receive or process by the court, the
sending party may move acceptance nunc pro tunc. The
court, in the interest of justice, and upon the
submission of appropriate documentation, may entertain

a written motion and hearing in its discretion.

11
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ALTERNATIVES/ADDITIONS:

[(Presumption of filing] a Party filing by fax shall cause
the transmitting facsimile machine to Print a transmission
record of each filing by fax. If the facsimile filing is
not filed with the court because of (1) an error in the
transmission of the document to the court which was
unknown to the sending party or (2) a failure to process
the facsimile filing when received by the court, the"
sending party may move the court for an order filing the
document nunc Pro tunc. The motion shall be accompanied
by the transmission record and a proof of transmission in

the form set forth in rule [—__ 1.

[ NATUR

Notwithstanding any provision of law to the contrary, a
signature produced by facsimile transmission is an
original. A party who files a signed document by fax
represents that the original Physically signed document is

in his or her pPossession or control.

12




ALTERNATIVES/ADDITIONS:

ALT. 2-102 [mmnm:s_ﬁmmxmmmmm}

3002r

[For all designated filings conforming to these rules, a
signature produced by a facsimile machine will be treated
a8s an original signature for all pPurposes, except where
rule or statutory requirements specifically demand a

verified document or signature. (Missouri)]

Electronic filings, wheiher by facsimile or other means,
present new challenges to the reliance on documents
bearing an "original® signature. In all cases where a
document other than a "hard copy" document is accepted for
filing, the first generation hargd copy document with
actual signature should remain in the hands of the sender,
and be avazlable for review as necessary for any
subsequent challenges to authenticity within the scope of

applicable discovery rules.

13




£ 2-103 [PAPER SIZE AND DOCUMENI_QQALIIIJ
: All documents filed via facsimile transmission must

conform in form_and format to existing court document

quality standards of rules [ l. They should

be received on 8-1/2" x 11" 20 1b. alkaline Plain paper of

archival quality, and satisfy all other requirements of

these rules.

ADD, 2-103 [Facsimile £iling must have a left and bottom margin of 1

[ xﬁ inch, a top margin of 1.5~inches and a right margin of

1.25 inches, (Washington)]

The utility andg convenience of facsimile filing should not
occasion greater burdens On court staff in copying or
cutting non-standard Or non-conforming paper stocks. This
pProblem can be minimized through the use of court
facsimile machines capable of producing facsimile filings
Oon paper stocks which meet court-set paper size and

Fo quality standards. Thermal paper fax machines may
N

3002r 14
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(a-1)

Ccreate undue burdens on staff to copy and cut
transmissions. If such machines are in service and cannot
be readily replaced for budgetary reasons, the court may
wish to require'that conforming originals follow the
acceptance of the facsimile filing by mail, within a set
period of time. The filing of these conforming originals
would then be effective upon the date of the receipt of

the original facsimile transmission.

(a) [Oversize exhibits] No facsimile filings will be
accepted where any part of that filing cannot be

legibly reduced to 8-1/2 by 11 inches.

[Oversize exhibits] 1If a filing transmitted via fax is to
contain exhibits of a size or nature not amenable to
downsizing for facsimile transmission, the filing must
contain titled insert pPages representing those exhibits,
with explanation. The missing exhibits must then be
received by the court within five (5) court days following
receipt of the filing. The date of filing will be the

date of the original conforming transmission. (Cal.)

15
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(b)

(c)

[Demand for original; waiver] Wwithin fifteen (15) days
after service of a signed facsimile filing, any other
party may serve a demand for Production of the original.
physically signéd document. The demand shallibe served on
all other parties but shall not be filed with the court.
Failure to serve a demand is a waiver of the right to

demand production of the physically signed original.

[Examination of original] If a demand for production of
the original physically signed document is made, the’
parties shall arrange a meeting at which the original

pPhysically signed document can be examined.

Production of original documents should not pose any
special problems within the framework of existing
discovery rules. It is anticipated that parties will
cooperate; court sanction power is sufficient to compel

cooperation where it is not forthcoming.

16
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2-104 [PAYMENT oF FEES]

(a)

(b)

Payment of filing fees and any additional charges levied
by the court for the use of the facsimile filing option
(user service charges) shall be Paid in the manner

Prescibed by the appropriate authority.

ALTERNATIVES/ADDITIONS:

[Payment of fee by charge card] visa or Mastercarad
accounts may be used to charge filing fees and service

charges on facsimile filings as follows:

1) A filing requiring the payment of a filing fee shall
include on the cover sheet (1) the Visa or Mastercarad

2) 1If the charge is rejected by the issuing company, the
court shall proceed in the Same manner as required for
returned checks. This provision shall not prevent a
court from seeking authorization for the charge before

the filing and rejecting the filing if the charge is
not approved by the issuing company.

3) Notwithstanding any provision of law to the contrary,
the amount authorzzed.to be charged shall be tye total

[Filing fee accounts] an account may be used to pay all

fees for documents filed by fax in the courts as follows:

17
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(c)

(d)

1) This method may be used only if an attorney has
established an account with the court before filing by
fax a paper requiring the payment of a fee.

2) The court may require the deposit in advance of an
court subject to this subdivision shall select either
the advance deposit method or the billing method.
(Cal.)

[Subsequent pPayment of filing fee] a filing fee may be

paid by mail or in person following a facsimile filing as

follows:
1) Tye.filing fee, accompanied by a copy of the facsimile

receipt of the fees,

2) If the filing fee is not received by the court within
Sseven calendar days after the filing by fax, the court
shall proceed in the same manner as required for
returned checks, except that no further notice need be
given any party.

3) A three day grace period will be allowed for receipt
of direct (non-credit card or escrow account)
payments. Non-receipt of payments will result in
Suspension of facsimile privileges, the striking of
Pleadings for which fees were not tendered, and any
other penalties deemed appropriate within the
discretion of the court. (Colorado)

[Fees for filing by fax] The following fees will be

assessed by a receiving court for all filings submitted by

fax as a service charge to cover maintenance and operating

costs:

1) [Each document filed by fax shall be assessgd a fax
filing fee of $1 for each Page that is received.]

18
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(e)

()

2) [The first paper filed by fax by each party in an
action shall be assessed a fee of $15. No fee for

filing by fax shall be charged for subsequent papers
filed by fax in the action.]

3) I[The fee for filing shall be $10.00 for from 1 to 10
pages; additional pages will be $1.00 each.
(Colorado)) ’

The fees or user service charges assessed by this

subdivision shall be paid as provided by this rule.

[State agencies exempted from filing fees under

[ ] are not exempt from the user service

charges enumerated within this subsection (a). (Colorado)]

The assessment of fees or user service charges for filing
by fax (a charge separate and distinct from the normal
filing fee itself) should be reflected in existing
statutory fee schedules. Whether a fee should be imposed
for the provision and maintenance of this service is an
opén question. Jurisdictions considering imposition of a
service charge for facsimile filing should weigh the
purpose of such fees: are they a cost-recovery device for
machine purchase, maintenance and operating costs, or a
revenue generator? Does facsimile filing serve court or

litigant convenience? Will fees serve to ration or

19
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discourage use? Facsimile filing will certainly entaijl
Some form of delayed payment system, for filing fees or
charges, with attendant accounting, billing, audit, and
collection burdéns. These corollary duties should be

carefully considered and carefully planned for Prior to

implementation.

20




- III. SERVICE OF PROCESS

3-101 [SERVICE OF _PROCESS BY FACSIMILE TRANSMISSION]

(a) [Transmission of papers by court] A court subject to
these rules may serve a notice by fax if that notice

may be served by mail.

(b) [Method of service] Service by fax to an attorney or
person to be served shall be made by transmitting the
document to the facsimile machine telephone number of

the office of the attorney or the pPerson to be served.

S (c) [When service complete) Service by fax is complete

-

upon receipt of the entire document by the receiving

party's facsimile machine.

ALT. (c-1) [Service that occurs in whole or part after 5:00 p.m.
shall be deemed to have occurred on the next court day.]

(Cal.)

ADD. (d4) [Proof of service by fax] Proof of service by fax may be

made by a statement to the Court that includes:

\\W/ﬁ

3002r 21




£ 1) the time, date, ang sending facsimile machine
L telephone number shall be used (instead of the date
and place of deposit in the mail);

2) the name ana facsimile machine telephone number of the
person to whom sent (instead of the name ang address
of the person served as shown on the envelope);

3) a statement that the document was transmitted by
facsimile transmission and that the transmission was
reported as complete and without error.

ADD. (d-1) 4) [a copy of the transmission report shall be attached
to the proof of service and the proof of service shall
declare that the transmission report was properly

issued by the transmitting facsimile machine, ]

. ADD. (e-1) [mmmmm&by_mnmm]

L The proof of transmission required by these rules shall be
in the following form:
“At the time of transmission I was at least 18 years of
age and not a party to this legal proceeding. 1

transmitted to the (court name)

the following documents (name) by

facsimile machine, pursuant to rule [ J. The court's

fax number that I used was (fax number)

- The facsimile machine I used complied with rule [
] and no error was reported by the machine. *I declare
under penalty of Perjury under the laws of the State of

[ ] that the foregoing is true and correct."]

3002r ' 22




i: ) ALT. (e-2) [Where service is made by facsimile machine, proof of
service shall be made by affidavit of the person making
service, or by certificate of an attorney. Attached to
such affidavit or certificate shall be the printed
confirmation of receipt of the message generated by the

transmitting machine. (Oregon)]

ADD. (f) [Consent to service by use of fax filing) Aan attorney who
files a paper by fax consents to service of papers on him

or her by fax in that proceeding. (Cal.)

ADD. (g) [Other consent to service] An attorney who is willing to
accept sevice of papers by fax shall so indicate by
including his or her faqsihile machine telephone number,

designated as a "fax" number, as part of the éttorney's

name, address, and telephone number on a document filed in

this action. (Cal.)

e

Service by facsimile transmission should be the equivalent
of service by first class mail. Receiving machines should
have the capability of providing a date and time stamp on

2ll incoming transmissions to corroborate receipt.

3002r 23
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4-101

IV. SEARCH WARRANTS

[SEARCH WARRANTS, AFFIDAVITS AND ORDERS]

Orders, affidavfts for search warrants and search warrants

may be submitted and issued via facsimile transmission.

(a) An affidavit for a8 search warrant may be submitted by

facsimile transmission if ai1l of the following occur:

1) the judge or magistrate orally administers the
oath or affirmation to an applicant for a8 search
warrant who submits an affidavit under this
subsection;

2) The affiant signs the affidavit. Proof that the
affiant has signed the affidavit may consist of a
facsimile transmission of the signed affidavit; and

3) the judge or magistrate is satisfied of the
authenticity of the request and the identity(ies)
of the requestor(s).

(b) A judge may issue a written search warrant in person
or by facsimile transmission. 1If a court order is
issued as a search ﬁarrant, the written search warrant
may be issued in Person or by facsimile transmission

by a judge or magistrate.

(¢c) The peace officer or department receiving a faxed
search warrant shall receive proof that the issuing
jddge Oor magistrate has signed the warrant before the
warrant is executed. Proof that the issuing judge or
magistrate has signed the warrant may consist of a

transmitted facsimile of the signed warrant.

24




(d) A search warrant issued by facsimile shall pe
constructed of materials that do not deteriorate more
} rapidly than'ordinary typewritten material on ordinary
| paper.
(e) 1If an oath or affirmation is orally administered by

telephone under this section, the oath or affirmation

is considered to be administered before the judge or

magistrate.

(f£) If an affidavit for a search warrant or a .-search
warrant is issued by facsimile, the transmitted copies
P of the affidavit or search warrant are duplicate
! originals of the affidavit or search warrant and are

not required to contain an impression made by an

impression seal. (Michigan)

ALTERNATIVES/ADDITIONS :
ALT. 4-101 tlﬁ-ﬂ-ﬁnﬂuf_udns_o_w_a_mm]

(a) Facsimile transmission may be used for the issuance of |
all orders and warrants including, but not limited to,

the following circumstances:

3002r 25



1) criminal matters for the issuance of arrest and
Search warrants;

2) juvenile matters for the issuance of orders or
warrants for taking a juvenile into custody and
for the release or detention of the juvenile;

3) family hatters for the issuance of ex parte
temporary orders for protection; ang

4) civil cases for the issuance of temporary
restraining orders.
(b) All procedural ana statutory requirements for the
issuance of a warrant or order, including the making

of a record of the Proceedings, shall be met,

(c) For all procedural and statutory purposes, the
facsimile shall have the same force and effect as the

original.

(d) The original order or warrant, along with any other
documents, including affidavits, shall be delivered to
the court administrator of the county where the
request or application for the order or warrant was

made. (Minnesota)]}

Due to their sensitive nature and the power the warrant
will confer on the requesting official, the traditionally g

strict requirements for verification and authenticity of

3002r 26
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warrant requests angd Supporting process should be
maintained in the'context of facsimile transmission.
Judges or magistrates may wish to consider the
transmission of further proofs or identifications from
requestors via facsimile in the course of the warrant
issuance process. The use of facsimile transmissions for

this purpose should always be permissive for the judicial

officer involved.

27
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S STATE OF MINNESOTA

IN SUPREME COURT
C2=-87~-1853

ORDER CONTINUING USE OF
FACSIMILE TRANSMISSION

WHEREAS, by Order #CZ-87~1853 dated Saptember 21, 1987, this
Court authorized the filing of papers and issuance of warrants
and orders by use of facsimile transmission on an experimental
basis from October 1, 1987 to September 30, 1988: and

WHEREAS, on June 22, 1988, this Court held a hearing to
consider proposed amendments to the Rules of Civil Procedure that
would, among other things, authorize the filing of papers by

£ facsimile transmission: and
| WHEREAS, this Court is in the process of promulgating an

amendment to the Rules of Civil Procedure that will permit the
£iling ot pépers by facsimile transmission effective January 1,
1989; .

NOW, THEREFORE, IT IS ORDERED that until January 1, 1989,
the filing of papers and issuance of orders and warrants by the
usa of facsimile transmission'shall be permitted according to the

terms and conditions set forth in Supreme Court Order #C4-87-1853

dated September 21, 1987

Dated Octcber J_, 1988 BY THE COURT

i@; oFFIcEOr T a— _ZfS:¥=9¢Z5222ZZZ:1é£hZ%/

APPELLATE COURTS Douglas K. Amdahl
beT 9 1968 Chief Justice
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STATE OF MINNESOTA
IN SUPREME COURT

C2-87-18583

Order Regarding the
Experimental Use of
Facsimile Transmission

WHEREAS, the Supreme Court has the inherent and statutory
authority pursuant to Minn.stat, §2.724, subdivisien 4; Minn.
Stat. §§480.0S; ,051; +059; .0591; and .0S9s €0 regulate
pleadings, practice, and procedure in the trial courts of this
state; and,

WHEREAS, the Supreme Court shares the concerns expressed in the
legislature and in various public hearings for the neced for
access to judges, particularly in emergency situations; and,

WHEREAS, all appropriate means nust be used to enhance
accessibility to limited judieial reseurces; and,

WHEREAS, the non-emergency use of facsimile transmission may alsg
benefit practitioners and litigants;

NOW, THEREFORE, IT IS HEREBY ORDERED that tha use of facsimile
transmissions is allowed on an experimental basig Subject to the
following conditions:

Administrator’s Office. This rule is net intended to preclude
facsimile tranmissien by equipment owned or operated by perscns
other than officials of the courts of this state.

(2) W .
(a) Facsimile transmissions ma{ be used in the following -
circumstances only where time is of tha essence and no local
judge is available:

(1) Criminal matters for the issuance of

arrest or search warrants:

(11) Juvenile matters for the issuance of

orders or warrants for taking a juvenile inte

custody and for the release or detention of

the juvenile;

(i11) Family matters for the issuance of ex-

parte temporary orders feor Protaection; and,

(iv) civil cases for the issuance of

temporary restraining orders.
(b) All procedural and statutory requirements for the
issuance of a warrant op order, including the making of
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'  a recors of the Proceedings, spay; be mest, Written

atlidaviesg Ray be t:ansmitted by facsimile Sr the cours
hay accept a sworn reading of the affidavit in liey

(¢) For a1 Procedural ang Statutory Urposes,
fafsimi%e shall have the Sanme torcargng .??egi aghghe
original. , ’
(2) The issuing Court shali mai) the originaj, along
With any other decunments, including affidavits, to the
court adninistrator ©f tha county where the requese
originated, . :
(e) The issuing court shaiy notify the distriet
administratep of the transmission of any tacsimile,
includinq the name of the Tequesting County, the name
of the issuing county, and the hature of the warrant or
order,

(3) Elgg;:gnig_ziling. Any document may be filed With any
court by facsimile transmission. The place of £iling shalj ke

shall sign the document ag having been received ang f£illed. Tne
original document shall thereafter e transmitted to the
Appropriate ceure with a notation that 3 facsimile wag filed ang
the date of filing, :
(a) The sending pParty, if an official of the courts of
the State of Minaescta, shall: ' ,
(1) Collect from the Party wishing te file a
document by facsimile transmission the
applicable £iling feq of the recaiving coure;
Notify the recelving court at' the time

rule opr order, whien €e shall take into

(b) I an official of the courts of the state of
Minnesota ig not the sending parey, drrangements fop
Payment of applicable £iling fees Shall be the
tesponsibility of tha parey wishing to file by
facsinile transmission,
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(5) Ruxation. The experimental pericd as provided in this
order shall run from October 1, 1987 ta September 30, 1585, At
the end of this periocd, the Supreme Court shall cenduct a public
hearing to consider issues raiged by tha use of facsimile
transmissions and to make such further orders as it deens
appropriata. '

N ’

Dated September 2/, 1987.

BY THE COURT

Douqlaé K. Amdahl

Chief Justice

OFFICE OF
APPELLATE COURTS

SEP 2 11987

FILED

.‘;_".-A.n.. > . o1
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ALBANY — (o
ble abuse of f
serving papers in
ings, the New Yo,
tion's Section
Federal Litigati
mended adopti
regulate servic
pers by fax.

The section
use of fax ma
serve papers on

“Service by fax is nof
and easy but, in view o
state of technology, re

on Commercial and
on yesterday recom-
on of a uniform ryle to
e of interlocutory pa-

asonably cer-

NEW YORK LawW JOURNAL
Feb. 23, 1989
Page 1, col. 3

tain to give actual Rotice,” the State
Bar group said in a Study report. “The
ncerned about possi- likelihood of receiving a fax transmis.
imile machines in sion is at least as great as the likeli-
state court proceed- hood of receiving mailed papers.”

rk State Bar Associa-

TEXT OF REPORT — PAGE 31

is at

The report stated CPLR 2103(b), | least
which governs service of interiocuto- as

Papers, appears to already permit

8”:;?':,’;?,?:::;":: ?e/rvice by fax, citing 1988 decisions of

the New York City Civil Court in Cala.

t only quick Oreseu. SpringerPersonnel(S§4 NYS2d

{ the present 83) and state Supreme Court in Degre.

Contiaued on page 32, column 2

great as the "%
likelihood of re-
ceiving ‘mailed
papers.'’

Sonably certain to give actu
Bar group said in a study .
hood of receiving a fax transmission

'Service by fax is not only quick
in view of the present state

and easy bu:

of technology, rea
al notice, ' the Stat:

report, *

e—————

The likeli-

Bar Report op Service by ‘Fax’

Continued from page 1, column ¢

mont Inc. v. Carlang Construction Co.
(NYLJ Dec. 27, 1988 p. 25).
Hogvever. thg report called tor

ing or illegible pages.

“A clear and comprehensive yni.
form rule could head off a lot of mo-
tion Practice,” he saiq. He said the

age abuse by providing for appropri-
ate sanctions."

Chief Judge So| Wachtler and Chief
Administrative Judge Albert M. Ro-

phone . | think the fax is aimost as
revolutlonary and has enormous po.
tential for saving time ang extending
convenience.”

But he said, “There are a |ot of pos.
sible pitfalls, - including uncentainty
about the Machines’ “legibility and re.
liabitity, " Judge Rosenblatt has asked
his advisory committees on criminat,
civil and family law 1o study the issye
and report.

Mr. Davies saiqg tactical abuse of fax

ments after business hours. In the re.
port, he calied it “the minute-to.
midnight $0-page reply brief for a 9
AM. oral argument."

Mr. Davies said, “Those in smaller
offices "don't have the backup"” that
large firms provide, so papers deliy-

oral argument or a pretrial conference
or whatever, and a| of a sudden the
other side is talking abouyt papers they
haven't seen because they were dejiv.
ered the night before after the office
was closed."

“Their concern is there would ve
open season on this kind of practice
unless it's reguiated somehow,” he

said. Pre-fax attorneys “at jeast had to

. walk over ang stick the papers under

the door or in the mail sjor, Now they
€an just fax them

he report said court officials
should alsg consider “whether ser.
vice of process by fax is — or should

= permitted; and whether the fjj.
ing of Papers by fax shoyig be al-
lowed, at least on ap experimenta)
basis. Since service of process is a

Ceedings (NYLJ Dec. 16, 1988 p. 1)
Bath repors were initiated by 1he
Committee on Service of Process and
Papers, which is headed by Mr. Da-
vies. The other members are Joseph
A. DiBenedento of New York City and
David §, Weinstock of Port Washing-
toa, L]




/
Text of R.pol’t : the most, conspicuous places to leave
With the widespread acceptance of whether anyone s .in charge, ang the document. :
e laca_lml‘l:u mzmnu; Sgneans ‘.:: whether the fax chine is a conspie.’ .
£ tranithitting docyn) o08.. 1AW uous place."Him - thecoutt te- ;
firms, both large and small, the ques- fuse(d] .. to engage-in ‘such un"“on.b" Practice
tion has finaily arigen whether service Augustinian folly. Of Course the office Compelling the serving attorney to
of papers “by fax" complies with Ruje |4 oPen when the fax machine is re- traipse over to the receiving attor-
2103 of the New York CPLR. Appar. ceiving. If an operator |g present, of [ ney's office and push the papers
ently only two reported decisions course thenehdellvery. If no operator through the “office letter box or
have addressed thig issue, both of upmmoleoumthehxmdune. drop,” as permitted by 2103(b)(3)
| which have upheld such service : The which is Visited reguiarly, is in o Con- { when the office Ig closed, hardly
| section agrees with the fationale and spicucus place, Faxing patently satis. | seems reasonable when the papers
| conclusion of those decisions but rec- fieq the Plain intent of the subsection, may be faxed. indeed, such 5 require-
ommends that, in order to prevent Any other interpretation woujd War | ment makes even jess sense when the
abuse of fax service, a uniform rule be with the canon of. construction con. serving attorney discovers that the re-
ado'pled regulating service of Papers  tained in go104 CPLR, and would fusti. ceiving attorney has no “office letter
by fax. w

For the uninitiateq, one might note [,y which Charies Dickens putin the ' place is barred by a security guard
that a facsimile machine, which may  mouth of Mr, Bumbile in Oljver Twist”| posted at the door of the building. In
now be for under $1,00, CPLR 104, which is modelled on Rule | that event, the serving attorney is ail
permits the user to transmit a docy- 1 of the Federai Rules of Civi Proce-{ too likely to opt for leaving the papers
ment by telephone to another facsimi- gupe, gtates that the CPLR “ghaji be! with the guard s The probability that
le machine. One Need only dial the liberally construed to secure the just,- papers delivered to 4 guard down-
other machine and place the docy. Speedy and inexpensive detennina-l stairs will reach the intended recipi-
ment in the transmitting tray. Unless tion of every civil judicial pro-: ent is almost certainly less than the
it receives 2 busy signal, the machine ceeding,” s : | Probability that faxed papers will

then “reads” each Page, line by line, : reach the proper person. Certainly
transmitting it to the machine at the

i ‘ . faxing a document to an attorney’s of- -
other end at the highest Speed permit- Ruling Supports CPLR fice would seem preferabie 1o leaving :

ted by the siower of the two devices. The Calabrese decision — with the it at the attorney's home “within the !
The document s then reproduced, rationale of which the Supreme Court, state with a person _of suitabl'e age or
Page by page, at the receiving end, New York County, pronounced itself discretion™ as the Rule permits when
where it fails into a receiving tray. At “in accord” — jg consistent with both  the attorney's office is closed and ac-
the conclusion of the transmission, the language and the purpose of CPLR cess to an office ietter box or drop is
the transmitting machine spits out a 2103(b). Not surprisingly, there is a unavailable, )
written message informing the sender  dearth of case law on service of pa- Upholding fax service under Rule
- of the date, time, and length of trans. pers upon attorneys in their office un-  2103(b) also accords with the pur-
mission, the telephone number of the der Rule 2103 ¢ perhaps reflecting the pose of the que. The very fact tt'zat
v receiving machine, and whether the rarity of problems with such service, express provisions for service of in- ‘
transmission was received. If at any According to the Advisory Committee terlocutory papers were included in ,
time during the course of a transmis. Notes to Ruie 2103(b)(3), that provi- the CPLR, and the fact that courts
sion a problem occurs, the transmit. sion. was based on Rule 20 of the have occasaopally struck down at-
ling machine wil] set off an alarm, hajt Rules of Civi] Practice. However, tempts at service .(or_fanlure to comply
the transmission, and print out a mes. “[t}he limitation on the time of the day . with that Rule,’ indicate that one of
sage informing the sender tha the  during which service can be made by ; the Primary purposes of Rule 3103(b),
trnasmission has been Stopped. Al. leaving in a conspicuous place is elim- | l(kg lhag of thg Service of process pro-.
though fax Machines vary considera- jnated in favor of the generai require.- visions in article 3 of the ‘Cl?LR. is to
bly in sophistication, they are ail ment, existing under present law, that insure that service is made in a man-
compatible with one another, at |east the office be open. If the office is ner likely to afford actual notice. Cpn-
at a slow speed. and most of them can open, no hardship wiil result from comitantly, the range of service
perform all of the above functions, service at another time of the day."$  options provided by Rule.2103(b) in-
Service of imerlocutory Papers Thys, service upon an attorney in his  dicates that the Rule alsq intends that
upon attorneys in New York State or her office (if open) may be accom- Service be easy and qulck.‘ )
court proceedings is governed by plished at any time of the day or interpreting Rule 2103(b).m light of
CPLR 2103(b). (lmerlocutory Papers, night; that fact provides an additional  those dua| purposes, and in light of
uniike 2 summons or subpoena, do argument for upholding fax service. the admonition of §104 that the CPLR
Nut 32ek 1o obtain jurisdiction over Moreover, ‘not open’ for purposes of “be liberally construed to secure the
the pargon served.?) Inclyded among Ryle 2103(b) must mean not merely  just, speedy and in_expeqsgve determi-
the service-options currently listed in that the office is not open for business  nation of every civil judicial proceed-
that subdivision are personal delivery but also that access to the office js ing,” one must conclude that service
of the papers to the attorney, service barred, for if the door is open but no  of interlocutory Papers by fax in New
of the papers by mail, ang one is present (and thus no oneisin  York State court is penmt_ted by Rule
Q) it [the attorney's) office is Open,  charge), one may simply leave the pa-  2103(b). Service by fax is not only
by leaving the Paper with a person in Pers in a conspicyoys Place in the quick and easy but, in view of the
charge, or if no person is in charge, by office. . . present state of technology, reason-
leaving it in a conspicuoys Place; orif  Thys, if 3 Jaw firm's fax machine is ably certain to give actual notice. The
his office is not open, by depositing operating, the office should not be likelihood of receiving a fax tran§ml§- I
the paper, enclosed in a sealed Wrap- deemed ‘“closed” for these limited  sion is at least as great as the likeli- l
i

a

per directed to him. in his office letter purposes since access 1o the office, at - hood of receiving mailed papers. The
drop or box; or least by fax, is not barred; if one wish.  risk that a fax will not reach its intend.
(4) [if service at the attorney’s of. €3 to close the office to fax transmis- ed destination is probably no greater ,
fice cannot be made,] by leaving (the sjons. one need only tum off the than the risk that papers left with a :
‘ , paper] at his residence within the machine. Likewise, 2103(b)(3) should - receptionist or left on a reception
o state with a person of Suitable age and not be read as requiring that a Paper  desk. mecthods of service counte. i
e discretion. be faxed directly 10 5 person in charge  nanced by Rule +2103(b), - will not
-As the New York City Civil Coun of the receiving office since presum- reach theirs. Moreover, to hand deliv-
recognized in upholding fax service in ably a person “in charge” of the office  er litigation papers over jong dis-
Calabrese, “{p]erhaps, literally read- s also “in charge" of the fax machine.  tances. at considerable expense to
ing Rule “2103(b)(3) CPLR. there  When ng Person is in charge of the clients, often makes little sense when
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Rare Occurrence

ceived when in fact
occurrences appear
lem with transmissions by fax is not
total nonreceipt but occasional nonre-
ceipt of individual pages or illegibility.
However, if
er sheet, as is the custom, identifying
the sender,
number, and
pages transmitted, such problems are
quickly and easily cured by a simple
telephone call. Common courtesy,
and the availability of a continuance
when courtesy faijls,
any problems not thus cured. Attor-

neys

sternly admonished
short,
— Speed, ease, and
cluding the ability to
of the day or night

Although the possibility undotibt.
Adly exists that a fax machine

that a transmission was re-
it was not, such -
rare. The prob- .

the sender includes a cov-

supplying a telephone
stating the number of

should remedy

abusing fax service should be

" papers by fax should

by the court. In
of service by fax:
convenience, in-
serve at any time
— would seem to -

the advantages

outweigh the disadvantages.
Although Rule 2103(b) thus permits
service of interlocutory Papers by fax,
a uniform rule should nonetheless be
adopted to regulate fax service. Such a
< ‘=, which might also address over-

At courier service and clarify when
ourier service
viate the need
state to decide

is complete, would ob-;
for courts around the:
these questions. (The:

Advisory Committee on Civil Practice

has proposed

an amendment to CPLR

2103(b) to provide expressly for ser-
vice of interlocutory papers by over.

night

must question whether
- cation could not

ruie.)

courier service.? However, one
such a clarifi-

be provided by court

In addition, some concern has been
expressed that service by fax will ex-

acerbate the prebiem

that currently

arises when an artorney delivers doc-
uments o the capasing counsel's of-

fices after business

hours in order to

maximize tactical advantage in a litj-

gation and, in the

process, minimize

the number of “waking hours" during

which opposing

counsel would have

an opportunity to have actual notice

of the document

or respond to it — -

the minute-to-midnight 50-page reply

brief for a 9 AM.
uniform rule could
abuses, and provide
ing of those abuses

oral argument.. A
help curb such
for the sanction-
that do occur. In

£ on, such a rule shouid regulate

‘matters as cover sheets and

should address whioh party bears the

risk of illegible

or incomplete fax

transmissions.
By way of conclusion, one might
note that New York State courts will

also need to grapple

tianal

with two addi-

MipetiAne. urhatha,e ~newidan o

permitted; and whether the filing of
be allowed, at
least on an éxperimental basis. Since
service of process is a prerequisite to
obtaining jurisdiction over the defen-
dant, it has traditionally been strictly
construed. Unlike Federal Rule of Ciy-
il Procedure 4(c)(2)(C)(ii), the CPLR
does not even allow service of pro-
cess by mail alone. It thus appears
highly questionable that New York
law could ever be construed to permit
service of process by fax, unless such
service is ordered by the court pursu-
ant to CPLR 308(5). ’

Filing of papers by fax, and service
by the court of orders by fax, raise
additional questions, the consider-
ation of which is beyond the scope of
this report. At least in rural counties,
where such procedures could save
substantial time and money with little
additional burden on the court sys.-
tem, they could prove invaluable,
Other states have begun to address
these questions, and 0, too,. should
New York.10

[ J

This report was written by Profes.
sor Mark Davies of Fordham Univer-
sity’s School of Law on behaif of the
Section's Committee on Service of
Process and Papers and is based on
an earlier report by the Committee,
entitled “Service of Papers by Fax in
Federal Court Proceedings” and
Published In the New York Law
Journal, Dec. 16, 1988, at p. 1, col. 3.

The members of the Committee are
Professor Davies (chairman)," Jo.
seph A. DiBenedetto and David S,
Weinstock, o o

-

'.A
(1) Calabrese o Springer Personhel of New
York. inc. 534 NYS2d 83 (NYC il Cv. Ny

County, 1988); /nfiico inc. o
Construction Ca,, NYLJ, Dec. 27,1988, o p. 25,
col. 2 (Sup. CL,' N, County). .
(2) See D. Siegel, Handbook on New York Prace
tice 8202, at 238 (1978) (Siegel). T
(3) See Fourn Pretiminary Report of ihe Adviso.
ry Committee on Practice and Procedure A-220
(McKinney 1960). peeF

(4) See genrraily 24 J. Weinstein, H. Kormn, & A.
Miller, New Yorx Cioi Proctice T$2103.04, 2103 67
(1988). F ey .

(5) Secona Preliminary Report of the AM,
Commirtee on Prectice and Procedure. in 1558 Re-
port of the Temporary Commission on”ihe
Courts, at 178 (Leg. Doc. No. 13, Feb. 15. 1958).

(6) Since leaving process with o building, secys-
rity guard may in some instances be deemed
valid service upon a building tenant, one’might
argue that, a fortion;, leaving interi papers
with the guard may be deemed valid servite
upon the attorney. See £./. DuPonr Glore Forgaiv &
Co. u. Chen, 41 NY2d 794, 396 NYS2d 343 Q977);
Reliance Audio Visual Corp. o, Bronson, NYLJ,
Nov. 9, 1988, at p. 23, col. 3 (NYC Civit CLNY:
County) (dictum). ) VA

(7) See generally 2A Weinstein, Korn, & Miller,
192103.02-2103.08; Siegel, 8202, AR

(8) Infilco Degremant Inc. alao involved seiite
of interlocutory papers by Federal Expreas bust
did not rule on the validity of such service:)

(9) See. 1989 Reporr of the Advisory Commimee
on Civil Practice 41-44 (Dec. 1988), .

(10) See, e.g., “Debate Grows over Legal Pa-
pers Sent by FAX.” St. Louis Daily Record, Jan.
20, 1989, at p. S, col. L “Fax of (Court) Life"
A.B.AJ. Feb. 1989, at p. 29, -.

ax
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£34 N.Y.S.2d 83 PAGE 1

Citation Rank (R) Database Mode
534 N.v.8,24 @3 R1OF1 NY=-CS P

(Cite as: 534 N.Y.S.2d 83
' Ben CALABRESE, Plaintif¢,

v,
SPRINGER PERSONNEL OF NEW YORK, INC. and Larry Ceccarelli, Harvey Cohen and
George Sisber, Defendants.
Civil Court of the City of New York, New York County, Special Term, Part 1.
Oct. 24, 19g8.

Plaintiff's counsel rejected defencant's answer to interrogatories as late and
noticed case for inquest. On defense motion to vacate notijce of inquest, the
Civil Court, City and County of New York, Special Term, Part 1, Lane, J., held
that: (1) service of pPapers upon attorney through facsimile machine complijes
with requirements of rule, and (2) defendant's delay of eight days beyond
court-ordered time limit in responding to interrogatories dig not warrant

striking of answer, but, rather, Special Term exercised its discretion to
extend time allowed.

Motion granted.

(11

313K80

PROCESS

K. Service on attorney or agent,

N.Y.City Civ.Ct. 1988.

Service of Papers upon attorney through facsimile machine complies with
requirements of ryle Permitting service of Pepers upon attorney by leaving
Paper with person in charge if office is open or leaving it in conspicuous
Place if no person is in charge. McKinney's CPLR 2103(b), par. 3.

Calabrese v. Springer Personnel of New York, Ine.

534 N.Y.S.2d 83

(2]

307AK302

PRETRIAL PROCEDURE

K. Time for snswer.

N.Y.City Civ.Ct. 1988,

Defendant's delay of eight days beyond court-ordered time limit in responding
to interrogatories did not warrant striking of Snswer, but, rather, special
term exercised its disceetion to extend time 8llowed; defendant had claimed
that service of papers through facsimile machine was invalid and did not start
“running of 20-day period ‘set by court to respond to interrogatories.
McKinney's CPLR 104, 2004, 2103(b), par. 3.

Calabrese v. Springer Personnel of New York, Inc.

534 N.Y.S.2d 83

(23

307AK314

PRETRIAL PROCEDURE

K. Striking pleadings.

N.Y.City Civ.Ct. 1988.

Defendant's delay of eight days beyond court-ordered time limit in responding
to interrogatories did not warrant striking of &nswer, but, rather, special
term exercised its discretion to extend time allowed; defendant had claimed
that service of Papers through facsimile machine was invalid and did not start

COPR. (C) WEST 1989 NO CLAIM TO ORIG. U.S. GOVT. WORKS

APPENDIX C
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534 N.Y.S.2d 83
(Cite as: 534 N.Y.S.2d *83)

running of 20-day period set by court to respond to interrogatories.
MeKinney's CPLR 104, 2004, 2103(b), par. 3.

Calabrese v. Springer Personnel of New York, Inec.

534 N.Y.S.2d 83

%84 Flashner & Eisenstat, New York City, for plaintifé.
Taylor Newmark & Rosenberg, New York City, for defendants.

RICHARD S. LANE, Judge.

{11 This motion raises the issye of validity of service of Papers upon
an attorney through a facsimile "fax") machine.

These machines have been around for many years, but recently they have become
S0 sophisticated and user-friendly that they have become overwhelmingly the
method of choice for the transmission of documents in today's world. Indeed
their use has become S0 widespread that business stationery now commonly
carries a "fax" telephone number in addition to an ordinary one, and, in common
usage, "fax" has been converted into a verb as well as an adjective and noun.
Startling as it may seem, however, no published opinion has been found

considering the applicability of fax machines to the conduct of litigation.
This motion compels me to do so.

were indeed mailed in August--eight days late if faxing was valid service of my
order. Now it was Plaintiff's counsel's turn--they rejected the
interrogatories and noticed the case for inquest. This motion followed seeking
to vacate the notice of inquest.

The governing provision of the CPLR providing for service of papers upon an
attorney is Rule # 2103(b)(3).

The language of Rule $ 2103(b)(3) renders useful a simplified explanation of
how faxing functions. At the sending end an operator phones the intended
recipient's machine. |[f the recipient's machine does not give a busy signal,
the dozument is then transmitted and comes out of the recipient's machine in
much re same manner as with 8 copy machine. It then remains in a tray or
other container along with prior and subsequent transmissions until picked up
by the recipient.

Perhaps, literally reading Rule $ 2103(b)(3) CPLR, there could now ensue
controversy as to whether the recipient’'s office is open, whether anyone is in )
charge, and whether the fax machine is a conspicuous place. | refuse, however,
to engage in such Augustinian folly. OFf course the office is open when the fax
machine is receiving. If an operator is present, of course there is delivery.
If no operator is present, of course the fax machine, which is visited
regularly, is in a conspicuous place. Faxing Patently satisfied the plain

_ intent of the subsection. Any other interpretation would war with the canon of
) construction contained in Section # 104 CPLR, and would justify the blunt

observation about the Law which Charles Dickens PuUt in the mouth of Mr. Bumble
in Oliver Twist.

(2] To the extent that, accordingly, there was tardy compliance with the terms
COPR. (C) WEST 1989 NO CLAIM TO ORIG. U.S. GOUT. WORKS




534 N.Y.S.2d 83 PAGE 3
(Cite as: 534 N.Y.S.2d 83, *g4)

of my order, it was tardy by only a few days and | exercise my discretion under
Section # 2004 CPLR to extend the time allowed.
Motion to vacate notice of
merits of this case.

END OF DOCUMENT

inquest granted, and lets get on with the

COPR. (C) WEST 1989 NO CLAIM TO ORIG. U.s. GOVT. WORKS

b

%
:
:
=
:

v




a3

-3J 0) ue

wids

-4198 ‘Juas
‘ssa30ad

51 [18d dn-mojjo} ® j) yse osjy ‘Aisno
3q 0) uojiewso)u) 3y pue
¥e) noA jey) uojssaadusg
£q j)o sfed ) 1ngq ‘aup

X3 Jj3y) 3N 0)
a1 nok .__-a 21
pus 0) uey Wwoym
waij Lepads? Yuauwsafed _
3P 138 o) prayw v e,

Y} JUISURL) 0) 13113q s§ 1) JRY)
AP v} saupew xuy Anq ajdoad .
AWoS Sysia J1a) 133dsas ‘s1aquiny
X®) 21341 318 0) 3uldIp s13a190a1 )

aya
utaanod
-uoydaia jo saynujw M43} v Jo uaw
“153ay) uw sannbas peaye Supge)
W Aqen|eA asow
A2 Jp pus awdinba aaysuad
vojssjuiad aoj Supyse
2y ‘Apeindas saxe,

: " Kexy
J3ded 3ujaja2as 3y o Lem $)) apew
JuaUINDOp 3y eyl sueaw Kjdwys
uojssjwisuen) [njssasons y ‘PaOYos
-Uun sem xej ay) J) Ajjeoadsa ‘uossju
~SUBJ) ) paa1adas Ajjenyon dioas
1N 1.y) Swinsse o) snosd8uep aq ueo
) -3jdoad jo SPIspuny aAsas ued saq
-winu suoydaga) v yepn Jaquiaway

"« HIOA maN uj Bu)

-piind 31g “Appeq,, o) Kiduss passasp

-PE 12013] € Jo are) oy dujBew] -3yqis
-sod se ssaippe ue 3jajdwiod se *sn

“au)j paddoap 10 a8ed 350

® S® yons ‘uojssjwsued) ay) yym way

-qoad v s§ 213Y) 3sed uj fed 0) 1aquiny

auoydard) ® apnpuy -uossad sadoasd

Ay 01 xej 3y 103 djay Ipim Yein vonew

“-d0juf 1310 Aue pue dwey s, uaididas

Y ‘13013 13400 B Bupnjoug yuas
8ujaq saded jo aaqunu A ‘sweu
S Jopuas ap Bupeis Japay sanoo
€ Ulim woisspsuedy £13A3 ueg

: ‘$4n0y Supjsom Supnp ujyorw
xe) s,3uaid)aas ay) dn ap jou $a0p 3
*siiiq suoyd uo Jujaes SIpisag ‘sales
-Saw sy 3upseapeosq asojeq ‘Jamoy

e saies suoyd uaym B jjun nem

01 aujgorw xv;} oy NIISUY 0) Japuas
AN smojje suppPew xey) Luews uo
31Mmed) uojsspusues) pakejep ayj

«'9q 0) 8u108 5 UOjIIBaS ap .

1B8YMm xo 218J3pjsu0d puw o) 3} Sujpuas
a1,no,

*‘3upsespeosq as,nok Uaym 18t sj uos
-53] aylL,, ‘ples 3nJoW K , "saded jo

lios Jawadejdas 8 aws Bujpuss sem 3y -

Pies pue dp3afojode £1aA sem a,,

: [WYIvw
3N pawwesdosdsim pey ng s’
141931 ua13))1p 0) aBessaw ayY i1sed
*PEOIq 0) Jueaws pey J3puas au Ajua
-Jeddy ‘suojie;s xej Jiqnd Jo A10103s
P © saysjqnd yjpym “je) ‘?a8uesg
40 Ul x4 d)qng 10 safevew 8y
-Iasw ‘InQaW 111G pies |, 'Kuedwoa

Woym [njaaed aq pinoys nok

aaded pewisay) w wo1 uopourosd

S3jes awes ap jo wadas ¢ way)

- Jo 1w ‘sa8ed gg 108 § 1yBju )5 sng,,

‘iep yuwriodwy) Buisoj Jo ys)1 u os|e
8] a1 3y @ Bujso)s s§ Jasn ® Jugw
oW ay 1w SAW0D OISR Y ] -
"SPU? vojssjuisuna) 3Y) 1un ssaafosd
Ul S qJom Jaadeym Iy 0) 235 ay)
8upa10j “saindwod 3y Jo josjuod Jzjes
ued x8} Bujuiodu) ue ‘sossasosd ujew
sJandwod ap wou) Anuapusdap
-Uj 5108 3| Jeys Buluraw ‘apows punoad
*Y2eq ann) uj Supiesado jo ajqedes )
Paeoq xej ay) ssajun) 13induwiod jeuos

-43d ® apisuy pajjeisu) sy xej Sujajaoas i

) )i 3s10m VA §) UoIsRUY AY] |
L4 W
CL : \ '$321n08
-9 sfuedwod Jayjouw Supeud
-oudde Ajsesodway ase ‘adueisodwy
40 218 ue spu3; jjasy £Bojouyaay W
181 J3ji3q 3y up sdeysad ‘xej £q s19)
-39} $N0joALYy puds ey sajuedwor)
“dn pjay ase s1ayio e ‘u 8ujwiod
S JLAUWN0P U0 USYM ‘|jom $B Sjuaw
sTO0p papiosun o) uado s Iupyd

"no£ ojun'xey s1ay30
ARy pjnom nok
'Se sIay30 oun Xe,q

. LY
-BUl 3Y) suvaw 18Y) INq ‘s)uawin
uBliodwy aA1R31 01 uado saupyd
8w x8) J13Y) da3y 0) paau ajdoag
1ok oyun xej
$13410 2ARY pinom noA se s1ayio ojun
xef :aidwis s) ainy vapjon YL
"$J3A19031 Bupuay
-JO PIOAR 0) Moy Jo 218mB 3aq 0) paau

$19puas ‘sawioy pue sleujuwisa) suy

-3(€ ‘s)juvane)sas ‘siajoy ‘sao))j0 ..ow__o
SUjyoews xej jow pue asow sy

. 4
*9{doad Jo suazop Aouus
A11592 ued 23%29Y X8} 30 08 ‘papuane

-un Supesado apym uYosw xej Juo

usy) asow o) adessaw swes ay) puss
wayy Bumag ‘fypqudes «ISWOpEOIG,,
JABY saujyouw xe) Ausw ‘osyy -aujy
auoyd Jnok puw Jaoded anok ‘uyd
-8 Jnok sasn Jaydey xe) ay) asneds

--3q $1182 Juoyda(3) Jo few yunf uey)
.$n0j32132 210w aq ued Hynesse ayy
"SIUILNDOP pIjuBMUN ()M -

nof 38njap ued saquinu duoyd anok
PU® JujpBWw Xej v Yim Jooq Auy
‘sauy suoydajay senBau 13A0 sioM
3 e 81 49y safjipay sy ospe pue
‘Jamod s aupew xuj v oy Koy ayy.
. <SRENE 1wy
x8) v Lem ay Ajepuassa L RLIT
. Wiy 1w yFomiadad
® Buimouys jo uoj1Ivjs11us 3y pey nok
310}3q woos 3y} woaiy paysep 3y asod
-dns ‘asi0pm ‘sainupw M3) ¥ 10} Juoyd
Jnof moiloq o) payse uwy ‘a3ded
10 253)d pue uad w o) Jamuip ysop
ano4 ojul payavas ‘yand sajes v Ipew
3y 31ym Supsom dors o) nok payse
‘§oeq 3 uo nof padders ‘)0 ok
0] padunouusun payjem JaBuens

-AIS8IQE pue pnoj ¥ ) suiFew].

- S8upew jeuossad
40 §1{Ed Juoydafa) ‘sauapuodsasios o)
§1 313t se 1snf “Bujxej 0) ananbyye ue
§1 YL "3nYJip atow | 8 3aq 0
Ea&.ﬁ. a_a_n..ﬂmo.. 3] 3sn 0} Bujuseay]
nq ‘Asea Ajaapeaa 5| AP x8) D4
v i0 o_ﬁua... X¥j ¥ 3sn 0) Fujuaway
"A3ojouyd9) (xe)) spuns
=08} 0} paIv[AL sanss] jejoos
9Y) Jo dwos 13pj§u0d 03 uopy

. ~8dn220 §,Aep auyy uj asned n 13

" SIMI1'HYIL3d Ag

UOISSIWISURI ] XB,] JO owv:—u:m o:,h

6861 ‘It HOAVW ‘Avasan.t ‘SamIL a0A MHEN dGHL

SHILNAWOD TUNOSHI

8D

APPENDIX D



NEW JERSEY LAWYERS SERVICE

240 MULBERRY STREET
P.O. BOX 50
NEWARK, N.J. 07101
(201) 623-6190

October 4, 1989

lion., Svivia B. tressier

BY Court Plaza

<3 Malin Street

Hackensack, ~NJ 07801-7015

RE: Rule 1:5-2

bear Judge Pressler:

I write to you in yvour capacity as Chair of the Supreme Courr
Civii Practice Committee. Recently, [ came across legislation in
New York regarding the service papers upon an attorney by use of
overnight delivery services.

Enclosed is a copy of the statute for your review, This statute
Was enacted as part of a larger issue dealing with delivery by
“Fax" and, 1 assume, Federal Express type services.

1 am curious 1f there isg any pending revision to Rule [:5-2
concerning the above presently before your committee. If so, 1z
there the opportunity tor comment by interested parties”

My tather-in-law, Richard Skinder, suggested I write to vou. it
however, this request should be directed elsewhere kindlyv advise
me aT your earliest convenience. I look forward to hearing from
Yyou. Your attention to this matter is most appreciated.

Very truly yours,
NEW JERSEY LAWYERS SERVICE

Jerrold §. Krivitzky
President

JSh:sr




Ch. 478 : ' 4 LAWS OF NEW YOH
SERVICE OR PAPERS BY OVERNIGHT DELIVERY SERVICE

CHAPTER 478
S. 1406-4A, A. 2114-A
Approved July 16, 1989, effective Jan. 1, 1990
Message of necessity, pursuant to Art. 111, sec. 14, of Const. N
AN ACT to amend the civil practice law and rules, in relation to service of Interlocutory papen

The People of the State of New York, represented in Senate and Assembly, do engt
as follows: : v

§ 1. Subdivision (b) of rule 2103 of the civil practice law and rules, paragraph 2y
amended by chapter 20 of the laws of 1982, is amended to read as follows:

() Upon an attorney. Except where otherwise prescribed by law or order of cour,
Papers to be served upon a party in a pending action shall be served upon his the party;
attorney. Where the same attorney appears for two or more parties, only one COpY need
be served upon him the attorney. Such service upon an attorney shall be mgdr

1. by delivering the paper to him the attorney personally; or

2. by mailing the paper to him the attorney at the address designated by him thst

attorney for that purpose or, if none 18 esignated, at his the attorne ’s last known
aare'*ss% service by mail shall be complete upon deposit of the paper enclosed in 3 §

postpaid properly addressed Wrapper, in & post office or official deposit_‘ory under the

3. if his the attorney’s office is open, by leaving the paper with a person in charge,; '
if no person is in EEr%e, by leaving it in a conspicuous place; or if fe :he attorneys §
office is not open, by depositing the paper, enclosed in a sealed wrapper MF&
the attorney, in his the attorney’s office letter drop or box; or e

4. by leaving it at his the attorney’s residence within the state with a persop of f
suitable age and discretion. Service upon an attorney shall not be made at his the
attorney’s residence unless service at his the attorney's office cannot be made; o §

r_to_the attorney by overn; ht delivery service at tlu. -

5. by dispatchin the

address aeslﬁaﬁ 'Bz the attorney for that pum_o}se or, i none is a’esi$gaal atthe §

attorney s last known a SS, rvice overnight delivery service shall com

upon deposit of the paper enclosed in a gro%rlx aﬁa}'issa wrap_glgr into the cusﬁdz| o -

'&Ee overmight delive Service for overnight delive nor to the iatest time des;
e_overnight delivery service for overnight delivery, ere a period of time £

reser: W 1S meas rom the service of a paper an service 1s overnight &

Selweq, one business day shall be added to the grescrisgﬁ gnoc[. “0 gi;t Hehvg_q 3

Service means any delivery s ight deliv

L . -

T s s o —== » . 3 ;

(c) Upon a party. If s party has not appeared by an attorney or his the part l ;
attorney cannot be served, service shall be upon the party himsolf by a methtﬂTp% ;
in paragraph one, two or, four, or five of subdivision (b) of this rule.

§ 8. This act shall take effect on the first day of January next succeeding the date og
which it shall have become g law. - e

940 Additions in text ars iedicated by wnderiine; deletions by strikeouts-




RULES OF GENERAL APPLICATION 1:5-

and other Papers except a judgment signed by the clerk shall be served

Pn all attorneys of record in the action and upon parties appeariiig pro
Se; Dyt no service need be made on parties who have failed to AppEAr except
that phe: 'gassertingnewonddiﬁomlclaimforreliehg ins#Such parties
in defad} shall be served upon theminthemannerpro yded for service
of origind process. The party obtaining an order or judgment shall serve

it as hereir\ prescribed within7daysafterthedate_‘ was signed unless
the court othdwis orders therein. 7

(b) Crimins c!ions.lncrimimlacﬁons, 29" otherwise provided by
rule or court orddy, written motions (not made ¢ parte), briefs, appendices,
petitions, memoraia and other papers shall ¥e served upon all attorneys

of record in the actiok and upon parties appeéring pro se.
Note: Source—R.R 3:1] a), 4:5-1. Paragraph (& amended July 16, 1979 10 be effective
September 10, 1979,

COMMENT

The text of this rule as adop¥d as part of the 1969 revision made only
minor language changes in the £o {c¢ rules. Paragraph (a) of the rule was
amended effective September 1979 b \e addition of the Jast sentence requiring
the party obtaining an ordey’or Jjudgient to ensure jts service on all other
parties within seven days glter its signide. This change was necessitated by
the frequently occurring siuation of failura ef an opposing party to be timely
noticed of entry of the drder and his consedyent prejudice in taking further

steps in the litigation fithin a prescribed timd, period triggered by the entry
date. The effect of the rule is not only to iNpose the requirement upon
the proponent attg to make service :<: . N9 to monitor, as it were,

the progress of g form of order or judgmen: rom\ubmission to signature.
Note that witle this ruje continues to except frolg service requiremnents

judgments sighed by the clerk, both R.R. 3:114Q and 4:118-8 were

eliminated. Yhose rules, which required the clerk of the Yourt to give notice

respectivply) of the entry of orders had been generally conlglied with only
in the gése of final judgments, and such notice is generally sulerfluous and
duplightive,
ure of a moving party to comply with the service requir§ments of
rule will result either in the dismissal or adjournment of the Ypotion,
yee Zon. Bd. of Adj. v. Service Elec. Cable TV, 198 N.J. Super. 370\App.
Div. 1985). See also R. 1:24 and Comment thereon,

1:5-2.  Manner of Service

Sem'eeuponlnmomeyofpapusfefmedtoink.lzs-lshallbemde
bymﬂingacopytohimath‘nofﬁcebyordimrymail,byhandingit
tohim,orbylavingitlthisofﬁeewilhapmoninhisemploy.or,if
hkoﬂ'leeisdosedorhehunooﬂiee,inthesamemannerssefviceis
mdeuponaparty.Serviceuponlparlyofsuchpapenslullbemade

to accept delivery, by ordinary mail to his last known address; or if no
addrssisknown,byordimrymailtotheclerk of the court. Where mailed

41
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1:5-3 RULES OF GENERAL APPLICATION

service is made upon a party, the modes of service may be made
simultaneously.

Note: Source—R.R 1:7-12(d), 1:30-10(b), 1:11-2(c), 2:11-2c), 3:11-I(b), 4:5-2a) (first four
sentences): amended July 16, 1981 10 be effective September 14, 1981.

COMMENT

This rule, as adopted as part of the 1969 revision, followed the 1967
amendment of the source rules, which, in accordance with the then federal
practice, permitted service of papers on attorneys to be made by ordinary
mail. The 1969 version of the rule extended that practice to criminal actions
as well as civil actions.

Also following the 1967 amendment of the source rule, this rule permits
service by ordinary mail on parties who refuse or fail to accept certified
or registered mail. Ordinary mail service, when certified or registered mail
service fails, is also provided for under these circumstances by all of the
rules permitting service of papers, including original process, by registered
or certified mail. See, e.g. R. 444, 4:4-5 And see R. 1:5-4(a) and Comment
thereon. This rule was amended. effective September, 1981, to permit ordinary
mail service to be made simultaneously with registered or certified mail rather
than after the failure of such mail service. The affidavit of service should,
of course, recite the details pertaining to all mail modes employed. Cf. R.
6:2-3 and Comment thereon.

The final change in the practice made by the revised rule, is the provision
thatpapersmaybeservedonananomeyathishomeonlyifhehasno
office or, at the time service is attempted, his office is closed. Cf. Mestice
v. Bd. of Adjustment of Neptune City, 35 NJ. Super. 313, 317 (App. Div.
1955), disapproving service on an attorney by leaving papers in an unattended
office after regular business hours.

Other related source rules were deleted for the following reasons:

R.R. 4:5-4 (service on corporation delinquent in taxes) was eliminated
as obsolete, the applicable statute (N.J.S. 54:10A-20 and 54:10B-19) having
been amended after the rule's adoption to require the Attorney General to
proceed under the summary action rule.

R.R. 4:5-2(c) was eliminated for the reason that generally certification
as true copies of papers to be served is un . The requirement of
certification was however, retained by R. 4:67-3 (order 10 show cause), R.
4:60-7(h) (writ of attachment), and R. 6:7-2(b) (order for supplementary
proceedings). Furthermore, if certification appears necessary under particular
circumstances, the manner of making such certification may be provided
for by court order without the need for a rule authorizing such an order.

attorney for a party
(2) by an affidavit of the
person making service, or (3) by a te of service appended to the
paper to be filed and signed by i
The proof shall be filed with
action is to be taken on t
made by registered or ‘ndmail,themmnreceiptcard be filed
as part of the proof, silure to make proof of service does not
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advice on wills or

Y% a new low-cost
by the Middlesex

are income-eligible
and Disabled Drug
e at an hourly rate
per will,

e has established
ries presently are
tent/Copyright; Im-

aw).

s to refer potential
e they reside. The
- Avenel; Carteret:
" and South Plain-

¢ included on the
underrepresented
Dlease contact the

n contact Monique

‘Cape May Co. Files by Fax

' Llost year, the Cape Moy County Bar Association instituted o service
o aid in the efficiency of filing documents with the Cape May County
‘Courts ot substantial sovings to proctitioners. The system has been
extremely successful primarily with tespect to motion proctice. It has
been, with proper permission, available for other pleading filings.
1.) Fax your document to the Cape Moy Conty Bar Office before 2
p.m. The Bar Association fax number is (609) 463-1656, the Bar office
telephone number {for confirmation and special instructions) is (609)
463-0313.
2.) Your fax transmitial will be copied onto regular paper.
.) Your papers will be delivered to the designated Jow or motions
clerk before 4:30 p.m. that day. )
. The charge for the service, which is payable the next business day is
‘as follows: 230 for up o 15 pages, $35 for up to 25 poges.
. This service, previously availoble only to members of the Cape May
‘and Atlantic County Bar Associations, is now available fo ony
;oﬁomey.
| The filing in service of the Cape May County Bor Association allows
all practitioners, especially small and remote offices, ready, economi-
.cal access to the courts. It aids the courts in their administration by
:making it easier to stick with the rule time guidelines.
. Filing your court documents by fax is quick, easy ond inexpensive.
|Contact the Cape May County Bar Associgtion’s Executive Director,
Debra Wetherby, for more information.
\
The Middlesex County Bar Association hos made ar-
rangements with the United States Supreme Court to move
the odmissions of Middlesex
County attorneys on May 4,
1992. We are currently
making lodging arrange-
ments for the weekend of
May 2.3, ond plonning o
trip to Washington in con-
junction with the edmission
ceremonv. AtHornevs who




following form:

[See form on next page]

ALT. (a-1) (California)
ALT. (a-2) (Washington)
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Appendix Q.

CIVIL PRACTICE COMMITTEER
SUBCOMMITTEE ON FAX
REPORT AND RECOMMENDATIONS

The subcommittee began its study by comparing the
advahtages and disadvantages of facsimile transmission
(FAX) in the filing and service of legal papers. It was
clear from the outset that while the technology has
developed extensively in recent Years and has come to be
widely used, some inherent limitations Preclude its
present application to original service and to filing.
It is appropriate in the subcommittee's opinion,
however, to authorize the use of FAX for service of
interlocutory pPapers between attorneys.

While it may be useful someday to permit original
service by FAX, that day has not yet arrived. Although
most business entities of any size pProbably possess FaAX
capability or access, smaller ones may not and most
individuals do not. The relative certainty of personal
service that is a necessary prerequisite to the
assertion of in personam jurigdiction, see R. 4:4-4,
cannot, therefore, Presently be achieved through the use
of FAX.

Future circumstances might also suggest the
suitability of Permitting papers to be filed by FAX in
New Jersey, but the hecessary conditions do not vet
exist in this connection either. The subcommittee

became aware of an on-going, one-year experiment in the




State of Minnesota permittinq filing by FaXx. See,
attached as Appendix a, Minnesota Rules and Court Orders.
However, the volume of litigation in New Jersey, the
limited availability of Fax equipment in the Superior
Court Clerk's office and in the county courthouses, angd
current limitations in FAX technology combine to preclude
such an eventuality in New Jersey at this time.
Furthermore, geograﬁhic and demographic considerations
which render the use of FAX so attractive in Minnesota do
not pertain in New Jersey. Our State is less than
one-tenth the size of Minnesoca. All New Jersey
attorneys are much closer to courthouses and the State
capital than are many Minnesota attorneys. Addltlonally,
judges in New Jersey no longer ride circuit as continues
to be in the case in Minnesota.

Notw1thstand1ng the fore901ng considerations and
for special reasons, the Civil Practice Committee may
wish to consider whether it is appropriate to permit
emergent filings by FAX. Thie was a subject viewed by
the subcommittee ag being beyond its charge.

As a consequence of the aforementioned conclusions,
the subcommittee wasg left with the subject of
interlocutory service by FAX. The inquiry was further
narrowed by the determination that some of the same
reasons that militate against authorizing orlglnal

service by FAX apply as well to 1nterlocutory service
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upon parties. Accordingly, the subcommittee llmlted its
study to the advantages and shortcomings of FAX service
between attorneys. It is worth noting in Passing that
while the Minnesota experiment authorizes filing by Fax,
it does not permit service of any kind by FaX. It should
also be noted that the use of FAX is Presently being
studied in many other jurisdictions. See, e.9., attached
as Appendix B, a report of the Section on Commercial and
Federal Litigation of the New York State Bar Association
(December, 1988).

Given the emergence of FAX as a system for enhancing
communication, there is no fundamental reason why it
should not be used fully in the legal community. Cctf.,
attached as Appendix C, opinion of Hon. Richard s. Lane

in Calabrese v. Springer, 534 N.Y.S. 24 83 (Civ. Ct.

N.Y.C., 1988). with respect to matters in litigation,
standards must be established to safeguard against
inherent imperfections in the technology and its
potential for abuse.

The primary advantages of communication by FAX are
convenience and speed. The main disadvantages stem from
some limitations of the technology and the fact that the
burdens of service Now properly upon the generating
party come to be shared by the recipient when FAX is
used. In the latter regard, the rule amendments

proposed herein are not intended to establish that any
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attorney who prefers not to become a FAX user should be
required to do so. Rather these recommendations simply
establish the mechanics of use between attorneys who
have chosen the benefits of the device, Presumablv after
having reflected on its drawbacks. The primary
shortcomings of Fax usage are manifested when
transmissions fail or are incomplete because of
équipment malfunction or operator error in sending or
reéeiving. Also, most FAX machines pPresently use thermal
paper, which deteriorates after some time. In order to
assure durébility, the recipient of a Fax transmission
may be required to pPhotocopy the document on plain paper.
Fax machines that use Plain paper are Presently on the
market, but they are relatively new and somewhat more
expensive than the thermal paper variety.

With these considerations lq mind, the subcommittee
has prepared rule amendments authorizing service of
1nterlocutory papers by FAX. These provisions allocate
&s much of théaturden of perfectlng service as possible
upon the proponent of pPapers; they safeguard
appropriately agalnst operator or machine failure; and
they deal with the foreseeable potential for abuse.

The proposed amendment contained in R. 1:5-2(a), in
addition to authorizing service of interlocutory papers
by FAX, requires the completion of a transmission no

later than 4 P.m. on the due date. This is designed to




prevent a potential abuse by assuring that even a
lengthy Fax transmission will be fully in the hands of
'the receiving attorney by the close of business on a
service deadline day.

A new provision, R. 1:5-2(b), establishes the
necessary safeguards against equipment malfunction or
human error. Cf., attached as Appendix D, Peter H.
Lewis, "The Etiquette of Fax Transmission", The New

York Times, March 21, 1989. It also places the

responsibilitv for complete service upon the sender. The
telephone verification requirement of subparagraph (4)
was the subcommittee's preference over requiring a fax
transmission to be followed by mail service of a complete
copy of the papers transmitted. The latter alternative
was viewed as unduly cumbersome, defeating the underlying
intent of the rule.

The recommended amendments to R. 1:5-3 and R. 1:5-5
are self-explanatory. The latter provision also assures
that the responsibility for campletion of service by Fax

will be the sender'’s.

Respectfully submitted by:

Hon. Howard H. Kestin, Chair
Dennis M. Cavanaugh, Esq.
Lorraine cC. Parker, Esq.
Deanne Wilson Plank, Esq.




1:5-1 +++N0 change.

1:5-2 Manner of Service

(a) Service Upon An Attornev. Service upon an

attorney of pPapers referred to in R. 1:5-1 shall be made

by mailing a copy to [him] the attorney at his or her

office by ordinary mail, by handing it to (him] the

attornev, by transmitting a copv to the attornev's

office by a full facsimile message (FAX) completed

no later than 4 P.m. on the date on which service

is due, or by leaving it at [his] the attorney's office

with a person in [his] the attornev's employ, or, if

[his] the attorney's office is closed or [he] the

attorney has no office, in the same manner as service is

made upon a party.

(b) Full Facsimile Message. For purposes of this

rule, a full facsimile message shall consist of: (1) no

more than 50 pages, unless otherﬁise consented to by the

receiving attorney prior to transmission, with special

sequential numbering of each page from beginning to

"end preceeded by the letter "F" to indicate facsimile

transmission; (2) a legible copy of each page transmitted;

(3) a transmittal sheet containing the date and time

of transmission and number of pages being transmitted;

the sender's name, address, telephone number and, if

an attorney, the office fax number; the receiving attorney's

ey

name and office fax number; and the title and docket

number of the proceeding to which the papers pertain; and
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(4) a telephone verification initiated by sender immediately

following the transmission confirming the number of

Pages received and their legibility. When the facsimile

transmission has occurred after ordinary business hours,

the telephone verification shall be made no later than

10 a.m. on the following business davy.

(c) Service Upon A Party. Service upon a party of

such papers shall be made as provided in R. 4:4-4 or by
registered or certified mail, return receipt requested,
to his last known address; or if the party refuses to
claim or to accept delivery, by ordinary mail to his last
known address; or if no address is known, by ordinary
mail to the clerk of the court. Where mail service is
made upon a party, the modes of service may be made

simultaneously.

1:5-3. Proof of Service

Proof of service of everf paper referred to in

5-1 may be made (1) by an acknowledgment of service,
signed by the attofney for a pParty or signed and
acknowledged by the party, or (2) by an affidavit of
the person making service, or (3) by a certificate of
service appended to the Paper to be filed and signed by
the attorney for the party making service. The'proof

shall be filed with the court promptly and in any event
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before action is to be taken on the matter by the court.
Where service has been made by registered or certified
mail, the return receipt card shall be filed as part of

the proof. wWhere service has been made bv facsimile

transmission, the proof shall recite full compliance

with each of the particular requirements of R. 1:5-2(a)

and(b). Failure to make proof of service does not affect
the validity of the service, and the court at any time
may allow the proof to be amended or supplied unless an

injustice would result.
1:5-4 <+« no change.

1:5-5 [Existing R. 1:5-5 to become R. 1:5-6].

Service by Facsimile Transmission; When Complete.

Service bv facsimile transmission shall be complete

when a full facsimile message, as defined in R. 1:5-2(b),

is received, except that where the transmission is

made after 4 P-M., service shall be deemed complete

on the next day which is neither a Saturday, Sunday

or legal holiday, unless the parties otherwise agree.

1:5-6 [Existing R. 1:5-6 to become R. 1:5-7]

[Existing R. 1:5-5 without change]
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- THE SUPREME COURT OF MINNESOTA
e
&
ALSEARC W ANnD PLaNNING
8Targ counr ADMINISTRATION
1748 UNIVERS1TY Avgnyg
SVITE 302
ST PaAUL MINNESO®A 98104
10121 849993

January 31, 1989

Hon. Howard Keston
Facsimile Transmission # 201-881-2832

Dear Judge Keston:

P .91

At the request of Ssue Dosal, state Court Administrator, 1

have transmitted the following:

1. Dratt order adopting criteria for court operated

facsimile equipnment (2 pages) ;

2. November 21, 19as order adopting the use of
PR facsimile transmissien equipment and requesting

Kmx’ consideration by rules committees (3 pages);

3. Rule 5,05 of the Minnesota Rules ef Civil

Procedure for the District courts (1 page);

4, Octcber 3, 1988 order continuing the use of

facsimile transmission (1 page);

S. September 21, 1987 order regarding the

experimental use of facsimile transmission
pages).

The draft order listed as- item 31, which will 1likely bpe
riomulgated in the next Several days, supplements the November 21
ervar (item 2) and Rule 5.05 (item 3). Rule 5.05 was adoptedq

Lotober 18, 1988 and becanme effective January 1, 1989.
orders listed as items 4 and 5 have expired: they have

included for your informatien.

The

been

If you have any questions, please do not hesitate to contact

our Information Officer Rebecca Fanning at (612) 296-6043.

Sincerely yours,

Michael Johnson
Staff Attorney

cc: Sue Dosal

ADTITITIRI T v <
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State of Minnesota
In Supreme Court
C2-87-1853

ORDER ADOPTING CRITERIA -
FOR COURT OPERATED
FACSIMILE EQUIPMENT

WHEREAS, by Order #C2-~87=-1853 dated November el, 1988, this
Court authorized the filing of Papers and issuance of warrants
and orxders by use of facsimile transmission equipment that
satisfies the published criteria of this Court; and

WHEREAS, the fair and efficient administration ©f justice
requires the establishment ©f a uniform sﬁandard for facsimile
transmission equipment operated by the courts of thig state; and

WHEREAS, the International Telegraph and Telephone
Consultative Committee (CCITT) of the International
Telecommunications Union has established standards for facsimile
transmiésion equipment, and |

WHEREAS, facsimile transmission equipment that meets the
standards established for the CCITT category "Group 3" provides
the highest operating speed and image resolution available for
use over the public telephone network;

NOW, THEREFORE, IT 18§ HEREBY ORDERED that, until further
order of this Court, facsimile transmission equipment operated by
the courts of this state for the purposes of £iling of papers and
issuance of warrants and orders shall comply with the standards
for Group 3 apparatus established by the coITT [currently set
forth in Recommendations T.4 and T.30, Vol. VII - Fagseicle VII.3,

SCITT Red Pook: Malaga=Torremolines 1984 (U.N. Bookstore Code ITU
1
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— 6731)]. At the discretion ©f the court or judicial districe

facsimile trahsnission equipment that is compatible witn
facsimile transmission eQquipment Operated by thg Courts of +this

ctate.

Dated: January ¢ 1989 BY THE COURT:

Douglas X. Amndah
Chief Justice
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State of Minnesota
- In Supreme Court
C2=-87=1853
ORDER ADOPiING USE oFr
FACSIMILE TRANSMISSION AND

REQUESTING CONSIDERATION BY
RULES COMMITTEES

amendment effective January 31, 1989; and
| WHEREAS, incorporation of the use of facsimile transmission,
where appropriate, inte other rules Promulgated by thig court
will provide clear notice of such use to -a.'l.l' members of the
Practicing bar and the publie;

Now, THEREFORE, IT 1Is ORDERED that, effective January 1,
1989, facsimile transmission is allowed subject to the following

conditions:

A. Equipment, Only facsimile transmission equipment thas
satisfies the Published criteria of the Supreme Court shall be
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e,

limited to, the following Circumstances:

PFP.o

(1) crimina) matters for the issuanca of arrest

and search warrants;

(11) Juvenile matters for the issuance of orders

OF warrants for taking a juvenile into custody and for

the release or detention of the Juvenile;

-

(1ii) Family matters for the issuance of ex parte

temporary orders for protection; and

(iv) civil cases for the issuance of temporary

restraining orders.

(b) All procedural and Statutory requirements for
the issuance of a warrant or order, including the
making of a record of the Proceedings, shall be met.

(e) For all pProcedural and statutory Purposes, the
facsimile shall have the Same force and effect as the
original.

(d) The original order OF warrant, along with any
other documents, including affidavits, shall be
delivered to the court administrator of the county
vhere the request or application for the order or

warrant was -mada,

(2 ERilineg, Filing of all Papers in the district coure

shall bc'pornitted by use of facsimile transmission pursuant to

terms and conditions of Rule 5.05 of the Minnesota Rules of

Civil Procedure for the District court.

IT IS FURTHER ORDERED that all advisory committees

in appeals and criminal, Juvenile, probate, commitment,

established by this Court in regard to rules governing procedure

and
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family law matters Shall consider the ado
I/_\ 1*‘

amendments that will incorporate tha

ption of appropriate

BY THE COURT

2
a— Douglas i. Amdahl (
Chief Justice

,'/u )
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Rule 5.05. Facsimile Transmission,
. Any paper may be filed with the court by facsimile transmission. Filing shall
be deemed complete at the time that the facsimile transmission is received by the court
and the filed facsimile shall have the same force and effect as the original. Only
facsimile transmission equipment that satisfies the published eriteria of the Supreme
Court shall be used for filing in aceordance with this rule.

Within five (5) days after the court has received the transmission, the party
filing the document shell forward the fcllowing to the eourt:

(a) a $5 transmission fee; and

(b) the criginal signed document; and

{c) the applicable filing fee, if any.

Upon feailure to comply with the requirements of this rule, the court in which

the action is pending may make such orders as are just, including but not limited to an

- order striking pleadings or parts thereof, staying further proceedings until compliance is

compiete, or dismissing the action, proceeding, or any part thereof.

-0



SUBCOMMITTEE ON SERVICE OF PROCESS RULES

REPORT TO THE
CIVIL PRACTICE COMMITTEE
11/4/91

The Civil Practice Committee's Subcommittee on Service of
Process Rules met on October 24, 1991 to examine alternatives to
sheriff's service of initial process in Law Division cases. At the
meeting the Subcommittee considered an AOC staff memorandum detail-
ing the Judiciary's recent problems with private process servers/
constables and alternative solutions to those problems, proposed
but unadopted amendments to the Federal rule on service of process
and a memorandum that Judge Kestin wrote to members of the original
subcommittee.

The Subcommittee first assessed the nature of the problem with
service of Law Division process. The general consensus was that
there are some problems with the current system of personal service
by the sheriffs and that these problems have resulted in some
members of the bar turning to private process servers. The Subcom-
mittee agreed, however, that as a general matter, service of
process by uniformed officers under the control of public officials
is preferable to private service of process and that drastic
changes in the present system should not be made in the absence of
more complete information. Such information can only be gathered
by a survey of the sheriffs and the bar, regarding the timeliness
and effectiveness of service, and their views should be sought
regarding possible solutions to any problems that such a survey
would reveal. The Subcommittee concluded that it could not under-
take and complete such an information-gathering process in time for
the full Committee's January, 1992 report to the Supreme Court.
The Committee's guidance is sought as to whether the Subcommittee
should proceed with such a study in the next few months and report
to the Committee sometime in 1992.

The Subcommittee then considered alternatives for providing
some form of interim relief where there are problems with the
timeliness or effectiveness of service. It was agreed that there
are insufficient means to control service of process by private
process servers or constables on a volume basis. The Subcommittee
rejected, for now, the idea contained in the existing or the
unadopted Federal rule of imposing costs on the party who refuses
to accept mail service because the costs would have to be high in
order to be effective and if such a system were effective, it would
constitute the kind of radical change the Subcommittee is not
prepared to propose without sufficient information that it is
needed. The corollary is that while the imposition of modest costs
would result in a less radical change, it would not produce effec-
tive service if defendants were willing to absorb the costs. The




Subcommittee likewise felt that wutilizing Special Civil Part
Officers to serve Law Division process would be too drastic a
change in view of the limited information presently available on
the nature and extent of the problems with service by the sheriffs
and that such a proposal would 1likely spur an unfortunate and
probably unnecessary clash between the two groups. The Subcommit-
tee also considered the possibility of allowing attorneys per-
sonally to serve process without a court order but rejected the
idea because of the hazards that might be involved in confronting
an adverse party. Further, the Subcommittee felt that the uneco-
nomical use of attorneys to serve process would be avoided by most
law offices and the innovation would thus provide no real relief
where it might be needed.

The Subcommittee concluded that the best way to provide some
measure of relief where personal service of initial process is
problematic, without making a major change in the basic system,
would be to permit substituted service by mail (certified or
registered and regular) when the sheriff has returned the process
unserved or has not made a return of service within 40 days. As a
safeguard to ensure that service of process by mail is consistent
with due process of 1law, the Subcommittee felt that when the
defendant does not answer, the affidavit submitted by the moving
party with the request for entry of default should recite the
factual basis for believing that the address to which the mail was
sent is accurate.

The Subcommittee decided that these changes could best be
accomplished by amending R. 4:4-4(e), which deals with substituted
service, and R. 4:43-1, which deals with entry of default. The
Subcommittee then noted that the filing of the affidavit of dili-
gent inquiry and effort required by R. 4:4-4(e) serves no purpose
unless default is later requested, because no order is required for
substituted service. Although members of the Subcommittee felt
that there may be some benefit in the present requirement of
preparing a contemporaneous affidavit while the facts are fresh, on
balance this was outweighed by the administrative burden of filing
unnecessary papers. Hence, the Subcommittee proposes to remove the
affidavit requirement from R. 4:4-4(e) and insert it into
R. 4:43-1. The result is that no affidavit will be filed unless it
is needed to support the entry of default or service of process is
otherwise challenged. The Subcommittee noted further that filing
of the same kind of affidavit is required by R. 4:4-5, which deals
with service of process in proceedings in rem where the owner of
property cannot be served, and proposes the same excision of the
affidavit requirement from R. 4:4-5 and its insertion into
R. 4:43-1. Again, the result is that the affidavit will be filed
only if it is needed.




The Subcommittee has added the words "in the same manner" to
the last sentence of R. 4:4-4(e) to make it clear that the method
of service being authorized is not confined to in rem proceedings,
although the method is being borrowed from the rule (4:4-5) that
deals with service on absent defendants in actions affecting
property. The Subcommittee queries whether the last sentence of
R. 4:4-4(e) should be retained and, if so, does it need further
clarification.

Finally, the Subcommittee recommends that R. 4:4-3 be amended
to remove the language "other officer authorized by law," since it
can think of no such officer and the phrase may have contributed to
the confusion in some quarters as to who can serve civil process.
The words, "by a person expressly authorized by these rules," are
added to be consistent with the provisions of Rules 4:4-4(e) and
4:4-5(a) allowing service outside the State by certain public

officials and attorneys.

The proposed amendments to Rules 4:4-3, 4:4-4(e), 4:4-5 and
4:43-1 are attached to this report.

Respectfully submitted,

Hon. Murry D. Brochin, Chair
Hon. Donald W. deCordova
Lorraine C. Parker, Esqg.

Mary F. Thurber, Esq.

Robert D. Pitt, Esg., AOC Staff



REPORT OF THE SUBCOMMITTEE ON MENTAL COMMITMENTS
CIVIL PRACTICE COMMITTEE

INTRODUCTION

The Subcommittee recommends that R. 4:74-7(g) be amended
so as to provide for notice of hearings for voluntary
patients. The Subcommittee also recommends that patients who
are admitted voluntarily and patients who convert from
involuntary to voluntary status be present at their hearings
unless the court is satisfied that they do not wish to attend.
It is also recommended that R. 4:74-7(c)l be amended to allow

adjournments for up to fourteen days.

THE NEED FOR THE PROPOSED AMENDMENTS

During the 1990-1991 Committee year, the Subcommittee met
with representatives from the Division of Mental Health and
Hospitals of the Department of Human Services, the County
Adjusters Association and the New Jersey Hospital Association.
At these meetings, the Subcommittee focused on questions of

notice in connection with hearings required for voluntary

patients under subparagraphs (1) and (2) of R. 4:47-7(g). ‘The =

rule in its present form is silent with respect to notice.
During the Subcommittee discussions with both the
representatives of outside groups and among the members it
became evident that, without any guidance from the rule, the
counties have been handling the notice issue differently, -

i.e., some counties have not provided notice at all; others
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have provided notice as required under R. 4:47-7(c)(4) for

involuntary hearings; and yet others have provided notice as

required by R. 4:74-7(c)(4) except that notice has not been

provided to the patients' relatives.

The Subcommittee became concerned about 1) the
inconsistent practice statewide and 2) the more difficult
question of what kind of notice, if any, should be given in
the voluntary patient setting. Representatives of short-term

care facilities from the New Jersey Hospital Association,

among others, told the Subcommittee that wvoluntary patients -

frequently were concerned about notification of relatives

because they considered their choice to seek treatment to be™

a private decisiony The Subcommittee unanimously concluded
that patients voluntarily admitted for psychiatric treatment
have a privacy interest to be protected and that notice to
relatives should not be given unless the patient requests such

notice in writing. The Subcommittee also determined that,

except for the  patients'’ relatives, notice should”

automatically be given as required by R. 4:74-7(c)(4)."(to
patients, their counsel, their guardians or guardians ad
litem, if any, county counsel, the county adjusters of the
county in which the patients have legal settlement, and the
director, chief executive officer or other individual who has
custody of the patients).

Upon the recommendation of the Subcommittee in its

Interim Report, the Civil Practice Committee conveyed these

-2-



concerns to Administrative Director Robert D. Lipscher. Mr.
Lipscher wrote to Alan Kaufman, Director, Division of Mental
Health and Hospitals of the Department of Human Services, who
implemented a change to the intake forms used to gather
information on voluntary patients. This form now includes a
check off section whereby the patient indicates whether he/she
wishes to have notices of hearings sent to nearest relatives.
The proposed rule amendment would codify this practice.

The Subcommittee also recognized that notice to patients
who were initially admitted involuntarily is covered under
R. 4:47-7(c)(4) and that the relatives of these ratients would
be given notice under that provision. The members therefore
concluded that upon the conversion of this group of patients
to voluntary status, it made sense to follow the notice
requirements of R. 4:74-7(c)(4), including notice to
relatives, prior to the conversion hearing.

It further came to 1light during the Subcommittee's
deliberations that the quality of legal representation at
voluntary patients' hearings varies greatly. Patients
represented by the Public Advocate meet with both a field
representative and an attorney prior to the day of the
hearing. In contrast, the Director of Social Work of a short-
term care facility informed the Subcommittee that she
introduces the patient to both the judge and the patient's

attorney at the voluntary hearings. Obviously, in those cases
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the patient has not had an opportunity to talk to the attorney
beforehand.

The Subcommittee members were also informed that there
are patients who are frightened because they believe that the
purpose of the voluntary hearing is to commit them to a state
psychiatric hospital. 1In balancing these two concerns, the
Subcommittee decided to recommend that patients should be
required to attend the hearing unless the court is satisfied
that they do not wish to attend. It appeared to the
Subcommittee that in such cases it is particularly important
for the judge to have an opportunity to observe the patient in
order to make the determination whether the patient is, in
fact, a voluntary admission. When patients do attend they can
be questioned by the judge, thereby providing an added
safeguard for individuals whose attorneys have not met with
them beforehand. At the same time, this appfoach allows the
court to respect the desire of some patients not to be present
at the voluntary hearing.

During the year, the Subcommittee learned that, for
practical reasons, hearings are often adjourned for fourteen
days. The rule states at R. 4:74-7(c)(1l) that initial
hearings shall be adjourned for no longer than ten days.
Although hearings at the state psychiatric hospitals take
place weekly, the counties alternate hearing dates so that
each county's patients may only be scheduled as frequently as

every fourteen days. County and short-term care psychiatric

-4~



facilities hold hearings on a biweekly basis and thus
adjournments until the next available hearing dates are for 14
days. Additionally, the Subcommittee was informed that the
county adjusters give ten days notice for adjourned hearings,
as is required for initial hearings. To make the rule reflect
the reality of the commitment hearing process and to allow an
appropriate amount of time for notice to be given, the
Subcommittee has proposed a rule amendment allowing

adjournments for up to fourteen days.

OTHER MATTERS CONSIDERED

During the year, the Subcommittee monitored the progress
of the drafting of a bill to govern the commitment of
juveniles. When the bill is enacted, changes to the civil
commitment rule will be necessary. In the interim, the
Subcommittee plans to review the draft bill and provide
comments prior to its introduction in the Legislature.

At the request of the Public Advocate, the Subcommittee
considered the need for court review of patients who were
admitted voluntarily or who converted to voluntary status
prior to the court rule amendments requiring voluntary
hearings (R. 4:74-7(g) amended September 4, 1990). The
Subcommittee supports the provision of hearings for this group
of patients. It appears, however, that a rule amendment is
not necessary since hearings for these patients have been

phased in at the institutions through the cooperative effort
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of the Department of Human Services' Division of Mental Health
and Hospitals and the Public Advocate's Division of Mental
Health Advocacy.

Also during the course of the year, the Subcommittee was
asked by an attorney who practices in the area of civil
commitments to consider amending the court rule to include a
procedure for determining whether a patient is indigent. The
attorney explained that the Public Advocate's Division of
Mental Health Advocacy does not make such an inquiry although
required to do so by statute. See N.J.S.A. 52:27E-24. The
representative of the Public Advocate informed the
Subcommittee that this issue is being reviewed by his Office.
The Subcommittee concluded that the matter is governed by
statute and that a court rule is not necessary.

The Subcommittee considered whether to amend the court
rule at (g) to change the time period in which wvoluntary
patients must receive a hearing. The rule presently requires
the hearing to be held within twenty days of the patient's
hospitalization. Representatives of the New Jersey Hospital
Association and from short-term care facilities told the
Subcommittee that they have experienced difficulties in
holding hearings for voluntary patients. Alan Kaufman,
Director of the Division of Mental Health and Hospitals,
recommended that the rule be amended to require hearings for
voluntary patients at short-term care facilities only when

they are expected to be transferred to another facility for
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continued care. The basis for this recommendation is that the
average patient stay varies between fourteen and twenty days
and that therefore most patients leave the facility prior to
their scheduled hearings. The Public Advocate representative,
for the same reason, recommended that voluntary patients'’
hearings be scheduled between the twentieth and thirtieth day
of treatment.

After much discussion over several meetings, the
Subcommittee members agreed that because of the rights
involved, the period of time in which patients can be in a
facility before a hearing is scheduled should not be extended.
The purpose of the voluntary hearing remains the same even if
the patient's stay in the facility is short, that 1is, to
determine whether the patient is truly voluntary and is able
to understand what voluntary admission means. The
Subcommittee expressed support for shorteningrthe time period
rather than lengthening it beyond the twenty days but
determined not to recommend a rule amendment at this time
since the twenty day period is statutorily mandated for
patients who are involuntarily committed.

The practice in some vicinages of rotating the judges
assigned to preside over commitment hearings was also
discussed by the Subcommittee. The Subcommittee members
believe it is important to emphasize the need for consistency
in the commitment hearing ©process, particularly in

institutions which provide 1long term care. Consistent
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treatment and knowledge of a patient is an important aspect of
his or her hearing, which is absent when a different Jjudge
presides over the process each month. Although this subject
is not addressed by the court rule and the Subcommittee makes
no such recommendation, it is an important matter which the
Subcommittee wished to bring to the attention of the Civil

Practice Committee.

Respectfully submitted,

. 17’ )
Deboran T. Poritz, gsq. , Chair

Hon. John J. Callahan
Professor Robert A. Carter
7N Michael Haas, Esqg., Representative of
L/ Attorney General
Jack Harrington, Esqg.
Melville D. Miller, Esqg.
Hon. Richard S. Rebeck ,
Alma L. Saravia, Esg., Representative
of the Public Advocate
Theresa L. Burnett, Esg., AOC Staff




4:74-7. Civil Commitment

o

. ..no change

(

o'

. ..no change

Q

) Temporary Commitment. The court may enter an order

of temporary commitment authorizing the admission to or reten-
tion of custody by a facility pending final hearing if it
finds probable cause, based on the certificates filed in
accordance with paragraph (b) of this rule, to believe that
the person is in need of involuntary commitment. The order of
temporary commitment shall include the following terms:

1. A place and day certain for the commitment hearing,
which shall be within 20 days after the initial inpatient
admission to the facility. The date shall not be subject to
adjournment except that in exceptional circumstances and for
good cause shown in open court and on the record the hearing
may be adjourned for a period of not more than [10] 14 days.

2. ...N0 change

3. Assignment of counsel to represent an unrepresented

patient. If the patient is a minor, a guardian ad litem shall
be appointed to represent him, who shall not be the applicant
for the commitment. If the court, for good cause shown,
appoints a guardian ad litem who is not an attorney, counsel
for the guardian ad 1litem shall also be appointed. The
guardian ad litem shall continue to represent the minor in
respect of all matters arising under this rule until the minor
is either released or reaches his majority, and no guardian ad

litem appointed pursuant to this rule shall be relieved




without court order. Assigned counsel and guardian ad litem
fees shall be fixed by the court after hearing and paid

pursuant to paragraph [(h)] (i) of this rule.

4. . ..no change
(d) ...no change
(e) ...no change
(f) ...no change

(g) Conversion to Voluntary Status; Voluntary Admission

Through a Screening Service.

(1) When a patient has been involuntarily committed to
a short-term care facility, a psychiatric facility or a
special psychiatric hospital, as defined in N.J.S.A. 30:4-
27.2, and therecafter seeks to convert to voluntary status, the
court shall hold a hearing within 20 days to determine whether
the patient had the capacity to make an informed decision to
convert to voluntary status and whether the decision was made
knowingly and voluntarily. Counsel previously appointed shall

represent the patient at that hearing and notice shall be

given in accordance with paragraph (c)(4) of these rules. The

patient shall attend the hearing unless the court is satisfied

that the patient does not wish to attend.

(2) When a patient has been evaluated by a screening
service and thereafter admitted to a short-term care facility
or a psychiatric facility as a voluntary patient and when no
court order of temporary commitment has been entered, the

court shall hold a hearing within 20 days to determine whether
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the patient had the capacity to make an informed decision to
be admitted voluntarily and whether the decision was made
knowingly and voluntarily. Counsel shall be appointed to

represent the patient at this hearing and notice shall be

given in accordance with paragraph (c)(4) of these rules,

except that notice to the nearest relatives of the patient

shall be given only as requested in writing by the patient.

The form of notice served upon the patients and their counsel

or guardians ad litem shall include a statement of the

patient's rights at the hearing and the screening documents.

The patient shall attend the hearing unless the court is

satisfied that the patient does not wish to attend.

=~

h) ...no change

-

.. .no change

. ..NO change

=

. ..n0 change

|




