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COMPLAINT. 

NEW JERSEY SUPRENIE COURT. 
GLOUCESTER CouNTY. 

ALFRED y ENTIS , 
Plaintiff, 

v. 
rrnoMAS T. TOWNSEND, 

Defe ndant. 

Judgment Record. 
Action at Law. 

On Postea. 
Alexander L. Rogers, 

Attorney. 

Thomas T. Townsend, the defendant in this cause, 
was summoned to answer unto Alfred Yen tis, the 
plaintiff therein in an action at law upon the follow-
ing com plaint. 

( Summons issued June 11, 1926.) . 

The plaintiff, Alfred Yentis, of the City and 
County of Philadelphia, and State of Pennsylvania, 
says that: 

1. On August 17, 1925, plaintiff and defendant 
entered in to an agreement, a copy of which is hereto 
annexed and designated as '' Schedule A.'' 

iO 

20 

2. In accordance with the terms of said agree- SU 
ment plaintiff paid to the defendant on August 17, 
1925, the sum of $3000.00. 

3. By verbal agreement between plaintiff and _qB-
fendant settlement in accordance with the terms of 



2 Co1np laint 

the ag~eement 1:11arked "Sch edul e A" was continu ed 
from time to time until May 17, 1926, at th e office 
of Ernest Redfield, No. 132 South Broad Street 
Wo_od?ury, _New Jerse y, at which time and place' 
pla1n~1ff, being ready and willing to perform his part 
of said agr~ement, demanded and describe d in said 
agreement, in accordance with the terms ther eof. 

4. Defendant failed and refused to convey and 
10 was una?le to ~onvey unto the plaintiff such title 

to _the said premises as was pro vided by the terms of 
said ~greeme~1t, all of which was contrar y t o the 
meaning and intent thereof. 

20 

5. _Plaintiff demanded of defendant by r eason 
o:. his refusal and inability to comp!~ with said 
aoreement, th~ return of the deposit mon ey paid in 
a~cordance with the terms of said aoTeement to 
wit: the sum of $3000.00. 

0 
' 

6. _Defendant refused to pa y plaintiff the sa id sum 
and Judgm~nt will be claim ed by th e plai nt iff ag ain st 
d~fendant 111_ tho aforesaid sum of $3000.00 to geth er 
with lawful interest from August 17, 1925. 

SECOND COUNT. 

_ 1. Plaintiff was obliged to expend an d pay and 
~hd expend and pa y for the purpo se of securin g ti tle 

30 insuran?e upon the. pr emises befor e mentioned to th e 
Land Title Guaranty Company of New J ersey the 
sum of $150.00. ' 

2. Demand has been made upon defendant f or th e 
repayment of the sam e whi ch pa yment has been 
refused. 

Complaint 3 

3. Judgment will be claimed by the plaintiff 
against the ·defendant by reason thereof for the 
aforesaid sum of $150.00 together with interest from 
December 4, 1925. 

Judgment will be claimed by plaintiff against the 
defendant for the sum of $3000.00 upon the first 
count, antl $150.00 on tho second count, together with 
lawfn l interest on the said sums from August 17, 
1925, and December 4, 1925, respectively. 

ALEXANDER L. ROGERS, I 0 
Attorney for Plai ntiff . 

"SCHEDULE A." 

Tl-IIS AGREE11ENrr, made the seventeenth day 
of August A . D., 1925, between THO11AS T. TOWN-
SEND of the City of Bridgeton, in the county of 
Cumberland antl State of N cw Jersey, party of the 20 
first part, hereinafter called the ''Seller,'' and Al-
fred Yentis, or his nomin ee, of the City and County 
of Phi lade lphia, Pennsylvania, party of the second 
part, hereinafter called the ''Buyer,'' 

WITNESS ETH, That tho ''Seller'' agrees to sell 
and convey and the ''Buyer'' .agrees to buy all that 
certain lot, tract or parcel of land and premises sit-
uate in the Borough of Glassboro, County of Glou-
cester and State of New Jersey, more paTticularly 
described as follows: 

One hundred and :five acres , more or less, lying on 3o 
the East side of Delsea Drive, adjoinirig the prop-
erty of Harry J. Jennings on the North, and the 

· vVilliam Warner property on the South, known as 
the Benjamin Zane farm, purchased by the Seller 
from the Arno ld Heirs in June, 1924, ( subject to 
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the rights of Robert 11:ead to remove certain cedar 
timber on or before January 1, 1926.) for the price 
or sum of Thirty six thousand dollars, net, under 
and subject to the following terms and conditions: 

1. A first payment of Three thousand Dollars, re-
ceipt of which is hereby acknowledged by the '' Sell-
er.'' 

2. The balance of the purchase price shall be paid 
in the following manner: 

10 Purchase money mortgage of twenty four thou-
sand dollars, payable eight thousand dollars within 
one year, eight thousand dollars within two years, 
and the balance of eight thousand dollars within 
three years, from date of settlement, with interest 
thereon at the rate of six per cent per annum pay-
able semi-annually with the usual tax and insurance 
clauses, and nine thousand dollars in cash, at the 
time of final settlement which shall be made at office 
of Ernest Redfield, No . 132 South Broad Street, 

20 Woodbury, New Jersey, at 10 A. J\L on or before 
November 17, 1925, or the deposit made herewith, 
at the option of the ''Seller'' may be applied on 
account of the purchase price or be forfeited as 
liquidated dainages to the "Seller," and not as a 
penalty, provided that the necessary title searches 
can be obtained from any first-class New Jersey 
title company by that date. Should there be any 
delay, not the fault of the "Buyer" in the procur-
ing of such searche s, the time for the final settlement 

30 shall extend until such searches can be obtained. 
3. The title to the premises shall be free and 

clear of all incumbrances, including municipal liens 
and assessments, except municipal imp )rovements 
in the course of construction and not assessed, ob-
vious easements, usual restrictions running with the 
land, and the rights of Robert Mead as aforesaid, 

Complaint 5 

and shall be a mar k~table title, and the '~Seller' ' 
shall tender a gener al warranty deed conveyn1? such 
titl e at the time of the fina l sett lement, or 1n t~e 
event that such ti tl e cannot be as above, the n tlns 
deposit shall be returned to the ''Buye r. '' 

4. All adju stments ~hall be made. as of d,~te of 
settlement and possess10n shall be given the Buy -
er " at settl ement, subj ect to rights of Robert :Mead. 

5. The ' ' Bu yer ' ' shall pay for searc ~es and all 
oth er expense s, except ing the preparation of th e 10 
deed and the necessar y r even ue stam ps attac hed 
there to which shall be paid for by the "Se lle_r. ". 

6. Tl{is aoTeement shall extend to and be b1nd1ng 
upon th e heirs , executors, administrators, successo r s 
and assigns of th e pa rt ies hereto. 

7. Thi s contra ct includes all fixtures an?- ~ppu r-
t enances permanen tly attached to the bu1ld1ng or 
building s on the land herein described and also 
specifically th e following items : . ZO 

IN WITNESS W H EREOF, the parties he r et o 
have set th eir hands and seals the day and yea r 
first above wr it ten. 

Thomas T. Townsend 
Alfr ed Yen tis 

Signed, seale d and delivered 
in the pre sence of 

Ernest Redfiel d 
~1iles Gilman. 

STATE OF NEW JER SEY l 
COUNTY OF GLOUCE STER 5 

(L. S .) 
(L. S.) 

BE IT REME 1fBER ED, That on th is seven -
te enth day of Au gus t , in the year of our L ord one 
th ousand nine hundred and twenty -five, before me, 
the subs cri ber, A Master in Chancery of New J er -
sey, per sonaHy ap peared Thon1as T. Townsend, who 

Ne,., Jersey State Library( 

30 
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6 Answer 

I am satisfied is the grantor mentioned in the above 
deed or conveyance, and I having first made to him 
the contents th~reof he acknowledged that he signed, 
sealed and delivered the same as his voluntary act 
and deed. All of which is hereby certified. 

Ernest Redfield, 

(Filed June 21, 1926.) 
M. C. C. of N. J. · 

ANSWER. 

The_ defendant, Thomas T. Townsend, of the City 
of Bridgeton, County of Cumberland, and State of 
New Jersey, answering says that: 

1. He admits paragraph 1. 

2. He admits paragraph 2. 

20 . 3. He admits by verbal agreement between plain-
tiff and defendant settlement in accordance with the 
terms of the agreement marked "Schedu le A" was 
continued from time to time until May 17 1926 at 
the office of Ernest Redfield, No. 132 S. Bro~d Str~et, 
Woodbury, New Jersey, but denies that at that time 
and place that plaintiff was read y and willing to per-
form his part of said agreement, and avers and 
alleges that the defendant at the time and place 
aforesaid, was willing and ready to perform his 

30 part of the agreement and offered to deliver to the 
plain~iff a conveyance of the title to the premises 
mentioned and described in said agreement in ac-
cordance with the terms thereof and that tl1e sa id 
pl~intiff., neglected, failed and 'refused to accept 
said conveyance and make settlement in accordance 
·with the terms of the aforesaid agreement. 

Answer 

4:. Ile denies paragraph 4. 

7 

5. He admits that plaintiff demanded the return of 
his deposit money, to wit; the su1n of $3000, but 
denies that said demand was legally made by rea-
son of defendants refusal or ina bilit y t o comply 
·wjth the said agreement. 

6. He admits that he has not repaid the plaintiff 
the said sum of $3000, and denies that he is in any 1 O 
way liable to plaintiff for that sum with interest 
from August 17, 1925, or any other sum . 

SECOND CouNT. 

1. Ile has 110 information or knowledge sufficient 
to form a belief as to the allegations r.onta in ed in 
paragraph 1. 

2. I-le denies paragraph 2. 

3. Ile r1enies that he is indebted to plaintiff in the 
snm of $150, together with interest from December 
4 1925 as alloo·ed in paragraph 3, or any other sum. 

' ' 0 1 . I-Ie denies that he is in any way ind ebted to p a1n-
tiff . 

DEFENSE. 

Bv aoTeement referred to in the complaint defen -
dant a~reed to convey to plaintiff or his nominee 
the following described tract of land, to wit:. 

'' One hundred five acres m ore or less, lying on 
the East side of Delsea Drive, adjoining the 

20 

30 
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property of Harry J. Jennings on the North and 
the William Warner property on the South 
known as the Benjamin Zane farm, purchased 
by the seller from the Arnold heirs in June, 
1924. '' 

Defendant at the time fixed for final settlement, 
to wit: May 17, 1926, produced a duly executed deed 
for the conveyance to plaintiff of the land described 

. IO in the agreement, but plaintiff refused to accept same 
· alleging that cer:tain lands contained in the bounds 

of belsea Drive, should be included in the descrip-
tion to be contained in the deed. As a matter of 
fact the lands lying within the bounds of the high-
way were appropriated by the Stat e Highway Com-
n1ission, together with a strip of land eight fee t 
wide of the entire front of the farm for the use of 
highway purposes, prior to the ti me of the date of 
the agreement marked "Schedu le A;" all of which 

2() facts were known by, communicate d to, and agreed 
to by the plain tiff prior to the ma king of the agree--
rncnt aforesaid, and defendant agreed to convey to 
plaintiff only the lands lying '' On the east side of 
the Del sea Drive." 

By reason of all of these circumstances plainti ff 
is not entitled to reco ver anything from the defen-
dant in this suit. 

Avrs & Avrs, 
.A.ttor1ieys fo r Defend ant. 

30 (Filed July 7, 1926.) 

Re ply-Ju dgment 9 

REPLY~ 

The plaintiff denies the allegations set forth 1n 
the answer. 

AL EXANDER L. RO GERS, 
Attorney for Plain tiff. 

(Filed September 10, 1926.) / 

JUDG:MENT. 

This cause vi'as tried before Judge Frank B. Jess, 
with a jur y, at the Gloucester Circui t on October 
15th, 1926. The jur y, by direction of the Court ren-
dered a general verdic t against the defendant and in 
favor of the plaintiff for three th ousand three hun-

10 

dred and sixty ( $3360.00) dollars. 20 
Whereupon it is adjudged that the plaintiff, Al-

fred Yentis, do recover of the said defe ndant , 
Thoma s T. Townsend, the sum of th ree 

$3360.00 thousand three hundred and sixty dol-
46.18 lar s damag es, together with his costs, 

which have been taxed at the sum of 
$3406.18 fort y-six dolla rs and eighteen cents, 

mak ing in the whole the sum of th ree 
thousand four hundred and six dollars and eighteen 
cent s. 

Judgment entered October 25, 1926. 
W M . S. GuMMERE, 

C. J, 



10 Certification 

I, EDWARD J. KELLEHER, clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the judgment entered 
in the above stated cause as the same remains · of 
record in my office. 

In testjmony ,vhereof I have set my hand and the 
seal of said court at Tren ton, this sixteenth day of 
April, A. D. nine teen hundred and twenty-seven. 

lO EDWARD J. I(ELLEHER, 
(Seal) Clerk. 

20 
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T estimony -O ff er of Evidence 11 

TESTIM ONY. 

(:Mr. ·Rogers opeus the case for the plaintiff to 
the jury.) 

(Mr. Avis opens the case for the -defendan t to 
the jury.) 

THE CASE FOR THE PLAINTIFF. 

Mr. Rogers: I offer in evidence, with the con-
sent of counsel, the ag re ement of sale, execution of 
which is admitted. 

l\fr. A.vis: It is the same as this carbon . I don't 
suppose there is _ any question about that. It is the 

I 0 

same thing. 20 

( Agreement marked Exhibit Pl.) 

l\ ,r R · I also- offer in evidence , with tbc Jnr. ogers: _ 
consent of counsel on the other side, the deed for 
this fa.rm conveyi ng it to Townsend. 

11:r. Avis: I hav e no objection. You need not 
prove it at all, if you have got the record of it. It 
is recited in the deed here. 3 O 

:Mr. Rogers: I al so offer in evidence th e re-cord of 
the conveyance from T1ownsend to the Stale of New 
Jersey, for this strip of land to which referenee ba.s 
been made. 

Mr. Avis ·; 1\1:ay I ask a. question 1 Is the deed to 
Mr. Townsend recor ded in Book 340, page 46 1 



12 Alfred Y entis-Direct 

Mr. Ro,gers: It is. 

Mr. Avis: ""\Vill you give me the book and . page 
of record of the sale to the State? · 

:Mr. Rogers: Book 362, page 312. 

The Court: What is the date of that last deed, 
l O Mr. Rogers, to the state? 

Mr. Rogers: Townsend to the State, the deed is 
dat~d Niarch 9, 1926, recorded on :March 27, 1926. 
f might say, in adclition, that the deed to Townsend 
1s dated June, 9, 1924, and is recorded. 

ALFRED Y E<NTrs, sworn. 

20 By Mr. Rogers: 

Q. ~1r. Yentis, you are: the plaintiff in this case f 
A. I am .. 
Q. After entering in to the a,greement which has , 

been offered in evidence in thi; case, did you take 
steps to have the title examined 1 

A. I did. 
Q. And for that purpose, did you incur any in-

debtedness 1 
30 A. I did. 

Q. To what extent 1 
A. $150 to the Land Title and Guaranty Company 

of New J-ersey. 
Q. Has that been paid as yet 1 
A. No, not yet. 
Q. Did you carry out this agreement and take 

title to this property 1 

Alfred Y entis-C ross 13 

A. No. 
Q. Why not 1 
A. Because I did not get the land which I bought. 

In other words, on the deed that was offered to me, 
there was .a certain a.mount of land which was sold 
off prior to th e time I entered in to the agrccm.ent of 
sale with :Mr. Townsend. 

Q. Djd you take any steps for r ecovering the 
money which you pa.id 1 

A. I did. I asked for mJ mon ey back. ·· ·10 
Q. Did you get it back 7 
A. No., Through my agents, r ather, I did. I was 

away at the time. 

Cross-examination. 

By i1r. Avis: 

Q. Mr. Yen t is, you were present ,vhen this con-
tract was made? 20 

A. I was. 
Q. And you signed it ? 
A. I did. 
Q. And after tha t, did you ever have any eonver-

sation with Mr. Townsend except over the tele-
phone? 

A. None whatever. 
i1r. Rog ers: I obj ect to this as not being proper 

cross-exa mination. 
( Objectio n overruled.) 
(Exception noted for plaintiff.) 
Q. Who, then, as your agent, decided and notified 

Mr. Townsend that you were not gett ing what you 
had ' agreed to get i 

30 
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. Mr. Rogers: I object to this upon the ground it 
1sn 't proper cross-examination. 

( Objection overTuled.) 

A. My brother, which was acting· as my ag(•nt. 
Q. Your brother, Herbert Yen tis? 
A. That's right. 
Q. He was ac.ting as your agent in this whole 

JO traJ1saction from the time you signed the agreement 1 
A. No, after I signed the agre-ement. 
Q. I say from the time you signed the agreement. 
A. That 's right. 
Q. Do you know whether your brother, Mr. Her-

bert Yentis, was authorized to ask for an extension 
of the time of settlement on this contract? 

A. At the thnef 
Q. Or did he do that of his own volition? 
A. Well, now, let n1e get that question straight, 

20 Mr. Avis. 
Q. Settlement according to the contra.ct-maybe 

I can state it in a different way-w.aR to be ma.do on 
November 17, 19251 -

A. Yes. 
Q. Now, was any application m.ade by you or your 

brother in your behalf for a four months, extension 1 
A. Well, I don't know if it was made for four 

month s extension. I know the title wasn't out and 
we had to have extension to get the title certificate 

30 through. 
Q. In other words, you hadn't procured any settle-

mcn t certificate from the Title Company? 
A. No, didn't have it rea:dy at that time. 
Q. Did you authorize anyone to approach 11:r. 

Townsend and ask for different terms of payment of 
less mone y in cash and a larger mortgage f 

Alfr ed Y entis- Cross 15 

Mr. Rogers: I object, on the ground it is nothing 
that has been brought about in my exam ination in 
chief. 

The Court: I overrule the o bje·ction.. Gross-ex• 
amination may be general of one of the parties. 

1Yir. Avis: Will you rep eat the question 7 

( Question repeated.) 

A. Did not authorize anybody on that account. 
Q. Well, then, if your brother Herbert ma.de such 

a proposition, he ma:de it as your agent, he had un-
limited authority, di-d he f 

A. That's right. 
~1:r. Rogers: · We re·st. 

10 

Mr. Avis:. T'he burden; is entirely upon the plai n- . 
tiff to prove his entire case and there is no proof 20 
of any character, exce·pting the introduc t ion of the 
agreement its elf, which shows the 105 ~cres more ~r 
less lying on the east side of Delsea Dnve. There 1s 
no test iimony that shows that a deed was tendered to 
them of any kind, although they admit it in tJ1ei:r 
pleadings. There is no testimony to show what was 
contained in that deed or to show that that. ·deed 
was not in .accordanee entirely with the contract. 
If your Honor wants a.ny authori ty on the 1buTden of 
proof, I have a few here which seem to-· - JO' 

The Court: I think there is no question a.bout 
that, as: to where the burden of proof rests . Mr. 
Rogers, where is there any proof of the allegation 
that the defendant did not comply with the terms of 
the con tract 1 
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( After further argument.) 

The Court: I think, :Mr. Rogers, there ought to 
be some evidence of the deed tendered and refused. 
The allegation of the defense is that the deed was 
tendered conveying the lands covered by the agree-
ment. 

Mr. Rogers: I will call upon the defendant for 
JO the production of the -deed. ,. 

The Court: I will permit the case to bo re-opened, 
for the purpo-s.e of putting that dee,d in evidence, if 
you wish to dq it.. 

:Mr. Rogers: I offer this deed in evidence ,, dated 
November 12, 1925, from Thomas T. Townsend and 
Susie F. Townsend to 1 blank, executed by the 
Townsends and acknowledgment taken in the State 

20 of Florida and Prothonotary 's certificate attached. 

(Said deed marked Exhibit P2.) 

Mr. Avis : I still move for .a non-suit, if your 
I-Ionor please, on the ground there is no testimony 
showing the tender of that deed, there is no testi-
mony showing that deed did not cover everything in 
the contract. 

30 ' Mr. Rogers: I think you adm itted what it was 
· tendered for. 

11r. Avis: No, I didn't. 

~fr. RogETS: I will call 11r. Redfield. 

L r nesf- Redfield-Dir ect-Cross 17 

ERNEST REDFIELD, sworn. 

By Mr. Rogers: 

Q. 11r. Redfield, you are .a practising attorney of 
this state1 

A. I am. 
· Q. Were you present at the settlement or did you 

endeavor to hav e settlement between Mr. Townsend t O 
and a representafave of 11r. Yentis, on 11a,y 17th of 
this ye.ar1 

A. I don't remember the date. I was present . 
Q. · At tha ,t time, was a deed tendered to the rep-

resentatives of Mr. Yentis in settlement of the agree-
ment marked Pl? 

A. It was. 
Q. Is that the deed 1 (Indicating .) 
A. Yes, sir. 
Q. Following the tender of that deed, was that 20 

tender accepted 1 
A. It was not. 
Q. Upon what ground? 
A. On the ground that the deed did not convey 

the quantity of land described in the agree ment of 
sale. 

Q. And for that reason, no settlemen t was made 1 
A. Yes. 

Cross-examination. 

By Mr. Avis: 

Q. Mr. Redfield, you wen~ at tha t time represent-
ing: 1\1:r. Yen tis, 

A. No, I w-as not. 

30 
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Q. You prepared tho contract, the original con-
tract in this matter ? 

A. I did. 
Q. _Then it wa s not under your a:dvice thn.t Mr. 

Yen tis refused to accept ,the deed ~ · 
A. Nir. Yen tis had his Philadelphia attomey 

present . 
. Q. Now, this deed which was tendered at that 

fame, marked P2, can you tell me who p.Fe:pared it 
· l-0 under who se supervision it was prepared? ' 

A. That ,va s prep ared in my office. 
Q. An~ at th e tjme ~h at was prepared, w&e you 

r_epres ent~ng Mr. Yenti s in the settlement of this 
cont rac t, 111 the prepara ti on of the deed .at that time f 
· A. W ell, I was re-ally :repre senting the broker who 
made th e sale, I unders t and. . · 

Q. You were repr esentin g te broker ~ho made 
the sale or who m ade the purchase? 

A. The purcha se. 
20 Q. The pur chase, wasn't it, really? Now, you 

drew the deed, it was under your supervis:i:on I/?· 
A. Yes. ' · 
Q. And you excepte ·d from this description -of the 

farm. the tract of lan d which had been sold to the 
state, didn't you ? · 

A. Yes. 
Q. Where did you get you:r information ab.out 

that 1 
A. Mr. Townsend cam~- to- my office some time 

30 after th e agreement was signed and said that he was 
going to Florida and he asked me to prepare the 
deed and left with m.e hi s old dee-d and some other 
papers. As I rem ember , it was in the evening. The 
next morning, I examined the papers and among 
them I found an agree ment between Mr. Town.s~nd 
and th e state of New J er sey, f.or the part that the 

Er nest R edfield- Cross 19 

stat e was to get for the widen ing of the highway, 
so tha,t when I dre w thi s deed I excepted out the 
par t that he agTeed t o sell to the state . 

Q. And at that tim e, you considered tha t deed in 
a.ccorda.nce with the term s of the agreement, didn 't 
you1 

A. Well, I am not pr epared to answer that ques--
tion. 

Mr. Roge,rs: I obj ect . I n the first place, tha t isn 't 10 
relev.ant and jn th e second place , even if he had, it 
wouldn't be bindin g upon the pla int iff. 

( Objection su stain ed .) 
Q. Befo -re May · of 1926, was this deed ever sub-

mit t ed to Mr. Yentis, either Mr . Alfred Yentis or 1fr . 
Herbert Yenti s-1 Do y'ou re0ollect about tha t? 

A. They kn ew that I had the deed. 
Q. But they had not gone over the descl'iption, to 'ZO 

your recollection 1 
A. I don't r eme,mber ab out that. 
Q. Prior t o the tim e that Mr . H erbe rt Yen t is came 

to your office, on May 17th, I think, of this ye-a,r, with 
hi s Philadelphia att orn ey, had you ever he 1ard the 
question raised that the tit le ,vouldn '.t be taken be-
cause of the conv e}T:ance to the State 1 Had that 
question ev er been br ought up be.fore that time 1 

A. I had told Mr. Alfred Yentis that this excep -
t ion wa s there. · 

Q. Had he bef ore that date ,, or anybody r epresen t- !~() 
ing him, ever told you tha ,t the a,greement w.ouldn 't 
go through .and settl ement wouldn't be made be -
cause of that 1 

A. I don't know ab out that . 
Q. You hav e no rec ollection that he ever did 1 
A. No . 

• 
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Mr. Rogers: We rest. 

Mr. Avis ,: I still move for a non-suit, if your 
Honor please, on the grounds, first, that there has 
been no identifica :tion of the lands, as to jus ,t where 
it comes from, and there has been no proof but what 
this deed contains all of the land lying on the east 
side of the Delsea Drive as described in the agree-
me~. • 

( After .argument.) 

The Court: There is no question but that the 
dee_d tendered to tho plaintiff didn't convey in :uts 
en brety the pr emis es 0overed by the deed of the 
Arnold heirs? 

Mr. Avis: The •re is no question about that 

20 The Cour t : Lo okin g at the agr eement it 8e]f and 
the description of th e pr opert y contain ed in the 
agreement, I think tha t I am , bound to ho-Id, on thi s 
motion, thc11t the words of the description , "l yjng on 
the east side of Delsea Driv e,'' ar e controll ed by the 
subsequent clau se in th e agTeement which describes 
the propert y , as the prop ert y kno wn as th e Ben-
jamin Zane farm pu rchased by the seller from th e 
Arnold heirs in Jun e, 1924 ; so th at I feel I am 
obliged to deny the motion for non -suit. 

30 
(Exception noted for defendant.) 

• 

Thomas T. T own.send- Direct 21 

THE CASE FOR Tl IE DEFENDAN1. 1
• 

TnoMAS T. TowNSEND, sworn . 

By Mr. Avis: 

Q. Where do you live, Mr . Townsend _0? 
A. I liv e in Woodbur y at the present time . 
Q. And how long ha ve you been here? . l 0 
A. About four weeks . 
Q. And where did you live before that? 
A. Bridgeton. 
Q. Bridgetonj Cumberl and County? . 
A. Spend t he summ er in Ocean City; yes, sir. 
Q. And you ar eJ the defendant in this case, aron 't 

you 1 
A. Yes, sir. 
Q. Did you own th is pr operty on the 17th of 

Augw;;t, 1925? 20 
A. Yes, sir. 
Q. You had bou ght it in 1924? 
A. Yes. 
Q. Wh en did you first know Mr. Yen tis? · 
A. The first I kno w Mr. Yerntis was when he came 

down to Br idget on, to see me about buying this 
farm. 

Q. And w.as th at the same day the contra.ct was 
signed 1 . 

A. Yes, sir; th e same night. Lt was night. ~() 
Q. vVhere did you meet him then and who was 

with him and wh o was with you, if anybody? 
A. W ell, he had with him 11:r. Gilman~ Sol Cotle:, 

and Ike Cotl er , Herbert Yentis and Alfred Yenhs 
him self wer e together . 

Q. Where did you first see 1them 
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A. The first I seen them was in the - restaurant 
~here they went to get their supper-it was supper 
hme-tha,t 's where I met them. 

Q .. Did you have any convers ,a.tion with Mr. Yentis 
or did any of the other parties present with Mr 
Yen tis in the restaurant 1 · 

A. No, sir. 
Q. Did you know anytthing about ·what they were 

there for when you were in the restaurant? 
to A. No. 
· · Q. vVhat happeneidj after the meal was over, 

A. After they got done eating, we walked ;cross 
the street, then they spoke .about wanting to buv this 
faJm. · 

Q. Who, spoke about it? 
A. Mr. Yentis. 
Q. Mr. Alfred Yentis.1 
A. Yes. 

. Q. "\Ven now, tell us-, as near as you can recollect 
20 how long you stayed there, what your conversation 

was, what w.a:s said, ju sit your recolle 1ction about 
this contract. 

A. There were five of them. They were all talk-
ing. :Th1r. Gilman had brought them dow11 and s:aid 
they wanted to buy this farm. I told ,them the farm 
was for sale and Mr. Gilman spoke about $25 000. 
I " G t . t ' 11 . ' . says, en ·s, 1 s no use ta nng, because I haven't 
put .any price on this farm up to the present time 
b t " I "'f ' u ·,. sa.y~, 1 you w,ant to buy this farm, why, 

30 I will sell it for $40,000.,"' and they talked and 
talked and I told them that the gTound that was in 
course of construction by the state now--

Mr. ~ogers: One moment. I assume he is going 
to testify to certain things said to, my client. Now 
this contract has been reduced to writing mid I ob~ 

Thomas T. Townsend-D irect 23 
jec t to any test imony that ·will in any way contradict 
or vary the terms of thig contract or the description 
of th~ land to be conveyed. 

(After .argument.) 

The Court: Gentlemen, as I view it , this case, 
,as it is now presented, does not raise any e,xceptions 
to the general rule ·which makes parol testimony in-
admissible to alter or vary the terms o.f a written IO 
contract. I cannot see that the description in this 
contract is in aJ1y sense vague or ambiguous. If the 
attorney or the pe,rson who drew the contract had 
contended himself wi th describing the prernis.es a.s 
105 acres more or less lying on the east side , of 
Delse.a Drive and so forth, there might then be some 
difficulty in determining just what property was to 
be included within the terms of the agreemen t , but 
when he goes further and identifies the property as 
that known as the Benjamin Zane fa.rm, and further 20 
tha.11 th at identifies it as being the fa.rm purchased 
by the seller fro m the Arnold heirs in June ·, 1924, it 
seems to me that there can be no ques.tion ·.as to the 
description of the pro ,perty that was intended to be 
covered by that contrac t and that descrjption and 
that the only .ambiguity that would arise wonlcl be 
in case parol testimony were now in troduced to show 
what the understanding of the parties was as to the 
property to be conveyed. For that rea.so,n, I sustain 
the objection. 30 

Mr. Avis: Your Hon or then holds that the offer 
made by the defendant to convo y is 11ot 111 ac-
cordance with the contract that was made ~ 

1.'he Court: Yes. 
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Mr. ·Avis: Do you hold that as matter of law and 
th at there js no jury questjon 1 

The Court: As the matter stands now, Senator, 
I 11old that the deed which has been offered in evi-
dence as the deed which was tendered by the de-
fendant to the plaintiff did not convey in itR entirety 
th e exact premises covered by th e contr ,act between 
the parties. 

Nir. A vis: Well, if th a,t is so, I don't see anv use 
of our producing -any more testimony, becau8~ our 
te_stimony, from a rlefense stan dpoint, is entirely 
vv1 th rcln tion to the understandi ng of the parties as 
to the land to be conveyed . I--Iowever we will let ,, ' 
the que stions be asked. I unders tand this question 
is overruled 1 -

The Court: Yes. 

(Exception note·d for defendant.) 

Q. At the time or prior to the · time this contract 
was executed, was anything said by you to IVIr. 
Y cntis with relation to the State I-Iigh-\:vay that was 
being constructed over a certain portion of the land 
which yo11 had pnrchased from the Arnold heirs 1 

::\Ir. Rogers: I object to th.Rt, on the Ra.me ground. 

( Objection sustained.) 

(Exception noted for ·defendant.) 

_Q. Wha~ did you say to Mr. Yentis, if anything, 
with relation t? the State Highway being then con-

Tlwrnas T. 'l'uw,nsend-D irect 25 

structed in front of this property and the ta k ing of 
the land by th e St at e Hi ghway Commission, for the 
wid ening of the property ~ 

Ivir. Rogers: Same objection. 

( Objection susta ined.) 

(Exception noted for defendan t .) 

Q. Did you have a conversation with Mr. Yentis 
with relation to the State I-Iighw:a.y matter1 

JVIr. Rog·ers: I object to the testimony, on the 
same groun d. 

The Court : I will overrul e the object ion. The 
question is, did he have a conversatio ,n 1 The :inswe r 
1s yes or no. 

Q. Yes or no. 
A. Yes , sir. 
Q. Was this on the same evening that the contrac t 

marked Pl was exec n ted 
A. Yes., sir. 
Q. What did you tell J\i[r. Yentis about the portio n 

of the farm to be required to be used for the State 
Ilighway purposes ~ 

Mr. Rogers : I object to that, on the s_ame gro und. 

( Obj ectio n sustained .) 

(Excep tion noted for defendant.) 

10 

20 

~o 
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:MrLES GrLMAN, sworn. 
By Mr. Avis: 

Q. Where do you live, Mr. Gilman? 
A. Glassboro, New Jersey. 
Q. And what is your business? 
A. Real estate broker. 
Q. You know lVIr. Yentis and Mr. Townsend 7 
A. Yes, sir. 

1 O ~- Do !OU know ai_iythinr _a.bout the making of 
this contract upon wluch suit .1s now being br0uO'ht 
on the 17th o~ August, 1925 7 ° ' 

A. Yes, sir. 
Q. "\Vere you present when it was executed 6J 

A. Yes, sir. · 
Q. VV.,. ere you present when negotiations were 

taken up for the purchase and sale of this property 
between lVIr. Yentis and Mr. Townsend? 

A. Yes, s.ir. 
20 Q. Where was that~ 

A. On the sidewalk in Bridgeton, New Jersey. 
Cl Who -was present? 
A. J\f r. Yen tis, 1\ifr. Townsend, Mr. Isaac Co,tler 

lVIr. Sol Cotler and myself. ' 
Q. Was anything said at that time by :Mr. Yentis 

as to the encumbrances on the property or any parts 
that had. be_cm sold off or any rights that anybody 
else had 1n 1t 7 · 

A. Yes, sir. 
30 . Q. What was said by Mr. Townsend to Mr. Yentis, 

111 your presence, with relation to the lands to be 
used for State Highway purposes~ 

. ~fr . Rogers: I object to this upon the ground it 
1s 1ncom pet en t. 

( Objection sustained.) 

(Exception noted for defendant.) 

Miles Gilma,n---Direct 27 

:Mr. Avis: I understand that all testimony on that 
line, showing any notice of the fact to lVIr. Yentis 
or any testimony which would tend to construe or 
explain the description ,of the land in this agreement 
is not competent? 

The Court: Yes. 

Mr. Avis: Your l{onor will allow me an excop-• 
tion and I won't introduce any other testimony 7 10 

The Court: Y cs. 

(Exception noted for defendant.) 
Mr. Avis: Now, the deed is in evidence? 
Mr. Rogers: Yes. 
:Mr. Avis: I just want to be sure everything is in. 

We rest. 

1\,fr. Rogers: 11:ay it please the Court, I ask for 
ia direction of a verdict in favor ,of the plaintiff, on 
the grounds already argued, in the amount of $3,390. 

lVIr. A vis: Of course, if your Honor ple·ase, 
formally I object to. the direction ,of the verdict, 
,although, I assume, fvom your Honorrs suggestion 

20 

in the rejection of test imony, that the motion will be 
granted. It do-es seem to me that there is still -a. 
jury ques.ti,on, regard less of the fact whether parol 
testimony can alter or vary the _ terms of a 30 
wr it ten instrument, there is still ,a question 
for the jury whether, under the terms of this 
agreement, the offer was ma.de-, under all the 
evidence, substantially in accord with it and they 
ought to decide whether the defendant has per-
formed or not, rather than the Court. 
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CHARGE OF THE COURr11_ 

Jess, J.: Ladie 1s and gentlemen of the jurv this 
• • ,V ' 1s a suit brought by Alfred Yentis, ,as plaintiff, 
agajnst Thomas T. 'T'ownsend, defendant, nnd in 
this action the plaintiff, Mr. Yentis, seeks to recover 
from tho defendant, To,wnsend, the sum of $3,000 

IO which, without question, ho paid to the defendant on 
•account of the purchase price of a farm owned by 
l\ifr. Townsend in this county. That payment was 
made under the terms of an a.greement for the pur-
chase of that farm, made and entered into between 
the parties. 

Now, it appears from the evidence that a deed 
was tendered to the plaintiff, by the defendant. 
That deed, in the description of the property which 
it covered, con tainod an exception of certain l,and 

20 and it is that exception which is the basis of this 
dispute. 

The Court's view of this case is, from the evi-
dence as it stands, that the defendant, Townsend, 
under his ,agreement with the plaintiff, was obliged 
to convey a certain tract of land which, in the agree-
ment, was described as follows: 105 acres more or 
less lying on the ea -t side of Delsea Drive, adjoining 
the property of Harry J. Jennings on the north, and 
the William Warner property on the south, known 

30 as the Benjamin Zano farm, purchased by the seller 
from the Arnold heirs in June, 1924, subject to the 
rights of Robert ~1:ead to remove certain timber on 
or before January 1, 1926, for the price or sum of 
$36,000. 

As I have said, my vie,v of that obligation assumed 
by the defendant under this contract was to ~onvey 
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to the plaintiff the farm of 105 acres more or less 
lyjng on· the east side of Delsea Drive and the far~ 
which was purchased by the seller, the defendant 111 
this case, from the Arnold heirs in June, 1924. Now, 
it has been established by the evidence tha ,t such 
a deed or a deed conveying the property to the 
plaintiff as called for in that description was not 
tendered and under those circumstances the -plain-
tiff was 'not ,bound to proceed with his agTeement i O 
and would be entitled to recover the money that 
he paid on account of the purchase price and a~so, 
under the law, the amount expended f?r getting 
title searches. so, that I feel, under the evidence and 
under the law, I am obliged to direct the jury to find 
a verdict in favor of the plaintiff for the s.um of 
$3,000, plus $150, that is $3,150, to :vhich t~e jury 
should add interest. The computation of interest 
is a matter for the jury. Counsel ha.s said that the 
interest amounts to $240. 

11r. Avis: I haven't any objection to taking the 
computation of 1ir. Rogers a.s to that. 

rrhe Court: Senator Avis says then, to save the 
jury that task, he will accept that as being correct, 
so far as the computation is concerned, so thnt the 
total sum for which the jury should retun1 a ver-
dict for the plaintiff is $3,360. The clerk will take 
your verdict under the instructions of the Court. 

:Mr. A vis: NI:ay I ta.ke an exception at this time 1 
I object, of course, to the direction of the verdi.ct and 
ask that an exception be allowed. 

(Exception noted for defendant.) 

20 
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EXI-!IBFl 1 Pl. 
. 

TI-IIS AGREEMENT, made the seventeenth day 
of August A. D., 1925; between THO1\1AS T. TOWN-
SEND of the City of Bridgeton, in the county of 
Cumberland and State of New Jersey,·party of the 
first part, hereinafter called the "Seller," and Al-

l() fred Yentis, or his nominee, of the City and County 
of Philadelphia, Pennsylvania, party of the second 
part, hereinafter called the ''Buyer.'' 

WITNESSETH, That the "Seller" agrees to sell 
and convey and the "Buyer" agrees t o buy all that 
certain lot, tract or parcel of land · and premises sit-
uate in the Borough of Glassboro, County of Glou-
cester and State of New Jersey, more particularly 
described as follows: 

One hundred and five acres, more or less, lying on 
20 the East side of Delsea Drive, adjoining the prop-

erty of Harr y J. J onnings on the North, and the 
'\Villiam Warner property on the South, known as 
the Benjamin Zane farm, purchased by the Seller 
from the Arnold Heirs in June, 1924, ( subject to 
the rights of Robert Mead to remo ve certain cedar 
timber on or before January 1, 1926.) for the pTicc 
or sum of Thirty six thousand Dollars, net, under 
and subject to the following terms and conditions: 

1. A first payment of Three thousand Dollars, re-
30 ceipt of which is hereby acknowledged by the "Sell-

er.'' 
2. The balance of the purchase price shall be paid 

in the f ollo,ving manner: 
Pnrchase money mortgage of hventy four thou-

sn:nd dollars, payable eight thousand dollars within 
one year, eight thousand dollars within two years, 

P laintiff's Exh ibits 31 
ancl the ba lan ce of eight thousand dollars within 
three years, from date of settlement, with interest 
thereon at the rate of six per cent per annum pay-
able semi-annually with the usual tax and insurance 
clauses, and nine thousand dollars in cash, at the 
ti me of final settlement which shall be made at office 
of Ernest Redfield, No. 132 South Broad Street, 
Woodbury New Jersey, at 10 A. l\I. on or before 
K ovember' 17 1925 or tho deposit made herewith, 
at the option' of the "Seller" may be applied on 1 {) 
account of t he purchase price or to be forfeited as 
liquidated damages to the ''Seller , '' and not. as 
a penalty, provided that the necessary title 
searches can be obtained from any first-class New 
Jersey title company by that date. Should there 
be any delay, not the fault of th e_ "Buyer" in the 
procuring of such searches! the time for the final 
sett lement shall extend until such searches can bo 
obtained. 

3. The title to the premises shall be free and 20 
clear of all incumbrances, includ ing municipal lie1:s 
and assessment8, except municipal jmprovem Pnt~ 1n 
thei course of construction -and not assessed, obv ious 
easements, usual restrictions running wi_th the laud, 
and the rights of Robert Mead as aforesaid, a~d shall 
be a marketable title, and the ''S eller'' shall tender a 
general ,varranty deed conveying such title at the 
t ime of the final settlement, or in the event that 
such ti tle cannot be as above, then this deposit s?all 
be returned to the "Buyer." 30 

4 . .All adjustments shall be made_ as of d~te of 
settlement and possession shall be given the Buy-
er'' nt , cttlen1cnt, subject to rights of Robert Mead . 

ii. Tlie .. Buyer" shall pay for searcl~es and all 
othe r expenses, except ing tho prcp~ra hon of the 
<leod and the necessary revenue stamps att ached 
there to which shall be pai<l for by the ''Soller.'' 

' 



32 Plaintiff's Exhibits 

6. This agreement shall extend to and be binding 
upon the heirs, executors, administrators, succes -
sors and assigns of the parties hereto. 

7. This contract includes all fixtures and appur-
tenances permanently attached to the building or 
buildings on the land herein described and also speci-
fically the following items: 

IN WITNESS WHEREOF, the parties hereto 
10 have set their hands and seals the day and yea r first 

above written. 
Thomas T. Townsend 
Alfred Yentis 

Signed, sealed and delivered 
in the presence of 

Ernest Redfield 
Miles Gilman 

STATE OF NEW JERSEY l 

(L. S.) 
(L. S.) 

ZO COUNTY OF GLOUCESTER 5 
BE IT REI\IEMBERED, That on this seven-

teenth day of Augus t, in the year of our Lord one 
thousand nine hundred and twenty-five, before me, 
the subscriber, A Master in Chancery of New J er-
sey, personally appeared Thomas T. Townsend who 
I satisfied is the grantor mentioned in the above' deed 
or conveyance, and I having first made to him the 
contents thereof he acknowledged that he signed, 
sealed and delivered the same as his voluntary act 

30 and deed. All of which is hereby certified . 
Ern est Redfield, 

M. C. C. of N. J. 
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EXHIBIT. 

AUGUSTUS I-I. SICI(LER ET UX ET ALS 
TO 

THOJ\1:AS T. TOWNSEND 
$9.00 REVENUE STAJ\1:PS 
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11HIS INDENTURE, :Made the ninth day of Ju no 
in the year of our Lord one thousand nin e hundred 
and twenty -four, Between Augustus H. Sickler and l n 
Florence T. Sickler, his wif e, of Ocean City, county 
of Cape J\[ay and state of New Jersey, Margaret 
.Arnold, (single) of the city and county of Philadel -
phia and State of Pennsylvania, George W. Arnold 
and Gertrude Arnold, hi s wif e, of the Borough of 
Glassboro, county of Gloucester and Sta te of New 
Jersey, Harry J. Arnold and Nellie Arnol d, his wife , 
of Bristol, County of Bucks and State of Penns yl-
vania, parties of the first part, and Thomas T. Town-
send of Bridgeton in the county of Cumberland and 20 
State of Now Jersey party of the second part: Wit -
nesseth, tha.t the said party of the first part for 
and in consideratie,n of the sum of One Dollar and 
other good and valuable considerations lawful money 
of the United States of America well and truly pRid 
by the said party of the second part to the said party 
of the firs t part at and before the ensealing and 
delivering of these presents the receipt whereof is 
hereby acknow ledged have granted, bargained. sold 
aliened, enfeoffed,, released, conveyed and confirmed 30 and by these presents do grant, bargain, sell, alien, 
enfeoff, release, convey and confirm, un to the said 
party of the second part his heirs and assigns, ALL 
that certain tract or parcel of land and premises sit-
uate in the Borough of Glassboro county of Glou-
cester aiid State of New Jersey more particu larly 
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described and designated as follows: Beginning in 
the center of the public road leading from Glass-
boro to Clayton corner to lands now or late of Wil-
mer Stratton thence (1) north sixty-nine degrees 
east four thousand nine hundred sixty-nine and six-
teen one hundredths feet; thence (2) north thirty 
two and one quarter degrees east eleven chains and 
ten links; thence (3) north thirty five and three quar-
ter degrees we•st three chains a.nd ninety-five links; 

1 () thence ( 4) south fifty three degrees west twenty 
four chains to a fallen down pine a corner to Jes -
sups; thence ( 5) north twenty-six degrees west thir-
teen chains and fifty links; thence (6) south sixty 
one degrees west four thousand one hundred thirty 
seven and eighty-seven hundredths feet to the cen-
ter of the road leading from Clayton to Glassboro; 
thence ( 7) by the same south eleven degrees and 
forty-nine minutes east, nine hundred thirty-one and 
twenty throe one hundredths feet to the place of 

'.
1
.!l f h 1 d d • boginning. Being part o t e same an s an 1Jre1n-

ises that Augustus H. Sickler by deed dated .Nov. 
10, 1887 and recorded in tho Gloucester county 
Clerk's office at Woodbury in Book 146 of Deeds 
page 23 granted and conveyed unto I-Iannah Zane 
and the said Hannah Zane being so thereof seized 
departed this life after having made and executed 
her last will in writing, dated December 18, 1885 
probated February 23, 1887 and recorded in the 
Gloucester county SuTrogate 's office in Book J of 

iO vVills, page 413 in and by which the said Hannah 
Zane devised all of her property to· her two children 
l\Iary I(aseberg and Augustus H. Sickler. And the 
said l\{aTy I(aseberg has heretofore departed this 
life intestate leaving as her next of kin · and only 
heirs at law the said :Harry J. Arnold, JYiargaTet 
Arnold, George Arnold to whom her 'interest in the 
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aforesaid property descended. Together with all 
and singular, the buildings, improvem_ents, woods, 
ways, rights, liberties, privileges, _ ~eredit~ments a:1d 
appurtenances to the same b~longing or in ~ny wise 
appertaining and the reversion al1d reversions, re-
mainder and remainders, rents, issues, and the prof-
its thereof and of every part and parcel thereof: 
And also all the estate, right, title, interest, prop-
erty, possession, claim and demand whatsoever both 
in law and equity of the said party of the first part, I ll 
of in and to the said premises with the a.ppurten-
ai;ces: TO HA VE AND TO HOLD the said prem -
ises with all and singular the appurtenance-s un to 
the said party of the second part his heirs and as~ 
si o·ns to tho only proper use benefit and behoof of 
th~ said party of the second part his heirs and as -
si o·ns foTever. And the said parties of the first part 6 d .. t f or themselves their heirs, executo-rs and a muns ra-
t ors do by these presents covenant grant and agr~e 
to and \vith the said party of the second part his ZO 
heirs and assi()'ns that they the , said parties of the 
first part~ thei; heirs all a~d singular and ,.heredita-
rncnts and pre;mise,s here'in above , described a:nd 
granted or mentioned and intended tn he so, with 
the appurtenances unto the said p.arty 0£ the s.eeo~d 
part his heirs and assig:as against them t~e said 
paTties of the first par-t their heirs and against all 
.and 0very other (person or · persons whomsoever 
lawfully ~laiming or t°' claim the same or any part 
thereof Shall and vVill "\Varrant and forever defend 30 
in vVITNESS WHEREO -F the said par t ies of t~e 
first paTt to theRe presents have hereunto set thou 
hands and seals da t ed the day and year first above 
written. 

AUGUSTUS I-I. SICIZLER 
FLORENCE T. SICI{LER 

(SEAL) 
(SEAL) 



IO 

36 Plaintiff's E xhibit s 

l\1ARGARET ARNOLD 
GEORGE W. ARNOLD 
GERTRUDE ARNOLD 
HARRY J. ARNOLD 
NELLIE ARNOLD 

SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF 

R. I-IOW ARD THORN 

(SEAL) 
(SEAL) 
(SEAL) 
(SEAL) 
(SEAL) 

as to AUGUSTUS & FLORENCTE T. SICI(LER 
JOI~f BOYD A VIS as to M. A. "G. vV. A." 

G. A." "I-I. J. A." & "N. A." 

STATE OF NEW JERSEY 1 
CAPE .MAY COUNTY \ ss . 

BE I~ REMEMBERED that on this ninth day 
of June 111 the year of our Lord one thousand nine 
!1undrcd and twenty four before me a Notary Public 
111 and for the State and ~ounty aforesaid, personally 
nppe~red _Augustus H. Sickler and Florence T. Sick-

20 ler h~s w1f~ who I am satisfied are the grantors 
mei~honed 111 the above deed or conveyance and I 
liaving first made known to them the contents there-
of !hey acknowledged that they signed, sealed and 
deliv ered _the_ same ,as their voluntary .act and deed. 
All of wlnch 1s ltereby certified. 

R. HOWARD THORN (SEAL) 
NOTARY PUBLIC 

COM. EXPIRES NOV. 11, 1926. 

30 STATE OF NEW JERSEY 1 
GLOUCESTER COUNTY S ss. 

B~ IT REMEMBERED that on this 24th day of 
June 111 the year of our Lord one thousand nine hun-
dred and twenty four before me a Ma ster in Chan-
cery of N ~,,, J er sey personally appear ed Margaret 
Arnold (single) George W. Arnold and Gertrude 
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Arnold his wife, Harr y J. Arnold and Nellie Ar-
nold his wife who I am satisfied are the grant ors 
mentioned in the above deed or convey an ce and I 
having made known to the m ~he conten ts thereof 
they acknowledged that they signed sealed and de-
liver ed the same as the ir voluntary act and deed. 

JOHN BOYD A VIS 
1L C. C. of N. J. 

RECORDED SEPT. 29 1924 at 3.15 P. M. 
OLIVER J. WEST CLERI{ (FH S) 

STATE OF NEW JERSEY / SS 
GLOUCESTER COUNTY 5 . 

I, OLIVER J . . WES T , Clerk of said County and 
of the var ious Cour ts of Recor d theTeof, do hereby 
certify that th e foregoing is a true and correc~ copy 
of the above Deed as the same is of record 111 my 
office in Book 340 of Deeds, page 46 &c. 

iO 

1N T-ESTI1\10NY WHEREOF, I have her eunto 
set n rr l1and and affixed the seal of said County ar:d 20 
C011rts at Woodbury, N. J. , in said County , tlns 
eighth day of April A. D., 1927. 

OLIVER J. WEST 

(Seal ) 

Clerk 
I-IELEN 1\L BATTEN 

Special Deputy Clerk 

EXHIBIT. 
THOMAS T . TOWNSEND ET UX 

TO 
THE STATE OF NEW JERSEY 

NO REVENUE STAMPS 
THIS INDENTURE, J\IIade the 9th day of J'viarch 

in the year of Our Lord One Thousand Nine Hu11-
dred and Tweii ty -six BETWEEN Th omas T. Tovvn-

30 
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send ~nd Susie. F. Townsend, his wife, of the City 
of Bridgeton, 1n the County of Cumberland and 
State of N evi1 Jersey, of the first part,, AND TI-IE 
ST.ATE OF KEvV JERSEY of the- second part. 

WI!NES~ETH that the said party of the first 
~art, . 1n cons1deratio~1 of the sum of one dollar,. law-
~ul money ?f the United States of America, to them 
1n hand paid at or before the ensealing and delivery 
of these presents by the said party of the second 

l O part, the receipt whereof is hereby acknowledged 
:.n~l other valua~le consideration, have granted, bar~ 
1:,a1ned, sold, aliened, remised, released, conveyed, 
an? confirm~d, and ~y these pre ·sents do grant, bar-
gain, se-11, a~ien, rem1se, release, convey and confirm 
unto .the said party party of the· second part and 
unto its successors and assigns forever. 

All. that certain lot, tract or parcel of land and 
premises, sit~ate,, lying and being in the - Borough 
of Glassboro 111 the County of Gloucester, and State 20 of New Jersey, and more particularly described as 
follows: 

. ~~GINNING at the , point of intersection of the 
d1v1s1011 line of lands of the grantor herein on the 
s~uth and lands 1_1ow or formerly of Harry J. Jen-
ni~gs on the north, with the ccmter line of State 
I-I1gh-'way Route _No .. 20, Section 1 at Station 69 plus 
2.6.69, and running thence (1) along said division 
line, N ?rth, ~ixty-seven degrees, thirty-five minutes 
a?d t~uty-s1x seconds East, thirty-three feet and 

30 ~1xty-s1x one-hundredths of' a foot (33.66) to a point 
111 the easte~ly line of said State Highway; thence 
(2) along said easterly line, parallel to and di stant 
thuty-three (33) feet from the center line of said 
State Highway, South, eleven degrees, two minutes 
and twenty-four seeonds East, nine hundred and 
twenty-five feet and seventy-six one-hundredths of 
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a foot (925.76) to a poin t in the division line of land s 
of the grantor herein on the north and land s no-w or 
formerly of Chr is Warner on the South; thence ( 3) 
along said division line, South seventy -six degrees, 
twenty-two minutes and thirty-six se,conds West, 
thirty-three feet and throe one-hundredths of a foot 
(33.03) to a point in the center line of said State 
I--Iighway; thence ( 4) along said center line, North, 
eleven degrees, two minutes and twenty -four seconds 
""\Vest, nine hundred and twenty-two feet and sixty- 10 
hvo hundredths of a foot (922.92) to the point or 
place of Beginning: CONTAINING one hundred 
and seventy -five one-thousandths parts of an acre 
( 0.175) bo the same more or less. 

It being the intention of the grantor to convey to 
the State of New Jersey all that portion of his lands 
lying between the center line of Sta te Highwa y 
Route : No. 20, Section 1 and the easterly line of said 
State I--Iighway, said easterly line being parallel to 
and di stant thirt y-three (33) feet from said center 20 
line, from the line of land s now or formerly of Chris 
Warner on the south to the line of lands now or for-
merly of I-Iarry J. Jennings on the north. 

Together with all and singular, the tenements, 
hereditaments and appurtenances there unto belong-
ing or in anywise appertaining, and the reversion 
and reversions, remainder and remainders, rent s, 
issues and profits thereof. 

And also all the estate, right, title, in te rest 1 prop-
erty, possession, claim and demand whatsoever, as 30 
well in law as in equity, of the said party·of the first 
part of, in or t o the above described premises and 
every part and parcel thereof, with the appurten-
anc es. 

TO HAVE AND TO HOLD, all and singular the 
above mention ed and described premises, together 
with the appurtenances, unto the said party of the 
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second part, its successors and assigns forever, to 
the only proper use, benefit and behoof of the said 
party of the second part, its. successors and assigns 
forever. 

IN WITNESS vVHEREOF the , par ity of the first 
part, have hereunto set their hands and seals the day 
and year first above written. 

Thomas T. Townsend (Seal) 
Susie F. Townsend (Seal) 

I (l Signed, sealed and delivered 
in the presence of 

Gertrude S. Friedman 
Milton Corn 

STATE OF FLORIDA l . . 
COUNTY OF DADE S ss. 

Be it ~·emembered that on this 9th day of March 
A. D. N1n~teen Hundred and twenty-six before me, 
~he subscriber, Notary Public for the State of Flor-

20 1da at large personally appeared Thomas T. Town-
sen_d and Susie F. Townsend, his wife, who I am 
satisfied are the grantors mentioned in and who exe-
cuted the within indenture, and to whom I first made 
known the, contents thereof, and thereupon they 
acknow ledged that they signed, sealed and delivered 
the same as their voluntary act and deed for the 
use~ and purposes therein expressed; and the said 
Susie F. Townsend, being by me privately examined, 
separate .and apart from her said husband acknowl-

30 edged that she signed, sealed and delivered the same 
as her voluntary act and deed, freely and without 
any fear, threats or compulsion of her said hus-
band. 

Gertrude S. Friedman (Seal) 
Notary Public for the State 

of Florida at Large 
:lYiy Commission Expires Jan. 

17, 1930. 
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sr11ATE 0]j7 FLORIDA l 
COUN'_l1Y 0:Jj-, DADE 5 ss. 

I, GEO. F. HOLLY, Clerk of the Circuit Court 
of the lltl1 Judicial Circuit of Florida, in and for 
said County, the same being a Court of Rec ord, hav-
ing a Seal, do hereby certify that Gertrude S. Fried-
man by whom the foregoing acknowledgment was 
taken, and whoso name is subscribed hereto, was, 
at tho time of taking the same, a NOTARY PUBLIC , 10 
residing in said county, duly commissioned and 
sworn, and authorized by the laws of said Sta te to 
take the proof or acknowledgment of deeds and other 
instruments in ·writing (to be recorded herein) and 
to administer oaths or affirmations in said County; 
and that I am well acquainted with his handwriting, 
and verily believe that the signa ,ture of th8 fore -, 
going cert ificate is his genuine signature. I further 
certify that the laws o.f Florida do not require an 
impression of the seal to be on file in th is office. 20 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my official Seal, which is the 
Seal of said Court, at Miami, Flori d a, this 11 day 
of M:arch, A. D. 1926. 

Geo. F. Holly 
Clerk Circuit Court. 

By L. S. Woodard 
Deputy Clerk. 

(COURT SEAL) 
Recorded N[ar. 27, 1926 at 9.30 A . 1\1. 30 

Oliver J. West Clerk (TC) 

STATE OF NEW JERSEY l SS 
GLOUCESTER COUNTY ) . 

I, OLIVER J . WEST, Clerk of said County an<l 
of the various Courts of Record thereof, do her eby 
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certify that the foregoing is a true and correct copy 
of the above Deed as the same is of record in my 
office in Book 362 of Deeds, page 12 &c. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of said Conuty and 
Courts at Woodbury, N. J. in said County this . ' ' sixth day of April, A. D., 1927. 

( Seal) 

OLIVER J. WEST 
- Clerk 

R-. EDWARD I{LAISZ 
Deputy Clerk 

EXHIBIT P2. 

THIS INDENTURE, MADE TI-IE Twelfth day 
of November in ihe year of our Lord one thousand· 

20 nine hundred and twenty-five. BETWEEN Thomas 
T. Townsend and Susie F. Townsend, of the City of 
Bridgeton, in the County of Cumberland and. State of 
New Jersey, parties of the first part, and 

of the second part • 
WITNESSETH, That the said party of the first 
part, for and in consideration of the sum of One 
Dollar and other valuable considerations, lawful 
money of the United States of America, well and 
truly paid by the said party of the second part to the 

JO said. purty of the first part, at and before the en-
scaling and delivering of these presents, the receipL 
·whereof is hereby acknowledged, have granteu, bar -
gained, sok1, aliened, enf eoffed., released, convey ed 
and confirmed, and by these presents do grant bar-
gain, sell, a!ien, enfeoff, release, convey and co1~firm, 
unto the said party of the econd part, heirs and as -
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signs, ALL that certain tract or parcel of la~1d and 
premises, situate in the Borough of Glassboro, 
County of Gloucester and State of New Jersey, more 
particularly described and designated as follows: 

BEGINNING in the center of the public road, 
leading from Glassboro to Clayton, corner to lands 
now or la t e of Wilmer Stratton; thence (1) North 
sixty-nine degrees East, four thousand nine hun-
dred sixty-nine and sixteen one-hundredths feet; 
thence (2) North thirty-two and one-quarter degrees 1 () 
East, eleven chains and ten links; then ( 3) North 
thirty-five- and three-quarter degrees West, three 
chains and ninety-five links; thence ( 4) South fifty-
three degrees West, twenty-four chains to a fallen 
down pine, a corner to Jessup 's; thence ( 5) North 
twenty-six degrees West, thirteen chaii:is and fifty 
link s ; thence ( 6) South sixty-one degrees West, four 
thousand one hundred thir ty-seven and eighty-seven 
hundredths feet to the center of the road leading 
from Clayton to Glassboro ; thence ( 7) by the same, 20 
South eleven degrees and forty-nine minu tes East, 
nine hundred thirty-one and twenty-three one-hun-
dredths feet to the place of Beginning. 

EXCEPTING therefrom and thereout, all that 
certain lot, tract or piece of land, viz: · 

BEGINNING _ at a poin t formed by the intersec-
tion of the dividing line between lands of grantor 
herein on the South and lands now or formerly of 
Harry Jennings on the North, with the existing 
cent er line of State Highway Route #20, Section 30 
#1, at Sta t ion 69 plus 26.69, as shown on plan 
entitled ''Now Jersey State Highway Department, 
Route 20, Section 1, property to be acquired from 
Thomas T. Townsend, Borough of Glassboro, Glou-
cester County, Scale 1"=50', March, 1925~'' and 
running thence ( 1) along said dividing line, Nor th 
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sixty-seven degr:ees, thirty-five minutes, thirty -six 
seconds East, thirty-three and sixty-six hundredths 
f_eet to a p_oint in the proposed Easterly right-of-way 
h_ne of said ~tate Highway; thence (2) along said 
nght -of-way hne, South eleven degrees, two minutes, 
twenty -four s<:conds East, nine hundred twenty-five 

~even~y-s1x hundredths feet to a point in the 
d1v1d1ng hne between lands of grantor herein on 
the North and lands now or formerly of Chris. War-

IO ner on the South;_ thence ( 3) along said dividing line, 
S~uth _seventy-six degrees, twenty-two minutes, 
thirty -six seconds West, thirty-three and three one-
hundredths feet to a point in the existino· · center line 
~f said State Highway; thence ( 4) alon; said center 
hne, North eleve1;1 degrees, two minutes, twenty-four 
seconds West, 11111e hundred twenty and sixty-two 
one-hundredths feet to the point and place of Be-
g1nn1ng. 

Containing one hundred seventy-five one.cthou-
20 sandths o.f an acre, be the same more or less exclu-

sive of existing roadway. ' 
BEING a part of the same premises which were 

conveyed to_ the said Thomas T. Townsend by Au-
gustus IL Sickler, ~tux, als, by deed dated June 9, 
1924, and of record 111 the Gloucester County Clerk's 
Office in Book No. 340 of Deeds, page 46. 
:OGETI-IER with all and singular, the buildings, 
1mproveme1:ts, woods, ways, rights, liberties, privi-
leges, hered1taments and appurtenances to the same 

30 belo:1ging or in any wise appertaining,' and the re-
vers10n and reversions, remainder and ren1ainders 
rents, issues, and the profits thereof, and of ever; 
part and parcel thereof; 
AND ALSO,_all the _estate, right, title, interest, prop-
erty, possess10n, claim and demand whatsoever both 
in law and equity, of the said party of the first' part, 
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of, in and t o the said premises, with the appurten-
ances: 
TO I-IA VE AND TO HOLD the said premises, with 
all and singular the appurtenances, unto the said 
party of the second part, heirs and assigns, to the 
01ily proper use, benefit and behoof of the said party 
of the second par t, heirs and assigns forever. 
AND the said Thomas T. Townsend, for himself, his 
heirs, executors and administrators, DOTH by these 
presents covenant, grant and agree to and with the 10 
said party of the second part, heirs and assigns, that 
he the sa id Thomas T. Townsend, his heirs, all and 
singu lar the hereditamen ts and premises herein 
above described and granted, or men tioned and in -
tended to be so, with the appurtenances, unto the 
said party of the second part, heirs and assigns, 
aga inst him the said Thomas T. Townsend, his heirs, 
and against all and every other person or persons 
whomsoever lawfully claiming or to claim the same, 
or any part thereof, SHALL and WILL WAR - 20 
RANT and forever DEFEND.· 
IN WITNESS WHEREOF, the said parti es of the 
firs,t part to these prese •nt s have he:reulllto set their 
hands and seals dated the day and year first above 
written. 

Thomas T. Townsend 
Susie F. Townsend 

Sjgned, sealed and delivered 
in the presence of 

R. E. Leverette 30 
Mary A. Workman 

STATE OF FLORIDA l 
DADE COUNT 1Y 5 ss. 

BE IT RENI:EMBERED, that on this Twelf th day 
of November in the yea r of our Lord one thousan<l 
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nine hundred and twenty-five, before mo, the Sub-
scriber, personally appeared Thomas T. Townsend 
and Susie- F. To, ,vnsend, his wife, who, I am satisfied 
are the grantors mentioned in the above deed or 
conveyance and I having first made known to them 
the contents the:reof they acknowledged that they 
signed, sealed and delive1·ed the same as their vol-
untary act and deed. All of which is hereby certified. 

Geo. J. Baya, 
Notary Public 

State of Florida at Large. 
My com1n1ss10n expires-January seventeenth, 

One thousand nine hundred and twenty-nine. 
(Se~) __ · 

STATE OF FLORIDA 1 
COUNTY OF DADE 5 ss. 

I, Geo. F. Holly, Clerk of the Circuit Court of 
Dade County (said Court being a court of reeord) 

20 do hereby certify that Geo. J. Baya the officer before 
whom tho acknowledgment of the deed here-
untp annexed was made, was at the time 
of the taking thereof, as such officer, authorized 
by the laws of the State of Florida to take the 
acknowledgments and proofs of deeds or convey-
ances for lands tcrnemcmts or hereditaments in said 
State; and that his signature to the annexed certi --
:fica te is genuine. 

Witness my hand and seal of said C'ourt this 12th 
30 day of November nineteen hundred and 25. 

( Seal of the Court) 

Geo. F. Holly, 
Clerk. 

By H. I-I. Johnson, 
D. C. 

Dated 

P la in ti ff ' s E xhi bits 

DEED. 

Thomas T. Townsend, 
et ux, 

to 

Received in the 
office of the County of 
on the day of 

192 

A. D. 192 at o'clock in 
the noon, and recorded in Book 

of DEEDS 
for said County, on pages 

ERNEST REDFIELD 
Counsellor-at-Law 
Woodbur y , N. J. 

47 
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NOTICE OF APPEAL. 

NEW JERSEY SUPREME COURT. 
GLOUCESTER COUNTY. 

I () ALFRED y ENTIS, 

20 

Plaintiff, 

v. 
THOMAS T. TOWNSEND 

' Defendant. 

Action at Law. 
Notice of Appeal. 

To Alexander L. Rogers, Attorney of Plaintiff, 01 
to who1n it 1na,y concern: 

Sir: 
~lease take notice that the defendant in the above 

entitled c~use appeals to the Court of Errors and 
Appeals, 111 the last resort in all causes in New J er-
sey, from the whole of the judgment entered in the 
a?ove stated cause, on the following grounds to 
wit: ' 

3 1. Because ~he trial Court erred in refusing to di-
- O rect a non-suit. 

2 .. Becau~e the trial Court erred as a matter of 
~aw 111 holding that the description of land contained 
111 contract was unambiguous. 

3. Because the tr ial Court erred 111 refusing to 
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permit the defendan t and his witnesses to testify 
as to conversat ions, transactions and agreements 
occurring immedia tely prior to the execution of the 
contract, tending to explain the quantity of land to 
be conveyed, and the locat ion and area of the land 
lying on the east side of Delsea Drive. 

4. Because the trial Court erred in refusing to 
permit the introduction of testimony showing the 
conversation and agreement with relation to the 
boundaries of the Delsea Driv e, abutting the lan d 1 O 
agreed to be conveyed. 

5. Because the trial Court erred in construing the 
terms of the contract, as to boundaries of Delsea 
Drive, abutting the land agreed to be conveyed. 

6. Because the trial Court refu sed to permit the 
introduction of testimony to explain the ambig11ity 
of the description of land in contract, relating to lo-
cation and boundaries of Delsea Drive, and the quan-
tity of land to be taken for State Highway purposes, 20 
and incorporated in Delsea Drive. 

7. Because the trial Court erred in directing a 
verdict inf avor of the plaintiff. 

Resp ectfully yours, 
Avrs & Avrs, 

Attorn eys of D efendant. 
Dated April 6, 1927. 

[ENDORSED] 

Service of within notice of appeal 
is hereby acknow ledged . 

Alexandet L. Rogers, 
Att 'y. of Plaintiff . 

Dated April 6, 1927. 

New Jersey State Library 
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New Jersey Court of Errors and Appeals 

ALFRED y ENTIS, 
Pl aintiff-Respondent, 

v . 
THOMAS T. T OWNSEND, 

Defendant -A ppellant. 

ACTION AT LAW. 

BRIEF OF PLAINTIFF -R,ESPON DE NT . 

This suit was broug ht by the plaintiff against the 
defendant to recover from the defendant the sum of 
$3000.00 paid on account of the purchase price of a 
farm together with an additiona l sum of $150.00, 
being the cost of examinat ion of the tit le to the 
farm. 

The pla intiff brought th is suit becau se the defen -
dant was unable to deliver to him a deed.fo r the land 
described in the agree ment of sale . 

Upon the tr ial of the case the Court directed a 
verdict in favor of the plaintiff in the sum of 
$3360.00 and judgment was entered thereon on Octo-
ber 25, 1926. 

At the tr ial the plaint iff introduced in evidenc~, 
inter alia, the following documen ts: 
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The agreement of sale. 
The deed which was tendered by defendant to 

. ·. p laintiff. 
The deed known as the deed from the '' Arnold 

heirs.'' 
The deed of defendant conveying to the State of 

New Jersey a part of the premises covered by tho 
deed from the Arnold heirs. 

Fro m an examination of these documents it will 
appear that on June 9th, 1924, the defendant pur-
chased a tract of land in Glassboro, Gloucester 
County, New Jersey. The deed for this. land is 
known as the deed from the '' Arno ld heirs.'' That 
the defendant on August 17th, 1925, entered into an 
agreement in writing to sell to the plaintiff all the 
land that he had purchased from the '' Arnold 
heirs.'' 011 March 9th, 1926, the defendant sold to 
the Sta to of Now Jersey a part of the land that he 
purchased from the Arnold heirs. That defendant 
tendered to plaintiff at the time of settlement a deed 
covering the premises described in the deed from 
the Arnold heirs but excepting therefrom the land 
whjch had been previously conveyed by him to the 

· State of New Jersey. 
At the end of the plaintiff's case a motion for non -

suit was not allowed. 
The defendant offered to prove by parol testimony 

what land was intended t o be sold by the agreement 
of sale. This was not permitted by the Court, on the 
ground that it was an attempt to alter or vary the 
terms of th e written contract. 

N aumbcrg v. Youn.g, 15 Vroom 331. 

rrhe defendant contends that the description of 
the la.nd agre ed. to be sold is vague, uncertain and 
ambiguous anJ that parol testimony should have 
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been permitted to be given to prove what land was 
actually intended to be sold . 

Tho answer to this argument will be found in tho 
description itself: 

"That the 'Se ller' agrees to sell and convey 
and the 'Buyer' agrees to buy ALL tha.t certain 
lot, ~ract or parcel of land and premises situ~ 
ate 111 the Borough of Glassboro, County of 
Gloucester and State of New Jersey, more par-
ticularly described as follows: 

One hundred and five acres, more or less, ly-
ing on the east side of Delsea Drive, adjoining 
the property of Harry J. Jennings on the north, 
and the V\Tilliam Warner property on the south, 
known as the Benja .min Zane farm, purchased 
by the seller from the Arnold heirs in June, 
1924 (subject to the rights of Robert :.Mead to 
remove certain cedar timber on or before J anu-
ary 1, 1926) for the price or sum of thirty-six 
thousand dollars, net, under and subject to the 
following terms and conditions:'' 

The defendant argues that the agreement of sale 
does not provide for the sale of ALL of the lands 
conveye d by tho Arnold heirs. This is incorrect be-
cause the agreement does cover .ALL of the land con-
veyed by the Arno ld heirs by its very terms. 

It is apparent from the description that the defen-
dant was to sell all the land purchased by the sale 
from the Arnold heirs in 1924 and that he tender ed 
to the plaintiff at the time of settlement a deed ex-
cepting out of the land purchased from the Arnold 
heirs, a st rip of land over nine hundred feet (900') 
long and thirty ( 30') feet wide, which he had sold 
to the State of New Jersey. 
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In v_iew of these facts, the refusal to grant the 
uon-su~t ~nd the direction of a verdict in favor of 
iho plaintiff were not erroneous but proper. 

ALEXANDER L. ROGERS 
Respondent. ' 

Attorney for Plaint iff-

• 

N Ii~\V SB~RSEY COURT OF ERRORS AND 
APPEALS. 

ALFRED y ENTIS, 
Plai ntiff-R espondent, 

V. 
THOMAS T. TowNSFND, 

Def enda.nt -Appellant . 

ACTION AT LAW. 

ON APPEAL FROM SUPREME CouRT. 

BRIEF FOR DEFENDANT-APPELLANT . 

rrhis action is brou ght by the plaintiff t o recover 
from the defendant the amoun t of a deposit made by 
plaintiff, as vendee, to defendant, as vendor, on ac-
count of the purchase price of a tract of land situate 
in Borough of Glassboro, Glouc ester County, ~ew 
Jersey, in accordance with the ter ms- of a certain 
contract of sale, dated Augus t 17, 1925, Exhibit Pl, 
page 30. 

Under the terms of this agreement settlement was 
to be made on or before November 17, 1925, but at 
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the request of the plaintiff, or his agent, the time of 
settlement appears to have been indefinitely post-
poned, until the "title certificate'' could be obtained, 
page 14. 

It appears by the evidence that, apparently by 
common consent, the time of settlement was con-
tinued from time to time untjl May 17, 1926, page 17, 
at which time the deed which had been executed on 
November 12, 1925, by the defendant and his wife , 
was tendered to plaintiff or his r epr esentative. 

There seems to be but one question involved, or 
claimed by plaintiff as a justification for his refusal 
to accept the deed and comply with the agreement, 
and this is the claim that the land and premises 
described in the deed, did not conform to the descrip -
tion contained in agreement, a1id therefore, that he, 
the plaintiff, was entitled to repudiate and rescind 
the agreement, and have his deposit returned to him. 
No question is raised as to time of settlement or 

. ' form, or sufficiency of the executed deed. 
As we under stand it, the plaintiff bases his right 

to recover in this suit, wholly upon the contentiou 
that the description of the lands in the deed did not 
convey the lands as described in the agreement, 
'' One hundred and five acres, more or less, lying on 
the cas.t side of Delsea Drive, adjoining the prop-
erty of Harry J. Jennings on the nor th , and the 
William vVarner property on the south, known as the 
Benjamiu Zane farm, purchased by the seller from 
the Arnold heirs in June, 1924. '' 

The description contained in th e tendered deed, 
E~hibit P2, excepted from the lands conveyed to 
Town send by the Arnold heirs, a strip of land, thir-
ty-three feet in width from the center of the then 
existing highwa y, which strip was after the making 
of the agreem ent, and before the time for settlement, 
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conveyed by the defendant and wife, t o the State of 
New Jersey, Exhibit, page 37. . . 

The grounds assigned for r eve_rsal _are seven 1.1~ 
number, but as we conceiv_e the situation there a1 e 
three points invol ved, to w1t: 

(1) Did the Court err in refusing to grant a non-
suit 1 

(2) Was the description of the land ambiguou s, or 
variable and if so was parol evidence compet _ent to 
sl10w th;t the parties at the time of tho malnng of 
the contract agre ed upon the boundary of _land t_o Le 
conveyed ~ (This covers grounds 2 to 6 111clus1ve.) 

( 3) Did the Court err in directing a verdict £or 
plaintiff~ 

FIRST. 

There should hav e been a non-suit. . 
Our contention is that the words, "ly1n_g on the 

east side of Delsea Driv e," excludes the ide~ that 
it was the int ention of th e vend or to convey to. th e 
middle of the highway or any portion_ of the lngh-

d 'f this is so the deed conveying all of the way, an 1 , . f 
0

, the 
lands of defendant, at that loca ti on, e~cep ino . 
small strip conveyed to the State, for highway pur-
poses was a compliance ·with the sale a_greement, 
and tl1at defendant complete ly fulfilled· lus duty to 

convey . . . . and elsewhere There are dec1s10ns 111 New Jers ey . 
wbich hold that certain exp r ess ion s 111 deeds,, sucl

1
1 

'' l J J by '' '' on '' ''up on' ' or ''along' sue 1 as Joun en , , • d · t · 
street or highwa y, is generall y held to 111 ica e;1 ~~~-
tent ion to convey to the centre ther eof. 9 C. . . 
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. Most of the decisions seem to be based on the par-
ticular words used or the circumstances of the par-
ticular case. 

In 9 0. J., page 201, par. #9'3, the rule is stated as 
follows: 

",Vhile there are decisions which maintain 
the contrary doctrine, the great weight of au-
thority is to the effect that, where a conveyance 
calls for a side line of a highway, stree t, or al-
ley-and the expressions 'by the side of,' 'by 
the margin of,' 'by the line of,' or like · terms 
are usually considered as calls for side lines-
the grantee's title does not extend to the center, 
but only io the side line, in the absence of any 
language in the deed, or any circumstances in -
dicating a contrary int ent ion, '" * "' '' 

In the case of Hoboken Larnd .and lmprove1nent 
Co. v. I( err'igan, 31 N. J. L. 13-15-16, the Court said: 

"It was correct ly stated in the case of Winter 
v. Peter son, 4 Zab. 52•7, that 'the inference or 
presumption of the law is, that a conveyance of 
land bounded on a public highway carries with 
it the fee to the center of the road, as part and 
parcel of the grant. 3 R'.:ent 's Com. 432; Peck 
v . .Smith, 1 Com. R,. 103; unless by the terms of 
the description the road is necessarily excluded, 
or at least someth ing appears to rebut the pre-
J~umption, Tyler v. I-Iammond, 11 Peck 213, and 
cases there cited.' '' 

In the above case the land was described as be-
ginnin g '' at a point on tho southwest side of the old 
road, and docs not again refer to the road, but runs 
certain courses and distances so that if the defendant 
is strictly confhrnd to then1, his land will not touch 
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the roa d except at the beginning corner,'' an~ t~c 
case further hold s that the weight of a1:1-thonty is 
that where it appears that tho roa~ was _intended ? 
be a boundary, a strong pre sumption anses_ that it 
·was. tho intention to pass the title t? the 1:11.ddle of 
the highway. The Court, however, 111 dec1d1ng the 
case said: 

'' Here the boundary is limited to . strict 
courses and distances, without the mention ~f 
any monument but the begin1~ing corne~; and it 
is manifest that if the tract 1s run, as it would 
seem it should be, according to the courses and 
djstances as they stand, it will not touch the r_oa? 
except at the beginning corner. And even 1f it 
can be run, as was in sisted for the d~fendan _ts , 
the surrounding circumstances show it was ~n-
tencled to be run, so that the last course and _dis-
tance will correspond with the lino of the high-
way, that alone will not warrant the presump-
tion that it was in tended to convey the land _ to 
the middle of the highway. Tho real question 
presented for decision was, whether the words 
of tho deed could be so interpreted a~ to w~rrant 
the inference that there was a.ny in tention _to 
extend the boundary, as described, beyon~l _its 
prescribed limits. It was not a case requu~ng 
words to exclude the highway; such words being 
necessary only where; ind_cpendent of such 
\Yorcls, a contrary presumption can reasonably 
be inferred.'' 

We have read the case of Salter v. J ones , 39 N._ J. 
L. 469 and la ter cases of similar charact~r, wluch 
hold tl~at "under ordinary conditions, nothing short 
of express words of exclusion will prevent t~e st r eet 

df no·'' in front of the premises conveye rom passi o· 
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This is undoubtedly true after a conveyance is 
ma<le, and is based upon custom and general under-
standing, and prevailing belief, and because the land s 
used as a pubJic highway are of great value to the 
contiguous lots, and is of no value separated from 
them. 

The question here, however, is not as to the righ ts 
of a grantee under an Bxecuted contract, but the 
construction of words in an executory contract, und er 
which tlrn vendee has rescinded and demanded back 
his payment on account. The words "lying on the 
ca-st -side :0f Delse.a Drive'' in our opinion, cannot be 
construed to me-an that the defendant agreed t o con-
vey thee lands to the middle of Delsea Drive, and that 
np ,on failure, the right to rescind became c0mplete. 
On this point we respectfully Buhr.nit that there 
should have been a non-suit, becaus-0 defendant ten-
dered to plaintiff a deed for all of the land that de-
fendant had agreed to convey. 

SECOND. 

If the Court holds that the defendant was not en-
titled to a non-suit, then w.e desire to respectfully 
sulm1it that the description was ambiguous, and of 
such a na.iure tha t it is impossible to say as a matter 
of la ·w, just where the boundaries were fixed hy t.he 
wTi ticn agreomen t. · 

Tho four points of tho descripti011 are: 
( 1) "One bundred and five acres mor e or less." 
(2) "i_ying on the east side ,of Delsea Drive, &c." 
:(3) "I(nown as th.e Benja .min Zane farm." 
.( 4) '' Pure.based ,hy the seller from the Arnold 

heirs in Jn.J.10, 1924. '' 
No .quest ion arises as to the .quan ti i.y of laud 

ngreed to be conveyed, or the boundaries as given in 
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the tendered deed except as to the st rip of road·way 
conveyed to the State of New Jersey, and which ' :as 
n strip thirty-thre -e feet in width from the center line 
of the established road. 

Parol test imon y ma y be used to explain the con-
tents of a written ins t rument if it is in any way 
ambig-u-ous. . . . 

The tria l Court in th is case had some m1Sg1v1ngs 
as to the re·sult if thr descript ion of the premise s ' . liad ended with the acreage, and the words, "lying 
on the east side of Delsea Drive,'' and based his rul-
ing as to reeeipt of parol tes-timony and directi_on 
of a verdict on the ( 3) and ( 4) points of t ho descrip-
tion. 

An examination of -the deed, known as the deed 
from the Arnold heirs, page 33, on page 34, lines 20, 
&c., show that the land s c-onveyBd by this deed wer e 
only a part 0f the lands ~;ranted and conveyed to 
:Hannah Zane, and there was no testimony offered by 
the plaintiff to -show that the lands intended t o bo 
conveyed included t.l-1e whole of the Zane farm. 

Tho aosreement also recites that the land t o be 
0 . 

conveyed under its terms w21.s "purchas ed by the 
seller fro m the Arnold heirs, in tT ttne, 1924,'' but 
does not assert that it was all of the lands conveyed 
by that deed . 

Our contention is that both of the items of the 
(1escription, upon which the trial Court re lied , pag e 
23 are words of identification, and not of the de-
sc~·iption of the land; and that the enti r e de-~crip ti on 
necessarily creates a doubt as to the land intended 
to be conveyed, to such an extent as to justify the 
introduc tion of parol evidence to s·how the agree-
ment of the parties, at the time of ma1cing cont rac t . 

'·'VVhere it is doubtful f rom the language us ed 
what property, or what in teres t in p r operty or 
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what easements and appurtenances conncctc<l 
,vith tho property, are included in tl1c dcsrri p-
tion in a deed or other Vi'riting, parol oviclenco iR 
admissible.'' 

22 C. J. 1270. 

''Wh . ere, 111 a conveyance of land, a descrip-
tion is given which is nmbiguous or varia hle, it is 
competent, by parol evidence to show that the 
parties at the time of the conveyance agreed 
upon a certain line or some monun1ont ·wherehv 

' V 

to ascertain the line as the boundary intornicd. '' 
llorner v. Stillwell, 35 N. J. L. 307. 

See also Opdyke v. Stephens, 28 N. J. L. 83, where 
it is held: 

'' In settling a question of boundary, where 
there is a latent ambiguity in the description 
contained in the deed, or a doubt as to the ·tn1e 
location of the lines, evidence aliiinde is admis-
sible to show where the lines are. Boundaries 
may be proved by every kind of evidence admis-
sible to establish any other fact.'' 

See also Baldwin v. Sha ,111J'wn ., 43 N. ~T. L. 
596; 

Scott v. Yard, 46 N. J. L. 79. 

f'Vead v. St. Johnsbitrg and L. C.R. Co., is a 'Ver-
mont case reported in 24 Al. 361, and related to the 
ownersJ1i11 of land abutting on a highwny, and in-
volved the boundaries of land by reason of descrip-
tions contained in various deeds. ,Vith relation to 
the introduction of parol evidence, the Court said: 

'' These deeds in effect, make the bonndn ry of 
the defendant's land on tho cast line of tho high-
way ,:. * '"' Parol evidence was ndmissiblo not 
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io vary the <lee<l, but to explain it; to show tlw 
location of the east line; to show whether the 
parties by the description in tl1e deed meant one 
line or the other. v\7here a description is equally 
applicable to two or more objects, parol evi-
dence is admissible to explain to which of these 
objects the description refers.'' 

To obtain a definite description of the land in-
tended to be convoyed by the agreement, it would be 
absolutely necessary to introduce evidence to explain 
the meaning of the terms used in the agreement, 
unless it is definitely stated by the use of the words, 
'' One hundred and five acres, n1ore or less, lying on 
the east side of Delsea Drive adjoining the property 
of I-Iarry J .• Tennings, on the north and the William 
Warner property on the south.'' 

Proof, outside of the description in the agreement, 
must be produced to show location and boundaries 
of what is known as Z·ane farm, and to show that 
seller purchased same from Arnold hefrs in June, 
1924. If this is so, then it is necessary and proper 
for the plaintiff to introduce evidence to locate tho 
lan<ls described; and if this is necessary, surely per-
tinent evidence of the complete agreement of the 
parties at time of signing contract, is permissible. 

Our contention is that the description in the agree-
ment is not complete; that no perfect understanding 
of what was intended to he conveyed can be gained 
from the agree1nent; and that, consequently, parol 
evidence may be introduced, not to contradict, but 
to explain and clarify the meaning of the words 
used. 

The trial Court, we contend, should have per-
mitted the introduction of such evidence, and for thib 
error the judgment should be reversed. 
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THIRD. 

'11he Court's function is to construe the terms of 
written contracts, and if the construction placed 
on same by the trial Court is correct, the direction of 
a verdict was proper; if, however, parol evidence 
should have been permitted to explain the contract, 
the facts should have been submitted to the jury. 

AVIS & AVIS, 
Attorneys for D efendant-

Appellant. 
JOHN BOYD A VLS, 

Of Coitnsel. 




