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STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street Newark, _N. J. 

BULLETIN NUMBER 980 Decenbor 11, 19~5 

lo REFERENDUM - NO LEGAL EFFECT EXCEPT UPON A QUESTION SPBCIFIED BY 
1STATUTE -· OTHERWISE MEHELY ADVISORY o 

Wilfred G~ Turner, 
City Clerk.? 
Union City, New Jersey 

Dear Sir~ 

December 3, 1935. 

This will acknowledge receipt of the sample copy of the 
official general election ballo·t used ln your municipality on 
November 5th la.st and youI' lc~tter of November 23d certifying that 
the vote on the question on the ballot HShal.1 tlH~ closing hour 
for the sale of alcoholic beverages be extended from 2 Ao M. to 
3 Ao M.?H w&s 'yes' 6,269 nnd 'no' 5,t)75. 

There is no provision in tho Alcoholic Beverage Control 
Act for referenda on any questions other than those expressly pro­
vided for in Sections 41, -42, 43, 44 and 44A (Co S54, PoL. 1935). 
You:r r·cferendum wh.ich submj_ tted thG G_UGstion quotE!d above appoars 
to have been worded.with the intent.ton of complying with 3ection 
44A 0 Whi.le upon casua.l inspection it may 2ppeo.r that compliance 
is s1J.fficicnt to render the referendum b:i.nding, this j_n fo.ct is 
not the case o 

The statute provides for referenda upon any proposed 
question &s to the hours botween whtch the so.lo of alcoholic 
beverage~ nt retail may be made on weckd2ys, Sundays, either or 
both, and if both requires that the questions be specifically 
and separately set fortho If votod in tho affirmative, the 
re·tail so.le of alcoho1ic beverages :Ln the municipality mo.y be 
made only within the hours fixed by the referendum. Such sale 
at ariy other tlme is thon unlawful ,'.l.nd constitutes a violation 
of the Act which is a misdomonnor a.nd punishable accordingly o 

Now your refercmdum docs not fix thu hour~; botv·H.~cn 
which tho ss~lc of alcoholic bGvcragcs at retail m:J.y bG rnado. In­
stcD.d it merely str.ttc:s the hour until whj_ch the sale: of alcoholic 
beverages may be :made. It would make unl&Lwful and a viol:=ition 
of the Act any sale after the hour of 3:00 a. m. but would fix 
no hour at vvhich snlcs would again bccomu lawful.? no hour o.t which 
sales would coaso to be violationSo Tho referendum, as wordGd, 
docs not fix the time when the proscribod conduct is prohJ.bitod. 
It would, therefore, be unenforceabloo 

: Furthermore, the statute says that the questions as to 
whether the: proposed hours of so.le shall bo made effectivo on 
weekdays, Sundays, either or both shall be spocifico.lly and 
separately se~ forth. The statute contomplatus, if the proposed 
hours arc to be effectiv0 seven days of the week, two questions -
one dealing with tho hours of weekday sales and the other dealing 
with the hours of Sunday sales - and that the reforence to week­
days or Sundays, as the caso mo.y be, for the sake of clarity sho.11 

·bo made in thc: questions o 
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Hence, it cannot be said that the Question you have 
submit tud complic ;3 s-tJ.l?stantially with the sto.tuV:;;. It follovJs 
that it has no sanction under the Control Act. The delegation 
to the elr-.;ctoro. to of public questions has long bo~.m 
rc:cognizcd but ·it must be by cxpross statutory provistuno In-· 
the absence; theroof, thG matter is not the subject of rcfcrcncLum. 
So unless thcrG is soma p2rticular enabling statute port~ining 
to your Gtty o.s to which your own counsel should advis0 5 th(.j voto 
on tho q_uest].on you submi ttod, rjhilc it n~ay be considored advisory.t1 
would s,_:crn to ha vu no b1nding effc:ct. Re Hutherf ord, Bullutin 
6ZS, item 1. 

The hours of salG indicated by thu referendum to bo 
the choico of the majority voting thereon m~y bo made legally 
oper2tivc only by subsequent adoption hy thG Board of 
ComLis s:1.one:r s viD. form.:=~1 ru soluti:~:::n or ordinc..ncc: o 

Veiy truly yaurs, 

D. FREDEHICK BlJRNETT 
Commissioncro 

2. SOL IC ITOH Y S PEBlvIIT - HOLE 8 - ISSUJi_BLE TO IVijJ~M:BEH O:F' .MUNICIPAL 
ISSUING BODY - PROVIDED THAT NO LIQUOR LICENSbS ARE ISSUED IN 
THAT MUNICIP~LITY. 

December 2nd, 1935. 

l\JIEMO o TO~ D •.. FHEDEHICK BUHi~l~TT, Cormni s sionor o 

FHOM~ 

RE~ 

ERWIN B. HOCK 

Application of Arthur Elbert Johnson, !511 Grass­
mere Ave., Interlaken,~. Jo, for a Solicitor's 
Permit. 

----~-

The above is an ·c~pplicant for 2. Solicitor Y s Pe:r-
111~-!- fo·r· c-m·plc··)IPUP,,,-l-- by t'l,10 iJ~··t)U.:;C·r•"'TC,C)"Y> Di·~tl0 l.L-1 -ing roren.a-r1v l'<JI,~n:·';l---.Lli v . ~- · .Jj .,.-.1..Ll, .._c; · ... <.J... Vv~.;.L •-· J ...l.. >J, l.i.l.1,e ·J :J l L,;. -'• 

a pan, No J ~ Ht:;· is o.1§:) a member of the Borough Council of In­
torlakeno Rule 8 of rtulos and Regulations Governing S?lici­
tor rs Perm.its provides: nTho. t no Solicitor vs Permit may be is­
suod to any membt:r of a municipn.1 issuing body or a municipal 
issuing authority or to any per3on charged or entrusted with 
the laws concorning alcoholic beverages in any manner whatso­
ever on 

However, the Borough of Interlaken has adopted 
an ordinancf; en ti tlod, Ylf-in ·Ordinance to Provide for tho Pro-­
tection of Property and tho Prosperity and Safety of the Bor­
ough of Intc:rlakon and its Inhabitants ., .. 011 This ordinance 
providt~S~ lYThat n0 hoh:l, boarding huuso, toa room, roa.dhousc, 
restaurant 7 ~~tore, public· go.rngu or g;-;-1soline service station, 
trade, business or industry of whatsoeve:r kind ur nature, sho.11 
be built, constructed, operated, conducted or occupied on any 
lands in the BJr·Jugh of Inter1ako:n. 

Therefore, the Borough is entirely a residential 
community 2nd. nu liquor licenses of any kind have been i.ssucd. 

Thor.of ore, Mr. Johnson ns Councilman is n··)t charged 
in any ID-3.nncr wha tsocvn ... with cd thcr tho regulation ·.Jr contr(Jl 
of liquor trc..ffic in his municipality or with thu cnf~:Jrce11ent 
of laws pert~ining thorotoo It seems to me it would bo un-
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just in these circumstances to deny Mr. Johnson's Solicitor's 
Permit, oven in face of the aforeracmtioned rcgu1ation. I bo­
liQvo th:J. t in any municipality where no liquor licenses cif any 
typos are issued either because of zoning ordinances or because 
of an ad'Jpted dry policy of the municipality, that menbors of 
the munic1p2.l j_ssuing body should not be prohibited from ob-­
taining a Solicit~r's Permit. It seoms to me that s00e rul­
in~ should be made in the matter and, therefore, I am putting 
the question to youo 

rtespoctfully submitted, 

ERWIN Bo HOCK 

APPROVED SO LONG AS NO LIQUOR 
LICENSES ARE ISSUED IN INTBRLAKEN. 

D. FREDERICK BURNETT 
Comniss:Lonero 

3. APPELLATE DECISIONS - CELENTANO vso CLIFTON. 

RAFFAELE CELENTANO, ) 

Appellant, ) 

-VS- ) 

MAYOR AND CITY COUNCIL OF ) 
THE CITY OF CLIFTON 
(PASSAIC COUNTY), ) 

Respondento ) 

- - - - - - -) 

ON APPEAL 
CONCLUSIONS 

John A. Celentano, Esqo, Attorney for Appellanto 

John CQ Barbour, ~sqo, by Donald Go Collester, Esq., 
AttornBy for Respondent. 

BY THE COMMISSIONER~ 

This is an appeal froG the alleged denial of appellant's 
application for renownl of his plenary retail c0nsuraption licens~ 
for pre:r.1ises located at 7t3~l Highland Avenue, Cliftono 

Pursuant to Section 19 of tht?- Control Act, as anended by 
P.LQ 1935, chapter 257, the commissioner issued an order upon th6 
respondent is suing authority to show co.use why the tert1 of the 
license shjuld not be extended pending tho determination of the 
appealo Upon the return of this order, the respondent contended 
that it had not denied appellant's application but had merely laid 
the sane avor for ~urther considerationo Since it appeared, 
however' that the denial of the applicntir:m would be nri.rJ.a facie 
erroneous, and that irreparable injury to appellant would result 
if ho vrnre forced to ror:.1ain closed vvhile his rencw3.l application 
was being considered, the Coi:missioner entoJ~ed an order extending 
the torm of the license pending a final determination of the 
appeal. 

r 
I 
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The Dopartoent's records indicate that subsoquont to 
the entry of this extension order and before the hearing of tho 
appeal, rc;spondent grantod ap~;ello.nt rs appllcati=m and rcmewed 
his license. At the time and place fixed for hearing of the 
appeal neither appellant nor respondent appearodo 

Rule =/-/10 of the rules governing appeals, Bulletin 7~:-s1, 
ItoD #13, provides in part: 

"The failure of the nppell.ant to appear at 
the time ru1d placo designated for the he2ring of an 
appeal, shall be cause for the disr:1issnl of the 
appeal.ii 

In accordance with the foregoing, the appeal is dis­
nissed for lack of prosecution. 

Dated: December 3, 19350 

Do FREDERICK BURNETT 
ConrJissioner 

4. FORJ,ff) - APPLIC1i.TION FOR CT..1ASS C T..iICENSE - NO CHANGES PRESENTLY 
CONTEMPLNTED IN THIS FORM FOR NEXT FISCAL YEARQ 

November 29, 1935. 

Our supply of f orIJ "NJ ABC 13 - Application for 
ClasE> C Lj_censen is alr1ost e:Yllaustcd. Before orctering a nmv 
supply we would llkr~ to ascertain whE~ther you contemplate 
no.king any change in this application forn for the ye.:·:~r 1936. 

Very truly yours, 

THOMAS Jo SWEENEY, 
Inspector 

December 3rd, 1935 • 

. Thomas J. Sweepey, Inspector, 
Departcont of Hevcnue and Fin2nce, 
Atlantic City, New Jersey. 

Dear Mr. Sweeney: 

No changes in Forn nNJ .ABC 13 - AIJI)lication for Class 
C Licensen for the; fiscal year beginntng July 1, 1936 are 
contenplated. 

It is possible, of course, that changes in the Control 
Act Dight be rnado by the Logislature j_n the comj_ng session which 
would affect rot2il licenseso · Such legislation, ;f course, night 
result in changes in the appli~ation forms. However, nothing is 
indicated nt this tino. 

Very truly yours, 

D .. FHEDEHICK BUHNETT 
C O[E:.1i s s ione r 
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5 0 MUNICIPAL ORDINLNCm3 - PR.OHIBITED CONDUCT MUST m~_; DEFINED WITH 
SUFFICIENT PHi~CISION TO INDICATE EXACTLY WHAT 1VIJ.1Y UH Mid NOT 
BE.DONE. 

Decenber 4, 1935D 

FrQnk J. Howell, 
Clork of Rockaway Township, 
Box 3~lJ3;i R.D. 1, 
Dovor, New Jersey. 

Dear Sir~ 

I hD.vc bE:fore ne six resolutions passed by Y'--mr Tovm­
ship Conmittee, pursuant to the Alcoholic Beverage Control Act 
ns nnended and sup)lon~ntodo 

They arc approved as suboitted subject to the following 
conmcnts and exceptions~ 

The original of the resolution of December 7, 19~3 refer. 
to YYAn Act concerning alcoholic beverages" a)·Ln~oved Deconber ~~, 
1933; tho carb·~·m copy of the sano re;solution i·efer3 to n1u1 Act con--
c r::ir··1i'n,;· r_)lcoi1,··l i' c i-)e·v·e ,..,~()' ~~Vj ;..·--· vn--1 D~-- -1 Y.11"'CI" i;.:- -, O':"~':Zo -1-·h--. YIC1' l' c - L b w. J,. .J _._ ,_ · -1 a. u C .o ~-1J iJ r 0 ,,_, l_c 1,:, l,, E- ... ~Uc r 0 , .L .J t .. 1'.J , l1 E> .1. ..:.- S 0 U · 

tion of OctobGr 11, 193-'.± ref ors to HAn Act concerning alc·.:Jholic 
bev·eragesli approvc<l J.Jeccubcr 6 3 19~1;~1. The statu.ts tu which you 
ref c:.r 1H<:1~; .22:.e.§..S2g_ lJeccnbcr §_, 1933. .b::i.ch re sol uti.rJn sh~)uld be 
corrGcted accordingly. 

The concluding section of the rcsoluti~n of Doce~ber 
7, 1933 reads: 

HBE IT FUhTHEH RESOLVED, that no licensed 
places under the o.uthority of this Tcnrvnshif) Co1:c1i ttoe 
shall sell on.credit, sell to defectives or habitu2l 
drunkards or Dinars, use unfair competition, racketeer­
ing, allow prostitution or solicitation, conduct a 
disorderly hou~;c '· a.llov·i cri.uinu.ls therein or dis­
reputable charJ.cter s, allow g.:mbling j slot r:iachine s 
or gaubling devices, enploy o..1iens or YJinors to sell 
er hcmdle liquors, or o.llow practices unduly designed 
to increase the consuu:)tion of alcoholic bcvcrnges. 11 

Let us first consider th2t Jart of the regulation 
vrhich l?ro-vidE;~. that no ~j_censcd _;::;~aces und~~. ciuthori ty of th? 
'I\)wnsh1p C'Juni -ctee shal.L use unfair co:JpL:tJ. -Cl'JYl or rnckc~toering 
or allovv practi.c'2.s designed unduly to j_ncrease the crmsurtt)ticm 
of alcoholic beverages. 

Regulations vvhich :Lu:;_::oso D. duty for viola ti·.)n of which 
a penalty is provided, should define the pr~hibited conduct with 
sufficiont proci~-;i:Jn to ·indicate GX~lctly whs.t l~~o..y or D9.Y not 
be Cione. S) in tho instant case, in e:Jl]::iC'n fc..:.irness tu licensees 
they should b0 able to know in advance vhether any ~roposod 
conduct on their ~art would ar woul~ not bo ~rohibited. Now a 
gcmerul prohibit :Lon of unfcdr con~;cti tiun, racketeering and 
practj_ccs dosi_gncd unduly to increass the c·:m~:;umption ·~)f alcoholic 
bavsrages tells a licensee nothing bGc2use ~t gives hin no sure 
indicaticm of ·what the IJI"~) scribed conduct shall be. Thus, h2 
is put into the positio~ of subjecting his license to rev8cati8n 
by conduct 011 his )O.rt Which he has no V/i.:1..y r)f kD-JWing is 
i)rohioi tcd. Such a regulo. ti on is S1J vague-; anc~~ indcfini te o.s to be 
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no rule at all vvhicl1 renders iupossible, for all ~;ructico.l 
purposes, its cnforcenent. - Instead, and in order t0 be 
legally enforceable, the regulations should indicate the 
specific rcqu:irerJents with which licenseos L!.USt co::aply, the 
pa:r.tJ.cular rules which must be obeyed, the actual conduct which 
is prohlbi ted o Then, the cmly questL)n left open vdll be ono 
of ci_)~.~J..Jliance. Enf,)rcer~1ent will be greatly facili ta tcd o Cf e re 
Downe T ~Jvvnship,, Bulletin- 92, i ten 2., 

The section, t~ that extent and for those rens~ns is 
disa)provedo 

Then there is that part which p:cobJbits upon the liccns8d 
~reDises sales of alcoholic beverages to Llinors, prostitution or 
solicitathm, the c~_mduct of a d:i.sordorly housu, criuinals, dis~ 
reputable characters, gaobling, slot r.io.chines and gnnbling deviccso 

State-wide rules affecting s1).ch uo.ttors wero )r:Jtmlgated 
on October 8 and 11, 1934, affective j_rJL~edlately, boj_ng Rules 1, 
4, 5, 6, 7 and So ·See Bulletin 48, iteLls 1 and 12. 

Hules 1 r0ads~ TYNo licensee; shall sell, serve, c:_oliver 
or t'.1llow, permit or suffer the: service or cJ.cliV(?I'Y ~_)f any t.lc:JholJ.c 
beverago .9 directly ()r ir1dJ..rectly to .rmy person under the age of 
twenty-one (21) years l)r D.llow, l)Orntt ,:n· suffer the c::::insmJ.)tion 
of 8.1coholi.c bovc::ragcs by o.ny such lJlJrscm u~:on the li.censcd 
pre:~d ~~es. 11 

Rule 4 rends~ HNo liccnseu sho.11 all<nv, ~)urni t en· 
suffer in or u:;:1on the licensed :L-Jrf.::r:li:ses any kn,Jwn c:r5.r __ :.i.n:.1ls, 
gangsters, racketeers, ;ick-pockets, swindlers, confidence oen, 
prostitutes, feoale ia~ersonators, or other pers~ns of ill­
repute. n 

Rul(; 5 re.J..ds~ YTNo liconsec shall allow, perr:1i t or 
sutfer in or UJon the licensed pre~ises nny disturbances, brawls, 
or unnecessary n~iscs, n~r allow, ~eroit or suffer the liconsod 
place 0f busines~ to be conducted in such nanner as to becone a 
nuisnncc." 

Rule 6 reads: "No Llccmsoc shall :J.lLniv, suffer ·ye j_)err:iit 
any ·lottery t') be c:mductcd, or nny ticket or ~):J.rticj_~)o.ti"m right 
in any lottery to be sold or offered for s~le, on or about the 
licensed j~)renises. n 

Rule 7 rc~ds: 11 No licensee sha11 engage in ur all()W J 

peroit or suffur any pool-selling, book-oaking or any ~laying for 
nonoy o. t fo..ro, roul0tte, rouge et n,)ir or o.ny unlawful ga::w Dr 
gnnbling of any ~ind, or any device or apJ~ro..tus designed for 
any such ~mr~)ose, :)n or about thC: licensed _._:_;rcL;ises. n 

Rule 8 reads: "No .licensee shall ·~L'Sscss, all:Jw.9 poruit 
or suffer on or about the licensed prcnisos any slot nachine or 
devj.ce in tho nature of o. slot uo.chinc whtch ~~:21y b(; used for the 
~Jurpos e ')f j_)L1ying for r:10ney or othor vnluable tbJng. Yi 

In onch instance, the State-wide rc~ulati~n takes 
prcccdcmcc over all I~llmicij)CLl rules t:) tht.:: -oxtcnt th::;.t thc:H'E; is 
r:my actual C\.)nflict botvveun the two. (Bulle:· tin 43, i tcu 12). 
~fuilc there is no actual conflict botwocn your regulation Qnd the 
State: ru1e s (Bulletin 52, i tei.J 2), yet the Statc: ru.lc:s arl(~ br 0:;i,:1der 
and cc>Vor r.:oro ground and so I rospoctfully sugE_;est tu y:)Ur T'JWn­
ship Conuittee that at their C8nvenionce they auond their rulo in 
these respects to read identically with tho State rules. This not 
only will preclude lJOssiblo legal coL~lJlioatt.ms aris1n£ fron 



BULLETIN NUMBE~ 98. 

differences in language and nuke for Lore effective cnforceuont, 
. but J.1.::;o will ~Lfford to y.Jur :'..mnicij)?clity the tnciclcmtal bc~nofi ts 
set f~rth at length in the discussion of the prableu contiined 
in Bullct1.n 5~~, i telJ 2 o The cooIJera tLJn uf yrmr T-)wnshi) 
C8rrJittee will be greatly np)rociated. Your )rohibiti~n Jf 
sales :m cr0d.:Lt o.nd sales to dofoctivcs 2nc'. habitual drw1lmrds nay 
them be added. Your prohibiti.::m of the envloynent by retrd.l 
licensees of aliens 0r oinors to sell or handle liquors had bettor 
be entirely onitted because it deals with a uatter contr8lled by 
statute and .2s tQ which definito rulos ancl regu1n.tj_•:.m.s have al-
r0ady been i·n· Jr.mlga tc:d o See Bulletin 82, itc:u 10. 

Very truly y~urs, 

D. FREDERICK BURNETT 
C o:.iui s s iono r 

6 0 LICENSES - l:luTOMNrIC SOSPENSION - PCJvJLflJ) JiND PHOCEDUHE OF 
ISSUING i~OTHOHITY AFTEh ,.:1.0TOIJIATIC SOS.PENSION UPON CONVICTION 
OF LICENSEL FOR A VIOLATION OF THE CONTROL ACT. 

Novoobor 27, 1935. 

Yusterday, Novcu.bor 26th_, 1935_, the BJard. ;if 
CounisEiioners of the C1ty :Jf Pass~.ic received a cu~:.:.Lun_J.cati·yn 
froD CJncissioner Burnett c~ncerning the QUt8nntic sus~cns1Jn 
of Abro.hai~ Morris. 

T0day, Noveuber 27th, 1935, Mr. Joseph Feld, advises 
r.10 that an o.p:;~:"Jlication was uadc tc C::;LL·5ssirJnc:;r Whi.tehead to 
have the.: Bot:,rc~ c· .. msidor the duration ·Jf the suntunco, which 
tho B'.)ard of C·X1Lli.ssionors ()f thE~ City of Po.ss[.dc ·would 
rec on~1cnd. 

T~ dato, we have not hQd 3 case 0f this charnctor 
for th0 consider2tion of tho Board. Will y:u vleasc, therefore, 
advise ne sr) that I can in turn aciv:lsc the .J]:Jard_, whether ~,'JC 
have a right, in apcordQnce with tho statute, to dcnl with this 
probler..:, and if SC), to what extent o 

Mny wo have your i~cedi~te ~dvice on tho subject as 
we desire t0 be heard next Tuesday, Dcceojer 3rd, which is 
the regular ::1e:c:th1g .Jf the R)a.rd of Cuur:iss5.·_.:ncr;3., 

Dear Sir:-

rlc! 0 ~~l.:~ct1~·L11 ,V v~ur· 0 
'-1 lJ ,, -' A. L J...,1 J •. . .::J !) 

J-C)SEPH J. WLJ.NBEHGEH 
City Courisc~l 

I hav8 your letter of Nove~bor 27th. 
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c ~:.0·:--1· on 82 (P L 1935 ,.... 95.::1 ) r r "Vl
0 

1•1 e· s ·f'·--·r tt-ic:i 0 c: ..... 1..1 ,_, - • Q - L ' ........ • h.I ± l) _,. ._, ~ ~ l,_1 .L_ .,. 

autooatic sus)onsion of a liconso upon conviction of tho licensee 
for violati·)n of the Act c Undor tho OXj):r.,css tt.:rr.is ·~Jf this socticm 
h 1 •• ~ . :i - -. ::. .. d . - n· b tl,., · " •· C' • • ..... ti- .-. · · . t Y' t · · ... (\ -- k -~ .... r c• 0 --1 . .:i _ ,_)VJCvcr, 1)r')Cec: _lllt::iS y u.e l.::>,:.iUlDg G<.u ih:Il.., ~) r ~.,v .. ..'. e .__,, _ .. JU..:>.i: .. cnu. 
the license arc not barred by the autonatic sus;cnsiono Consc­
qui:mtly, o. cunicipal is suing o..uthori ty nay, even after th~ 
statut0ry aut~oatic suspension has taken 0£fect, institute revoca­
tion Jrocuedings and conduct a hearing un the charges ~referred • 
. h .. t the ternlnation of the hcaring.9 the issuing auth:Jrity r.10.y 
enter an order of revocation 0r suspensiono Any order of revuca~ 
tion takes full effect in accordcmcc l"Ii th its terDs. Any order 
of suspensi.::m for a ~.Jeri'.)(~ l.ess than the balcmco of the tern 
of the licensq will not supersede the statutory uutooatic sus-
1xmsion. It will,, hovmvcr, indicate the dctcrui.no.ti")n ~)f th(~ 
issuing o.uth .. ;.rity as t!J v1hat constitutes re::::..scmable imnishue:nt, 
under all·'. •)f the circuustanccs J,)rc~scntcd j_n the po.rticulor c:iso 
and will be 'Jf' significance in the 0vent any a11)lic2,ti m is 
thereafter 'uadc to the c,:muissioner for c. lifting of the auLmatic 
suspension JUrsu~nt to the Act and the enclosed rulings (Bulletin 
-'124 Itnn -111 ~ Bule-c'·-1· n ~l-ql ItP-- 1 .i.9 O;\ 1 r - , """-' n - J . - 1, ..., - - , - .., L~ 7/:.L: D 

Very truly yours, 

D. FREDERICK .BURN~TT 
Counissioner 

By: Nath2n L. Jacobs, 
Chief Deputy Cu:Juissiorwr 

and Counsel 

7. RTJLES CONCEHNING THE SIZE OF CONTAINEHS OF ALCOHOLIC BEVEHAGES -
APPLICATION TO SLOE GIN CORDIALS AND FRUIT GIN CORDIALS -
MAY NOT BE SOLD IN CONTil.INEHS OF LESS THAN EIGHT OUNCES. 

Gentlenen: 

We aro in recei1Yt of your letter of Noveubcr 8th, 
together with Public Notice pertaining to. the size of containers 
as published by y~ur Departuont on June 17, 1934 (Bulletin 36, 
Iten 5). 

We _.note in this latter bulletin wherein you state 
that the New Jersey rules wero drawn Uj) in order tu cunf'Jro 
~) Q .,. .. '.UCh r:')S ., ' .. ~. c::: 0 J. 1-Jl(:'. ·"'·-i +-h tn1 

i.:) I"'GJC ·-)n·t -r:;-. ·\ c· r -('U-1 l. ll'Y 1· Prtri i· r·1i· D '" ._,_ ._, 1 •. , ..1. Ci. "- J "' ,_, .._; • I .. ~ J + u v , i;_;. _ 1' • 1-i c • .ti. o - . J. b J .~ c..;. . g 
to standards ,:Jf fill. With this in :~.lncl.? -vve believe that the 
s:J.le of :Jur OLD "IVIR. BOSTONH OHANG:t; GIN u.nd SIJOE GIN in c~m­
tainers of 3 ounces should be }eroittcd in y~ur State. 

Prior to tho Schoch tor d.ecisi,)n !l the F. A .. C. Ji. ~Tublishecl. 
regulo.ti.ons as of May 13, 1935 and u.nder Class 6, headed "CorC::.ial~.; 
and Liqueur~ 11 , section (b), the.following definition was stated: 

ns1oe gin cordial or liqueur is a cordial or liqueur 
with the r.Jain characteristic flavoring d.eri ved frot1 
sloe ~)err i.e s. n 

Under section YY(c), Fruit gins, such as Pinenp)lc 
gin, Orange ein, ~ranberry gin, and Dtrawberry .gin, are 
cordials or liqueurs in ·which the no.in cho.rG.cteristtc flavor 
is derived in whole directly fro::i the respective fruit, o.ncl 
includos uixturos co~J)osed wholly of ono kinJ. .. .-d such lj_queurs 
or corcUals, o.nd shall be dosigna tcd as n cor(J.io.ls n ·Jr n liqueurs. n 
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Thoref~ro in view of this ruling and in view ~r the 
fnct that our Sloe ~in ~nd Oran~o Gin arc pru~ucod the s~~e ~s 
D.ny coi-'d:i.o.l, v:e feel tho..t 3. docisJun shuuld be: ho.nc~ed d.:wm in 
our favor s:) as t;:J ;)erni t th0 salu c,f these i.tfLiS in 
containers loss than 8 ounces. 

Bun Burk, Inc~, 
Bostun, M2ssachusetts. 

Gen tl er10n: 

Very truly yuurs, 

BEN BUHK, INC(HWOHii.TBD 

Noveriber 29, 19350 

The Federal Alcohol Adninistration's rc3ulati0ns, 
rol2.tin2; tG standards ')f iclentity for d1stil10d :3)iri ts, i_Jrunul-. 
gated March 15, 19ZS5, defined Hcordj_alsn o.nd HliqU:curs" o.s 
Ylproducts :)bta.ined by nixing or· ro-distillins neutral .s~Jirits, 
brandy, gin or other distilled spirits with or over JUro juices 
fron fruits, floVJ(;rs, )lants} or ether natural flavoring 
no..terL~~ls, or Yd th extracts derived fror·: 1nf'usions, ~)Grcolati·)ns 
or r.mcer::i.tions of such L!a terinls :i [.mu tD vvhich sµ.g~1r. :Jr dextrc!se 
0 Y• b ·"' t1~1 ha,rc.:1 t)e Al1 '-' 0 11 ·::,(i J. 11 fjn '.J •·1 :"1l1nt 'l'l,. .. i i·· l·-:> 0 '-' t}1~· YJ. "-~-bol b-v~ ·r.rn J

0 

0h t .J.. ~..) V \:,,. ..- -...(... .... \....\. C, V~ _..... '....!. ~ .... .L.._. l. •., J - ........, t:J ~ -i... U ..... k.J ~ /::J , t/ \iv'-' ... b.1..J. 

of tho finished )roduct. n "Sl,Je gi.n cordial or J..tqueur" is 
defined as a "cordial or liqueur with the uain characteristic 
flavci:r.ing derived fruG sloe berricsn. 

The foregoing definitions are carried ~ver into the 
Distilled Spirits Misbranding rtegulntions }roposcd by the 
Federal nlc0hol Adninistratiana This Le)artucnt contGD~l~tes 
the cidoJtion of the Federal Alcohol ~d:jinistration 1 s Misbranding 
Regula~.i:.:i~1s. D.~ter t~~ir prcir.mlg~.lt~ono In tho :Jcuntiue;, the~ J.JrO­
posc~ Gef1n1t1~ns will bo ncccptoao 

.t\ccor:.1ingly, it is the Ccnuissioner' s rulinb that sloe 
gin cordials an~ fruit gin corCiuls, within the terus of the 
definiti~ns contained in the regulatians )repose~ by the Federal 
Alcohol Adoinistrati0n and relating t8 Distilled Spirits 
Misbranding~ uay be sold in contninors of not loss than one­
half pint of c::ight (8) fluid ounces -~mrsuant to the rules con­
cerning the size ~f containers of alcoh0lic beverages (Bulletin 
='~36 It.::·~· ::!1i::;) 1 / y I;;; l.1 II ._, • , 

Very truly yours, 

D. FREDERICK BURNETT, 
C'JUu.i s s ioncr 

By: Nµthan L. Jacobs, 
Chic;f lJe;mty CouL:1ssj.onor 

ancl Counsel 
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8. LICENSES - ADTOMATIC SUSPENSION - EFFECT OF SUSPENSION BY 
ISSUING AUTHORITY FOR A PEIUOb LESS THAN THAT RE~UI.RED BY 
THE STATUTORY AUTOMATIC SUSPENSION. 

Mr. A! D. Bolton, 
City Clerk,· 
Pa.ssc;:i.ic, N, c:.T 

Dear. Mr. Bolton: 

December 5, 1935~ 

I have your_ letter of Decem.ber 4, 19.35 o 

It is noted that at ~ regula~ meeting of the Board 
of Commissioners held on Lee ember 3, 1935, it vms determined 
that the license of Abraham H!' IVlorrj_s, 150 - 3rd Street, 
Passaic, N. J ., , be suspended from November 26 to December· 5, 
1935, a pe~iod of ten daysQ · 

· . For your f"ile·s I am enclosing copy of the· ietter 
to. Joseph J·. Weinberger, your City Counsel (Bulletin 98, I tern. 
6)0 You will note therefrom that the automatic statutory 
suspension against this licensee until the end of the license 
term on June~ 30th next is still in full force and effect not­
withstanding. the ten day suspension by your Boardc Hence, 
unless lifted by the State Commissioner for good cause· shown, 
his license stands suspended until June 30th next. 

Very truly yours, 

Do FHEDEHICK BURNE~T 
Commissioner 

By: Jerome Ba McKenna, 
Attorneyo 

9. RULES CONCERNING JHE SIZE OF CON7AINERS OF ALCOHOLIC BEVERAGES -
APPLICATION TO BRANDY. 

WHOLESALE .LICENSEES - FOREIGN DEALERS MAY SHIP ALCOHOLIC 
BEVERAGES 110 LICENSED Vv1iOLBSALERS AND MANUFACTURERS THROUGH 
LICENSED THiJ~SPOHTEHS PROVIDED NO SOLICITATION OH SALES 
WITHIN THIS STATE HAS TAKEN PLACE BO'r- IViAY NOT MA.KE DHOP 
SHIPMENTS DIRECT TO RETAILERSa 

December 2, 1935. 

Gentlemen~ 

In roference to your recent bulletin regarding sale 
of whiskey in half ~pint containers doc;s this apply as well 
to half-pints of Brandy'? 

Also are we permitted to order goods from. out of 
state manufacturers for drop shipment direct to our· customers 
or is it necessary for this merchandise to.go through our 
warehouse first? 

Yours truly,_ 

GREENSPAN BROS. COQ 
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Greenspan Bros. Coo, 
Porth Amboy, N. J 

Gentlemen~ 

December 7, 19350 

I have your letter of Decombsr 2nd. 

The rules concerning the size of containers of alcoholic 
bC>vorages promulgated on June 17, 19~54 (BulJ.eti.n 1/~56, item 5) pro­
vided that the mj_nimum standard of fill for 11dist111od spirltsH 
shall be one-tenth (1/10) gallon (somutir.nes known as o. half-fifth 
or four-fifth pint). The defini U.on of 11 dj_stillod ~--;piri tsn as 
therein sot forth in paragraph 1 (b) 1ncludcs 11 ethyl alcohol, 
hydrated oxjdc of ethyl, spirits of vdnc, v.:hi.skoy, rum, gin and 
other distilled spirits for bovoragu use, including all dilutions 
and mixturc:s thereofH o It cxp:cussly \.:'~.xeludcs cordinl~::, liqueurs_, 
cocktnils, gin fizz8s and similar alcoholic bevorngos, as to 
which the minimrm1 standard of fill w.:1s proscribud to bt:: eight (8) 
ounces. Nor was it intended to include brandy and Holland sin 
as to which the? minimum standard of fill vvas pro~3cribud to be throe. 
fourths pinto 

Rule #4 of tho rules concerning the sizG of contGinors 
of alcoholj.c bev2ragcs, promulgo.ted on Novc:n1bcr 25, 1935, and 
taking effect on January 1, 1936, prohibits possession or s~lo of 
whiskc:y and other distil.led spirits, as dcf1ned in BuJ.1(-:;tin if36, 
itom 5, in containers of loss than onG-tcnth (1/10) gallon, except 
that consumption ).icm1~3oc.s may possc-:s.s and sell .c~lcoho.li.c beverages 
in containers of not more than tw)(2) ounces for consumption on 
the licensed promises. This rulo does not refor to cordi2ls, 
liqueurs, cocktsj_ls, gi.n fizzes and :::>imilo.r alcoholtc bovoragc;s, 
nor does it refer to brandy and Hollnnd gino As heretofore, cor­
dials, liqueurs, cocktails, gin fizzos, champagnes and bottled 
highbe.lls may be sold by manufacture~'S and wholesalers to 
licensees for resale for consumption off the licsnsed pr~miscs in 
containers of not less than eight (8) fluid ounces and br~ndy 
and Holland gin may be sold for .such resale in containC:rs of not 
less than thrc2-fourths pint snd all such beverages miy be sold 
in ccmtainers of any size to con.sumption 1iccnsucs for rosalc for 
consumption on thl=: licensed prcrn].ses o 

The Commissioner 1 :3 rogula tions pr·ohibit absolutely tho 
solicitation or sale of alcoholic beverages within this State by 
foreign dealers not licensed in New Jersey. Shipments may bo 
made, however, by such foreign dGalers to Nuw Jersey licensed 
wholesalers E.nd manufacturers, through licensed tre.nsportcrs, 
provided no solicitation or salo within this State h~s taken 
place& Such foreign dealers may not deal, directly or in­
directly, with New Jersey retailers and in order to effectuate 
this restriction, tho Commission8r has ruled that shipments may 
not.be made from such foreign dealers directly to New J0rs0y re­
tailers even vvhere the alcoholic bevur&.ges were ori.ginally :~mr-­
chased by a licensed New Jorsey 1,vholoso.lero 

Very truly yours, 

D. FREDERICK BUHNETT 
Commissioner 

By: Nnth2n L. Jacobs, 
Chief Deputy Commissioner 

o.nd Counselo 
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LICENSES·· - AUTOMATIC SUSPENSION - WHEN AND TO WHAT EXTENT 
LIFTED BY STATE COMMISSIONER FOR GOOD CAUSE SHOWN ..... HEREIN OF 
BOOTLEG LIC:tUOR AND PENALTIES UP.ON LIGENSEES •. 

- ~ - -·· - ·-: -X 

In the Matter of the Petition 

-of-

ABRAHAM H. MORRIS, to Lift 
Suspensi?n of Licenseo 

- ..,.. ·- -X 

BY THE COMl\JUSSIONER~ 

ON PETITION 

CONCLUSIONS 

It appears fro~ S~aff Reports that on July 9, 1935, 
Investigators P~lmieri and Grover entered the licensed prcmiseB 
at 3: 00 p 0 l\110 to m::i.ko an insi.Jection; that they requested the 

·bartender to ~llow them to inspect two room~ in the rear; that 
he .refused, saying that he did not have a key; that half an 
hour later, the licensee appeared and taking,the key from behind 
the bar oponed tho doors; that in a trunk was discovsrcd a jug 
of alcohol, a bottle of burnt sugar, a hyd~omcter and gauge, 
a funnel and a pint bottle labeled "Contents not for beverage 
purposes, imitation ginr1 ; that the l~censec pleaded with tho 
investigators to give him a break; that in a written st~tement, 

·~ he admitted purchasing the alcohol to make whiskey which he sold 
over the bar fo~ ten cents a drink; that he paid $2~75 a gallon 
for the (·~lcohol (the minimum legi timnto price· of which. i$." ~~4.t.17 
per gallon). 

This matter was transmitted to the Board ~f Commi&sionerf 
of the City· of Passaic, rcvocD. tion proceedings wer~ .. tns_ti tuted .. , 
hearing held aqd decision reserved pending the outc6me of the $ 

criminal case on the same facts then pcnding_in the County Court .. 
Later on November 18th, tho licens~e-pleaded non-vult to an · 
indicfment charging him with possession of illicit altoholic 
beverages and.he was. fined $100.00. 

P. L .. 1935, c. 254, provides~ 

ttUpon conviction of violation o~ any of. tho 
provisions of the act .•.•• any license neld at 
the timo of said conviction pursuant to said net by 
the person convicted. • . \. . shall. suspend_ autom.:i ttcal­
.ly· and without notice. ·. . • . the suspension. • ~ .. 0 

shall contin'U2_ for the balance of the term of the 
license. unless-.'tha commissioner, in his discretion, 
and .for -'good cause shovm, shall otherwise order a 0 • 

(control iict .neprint, P~3ction ~tB?.) .-'. · 

~he liconse was thercforc~_nutomaticnlly-suspe~ded 
by this conviction until the end of the license poriod, viz.: 

" 



BULLETIN NUl'iiBEH 98 o 

June z;o; 19DG. 

.. On December 3rd,· tho Paosaic Board of Commiss:tone:rs,, 
having theretofore reserved decision as aforesaid, suspended 
the license from November 26th to and including Deccn1ber 5th 
1935. 

This ten day suspension, being for n less period than 
the automatj_c stntutory suspension, was :merely advj_sor;:/o 
He~ Wein]2ergor, Bulletin .98, I tera 6 e 

The petitioner now prays that tho statutory automatic 
suspension be lifted. 

It nppcirs that this is his first offenseo The Passni 
Ci t:y; Commissioners certify that the D.pplicnnt h.:,s born(:; a g,J·od 
rcputatiori for honesty et.nd integrity; that he hct.s no record vdth 
the pol~cc authorities and they boliove he hns learned his· 
lossono 

This petition being tho first of its k~~, r~quircs · 
the 8St~blishment·of a fair and uniform policy pursuant to 
which the discretion vested in the State Comr:iissioner to lift 
the ·automs.tic suspension in proper ca:?0S is to be oxercisod .• 

The lic'Cmsee hCts been found . guilty of buying and 
sclli:n6 bootleg liquor. His acti(;m doprivod both the Sto.te 
and the F0derc:1 Govc:rnment of neoded rovenu&. · His net ion. 
was unfo.ir to his cust01~1ers, who relied and h:Jd a ribht tc 
rely that he was dispensing legitimate iiquor without worry 
lost it be Hcracked1i frorJ poisuncd denaturantso His actJ.cm 
was unfair to his hune st com1Jeti tors, who seek t~) eke out n 
livelihood on the small profits of sale of logitimatc liquor 
and wl10 .simply cnn' t compete with those who. dispGr1se: bootleg 
stuff whj.ch wholly· evades the 1500% o.d valo..!:Qg t;:ix vrhieh is 
paid by the legi titnto industry for the supp.Jrt of government. 
His acti 1:m undermines the basic i::rinciple of Hcpoo.1, wh.ich 
porE1i ts the sale of logi tima te alcoh ... ;ilic be:vcrar;es .? ~.nd, ns 
a nocessary c.~rn.s(_:quence .9 outlmvs all bootleg liquor. The 
declared objective of tho Alcoholic Bovoragu ContrJl ~ct is 
tot~liminato the rack0t0cr and bootlcgg0r".0 

A penalty neasurod in money, such o.s a f:Lne ,. r:1orcly 
deprives the cheating license8 of a part of his ill-gotten 
gains. He keeps the rest for hinself. Fines arc rath0r 
impotont to cro.dicilte: conmercial vlola t].ons o Ii.side i~r~:1~1 
jail sentences, for which the bootlegger D.nd.. hJs accessories 
have an understandable dislikb, revocation and consequent dis­
barucnt for two years would soera th0 a~proprintc civil }unish­
rnont for this kind of offonsoo A person licensed to sGll·· 
legitir.1ate ·boveragcs and hold out tiJ the public as w0rthy of 
confidence, 9r:)Vos himself unworthy whon ho pc:;.lus ,Jff bootleg 
liqw)r UP'JD the credulous c0nsU:Der. _ I ho.vc no sympathy for 
hin bcco.uso his·· act is deliberately wroneful fr;JLl. ths cmtsoto 
It is rh·Jt o. ca so of o. technical or unwi.t ting viols. tion" ,Jr a 
possible mistake. . · 

I UQ -infornod, however, that this lic0nscc opor&tcd 
only on a snall scaleo Ho took a chnnco nnd was caught. Hu 
frankly adDitted his guilt. It is his first offense. The 
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local Board recommended clemency o They believe he ha~; learned 
his. lesson. Punishment, while measured in term~3 of past 
performance, should be applied for its future deterrent effecto 
Taking i.nto consideration that this is a case of first impression, 
and glving due weight to the recon~mendation of the local Board, 
I shall for the time bein~, fix a minimum of thirty daysv 
suspension on this kind of caseo If I err, it is on the side of 
mercy2 If this does not suffice to wipe out the sale of bootleg 
liquor· in licensed places, the minimum period hereby hnposed 
will be increased and the full deterrent forces of the law 
applied as experience requiteso 

The petition to lift the statutory automatic sus­
pension will be granted effective December 26, 1955~ 

Until then, the license stands suspended. 

An order will b8 entered accordingly. 

DQ FREDERICK BURNETT 
Commis ~~iont3r 

Dated: December 7th, 1935 .. 

llo LICENSES - PROCEDURE WHEN LICENSEE VACATBb LIC1NSED PREMISES -
REBATES, THANSFERS AND RE-LICENSINGo 

Dear Sir~ 

On June 30 a Pl unary R.utail Consumption License v.ras 
-~,· granted to ClarcncG H. Vescolius for the Hackettstown Inn. 

Yesterday, the 19, he vacated th8 premises without giving 
notice of his intention to do soo Did this void his license 
or can he ask for a rebate or transfer to some other person? 

Kindly let me know at once what th(; proper pro­
cedure in this case is as there is another party that would 
liko to take over this pJ.ace. 

Yours very truly, 

Ao G .. Bo8ttiger 
Tovm Clc::rk 

December 9th, 1935. 

Arthur C .. Boettigcr, Town Clerk, 
Hackettstown, 
New Jerseyo 

Dear Sir~ 

Tho fact that ~ro Vescclius vacated these prem­
ises without giving notice of his intention to do so does 
not void the licanseo If a licensee's interost in tho li­
censed premises ceasos, he may apply for transfer of the 
license to a different place of busirn~ss under l=>cction B3 
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of 'the Control Act, but in the absence of such transfer, 
the;_ li.cense would not enable ldm to opE:!rate therc·under--
a t least whilo he has no inter<~st in the licensed premises. 
(Se0 Bulletin 48, item 8). It follows, therefore, that if 
application for a transfer of licenso is permitted, .so al­
so wouJ.d D.pplica tion for voluntary surrender of his license 
under 0e·ction 28 be allowed and refund of the portion of tho 
license foo due him madea 

However, regardle$S of the fact that Mr. Vcscel­
ius holds a license for the permisos in question, this li­
censG is not effective so long as he hc:.s no interest in thn 
lieensc:d premises o Therefore, your municipal issuing author­
ity may entertain application for a license for these prem­
ises, if it is proven to thsir satisfaction that the appli-­
cant has a sufficient interest in the premises to support 
his application. Then tho issuing authority will be justi­
fied in issuing such liconse, if the applicant is otherwise 
qualifiedo 

Very truly yours, 

Do FREDERICK B'fJHNETT 
Cornmj_ssioner 

By: Erwin Bo Hock, 
Deputy Commissioner 

l2o MUNICIPAL ORDINANCES ~ SUNDAY SALES - MAY BE CONTROLLBD BY 
LOCAL RESOLUTION OR ORDINANCE UNLESS REYERENDUM SUPERSEDESo 

November 25, 19350 

Dear Sir~ 

We have received your letter dated November 22nd, 
with a communication addro~1sed_ to you from Frank Lario, 
Esquire, and your reply thereto of Novemb0r 22nd. 

Under Chapter 257 of the Laws, 1935, Section 37, 
page 812, it provides that the governing body may by resolution 
limit the number of licenses, prohibiting the; s.:;.le on Sunday, 
and subject to your approval, regulate the conduct of the 
business o Tlien follows other provtsions which have to be 
adopted b.y ordinance and not by resolutlon. 

Thore ts a :·urthor provj_sion 1n the act that on peti­
tion a referendum can be had as to Sunday selling and as to the 
hours of saleo 

Two or three questions h2vc arisen under the statute 
and under your letter, about which we: would like to have; your 
adviceo First, let us assume as at present the Cornmissi.oners 
ho.vc not made, and do not rnako any rule at all as to Sunday 
selling permissive or prohibitive; in other words, they take 
no action a In order to permit 0 rn1d2y selli.ng in CJ.mden, does 
it then become necessary for the saloon keepers to file a peti­
tion and have o. referendum? To put j_t in another way - while 
tho Commissioners may prohibit, can they on the other hand 
sanction Sunday sellj_ng vd.thout a referendum? 



/ J 
BULLETIN NUMBER 980 Sheet //16. 

In the second place, if tho Commissioners, without a 
referc-jndum can fix the hours of so.le, for any d,:;~y, docs this 
not nwar}. thsy cnn also fix the hours of ~>:::.lle for Sunday 1.vi thout 
a rc:f ersndum? 

In the third placo, we understand the Alcoholic Board 
can make no regulations of any kind, but that the~ governing body 
may prc~scribc the ~"ulcs and regul2t1ons which havu to do vd.th 
sale~ of liquor on 0undays, unless thoro is sorn.2 pro-.:.1j ~3ion 1n the 
act vvb.1_ch v:ould provide another method. If the only other method 
is by referendum, them by vrhat authority co.n the Commissioners 
me..kG any rcgulatj_ons as to Sundo.y selling of a permissive 
character? 0.f course, thc;y have a right to prohibit; which 
right is distinctly given by the 1935 Acto 

Meyer Lo Sakin, Esq., 
Assistant City Counsel 
Camden, N(3YJ J ers8y 

Dear Sj_r~ 

Very truly yours, 

Meyo~e L. ~:)akin 
Assistant City Counsel 

December 9, 19~5o 

I have before me your letter of November 25th. 

You ask, assuming that the Board of Commissioners has 
taken no action vv"ith rospect to Sunday sales, if i.t is necessary 
in order to permit Sunday sales first to hold a referendum or 
if the Board of Commissioners may pcrmlt Sundo.y sales without 
a rc;ferendum having bc:en held a The o.nswer, assuming th~1 t no 
previous action has been taken, is that it is not necessary in 
order to pormi t 0undo.y sales, first to hold n refere:nd1.uno The 
Statute, Section 37, confers upon the governing body of e~ch 
municipo..lity the power to limit in the first instance, by 
resolution or ordin.2nce, the hours betvreen which the sale of 
alcoholic beverages at retail may be made. Such regulations 
and their enforcement are prim2rily:and properly the function 
of the loca1 authorities for tho subject is n matter chiefly of 
local concerno If the Board of Commissioners takes no action to 
restrict or to prohibit Sunday sales, such solos in Camden would 
be unrestra.incd because thcn·c:) is nothing presently in the statute 
or in State regulations providing to tho contrary. 

But according to my records bection 5 of the ordinance 
to fix liCGnse fe8S, to regulate tho sc~lo and distribution of 
alcoholic beverages and to provide penalties for violations 
therc;of which ·was adopted by your Board of Commissi.oners on 
December 27, 1934 provides so far as sales on Sundays arc 
concerned that 11 No alcoholic boverage shall be sold, served. or 
delivered nor shall any licensee suffer or permit the sale, 
service or delivery of any nlcoholic beverage upon the licensed 
premises, directly or indirectly,o•o••betwe0n 2 A. M. on any 
Sundo..y and 7 A. M. of th8 following Monday; •ooo~n The Board 
of ComLissioners may, however, nlter, amend or reps~l this 
regulation by ordinance (b0causo it was adopted by ordinance) 
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as in 1ts judgment the requirenents of the local situation 
demand~ The Board may by auendment remove all restrictions 

. as to ~mles on Sunday or_ permit sales only between specified 
hours or prohibit the retail sale of alcoholic beverages on 
Sundays entirelyo 

If a referendum is held with respect to Sm1day sales 
pursuant to Sections 44 or 44A (C. 254, Po Lo 1935) of the Act, 
it will supersede any regulations previously established by 
ordinance and will continue in effect until. abrogated by some 
referendum in the futureQ 

You also ask,, assuming that the 'Board of Cr)rnr:.ds,sioners 
may fix hours of sale on weekdays without a referendum h:.:i.ving 
been held, if it may not also fix the hours of sale un Sundays 
without such a r·cferend.um. The answer is i.n the affirmative for 
the reasons stated above. The Act does not distinguish between 
wee~d~1ys and Sun~ays, in. the, aut:t:io~"i ty VJhich it confers upon 
munic:Lpal governing oodie s -co lrnu t hours of sale. 

And lastly you ask, granting that the Board of 
Commissioners ho.s tho authority to prohibit the sale of alcoholic 
bevero.ges on Sundays, by ·what authority otherwise than by 
referondum the Board of Co1:@issioners may perm'i t sales on Sundays~ 
As was said above, if the Board does not rostrict or prohibit 
Sunday sales, such sales would bo unrestrained becauso the 
statute imposes no such regulations and there are no State 
rules which would control to dateo 

Very truly yours, 
D. Frederick Burnett 

Commissioner 

,_~3. MUNICIPAL ORDINANCES - SUPERSEDING EFFECT OF CONTROL ACT UPON 
EARLIER ORDINANCES WHICH UPON REPEAL MAY HAVE AFFECTED AJ_,COHOLIC 
BEVEHAGESo 

MUNICIPAL ORDINANCES - LICENSING POWER - NOT DELEGABLE. 

Ralph Weed 
Borough Clerk 
Mount Ephraim~ New Jersey 

Dear Sir~ 

December 9, 1935e 

I have before me for consideration an ordinance and 
two resolutions adoptod by your Borough Council: 

lQ An Ordinance to license and regulate restaurants o.nd aafes 
wherein soft drinks, near be ors, and gener.al bever3.ges 
are sold or served, dance halls, inns,, taverns, hotels.2 

road houses, and public houses,, pool rooms, billiard 
parlors and bov:ling alleys, fixing fees therefor a.ncl 
penalties for the violation thereof, adopted February 
7;i 1927. 

2. A re solution dated J'une 10, 1935, fixing plenary rotail 
consumption, distribution and ·club license fees and 
regulating the sale and distribution of alcoholic 
bEwerage s i' 
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3 o .A resolution d-~ted June 10 9 -1935, giving Ralph Weed, the 
_ · Boro11gh Clerk, the a:uthori ty. to issue licenses during the 

year cor.1rJencing J~muary 1st and ending December ;51, 1935 O· 

Although at the time of its adoption the ordinance of 
February 7, 1927 did not contenpla te licensing or -~egulating 
th~ sale of alcoholic beverages, such sale being at that tirae 
proscribed by Federal Law, upon repeal, by virtue of its genera~ 
terms,. the question would nat_urally arise ns to whether or not 
alcoholic beverage~ fell within its general scopeo I believe 
that so far as the ordinance could have beon concerned with the 
sale of alcoholic beverages it became a nullity_ on Decenber 6, 
19o3 because of the cor:J.prehensive scheno of control adopted in 
the l.at·er State Act which becnr:10 affective on that date.. See 
,B.Q_Qho Vo Jors.ey City3 (~ON·. J. L. 2Q7 (Sup. Ct., 1878). Hence, 
I au not considering the _ordinance for approvalo I suggest that 
tha Council amend the ordinance so as to exclude'th~refron any 
expressed or ir:iplied encroach1:10nt upon the· subjt:~ct of alcoholiQ 
b6verage~ (re Poopton Lakos, Bulletin 64~ item 3) and then, if 

· the Counctl _chooses, nake the r.iatters which nay novv deal 'rd th 
alc0h6lic beverages the subject of a separate alcoholic beverage 
ordinance or res.elution~ When so a.·oing bear in tiind that the 
February 7, 1927 ordinance would grant lj_cense~ to run for the 
calendar year while licenses issued ·pursuant to the Alcoholic 
Beverage Contr.01 Act expire on eti.ch June ·30th, the ·end of ·the 
fiscal year~. Also, that tho ordinance would fix fees in differ~ 
ent ar:1ounts depending upon the nature of the business to be 
conducted in conjunction with the sale of the beveragc;s while, 
m1 the other hand, tho act $pecifies tho particular types of . 
lic(mses which m1y be issued, the· privileges" each· would confer, 
and the E1inirmn and naxirmu lini ts between which the fc8 s :t.1u.st 
be fixed. Furthen:iore, that the license· fee ·provided for in 
the Act is the only one which no.y be.inposed upon the sale,of' 
alcoholic beverages. You cannot· charge for an alcoholic 

1 

beverage license via other ordinance or resoluti0n in excess 
of that allowed by the statuteo 

The second resolution of June 10, 1935 purports to 
confer up·.Jn the Borough Clerk for the year 1935 the authority 
to issue license_s in cor1plinnce-' vvi th the Alcoholic Beverage 
Control Acto If all that this oenns is that the Borough 
Clerk is to perform tho·ninisterial duties of signing and 
delivering lie.ens es after the Borough Council, sitting as the 
governing body, has. specifically ~djudicated in euch individual 
instanc~ that they should be issued, wbll and goodo If it is 
neant to delegate to or confer upon the Glerk the power to 
decide whether or not par.ticular licenses shD.11 be issued, i·t 
is- not valid o It is not clear fron the resolution which vvas 
i_ntended. Consequently, as worded, it cani1ot be approvE.-;d o 

The statute, Sectiori 18, oakes the administration 
of the issuance of all r_etai1 lie en sos, other tt~an retail 
transi.t, the duty of the. governing body of each r;:1unicipali ty 
exc-ept in such case.s where it has been derega ted to a · 
Municipal Board-of Alcoholic Bevurage Control duly created 
pursuant to the Act·o · While- there is no objection to the 
Borough Cour1cil designating the Clerk as its agent tci sign 
and deliver, licens8s in, its behalf, no right exists to delegate 
the function of-issuing licenses otherwise than to tho extent 
expressly inentioned. As the Borough of Mt., Ephrain ha.s no 
Municipal Board, ,it follows that licenses uay be issued only 
upon the.·affirmativo vote of the Borough Council. 
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Therefore, I cordially suggest that the resolution 
be arnended rrnrely to confer upon the Borough Clerk the duty 
of signing and delivering licenses after they have been ex­
pro ssly approved and ordered issued by the Borough Councilm 

Moreover, if any licenses have in fact been issued by 
the Clerk without having boen expressly authorj_zed by the Borough 
Councl.l, it follows that all such lice:(1ses were ioproi)erly issuccL 
Hence to the extent that they uay be now in force and effect;i 
they should be submitted at .once to the Borough Council in order 
that their issuance be either ratified or reconsidered, as the 
governing body in each instance may decide. See re Guttenberg, 
Bulletin 66, iten 8, Cf o re Hackensack, Bulletin 03, ito~ 10~ 

Very truly yours, 

Do FREDERICK BURNETT 
Car.missioner 

14. MUNICIPAL EXCISE BOAHD ~- POWERS EXTEND ONLY TO THE ADMINIS11RATION 
OF THE ISSUANCE AND SUSPENSION OR REVOCii.TION OF LICENSES - NO 
RIGHT TO EXTEND CLOSING HbURS 

Deceaber 9, 1935. 

Thonus Jo Wieser, Clerk 
Municlpal Boa:rd of Alcoholic Beverage Control 
Linden, New Jersey 

Dear Sir~ 

I have your letter of Deceuber 4th advising that 
the Linden Board of Alcoholic Beverage Control has ordered that 
the closing hour on January 1, 1936 shall be 5:00 a. o. in 
place Of 2~00 ao Do 

The Municipal Board of Alcoholic .d~verage Control 
no longer has the power to en~ct rules and regulations with 
respect to the sale of alcoholic beverages. On June 8, 1925, 
Section 37 of the Act was anended by Chapter 2E7, P. L. 1935 
to vest that power exclusively in the ounicipal governing 
body, in your case the Com:ion Council. See Bulletin 83, i ter'.1 
1, paragra.ph 14, wherein the anendnent is set forth and ex­
plained. Since then the duty of tlH? Mu:nj_cipa.1 Board of Al­
coholic Beverage Control has c~x.tended only to the adninistro.tion 
of the issuance and the suspension or revocation of licenses. 
Re Lario, Bulletin 96, iten 15. 

The order of the.? Municipal Board of Alcoholic Beverage 
Control extending the closing hour until 5:00 a. Do on January 
1st starrling alone has no legal effecto To be legally effective, 
it r:mst be adopted by the Corn:10n Council., 

Very truly yours, 

D. FREDERICK BURNETT 
Coi:E1issioner 
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15 .. REFERENDOM - NO LEGAL EFFECT EXCEPT UPON A QUESTION SPECIFIED 
BY STAtUTE - OTHERWISE MERELY ADVISOHY. 

H~rold Jo ~chlosser 
Borough Clerk 
MiJ_J.town, New Jersey 

Dear Sir~ 

Dece0ber 9, 19350 
~-' 

I have your letter of Novenber 29th certifying that 
at the genBral election held on Novenber 5th last there was 
subni ttod on r(aferendurn. the question ti Shall the closing hour 
of business for the holders of liccm:3es for the sale of~ al­
coholic beveragos be extended to 2,.A. M .. Sundays included?YY 
and that the vote 'Jn tho que .. stion was 'yes" 416 and 'noi 5890 

I note that tho rJ.ajority voted Yno' and that in con­
S8quoncc thereof the rE~fQrondun would n:.Jt al tor or amend the 
Borough Council's resolution 6f June 28, 1934, Section 15 of 
which fixed the weekday closing hour at one a .. n. and prohibited 
all sales on Sunday. 

But I call to your attention that there is no pro­
v1 s1on in the Alcoholic Beverag8 Control Act for refsrenda on 
any questions other than those expressly provided for in 
Sections 41, 42, 43, 44 and 44A (C. 254, P.L. 1935) ~nd that 
even if voted in the aff irr.H tive, your ql.,lestion because it is 
not in compliance with the statute, for the reasons ~et forth 
in re Union City, Bulletin 98, Itec 1 (copy attached), would 
have no binding effecto 

V er~,ruly yours, J- /( / ' 
· ~ Utt~-·~'{/~# 

Conmissioner 


