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/·.,'wnmons. 
(Served December 10, 1918.) 

T'HE STATE OF NEW JERSEY, 

To CouNTY OF EssEx, 

You, the County of Essex, are sum-
mon-:~d to answer the annexed com-

-"r,n•!'4-°' plaint of William C. Morey and Mary A. Morey, in an action-at-Law in the Supreme 10 Court. And take notice, that unless you file your answer to said complaint with the Clerk of the Supreme Court, at Trenton, within twenty days after service upon you of this writ und the an-nexed complaint, the plaintiff may proceed in the suit and judgment may be entered against you. 
·witness) William S. Gummere, Chief Justice of the Suprem,2 Court at Trenton, this ninth day of December, nineteen hundred and eighteen. 20 

ENOCH L. JOHNSON, 
JONES & GLEESON, 

Attorneys. 

Clerk. 
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New Jersey State Library 



Complaint. 

(Filed December 18, 1918.) 

NEW JERSEY SUPREME COURT, 

EssEX COUNTY. 

WILLIAM C. MOREY and MARY ) 
A. MOREY, 

Plaintiffs, A t· C IOn 

u. 

COUNTY OF ESSEX, 
Defendant. 

at Law. 

20 Plaintiffs, who live in the Borough of Verona, 

30 

40 

County of Essex and State of New Jersey, say: 

FIRST COUNT: 

1. That since December 9, 1910, and at the 
times hereinafter complained of, plaintiffs were 
the owners of lan4 in the Borough of Verona, 
County of Essex, particularly described as fol-
lows: 
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Complaint. 

First Tract: Beginning in the westerly side of 
Lakeside A venue distant along the said westerly 
side 15·6.02 feet from the northerly side of Hill-
side Avenue, said beginning point being the inter-
section of the northerly side of land of the party 
of the first part, and the said westerly side of 
Lak,eside A venue; thence along the said westerly 
side of Lakeside Avenue south 27 deg. 2 min. west 
55.20 feet to the northerly side of lot No. 142 on 
map, of lot No. 142, north 57 deg. 20 min. west 
154.38 feet to the easterly side of lot 140 on said 
map; hence north 32 deg. 40 min. east 53 feet to 
the northerly line of land of the party of the first 
part; thence south 57 deg. 53 min. ,east 150.11 feet 
to the westerly side of Lakeside Avenue and the 
point or place of beginning. 

Being lot No. 143 on amended map, showing 
property of George F. Simpson, Jr., at Verona, 
N. J., surveyed and drawn by F. \V. Crane, Town 
Surveyor of Montclair, September 21, 1906, and filed in Case 412. 

Second Tract: Beginning-at a point in the east-
erly side of Lakeside A venue, where the same is 
intersected by the northern boundary of lands of 
the party of the first part; thence south 27 deg. 2 
min. west along said easterly side of Lakeside 
Avenue 75 feet; thence south 57 deg. 53 min. east 
parallel with the northerly line of lands of the 
party of the first part, 626 feet more or less to the 
easterly boundary of the lands of the party of the 
first part, the same heing located in Verona Lake; 
ihcnce north 25 deg. 50 min. east along said cast-
€rly boundary of lands of party of lhe first part 
to the northerly boundary of said lands; thence 
north 57 deg. 53 min. west 626 feet to the easterly 
side of Lakeside Avenue and point or place of beginning. 

10 

20 

40 
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Complaint. 

2. That on the said tract first above described 
there was erected a substantial dwelling house, 
facing what was then Lakeside Avenue or ·Pleasant 
Valley Way. 

3. That at the time of the purchase of the prem-
ises and for many years prior thereto, defendant 
had laid out and maintained Lakeside Avenue or 
Pleasant Valley Way as a public road; that a~ 
first laid out and maintained, instead of continu-
ing in a direct line past plaintiffs' homestead, it 
was laid out and maintained so that at a point 
about 550 feet northeast of plaintiffs' northerly 
line, said road curved abruptly to the west in an 
irregular arc, and :veturned to what would other-
wise be a direct line about 900 feet south of plain-
tiffs' northerly line. 

4. That about July, 1914, defendant desiring 
to straighten the line of 1Pleasant Valley Way, so as 
to eliminate the curve describ~d above, did, by its 
engineers, agents and servants, cause a straight 
road 60 feet wide, to be laid out beginning at the 
point where said road commenced to curve to 
the west, as above described, and ending where 
the curve or arc returned to the direct line-thus 
forming a sement. 

5. That the road thus built, runs through plain-
tiff's property, covering a strip thereof 75 feet long 
and 60 feet wide; this strip forming the right of 
way was filled in extensively, and the grade there-
of, raised several feet above that of the surround-
ing premises of the plain tiff; and in conformity 
with the rest of the road was substantially paved 
with warrenite or with some other similar patent 
pavement; and on the easterly side of said road a 
substantial fence was built and is still maintained. 
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Complaint. 

6. That the land thus taken by the defendant for public use is the private property of plaintiffs. No proper legal proceedings were ever taken by defendant for the acquisition of said land, and no compensation ever paid therefor; no oonsent was obtained and no proper proceedings to obtain a 10 change of grade; the old road, which the new road is intended to displace, was never vacated. 
7. That such proceedings are contrary to law, and the constitution of this State, and are to the manifest damage of this plaintiff. 

SECOND COUNT. 
8. They repeat paragraphs one to six of the First Count. 

9. That by reason of the large amount of filling in, and the change of grade in building the new strip of road above ref erred to, the plaintiffs have been damaged over and beyond the taking of the land in this wise : 
That the space in front of plaintiffs' house-lot between the old road which is not vacated, and the new road, has been mad,2 an unsightly hollow and of no ~arketable value, both by reason of its lo-cation between the streets and of its limited size. That the land on the east side of the new road cannot be used without a large sum being expend-ed for filling in to conform with the new grade; and further, it is shut off from access to said street by a substantial fenc,~ built and maintained by the defendant. 

THIRD COUNT. 

20 

80 

10. They repeat all of the allegations of the previous counts. 40 
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Complaint. 

11. That by reason of said change in the line 
of Pleasant Valley Way or Lakeside Avenue. 
plaintiff will be put to large expense in filling in 
the land in front of his premises, making proper 
approaches and walks; connecting anew with 

10 . sewer, gas and water. 

20 

30 

40 

FOURTH COUNT. 

12. Paragraphs one and two are here again re-
peated. 

13. That in July, 1914, defendant entered upon 
the premises of plaintiffs and plowed up the soil, 
and removed soil from part thereof, and perman-
ently occupied a portion of said premises above 
indicated; and ever since said date, has continued 
to occupy and use the same as a public road. 

Plaintiffs demand $5,000.00 damages on each of 
the above counts. 

JONES AND GLEESON, 
Attorneys for Plaintiffs. 
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Answ·er. 
(Filed February 7, 1919.) 

NEW JERSEY SUPREME COURT, 
ESSEX COUNTY. 

WILLI M C. MOREY et al., 
Plaintiffs, 

V. 

COUNTY OF ESSEX, 

Defendant. 

Action at Law. 

Defendant, a municipal corporation in and for 
the County of Essex, State of New Jersey, says that: 

· 1. It denies the truth of the matters contained 
in the complaint except as to paragraphs 1 and 2, 
and as to the statements in those paragraphs, it 
has not any knowledge or information thereof suf-ficient to form a belief. 

2. That the cause or causes of action stated in 
the complaint did not accrue within six years be-
fore the commencement of this action. 

10 

20 

HERBERT W. TAYLOR, 30 
Attorney for Defendant. 

40 
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William 'C. Morey, direct. 

NEW JERSEY SUPREME COURT, 

Es SEX CIRCUIT. 

Thursday, May 22, 1919. 

WILLIAM C. MOREY and MARY A. \ 
MOREY, ( 

\ 

Action at Law. 
v. 

CouNTY OF EssEX. 

--------------
Before-Hon. WORRALL F. MouNTAIN, J., and a Jury. 

For plaintiffs appear Messrs. JONES & 

GLEESON, by CHARLES JONES, Esq. 
For defendant appears HERBERT w. TAY-

LOR, Esq. 

(A jury is called and sworn.) 

(By agr,eement of counsel, a map produced by 

defendant is placed upon the wall.) 

Mr. Jones opens for plaintiffs. 
Mr. Taylor opens for defendant. 

WILLIAM C. MOREY, sworn in behalf of plain-

tiffs. 

Direct examination by Mr. Jones: 

Q. Mr. Morey, where do you live? A. 24 Bell 

Street, Belleville. 
Q. You have only lived there a few months, have 

you? A. Yes, just about a month. 
Q. And where did you live for serval years be-

fore that time? A. I lived 108 Lakeside Avenue. 
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William C. Morey, direct. 
Q. And is that the property that I just pointed but to the jury? A. The same place. 
Q. It is this property on here (indicating on map) ? A. Yes, that is it, 
Q. You can see it. can you? A. That is it. 
Q. And it runs through to the lake, does it? A. Away out in the stream. 
Q. You say "away out in the stream''? A. What? 
Q. What did you say last? A. I say it runs out to the stream. 
Q. I show you a deed (paper shown to witness). Is that the deed by which you got that property? A. It ·is. 
Q. That is your deed, is it not? A. Yes. 
Q. That is the only deed you have got, is it not? A. That is all. . ! '~ 

I I (Pla,intiffs' counsel shows the paper re-
f erred to to defendant's counsel.) 

Mr. Jones: I offer the deed in evidence-
a deed from George F. Simpson, Jr., and 
wife, covering premises in Verona, which 
deed is recorded in Book D 48 of Deeds for Essex County, page 540. 

10 

20 

(The paper referred to is marked Ex. Pl.) 30 
By the C owrt: 

How much frontage does that give you on the West side of Lakeside A venue, Mr. Morey? A. On the west side? 
By Mr. Jones: 

Q. Yes. A. Nearly fifty-five feet. 
Q. And on the east side? A. Nearly fifty-five feet. 
Q. No, that is the west side. Now, on the east 40 
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William C. Morey, direct. 

side how much? A. Seventy-five feet. That was 

on the old road. 
Q. That is on the old road. Now, when you 

went there how many roads were there? A. One. 
Q. That was the only one there was? A. That 

10 was all there was. 
Q. Which one was that, the straight or the 

crooked road? A. That is the road (indicating on 

map). 
Q. That is the only one that was there? A. 

That is the only one. 
Q. And after you bought the land what did you 

do? A. I built a house. 
Q. You built a house? A. According to that 

road. 
20 Q. Now, I am showing you a survey made by 

Mr. Crane and ask you whether that is a survey of 
your house when it was built (shown to witness)? 

Is that a survey that you got when you built that 

house? A. Yes, sir. 

(Plaintiffs' counsel shows the survey re-
f erred to to defendant's counsel). 

Mr. Jones: I offer this in evidence. 
(The survey ref erred to is marked Ex. P2). 

80 Q. Now, the property in this survey here covers 
on]y your house lot, does it not? A. That is all, 

yes. 
Q. It does not cover the land on the east side-

A. It doesn't cover the land on either side. 
Q. On the east side of the street? A. I have got 

a separ ate map with it all on. 
Q. What is the value of the house that you built? 

Mr. Taylor: I object to that . 

40 A. $4,000. 
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William C. Morey, direct. 
Mr. Taylor: I object to the question. It 

seems to me it is not a qu·estion as to what 
the value is, or, rather, what it cost him to build it. 

Mr. Jones: I am trying to show the situa-
tion as it was before the county came along and then after it came along. 

The Court: I sustain the objection. This 
man can testify as to what he paid for the 
house, what it cost him to build it, when he 
built it, and then perhaps you might qualify 
him as an expert. I sustain the objection. 

Q. Let me put it this way: When did you build this house? A. 1911, 1912. 
Q. 1911 and 1912? A. Yes, sir. 
Q. And what did the house cost you? A. With aJJ the buildings, all together? 
Q. ;Yes. A. $4,000, including my labor. 
Q. You are a carpenter, are you? A. Yes, sir. 
Q. The house you built on the fifty-five foot lot, did you? A. Yes. 
Q. :Between the house as shown on this· survey and the street, how do you approa·ch the street? A. T!le stoop goes right down. 
Q. What kind of a stoop? A. Cement, with a banister on it; it goes right down to this road (in-dicating). 
Q. And how dose to the road is it? A. Right to it. 
Q. Are your house and house lot on a level with or above the old road? A. About four feet above. 
Q. Now, on the other side of the street prior to this new road coming along you had seventy-five fee.t of land? A. Yes, sir .. 

lO 

20 

40 
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William C. Morey, direct. 

Q. How did that lie with reference to the road? 
A. Well, they raised it about eighteen inches 
higher. 

Q. No. How did it lie with reference to the old 
road? A. The distance away? 

Q. No. Was it on a level with or below- A. It 
is eighteen inches higher. 

Q. No. How was it before the new road was put 
there? A. It was just the slant from the old road 
right off. 

Q. So that on the east side of the old road you 
had seventy-five feet of good building lots; is that 
right? A. On the east side, yes, that is right. 

Mr. Taylor: I object to counsel saying 
"good building lots." Let him say how many 
feet he had. 

The Court: I sustain the objection. That 
is not proper, Mr. Jones, to characterize it. 

Mr. Jones: Yes, sir; I appreciate that it 
is very leading. 

The Court: Well, it is not leading; it is 
almost giving testimony yourself. no you 
want that stricken out, Mr. Taylor? 

Mr. Taylor: Yes, I would like to have 
that stricken out. 

The Court: Yes, strike it out and reframe 
the question. 

Mr. Jones: ;yes, I will withdraw that. 

Q. On the east side of the old road at the time 
you_ built your house what was the situation of 
those lots ·with reference to the old road? A. Well, 
they slanted right off to the old road; I had a big 
gutter in there for the water to run away. 

Q. They slanted from the old road to where? 
A. They slanted up, up west. 
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William C. Morey, direct. 

Q. No, we are talking about the east side of the 
road, on this side (indicating). A. Oh, on the east 
side it went down. 

Q. (Indicating on map) On this side of the road, 
that was seventy-dive feet? A. Yes, sir. 

Q. How was that situated, so far as the level is 
concerned, with the old road? A. Just slanted off. 

Q. Gradually slanted off? A. Yes, sir. 
Q. Where to? A. Right there (indicating on 

map). 
Q. Now, what happened about five years ago, if 

anything? 

Mr. Taylor: I object to the question, if 
your Honor please. I think it is very im .. 
portant that the date be fixed, not about 
five years ago. 

Mr. Jones: Well, I will change it, if you 
object to the framing of the question. I do 
not want to fix any date. I will withdraw · 
that question. 

Q. Has there been any change in front of or 
near your property with reference to roads? A. 
Yes, they put that straight road through. 

Q. And about when? A. Oh, about six years 
ago, five and a half or six, something like that. 

Q. Was your house built at that time? A. Yes, 
sir; it was all built. 

Q. Were you present when they made the sur-
veys for the new road? A. Well, I wasn't there; 
I was at work; but when I came home I could see 
the stakes. 

20 

30 

40 
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William C. Morey, direct. 

Q. Where were the stakes originally put? A. 
Well, they put them down and pulled them out; 
they changed it different times. 

Q. Where were they put with reference to the 
road that they actually did build? A. They start'-
ed in to put it this way, to -come out to my place 
to nothing, .and then they changed it and put it 
here (indicating on map). 

Q. And you told that by the stakes? A. They 
changed it. 

Q. You saw that by the stakes that the survey-
ors put in? A. That was straight, yes. 

Q. I say you saw that by the stakes that were 
put in by the surveyors? A. Well, they started to 
fill it in, too. 

Q. Who started to fill it in? A. Doriety. 
Q. Who was Doriety? A. He was the foreman 

that was working at it. 
Q. He was the contractor that built this road? 

A. He was the foreman. 
Q. The foreman for whom? A. For the con-

tract. 
Q. The contractor that built this road? A. Yes, 

sir; that built that road, that straight road. 
Q. After they put these first stakes in what hap-

pened? A. Well, they changed it, they changed 
the stakes. 

Q. Now, where did they put them? A. They 
put them out there (indicating). I think they 
changed them three times. 

Q. tDid they put them further to the east or 
further to tht west? A. They put them to the 
west from the time-no, to the east. I get mixed 
up. 

Q. Show us on the map which way they put 
them? A. (Indicating on map.) I guess that 
is the end. They started to put them this way, to 
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come out to my house, right there, and the people 
up here objected to it, and then they brought it 
out here. When I saw that survey, the first sur-
vey, I built my house accordingly; I saw the pro-file of that. 

Q. Were you served with any notice by the 10 county? A. No, sir. 
Q. Did you give any consent to any change of grade? A. No. 
Q. Did you give any consent to the road going 

through your property? A. No. 
Q. Were you ever made any party to any con-

demnation proceedings? A. No. 
Q . .Did you ever get paid for any of that land? A. No, sir. 
Q. Did you ever deed any of that land? A. No, 20 sir. 
Q. Were you ever negotiated with by the county 

for that land? A. As soon as they put it through 
l went down to see Mr. Reimer, and asked 1um 
what they were going to do about it. He said, 
'"When it is done we will satisfy you," and I left it right there. 

Q. Now, 'lfter that new road was put through, 
will you describe in your own words to the jury 
the difference, how it has left your property, be-
tween the time before t•1e road was built and 
after? A. Well, I will do the .best I can. 

Q. Tell it in your own words. A. Before the 
road went through I had a clean deed from there 
to there; I could give a clean deed; I had a sur-
vey and all. Now I have got to give a deed for 
that and a deed for that and a deed for that (in-
dicating on map). I have got to get it all sur-
veyed over again, and it is so low there; it is all 
mud there. The road is a dam in front of my place. 

80 
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William C. Morey, direct. 

Q Is that old road still there? A. Yes, sir. 
Q4 And is it used? ;Yes, sir; the milkman 

and all, they use it; I couldn't stop them. 
Q. And is it macadamized? A. Yes, sir. 
Q. What is in the road itself? A. There is stone 

10 on the road. 
Q. What is under the road that you have to 

use? A. What is under the road? 
Q. Yes. A. The gas and the water is under 

there. 
Q. You are referring to the old road now? A. 

Yes, sir; the old road. 
Q. And the water that comes to your house and 

all the adjoining houses is under the old road? 
A. Yes, sir. 

20 Q. And where is the gas? A. The gas is on 
this side of the road and the water is on this side 
(indicating) . 
. Q. And where is the sewer? A. The sewer is 

out here (indicating). 
Q. Do you mean to say that the sewer is to the 

east of the new road? A. It is in the new road, 
yes. 

Q. It is in the new road? A. Yes, sir. 
Q. Since this new road has been put through 

30 how far away is your house from the new road? 
A. About sixty-five or seventy feet. · 

Q. Have you any access to it? A. Only through 
the mud, that is all. 

Q. How much lower, if any, is the land between 
the new road and your house? A. It is about 
eighteen inches. 

Q. Has the old road ever been vacated? A. I 
couldn't get it vacated. 

Q. I ask you whether it is vacated? A. No, they 
40 use it right along. 
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William C. Morey, direct. 

Q. Does your sidewalk extend to the new road? 
A. No, no sidewalk, no. 

Q. How do you get from your house to the new 
road? A. Walk right out on the dirt. 

Q. Have you built a sidewalk yet? A. No. 
Q. In order to approach it how much sidewalk 10 

would you have to build? A. I think about seven-
ty-five feet. 

Mr. Taylor: I object to that ,question. He 
hasn't built it. We do not know whether it 
will be necessary for him to build it. Until 
he has built it, it is not evidence. There has 
never been a sidewalk there. 

The Court: There has never been a side-
walk from the house to the old road? 

Mr. Taylor: From any road. 

Q. Was there any sidewalk from your house to 
the old road? A. S es, the stoop. 

Mr. Taylor: That is not a sidewalk. He 
said, "Yes, a stoop." We are talking about 
a sidewalk. That is not responsive. 

Q. Will you describe how you get from your 
stoop to the road? A. Walk right through the 

20 

mud. 30 
Q. I mean the old road. A. You come down the · 

cement stoop. 
Q. Is there any sidewalk there before you get 

to the stoop? A. No, the stoop comes right down 
to the sidewalk. 

Q. So that your house is close to the old road? 
A. It is about-well, I should ju<lge it is about ten 
feet, I guess. 

Q. And then you have a cement stoop? A. Yes, 
a cement stoop and a little bit of walk on top. 40 
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W,illiam C. Morey, direct. 

Q. Now, the question is ,how much of a walk 
would you have to have from the bottom of those 
steps, or from the old road to the present new 
road? A. About seventy-five feet. 

Q. Have you a driveway on your property? A. 
No, only the mud. 

Q. How do you get to your garage? A. Go right 
through the mud. 

Q. Well, have you a garage driveway on your 
property? A. Yes, I have got it up on top. 

Q. How do you get to that from the new road? 
A. You come down and go right out in the mud. 

Q. Why do you say "in the mud"? A. Because 
there is nothing there, only mud. 

Q. What causes the mud? A. Well, they filled 
in a little; and it was worse than it was; Reimer 
filled in a little. 

Q. Is there any way of draining it off? A. Yes, 
there is a drain right there. 

Q. Now, on the east side of this road how has 
your property been left since the new road was 
built? How has it left this property since the new 
road was built ·(indicating)? A. In the lowest 
place it is five feet lower than the road. 

Q. How much frontage have you here (indicat-
ing)? A. Seventy-five feet. 

Q. Now, taking the property right up to the roa-d 
there, is it on a level with the road now? A. Five 
feet-well, I filled in some there; in some places 
ii is almost even, and then it is five feet down. 

Q. I did not ask you what you filled in; I asked 
you how the county left it? A. Five feet down. 

Q. And this property down here, you say, is 
about eighteen inches down (indicating)? A. Yes, 
about eighteen inches. 
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William C. Morey, direct. 

Q. And how big is this little piece between the 
old road and the new road? A. \Vell, it varies; 
it is about sixty..,five feet in the center, I should 
say. 

Q. And how deep is it on the north side here (in-
dicating)? A. I don't know what it is on the 
line. 

Q. Well, how deep is it on the south side here 
(indicating)? A. I measured in the center, and 
I think it is about sixty-five feet in the center. 

Q. Well, I an/. asking about the depth from east 
to west. A. ;Yes. 

Q. Well, is it deep? A. Sixty-five fe~t in the 
center. 

Q. You do not mean that. You .are talking about 
this way, are you not (indicating)? I mean depth, 
east and west, this way (indicating)? A. That is 
what I mean, sixty-five feet from here to here (in-
dicating). 

Q. All right. That is your best memory, is it? 
That is your memory of it? A. What? 

Q. You think it is sixty-five feet? A. Yes. 
The Court: Where did he say it is 

eighteen inches? Is that the east side of 
the old road? 

Mr. Jones: No, the west side; he said it 
is about five feet below on the east side. 

The Court: And about eighteen inches 
lower-

Mr. Jones: About eighteen inches here 
(indicating). 

Q. Just look at that again, Mr. Moley, and tel1 
me about this little piece in between the two roads 
(indicating)? A. Well, that is it. That is as near 
as I can tell about it, sixty-five feet. 

10 

20 

40 



20 

William C. Morey, direct. 

Q. Have you put a sewer down? A. I have con-
nected the sewer, yes. 

Q. And how much further did you have to run 
by reason of the sewer being located in the new 
road? A. I had to run about a hundred feet. 

10 Q. A hundred feet further than you would other-
wise have run? A. Yes, I think about that. 

Q. And how much a foot did it cost you? A. 
$1.25 a foot. 

Q. And you actually put that in? A. Yes, I had 
to put that in. 

Q. And you paid for that? A. I paid for it. 
Q. Whom did you pay? A. Carl Heider. 
Q. He is a plumber in Verona? A. A plumber 

in Verona. 
20 Q. Now, before you came up to Verona was 

there any evidence of this new road there? A. 
Not a bit. 

Q. Do you know Mrs. Hornfeck? A. Yes. 
Q. Where does Mrs. Hornf.eck live with refer-

ence to your property? A. She lives a little above. 
Q. Can you show us on this map somewheres 

near? A. Right in here (indicating). 
Q. And do you know where Mr. Man's old prop-

erty was? A. Mau lived right about there (indi-
30 eating). 

40 

Q. Do you know Mrs. Barter? A. ;Yes, Barter 
lives on the corner of Peace Avenue. 

Q. And they have lived there a good many 
years? A. Yes. 

Q. Now, you say that after the county built this 
new road· on the east side it was about five feet 
down from the level and on the west side it was 
about eighteen inches? A. Yes, sir. 
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Q. Did you yourself do anything or try to do 
anything to remedy that condition? A. I was 
working all the time on it. 

Q. What did you do? A. Wheeling dirt and 
buying what I could. 

Q. Did you buy any loads of dirt to put in 10 
there? A. I did; I bought 150 loads. 

Q. What did you pay on an average a load? A. 
A dollar a load. 

Q. And where did you put most of that dirt? A. 
Nearly all of it on the east side. 

Q. That is down where this place was so low, 
down in here (indicating)? A. Yes, right in there 
(indicating). 

Cross examination by Mr. Taylor: 
Q. Mr. Morey, at the time you began to build 

your house had you heard anything at all about 
the road being straightened through there? A. 
The woman next door told me there was going to 
be a road built about thirty feet out, and I went 
down to the Crane building; I seen the profile and 
all and, as near as I could see, there was going to 
he about six inches of fill in front of my house, 
and I built my house according to that survey. 

Q. Then I understand that you built your house 
according to a survey that you had seen there, 
which, you say, was made by the County Engineer; 
is that right? A. I don't know who made it; I seen 
it down there. I think it was the old survey. 

Q. And you saw that prior to the time you built 
your house? A. Yes, I built my house right up 
to it. 

Q. How do you know that you built your house 
up to that survey? A. Because I seen where the 
survey came. I built my house according to that. 
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I was very careful. I went and got Charley Bahr 
to come down there and look at it, so that I could 
get it right. 

Q. Were there any stakes in there at that time? 
A. No stakes in there at all, but they had the old 
road and the new road going along there, that 
they were going to put it in, and I built my house 
according to that. 

Q. What do you mean by the old road and the 
new road? A. The road that was there, I mean, 
and the road they were going to put in came along 
together. 

Q. I do not quite understand you. Did you 
know then thait there were two roads? A. There 
wasn't two roads. They said there was going to 
be a road put in there, and I tried to build that 
house according to that road, so that I would come 
right down with it. 

Q. But there was a road in front of your house 
at the time you built it, wasn't there? A. That old 
road was there, yes. 

Q. Well, as a matter of fact, did you not know 
that at that time the people along there had re-
quested that the road be straightened? A. No, 1 
never heard anything of that kind. 

Q. You never signed a petition- A. No. 
Q. -to the County or the Borough of Verona? 

A. Never to anybody. 
Q. At the time the men were putting through 

the new road did you make any objections? A. 
Yes, I came down to Mr. Reimer and made objec-
tion to it, but he said he would make it all right 
when they got done. 

Q. Now, I understand you to say that the stoop 
from your house came directly down to the line 
of the old road? A. Yes, when they got the new 
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road in there would be just about the sidewalk 
between the road. 

Q Now, I am talking about the- A. ;Yes, it 
came down to the old road. 

Q. So that there was no sidewalk there at all? 
A. No. 10 

Q. And is there a sidewalk on the new road? 
A.· No, sir; no sidewalk. 

Q. No sidewalk anywhere, is there? A. Not 
now. 

Q. I understood you to say that your house cost 
you to build $4,000? A. Yes, all the 1buildings. 

Q. What do you mean by "all the buildings"? 
A. Well, I have got a garage and I have got a hen-
coop, and all the work I have done on it. 

Q. Well, let us limit it to the house itself? A. 
Well, I was building myself; I was about two 
years building it, just as I got the money. I don't 
know just how much H cost, but I think it cost me 
about $4,000, the whole thing. 

Q. Do you know when you •began to build it? 
A. I think it was about March. 

Q. What year? A. 1911. And I was two years 
building it. 

Q. And it took you about two years to build the 
house? A. Yes, sir. 

Q. So that would bring it up to about 1913, 
would it not? A. I guess it would. 

Q. In the meantime had they begun work on 
this new road? A. I think I had it about done 
v:hen they came through; I don't know. 

Q. Well, do you know? A. I didn't keep any 
books, you know. 

Q. Mr. Morey, speaking of the condition of the 
property immediately in front of your house and 
eliminating the new road, the condition prior to 
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the new road from the old road that passed im~ 
mediately in front of your house, the ground 
sloped, did it not, gradually all the way to the 
lake? A. Yes. 

Q. That is true, is it not? A. Yes. 
10 Q. And just to the north of your house there is 

a brook, is there not? A. There is a sewer runs 
rlown there; a drain runs down alongside. 

Q. A drain? A. Yes, sir. 
Q. That drain was there prior to the building 

of the new road? A. Yes, and you connected it up 
with the other one. 

Q. When you say, ":You connected it up with the 
other one," you mean the county connected it up 
with the other one? A. Yes, sir. 

20 Q. Now, speaking of the space between the old 
road and the new- road, which you say is about 
eighteen inches lower than your property-is that 
right? A. That is right. 

Q. That was filled in, too, was it not? A. A 
little bit. 

Q. By whom? A. I don't know who the people 
were; some men came up there and did it. 

Q. Well, the county did it, did they not? A. 
Yes, Reimer came up there and told them to do it. 

80 Q. Now, you tesHfied that you have connected 
with the sewer since the new road has been built ? 
A. Yes, sir. 

Q. Where is the sewer that you connected with? 
A. Out in the new road. 

Q. In the new road? A. Yes, sir. 
Q. Or the other side of the new road? A. It is 

on the other side-no, it is in the new road. 
Q. Well, what part of the new r oad? A. Well, 

it slants up from that lot like that, and comes out 
40 in the center just past my house (indicating); it 
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slants up this way; it comes along here, and then 
it slants up here and comes out in the center. 

Q. Well, is it or is it not to the east of the new 
road? A. Only part of it is in the new road, right 
there; it comes out of that lot across the road. 

Q. I do not quite understand you. A. ,v ell, I 10 
will show you (indicating). They come along 
here to Peace Avenue, and it was deep; they 
couldn't go down any further and they got per-
mission from Barter, and they ran right up here 
in the lots; they came along like that until they 
came to my lot. You can see a manhole right out in that lot. 

Q. Are those manholes between the old and the 
new road or to the east of the new road? A. To 
the east of the new road, and it comes right up 20 and comes out there (indicating). 

Q. Had there been any sewer in there prior to that? A. No. 
Q. I understood you to say that you had con-

nected with the new sewer? A. Yes, I did. 
Q. When was that done? A. Well, I don't 

know. I was to have it paid by the first of March-
tha t is all I know, or January, or something like that. 

Q. Well, have you paid for that? A. Yes, sir; !W it is all paid for. 
Q. Have you a bill? A. ;Yes, sir; receipted and all. 
Q. Can you produce it? A. Yes, sir. 
Q. \Vm you produce it? A. Yes, sir. 

The Court: When was this sewer put in, 
do you know? 

Mr. Taylor: I really do not know. 
The Court: Put in after the road was 

built? 40 
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Mr. Taylor: I imagine it was, but we 
know nothing about it. I think Mr. Reimer 
can testify to that. 

Mr. Jones: I have these bills and re-
ceipts here, if you want them. 

Mr. Taylor: All right. 

Q. :What did you pay for this property? A. I 
traded for it. 

Q. What was the consideration of th~ trade, do 
you know? A. I gave a house, I think, on Mont-
gomery Street, in Bloomfield, and I got $500 in 
money. 

Q. Well, you know in your own mind what 
yon considered your property was worth in Ve--
rona, do you not? A. In Bloomfield, you mean? 

Q. No, in Verona, as to what you paid for it, 
whether you paid in cash or whether you made a 
trade? A. What it is worth now? 

Q. Now, what you considered it worth at the 
time you purchased it, what you paid for it. You 
must have fixed a price. A. I don't know; him 

· and I struck a bargain, and I said, "Give me $500 
and I will trade with you." 

(). Mr. Morey, as to the old road now passing in 
front of your house, I understood you to say that 
was used; is that true? A. Used all the time b)' 
the milkman and everybody going through. 

Q. Used by anyone besides those who find it 
nccessnry to stop at your house? A. \Vell, any-
body that wants to make a short cut, they run 
through there. 

Q. No, that is not the question. The general 
public passing through, they pass where? A. They 
use the new road, the general public. 



William C. Morey, redirect. 
Q. But anyone desiring to stop at your house can 

go over the old road? A. Anybody can go right 
through there, and they do go through. 

Q. And that new road, is that kept in repair by 
anyone? A. That new road has got a man keep-
ing it in repair all the time. 10 

Q. Perhaps I am mistaken; I meant to say the 
old road. A. No. Charley Bahr used to keep it 
in repair; he doesn't any more. 
Redirect examination by Mr. Jones: 

Q. (Indicating.) Mr. Morey, keeping in mind 
that this way is Verona, over this way is Verona, 
and this way is West Orange, and this is your 
house, is there anything in the street at this poinl 
to indicate the presence of a sewer in the streetT 20 
A. The sewer runs a little past my house. 

Q. ,vhat is there in the street to indicate that any 
sewer is under the street, if anything? A. A man-
hole. The last manhole is right about there (indi-cating). 

Q. Just the other side of your house? A. It runs off here. 
Q. But it r,~turns to the street, does it not? A. 

The manhole is in there, yes (indicating). 
Q. Well, that is how close to your house? A. ~10 ,v ell, it is 132-
Q. No, I mean in the road, nearly in front of 

your house, is there any manhole in the center of the nP.w road- A. No. 
Q. Well, where is in the center of the new road? 

A. It is over in the lot. here (indicating). 
Q. Is there any manhole in the road that goes 

past your house? A. There is only one manhole 
in the road and that is right here, over to the East 
Orange line (indicating). 40 
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Q. You mean the West Orange line, do you not? 
A. The Orange line is over here-

Q. That is what I thought you were confusing. 
The Orange line is here (indicating). A. There is 
a manhole over here in the street by the Orange 
line, and then it comes off here (indicating). 

Q. Now, the old road that leads past your house, 
do you know any other house that faces that old 
road exclusively? A. Yes, right here there is a 
house, a big house (indicating). 

Q. And how about the Fresh Air Home? A. The 
Fresh Afr Home is up here, that just comes on the 
point (indicating). 

Q. So that p,~ople serving any of those persons 
use which road? A. The milkman comes in there, 
and that is all. 

Q. I say persons serving the people in that house 
use that road, do they not? A. No, they go across 
and out the new road. 

Q. How do you get up to the Bloemecke house, 
the one next to you? A. Well, there isn't anything 
but a mud road right in there. 

Q. Which road do they use? A. They use a 
mud road right across. 

Q. Do you mean the old road? A. No, they 
filled in there for them to get in. 

Q. Do the occupants of any other house have 
to use that old road past your house besides you? 
A. No, there is only two houses on that old road, 
mine and the other one. 

Q. Well, how do the people get to that other 
house, past that other house? A. Come right 
across the same as I do. 

Q. Using the old road? A. Yes, sir. 
Q. Who is the Mr. Reimer that you spoke of, the 

man that you said you complained to? A. That 
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is the man right there (indicating). 
Q. He is the County Engineer? A. Yes, sir. 

Recross examination by Mr. Taylor: 
Q. Mr. Morey, the new road and the old road are 

practically on a level, are they not? A. No, the 
new road is eighteen inches higher than the old 
road, sixteen to eighteen inches. I will tell you 
how I know. There came a heavy rain and it filled 
it up so that you can go around in a boat. You 
can't tell the level better than that. 

Q. Is it not a fact that the water forms because 
the ground slopes from the old road to the new 
road? A. There is a hollow right in there like that 
between the old road and the new road, and the 
water lays right in there. 

Q. But if the engineer should testify that the 
road surfaces were equal and that the hollow was 
caused because of the slope of the ground between 
the old road and the new road, you would agree 
with that, would you not? A. I would agree to 
what I have just said. I have had a straight-edge, 
a spirit-level, on there and tried to find out, as 
near as I could, the truth of this thing. 

Mr. Jones: On account of the age and 
the physical condition of the two witnesses, 
Mr. Taylor and I have entered into a stipu-
lation that their depositions shall be read 
into the evidence with the same effect as 
though taken in open court, with the reser-
vations that any objections to the testimony 
shall be passed on by the Court, hut there 
were no objections. 

Mr. Taylor: No, there were no objections. 
Mr. Jones: The depositions that I am 
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about to read to you are of the old lady that 
Mr. Morey told you lived next to the prop-
erty, who had lived there about fifty years, 
and also the deposition of the lady living in 
the next house toward Verona from that, 
who had lived there, she said, since 1840. 

The first witness is Anna Hornfeck (reading): 
"Q. Mrs. Hornfeck, you live on what street? A. 
Lakeside A venue. 

"Q. Lak:eside A venue is the same as Plesant Val-
ley Way? A. I think that Lakeside A venue is a 
continuation of Pleasant Valley Way from the 
West Orange lin~. 

"Q. Do you know where Mr. Morey's property 
is? A. I do. 
. "Q. Where is it in reference to your property? 
A. Probably between five and six hundred feet 
from my house. 

"Q. How long have you lived there? A. Fifty-
four years. 

"Q. What was the name of the street that runs 
in front of your house and Morey's house? A. 
Corby Lane. 

"Q. Just south of your place there are at the 
present time apparently two streets, one runs to 
the west and the other runs straight. Do you know 
which is the original road, the straight road or the 
one that turns to the west? A. The one that turns 
to the west. 

HQ. Is the road that passed Morey's before the 
county straightened the road, the original road? 
A. That is the original road. 

"Q. Did you ever know it to be a straight road 
from your house down to the bridge before the 

40 county fixed it? A: No, not before. 
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"Q. When did that change come about? A. 
When the county took it over. 

"Q. How long ago was it when they finished it? 
A. Five years ago. 

"Q. During all those fifty-four years then there 
was just one road running south from your house 10 
down to that bridge below Morey's? A. That was 
all. 

"Q. And is that the one that curved? A. Yes. 
All those houses on this street were built with ref-
erence to the curve. 

"Q. Did you ever hear of this road being 
straight? A. Nothing was ever changed on that 
road since I lived here. 

"Q. Who took care of the road? A. The Town 
of Verona. 

"Q. Did you know the workmen for the county? 
A. No. The people used to work their taxes out 
on the road. We had a road master, Mr. Bahr, 
and he did the work. 

"Q. About five years ago you say the county 
changed this road and straightened it? A. Yes. 

"Q. Just previous to that time they made some 
survey, didn't they? A. Only when the plans 
were started for the new road. I made the objec-
tion because they wanted to take my terrace away 
from my place. 

"Q. Was that the surveyors or the workmen? A. 
I think it was the surveyors. 

"Q. At the time you made the objection they 
were laying the road considerably to the west of 
the road they actually laid down? A. That is true. 

"Q. Did you ever have a survey of your own 
property here? A. I had one. 
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"Q. Have you got it now? A. I believe my son 
has it down in the safe because he was the one 
who wanted it done at the time. Mr. Lehlbach 
surveyed it. 

"Q. In the early days fifty odd years ago you 
knew the street in front of your property which is 
also the street in front of Morey's property as 
Corby Lane and afterwards the same road became 
known as Lakeside A venue, and had there never 
been any change in that road since that time? A. 
I have never known there to be any. 

"Q. And you would know, wouldn't you? A. 
Certainly. 

"Q. How long ago was it that the name of the 
street was changed from Corby Lane to Lakeside 
Avenue? A. I really couldn't say, but to the best 
of my knowledge it was about thirty-five years ago. 

"Q. Have you ever seen any map at all showing 
the plant of the road in front of your house? A. 
The only map I saw was the one when they put 
in the electric lights on the street. 

"Q. And how long ago was that? A. I think 
it was about twenty years ago. 

"Q. And to the best of your recollection did that 
map show the road running in front of your house 
and what is now Morey's house? A. That I 
couldn't say. 

"Q. Well, do you remember whether it showed 
the line as the plant of the old Corby Lane, so 
called, or the line of Lakeside A venue as now laid 
out? A. It showed the line as now laid out up to 
that point where Morey's house is. It was the same 
then as it is now. 

"Q. And where did you see that map? A. My 
husband brought it home, because he was one of 
the committee who worked for the electric light 
company at that time. 
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"Q. When you first came here Corby Lane was 
an ordinary conn try lane, no pavement of any 
kind? A. No. 

"Q. Do you recollect how long after that a per-
manent pavement was put down, if any? A. No, 
there never was any put down. 

"Q. Do you remember the condition of the 
ground in front of Morey's house prior to the time 
the county put through the present road? A. Well, 
it was just as it was here when it was called Corby 
tane. It was a road wide enough for two wagons 
to go on and there is no difference now than it was 
then. 

"Q. Was the ground low immediately in front 
of Morey's house? A. No, it was a dry lot. 

·'Q. But speaking now of the old road, the Corby 
Lane road to the east of this road, what was the 
condition of this road in front of your house, if 
you remember; immediately in front of Morey's 
house was it swampy? A. No, it was not swampy. 
A brook ran through there and across under the 
l"oad. 

"Q. Do you remember whether immediately in 
front of Morey's house, the road curved around a 
wet or swampy spot? A. No, I remember that, be-
cause Mr. Neary owned that place and he had a 
grass plot in front of his house and he also had a 
garden. 

"Q. But that must have been west of the road? 
A. It was only the lot that was swampy, there was 
nothing between the road and the fence. 

"Q. Well. then you say, that you requested the 
workmen when they came through that they move 
the road farther east so that they would not take 
a portion of your lawn? A. I didn't request it, I 
demanded it, because they had no right to destroy 
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the front of my property. I spoke to Mr. Owen, of 
Montclair, about it down in the Court House. Mrs. 
Barter was there too. I had recently had my ter-
race fixed and they wanted to take all that away 
and run it straight out, without making the little 

10 bend there now, and when they ran it straight out 
they had to cut through his land. 

"Q. But you demanded that they move the street 
farther east? A. I demanded that they did not 
take my terrace." 

Mr. Jones: This is the deposition of Mrs. 
Barter (reading): 

"Q. Mrs. Barter, where do you live? A. On 
Lakeside A venue. 

20 "Q. And that is the house next north of Mrs. 
Hornfeck, isn't it? A. Yes. 

"Q. About how many feet north are you from 
her property? A. I think it is about one hundred 
and eighty or ninety feet. 

"Q. That would make it about seven or eight 
hundred feet from the Morey property. wouldn't 
it? A. Yes. 

"Q. rn· front of your property and Mrs. Horn-
feck's property and the Morev property there runs 

30 a street which is now called Lakeside Avennt' . isn't 
thPre? A. Yes. 

40 

"Q. How long have you lived on your property? 
A. Since 1844, the twenty-sixth day of :M:av. 

"Q. And vou 1hnve lived there contjnuously ever 
since? A. Yes, ever since. 

"Q. What other name did L3keside Avenue eyer 
have besides its present name? A. Corby Lane. 

"Q. And was this borough then the borough of 
Verona, New Jersey? A. It was Caldwell Town .. 
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ship, and this place was called Vernon. and this 
was Vernon Valley, and it was the Vernon Valley 
that was part of Caldwell Township. 

"Q. With respect to your property would Corby 
Lane run the same as Lakeside A venue does now? 
A. Yes. 

"Q. And with respect to the property just south 
of the Hornfeck property? A. It curves. 

"Q. It curves to the west and the~ rejoins th~ 
main road where? A. It joins the main road 
where that bridge is now, and that is about two 
hundred feet south of the Morey property, I should 
judge. 

"O. Di<l vou ever know or hear of the road being 
laid out as a straight road from the Hornfeck prop-
erty to the bridge as it is now? A. I don't know 
that I did. It never was laid out to my knowledge. 

"Q. WhP.n did vou first know of the straight 
road? A. When the county put it here. 

"Q. And when was that? A. Five or six years ago. 
"0. Din ,Ton know when ! h~ ~urveyors camr up 

to lav th~t ro~<l? A. T knew that they wer~ survey-
ing. 

"Q. Did you know whether they were making 
changes in their plans? A. I did not. 

"Q. Did you know of the trouble Mrs. Hornfeck 
had with them? A. Yes. And they took my drive 
away entirely so that I can't get any coal into my 
cellar without having it carried in. 

"Q. Do you know of any change of plans that 
the surveyors made from the original plans? A. 
No. 

'"Q. The road which was started and completed 
about five years ago was the first you had ever 
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heard of a straight road from the Hornfeck prop-
erty down to the bridge? A. Yes. It always had 
that curve in it, and in my riding I always admired 
it. 

"Q. It has been said that the original road was 
straight and that people started to make this new 
turn using it as a sort of a cow path to keep out 
of the swamp which lay in front of what is now the 
Morey property and the Mau property and Lum 
property and that this curved part was merciy a 
cow path. A. Well, it was wide enough for two 
carriages to pass whether it was a cow path or not. 

"Q. But from 1844 down to the present time it 
had always been an actual road and there were no 
indications of any other road? A. No. 

"Q. Your son was for a great many years tax 
collector. and another son jg tax collector at the 
present time. and you yourself have for a great 
m~nv vears taken a keen interest in all borough 
affairs? A. Yes. 

"Q. Have you ever seen any maps showing the 
road in front of your house? A. I have seen the 
borough map, that is about all, and I don't think 
I ever noticed how the road ran. 

"Q. You are testifying simply from your mem-
ory and your experience as a resident here all this 
time? A. Yes. 

"O. Do you recollf~ct whether. as a matter of 
fa.ct, immediate,]y in front of the Morey property 
and to the east of the old road it was swampy or 
not? A. No. 

"Q. You don't recollect that there was a swamp'? 
A. No, I don't recollect that there was a swamp 
there and I used tQ go up that way to school. 

"Q. Do you know from your experience there 
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in the neighborhood of any reason why the road 
took the curve instead of being straight? A. No, I 
don't, it was always that way, anq to the left of 
the road as you go over it were large rocks so that 
there couldn't be swamp. 

"Q. Well, the Morey property is much lower 10 
than the property along here, is 'it not? A. I think 
so." 

FRANK W . CRANE, sworn in behalf of plain-
tiff. 

Direct examination by Mr. Jones: 
Q. Mr. Crane, what is your business? A. Civil 

engineer and surveyor. 
Q. How long have you been a surveyor? A. 

Since about 1872, when I first started. 
Q. An<l where is your present office? A. In 

Montclair, 460 Bloomfield Avenue. 
Q. During all those years where has your sur-

veying mostly been done? A. In Montclair and 
vicinity. 

Q. Would that include Verona? A. Verona, 
Caldwell, Glen Ridge. 

Q. And at the prese:qt time and for several years 
last past what office have you occupied in Verona? 
A. The Borough Engineer. 

Q. And Borough Engineer involves what? A. 
Doing the engineering necessary for all municipal 
work, laying water pipes, sewers, sidewalks. 

Q. And making surveys? A. Making whatever 
rnrvcys they require. 

Q. You are acquainted with the Morey property, 
are you not? Yes, sir. 

20 
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Q. Who was it that made this survey marked 
Exhibit P2? A. I made that for the purpose of 
the loan to Mr. Morey. 

Q. So that that sets forth the house lot and posi-
tion of the house? A. Yes, sir. 

Q. But is that ·necessarily a survey of the street 
in front? A. No, it is not a survey of the street; 
it is simply a picturr~ to show that the house is on 
that lot that his deed covers. 

Q. It is a survey of the lot? A. Yes, sir. 
Q. When did you survey that property? A. I 

don't remember the date of that. I made a survey 
of the entire property for Mr. Simpson previous 
to this time. previous to the time I made the survey 
for Mr. Morey. 

Q. When was that A. I made the survey in No-
vember, 1905; I graded Hillside Avenue and made 
him a finished map showing all the lots in 1906. 

Q. ·where is Hillside Avenue? A. Hillside 
Avenue is the vacant space running east and west 
from Lakeside A venue. 

Q. Are you acquainted with the various bound-
aries in that locality? A. The property lines are 
defined by the deeds, but there is no record that I 
have been able to find of Lakeside A venue as it 
cxj~ted at the time I made the survey. 

Q. You have made a survey for Lakeside Ave-
nue, or Corby Lane, many times? A. Yes, sir. 

Q. And you have again looked at it at my re-
quest for the purposes of this case? A. Yes. sir. I 
can't find any record of Corby Lane. 

Q. Is there any in the County Clerk's office? A. 
I can't find any. 

Q. You have hunted for it? A. Yes. 
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Q. And that is where it would ordinarily be 
found, is it not A. That is the only place it would 
be. 

Q. When a surveyor goes to a street to make a 
survey what do you look for first A. If there is 
a record we take the record and run it out by the 
courses and distances given in the record. 

Q. I understand in this case there is no record? 
A. In this case, there being no record, we take the 
line of possession on either side of the street. 

Q. Can you show us that on this map here? A. 
This map does not show but a small part to the 
east of Verona lake, and to the west, running hack 
nearly a mile, is the property that I made a survey 
of for Mr. Simpson; it runs away up the top of the 
mountain, nearly a mile west of Lakeside Avenue. 

Q. At the time you made that survey did you 
look for old ,monuments? A. The only thing I 
could find was a line of possession that was indi-
cated on th8 west side of Lakeside Avenue by an 
old strip of fence, posts, and there were two iron 
pins in the line of that old fence which were fifty 
feet anart and were on the corners of a lot that be-
longed to a man named Nearing. 

Q. About where would that be on there? A. 
Right in there (indicating). Tt was on the south 
end of the entire tract of the Simpson property. 

Q. And where was that old fence? A. The old 
fence was along on the west side. 

Q. ,v as there nnything 011 the east side of the 
new road indicating possession? A. There is an 
old stone fence. mostly all torn down, but the bot-
tom was there. 

Q. Did those give indications of having been 
there a long while or recently? A. They appeared 
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to have been there a long time. The posts were 
cedar and they had been there so long that a great 
many of them were ready to fall down. 

Q. At the time you went through there did you 
or not find any other monuments, recent monu-

10 men ts? A. I was all over the property. I didn't 
see any other line of monuments or any stakes or 
anything that would show anything ::rt all that I 
could take the line of the street. . 

Q. If there was a straight road out there with 
stakes would you in making that survey be apt 
to find it? A. Yes, sir. 

Q. Your investigation was thorough enough for 
that? A. Yes, I worked all ov~r there to find the 
line of Lakeside Avenue, and the only line of 

20 Lakeside Avenue was the line as it was used be-
tween the fence and the stone road. 

Q. How long have you personally known of 
.the road, not only as a surveyor, but prior thereto? 
A. I have known it ,all my life, since I was a 
small boy. 

Q. For forty years? A. Yes, longer than that, 
fifty. 

Q. ·what was the name of the road when you 
were a boy? A. Corby Lane. 

30 Q. And those two roads that you have on the 

40 

map there, which is Corby Lane? A. The west-
erly one. 

Q. That is the curved one? A. Yes, sir. 
Q. And when did you first know about this 

new road? A. I knew that they were building 
a road across there, I think, in about 1914. I was 
called upon by Mr. Simpson after the road was 
finished-I knew they were doing 1t before that, 
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but after the road was fi:pished I was called upon 
by Mr. Simpson to make ,a survey and show the 
line of the new road with reference to the line 
of the old road. 

Q. Did you make that? A. I did. 
Q. Is this the one that you gave me (shown to 1 o 

witness)? A. That is the blue print of it; yes, 
sir. 

Q. That is on a very small scale, is it not? A. 
I believe it is 50 feet to the inch; yes, sir; 50 feet 
to the inch. 

Q. For what purpose did you make that sur-
vey? A. Why, I think at the time Mr. Simpson 
was contemplating an action against the Board of 
Freeholders for land taken. Mr. Simpson ovv111ed 
the entire tract and sold the piece in question to 
Mr. Morey, and at that time he owned the balance 
of it out to the southerly line of the whole tract. 

Q. I noticed the central street on this is Hin-
side Avenue. Will you show us whe1'e Hillside 
Avenue is on that map? A. (Indicating) This 
is the entire tract; Simpson owned this from here 
to here, and he sold this 75 feet to Mr. Morry, and 
at the time I made that plan he was contemplating 
an action to get pay for right of way or land taken 
there by the new street. 

Q. Does this show the Morey property at all'? 
A. Yes, sir; it shows the line· of the Morey pro1)-
crty on this edge (indicating). 

Q. It is away over to the edge? A. · Yes, sir. 
Q. It does not quite continue far enough for 

the Morey property, all of it? A. Yes, that is the 
westerly side of the Morey property. too; that is 
the northerly side (indicating). 

Mr. Jones: I offer this. 
(Marked Exhibit P3.) 
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Mr. Jones: That is the map made for 
Simpson. 

Q. Now, as I understand, this line to the ex-
treme right of this map is Morey's~A. That is 
Morey's north line. 

Q. That is on the last named exhibit, Exhibit 
P3. On the extreme right it shows Morey north 
line? A. Yes, sir. 

Mr. Jones: We are introducing, by con-
sent, .a map made by the county engineer, 
showing the Morey property and other prop-
erties and showing the change that was 
made. 

(Marked Exhibit P4.) 
Q. Now, referring to this map, Exhibit P4, Mr. 

Crane, will you look at, first, ihe Morey properly 
on that? A. T11is is just the same as the one 
hanging up. · 

~- 1es, but it has dimensions on, has it nol'! 
A. It has some. yes. The one hanging up has 
none. 

Q. Now, will you please by reference to that 
map tell us how wide the new road, the straight 

30 road that the county put through, is? A. It is a 
50 foot road; that is, 50 feet wide. 

Q. And assuming that they took any of the plain-
tiff's property at all, how much does that show 
they took'? A. lt shows that they took a strip 75 
feet long and 50 feet wide. 

Q. And between the new road, the straight road, 
and the old road, will you show us on that map, or 
tell Lhe jury what the dimensions are? A. There 
is a small triangular piece between the new road 

40 and the old road-
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Q. How l1arge is that? A. - of Mr. Morey's 
property. 

Q. Mr. Morey said it was 65 feet deep. A. That 
is, the map shows 25 feet on the north end and 
20 feet on the south end. My survey, taking the 
old stone row, as the boundary of the old road, 1 O 
shows 27 feet 8 inches on the north end. 

Q. On this side, that strip here, that is shown 
as 27 feet deep (indicating)? A. Yes, sir. 

Q. And on that side (indicating)- A. And on 
that side runs to nothing. 

Q. And on that map it shows about 20 feet? A. 
That map shows about 20 feet, but this map shows 
the old road as curving, whereas it actually made 
quite a sharp angle just to the south of that house. 
That map shows the old road as curving; it didn't; 20 
it ran out at an angle. 

Q. From any data that you have there, your own 
survey or the one in front of you, can you tell us 
the distance between Morey's house and the new 
road in front of this house? A. Well, I could tell 
better from my own print, I think. 

By the Court: 
Q. Do you say that your measurements of that 

triangle are 27 feet 8 inches on the north end? A. 30 
Yes, sir. 

Q. And what at the last end'? A. Nothing on the 
south end. 

(Plaintiff's counsel hands map to wit-
ness). 

The \Vitness: I should judge from Mr. 
Morey's house to the center of the new 
road-

By Mr. Jones: 40 
Q. I mean the edge of the new road? A. To 

the edge of the new road, probably about 80. 
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Q. 80 feet? A. Yes. 
Q. Now, you have observed the condition of the 

land have you not? A. Yes, sir. 
Q. How recently? A. Well, the land to the east 

of the new road slopes-there is a gradual slope 
down to Verona Lake, and before the new road 
was built the entire plot to the east of the old road 
had the same general slope towards Verona Lake. 

Q. But up to the old road, the land on the east 
side, did it come up to about the 1evel of the old 
road or not? A. It was a little below the old 
road at the time I was there. 

Q ... What is on the east side of the old road at 
present? A. The last time I was there there was 
a puddle of water that was last summer. 

Q. I mean can you walk directly across the road 
and get right on Morey's property? A. Yes, you 
c.an walk across. 

Q. Did you see anythi,ng like a fence there? A. 
I did not. 

Q. On the east side of the old road-01· the new 
road? A. On the east side of the new road there 
is a fence. 

Q. That is what I meant. What is there on the 
east side of this new road all the way along there 

30 (indicating)? A. One of the County's fences. 

40 

Q. A substantial fence? A. Yes, sir. 
Q. And that shuts off all of Morey's property 

there? A. It shuts off the property on the side~ 
yes. 

Q. Looking over the fence at the property, is the 
property left there on a level with the old road'? 
A. No, it is below; that is the reason they built 
the fence. 

Q. How much below? A. Oh, four or five feet. 
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Q. So much below that it would be dangerous? 
A. Yes. 

Mr. Taylor: That is the reason it was 
put there. 

Q. Now, on the other side,-that is, the space be- 10 
tween the new road and the old road-is that on 
the level with the new road or the old road? A. 
Well, the new road, I think, is a little larger than 
the old road, leaving a slight depression between 
the two roads. 

Q. What is the effect of that on a day like this? 
A. There is water there. 

Q. Do you know where the sewer is with ref-
erence to Morey's house? A. Opposite Mr. Morey's 
house, I think, there is a manhole right in the cen-
ter of the street, or in the center of the street op-
posite Mr. Morey' shouse. 

Q. When you say "in the center of the street", 
which street do you mean? A. The new road. 

Q. Where are the water mains? A. They are 
in the old road. 

Q. They are all in the old road? A. Yes. 
Q. And where are the gas mains? A. They are 

in the old road. 
Q. And are there any other houses facing that 

old road besides Morey's? A. Yes, there is a large 
house directly north of Mr. Morey's. 

Q. And how about the Fresh Air Home? A. 
The Fresh Air Home is, I think-the two roads 
come together almost in front of the Fresh Air 
Home. 

Q. During all your years of surveying did you 
ever hear of this new straight road having been 
the real road from Verona to West Ornnge? A. 
Why, I think I heard Mr. Owen say at one time 
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that that was the road. I asked him how he made 
it out, and he ,said "well, that was the line." 

Q. And when you were · there you investigated 
that? A. Well, that was after they were build-
ing it. 

10 Q. That was after it was built? A. Yes, sir; but 
previous to the time they built it I never heard of 
it. 

Q. And you have never seen any indication of it? 
A. No. 

Q. Although you have hunted for it? A. Yes, 
sir. 

Cross examination by Mr. Taylor: 
Q. Mr. Crane, do you ,show on any of your sur-

20 veys the width of the old road? A. Not in the 
figures on this survey; it shows the scale. 

Q. What do you show as the width of the old 
:road? A. It is about 35 feet from the old strip 
fence ihat was on the west side to the center of 
the old stone fence that was on the east side. 

Q. So that the only way you have of fixing it 
is by an old fence and an old ,stone wall? A. By 
possession, that is all; yes, sir. 

Q. Well, in your experience as a surveyor, 
30 haven't you found that in these old country farm 

fences, that the farmers put their fences out as 
far as they can in the road? A. Yes, sir. 

Q. There is no map, to your knowledge, any-
where showing the lines of the old road? A. No; 
and I have hunted the deeds for the adjacent prop-
erty to see if I could get any information from 
them, but I couldn't, because all properties ran 
all the way from the middle of Peckman's River, 
which was the center of Verona Lake, westerly 

40 to the top of the mountain, and didn't give any 
distanoe from Corby Lane either way. 
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Q. Do you know the width of this same road 
estahlished on the West Orange side? A. No. 

Q. You do not know that? A. No. 
Q. Do you know whether any grade whatever 

was established on the old road? A. I don't think 
so. 

Q. Mr. Crane, if there had been stakes laid out 
a number of years ago showing the orginal in-
tention to run Corby Lane straight, it is possible 
those might have disappeared, is it not? A. Yes, 
sir. 

Q. )\.nd if they did disappear, from the con-
tour of the country · there would it not be natural 
to take the curve that the road did follow? A. 
The curve that the old road followed? 

10 

Q. Yes. I mean the character of the ground; 20 
wasn't it such? A. If I answered that I might be 
criticizing the judgment of the county engineer; 
I do not like to do that. 

Q. No, I mean at the time the road was straight? 
A. I probably don't understand your question or-

Q. Well, ref erring to the condition of the 
ground in that particular location before the new 
road was laid out, wouldn't the public naturally 
travel aTound the edge of the ,ground between what 
is now the old road and the new road? A. Well, 80 
I presume that the reason they travelled where the 
road is, was because it was easier to bui1d a road 
there, cheaper, than it would have been to go 
straight across the way the new road is now. 

Q. But from the old road there was a gradual 
slope of the ground down to Verona Lake, was 
there not? A. Yes. 

40 
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Q. And it was more or less wet and swampy, 
was it not? A. After you got down a ways it was; 
up near the old road it was not. 

Adjourned until to-morrow, Friday, May 
23, 1919, at ten o'clock A. M. 

SECOND DAY. 

Friday, May 23, 1919. 
Met pursuant to adjournment. 

Present, counsel as before stated. 

The Court: Y e~terday you proved the 
deed, you proved the title, but I do not recol-
lect that you proved present possession. I 
do not think that is admitted in the plead-
ings. 

Mr. Jones: :You admit the present pos-
session, do you not? 

Mr. Taylor: I understood Mr. Morey to 
say that he was in possession. 

Mr. Jones: Well, to save calling him 
again, you will admit present possession 
either in person or through his tenant? 

Mr. Taylor: Yes, sir. 
Mr. Jones: If your Honor please, I offer 

in evidence map of section of Pleasant Val-
ley Way which was prepared by the county 
engineer and which is now on the hoard 
for the inspection of the jury. 

(Map referred to is marked Exhibit P-5.) 
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CARL MAU, sworn in behalf of plaintiff. 

Direct examination by Mr. Jones: 

Q. Mr. Mau, what is your business? A. Real 
estate business. 

Q. How long have you been in that business? A. 
About thirty years. 

Q. And you held some public position in Verona 
for many years, did you not? A. I did. 

Q. What were you? A. I was Mayor of Verona. 
Q. How long have you lived in Verona? A. 

Twenty-three years. 
Q. Will you look just back of you, Mr. Mau? 

Take a look at that map for a minute, will you? 
A. (vVitness examines map). Yes, sir. 

Q. Do you recognize thereon the Morey prop-
erty, which is the subject of dispute in this case? 
A. I do. 

Q. Will you point out to the jury the road which 
was always there? A. (Indicating.) The road 
that was always there is marked here with little 
<lots; that is what they call the old road, commonly 
known in the deeds as Corby Lane. 

Q. Is there any other road there now? A. Y c~. 
sir; there is a road here now called Lakeside 
Avenue, a straightened out road (indicating). 

Q. Previous to five or six years ago was that 
road there? A. No, it was not. 

Q. Was there any evidence of it whatsoever? 
A. No, sir. 

Q. Would you be apt to know if it was there? 
A. I think so; yes, sir. 

Q. Where did you live? A. I lived about 250 
feet towards north (indicating). 

Q. Facing any street? A. Facing Corby Road, 
or now Lakeside A venue. 

10 
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Q. And during all the period that you lived there 
did you see any evidences of any road such as is 
now occupied by the straight road? A. No, sir. 

Q. Are you acquainted with the buying and sell-
ing value of real estate in the immediate vicinity 
of the Morey property? A. I think so; yes, sir. 

Q. Have you examined that property lately? A. 
no, not intimately; I know about what it is. 

Q. Did you know the situation prior to the road 
being put through-Mr. Morey's property? A. 
Yes, sir. 

Q. Will you describe it? A. The land coming 
down to what we term the old road-that is, the 
orjgina1 old road- If you wif,h me to go on and 
cxnlain the situation as I saw it-

Q. I want to get at the difference in the situa-
tion before the road was put through and after-
wards, so far as it relates to the Morey property. 
A. There was only this one road there; that was 
there twenty-three years ago, when I came there, 
and I don't think there were any changes made, 
except during that time water was put in the road 
on behalf of the borough, and his property came 
right up to the street line. 

Q. Now, how about the general level of the land 
on each side of the old road previous to the laying 
of the new road? A. The westerly part was al~ 
w~ys somewhat higher than the easterly part; the 
road was a country road, but not swampy. 

Q. It is macach1med, is it not; it is a macadam 
road? A. WelJ, if you like to call it macadam. 

Q. Well, it has a top dressing? A. It has a top . 
dressing on; yes, sir. 

Q. How much property has Morey got on the 
west side of the old road? A. Seventy-five feet. 
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Q. On the west side? A. No, on the west side 
it is between fifty ·and sixty feet; I don't know; 
probably fifty-five or fifty-six. 

Q. And on the east side? A. Seventy-five feet. 
Q. Now, when the new road came through how 

did it leave this property divided up? A. When 
the new road came in it came further towards the 
easterly side and left a strip of land between the 
old road and the new, graded road, seventy-five 
feet on_the one side and the width of that property 
on the other side, probably fifty-five or fifty-six 
feet, and this strip, probably between twenty or 
twenty-five feet wide, is now between the old orig-
inal road and the new road created. 

Q. Is this piece of land large enough to be of any 
market value? A. Not in its present state. 

Q. ·what is the present physical location of that 
plot between the old road and the new road? A. 
I don't think it is of any value to anybody. 

Q. I mean as to high or low or on the level? A. 
:No, it is somewhat lower than either of these two 
roads. 

Q. And what is the effect after a rainstorm, or 
anything like that? A. Well, it is not a very pleas-
ant effect, because it isn't kept in shape, as I think 
a place should be in front of a residence; nothing 
has been done to it, that I know of. 

Q. ·what is the situation of Mr. Morey's land on 
the east side of the new road? A. On the east side 
of the new road the land here running down to-
wards the lake, or the creek, is below street grade. 

Q. Right up at the street it is nearly on a level 
with the street, up at the street, or not? A. On 
this side (indicating)? 

Q. Yes. A. :No, it is lower than the street. 
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Q. How much lower? A. Well, I should think 
a couple of feet. 

Q. And between that land and the road what is 
there erected? A. ,Between this land and-

Q. And the road? A. Well, where this land 
10 ends, of course, the road will begin. 

Q. Is there anything that runs along that side 
of the road? A. On the land side? · 

Q. Yes. A. ,I don't know whether the sewer 
runs there-

Q. No. I mean is there a fence there? A. I be -
lieve the county put a fence there. 

Q. Now, will you tell me-you say that you 
have bought and sold land in that vicinity for 
many years? A. Yes, sir. 

20 Q. Will you tell me what, in your opinion, was 
the value of Morey's land on the east side of the 
old roiad previous to the putting clown of the new 
rond? A. J should judge $10 n front foot. 

Q. And he had 75 feet there? A. Yes. 
Q. That would .be $750? A. Yes, sir. 
Q. What, in your opinion, is the value of that 

strip of land that has been taken in the road; that 
is, 75 feet in width by 50 feet, the width of the 
road? A. I would consider that a hypothetical 

30 question. The land the way it is at present is of 
no vaJue to Mr. Morey, that I can see. 

4.0 

Q. You mean that the fact that the 50 feet was 
taken right off the front of that lot destroys the 
entire value of the lot? A. I don't mean to say 
that; I mean to say that Mr. Morey has his prop-
erty here, and he has an old road here, and here 
is a new road. There is a piece of land between 
the old road and the new road, to which he has no 
access. While he owns it, he has to trespass, as far 
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as I can see, on somebody else's property in order 
to get on it. 

Q. What I am trying to arrive at is what you 
think is the value of that piece of land that was 
taken for the new road? (No response.) Do you 
think you can answer that question? A. I don't 
see how I can answer that. 

Q. What would be the difference in value be-
tween the lot which I understand you say is on the 
east side of the road was worth $750, or $10 a foot, 
before the new road came-what is the difference 
in value of that lot on the east side and the value 
of it after the road was built? A. The road as it 
was originally, the easterly part at that time was 
of a nature that it was somewhat advantageous, 
whereas now, having taken away the high part, 
if there was any, there is only low land that re-
m?ins now, which inva1idates it, of course, very 
much. 

Q. Do I understand that the present value is 
nothing at all? A. No, I wouldn't want to say 
that, but it depends entirely on who wants it. It 
seems to me it would be very difficult to interest 
anybody in a piece of ground that is below level. 

Q. iPrevious to the county taking that road the 
property on the east side of the old road could 
be used for building lots, could it not? A. It might 
be; yes, sir. 

Q. Could the property on the east side of the 
new road be used for building lots? A. It could 
not jn its present state, only at a very large ex-
pense. 

Q. To fill up that lot on the east side, in order 
to make building lots, wou d it pay to do it? A. I 
don't think H could in the present condition in 
which lots are in Verona. 
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Q. What do you mean by that? A. I mean that 
we have so much unimproved land there that 
could be improved at less expense than this piece 
of property that I don't think anybody would do it. 

Q. So that, as far as the market value is con-
10 cerned of the lot after the road was built, what 

have you to say about it? A. I didn't quite catch 
that. 

Q. So far as the effect on the market value of 
that lot on the east side of the new road, what have 
you to say about it? A. I don't think it is over 
desirable. 

Q. Has it any market value, in your opinion? A. 
Anything has a market value. 

Q. What, then, is the market value of that lo ~ 
20 on the east side, if it has any, in your opinion? A. 

I should think I would put the figure from $4 to $6 
a front foot. 

Q. On the 75 feet? A. Yes, sir. 
Q. Now, taking the property on the west side 

of the new road, which would run from the new 
road up to the old road and go from the old road 
to the house, has the placing of the new road had 
any effect on the value of the house lot and the 
buildings erected thereon, so far as market value 

80 iR concerned? A. In its present state it is not as 
desirable as it was before, nor does it look as well 
as it did before. When the old road was there 
there was only this one road, which was the only 
road that the people knew and the only road that 
people saw. Now they have the original road, they 
have a strip of land there and they have the new 
road. 

40 

Q. And that road is practically on the front. 
lawn? A. Well, there never was a front lawn. 
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Q. Well, it runs right in front of the house? A. 
It runs up to his property. 

Q. And between his house and the new road? 
A. Yes, sir. 

Q. Now, what I am trying to get at is, what, in 
your opinion, was the value of his house and lo t lO 
before that country road was put down and then 
afterwards? What is the value of that house and 
lot after the new road was put down? A. I never 
went through this property to value it. No doub t 
there is, through the old road being there and a 
strip of land unoccupied, it deteriorates from the 
market value of the property. 

Q. What, in your opinion, has been the amount 
of that deterioration? A. I should think that, in 
fairness to Mr. Morey, that probably he will have 20 
to take from six to seven hundred dollars less than 
otherwise it would have brought. 

Q. In other words, you think that the market 
value of the property has been depreciated six 
hundred dollars or seven hundred dollars? A. I 
should think so, yes. 

By the Court: 
Q. You refer to simply the property west of the 

old road? A. No, I refer to-
Q. The whole property? A. I am taking the 

property as a whole. 

Mr. Jones: The question was on the west 
side of the new road? 

Witness: On the west side of the new 
road; yes, sir. 

Q. That is your answer, that it would deteriorate 
six hundred dollars or seven hundred dollars, the 
property on the west side of the old road? A. 
Taking the whole property. 
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Q. Yes, . taking the whole property west of the 
old road? A. Yes, sir. 

The Court: That is what I meant. 

By Mr. Jones: 
Q. Are there any other houses facing that old 

road, Mr. Mau? A. ;Yes, there is one house which 
is towards the north. 

Q. Can you poin.t it out there? A. Right here 
(indicating). 

Q. Was not your old house just about where 
that road begins? A. Here was my property, this 
was my old property; here was the old road, and 
they straightened this out (indicating). 

Q. You do not own that house now? A. No, 
sir; I sold it. 

Q. And you have no interest in this proceeding? 
A. No, sir. 

Q. And never did have? A. No, sir. 
Q. Do you know whether there is any improve-

ment in that old road? A. There is waiter in there 
and there is gas. 

Q. And they are still there? A. Yes, sir. 
Q. They have never been put in the new road, 

have they? A. Not that I know of. 

Cross examination by Mr. Taylor: 
Q. Mr. Mau, did you ever know of any map on 

file in the borough showing the dimensions or loca-
tions of the old road? A. If there is, I never saw 
it. 

Q. You have never heard of any? A. I have 
never heard of any. 

Q. Do you know the size of the gas and water 
mains that run through the old road? A. The 
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water main must be six inches, because we have 
nothing less than six inches. 

Q. And how about the gas? A. I don't know 
anything about the gas, except that the gas com-
pany have a franchise in Verona permitting them 
to go overhead or underneath or any other way, 10 
over your house or over your lots or in your cel-
lar, or any old way. 

Q. If that gas pipe were moved, or requested to 
he moved, would it be incumbent on the gas com-
pany, or the Public Service, to move it? 

Objected to. Objection sustained. 
Q. The fence that you spoke of along the east 

side of the new road, can you describe it? A. Yes, 
it is a heavy fence, so far as I know, put there by 
orders of the county, I was given to understand, 
to protect the travelling public. 

Q. Mr. Mau, you were the Mayor of Verona at 
the time this road was put through, were you not? 
A. Yes, sir. 

Q. And the road was put there upon petition 
of the Borough Council? A. I believe so. 

Q. Dou you remember whether or not a request 
was made by the Borough Council that, instead of 
following the old road, the new road should be 
pl,aced further to the east? 

Objected to. 
The Court: The best evidence of that 

would be the minutes of the council meet-
ing. I sustain the objection. 

Q. Now, when you testify as to the value of the 
frontage by feet along these roads do you take 
into consideration the depth of the property? A. 
To a certain extent; yes, sir. 
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Q. What did you say the value of a front foot 
on the westerly side of the old road was? A. On 
the westerly side of the old road? 

Q. Yes. A. I don't believe I gave that. 
Q. Well, what is the value? A. On the wcst-

10 erly side, where this house stands, I would put a 
value from $15 to $18 a front foot. 

Q. $15 to $18? A. Yes. 
Q. Now, then, is that based on any particular 

depth of lot? A. The units in our municipality 
are approximately 150 feet deep, according to loca-
tion; it may vary; it may be less depth and it may 
be a great deal deeper, but the units are approxi-
mately 150 feet deep. 

Q. Supposing the depth were, say, 40 feet, that 
20 would make a difference, in your opinion, as to 

the value of a front foot? A. If they are forty 
feet instead of one hundred and fifty? 

Q. ;Yes. A. Oh, yes, decidedly. 
Q. So that the piece of property left between the 

old road and the new road would not be worth as 
much as $15 a front foot? A. No, sir. 

Q. What, in your opinion, would it be worth? 
A. Well, I fail to see that it is worth anything. It 
is between two roads; you have to trespass to get 

30 to it. 

40 

Q. When you say "trespass," what do you mean? 
A. He has to go over one road that does not belong 
to the owner to go to his ground, and in order to 
get out to the other side trespass on another road 
which does not belong to him. This piece of prop-
erty- here is the old road and here is the new 
road; he doesn't own that or any of it, and he 
doesn't own this; and here is a piece of property 
to which he has no access (indicating). 



W. Barnett Smith, dfrect. 

Q. But he has the right of passing over both 
:roads, has he not? A. Oh, yes. 

Q. Now, on the east side of the old road I under-
stood you to testify that the value of property 
there was about $10 a front foot? A. Yes, sir. 

Q. And that would depend also on the depth of 10 
the lot? A. Well, those lots all run down to the 
creek. 

Q. Prior to the building of the new road the 
property belonging to Mr. Morey on the east side 
of the old road slanted all the way from the old 
road to the lake, did it not? A. Y ~s, sir. 

Q. Do you know whether or not the old road and 
the new road are level, so far as their surfaces are 
concerned? A. I don't quite understand. You 
mean on the same level, the new road as the old 20 
road is? 

Q. Yes. A. I don't know. 
Q. You do not know? A. I should think the new 

road is somewhat higher. 

W. BARNETT SMITH, ~worn in behalf of plain-
tiff. 

Direct examination by Mr. Jones: 
Q. Mr. Smith, you are in what business? A. A 

real estate broker. 
Q. Where is your office? A. In Newark and in 

Verona. 
Q. And you live where? A. I live in Verona. 
Q. How long have you lived in Verona? A. 

Seven teen years. 
Q. Will you look at the map back of you and 

see whether you know the Morey property that we 
have been discussing? A. (Witness examines.) 
I do. Here it is (indicating). 

80 
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Q. I ,asked you to look at that particularly with 
reference to this case, did I not ? A. Yes. 

Q. Did you look at it? A. I did. 
Q. Did you know that property before the new 

road was put through? A. Yes. 
10 Q. Do you know where the old road is that 

goes past his house? A. Yes. 
Q. And you know the new road? A. Yes. 
Q. Will you describe to the jury, if you can, the 

difference between the physical location of the 
Morey property before that new road was put in 
and afterwards? A. (Indicating on map.) Well, 
there was the old road on that curved line, and 
Morey's house is a little west of the straight line, 
and then there was this road, which was in fairly 

20 good condition, and on the other side of it the 
land sloped gradually down to the lake. Doe" 
that answer your question? 

Q. Yes, that is right. Now, he had lots then on 
the east side of the old road? A. Yes. 

Q. And how were they located with reference to 
the old road; that is, were they fairly level up to 
the old road? A. Well, it sloped from the old 
road gradually down to the lake. I would say, 
from my recollection of it, that it was very nearly 

30 at grade, his lot, with the level of the road. 

40 

Q. When you say "the lake'\ where would the 
lake be on that map there? A. Down here (indi-
cating). 

Q. Quite some distance down? A. Yes. I don't 
know the number of feet. 

Q. What, in your opinion, was the value of 
Morey's property on the east side of the old road 
prior to the building of the new road? A. I thin!: 
it was worth about $10 a foot. 
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Q. Now, referring to the property on the east 
side of the old road, has there been any change 
in value since the new road came along and took 
a piece of it? A. Yes, I considered there has 
been considerable of a change in value because 
they have taken a piece of vecy nearly the best 1 O 
part of it right out. ls that what you mean? 

Q. Yes. Will you describe how you arrive at 
the change in value between the situation before 
the new road came through and afterwards? A. 
Well, they have taken a plot approximately 50 
feet wide and 75 feet long from the westerly por-
tion of Morey's lot. 

Q. That is simply gone, is it? A. It is gone. 
And then they have left a strip between the west 
side there and the east side of the new road. 20 
When I was there to look at it there was quite low 
land, and water collected there. On the east side 
of the new road there is a fence there, as is usually 
constructed along state roads or county roads, and 
the ground drops off quite abruptly from there, I 
should say in the neighborhood of three or four 
feet at the east side of the new road. 

Q. iSo that a fence would have to be put there to 
prevent the public from falling in? A. That was 
my idea of why they put it there. 30 

Q. My question is, is there a difference in the 
market value of that land which you said was 
wmth $10 a front foot before-is there a diff erencc 
between the value of that land before and after 
the building of the new road? A. I think there 
is a difference in value, yes. 

Q. \Vhat? (No response.) 
Q. Gan you gel at it this way? What is the value 

of the piece of land that the county took, which 
is a plot 50 by 75'? A. Why, they have taken the 40 
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best part of that land. I should say it would 
make a difference of nearly two-thirds. In other 
words, if the land was worth $750 before, the land 
that they took should be worth in the neighbor-
hood of $500. 

10 Q. That is the land taken? A. Yes, sir. 
Q. What is the value of the little piece of land 

between the old road and the new road? A. I 
don't consider it has very much value, if any. 

Q. 'Why? A. Well, it is hardly big enough to 
build upon; I don't know who would want it. In 
order to establish a v1alue, in my line of business, 
you have got to find somebody that wants a piece 
of property like that. I don't know of anyone 
who would want it. 

20 Q. You do not think it has any market value, 
then? A. Not at the present time; no, sir. 

Q. Have you fixed in your mind the value of 
.Mr. Morey's property on the west side of the old 
road? A. Fixed in my mind the value of it? 

Q. Yes. That is, before the new road was put 
through? A. Well, I think I know about what it 
was worth. 

Q. Is there any differ,:mce between the market 
value of that property before the coming of this 

30 new road and afterwards? A. Yes, there is a dif-
ference in value; it is worth less than it was before. 

Q. How much less, in your opinion? A. w ·ell, I 
had fixed in my mind about ·a thousand dollars. 

Q. A ~housand dollars less? A. Yes, sir. 
Q. How do you arrive at that in your mind? A. 

Well, if I were taking . a man to see the property 
to try to sell it to him before the new road was 
built and these changes had been made, I wouldn't 
have any hesitancy in asking him a fairly good 

40 price for it, say $5,000, in that neighborhood, but 
I don't think he would purchase the lot at this time. 
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That is the only way I can arrive at the difference, 
how it would strike a man if he was looking at it 
to buy it. 

Q. Why is that difference in its value? A. Be-
cause this house does not f,ace the street; it faces 
the street, hut it is not on the street; and there 
is the old road to be taken into account. I imagine 
that somebody owns the road and he does not, and 
he hasn't really a free right of way on the main 
thoroughfare •at the present time. 

Q. Does a sidewalk run up to the new road? A. 
No, there is no pathway-I suppose that is what 
you mean by a sidewalk-there is no pathway 
from the new road to the old. 

Q. If you took a party up there how would you 
get from the new road to his house? A. Wei!, 
people have driven across there (indicating). 

Q. There is no sidewalk approach? A. No, sir. 
Q. If a person living in the Morey house wants 

to connect with the sewer where has he got to go 
now? A. Well. the sewer is in the new street, 
somewhere near the middle of the street, and he 
would have to run across from that point to this 
to get to it (indicating). 

Q. That is something like a hundred feet or 
more, is it not? A. I should say so. 

Q. And if that street i8 ever vacated, then he 
will have quite some distance to lay his water 
mains and his gas mains? A. I presume he will, 
if he wants to reach them. They are put in this 
street. over a hundred feet. 

Q. On the north side of +he hov2c there is a little 
driveway going into the garage, is there not? A. 
I believe it is on this side, if my re-collection is cor-
rect (indicating). 
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Q. And is that cut off, too? A. Yes, sir. 
Q. So that if he wants to reach the main road, 

he has got to drive his car along the curved road 
until he reaches it? A. Yes, go in this way (indi• 
eating). 

Q. Had you prior to six or seven years ago, when 
it is said that this new road was actually laid, ever 
heard of that new straight road there? A. No. 

Q. There are several properties that you know 
of facing and sold with reference to the old road? 
A. There is a good sized house here and one here 
(indicating). 

Q. The:,;e are some lots sold with reference to 
the old road? A. Yes, sir; there is vacant land 
here and :also there (indicating). 

Q. There is an actual real estate development 
there by a real estate company with reference to 
the old road? A. Yes, sir; they face on this front; 
I think this is Hillside A venue; they run up over 
the hill there and they sold lots on both sides of 
Hillside Avenue or-

Q. Do I understand that, in your opinion, on the 
east side of the road prior to the building of the 
new road it was worth $10 a front foot-that is 
$750 and that the taking of the road diminished 
that by $500? A. I should say so. 

Q. And that the house and lot and the buildings 
were depreciated to the extent of $1,000? A. Ap-
proximately, yes. 

Cross examination by Mr. Taylor: 
Q. Mr. Smith, have you ever sold any property 

in this immediate neighborhod? A. No, I have 
not. 

Q. I understood you to testify that the value of 
40 the property, the house and lot, on the west side 
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of the old road had diminished because of the fact 
that a new road had been put through there. Is 
it not usual that when a new road is put through 
or put past a piece of property, that it increases 
its value instead of diminishing it? A. It depends 
on the circu stances. I can conceive of circum- 1 O 
stances under which it would improve it. 

Q. Well, the old road is still in front of the 
Morey property, is it not? A. Yes, sir. 

Q. And it is passable, is it not? A. Yes, sir. 
Q. Well, how do you arrive at your conclusion 

that with that old road there, which is passable 
and usable, the property on the west side of the 
road is damaged because of the fact that the new 
road has been put through further east? A. Be-
cause the principal traffic is on the new road and 20 
it seems to set the house back off of the highway-
tha t is the way it impresses me-instead of having 
the frontage on the highway, it is set back away 
from it. 

Q. But is it not considered an advantage in 
country real estate to have your house back from 
the road? A. It depends on how deep the snow is 
at times. Sometimes people like to be close on the 
road and sometimes they do not. Tastes differ. 

Q. Do yon know of any saJ,"s hrwing taken place go 
there recently of any property in that immediate 
neighborhood? A. I know there have been sales 
made, but I was not connected with them. 

Q. You do not know any of the details? A. No. 
Q. You do not know of any of the prices, then? 

A . . Jo, all I know is the prices asked for property 
in that neighborhood. 

Q. Well, what were the prices asked? A. Well, 
that is pretty hard for me to remember, too, but I 
endeavored to refresh my memory on that subject, 40 
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and I knew that the piece on the south side was 
held at a price which was approximately $18 or 
$20 a foot; that is, the south adjoining this, that 
piece there (indicating). That was offered in my 
office at one time at a price which I figured up at 

10 that time would be about $18 or $20 a foot; .Out it 
:was offered in a trade, and I discount that price 
considerably. 

Q. That was on the east side of the road? A. 
Yes, sir. 

Q. But no sale was made? A. I think it was, but 
I didn't have anything to do with it. Properties 
come in-I live in Verona, and they had to sell it, 
or tried to. 

Q. But you do not know the price that was paid? 
20 A. I hadn't anything further to do with it. 

Q. So that you never made a sale there? A. Not 
right there. 

Q. And you do not know of any price paid at 
all? No, sir. 

Q. You testified that the sewer there was in the 
middle of the street. Are you sure of that? A. I 
don't know that I said it was in the middle of the 
strce t. 

Q. I understood you to say so? A. I may have 
30 said it was somewhere near the middle of the 

street. I don't just recollect just where it is. 
Q. Where do you think it is? A. I believe it is 

nearly in the middle of the street. 
Q. ·whkh street? A. The new road. 
Q. Would you be surprised to find that it was 

east of the new road? A. Not particularly. 

Redirect examination by Mr. Jones: 
Q. Mr. Smith, that house of Morey's is built with 

40 reference to the old road, is it not? A. It was built 
on the old road. 
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Q. Facing the old road? A. Facing the old road, 
yes. 

Q.. Is the angle at which it faced the old road 
the same angle at which the new road comes, as 
you recall it? A. I couldn't answer that question. 

10 
WILLIAM H. KIENTZ, sworn in behalf of plain-

tiff. 

Direct examination by Mr. Jones: 
Q. Mr. Kientz what is your business? A. Builder 

and contractor, general building and contracting. 
Q. How long have you been in Verona? A. Nine 

years. 
Q. Did you know this Morey property before 

this n·ew road was built through? A. I did. 20 
Q. And have you examined that property care-

f~_lly since, at my request? A. I have gone over it 
some; yes, sir. 

Q. Recently? A. Yes. 
Q. Will you tell me the situation, so far as levels 

are concerned, before the coming of the new road 
and afterwards? Describe it. A. You mean the 
level of the old road with respect to the house or 
lot? 

Q. Yes. A. (Indicating on map) I should judge go 
that the house stands up, perhaps eighteen or 
twenty inches, perhaps two feet, from the grade 
down to the old road, and there is a sidewalk slop-
ing gradually to within four steps of the old road 
line. 

Q. A cement sidewalk? A. A cement sidewalk. 
Cement st_eps down to the old road line and the 
curb, and that is propably two feet down from the 

40 



68 

William H. Kientz, direct. 

grade, down to the street, and the new road is 
probably a foot higher than the old road, so that 
in wet weather there is always water in there. 

Q. And what is the situation in between the two 
roads, that little piece? A. Well, between the two 

10 roads now? 
Q. Yes. A. That is lower. It has been filled in 

a little bit by Mr. Morey, I presume, but it is still 
lower in between there, and there isn't any real 
good method to take away the water, and so forfii. 

Q. How much lower? A. It would take possibly 
an average of a foot to fill in there all the way 
across Lhe house frontage, and that originally from 
the old road sloped gradually back to the lake. 
Beginning at the old road, it might have been per-

20 haps a foot lower. Anybody building there could 
have taken the excavated earth and filled in in 
front of the house, but as it is novv it is about five 
feet from the new road down. The embankment, 
of course, slopes a liittle bit, but back of the em-
bankment about three or four feet-

Q. On the east side of the new road, is that on 
th,~ level of the strccl or not? A. No, there is about 
five feet. 

Q. And separated from the roa<l by a fence? A. 
30 Yes, there is a fence alongside of the road to pro-

tect traffic. 

40 

Q. I asked you to calculate for me how much it 
would cost to fill that in to approximately the level 
it was before. A. To make the east side corres-
pond to practically the same as it was-the east 
side of the old road? 

Q. Yes. A. Well, I should judge it would take 
between 600 and 700 loads to do that. 

Q. Would it be worth while, so far as value is 
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concerned? A. Yes, it would make that lot usable 
and valuable on that side more than it is now. 

Q. Well, how much would 600 or 700 loads of 
dirt cost? A. Depending on where it might be se-
cured. It might cost in the ne1ighborhood of $1,500 
to get it there, I should think. 10 

Q. And having put $1,500 worth of dirt in that 
lot, is it worth $1.500? A. Yes, it is worth more 
than that, because that is a deep lot; that is prob-
ably nearly a thousand feet back to the lake; I 
don't know exactly; I should think it was a thous-
and feet. 

QI In between the two, as you say, it would take 
about a foot of dirt to fill it. Did you calculate 
about the cost of filling there? A. Yes, that can 
be filled for a hundred dollars; I could fill that in 20 
for a hundred dollars. 

By the Court: 
Q. You mean the litt!e triangular strip? A. Yes, 

sir. 

By Mr. Jones: 
Q. Now, in order to go from Morey's house, from 

the end of the sidewalk which he has built, to the 
old road, in order to continue that sidewalk to the 30 
new road, ·what would it cost? A. There is about 
60 feet. Well, $45. 

Q. $45? A. Yes. 
Q. And how about the garage road on the side? 

A. The garage road? 
Q. Yes" A. Vv ell, of course, that is now prac-

tically as it was before. It comes up to the old 
road. In coniing out there they have to cross that 
low place from that point to go directly to the new 
road. 40 
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Q. You think after the grading was done there 
would not be any change to that? A. I should 
think there would be a roadway all the way across; 
they could go straight out, because of the fact that 
there is nothing done. The old ·road is there the 

10 same as it was, but it is not worked; it is not put 
in condition; it is left to go to the dogs, as they say, 
or left alone, so that it is not a road; it is p.cacti -
cally nothing. 

Q. 'What is the condition of the strip between 
Morey's house and the road on a day like this? A. ,v ell, it is wet; you have to wear rubbers or swim. 

Q. Do you know the last witness that was · on 
the stand? A. I beg your pardon? 

Q. Do you know Mr. Smith? A. Yes, sir. 
20 Q. What official is he in Verona? A. Assessor, 

I believe. 
Q. The town assessor? A. Yes, sir. 

Cross examination by Mr. Taylor: 
Q. Mr. Kientz, I understood you to testify that 

you were a builder? A. Yes, sir; buil'der and 
contractor, general contractor and builder. 

Q. I understood you to testify that the space be-
tween the new road and the old road in front of 

80 Mr Morey's house was just about one foot below 
the level of both roads; is that right? A. To fill 
it up and make it usable, as the grade ·was before, 
it would take about a foot to fill in there, yes, just 
about. 

Q. Well, it has been fiilled in, has it not? A. 
Some; there has been some filling, but outside of 
that it would take a foot on the average all the 
way across to fill that in; outside of what has been 
put in it would average a foot. At any rate, I 

40 would figure to put it in for a hundred dollars. 
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Q. Do you know how many cubic yards it would 
take to fill that up? A. Well, it wou1d take about 
70 to 75 cubic yards, probably 50 to 60 loads. 

Redirect examination by Mr. Jo_nes: 

Q. When you were up there with me the other 1 o 
Sunday Mr. iMorey pointed out places where he 
has testifie9 he has filled in. Did you see that? 
A. Yes, stir. 

Q. Where has he filled in himself? A. Well, he 
filled in in front of his· house, between the two 
roads, and also some on the east side of the new 
road; there is a gateway left there and he has filled 
in there in front of that, so that he can drive down 
there without going down a steep bank. 

Q. Could you judge how many loads there were? 20 
A. Well, there might be a hundred loads on both 
sides of the property, in both places. 

Recross examinatio.n by Mr. Taylor: 

Q. Did you see Mr. Morey put in this dirt there 
that you have testified to? A. He did put some of 
it in, and I think-

Q. Did you see him? A. Oh, yes, I saw him put 
some in. 

Q. When? A. I was working at the time they 20 
were building the road; I was working back and 
forth there every day, and he would be putting 
some in occasionally. Whenever he would get any 
he would put it in there. 

Q. Do you mean the road was being built, that 
new road? A. When the new road was being built, 
yes. I was travelling over that every day, back and 
forth, doing some work in West Orange, just over 
the line. 

40 
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Q. Who put this dirt in? A. He hired two or 
three different men, I guess; I don't know anything 
about that, but I saw him putting some in himself, 
filling it in with a wheel-barrow. 

Q. How long ago is that? A. Shortly after the 
10 road was built. They didn't do anything to pro-

tect him there regarding the grade, so that he 
gradually filled in a little to get across, and when 
he got a chance to buy the dirt, I guess it was a 
year ago. 

Q. Do you know where he got the dirt from? A. 
Yes, he took some off the side there, some off his 
lot, and some down off Hillside A venue; it washed 
down from Hillside A venue; and then he had som·e 
haufod from a house that we were building in 

20 West Orange. I didn't see them drop the dirt 
there, but I saw it after it was there. 

30 

Plaintiff r·ests. 

The Court: Is it admitted that the road 
on the exhibit on the blackboard which has 
been called the new road is a county road? 

Mr. Taylor: Oh, yes. 
Mr. Jones: It is what is known popularly 

as a state road, is it not? 
Mr. Taylor: No, it is a county road, it is 

under the control of the county. 

AMOS B. PIERCE, sworn in behalf of the de-
fendant. 

Direct examination by Mr. Taylor: 
Q. Mr. Pierce, you are employed by the County 

of Essex? A. I am. 
Q. And what is your position? A. Clerk to the 

40 Road Board. 
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Q. And you have charge of the minutes of the 
Road Board of the Board of Freeholders? A. Yes, 
sir. 

Q. I hand you a book and ask you if that is a 
book of the minutes of the Road Committee (book 
handed to witness)? A. Yes, sir. 

Q. Will you turn to page 270, ,ook 10, and 
read that part of the minutes relating to the im-
provement of Pleasant Valley Way? A. (Refer-
ring to book) "The following is a copy of a reso-
lution passed by the Town Council of the Town 
of West Orange, in the County of Essex. Be it 
resolved that the Board of Chosen Freeholders 
of the County of Essex be and are hereby-" 

Mr. Jones: I object to that. West Orange 
cannot bind Verona. The resolution on its 
face purports to be a resolution of the Town 
Council of West Orange. I know there is 
such a resolution, but that cannot possibly 
affect Verona or anybody living there. 

The Court: If that is a recitation of a 
resolution of another municipality, of 
course, that is not the best evidence of the 
resolution. 

10 

20 

Mr. Taylor: It covers this entire road 30 
from Bloomfield Avenue. 

Mr. Jones: There is another objection. 
It is a recitation of the action of some other 
municipality. 

The Court: May I look at that, Mr. Pierce, 
please? 

The Witness: Yes, sir (handing book to 
the Court). 

The Court: I sustain your objection. 
40 
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Q. Turn to page 313. A. (Referring to book) 
"In the Board of Chosen Freeholders of the County 
of Essex. Resolved: That the Board of Chosen 

\ 
Freeholders of the County of Essex does consider 
and determine that that portion of Pleasant Valley 

10 Way in the Borough of Verona and the Town of 
West Orange from Bloomfie Id A venue, Verona, to 
the Northfield Road, the distances being about as 
foiUows: Verona, 3,100 feet; West Orange, 22,000 
feet; total, 25,100 feet, is of sufficient importance to 
warrant the expenditure of state and county 
money, and should he improved by grading and 
paving with telford pavement, under the provis-
ions of an act entitled 'An Act to provide for the 
permanent improvement of the public roads of 

20 this state,' approved March 27, 1905, and the sup-
plements and amendments thereto. Resolved: 
That the County Engineer be authorized and in-
structed to make a survey of said road and to pr~-
pare plans, cross sections and specifications of the 
work to be done on the same5 as above described; 
and he it further resolved: That before making 
saM survey or pr~paring said plans, cross sections 
and specifications the consent of the State Com-
missoner of Public Roads to the improvement of 

30 the road above described, in the manner· above 
mentioned, shall firsl be obtained, and the clerk 
of the board be instructed to send a certified copy 
of this resoilution to the said State Commissioner 
of Publiic Roads, and that the County Engineer be 
instructed to communicate with him, and obtain, 
if possible, his consent to the said proposed im-
provement." 

40 

Q. What is the date of that resolution? A. (Re-
ferring to book) "It is hereby certified that at a 
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regular meeting of the Board of Chosen Free-
holders of the County of Essex, held on the 11th 
day of March, A. D., 1909, the foregoing resolution 
was duly adopted, thirty members voting in the af-
fimative and none in the negative. Driver and 
Na than absent." 10 

By Mr. Jones: 
Q. It was passed March 11, 1909? A. Yes, that 

is the date. 

By Mr. Taylo.r: 
Q. Now turn to page 366. 

The Court: That was what page that you 
were reading from? 

The ,vitness: I was reading on page 314; 
it commences on page 313. 

Mr. Taylor: Never mind page 336; that 
is West Orange. Page 499. 

Witness: (Referring to book) "The 
County Engineer reported that the State 
Commissioner has approved the plans of 
Pleasant Valley Way from Bloomfield Ave-
nue, Verona, to Mountain Avenue, West 
Orange, and that the Director be authorized 
to advertise for proposals." 

· Q. And what date was that? A. That is the 
meeting of June 6, 1910. (Referring to book) "Dr. 
Peck moved and Mr. Howe seconded a motion that 
the report be adopted. Carried." 

Q. That is enough. Now turn to page 523. A. 
(Referring lo book) "vVhereas the State Commis-
sioner has expressed a desire to amend the speci-
fications for grading and paving Pleasant Valley 
,vay, in the Borough of Verona and Township of 

20 

30 

40 
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West Orange, be it resolved that all the proposals 
received for this work be rejected and the checks 
and bonds returned. Whereas the Committee on 
Roads and Assessments has decided it is expedient 
to pave the gutters"-

10 Q. Now page 534? 

20 

-Mr. Jones: Will you read the first part of 
that resolution, the preamble. 

Witness: (Referring to book) "Whereas 
the State Commissioner has expressed a de-
sire to amend the specifications for grading 
and paving Pleasant Valley Way, in the 
Borough of Verona and Township of West 
Orange." 

Mr. Jones: That is enough. 

Q. What is the date of that meeting? A. July 
14, 1910. 

Q. Page 534. A. (Referring to book.) "A reso-
lution was read providing for the improvement of 
Pleasant Valley Way, change of specifications. 
Mr. Harrison moved and Dr. Peck seconded a 
n1otion"-

Q. Never mind. And the date of that? A. That 
is August 5, 1910. 

80 Q. 1Page 544. A. (Referring to book.) "Mr. 

40 

Evans moved and Mr. Howe seconded a motion 
that a resolution be prepared recommending to 
the Board the award of the contract for the im-
provement of Pleasant Valley "\Vay to Robert Do-
riety, he being the lowest bidder, and that checks 
deposited with bids be returned to the unsucces-
ful bidders. Adopted for the sum of $36,780.65." 

Q. And what is the date of that? A. September 
8th, 1910. 

Q. I hand you book No. 11, and ask you to turn 
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to page 142 (handing book to witness). A. (Re-
ferring to book.) I do not see anything there 
about Pleasant Valley Way. 

Q. Page 142? A. 142. Yes, it says here, "A let-
ter was received from Robert Doriety"-

Mr. Jones: I object to that, if your Honor 
please. The attempt is to read into the min-
utes of the meeting a letter written by an-
other man about some subject, and I object 
to that. That is not the best evidence. The 
man is the best evidence. They cannot read 
it into the minutes of a public meeting, un-
less it is our man. It is not our man. 

Mr. Taylor: It is the record of a public 
body. 

The Court: I shall admit it, if it is what 
I expect it is. I will hear it first. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ·ground of appeal. 

Q. Read it. A. (Referring to book.) "A letter 
was read from Robert Doriety asking that grade 
stakes be placed so he could proceed with his 
contract on Pleasant Valley Way/' 

10 

20 

Q. Go ahead. A. "Mr. Roemmelle, Jr., moved 30 
and Mr. Lacombe seconded a motion that letter 
be received and filed and that the County En-
gineer be empowered to employ such help in his 
department as is necessary. Adopted." 

Q. And the date of that? A. March 25th, 1912. 
Q. I hand you the book marked "A," and ask 

you to turn to page 1 (handing book to witness). 
Read that. A. (Referring to hook.) "Mr. Mau, 
Mayor of Verona, representing some of the prop-
erty owners, spoke to the committee in reference 40 
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to Lakeside Avenue, or Pleasant Valley Way, 
which he, and also the property owners in the 
vicinity, thought should be laid out further east, 
as in the present layout, according to stakes, it 
would cut off some of the lawns. Mr. Owen ad-

10 vised the committee that about. a year and a half 
ago he had applications from property owners in 
the section near Pleasant Valley Way asking the 
same as Mr. Mau; he had put stakes in and they 
had then expressed their entire satisfaction. This 
matter was left to the County Engineer, to look 
into the matter with Mr. Mau." 

20 

30 

40 

Mr. Jones: I ask that that be stricken 
out, your Honor. 

The Court: On what ground? 
Mr. Jones: On the ground, in the first 

place, that it is hearsay, and, in the second 
place, it does not fix the property. 

The Court: This is a public record. It is 
different from your other objection as to 
the ,vest Orange resolution. 

Mr. Jones: Yes, I appreciate that, but the 
second part of my objection is valid, be-
cause it refers to an altogether different part 
of the road; it refers to lawns away down 
the street, where they are cutting off the 
lawns of houses. 

The Court: How do you know that? If 
yon know that to be a fact, I shall be gl1ad 
to hear you. I do not know it. 

Mr. Jones: I happen to know it to be the 
fact~ 

The Court: If it is admitted that that is 
the fact, all right; but you are the only one 
in the room that has the knowledge. 



79· 

Amos B. Pierce, direct. 

Mr. Jones: No, it is in the testimony, in 
Mrs. Hornf eck's testimony and Mrs. Bar-
ter's testimony, which was read to the jury 
by deposition, which said that the objection 
was raised because they were cutting off 
their lawns, and they went out and stopped 10 
them. That is away down the road. 

The Court: I do not think this has any-
thing to do with your case, as a matter of 
fact. Do you want to urge your objection? 
I do not think it makes any diff ereucc. 

Mr. Jones: No, I do not think so. 
The Court: All right, we will let it stand. 

Q. What is the date of that? A. The date of 
that meeting is July 8, 1912. 

Q. I hand you book B, and ask you to turn to 
page 166 (handing book to witness). Read that 
porlion relating to Pleasant Valley Way in Verona 
and West Orange. (Referring to book.) "Accept-
ance of roads. To the Committee on Roads, etc., 
William Cardwell, Chairman. Gentlemen: I have 
secured from the Commissioner of Public Roads 
letters of acceptance of the following contracts: 
Contract for the improvement of Pleasant Valley 
Way, in Verona and ,vest Orange, date of accept--
ance being July 2.2, 1914." 

Q. What page is that? A. That page is 166. 
Q. \Vhat is the date of that? A. December n, 

1914. 
Q. Now, turning to page 167. A. (Referring to 

book.) "I have turned over these letters to Direc-
tor Evans, as they are addressed" -

Q. No, the first part, "To the Committee on 
Roads." A. (Ref erring to book.) "I vrnuld further 
recommend that the contractors of the work on 
Pleasant Valley Vv ay and on Clinton A venue be 

20 

30 

40 
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given their final payments, less five per cent. re-
quired to be retained for a period of one year 
under the terms of the contraots." 

Q. What date is that? A. That is the sa:i;ne date. 
Q. Well, what is it? A. December 9, 1914, the 

10 same as the other, the same letter. 

Mr. Taylor: I off er all these books in ev1-
dence. 

The Court: Why do you not leave the 
record as it is, and not offer them, because 
your record is clean as it is? 

l\ir. Taylor: All right. 
Cross examination waived. 

20 FHEDERICK A. REIMER, sworn in behalf of 

80 

40 

defendant. 

Direct examination by Mr. Taylor: 
Q. Mr. Reimer, you are employed by the ~ounty 

of Essex? A. Yes, sir. 
Q. In what capacity? A. County Engineer. 
Q. And you have been for how long? A. Six 

years. 
Q. Were you County Engineer at the time Pleas-

ant Valley Way, Verona, was repaired and 
straightened out? A. I was the As.sistant County 
Engineer. 

Q. Did you have charge of that work? A. I did. 
Q. Will you tell the Court and jury when that 

work began and what you did as County Engineer? 
A. You refer to the particular portion in ques-
tion? 

Q. In front of Mr. Morey's property, yes. A. In 
April, 1912. 
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Q. And what did you do? A. I ran the line of 
survey and took the necessary levels and set the 
stakes for the grading of the road and gave in-
structions to the contractor to proceed along the 
line which I set for him. 

Q. This road was laid under an Act of the Leg- 10 
islature of 1905, was it? A. Yes, sir. 

Q. Do you know what the provisions of that Act 
were as to the pavement? 

Mr. Jones: Won't the Act speak for it-
self? 

The Court: Well, while it does, I think 
we will let this in. 

A. The Act requires that the consent for survey 
should first be received from the State Commis- 20 
sion of Public Roads, after which the surveys were 
made and the plans and spedfications prepared, 
and submitted them to the State for its approval, 
and upon being so approved the advertisements 
for the work were proceeded with and the con-
tracts were let and approved by the State also, and 
for that the State would contribute forty per cent., 
or, I believe, at that time 331/3 per cent. I am not 
quite sure of the percentage of cost that they bore 
- of the total cost. 30 

Q. And the Borough of Verona how much? A. 
Ten per cent. 

Q. And the balance paid by the county? A. And 
the balance paid by the county and State together; 
yes, sir. 

Q. Now, will you describe what you did in lay-
jng out that road? A. At the time of the letting of 
the contract I proceeded with the contract. Mr. 
Doriety, who was the contractor, called upon me 

40 
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for stakes in this immediate vicinity, and I gave 
him a line, represented here on the map, running 
throrugh what I considered at that time and what 
was a swampy piece of land, so that when I cut 
through the high brush for a portion of the dis-

10 tance I had to lay the brush down and walk on it 
to keep dry. I remember that distinctly, because 
this was one of the first pieces of work that I was 
on for the county. The line was laid down along 
the line as showed here on the map, connecting 
the straight portion of the road to the south, in 
the Town of West Orange, which was already laili 
out by West Orange 50 feet wide, with the straight 
portion of the road to the north of the irregular 
route shown on the map, running down to Bloom-

20 field A venue, 50 feet wide. 
Q. Can you fix the date when you placed those 

stakes? A. The finished grade stakes I can fix 
exactly. The preliminary work was done without 
grade, except for a rgeneral line, because there was 
a great deal of fill put in there and stakes would 
be required, and so I instructed the contractor to 
continue until he got nearly to grade, and then I 
set the final stakes, which was July 16, 1912. 

Q. I am now referring to the road directly in 
30 front of Mr. Morey's. A. Yes. 

Q. rDid you have any way of determining the 
line of the road by which to fix your stakes? A. 
The line of the road was that which was estab-
lished upon the map which was approved hy the 
county and also by the State, which I have here, 
showing their approval of the line as laid down, 
which was this line (indicating). That is the map 
which I worked from and proceeded with the sur-
veys accordingly. There was nothing on the 

40 ground to indicate that the line was other than 
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this, except the old carriage-way which ran around 
the edge of this swamp. I took particular note of 
the condition of the old road. The old road was 
never repaired by the county, and there was noth-
ing of physical evidence there immediately in front 
of Mr. Morey's property, except along the westerly 10 
side, where there were a few old posts, but I could 
find no evidence along the easterly side to indi-
cate that there ever had been any fence there. I 
therefore made a survey of the old road as it ex-
isted, as nearly as we could, judging from the car-
riage-way as it was worked around the edge of the 
higher ground, and that is the line indicated in the 
dotted line, the irregular line on the map. 

Q. Will you indicate that on the map? A. (In-
dicating.) The old carriage-way was this dotted 20 
line coming back into the center of ,the road on the 
south side in West Orange, and before striking 
the line of the road bearing to the north slightly 
and then to the south of the low land, coming back 
into the straight piece of road in Verona Township 
about 1,000 feet north of the West Orange line; 

, that was the old carriage-way that was used at that 
time. The lower part where the new road is rep-
resented was, the greater portion of it, wet, and 
for a considerable distance there I had to cut out 30 · 
brush and lay it down and walk on it while I was 
getting my stakes in, and in that portion I drove 
stakes four or five feet long. 

Q. Can you state when the road was finished? 
A. The road was finished in 1913 down to Bloom-
field A venue. 

Q. ca·n you state when the road was finished, 
referring to the property immediately in front of 
Mr. Morey's? A. That was in the Fall of 1912. 

40 
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Q. Will you describe the condition of the Morey 
property between the old road and the new road 
after the completion of the new road? A. At the 
time of laying out the new road Mr. Morey re-
quested that the piece of land which was low be 

10 filled in and the contractor had surplus material, 
and I directed that that be filled in, which it was, 
and the space between-the triangular piece be-
tween the old carriage-way and the present con-
structed road is practically level at the present 
time. 

Q. Did you do anything else? A. We also con-
structed drains, extended the drains at Mr. Morey's 
request across his property under the new road 
and terminated it on the east side of the new road 

20 a\ two different points to take off the water from 
this low land. 

Q. There has been some testimony here to the 
effect that the new road was higher than ,the old 
road. What have you to say about that? A. The 
two roads are practically level, from levels which 
I have taken for this very purpose. 

Q. And your maps show that they are level? A. 
Yes. I can give you the various elevations, if you 
wish them. 

30 Q. (By the Court.) How much of a variance is 

40 

there? A. I will give you the extreme variance 
(referring to map). Just south of Mr. Morey's 
property the old road, the center of it, is lower 
than the new road by .2 feet; that is about 2½ 
inches; at a point almost immediately in front of 
Mr. Morey's property the ground is practically 
level; in fact, the road in front of Mr. Morey's 
house is .2 feet higher than .the new road; 50 
feet north the road in front of Mr. Morey's 
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prope ty is .l foot-H is 1.7 feet higher than the 
new road; immediately in front of Mr. Morey's 
property the road is p:raeticaUy evel, and as you 
come north the old road is higher than the new 
road, immediately north of Mr. Morey's property. 

Q. (By Mr. Taylor.) ,.fherc has be n some lcsti-
mm y given here about a fence on the easterly si<le 
of the new road. Will you describe that fence and 
state its purpose? A. Yes, sir. The comdy is re-
quired by law to construct and maintain guard 
rails at all dangerous points in the county, depend-
ing on my direction and recommendation. The 
roads where they are considerably above the level 
of the adjacent ground have been p-rotected by 
putting rn these guard rails, and we built this 
guard rail along the easterly side, which is in front 
of 1\fr. Morey's property, for that very purpose, to 
prevent accidents, machines and other vehicles 
from running off into the lower land, and tI1e pro-
cedure always has been that at whatever time the 
property owner desires entrance into the property, 
that the county, at its own expense, removes the 
obstruction. 

Q. You ,vere on the work frequently as it pro-
gressed, were you not? A. I was, pretty neR.rly 
every day, or every other day; yes, sir. 

Q. And at that time did you see Mr. Morey there 
at any time? A. I did, several times. 

Q. What did he say to you, if anyfhing, in con-• 
ncction with the new road while it was being built? 
A. There was never any objection made by Mr. 
Morey or others concerning the line of the new 
road until after work was entirely completed, with 
the exception .of Mrs. Hornfcck, who at the time I 
was setting the line for the road to the north, 
tbrnght that the road was going to come into her 

20 

30 
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terrace, but the line never was intended to come 
into her terrace. The testimony shows that she 
requested that it be removed further east, which 
is true. At the same time the stakes never changed, 
and the road was put on that line without change, 

10 but they were afraid the road was coming into 
their terrace. and destroy it, but the line was not 
changed. 

Q. Did you ever determine the width of the old 
road? A. There was nothing of evidence to deter-
mine what the width of the old road was; there 
were no records and I had nothing to go by at all. 

Cross examination by Mr. Jones: 
Q. Did not Mr. Owen make this survey for this 

20 road, Mr. Reimer? A. Mr. Owen made the map 
and I made the survey. 

Q. Then what actually happened is that you 
went to the West Orange line, where they had a 
fifty-foot street coming up, and from that point, 
not finding any stakes, you jumped up to a point 
up novth to where you thought it ought to run, and 
ran a line there? A. I ran the line according to 
the map, as nearly as could be determiined from 
lhe map. 

80 Q. What map is that? A. The map which wns 
·1pproved by the State and which l have here. 

Q. \Vas that supplied from your office to thP. 
State firsit? A. Yes, sir. 

Q. ·For approval? A. ;Yes, sir; and tha,t map 
shows the line running between the \Vest Orang,~ 
stretch and the road to this line (indicating). 

Q. And the State gets it from you, does it not? 
A. Yes, sir. 

Q. You make it first and send it to the State for 
40 approval? A. Yes, sir. 
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Q. And then it comes back? A. Yes, sir. 
Q. When you made the required survey for the 

approval of the State you gO't to a point where you 
thought the road was straight and where you could 
find some evidences of stakes or boundaries, and 
then, not finding any evidences of boundaries fo r 
the curved part, you arrived at another part that 
looked straight, and you drew something in bP--
tween, did you not? A. I tMnk probably my 
statement was misunderstood. The original sur-
vey was made by Mr. Owen. I made the survey 
for the actual laying of the road on the ground. 
That was taken from Mr. Owen's survey, and wha t 
data he had I have no knowledge of. 

Q. So tha-t how Mr. Owen arrived a·t that line 
you do not know, do you? A. Not as far as the 
individual work was concerned; no, sir. 

Q. So that your map was really based on Owen'f. 
survey, was it not? A. It was to this extent: that 
at the time I was to do the work in the field, and 
Mr. Owen directed me to connect these two points 
with the curved line. 

Q. ,vhat points? A. The point here in \Vest 
Orange to the point here in Verona (indicatinr~); in 
other words, not to follow the old road. which wa8 
simply a carriage-way, and H was the intent, per-
haps, that the road should run through this straight 
line and connecting-

Q. Yon receiived n survey from Mr. Owen and 
were instructed to run a road from a certain point 
to another certain point in Verona? A. Yes. 

Q. And you, as an engineer, mnde a road as 
straight as you could? A. Followed the map; yes, 
sir. 

Q. But in making the road you had no bounda-
ries that you could find on the land itself? A. Ex-

10 

20 

80 

40 



88 

Frederick A. Reimer, cross. 

cept the physical evidence, which would be the 
natural thing for an engineer to follow, and 110t 
follow the edge of the swamp; I took that line, 
and that was the line that Mr. Owen made on the 
map. 

10 Q. But those two ends that you speak of, one 
was at the north side of the map and the other at 
the south side of the map? A. Yes, sir. 

Q. So that in between those two points and 
where the curve is you found no actual old bound-
aries? A. Not any other road; no, sir. 

Q. Have you ever been able to find any record 
of this Corby Lane?· A. No~ sir. 

Q. And you have hunted for it, the same as we 
have? A. I have. 

20 Q. And outside of this Owen survey, which was 

30 

40 

made, I assume, seven or eight years ago, there is 
no survey of that road, is there?- A. Not that I 
know of. 

Q. Now, when .a road is laid out under the law, 
ordinarily the county surveyor or the surveyors 
of the highway make a survey and file Hrn t in the 
County Clerk's office and with the clerk of the 
road board, do they not, so that it makes a public 
record? A. Yes. 

Q. There is no such thing of either of these 
roads, is there? A. No, sir. 

Q. Now., on the west side of the Corby Lane, the 
curved road that we are speaking about, there 
::-ire some evidences of possession, are there? A. 
There were at that time. 

Q. So that if you were surveying up there for 
a private individual before this new road was put 
ther e you would have located him on Corby Lane, 
would you not? A. That is a question which 
would probably be determined more or less by 
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the conditions I founq in West Orm ge. The West 
Orange l'ine did not &trike Corpy Lane. 

Q. If I remember, before you came into the 
county employ you were a local surveyor in East 
Orange?. A. No, I was in public life in East Or-
ange; my father was interested there. 

Q. And when you come into a new locality to 
survey don't you usually go to the local surveyor 
and get some data from him? A. I always get it 
if I can. 

Q. So that the local surveyor is more apt to 
know the boundaries and the various beginning 
points than an outsider is, is he not? A. They are 
very apt to, b,ut we don't alw~ys follow them. 

Q. So that if you came up to Verona and Mr. 
Crane was the borough engineer, you would prob-
ably go to Mr. Crane and get some data from him? 
A. I would probably go to Mr. Crane for a good 
deal. 

Q. And a surveyor going outside of his locality 
is somewhat at a disadvantage over & focal man, 
is he not? A. No, I don't think so exactly. 

Q. Well, he must obtain his data from him- A. 
Well, assuming that we get the data that we gen-
erally get, there is no difficulty in following the 
lip.e. 

Q. You have had some experience with roads. 
You do not mean to tell this jury that the only way 
a road is formed in this connty is by an actual sur-
vey, do you? A. I don't quite get that. 

Q. A road can be a road, and yet there be no 
public record of it, can it not? A. Yes, sir. 

Q. If a line was laid and it was abandoned for 
a number of years, there would be no road there, 
would there? A. There certainly would; yes, sir. 
That hns been decided a good many times. 
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Q. After a road has been used, as testified in 
this case, for almost a century, that becomes and 
is established as a public road, is it not? A. Not 
necessarily. 

Q. Now, you said that the county has improved 
10 that road. Why should they improve it? A. They 

shouldn't have improved it; we shouldn't improve 
it; we don't believe H is the line of the road. 

20 

30 

40 

Q. But they had no business to improve it prior 
to taking it over; is that it? A. No, sir. 

Q. So that until you made this new road through 
here you had nothing to do with that old road? A. 
What? 

Q. That was a borough road, was it not? A. So 
far as we know. 

Q. And Lakeside Avenue afong here was a bor-
ough road (iindicating)? A. So far as we know. 

Q. And the county took it over at the time of 
the improvement? A. Not the old road. 

Q. No. but the whole situation there? A. Yes. 
Q. Now. you have told us something about the 

act. Won't you tell us a little more about it-the 
act of 1905. under which you <lid that? That act 
also provides that when you take a piece of land 
you sh all pay for H, does it not? A. I don't recall 
-there is a provisfon in that by which land may 
he tnkrn, yes, by gift or otherwise. 

Q. You have to agree with the owner to pay or 
else you take it bv condemnation? A. If we agree 
to take any we would have done that. 

Q. You never attempted to condemn this land 
he:e, did you? A. We he1ieved we were on the 
road. sir. 

Q. The question was, did you ever attempt to 
condemn? A. No, sir. 
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Q. And you never purchased it? A. No, sir. 
Q. And you never pa1d anything for it? A. No, 

sir. 
Q. And you never paid any damages for what 

Mr. Morey might conceive were his damages? A. 
None whatever. 

Q. Mr. Morey appeared before the Board of 
Freeholders, you say, and he did not make objec-
tion. He appeared before the Board of Free-
holders before the road was completed and made 
objection in your presence, did he not? A. Not be-
fore the road was completed; no, sir. 

Q. Well, it appears in the minutes of the Free-
holders, does it not'? A. Not to my recollection. 
Mr. Morey appeared and requested that the low 
land be filled in, which we did, and then he would 
be perfectly satisfied if the county would give him 
$500, he would be perfectly satisfied with the whole 
thing, and we closed out and gave him $500. 

Q. As a matter of fact, don't you remember that 
Mr. Morey came down to the Committee of the 
Road Board several times and also had several 
talks with you down here? A. That was after the 
road was completed; yes, sir; not prior to the com-
plc~ion of the road. 

Q. Now, when you say you ran the line through 
what you call the straight road, which was the 
original line, according to your idea, you found it 
thick with high brush there? A. There was a por-
tion of it V('ry high brush; yes, sir. 

Q. That was the portion right here, was it not 
(indicating)? A. Not all this, no; there were two 
or three stretches there. 
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Q. A stretch on the east side of Morey's? A. 
It was a little bit south of the Morey property. 

Q. So that there is no evidence of that, even if 
there was a line, of its ever being used? A. No, sir. 

Q. And it is your opinion that it was never used 
10 as a road? A. Not as far as I could see, I don't 

believe ever a carriage went through it. 

By the Court: 
Q. What makes you say you believe it is the 

right line? A. From evidence. The physical evi-
dence was that a road laid down as Corby Lane 
would connect north and south-

Q. You mean that you believe it was good engi-
ne~ring to lay it out ns you laid it? A. There is 

20 no question about that. It worked around the edge 
of the swamp, and the old carriage-way generally 
worked that way, and Mr. Owen and myself took 
the best evidence that we could find that it was 
intended to run that way. 

30 

• 40 

Q. There were no old maps, however? A. None 
whatevier; no, sir. 

Q. It was just good engineering to take the 
shortest line between the two points; isn't that so? 
A. Yes, sir; I think it was good. 

Q. Well, isn't that so? A. Yes, sir. 

By Mr. Jones: 
Q. You say there was no survey, so far as you 

know, of the old road from Verona all the way 
through there, so far as you know? A. l didn't 
quite get that. 

Q. There was never any survey of that old road, 
that you knew of? A. None that I ever knew of; 
no, sir . 
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Q. Then why do you seem to think that there 
ever was a surv,ey or there ever was any old line? 
A. For this reason. I hunted for a monument near 
the southerly end, or the intersection of the old 
and new road, which one of the natives there told 
me existed, and was still further east than we have 
got the present road laid out. He stated to me that 
there was a monument there, and I have never 
been able to locate it. 

Q. Now, is it not a fact that in the old days in 
laying out a road the matter of cost came in a good 
deal more than it does nowadays? A. Oh, cer-
tainly. 

Q. The same as in railroading? A. Certainly. 
Q. So that if they found either a w:et condition 

or a rocky condition they would go around it 
rather than through it, as they <;lo nowadays? A. 
Well, that all depends on the ,engineer. 

Q. Well, engineering from a hundred years ago 
to the present time has changed considerably, has 
it not? A. In some ways. 

Q. Well, you know as a matter of more or less 
common knowledge that the old roads curved, 
where modern roads that are built by engineers 
are fairly straight, are they not? A. Built by en-
gineers, yes; but the old roads were not built by 
engineers; they were laid out by commissioners of 
highways, and so forth, and they didn't take the 
engineer's advice. 

Q. So that it was largely a matter of economy? 
A. Yes. 

Q. And it would certainly be more economical 
to lay thf' road out on the high land rather than in 
the water or in the swamp? A. Oh, yes. 

Q. Now, you know that this road was not finally 
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accepted until July 22, 1914, do you not? A. Yes, 
I believe so. 

Q. When you were running along there did you 
not see any evidences of an old stone wall on the 
east side of the road? A. I could find nothing 

10 of that kind, and I walked all over there. 
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Q. B
1
ut you saw those monuments that Mr. Crane 

spoke of on the west side of the old road? A. Yes, 
I saw those. 

ROBERT A. MEEKER, sworn in behalf of de-
fendant. 

Direct examination by Mr. Taylor: 
Q. Mr. Meeker, what is your business? A. Civil 

engineer. 
Q. Did you hold a state position in the year 

1912? A. State Highway Engineer. 
Q. Are you acquainted with the laying out of 

Pleasant Valley Way, V,erona, in this county? A. 
I am. 

Q. How did you become acquainted with it? A. 
First by travelling over it. It was the most con-
venient and nearest way from my home, in Plain-
field, to the work which was being carried on in 
that part of Essex, and also in Passaic, and I trav-
elied the road very frequently and was very fa-
miliar with it. 

Q. And you supervised that road construction in 
Essex County where state aid has been given, have 
you not? A. During this time; yes, sir. 

Q. Did you receive a map, or a survey, showing 
the lines of the proposed widening and straight-
ening and paving of Pleasant Valley Way from the 

' County Engineer of the County of Essex? A. I 
did, in 1909. 
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Q. What did you do with reference to that? A. 
I told him that I would never recommend the line 
as shown on that plan to the State Commissioner 
of Public Roads for approval. 

Q. And in order to get state aid for these roads 
it was necessary at that time to have the approval 
of the State Highway Commissioners? A. Yes, sir; 
it was~Commissioner at that time. 

Q. What were the objections if you remember, 
to the survey sent to your office? A. It covers the 
section in dispute at present. The road was 
crooked and narrow, and alleged macadam, prob-
ably two or three inches of crushed stone spread 
to a width of about eight feet; in fact, it was so 
crooked and narrow that whenever I approached 
it I always looked ahead to see if anyone was com-
ing, in order that I might get over that stretch be-
fore I met them, and I said to Mr. Owen at the 
time-, 

Mr. Jones: You had better not tell us that. 
Q. Never mind that. Well, since the advent of 

automobiles it has been the policy of the State 
Highway Commission to take all dangerous curves 
out of roads, has it not? A. It has. 

Mr. Jones: I think this testimony is im-
material, your Honor, to bind the plaintiff, 
anyway. I will admit that he probably ap-
proved the survey. How is it material, any-
way? 

The Court: I will admit the last question. 
You might object to other questions, if you 
wish to. 

Q. But you finally approved the line as mapped 
out? A. I recommended it for approval. 
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Q. And it was finally approved? A. By the com-
missioner. 

Cross examination by Mr. Jones: 
Q. You said you received a survey in 1909, did 

10 you not? A. I did. 
Q. Whose survey was that? A. Mr. Owen's. 
Q. You said that was so crooked that you would 

not approve it? A. I did. 
Q. And that was the old line, was it not? A. Yes. 
Q. That was the line of the old road? A. It was. 
Q. Where is that survey? A. I don't know. 
Q. So that, then, there was a survey of the old 

road, showing that old road, was there not? A. 
Yes. 

20 Q. What? A. There was. 
Q. So that some surveyor must have found some 

stakes on that old road? A. No, he took the easiest 
way. 

Q. And then after you interfered they suddenly 
saw the light and put this straight road through, 
did they not? A. They did. 

Defendant rests. 

Mr. Taylor: Now, your Honor, please, I want to 
30 move for a direction of a verdict for the def end-

ant upon the ground that this is an action in tort 
for damages, and that the action accrued more 
than six years prior to the beginning of this ac-
tion. 

40 

The Court: When do you argue that the right 
of action accrued, as of what date? 

Mr. Taylor: On July 10, 19'12. And that the 
road was actually completed more than six years 

· prior to the time of the beginning of this suit. 
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The Court; Where do you get that date? 
Mr. Taylor: From the testimony of Mr. Reimer, 

the county engineer. 
The Court: He set the final grade stakes. July 

16, 1912. Is that what you refer to? 
Mr. Taylor: That is what I refer to. I under- i 0 

stood him to say-
The former witness Frederick A. Reimer says : 

"July 10th is correct." 
The Court: Then I am in error. This action 

was commenced in August, 1918, was it not? 
Mr. Taylor: The 9th of December, 1918. 
The Court: Yes, December 9th, 1918. What 

have you to say about that, Mr. Jones? 
Mr. Jones: I have to say three things, your 

Honor. In the first place, there is testimony that 
the road was accepted July 22, 1914. In the second 
place, this action was for the taking and proximate 
damages. I do not care if it was anything short 
of twenty years. The statute would not intervene. 
In the third place, the statute of limitations has not 
been pleaded. 

Mr. Taylor: I thought I pleaded it. 
Mr. Jones: He pleaded it one month out of 

time. 
The Court: (After argument) If you were not 

going to trial on this pleading, why did you not 
move before the Chief Justice to strike this par-
ticular paragraph of the answer out? 

Mr. Jones: Because this is the proper place to 
do it. 

The Court: I cannot strike it out; I have not the 
authority; a Circuit Court Judge sitting in the Su-
preme Court Circuit has no authority to strike out 

20 
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any pleading. 40 
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Mr. Jones: But the trial judge can tell from 
the record itself; he is bound by the record, and 
the record itself shows that it is out of time. 

(Counsel argue further.) 
10 At 12.35 o'clock P. M., the Court takes a recess 

until 2 o'clock P. M. 

AFTER RECESS. 

The Court: Mr. Taylor, have you any cases that 
will indicate when the statute of limitations com-
menced to run? 

Mr. Taylor: Not in this particular case, but gen-
erally whenever the cause of action accrues. For 

20 instance, on a promissory note payable on demand, 
from the date of the note; in an action for damages 
by reason of a false survey, from the time the sur-
vey is made. This particular action, it seems to 
me, is an action clearing in tort for damages, not 
for the recovery of property, and-

The Court: You rely on the first section of the 
Statute of Limitations, as referring to the six years 
limitation against the trespass? 

Mr. Taylor: Yes, and I think that is clearly es-
80 tablished in the case of Starr v. Camden & Atlantic 

Railroad Co., 24 N. J. L., 592, that this is an action 
in trespass quare clausum freg-it, and if that is so, 
then the first section of the Statute of Limitations 
applies to this case; and also another case, Het-
field v. Central Railroad Co., 29 N. J. L., 571. 

The Court: This answer does not do anything 
but define the situation, the legal status. There is 
nothing about the Statute of Limitations, is there? 

Mr. Taylor: No, nothing at all about the Statute 
40 of Limitations, except that it defines the action as 

one of qUJare clausum fregit, and that being so, 
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my contention is that that comes within the first 
section of the Statute of Limitations. 

The Court: I do not know whether my view 
of this case is in accord with the view of counsel 
or not, but it is that when the county put the road 
across this man's property, in the absence of proof 
that it was done under the statute, they at once 
became trespassers, and continued trespassers up 
until the time the. action was brought; in other 
words, that there was a continuous trespass. I 
have not been able to find a case that would refute 
that idea. I may be wrong. If that is so, the Stat-
ute of Limitations would not be a defense. As far 
as permitting you to plead it, and considering it, I 
shall say that I shall not strike it out, of course, 
and I am considering it, and this decision is direct-
ed toward your motion that I consider the statute 
as a bar to this action; but I am of the opinion that 
this trespass has been a trespass from the begin-
ning, the owner apparently not having parted with 
the frc, but the fee being still in the plaintiff, sub-
ject to this easement which the county has arbi-
trarily created, and that the trespass from the time 
that it was first made up until the time of t;ie 
commencement of the action was a continuous 
trespass. I deny your motion. 

Mr .. Jones: I would like your Honor to read sec-
tion 17. It seems to me it would come under Sec-
tion 17. That applies to all actions touching real 
estate. 

Mr. Taylor: If your Honor please, this js not an 
action for the recovery of real property; it i~ an 
action in tort for damages. 

The Court: Yes, that is just what it is. 
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ment to the statute in reference to trespassers why 
w.ould not the same argument apply to the twenty 
year period, on the theory that it continued from 
day to day after the twenty years had expired? 
In an action, for instance, in ejechnent, there is 
no question but what an undisturbed possession 
for a period of twenty years would create that in-
terest provided to be protected by the statute. 
Now, it seems to me that situation is exactly the 
same in this case. It has continued for more than 
six years. Now, if the statute is good for anything, 
it is good to protect a situation like this. Other-
wise, why have the statute? Why fix a period of 
six years? Why fix any period? 

The Court: My thought is this. The action of 
quare clausum f regit, the ordinary action, is a 
trespass which is not always continuous, and the 
damages that accrue for that trespass accrue 
from the time the trespass was commenced; but, if 
at all, you have a trespass that has continued from 
the time this road was staked up to the present 
time. If it was ever a trespass it is still a trespass. 
The situation has not changed. Now, if the ·tres-
pass had ceased, and then no action had been com-
menced in six years, I would say that the statute 
would bar it. That is only my thought. 

Mr. Taylor: I was going to suggest this: that 
under that view of the case it never co~ld cease. 

Mr. Jones: Mr. Taylor is not quite right about 
that last statement, because there is a statute that 
after the road is laid and one year after its accep-
tance no ejectment proceedings can be brought, so 
that we are barred forever from possession. 

The Court: I will deny your motion. 
Defendant's counsel prays an exception to this 
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Exception noted as ground of appeal. 
Mr. Taylor sums up for defendant. 
Mr. Jones sums up for plaintiffs. 

Charge. 

The Court charges the jury as follows: 
MOUNTAIN, J.: 

Gentlemen of the Jury: The plaintiffs in thi~ 
case, William C. Morey and his wife, have brought 
suit against the County of Essex to recover such 
damages as they claim they are entitled to by rea-
son of the county having taken part of their land 

10 

for a road, and, as they allege, thereby diminish- 20 
ing the value of their property. 

It appears from the testimony that the plaintiffs' 
house was built on this old road, known as Corby 
l A-1 11e. thn,t lrn<l bC'en there for so many years that 
nobody recollects when it had not been as it is to-
day, and that that was used as a highway. The 
testimony of Mr. Meeker was to the effect that he 
drove over that road, and he rather gives the idea 
that it was a pleasant country. Jane, about eight 
feet wide, so far as the improvement went. 30 

There is a method of progress in the statute by 
which the county can take land that it desires from 
a landowner when it wants to take the land for the 
purpose of building a road; but no such method 
was apparently employed in this case, and the 
county went ahead and put this road across the 
fond of the plaintiffs, and the plaintiffs testified 
that they have never had any notice of any con-
demnation proceedings, if any had been begun, nor 
have they received any compensation. They al- 40 
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lege that by reason of this road having been placed 
there there has been a sort of abandonment of 
the old road, leaving their dwelling house up on 
the lane, where it had been since it was erected, 
with the water and gas pipes under it, and with the 
new road a number of feet to the easterly; and 
they allege that not only is the value of the west-
erly piece of property diminished, but that ther~ · 
is a triangle which has been formed by the crea~ 
tion of the new road, which is of no value or of 
very little value, and that the land to the east of 
the county road is not as valuable as it was be-
fore. 

Any substantial interference with private prop-
erty which destroys or lessens its value, or by 
which the owner's right to its use and enjoyment 
is in any substantial degree abridged or destroyed, 
is in fact and in law a taking in the constitutional 
sense to the extent o.f the damages suffered, eve11 
though the title and the possession of the owner 
remain undisturbed . . As a matter of law, the own~ 
ers of this property are still the owners of the 
property; they have n ever conveyed lhc property 
to the county; they have never deeded it to the 
county or given it to the county. The property is 
there, used by the county, and the plaintiffs have 
the same right that you and I have to use it. Orll 
the other hand, that particular piece of property 
which the county appropriated for its uses belongs 
to them, but is subject to the public easement. 

If you find that the plaintiffs are damaged, as 
they say they are, the question is as to how you 
are going to measure whatever damages or what-
ever scale of damages you apply. 

The case iQ, a little unusual. It is usually held 
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in cases somewhat similar to this that the measure 
of damages is the value of the property before the 
trespass took place and the value afterwards; that 
is, what was the value of this property before the 
county ran a line across it and what was the valu~ 
after the county constructed this road? That value 
is the measure of damages. This action is an 
action in trespass. It has been held that the meas-
ure of damages is the diminution in value by rea-
son of the act of the trespasser. In order to ascer-
tain that there have been a number of witnesses 
who have directed your attention to certain ele-
ments which will assist you in determining what 
the diminution in value has been. I should go a 
little further than to say that it is the diminution 
in value. I should say that it is, in addition to 
that, a reasonable amount of money which these 
plaintiffs might have expended to put their prop-
erty in the same condition as it was before. Th<'\ 
plaintiffs had access to what appears to have been 
a dedicated highway. They still have access to it, 
but it is to the west of the now main thorough-
fare. 

\Vitnesses have testified as to values on the west-
erly side of the old road, upon which this house is 
located, one witness, as I recollect it, saying that 
there was from $600 to $700 deterioration in the 
value of that property by reason of this road hav-
ing been put through where it was, and another 
witness, if I recollect correctly, that the deteriora-
tion amounted to about $1,000. The values whjch 
have been placed on the east side of the road seem 
generally to indicate that it was worth about $10 a 
foot, or about $750, representing the value before 
this road was put across there, and, as one witness 
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said, $500 now representing the value of the land. 
Mr. Smith said $500 was the value of the land on 
the east side of the road. The Ii ttle triangular 
piece seems to have been regarded as having 
doubtful value. In addition to that, the plaintiffs, 
in an effort to restore them~elves to the situation 
which they formerly occupied, have done some 
filling and have put down some sewer pipes, and 
they testify, I think, that the sewer pipes cost $125, 
and that to fill in this dirt they paid $150. That, I 
think, should ·properly enter into your considera-
tion as an angle of the assessment of the damages. 

I must tell you that in coming to your conclu-
sion you are not to take my recollection of any of 
the facts that I have mentioned,. but that you must 
take your own recollection of what the witnesses 
have said, and, if you find for the plaintiffs, you 
must, so far as possible, strike a fair amount. 

The westerly road has not been vacated; that is, 
legally vacated. It is apparently there yet in the 
situation in which it has been. The plaintiffs in 
this case have not lost their fee to the present road, 
but their possessory right has been abridged by 
this public easement which has been created over 
that part of their land. At times a public road 
like that brings benefit. There has been no proof 
of any direct benefit from this road, and yet you 
may consider that a high road is there as a matter 
of ingress and egress, and probably will be there in 
the same condition for many years to come. In 
short, the plaintiffs, as I say, are entitled to what 
you find is the diminution in value of their prop-
erly behveen whnt it was before this trespass look 
nlace nnd what it was after this road was con-
structed; and the plaintiffs, moreover, are entitled 
to interest at six per cent., from the date upon 
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Charge. 

which you find that this trespass took place to the 
present time, on any amount which you may find, 
if you find for the plaintiffs. 

The burden of proof is upon the plaintiffs to 
prove their case by the greater weight of evidence. 

I am asked by the plaintiffs to charge three 
propositions. 

The first request I refuse to charge. 
The second request I charge: "A public road 

can become a road either through an actual survey 
and dedication, as provided by the statute, or it 
may be dedicated just as effectually by long use." 

The third request I charge: "If you find that 
the plaintiff is entitled to damages, then you will 
calculate interest on such damages from the timP 
of the taking of his property to date." That, per-
haps, is a better way of expressing it than the way 
I expressed it-"from the time of the taking of his 
property to date." 

(The jury retires.) 

Mr. Jones: I except to that part of your Honor's 
charge in which you said that the plaintiffs have 
not lost their right to said street. 

Exception noted as ground of appeal. 

lO 
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Plaintiffs' Requests and Exception. 

Plaintiffs' counsel requests the Court to charge 

the jury as follows: 
(1) If you find that the county took some of the 

land of the plaintiffs, then the plaintiffs are enti-
tled to compensation under the constitution and 
statute of this State, and compensation means in 
this case not only the value of the land actually 
taken, but all those consequential damages flow-
ing from the taking of part of the land, such as in-
jury to the remainder of the tract, the cost of con-
necting sidewalks, sewers or water mains, and 
putting the remainder of the premises in approxi-
mately the same condition as before the taking. 

(Denied.) 
Plaintiffs' counsel prays an exception to the re-

fusal of the Court to charge as requested. 
(Exception noted as ground of appeal.) 

(2) A public road can become a road either 
through an actual survey and dedication, as pro-
vided by the statute, or it may be dedicated just as 

cff ectually by long use. 
(Charged.) 

(3) If you find that the plaintiff is entitled to 

damages, then you will calculate interest on such 
damages from the time of the taking of his prop-

erty to date. 
(Charged.) 
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Postea. 
(Filed June 13, 1919.) 

~EW JERSEY SUPREME COURT, 
ESSEX COUNTY. 

\ 
WILLIAM C. MOREY and MARY A. I 

Mo REY, his wife, 
· · - Plaintiffs, Action 

v. at Law. 
Cou TY OF EssEx, ) 

Defendant. 
------- - - ----- ! 

This case was tried before Judge Worrall F. 
Mountain, with a jury, at the Essex Circuit, to 
whom the same was ref erred for trial by the Chief Justice, on May 22 and 23, 1919. 

The jury rendered a general verdict against the 
defendant and in favor of the plaintiff for eight 
hundred and eighty-four ($884 .. 00) dollars. 

,voRRALL F. MOUNTAIN, 
Circuit Court Judge. 
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Order for Judgment. 

(Filed June 13, 1919.) 

NEW JERSEY SUPREME COURT, 

WILLIAM C. MonEY and MARY A. 
MOREY 

V. 

CooNTY OF EssEx, 

I Action 
at Law. 

\ On Postea. 

It is ordered that judgment be and hereby is 
entered in favor of plaintiffs and against the de-
fendant for the sum of eight hundred and eighty-
four dollars, besides costs to the taxed nisi. 

Entered June 13, 1919. 
On motion of 

JONES & GLEESON, 
Attorneys. 

NOTICE OF APPEAL AND GROUNDS. 
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(Filed January 14, 1920.) 

NE\V JERSEY SUPREME COURT, 

ESSEX COUNTY. 

WILLIAM C. MOREY and MARY A. I 
Mo;~a:~ tiffs-A p pellee, Action 

u. at Law. 

COUNTY OF ESSEX. \ 

Defendant-Appellant.' 

Notice of Appeal and Grounds. 

To Jones & Gleeson, Attorneys of Appellees: 

Take Notice, that the appellant, County of Es-
sex. appeals to the Court of Errors and Appeals 
from the whole of the judgment entered in this 
cause on the following grounds: 

First.- Because the Supreme Court refused to 
direct a verdict for the defendant at the close of 
the case. 

Second.- Because the Supreme Court refused to 
rule that the cause of action had been outlawed, 
under the Statute of Limitations of this State. 

Third.- Because the Supreme Court held as a 
matter of law that the Statute of Limitations had 
not run against this action. 

Fourth.- Because the Court refused to hold 
that the trespass was a completed trespass more 
than six years before this action was brought. 

Fif th.--Because the Court held that the trespass 

10 

20 

30 

complained of was a continuous trespass. 40 
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Sixth.- Because the verdict ,vas contrary to the 

weight of evidence. 

Dated January 12, 1920. 

HERBERT W. TAYLOR, 
Attorney for Defendant. 

10 CHARLES C. PILGRIM, 
Of Counsel. 
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Exhribit P-1. 

WARRANTY DEED. 

GEORGE F. SIMPSON_, JR._, and Dated December 9, 
MINNET'l'E MARGUERITE 1910. 
SIMPSON_, his wife, 

TO 

WILLIAM C, MOREY and 
:MARY A. MOREY, his 
wife. 

Ack' d December 9, 
1910. j J 

Rec'd Essex County 
Register's Office 
Dec. 12, 1910. 

Book D-48, pages 
542-545. 

Con. $1. &c. 

Conveys property in the Borough of Verona, 
E~sex County, New Jersey. 

FIRST TRACT. 

Beginning at a point in the Westerly side of 
Lakeside Avenue distant along the said Westerly 
side one hundred and fifty-six feet and two hun-
clrrdths of a foot from the Northerly side of Hill-
side Avenue, said beginning point being the inter-
section of the Northerly side of land of the part_v :o 
of the first part and the .said Westerly side of Lake-
side Avenue; thence along the said Westerly side 
of Lakeside Avenue South twenty-seven degrees 
two minutes West fifty-five feet and twenty hun-
d1·rdths of a foot to the Northerly side of lot No. 
14-2 on map he1·einafter mentioned; thence along 
thr said _rJ ortberly side of lot _rJ o. 142 North fifty-
seven degrees t renty minutes West one bund1·ed 
a11d fifty-fom feet and thirt~r-eight hundredths of a 40 

,. 



foot to thP EaHt(1 1·ly i-;id<• of lot :Xo. 1-1-0 011 Rai d 
map; thern·p X01·th thil'ty-two degrPPH f01·ty m in 
nteR East fifty-th1·ee feet to the :Xo1:thei-ly li1w or 
land of the part:v of the first part; thenrr Sonilt 
fifty ~wven <legTeeR fifty-threr minntPR Em,t on .<' 
lmu<hPcl arnl fifty frpt awl elPv<'n lrnn<heclt]rn of a 
f'oot to tl1P " T<•Rh>1·ly Ri<lP of LakPRi<l<> AYC'nne and 
tl1P point or place of h~ginning. BPing ]ot Xo. l .t:t 

10 on " ~\rnrrnl<><l )fop Rhowi11g pi-ope1·t,v of Geo. F. 
~ilPpRon, .fr., at Y P1·o~rn, X . . J., i-;m·\·<>yP<l nrnl <lra wn 
by P. "'Y. Crn1w, 1\)wn-R11l'Vry01· @f )f ont<·lafr, . T • 

. J., ~(j])t. ~1Ht, 1 !)O(i,' ' arnl filr<l in tlw RPgii-;tp1·': 
()ffi(·(' of ERHPX Connty, X .. J., on tlw ~6th day or 
~Ppternhe1·, 190(;, 111Hl<>1· caRr -!02. Br tlw Rai<l fli ~-
t.111\·t>s nrnl m·Pa rn01·r 01· leRR. 

20 

30 

Fil-Rt. Tlwt tlw1·p shall not hr r1 .. rd('d npon am 
pm·tion of s<1i<l p1'PrniNPR, Hll)' horn,r or <lwrll ing 
l<'RR th,111 two-Rto1·y in l1Pight, not roRiing lrRR t han 
$:~,000. Rc1i{l liom•H' 01· clwelli11g to hP a clrtnrlwd 
honR(' 01· <lwPlling. 

Rrc·mJ<l . 'rhat tlir1·p Rltall 1wt l)p ('J'Pri<'<l rn 01 ·1' 

th an OJJ<> honRP 01· clwelling 011 ,my one l,ot. {'Yi cltl , 
of Rai<l lot to hr ai lPaRt ~O ft. front .. ) 

'rhil-<l. 'rlrnt thr1·<' Rlmll not h<' <>1·<'c-iP<l an~· RtOl'<' 
fm· th<> ~'. ,ilr of mr1·<·l1m1<liH<' npon 1li<' :1l10Y P 

clt>8<Ti1H'<l p1·<'rnfRrR. 

Fom·th. 'l'lh1t ·,ill l1011~eR 01· ,lwP,llingR Rh:ill . t ,1rnl 
nt lemit 2~ ·ft .. hac·k from tlw front linr of- th <' 
lot. fm· th<' n111·110Rci of f01•mi1H.?.' f'om·t~Tm•cl R. lrnt tlti R 
<·OYf' JUlHt f-' h }l ll not ·anply to pinzzHR <'OYPYrcl or 1111-

40 <·o,·r1 ·P<l, :-itoopR of lfoy wirnlow~, ,11Hl th a t t lwr<' 



:-;hall 11ot- ht> p1·edt><l any Hhthlt> or oni-lmildingH 
within 80 ft. of th<> froHt line of the lot. 

Fifth. That the party of tlw Reemul part, hiR 
ll eil-H arnl ai--Kigns,1 .~hall not nor will not, at an;Y 
tilllP 01· tilllP8 hrn>aftp1·, Pl·Pet, ])l-'l'lllit, Rllffrr or 
,tllow to lw p1·edt•<l 01· <·aniP<l 011 upon tlw .1hoyp 
dn-' 1Til><•<l p1·p111b·t1K, 01· ,my p,n·t thnPof hy any 
li n i wp] y, (foitme1·y, Kla11gl1te1· hm~sP, Amith Rhop, i'o 
(org<.->, f11n1,1<·<', st('am engbH-', h1·a1'5R fonn<h-~·, nail 
mHl il-on fadm·y, Rngm· hakp1·y, 01· hog pen, 01· any 
H U}), <·m1<lle, oil, stal'(·h, ya1·11ish, titi-iol, ghw, ink, 
1 m·p<'11tin<>, larnp-hla<·k fad01 ·y 01· fadol'ieR 01· l'Rtah-
l i~ l1rnP11t~· f01· tlw tn~rni11g, <)reFJRing 01· p1·eparing 
cf ~kiuR, hi<lPH 01· h'ntlH'1·, or tlw boiling of honrR, 
nor th<' k<'<•ping, Kt01·i11g 01· maintaining of auy -fil·<~ 
<'11g11H'K, l10K<' enniagPR or tnwkFl, 1101· an)· d,rnger-
011s, noxious, nnwho]psonH:' 01· offern.;i ''P pi,ifo hliFlh-
mPnt, tnHle, c,1 lli11g 01· hrn-·ineRs whatRoeve1·. X 01· 
,it any time or timPR, pnrnit, ~rnffe1·, 01· allow to be . 
sol<l on the ahovr <lPRt-rilw<l p1•pmiHe~, or any pal't ' 
i he1·pof, n ny intoxi<-nting liquor, a 10, win<' 01· l><'<'l '. 

~ixtl1. It iR fm·tlw1· 1mcle1·Rto0<1 ancl ag1·ee<l that 
1 hP n hoYr c·ovPmmtR :-nH1 1·c>Rhieti011s Rha 11 hn VP no 
f'111·tlH•1· fo1T<' 01· Pff<'et :-1ftrr tlw 1Rt <lay of .Jmrnm·y, 
1 !)12. 

~E('OXD TRAC''l'. 

P<>ginning at n point in thr Emitr1·l~· Riclr of 
LHkP~i(lp AvPmw whP1·p th<> same iFl intrrsrct('(l b)' 
t hP ol'the1·ly honrnla r~· of ]amls of tlw pai·t~· of 
tlw fi1·Rt p,nt; tlwncr 8011th twent~r-seyrn clegrPeFl 
t wo miln1te1-1 ·w'est along thr Raid EaRtr1·ly Riflr of 
LakPRiflP .. \vpmw R<'V<>nt~•-fiye fpet; thenre Ronih 
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fl fty-~'<-'Y<'n <l<'gl'PPR fifty-tln·pp minntes East para llrl 40 
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with the Northerly line of lands of the party of the 
first part six hundred and twenty-six feet more or 
less to the Easterly boundary of the lands of the 
party of the first part, the same being located in 
Verona Lake; thence North twenty-five degrees 
fifty min J.tes East along the .said Easterly boundary 
of lands of the party of the first part to the North-
erly boundary of said lands; thence North fifty-
seven degrees fifty-three minutes West six hun-
dred and twenty-six feet more or less to the East-
erly side of L~keside Avenue and the point or 
place of beginning. 

Subject, however, to the occupation of the _rJ ew 
York Telephone Company and their rights to erect 
poles and string wires if any surh r ights there be, 
and also ,subject to the same restrictions as the 
First Tract with the exception that the dwellin~ 
house which may be erected on the Second Tract 
shall cost not less than Three Thousand Dollars. 
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EXHIBIT 
P--5 

MI\P or SECTION OF" 

BOROUGH or V~RONA 
TOWN Or WE:ST 

ESSEX COUNTY N . J. 
ac ... Lt I INCt-! • s o FE( T 





New Jersey Court of Errors and Appeals 

WILLIAM . MoREY and M AH \ \ . M01rnr, 
J>lai11I i Jl's, 

vs. 

Cou TY 01, E s EX , 
Def<'ndo11I. 

BRIEF FOR PLAINTIFFS. 

Facts. 

1d iou at Lw '. 

011 l1JJmtl. 

Plaintiffs, ever ·iuce DPcemlwr ~), lDlO, hnd IH•P11 ow11<'r: ol' a 

tract of land on both sides of Lake,,idP awrn1P ( l'or11H1 rlv J>lca. -

ant Valley Way), Verona-th(' plot on tlw w<•st . id<' had ·a l'ron1 -

age of 55 feet on th r tr N-'t, and on this plot thP plaintiff, 1101·1·: 

( a carpenter) erected for hims<'lf a hou:P ctll<l ga rng·<'. 'l'hl' plot 

on the east side had a frontage of 7G l'P<'t 011 I 1akPsid<' a V<'llllP, 

and runs east to Verona Lak<'. rrh<' old road 011 , h i<'h dPf< 11d-

ant 's hou e faced curved abruptly to t hP W<'. ·t ahont :-i L> l'<'Pt 

north of the northerly ]jne, and rPhtl'll<'d to t!IP ori 1rinal lin<' 

about .900 feet south of thi honsP, thus forming n 11 i rr•pµ;11la r a I'(' 

(see Exhibit P. 5 ). Just prior to ,July, HH4, t.hP d<'l't•11d:wt, . o 

as to eliminate this curve, caw,cd a st raiµ;ht road aho11t ,>0 l'<'<'i 

"'~:ide to b run through plaintiffs' lau<l; thi.· .·trip <·oV<'l'<·d n plot 

of plaintiffs' land 75 feet long by 50 frpt wid<'; muc·h filli11g i 11 

had to be done, leaving an abrupt bank on Pa<'h sid<', along vlti,•h 

the county has plac('d a HUhHtantial l'PTI<'<'. It i.- ,·01w<·d<'d that 

no consent was obtairn•d from th<· owrn•rs, no l<'<qll pro<•PPding, 

were taken, and no comp(l11sation <>V"r made•. 
The date when the road was put throu~h iH iu di:put<•. 'l'}i(, 

minutes of the defendant's road c-011n11itt<1 <', ho\\'<•vr•r, , how it 

was accepted July 22, 1914 (sre c•as<', p. 7D, 11. 2:, and ;>,O). I•'imtl 

payment was order ed Decetnh<'r ~, 1914 ( SP<' <'a:<', 7!), pp. :1!J-40). 

POINT 1. 

The date when the road was completed being in dispute, 

the decision of the matter should be left to the jury. 

The following are ('XtractH of some of th<• fr tirnony a: to 01f• 

time when the road was put through. 
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·william C. Morey, testifying ( see case, p. 10, 11. 29-30), says 
it was put through "about six years ago, five and one-half or six 
years, something like that." Keeping in mind he was testifying 
on May 22, 1919, that would make it May, 1913, when the road 
was put through. 

On p. 23, 11. 25 to 35, Morey testifies as follows: 
'' Q Do you know when you began to build it 1 A J 

think it was about March. 
Q vVhat year 1 A 1911; and I was two years build-

ing it. 
Q And it took you about two years to build the house 1 

A Yes, sir. 
Q So that would bring it up to about 1913, would it 

noU A I guess it would. 
Q In the meantime had they begun work on this new 

road 1 A I think I had it about done when they came 
through; I don't know.'' 

(It appears from previous testimony that plaintiff was a car-
penter and was bujlding the house for himself.) 

Next comes the testimony of Mrs. Hornfek, an intelligent wit-
ness, who lives about five or six hundred feet north of Morey and 
has lived there for fifty years and had reason to remember when 
the road was changed ( see case, p. 31, 11. 3 to 4). · 

"Q How long ago was it when they finished iU A 
Five years ago." 

Again, on the same page, L 25 : 
'' Q About five years ago, you say the county changed 
this road and straightened it 1 A Yes." 

Again, we have the testimony of Mrs. Barter, who it appears 
from the evidence lived closed to the Morey property, and had 
lived there ever since 1844; and also had reason for observing 
when the road was put through ( see p. 35, 11. 23 to 26). 

'' Q When did you first know of the straight road 1 A 
When the county put it here. 

Q And when was that 1 A Five or six years ago.'' 
Frank Crane, the Borough Engineer, of the Borough of 

Verona, where this property is located, and certainly a trained 
observer, says ( case,, p. 40, L 34, and p. 41, 11. 1 to 4). 

'' Q And when did you first know about this new road 1 
A I knew that they were building a road across there, I 
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think, in about 1914. I was called upon by Mr. Simpson 
after the road was finished-I knew they were doing it 
before that, but after the road vrns finished I was calle<l 
upon by Mr. Simpson to make a survey and slio-w the line 
of the new road with reference to the line of th0 old road.'' 

Again, we have the testimony of Carl Mau, Mayor of the Bor•-
ough of Verona, at the time this road was straightened, says 
(p. 40, 1. 30) that the new road was not there previous to five or 
8ix years ago. He was, of course, testifying May 22, 1919. 

('Case, p. 79, 11. 20 to 30), an<l case, p. 79, 11. 39 to 41.) ,Ve 
have the record of the minutes of the Essex County Road Board 
which were produced by the defendant, and they indicate that 
this road was accepted July 22, 1914, and on December 9, 1914, 
the contractor was recommended to receive his final payment. 

As against all of this, we have the testimony of Mr. Reimer, 
the County Engineer-certainly, a very interested party-head 
of the department, who, it is contended, blundered. On p. 82, 
1. 28, he testified that he set the final stakes July 16, 1912, and 
that the road in front of plaintiffs' house was finished in the 
"fall of 1912" (see case, p. 83, 11. 38 to 40). Mr. Reimer pro-
duced no records or field notes, but testified from memory, the 
same as the other witnesses. Moreover, the fall of 1912 would 
extend to Deceniber 20, 19L2. Summons in this case vrns issued 
December 9, 1918, well within six years. 

As against this person's word, we have the record of the mi11-
utes that the road was actually accepted July 4, 1914, and thl:' 
contractors ordered paid December 9, 1914. Is it possible that 
it ·was over two years after the completion that they paid the 
contractors or accepted t!1e road '? Ism 't it barely possible that 
when six witnesses, five of whom are ·wholly disinterested, and 
all in a position to know and likely to observe, te_stified that the 
road was put through at latest "six years ago" (that is May, 
1913), that the jury might have the right to pass on this question 
of fact and to determine whose memory was dependable. 

It is not true, as defendant's counsel contends in his brief, 
that the county exercised absolute dominion over the road not 
later than July 16, 1912. Even if that date vi·ere correct, the 
setting of the stakes did not complete the work, or damage or 
taking. Equally misleading is the statement in counsel's brief 
(p. 5, 11. 20 to 26), that it was agreed that final grade stakes were 
8et July 16, 1912. A reading of the case ( case, p. 97) will sho·w 
that none agreed to it but defendant's counsel 
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POINT 2. 

The Statute of Limitations was not pleaded within the time 
limited by law .. 

The Trial Court had before it the records showing when the 
answer was due, and when it was filed, and showjng that it ·was 
filed almost a month out of time. This the defendant admits, but 
contends that the plaintiffs cannot take .advantage of it because 
he went to trial without striking out that cl0fcnse. 

In the case of West Hoboken v. Syms) 20 Vroom, p. 546-· (a 
case where the statute of limitations had not bPen pleaded wjthin 
the time allowed by law, alld it vrns sought to amend for the 
purpose of setting it up), the Court s.aicl that, "The Statute of 
Limitations is a strict defense, and if the party lets it slip, the 
Court ought not to relieve him.'' In that case the Court put thP 
Statute of Limitations on a par with pleading usury. Because 
it puts it in a class with usury the following cases are applicable: 

Collard v. Srnith) 2 Beasley, p. 43, st.ates, that the Court will 
not ex.tend the time for answering, for the purpose of admitting 
the defense of usury, and rven if counsel extended the time for 
answering, this extention woul<l not permit seWng up · usury. 

See Yoimg v. Clarkville Manufacturing Co.) 12 C. E. Green, 
p. 67, at the middle of p. 69; it appears that the defendants in 
this case answered out of time, and one of the defenses set up 
was usury. The usury plea was stricken out and the rest allowed 
to remain. 

In the case at bar the answer setting up the Statute of Limita-
tions was filed a month out of time, and no consent was given or 
order of the Court obtained. 

POINT 3. 

This was a continuous trespass, and there is no limitation to 
an action based upon a continuous trespass, short of the pre-
scriptive period of twenty years, when a grant will be presumed. 

The placing of the stakes, as defendant's counsel seems to 
contend, did not complete the trespass, the original entering upon 
the property being unlawful; there was a continuous trespass 
on his property and has been ever since they entered it up to the 
present day. The county vvill continue to be a trespasser until by 
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the lapse of twenty years it obtains a prescriptive right to the 
easement over plaintiffs' land. 

This principal is well set forth in 36 L. R. A. (N. S.), (p. 835), 
quoting the case of Knox v. Metropolitan Elerva.ted Railroad Cu., 
58 Hun., p. 57. Affirmed in 128 N. Y., p. 625. 

In Hamilton v. MO/nhattan Railrnad Co., 9 N. Y., Supplement, 
p. 313, ~t was said that the cause of action in a continuing tort 
accrued fresh from day to day, so that the Statute of Limitations 
begins to run each day against that day's damage. 

POINT 4. 

The present action is founded on a statute requiring payment 
of damages to land owners and the first section of the Statute 
of Limitations is inapplicable. 

The county, so it is contended, straightened and ·widened this 
road by virtue of Chapter 94 of the Laws of 1905 ( see· case, p. 
81, 11. 10 to 11). That act provides for compensation for land 
taken from the abutting owners. 

In the case of Maryor, etc., of Jersey City v. George H. Sad:ett, 
, et al., 44 N. J. L., p. 429, Chief Justice Beasley, speaking for the 
Court of Errors, said: · 

"The first deferise set up to this claim is that it accrued 
more than six years before the inception of the suit and 
was, therefore, barred by the Statute of Limitations. The 
view upon which the case at the Circuit was decided ad-
versely to this position was that the action was not 
founded on a contract, express or implied, but on the 
statute requiring payment for damages done to the land-
owner in the appropriation of his property to the public 
use, and that, consequently, the provision of the statute 
which was invoked -was inapplicable. This interpretation 
coincides in all respects ·with the decision of the Supreme 
Court, promulgated at its last term in the case of Cowen-
hoven v. Freeholders (ante, p. 232), and in that interpre-
tation this court concurs.'' 

(See also Coiuenhoven v. Freeholders, 44 Law, p. 232.) In 
Le7vigh Valley Ra-ilroad v. NlcFa.rlan, 43 N. J. L., p. 606. This 
was n case of the owner of a mill on Rockaway River injured by 
the dam of the defendant causing the water to back u~ordi-
narily a trespass. 
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In the statute · allowing the Canal Co. to take possession of 
land necessary for its uses, a provision is made for compensa,_ 
tion (just as a provision is m'.lde in the case bar for public 
streets). It was contended that the plaintiff ,vas barred by the 
first section of the Statute of Limitations. Justice Depue, speak-
ing for the Court of Errors, says, at p. 614: 

"For the property being taken when it is appropriated 
by the company to its use, the extent of the injury will 
not depend upon the method adopted to determine the 
compensation due the owner of it. It will also follow from 
the substitution of an action by the ovmer for proceedings 
to appraise by commissioners, that the owner's action for 
compensation will not be barred by the Statute of Limita-
tions, as ordinary actions of trespass or for debts are 
barred. He may proceed to have his damages appraised 
by action at any time before a right or title to the prop-
erty has been acquired by adverse user or possession. 
Nor will his claim for damages be subject to a presump-
tion of payment, such as is sometimes applied to debts, for 
until his damages a re ascertained by action or by the 
award of commissioners, there is no debt to which a pre-
sumption of payment can apply.'' 

The first section of the Statute of Limitations was again sPt 
up in McFarla1n v. Morris Canal & Banking Co., 44 Law, p. 472, 
and the above case follows. 

POINT 5. 

The verdict, however, should be sustained on the broader 
ground that this was an actual taking of property. 

A verdict will not be upset, if within the pleadings, if it is 
supportable upon any theory. 

Plaintiffs' counsel feels that the verdict should be sustained 
un broader grounds, and the complaint was drawn on broader 
grounds. Here is the position of plaintiffs: They are the 
owners in fee simple of a large plot of ground well located on 
a street; defendant, without even an attempt to comply with the . 
law, comes along and takes away a plot 75 feet long and 50 feet 
wide, and leaves an unused but unvacated street between his house 
and the ne,v road; and an unsightly hollow on each side. This 
plot is actYally taken for public use without compensation; al-
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though it is true that, technically, the legal title remains in the 
adjacent owners his right to possession is gone; that right is 
property under the constitution and the statutes. 

To say now that he is barred from compensation because of 
the first section of the Statute of Limitations seems absurd. 

Respectfully submitted, 

CHARLES JONES, 
Of Cou,nsel for Plaintijf s. 
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A summary of the facts leading up to the argu-
ment in this case is as follows: 

On March 11, 1909, the Essex Board of Free-
holders determined that Lakeside Avenue (other-
wise known as Pleasant Valley Way), in the Bor-
ough of Verona, should be paved (see printed case, 
pp. 74-75). 

10 

20 

Such proceedings were had that at a meeting of 30 
the Board on September 8, 1910, the contract was 
awarded for the work (p. 76, LL. 30-39). 

The plaintiffs were the owners of two tracts of 
land lying on the westerly and easterly sides of the 
re-ad in question. The tract on the west side had 

frontage of about fifty-five feet and a depth of 
about one hundred and fifty feet; the tracts on the 
easterly side had a frontage of seventy-five feet and 
a depth of about six hundred feet. 40 
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Lakeside Avenue (or Pleasant Valley Way), ac-
cording to the complaint, about five hundred and 
fifty feet north of the plaintiffs' northerly line, 
curved to the west, returning to what would be a 
direct line about nine hundred feet south of the 
plaintiffs' northerly line (p. 4, L. 10, et seq.). 

10 The plaintiffs' house was located on the westerly 
tract, and was built about 1911-1912. (See pp. 
10-11.) 

The plaintiffs' claim that the house on the wester-
Jy side was located along the curve of Lakeside Ave-
nue, which has just been mentioned. (See p. 11, 
L. 33.) 

When the new pavement was being prepared the 
20 engineers eliminated the curve or curves made by 

the westerly sweep of the avenue and constructed 
o, new highway a little to the east thereof, so that 
the new road, when laid in front of the plaintiffs' 
rroperty, was a little to the east. (See p. 82, L. 13; 
p. 95, L. 13.) 

The plaintiffs claim that the old curve to the 
west was an established road, and that by shifting 
the road to the east a substantial amount of their 

30 property was taken by trespass. There is some dis-
pute in the case as to the exact location of the old 
curved road, but with that we are hardly concerned 
in this argument, as the application for the rule to 
show cause is based upon a theory which for the 
purpose of argument, may ignore this disputed fact. 

It is undisputed that either an old or new road 
was paved in front of the plaintiffs' premises. It 
becomes important for this motion to ascertain when 

40 the trespass, if any there was, took place 
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William C. Morey, plaintiff, testified to a "change 
in front of or near" his property "about six years 
or five and a half or six, something like that," be-
fore. He was then testifying on May 221 1919. 
(See p. 13, L. 29.) At another place he speaks of 
beginning his house in March, 1911, consuming two 
years in the work, bringing him to about 1913, and 
that he had his house about done when the new 10 
road came through. (See page 23, LL. 25-35.) 

The deposition of Anna Hornfeck was read into 
the case at the trial on May 22, 1919. She testified 
that the new road was finished "five years ago." 
(See page 31, LL. 3-4.) She testifies to the same 
effect, on the same page, at line 25. 

The deposition of Mrs. Barter was likewise read 
into the case, and she testified that the "straight 20 
road" was first put in "five or six years ago." She 
is speaking, certainly on May 22, 1919. (See p. 35, 
LL. 22-24.) 

When we come to the defendant's case we have 
the first definite evidnce of the beginning of the 
work of building the road, in other words, the tres-
pass. Mr. Frederick A. Reimer, whose testimony 
begins (at p. 80), was Assistant County Engineer 
for Essex in 1912. He is asked (p. 80, L. 34) : 30 

"Q. Will you tell the Court and jury when that 
work began and what you did as County Engineer? 

"A. You refer to the particular portion in ques-
tion? 

"Q. In front of Mr. Morey's property, yes. 

"A. In April, 1912." 40 
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(At p. 81): 

"Q. And what did you do? 

'<A. I ran the line of survey and took the neces-
sary levels and set the stakes for the grading of the 
road and gave instructions to the contractor to 

proceed along the line which I set for him." 
(Same page, L. 36): 

"Q. Now, will you describe what you did in 
laying out that road? 

"A. At the time of the letting of the con-
tract I proceeded with the contract. Mr. Doriety, 
who was the contractor, called upon me for 

20 stakes in this immediate vicinity, and I gave 
him a liue, represented here on the map, running 
through what I considered at that time and what 
was a swampy piece of land. . The line was 
'iaid down along the line as showed here on the 
map, connecting the straight portion of the road 
to the r-: outh, in the Town of West Orange, which 
was already laid out by West Orange 50 feet wide, 
with the straigM portion of the road to the north 
of the irregular route shown on the map, running 

30 down to Bloomfield Avenue, 50 feet wide. 

40 

"Q. Can you fix the date when you placed these 
stakes? 

·'A. The finished grade stakes I can fix exactly. 
The preliminary work was done without grade, ex-
cept for a general line, because there was a great 
deal of fill put in there and stakes would be required, 
and so I instructed the contractor to continue until 
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be got nearly to grade, and then I set the final 
stakes, which was July 16, 1912. 

"Q. I am now referring to the road directly in 
front of Mr. Morey's. 

"A. Yes." 

It thus appears that the County, taking the plain-
tiffs' story of a trespass upon their land, entered 
upon the land, staked it out, filled it in, and exer-
cised absolute dominion over it not later than July · 
16, 1912. 

Mr. Reimer also states at the bottom of page 83 
that the road immediately in front of Mr. Morey's 
property was finished "in the Fall of 1912." 

When the defendant made its application for the 
direction of a verdict in its favor, the date when 
the County took possession came up for question 
between counsel and the Court at page 97, and it 
was agreed then that the final grade stakes were 
set on July 16, 1912. 

The plaintiffs' complaint was filed December 18, 
1918. 

The defendant, on February 7, 1919, filed its 
answer setting up the statute of limitations. Al-
though the plaintiffs' attorney, at page 97, under-
took to eliminate this pleading, the Court refused 
to listen to him, and quite properly, because he had 
gone to trial with the pleading on file setting up this 
defence, and had taken no move against it. 

20 

30 

Our statute of limitations provides "that all ac-
tions of trespass, quare dausum fregit," etc., "shall 40 
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be commenced and sued within six years next after 
the cause of such actions shall have ac~rued, and 
not after." (See Comp. Stat. Vol. 3, p. 3162.) 

I. 

The first question is, What is the exact form of • 
10 the plaintiffs' action? 

"Every unwarrantable entry on another's soil the 
law entitles a trespass by ·breaking his close: the 
words of the writ of trespass commanding the de-
fendant to show cause quare clausum querenlis 
f regit." Bl. Com. Bk. III, p. *209. 

"TRESPASS QUARE CLAUSUM FREGIT (Lat. 
quare clausum fregit), because he had broken the 

20 close. The form of action which lies to recover 
damages for injuries to the realty consequent upon 
the entry without right upon the plaintiff's land." 2 
Bouv. L. Diet. (Rawle Ed. 1897), p. 1139. 

30 

This was the form of action in the case of Starr 
v. Camden & Atlantic Railroad Co., 24 N. J. L. p. 592. 

The same form of action was used in Hetfield v. 
Central Railroad Company, 29 N. J. L. p. 571. 

It is important to understand the real character 
of the plaintiffs' action in this case, bec3,use their 
counsel evidently misconceived it from what he said 
at the trial (page 97) and also from what the trial 
Court said about it (at page 99) during the argu-
ment, and in its charge to the jury beginning at 
page 101. 

If the action was quare clausum f regit, then it 
40 dearly may be subject to the first section of our 
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Statute of Limitations. The question of when the 
trespass sued on took place had be~ome important in 
the trial, and should have figured not only in the 
decision on the application for a direction of a ver-
dict, but in the charge of the Court to the jury; but 
the Court misconceived the character of the tres-
pass, as will be hereinafter discussed. 

II. 

The trial court erred in holding that the trespass 
was continuous. 

(At pp. 96-101) will be found a discussion between 
the Court and counsel on the motion to direct a ver-
dict u:r:on the ground that the action had not been 
commenced within six years after the trespass had 
occurred. (At p. 99) the controlling idea of the 20 
Court is expressed, and it is to the effect that the 
trespass was continuous, and had been a trespass 
from the very beginning down to the commencement. 
of the suit. The motion was therefore denied and 
exception was taken. 

The trespass was not what is known as con-
tinuous. 

"In trespass of a permanent nature, where the 30 
injury is continually renewed; (as by spoiling or 
consuming the herbage with the defendant's cattle), 
the declaration may allege the injury to have been 
committed by continuation from one given day to 
another (which is called laying the action with a 
continuando: by continuation), and the plaintiff 
shall not be compelled to bring separate actions for 
every day's separate offence. But where the tres-
pass is by one or several acts, each of which termi-
nates in itself, and being once done can not be done 40 
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again, it can not be laid with a continuando ; yet if 
there be repeated acts of trespass committed, (as 
cutting down a certain number of trees), they may 
be laid to be done, not continually; but at divers days 
and times wit:i in a given period. 11 

Bl. Com. Book III., p. *212. 

Before further discussing the law upon this sub-
ject it should be stated that no decision by the 
Courts of New Jersey has been found w71ich decide8 
the particular point in question here, namely: what 
constitutes a complete trespass, as in a case like 
this? 

The following cases, however, will indicate what 
constitutes a continuous trespass: 

The first case is Delaware & Raritan Canal Co. v. 
Wright (1848) 21 N. J. L. p. 469. The report of 
this case is rather meagre, but from it may be 
gleaned the following facts: the defendant had 
erected a culvert, which so narrowed the flow of 
water in times of freshet as to overflow the lan<is 
of the plaintiff. The culvert was erected in 1833. 
The suit was commenced in 1845. The defendant 
rnught to interpose the Statute of Limitations. The 

30 decision in the Supreme Court correctly decided that 
in that case the damage was continuous or periodic; 
that is to say, the trespass was not completed when 
the culvert was erected; there were consequent sep-
arate and distinct offences or trespasses to the in-
jury of the plaintiff, that sued on having occurred 
within six years before December, 1845. 

The Court says (at p. 470) "the act being law-
ful, and the action being sustained only in conse-

40 quence of special damage, it has been hel'd, that in 
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such cases, t~ie statute only begins to run from the 
time when the consequential injury occurred, and 
not from the time of doing the act which gave 
occasion to the consequential injury." 

The next case is Delaware & Raritan Canal Com-
pany v. Lee (1849), 22 N. J. L. p. 243. 

Here, as in the last-cited case, the mJ uries re-
sulted from a nuisance, namely: the defective con-
struction of a culvert by the defendant, the capacity 
of which was not sufficient to let the water through 
wittout causing a backing-up upon plaintiff's land. 

(At page 251) the Court says: "The Statute of 
Limitations is no bar. The erection was made in 
1833. The action was commenced in 1848. . 

10 

The action is not brought for the erection of the 20 
culvert, but for the injury resulting from the over-
flow of water. It is a continuing nuisance, for which 
it is well settled that a plaintiff may receive damages 
for a period not exceeding six years, though the ob-
struction which occasioned the injury is of much 
longer continuance." 

Another case is Church of Holy Communion v. 
Paterson, etc., R. R. Co. (1901), 66 N. J. L. p. 218. 

From the head-note the facts amply appear: the 
Railroad Company had established its road near the 
church in 1881, and had been obliged to make an 
excavation, which left a side of the church founda-
tion exposed. Between 1881 and 1891, the latter 
date being the time when the last suit was started, 
there had been several' distinct and separate oc-
casions of damage to the church, most of which had 
been settled for ·by the railroad. In 1887 the south 

30 

wall of the church had settled considerably, and 40 
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there was other damage. It was for this condition 
which arose in 1887 that the suit was started in 
18Dl. 

It will be seen that in this case, as in the other 
New Jersey cases cited, the original act had been 
lawful. The damages sued for had not occurred, 
nor were they anticipated, until long after the 
original erection was made. 

And so the Court (at p. 226) very properly says: 

"No action could ,have been maintained by the 
plaintiff to recover damages by reason of its (the 
wall's) defective construction until damage actually 
occurred. For neither negligence, nor fraud, nor 
other wrong or immoral conduct or intent, will give 
rise to a cause of action unless it h'.ls resulted in 
illegal damage. I. Ency cl. L. & Pro. 667. It is a 
fundamental _principle of law, applicable alike to 
breaches of contract and to torts, that, in order to 
found a right of action, there must be a wrongful 
act done and a loss resulting from that wrongful 
act. Warwick v. Hutchinson, 16 Vroom, p. 61. The 
injurieJ sustained by reason of the defective con-
struction of the wall, as it was located, was a con-
tinuing injury. It is quite clear that if a suit had 
been brought in 1882, the plaintiffs couid npt have 
recovered in such a suit for the damages which 
would be sustained in 1887. It would have been im-
possible at that time to have anticipated the future 
deterioration in the wall and the damages arising 
therefrom, and to have made an estimate of the 
amount thereof as the basis of computation. Com-
pensation in such a suit must be sought after the 
damages are sustained. Brewster v. Sussex Rail-
road Company, 11 Id. 57. In such cases the cause 
of action depends upon the actual damage and the 
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statute of limitations begins to run from the time 
when such damage is sustained." 

These cases are illustrative of what constitutes 
continuous trespass; or periodic damage arising out 
of an original legal or illegal act. 

There are many decisions in the books from other 1 O 
jurisdictions on this question as to what constitutes 
a completed trespass; that is a trespass which, when 
committed, constitutes a complete cause of action in 
which all conceivable damages may be estim·ated. 

"Damages for all the injury to the land which 
result from a single act of trespass to realty are 
recoverable in a single action." 

38 Cyc. (Trespass) p. 1127. 20 

"But if the act of which the injury is the natural 
sequence is in itself a legal' injury to plaintiff, a 
co:rnpleted wrong, the cause of action accrues and the 
statute begins to run from the time the act is com-
mitted, be the actual damage however slight, and 
the statute will operate to bar a recovery not only 
for the present damages but for damages developing 
subsequently and not ascertainable at the time of 
the wrong done." 30 

25 Cyc. (Lim. of Act.) p. 1136. 

"It is well settled, however, that where the casa 
is such that all damages, both past and future, can 
be presently estimated and recovered in one action, 
successive actions can not be brought for recurring 
or continuing damages, and that the statute runs 
from the time the original cause of action accrues, 
which may be the time the act causing the damage 4Q 
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is committed or the time when consequential damage 
is sustained, according to whether the ~ct is or is 
not an invasion of plaintiff's legal rights." 25 Cyc. 
(Lim. of Act.) p. 1139. 

Many cases are cited in support of the foregoing 
text. 

The case of Gulf, Colorado & Santa Fe Railway 
Company v. Nannie T. Moseley (1908) 20 L. R. A. 
(N. S.) p. 885; 161 Fed. p. 72, contains a decision 
with copious notes bearing upon the point in ques-
tion. 

The main point that is here pressed, and which 
may be found in the last cited case, and notes, is 
this: When the trespass is of such a nature that all 
damage, present and future, can be estimated in 
one suit, the Statute of Limitations begin·s to run. 

"The Statute of Limitations begins to run from 
the time when a complete cause of action accrues, 
that is, when a suit may be maintained, and not until 
that time." 25 Cyc. (Lim. of Act.) p. 1065. 

"'The accrual of the cause of action' means the 
right to institute and maintain a suit; and when-

30 ever one person may sue another a cause of action 
has accrued and the statute begins to run." 25 
Cyc. (Lim. of Act.) p. 1066. 

"The true test, therefore, to determine when a 
cause of action has accrued is to ascertain the time 
when the plaintiff could first have maintained his 
action to a successful result." 25 Cyc. (Lim. of 
Act.) p. 1067. 

40 Citing Frenc v. Higgins, 66 N. J. L. p. 579. 



Larason v. Lambert, 12 N. J. L. p. 247. 

Culver v. Culver, 31 N. J. L. p. 448. 

The Court in this case should, therefore, have di-
rected a verdict for the defendant for the following 
reasons: 

(1) The original trespass had occurred and be-
come complete in the Fall of 1912, the suit not hav-
ing been started until December, 1918. 

(2) The trespass, consisting of entry upon the 
plaintiffs' land, appropriating it to the use of the de-
fendant, commenced by staking out and completing 
a new road in the Summer and Fall of 1912, con-
stituted a trespass that was complete, could not be 
continuous, for which every item of damage could 
be completely estimated at that time, and from that 
time, that is certainly the F_all of 1912, if not July 
of the same year, our Statute of Limitations began 
to run against the plaintiffs, and in December, 1918, 
it had become a bar to their action. 

The case was presented to the jury upon a mis-
taken view of the law. This mistake destroyed the 
vital part of the defense, namely, the right under 
the Statute of Limitations. 

Under these circumstances the judgment was il-
legal. 

HERBERT W. TAYLOR, 

Attorney for Defendant. 

CHARLES C. PILGRIM, 

Of Counsel for Defendant. 
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