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·sTATE OF NEW JERSEY 
Department of Law and Public Safety··· 
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· .· r~ APPELtATE DEc±s10Ns. - : GAYLORD v .• 
. L. . . . • SOtlTH:BRUNSWICK, ·ET. AL. 

JULES._ GJiYLORD, ;· 

:Appellant, 

TOWNSHIP ,COMMITTE·E OF. THE 
TO~SHIP OF SOUTH BRUNSWICK, 

. AND .. NORMAN . H •. FIELDING & . 

. GEORGE. A· ABO.UZ~lD, . . 

·Respondents:. 

) . 

) 

) 

:) 

) 

) .• 

-~~~-----~--~------~--~~~--~~~~~-. 

·oN APPEAL 
CONCLU.SIONS. 
AND .ORDER. 

/ 

... · .·.·1. 

. ,•; . 
. ·.':,· 

·sa:.muel Mos~owitz; ··Esq-•. ,· and Samuel :J.,. Davidson,. Esq., Attorneys 
· ..... :·.· .: · . for. Appellante·. · . . . 

. · Da,vid M •. Gre.ene, · E$q •, Attorney .. for Respondent -Township Committee~·~­
.. Arnone ·and Zager, ~sqs .• , . . by Abraham J. Zag.e_r., Esq., Attorneys to·r.> 

Respondents Fi'el_dihg and Abouzeid. · ' 
·, . 

' t 

BY THE, DIRECTOR: 

The Hearer has filed the following Report-herein: 

"This· is an appeal from the action of respondent Committee 
in approving by a two-to-one· vote ·respondents Fielding. ·and A.bouzeidts· · 
application for .a new· plenary retail distribution license 1for . 
premises 3578 Lincoln Highway at the Kendall Park ·shopping Center,· 
South Brunswick. · · · 

·"The.petition of appeal alleges that.the. ac~ion of.the . 
. -respondent CoIIQ:Ili ttee was erroneous for the f ollow:i.ng . reasons: 

' '). 

a~ . The license was issued in violation of :R•S. JJ:l.~25~ 
arid tbe rules and. r·egtilations ot" the Division of 
Alcohollc Beverage Contra+.· · 

b.. Respondent. Cammi tteie 's action was· b~th a:rbi trary and· 
unreasonable and const1tU:ted an ~buse of discretion. 

. . I . . . . ·. . . . ' . . '. . .: ·c ... 

No inquiry was made to determine: whether the issu.a.nce . _ 
of the. said license would ~·serve·: the greates·t neep. ·and .. 
necessfty of th.a commun~ ty.' · ·· 

. I .· . . -

,'\,' 

"For a proper understanding· o:f' the objections advanced by . 
the a}:ipellant, it· is perhaps· advisable to set forth. the events which 

·.· oc·c.urred previous .. to approval of application. filed by respondent · 1 

lic~nsees~ · · · · · 

.··!' · '. · ."It ap·pears tha·t twenty applications'. were filed ·.ror :the · ·· 
:·:licens~ in que-$t'ion. At· a meeting. on·· .O.ctober. 3, 19.61,- of resp6ndent 
· Committee, · the Chairman'. thereof announced. that, a;fter reviewlng the 
·various appli_ca tiqns for· tl"J.e lic~µse 1 it was ascertalned that on~y .. 
t'i ve· -applicants appeared qualified •.. After lengthy. discussion of'" · . 

. ·the· r~~p·ective. qµalifications. of .each· of the· ·five app11¢ants. afore-· 
mentioned).· the p~opos~d locat-ion .and ·the. assu:rarice. that the 

. . I . 
. . . . '' 

i' 
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license wou;ld not be i'ssued for speculative purposes, the Chairman 
stated that the. action of the respondent C_ommi ttee •w;ould be de­
ferred at this tlme so that a further study and investigations 
could be madeq, 1 Thereafter, at a subsequent meeting on December. 
5~ 1961, the appl~catibn of respbndent licensees was approved 
for pre~ises 3578 Lincoln Highwaye · 

· vvAppellant herein was one· of the unsuccessful applicants" 
1 

non two occasions during the time the matter was pending 
before respondent Committee, the respondent licensees, by letter, 
informed the said Committee of changes in addresses for the;. · 
proposed premises:. Appellant claims that, since the changes ·or 
-address for the proposed premises (especially the last one to which 
location the application fqr the lice.nse was approved) was ;not 
,verified with the same sole.mni ty as the application its elf, the 
respondent Committee lacked jurisdiction to approve the application 
and, thus, its act:ion should be reversed~. 

"In Lozowick & Denes et als. Ve Newark et.als., Bulletin 
1183, Item l~ the.issuing authority.per~itted the application for 
the .transfer to be amended to provide another entrance to the 
premises sought to be licensed so that the distance between the 
entrance of the om.a location and that of the new location would be 
within 750 feet·of each other, pursuant to the requirements of a 
footage ordinancee On appeal it was ruled that, since the change of 
entrance at the new location had not affected any of the rights of 
potential objectors, the permission given. by .the respondent Board 
to amend the application for transfer was not improper. While it 
is true that all questions are material and must be answered accurate 
ly, the method used by the respondent licensees to amend the 
application.was· a substantial compliance with the statutory 
requiremento. Moreover" respondent Committee was well aware of the 
true· facts. and could not have been misled. I might also add that 
respondent licensees re-advertised their notice of intention 
wherein the .issuance of the license was requested for premises 3578 
Lincoln Highwaytl I find no error on the part of the respondent 
Committee in permitting the amendment in question under the 
circumstances here.iiL.nvolvedo It might also be noted that 
R .. S~ 33:1-34 provldes that, whenever any change shall occur in the 
facts as set forth in any application for license, the licensee 
shall notify the issuing authorirty in writing of su6h change within 
ten days after its occurrencee This section of the law does not 
provide that the notice in writing must be verified. 

"I have considered the other reasons.advanced by the 
appellant for reversal of the respondent Committee's action but fail 
to find. a.ny facts which would warrant the reyersal or· respondent. 
Com.mi ttee is actionQ There was absolutely no evidenc·e presented 

· which might indlcate in any way whatsoever that any member of the 
said respondent issuing authority who voted in this matter was 
improperly motivatedo In view.of the many applicants and the number 
of meetings held to consider to- wl)om the li.cense· should be issued, · 
I am :satisfied. that in all respects proper conside.ration was given 
by the members of the respondent Committee before action was taken 
in the case~ · 

"I conclude that appellant has.failed to sustain the 
. burden of establi.shirig that the action of the respondent Commi.ttee 
was arbitrary, unreasonable, a.n abuse of discret.ion or that there 
was prejµdice against any one on the pa.rt of the members thereof·. 
·nule 6 of State Regulation N.o, 15. I recommend, after ca:reful 
examination of all of the evidence adduced herein, that the action 
of the respondent Committee in approving the issuance of the license 
to respondent licensees for the premises ip ques.tion be affirmed, 



PAC l.~ .~., 

and that the appeal filed herein be dismissedo" 

Pursuant to thE) provisions of Rule 11+ of State Reg1.JJ.a tion 
~oQ 15, appellant's attorneys filed exceptions to the Hearer's 
Report submitted tferein, together with wrl tten argument thereto• 
Respondent licensees' attorneys filed answering a.rgiunent·to that 
filed by appellantis attorney as afore~entioned. 

Having carefully considered the enttre record, including 
,,the testimony taken, the exhl bi ts introduced into· evidence a.t the ·. 
hearing .·or the appeal, the Hearer~ s Report, the exceptions and . 
the respective arguments of .the attorneys with reference thereto, 
I concur in the fi_ndings and coµclusions of the Hearer and adopt 
them as my conclusions herein~ :Hence, I shall enter an order in 
accordance with the Hearer@s recommendation'" 

Accordingly, it is, on this 4th day of April, 1~62, 

ORDERED that the action of respondent Township Committee 
of the Township of Sou.th Brunswick be and the same is hereby 
affirmed and the appeal herein be and the same is hereby dismissed. 

WILLIAM HOWE DAVIS 
DIRECTOR 

2. NEW LEGISLATION - MINOHS - POSSESSION OR CONSUMPTION OF ANY 
ALCOHOLIC BEVERAGE BY A MINOR IN A PUBLIC PLACE OR PLACE OF 
PUBLIC ASSEMBLY OR IN A MOTOR VEHICLE PROHIBITED - PENALTIES, 
INCLUDING SUSPENSION OR REVOCATION OF DRIVING PRIVII.EGEo 

Senate No~ 199 was approved by the Governor on April 25~ 
1962 and thereupon became Chapter .36 of the Laws of 1962, 
effective immediately9 The act, which was an amendment ot the 
Disorderly Persons Law (NoJc>S" 2A&170--54.,1, set forth in Bulletin 
1204, It.em 5) and not of the Alcoholic Beverage Law, amends the 
cited section to read as follows~ , 1 

~'Any person under the age o:f' 21 years who knowingly 
shall possess or consume any alcoholic beverage in.any­
public place or place of public assembly or in any 
~otor vehicle is a disorderly person and shall be 
'punished by a fine of not more than $50oOO, or be 
imprisoned in the county jail for not -more than 30 
days, or both~ and whenever any such offense is 
committed in a motor vehicle, the magistrate may, in 
addition to said penalty or penalties, or in lieu thereof, 
suspend or revoke the driving pr.ivilege of any pe:fson. · · 
found guilty thereof~ There shall be a rebuttable pre..,. 
sumption against each and every person charged with .. the 
offense of possession of alcoholic beverage iti a ~otor 
vehicle. that he was. knowingly in pas.session thereof. 

; 

"Nothing in this section shall apply to possession· 
or alcoholic beverage by any such person while actually 
engaged in the performance of employment pUl .. sua.nt to an 
employment permit issued by the director-of the division 
of alcoholic beverage control, or ·for a bona fide hotel or 
restaurant:; in accordance_ with the provisions of section 
33:1-26 of the Revised Statutes." 

-. I,', 

' ' 

WILLIAM HOWE DAVIS. 
DIIlECTOR 

D~ted May 7, 1962 
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3 ri- " APPELLA'rE DECISIONS - UNION COUNTY RETAIL LIQUOR STORES ·ASSOCIATION 
v. PLAINFIELD, et ~ls •. 

UNION COUNTY RETAIJ~ LIQUOR STORES 
ASSOCIATION,, A CORP.ORNrION OF Tu"'EW 
JERSE'Y, 

Appellant., 

) 

) 

) 

) 

COMMON COUNCIL OF 7I'KE C(ITY OF PLAINFIET.JD ~ ) 
MULLIGAN'S BAR, INCo, AND JOSEPH Ao 
GABR~, t/a. LEES BAH &. LOUNGE, ) 

Respondents@ ) 

ON APPEAL 
CONCLUSIONS 
AND ORDER 

KeinJ Scotch & Pollatschek, Esqso 91 by Julius Ro Pollatschek, Esq., 
Attorneys for A.ppellanto 

. Sachar$ Sachar & Bernstein, Esqs c,' by Edward Sachar~ Esq .. 
Attorneys for Respondent Common Council., 

Dughi & Johnstone~ ~Esqs_¢, by Irvine Bo Johnstone, Jr c, Esq., 
Attorneys for Hespondent Mulliganws Bar, Inc" 

John Pe Romer, Esqcj .Attorney for Respondent Joseph A" Gabruk. 

BY THE DIRECTOH~ 

The Hearer has filed the following Report herein: 

trn11.s is an appeal· from the action of respondent Common 
Council of the City. of Plainfleld (hereinafter referred. to· as Council) 
whereby 011 September 5, 1961}! it.granted the application for a person-
to..,..person and place-to-=place transfer of a plenary retail con- · 
sumpt-ion license held by iioseph A~ GabrukJl t/a Lees Bar & Lounge, 

·from premises at 137~"139 North . .Avenue, Plainfield~ to Mulligan's 
Barj\ Inell, for premises at 11+05 (also known as lA-51) South Avenue, 
Plainfield. · 

YtT1ie pe:;~ti tion of appeal alleges that the action of the 
respondent·Cou:ncll wa.s_erroneous and should be reversed for reasons 
lllhich may· be srnn.marized as fallows~ 

(a) The:re was no public convenienc·e or necessity 
served by the sai~ transfero 

(b) It will create a traffic hazard0 

(c) The authorizing resolution is legally defective 
and voide 

(d) The proposed new building does not conform with 
the sanitary code of the cityo 

(e) Sa.:Ld t:ransfe1~ is socially undesirable" 

(f) The license transferred does not contain a 
Wbroad. package privilege9e The applicant 
Mulllga:n ~ s Bar, It1c@ really lntends to operate 
the same as a liquor store, a.nd will use a ·bar 
opera ti on as a "sl.lbterfuge i o 

(g) The transfer wlll create an additional liquor 
store in the C1.ty of Plainfield, thus creating 
an additional such store in excess of those 
author:t.zed by the limitation statute$ 
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(~) a·n. Decembe·r >5 1; · ~9~0, .. "·an~ application for a.···~. 
. . transfer of said :license· to anot:P.er locjitiob'"' · 

.... : .... · :.: was. 'denie.d· .. ·by ;t:hi~- ·'Co·uncil and,- ther.efore, ·., 
· the.· transfer ':Of .thi,s"· licens.e .. in ·a similar. ·. · . 

. loca.,t:io:t\ · ·cpns t·~ tut·e:s.~ ~1ribtrary ·dis cl-imina tlon 
·and· ~n a.buse o·:r .. 'd'i·scretion. ·, . · : ·· · 

• . . '. !' • . . . ·'.. 

·· (~) · pouncii w s ·a-c.tip_n·: ·\Vas .ar·bi t;rary, · capricious and 
. constituted an.·abuse· of discretion.· . . . . . . ' . ' '~ . . 

..•.. ·, I 

. . · ·, ··".Respondent Mulligan_'.~s-·Bar,, ·Inc"j in its answer, admits 
.the_ allegations contain.~d i~t paragraph·. one . or the petition, but 
generally denies the remaining allegations of the petition of appeal 

. and sets· rorth two separa. t.e de f~ns~s: .. · · · 

I • ' . • 

· (.af· Th~ t tp.e ~ctlon. pf -~he »6ounc11 was proper, based· 
upon. the . ev.idence .. prep~nted and was within its 
reasonable. discretion. •. · · 

(~).·That· the. ~ction ·or the -Council was in accordance· 
··.with·: the· <iesire ·and· convenience ot the City· or. 
Plainfield:·~ :·· · · · · 

. ·. ·· 9~The respondent' .... C¢>unc-i1 .. filed substantially the same 
de f~µse ·and includes the-. f ollowiAg. additional separa te'ldef ens~s: ·· 

(a). That in its· op.inior?-,:. :tl;le said transfer did not· 
.... : .create' a ... traf£i0 . na·ZSJ;d1iand was in keeping With 

·the general charac~er of the neighborhood into· 
.-,. .·.which said .. tra~s.fer,_was .made~ 

.(b)" That there were'·· ho similar: existing. licen~es in .. 
· the. Vicinity . O"f" the . ., pr,emis e S to Which thi.S . , · 

.,. ".·:license· was • transferred 111 · .. ·.- . . ., .. . ...... '·· . 

. ·(c} A1'. lnvestig'atiqn and .report by its police ·aepart;.. · ., 
.. meht indicated tha'.t ·sue~ transfer would be .of. · · 

·-' · · benef i-t t.o th.~ c.o~uni ty.. ·· · 
,, 

= .. : (d)" Whe. t:ransfer· wo.uld.:·res\ut in the elimination of 
· .· .: · an" ·unde~-i·~a·ble. tYPf3·. of licensed premises and the 
, :".,. crea,ti.on of a .. new.,' .mo.re attractive licensed 

. ·._: .. ·.. . ... P.reml~·es '> . , · 

· i · .: '· :"· .. , c~r .. · The .trans.rer. woµ1d.· -.r~.~uce the concentration: ·or . 
... . such. licenses. ·in. _·_the,, business· ·section. and serve 

·· .. ·,. :··. · ·<. ·.'. .. ·<.an . area· not presently .. be_ing served with. this type . 
· ·· .· .. · . . ..:.'.:··.-... · .. of .. licens~.tl .: .. · ·' · · 

. ' ~ ' . . 

".... . .. :. :· .. riThe; ·res.pondent· ·Jos.eph· .. A:e.· ·Gabruk aiso filed· an a;nswer· 
generally denying th~ a.l.le.gat,10.µs .. of· the petition .of appeal· and 
setting .up 1· ,in .his. def.enses; :th.at .tP,e. Council acted reasonably~·· 

. with'· proper .. use, of. discret~on and· in accorO.ance with the desfre 
and co~venienc:e, of.:'.tbe·.resideµ~s,: ... of':" .. this municipality. The appeal. 
bef'orfr: .. this Di vision was heard .Q.§. novo with full opportunity .for . 

. . oounse .. ~. to: pr.esent. tes.t;L~ony · u~O.er,. o.ath and cross-examine. the 
witness.es.e,. ·:"Rule 6 of Sta .. te- Reg.ulat.ion No. 150 Shapiro v. Long .. _ 

. Br.anch~ Bµlletln 90~.9: Ite~. 2o ·. ·:· .. · : ... · · · " · · . 
! ~. 

.. · ·.;.': .:, .. v•At.· the: .out.s.et o..r.· .thi~. hearing, ·counsel for,· Joseph .... ; -.: ·: . 
· Gab.rUkj" the.'· transfe~o_;r, :.wa$ (idV~.sed .. that the. transferor is ne»i the:r· ·. 
a necessary:· _nor a·: proper pa~ty . to these p;roceedings. , Bartges ·et. a.ls. 
v. Atlanti'c. City et als., Bulle:t1.:n.-1Y{2,, :Item 1. .However, he was 
pe,rmi.tted .to :assis_t qoun~el' ro.~ . tlie .. otht;)r 'respondents w~o c.onducted 
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. I· ,\; .;;'', ',:"°.,·.: .. :· ...... 

the actual presentation• of· res~~~~~~!.;\b~$~, . / ' .. 

· .. :B'tJIJ;Ei' IN · 145 b 
: : 

.vr:rror the · pu:upos~. ·a~f; .:ct~:~:i'.>.Cd:si::~~:iJ)_fi ·;,or tl,l~.s >a·ppeal,, 1 t wil~ 
be appropriate_, to discuss· .ths· .. :.f:a;;c:t.~;.'jas:_:-..they·~a13'.ply: to·-the'. s.ubs,tantive 
arg~ehts. raised by the· app_et1~rit:·.k:-..::.·;qµ;j\'.ug.11st: .. :.a·, ··.19.6l; respondentt 
Mull~gan i. s Bar.~ Inc,o made _ap·p~ig".~i:t.~O:'.riL~-~\fore· :the. 1:--es·pondent: Council 
for a person-t1J=·person and: plJ~:*·e.~-#:o:~fP.~~-0~ ~.tr:~~s.fe.r: ;of' plenary retp.11 
consumpti<.1n license Nao c--1?~-.:.,,~~.:.::~\~-~·~~~.~-~,·-~~:~:µ~·~.::t~·:'.·~os_~:ph G,abruk., · 
t/a Lees Bar & Lounge, 137 No~:tht.'-~v~.~~e:, .... 1n·.the C.ity .of :Plainfield. 
On_ Se,ptember 5 ~ 1961 the said··:apll,~:1,-~C:'~tAon'_: wa~s, ,,gra.~~-~~-, · -subje,dt to the· 
condi_,tion .that the proposed ,p:lt'e~m~~~t;4s::.-::c.¢mply,·-w1th·, a.11 ·appropriate . 
l:>uildmng code and zoning -0rdiri:f1zj:~~,:.,,~ .. eq:u.tre-inents·~· ·: · < · · · · · -1 

: . : r ,'• I .~ ..... :;: ~ • : , ', " • ' • • " • t• , • ~· • , • 

. } nThe plans for the :pJr:~~®~~:¢.tf:·/·~~i,1~ing .. ;.{ani-,.the am.ended plans 
which were first presented at: ·;·tli;~s:<llE1~irlng):; ·we~~: '.int!Doduced ,into 
evidence o They reflect· a cirt<i~f~lll~~~j;.:.;n.?tick-~·~J:).effr; ·glass ·and 
aluminum build:Lng to bacerecte·~:.:-.~n.;:"~~~,ea~~-. sJ~.e,.:·.a,t ,and: adjacent to 
a large supermarket at 1408. So:U'.t~. ;.J.!y~·n,ue,. Pla:~nfi.eld11 . Under.: the 

· amend~d plan:; th:ts facility W'i.l~_/§.9P.t~in. ·a.· sa~e.;s.:_ a.r:ea of 23 :feet 
by 50: feetl' a 14 ·foot bar, ful:ti{:,~_~:e:q~p;p:~d ~1~~: e,t~ht .·.to ten ,·stools, 
and other ·cot'lv-en:t(~nr..~es and ·QQ/Ui:Ppieilt:_:,tis.ually .<eom.p~~ent· .of· t~is type 
of li~ensed premlses o In the· sai~-~:¢ .. ·:~:~.e~t·.f: ther~. '-l¥ilr be display 
shelves- and par~kaged goods wll.1':':-~l.?'~ : .. d):$:t:>ensed. ·'t~~1'efr.om .•. This 
opera:tlon w1.ll be under the. -co·tiv~o.·i, :Oii' ·:a I'ull~t:Lme:: ba~·tander, or 
bartenders J; in · ac-corda.nce wi t;~i'::'.·V~~:/Jl~:~ti!3.-. .of_. 't.his' .. ~- o-pera ti on. · 

. lrllfue appellant con~Jicl~--:{~~--~ij~t tli~ aOtfoh or the 
governing t)ody was erroneous .be.¢~li$:e-:.i',$,-$.}fonc1erlts·::t·a1led to e,cStablish 
a need: for additior1al liquor o-ut·;t~-~'.~:">ln "t~.e ···V.~:c.i~:L:ty 6f the .'proposed 
licen.sed p:rem:l.ses~ and public ~c94~~~:e.nee.·::ati:tl -ri~·9_e$$·±ty .were:. already 
being· adequately serviced., ·. :y·._. ·. · ·:", . , · ·: ,,._ · ·_. · · 

1. ~'To support- this a.ii~g.~~i0~~· .the· app~ilant .called·-.. Robert 
Ce Maddox, a councilman, who parit·tc1;pate:d 1n. the .:_C;oµncil 's d:ecision 
and voted to ·oermit the trartsferJ ·· He.-·was 2$ked how·i-t was that he" 

·voted.; to· deny"· an. a.ppli.cation. fot.:i'a:, ~~:~~s-.f-er _:to .1~·44.'South Avenue, 
nine montb.s · prlor to September: .. 5.i:,·1~.§+,·· and· ;t~e.tl.~·:voted i_n :·favor of 
this transfer on September 5 ,. ~~:9.~~' .. •:::·:;_;·/llj .. s_.$;xrplanati·Ol): ·. 'Well, I felt · 
this way in the change in the ·vo·~~;I:'. .'WJ:iJ.:.O,h-':.g~o~s· .. · ~.q ·.an$wer your 
question, sir,. looking at the-.c~~'#.ts.:.~fn.ap .. j:·:whi~·J::i ... ¥t~:s.intvoduced at 
that ·time» · wi t.h the existing ~·s.tatbl.i~hµteri·t.$: in: ti\~ ·co,i ty ·or , 
Plainfield, that this area herre:.··a:~·41·.-:p9 .. t:.-.h~v¢. ·s·uch.::.a· facility that 
would·: be offered by the transf'er,;::..:.ana.:· .tna.t.', w.ith . ~pe .. subsequent 
change. in the locat:ton and the ::~;U:~se:qileht_.· ehange i?l the _parking 
situation, that that was the bas;i~;-:c:>;t·~ .. D?.Y.:.chartge' ... 1·ri vote to allow 

. the transfer in· the .. September. me.~~~·~t;igJ~:-:.-. :.~~ r.~aff'i.rtl1ed ·the basis 
for his ·decision as· that· gr'dund.·~~;-:: .. up·~n·:<·'.P)ibl·i.c convenience and 
necessity petng adequa. tely .· s~rV~&~-:::tµ/ .. j;;tJ,~; -.are~ •• · ·He als·o explained 
that this loca.t:Lon was in ah :f.tpJl]4~:~~,~-~.i .. .- :zbn~· •., .~:s : ~drp.p·ared to .a 
especial ligh·t mam.1.facturihg zoµe~;•:/;·~:~>~ne·:· lOC(:l·tion· her·einabove referred 
to. This location was not surt.q~_d:EH:I-·-::-..by·.-p-riva.t~.- .. ~es1¢lences and, . in 
his opinion, would not interre.r·e,.,·:·Yi.:~:~~:~.!,;tbe ~pr~vacy or ·res'idents in 
the area. An additional facto.r.\tna·t,·:W.tts···t.akeri- into· consideration was 
the· pr_esent avatlab111 ty or a.a:~·q·ti~M6:e:;_,_.::P.·a~kttig· raclt:±~~e:s·.· . · :. 

. . "Councilman OresteSb;~~~~~~~,i~s~ifyl-~gOnbehaU of the 
appellant .9 testlfied that. lie w~$ .~il.~·-,·~:«~.£:-'.:tbr~e ··ou~« ·of n;ine · councilmen 
who voted to deny this applica-~.ign·:.-fq:t'·<.~ltl~· .rea-s.o~ that he was not . 
satisfied with the adequacy of· tli~:·,_:Pa.~lt~:~g:" SJ)ac_.e·s ~ · nor·. was he con­
vinced that the respondent. Mhli:ig.h:~:$< .. )~>at~. ·:+nti~h(i~d :to 09nduct a 
consumption business rather. than;:' ~~-·p:a;:c;J.£ag:.e.- bt1$iri~Ss·•.· .. (It sho'uld -be· 
borne in mind that this licEmse· :E;tlll.thcft.i'.z·e:s; :·the 'hg·+der thereof to 
conduct both types provided pa¢lr~g$:·-,:·:·¢:f-?9'.~S: · a·r~.-·,.·s,<ff4. , .. in-·the .. bona fide 

\barroom.) He also felt that· :tlti~'.tt~/;·\¥~::'.r:e'.··a:ch~qua.te-.:'.:t~.e~litie·s :ln the 
'• - •• ··:. ,;_! ·: ... ., ... : ,,1';•<' :,' .. • 

1 
• " •• ·•' • .- ": ..... .._· "' • ·'.· '\• ;l • · ' ' • 

. . . •. · ' ·:;;_j'..f /j;)\ .. ·. · ... ··. . .... ·· .·· .. 

: . :;~:· ·\. '·,/;->~';'_ .. 
. . 

. ~ -. . , ..... ·, .. \,. 
,·1.·,. ·._·. '·. 



area and, thus, that this would not serve public convenience a.nd 
necess1.ty .. · 

"On cross-examinat.lon, he admitted·that. he was aware of 
a local police report which recommended the granting of the s.aid. 
applicati.on; but he 1 insisted that. this did not have any influence 
on his decision" -

"Sergeant Daniel So Hennessey.of.the.Plainfield Police 
Department testified that, as a ·result of an 'investigation made by .. 
the Police. Department, a report ·was ·1ssued to_ the effect that this . 
transfer would serve the best lnterests of the community. He . · 
stated that the present premises of the transferor are old and 
shabby, -located in a. congested area in the business district, with 
no parking facilities; that the new location would be located in a 
well-constructed premises wlth adequate parking, and would be a 
great convenience. to persons shopping in that area. The Polif_e 
pepartment definitely recommended tpe approval of this application. 

··''cliar.les Clark, _a_ real estate and insu~~nce. broker;· 
testifying on behalf' of .. the re'spondent, stated:. that. he has been. 
engaged i:n the r·eal. estate business in _this municipality since 
1935 and is.tho~oughly familiar with the neighbovhood wherein the 

· proposed new quarters are to be located. This witness is a person 
of impressive background and substantial experience in his field. 

·He prepared a land-use map of this area and convincingly demonstrated 
the desirability of this new location~ He pointed out that this was 
an 'industrial' .zone, as distinguished from. the 'light manufac_turing' 
zone at ·1344 South Avenue, ·and is therefore more suitable .for this 

· use·: · t I don't know .what oth~r . zone or where else you could put it 
that.it would have less effect on the adjoining properties, and I 

. think the operatio·n would serve a need in the ea~t end_ of the" .t?\etn 
where we do .not have l t now v ~ · He further · te s tifie·d that, in his . 
opinion, there .was no undue .concentration of bars in this area and 

· .it' would serve -~- defi~i te ne,.ed 0 . 

"Considerat:l.on of undue concentration of. licensed ·premises '_ . 
:l.n the .area, and, ... possible traffic hazards, are matters ~entrusted to · 
the"'· sound. discretion of the issuing autho.r:ltyli Miles et ala v. 
Paterson et alo, Bulletin l.306:i Item 2; Shiloh Baptist _Church v. 
Atlantic .City et a.1.c», Bulletin 1387, Item 2~ The question as to .. 
·whether ·premises should be permitted j_n a section of a ·mixed residential 
and business character ls primarily to be determined in the sound 
discretion of the·local issuing authorityQ Londa v,, Elizabeth et als., 
Bulletin 901, Item le ·--. 

, "The.-que$'tion whether a license should not be transferr~d 
tcr ta. particular location is a matter confided to the soUn.d discretion. 
of. the.issuing authority@ The burden of showing that the.issuing ·. 
authority abused its disci~e-tion rests with the appellant., The Great 
Atlantic and Pacific. Tea CompanX_.v~·Passai~, Bulletin 1196, Item 1; 
Buyer ·V~ West Or~nfl§., Bulletin 1205$· Item 2~ . 

· . twin this case, it is clearly. a matter of judgment and , 
discretion on the part of the respondent CounciL~ That. there was a: 
difference of honest optnion was reflected ln the vote, _which was six 
to three for approval of .the transfer~ The function of the Director 
on appeal is not to. substitute his opinion for.that of the issuing 
authority, but rather to. determine whether· reasonable cause exists for·· 
its ·opinion and.9 . if ·so, to affirm irrespective of his personal views.; 
Eanwood v·u Rocco,· 59 .No .. T oSo 306; 15'7 Atlo 2nd 712, affido .33 N.J. -
404, 165 Atlo 2nd.183fJ Guarino vq) Newark et al .. , Bulletin 1069, _ . 
Item 2; Hudson-Berge~County ·Re1f&Lhl.9uor Stores Associa.tlon v. North. 
Bergen et a+.,, Bulletin 997, Item 2~ I am therefore. pe.rsuaded that 
the r·espondent Council, in its discreti"on, ·reasonably determined that 
public convenience a.nd necessity ~rould be served by. the grant of this 
transfer.· · · · · · 
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iiThe a.ppella.nt next contends (b) that the establishment 
of a liquor outlet at the.proposed new premises will c+eate a trai;fic 
hazard, There is no affirmative evidence in. this case to sustairi'·this 

.. allegation_@ The testimony of Counc.ilma:n Maddox clearly delineates the 
.. opinion of' the majo:rity of the councilmen to the effect that the ~· 

question 9f traffic,congestion was resolved in their view in the _ 
~ollowing language g 'We gave consideration. to traffic congestion"/ ·--~ 

·at that time; but we felt, at least I felt, that with the locationes• 
in view of the fact_ that they had an are.a.they.could pull in and ~ · 
out of the way· there wouldn ~ t be the traffic pr~blemil. u '$ U,e ".: . 

· further testified that there we.re about 250 parki"ng spaces available 
for this facility o . · 

/ 
·-

. nrn addition,, the police department rnade an investigation 
of. the traffic situation .and confirmed the views expressed by Edward 
Gettis, the president. of_ the transferee Mulligan v·s Bar, Ince, 
that there was no traffic problem or traffic hazard created by the , 
proposed transfer~ · ·· 

"Appell~nt next contends {c) that the resolution is legally 
defective and void~_ This contention must be rejected because there. 
is not the slightest scintilla of evidence in·thi"s case in support 
thereof~ · · 

. . . . ii A- condition imposed up~:m the granting of this application 
is that· the p.roposed new building will conform with the sanitary .. 
code (d) and all other municipal regulations of the 6ity of Plainfield, 

.Thus, appellant~s contention that it does .no.t conform is ·without merit. 
Cf~ . Lubliner v· G J:29ard of Alcoholic Beverage Control of the City of . . . 
Paterson, 59 N?J.0Se 419 (App~_ Dive 1960) aff'd~ 33 N~Ju 428 (1960). 

. ~with respect to paragraph (e) hereinabove relating to the 
contention that the granting of said.transfer is socially unde~irable; 
I: want to make the further observation that I have been impressed · ·· . 
with the test::l.mony,_and the attitude of Edward Gettis, president of 

· Mulliganws Bar,p Ince_, regarding his proposed operation of the new 
premi~eso He .impressed me as being a person of integrity and 
substance·~ successful in his operation of several supermarkets and 
apparently dedicated to a high standard of operatlon of these · 
premisese It is clear that the present operation of this license 
·at -the old address is less desirable both in its physical facility 
arid method of operation than that contemplated for the propo.sed · 
·new location~ · 

. ·' .. 

. i1Sergeant He~essey testified that the new location would . 
. serve an area not now served by this type of· ·11cense and would be 

, ·a great convenience to residents of that area as well as out-of­
towners. o ·It was his opinion, and it apparently reflects 1th~ judgment· 
,of. the law enforcement· agency. of tha-t comm.unity~- that the . granting of . 
this applieation:would be in its best- interest and socia~ly·desirable. 
tt is·my·conviction~ therefore~ that respondent Gouncil had a. right to, 
find, on the bas~s.of the evidence presentedj that the'granting of tl}e 
transfer was socially desirable and in the best interest of the cum-

. ,. muni ty 0 T;cir):i:t:\~ ~:..ethoSJ.Jst Church v Q Rahway et al!~, Bulletin· 972, 
Item 3; Hudsoq-Bergen County Retail Liquor Store§ Association Vo Nort~ 
Bergen et aL1 ·» sup~ti 

VTin paragraph (f), the appellant contends that the applicant 
Mulligan's Bar, Inc" really intends to operate a .. ·.liquor store without 
broad package privileges and that- the proposed. bar 'constitutes a 

·subterfuge v ·a There is nothing in the evidence which substantially 
· supports this allegationQ The contrary appears to be the fact. It 
is clear on the basis of the te·stimony of Gettis,, the president o"f 
Mulligan's Bar, Inc & , that pacltage goods for off-premises consumption 
will be sold in the same sales area and in the same room in which the 
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bar is located~ This is the only r~al distinction between this 
type of license and the llcense which permits the sale· of package 
goods in a separate but adjacent storec. It has been pointed out, and 
properly so, by Council, that the annual license fee .for this. typ·e- of 

·operation is·clearl~ in excess of the package goods license 1 ioe., 
·1t is $1200 for thi~ license as against $500s Certainly, the· licens~e 
has a legal right to dispense package goods in his proposed facility, · 
and this cannot constitute a valid objection to ~pproval of this 
application a 

1 

"The evidence.clearly shows that the operation is bottom~d 
upon a retail consumption operation~ The size of the bar and the type 
of equipment planned by the transferee reflects an intention to provide 

-the standard type of retail consumption operatipn. Mr& Gettis was 
quite forthright in stating that he intends to make this business a 
success, whichever department appears to meet the greater demand,.1Jif 
it happens to be the bar that 1-·s. more successful, I will· extend that. 
I am only interested in success'~ I cannot agree that this is a 
subterfuge@ The operation will be in accordance with the specific 
requirements of this license and should not serve as a bar to the 
appro~al of this applicationo 

nrn view of the expressi.on by the transferee, I do not 
conceive that the operation of the said licensed premises Under.a 
plenary retail consumption license permitting the sale of package 
goods will result in an additional liquor store in the City of · 
Plainfield as advocated" in paragraph lg) of appellant's petition., 

nrn paragraph (h) appellant contends that on December 5, 
1960~ an application for the transfer of said license frpm·l37-13~ . ) .. 
North Avenue, to 134.4 South Avenue was- denied by the city, 1344 South · · 
Avenue is approximately two-tenths of a mile from 1451 South Avenue. 
Appellant alleges that there was no change of this area wherein both . 
of the abov~ premises are located, and, thus 9 the granting of this· 
application. changes an established city policy and constitutes arbitrary· 
discrimination$ · , · 

~1 It was polnted out by Charl·es Clark, a. witness testifying 
on behalf of the respondents, as referred to hereinabove, that these 
two areas are entirely dist:tnc't areas and cannot be treated in the . 
same manner.Cl According to hts testimony, ·1344. South Avenue is in a 
'special light manufacturings zone@ The first paragraph ofjthe 

:zoning code describe~ that zone as follows: iThis zone was created 
primarily to encourage the most usefu.l occupation of the land, but 

.. is. distinguished from, the light manp.facturing zone because of the . 
special consiclerati9n given to the adverse effect it might :P,ave on 
the adjoinin.g resid~ntial property'~ It is thus apparent that within 
the contempla.t:ton of this statute, the location of a. tavern at that 
eddress would be undesirable because it would impose upon a resi­
dential area and be.completely surrounded by private residences. On 
the other hand, according to C!ark;. the present proposeq. location is 
in an 'industriale zone and would have a minimum effect on adjolning 

. property~ Clark: stated further that it would be socially desi~able · · 
·and would serve the need. in the east and of the town where no such 
facility presently exists e His testimony was s.upported by Sergeant 
aennessey and reflected the thinking of the majority of the ·Council 

. whan this appliqatlon was under cons:Jileratione Thus, I am persuaded 
that this factor was important in the final determination with · 
respect theretoo 

ttF!nully, in paragraph . (1), appe®lant alleges that the 
respondent Council was tmjust, arbitrary and ca.pricious and its actlon 
constituted an abu.se of discretion® I can conceive of no case where 
a matter was more carefully and more circumspectively considered as 
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was this app~icatior1<l The fact is that the Council- did not agree~ 
~animously, but voted in.favor of the granting of thi~ application 

·by a six ·to three vote., The transfer of'· a liquor license is not· a 
. :d,ght inherent ln the license, but is rather a privilege whicl;1 the_ 

issuirig e,,uthorl ty may gra.nt o:r deny in the exercise of its reasonable 
discret-ioJ:» and when so exercised, 1 ts. action will be affirmed". _ :: 
Buyer,,, V:tJ.,_ :W~~-- Oran.E..~i\ .. ~UPS.§J Morris County Tavern Owners Association 
et ale. Vei ~.:!rroy Hills et alo, Bulle-tin 1318, Item 1. 

lYin all of these appeals to the Director, the burden of · 
p:r-oof to esta.blish that the action of respondent is erroneous rests 

· with the appellant~ Rule 6 of State Regula tiori No o 15. The ' 
evidence herein does not ind:tcate any arbitrary or capricious action, 
nor is there any indication of improper motivation on the part of 
the members of the :respondent Councilo In my judgment, appellant has 
failed to sustain the bur-den of p1 ... oof resting upon it11 Prior and 
:{,{ess§_ v a.,. Cllft_Of! et ai~,, Bul~etin 1072' Item 2 e I 

vvr t.herefore recommend. that the action of the respondent 
Council be afftrmed and the appeal herein be dismissed." .. 

. . No eE:cep-.tions to the Hearer's Report were . taken within 
. the time lini:t tea. .. by Rule .14 of State Regulation No,,- 15 e 

Having·. carefully considered all the facts and circumstances, 
herein, I conc;ur in the Hearer ts findings and conclusions and adopt 
his recommendationse 

Accordingly, it is, on this 4th day of April 1962,· 

ORDERED that the action of respondent Cotmcil be and the 
same is hereby affirmed» and the a.ppeal herein be and the same is 
hereby dismi.ssedei 

WILLIP~I HOWE DAVIS 
DIRECTOR 
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4,. DISCIPLINARY PROCEEDINGS - SALE TO INTOXICATED PERSON ,.,.. LICENS.E 
SUSPENDED 15 DAYS~ 

In the Matter of Disciplinary 
Proceedings against 

JAMES B. 'SULLIVAN 
t/a SEA BRIGHT INN 
1030-32 Ocean Avenue 
Sea Bright, N. :Jo 

i 

) 

) 

) 

) ' 

Holder of Plenary Retail Consumption ) 
License C-4, issued by the Mayor and 
Council of the Borough of Sea Bright. ) 

CONCLUSIONS 
AND ORDER 

James F. McGovern,·. Jrfj, Esq., Attorney for Licensee. 
Edward Fa Ambrose, Esqo, Appearing for Division of Alcoholic 

Beverage Control. 

BY THE DIRECTOR: 

Tpe Hearer has filed the following Report herein: 

~'Licensee pleaded not guilty to the following charge: 

•on Wednesday night, October 4, 1961, you sold, 
served and delivered and allowed, permitted and 

. suffered the sale, service and~. delJ very of 
alcoholic beverages, directly or indirectly, 

. to a person.actually or apparently intoxicated 
and allowed, permitted and suffered the con­
sumption of such beverages by such person in and 
upon your licensed premises; in violation of 
Rule .1 of State Regulation.No,., 201Ji 

"Two ABC agents testifi.ed with respect to an alleged sale 
of alcoholic· 'Qeverages to a person actually or apparently intoxicated. 
The theme of their testimony ts as follows: 

" •, 

"They.entere9. the licensed premises on October 4, 19611 
at about 9:20·p$m® At about 10:30 p.mo they observed a ~ale enter 
the said premises and he appeared to be intoxicated. He swayed 
and·staggered as he walked to a seat at the northeast corner of 
the bar~ He was served a scotch·and soda by the bartender (later 
identified ~s William Ae Devine) and paid sixty cents therefor, with 
a dollar bill, a.nd was given forty cents change which remained on ~he 

'· bar9 Shortly thereafter this male person got up from his seat and 
walked to the telephone: booth, swaying from side to side. The agents 
observed that his eyes were very glassy; that he mumbled as he· talked, 
and that hei. walked with. some difficul. ty.. When he got to the booth, 
which was located ne8:r the southeast corner.of the barsi he.examined 
the telephone book for about ten minutes and then entered the telephone 
booth. He started to dial but then stopped and went back to the · 
telephone book. After :r.eferring to this book a few minutes, he re­
entered the ~pho~e boot];l and proceeded to dial again. This procedure 
was repeated when he emerged the last time f.rom the telephone booth 
and walked in a swaying,ma.pner to the southwest conner 'Of the bar and 
sat downlP When the bartender approached.him, he accused the bar­
tender of taking his drink and money, and was then informed that.both 

,the drink and the money.were at the place wher~ he had originally been 
.seated. He: then proceeded to his original seat and -consumed the drink • ., 
Agent D -then observed to the bartender, 'He's in good shppe, isn't 
he?•, to which the bartender replied, 'He's loaded but.he·isn't 
driving; he takes a·taxt when he gets in that condition.' 
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"At about 11 Pomo, according to the testimony of .these 
agents, this male person again proceeded to the telephone booth, 
walking thereto in a swaying a.nd unsteady manner. He emerged there­
from, went to the telephone book, and short~y the~eafter re-entered 
the telephone booth: After he left the 'phone booth he proceeded agair 
to the far corner of· the bar and the bartender then brought the 
remaining portion of his drink and money from his original seat 
to him. He consumed the drink and ordered another one which was 
served to hime 

"The agents then observed this person leave his ~eat, 
stagger to the front of the premises towar.d a cigarette machine 
and, without purchasing any cigarettes, finally swayed to the 
telephone boothe He went into the tele~hone booth, made no 
attempt to make· any calls and emerged therefrom and returned to the 
bar& His eyes.at this time appeared increasingly glassy and he 
continuously mumbled u..nder his breath,. He then ordered another 
drink and the bartender told him to get his money up, saying 'I'll 
give you another drink but get your money up or I911 throw you out 
the doore' 'He produced another dollar bill and was thereupon 
serve~with a scotchQ Agent D then asked the bartender, 'Are you 
sure heis·not driving?~, to which the bartender replied, 'I'm 
positivee He never d_rives when he drinks like this.' 

itThe agents further testified·· that at this ·point· they 
approached this person, seized the remaining portion of his drink, 
identified ·themselves and asked him to identify himself. An 
argument ensued and this person refused to identify himself. It 
was then necessary to call the Sea Bright Police Department, and 
Patrolman John Keenan respondedo This police officer finally 
succeeded in calming this p~rson and ascertained that his name 
was Joseph Lockwood., The officer then stated to the agents that 
he was satisfied that Lockwood was intoxicated, but he was primarily 
interested in whether or not he was· dri!ling. The bartender then 
asserted that he ascertained that Lockwood was not driving before 
he served him and further observed that, if he was driving, he 
would not have served himo 

HWilliam Ao Devine (employed as a bartender by the 
licensee) testified on his behalf as follows: He had known Lockwood 
for approximately six months and, on the night in question, .Lockwood 
entered the tavern and asked him to cash a check for him, ·which he 
did. He served him a total of three .drinks that night, and his 
observation did not indicate that Lockwood was intoxicateda He 
further testified that, when the agents asked Lockwood to identify 
himself, there was loud talking and he went ·up to determine the 
cause of this commotion4Sl He denied that there was any dis'turbance, 
but merely a loud conversation. He stated further, 'He (Lockwood) 
may have clowft.ed a little, kiddingly. But to my belief and knowledge 
he was not intoxicatedli)u 

''On cross-examination, he was asked~ 

v Q Ii Well .9 does he (Lockwood) always appear to be_ 
in toxj;ca ted? 

A. Well, to. me the man don't look like everyone 
should3 

Q~ What, is he a heavy drinker? 
Ae No, he'~ not a heavy drinkere But heVs a type 

of a man that you might think he was drinking 
and he v s not. ' 

He was 'then asked whether he knew why-Lockwood, upon emerging from 
the telephone booth, went to a seat on the opposite corner of the 
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- bar .inst~ad of resum:lng his ort1~:ihnal ·s:eat.,-~: The bartehcie~· ·.sta._ted ... 
. that he knew-.. of no reason:except that·-Lockwood might 'have f.9rgot . 
where he was . at 5 ~.- · . He· then admitted that he · s :ta ted to : the -a.g~nts· ·. · · . 

- · that.P if Lockw.ood ~didn'~ behave himself,· :tie'·).1 have t.o_'Ieave-1.-:whic:P: .. · 
was prompted· by 'the. agent's comment that· Lock.Wood was 'loaded~' · · . 
He explain.$d ·that .the.: reason. for . this. statement wa;s ·that LockW6oci'.,.. 

. was_' cl·owning:_·l:tke .-•. · · ·__ · 

. "Jo$,Sph ··Lockwood· testified_ ·he· resides in Little Silve·r·; 
New Jersey, which i-s approximately seven ,or eight. mil~s from .··the-..... · .. , 
li·censed prew,isesJI· and that night he' took a taxi _.cab···r:rom his' home ... 
and arrived at. tnese premises at. ~bout 10:30 p.m. · H,e ·Stated·. that.· 
when he entered·. the premises lf,e_· had a - check ca.shed . and' then proceeded. ' 
-to have a total of three drinks 'that .evening$ He had· had tP,ree · · 
drinks during the day prior to his arrival .at the~e . p:remise's •. · He 
stated that he had been·drinking, was under_the.inf'luenc~ of 11qu6r 
but was not dr1.;1n~. After he had consumed· abotl~ a·· ·drink-and-.a-h~:J,:t' ,.: 

' he then went ~o make a telephone ea11 ~nd,' upon emerging:' f·~om the 
·telephone booth, went to the far end or the bar to join with several 
acquaintances.. · · . · 

. · ''When ·the a.gents ap:proached .him, s·eized his. drink and . . . 
asked fdr his identification, he refused beqause they had not clearly­
·identified themselves. He continued to refuse.to show his identification 
Uritil. a police ,-_o:f''ficer arrived, -at which tim~ he compli.ed; ·On ·cross­
examination he reaffirmed his: tes.~imony to ·the effect that he· had 

'his car parked in a parking lot near· the r~ilroad station· but that 
.he had actually co_me to. these. premises .by taxi cab ·and irtte~ded to 
return to his home in that manner. ·He further· stated that he had· 
dinner in a hotel .:·in Red· Bank and arrived a·t. his home' at around _·.·."' ..... 
7:30 peme He stayed a't home for several hours, and then cam~ by· cab· 
to the tavern about ten o'clock. ' ' ' ' 

. . . . 

.. "On further cross-examination he stated that· he has a bad 
left le,g but 1 t ddes ·not restrict or impede· his walking and ori: thi's_ 
night he was walking ·1n a normal, manner. After he left the telephone 

· booth he proceeded'+to the far end of the bar. because he thoµght he 
knew s·omebody but~ as it turned. out, it •wasn't who I thought ,i:t was.' 

·He also admitted that he had discussed this matter with the bartender 
o~ a subsequent occasion before this bearing. 

. . 

"John toseph 'Keenan (a police of,ficer employed by the- -
Sea Bright Police Department) .testified that he was ·directed to 
respond to a call for assistance and obtained the cooperation 'of· 
Lockwood in identifying himself o At his request Lockwood finally 
produced his driver's license. He further testified that the agents.­
suggested that he give· Lockwood a sobriety ·test, but he felt that ' 
this was out of order because he was sattsfied that_ Lo.<Ikwood was not 
driving·~ He stated that, in his opinion, this man had been drinking 
but was not intoxicated. 

"On cross-examination he stated that he first entered the 
tavern at around 11:40 p.m.; and thereafter saw Lockwood .. wal.k across· 
the beach.about a quarter of a mile from the tavern pear closing.time· 

· ,(3 .a .m. is closing: t_ime in Sea Bright)-.· .At. tP,a:t time :tie --noticed. · · 
nothing· unusual.about this man's gait. · , · · 

-·"Andrew B. Keating testified that he is an insurance agent , · 
and al patron of the licensee, and was present on October 4 at_ the ,time 
mentioned hereinabove. He observed Lockwood seated in 'the rea·r .of- the 
bar with. two ladies and 'he joined the .party·. According to his. testimony, 
Lockwood was not glassy-eyed, was ·sobe_r, and he did not: see· him _stagg·er •. 
Lockwood was then' approached by the two ABC agents_ and ·asked t.o · · ... · 
identify himself, which he re·rused ·to do. ·He ;reµffirmed on cross­
examina tion. that, in his opinion, Lockwood wa.s .not intoxicated but 
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stated'._ .. thatl1b.e did not offer an. opinion to the agents at the time ;,of 
this incident as to whethe·r -or .not Lockwood was either ,sober or drunk. 

. HMrs" El~anor -Pace,·testifying on behalf of the licensee, 
similarly stated that· she was .. a· patron of the . licensee for several., 
years and ._was in. the' licensed premises until about 11 p.m. on that· 
evening~ She. testified further that Lockwood spoke clearly· and 

·was able to conduct a conversationc · 

0 0n cross-examination ·she insisted that she did not· se~( 
Lo~kwood 9 cloym 9· or do anything unusuale It was agreed by '· 
stipulat~on of counsel that the testimony of her husband, who 
~ccompanied her, would be substantially the same as her own testimony. 

. . · 9'"The descrj_ption of the actio~;j; demeanor and appearance: 
of .Lockwood are consistent by common exp·erience with the defini tiy,e. 
test of actual or appa.rent intoxication at the. time that the- dririks · 
were· ser.ved to him<) Locl~wood ~ s glassy eyes, his• swaying and stag-

. g·ering wa~k, hls uncertain behavion at the telephone booth, his 
clowning or. boisterous attitude at the bar, his failure and apparent 
inability· to remember where he was originally seated,. his accusation·. 
of the.bartender and, finallyj his unreasonable and unreasoning refusal 

· to . furnish· identification, which necessitated. the calling .of local -
·police assistance~ all add up to the inevitable judgment· that this 
·person was .actually or.apparently intoxicatedo It is.well-established 
that whether .a. man is sober or intoxicated is a matter. of.·c·ommon .. 
o·bservat:,ton, not requiring any. special knowledge or ·skill.a Castner · 
Vo Sliker·, 33 N.,J ~L-r) 95; McH1.ig11. V0 Borough of Hasbrouck Heights, 

. ~44 AtL, Rep.o 799a '· · '. 
, .. 

. . . . · "On the surface. there would . appear. t.o be ·a sharp conflic.t :, 
· between: the testlmony of the agents. and that··of ·the bartender·. · . , · 

However, an analysis of the bart.ender•s t.estimony·persuades me_ that\.;· 
it,-tend.s to .c9rroborate much of the Division's caseo "·It ,-seems . . .. · 
obvious to me that· the bartendervs comment that he·would not.have,· 

.served Lockwood any drinks ·if he knew that.Lockwood was driving-· .. ·, 
indicates that 1he was aware that Lockw.ood was apparently intoxicated": .. 
or .. attleast had had so much of alcoholic beverages .that he .would be .. -·. 
·incapable of driving the car.9· and his further statement that/-if" 

. Lockwood did:q. v t behave himself, he would 'throw hini. ou.t' , indicate_': ,. 
·to.·me .. that the·bart.~nder;.·~;knew that Lockwood had had._too much· to ·" ·.·· 
dr1~ke: . " . . .· 

.· . .. ·. noriicer Keenan's t~s~imony is not-convincing· and.he was 
·1ess·~·than forthright in his answers to many.of the questions pro-·: 
··pounded to him .... Yet~ even he te.stified'. that Lock.woo·d caused a 
· c'ommotion -but that he did not _feel justified in giving him a . 
·sobriety test because he wa_s not convinced that· Lockwood intended 
·.to· drive· an :mutomobile., He denied that he had stated to the agents 
'that he was .convinced that Lockwood ·was intoxieated. The ·testimony; 

· ·or the-.·other . two witnesses mus.t. be viewed in the light of their · 
:·rreq~ent pat~onage of the _licerisee ·and th~ir,ob~ious desire. to.·help 
him.,. However, their testimony.in certain important respects differs 

··_from.that.of the bartender~ Iti fact~. Mrs., Pace testified that she· 
.'noticed no clowning or unusual behavior on the par~ of Lockwood,. 
":although :the .bartender himself ·testified as to such clowning and 

· .-behavior~_. · · · 

"The cardinal issue in this case is whether or not 
Lockwood was actually or apparently intoxtcated at the time the 
drinks were served to him~ It is generally understood that one who 
is actually or apparently intoxic·a ted must be so far under. the irt-. 
fluence of liquor that his conduct and demeanor are not up to 
s.tandard and such ·co,nduct and demeanor should be reasonably 
discernible to a person of ordinary experience. St~te exrel. Gutter 
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v~ Hawley, Ohio Appa 41, N.E. 2nd 815$ 
. . 

UAfter conside.ring the. evidence herein I conclude tha·t, 
as the agents testified, Lockwood wl;ls glassy~eyed, swayed and.·. 
staggered as he walked; his speech.w~s slurred, he was bots.terous · 
and reacted in a manner. which cony:iric1.~d, the agents· that he was .. ·. . . 
either actually or apparently intoxic'~ted •. .r:, therefore; . accept the 
agents' description of Lockwood's condition a·nd ·thus. ·conclµde· that. 
he was apparently intoxicated. It ·is.sufficient ·to· show that· the 
sal.e, service or deli very was made to a pers.on apparently· in:toxica ted ,. 
without the necessity of showing that the person· was actually in­
toxicated. Re Carbone and Benedetto, Bulletin 12)6, Item 8. · 

I 

"Liquor licensees who operate their businesses by way of 
privilege, rather than as a right, are under strict obligation not 
to serve intoxicated persons. Regulations of this Division pro- · 
hibiting service to or consumption by any person 'actually or 
apparently intoxicated' were not intended to benefit.intoxicated 

_persons alone, but were intended for the protection of t~e general 
public as well~ Cf~. Rap_-ga~ort vG Nichols (Sup.Ct. 1959), 31 N.Je 
188, 205, 156 Atl& 2nd; 1. . 

· "Under all of the circumstances'herein, I am cons.trained~ 
to conclude that the Division has sustained the burden of proof of 

'licensee's guilt .by a fair preponderance of the believable evidence,, 
and it is recommended, therefore, that licensee be fowid guilty as 
charged. Re Russell', Bulletin 1357, Item 1. 

"Licensee has no prior adjudicated record. I, therefore, 
recommend that an order· be entered suspending the license for a 
period of·fifteen days, the minimum suspension for the violation set 
forth in the charge herein. Re Venuto, Bulletin 1255, Item 2. 11 

No exceptions were taken to the Hearer's Report, and I 
have been advised by telegram from the attorney for the licensee 
that he does not·intend to take exceptions to the said Report 
within the time limited by Rule 6 of State Regulation No. 16, 

Af.ter carefully considering the· facts and circumstE\nces 
herein, including the entire record, the oral argument of licensee's 

. attorney at the hearing, and the Hearer's Report, I concur in t,P.e 
·Hearer's findings and conclusions and adopt his· recommendation. 

Accordingly, it is, on this .'.3rd day·· of April·. 1962, 

" ORDERED· that Plenary Retail. Consumption. License C-4, 
issued by the Mayor and Council of the Borough. of· Sea Bright to · 
J~mes B. Sullivan, t/a Sea ~right Inn~ for premises 1030-32 Ocean 
Avenue Sea Bright be and the same is hereby suspended for fifteen 
(15) d~ys, commenclng at 2 a.m~ Thursday, April 5, 1962, and · 
terminating at 2 a.m. Friday, April 20, 1962. 

WILLIAM HOWE DAVIS 
DIRECTOR 
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.5 • DISCIPLINARY PROCEEDINGS 1't GAMBLING (HORSE RACE BETS) -
LOTTERY (NUMBERS AND HORSE RACE POOL) - . LICEmJE SUSPLNDED FOR 
25 DAYS, LESS 5 FOR PLEA~ 

In the Matter of Disciplinary 
Proceedings against 

RICHARD CALLAHAN 
t/a CALLAHAN'S 
400 Passaic Avenue 
East Newark, PO Harrison, Ne JG 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Holder of Plenary ·Retail Consumption ) 
License C-15, issued by the Borough 
Council of the Borough of East" Newa.rke ) 

Licensee, Pro see 
Edward F". Ambrose, Esq"', Appearing for the Division of Alcoholic 

Beverage Control~ 

BY THE :pIRECTOR: 

Licensee pleads l1Q!! vult to charges alleging that on 
January 27, February 10, 17, 24 and March 3j 1962, h~ permitted 
the acceptance of horse race and numbers bets and the conduct of 
.a horse race pool, in violation,:·: of Rules 6 and 7 of State 

·Regulation No., 20" ·-. • · · 

Absent prior r~cord, the license will be suspended.for 
twenty-five days, with remission of five days for. the plea 
entered, leaving a net suspension of twenty days. Cf. Re'Kelt.Y, 
Bulletin 1403, Item 5; Re Gavenas, Bulletin 1374, Item 3.f) · · 

Accordingly, it is, on this 29th day of March, 1962, 
} 

ORDERED that Plenary Retail Consumption License C-15~ 
issued. by the. Borough Council of the Borough of East Newark to .. 
Richard Callahan, t/a Callahan's, for premises 400 Passaic .Avenue,·::· 
East Newark, be and the same is hereby suspended for twenty (20). ·.· 
days, commencing at 2:00 aemo Tuesday, April 10,-1962, and ··. _ . 
terminatin~ at 2:00 a.me; Monday, April .30, 1962" · .. . · .. 

WILLIAM HOWE DAVIS 
-DIRECTOR 

60 .. STATE LICENSES ..,. NEW APPLICATIONS FILED .. 

Shore Beverage Co~··Ihco 
502·Atkins Avenue 
Neptune, New Jersey 
. Appli9ation filed May 22,. 1962 for Limited Wholesale License 
·· _fcir the ·1962-63 fiscal year. This ·licensee presently· holds 

Plenary Wholesale License W-79 for the 1961-62 fiscal yeare 

Dennis & Huppert Inc~ 
1790 Broadway . 
New York, New York 

Application filed May 23~ 1962 
for the 1962-63 fiscal yearo 

for Wine Wholesale License 

--1~~~~~~ 
William Howe Davis . ~ 

.Director 


