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Notice of Appeal 10

IN CHANCERY OF NEW JERSEY

The complainants, Conrad Muller and Anna 
Muller, hereby appeal from the final decree and 
from the whole and every part thereof made in the 
above stated cause, to the Court of Errors and Ap-

Dated, August 18th, 1919.

WELLER & LICHTENSTEIN, 
Solicitors for Complainants.

I conceive that there is a good cause for appeal 
in the above stated cause.

Between
Co n r ad  Mu ll e r  and A n n a

Na t h a n  W e iss  and Mag g ie  
We iss ,

Defendants.

Mu lle r ,
Complainants,

and On Bill, &c.
20

peals in the last resort in all causes. 30

JOHN I. WELLER, 
Of Counsel.

40



2

Petition of Appeal.

NEW JEESEY COUET OF EEEOES AND
APPEALS.

N a t h a n  W eiss  and Mag g ie  
W e is s .

Defendants-Appellees.

To the Honorable, the Court of Errors and Ap-

The petition of Conrad Muller and Anna Muller, 
the appellants in the above stated cause, shows 
that your petitioners find themselves aggrieved by 
the final decree made in the Cburt of Chancery by 

his Honor Edwin Eobert Walker, Chancellor of the 
State of New Jersey, on the 24th day of March, A. 
D., 1919, in a cause wherein the said Conrad Muller 
and Anna Muller were the complainants and Na* 

30 than Weiss and Maggie Weiss were defendants, in 
this respect, to wit: that said decree adjudges that 
the complainants’ bill of complaint be and the 
same is hereby dismissed with costs. And your 
petitioners humbly appeal from said decree of the 
Chancellor which decrees as aforesaid, on the 
ground that the same is erroneous, for that as 
appears by the proof in said cause the contract re-
ferred to in complainants’ bill should have been 
decreed to have been specifically performed, as

10
Between
Co n r ad  Mu l l e r  and A n n a

M u l l e r ,
Complainants-Appellants,

and
On Bill, etc. 
On Appeal.

20 peals, in the last resort in all causes:

40
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Answer io Petition of Appeal.

prayed for in complainants’ bill, and there was no 
proof before the court sufficient to warrant it in 
decreeing in favor of the defendant.

Your petitioners therefore pray that the said de-
cree of the said Chancellor may be, in the particu-
lars aforesaid, reversed, set aside and for nothing 
holden, and that your petitioners may have such 10 
relief in the premises as to this Honorable Court 
shall seem meet.

And your petitioners will ever pray, etc.

WELLER & LICHTENSTEIN, 
Solicitors for Appellants.

JOHN I. WELLER,
Of Counsel.

------------------ 20

Answer to Petition oi Appeal.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Co nr ad  Mu l l e r  and A n n a  

M u l l e r ,
Complainants-Appellants, 

and

N a t h a n  W ei s s , 
Defendant-Respondent.

The answer of Nathan Weiss, the above named 
defendant-respondent, to the petition of appeal of 
the above named complainants-appellants: 40

30
On Appeal 
from Chancery



4
Complaint.

This respondent j (the other defendant in Ithe 
Court of Chancery, Maggie Weiss, having died 
and any possible interest she might have had in 
the subject-matter of the action in Chancery, hav-
ing become extinguished by her death) not ac-
knowledging all or any of the matters which in 

10 the said petition of appeal are contained to be true, 
for answer thereto, nevertheless says and admits 
that a fiual decree was on March 24, 1919, made 
and entered in the Court of Chancery in the cause 
for that purpose mentioned in the said petition as 
is therein stated; but tas to the substance and form 
thereof this respondent prays to refer thereto when 
the same shall be produced, and this respondent 
is advised and believes that the said final decree is 
agreeable to equity and he prays that the same 

20 may be affirmed, with costs to be adjudged to this 
respondent.

McDERMOTT & ENRIGHT,
Solicitors for and of 

Counsel with Respondent.

IN CHANCERY OF NEW JERSEY,
To his Honor, Edwin Robert Walker,

30 CHANCELLOR OF THE STATE. OF NEW
JERSEY.

Humbly complaining showeth unto your Honor, 
your orators, CONRAD MULLER and ANNA 
MULLER, his wife, of the Town of West New 
York, in the County of Hudson and State of New 
Jersey:

1. That on the 23rd day of December, 1915, 
40 NATHAN WEISS and MAGGIE WEISS, his
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Complaint:

wife, entered into certain article of agreement with 
your orators, Conrad Muller and Anna Muller;. 
wherein and whereby the said Nathan Weiss and 
Maggie Weiss,• therein designated as the parties 
of the first part, in consideration of the sum of 
$45,000 agreed to sell and convey unto Conrad Mul-
ler and Anna Muller, therein designated as the par- 10' 
ties of the second: part, certain lands, tenements 
and hereditaments therein describe, as follows, 
viz.:

AliL those two certain lots, parcels or tracts 
of land and premises, and the buildings thereon 
erected, situate in the Town: of Union, Hudson^ 
County, N. J., and known as lot fifteen (15) in 
block ten (10) on “ Mhp A of a portion of the prop-
erty belonging to Cossett Land and Improvement 20 
Co. 1895,” and lot fourteen (14) in block ten (10) 
on Map of property belonging to Clifton Park 
¡Realty, Co., lying in the Town of Union and West 
New York, County Block No. 2445, dated Maren 
1905, “ each lot being approximately twentyrfive 
(25) feet wide in front and rear and one hundred 
( 100) feet deep on both sides, the former lot being 
conveyed to Nathan Weiss by C. S. Goldberger,
Inc., by deed, dated April 21, 1915, and recorded 
in Liber 1202 of Deeds at pages 367, etc., and the 
other lot being the lot conveyed to Nathan Weiss 
by William Peter Brewing Company by deed, dated 
April 21,1915, and recorded in Liber 1202 of Deeds 
at pages 369,” etc., a copy of which agreement is 
hereto annexed and marked schedule “A.”

2. In and by said agreement the said Nathan 
Weiss and Maggie Weiss, his wife, were to convey 
unto your orators, the said Conrad Muller and
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Complaint.

Anna Muller, his wife, the lands and premises here-
inabove described, subject, however, to a mortgage 
of $25,000 held by the New Jersey Title Guaranty 
and Trust Company, a corporation of the 'State of 
New Jeresy; and the said Conrad Muller and Anna 
Muller were to convey untoi the said Nathan Weiss 

10 and Maggie Weiss the lands and premises secondly 
described in said agreement so made on the 23rd 
day of December, 1915, which are described as fol-
lows, viz.:

ALL those four certain lots or tracts of land 
and premises, situate in the Township of WTeehaw- 
ken, N. J., which on a “ Map of property belonging 
to John G. Gerber, in the Township of Weehaw- 
ken, Hudson County, N. J., County Block 2175” 

20 and filed on the 15th or 16th day of February, 
1904, in the Hudson County Register’s Office, are 
known and designated as lots numbered fifty-two 
(52), fifty-three (53), fifty-four (54) and fifty-five 
(55), each being approximately twenty-five (25) 
feet wide in front and rear and about one hundred 
(100) feet deep, except the corner lot, the afore-
said lots being on Park Ave., being part of the same 
premises conveyed to Cbnrad Muller and him and 
his wife Anna, by two deeds from John G. Gerber, 

30 et ux., one dated June 1, 1906, and recorded in 
Liber 940 at page 537 and deed dated April 23, 
1907, and recorded in Liber 983 at pages 1069,” 
etc., for the sum of $15,000, subject to a mortgage 
of $2,500 held by Albert Scherdecker, and to pay 
the said parties of the first part $7,500 as follows, 
viz.: $1,000 in cash on the delivery of the respec-
tive deeds of the parties to each other at the pass-
ing of the titles and $6,500 by giving back a proper 
bond and mortgage to the parties of the first part

40
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Complaint.

on said lands and premises so agreed to be con-
veyed to them with interest at the rate of six per 
cent. (6% ) per annum, for three years, with a 
clause and covenant to pay off on the principal 
sum of $6,500, $200 and interest every three 
months, and with a privilege to pay more at the 
option of said parties of the second part; that by 
and under said articles of agreement the titles to 
the respective premises hereinabove described were 
to be delivered and exchanged on or before the 
31st day of January, 1916, at ten o’clock in the 
forenoon at the office of Isador Haber, Esq., at 
No. 358 Central Avenue, Jersey City, N. J.

3. That on the said 31st day of January, 1916, 
the passing of said titles was regularly adjourned 
by consent of the parties to said agreement from 
said 31st day of January, 1916, to the 1st day of 
February, 1916; that on said 1st day of February, 
1916, Nathan Weiss, one of the parties of the first 
part, and Philip Dippel of the firm of Dippel & 
Davis, the solicitors of said Nathan Weiss, and 
your orators, Conrad Muller and Anna Muller, ap-
peared at the office of Isiador Haber at No. 358 
Central Avenue, in the City of Jersey City; that 
the said Conrad Muller and Anna Muller, parties 
of the second part to said agreement, were pre-
pared to tender a full covenant warranty deed for 
the property secondly hereinabove described, made 
by the parties of the second part, Conrad Muller 
and Anna. Muller, his wife, to the parties of the 
first part, Nathan Weiss and Maggie Weiss, and 
were also prepared to give them back on the prop-
erty to be conveyed to them, a mortgage in the 
sum of $6,500 beairing interest at the rate of six 
per cent. (6% ) per annum, and to pay them $1,-

10

20

30

40
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Complaint.

000 according to the tenor and effect, the true in-
tent and meaning of said agreement, but the said 
Nathan Weiss and Maggie Weiss refused to take 
title to the property secondly above described to 
be transferred;to them and gave as a reason there-
for that the deed to your orators from John G,

10 Gerber contained restrictive covenants,. although 
the contract so made was “ subject to all restric-
tions of record in the chain of? title” and your 
orators thereafter actually made the tender herein-
above set: forth, but the said Nathan Weiss and 
Maggie Weiss refuse to accept said title of said 
parties of the second part to said agreement of the 
land herein secondly above described, although 
your orators procured a deed from said John G. 
Gerber releasing the said lands and premises from

20 said restrictions-, and although the said John G. 
Gerber was the only person that could be bound 
by them ; that the said Nathan Weiss and Anna 
Weiss are noAV in possession of said lands and 
premises herein firstly above described and refuse 
to allow your orators to take possession thereof.

4i That your orators have the money and said 
lands herein secondly described, and hereby tender 
themselves ready and willing to pay the balance of

30 said purchase price, namely, $1,000, to deliver a 
deed of conveyance for the lands and premises 
secondly, above described, which deed has already 
been, executed, and also to execute and deliver a 
mortgage for $6,500 on the lands herein firstly 
above-described when the same are conveyed by the 
defendants, Nathan Weiss and Maggie Weiss, to 
your orator; that the said Nathan Weiss and Mag-
gie Weiss in equity and good conscience hold the 
said lands and premises firstly above described sub-

40
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Complaint.

ject to the rights, equities and interest in said 
lands of your orators, and subject to the said con-
tract of sale and to the right of your orators to 
have the same enforced in equity, and as trustees 
thereof.

5. That your orators have' requested the said 10 
Nathan Weiss and Maggie Weiss to give them a 
deed for said lands and premises in accordance 
with such contract, hut that the same has been 
refused»

The complainants are without adequate remedy 
in the courts of law, and therefore pray:

1. That Nathan Weiss and Maggie Weiss, who 
are the defendants to this suit, may answer tips 
bill of complaint, without oa,th, and each state- 20 
men therein made.

2. That an account may be taken of the rents, 
issues and profits of the said lands and premises 
since said first day of February, 1916, and that the 
same may be paid to the complainants.

3. That a Receiver may be appointed to receive
the rents, issues and profits of the said lands and 
premises herein first above described. cm

4. That the said Nathan Weiss and Maggie 
Weiss may be ordered and decreed to convey unto 
your orators, Conrad Muller and Anna Muller, all 
of the lands and real estate herein firstly above de-
scribed upon your orators executing a deed of con-
veyance with full covenants of warranty to the 
said Nathan Weiss and Maggie Weiss of the lands 
herein secondly above described, subject to said 
mortgage for $2,500 and the restrictions contained ^
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Schedule “ A” —Annexed to Complaint.

in former grants of said property, and paying the 
sum of $1,000 in cash, and executing a mortgage 
hack to them on the lands and premises herein 
firstly above described in the sum of $6,500 when 
the same shall have been conveyed to them, accord-
ing to the terms and conditions of said contract

10
5. That a writ of subpoena may issue command-

ing the said defendants to answer this bill of com-
plaint and to abide by such decree as the Court 
may make in the premises.

WELLER & LICHTENSTEIN, 
Solicitors for Complainants.

20
Schedule “A.”

ARTICLES OF AGREEMENT

made this 23rd day of December, nineteen hundred 
and fifteen, BETWEEN Nathan Weiss and Maggie 
Weiss, husband and wife, of the Town of West New 
York, New Jersey, parties of the first part, and 
Conrad Muller and Anna Muller, husband and wife, 
of the same place, parties of the second part :

WITNESSETH, as follows: The parties of the 
first part, in consideration of One Dollar, paid by 
the parties of the second part, the receipt of which 
by the parties of the first part is hereby acknowl- 
edged, and also in consideration of the convevance 
by the parties of the second part of the real prop- 
^rty hereinafter mentioned, hereby agree to grant 
and convey to the parties of the second part, at a 
valuation for the purpose of this contract of Forty- 

^0 five thousand ($45,000) Dollars,

i
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All those two certain lots, parcels or tracts of 
land and premises and the buildings thereon 
erected, situate in the Town of Union, Hudson 
County, N. J., and known as lot fifteen (15) in 
block ten (10) on “Map A of a portion of the prop-
erty belonging to Cossett Land and Improvement 
Co., 1895,” and lot fourteen (14) in block ten (10) 
on “Map of property belonging to Clifton Park 
Realty Co., lying in the Town of Union and West 
New York, County Block No. 2445, dated March, 
1905,” each lot being approximately twenty-five 
(25) feet wide in front and rear and one hundred 
(100) feet deep on both sides, the former lot being 
conveyed to Nathan Weiss by C. S. Goldberger, 
Inc., by deed dated April 21, 1915, and recorded in 
Liber 1202 of Deeds at pages 367, etc., and the 
other lot being the lot conveyed to Nathan Weiss 
by William Peter Brewing Company by deed dated 
April 21, 1915, and recorded in Liber 1202 of Deeds 
at pages 369, etc.

AND the parties of the second part, in considera-
tion of One Dollar paid by the parties of the first 
part, the receipt of which by the parties of the sec-
ond part is hereby acknowledged, and also in con-
sideration of the conveyance by the parties of the 
first part of the real property hereinbefore men-
tioned, agrees to grant and convey to the parties of 
the first part, at a valuation for the purposes of 
this contract of Fifteen thousand ($15,000.00/100) 
Dollars,

ALL those four certain lots or tracts of land and 
premises, situate in the Township of Weehawken, 
N. J., which on a “ Map of property belonging to 
John G. Gerber, in the Township of Weehawken, 
Hudson County, N. J., County Block 2175,” and 
filed on the 15th or 16th day of February, 1904, in 
the Hudson County Register’s Office, are known

10

20

30

40
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Schedule “ A” —Annexed to Complaint.

and designated as lots numbered fifty-two (52), 
fifty-three (53), fifty-four (54) and fifty-five (55), 
each being approximately twenty-five (25) feet 
wide in front and rear and about one hundred (100) 
feet deep, except the corner lot, the aforesaid lots 
being on Park Ave., being part of the same premises 

10 conveyed to Conrad Muller and him and his wife 
Anna, by two deeds from John G. Gerber, et ux., 
one dated June 1, 1906, and recorded in Liber 940 
at page 537, and deed dated April 23, 1907, and 
recorded in Liber 983 at pages 1069, etc.”

Said premises which are to be conveyed by the 
parties of the first part are to be conveyed subject 
to the following incumbrances :

A  mortgage in the sum of Twenty-five thousand 
($25,000) Dollars held by the Title Guaranty & 

20 Trust Co. All restrictions of record in the chain 
of title.

Said premises which are to be conveyed by the 
parties of the second part are to be conveyed sub-
ject to the following incumbrances:

A mortgage in the sum of Two thousand five hun-
dred ($2,500) Dollars held by Albert Scherdecker. 

All restrictions and covenants of record.
The difference between the values of the respec-

tive premises over and above incumbrances shall be 
30 deemed for the purposes of this contract to be Seven 

thousand five hundred ($7,500) in favor of the par-
ties of the first part, and the said parties of the 
second part agree to pay the same as follows:

One thousand Dollars ($1,000) in cash on the 
delivery of the respective deeds and the passing of 
title.

Six thousand five hundred ($6,500) Dollars by 
giving a proper bond and mortgage to the parties 
of the first part with interest at six (6% ) per cent.

‘10
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Schedule “ A”—-Annexed to Complaint.

for three years with a clause and covenant to pay 
off of the principal the sum of Two hundred ($200) 
Dollars and interest every three (3) months and a 
privilege to pay more.

The parties of the second part hereby agree to 
pay Hill Haber a commission of two (2%) per cent, 
of the sum he receives for his property at the date 10 
set for the passing of title.

Each of the parties to these presents hereby 
agrees to convey the property above described, as 
sold by that party, free from all incumbrances, 
except as above specified, and to execute, acknowl-
edge and deliver, or cause to be executed, acknowl-
edged and delivered to the other party, or to the 
assigns of the other party, (the deed to be drawn in 
each case at the cost of the vendor), a property war-
ranty deed containing full covenants, duly executed 20 
and acknowledged to convey and assure to the gran-
tees an absolute fee of said premises.

Said deeds shall be delivered and exchanged on 
or before the 21st day of January, 1916, at 10 
o’clock A. M., at the office of Isador Haber, No. 358 
Central Ave., Jersey City, N. J.

Each of the parties hereto assumes the risk of 
loss or damages by fire prior to the completion of 
this contract on the premises owned by them re-
spectively. The rents of the said premises, insur- 30 
ance premiums and interest on mortgage, if any, 
shall be adjusted, apportioned and allowed up to 
the day of taking title.

If there be water meters on the premises, the 
respective sellers shall furnish readings to dates 
hot more than thirty days prior to the time herein 
set for closing title and the unfixed meter charges 
for the intervening time shall be apportioned on the 
basis of such last readings.
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All personal property appurtenant to or used lib 
the operation of said premises is represented to be 
owned by the respective sellers and is included in 
this exchange. a

This contract covers all right, title and interest 
of the respective sellors, of, in and to any lands 

<10 • lying in the bed of any Street, road or avenue 
opened of proposed, in front of or adjoiniing the 
premises to be conveyed to the centre line thereof, 
or all right, title and "interest of the respective sel-
lers in and to any awards made or to be made in 
lieu thereof, and the sellers will execute and deliver 
to the purchasers, on closing of title or thereafter^ 
on demand, all proper instruments for the convey-
ance of such title and the assignment and collection 
of suqh awards.. *

20
AND IT IS UNDERSTOOD that the stipulations 

aforesaid are to apply to and bind the heirs, execu* 
tors, administrators and assigns of the respective 

* parties.

IN WITNESS WHEREOF, the parties to these 
presents, have hereunto set their hands and seals 
the day and year first above written.

Witness
. Isad o r  Ha b er .

NATHAN WEISS (Seal) 
MAGGIE WEISS ( Seal) 
CONRAD MULLER (L. S.) 
ANNA MULLER (L. S.)

40
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State of New Jersey, 
County of Hudson,

BE IT REMEMBERED that on this 23rd day of 
December, in tile year one thousand nine hundred 
and fifteen, before me ,the subscriber, an attorney- 
at-law of New Jersey, personally appeared Nathan -j jq 
W eiss, Maggie Weiss, Conrad Muller and Anna 
Muller, who i  am satisified are the persons mention-
ed in the within instrument, to whom I first made 
known the contents thereof, and thereupon they 
acknowledged that they signed, sealed and delivered 
the same as their voluntary act and deed, for the 
uses and purposes therein expressed; and the said 
Maggie Weiss and Anna Muller being by me pri-
vately examined, separate and apart from their 
said husbands, further acknowledged that they 20 
signed, sealed and delivered the same as their vol-
untary act and deed, FREELY without fear, threats 
or compulsion of their said husbands.

ISADOR HABER, 
Attorney at Law of the 

State of New Jersey.

30

<
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Answer and Counterclaim.

IN CHANCERY OF NEW JERSEY.

Between: V
Co n r a d  Mu l d e r  and A n n a  J 

Mu l l e r , I
Complainants, I

and ) On Bill, etc.

Na t h a n  W e is s  and Ma g g ie  l 
W e is s , 1

Defendants. I

The answer of the defendants Nathan Weiss and 
Maggie Weiss, his wife, and the counterclaim of 

20 said defendants against the complainants Conrad 
Muller and Anna Muller, his wife.

These defendants Nathan Weiss and Maggie 
Weiss, his wife, answering the bill of complainant 
say that:

1. They admit that they signed articles of agree- 
ment bearing date December 23, 1915, of the gen-
eral purport set forth in paragraph one and two of 
the bill of complaint and in Schedule A attached 

30 to said bill, but for certainty these defendants call 
on said complainants to produce and prove the 
original articles of agreement referred to in said 
bill: These defendants deny that part of para-
graph two which states that the sum of $6,500 to 
be paid to these defendants was to be paid by giving 
back a proper bond and mortgage to these defend-
ants on said lands and premises agreed to be con-
veyed to the complainants, and state the fact to 
be that in said articles of agreement the sum of

40



17
Answer and Counterclaim.

$7,500 to be paid to these defendants is provided 
to be paid as follows: “ One thousand ($1,000)
Dollars in cash on the delivery of the respective 
deeds and passing of title; sixty-five hundred 
($6,500) Dollars by giving a proper bond and 
mortgage to the parties of the first part (these 
defendants) with interest at six (6% ) per cent. 10 
for three years with a clause and covenant to pay 
off of the principal the sum of Two hundred 
($200) Dollars and interest every three (3) 
months and a privilege to pay more.”

2. These defendants admit that on January 31,
1916, the passing of title referred to in paragraph 
three of complainants’ bill was adjourned by con-
sent to February 1, 1916, and further admit that 
these defendants are now in possession of the lands 20 
and premises firstly described in the bill of com-
plaint and refuse to allow complainants to take 
possession thereof as alleged in said paragraph 
three. They admit that they refused to take title
to the property secondly described in the bill of 
complaint because of the restricted covenants con-
tained in the deeds made by John G. Gerber and 
wife to the complainant as well, as for other rea-
sons: Aside from the matters above admitted,
these defendants deny the allegations of said par- 30 
agraph three.

3. These defendants have no knowledge or in-
formation sufficient to form a belief as to the state-
ments in paragraph four of complainants’ bill re-
citing that complainants have the money and lands 
therein secondly described and tender themselves 
ready and willing to pay the balance of the pur-
chase price, namely: $1,000 to deliver deed of con-

40
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Answer and Counterclaim.

"veyance for the lands and premises rfon d ly  de-
scribed in said bill and to execute and deliver a 
mortgage for $6,500 on lands firstly described in 
said bill and call upon complainants to make such 
proof thereof as they may be advised: These de-
fendants deny the other statements and allegations

10 of said paragraph four.

4. Paragraph five is denied.

5. These defendants further answering say that 
they are unable to perform the articles of agree-
ment dated December 23, 1915, for the reason that 
the two lots fourteen and fifteen firstly described 
in said bill of complaint as one hundred feet deep 
are in fact only ninety-five feet deep, but these de-

20 fendants state that the fact that said lots were 
only ninety-five feet deep was well known to the 
complainants; that said lots were described in the 
deeds which were in the hands of the scrivener 
when said articles were drawn as being ninety- 
five feet deep but through a mistake of said 
scrivener were described as one hundred feet.

6. These defendants further answering say that 
prior to the signing of said articles of agreement

30 defendant Nathan Weiss inquired of the com-
plainant Conrad Muller as to the restrictions 
against the lands which the said Conrad Muller 
and his wife were to convey to these defendants 
and was falsely told by said Conrad Muller that 
there were no restrictions against said premises 
except that a saloon could not be conducted there-
on, where as in point of fact the deed' made by 
John G. Gerber and wife, to Conrad Muller for 
lots fifty-two and fifty three contains numerous re-

40
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strictions as to the character of buildings to be 
placed on said premises, and the deed made by 
John a . Gerber to Anna Muller conveying lots 
fifty-four and fifty-five contains a restrictive coven-
ant in which the grantee covenants to use said 
premises for dwelling and store purposes for the 
sale of merchandise generally, but not for manu- 10 
facturing purposes, for the precise language of 
the covenants and restrictions in said deeds these 
defendants refer to the original deeds or the record 
thereof.

7. Numerous other deeds made by the said John 
G. Gerber and wife, the purchaser of lots on Sixth 
Street adjoining and near the premises agreed to 
be conveyed to these defendants by the complain-
ants, contain identical or similar covenants to 20 
those contained in the deed made by the said John
G. Gerber and wife to Conrad Muller above re-
ferred to.

8. These defendants further answering say that 
upon inquiry made by this defendant, Nathan 
Weiss, the said Conrad Muller falsely informed 
him that lots fifty-three, fifty-four and fifty-five, 
three of the lots secondly described in the bill of 
complaint, which were agreed to be conveyed by 30 
said complainants to these defendants were twenty- 
five feet wide in front and rear and one hundred 
feet deep, whereas in point of fact said lots were
of much less depth than one hundred feet.

9. By reason of the premises above set forth the 
title to the lots agreed to be conveyed to these de-
fendants is not marketable, and these defendants 
whose purpose in securing said lots was to erect a
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large apartment house thereon are unable to em-
ploy said premises for that purpose without being 
subjected to litigation by reason of said restrictive 
covenants. These defendants would not have en-
tered into the said contract except for the false 
representation made to them as to the restrictions 

10 on said premises and the size of said lots.

10. These defendants submit that they should 
not be required to perform said agreement as 
written and should not be required to take title 
to said four lots in view of the facts hereinabove 
set forth, and should not be required to convey 
their propertty to the complainants, and that they 
should be hence dismissed with their reasonable 
costs and charges in this behalf most wrongfully 

20 sustained.

By way of counterclaim against the complain- 
ants these defendants say that:

1. In the month of December, 1915, negotiations 
were opened by this defendant Nathan Weiss with 
the complainant Conrad Muller for the exchange 
of an apartment house owned by this defendant in 
the Town of Union, Hudson County, N. J., on lots 

30 known as fourteen and fifteen referred to, but not 
correctly described in paragraph one of the bill 
of complaint for four lots located on the southerly 
comer of Sixth Street and Bulls Ferry Road, in 
the Township of Weehawken, Hudson County, N. 
J. Said four lots are vacant and it was the in-
tention of these defendants on acquiring same to 
erect thereon a large apartment house: This pur-
pose was well known to the complainants and dur-
ing the negotiations for the exchange, the com- 

40
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plainant Conrad Muller exhibited to this defend* 
ant Nathan Weiss a blue print of a large apart* 
ment house, which he said he had at one time in* 
tended to build on said lots.

2. On or about December 23, 1915, this defend* 
ant Nathan Weiss met complainants and fixed the 10 
prices at which the several properties were to be 
considered in making the exchange : Shortly there* 
after the preparation of the written articles of 
agreement was begun by one Isador Haber, the son 
of Hill Haber, the agent, to whom the complain-
ants agreed to pay a commission in said articles 
of agreement. At the time these articles of agree* 
ment were being prepared, these defendants had 
no opportunity to inspect the deeds under which 
the complainants acquired the said four lots or 20 
the map of said premises, and were not familiar 
"with the covenants or restrictions in said deeds or 
the actual dimensions of said four lots as laid down 
on said map. This defendant Nathan Weiss on 
learning that it was proposed to convey said four 
lots subject to all restrictions and covenants of 
record inquired of said complainant Conrad Mul-
ler what restrictions were on said property, and 
was told by said Muller that there were no re* 
strictions except that a saloon could not be con* 30 
ducted thereon, which said statement by said Con* 
rad Muller was false in fact and was known by 
him to be false and was made to this defendant 
Nathan Weiss to induce him to sign the said ar* 
tides of agreement in which said four lots were 
to be conveyed subject to all restrictions and 
covenants of record: These defendants were at
that time wholly ignorant as to the restrictions or 
restrictive covenants affecting said premises, and

40
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would not have signed said agreement except for 
tlie false statements made by the said complainant 
Conrad Muller.

3. At or about the time of the preparation of 
said articles of agreement this defendant Nathan

20 Weiss, who was then ignorant as to the exact size 
of the said four lots inquired of the complainant 
Conrad Muller as to the size of said lots and was 
informed that the corner lot was thirty feet wide 
and ninety-five feet deep and the other three lots 
^ ere each twenty-five feet wide and one hundred 
feet deep, which said statement by said complain-
ant Conrad Muller was false in fact and was known 
by him to be false, and was made for the purpose of 
inducing these defendants to sign the said articles

20 of agreement and to take title to said four lots 
three of which represented by said complainant as 
being one hundred feet deep were in fact of much 
less depth than one hundred feet.

4. At or about the time when the said articles 
of agreement were being prepared, this defendant 
Nathan Weiss inquired of the said Conrad Muller 
what it would cost to excavate the said four lots 
and was told by said Muller that he had an estimate

30 ° f $1500 for making such excavation. These de-
fendants have since ascertained that the cost of ex-
cavating said lots will amount to $4000 or there-
abouts, and change that the said complainant Con-
rad Muller well knew that the cost of excavation 
would exceed the sum of $1500, and that he made 
the statement indicating that the excavation could 
be made for $1500 in order to deceive these de-
fendants, and to induce them to sign the said 
articles of agreement and take title to said lots.

40
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5. After these defendants had been induced to 
sign the said articles of agreement they discovered 
that three of the four lots agreed to be conveyed 
by the complainants, namely: - Lots fifty-three, 
fifty-four and fifty-five were of much less depth 
than one hundred feet; and discovered also that it 
would cost $4000 or thereabouts to excavate the 10 
said lots, and further discovered on a search be-
ing made against the said four lots that in the deed 
made by John G. Gerber to the complainant Anna 
Muller conveying lots fifty-four and fifty-five the 
grantee covenanted that she would use said premi-
ses for dwelling and store purposes for the sale of 
merchandise generally, but not for manufacturing 
purposes, and that such covenants should run with 
the land until May 1, 1920. These defendants fur-
ther discovered that in the deed made by John G. 20 
Gerber and wife, to Conrad. Muller conveying lots 
numbers fifty-two, fifty-three and fifty-six, the 
party of the second part entered into the following 
covenant, to wit:

“And the said party of the second part for 
himself, his heirs, and assigns does hereby 
covenant and agree to and with the said John
G. Gerber his heirs, executors, administrators 
and assigns as follows: That the party of the 30 
second part, his heirs and assigns shall not 
at any time hereafter erect or cause, procure, 
permit or suffer to be erected upon the hereby 
granted premises or any part thereof except as 
hereinafter provided any building other than 
a dwelling house to cost not less than $4000.00 
and which is to be at least 2 stories with attic 
in height and is to be arranged for not more 
than 2 families or which may be constructed

40
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of brick and arranged in apartments and is 
then to be not loss than 3 stories in height and 
to be arranged for not more than 3 families 
and if of brick and arranged in apartments 
shall be constructed with frontal dressed brick 
on the side of the building facing the street 

10 upon which the above described premises front, 
nor place, or cause, procure permit or suffer 
to be placed the front or exterior line of any 
part of said building so( erected nearer than 
10 feet to the line of the street in front of the 
above described premises and that, the party 
of the second part, his heirs or assigns will at 
the time of the erection of any such building 
connect or cause the same to be connected with 
the sewer built in the street in front of the 

20 premises above described and that the said 
party of the second part, his heirs and as-
signs will not at any time hereafter erect or 
cause, procure, permit or suffer to be erected 
upon the rear of the lot or lots hereby con-
veyed or any of them any building to be used 
or occupied or for the purpose of being used 
or occupied as a dwelling house or habitation 
or any other building or buildings whatsoever 
except only that a private stable, barn or shed 

30 to be used in connection with the dwelling house
upon said premises may be erected upon the 
rear end of the lot or lots hereby conveyed, 
nor at any time hereafter erect or cause, pro-
cure, permit or suffer to be erected on the 
premises hereby conveyed or any part of them 
any building or buildings to be used or oc-
cupied or for the purpose of being used or oc-
cupied for any purpose other than residential 
purposes nor at any time use or employ or
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cause, procure, permit or suffer to be used or 
employed by his heirs or grantees, lessees or 
tenants of said premises or any part thereof 
or by any other person holding possession of 
said premises or any part thereof under his 
title any building erected or which may at any 
time hereafter be erected upon said premises 10 
or any part thereof for any purpose other than 
residential purposes, provided, however, that 
nothing herein contained shall prevent the said 
John G. Gerber, his heirs, executors, adminis-
trators or assigns from selling the lots as laid 
out on the map above referred to fronting on 
Bulls Ferry Road, free and clear of the above 
restrictions for store purposes for the sale of 
Merchandise, generally but not for Manufac-
turing purposes. This covenant shall run with 20 
the land until May 1st, 1920.’’

6. These defendants discovered also that the 
covenant last above recited had been inserted by the 
said John G. Gerber in many of the deeds made by 
him to various purchasers for other lots owned by 
him, laid out on a map made for and filed by him, 
being the same map on which the four lots above 
referred to are laid out and numbered fifty-two, 
fifty-three, fifty-four and fifty-five; that the ex- 30 
istence of such covenants in the deeds to the com-
plainants and to the other purchasers of lots on 
said tract laid out on said map was wholly un-
known to these defendants, and had it been known, 
they would not have considered an exchange for 
said four lots, nor would they have signed the said 
articles of agreement, which were actually signed 
by them on the strength of the false representa-

40
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tions made to them by the said complainant Con-
rad Muller.

These defendants therefore pray:

1. That said complainants may answer this 
counterclaim without oath and each statement 
therein make.

2. That a decree may be made to annul, set aside 
and avoid the said articles of agreement and de-
clare the same of no force or effect whatsoever in 
law or in equity.

3. That a decree may be made declaring that 
these defendants are not bound to perform said 
agreement or to take title to said four lots agreed 
to be conveyed to them by said complainants.

4. That said complainants may be decreed to pay 
to these defendants all damages sustained by them 
arising out of the said false and fraudulent rep-
resentations so made by said complainants or one 
of them as above set forth.

MCDERMOTT & ENRIGHT, 
Solicitors of Defendants.
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Replication and Answer to Counter-
claim.

IN CHANCERY OF NEW JERSEY. 

Between:

Na t h a n  W eiss  and Maggie  
W eis s , his wife,

Defendants.

Complainants, Conrad Muller and Anna Muller, 
his wife, join issue on the answer of the defendants, 20 
Nathan Weiss and Maggie Weiss, his wife, and in 
answer to the counterclaim of the defendants to the 
bill of complaint filed herein, say that:

1. Complainants admit that in the month of 
December, 1915, negotiations were opened by the 
defendant, Nathan Weiss, with Conrad Muller, for 
the exchange of an apartment house as set forth 
in the bill of complaint herein, for four lots on the 
southerly corner of Sixth Street and Bulls Ferry 
Road in the Township of Weehawken, Hudson 30 
County, New Jersey. They also admit that said 
four lots were vacant, but they have no knowledge 
as to the intention of the said Nathan Weiss and 
leave him to prove the same as he may see fit. Com-
plainants deny that during the negotiations afore-
said the complainant, Conrad Muller, exhibited to 
the defendant, Nathan Weiss, a blue-print as set 
forth in said counterclaim.

Co n r ad  Mu l l e r  and A n n a  
Mu l l e r , his wife,

Complainants,
and On Bill, &c.

10

40
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2. They admit that on or about December 23, 
1915, the defendant, Nathan Weiss, and the com-
plainants fixed the price at which the several prop-
erties were to be delivered when making the ex-
change and that shortly thereafter written articles 
of agreement were prepared by one Isador Haber, 

10 «on of Hill Haber, the agent to whom the com-
plainants agreed to pay a commission in said ar-
ticles of agreement. They deny, however, that at 
the time these articles of agreement were being pre-
pared the defendants had had no opportunity to 
inspect the deeds under which the complainant« 
acquired the said four lots on the map of the 
premises; they further deny that the defendants 
were not familiar with the covenants or restric- 
tions in said deed, or the actual dimensions of said 

20 four lots as laid dowfi on said map; they admit 
that Nathan Weiss inquired of the complainant, 
Conrad Muller, what restrictions were on said prop-
erty but deny that the defendant was told by the 
said Conrad Muller there were Ho restrictions ex-
cept that saloon could not he conducted thereon, 
which said statement by the said Conrad Muller was 
false in fact and was known to him to be false and 
was made to the said defendant, Nathan Weiss, to 
induce him to sign said articles of agreement in 
which said four lots were to be conveyed subject 
to all restrictions and covenants of records, but say 
that when he asked the said Conrad Muller what 
restrictions were on the lots he told him he did not 
know—'that he had been told that saloons were not 
allowed on said lands, but that he did not know 
just what the restrictions were, and therefore the 
scrivener inserted in the articles of agreement “ sub- 
ject to all restrictions.”  These complainants fur-
ther deny that the defendants were at that time40
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wholly ignorant as to the restrictions! or restric-
tive covenants affecting said premises and would 
not have signed said agreement except for the al-
leged false statement made by the complainant, 
Conrad Muller.

3. These defendants admit that at the time of ^0 
the preparation of said articles of agreement the 
said defendant, Nathan Weiss, inquired of the 
complainant, Conrad Muller as to the size of said 
lots but deny that he was informed by said Conrad 
Muller that the corner lot was 30 feet wide and
100 feet deep; they further deny that any state-
ment was made by the said Conrad Muller that 
Was false in fact and that any statement was made 
by him for the purpose of inducing said defendants 
to sign said articles of agreement and take title to 20 
said four lots; they further deny that any of said 
three lots were represented by the complainant as 
being 100 feet deep, but admit that said three lots 
were less than 100 feet deep. They say, however, 
that when the said defendant, Nathan Weiss, asked 
the complainant, Conrad Muller, how deep said 
lots were he told him that he did not know what 
the exact dimensions were; that they may be 90 
feet deep, 93 feet deep, 95 feet deep or even 100 
feet deep, but he said that he did know that the 30 
corner lot was more than 25 feet wide.

4. Complanants admit that at about the time 
When said articles of agreement were to be pre-
pared the defendant, Nathan Weiss, inquired of the 
complainant, Conrad Muller, what it would cost to 
excavate the said four lots, but deny that he was 
told by him that he had an estimate for making 
such excavation, and say that he did tell him that

40
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lie had been told about six years ago that it would 
cost about $2,000 to have the same excavated. These 
complainants say that they have no Knowledge of 
what the defendants have since ascertained; but 
deny that Conrad Muller well knew that the cost 
of the excavation would exceed the sum of $1500 

10 or that he made the statement indicating that the 
excavation could be made for $1500 in order to de-
ceive the defendants and to induce them to sign 
said articles of agreement and take title to said 
lots.

5. These complainants further answering deny 
that the defendants were induced to sign the ar-
ticles of agreement; they also deny that the defend-
ants after the signing of the articles of agree- 

20 nient discovered that three of the four lots agreed 
to be conveyed by the complainants, namely, lots 
53, 54 and 55 were of much less depth than 100 
feet, and say that while the complainants did not 
know the exact dimensions of said lots the de-
fendant, Nathan Weiss, had measured said lots 
just previous to that time and knew their correct 
dimensions; these complainants do not know what 
the defendants discovered about what it would cost 
to excavate the said lots and deny that they ais- 

30 covered on a serch being made against said four 
lots that in the deed made by John G. Gerber to 
the complainant, Anna Muller, conveying lots 54 
and 55, the grantee covenanted that she would use 
said premises for dwelling and store purposes for 
the sale of merchandise generally, but Wot for 
manufacturing purposes; these complainants admit, 
however, that there were restrictive covenants in 
the deed to the said Anna Muller against using said 
premises to build anything excepting dwelling

40
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houses, but they say that said covenants were put 
into said deed by mistake and that afterwards the 
said John G. Gerber (widower) executed to the 
said Anna Muller a deed releasing unto the said 
Anna Muller, her heirs and assigns forever, the re-
strictive covenants contained in the former deed 
from him to her. These complainants further admit. 10 
thatin the deed made by John G. Gerber and wife to 
Conrad Muller conveying lots Nos. 52, 53 and 56 
the restrictive covenants set forth in the counter-
claim of the defendants were contained.

6. These complainants have no knowledge as to 
what the defendants discovered about other deeds 
made by John G. Gerber to various purchasers on 
said map, but deny that the existence of such coven-
ants in the deeds to the complainants and other 20 
purchasers of lots in said tracts of land was wholly 
unknown to the defendants; they also deny that 
had they been known to the defendants they would
not have considered an exchange for said four lots 
nor signed said articles of agreement; they also 
deny that said articles of agreement were actually 
signed by said defendants on the strength of any 
false representation made to them by the com-
plainant, Conrad Muller.

30
7. These complainants further answering say 

that by said articles of agreement the complain-
ants agreed to convey said four lots subject to all 
restrictive covenants; they also say that none of 
the lots fronting on Bulls Perry Road with the 
exception of lots 52 and 53 contained restrictive 
covenants and that these covenants were placed in 
said deed conveying lots Nos. 52 and 53 by mistake 
of the person who drew the deed.

40
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8. These complainants further answering say 
that the restrictions on the lands and premises 
embraced in said map were not intended to apply 
to Bulls Ferry Boad; that said restrictions! were 
not uniform on all the lots on said map and that 
by the making and filing of said map no neighbor* 

10 hood settlement was ever intended.
These complainants therefore pray that the 

counterclaim to the bill of complaint should be 
dismissed with their reasonable costs and charges 
in this behalf most Wrongfully Sustained.

This cause coming on to be heard in the presence 
of Weller & Lichtenstein, solicitors of complainants, 
and McDermott & Enright, solicitors of the defend-
ants, and the pleadings having been read and the

having been heard end considered, and this Court 
having duly considered the said pleadings, proofs 
and arguments, and it appearing to the Court that

W e l l e r  & l i c h t e n s t e i n ,
Solicitors for Complainants*

20
ÌN CHANCERY OF NEW JERSEY*

30

Between :
Co n r ad  Mulle r  et ux.,

Complainants,
and

Na t h a n  W e iss  et ux.,
Defendants.

On Bill, &c., 
Final Decree,

proofs and arguments of the respective counsel

•10
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the complainants are not entitled to the relief 
sought and prayed for by them in their bill of 
complaint,

IT IS on this 24th day of March, 1919, by Edwin 
Robert Walker, Chancellor of the State of New 
Jersey. 10

ORDERED, ADJUDGED AND DECREED that 
the complainants’ bill be and the same is hereby 
dismissed, with costs.

AND IT IS FURTHER ORDERED, ADJUDG-
ED AND DECREED that the solicitors for said 
defendants be allowed a counsel fee of $200.00, to 
be taxed as a part of said costs against said com-
plainants and that execution issue for said costs, go 
according to the practice of this Court.

Respectfully advised,

VIVIAN M. LEWIS,
V. C.

30

\0
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IN CHANCERY OF NEW JERSEY.

Between :
C o n r a d  M u l l e r  an d  A n n a

N a t h a n  W e i s s  and M a g g i e  Specific Per- 
W e i s s ,

Defendants.

Transcript of testimony taken in the above 
entitled cause, at the Chancery Chambers, Jersey 
City, New Jersey, on the fourteenth day of Sep-
tember, 1916, before Hon. Vivian M.' Lewis, Vice- 
Chancellor.

I s a d o r  H a b e r , and W e l l e r  & L i c h t e n s t e i n , Esqs., 
for the Complainants.

M c D e r m o t t  & E n r i g h t , Esqs., and D i p p e l  & D a v i s , 

Esqs., for the Defendants.

CONRAD MULLER, sworn in his own behalf, 
testified as follows :
Direct Examination by Mr. Weller :

Mr. Weller: I will offer in evidence the 
contract, and I want to call attention to the 
fact that it is sold subject to restrictions and 
the dimensions.

^0 Marked “ Exhibit C-l.”

10
M u l l e r ,

and
Complainants,

formance. 
Testimony. 
On Bill for

A p p e a r a n c e s  :
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Q. Where do you live? A. 1093 Boulevard, West 
New York.

Q, You are the complainant in this case, onfe of 
the complainants? A. Yes, sir.

Q. And the other complainant is your wife? A. 
Yes, sir.

Q. What is her name? A. Anna.
Q. Do you remember signing the contract that 

has been offered in evidence? A. Oh, yes, yes.
Q. When was that signed; do you remember the 

date? A. Two days before Christmas.
Q. When did you first see Mr. Weiss about trad-

ing property with him? A. About two weeks be.- 
fore we did the deal, that is, before he came in my 
house, about two weeks before; I saw him in the 
butcher shop; Mr. Halt Haber was with him.

Q. What did Mr. Weiss and Mr. Haber say about 
that time? A. Mr. Haber brought the proposition 
up to me about his house.

Q. Whose house? A. Nathan Weiss’ house, one 
of the defendants.

Q. What did they say about Mr. Nathan Weiss’ 
house; what did Mr. Weiss say about it A. We 
talked about the proposition.

Q. What did you talk about? A. Well, he was 
asking to swop my lots for his house.

Q. Who said that? A. Mr. Weiss.
Q. What else was said? A. Then he set his price 

and I set my price; he set $48,000 as his price, and I 
set $15,000 for my lots.

Q,..You did not come to any deal at that time? 
A. No, sir.

Q. How long after that did you see him again, or 
when did you see him again, if you know the date? 
A. It was on Tuesday, before Christmas.

Q. And Christmas was on a Saturday last year? 
A. Yes, sir.

10

20

30

40
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Q. Where did you see him then? A. Up in my 
house.

Q. What did he say to you, if anything? A. 
Well, we started in to argue about the price, you 
know.

20 Mr. Weller: I merely want to prove the
tender of the deed, that is all; I guess X 
will prove that by Mr. Haber.

I offer “ Exhibit 0-1” in evidence.
The Court : The contract is in evidence.

Cross- Examination by Mr. MeDermott :

20

30

Q. Mr. Muller, didn’t you see Mr. Weiss while 
this building was being put up on his property? 
A. What is that

Q. (Question read). A. No, sir.
Q. You know where this building is? A. Yes, 

sir.
Q. Where is it? A. Fifth Street. ^
Q. Do you remember being around there? A. 

Yes, sir.
Q. Do you remember talking to him about it? 

A. No, sir.
Q. You never talked to him at all? A. No, sir.
Qi. You spoke to him when you went by? A.No, 

sir.
Q. Didn’t you know him? A. No, sir, I  did not 

know Mr. Weiss at that time.
Q. And didn’t you go over there and get some lime 
from that building for something? A. I got once 
a pan of lime there, and I spoke to a man there, 
and that was not Mr. Weiss that I saw after ; the 
man that was there was there early in the morning, 
and I asked for a pail of lime for my chicken 
house, and he said “Yes.”

40
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Q. You say that was not Mr. Weiss? A. It was 
not Mr. Weiss.

Q. You say the first time you saw him was when 
he came in your store? A. Yes, sir.

Q. How long do you say that was before the 
contract was signed? A. That was about two weeks 
before the contract was signed. 10

Q. Mr. Haber was with you? A. I  saw him at 
the store.

Q. When did you say you saw him again? A. 
Before Christmas.

Q. How long was that before the contract was 
signed? A. The contract was signed on Thursday 
night.

Q. Who came with him that time? A. Mr. Halt 
Haber.

Q. How long have you known Mr. Halt Haber? 20 
A. I talked to Mr. Haber about six or seven months 
before that; I gave him the price about my lots.

Q. Six months before? A. Yes, sir.
Q. How long had you known him? A. I never 

saw him before that.
Q. Six months before this transaction? A. Yes,

sir.
Q. You knew him as a real estate agent? A. I 

did not know what he was.
Q. You did not know that? A. No, sir. 3Q
Q. But you gave him your lots to sell? A. He 

asked me for particulars.
Q. You authorized him to sell? A. Yes, sir.
Q. You gave him a price on them? A. Yes, sir.
Q. You knew him six months before you knew 

Mr. Weiss? A. Yes, sir.
Q. How long have you owned those lots? A.

That must be over ten years; in 1906 I bought the 
first ones; I bought three that time.

40
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Isador Haber—Direct Examination.

Mr . ISADOR HABER, sworn in behalf of the 
Complainants, testified as follows:

Direct Examination by Mr. W eller:

Q. You are an attorney at law of this state? A.
20 Yes, sir.

Q. You drew the contract that has been offered in 
evidence here and marked “ Exhibit C-l” ? A. Yes, 
sir.

Q. And it says in that contract that the deed shall 
be exchanged on or before the first of January, 
1916, at 16 o’clock, at the office of Isador Haber, 
Central Avenue, Jersey City, New Jersey, at No. 
358 Central Avenue, Jersey City, New Jersey; what 
was done at your office, if anything, on that day?

OQ A. Mr. and Mrs. Muller were there, ready to close 
the deal, and Mr. Weiss, I believe, came there with 
Mr. Dippel. We tendered a deed and we tendered 
a bond and mortgage, and a check for $1,000.

30

Q. Have you got that deed? A. That deed is 
here; I believe they are in your papers, in that 
little brown envelope of yours, Mr. Weller.

Q. Have you the deed? A. I have the deed.
Q. Was it already executed by Mr. and Mrs. 

Muller, the complainants? A. Yes, sir.
Q. Revenue stamps all on? A. Yes, sir.
Q. Would they take the deed? A. They would 

not accept the deed.

Mr. W eller: I offer the deed in evidence. 
Mr McDermott: I object to the offer un-

til I cross examine.
The Court: All right.

40
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Isador Haber— Cross Examination.

Cross Examination by Mr. McDermott:

Mr McDermott: I am cross examining
only about this one item now.

Q. I undestand you to say that this deed was 
there on the 31st of January? A. That deed was 
there?

Q. (Question read). A. I cannot answer that 
question, because there were a few words that were 
changed later on ; it was that deed.

Q. You said this deed was there, executed and 
tendered? A. In the way it is now.

Q. As a matter of fact, this deed that you now 
produce is dated the first day of January? A. 
That is the time another tender was made.

Q. So that by no possibility could this deed have 
been there and executed and tendered on the 31st 
day of January? A. Not the way that deed is 
to-day.

The Court: I won’t receive that now.
Mr. McDermott: It is dated as acknowl-

edged the first day of February, and another 
piece of it is acknowledged on the 21st day 
of February.

Direct Examination (continued) by Mr. Weller:

Q. What was done on the 31st of. January? A. 
Mr. Dippel, for Mr. Weiss, objected to the tender 
on the ground that in the first place they would 
not accept the check; in the second place, because, 
I believe, the deed recited that it was to be sub-
ject to a mortgage; they were to take the property 
subject to a mortgage which they assumed and 
agreed to pay.

10
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Isador Haber—Direct Examination.

Q. Was there any deed there on the 31st? A. 
Yes, sir, there was this deed with these few changes 
which were made to cure Mr. Dippel’s objection.

Q. When was the acknowledgment taken? A. 
That same day, and then another acknowledgment, 
taken on a later day with the corrections in it.

10 Q. Did you have another made; when did you 
have the next made? A. We had another made 
on the next day or a few days later.

By the Court

Q. Who made the corrections. A. I did, and we 
met again, a few days later, possibly.

Q. Did you take a re-acknowledgment? A. Yes, 
sir.

20 Q- Why didn’t you make a new deed? A. There 
was just a few words to be changed.

Further Direct :

Q. What were those few words? A. To the best 
of my recollection, they objected to the words prom-
ising and agreeing to pay that mortgage.

By the Court:

ou Q. Do, as an actual fact, the deed which was to 
be delivered on January 31, was not delivered? 
A. It was not delivered.

Q. Objections were made and the thing hung 
over? A. Yes, sir.

Further Direct:

Q. When did they have their next meeting re-
garding this transfer? A. I cannot tell you exact- 

10 ly .
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Q. Can you tell by referring to your affidavit? A.
1 possibly could.

Mr. McDermott: I object to bis refresh-
ing the memory of his own witness; I think 
this witnes does not need any real refreshing.

The Court: He seems to need it. 10

By the Court:

Q. I want to get the next meeting; on January 
31, they met and did not do anything; now, when 
did they do it?

Mr. McDermott: Witness is reading from 
his affidavit made on another occasion.

20A. It was either a day or a few days later.
Q. Do you keep a diary? A. I have a diary.
Q. Would that help? A. My diary commenced 

either about that time or a short time after; now, 
that diary will show.

Further Direct:

Q. To your best recollection, how many days 
after was it? A. It could not have been more than 
one or two days later.

Q. When did you make the corrections on the 
deed which were suggested by Mr. Dippel? A. In 
between.

Q. Was there any notice on the bottom of the 
deed of the corrections? It appears to be dated 
on the first day of January, 1915,- does that refresh 
your recollection? A. That must be the day upon 
which I made another tender of the deed.

Q. Where did you make the second tender? A.
In my office.
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Q. Was Mr. Dippel and Mr. Weiss there at that 
time? A. I think Mr. Weiss was there; I don’t 
know whether Mr. Dippel was there.

Q. How could you make a tender without his 
being there? A. Mr. Weller was there.

Q. Was your father there? A. I don’t recall.
10 Q- Did he accept the deed when you tendered it? 

A. No, sir.
Q. You said they objected to a check; did you 

afterwards get the money? A. I went with Mrs. 
Muller to the bank on the corner of Fourth Street 
and Bergenline Avenue, and she drew out $1,000 
in bills.

Q. How long after the deed was that? A. Oh, 
that must have been— I canot fix that time.

Q. About how long after the 31st of January or 
20 the 1st of F'ebruary? A. It may have been a week 

or it may have been two weeks.
Q. What did you do with the thousand dollars? 

A. I  went with Mrs. Muller to the office of Mr. 
Dippel, the attorney for Mr. Weiss, and went there 
with the bond and mortgage and with the deed.

Q. What bond and mortgage?
A. A bond and mortgage which Mr. and Mrs. 

Muller were to give back to Mr. Weiss as a second 
mortgage on the premises, and we waited for Mr. 

30 Dippel until six o’clock, and then he came with 
Mr. Weiss back from Court and took us into his 
room and we tendered $1,000 in cash—the deed as 
it stands today—and the bond and mortgage; and 
they refused to accept title because there were re-
strictions ; I believe Mr. Dippel noted it down on a 
yellow pad at the time. Secondly, because the di-
mensions were not 100 feet—because the lots were 
not 100 feet deep, and they wanted some kind of an 
allowance on the contract, because they claimed

40
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Isador Haber—Direct Examination.

that Mr. Muller made representations about the 
cost of excavating.

Q. And they did not accept your tender at that 
time? A. They did not.

Q. When did you see them again? A. I think 
right after that I called at your office and placed 
the matter in your hands. 10

Mr. W eller: On the 31st of January, your 
Honor will notice on the deed that there was 
a separate acknowledgment on an outside 
paper.

The Witness: This was the original deed, 
and I believe the parties came together on 
the first of February.

Q. Do you remember making these erasures to 20 
cure the defect which Mr. Dippel complained of?
A. Yes, sir.

Q. Then those erasures were made before execu-
tion? A. Yes, sir.

Mr. McDermott: I object to that ques-
tion, obviously they were made after execu-
tion.

By the Court: gQ

Q. You as an actual fact, did not take the ac-
knowledgment to this deed on the first day of Feb-
ruary, as you stated in your opening? A. There 
was an acknowledgment taken the first time, and 
an acknowledgment taken just before we came to 
Mr. Dippel’s office a few weks later.

Ql Have you noted the date on the second ac-
knowledgment? A. I think so.
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Q. When do you think you took the second ac-
knowledgment? A. Just before we came to Mr. 
DippePs office* a few weeks later.

Q. Then those delays were made for the pur* 
pose of curing these defects which Mr. Dippel com* 
plained of? A. Yes, sir.

10
FUrther Direct:

Q. When was it you got the deed from Mr. Ger-
ber? A. That was between the first of February 
and that acknowledgment on the 21st of Febru-
ary; I went to Mr. Weiss’ house a few times, but 
he was never home; his wife always told me he was 
on the job at another building; I was trying to 
get Mr. Weiss, to bring him down to Mr. Dippers 

20 office.

By the Court:
Q. After Mr. Dippel and you and Mr. Weiss had 

had negotiations you did not go along and get Mr. 
Weiss? A. No, sir, only to serve him with a sub-
poena.
Further Direct ;

Q. Where is the deed from Gerber to Muller? 
What is the date of that deed? A. This is an old 

gQ deed from Gerber to Muller.
Q. I  want the one that you got to cure the title; 

now, what is the date of it? A. The 3rd of Febru-
ary, 1916.

Q. Is that deed executed? A. It is.
Q- By Mr. Gerber? A. Yes, sir.
Q. After you got that deed, what did you do 

with it? A. I took that deed, together with the 
other deed, the bond and mortgage, and the cash, 
and went up to Mr. DippePs office.

40
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îsador Haber—Cross Ewammatio'ti.

Q. That was on the 21st of February? A. Yes,
Sir.

Q„ Were your clients with you? A  Mrs. Muller 
came up, and later on Mr. Muller came up.

Q. Now, at Mr; Dippehs of0.ce, what did Mr, 
Weiss say as to whether he would take this title 
<or not? A. He really left it all to Mr. Dippel, 10 
they were arguing for an allowance on account of 
the shortage ; Ï believe $500.00 was mentioned ; they 
objected to the title at that time on the ground 
Of the shortage, the dimensions and the restrictions* 
and I believe also on account of the estimated cost 
Of excavations. I believe they were the only 
grounds of the objection to the title.

Q. Was any objection made to the deed? À. Mr. 
ÏMppei carefully looked over the deed, and Î had 
already inserted before in the corrections which he 20 
had complained of, and he found no objection to 
the deed; one of the objections before that being 
that the contract called for a Conveyance of the 
tight, title and interest of the grantor in and to the 
middle of the street, and Î inserted that in that 
deed, and there were no objections to that deed*
Or bond and mortgage, or the tender of the cash.

fey the Cohrt'
30

Q. They objected to all those things at the time 
the deed was offered? A  Yes* Sir.

'Cross Examination by Mr. McDermotts

Qi. May I see the Gerber deed? A. Here it is.
Q. This deed from John G. Gerber to COnrad 

Muller, dated February 3rd, acknowledged Febru-
ary 3, 1916, did you prepare that deed? A  1 did, 
yes, sir. 40
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Isador Haber— Gross Eocwniwvtian.

Q. And did you take Mr. Gerber’s acknowledg-
ment? A. I did.

Q. And, Mr. Haber, I understood you to say in 
answer to Mr. Weller, that you drew the contract? 
A. Yes, sir.

Q. And later, you prepared the deed which has 
10 been shown you, made by Muller and wife to Weiss? 

A. Yes, sir.
Q. Whom did you represent in this transaction? 

A. At the time of drawing the contract I repre-
sented both parties.

Q. And whom did you, represent when you took 
this deed over? A. At that time I was retained 
by Mr. and Mrs. Muller to make a search and 
prepare a deed, so I was representing them.

Q. You felt under no obligations to Mr. Weiss 
20 then? A. Not at that time.

Q. At the time this deed was taken over original-
ly, you had inserted an assumption of this mort-
gage? A. Yes, sir.

Q. $2,500.00 mortgage by Mr. Weiss? A. Yes, 
'  sir.

Q. You knew that had not been agreed to? A. 
When my attention was called to it, I realized that.

Q. Yet you wanted to put that in? A. I put that 
in inadvertently; it never dawned on my attention 

30 until Mr. Dippel complained of it, and then I im-
mediately struck it out.

Q. Don’t you know that an assumption of a mort-
gage carries some liability? A. Yes, sir.

Q. Then you erased that? A. Yes, sir.
Q. When did you erase that? A. I don’t just 

recall, but it was before another tender was made.
Q. Did you erase that in Mr. Dippel’s presence? 

A. No, sir.

40
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Isador Haber— Cross Ewmnirmtion.

Q. Did you insert tlie words “covering to the 
middle of the street?” A. Yes, sir.

Q. When did you do that? A. Also before an-
other tender was made.

Q.. At the time you went over it, on one of these 
occasions, you had a bond and mortgage, $6,500.00?
A. Yes, sir. 10

Q. Signed by Anna Muller alone? A. Yes, sir.
Q. And you tendered that? A. Yes, sir.
Q. Did you tender that with the idea of putting 

it over Mr. Weiss a little bit? A. No, sir.
Q. You knew the husband had to sign the mort-

gage? A. I considered that a purchase money 
mortgage, and the wife could sign it without the 
husband, and could acknowledge it without the 
husband; I thought so then.

Q. Didn’t you really do it in order to put it over 20 
Mr. Weiss? A. No, sir.

Q. Just as you did in the $2,500 assumption in 
the mortgage? A. No, sir.

Q. At that time you were getting it in for Mr. 
Weiss? A  Absolutely not.

Mr. Weller: Objected to as incompetent, 
irrelevant and immaterial; this was the mort-
gage.

The Witness: I should not have put it in ; 30 
I thought, and I think yet, that it was a pur-
chase money mortgage.

By Mr. Weller:

Q. The mortgage that you took back was to 
be given on the property that Weiss was to deed, 
and that had not been done?

Mr. McDermott: Objected to. 40
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Isador Haber— Cross Examination.

Thé Court : Strike that out.
Mr; Wèllër : There could not be any ten3 

der of mortgage oh the wife’s property;
ïh ë  Court : I will allow it as material

find relevant:

Further Cross!

Q. You said you made thësë changes in tïië deed * 
then you changed thë mortgage, too* or didn’t you 
ever changé that* the $6,500 mortgage whieh yoii 
®ay you tendered"—was that ever signed by Mri 
Mullër? À. I don’t recall, unless I look at it.

Q. Îiët tis see it now; A; Herë is the bond and 
mortgage.

Q. You have it? Â. Yes, sir.
Q. iSTow, this is dated the first day of February* 

and this was acknowledged the first of February) 
now this acknowledgment oh the first of February 
says this : “Be it remembered that on the first day 
of February, 1916, before me, the subscriber, ah 
attornëy-at-law of the State of Few Jersey, per3 
sonally appeared Conrad Mullër and Anna Muller* 
husband and wife,” and then thë ordinary form of 
the acknowledgment ; now, as a matter of fact* 
when you took that over, it had been acknowledged 
only by Mrs. Müller, hadn’t it? A. I don’t recall 
that;

Mr. Weller: I object again to this* your 
Honor, because it is absolutely immaterial 
for this reason : he couid not make any ten3 
der, ho matter who signed it or when it was;

Q. When this bond was drawn* the name of Con3 
rad Muller was not in it at all* was it—first? Ai 
Fo* sir ;
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Jsadm Hubert-Cross Edcamiwatiofi.

Q. You had it typewritten, in above—“ Conrad 
Muller and”— A. Yes, sir.

Q. XJp above? A. Yes, sir.
Q. And the shape you presented it first, it was 

only signed by Anna, wasn’t it? A. I believe that 
is right, yes, sir.

Q. Do you remember when that was? A. That 
was the first time we made the tender.

Q. Then you changed that bond and mortgage? 
A. Yes, sir, to clear Mr. Dippel’s objection.

Qj. You changed this and let the acknowledgment 
stand, did you? A; I don’t recall whether I let the 
acknowledgment stand or whether I took a new 
acknowledgment.

Q. Now, attached to the mortgage is a loose ac-
knowledgment, signed by you, dated the 21st day 
of February; when did you attach that to this 
mortgage? A. Before that other tender was made, 
before the tender on the 21st.

Q. And when did you attach this acknowledg-
ment? A. I attached it before I went over to Mr. 
Donovan’s office; I presume it was done the same 
day; I don’t recall that.

Q. Was anyone there when you signed the ac-
knowledgment, was anyone present? A. My office 
boy.

By the Court:

Q. The Parties were present? A. Yes, sir. 

Further Cross:

Q. You made the change in the deed without 
their being present? A. Yes, sir.

Q. Did you notify them? A. 1 told them the 
changes before they re-acknowledged.

10
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Isador Haber— Cross Examviruaftion.

Q.. When you say you took this acknowledgment 
on the deed now, which apparently is dated the 
21st of February? A. It must have been the day 
on which the acknowledgment reads.

Q. You think so, are you sure about that? A. I 
am under oath, and I would not say that I am sure 

10 about it.

By the Court:

Q. Why wouldn’t you, as an officer of the Court, 
why wouldn’t you say that you are sure? A. I took 
the acknowledgment on the date I said, on that 
certificate of acknowledgment.

Q. Now, Mr. Haber, don’t you know, as a matter 
of fact, that that acknowledgment was not there 

2q  when you made the tender? A. On the 21st of Feb-
ruary?

Q'. Yes. A. It certainly was, positively.
Q. Why didn’t you fasten it on in some secure 

sort of way, instead of attaching it with the little 
clip? A. As a matter of fact, I have one of those 
little clip fasteners and it did not work, so I clip-
ped it down with one of those fasteners.

Q. You did not fasten it with that? A. No, sir.
Q. Mucilage and paste are still available? A. 

Yes, sir.
Q. Why was it necessary to take that second 

acknowledgment at all on the deed, now? A. I 
don’t recall; it was necessary because there were 
changes between the first acknowledgment and the 
second.

Q. That is the reason you did it? A. Yes, sir.
Q. Beferring now to the mortgage, can you tell 

us when Conrad Muller signed that mortgage? A.
I think it was on the 21st of February.

40
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Isador Haber— Gross Examination.

Q. Are you sure about that? A. Quite sure 
about it.

Q. What about this acknowledgment dated the 
first day of February; that seems to have Conrad 
Muller’s name in, too? A. Well, I believe that he 
had seen that at the same time when Muller had 
signed it the first time. 10

Q. Don’t you know you have already sworn that 
when this mortgage was tendered, that Conrad 
Muller had not signed it? A. I said that.

Qj. Then it cannot be so that he signed it when 
she did, that is impossible, isn’t it? A. No, sir, it 
is not impossible.

Q. What is the fact about it, then; you say your 
best recollection is, that Conrad signed on the 21st; 
now, I call your attention to the acknowledgment 
there, which apparently is included in this ac- 20 
knowledgment on the first day of February— A.
As a matter of fact, I have not got these facts 
clearly in my mind, but I believe that my former 
statement was right, that Conrad Muller did not 
sign at the same time that Anna Muller did, but 
that he did sign subsequent thereto, and I believe 
before the 21st; and on the 21st I took this ac-
knowledgment; I am not even positive about that.

Q. What makes you say he signed at the same 
time as his wife; you know one of the objections 30 
raised by Mr. Dippel was, that the husband had 
not signed this mortgage? A. I understand.

Q. Then he could not have signed at the same 
time as his wife? A. No, sir, but he could have 
signed the same day.

Q. You mean some other time that day? A. Yes, 
sir.

Q. When you took this mortgage to Mr. Dippel, 
the wife only had signed it? A. I know that Mr.

40
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I  sudor Huber— Cross Examination.

Dippel objected to it, because it was not signed by 
both parties.

Q. And the wife had signed it? A. Yes, sir.
Q. When you attempted to tender it at that time, 

there was an acknowledgement on it? A. Yes, sir.
Q. And that acknowledgment contained only the 

10 name of Anna Muller? A. I am not positive about 
that.

Q. How could it contain anything else when no 
one else had signed the mortgage? A. It may have 
been that when the boy drew up the acknowledg-
ment he put in two names; he may have inserted 
both names in the acknowledgment.

By the Court:

2Q Q- Was it taken by you as a Master? A. Ko, 
sir, as an attorney-at-law.

Q. Beverting to the contract, was Mr. Dippel 
with Mr. Weiss at the time the contract was 
signed? A. No, sir, I was representing both par-
ties at that time.

Further Cross Examination:

Q. I think you have already said that your father 
was the agent in the matter? A. I did not say that, 

gQ but that was the fact.
Q. And this contract was signed late at night? 

A. Yes, sir.
Q. Where? A. At Mr. Muller’s house.
Q. I understand at all times that Mr. Dippel 

for Mr. Weiss, objected to the restrictions? A. 
Yes, sir, every time he objected to the restrictions; 
he noted it down.

Q. And also objected to these other things—the 
shortage in the area? A. In the dimensions, yes;

40 sir*
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Q. Did you, ,and lie figure out the shortage? A. 
What do you mean?

Q. I mean, figure out from, the deedl how much 
the t deficiency was ? A. We did mention the dif-
ference between the actual measurements and what 
they,claimed they were entitled to. ,

Q. Do you ,remember how many, square feet it 
Was? A. I don’t believe we figured out the sqnare 
feet; I don’t recall.:

Q. The acknowledgment on this mortgage was 
first acknowledged, I understand, or first signed by 
Anna, Muller? A. Yes, sir.

Q. Where did you take her acknowledgment?

Mr. Weller: I again object to this on the 
ground , that,, it is ,incpmpetent,. ̂ irrelevant 
and,,immaterial,,and could not become ma-
terial ¡until Mr. Weiss had given a deed so 
the mortgage would have something to take 
effect on.

The Court; Objection overruled. *

A. I had her part sign it in my office when Mr. 
Dippel and .Mr. Weiss were there; I believe it was 
signed in their presence.

Q. By her? A. Yes, sir.,
Q. Mi% Muller was there then? A. Yes, sir.
Q. He did not sign it then?, A. I don’t remem-

ber that.
Q. Didn’t you say a little while ago that you 

went down to his shop and got him to sign? A. I 
remember going down to his place of business after 
Mr., Muller and Mr. Weiss had left my office—Mr. 
Dippel and Mr. Weiss had left my office, I mean.

Q. Then you went down to the shop? A. Yes, 
sir, into his store, and I believe that Mr. Muller
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Isador Haber— Cross Examination.

signed it down there; I am hot positive about that; 
it was signed on that day. .

Q. Yon begin to be sure about that, do you, now? 
A. No, sir, I am no more positive about it now 
than I was before.

Q. For some reason, you thought this paper 
10 should be reacknowledged on the 21st of February? 

A. There were changes made in the deed.
Q. I am speaking of the mortgage? A. In the 

mortgage I did take a re-acknowledgment on the 
21st.

Q. Where did you take that? A. I don’t recall 
where I took that.

Q. Where do you think it was first? A. It may 
have been in Mrs. Muller’s house; it may have been 
at Mr. Muller’s store. I know I was running 

20 around for them that day to bring them up to Mr. 
Dippel’s office; I had both of them at Mr. Dippel’s 
office.

Q. Do you remember whether Mrs. Muller was 
present when you took that acknowledgment on the 
21st? A. Sure, she was present when I took her ac-
knowledgment—

Mr. Weller: I offer in evidence now the 
deed that you wish to cross examine on. I 

30 offer the deed from Conrad Muller and wife
to Nathan Weiss, bearing date February 1, 
1916, acknowledged February 1, 1916, and 
re-acknowledged February 21, 1916.

Mr. McDermott: I object to this instru-
ment as a valid deed; the testimony of the 
witness.

The Court: I think you had better hold 
that deed for the present, and I will con-
sider the proposition; I will take your offer 
and withhold it.40
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(After further argument.)
The Court: I will receive the deed and I 

will note an objection to it on the ground 
that it is not a valid instrument and incom-
petent and immaterial..

Marked “ Exhibit C 2.”
10

Re-direct Examination by Mr. Weller:

Q. Before the tender was made on the first of 
February, before you tendered your deed, did Mr. 
Weiss say whether or not he would take title to 
the property? A. I don’t think I saw Mr. Weiss 
in between the time the contract was made—

Q. Listen to my question (question read) A. He 
did—both he and Mr. Dippel were in my office, 
and ready to close the title, and Mr. Dippel spoke o() 
up, I believe, and said he would not take the title;
I had all the papers prepared; Mr. and Mrs. Muller 
were in my office when Mr. Dippel came in with 
Mr. Weiss; I believe my father was there at the 
time, and I said. “ The papers are all ready to 
be signed, and Mr. Dippel said, “Well, we refuse 
to take title” ; and Mr. Dippel looked over the 
deed, and he read over the bond and mortgage, and 
then he stated his objections; the objections were 
on the ground that the deed recites a clause “ Sub- gQ 
ject to all restrictions of record” ; second, “ because 
the dimensions of the lots are not as represented to 
be” ; third, “because the deed, recites ‘subject to a 
mortgage which they assume and ‘agree to pay” ; 
and fourth, “because the deed omits in its descrip-
tion that it grants to the grantee all the right, title 
and interest of the grantors to the middle of the 
street ; and also because Mr. and Mrs. Muller did 
not join in the bond and mortgage; and because the

40
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estimated cost of excavation was not as rep re  
sented.” Now, I think those were the six objec- 
tions.

By the Court:

Q. What did you say? A. I told Mr. Dippel, in  
• the presence of this Mr. Weiss, that I would insert 
the clause granting the right, title and interest of 
the grantors to the bed of the street out into the 
middle of the street; that i  would have both Mr, 
and Mrs. Muller execute the bond and mortgage, 
or that I would erase, or I would leave out the 
clause whereby the grantees assume the payment 
of the first mortgage; I think that was all.

Q. What did Mr. Dippel or Mr. Weiss say to 
that; did they say they would take it then? A. No, 
sir.

Q. As I understand, these insertions in the deed, 
subject to the mortgage, were put in by you? A, 
Yes, sir.

Q. And without charge? A. Yes, sir, without 
charge from anyone.

Q. And they were not part of the original agree-
ment? A. That is right.

Further Re-direct:

Q. Now, then, before you made the tender with 
these changes on the 21st of February— A. Just 
a moment; 1 recall when Mr. Dippel objected to 
the restrictions I said, “Well, we will try to get a 
deed curing those restrictions, and that is how I 
came to go to Mr. Gerber later on.
By the Court:

Q, That is how you came to get the deed from 
Mr. Gerber? A. Yes. sir.
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Further Re-direct:

Q. Between that time and the 21st of February, 
when you made the tender, when you tendered the 
$1,000 cash instead of the check, and after these 
paper« had been corrected, did Mr. Weiss or his 
attorney say whether or not they would take title? ,i q  
A. They did not say at that time.

Q. When you went up there with the corrections,
What did they say about taking title, on the 21st 
day? A. I went up with Mr. and Mrs. Muller to Mr. 
Dippel’s office, and Mr. Dippel returned very late 
with Mr. Weiss, and 1 again made a tender of the 
$1,000 in cash, the deed, the bond and mortgage.
Mr. Dippel then again carefully read over the deed 
and read over the bond and mortgage, and he noted 
down on a yellow pad—I think it was—his ob- 20 
jections; which were that there were restrictions 
on record, and they were supposed to take free of 
restrictions; that the dimensions were not as rep-
resented, and that the estimated cost of the exca-
vation was not as represented.

Q. He did not reject the title then on account of 
the papers which you tendered? A. No, sir.

Mr. McDermott: Objected to as leading.
The Court: Objection sustained. 3Q

Q. Did he reject the title on any other grounds, 
except the three grounds which you have stated?
A. No, sir; after he had read over the papers he 
found no fault with them, and did not express 
himself as finding any fault with them.

lie-cross Examination by Mr. McDermott:

Q. On this occasion on the first of February, Mr. 
Dippel said he would not take the title for these 40
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various reasons which you have given? A. Yes, 
sir.

Q. And one was, the assumption of the mort-
gage, and sought to cut that out of the deed? A. 
Yes, sir.

Q. The other was, the deed did not go to the
10 middle of the street, and you sought to put that 

in—added that to the deed? A. Yes, sir.
Q. And then he objected to the restrictions? A. 

Yes, sir.
Q. And you told him you would see Mr. Gerber, 

and see if you could not get a deed to remove the 
restrictions? A. Yes, sir.

Q. And you did see Mr. Gerber and got the deed 
which you produced here this morning? A. Yes, 
sir.

20 Q. That was done because of his insistment that 
the restrictions should be removed? A. Yes, sir.

Q. Was anything said there by Mr. Weiss about 
restrictions at that time? A. Yes, sir, he said he 
did not want to buy it subject to restrictions, so I 
told him the contract provided for it.

Q. And had not intended to buy subject to re-
strictions—did he say that? A. He said he would 
not take the property with those restrictions on; 
that his attorney had made the search, and found

O  / V

DU he could not build big houses on it; he said he 
could not put big houses on it.

Q. Did Mr. Muller say anything about the re-
strictions—on this first day of February? A. Yes, 
sir, in answer to Mr. Dippel’s question, Mr. Dippel 
asked him something to that effect.

Q. Mr. Dippel asked him whether he had not 
said there were no restrictions except a saloon—■ 
that there could be no saloon? A. Yes, sir.

40
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Q. And Mr. Muller said that! he had said so?
A. No, sir.

Q. Didn’t he say that both in the presence of 
Mr. Dippel and Mr. Davis, and also Mr. Weiss?
A. Mr. Davis was not present.

Q. Was not Mr. Davis there on one occasion?
A. I don’t recall him being there— I won’t say that 10 
he was not there.

Q. Mr. Haber, on this same occasion, February 
1st, whatever took place was at your office, wasn’t 
it? A. Yes, sir.

Q. Now, don’t you remember that Mr. Davis 
came in with a search while you were there? A.
Yes, sir, I recall him coming in with a paper.

Q. So that he was there? A. Yes, sir.
Q. And certainly, some conversation Look place 

in his presence? A. Well, there was a conversa- 20 
tion in his presence; how much, I don’t know.

Q. Wasn’t there a conversation relating to re-
strictions, in his presence? A. I cannot say.

Q. You remember Mr. Dippel taking Mr. Mul-
ler with the fact that he had made this statement 
that there were no restrictions except a saloon?
A. He asked him that question, yes, sir.

Q. And, of course, you knew there were restric-
tions, of course? A. Yes, sir, Mr. Dippel told me 
there were restrictions, and I had that deed before 
me.

Q. And there is a whole page of that deed covered 
with restrictions? A. Yes, sir.

Q. The deed from Gerber to Muller? A. Yes, 
sir.

Q. Nobody could fail to notice that? A. I failed 
to notice it.

Q. Have you the deed? A. Yes, sir.

40
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Q. Let us look at it. Now, referring to this deed 
from Gerber to Muller, dated June 1st, 1906, the 
whole second page substantially is taken up with 
single space typewriting—is taken up with these 
restrictions? A. Yes, sir.

Q. And on the third page the habendum clause 
10 and the clause beginning “Together,” etc., is struck 

out? A. Yes, sir.
Q. Would you like to have the Court believe that 

you did not notice that? A. I glanced at that 
page; I did not know the contents.

Q. That absolutely escaped your attention? A. 
Yes, sir, I admit looking at that page.

Mr. Weller; You are referring to the 
first of February.

20 The Witness: Is this the first of Febru-
ary? That is the deed from Gerber to Mul-
ler which contains the restrictions. What 
date are you referring to now, when that 
escaped my attention?

Q. I am speaking now of the first of February. 
On the first of February, speaking about that, you 
say then that you did know of these restrictions? 
A. I did know I saw them on that deed, because 

30 Mr. Dippel called my attention to them.
Q. Who had the deed? A. I had it.
Q. And it needed somebody to call your atten-

tion to this page of restrictions, did it? A. Yes, 
sir.

Q. And if he had not called your attention to 
that, I suppose you would not have seen it at all? 
A. Mr. Dippel came in the office—

Q. Answer the question? A. I cannot answer 
that question.

40
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Q. Do you mean for a moment to have the Court 
think that unless someone had called your atten-
tion to that typewritten page of restrictions, that 
you would not have seen it? A. I cannot answer 
that.

Q. The fact is, that no one could miss seeing it?
10

Mr. Weller : I object to the question.
The Court: The objection is sustained;

it calls for a conclusion.
Mr. McDermott: I am asking about the 

first of February, and I understand now that 
on the first of February, after he had drawn 
another deed from this deed, he had drawn 
the deed which is dated February 1st, from 
this old deed which is dated June 1st—-that 
after he had done that and had the new 20 
deed, and as he says, read the tender, that 
he still did not notice this until Mr. Dippel 
called his attention to it.

The Witness: Mr. Dippel called my at-
tention to it in my office on the first of Feb-
ruary.

Q. Did you think you were really drawing a 
deed, or what did you think you were doing? A.
I was drawing a deed. 30

Q. A deed which had some relation to the deed 
from Mr. Gerber to Muller? A. Yes, sir.

Q. And you recited that it was subject to re-
strictions? A. I recited it was subject to restric-
tions, because I took hold of the contract.

Q. Didn’t you say it was subject to restrictions?
A. Yes, sir, I did, because the contract provided 
for it.

40 '
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Q. Mr. Haber, Mr. Dippel, yon say, called at-
tention to those restrictions? A. I think he did, 
yes, sir.

Q. In this same deed that I have shown you? 
A. Yes, sir.

Q. What did he say to you about these restric- 
10 tions at that time? A. He said that you could not 

build a big house on the property, and Mr. Weiss 
wanted to erect a big house, and that is the rea-
son he would not take title.

Q. Didn’t he ask you then why you did not call 
Mr. Weiss attention to the restrictions when the 
contract was signed? A. I believe he did.

Q. Do you remember what you said to him? A. 
I told him I did not see them at the time.

Q. That you were busy drawing the contract and 
20 did not hear what took place? A. I did hear what 

took place.
- Q’ -Didn t you say to Mr. Dippel that you were 

busy drawing the contract and did not hear what 
took place? A. No, sir, I never said that to him.

Q. You did not say that in his presence and Mr. 
Davis’ presence? A. No, sir.

Q. Perhaps Mr. Davis was not present at that 
time? A. I don’t know.

Q. Whatever Mr. Muller had to say, he said 
30 then? A. Yes, sir.

Q. About Mr. Dippel asking Mr. Muller, didn’t 
he tell Mr. Weiss that there were no restrictions 
on the property except against a saloon? A. Yes, 
sir.

Q. What do you say Mr. Muller said? A. Mr. 
Muller said, “ I don’t know what restrictions are 
on it, I heard that I could not put a saloon there.” 

Q. You say he said that to Mr. Dippel on this 
occasion? A. Yes, sir.

40
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Q. That is what you say he said? A. Yes, sir, 
words to that effect.

Q. Did not Mr. Dippel say to him that he had 
told Mr. Weiss that there were no restrictions on 
it except that he could not have a saloon? A. Mr. 
Dippel did tell that to Mr. Muller.

Q, And did not Mr. Muller say that that was so? 10 
A. No, sir.

Q. That he had told him that? A. No, sir.
Q. And didn’t he say that he had told him that, 

and that he did not know at the time that there 
were no restrictions? A. No, sir, he did not say 
that.

Q. Didn’t he say substantially that he had told 
Mr. Weiss that? A. No, sir.

Q. Well, Mr. Haber, if he had not said some-
thing like that, why wrere you so anxious to get 20 
the deed removing the restrictions? A. Because 
I figured that if I could get Mr. Gerber’s deed, then 
that would cover whatever objections they might 
have; i  told Mr. Dippel and Mr. Weiss at the 
time—

Q. But if Mr. Muller had not made any repre-
sentations about it, why did you care? A. Because 
it would be an easy way of closing up the title; I 
told Mr. Dippel that under the contract he would 
have to take it anyhow, but that I would try and 
get a deed from Mr. Gerber; that is what I told 
Mr. .Dippel.

Q. You remember there was a very warm con-
test about these restrictions, at your office? A.
Yes, sir.

Q. Mr. Haber, do you mean to say that you did 
not tell Mr. Dippel that you did not hear the con-
versation as to restrictions? A. If I did not hear 
the conversation, I could not put in the words
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“ Subject to all restrictions” ; I never told that to 
Mr. Dippel—

Q. When, you put that “ subject to all restric-
tions,” didn’t you look to see what the restrictions 
were?

10 Mr. Weller: Objected to on the ground
that that does not mean anything.

A. Show me the contract, and I will show you 
exactly.

(Mr. McDermott hands contract to wit-
ness. )

The Witness: I don’t want the contract; I 
want the deed.

20 (Mr. McDermott hands the deed to the
witness.)

Q. (Question read.) A. I finished inserting the 
description in the contract after reading the first 
page of the deed, from Mr. Gerber to Mr. Muller, 
which contains the description; I then turned the 
leaf and saw the first words “ Together”—and “Al-
so,” “ Together” being the beginning of one clause; 
and “Also” the beginning of another clause; so 1 

30 figured this is the end of the description and there 
are no mortgages there, because when you get the 
Words “Together” with and “ Also,” that shows you 
are finished with the description afid you are 
finished with any subject clause; and then I 
saw a whole lot of writing, and 1 turned the leaf 
down, because I came across deeds like in the Ho-
boken Land Improvement Company, where there 
Is a Whole page full of covenants about laying 
tracks and erecting poles, etc., etc.; there were two

40
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deeds handed to me, because Mr. Muller got their 
property by two deeds; I finished copying the de-
scription of one, and took the other deed, and it 
was late at night, and Mr. Weiss, when I drew the 
description—

Q. I have not asked you any more; I think you 
have answered my question; your idea is, then, 10 
when you see a large number of these conditions 
or restrictions about nuisances, to pay no attention 
to them? A. Well, it was late at night.

Q. Did you look to see whether these were cove-
nants or restrictions? A. No, sir, I did not pay any 
attention to them; I just looked at the top of the 
sheet and slapped it down again ; it was about 12 
o’clock at night.

Q. Then you put in this contract, “ Subject to 
all restrictions of record,” without examining them 20 
at all? A. For this reason, that Mr. Weiss, when 
he gave me his deed so that I could put the proper 
description in the contract, I noticed it said, “ Sub-
ject to all restrictions of record” ; it was a short 
line; that was the property he was conveying, so 
when I got there with the description of Mr. Mul-
ler’s property I said, “ There are restrictions on Mr. 
Weiss’ property, and I am putting them in the re-
strictions, and what restrictions are on your prop-
erty?” and Mr. Weiss spoke at the same time, and 30 
they had that conversation.

Q. You inquired what restrictions there were on 
Mr. Muller’s property? A. Yes, sir.

Q. And Mr. Muller is not a lawyer? A. No, sir.
Q. Then Mr. Weiss inquired of him what the re-

strictions were? A. Yes, sir.
Q. Up to that time had anything been said about 

what Mr. Weiss was going to do with the property?
A. No, sir; I did not hear anything.

40
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Q. You were pretty busy getting these papers 
ready? A. I was drawing up two contracts.

Q. Late at night? A. Yes, sir.
Q. And rushing them through? A. As quickly 

as I could.
Q. And then, after you began inquiring about 

10 these restrictions, did you look at the deed then? 
A. No, sir.

Q. You represented Mr. Weiss at this time? A. 
I  represented both parties.

Q. And you considered it was up to you to look 
after both of them? A. Yes, sir.

Q. And did you think it was any part of your 
duty to advise either one of them as to the restric-
tions? A. Just as I told you before ; I told Mr. Mul-
ler, “Well, in the description from Mr. Weiss’ 

20 property, I am putting in ‘Subject to all restric-
tions of record’ ; now, what restrictions are on your 
property?” I asked that of Mr. Muller, and then 
Mr. Weiss asked the same thing; he became inter-
ested ; he spoke about it.

Q. When he did that, and you represented him, 
didn’t you think it was part of your duty to advise 
him as to what restrictions were in that deed? A.
I did not know what were in the deed.

Q. You had the deed before you? A. I admit 
d() that.

Q. Did you read the deed? A. I read enousrh 
to get the descriptions; when I turned that leaf 
over I saw the word “ Together”  and “ Also.”

Q. You thought they were just those ordinary 
restrictions that are in the Hoboken Land Improve-
ment Company? A. Something like that.

Q. And Mr. Weiss, though, became more inter-
ested in that than almost anything else? A. He 
was speaking about other things.
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Q. And I want to know if you did not think it 
was your duty then to look at the deed so you could 
advise Mr. Weiss, as his lawyer, what restrictions 
this contract was subject to? A. If I knew the re-
strictions were there, I would have advised him; 
I did not look.

Q. With these papers before you? A. Yes, sir.
Q. And that is the only reason; if you had seen 

them, you would surely have told him? A. Posi-
tively; I did not know Mr. Muller any more than 
I knew Mr. Weiss.

Q. I understand you say you represented Mr. 
Weiss then? A. Yes, sir.

Q. You had an idea, you say, that they were 
something like the Hoboken Land Improvement 
Company? A. I did not know just what they were.

Q. Did you ever read those Hoboken Land and 
Improvement restrictions? A. I did, on and off.

Q. Now, they are both strict, are they not? A. 
All I remember about them is, about laying sewer 
pipes and laying tracks and erecting poles, and the 
use of the premises.

Q. And you thought these arrangements were re-
strictions on the use of the premises of that same 
general character? A. Of that nature; yes, sir.

Q. So when Mr. Weiss showed an interest In 
these restrictions, you did not look at the deed? 
A. No, sir.

Q. Now, Mr. Haber, Mr. Dippel called your at-
tention to that when you were over there? A. Yes, 
sir.

Q. Said you ought to have told Mr. Weiss about 
it? A. Yes, sir.

Q. And you said you were so busy, and that you 
did not hear the conversation? A. I told him I 
was busy, and that is the reason I rushed that 
through.

10

20

30

40
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Q* And that yon did not hear the conversation 
between Muller and Weiss? A. No, sir—I heard 
all the conversation all right.

Q. Do you remember what Mr. Weiss said when 
he made his inquiry then? A. He said to Mr. Mul-
ler, he said, “Yes, what restrictions are on this 

10 property?” and Mr. Muller said, “ I don’t know; 
and X heard that I could not put a saloon on it” ; 
I think he even said, “ The town of Weehawken 
won’t allow me to put a saloon on” ; and Mr. Weiss 
said, “ That is right, he is not going to build any 
stores.”

Q. What had that to do with saloons? A. Be-
cause Mr. Muller said he heard he could not put a 
saloon there, and Mr. Weiss said, “ That is right, 
I am not going to put any stores on my building.”  

20 Q. Mr. Muller is an intelligent man? A. Yes, 
sir.

Q. And he brought you this deed? A. I think 
Mrs. Muller went and got them.

Q. He gave you both deeds? A. Yes, sir.
Q. And he can read and write? A. Yes, sir.
Q. Mr. Muller can? A. Yes, sir; he was reading 

it over with Mr. Weiss.
Q. And you said you heard him say that he did 

t not know what the restrictions were? A. Yes, sir*
Q. And you knew that this was a deal involving 

something like $60,000? A. Yes, sir.
Q. And that it was a matter of vital interest to 

Mr. Weiss whether there were restrictions or not? 
A. He wanted to know what the restrictions were.

Q. And when the other man told him he did not 
know what they were, you never took the trouble 
to look through the deed to see what they were? • 
A. That is right.

Q. Now, Mr. Haber, isn’t it a fact that Mr. Mul-
40
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ler said there* were'no restrictions except that you 
could not have a saloon there? A. No, sir ; he did 
not say that..

Q. Now, you say you heard the conversation?
A. Yes, sir.

Q. And as an attorney of this court you thought 
that your duty was fully performed when you det 10 
one man to a contract say he did not- know what 
the restrictions were? A. Yes, sir; he said he did 
not know what the restrictions were, so I said to 
Mr. Weiss, “ We don’t know what the restrictions 
are; I am here to represent both parties, and to 
protect both parties; I will put ‘subject to restric-
tions’ in his because you have ‘subject to?restric-
tions’ in yours.”

Q. That is your conception of your duty to a 
client? A. I'really believe rwas derelict, Lwill ad- 20 
mit that, but that is the situation; possibly,* if it 
had been in the afternoon I would have taken more 
time, but it was about midnight.

Q. You have no doubt that Mr. Weiss was misled 
by that? A. It appears so from what he says now..

Ile-direct Examination by Mr. W eller::

Q. You say that Mr. Weiss said he was going to 
put up. a big house; did he say what k in d 'o f a 30 
house? A. I did not say he was going to;put up a 
big house.

Q. Yes, you did; you said Mr. Weiss said he 
Wanted to put up a big house there? A. Mr. Weiss 
said he would not put any stores up in the houses 
there that he was going to put up there.

Q. Now, when the contract was drawn, did Mr. 
Weiss read it over?" A. Yes, sir, he did; he had it 
in his hand. I had one copy in my hand'reading

40
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it for the benefit of Mrs. Muller; Mr. Muller and 
Mr. Weiss were sitting together; I think one of 
them was on the arm of the chair of the other, and 
one had a copy of the contract by one hand, and 
the other had the same contract, holding it in the 
other hand, and they were both reading it over— 

10 Q. And Mr. Weiss was holding it? A. Yes, sir; 
he was following it as he was reading it.

Complainant rests.

NATHAN WEISS, sworn in behalf of the de-
fendants, testified as follows:

Direct Examination by Mr. McDermott;

Q. Where do you live? A. 568 Twelfth Street, 
West New York, New Jersey.

Q. What is your business? A. Builder.
Q. And did you own a property, you and Mrs. 

Weiss, or did you own it? A. I owned it.
Q. The property lots 14 and 15 in Block 10? A. 

Yes, sir.
Q. Did you put a building on that property ? A.

Yes, sir.
SO Q. More than one? A. On that property I put 

on one building, five stories.
Q. How long have you been in the building busi-

ness? A. Going on three years.
Q. Did you know the property that has been re-

ferred to on the corner of the Bulks Ferry Road 
and Sixth Street? A. I knew it by passing there 
once in a while.

Q. And that is a block of four lots all together, 
isn’t it? A. Yes, sir.40
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Q. A  large vacant lot? A. Yes, sir.
Q. Do you know Mr. Muller, Conrad Muller? A.

Yes, sir; I know him now.
Q. Did you ever see him any time when the house 

was being built? A. I have seen him on one occa-
sion; he came there one morning when the house 
was in course of construction, and he said he want- 10 
ed some lime for a chicken coop, that he wanted to 
whitewash the chicken coop, and when I would 
have the house finished he might buy it.

Q. Did you see him again at that place? A. No,
sir.

Q. Do you know Mr. Halt Haber? A. Yes, sir.
Q. Mr. Haber is a real estate man? A. Yes, sir, 

agent.
Q. Did he approach you in relation to an ex-

change of these properties? A. Yes, sir. 20
Q. When was that? A. One day he came to me 

and he said that Mr. Muller would like to exchange 
the corner lots on Sixth Street and Park Avenue 
for the Fifth Street house, and I should go down 
with him to the butcher shop, and I went with him 
down to the butcher’s store.

Q. When was that? A. That was about two or 
three weeks before we had signed the contract.

Q. Did you and Mr. Muller talk about the prices  ̂
at that time? A. Yes, sir.

Q. And did you or didn’t you agree? A. We 
did not agree at that time.

Q. When did you see him again? A. Then Mr. 
Haber came to the house, and he said that Mr. Mul-
ler had advanced $1,000—Mr. Muller gave $1,000 
more for my property.

Q. The price had come up $1,000? A. Yes, sir, 
and that I should go down and see him.

Q. Did you go down? A. Mr. Haber went down
s 2L ' -  40with me.
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Q. When was that?. A. That was, I believe, two» 
or three weeks after that first conference which We ' 
had in the butcher store.

Q. Was this near Christmas?. A. Yes, sir, two; 
days before Christmas, and then that night we did : 
not do any business, we could not agree..

10 Q- Still dickering over the price? A. Yes, sir,, 
and Mr. Muller.said that he knew that J  was a man 
that was putting up large apartment houses, and 
he said . I would make a big success of it, and he 
took out a blueprint, from his drawer, and he said 
he was going to build on that, a large apartment 
house, that Mr. Frank Derese gave him the. sketch.

Q. What property was this? A.. On that.corner 
plot which I was supposed to take in exchange for 
the Fifth Street house..

20 Q. Did you look at that blueprint? Al Yes, sir,; 
it was only in one sheet ; it was only a sketch, but 
it showed the whole plot to be built up.

Q. Did you complète any contract that; night? 
A l No, sir,. and when I went homè we could not 
agree on the price; the next day Mr; Halt Haber • 
came to me to the job where I was building, and 
he said, “ Mr. Weiss Muller wants tò try and make * 
that deal, and I will try and get it through, and if ' 
not, he might buy ; another house and then you will 

^  lose the sale.’* ' Then I madé an appointment with 
Mr. Haber to go to Mr. Muller’s house between 
seven and eight in the evening.

Q: This was still before Christmas? A. Yes, sir,. 
and then Haber said, “You willclose the contract 
to-night” ; and I have told Mr. Hàber I had bet-
ter try and get my attorney, ,so he asked me who S 
was my attorneys-

Mr. Weller : - I object to this.
4(1
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Q. Was Mr. Muller present then? A. No, sir, 
so Mr. Haber asked me—

Mr. Weller: I object to that.
The Court: You cannot tell it unless Mr.

Muller was present.

Q. Well, when you and Mr. Haber started to go 
down there, did you have any attorney with you? 
A. No, sir.

Q. Was an attorney sent for in pursuance of 
something that Mr. Haber said? A. Yes, sir.

Q. And who was sent for? A. He sent for his 
son; he said he had made arrangements to wait 
on 45th Street.

Q. So he sent for his son? A. Yes, sir.
Q. Where did you go that night? A. To Mr. 

Muller’s house.
Q. How many of you went to the house? A. 

Me and Mr. Haber and the agent, and then Haber 
went out for his son, to get his son.

Q. Then Mr. Isador Haber .came in? A. Yes, 
sir.

Q. Mr. Isadore Haber drew the contract which 
is in evidence, and the duplicate? A. Yes, sir.

Q. Do you remember what time they were com-
pleted? A. It must have been close between ten 
and eleven at night.

Q. Were they signed that night? A. Yes, sir.
Q. When these contracts were written up, did 

you read them? A. Yes, sir.
Q. And did you say anything about any part of 

them? A. When I read them and I saw “ Subject 
to restrictions,” I asked Mr. Muller what were the 
restrictions, and he said, “There are no restrictions

10

20

30

10
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10

20

80

only you darsen’t have a saloon there, and that re-
striction will run out in four years about a saloon.

Q. Did you see this deed to Mr. Muller from Mr. 
Gerber at that time? A. No, sir.

Q. Did you have any other information from any 
source that there were any restrictions except what 
Mr. Muller told you? A. No, sir.

Q. Did Mr. Muller know what you were going 
to do with the property? A. Yes, sir.

Q. How did he know that? A. He knew that 
I was building at that time on Sixth Street on 
Palisade Avenue, a six-family house, and he knows 
that I build large apartment houses.

Q. Did you say anything to him? A. I was talk-
ing to him and Mrs. Muller interfered and she 
said, “ Mr. Weiss, you will make a large success if 
you put a large house on this here plot.

Q. When was it you saw this blueprint? A. I 
saw it the night before I signed the contract.

Q. When you signed the contract, you say you 
knew of no restrictions except that there could not 
be a saloon? A. Yes, sir.

Q. And it was with that understanding that you 
signed? A. Yes, sir, because otherwise it would 
not have benefitted me any—

Q. Why not? A. Because I only build large 
houses.

Mr. Weller: I object to this; it is based 
on a leading question.

The Court: Objeción overruled.
Mr. Weller: Objection withdrawn.

Q. Mr. Weiss, was anything said at this time
as to the size of the lots which were to be conveyed
to you by Mr. Muller or Mrs., Muller? A. Yes, sir. 

4U
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Q. And by whom? A. By Mr. Muller; I have 
asked Mr. Muller what is the size of those lots.

Q. When was that? A. That was at the time when 
we were talking about that, at the time that Mr. 
Haber was writing the contract, and I asked him 
“What is the size of the lots?” and he said “ The 
comer is 30 by 95, and the three lots next to it 10 
is 25 feet front and 100 feet in depth” ; then I asked 
him, when he told me he had that blueprint, if he 
ever started to get an estimate on taking the rock 
out, and he said he got figures from two Italians 
for $1500.

Mr. Weller: I object to all of this as
immaterial.

Mr. McDermott: Your Honor will re-
memjber that Mr. Haber states that objec- 20 
tion was made because-this excavation was 
going to cost a great deal more than Mr. 
Muller had said; now, if we were suing on a 
strict contract, I should say we would have 
some trouble about that, about proving it, 
because it may have been a mere expression 
of opinion, or, as I understand, it was not 
that, but that he had had a contract with 
somebody else to do it for ten or fifteen hun-
dred dollars; but I believe we have a right ^  
to put that in in a case of specific perform-1 
ance.

The Court. I will admit it.

Q. When was the conversation to which you 
have referred about the excavation or the cost of 
the excavation? A. That was at the time when 
I was talking (and Mr. and Mrs. Muller were in 
that same conversation), about putting up a large 
apartment house, because there was a lot of rock. ^0
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Q. That was some days before the contract was 
signed? A. No, sir, that was the same night when 
Mr. Haber was writing the contract.

Q. And what did they say about this excavation? 
A. He said that he had a figure^—

Q. Who said? A. Mr. Muller said that he had 
10 an estimate from two Italians for $1500; so I said, 

“ I will be willing to spend $2500, if I can get the 
rock out.”

Q. After that, did you find out what you could 
get it out for? A. Yes, sir.

Mr. Weller: That is absolutely immate-
rial.

The Court: Objection overruled.
Mr. Weller: A  great many people will

^  take out a cellar for nothing, if you give
them) the blocks.

The Court: It is quite material.

Q- How did you find out it would cost $4500? 
A. I have aaked a number of contractors.

The Court: I will let this man tell what 
he found out about that. I will note Mr. 
Weller’s objection to it.

30
A. I have asked Mr. Horning, and I have asked 

Rob Emmer, and I have asked Joe Rossett.
Q. Who are they? A. They are contractors; 

they make streets and take out cellars, etc., and 
they told me at that time.

Mr. Weller: I object to what they told 
you.

40
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Q. What figures did they give you?

Mr. Weller: I object to what figures they 
gave him.

The Court: Objection overruled.

A. Rob Emmer told me it would cost between i q  
$4,500 and $5,000; and Joe Rossett, a little over 
$4,000 ; and Horning said he would have to meas-
ure it out first but it would cost every bit between 
four and five thousand dollars.

Q. Mr. Weiss do you remember when the title 
was to be passed for this property? A. Yes, sir.

Q. When was that? A. I believe it was sup-
posed to be passed on the 31st of December.

Q. Were you present any time—  A. The 31st 
of January—I remember it was the 31st of Janu- 20 
ary.

Q. Before that time, did you employ someone 
to make up the search for you? A. Yes, sir.

Q. This contract was signed on the 23rd of De-
cember, 1915? A. Yes, sir.

Q. And the deeds were to be delivered and exe-
cuted on or before January 31? A. Yes, sir.

Q. Did you employ a lawyer to look up the rec-
ord for you? A. Well, I had employed Mr. Haber 
to draw up the contract, and I was going to get 30 
him to look after the records, to do the search-
ing, and the next day after I had signed the eon- 
tract I met Mr. Gordon, the Vice-President of the 
Weehawken Trust Company—I found out that 
the lots were not the size that they were sold as, 
so I kind of did not have much confidence in Mr. 
Haber, so I sent my brother to Mr. Haber’s office 
for the deed, and I told him not to bother with the 
search, that I would get another attorney to do

40
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that; so I instructed the firm of Dippel and Davis 
to do the search for me.

Q. How soon did you get a report from Dippel 
and Davis? A. I did not get a report on account 
of the restrictions, until I was in Mr. Haber’s office 
the day of closing the title, and I had my deed

10 read and executed by the wife to give it to Mr. 
Muller, and when I came there, I believe Mr. and 
Mrs. Muller were there at that time, and so Mr. 
Dippel told me that he expected Mr. Davis any 
minute from the court house with the descriptions 
from the search; so when Mr. Davis came and Mr. 
Dippel looked up the restrictions, then Mr. Dip- 
pel said, “ Mr. Weiss, there are restrictions on that 
property,” and I said, “What are they?” and he 
said “ You could only build a two-family frame or

20 a three-family brick” ; so I said, “ Mr. Muller, 
didn’t I ask you what the restrictions were, and 
you said there were no restrictions, only you 
daresn’t have a saloon on it” ; I said, “Didn’t you 
tell me that?” and he said “Yes,” in the presence 
of Mr. Haber and Mr. Haber’s father, the agent, 
and in the presence of Messrs. Dippel and Davis. 
Then I refused to make the deal, on account of the 
fact that those lots were absolutely useless to me 
with those restrictions on.

011
Q. Mr. Dippel represented you at that time? A. 

Yes, sir.
Q. And made objections to the passing of the 

title? A. Yes, sir, Mr. Dippel said to Mr. Haber, 
the lawyer, “ How could you overlook that, you had 
the deed present, and how could you help telling 
him about these restrictions,” and he said that he 
did not hear the conversation at all, that he was 
busy writing.

40
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Q. Were you. ready to deal that day if the property 
had been as represented? A. Yes, sir, I had stamps 
for the deed, and the deed and everything1 readv.

Q. Mr. Weiss, prior to the time fixed for closing 
the title, did you have any conversation with Mr. 
Conrad Muller about the size of the lots in the pres-
ence of Mr. Vanderbilt? A. Yes, sir.

Q. Where did that take place? A. Mr. Vander-
bilt came down to my job where I  was building, 
and I told him— I went down with Mr. Vanderbilt 
to Conrad Muller’s butcher store; that was after 
signing the contract a few days after.

Mr. Weller: I object to this.
Objection withdrawn.

Q. How long after signing the contract? A. 
Probably two or three days, or it may be four days.

Q. Where did you and Mr. Vanderbilt find Mr. 
Muller? A. In his butcher store.

Q. Was anything said then? A. I asked Mr. Mul-
ler, in the presence of Mr. Vanderbilt, the size of 
the lots again, and he said, “ The corner is 30 by 90, 
and next to the corner is 25 feet front and rear by 
100;” and then I asked him about taking the rock 
out; I said, “Who were the Italians that gave you 
that estimate?” and he said that he did not know 
who they were or where they lived, only the esti-
mate was from $1,500 to $2,000.

Cross Examination by Mr. Weller :

Q. Why did you take Mr. Vanderbilt down to Mr. 
Muller’s place? A. Because Mr. Gordon told me 
they are shorter than was sold to me; then I asked 
Mr. Vanderbilt—he happened to be there—I said to 
him coming down to Mr. Muller’s, “ If you want to,
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you can come along;”  and lie said, “ Sure, I will go 
along;” I was going to treat him to a drink, and I 
asked him to come down.

Q. Now, when that contract was signed, who read 
it over? A. I only read it before it was signed.

Q. You read it over before it was signed? A. 
20 Yes, sir.

Q. And you saw with the words in the contract, 
that it was “about?”  A. I asked Mr. Muller what 
that word “about” meant, and Mr. Muller said it 
might be a few inches more.

Q. Didn’t he say to you that he did not know 
just how big they were, that he knew that the corner 
lot was 30 feet wide, and the others he did not know 
just how long they were; they might be 90, 92, 95 
or 100? A. He never said that; no, sir.

20 Q. Now, you had examined these lots before? A. 
No, sir; I had passed there, but never to look at 
them.

Q. You had been on this ground before the con« 
tract was signed? A. No, sir.

Q. Hadn’t you been there on three different occa« 
sions before the contract was signed? A. Maybe 1 
passed with Haber there.

Q. You know Mr. Buck, don’t you? A. No, sir.
Q. Isn’t it a fact that you were there measuring 

gy the rock two weeks before the contract was signed? 
A. No, sir, that was twelve days after the contract 
was signed ; I was there with Mr. Vanderbilt.

Q. You were there three times on this land? A. 
No, sir.

Q. Were you not there twice before the contract 
was signed and went in? A. No, sir.

Q. Were not you on the lots walking around look-
ing at them before the contract was signed? A. 
No, sir.

40
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Q. You don’t mean to say that you signed the 
contract without looldng at the lots at all? A. I 
passed there; I know the neighborhood and the loca- 
ti°n, because I was just building on Fifth Street, 
near the car tracks.

Q. You say you noticed that word “about” in the 
contract before you signed it? A. Yes, sir,

Q. What did Mr. Muller say to you about that? 
N  He said he did not know exactly to the corner, 
but he said he was positive it was 30 by 95, and the 
others were 25 by 100.

Q. He was positive of that? A. Yes, sir.
Q. And that is what he said what he meant by 

the word “ about?” A. I  asked the lawyer, and he 
said that that is why he put it in.

Q. What corner do you mean? A. The corner 30 
by 95.

Q. Now, the lot right behind these lots on Sixth 
Street is No. 56? A. Yes, sir.

Q. You know there is a house on No. 56? A. 
Yes, sir.

Q. And did you know that two-family house is 
right upon the line? A. I don’t know exactly; the 
only thing I was interested in was that plot that I 
had bought.

Q. Is not that right up to the line? A. X know 
there is a house on it.

Q. You knew the plot you were going to buy had 
no jog in it? A. I don’t know.

Q. If one had been 95 and the other was 100, you 
know that would be a jog in there? A. No, sir, it 
sometimes happens that way.

Q. If these three had been 25 by 100—  A. I am 
no engineer, I am a builder.

Q. You knew these three lots were 100 feet deep?
A. Yes, sir.
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Q. And if lie told you the other one was 95 feet 
deep, you knew that would be a jog of five feet? 
A. No, sir.

Q. They all fronted on Bull’s Ferry Road, or 
Park Avenue, and you knew— A. I did not know; 
I just bought it and had that Haber there to repre- 

10 sent me.
Q. Answer the question; you knew, or must have 

known, that if the one was 95 and the other was 
100, there must have been a jog of five feet? A. 1 
did not know it.

Q. I f one was 95, and the next to it was 100, 
there would be a jog of five feet, wouldn’t there? 
A. This is the length—

Q- You know of no way that these lots, all facing 
on Bull’s Ferry Road, that one could be 95 and the 

20 other 100 without being a jog? A. I could not say.

Mr. Weller then explains by the map to the 
Court about the jog, which the stenographer 

, is instructed not to take down.

Q. Isn’t it a fact that there is a house on No. 56— 
A. Yes, sir.

Q. The lot right behind these lots on Sixth 
Street? A. Yes, sir.

‘$0 Q- Isn’t that house right up to the line? A. I 
don’t know exactly; I did not get that close.

Q. Now, you are a builder? A. Yes, sir.
Q. You have excavated certain cellars? A. Yes, 

sir.
Q. You know what it cost yourself to have a cel-

lar excavated? A. Yes, sir; I have never had such 
rock as is there.

Q. It is the rock that extends above the ground 
that you were measuring? A. Yes, sir, and I was 
there with Mr. Vanderbilt, and I took out my ruler.40
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Q. You had been there measuring before? A. No, 
sir.

Q. Could you tell by measuring it just about how 
much rock was there? A. No, sir, I would have to 
get an engineer to do that.

Q. When you have a cellar to excavate, you know 
about how much it cost to take it out—  A. They 10 
take it out by the yard, or sometimes by the lump; 
they charge f 3.00 a yard.

Q. Was this all rock? A. As far as I could see 
the whole center o f  it is all rock.

Q. The only way you could tell how much rock 
there was around the edges was by digging down; 
you never dug out? A. No, sir.

Q. You know now about how much rock there is 
there? A. Yes, sir, contractors have told me.

Q. You could easily measure this yourself? A. 20 
No, sir.

Q. And you could have had somebody measure it?
A. Yes, sir.

Q. You never did have any one measure it but 
yourself? A. Not before, because I was trapped in 
between the lawyer and the father, the agent—

Q. You built a house in Fifth Street? A. Yes, 
sir.

Q. How big are your lots there? A. 50 by 100.
Q. How big is the area you dug out for the cellar? gQ 

A. 47 by 86.
Q. How long before you signed this contract did 

you have that cellar dug out? A. Probably about 
six months.

Q. Who dug it out? A. Peter Brunner; the top 
was dirt, and in the bottom was a little rock; he 
took it by contract.

Q. How much did he take for it? A. It stood 
me a little over $300.00, and then he had to give me 
the rock for the foundation. 40
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Q. If it had been all rock, how much would you 
have expected to pay? A. If it had been all rock, 
if I took it out by the yard, it would stand me 
between $800 and $900.

Q. How big a house did you contemplate building 
on Mr. Muller’s lot? A. I told Mr. Muller I was 

10 going to use the same plan as on Sixth Street and 
Palisade Avenue, that is 100 by 90*

Q. Did you have the cellar dug there? A. Yes, 
sir.

Q. Was that all rock? A. Nt>, sir; no rock, dirt, 
the cellar was partly dug out before I bought the 
land.

Q. If you had a cellar 100 by 90, you knew what 
it would cost to excavate it? A. I was not on top 
of that before I bought i t ; and those lots run up like 

20 a high mountain.
Q. If it cost you $900 to excavate for that small 

lot on Fifth Street, you knew it would cost you 
more than $1,500 to excavate Muller’s lots? A. For 
there is 25 times as much rock—

Q. Where? A. Muller’s corner.
Q. Then you knew it would cost you five times as 

much? A. Before I bought it I was not on top of 
those lots; I only was there when I went with Mr. 
Vanderbilt.

30 Q- Now, that time down in Mr. Dippel’s office 
on the 21st of February, you remember being there? 
A. Yes, sir.

Q. Did you have your deed ready at that time? 
A. When Mr. Haber was present.
A- Yes, sir.
ler and his wife in Mr. Davis’ office but one time?

Q. You never met Mr. Isador Haber and Mr. Mul-
Q. And that was the 21st of February? A. I 

don’t remember the date.
40
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Q. Did you have your deed ready at that time?
A. Yes, sir.

Q. Why did you have a deed ready? A. Well,
I had the deed ready from the first time in Mr. 
Haber’s office.

Q. Did you have the deed with you; who had the 
deed? A. My lawyer had it. 10

Q. Who has it now? A. I have got it.
Q. Let me see it.

Recess to 2 P. M.

After Recess.

NATHAN WEISS, resumes the witness stand.

Cross Examination (continued) by Mr. Weller:

Q. At the time you were negotiating to buy Mr. 
Muller’s lots, you were also trying to get other lots 
in other places? A. I  am always ready to buy 
corners.

Q. You wanted to buy a place to build? A. I 
had that corner in Park Avenue, and then I had 
some other places to build.

Q. But you wanted to buy a place to build? A. I ^  
am always in the market to buy corners.

Q. Do you remember a few days after this con-
tract was signed, seeing Mr. Halt Haber on Twelfth 
Street, West New York? A. I  don’t exactly remem-
ber ; probably I did see him.

Q. Isn’t it a fact that you did see him there, and 
didn’t you tell him after you had signed this con-
tract, that you now had a better offer? A. No, sir, 
he is telling a lie.

40
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Q. Didn’t you show him a typewritten letter and 
say you had got a better offer and you would be 
willing to give Mrs. Muller $200.00 to cancel this 
contract? A. No, sir, he is a liar if he says that.

Q. Wasn’t the letter from a banker and didn’t 
it refer to lots on 12th Street ? A. That was before 

10  Muller had bought that place, before Muller bought 
the Fifth Street house, and Haber was after me, 
the lawyer’s father, he was after me and he said, 
“ Mr. Weiss, why don’t you let me make a sale” ; 
and I showed him a letter and I said, “ I have re-
ceived a letter from Mr. Everett from the bank, 
saying that I should come down, that he might have 
some business with me.”

Q. You remember going to Mrs. Muller and offer-
ing her some money to cancel the contract? A. I 

20 was there once, and I found out about the rock and 
about the shortgage of the property, and I said, 

Mrs. Muller, I would rather pay the expense, 
whatever it cost you, because the lots are not the 
size that was told to me, and the excavating will 
cost a good deal more than it was told to me.”

Q. You remember when you were in Mr. Haber’s 
office on the 21st of February? A. Yes, sir.

Q. Do you remember saying if he would make 
the allowance $500 more for your house, that you 

3(j would change? A. For the shortage of the proper-
ty, yes, sir, if she gave the allowance, but that was 
before I knew restrictions were on it.

Q. But this was the 21st of February? A. Yes 
sir.

Q. And you had rejected the property on account 
of the restrictions, on the 21st of February— A. I 
was only in Haber’s office once.

Q. I said, in Dippel and Davis’ office on the 21zt 
of February, isn’t it a fact that in Dippel and

40
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Davis’ office, you agreed, if they would allow you 
$500, to let it go through? A. I said if they could 
get the release from the restrictions from that pro- 
perty, and they would make an allowance for the 
shortage of the property of $500, I would be will-
ing to carry out the deal; that is it.

Qr You were willing to take it if they would get 
releases from the whole neighborhood? A. Yes, 
sir.

Q. You knew at that time, through your counsel, 
you knew that Mr. Gerber reserved the rights in all 
those deeds not to restrict Park Avenue, except as 
to manufactories? A. I only knew that Mr. Ger-
ber could only release his own rights—

Q. But you knew in the deeds he had given to 
other people that he had reserved the right of not 
putting restrictions on Park Avenue lots, excepting 
for manufacturing? A. The only thing I knew was 
about those lots that I was interested in.

Q. At that time there was a release from Mr. 
Gerber, wasn’t there? A. I don’t remember; I 
remember once that I was told that Mr. Gerber 
released.

Q. You did not want to put up any manufac-
tory? A. Whatever comes along, if there is a big 
demand for garages, I put whatever was best.

Q. What you bought it for was to put up an 
apartment house? A. At that time, yes, sir, an 
apartment house or a factory.

Q. You never put up a factory in your life? A. 
No, sir.

Q. Now, you lived near this lot? A. No, sir.
Q. I mean the house you were building was near 

it? A. About two and a half blocks away.
Q. How often did you pass these lots? A. May-

be three times a week, maybe once in a month, and 
maybe once in two months.

10

20

30

40
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Q. You saw the lots? A. Yes, sir.
Qv You knew how Bull’s Ferry Boad ran? A. 

Yes, sir.
Q. And you could see those lots? A. Yes, sir.
Q. And you could see the rocks sticking out 

above the ground? A. Yes, sir.
Q. Didn’t you say when you went over to Mrs. 

Muller to get her to be reasonable on this contract, 
“Now, you don’t know what the house is that I am 
selling you; it has a bad roof, and it is likely to fall 
down any time and you had better take $100 and 
cancel this contract, and if you don’t you will be 
sorry for it?” A. No, sir, I said to her, “ There was 
an awful storm and the storm took off the sky-
light,” and I was man enough to replace the brand 
new skylight ; I told her whatever I agreed to sell 
her she would have.

Q. That you would put in a brand new skylight? 
A. The storm took the skylight off.

Q. How long was that after the contract was 
signed? A. The next day, and I got a man to put 
up the skylight, and I told her that I had had a new 
skylight put up.

Q. When was it that he took this blueprint from 
the bureau drawer and showed it to you? A. The 
day before the contract was signed.

Q. Is this the blueprint? A. Well, I don’t ex-
actly remember as it was this, but it was a blue- 
print as big as this.

Q. That shows a big apartment house? A. Yes, 
sir.

Q. How long before that did Mr. Muller tell you 
he had it drawn? A. He told me that he had got 
that from Mr. Dorese.

Q. Now, just tell us once more what Mr. Muller 
said about the size of those lots. A. Mr. Muller
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said, when I saw in the contract “about” I said, 
“What is there ‘about?’ ” he said, “ The corner lot 
is 39 by 95, and the three inside lots are 25 feet 
front, 25 feet rear, 100 feet depth.”

Ql. The road runs there in a slant? A. I don’t 
know how the road runs.

Q. You have been up and down the road many IQ 
times? A. Yes, sin.

Q. And almost all these lots on Sixth Street, on 
both sides of Sixth Street, are built on? A. No, 
sir, there is a lot of vacant lots.

Q. A  great many of. them are built upon? A. 
Towards Union Hill, but not right in that section.

Q. He said the word “about” was put in because 
the corner lot was 95 by 30, and the others were 25 
by 190 feet, that is the reason he put in “about?”
A. Yes, sir. 20

Q. Didn’t Mr. Muller say that Park Avenue 
slanted there* and he did 'not know just exactly 
how long they were? A. No, sir.

Q. You never paid Mr. Isidor Haber for acting 
for ¡you? A. He. did not send me a bill.

Q. Y,ou did not i pay him for drawing up his half 
of the contract? A. No, sir, he did not send me 
the bill; if he had sent me the bill I should have 
paid him,.

Q. What was it Muller said to you about these 30 
restrictions? f A: When ,1 read it in the contract, 
“ Subject to restrictions,” I asked him what they 
were, and he said, “ ‘There are no restrictions except 
that you daresn’t put a saloon up.”

Q. They didn’t have the deed there at that time?
A. Lawyer Haber had it.

Q. Did you know he had it there? A. Yes, sir.
Q; How many properties did you ever buy?

Only one. or two, didn’t you? A. A number of them.
40
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Nathan Weiss—Resumed, cross.

Q. You didn’t look at this deed? A. I had a 
lawyer there to represent me.

Q. You didn’t look at the deed, did you? A. No, 
sir.

Q. You didn’t look at it at all? A. I tried to 
get the deed, and Haber said, “ I am too busy writ- 

10 ing the contract.”
Q. Now, where was it you said they asked Mr. 

Haber, what was said; where was Mr. Haber when 
somebody asked him what was said and the signing 
of the contract;, you testified a while ago that he 
said he did not hear the consersation? A. He said 
it in his own office.

Q. When? A. At the time when me and Mr. 
Dippel were there to settle the house.

Q. That was the first of February? A. I  was 
20 only once in Mr. Haber’s office.

Q. On or about the first of February? A. I 
don’t remember the date, but it was the time when 
I was in Mr. Haber’s office.

Q. How big a room was this in Mr. Haber’s office 
where the contract was signed? A. It was in the 
dining-room, probably 10 by 12, or 9 by 12, some-
thing like that.

Q. You say after you signed the contract you 
went down and asked Mr. Muller the size of the 

30 lots? A. I had asked him before I signed the con-
tract; and then two days after I went down and 
asked him again.

Q. Why did you ask him again? A. Because Mr. 
Gordon told me the lots were shorter than were 
sold to me.

Q. Hid you look at the maps in his office? A. No, 
sir, I met him at the bank.

Q. Do you remember before signing this con-
tract, having an estimate made about excavating 

40 these rocks? A. No, sir, I  never did.
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Nathan Weiss—Resumed, re-direct.

Q. Do you remember Mr. Halt Haber meeting 
you up where you were building the house on Pali-
sade Avenue, and isn’t it a fact that you told him 
that you had had an estimate made of what the 
cost to excavate would be, and you were told it 
would cost between four and five thousand dol-
lars—about $4,500? A. Yes, sir. 10

Q. You told him that? A. Yes, sir, between four 
and five thousand dollars.

Re-direct Examination by Mr. McDermott:

Q. Mr. Weiss, when was this you had this talk 
just mentioned with Mr. Halt Haber? A. About 
what?

Q. The one that you just spoke about? A. That 
was after Signing the contract. 2Q

Q. The last thing that you testified to just a 
moment ago, was a conversation with Mr. Halt 
Haber, in which you stated, as I understood you, 
that you had had an estimate made and found 
out what it would cost to remove the rock? A.
That was after we had signed the contract.

Q. How long after you signed the contract? A. 
Probably two weeks or three weeks, something like 
that.

Mr. McDermott: May we have this plan gQ 
offered?

Mr. Weller: Surely.
Mr. McDermott: We would like to have it 

marked.
Marked “Exhibit C 3.”
Mr. McDermott: May we have the map 

offered also?
Mr. Weller: Surely.
Marked “ Exhibit C 4.”

40
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Nathan Weiss—Resumed, re-cross. 

Re-cross Examination by Mr. Weller:

Q- Aow, you did not know that these restrictions 
were on there until the 21st of February, when you 
met in Mr. Dippel’s office; that is right, isn't it? 
A. Yes, sir.

10 Q* You never had heard of the restrictions until 
that time? A. Yes, sir.

Q. All you had heard about was the shortage? 
A. The shortage and about the excavating.

Q. You did not hear Mr. Dippel up in Mr. 
Haber’s office on the first of February object to the 
title on the ground of these restrictions? A. This 
is the time I found it out, when Mr. Davis brougfht 
the search with him.

Q. That was in Mr. Haber’s office? A. Yes, sir.
2Q Q- Rut now, on the 21st of February, in Dippel 

& Davis’ office, you offered if Mrs. Muller would 
allow you $500, to let the deal go through, didn’t 
y°u ? A  Atrs. Mpller if,she wouliji get,the
consent of the whole neighborhood that had prop-
erty on that property, releases that they would al-
low me to build a big apartment house, and she 
would allow me $500 for the shortage, I would 
carry the deal through.

Q. What objections were there to the title at that 
3(J time? A. Mr. Haber said that Gerber’s deed was 

enough.
Q. And did not Mr. Dippel tell you that that 

was enough? A. No, sir.
Q. What three grounds did he object to the title 

on on that day, the 21st of February? A. I don’t 
exactlyremember,I left it all to counsel; the main 
thing which I did say was, that there are restric-
tions on that property.

• Q. If you could have nut up an apartment house 
40 you would have taken it? A. Yes, sir.
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Henry Hope Vanderbilt—Direct Examination.

Redirect Examination by Mr. McDermott:

Q. And if yon had had the allowance which you 
have mentioned, too? A. Yes, sir.

Q. If they should got releases from all the 
people, then you are willing to carry out the con-
tract? A. Yes, sir. 10

HENRY HOPE YANDERBILT, sworn in be-
half of the testified as follows:

Direct Examination by Mr. McDermott:

Q. Where do you live and what is your busi-
ness? A. 43 Eldorado Place, Weehawken.

Q. What is your business? A. Sand and cement 20 
Q. Do you know Mr. Nathan Weiss who was on 

the witness stand? A. Yes, sir.
Q. And you know Mr. Conrad Muller who 

was on the witness stand there this morning? A.
I know him now; I only met him once previous.

Q. Do you remember an occasion in the early 
parf qf the year when you went with Mr. Nathan 
Weiss to Mr. Muller’s place of business? A. Yes,
r n  on

Q. Can you give the date? A. January ?th.

By the Court:

Q. What year? A. 1916.

.{Further p ire ct ):

Q. State whqt took place qt that time, Mr. Van-
derbilt. A. I met Mr. Weiss? and he asked me if 
I would take a little walk with him down to Mr.
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Henry Hope Vanderbilt—Direct Examination.

Muller’s ; there, in my presence, lie asked Mr. Mul-
ler the size of these lots; he said the corner lot 
was 39 by 95.

Weller: I object to this, because it 
took place after the signing of the contract.

10 The Court: I will allow it.

Q. Who made this statement about the size of the 
lots? - A. Mr. Muller, that gentleman there.

Q. What did he say? A. Half the conversation 
was in German and half was in English, but he 
told him that the outside lot was 30 by 95, and the 
inside lots were 25 by 100.

Q. Did Mr. Muller have any conversation about 
the cost of excavation of the property with Mr.

20 Weiss? A. Yes, sir, Mr. Muller told him that he 
had received from two Italian contractors an offer, 
but he did not know the names of the parties—

Mr. Weller: Objected to; I want the rec-
ord straight.

The Court: Objection overruled.

A. Mr. Muller said that he had received a bid 
from two Italian contractors, but he could not re- 
call their names, a price from $1500 to $2,000, to 
take out the stone 3y2 feet below the curb.

By Mr. Weller:

Q. How deep below the curb? A. 3y2 feet be-
low the curb.

Q. Were you ever on this property with Mr. 
Weiss to make some measurements? A. Yes, sir.

Q. What did Mr. Weiss do in the way of meas-
urement at that time? A. We went from this

40
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Henry Hope Vanderbilt— Cross Examination.

gentleman’s store to the property, walked over, saw 
the size of the stone, the height of it—

Q. What did those stones look like? A. It is ord-
inary building rock.

Q. You mean solid rock? A. The majority is 
solid,, yes, sir, and he took out a rule and measured 
one part, and it was about on an average six feet 10 
above the curb all the way around; it was about 
four feet above the curb, and standing, on one par-
ticular spot you would cast your eye out and get 
an average height of what we thought was about 
six feet.

Q. Did you make any measurement of the lot— 
dimensions of the lot? A. That I don’t recall.

Cross Examination by Mr. Weller:
20

Q. Mr. Vanderbilt, you knew what you were go-
ing there with him for?, A. Not the first time, no.

Q. You were there more than once with him? A.
No, sir.

Q. What do you mean, then, by saying “Not at 
the first time” ? A. Not the first time I went 
there—

Q. You only went once? A. Yes, sir.
Q. What do you mean, then, by saying, “Not the 

first time” ? A. The first and only time I went 3Q 
there, I mean.

Q. You say that Mr. Muller told him that he 
had received a bid from two Italians who agreed 
to take it out for from $1500 to $3,000? A. Yes, 
sir.

Q. Did he say when that was? A. No, sir.
Q. Did Mr. Weiss ask him how long ago it was?

A. That I don’t recall; some of this conversation 
was in German, and that I could not understand.

40
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Henry Hope Vanderbilt—Cross E(Domination.

Q. The price of removing rock is much greater 
now than it was, isn’t it? A. That I cannot tell.

Q. Do. you know anything about the price of re* 
moving rock? A. No, sir.

Q. You say he asked Mr. Muller the size of the 
lots; what words did he use when he asked him 

10 that? A. He asked him the size of the lots.
Q. What did he say? A. He said 30 by 95.
Q. No, what did Weiss say? A. I cannot tell 

you.
Q. Just as nearly as you can. A. I am telling 

you; he was asking him the size of the lots.
Q. What did Mr. Weiss say, use his language. 

A. Some of .this conversation was in German, and 
some in English; I am telling you in English that 
Mr. Weiss asked—

<2() Q. What did he say? A. I don’t understand you.
Q. Use the language that Mr. Weiss said. A. I 

am telling you what he said.
Q. No, you are not telling me. A. I cannot tell 

you what I don’t know; I did not ask the size of 
the lots.

Q. How do you know that he asked, if you don’t 
know what he said? A. I can hear in English.

Q. What did he say in English? A. The size of 
the lots.

30 Q. Then, Mr. Weiss just said, “ The size of the 
lots?” Is that what you mean to say? A. What 
I  heard, yes. He asked him the size of the lots; he 
said, “What are the sizes of these lots?”

Q. Now, did Mr. Muller answer in English or 
German? A. Part of the conversation was in Eng-
lish and part in German.

Q. Did Mr. Muller answer that question in Eng-
lish? A. Yes, sir.

Q. What did he say? A. He said the comer lot 
44) was 30 by 95; the inside lots were 25 feet by 100.
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Henry Hope Vanderbilt—-Gross Examination.

Q. Now, you hud seen these lots before you went 
down there? A. No, sir, I did not; I had probably 
seen them in the last 35 years going up and down.

Q. Hadn't you been there with Mr. Weiss to 
measure the rock? A. No, sir.

Q. When did you go on? A. After we came out 
of the store.

Q. Now, the Bull’s Ferry Road slants there, 
doesn’t it? A. I presume it does.

Q. You recognize this as a map of the lots, do 
you, this being Sixth Street and this Bull’s Ferry 
Road? A. That is Sixth Street.

Q. And these four lots are the lots, are they?
A. I suppose so.

Q. You went on there and measured the rock on 
those four lots? A. Yes, sir.

Q. Now, is not there a house right in the rear 20 
of those lots? A. There is a house there some-
where.

Q. This road slants a little bit, doesn’t it; Bull’s 
Ferry Road slants all the way from Weehawken?
A. Yes, sir.

Q. Then, as a matter of course, Lot 35 must be 
longer than Lot 32, is not that so? A. If there is 
a slant on it, sure.

Q. What part of this conversation was in Ger-
man? A. That is a very difficult question to an- 30 
swer.

Q. How long were they talking there all to-
gether? A. Probably ten or fifteen minutes.

Q. Now, isn’t it a fact that Mr. Muller spoke 
German to Mr. Weiss, and then Mr. Weiss told you 
what he said? A. No, sir.

Q. What is the regular charge of excavating 
rock? A. Well, I could not answer that.

Q. How much a yard, do you know? A. I could 
not tell you, for I  don’t know. 40
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J. Philip Dippel—Direct Examination.

Q. Anyone could easily measure the amount of 
rock there, couldn’t they? A. Yes, sir, if they got 
a surveyor they could measure it.

Q. You could measure it with a foot rule your-
self? A. Yes, sir.

J. PHILIP DIPPEL, sworn in behalf of the De-
fendants, testified as follows:

Direct Examination by Mr. McDermott:

Q. What is your profession and where do you 
live? A. Attorney-at-law and Counsellor-at-law of 
the State of New Jersey.

Q. Where do you live? A. I live at 30 Fairview 
Terrace, West New York.

Q. Do you know Mr. Weiss and Mr. Muller and 
Mr. Haber, father and son? A. I know all of 
them.

Q. You and Mr. Haber, I understand, have gone 
over the records together of the deeds on this Gerber 
property, and will you state the result of your ex-
amination made in conjunction with Mr. Haber? 
A. Yes, sir.

Mr. McDermott: This is done to prevent 
all these records here—

A. (Continued) The records of the deeds—most of 
them contain the same restrictions in Liber 940, 
page 537, which is that lengthy restriction, and 
some, with slight exceptions are the same.

Mr. Weller: I object to that, unless you 
tell just exactly what deeds they are.
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The Witness: If we leave this out of the 
record, I think it will be best. The deeds 
made by John G. Gerber and wife—

Mr. Weller: One moment,—I would like 
to know about those slight restrictions.

The Court: You have a right to cross- 
examine at the proper time. 10

Mr. McDermott: This part is done by 
agreement.

A. I started to say that the deeds made by John G. 
Gerber and wife conveying properties on the map 
of property of John G. Gerber, which is marked 
and received in evidence, “Exhibit C4,” in which 
the same exact restrictions are contained as in the 
deed to Conrad Muller conveying Lots Nos. 52, 53, 
and 56; (this is not in evidence, I guess), recorded 20 
in Liber 940, at page 537, are as follows—

Mr. McDermott: The deed just referred
to bv the witness from John G. Gerber and «/
wife to Conrad Muller, dated June 1, 1906, 
recorded in Book 940 of Deeds on pages 537, 
etc., offered in evidence.

Marked “Exhibit C 5.”

A. (Continued)—are as follows : “ Deed recorded in

Mr. Weller: May I make a suggestion} 
why not just refer to them by number?

A. (Continued) There is a general plan of restric-
tions with some slight exceptions.

Mr. Weller: I think we can save time by 
going over the deeds and showing the varia-

40
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J. Philip Dippel—Direct Examination.

tions—right over the numbers on the map— 
just going over—No. 56 contains such re-
strictions; No. 57 such restrictions—-

A. ( Continued) 51 and Lot No. 9 contain the same 
restrictions; No. 70, No. 71, No. 72 contain the 

10 same restrictions; No. 73, Nos. 69, 74, 75—

Mr. Haber:' You left out Liber 889, 38 and 
39.

A. There is the same also to Lots Nos. 38 and 39, 
Lot No. 47, Lot No. 66, Lot No. 42 and No. 68, Lot 
No. 43, Lot 41, Lot 64, Lot 65, Lot 76 and 77; then 
comes this deed of Mr. Muller, Lot No. 52, 53 and 
56; Lot No. 37, Lot No. 36, Lot No. 63, Lot No. 62, 

20 Lot No. 61, Lot No. 44, Lot No. 59, Lot No. 60, Lot 
No. 14-46—Lot No. 15; Lot No. 57, Lot No. 50; the 
following deeds contain the same restrictions, with 
the exception noted as follows: Lot No. 67 does not 
mention attic; attic is left out; and does not men-
tion stable; those two words being left out of the re-
strictions. Lot No. 40 is the same, except the restric-
tion has not the words “ upon the rear” ; and also 
omitting the words “other than residential pur-
poses.” Lot No. 45 has the same restriction, except 

omits the word “attic” after the words “two- 
story,” and leaves out the words “and attic,”  and 
has the words “pressed brick” instead of “ frontal 
pressed brick.” Lot No. 45 has the same restriction, 
except with the words “with attic” omitted. And 
Lot No. 48 has the same restriction, except omitting 
the words, “with attic.” Lot No. 73 was originally 
conveyed by deed of Gerber to Hammond, recorded 
in Liber 858, page 379, and contains a lengthy de- 
scription somewhat different than the restriction in 
the Muller deed. If you want me to do so, I will read
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J. Philip Dippel—Direct Examination,

it. This lot was subsequently conveyed by Gerber to 
Hammond by a second deed recorded in Liber 886, 
page 356. In the second deed of Gerber, the re-
striction is exactly the same as in the Muller deed 
of Liber 940, page 537.

Q. How did Mr. Gerber get the lot back from Mr. 
Hammond? A. I don’t know. Lots No. 1, 2, 3, 4, 10
5, 6, 7 and 8 contain the following restrictions:
“ And the said party of the second part, for itself, its 
successors and assigns, covenants with the said 
John G. Gerber, his heirs and assigns, that it will 
not use or permit to be used the premises conveyed 
for manufacturing purposes, which covenant is to 
run with the land until May 1,1920.”

By Mr. W eller:
, . 20

Q. And does not contain the other restrictions?
A. No, sir, it does not.

Q. Those lots 1, 2, 3, 4, 5, 6, 7 and 8 are on Bull’s 
Ferry Road? A. Yes, sir.

Q. Right opposite the Muller property? A. Yes, 
sir.

By the Court:

Q. Is Gerber the original grantor of all these 
deeds? A. Yes, sir. Lot No. 58 was conveyed with-
out any restrictions at all.

Further Direct:

Q. What is the date of that conveyance 58? A. 
There apparently is no date, but it was recorded 
May 19,1908, and the date is left blank. The deed 
to Anna Muller of Lots 54 and 55, I believe that is 
to be put in evidence, it contains a restriction, but



102
J. Philip Dippel—Direct Examination.

not the same one, about manufacturing, “that she 
will use said premises for dwelling and store pur-
poses, for the sale of merchandise generally, but not 
for manufacturing purposes” to run until May 1, 
1920.

"  10 Mr. W eller: I offer this deed, marked Ex-
hibit “ Cl 6.”

The Witness: I think that covers all the 
deeds.

By Mr. Weller:

Q. What about Lots Nos. 10, 11, 12, 13 and 16? 
A. They probably are still owned by Mr. Gerber.

Q. No. 26 to No. 33, inclusive, are they still in 
2q  Mr. Gerber, are the titles to those lots all in him 

yet? A. I believe so.

Further Direct:

Q. Does that cover the restrictions? A. Yes, sir. 
Q. Mr. Dippel, I understand you had nothing to 

do with the making of this contract? A. I did not.
Q. When was it first brought to your attention? 

A. It was after the contract had been signed, and, 
to the best of my recollection, it must have been at 

^  least a week or ten days later when we were re-
quested to make a search of the title.

Q. In whose interest did you make the search? 
A. Nathan Weiss.

Q. Did you also prepare the deed that would be 
prepared on his part? A. I did, there was only one 
deed to be prepared.

Q. Do you remember what date was fixed for the 
closing of the title? A. The contract fixed the date 
as the 31st of January, 1916.

40
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J. Philip Dippel—Direct Examination.

Q. And did any tiling happen that day at all? A.
I am quite certain that the closing of title was post-
poned until the first day of February, by consent.

Q. And was there a gathering of the parties on 
the first of February? A. On the first of February,
Mr. Weiss and I went to the office of Mr. Isador 
Haber, and Mr. and Mrs. Muller and Mr. Halt 10 
Haber were there, as well as Mr. Isador Haber, and 
after being there a while, I was waiting for Mr.
Davis, my partner, to return from the court house 
with the search notes, and we were there a while 
when Mr. Davis came.

Q. Did you know at that time of the restrictions 
on this property? A. To the best of my recollec-
tion, I did not know at the time.

Q. You knew when the search came in? A. Yes, 
sir. 20

Q. Did you examine the search? A. The search
notes; yes, sir.

Q. Prior to that time had you prepared the deed 
from Mr. and Mrs. Weiss? A. Yes, sir.

Q. From Mr. and Mrs. Weiss to Anna Muller?
A. That deed was prepared and ready for delivery 
on the date to be closed, and was with me at the 
time when I came to Mr. Haber’s office on the first 
of February.

Q. It appears to bear no stamps; was anything 30 
said in relation to the stamps? A. Mr. Weiss was 
going to Jersey City at the time, and I instructed 
him to take $15.00 worth of stamps, I think it was, 
obtain $15.00 worth of revenue stamps at the office 
of the revenue collector in Jersey City, and to have 
them with him so that we could put them on the 
deed, and they were there at Mr. Haber’s office, and 
we showed them to Mr. naber in connection with 
the deed, but they were not cancelled and were not 
attached to the deed. 40
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Q. After you had seen the search notes, what 
took place further as to the passing of the title; 
what was said and done right there in Mr. Haber’s 
office on the first day of February? A. I called Mr. 
Haber’s attention to the restrictions, and told him 
that according to what we had understood, they 

10 were different from the restrictions as represented 
to Mr. Weiss—as he claimed they were represented 
to him ; and I also called his attention to the short-
age in the lots as they were shown on the map and 
as specified in the contract, and I also told him that 
on account of the representations as to the cost of 
excavating the rock and the shortage, that Mr. 
Weiss would expect to be compensated for the dif-
ference in the value of the land. When the atten-
tion of Mr. Haber was called to the restrictions, 1 

2( ) said to him that I could not understand why he did 
not explain what the restrictions were, as he had 
the deed present at the time of drawing the con-
tract, and he had the deed at the time we were to 
close on February 1st, and the restrictions were 
lengthy and could easily have been seen, and he 
told me, or rather, he said, *1 was busy writing the? 
contract, and I did not hear the conversation about 
the restrictions ; if I had heard the conversation, Ï 
would surely have read the restrictions to them.” 

SR ) Q- Hid you say anything to Mr. Muller about 
these restrictions or about what had been said? A. 
No, sir, I had my conversation with Mr. Haber, but 
when the restrictions were read, and Mr. Weiss 
heard all the various restrictions, particularly about 
not having any apartment house for more than 
three families, he began to rave; he addressed Mr. 
Muller and said to him, “Didn’t you tell me that 
there were no restrictions on the property, but that 
you could not have any saloon?” and Mr. Muller

40
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said, “ Yes, I did, but I did not know what the re-
strictions were.”

Q. What else took place between them at that 
time, if you recall? A. The check which was ten- 
wered was rejected, because it was not a legal ten-
der; Mr. Davis was there at the time when this 
conversation came up—we were ready to go almost 10 
When that climax came about the restrictions; and 
then we left, or Mr. Haber then suggested that he 
would get a deed from Mr. Gerber, or endeavor to 
do so, to release these restrictions, and asked me if 
we would take title if such deed was obtained; I 
told him I was not prepared to pass upon that ques-
tion at the time, but I was inclined to think that I 
should want to have a release from all the neigh-
bors, as any one of the neighbors might stir up 
trouble for Mr. Weiss, if he attempted to build an 20 
apartment house in violation of what seemed to be 
the apparent restrictions in the record.

Q. Was anything said as to this mortgage? A.
The mortgage was not shown to me at that time, 
absolutely not.

Q. Was anything further said about the area, or 
have you told that? A. At that time we were argu-
ing about who should be given an allowance, and 
there seemed to have been no question of what was 
said about the size of the lots; there was no dispute 3Q 
about the actual conversation, but merely whether 
they were entitled to an allowance or not.

Q. There was a discussion of that? A. Well, 
they were not willing to make any allowance.

Q. Can you recall anything else that occurred 
after that first day of February? A. Nothing that 
I can think of at the present moment.

Q. When did you first see this mortgage that was 
attempted to be given?

40
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Mr. W eller: T object—there was no mort-
gage attempted to be given.

Q. The mortgage which Mr. Haber referred to 
this morning, I mean? A. The first time I saw that 
was on February 19, at my office.

20 Q- Who had it that time? A. Mr. Haber.
Q. What was its condition as to parties at that 

time? A. It was signed by Anna Muller, and the 
certificate of acknowledgment certified only as to 
Anna Muller.

Q. This was on the 19th day of February? A. 
Yes, sir, that is the next day we got together; we 
had several conversations over the telephone, and I 
think I may have met Mr. Haber at the District 
Court, but the only time we got together at Mr. 

20 Haber’s office was on the 19th day of February, at 
my office.

Q. Who was present at that time? A. Mr. and 
Mrs. Muller, Mr. Isador Haber, Mr. Weiss and 
myself.

Q. Will you state what took place at that time? 
A. I made a memorandum at the time; I will refer 
to that to refresh my memory: Mr. Isador Haber 
tendered a deed by Gerber of which I made a copy, 
purporting to be dated February 3, 1916, releasing 

jjO to Conrad Muller Lots Nos. 52 and 53, with a re-
cital; that deed is in evidence here, acknowledged 
February 3, 1916, before Isador Haber, attorney- 
at-law ; Isador Haber also tendered a bond of Anna 
Muller for $6,500, due February 1, 1919, and pro-
viding for installment payments of $200 quarterly 
and interest, and with a cancelled revenue stamp 
on the bond. The mortgage of Anna Muller, dated 
February 1, 1916, acknowledged by Anna Muller 
alone, before Isador Haber, attorney-at-law. I made

40
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J. Philip Dippel—Direct Examination.

that memorandum at the time that Mr. Haber was 
there in the office; I wrote it down. Warrantee 
deed, dated February 1, 1916, by Conrad Muller 
and Anna, his wife, to Nathan Weiss, conveying 
Lots No. 52, 53, 54 and 55, on the map of Gerber, 
subject to a mortgage of $2,500, which the grantee 
assumed; subject to restrictions of record in the 10 
general chain of title, with stamp $12.50, cancelled; 
acknowledged February 1, 1916, before Isador 
Haber, attorney-at-law. We then rejected the ten-
der for the reason that there was a recital in the 
deed “ Subject to restrictions of record in the chain 
of title” ; that deed did not contain provision for 
transfer of the title to the middle of the street, be-
cause it recited that the mortgage was assumed by 
the grantee; that the title is subject to restrictions 
which are not according to the representations made 20 
at the time the contract was negotiated and signed; 
that the mortgage is not signed by Mr. Muller; that 
the deed of Gerber is not recorded, and could not 
release the premises from the other grantee’s claim; 
that the deed tendered did not convey all the land 
mentioned in the contract and as represented by 
Muller and his wife, and that we demanded an 
allowance for the shortage.

Q. Did anything else take place on that occasion?
A. The tender was, of course, rejected, and Mr. 3q  
Haber then said that he would make some correc-
tions in that mortgage, and a few other things that 
I had objected to and tender performance again. 
There was a conversation there about how much 
allowance should be made for rock, but Mr. and 
Mrs. Muller would not make any concessions or any 
allowance.

Q. Was there any further tender then? A. On 
Februarv 21,1916, there was a tender made by Mr.-

*7 / '
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J. Philip Dippel— Cross Délamination.

Haber to me in my office; Mr. Weiss was not 
present.

Q. What was the nature of that? A. He then 
tendered the same deed; the deed of Muller and his 
wife to Weiss, containing a recital, “ Subject to re-
strictions of record,” having a clause in there giving 

10 title of the grantors to the middle of the street— 
having the assumption clause erased—the assump-
tion of that mortgage—that part of the clause 
erased; it was in on the 19th day of February—I 
had not really compared the deed before that for 
the purpose of passing upon its competency to pass 
title, until the 19th day of February; and the bond 
and mortgage on the 21st of February was signed 
by Conrad Muller and Anna Muller; Mr. Weiss was 
not present at that time. My recollection is that 

20 Hr. and Mrs. Muller were not present either.
Q. Did you accept the title? A. I rejected title 

again; I had no authority to accept it, anyhow. I 
had no real authority from Mr. Weiss to accept the 
title; but the same objection that had been made 
about the land described in the deed is not the same 
as is in the contract.

Cross Examination by Mr. Weller;

gQ Q. You said you were an attorney and counsellor- 
at-law? A. Yes, sir.

Q. You are also in the real estate and building 
business? A. To my sorrow, I have built some 
houses.

Q. You are in the real estate and building busi-
ness some with Mr. Weiss? A. I never had any 
real estate dealings with Mr. Weiss whatsoever.

Q. He never built anything for you? A. No, 
sir.

40
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J. Philip Dippel— Cross Examination.

Q. When did you first become his attorney or 
solicitor? A. To my recollection, I  never had any 
business dealings with Mr. Weiss, except on one 
occasion when he sued a client of mine, and he 
was represented by Mr. Carl Weitz, and I de-
fended Mr. Lowney; subsequent to that he bought 
a mortgage from a client of mine, and I  drew the 10 
assignment of the mortgage.

Q. Now, the last time, on the 21st of February, 
what time did you see Mr. Haber in your office that 
evening? A. About ten o’clock in the morning.

Q. In the morning? A. Yes, sir.
Q. Didn’t you see him there late in the evening?

A. That was on February 19; I saw him in the 
evening.

Q. What time was that? A. That must have 
been about five or 5 :30. 20

Q. Did you go in there at that time with Mr. 
Weiss? A. Mr. Weiss was there by appointment;
1 notified Mr. Weiss that Mr. and Mrs. Muller and 
Mr. Haber would be there to make another tender, 
and I had received a message by telephone that 
that would take place, and Mr. Weiss was present 
on that occasion.

Q. Didn’t you and he, on one of these occasions, 
come in together late? A. It may be possible on 
that occasion that I was busy at some court. 30

Q. Don’t you recollect that on the 21st you came 
in with him late and it was in the evening when 
Mr. Haber was there? A. No, sir, that is absolute-
ly not so.

Q. At which time did Mr. Haber have the thou-
sand dollars cash? A. On both occasions.

Q. You say you had no right to accept the title?
A. He had not authorized me to pass on it.

Q. How had you the right to reject it, then?
40
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J. Philip Dippel—Gross Examination.

A. I did not expect to tell him that those objec-
tions were still to be maintained.

Q. Of course, Mr. Weiss was doing as you re-
quested him to do? A. Yes, sir, he was taking my 
advice as to the legal effect o f  these—

Q. And your main objection was what? A. Mr. 
10 Weiss objection, of course, was that the restric-

tions there; acting under my advice, were different 
than those which he had had represented to him as 
the restrictions against the land; that the size of 
the land was not the same as that represented, or 
as stated in the contract; he also had the objection 
that the statements as to the cost of excavating the 
rock was far in excess of what the representation 
was. These were the final objections that were 
made.

20 Q. Were you objecting to the deed? A. Not after 
the corrections were made; on February 21, when 
the deed was tendered to me, those corrections were 
made, which obviated my objection.

Q. You wanted the other things removed, the re-
strictions, and wanted an allowance for the length 
of the lots and an allowance for the excavation ; is 
that it? A. And wanted to have the restrictions 
taken off. Of course, I will say this : that the deed 
which was given by Mr. Haber to me on February 

^  19th, had no second acknowledgement on it, and 
neither did the mortgage have a second acknowl-
edgment on it.

Q. In each of those descriptions to the deeds that 
you have enumerated, there is a reservation on the 
part of Mr. Gerber, the grantor, not to restrict 
anything on Bull’s Ferry Road, excepting as to 
manufacturing, isn’t there? A. The deed of the 
lots Nos. 1, 2, 3, 4, 5, 6, 7 and 8, have no such ex-
ceptions, but has the actual restriction in there 

™  against manufacturing.
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J. Philip Dippel—Cross Examination.

Q. But the other deeds, in the residential section, 
in those deeds, Mr. Gerber reserves the right to not 
put any restrictions in, excepting for manufactur-
ing? A. I don’t know exactly what it has.

Q. In order to get it on the record, then, those 
deeds contain these words: “ Provided, however, 
that nothing herein contained, shall prevent the 10 
said John G. Gerber, his heirs, executors, adminis-
trators and assigns, from selling the lots as laid out 
on the map above referred to, and fronting on Bull’s 
Ferry Boad, free from above restrictions for store 
purposes for the sale of merchandise generally, but 
not for manufacturing purposes?” A. That is true, 
yes, sir.

Q. You first found out about these restrictions 
when? A. I found out, about probably three or 
four days before the date of closing 20

Q. That is, before the first of February? A. Yes,
sir.

Q. Did you tell Mr. Weiss about those restric-
tions at that time? A. I told him about them 
generally, previous to the actual closing.

Q. Previous to the first day of February A. 
Previous to the hour of closing; well, about the 
time we were going to close; when Mr. Davis came 
back from the court house with the papers which 
were in the jacket, I said I would read him the re-
strictions, and when it came back from the court 
house we had the restriction written out in full.

Q. Then, Mr. Dippel, none of the lots on Bull’s 
Ferry Road, with the exception of these two con-
veyed to Mrs. Muller, have any restrictions against 
anything, excepting manufacturing? A. That is 
right, excepting the other two on the corner, 53
and 54.

Q. When Mr. Haber came there, you told him 
your client was standing on those very things that
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J. Philip Dippel— Cross Examination.

you pointed out here? A. I told him that I still 
found objection to the title for the reasons as 
stated,

Q. Did you ask him why he put in this word 
“about” in the contract? A, I don’t believe I did; 
there was some talk about that word having been 

10 put in there for the reason that they did not know 
what the lots were ; that was the explanation.

Q. That was the first of February? A. Yes, sir.
Q. And Mr. Weiss was there? A. Yes, sir.
Q. And he knew then just what those restric-

tions were? A. Yes, sir.
Q. In what way did you say that those restric-

tions differed—that is, to Mr. Weiss, and Mr. 
Haber, on the 2lst of February; in what way did 
you say they differed from what Mr. Weiss had 

20 been told? A. I did not say, except that they were 
other than those that were represented.

Q. Did you say in what way they differed? A. 
No, sir, I presumed that Mr. Haber knew all about 
it, because on the first of February he was pres-
ent when the conversation took place.

Q. Tell me as nearly as you can, what words 
you used on that day, when Mr. Davis came from 
the Court House and searched? A. Before Mr, 
Davis got there, I spoke to Mr. Haber about the 
restrictions, and I asked him if he had his deed 
there, and he said he had, and I called his atten-
tion to the restrictions I printed on that deed of 
Mr. Gerber to Conrad Muller, and I said to him, 
“ How did it come that he did not tell what these 
restrictions were?”  And he said, “ Isador Haber 
said that he was busy at the time when they had 
their conversation between Weiss and Muller as 
to restrictions, and he did not hear it.”

40
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J. Philip Dippei— Cross Examination.

Q. Didn’t lie say that he was very busy rushing 
through the contract and he had not time to read 
the restrictions? A. No, sir, he did not.

Q. He did not say anything like that? A. No, 
sir, he did not.

Q. He said he did not hear what they said about 
restrictions? A. That is what he said.

Q. When? A. At the time when he was drawing 
the contract.

Q. You told Mr. Haber at that time that you 
would want to get releases from all—that is, a 
release from all these people that had bought lots? 
A. I did not say I would want to; he asked me 
would I take a deed from Mr. Gerber releasing 
these two lots from restrictions, and I told him 
I was not prepared at that time to say whether 
I would accept such a deed or not, as I had an idea 
that any grantee of Gerber could enforce the re-
striction, or could at least make trouble for Mr. 
Weiss.

Q. You know now that under those deeds that 
they could not make any trouble for Mr. Weiss? 
A. I don’t  say so.

Q. You don’t know? A.' I think there is a gen-
eral plan or scheme.

Q. But you know that under these— A. (No 
answer. )

10

20

30

By the Court:
Q. How many lots have been abandoned under 

it? A* Ten have restrictions against manu-
facturing.

Q. Is there a restriction in the deed to the origi-
nal grantor? A. No, sir, he made the restrictions.

Q. And they varied in terms? A. They were 
substantially alike; there is a very long recital in 
here. 40
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Joseph Doris—Direct Examination.

JOSEPH DAVIS, sworn in behalf of the De-
fendants, testified as follows:

By the Court:

Q. Are you a member of the Bar? A. Yes, sir.
Q. Where do you reside? A. 312—34th Street, 

North Bergen.
Q. Do you know the parties to this litigation? 

A. Yes, sir.

Direct Examination by Mr. McDermott:

Q. You are a partner of Mr. Dippel? A. Yes, 
sir.

Q. You know Mr. Haber? A. Yes, sir.
Q. Mr. Davis, did you make the search against 

this Muller property on the Bulls Ferry Road, in 
the early part of the year? A. Yes, sir.

Q. And do you remember about when you com-
pleted your notes of the search? A. Some few 
days before the date set for the closing; it was 
around February, as I recall.

Q. Do you remember being at Mr. Haber’s office 
on February 1st? A. Yes, sir.

Q. Did you have your notes there? A. Yes, sir. 
Q. Did they disclose the restrictions which were 

in the deed from Mr. Gerber? A. Yes, sir.
Q. And were they read at that time? A. Yes, 

sir, I gave them to Mr. Dippel, who read them over. 
Q. Who read them over? A. Yes, sir.
Q. To whom did he read them over? A. To those 

that were present, which were Mr. Weiss, and both 
the Mullers, Mr. Haber and his father.

Q. They were all present? A. Yes, sir.
Q. Did you hear Mr. Weiss say anything to Mr. 

Muller at that time? A. Yes, sir.
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Joseph Davis—Direct Examination.

Q. What did he say? A. Mr. Weiss was quite 
put out when he was informed as to the restrictions.

Mr. Weller : I object to the words “quite 
put out.”

The Court : Strike it out.

A. (Continued) Mr. Weiss addressed Mr. Muller 
when he found out that there were the restrictions, 
and he told him,—why did he tell him that there 
were no restrictions except the saloon,—and he 
could not explain that,—Mr. Muller could not ex-
plain that ; he said he did not know of any restric-
tion except that you could not have a saloon.

Q. Was anything else said at that time? A. Mr. 
Muller tried to explain himself that he did not 
know just what the restrictions were.

Q. What did he say about what he had said to 
Mr. Weiss? A. Well, Mr. Weiss accused him of 
making those remarks,—that there were no restric-
tions except that one could not build a saloon at 
the time the arrangements were made to sign the 
contract ; and Mr. Muller did not deny that he had 
made such a statement.

Q. What did he say? A. He did not deny that 
he had made the statement.

Q. Did Mr. Muller say anything? A. No, sir, he 
was silent when he was accused of failing to men-
tion those restrictions.
Cross Examination by Mr. Weller:

Q. Don’t you know that the original deed from 
Gerber to Muller was there, and all these restric-
tions had been read before you went there with 
your search? A. No, sir.

Q. Did you hear Mr. Dippel testify to that a 
moment ago on the witness stand? A. I heard him

10

20

30

40
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Nathan Weiss—Recalled, cross.

testify yes, sip; I was at the Court House and I 
returned from the Court House between three and 
five o’clock, and met Mr. Dipple with Mr. Weiss 
and those parties at Mr. Haber’s office, so what took 
place before I arrived, I don’t know, but we did 
know before that tine that there were some re- 

10 strictions.
Q. Don’t you know that the search that you 

brought from the Court House showed just ex* 
actly the same thing that the deed showed—the 
deed from Gerber to Muller? A. It would natural* 
ly have to show that.

Q. And that is all that your search did show? 
A. No, sir, it showed what other restrictions of 
other deeds which Mr. Gerber made.

Q. That is all that showed as to this particular 
20 deed? A. Yes, sir.

Defendant rests.

NATHAN WEISS, recalled for further cross ex-1 
animation, testified as follows :

Cross Examination by Mr. Weller.'

Q. When we made application for a preliminary 
injunction, you made an affidavit in this case, 
didn’t you? A. Yes, sir.

Q., You testified to- this: “At the time fixed for 
closing the title, my attorneys called with me at 
the office of Mr. Isador Haber, and I refused to 
take title, acting on their advice, because of the 
restrictions and the shortage of the depth of the 
property? A. Yes, sir.

40
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John G. Gèrhèr—D irect Examination.

Q. That is oh the first of February? A. Yes, 
sir.

Q. Then you did know of the restrictions at that 
time? A. Well, it was told to me right there, and 
Mr. Davis brought the search with him and I was 
told.

Q. You testified to this, didn’t you, in that affi- 10 
davit : “ On the 21st of February I was at the of-
fice of my attorneys when the complainants and 
their attorney, Mr. Isador Haber, again tendered 
a deed, which recited that the premises were sub-
ject to restrictions of record, ahd I refused to take 
title, again, because the land described in the deed 
Was not the same as the land described in the con-
tract, and is not as represented by the complain-
ants, and because it is subject to restrictions not 
the same as those represented by the complain- 20 
ants”  ; you swore to that, didn’t you? A. Yes, sir.

Q. Was that true? A. Yes, sir.

REBUTTAL.

JOHN G. GERBER, sworn in rebuttal, testified 
as follows :

Direct Examination by Mr. Weller:

Q. Where do you live? A. No. 2 Second Street, 
Weehawken.

Q. You are the John G. Gerber who made the 
map of the property up there that has been spoken 
of? A. Yes, sir.

Q. Do you remember when you sold two lots to 
Mr. Conrad Muller and wife? A. I think it was

40
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John -G. Gerber—Direct Examination.

in May or June 6, 1906, the first sale, I think it 
was the first of June.

Q. Those lots were Nos. 54 and 55 on Bull’s 
Ferry Road? A. Yes, sir.

Q. In that deed you placed the restriction 
against manufacturing only? A. (No answer.)

10 Q. June 1, 1906, you sold them three lots? A. 
Yes, sir.

Qi. 52, 53 and 56? A. Yes, sir.
Q. 52 and 53 front on Bull’s Ferry Road? A. 

Yes, sir.
Q. And 56 fronts on Sixth Street? A. Yes, sir.
Q. Now, in that deed there appears to be a gen-

eral restriction; how did that get there?

Mr. McDermott: I object; here is a deed 
f 20 with restrictions—

The Witness : It ought not to be there'

Q. Now, explain how that happened to be. A. I 
sold those particular lots free and clear of restric-
tions ; all those lots facing Bull’s Ferry Road were 
free of restrictions. I  think, through a mistake of 
the lawyer, Mr. Smyth, he made that blunder, he 

¡oversaw that he took the one No. 56 with the re-
strictions, and he put the two others, Nos. 52 and

<B0 53 with the restrictions; that was a mistake by 
him.

Q. Are those the only lots on the Bull’s Ferry 
Road that contained the restrictions? A. Yes sir.

Q. Just those two? A. No, sir, all the lots, eight 
lots, Nos. 1, 2, 3, 4, 5, 6, 7 and 8; and Nos. 52, 
53, 54 and 55.

Q. They were free of restrictions? A. Yes, sir.
Q. With the exception of what? A. No excep-

tion, except “nuisance” or “manufacturing.”
40
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William Puch—Direct Examination.

Mr. McDermott : I move to strike out
this testimony as to the mistake in the deed 
which he says was made, he thinks, by one 
Smyth.

The Court : I will allow it to stand.

Q. When you laid out this plot, did you ever in- IQ 
tend any restrictions on Bull’s Ferry Road, ex-
cept against manufacturing?

Mr. McDermott : Objected to.
The Court : Objection sustained.

Cross Examination by Mr. McDermott :

Q. You spoke of the restrictions on these lots on 
Bull’s Ferry Road ; they were restricted as to man- o q  
ufacturing, all of them? A. I cannot remember, 
but the restriction tells itself, it is on record.

Q. And what the restrictions tell in the deed 
is what you meant them to tell? A. Yes, sir.

WILLIAM PUCK, sworn in rebuttal, testified 
as follows:

Direct Examination by Mr. Weller: w

Q. WTiere do you live? A. 411 Park Avenue,
West New York.

Q. How far is that from Mr. Muller’s property 
that you heard them testify to here? A. Well, 
across the street, and how deep his lots are, I 
don’t know.

Q. Do you know Mr. Weiss? A. No, sir, I do 
now at the present time.

40
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William Puck^—Direct Examination.

Q. How long have you known him by sight ? A. 
Well, about the week after Christinas.

Q. Didn’t you know him before Christmas? A. 
No, sir.

Q. By sight? A. Yes, sir.
Q. You knew him by sight before Christmas? 

10 A. Yes, sir.
Q. HoW long before Christinas did you know 

him? A. Three weeks before Christmas.
Q. Where did you See him three weeks before 

Christmas? A. Walking around the lots there on 
Mr. Muller's ■ property.

Q. How long before Christmas was the first time 
you saw him? A. Three weeks.

Q. How often did you see him on those lots? 
A. Twice.

20 Q. Was he alone, or were there others with him 
on these lots? A. One time he had two more men 
with him, and about a week after Christmas he 
had another man with him.

Q. When he was there before Christmas, what 
was he doing on these lots? A. He was stooping 
over a rock; he had a stick or a ruler in his hand, 
about three feet long; he walked all the way around 
the lots.

Q. Were there other men with him? A. Yes, 
d0 sir, two other men with him.

Q. What were they doing; did you see him do 
anything else? A. He was just walking around 
with them, and when they got to the rock in that 
hole they seemed to be measuring it.

Q. Did you see them dig at any time? A. They 
tried to dig, but they could not.

Q. What were they trying to dig With? A. A 
Stick.

40
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William Puck— Cross Examination.

Q. You are sure that was about three weeks be-
fore Christinas? A. Yes,,sir.

q . How long before Christmas was it? A  Three 
Weeks before Christmas I saw him, and about a 
Week after Christmas.

Q. You don’t know exactly how long it was be-
fore or after, but about that? A. Yes, sir. 10

Q. About three weeks before Christmas when 
you saw him ; did you see him again before Christ-
mas? A. No, sir, I did not.

Q. Do you remember Mrs. Muller introducing
you to them? A. Yes, sir.

Q. When was that? A. That was the week be-
fore Christmas.

Q. Where were they at that time? A. Coming 
down the hill; she introduced me then—I mean, 
she pointed the men out to me. ^

Q. What were they down there for? A. Around
the lots.

Q. Mrs. Muller was with them? A. No, sir, Mrs. 
Muller was at my place.

Q. When they passed your place, she introduced 
you? A. Yes, sir.

Cross Examination by Mr. McDermott:

Q. How many times do you say you saw him? 30 
A. Three times.

Q. And when was it you were introduced to him?
A. X was not introduced to him; she only pointed 
him out to me as he was coming off the lots; that 
Was about a week before Christmas.

Q. Did you have your attention called to it in 
any way at the time? A. No, sir, I just told Mrs. 
Muller: “ I have seen that man on those lots be-
fore.”

40
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William Puck— Cross Examination.

Q. Was there anyone with him at this time that 
you have just mentioned, before Christmas? A. 
Yes, sir, he had two men with him the first time, 
and then at the time Mrs. Muller pointed him out 
to me, he had a man with him then.

Q. When did she point him out to you? A. 
10 That was a week before Christmas.

Q. Did you take any interest in it at all—what 
he was doing over there? A. No sir.

Q. You paid no attention to the date particu- 
larly, Mr. Puck j the date did not make any im-
pression on you? A. No, sir.

Q. You think he was there with Mr. Vanderbilt 
on one occasion? A. Yes, sir, that stout man.

Q. You say this was some time after Christmas? 
A. About a week after Christmas.

Q. About the 7th of January, wasn’t it, as a 
matter of fact? A. About that, I  guess.

Q. About the 7th of January? A. Yes, sir.
Q* And who were these men j do you know who

the men were that were with him? A. They looked
to me like Italians.

Q. What sort of weather was it that day? A. 
The sun was shining.

Q. And you say they were there making some
¿10 measiirerrients ? A. They were stooping oyer a 

rock.
Q. They were measuring the rock when Mr. Van-

derbilt was there, too? A. Yes, sir.
Q. You never saw him before—Mr. Weiss? A. 

No, sir.
Q. You never saw him before that time? A. No, 

sir.
Q. And the next time you say Mrs. Muller was 

in your store? A. In front of my store.
40
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William Puck— Re-direct Examination.

Q. That was still in the winter time? A. Yes, 
sir.

Q. And she pointed him out to you? A. Gom- 
ing down off the lots.

Q. Who was there with him then? A. He had 
another man with him, then.

Q. Do you know who the other man was? A. 10 
No, sir, the first time he had two Italians with 
him.

Q. Did you ever speak to Mr. Weiss? A. No, 
sir.

Q. You never have spoken to him? A. No, sir.
Q. And never have had your attention called 

to him particularly in any way? A. No, sir.

Re-direct Examination by Mr. Weller:
20

Q. What kind of business have you there? A.
I had a butcher business.

Q. Is that a pretty popular place? A. Kinder.
Q. It is a very busy street, Mr. Puck, isn’t it?

A. Yes, sir.
Q. Many hundreds of people there during the 

day? A. No, sir, I don’t say many hundreds.
Q. Several hundreds, then? A. There might be 

100 a day, yes sir.
Q. It is really a very busy thoroughfare? A. 30 

Not very busy, no, sir.
Adjourned to a day to be fixed.

40
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Anna Muller—Rebuttal, direct.

10

SECOND DAY.

October \% 1916.

Same appearance as before noted.

Mr. McDermott: I  move to have the witnesses 
excluded from the court room.

The Court: All right, if you feel that way about 
it.

ANNA' MULLER, sworn in rebuttal, testified 
as follows:

Direct Examination by Mr. Weller:

20

30

40

Q. You are the wife of Conrad Muller? A. Yes, 
sir.

Q. And you are one of the complainants in this 
cause? A. Yes, sir.

Q. Where do you live? A. 1093 Boulevard East, 
West New York, New Jersey.

Q. Do you remember the first time you saw Mr. 
Nathan Weiss, the defendant, or one of the de-
fendants, in this cause? A. I saw him Tuesday 
night before Christmas.

Q. Where? A. Up in my own parlor.
Q. Whom did he come there with? A. With an 

old gentleman, Mr. Haber.
Q. What conversation took place there between 

you and your husband and Mr. Haber? A. Mr. 
Weiss got a house for sale, and he wanted our lots 
on Park Avenue, and he talked about the prices and 
about the lots, and Mr. Weiss wanted $48,000 that 
night for his house on Fifth Street and Palisade; 
and then he talked about the lots and talked about 
the business through and through.
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Q. Well, state what was said. A. Well, lie said 
he wanted $48,000 for his house, and Mr. Muller 
and Mrs. Muller wanted $15,000 for the lots; and 
that night we talked together, and Mr. Weiss came 
down to $46,000 on his property. Mr. Weiss, Mr. 
Haber, me and my husband, were all together, 
and he came down to $46,000; and then he talked 
about the price; he offered it to us for $46,000, and 
after that he said, “ I cannot do any dealing to-
night, because this is not my price,” and he went 
off then.

Q. When did you next see him? A. Then he 
came two days after that again.

Q. Who was with him? A. Mr. Haber and no 
one else—old Mr. Haber—and then they were sit-
ting in my sitting room and we talked about com-
ing down with the price again, and he talked about 
the digging out, and he said, “Well, Mr. Muller, 
how much will it cost you to dig out” ; he said, 
“Well, years ago I could have it dug out for $2,- 
500” ; then Mr. Muller said, “ You will have to pay 
more now, because labor has gone up” ; Mr. Weiss 
said “ I know that, because the labor went up, I 
know we cannot dig it out for that” ; he said, I 
know that because I am a builder.

Q. Did he say what he wanted for the house? A.
$48,000.

Q. What was he going to do with your lots? A. 
He said he was going to build the building up, like 
he always built his buildings.

Q. What buildings? A. Just like he always
built them.

Q. Like the one on Fifth Street—that was a five- 
story tenement house? A. And after that he talked 
to my husband, and I didn’t say nothing no more.

10

20

30

40
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Q. Well, what did they do? A. Then Mr. Weiss 
wanted to cut down the price, $46,000 was too 
much, and there was an argument about the price.

Q. And they came to an agreement of $45,000, 
on his property? A. Yes, sir.

Q. How much were your lots to be? A. $15,000. 
10 Q. Did you finally come to an agreement as to 

the amount? A. Yes, sir, that night.
Qi. What was done after you came to an agree-

ment as to the amount; what was done about send’ 
iny for someone to draw the contract? A. W ell, 
he was satisfied with $45,000, and he said to Mr. 
Muller, “Are you satisfied?” and he said “ Yes” ; 
and he said, “ What lawyer will you have?” and I 
said, “ We will take what you have got” ; and he 
said, “ Telephone to Mr. Haber” , Mr. Weiss told 

20 me to telephone for Mr. Isador Haber, and the old 
man Haber went with me, and we telephoned for 
young Haber to draw up the contract; that was 
about 10 :30 in the night that we telephoned to 
Mr. Haber; and he was there from a, little after 
eight o’clock in the evening.

Q. How did he get there at eight o’clock, if you 
did not telephone to him until ten? A. I mean that 
Mr. Weiss was up at ten o ’clock.

.... Q- I asked you what time Mr. Haber got here? 
A. Half-past ten to 10 :45.

Q. He came there at about a quarter to eleven? 
A. Yes, sir.

Q. What was done when he got there? A. Then 
Mr. Weiss told Mr. Haber about the property, and 
that he should make the papers up.

Q. And did he start to draw the papers? A. Yes, 
sir.

Q. What was said about the size of the lots, if 
anything? A. Mr. Weiss asked Mr. Muller, “ How
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deep are your lots?” and Mr. Muller said, “ Mr. 
Weiss, I do not know, they run from 90 to 95 in 
the corner, and 33 feet front” ; and Mr. Weiss asked 
if it was not 100 by 100 feet; and Mr. Muller said, 
“How could that he 100 by 100 if Park Avenue cuts 
off to a slant?”

Q. Did you hear anything said about restric- 10 
tions? A. Yes, sir; Mr. Weiss said to Mr. Muller, 
“ There are no restrictions,”  and Mr. Muller said,
“ I know nothing about restrictions; I only heard 
a few years ago that we did not dare to build a 
liquor store there” ; and he said, “ I don’t care; I 
don’t put no stores in the property.”

Q. Did your husband tell him at that time that 
there were no restrictions on? A. Yes, sir; Mr. 
Muller said, “ Mr. Weiss, I don’t know anything 
about restrictions” ; he always said that. “ I only 20 
heard a few years ago that there shall not be any 
saloon.”

Q. Who was your lawyer when you bought the 
lots, who was your lawyer? A. Mr. Smyth.

Q. Where? A. Old man Smyth, of Union Hill.
Q. Did you have a New York lawyer at that time?

A. No, sir.
Q. Well, after that, did you have a New York 

lawyer? A. Mr. Muller bought the lots through 
Mr. Gerber. 30

Q. Through whom? A. Through Mr. Wall.
Q. Where is he? A. He is not here any more.
Q. Where does he live? A. He had an office on 

54th Street and 8th Avenue, New York.
Q. He had an office on 54th Street and 8th 

Avenue? A. Yes, sir.
Q. And do you know whether or not he had the 

deeds? A. Mr. Wall had the deeds in the safe, be-
cause we were in Europe, and we left it to Mr.

40
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Wall because he handled all our papers, and Mr. 
Muller never had the papers in the house until 
Mr. Weiss called concerning this deed.

Q. Can your husband read very much English? 
A. He can read more than I do; he can read a little 
bit, not much.

10 Q. Was the contract signed that night? A. Yes, 
sir.

Q. What time did Mr. Haber get these deeds 
drawn, this contract? A. It was nearly twelve 
o’clock.

Q. And after the contract had been finished, 
what was done? A. Well, after the contract was 
finished, Mr. Weiss and Mr. Muller took one com 
tract and read it together in their two hands, like 
this (indicating); Mr. Weiss and Mr. Muller held 

20 one contract in one hand, and young Mr. Haber 
he read it over for me, because I cannot read Eng- 
lish; and my husband and Mr. Weiss read one to-
gether, and then Mr. Haber said, “ Is everything 
all right?” and Mr. Weiss said “ Yes” ; so then he 
asked me, “Are you satisfied?”  and I said “Yes” ; 
so Mr. Haber left at 12 o’clock with Mr. Weiss.

Q. You signed the contract then? A. Yes, sir.
Q. And he left the house? A, Yes, sir.
Q. Now, on the first of February, did you go to 

30 Mr. Haber’s office? A. Yes, sir.
Q. Whom did you see there? A. Mr. Dippel and 

Mr. Haber, and Mr. Haber’s father, and me and 
my husband.

Q. What time of day was that? A. That was in 
the morning at ten o’clock.

Q. Was it in the morning or in the afternoon, 
or don’t you know? A. I think it was in the morn-
ing; it was in the morning at ten o’clock.

40



129
Anna Muller—Rebuttal, direct.

Q. Do yon remember Mr. Davis coming there 
after you bad been there a while? A. Yes, sir; Mr. 
Davis came when we had nearly finished.

Q. What time did Mr. Davis get there? A. It 
was nearly 11 o’clock.

Q. Well, before Mr. Davis came there, what talk 
did you hear? A. Well, Mr. Dippel asked Mr. Mul- 10 
ler if he allowed on our lots $500.

Q. What did they talk about first? A. Well, 
that they could not close up the deal, because there 
was some restriction on it, and then Mr. Haber 
asked him what kind of restrictions are on it; so 
Mr. Dippel told Mr. Haber that he did not know, 
and after that Mr. Dippel said to Mr. Muller, “ Be-
fore we go any further, do you allow $500 on your 
lots?”  and my husband said, “Not five cents.”

Q. What took place when Mr. Davis came in? 20 
A. Then Mr. Dippel said to Mr. Davis, he said,
“We cannot close this deal to-day” ; that is all I 
heard.

Q. Do you remember after that going with 
Isador Haber up to Dippel & Davis’ office on Union 
Hill? A. Yes, sir, one night after that—Mr. Dippel 
refused my check.

Q. Do you know the date? A. I could not tell 
you the date.

Q. Well, what took place there? A. Well, I 
drew the check on the bank for $1,000, and I want-
ed cash money, I did not want it in my house, and 
I asked for a certified check, and the bank man 
said, “This is just as good as a certified check,”  
and when I handed it to Mr. Dippel he said, “ Do 
you knoAV this check is good?” and I said, “ Why 
not?” I said “ It is from the Hoboken Trust Com-
pany.”

Q. Where did you have that certified check? A.
At home. 40
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Q. Where did you have it the first time? A. In 
my pocketbook in Mr. Haber’s office.

Q. I  was not asking you at all about that; I 
was asking you at the time that you and Mr. Ha-
ber were at Mr. Davis’ office; you went to Dippel 
& Davis’ office? A. Yes, sir.

10 Q. Did you see Mr. Weiss there? A. Yes, sir; 
he sat alongside of me.

Q. Did you offer the thousand dollars? A. Yes, 
sir.

Q. And the deed? A. Yes, sir.
Q. And what else? A. All the papers, and he 

said, “ Well, I don’t know; I shall have to ask Mr. 
Dippel first about that” ; and he went in and asked 
Mr. Dippel, and he told Mr. Haber something about 
the papers that I could not understand, because I

20 did not understand English very well.
Q. Was anything said about taking anything off 

at that time? A. $500.
Q. Who said that? A. Mr. Dippel.
Q. Mr. Muller said “Not five cents” ? A. Yes, 

sir.
Q. What did Mr. Dippel say about the $500? A. 

He said, “ Mr. Muller, are not you allowing on 
your lots $500 down?” and Mr. Muller said, “Not 
five cents.”

¿*0 Q. Did you see Mr. Weiss after that time? A. 
Then after that night, first all went home; then 
Mr. Weiss came and offered me $100 for my 
trouble; he offered me $100 for my trouble.

Q. What did he want you to do? A. He told me 
I  should take my lots back, and he would take his 
house back; I  said “What kind of business do you 
call this?” and he said, “ Don’t you think $100.00 
is a good bit of money for you to make in two 
days?”  I  said, “ I don’t do that kind of business” ;

40



131
Anna Muller—Rebuttal, direct.

and he said, “ Do you know how this house is built 
—the plastering is bad—the skylights fell in, and 
you will be very sorry” ; I gave him the answer,
“ If the house falls in part, I will keep what I have 
got, and you keep what you have got” ; and then 
after that he went away, and he said, “ Come on,
Mr. Haber, she is a hot-headed Dutchman; you 10 
cannot do anything with her” ; this is the answer 
he gave me. Then he said he would go down to 
my husband in the store, and he went to my hus-
band, and then after that he came again, a week 
after that, and he wanted $500 from me, and I said 
“Not five cents.”

Q; Now, those lots are on Park Avenue? A.
Yes, sir.

Q. Is there a house on Sixth Street at the end 
of your lots? A. Yes, sir, a yellow house. 20

Q. Does that run right along the end of your 
lots? A. Yes, sir.

Q. Do you know if there is a fence running from 
the corner of this lot on back; do you know that 
or don’t you? A. From that yellow house there is 
a garden fence running back.

Q. These are your four lots, what you call the 
“key lot” there is a house on? A. Yes, sir.

Q. Where is that house on lot 56? A. There it 
is (indicating on the map). This is the yellow 30 
house, and it has no fence here.

Q. Is not there a fence from the corner of the 
house back? A. No, sir, our line goes way back 
to the house.

Q. Then, from the corner of that house—that 
house does not cover the whole key lot; is there a 
fence from the corner of the house? A. No, sir.

Q. When have you been there? A. I have passed 
there every day.

40
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Cross Examination by Mr. McDermott:

Q. This lot No. 56, what you call the key lot, 
you own that? A. No, sir; we sold that eight or 
nine years ago.

Q. That is the one you have been trying to tell 
10 us about, the yellow house? A. Yes, sir.

Q, How long have you and your husband owned 
these other lots on the Bull’s Ferry Road? A. 
About ten years.

Q. And you go by there every day? A. Yes, sir«
Q. They are open? A. Yes, sir.
Q. Those four lots are open? A. Yes, sir.
Q. Where do you live? A. I live in 1098 Boule-

vard.
Q. How far away from those lots? A. I pass 

20 these lots on Bull’s Ferry Road and go down Sev-
enth Street.

Q. And do you go that way to your husband’s 
shop? A. Yes, sir.

Q. And is that the way he goes to town there? 
A- Yes, sir.

Q. So that these lots you have a chance to see 
every day? A. Yes, sir.

Q. There is nothing but rock and dirt on them J 
there is nothing fenced in? A. No, sir.

¿$0 Q. And you have had them for ten years, you 
say? A. Yes, sir.

Q. You said something about the deed, that you 
did not have the deed there, and Mr. Weiss asked 
you for it? A. No, sir ’ we had everything there 
when Mr. Weiss came.

Q. You say you had the deed there when Mr. 
Weiss called? A. Yes, sir.

Q. Where did you get it? A. I got a little tin 
box, and I took it out of that tin box, and I put it 

40 on my dining room table.
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Q. You were there? A. Yes, sir.
Q. How long had you had it in that tin box? A.

I could not tell you for how long, only two weeks 
before we called for it— Mr. Weiss wanted our 
lots—

Q. Where did you call for it? A. We had to get 
it from New York. 10

Q. How did it get to New York? A. My hus-
band got it; my husband went there and got it.

Q. How did it get to New York? A. Because 
we left it in New York with a friend of ours when 
we went to Europe; we did not take our papers 
along when we went to Europe.

Q). When did you go to Europe? A. That is 
eight years ago.

Q. You say you left the papers in New York?
A  Yes, sir. 20

Q. What do you keep in this tin box? A. My 
life insurance and all kinds of stuff.

Q. Deeds? A. This was the only deed, I think.
Q. There was more than one deed for this pro-

perty; your husband went over and got the deed 
or deeds? A. Yes, sir, all our papers.

Q. You got them and put them in this box? A.
Yes, sir.

Q. Then you had them all ready for Mr. Weiss 
when he came afterwards? A. I got all the papers 30 
in the box.

Q. And then, when they talked to you, then you 
got the deed and brought it out and put it on the 
table? A. Mr. Weiss was satisfied to close the deal.

Q. Then you got them out and put them on the 
table? A. Yes, sir.

Q. And then Mr. Haber took them? A. That 
Was when Mr. Haber came.

Q. You got this deed, you say? A. Yes, sir.
40
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Qj. Was it one or two deeds? A. Two lots are in 
my name and two lots in my husband’s name.

Q. You got those out and had them ready for 
him? A. Yes, sir.

Q. Did you spread them out on the table? A. 
No, sir, I  took them out of the box and put them

20 on the table.
Q. Can your husband read English? A. Not 

much.
Q. He reads some, doesn’t he? A. Not much.
Q. He runs a butcher shop, doesn’t he? Yes, sir.
Q. How about the books? A. My son runs the 

books.
Q. You got these deeds out and got them ready? 

A. I put them on the table?
Q. How could you tell which deed it was? A.

20 Because I left it to my husband, because I cannot 
read English.

Q. So he pointed out which deed it was? A. I 
don’t know.

Q. How could you pick out the right deed? Who 
picked it out? A. My husband; I took it out of the 
tin box and put it on the table

Qj. How did you know which deed it was? A. 
The deed was in big letters; I had no other deeds 
in my box.

30 Q- You had two deeds for this property in your 
box, and you had other deeds for other properties 
there? A. My husband attended to all that.

Q. Who took it out, you or your husband? A. I 
took it out of the tin box and put it in the table.

Q. You took how many out? A. Two.
Q. You had this insurance book? A. Yes, sir, 

that was all in a big paper like that.
Q. That insurance book you need every once in 

a while? A. Only once a year.
40
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Q. It had been over there for eight years? A.
We don’t need that book, we send a check; it is a 
life policy.

Q. They gave yon a book, didn’t they? A. Yes, 
sir.

Q. Have you got it now? A. No, sir, I have not 
got it now. . 1 0

Q. Where is it now? A. The life insurance ran 
out.

Q. And is paid off? A. Yes, sir.
Qj. You say that they never entered anything in 

that book for eight years? A. No, sir.
Q. You are sure about that? A. Yes, sir.
Q. They made no entries in the book for eight 

years? A. I could not tell.

Mr. Weller: Objected to as not cross-ex- 20 
amination.

Mr. McDermott: It all relates to this deed.
The Witness: I had the deeds in my 

hand—

Q. You said something about that key lot; how 
long ago did you sell that? A. Six or seven years 
ago.

Q. As long ago as that? A. Yes, sir.
Q. You had a deed for that? A. We sold that 

key lot before we went to Europe.
Q. You went to Europe eight years ago? A. 

Well, it is nine years this March since we went to 
Europe.

Q. How long is it since you sold the lot? A. I 
don’t know, ask my husband, I could not tell you.

Q. Where was the deed for that? A. In New 
York.

Q. Is that one of the deeds you left there when 
you went to Europe? A. Yes, sir.
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Q|. You sold it before you went to Europe? A, 
Yes, sir.

Q. That is not over five years ago that you sold 
that, is it? A. I never interfere with my husband’s 
businessI left everything to my husband; you ask 
me too much in your questions.

Q. Now, isn’t it about five years ago that 
you sold that lot? A. No, sir, we are five years on 
Union Hill, and this was seven or eight years ago 
since we sold that lot.

Q. Do you remember when you got that deed 
from New York? A. No, sir, I don’t remember 
anything about that, I had other troubles.

Q. You are sure you sent over all your deeds to 
this lawyer in New York? A. Yes, sir.

Q. When you went to Europe? A. Yes, sir.'
Q. What was his name? A. Mr. Wall.
Q. And none of them ever came back to you? A. 

We left it to him, because he always did our bush 
ness.

Q. In New York? A. Yes, sir, and over here too.
Q. I understood you to say that Mr. Weiss said 

he wanted to build the kind of house that he had 
built on Fifth Street? A. He said like he always 
built.

Q. But you said something about a house on 
Fifth Street? A. Mr. Weiss said to me: “You 
know what kind of a house I always build, like I 
always build,”  and at that time he did build the 
Fifth Street house.

Q. Did he say anything about the Fifth Street 
house? A. No, sir.

QL Why did you know that, then? A. He built 
one in Fifth Street and he built one like it in Pali* 
sade.

Q. You say that was a five-story tenement 
house? A. Yes, sir.
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Q. So that you knew that he wanted to build at 
least a five-story house on this property? A. From 
what he said.

Q. Did you see this blueprint before? A. I saw 
one? but I could not tell you exactly if it is that.

Q. Your husband had one that looked like this? 
A. Made by Mr. Deriso.

Q. He made this plan for him? A. Yes, sir.
Q. And that was a plan for a building to go on 

these lots? A. Well, Mr. Weiss did not say any-
thing about that at all.

Q. The blueprint which you know about, which 
you have told us about, was a blueprint for a build-
ing which was to be built on that lot? A. My hus-
band at one time had a thing printed like this by 
Mr. Deriso for that corner property? A. Yes, sir.

Q. That was a valuable property? A. Yes, sir.
Q. I suppose you and your husband were rather 

proud of it? A. I don’t know.
Q. You have not many other properties as large 

as that, have you? A. I have a house on Second 
Avenue, New York.

Q. But out here in Hudson you have not any 
other property as large as this corner plot on Bull’s 
Ferry Road? A. No, sir.

Q. It is an important piece of property?

Mr. Weller: I object to that.

10

20

30

Q. Part of the property belonged to you? A. Two 
lots.

Q. Belonged to you? A. Yes, sir.
Q. How big were the two that belonged to you? 

A. I really could not tell you that.
Q. Which two did belong to you—did you know 

that? A. I guess the two inside; I did not pay any 
attention to that. 40
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Q. This was done pretty late at night, this con-
tract? A. Yes, sir.

Q. And did you hear Mr. Weiss say anything 
about restrictions? A. Mr. Weiss said, “Well, Mr. 
Muller, do you know anything about restrictions, 
and Mr. Muller said, “ I don’t know about the re- 

10 strictions, I heard a few years ago that there could 
not be any beer saloon on;”  and he said, “Well, I 
don’t care for that; I don’t put any stores in the 
property, no saloon in the property, no stores 
either.”

Q. So that he did not care anything about the 
saloon restriction? A. No, sir.

Q. And do you remember what was said just 
before Mr. Weiss spoke to your husband; do you 
know what was. said just before that? A. Mr. 

20 Weiss asked about digging out the rocks.
Q. What was the opening when they talked 

about restrictions? A. Mr. Muller said to Mr. 
Weiss, “ Mr. Weiss, I only heard a few years ago,” 
that is all I can tell you.

Q. Was the restriction mentioned more than 
once? A. Twice it was mentioned.

Q. Did they talk about it again? A. They talked 
the very first thing.

Q. They talked about restrictions? A. Yes, sir, 
HO and Mr. Muller said, “ I don’t know about, the re-

striction, because only a few years ago I heard there 
should not be any saloon.”

Q,. When do you say they talked again about the 
restrictions? When was the next time you heard 
about restrictions? A. In Mr. Haber’s office.

Q. That was the first of February? A. Yes, sir.
Q. Didn’t you hear about it anywhere in the 

meantime? A. No, sir.
Q. You heard nothing more said about restric- 

tions? A. No, sir.
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Q. And in Mr. Haber’s office there was something 
said about restrictions? A. Mr. Muller said, I 
did not say anything about restrictions, because I 
don’t know what restrictions are on.”

Q. You say your husband said then that he did 
not say anything about restrictions? A. Mr. Dip
pel asked my husband— 10

Q. Mr. Dippel asked your husband if he had not 
told Mr. Weiss that there were no restrictions ex-
cept the saloon, didn’t he; didn’t Mr. Dippel ask 
Mr. Muller that? A. I don’t know.

Q. You heard something there? A. I could not
tell you. . . . .  , 9

Q. What part of the conversation did you hear.
A. When we went in Mr. Haber’s office, Mr. Dip- 
pel wanted to settle this matter over, and Mr. Dip- 
pel said to Mr. Muller, “ Didn’t you know there 20 
was restrictions on your property?” and Mr. Muller 
said, “ I don’t know anything about restrictions.”

Q. Then Mr. Dippel did ask him something about 
that, and you heard it? A. Yes, sir, I heard that in 
Mr. Haber’s office.

Q. Now, did not Mr. Dippel ask Mr. Muller this : 
“ Didn’t you tell Mr. Weiss there were no restric-
tions on the property except the saloon ;”  did not 
Mr. Dippel ask Mr. Muller that in Mr. Haber s
office? A. I don’t know. U

Q. You were there? A. I did not listen.

Mr. Weller : There really ought to be an
interpreter for this lady.

The Witness : I  don’t understand the big
words, you use.—

Q. So that you did not listen to what was said?
A. No, sir.

40
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Q. And you did not understand very well what 
they were talking about, anyhow, did you? A. No 
sir. 1

Q. At this time in Mr. Haber’s office, did you 
hear Mr. Dippel say anything about the size of 
the lots? A. I did not pay any attention to it.

10 Q. You did not hear him say that the lots were 
short? A. I did not pay any attention to it.

Q. And your idea was to leave this thing to your 
husband? A. Yes, sir.

Q. And you did not pay much attention to what 
was said? A. No, sir.

Q. Didn’t you hear your husband tell Mr. Weiss 
the size of these lots? A. What is that?

Q. Did not Mr. Weiss ask your husband how big 
these lots were?

Mr. Weller: When?
By the Court:

Q. At any of these conversations? A. He said, 
Mr. Weiss, I could not tell you exactly how they

run; they go from 90 to 95 by 30 feet, being the 
corner.

Q. When was that, that that happened? A. 
That happened in my parlor when they were all 
together, when we were all together.

Q. Where was the deed then when he said that? 
u A. It was not settled yet.

Q. When your husband said he did not know the 
size of the lots, where was your deed? A. In my 
tin box.

Q. All your husband had to do was to look at, 
them? A. He did not.

Q. He could tell exactly the size if he looked at 
the deed? A. He did not.

Q. He could tell exactly the size if he looked at 
the deed? A. He did not look at the deed.40
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Mr. Weller: Now, do the deeds show the 
size of those lots; it merely gives the number.

Q. Did you have the map there? A. No, sir; I 
could not tell you anything like that, because I 
left that to my husband; he is a business man and 
I am not; I left it to him. 10

CONRAD MULLER, being recalled in rebuttal, 
testified as follows:

Direct Examination by Mr. Weller:

Q. You are one of the complainants in this ac-
tion? A. Yes, sir. 2Q

Q. When did you first see Nathan Weiss in ren
gard to the sale of his property?

Mr. Me Dermott: He has been over that.
Q. Well, I saw him in my store about three weeks

before the sale was done.
Q. What talk did you have with him there at 

that time? A. Oh, we did not have much talk, only 
he brought the proposition to me about his house,
and we talked about the lots.

Q. How much did he tell you he wanted for his
house? A. $48,000.

Q. Did he make any offer for your lots? A. I 
asked him $15,000 for my lots?

Q. And there was nothing agreed upon then?
A., No, sir.

Q. When did you next see him, about? A. Then 
we saw him, I think it was on Tuesday before 
Christmas.

Q. Christmas was on Friday? A. No, sir, Sat-
urday, I think it was. 40
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Q. Where did yon see him on Tuesday before 
Christmas, last year? A. I saw him up in my 
rooms.

Q. Did lie come there with anyone? A. With Mr. 
Hill Haber.

Q. And what was said there? A. Well, we were 
10 arguing about the price and so on, you know. Then 

we came to an agreement ; well, he came down to 
|46,000, and I still stood on my $15,000, and that is 
the way we left that night—

Q. When did he come back again? A. Thursday 
night.

Q. What talk was there then? A. Well, the 
same argument over again about the prices, and 
then we agreed; I gave him $45,000 for the house, 
and he gave me $15,000 for the lots.

20 Q. About what time of night was it when this 
agreement was reached? A. That was really after 
ten o’clock, I think.

Q. And after you had reached the agreement, 
what was done? A. Then Mrs. Muller and Mrs. 
Haber went out and telephoned for young Mr. 
Haber to fix up the contract.

Q. And he came, did he? A. Yes, sir, he came.
Q. Go on. A. Then we made out a contract, and 

then we signed the contract.
¿O Q. Before the contract was signed, |was any-

thing said about restrictions? A. Yes, sir, he asked 
me about restrictions, and I told him that I did 
not know anything about the restrictions at all.

Q. You told him you did not know anything 
about it? A. No, sir, only that I had heard that 
Weehawken would not allow them to put a saloon 
in.

Q. Did you tell him there were no restrictions 
on there? A. No, sir.

40
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Q. After you bought this property, where were 
your deeds kept? A. After I bought the lots?

Q. Yes. A. I never had those deeds until about 
two years ago; they were kept in New York, be-
cause John B. Wall was my agent in New York, 
and he always did my business, and I never bothered 
my head about it; he collected: my rents in New 
York, and I never bothered, and when I bought 
those lots Mr. Wall had them searched by Mr. 
Smyth and the deeds were sent over to Mr. Wall, 
and he kept all my papers in New York.

Q. What made you get the deeds back from Mr. 
Wall? A. Well, I had so much confidence in him 
that he did all my transactions, and I never bother-
ed my head about it, because at that time I was 
green about property.

Q. What did you get the deeds from Mr. Wall 
for? A. Well, I tell you two years ago or two 
and a half years ago, the property that I got over 
there did not pay me when I had a little fire there 
in the house; there was a little fire in a store in a 
property in New York, and we had a little argu-
ment over that, and then I told Mr. Wall that I 
was going to collect the rent myself, and to please 
return my papers, and I went over and I got my 
papers, and he had them all in an envelope, and I 
left the envelope the way it was and laid them away 
in the closet, and they have laid there ever since.

Q. Had you ever read the restrictions up to that 
time? A. No, sir.

Q. Can you read English well? A. Well, I can 
read a little English, but I cannot understand some 
words and some transactions; and I trusted every-
thing to Mr. Wall, all the transactions, and he did 
everything for me; that is the reason I  never 
bothered my head about it.
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Q. What was said, if anything, about the depth 
of these lots at that time by Mr. Weiss, at the time 
you were drawing this contract there? A. Oh, I 
told Mr. Weiss the lots were not quite 100 feet, the 
front, was a letter over 100 front on Bull’s Ferry 
Road, and the depth I did not know, because Park 

10 Avenue cuts it off slanting; each lot is a little 
shorter or longer.

Q. What did you tell him about the width of 
the lots? A. Well, a little over 100 feet.

Q. The front of the four lots was a little over 
100 feet? A. Yes, sir.

Q. But you did not know just exactly how much? 
A. No, sir.

Q. What did he say to you at that time or any 
other time about the excavation there? A. He 

(̂) asked me how much that would cost to excavate 
that, and I said, “ Mr. Weiss, I don’t know what 
that would cost; when I bought those lots I had 
a rough guess on it of about $2,000 to $2500, about; 
now, of course, it would cost more to dig it out on 
account of the war, and all the people are away;”  
and then Mr. Weiss said he knew that.

Q. Hid he say how he knew it? A. No, sir.
Q. Did he say anything about being a builder? 

A. Sure; he said he knew it would cost more now 
30 than it would at that time, that is sure.

Q. Do you remember on the first of February 
going to the office of Isador Haber? A. Yes, sir.

Q. What took place there? A. We wanted to 
settle the house.

Q. What happened there? A. And my wife and 
Mr. Haber, Hill Haber, went in my office.

Q. Who was there? A. Mr. Dapple and Mr. 
Weiss.

40
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Q. Go ahead and tell what happened. A. Then 
Mr. Dipple asked me if I  would give him $500.00, 
allow Mr. Weiss $500 on my lots for excavating—

Q. What did yon say? A. I said, “Not a cent 
then he brought out about the restrictions*

Q. What did he say about them? A. He said,
“Well, there are restrictions on it,” and that he 10
could not close the deal.

Q. Who said that he could not close the deal?
A. Mr. Dippel said that.

Q. Did Mr. Dippel say to you at, that time, “Mr. 
Muller, didn’t you tell Mr. Weiss that there were 
no restrictions on this place, except that you could 
not have any saloon there?” A. He asked me, and 
I said, “No, I did not say that.”

Q. What did you tell him you did say? A. Well,
I don’t know what restrictions were on them. 20

Q. You told him you did not know what the re-
strictions were? A. Yes, sir.

Q. And that was true, was it? A. Yes, sir.
Q. When did Mr. Davis come in there? A.

About ten or 10:15.
Q. After this conversation? A. Yes, sir.
Q. Did Mr. Dippel look at anything when he 

spoke about the restrictions; did Mr. Dippel have
the papers there? A. Yes, sir. _ qa

Q. Did he read anything about the restrictions
in the deed? A. He was reading for himself.

Q. What did he say about those restrictions? A.
He said he could not close the deal.

Q, Was that before Mr. Davis got there? A.
Well, he said that before Mr. Davis came in, and 
then he said it again.

Q. What did he say? A. Well, he said he could 
not close the deal to-day.

Q. Were you up at Mr. Dippel’s office in Bergen- ^
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line Avenue on the 21st of February? A. Yes, sir 
I was up there that night.

Q. What time of night? A. I think it was be-
tween eight and nine o’clock.

Q. What took place there that night? A. Well 
we offered Mr. Weiss the money to close the deal' 

10 and he did not accept the money.
Q. What did he say at that time? A. That I 

don’t know exactly.
Q. Was anything said about an allowance at that 

time? A. Oh, yes, sure.
Q. What did he say about it? A. I told him I 

would not pay it.
Q. What did he say about it? A. I don’t know. 
Q. What was the substance of it? A. Well he 

asked me about the allowance again.
20 Q. How much? A. $500.00.

Q. What did he say he wanted the allowance for? 
A. For excavating the lots.

Q. What did you tell him? A. Well, I said 
“No,” I would not allow that for anything.

Cross Examination by Mr. McDermott:

Q. Did he say any thing about the restrictions? 
A. Not that I know of.

BO Q* ^  ^ a t time didn’t he say, when he was talk-
ing to you, “ Make the allowance $500.00, because 
of the restrictions?”  didn’t he say that? A. Mr. 
Dippel said that he wanted from each owner in
Sixth Street that he could build what he felt 
like.

Q. That he wanted a release? A. I don’t under-
stand those high words.

Q. He wanted some paper from each owner on 
Sixth Street, so that he could build the kind of
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house he wanted to build? A. Something like that 
he brought out.

By the Court:

Q. He wanted a release from each owner on 
Sixth Street? A. Yes, sir, he wanted from each ^0 
owner.

Further Cross:

Q. He spoke also about the shortage on the lots, 
didn’t he, at that same time? A. I cannot say.

Q. What was that $500 for? A. That was for ex-
cavating the lots.

Q. What about the shortage on the lots? A. He
never asked anything for that. 2Q

Q'. Don’t you remember that it was said that the 
lots were smaller than you told him and that they 
wanted compensation to pay for that? A. I don’t 
understand you.

Q. Didn’t Mr. Dippel explain to you that the lots 
were smaller than you had said they were? A. Yes, 
sir, he said that.

Q. And wasn’t it in connection with that that he 
wanted the $500.00? A. No, sir, he wanted an al-
lowance of $500 for excavating. 30

Q. What did he want for the shortage on the 
lots; how much did he want for that? A. I dont 
think he asked me anything for that.

Q. He complained that the lots were not as big 
as you had told him? A. I sold him the lots the 
way they were—

Q. This map was down there in Mr. Haber’s 
office, wasn’t it, the map of the property? A. I 
don’t know.

40
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Q. You were there, were you not? A. Yes, sir, 
I did not look at any papers.

Q. It was yonr business that was being trans-
acted; were not you paying any attention to it? 
A. Not about the map; I did not see any map.

Q. About the size of the lots, were you not pay- 
10 ing any attention to that? A. I sold them the 

way they were there; I never read the deed.
Q. You walked by them every day? A. Yes, sir. 
Q. And they were the most valuable piece of prop-

erty that you owned?

Mr. Weller: Objected to as incompetent, 
irrelevant and immaterial; it is absolutely 
immaterial as to how valuable it is.

The Court: Objection overruled.
20 „  v

O. You have not any other property more valu-
able than that around North Hudson County? A. 
No, sir.

Q. It was worth $15,000? A. Yes, sir.
Q. And you want to say now that you did not 

know the size of the lots? A. I did not know it.
Q. You tried to tell him the size of the lots? 

A. I told him it was along 90 or 93 or 95 to the 
last lot.

• j q  The Court: How long had he owned them,
how long a period.

Q. How long have you owned the lots? A. Ten 
years.

By the Court:

Q. And you did not know about the dimensions? 
A. No, sir, I left everything to my man in New 
York and he had the deeds in his office.

10
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Further Cross:

Q. The land itself was right there? A. Yes, sir.
Q. And yon had seen the map many times? A. I

never had the map.
Q. Did you ever take any interest in these lots at 

all? A. I just bought those lots through an agent; ^0 
when I bought them I paid $2,000 for the corner
and $1,500 for each lot—

Q. Now, do you mean to say you did not know
what the dimensions were then? A. I  did not; I
never bought land in my life.

Q. You know Mr. Vanderbilt; he was a witness 
here the other day; do you remember Mr. Vander-
bilt being at your place with Mr. Weiss? A. Yes,
sir*

Q. Did you tell Mr. Weiss, in Mr. Vanderbilt’s 20 
presence, how large these lots were? A. No, sir.

Q. You did not tell him? A. No, sir.
Q. Did you say anything about it? A. Yes, sir.
Q. You heard Mr. Vanderbilt here the other day;

you heard his testimony? A. Yes, sir.
Q. You heard him state what you said was the 

size of the lots, you heard him say that? A. Yes,
sir. _  .

Q. You made a statement there— A. Mr. Weiss
came in. . 30

Q. Now, you say you did not tell Mr. Weiss
anything about the size of the lots in Mr. Van 
derbilt’s presence? A. That is what I  say, only I 
want to explain what Mr. Weiss said when he came 
in the store; Mr. Weiss came in the store and Mr. 
Vanderbilt stood in the front door, and. Mr. Weiss 
came to the middle of the store and asked me, How 
big are those last two lots, is not there 50 by 100 
Mr. Weiss asked me that.

40
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Q. If they were not 50 by 100? A. Yes, sir, 
the two together; then I spoke in German to Mr. 
Weiss, and I said, “ Mr. Weiss, what does that mean, 
what kind of scheme is that? You know in your 
heart and soul that Park Avenue cuts off from one 
lot to the other lot, it slants; You know they can- 

10 not be 50 by 100; you know how the two lots can-
not be 50 by 100, as no lot is alike” ; I said “ You 
know that yourself” ; I said that all in German.

Q You didn’t say anything in English at all? 
A. When we started talking I spoke a couple of 
words in English; I said, “Mr. Weiss—”

Q. What did you say in English that Mr. Vander-
bilt heard? A. I only talked a few words in Eng-
lish; I  said, “Mr. Weiss, what does that mean? 
“you ask me such foolish questions”—

20 Q* I want to get what you said in English while 
Mr. Vanderbilt was there. A. Hardly anything at 
all. When Mr. Weiss came in, he spoke English to 
me, and I said, “ Mr. Weiss, what does that mean?” 
and I said that in German.

Q. Did you say to Mr. Weiss in English while 
Mr. Vanderbilt was there, what was the size of 
the lots? A. I talked to Mr. Weiss, I told Mr. 
Weiss that the lots could not be 50 by 100, and 
then I talked in German to him.

30 Q- What did you say in English about the size of 
the lots? A. I stood in the store, and I said “ T 
lots, Mr. Weiss, you know they cannot be 50 by 
100” ; then I said, “ How can they be 50 by 100 
if Park Avenue cuts off?”

Q. Was this in German? A. The first was Eng-
lish and the last was German.

Q. Now, you are perfectly sure that you did not 
say to Mr. Weiss, in the presence of Mr. Vanderb 
that these lots were 25 by 100, and the corner 30 
by 95? A. I never said that.40
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Q. And all you said in English you have told ns 
about? A. Yes, sir.

Q. Did yon say anything about the excavation 
at that time when Mr. Vanderbilt was there? A. 
Nothing at all in English; we talked hardly any-
thing at all about that.

Q. You remember what part was English and 10 
what part was German, do you? A. It is so long 
ago; I cannot say how long ago is it; it is nearly 
a year; it must be nearly a year, nine months, ten
months, something like that.

Q. On this occasion down in Mr. Dippel’s office 
about the first of February, wasn’t it; you remem-
ber the occasion on the first of February, don’t you,
1916, at Mr. Haber’s office? A. Yes.

Q. You remember going down there? A. Yes,
sir. 20

Q. Do you remember Mr. Dippel had a deed there
for you; do you remember about that? A. Well,
I did not see it; Mr. Haber had all the papers; 
he represented me; I saw the papers on the table,
but I did not handle any papers.

Q. And something was said that day about re-
strictions, by Mr. Dippel; Mr. Dippel spoke about 
the restrictions on the first of February? A. Yes,
sir. _ _

Q. That was the day you were to close the title. 3Q
A Yes sir.

Q. And Mr. Dippel said they could not close be-
cause of the restrictions? A. Yes, sir.

Q. Do you remember Mr. Davis coming in? A.
Yes, sir.

Q. And then he brought some papers with him .
A. He had some papers.

Q. And then they read what the restrictions were, 
didn’t they? A. Well, Mr. Dippel was reading 
them; I heard what they said. 40
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* Q. Don’t you thing restrictions are of any im-
portance in property; you know restrictions are 
important? A. In some places, yes, sir.

Q. And Mr. Dippel read and told you what the 
restrictions were then, didn’t he, after Mr. Davis 
came in? A. I did not get just what was in it. 

10 Q. But you knew there were some restrictions? 
A. He said something about the restrictions.

Q. About the property? A. Yes, sir.
Q. And it did not have anything to do with the 

saloon, did it? A. No, sir.
Q. You had an idea of putting up a big building 

there yourself once? A. I will tell you how that 
was.

Q. You did have an idea of putting up a building 
there? A. Another man came to me and said, 

20 “ Why don’t you build a big house?” and I said, 
“ I  cannot do it” ; and he said, “ Get a sketch made 
and see what you can build” ; and I said, “ I have 
enough to do” ; and he said, “ Get the sketch made 
anyway” ; and I had the sketch made.

Q. How long ago was that? A. One and a half 
or two years ago.

Q. And that is this blueprint? A. Yes, sir.
Q. And that is the blueprint you had there when 

Mr. Weiss was there at the house? A. Yes, sir. 
30 Q. And this blueprint was drawn for a large 

house? A. Yes, sir.
Q. How many stories? A. I  don’t know.
Q. A  big house to cover the whole property? 

A. Yes, sir.
Q. All the way from one corner to the other, was 

it—this would fill up the whole property? A. I 
don’t know about that; I did not know what to do; 
I  did not want to build, and I had no money; I 
could not do anything, anyway.

40
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Q. That provides for a frontage of about 100 
feet, doesn’t it? A. I cannot tell you about that— 
not on the plan.

Q. I show you this deed, Mr. Muller, from John 
G. Gerber and wife to Conrad Muller, dated June 
1, 1906, marked “ Exhibit C-5” ; you remember that 
deed, don’t you? A. Well, as I said before— 10

Q. Do you remember this deed? A. Yes, sir, in 
Mr. Smyth’s office—

Q. In Mr. Smyth’s office, or in Mr. Russ’ office?
A. In Mr. Smyth’s office.

Q. You went over there and got this deed from 
him? A. No, sir, me and Mr. Wall went there 
and I signed the deed.

Q. Another deed, or this deed? A. (No answer).
Q. Mr. Gerber and his wife signed this? A. Yes,

Sir. 20
Q. You are a German? A. Yes, sir.
Q. And you have always been careful about 

papers, haven’t you, documents, deeds, things of 
that kind? A. I always had them in New York.

Q. You never paid any attention to them? A.
No, sir, I always left it to Mr. Wall.

Q. Did he keep your check book, too? A. He 
paid my expenses every month, and when the 
month was, over he sent me the balance, what was
left, 30

Q. Who got the deed from the Register’s office, 
do you remember about that? A. I got it from 
Mr. Wall about two years ago.

Q. Where did you keep it in the house? A. In 
lny closet.

Q. In this big envelope? A. Yes, sir.
Q. Loose in the closet? A. Yes, sir.
Q. You kept them in this big envelope? A. Yes, 

sir.
40
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Q. In the closet? A. Yes, sir, in the closet in 
the house.

Q. Where you could get them any timh? A. Yes, 
sir.

Q. You never had the curiosity to read the deed? 
A. No, sir.

10 Q. Who told you that you could not have a saloon 
on the property? A. I heard that from people; 
you know how you hear those things in a store, but 
who told me I don’t know.

Q. Whoever told you that you could not have a 
saloon on the property? A. It was a man, but I 
eou]d not tell you his name; he told me that Wee- 
hawken would not allow any saloon on that 
section—

Q. I am talking about the restriction on the lots, 
20 ’Who told you about that, about these lots of yours? 

A. What restriction?
Q. About not having any saloon; who told you 

about that? A. I don’t know; somebody told me—
Q. What do you know about it; whom did you 

hear? A. Some man.
Q. He told you there were restrictions on the 

land you understood? A. No, sir, he said that he 
had heard that no saloons could be built in all that 
section for four or five blocks there.

30 Q- You never heard anything about these lots, 
any restrictions on these lots? A. No, sir.

Q. So that, so far as you knew, there were no 
restrictions on these lots?

Mr. Weller: I object; this is immaterial.
A. I did not know what was on it.

Mr. Weller: So far as the lot is con-
cerned, I think it is absolutely irrelevant and 

tl. immaterial.



155
Conrad Muller—Recalled, cross.

Q. So far as you had ever discovered from an ex-
amination of your papers, there were no restric-
tions on these lots?

Mr. Weller: Objected to on the ground 
that he says he had never examined the 
papers.

Q. So far as you knew from whatever informa-
tion you had about the deed itself, there were no 
restrictions on the property? A. I don’t know 
anything about what was in the deed; I did not 
read it.

Q. So you say; so far as you knew, there were 
no restrictions on the property? A. I did not know 
what was on it.

Q. You have never known, from reading your 
eed, or from anything, that there were any re-

strictions on the property; is that so?

Mr. Weller: I object; this is an unfair 
question.

A. I did not know what was in it.
Q. So far as you knew, there were no restric-

tions on the property? A. I don’t know what was 
on it ; I cannot say if there were restrictions on or 
not.

Q. I say, so far as you knew, thére were no re-
strictions on the property? A. I cannot say that.

Q. Why cannot you say that? A. Because I 
don’t know.

Q. Did you know there were any? A. No, sir.
Q. Did you know there were any restrictions on 

this property, did you know there were any? A. I 
did not know anything whether there were restric-
tions on or not.
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Q. You did not know anything about it? A. Ko, 
sir, I did not know what was on it.

Q. Did you think there were any? A. I never 
bothered my head about it,

Q. Did you ever look to see if there were any 
restrictions or not? A. No, sir.

Q. So far as you knew, there were no restric-
tions? A. Except this saloon restriction; I had 
heard about the saloon.

Q. So you understood there were no restrictions? 
A. That is not right.

Q. Did you understand there were restrictions or 
were not restrictions? A. I did not know what 
was on it.

Q. Did anyone ever tell you there were any re-
strictions? A. No, sir.

Q. So you did not believe there were any? A. 
I did not bother, I said I left the lots lying there 
where they were ; I did not bother about it,

Q. You never knew there were any restrictions? 
A. I did not know what was on it.

Q. Don’t you know what you know? A. I have 
said all I know.

Q. Did you know there were restrictions or did 
you know there were no restrictions? A. I can-
not say anything else.

Q. Now, you made an affidavit once in this mat-
ter, didn’t you; you remember making an affidavit 
in this cause? A. Yes, sir; I was once on the wit-
ness stand before.

Q. And you say in this affidavit, on page 1 of 
the affidavit and page 4 of the affidavit : “Deponent 
well remembers having answered Mr. Weiss, that 
when he bought the lots he was told he could not 
have a saloon on” ; is that true? A. Yes, sir.

Q. Upon these lots? A. Upon that section.



157
Conrad Muller—Recalled, cross.

Q. Who rold yon that? A. That was some man 
told me.

Q. liui you remembered it well enough to tell 
Mr. Weiss? A. Yes, sir, but who it was, I don’t 
know.

Q. You were told when you bought the lots, that 
you could not have a saloon on; did Mr. Gerber tell 10 
you that? A. No, sir.

Q. You had a talk with Mr. Gerber when you 
bought the lots? A. No, sir, I paid a deposit.

Q. This blueprint that has been shown here, 
you remember that; didn’t you deny in your answer 
in this cause that you ever had a blueprint? A.
No, sir,

Q. You don’t remember about that? A. No, sir.
Q. I will read from your answer, replication and 

answer to counterclaim: “ Complainants deny that 20 
during the negotiations aforesaid, the complainant, 
Conrad Muller, exhibited to the defendant, Nathan 
Weiss, a blueprint.” A. There are so many words 
1 don’t understand.

The Court: Mr. Muller may have been mis-
informed.

Mr. W eller: If he was getting a blueprint 
for a house like that, he certainly did not 
know of any restrictions; he certainly would 
not have got any blueprint if he had known 
of any restrictions.

Q. How many times did Mr. Weiss ask you about 
restrictions before the contract was signed? A.
I guess, the first night and the second night we 
spoke over it, I think.

Q. The first night and the second night? A.
Yes, sir.

40
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Conrad Muller—Recalled, cross.

Q. Where did he ask you first about it? A. I 
think the first time was in the house, and the 
second time in the house.

Q. Those were the only times? A. That is all 
I can remember.

Q. How did he come to ask you about restric-
t o  tions the first time in the house, what was said? 

A. I think he asked me if there were any restric-
tions on it; and I said, “Mr. Weiss, I; don’t know 
what is on it.”

Q. Is that all? A. Yes, sir.
Q. Now, down at Mr. Haber’s office the first of 

February, Mr. Dippel asked you what you had said 
to him, didn’t he, and he asked you then if you 
had not told him there were no restrictions, except 
you could not hare any saloon?* A. No, sir, I did 

20 n°t say that.
Q. Did not Mr. Dippel ask you that? A. I think 

he did.
Q. And Mr. Dippel was there, of course, Mr. 

Davis was there, and Mr. Weiss was there? A. No, 
sir, Mr. Davis was not there at that time; I don’t 
think he was, I am not sure.

Q. Now, do you remember what you answered? 
A. Well, I told him I did not know anything about 
the restrictions.

Mr. McDermott : I am through.
Mr. Weller: I want to offer in evidence 

the original affidavit of Nathan Weiss in 
this case, made on the 28th of February, 
1916, and I would like to have it marked. * 

Marked “Exhibit Weller 1.”
(This was produced by Mr. McDermott 

on call.)
The Court: We will adjourn now until 

next Monday.

30
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Sébastian Maulbeck—Direct Examination.

Hearing continued.
Wednesday, November 15, 1916.

SEBASTIAN MAULBECK sworn for the Com-
plainants.

By the Vice Chancellor: 10

Q. Where do you reside? A. 927 Union Street, 
West Hoboken.

Q. What is your business? A. Civil engineer 
and surveyor.

Direct Examination by Mr. Weller:

Q. You are Town Surveyor of West Hoboken, 
are you? A. Yes, sir.

Q. How long have you been surveyor? A. Thir-
ty-five years.

Q. You made a survey of lots 52, 53 and 55 on 
the map of the Gerber property in Union Hill? A. 
Yes, sir;, Weehawken.

Q. (Showing witness). Is this the survey? A. 
Yes, sir.

Q. Does that truly represent the property ? A. 
Yes, sir.

Q. I call your attention to the house on the east 
side, or at the east end of these four lots. Do you 
notice that house there? A. Yes, sir.

Q. And there are little crosses marked from the 
back end of these four lots. What are those 
crosses? A. That means a channel fence, iron 
post put in the rail.

Q. Did that appear to be an old or new fence? 
A. A fence about four or five years old.

Q. Did you notice the lot on the key lots here? 
A. Yes; there is a plain house there.

20

30

40
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Gustav Limouze— Direct Examination,

Q. Does that stand right up along the line of 
No. 55? A. N o; it is ten and three-quarters here 
and eight and one-half in the front.

Q. Is there a fence there? A. Yes, sir.
Q. What kind of fence? A. That is a wooden 

fence there.
20 Q* An old or new fence? A. Well, that may be 

older, maybe six years.

Mr. W eller: That is all.
The Vice Chancellor: Have you any ques* 

tions, Mr. McDermott?
Mr. McDermott: From the development 

of the testimony it would seem to me to be 
/ immaterial.

The Vice Chancellor: It is in now. There 
20 is no objection to it.

Mr. McDermott : I move to strike it out 
now. That is all.

The Vice Chancellor: I  will deny the mo-* 
tion and let the testimony stand for consid-
eration.

Mr. Weller: I  offer the map in evidence 
and ask that it be marked.

(Map referred to is marked Exhibit P. 1).

GUSTAV LIMOUZE sworn for the complain-
ants.

Direct Examination by Mr. W eller:

Q. Where do you reside? A. I reside at 816 
Park Avenue.

Q. What business are you in now? A. In the 
same business.

40
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Gustav Limouze— Direct Examination.

Q. You were formerly in the real estate busi-
ness? A. Well, partly. I  was at times long ago, 
sometime ago. My brother conducts a real estate 
business.

Q. But you have been in the real estate business 
in that neighborhood? A. Yes, sir.

Q. You live whereabouts as to Sixth Street? 10 
Can you point out on this map? A. I live right in 
the center, between fifth and Sixth Streets.

Q. Do you know the number of the lot you live
on? A. I think it is 63.

Q. Or is it 56? A. Well, I  could not exactly tell 
you about that, because I don’t remember that ex-
actly.

Q. Which lot is it, starting at Sixth Street, walk-
ing towards the south, which lot would it be? A. 
(Referring to map). Is it the whole block? 20

Q. N o; this is the sidewalk, this is Bull’s Ferry 
Road, and here is Sixth street A. I live right in 
the center, here (indicating).

Q. There is 52, 53, 54 and 55. You live, of 
course, in the house there, do you? A. I do.

Q, You know there are four vacant lots? A.
Yes. Oh, hold on, I am wrong here. This is mine, 
right here (indicating).

Q. You live right next to the four lots? A. Yes.
Q. Is your house built pretty close to the line? 30 

A. I am ten and one-half inches from the line.
Q. Have you a fence running from the rear of 

your house back to the next lot? A. All the way 
back.

Q. How long have you lived in this house? A. I 
lived in this first house adjoining about one year 
after I built it, about eight years ago.

Q. Does that fence run back there ever since?
A. Yes, sir.

10
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_____ Gustav Limouze—Direct Examination.

Q. Then anyone standing there in the neighbor-
hood could tell just how much land is vacant by 
looking at it, could he? A. Yes, sir.

Q. Are there restrictions on your house or not’  
A. No, sir.

Q. Do you know the neighborhood pretty well 
10 there? A. I  think I do.

Q. What kind of a neighborhood is it? A. What 
do you mean, in what respect?

Q. Residential or business? A. Business, sup-
posed to be. .

Mr. McDermott: I move to strike that out. 
The Vice Chancellor: Strike out what it 

is supposed to be.
The Witness: Well, it is at the present; 

20 xt 1S residential and it is a business location.

Q. Well, is there business around there?

The Vice Chancellor: Are there any stores 
in the neighborhood?

The Witness: Not on my side. On the op-
posite side there is.

Q. Across the street? A. Yes.
Q. How many stores are there? A. Two.
Q. What are they? A. One grocer and one a 

butcher.
Q. Are there any apartment houses along there?

Mr. Dippel: I object. It seems to me the 
question should be as to the condition of the 
property on this map. We are not con-
cerned with what may be the conditions in 
West New York, in a different part of the 
town.
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Gustav Limo'uze—Cross Examination.

The Vice Chancellor: He lives in Wee-
hawken, he says.

Q. Yon live in Union Hill? A. Weehawken.

Mr. Dippell: The lots are in Weehaw-
ken and Mr. Limouge lives south of this
map. Lot 55 is the last one on the map of j q  
Gerber, south, and Mr. Limouze’s house is 
adjoining that, on another map, and he is 
speaking about the house across the street, 
which is in West New York.

Mr. Weller: What difference does it
- make? I want to show the character of the 

neighborhood.
The Vice Chancellor: You have shown

it sufficiently. I  do not think you need 
dwell any further on it. I understand about 20 
the neighborhood.

Cross Examination by Mr. Dippell:
Q. You say that your house is on the lot adjoin-

ing lot No. 55? A. Yes; I think my number is 
63 there, because, I will tell you why—

Q. Never mind that. That i-s on another map, 
is it not? A. It is on the—

Q. What kind of a house have you got there?
A. A two-story frame house. 30

Q. Flat roof or a peak roof? A. A  peak roof.
Q. Do you know how much overhang there is of 

your roof? A. I think about eight inches; I am 
not positive about that, because I ain’t got the 
specifications and plans with me. There is only a 
little overhang.

Q. And this overhang you think is about eight 
inches? A. It is only a small thing, about that 
big (illustrating).

40
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Gustav Limouze—Cross Examination.

Mr. Weller: He measures about eight
inches.

The Vice Chancellor: A  little less.
The Witness: When I had that drawn, 

I had ten inches there, so I would have 
plenty of room.

Q. Did you build after your survey or before 
your survey? A. After the survey.

Q. And you do not know of your own knowledge 
whether they built it according to the survey as 
marked or not? A. I do, because it was sketched 
out.

Q. But you did not build it, did you? A. No, 
but I was there when it was done.

Q. Do you know whether your fence is on the 
2q  line or not? A. I know it is inside the line.

Q. So if this survey shows that the fence is over 
two inches on the adjoining lot, No. 55, it is not 
according to the way you understand it? A. No, 
sir. It might have fell over by old age. The posts 
are rotten.

Q. Could you tell by reference to the overhang-
ing eaves of your house, as to the location of thi : 
fence, whether the eaves are further over than the 
fence or further in?

s o  Mr. W eller: I object. There is nothing
like that set up in the answer.

The Vice Chancellor: I will allow it to 
stand and note an objection to it, that it is 
immaterial, irrelevant or incompetent.

Last question read.

By the Vice Chancellor:

Q. Can you tell whether the eaves are inside the 
40 fence or not? A. No, they were inside the fence
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Gustav Limouze— Cross Examination.

rail, at the time the fence was put there, but they 
both are rotten. They are tied to Mr. Hoppe’s 
fence now.

Q. They may be bent over? A. They are bent 
over. The posts are rotten.

By Mr. Dippell: * 10

Q. If they were inside before they are inside 
now, are they not? A. No, sir, because I tied them 
up to Mr. Hoppe’s fence with wire.

Q. According to the survey at the present time, 
this fence leans two inches toward the north? A  
I do not know anything about the present survey.

Q. It leans two inches toward the north? A. I 
don’t know.

Q. And your house being on the south, if you 20 
are inside the line—

Mr. Weller: I object to the question. It 
contains a statement that is untrue. It 
shows it leans two inches toward the south.

The Vice Chancellor: He says the eaves 
are inside and the fence is inside, too; that 
the fence is in the proper position. If I 
had ten inches and a half on the south, I 
would not put it out, naturally. 30

Q. How long have you been living in that sec-
tion? A. Since I put up the house, since it was 
finished.

Q. How many years is that? A. About eight 
years.

Q. And you know the condition that this street 
is in as to the residences there? A. I know this 
street was restricted up to Bull’s Ferry Road.

40
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Custar IÀmonze—Cross Examination.

Q. That is that street there (indicating), shown 
on this map of the Gerber map? A. Ko; I know 
they had that restricted up to Sixth Street.

Q. And these houses up along Sixth Street are 
private residences? A. Yes, sir, except in Park 
Avenue.

10 Q. On Park Avenue, but as a matter of fact they 
are four vacant lots? A. Yes, and there'was no 
restriction on those lots.

20

Mr. Dippell: I object to that.
The Vice Chancellor: That is his tes-

timony.
Mr. Dippell: I object to that, that they 

were all vacant lots.
The Vice Chancellor: Strike it out then.

oixtn street
and Seventh Street, they are all vacant lots with 
the exception of the small lodge house which is 
just back? A. Yes, the gate house

Q. The gate house that was there many years’  
A. Yes, sir.

By Mr. Weller:

Q. Mr. Limouze, you are willing, of course, to 
straighten up your fence at any time i f  it is en- 

d(j croaching on anyone? A. Any time at all.
By Mr. Dippell:

Q. If your eaves are over, Mr. Limouze— A. I 
will cut them off, but I know that I am not over.

By Mr. McDermott:

Q. You will do that without an action being 
brought against you? A. I will do that to-morrow, 
if he wants me to do it.

40
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Frederick Hoppe—Direct Examination.

Q. If someone demonstrates that is so? A. They 
have to convince me. I am only saying that I got 
my survey—I know that they are not over. I put 
in ten and one-half inches reserve, and I am posi-
tive that little eave is not over much.

Q. If you are asked to do it, you will do, when 
you are convinced, without making it necessary to 10 
go to court to convince you? A. Yes, sir, I will 
do it anytime I find I am wrong.

FREDERICK HOPPE, sworn for the com-
plainants.

Direct Examination by Mr. Weller:

Q„ Where do you live? A. 35 Sixth Street 
Weehawken.

Q. How long have you lived there? A. In Wee- 
rawken about seven years.

Q. How long have you lived where you live now? 
A. About six years.

Q. At the east end of lots 52, 53, 54 and 55 on 
Park Avenue, you have a house? A. Yes.

Q. What kind of a house is it, brick or wood? 
A. Brick house.

Q. You have lived in that house, how many 
years? A. About six years.

Q. You have a fence running from the rear end 
of your house back to that lot?

Mr. McDermott: Objected to as imma-
terial and irrelevant.

A. Yes.
40
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John T. Wall—D irect Examination.

The Vice Chancellor: Note the objection.

Q. How long has it been there? A. So Ions 
as the house stands.

Q. Have yon noticed a fence running from Mr. 
Limouze’s house back to that comer lot? A. Yes. 

10 Q- How long has that been there? A. I do not 
know.

Q. How long have you noticed it there, about? 
A. Since I lived there.

Q. Since six years? A. Yes.

No cross examination.

2q  JOHN T. WALL, sworn for the complainants.

Direct Examination by Mr. Weller:

Q. Mr. Wall, where do you live? A. 300 West 
55th Street, New York City.

Q. Are you acquainted with Conrad Muller, the 
complainant in this cause? A. I  am.

Q. How long have you done business for him? 
A. Ten or twelve years.

Q. And what was. that business? A. Well, I 
■11 _ _

was— I collected rents for him, managed his prop-
erty in New York.

Q. Do you remember his ever leaving any deeds 
in your possession? A. Yes.

Q. What deeds were they? A. Deeds for 916 
Second Avenue, New York, and some lots on Sixth 
Street or Fifth Street— Sixth Street.

Q. Weehawken? A. Weehawken, yes, sir.
Q. Did you attend to the purchase of those lots?

40
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John T. W a ll-C ross Examination.

A. Well, I took them to a lawyer to have them 
searched.

Q. To whom did you go to? A. One W ame 
Smythe, 146 Bergenline AveUUe.

Q. Did you have the deeds after4 the property 
was searched? A. Yes.

Q. How long did yon retain those deeds? A. 10 
Tip till a year or a year and a half ago.

Q. Can Mr. Muller read English Well?
Mr. McDermott: I object.

Q. Do you know Whether those lots are re-
stricted or not? A. On Park Avehue?

Q. Yes. A. No.

Mr. Dippell: I object to that.
The Vice-Chancellor: Well, if he does not 

know— 20
Mr. McDermott: What did he say?
The Vice-Chancellor: He said he did not 

know.

Cross Examination by Mr. McDermott:

Q. Are you an attorney? A. No, sir.
Q. What is your business? A. Beal estate and 

insurance.
Q. And your business is an active real estate gQ 

business, is it? A. For the last thirty years.
Q. And you say you had two deeds of Mr* Mul-

ler’s in your possession? A. I had more; I had 
three deeds.

Q. What was the other deed for? A. A  house 
on the Boulevard, where he resides.

Q. A house on the Boulevard, and these lots on—
A. Park Avenue.

Q. —Park Avenue and a parcel of land in New 
York, somewhere in New York City? A. Yes. 4Q
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John T. Wall—Gross Examination.

Q. How do you know these deeds cover these 
particular properties? A. Because when I got 
them back from Mr. Smythe I looked them over 
and put them in the safe.

Q. At that time you made a careful examination 
of them, when they came back? A. Well, I looked 

10 over them carefully.
Q. How many of the Muller deeds on this prop-

erty did you see—one or more than one? A. I 
think there were two.

Q. You spoke of one a little while ago. Which 
one did you have in mind then? A. Well, first he 
bought two lots on Park Avenue, with the option 
of three more, I believe, and he took title, I believe

he bought the other three before the option was 
up.

Q. Which one did you see? A. I seen both of 
these.

Q. And they were brought in at the same time, 
of course? A. No.

Q, But you examined those carefully? A. I 
know Mr. Smythe was a competent lawyer.

Q. You examined them and know what property 
they covered? A. Yes.

Q. And, as a real estate man, you examined them 
with some care? A. Yes.

Q. I show you a deed that has been offered In 
evidence and marked Exhibit 0-5, being a deed made 
by John G. Gerber and wife to Conrad Muller, 
dated June 1, 1906. Did you ever see that deed 
before? A. Yes.

Q. That is the one you saw? A. Yes.
Q. You are quite sure about that? A. Quite 

sure.
Q. And you notice that part of the printed mat-

ter had been stricken out? A. No, I did not notice 
that.40
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John T. Wall—Cross Examination.

Q. You examined it—you were Mr. Muller’s—
A. I was not his attorney.

Q. No, but you were his superintendent, as it 
were. You were his real estate expert? A. Not 
at all.

Q. What? A. I was not.
Q. You got these deeds. You say they were sent 10 

over to you? A. Yes; I put them in the safe for 
him.

Q. You had a search made against them? A. I 
took them to Mr. Smythe.

Q. Did you see a search? A. No.
Q. Didn’t he return the search to you after you 

sent the deeds to him? A. No; he transacted all 
the business himself with Mr. Muller.

Q. And Mr. Smythe is a very careful man? A.
Yes. 20

Q. And you did not see the result of the search 
at all? A. No, sir; I do not think I was there when 
it was closed.

Q. But you know a search was made? A. I took 
them to Mr. Smythe to search the property for him.

Q. Was that after the closing or before? A. 
After he got the deed back from recording he 
mailed it over to me.

Q. When did you have Mr. Smythe make the 
search? A. A  couple of days after he bought the 
property.

Mr. Weller: I object to this question.
The Vice-Chancellor: You knew the state 

of this title, did you?
The Witness: I did not. I  knew he 

bought these two lots and I took them to 
Mr. Smythe to search them.

40
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John T. Wall—Cross Examination.

Q. And before the title was closed Mr. Smythe 
bad a search made? A. Certainly.

Q. And reported on the title? A. Not to me; 
no, sir.

Q. You are very familiar with these, are you 
not? A. I think so.

10 Q. And you know now, do you not, that the 
second page of this deed contains a number of re-
strictions? A. No, I did not know it.

Q. You know it now? A. I heard just what you 
said.

Q. Well, look at the papers. A. (Witness ex-
amines papers.)

Q. You haven’t any doubt that they are restric-
tions, have you? A. I notice there are some re-
strictions there, yes, sir.

20 Q. Covering the whole second page of this deed 
in typewriting? A. Yes, but I don’t think they be-
long there.

Q. I  am not asking you that. There they are. 
A. It looks that way.

Q. And it is so drawn that they could not pos-
sibly escape the attention of a real estate man or a 
real estate lawyer, could they?

The Vice-Chancellor : I f he examined
30 them.

- A - 1 never examined them. When he bailed them 
to me I put them in the safe.

Q. But you said a moment ago you did examine 
them and examined them carefully? A. I did not.

Mr. McDermott: The Court will remem-
ber what he said.

The Vice-Chancellor: Yes; I recall the 
10 witness’s testimony.
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John T. Wall— Cross Examination.

Q. Don’t you remember you said that a moment 
ago? A. I said I looked to see they were the deeds 
for the property, and put them with Mr. Muller’s 
papers in the safe.

Q. And that you sent them to a good real estate 
lawyer to have the title searched? A. No, I did 
not have the deed. 10

By the Vice-Chancellor ;

Q. What do you say? A. I said after he bought 
the property I took them to Mr. Smythe and Mr. 
Smythe searched the property for him and after he 
filed the deeds and got them back he mailed them 
to me and I put them in the safe with Mr. Muller’s 
papers.

Q. You did not éxamine the deeds at all, then? 20 
A. Not very Carefully, excepting I knew they were 
the deeds for those lots. I did not look for any 
restrictions or anything else.

By Mr. McDermott ;

Q. Did you look to see whether there was any-
thing on the second page or not? A. I do not think 
there were any restrictions on it, but I did not look
for any. 3q

Q. Do I understand you are a real estate expert?
A. Yes.

Q. Where did you say you kept these deeds? A;
In a safe.

Q. When do you say they were turned over to 
you? A. Well, I am not sure whether it was 1906 
or 1907. Somewheres around there.

Q. When did you say they were delivered back?
A. I gave them to Mrs. Muller about a year or a 
year and a half ago. She came over after them.
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John T. Wall— Cross Examination.

Q. That was the way they were delivered? A. 
She came in my office and told me she wanted Mr. 
Muller’s papers and I  gave them to her.

Q. Have you anything to fix the time? A. No.
Q. It is simply a matter of memory? A. Yes. I 

know it is over a year ago.
10 Q. Could it be as long as two years possibly? 

A. Possibly it is.
Q. Three years? A. No; I do not think it is three 

years.
Q. Mr. Wall, I have shown you two deeds. At 

least, I have shown you one particularly, and I will 
call your attention to another deed, made by John 
G. Gerber and wife to Anna Muller, dated April 
23,1907. Did you ever have that deed? A. Is that 
for the other three lots?

20 Q. That is for two lots. I thought he bought two 
lots first and three afterwards.

;Q. It seems to be the other way. He bought 
three lots first and afterwards Mrs. Muller bought 
two lots. You know whether you had that deed or 
not? A. I certainly do.

Q. How many different deeds did you have alto-
gether? A. Well, I had that deed and the deeds 
for 916 Second Avenue, New York, and I think I 

t had the deeds for his house on the Boulevard, but 
«30 i  am not sure.

Q. Any other deeds? A. No.
Q. You are not sure about the Boulevard? A.

I am not sure about the Boulevard.
Q. Did you own any land in this neighborhood 

yourself? A. Yes.
Q. Where were your lots? A. Oh, I had some 

lots on the Boulevard, some lots on Seventh Street, 
West New York.

40
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John T. Wall— Cross Examination.

Q. On this same property? A. I had some lots 
in Sixth Street, Weehawken.

Q. On Sixth Street? A. Yes.
Q. What lots did yon have on Sixth Street? A.

Well, I could not tell you now. I know we built 
a couple or three or four houses.

Q. Where were they? A. I could not tell you 10 
now.

Q. Did you get the title from Mr. Gerber? A.
Yes.

Q. That property was restricted? A. In the side 
streets it was restricted for two-family houses.

Q. And that was the same kind of deed, with 
this second page all covered with typewriting? A.
Yes.

Q. And you knew what those restrictions meant?
A. Exactly, in Sixth Street. 20

Q. You knew what restrictions of that character 
set out were? A. Yes.

Q. You had a deed yourself with the same ident-
ical restrictions? A. Yes, in Sixth Street.

Q. And on your property in Sixth Street you 
had a deed with these same identical typewritten 
restrictions? A. The two-family house, yes.

Q. And yet, do you mean to say now that when 
Mr. Muller turned over this deed to you, with the 
same restrictions that were on your property, you OXJ 
did not notice them? A. I did not notice them.

Q. You really mean that, do you? A. I honestly 
do.

40
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Hill Haber—Direct Examination.

HILL HABER, sworn for the complainant. 

Direct Examination by Mr. Weller :

Q. Whëre do you live A. I live 718 Angelic 
Street.

Q. West Hoboken Or New York? A. West Hobo-
ken.

Q. What business are you in? A. Real estate.
Q. How long have you been in the real estate 

business? A. Sixteen or seventeen years.
Q. You are the real estate agent that brought Mr. 

Muller and Mr. Weiss together, are you? A. Yes, 
sir.

Q. When did you first see Mr. Weiss? A. I  saw 
Mr. Weiss about thrëë weeks before Christmas, last 
Christmas.

Q. Three weeks before (jhristmas? A. About 
three weeks.

Q. Where did you see him? A. Up in his build  ̂
ing.

Q. Did you have any talk with him? A. I told 
him I got four lots exchanged from this property on 
Park Avenue and Sixth Strëet, Weehawken, and he 
said he would like to see it and I bring him over 
there to the lots and show him the lots and we went 
all through the lots and in one was a rock and hé 
said there was a whole lot of rocks there, and he 
said what the party asked for the lots, and I told 
him the price, and he said, “Well, we will go down,
I want to see the party.’*

Q. The party was Mr. Muller? A. The party was 
Mr. Muller, and we went up to the store, and asked 
Mr. Muller the price and he told him the price for 
the lots and he asked him how wide and how deep 
the lots is and Mr. Muller told him the lots is in thé



177
Hill Haber—Direct Examination.

front over a hundred, the corner lot is about thirty, 
and the back is—the front thirty and up on the end 
the last lot is about a hundred, across Park Avenue 
it is a little shorter.

Q. How long did he say the shortest was? A.
From ninety up until nearly a hundred. I am not
sure. He said about. 10

Q. You say you went there with him and looked 
over this land? A. Yes; we went up around and he 
say to me, “Here is a lot, and here is a lot bigger, 
and so many feet down—quite a whole lot of 
money.” And I said, “ I don’t know.” And he 
said, “We will go and see the owner.”

Q. Is there a house on the east side of these, 
right on the end of them, on Sixth Street? A. Yes.

Q. What kind of a house is that, brick or frame?
A. I do not remember. It is two-family. 20

Q. Is there a house on the south side of Park
Avenue? A. Yes.

Q. Did you notice a fence running back from the 
house on Sixth Street, back to the end of the lot?
A. Yes, I guess so.

Q. Did you notice the fence running from the 
frame house back to the end of this lot?

Mr. McDermott : This is rather a leading
examination. 30

Mr. W eller: I have proved it by two wit-
nesses.

The Vice Chancellor: I am wondering 
what you are proving it for if it is the same 
testimony.

Mr. W eller: I want to know if he noticed 
it.

A. On Park Avenue there is a fence.
Q. You saw that fence? A. Yes. 4Q
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Q. Standing there on the top of the hill, can you 
see the whole lot as it is laid out? A. The lots 
around there?

Q. Yes. A. Yes.
Q. Is there a sidewalk on Park Avenue? A  Yes
Q. And on Sixth Street? A. There is a sidewalk 

If) there.
Q. And standing on the top of the hill you can see 

all around the four lots as they lay there together»

Q. Now you say he talked about the various lots 
the rock there, and it would cost a lot to excavate! 
A. Yes, he said there was lots of rocks there and he 
wanted to see the owner and we went to the owner 
and he asked how deep this lot is and he told him 
the lot is close to a hundred feet; the corner lot is 

20 thirty and the back is ninety, and the long lot is 
maybe about a hundred; because Park Avenue is 
close up, it is about a hundred.

Q. You said on Park Avenue they were a little 
over a hundred, one was thirty feet? A. Yes, sir.

Q. And back of there you say they ran— A. 
From ninety or a little more up to about a hundred, 
the last lot. Then he asked if there were any re-
strictions there and Mr. Muller said that is what 

e heard, that a saloon daresn’t come in there, and 
HO Mr. Weiss said, “ I don’t care. I won’t put any 

saloon.” And Mr. Weiss said to Mr. Muller, “ It 
will cost a lot of money to dig it out, the rocks 
there. And he said he buy a lot about ten or 
twelve years ago, and he said it would cost ten or 
twelve hundred dollars and maybe it would cost 
more, and Mr. Muller says, “ It will cost maybe 
twice so much to do it.” And he said, “ I don’t 
know, but it will cost to-day so much more.” And 
we talked about the price and we went away. When 

40
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I went away with. Mr. Weiss, Mr. Weiss say to me, 
“Well, I know the price and everything and I got 
to find out what tlie rocks is going to cost to take 
out.”

Q. You know Mr. Weiss’s business, don’t you?
A. Yes.

Q. What is Ms business? A. Building. 10
Q. Have you ever seen him excavate rocks him-

self? A. I seen Mm now when he built that house 
on Fifth Street, the same house we swapped there.

Q. You saw him excavate rocks there? A. Yes.
Q. Was he doing it himself? A. He got the men 

and then he said to me, “ I could not say anything 
now. I got to find out what the rock is”—

Mr. Dippell: I object. There is no ques-
tion pending. 20

Q. Go on. A. Mr. Weiss said to me, “ I got to find 
out—” .

Mr. Dipped: I object.
The Vice Chancellor: Direct the witness 

to the question.

Q. What did Mr. Weiss say to you about the lot?
A. Well, he was going to find out what it will cost  ̂
to take out. There was a whole lot of rocks there 
and he said he will let me know in a couple of days.
And in two or three days I see Mr. Weiss and I say,
“Do you know what the price is?”  “ No, I see the 
people, but I got no price yet.” And I see him 
again in a couple of days, in three or four days, 
and he says, “Wed, I don’t know yet.” And I  see 
him again and he say, “Wed, I expect to-day I get 
the price.”

40
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Q. Just an estimate? A. Get an estimate, yes. 
Weil, I say, “ I see you to-morrow.”  I see Mm the 
next day and he say, “ I know what it is going to 
cost me,”  and he said between four thousand and 
forty-five hundred dollars. That is what he said to 
me. Then he talked about the price and he asked 

10 Ms price, forty-eight thousand dollars, and he had 
offered him less, and we talked around about the 
price and he come down in his price from the prop-
erty and I brought him down there to Mr. Muller’s 
house.

Q. When was this, how long before Christmas 
about? A. That was about Tuesday, a week before 
Christmas.

Q. Yes. A. I brought him down to Mr. Muller’s 
house and talked about the price and he asked again 

20 from the lots, the front and back, and Mr. Muller 
told him just the same, the front is over a hundred 
feet, and the back is from ninety feet up and the 
last lot is about a hundred, and across the street it 
was two, and Mr. Weiss said, “ The lot would cost a 
whole lot to take out and Mr. Muller answered just 
the same, that, he can take them out about ten or 
twelve years before when he bought him, from two 
thousand to twenty-five hundred, and it cost more 
now, and he asked about the restriction and he said 

So he heard the saloon daresn’t go in there.
Q, When did you see him again? A. Mr. Weiss? 

Then we talked over there about nearly three-quar-
ters of an hour and we went away and there was a 
difference in the price of about a thousand dollars.
I see Mm again the next day and he say to me, 
“Well, we got to try to get out the thousand dollars 
more. I  will tell you, Haber, what I am going to do 
now. I am either going to build a house there 
because the rocks cost a lot of money to take out,

40
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and I want to sell the house .anyway,” and I am sat-
isfied to make a start and I went up to Muller and 
talked around with the thousand dollars more, and 
he would not .come up, and the next day when I 
talked with Weiss again I said, “Well, we go up 
there. We are going to try to get a thousand dol-
lars more, and if I don’t get a thousand dollars 10 
more we will make a deal anyhow.”

By Mr. McDermott:

Q. Who said that? A. Weiss. I went up there 
the Thursday before Christmas and Muller saw us 
again, and we talked around with the thousand 
dollars and he said, “ Gome down five hundred dol-
lars,” and Mr. Muller say, “No.” He said his price 
and I would not give any more than forty-five thou- 20 
sand dollars, and about eleven o’clock he said, “All 
right.”

By Mr. W eller:

Q. In the day time or in the night, P. M.? A. In 
the night, P. M.; and he talked around about the re-
strictions again, and he said he heard he daresnt 
put in a saloon, and Mr. Weiss said he did not care, 
he would not put a saloon there, and I called up 
Mr. Haber to make the contract.

Q. Your son? A. Yes; I called him up by tele-
phone and he come over there and was talking 
around again about the lots and restrictions, and 
he say the same, that is all I heard, and the lot is 
so deep, and we make the contract and the contract 
was signed and we read it over to Mrs. Muller and 
Mrs. Weiss, both together, my son called the others 
and read it over again and explained it to Mrs. 
.Muller in English, because she does not read Eng 40
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which this is the price, and we were talking 
about the contract and he asked again about the 
saloon and about the depth of the lot and he say it 
is the same, over a hundred feet front and the back 
about ninety, about, the last lot, and Mr. Weiss is 
satisfied and signed it and then we went home.

10 Q- Did he just after that time tell you about 
having an option on another lot that he showed 
you, or later?

Mr. McDermott: I object. That has no 
relation to this case.

The Vice Chancellor: I will sustain it if 
it is material.

Mr. Weller: It is material and it has 
absolute relation to this case.

20 Tlle Chancellor: I will allow it.

A. That was on Thursday night, he make the 
contract and he say to me there, “Haber, come 
here.”  I  said, “ What is it?”  “ I told you I got an-
other party and that is the reason I hold you up, 
because the other party come here and get that 
house and I could make another deal, a couple of 
thousand dollars, but the other party don’t hold it, 
and I make that deal with you.” And I say, “Here 

3(j is a letter and I can show you the same party, I 
can make a deal now and get a couple of thousand 
dollars more.” And I said, “ What do you wish 
me—what do you wish to show me the letter now 
for. You signed the contract. Why do you wish 
to show me the letter.”  and he said. “I  am a builder, 
to build houses. Do me a favor. Come over with 
me to Mr. Muller’s house.” I said, “What is the use 
of going over there?”  “You go over with me to 
Mrs. Muller s house and help me. I want to give 

4(J ^er a hundred dollars to give me my contract
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back.” And I say, “ If yon don’t want to help me, 
come over with me.”  And I say, “ Now, I do you the 
favor. I go over with you,” and I go over to Mrs. 
Muller’s house and Mrs. Muller was there and I 
start talking and he said, “Here, Mrs. Muller, here 
is a hundred dollars for your trouble. Give me 
back the contract you got.” And Mrs. Muller say, 10 
“ No; I don’t take a hundred dollars. I signed the 
contract and I want the house and I won’t give 
back the contract.”  And I started to talk around, 
half an hour or three-quarters of an hour, and Mrs. 
Muller says, “ No, I  don’t want it.” And he said, 
“Oome on, Mr. Haber. What is a hot headed Dutch 
woman anyway?” And I went away.

Mr. McDermott: I move to strike out all
that testimony. 20

The Vice Chancellor: I will allow it to
stand

By Mr. Weller:

Q. Now, it has been testified by Mr. Weiss that 
that night, that the contract was drawn and signed, 
that Thursday night, that Mr. Muller said there 
were no restrictions on this property.

Mr. McDermott: I object to that.
The Vice Chancellor: On the ground that 

it is leading?
Mr. McDermott: On the ground it is lead-

ing, and on the ground this man has already 
testified to what was said exactly, and I do 
strongly protest against the words being put 
into this witness’ mouth now.

The Vice Chancellor: I will sustain the 
objection.

30

4a
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Mr. Weller: I should think in rebuttal 
that is perfectly proper.

The Vice Chancellor; It is not perfectly 
proper to put the words into the witness.’ 
mouth. Why don’t you say, “Was there any-
thing further?” I will allow that to stand.

Ql What was said that night about the restric-
tions?

Mr. McDermatt ; I object because the wit-
ness has already testified to what was said 
in great detail.

By the Vice Chancellor:

Q. What was said about the restrictions? A. 
Mr. Weiss asked again and he say, just what he 
heard, that he daresn’t put in a saloon.

Q. Who said that? A. Mr. Muller.
Q. What did Mr. Weiss say about it? A. Mr. 

Weiss said he don’t care; he don’t put in a saloon.

By Mr. Weller:

Q. Did you hear any talk as to what your son 
had put in the contract, about that? A. I heard 
just what Mr. Muller say, that he daresn’t put in 
a saloon there, and Mr. Weiss said he don’t care.
By the Vice Chancellor :

Q. Did you hear any conversation as to what 
your son was to put in the contract?

Mr. Weller: About restrictions.
The Witness: About restrictions?
The Vice Chancellor: Don’t try to guess 

at it if you did not hear it.
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9

A. To put in the restriction that there was no 
restriction there except there could not be a saloon 
there. There was no saloon dares to be put in 
there,

By Mr. Weller:
10

Q. Were you down in Mr. Haber’s office in Jer-
sey City when they came down there? A. Yes, I 
was there.

Q. What talk did you hear there? A, Mr. Dip- 
pell was there in the office and he asked Mr. Muller 
again about restrictions, and Mr. Muller say just 
What I say. He asked me and I say he daresn’t 
put in a saloon, and Mr. Dippell asked him again 
if he won’t allow five hundred dollars and he could 
take the property, and Mr. Muller and Mrs. Mul- go 
ler say, “No, he wouldn’t allow five cents.”

Q. Did Mr. Weiss say anything about your re-
ducing your commission? A. Well, just what I 
say. I was saying something now but they stopped 
me now.

Q. Well, go on. A. It was on Monday or Wed-
nesday he see me again and he say, “ Here, do me a 
favor.” And I say, “What is it?” “ Now you come 
up with me again to Mrs. Muller’s and you come up 
With me again and if she allow me five hundred dol- gQ 
lars or if I allow for the commission two hundred 
dollars off, you can make the deed.” I said, 
“Why do you want my two hundred dollars to come 
off on the commission.” And he said, “ Never mind,
I want your two hundred dollars off and I want 
Mrs. Muller to allow five hundred dollars off the 
price I give for the property.” And I said, “ All 
right, I will go with you, but I am not satisfied to 
take two hundred dollars off the commission. If

40
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Mrs. Muller wants to take off five hundred dollars, 
I  don’t care. But I said, “You come up with me” 
and we went up there and talked around half an 
hour or three-quarters of an hour and I said, “Mrs. 
Muller, if you allow the five hundred dollars before 
I  get the commission, you can’t make the deal.” 

20 And Mrs. Muller says, “ I won’t allow five cents. 
I buy the property and I am going to keep it.” 
And they talked about the property not being built 
right, the plumbing leaked, and the roof no good, 
and she m dissatisfied and she better take the price 
and drop off five hundred, and Mrs. Muller says, 
“ I don’t come down five cents for the sale.”  Then 
we went away.

Cross Examination by Mr. Dipped:
20

Q. You say you have been in the real estate 
sixteen or seventeen years. A. Yes.

Q;. Do you have any forms or any memorandum 
that you usually use when you get particulars of 
property that is listed with you for sale? A. That 
is all what I get it, yes.

Q. Have you got any printed form you use for 
listing the property? You usually take down the 
particulars about the property when you are going 

3Q handle it for sale or exchange, do you not? A. 
Yes, I take the particulars, the rent, and the mort- 
gage; that is all X take. So much rent, SO' much 
mortgage, so much for the property, and so much 
price.

Q. You don’t take the size of the lot? A. Yes,
I ask the customer how wide is his lot and how 
deep.

Q. You have not got the particulars with you 
that you received from Mr. Muller as to these

40
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lots, have you? A. When Mr. Muller give me 
the lots for sale I told Mr. Weiss when we come 
down to Mr. Muller in the store what he asked 
me and what Mr. Muller explained.

Q. Did you make any written statement of what 
Mr. Muller told you about the lots when he listed 
them for sale? A. Yes; he told me he got four 10 
lots and one of the lots the front was over four 
hundred feet. That is what he told me.

Q. Did you make any written statement of the 
particulars that Mr. Muller gave you at the time 
he listed the property with y ou /or  exchange—yes 
or no. Did you make any written statement? A.
No. I got a—

Q. You did not mark down— A. I don’t mark 
down the real estate at all. That is the way I 
am doing seventeen years’, business. I take the 20
lots and the price and the rent.

Q. You were the agent for both parties in this
transaction, were you not? A. Certainly.

q . You were to be paid commission by both
parties? A. Yes, sir.

Q. And it was your son who drew the contract?
A Yes sir.

Q. And where does your son live? A. He lives
by me. He is not married. ^

Q. Where is that? A. At 718 Angelic Street, 0
West Hoboken.

Q. How far is that from Muller’s home? A. 1 
don’t know. I couldn’t count.

Mr. W eller: A  couple of miles away.

Q. Is it about two miles? A. I don’t know. 
Maybe a mile. I  don’t know. I  don’t like to say 
if I don’t know.

40
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Q. Where did you telephone to your son? 
Where was your son when you telephoned to him? 
A. My son was home. I telephoned. I called up 
in the saloon there' from Mrs. Muller’s place there, 
I  guess, on Broadway, a corner saloon, and I 
telephoned for my son to the home. It was about 

10 eleven o ’clock.
Q. Wasn’t your son nearby somewhere in Fourth 

Street that night? A. No, sir*
Q. Did you hare any form or contract Which was 

used in this inatter with you at the time when you 
went there to Muller’s house, or did your son bring 
the papers with him? A. I telephoned my son to 
come over here and make the contract, or two com 
tracts. I did not have anything to do with his 
papers.

20 Q. What was your total commission to be on 
this deal? A. My commission was about—my 
commission was over one and one-half per cent.,
one and one-half or a little over. I  could not tell 
just exactly.

By the Vice Chancellor:

Q. On both sides one and a half? A. Mr. Weiss.
Q. What from the other side?

gQ By Mr. Dippell:

Q. What were you to get from the .other side?
A. I could not tell you.

By the Vice Chancellor:

Q. You remember that. You would not forget 
the commission. A. I guess two per cent, or two 
and a half. I am not sure. Two to two and a 
half from the other side.

40
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By Mr. Dippell;

Q, Well, the contract provides two per cent, on 
Muller’s. Do you say that it is it? A. I say I 
am not sure, two or two and one-half.

Q. The price is fifteen thousand dollars? A.
Yes. 10

Q. So you got two per cent, on that, three hun-
dred dollars? A. I am not sure. I would not 
say for sure.

Q. And about six hundred and seventy-five 
dollars from Weiss. A. I do not think as much as 
that. It might be six. I don’t figure it out.

Q. Now, Mr. Haber, you remember distinctly the 
size of that corner lot was thirty feet. A. They 
said about thirty feet. I am not sure.  ̂ About 
thirty. It is more than one hundred feet in front. 20 
It is a corner lot, about thirty.

Q. But he was very careful to say it was between 
ninety and a hundred feet in) length on Sixth 
Street. A. From ninety up, about to a hundred,
or less than that, or less, maybe.

Q. It was about ninety or a hundred. A. He was 
not sure. He said about ninety up. He could not 
say exactly—about.

Q. Don’t you remember any talk at a meeting at 
your son’s office when I was there relating to the 30 
size of these lots? A. When you were there in my 
son’s office?

Q. Yes. A. Yes. I heard you ask from Mr. Mul-
ler about restrictions and Mr. Muller told you he 
didn’t know nothing at all only what he heard 
when he bought it, that he daresn’t put in a saloon 
there. That is what I heard in the office.

Q. You did not hear anything about the size of 
the lots then? A. You asked about the lots and, he

40
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told you just the same, from ninety or about a 
hundred. The last lot is about a hundred. The front 
is over a hundred.

Q. So you do remember now there was talk about 
the size of the lots? A. You asked me again and 
Mr..Muller explained just what he said to me.

10 Q. Do you remember our talk then about having 
an allowance on the purchase price for the short-
age in the lots? A. You asked if he could allow 
five hundred dollars on the money and Mr. and 
Mrs. Muller say they would not allow five cents.

Q. Do you remember whether five hundred dol-
lars was the amount I said? A. Five hundred dol-
lars allowed, I hear.

Q, Now, standing in Sixth Street, you could see 
the size of those lots? A. I could not say just exact- 

^  ly how wide. I could not say it. Nobody can say it, 
just how many feet, to a foot, more or less.

Q. How long did these transactions take, from 
the time that you started to put in the sale between 
Weiss and Muller and the contract being actually 
signed? A. Nearly about three weeks; about three 
weeks.

Q. In that time how often did you see Weiss? 
A. About three or four or five times. I could not 

tjQ say just exactly.
Q. Did he ever ask you what the size of the lots 

was? A. He was there by Mr. Muller and Mr. 
Muller explained that night about the size.

Q. He kept on asking about the size all the 
time? A. No; he don’t ask no more, only I was 
there by Mr. Muller and Mrs. Muller and he knew 
the size and the depth.

Q. Did he ask at the time of the signing of the 
contract? A. When he signed the contract he

40
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talked about the restrictions and the frontage and 
depth and he talked again around Mr. Weiss, and 
he said he did not care to build; he was going to 
sell the lots if I got a customer—

The Vice Chancellor : Never mind that.

Q. Do you remember who had written the letter 
that Mr. Weiss showed you? A. What?

Q. You spoke about a letter that Mr. Weiss had, 
that he could sell this property of his, at an ad-
vanced price. Do you remember who it was wrote 
that letter? A. I did not see. He took out a letter 
from his pocket and he said to me, ‘Here, Haber, I 
can show you a letter I got.” And I said, ‘ I don t 
want to see it. What is the use of showing me the 
letter?’’ And he put it back in his pocket and I 
said, “ I am not interested.” I say, “ The contract
is—

Q. Never mind. Answer the question.

The Vice Chancellor: He said he did not 
see it.

Mr. Dippell: Yes.

Q. And he did not tell you who it was? A. He 
told me the same party what he got it, and that 
is the reason he don’t make the deed so quick with 
me, because he got the same party.

Q. He did not tell you the name of the man?
A. No.

Q. You had charge of the sale of this house be-
fore? A. The same house, yes.

Q. You tried to sell it to a party in Second
Street? A. Yes.
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Q. How long before this transaction of Muller’s 
was it you were trying to sell the house to the 
Second Street party? A. Oh, it must be—I could 
not tell you exactly. I could not remember—three- 
quarters of a year or a little less or a little more. 
I don’t remember.

10 Q* You don’t remember about that transaction 
at all, do you, about the Second Street transaction? 
You don’t remember how long before this trans-
action it was? A. I don’t remember just how long.

Q. Do you remember trying to negotiate a sale 
with Mr. Weiss at the same time? A. On what 
property?

Q. The same property. Do you remember wheth-
er you were trying to negotiate a sale with a party 
living on Second Street, whether anybody else was 

20 trying to negotiate a sale with Mr. Weiss? A. I 
don’t remember.

Q. Now, as a matter of fact, wasn’t it just at 
that time that Mr. Weiss said he had received that 
letter, at the time when you were trying to negotiate 
the sale with this party on Second Stree, prior to 
the time the contract with Weiss was made? Wasn’t 
it prior to that time he said he had received a letter? 
A. No, sir; he said he had received a letter after 

30 was made with Mr. Muller, which
was on a Monday, and we make the contract on 
Thursday night at eleven o’clock, and he say, “Hab-
er, help me out, now. I can make more money 
now—■”

The Vice Chancellor : Never mind that 
now.

Q. When did you talk this case over with your 
son last? A. With my son?

Q. Yes.40
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Mr. Weller: I object to that question.
The Vice Chancellor: I will allow it.

A. I don’t talk to my son about the case at all.
I attend to my business.

Q. You did not talk to your son since we had 
a meeting at your son’s office? A. You had a meet- 10 
ing in my son’s office—
By the Vice Chancellor:

Q. Did you talk to him since about the case?
A. No.
By. Mr. Dippel:

Q. Did you talk to Mr. Weller about the case?
A. I did not talk to Mr. Weller at all.

Q. Did you talk to Mr. Weiss about what was 
said at that time when you had the meeting at 
Mr. Muller’s home? A. At Mr. Muller’s home? 20

The Vice Chancellor: I assume he did.
That he talked it over with his son, Muller 
and Mrs. Muller and everybody else.

Q. You did not talk about this case at all? A. 
Nothing at all.

The Vice Chancellor: If he did, he had a 
right to. 30

I SAD OR HABER, recalled for the complainant.

Direct Examination by Mr. Weller:

Q. Mr. Haber, were you up to look over these 
lots with me the other night, a week or so ago? A, 
Yes, sir.

40
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Q. We went down to the lots and looked them 
over? A. Yes, sir.

Q. What kind of a house is at the end of these 
four lots on Sixth Street? A. A two-family brick 
house, which is on the Key lot.

The Vice Chancellor: Hasn’t this been 
gone over?

Mr. Weller: It has not.

Q. You then saw the house at the south end of
the lots? A. That is the same house on the south 
side, yes.

Q. Did you notice there was a fence there from 
that house back to the corner? A. Yes.
 ̂ Q. What encloses these lots on the south of Sixth 

Street and on Park Avenue, of anything? A. The 
lots are open on Park Avenue, and the lots are 
open on Sixth Street.

Q|. Is there any sidewalk there? A. Oh, yes, a 
long sidewalk on both streets.

Q. Standing on those lots can you see the dimen-
sions or boundaries? A. If you are on the lots?

Q. And yon can also from the streets? A. You 
can see the houses in the rear and the tops of the 
fences.

Q. What occurred in Mr. Haber’s office at the 
time Mr. Davis came there with his search from 
the Court House? Mr. Davis testified the other 
day Mr. Weiss addressed Mr. Muller when he found 
out there were restrictions and he told him there 
were no restrictions except the saloon and Mr. Mul-
ler could not explain that. He said he did not know 
of any restrictions except, “ that you could not have 
a saloon. ’ Now you remember his testifying to 
that, do you? You remember Mr. Davis testifying 
to that? A. Yes, in Court here, yes, sir.
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Q. Was anything said about these restrictions 
before Mr. Davis got here that day? A. That was 
the time they were all together before Mr. Davis
got there. He got there later on.
5 Q. Mr. Dippell said you looked at the deed and 
talked about the restriction and he looked at the 
deed. A. If I remember right Mr. Dippell said 10 
this deed, the Gerber deed to Mr. Muller, shows re-
strictions, and he pointed it out to me.

Q. That was before Mr. Davis got there at all?
A. Yes, sir.

Q. He says that he asked you how did it come—

Mr. McDermott: Objected to.

Q. This is Mr. Dippell. Mr. Dippell says : “Be-
fore Mr. Davis got there I spoke to Mr. Muller 20 
about the restrictions and I asked him if he had 
his deed there and he said he had, and I called his 
attention to the restrictions printed in the deed of 
Mr. Gerber, to Conrad Muller.” Is that part true?
A. Yes ; that is right.

Q. “And I said to him, how did it come that he 
did not tell what the restrictions were.” And he 
said—that is, you said— Isadore Haber said if they 
had a conversation between Weiss and Muller as 
to the restrictions he did not hear it.” Is that gQ 
true? A. No, I did not say that to Mr. Dippell.

Cross Examination by Mr. McDermott:

Q. Mr. Haber, do I understand from what you 
say that you mean to say what Mr. Dippell swore 
to is not true? A. To my best recollection I 
did not tell Mr. Dippell that, and I did not hear 
what was said that night.

40
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Q. Do I understand the testimony read over to 
you as being given by Mr. Davis—do you wish to 
say that is not true? A. I know positivelv Mr. 
Davis came in there after the talk about restric-
tions. '$

Q. Mr. Davis came in with the searches ? A. Mr. 
Dippell said he was waiting for Mr. Davis to come 
up with the searches, and he did come up, prac-
tically at the end of the whole—

Q. I want to ask you if you say now what Mr. 
Davis testified to is not true? Is that what you mean 
to say? A. Well, if you will repeat what Mr. Davis 
said.

Q. This has already been read. “ Mr. Weiss ad-
dressed Mr. Muller when he found there was a 
restriction and he told him why, he told him there 
was no restrictions except the saloon and I could 
not understand that Mr. Muller could not explain 
that, and he said he did not know of any restric-
tions except you could not have a saloon.” A. That 
was not said.

Q. That was not said? A. No, sir.
Q. So what Mr. Davis testified to there you say 

is absolutely untrue? A. He is wrong.
Q. Untrue? A. Yes.

CONRAD MULLER recalled for the complain-
ant.

Direct Examination by Mr. Weller.

Q. Mr. Muller, Mr. Weiss testified that at the 
time you signed the contract up in your house that 
he asked you what restrictions were on the place
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and yon told him there were no restrictions with 
the exception yon did not dare have a saloon there.
Is that true?

Mr. McDermott : I object to that as being 
leading, and because it has already been 
gone over, and Mr. Weiss has testified to it. 10

The Vice Chancellor : Yes.
Mr. Weller : If it has been gone over I do 

not want to go into it again. But I  do not 
think it is leading.

The Vice Chancellor: Well, it is leading.
Mr. Weller : If he has told the story I do 

not want it again.
The Vice Chancellor: If you recall the 

Story, he said he did not say anything about 
restrictions or anything else. 20

Mr. Weller : He said he heard there could 
not be any saloon there, but he did not know 
whether that was true or not.

By the Vice Chancellor.
Q. You have been on the stand before? A. Yes, 

sir.
Q. Do you remember the first day of February 

when you were up in Mr. Haber’s office in Jersey
City? A  Yes. 30

Q. What time did you go there that day? A.
I think it was about—I don’t know if it was twelve 
or one o’clock or what it was, but I think it was 
around one o’clock. I am not sûre.

Q. In the afternoon? A. I think so.
Q. It has been testified that Mr. Weiss asked you 

Why you did not tell him there were restrictions 
on this place and you did not answer. Is that true?

40
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Mr. McDermott: I object. That has been 
gone over.

The Vice Chancellor: Yes; I do not want 
to re-emphasize Mr. Muller has said about 
it. Unless you want to put him on in re- 
butal.

Mr. Weller: I think it is rebuttal, that 
last question.

(After argument)
The Vice Chancellor: I will let it stand. 

Note an objection to it as being repetition 
and being rebuttal testimony after the testi-
mony has been taken.

Q. Go on then, Mr. Muller. A. What, Mr. Well-
er?

20 Q, (Last question read) This being Haber’s 
office on that day? A. In Haber’s office? Sure I told 
him I did not know what is on it.

Mr. W eller: That is all.
Mr. McDermott: That is all.

NATHAN WEISS, the! Defendant, recalled. 
Direct Examination by Mr. McDermott:

Q. Mr. Weiss, something has been said by Mr.
30 Haber about estimates, about taking away the 

rock. When were those estimates secured by you? 
A. That was after the contract was signed.

Q. He also spoke about a letter which you showed 
him and which he said was from some other possible 
purchaser of the house.

40

Mr. W eller: I think I asked him all about 
it on cross examination and he denied it.
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A. The time he had a different customer on Second 
Street, he went back and forth with me with a 
man to buy the house and the man was ready to 
buy the house and afterwards the man himself said 
he heard so much about Mr. Haber being a swindler 
he would not have anything to do with him.

Q. When was that? A. That was the time when 10 
we went back and forth to Second Street. I re-
ceived a letter from Mr. Everett of the Title Guar-
anty & Trust Company—

q . With relation to the time of the contract, 
when was that? A. That was the time he had the 
Second Street proposition for me.
Cross Examination by Mr. Weller.

Q. Who was that man? A. He called to buy the
house. n/v

Q. Who told you Mr. Haber was a swindler?
A. A man on Second Street.

Q. Who is he? A. There was a man told me that
lives in—

Q. Who was it? A. I do not know the name.
I can bring you to his house.

Q. Whereabouts on Second Street? A. That 
man lives where Haber brought me.

Q. Whereabouts on Second Street? A. I do not 
know the number. I can take you to the house, a ^  
house on Second Street at Hark Avenue.

Q. What business is the man in? A. Real Estate 
agent, and he told me because he heard what kind 
of a man Haber is—•

Mr. W eller: That would be hearsay, your 
Honor.

The Vice Chancellor: Yes.

Q. Can you tell the man’s name? A. No, sir, 
but I can take you to the house. ^
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Q. You say lie is a real estate man? A. Yes, sir, 
and there was another party where he got five hum 
dred dollars.

Mr. McDermott: Wait. Don’t say that un-
less you are asked about it.

10 The Vice Chancellor: Strike that out.

20

30

Q. How long have you known Mr. Haber? A. 
About five or six years ago, when he had trouble 
with my father.

Q. How long have you been doing business with 
him? A. Only since he brought that butcher from 
Second Street.

Q. When was that? A. That was a couple weeks 
before Muller—oh, no; that was on Fourteenth 
Street about two years ago, he had a party on a 
Fourteenth Street house?

Q. For you? A. Yes.
Q. Now, you do not need to say anything about 

that. Can you recall the name of the real estate 
man on Second Street? A. I cannot. I can recall 
a dozen men who know Haber.

Q. Has this real estate man an office there? A. 
No, sir; he has not.

Q. Is the man’s name Godfrey? A. It is Cohen, 
a real estate agent.

Q. On Second Street? A. Yes, the one that told 
me, I met him on Second Street.

Q. Is his name Cohen? A. Mr. Haber knows his
name.

Q. Is his name Cohen? A. Yes.
Q. And he told you Mr. Haber was a swindler? 

A. Yes.

40
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IN CHANCERY OF NEW JERSEY.

Between
Co n ra d  Mu l l e r , et al.,

Complainants,

Na t h a n  W eis s , et al.,
Defendants.

On pleadings and proofs.
Messrs. Weller & Lichtenstein, for the complain-

Mr. J. Philip Dippel and Messrs. McDermott & 
Enright, for the defendants.

This bill is filed for specific performance of a 
contract dated December 23,1915.

By this contract Nathan Weiss and wife agreed 
to sell and convey to the complainants certain 
land and tenements described in the bill of com-
plaint, for the consideration of $45,000.00, subject 
to a mortgage of $25,000.00 j and the complainants 
agreed to sell and convey to Weiss and wife the 
lands secondly described in the bill, for the con-
sideration of $15,000.00 subject to a mortgage of 30 
$2,500.00, and to pay the difference of $7,500.00 as 
follows: $1,000.00 in cash on the passing of title, 
and by giving back to Weiss and wife a mortgage
for the sum of $6,500.00.

On the date fixed for the passing of title, the 
defendant refused to take title, for the various al-
leged defects, the principal one being that there 
were restrictions on the land of complainant of 
which he was not advised. On this question there

and Memorandum.

ants.

Le w is , Y. C. : 20

40
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was considerable evidence taken before me. It ap-
pears from this that the contract was drawn late 
at night b j Isador Haber, a member of the bar. 
Weiss asked, as he had done on two previous occa-
sions, whether or not there were any restrictions 
on the land; and Conrad Muller, the complainant, 

10 said he" had heard that the town authorities would 
not allow any saloon there.

The contract was executed by both parties. The 
scrivener, Haber, made it read: “ Subject to all
restrictions of record.”

It is clear to my mind that the defendants were 
misled, for not only were these restrictions as to 
the maintenance of a saloon on the property, but 
also one which prevents the carrying on of manu-
facturing ; and the one which raised the greatest 

20 objection on the part of the defendant, which pre-
vented the building of an apartment house on the 
premises.

It is apparent from the testimony that it was 
known that the defendants contemplated putting 
up an apartment house. Muller had exhibited to 
Weiss during their transactions, a blueprint, pre-
pared when Muller expected to erect such a build-
ing; and Weiss proceeded, undoubtedly, with the 
negotiations with Muller in the belief that he could 

«*0 go use the property.
The complainants show by their subsequent ac-

tion that the understanding as to the restriction 
was as Mr. Weiss testifies, for their attorney went 
to Gerber, the grantor of the Mullers, to secure a 
deed from him releasing the restrictive covenants.

The effect of such a deed, however, would not be 
to preclude the parties to whom he made deeds 
previously or subsequently, from enforcing their 

¿1» rights against any purchaser violating the restric-
tive covenants.
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DeGray vs. Monmouth Beach Co., 50 N. J. 
Eq., 329;

Henderson vs. Champion, 83 hi. J. Eq., 
554;

Wooton vs. Seltzer, 83 N. J. Eq., 163.

The statement of Muller as to the size of the lots 
also appears, from the testimony, to be material 
misrepresentation. He said the corner lot was 30 
feet by 95 feet; and the inside lot 25 feet by 100 
feet. As a fact, the comer was 30 7/100 feet by 93 
46/100 feet on the street lines; and the other three 
lots all less than 100 feet in depth, although the 
center line of number 55 is about six inches over 
100 feet. This tract is not a large one, and the dif-
ference in area, as represented by the complainant, 
is substantial; in the building of a large apart-
ment house on it as contemplated by Weiss its 
size was a matter of considerable financial interest.

There is also evidence as to a, misstatement of 
Muller as to the cost of excavating the rock on the 
property. These misstatements are in themselves 
sufficient to warrant me in denying specific per-
formance. In suits for specific performance any-
thing said or done to mislead the purchaser com-
pels the Court to deny relief to the complainant.

Bowker vs. Cunningham, 78 N. J. Eq., 458;
Pratt vs. Lyons, 51 N. J. Eq., 308;
Brisbane vs. Sullivan, 86 N. J. Eq., 411;
Neptune Fisheries Co. vs. Cape May Beal 

Estate Co., 105 Atl., 212.
There is, however, another phase of this case 

which must be adverted to now. The testimony of 
the scrivener as to the transaction, late at night, 
is rather astonishing, coming from a member of the 
bar. He says he was called in to draw the contract, 
which was prepared at the Muller home. His
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father, Hill Haber (a witness), a real estate man, 
sent for him prior to the meeting at the Muller 
home. Hill Haber had talked with Weiss and sug-
gested that they ought to have the contract executed 
that night. Weiss told him that he ought to see his 
lawyer if that was the case, but he, nevertheless, 

10 went to the Muller home and then young Haber was 
sent for. The elder Haber was interested in put-
ting the transaction through. He wanted to close 
it to get his commissions. The parties present 
when the contract was signed, therefore, were the 
Mullers, Hill Haber, Isador Haber, his son, and 
Weiss. Isador Haber’s evidence is, that he was the 
attorney for both parties at the time the contract 
was made. He, however, on the witness stand, 
says that the reason he did not tell Weiss about 

20 all the restrictions is that he did not observe the 
full page of typewritten restrictions in the deed 
from which he was copying the description. He 
says that he did not hear the conversation between 
Muller and Weiss when Weiss asked about the re-
strictions, because he was busy preparing the 
papers. Surely, the defendant, under these circum-
stances, should not suffer in consequence of young 
Haber’s neglect to make known to him the entire 
typewritten page of restrictions. In response to a 
question, under cross examination, Haber said, “ I 
really believe I was derelict, I will admit that, but 
that is the situation. Possibly, if it had been in the 
afternoon I would have taken more time, but it was 
about midnight.” Pressing further, the cross ex-
aminer asked him: “Q. You have no doubt that
Weiss was misled by that? Ans. It appears so 
from what he says now.”

The testimony of Hill Haber corroborates to a 
large extent the statement of Weiss as to his con-
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versation with Muller relative to the restrictions,
i. e., that all Muller said to Weiss about the restric-
tions was that a saloon should not be maintained 
on the property. He was ashed by me as to what 
he heard regarding what his son was to put in the 
contract about restrictions, and his reply was: 
“Ans. To put in the restrictions that there were 
no restrictions there except that there should not 
be a saloon there; there was no saloon dares to he 
put in there.”

There is little doubt that it would he a hard-
ship to compel Weiss to take the title. The evi-
dence satisfies me that the complainants are seek-
ing an advantage. Their testimony is contradic-
tory and unsatisfactory. They have endeavored to 
convey the impression that their lack of knowledge 
of the restrictive covenants in their deed was due 
to unfamiliarity with the English language; yet, 
in completing the transaction they had the services 
of a lawyer whose father was interested in closing 
it with Weiss to secure his commissions.

I cannot escape the conclusion that when Weiss 
contracted to take the complainants’ property, the 
only restriction he had been informed of was as to 
the non-use of the property for saloon purposes. I  
am satisfied that he was misled. He is not a man 
of much information and experience and he was 
without anyone at hand to advise him when the con-
tract was executed, and a mere perusal of the testi-
mony of young Haber will satisfy anyone that he 
made no attempt to give him any information re-
garding the restrictions contained in the same.

Specific performance will not be decreed where 
it will work a hardship or an unfairness, but the 
Court must be satisfied that the claim is fair, rea-
sonable, just and equal.

Specific performance in this case must be denied.
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ARTICLES OF AGREEMENT, made this 23rd 
day of December, nineteen hundred and fifteen, 
BETWEEN Nathan Weiss and Maggie Weiss, hus-
band and wife, o f the town of West New York 
New Jersey, parties of the first part, and Conrad 

2Q Muller and Anna Muller, husband and wife, of the 
same place, parties of the second part: 

WITNESSETH, as follows : The parties of the 
first part, in consideration of One Dollar, paid by 
the parties of the second part, the receipt of which 
by the parties of the first part is hereby acknowl-
edged, and also in consideration of the convey-
ance by the parties of the second part of real 
property hereinafter mentioned, hereby agree to 
grant and convey to the parties of the second part, 

20 at a valuation for the purpose of this contract of 
Forty-five thousand ($45,000.00) Dollars, ALL 
those two certain lots, parcels or tracts of land 
and premises and the buildings thereon erected 
situate in the town of Union, Hudson Countv, N  
J., and known as lots fifteen (15) in block ten 
•(10) on map A  of a portion of the property be-
longing to Cassitt Land and Improvement Co. 
1895, and lot .fourteen (14) in block ten (10) in 
map of property belonging to Clifton Park Realty 

30 Co., lying in the Town of Union and West New 
York County, block No. 2445, dated., March, 1905.r 

.each lot being approximately twenty-five ( 25 ) feet 
wide in front and near and one hundred (100) 
feet deep on both sides, the former lot being con-
veyed to Nathan Weiss by C. S. Goldberge, Inc..,, 
by deed dated April 21,1915, and recorded in Liber 
1202 of Deeds at pages 367, etc., :and the latter lot 
being the lot conveyed to Nathan Weiss, by Wil-
iam, Peter Brewing Company, by deed dated, April

40 10th.
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21, 1915, and recorded in Liber 1202 of Deeds at 
pages 369, etc.

AND the parties of the second part, in consid-
eration of One Dollar paid by the parties of the 
first part, the receipt of which by the parties of the 
second part is hereby acknowledged, and also in 
consideration of the conveyance by the parties of 
the first part of the real property hereinbefore 
mentioned, agrees to grant and convey to the par-
ties, of the first part, at a valuation for the pur-
poses of this contract of Fifteen thousand ($15,- 
060X0) Dollars, ALL those four certain lots or 
t r a c t s  of land and premises situate in the Town- 
Xip of Weehawken, N. J., which on a “map of 
noperty belonging to John G. Gerber, in the 
ownship of Weehawken, Hudson County, N. J., 
onnty Block 2175” and filed on the 15th or 16th 

fiay of February, 1904, in the Hudson County Reg- 
yter’s office, are known and designated as lots 

l umbered fifty-two (52), fifty-three, (53), fifty- 
oar (54), and fifty-five, each being approxi-

mately twenty-five (25) feet wide in front and 
r e a r  and about one hundred feet (100) deep, ex-
cept the corner lot, the aforesaid lots being on 
P a r k  Ave., being part of the same premises con- 
u p  ed to Conrad Muller, and him and his wife 
Ars la  by two deeds from John J. Gerber et ux, 
but dated June 1, 1906, and recorded in Liber 940, 
at page 537 and deed dated April 23, 1907, and re-
corded ip Liber 983, at pages 1069, etc.

Baid premises which are to be conveyed by the 
parties of the first part are to be conveyed subject 
o ¡he following incumbrances:

A mortgage in the sum of Twenty-five thousand 
825,000.00) Dollars, held by the Title Guaranty

10

20

30

40
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& Trust Co. All restrictions of record in the claim 
of title.

Said premises which are to be conveyed by the 
parties of the second part are to be conveyed sub-
ject to the following incumbrances:

A  mortgage in the sum of Two thousand five 
10 hundred ($2,500.00) Dollars held by Albert Scher- 

decker.
All restrictions and covenants of record.
The difference between the values of the respect-

ive premises, over and above incumbranc. , shall 
be deemed for the purposes of this contrac t to be 
Seven thousand five hundred ($7,500.00) Dollars 
in favor of the parties of the first part, ami the 
said parties of the second part agree to pay the 
same as follows:

20 One thousand Dollars ($1,000.00) in cash on 
the delivery of the respective deeds and passing of 
title.

Six thousand'five hundred ($6,500.00) Dollars 
by giving a proper bond and mortgage to the bar- 
ties o f the! first part with interest at six (6 £> 
per cent for three years with a clause and coven- 
ant to pay off the principal the sum of Two hun-
dred ($200.00) Dollars and interest every thi 
(3) months and a privilege to pay more.

30 The parties of the second part hereby agree to 
pay Hill Haber a commission of Two (2% ) per 
cent, of the sum he receives for this property, at 
the date set for the passing of title.

Each of the parties to these presents hereby 
agrees to convey the property above described, as 
sold by that party, free from all incumbrances, ex-
cept as above specified, and to execute, acknow-
ledge and deliver, or cause to be executed, acknow-
ledged and delivered to the other party, or to the

40
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assigns of the other party (the deed to he drawn in, 
each case at the cost of the vendor), a proper war-
ranty deed containing full covenants, duly ex-
ecuted and acknowledged to convey and assure to 
the grantees an absolute fee of said premises.

Said deeds shall be delivered and exchanged on 
or before the 31st day of January, 1916 at 10 o’clock 10 
A. M., at the office of Isador Haber, No. 358 Central
Ave., Jersey City, N. J.

Each of the parties hereto assumes the risk of 
loss or damages by fire prior to the completion of 
this contract on the premises owned by them re-
spectively. The rents of the said premises, insur-
ance premiums and interest on mortgage, if any, 
shall be adjusted, apportioned and allowed up to 
the day of taking title.

If there be water meters on the premises, the 
respective sellers shall furnish readings to dates 
not more than thirty days prior to the time herein 
set for closing title and the unfixed meter charges 
for the intervening time shall be apportioned on
the basis of such last readings.

All personal property appurtenant to or used in 
the operation of said premises is represented to 
be owned by the respective sellers and is included 
in this exchange.

This contract covers all right, title and interest 
of the respective sellers, of, in and to any lands 
lying in the bed of any street, road or avenue, 
opened or proposed^ in front of or adjoining the 
premises to be conveyed to the centre line thereof, 
or all right, title, and interest of the respective 
sellers in and to any awards made or to be made in 
lieu thereof, and the sellers will execute and de-
liver to the purchasers, on closing of title or there-
after, on demand, all proper instruments for the ^
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conveyance of such title and the assignment and 
collection of such awards.

AND IT  IS UNDERSTOOD, that the stipula* 
tions aforesaid are to apply to and bind the heirs, 
executors, administrators and assigns of the res-
pective parties.

IN WITNESS WHEREOF, the parties to these 
presents have hereunto set their hands and seals, 
the day and year first above written.

NATHAN W EISS (Seal)
W itness: MAGGIE W EISS ( Seal)

Is a d o r  H a b e r . CONRAD MULLER (L.S.)
ANNA MULLER (L.S.)

20 State of New Jersey, v  
'County of Hudson,

BE IT REMEMBERED that on this 23rd day 
o f December, in the year One Thousand Nine Hun* 
dred and fifteen before me, the subscriber, an at-
torney at law of New Jersey, personally appeared 
Nathan Weiss, Maggie Weiss, Conrad Muller and 
Anna Muller, who I am satisfied are the persons 
mentioned in the within Instrument, to whom I 
first made known the contests thereof, and there-
upon they acknowledged that they signed, sealed 
and delivered the same as their voluntary act and 
deed, for the uses and purposes therein expressed: 
and the said Maggie Weiss and Anna Muller being 
by me privately examined, separate and apart 
from their said husbands further acknowledged 
that they signed, sealed and delivered the same as 
their voluntary act and deed, FREELY, without 
fear, threats or compulsion of their said husbands.

ISADOR HABER,
Attorney at law of the State of New Jersey.

40
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THIS INDENTURE, made the first day of Feb- 
rary, in the year of our Lord One thousand nine 
hundred and sixteen,

BETWEEN CONRAD MULLER and ANNA 
MULLER, husband and wife, both of the town of ^  
West New York in the County of Hudson and State 
of New Jersey,

AND NATHAN WEISS of the town of West 
New York in the County of Hudson and State of 
New Jersey, party of the second part:

WITNESSETH, that the said party of the first 
part, for and in consideration of One ($1.00) Dol-
lar and the exchange of property, lawful money of 
the United States of America, to them in hand well 20 
and truly paid by the said party of the second part, 
at or before the sealing and delivery of these pres-
ents, the receipt whereof is hereby acknowledged, 
and the said party of the first part being therewith 
fully satisfied, (contented and paid, have given, 
granted, bargained, sold, aliened, released, enfeoff-
ed, conveyed and confirmed, and by these presents 
do give, grant, bargain, sell, alien, release, enfeoff, 
convey and confirm unto the said party of the 
second part, and to his heirs and assigns, forever, 30 
ALL those four (4) certain lots, tracts or parcels 
of land and premises, hereinafter particularly de-
scribed, situate, lying and being in the township of 
Weehawken, in the County of Hudson and State 
of New Jersey, which upon a certain map entitled 
“Map of property belonging to John G. Gerber, in 
the township of Weehawken, Hudson County, N. J., 
County Block 2175” and filed on the 15th day of 
February, 1904, in the office of the Register of the

40
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County of Hudson are known and designated as 
lots numbered fifty-two (52), fifty-three (53), 
fifty-four (54) and fifty-five (55), situate on the 
easterly side or line of Bulls Ferry Road.

Being part of the same premises conveyed to 
10 Conrad Muller by John G. Gerber et ux by deed 

dated June 1st, 1906, and recorded in Liber 940 
of Deeds for Hudson County at page 537, and also 
the premises conveyed to Anna Muller by John G. 
Gerber et ux by deed dated April 23, 1907, and 
recorded in Liber 983 of Deeds for Hudson County 
at page 1069, etc.

Subject to a mortgage in the sum of Two thous-
and five hundred ($2,500.00) Dollars held by 

2Q Albert Scherdecker,

Subject to all restrictions of record in the chain 
of title.

The parties of the first part also grant, convey 
and assign to the party of the second, all the right, 
title and interest of the parties of the first part, of, 
in and to any lands lying in the bed of any street, 
road or avenue opened or proposed, in front of or 
adjoining the premises hereby conveyed to the 

W  Genter line thereof and all the right, title and in-
terest of the parties of the first part in and to any 
awards made or about to be made in lieu thereof.

TOGETHER with all and singular the tene-
ments, hereditaments and appurtenances thereunto 
belonging, or in anywise appertaining, and the re-
version and reversions, remainder and remainders, 
rents, issues and profits thereof.

40



Mi
Exhibits.

AND ALSO, all the estate, right, title, interest, 
dower and right of dower, curtesy and right of 
courtesy, property possession, claim and demand 
whatsoever, as well in law as in equity, of the said 
party of the first part, of, in and to the above 
described premises, and every part and parcel there-
of, with the appurtenances TO HAVE AND TO 10 
HOLD, all and singular, the above mentioned 
premises, together with the appurtenances, unto 
the said party of the second part, his heirs and 
assigns, to their own proper use, benefit and behoof 
forever.

AND the said parties of the first part, for them-
selves, their heirs, executors and administrators, do 
covenant, grant and agree to and with the said 
party of the second part, his heirs and assigns, that 20 
the said parties of the first part at the time of the 
sealing and delivery of these presents, are law-
fully seized in their own right of a good, absolute, 
and indefeasible estate of inheritance in fee simple, 
of and in all and singular the above granted,

. bargained and described premises, with the appur-
tenances thereunto belonging, and have good right, 
full power and lawful authority to grant, bargain, 
sell and convey the same in manner and form 
aforesaid. 30

AND that the said party of the second part, his 
heirs and assigns, shall and may at all times here-
after, peaceably and quietly have, hold, use, occupy, 
possess and enjoy the above granted premises, and 
every part and parcel thereof, with the appurte-
nances, without any let, suit, trouble, molestation, 
eviction or disturbance of the said parties of the

40
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first part, their heirs or assigns, or of any other 
person or persons lawfully claiming or to claim the 
same.

AND that the same now are free, clear, dis* 
charged, unencumbered of, and from all former and 

10 other grants, titles, charges, estates, judgments, 
taxes, assessments and incumbrances of what na-
ture and kind soever.

AND ALSO, that the said parties of the first 
part, and their heirs, and all and every other person 
or persons whomsoever, lawfully or equitably de-
riving any estate, right, title, or interest, of, in or 
to the hereinbefore granted premises, by, from, 
under or in trust for them, shall and will at any 

20 time or times hereafter, upon the reasonable re-
quest, and at the proper costs and charges in the 
law, of the said party of the second part, his heirs 
and assigns, make, do, and execute, or cause or 
procure to be made, done or executed, all and every 
such further and other lawful and reasonable acts, 
conveyances and assurances in the law for the 
better and jnore effectually vesting and confirming 
the premises hereby intended to be granted, in and 
to the said party of the second part, his heirs and 

30 assigns forever, as by the said party of the second 
part, his heirs or assigns, or his or their counsel 
learned in the law, shall be reasonably advised or 
required.

AND the said parties of the first part, their heirs, 
the above described and hereby granted and re-
leased premises, and every part and parcel thereof,

40
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with the appurtenances, unto the said party of the 
second part, his heirs and assigns, against the said 
parties of the first part, and their heirs, and against 
all and every person or persons whomsoever, law-
fully claiming or to claim the same, SHALL AND 
WILL WARRANT and by these presents FOR-
EVER DEFEND. 10

IN WITNESS WHEREOF, the said parties of 
the first part have hereunto set their hands and 
seals the day and year first above written.

CONRAD MULLER (L.S.)
ANNA MULLER (L.S,)'

Signed, Sealed and Delivered 
in the presence of 20

Isado r  Ha b e r .

(Documentary Stamps.)

State of New Jersey, t .
L BS* •

County of Hudson, j

Be it Remembered, that on this first day of Febru-
ary in the year of our Lord One thousand nine hun- 30 
dred and sixteen, before me, the subscriber, an 
att orney at law of the State of New Jersey, person-
ally appeared Conrad Muller and Anna Muller, 
husband and wife, who, I am satisfied are the 
grantors mentioned in the within Instrument, to 
whom I first made known the contents thereof, and 
thereupon they acknowledged that, they signed,

40
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sealed and delivered the same as their voluntary act 
and deed, for the uses and purposes therein ex-
pressed , and the said Anna Muller, being by me 
privately examined, separate and apart from her 
said hsband, further acknowledged that she signed, 
sealed and delivered the same as her voluntary act 

10 and deed, FREELY, without any fear, threats or 
compulsion of her said husband.

ISADOR HABER, 
Attorney at Law 

of the State of !New Jersey.

20

30

40
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Exhibit C-5.

This indenture made this first day of June in the 
year of our Lord one thousand nine hundred and 
six Between John G. Gerber and Ida Elizabeth 
Gerber his wife of the Township of Weehawken in 
the County of Hudson and State of New Jersey 
parties of the first part, and Conrad Muller tof the -̂ q  
Borough of Manhattan in the City of New York 
in the County of New York and State of New York 
party of the second part;

WITNESSETH that the said parties of the first 
part for and in consideration of the sum of One 
hundred dollars and other valuable consideration 
lawful money of the United States of America to 
them in hand well and truly paid by the said party 
of the second part at or before the sealing and 
delivery of these presents the receipt whereof is 
hereby acknowledged and the said parties of the 
first part being therewith fully satisfied, contented 
and paid have given granted, bargained sold 
alienated, released enfeofed conveyed and con-
firmed and by these presents do give grant bargain 
sell alien release enfeoff convey and confirm unto 
the said party of the second part and to his heirs 
and assigns forever. All those three certain lots 
tracts or parcels of land and premises hereinafter 
particularly described situate, lying and being in 
the Township of Weehawken in the County of 
Hudson and State of New Jersey which upon a 
certain map entitled Map of property belonging to 
John G. Gerber in the Township of Weehawken 
Hudson County N. J. County Block 2175 and filed 
on the fifteenth day of February 1904 in the office 
of the Register of the County of Hudson are known 
and designated as lots numbered fifty-two (52) 
fifty-three (53) and fifty-six (56 ); 40



220
Exhibits.

Together with all and singular the tenements 
hereditaments and appurtenances thereunto be-
longing or in anywise appertaining the reversion 
and reversions remainder and remainder rents 
issues and profits thereof.

And also the estate right title and interest
20 dower, and right of dower property possession 

claim and demand whatsoever as well in law as in 
equity of the said parties of the first part of in 
and to the above described premises and every part 
and parcel thereof with the appurtenances. To 
have and to hold all and singular the above men-
tioned premises together with the appurtenances 
unto the said party of the second part his heirs 
and assigns to his own proper use benefit and be-
hoof forever.

20 tlle said Pai>ty of the second part for him-
self his heirs and assigns does hereby covenant and 
agree to and with the said John G. Gerber, his 
heirs executors administrators and assigns as 
follows: that the party of the second part his heirs 
and assigns shall not at any time hereafter erect 
or cause procure permit or suffer to be erected 
upon the hereby granted premises or any part 
thereof except, as hereinafter provided any build-
ing other than a dwelling house to cost not less 
than Pour thousand dollars and which is to be at 
least two stories with attic in height and is to be 
arranged for not more than two families or which 
may be constructed of brick and arranged in apart-
ments and is then to be not less than three stories 
in height and to be arranged for not more than 
three families and if of brick and arranged in apart-
ments shall be constructed with frontal dressed 
brick on the side of the building facing the street 
upon which the above described premises front nor

40
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place or cause procure permit or suffer to be 
placed the front or exterior line of any part of 
said building so erected nearer than ten (10) feet) 
to the line of the Street in front of the above de-
scribed premises and that the party of the second 
part his heirs and assigns will at the time of the 
erection of any such building connect or cause the 10 
same to be connected with the sewer built in the 
Street in front of the above described premises; 
and that the said party of the second part his heirs 
and assigns will not at any time hereafter erect or 
cause procure permit or suffer to be erected upon 
the rear of the lot or lots hereby conveyed or any 
of them any building to be used or occupied or for 
the purpose of being used or occupied as a dwelling 
house or habitation, or any other building or build-
ings whatsoever excepting only that a private stable 20 
barn or shed to be used in connection with the 
dwelling house upon said premises may be erected 
upon the rear end of the lot or lots hereby con-
veyed; nor at any time hereafter erect or cause 
procure permit or suffer to be erected on the prem-
ises hereby conveyed or any part of them any 
building or buildings to be used or occupied or for 
the purpose of being used or occupied for any pur-
pose other than residential purposes nor at any 
time use or employ or cause procure permit or 3Q 
suffer to be used or employed by his heirs or 
grantees lessees or tenants of said premises or any 
part thereof or by any other person holding posses-
sion of said premises or any part thereof under 
his title any building erected or which may at any 
time hereafter be erected upon said premises or any 
part thereof for any purpose other than residential 
purposes provided however that nothing herein con 
tained shall prevent the said John G. Gerber his 
heirs executors administrators and assigns from 40
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10

20

selling the lots as laid out on the map above re-
erred to and fronting on the Bulls Ferry Road 
ree and clear of the above restrictions for store 

purposes for the sale of merchandise generally but 
not for manufacturing purposes.

And it is expressly understood and agreed that 
the said several covenants on the part of the said 
party of the second part, to be performed shall at-
tach to and run with the land until the first day of 

ay in the year One thousand nine hundred and 
twenty. And the said John G. Gerber for himself 
and his heirs executors and administrators does 
covenant grant and agree to and with the said party 
of the second part his heirs and assigns that the 
said John G. Gerber at the time of the sealing and 
delivery of these presents is lawfully seized in his 
own right, of a good absolute and indefeasible 
estate of inheritance in fee simple of and in all 
and singular the above granted bargained and de-
scribed premises with the appurtenances and has 
good right full power and lawful authority to grant 
bargain sell and convey the same in manner and 
form aforesaid;

And that the said party of the second part his 
heirs and assigns shall and may at all times here-
after peacefully and quietly have hold use occupy 

¿10 P°ssess and enjoy the above granted premises and 
every part and parcel thereof with the appurte 
nances without any let suit trouble molestation 
eviction or disturbance of the said parties of the 
first part, their heirs or assigns or anv other person 
or persons lawfully claiming or to claim the same.

And that the same now are free clear discharged 
and unencumbered of and from all former and 
other grants titles charges estates judgments taxes 
assessments and encumbrances of what nature and 

40 kind soever- And also that the said parties of the
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first part and their heirs and all and every other 
person or persons whomsoever lawfully or equita-
bly deriving any estate right title or interest of in 
or to the hereinbefore granted premises by form 
under or in trust for them shall and will at any 
time or times hereinafter upon the reasonable re-
quest and at the proper costs and charges in the 10 
law of the said party of the second part his heirs 
and assigns make do and execute or cause to pro-
cure to be made done or executed all and every 
such further and other lawful and reasonable acts 
conveyances and assurances in the law for the 
better and effectual vesting and confirming the said 
premises hereby intended to be granted in and to 
the said party of the second part his heirs and as-
signs forever as by the said party of the second 
part his heirs or assigns or his or their counsel 20 
learned in the law shall be reasonably advised or 
required.

And the said John G. Gerber his heirs the above 
described and hereby granted and released premises 
and every part and parcel thereof with the ap-
purtenances unto the said party of the second part 
his heirs and assigns against the said parties of 
the first part and their heirs and against all and 
every person or persons whomsoever lawfully 
claiming or to claim the same shall and will war- 
rant and by these presents hereby defend;

In Witness Whereof the said parties of the first 
part have hereunto set their hands and seals the 
day and year first above written.

JOHN G. GERBER (Seal)
IDA ELIZABETH GERBER (Seal)

Signed sealed and
delivered in the presence of

Ed w a r d  R u s s .
40
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State of New Jersey, )
County of Hudson, ( SS*

Be it remembered that on this first day of June 
in the year of our Lord one thousand nine hundred 
and six before me the subscriber a Master in Chan» 

10 cei7  ° f  New Jersey, personally appeared John G, 
Gerber and Ida Elizabeth, his wife, who X am satis-
fied are the grantors mentioned in the within deed, 
to whom I first made known the contents thereof 
and thereupon they acknowledged that they signed, 
■sealed and delivered the same as their voluntary 
act and deed for the uses and purposes therein 
expressed.

And the said Ida Elizabeth Gerber being bv me 
privately acknowledged separate and apart from 

20 her said husband, further acknowledged that she 
signed, sealed and delivered the same as her volun* 
tary act and deed freely, without any fear, threats 
or compulsion of her said husband.

WARNE SMYTHE, 
Master in Chancery 

of New Jersey.
Received and recorded in the Register’s Office, 

June 4,1206, at 12:28 P. M.
30 ^_______

Exhibit C-8.

This indenture, made the Twenty-third day of 
of April in the year of our Lord One thousand nine 
hundred and seven,

Between John G. Gerber, and Ida Elizabeth 
Gerber, his wife, of the Township of Weehawken 
in the County of Hudson and State of New Jersey 
parties of the first part; And Anna Muller, wife of

40
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Conrad Muller of the Township of Weehawken in 
the County of Hudson and State of New Jersey, 
party of the second part; Witnesseth, that the 
said parties of the first part, for and in considera-
tion of the sum of Three Thousand ($3,000) 
dollars, lawful money of the United States of 
America to them in hand well and truly paid by the JQ 
said party of the second part, at or before the seal-
ing and delivery of these presents, the receipt 
whereof is hereby acknowledged; and the said 
parties of the first part being therewith fully satis-
fied, contented and paid have given, granted, bar-
gained, sold, alienated, released enfeoffed, conveyed 
and confirmed and by these presents, do give, grant, 
bargain, sell, alien, release, enfeoff, convey and con-
firm unto the said party of the second part, and to 
her heirs and assigns, forever; All those certain 20 
lots, tracts or parcels of land and premises herein-
after particularly described, situate, lying and be-
ing in the Township of Weehawken, in the County 
of Hudson and State of New Jersey, which upon a 
certain map entitled Map of property belonging tO1 
John G. Gerber, in the Township of Weehawken, 
Hudson County, N. J., County Block 2175 and 
filed on the Sixteenth day of February, 1904, in the 
Office of the Register of the County of Hudson, are 
known and designated as lots numbered fifty-four ^  
(54) and fifty-five (55), situated on the easterly
side of the Bulls Ferry Road.

Together with all and singular the tenements, 
hereditaments and appurtenances thereunto belong-
ing or in anywise appertaining and the reversion 
and reversions remainder and remainders, rents,
issues and profits thereof.

And also all the estate, right, title, interest dower 
and right of dower property, possession, claim and

40
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demand whatsoever, as well in law as in equity, 
of the said parties of the first part, of, in and to 
the above described premises and every part and 
parcel thereof, with the appurtenances,

To have and to hold, all and singular the above 
mentioned premises, together with the appurte- 

10 nances unto the said party of the second part, her 
heirs and assigns, to her own proper use/ benefit 
and behoof forever, and the said party o f the 
second part, for herself her heirs and assigns, 
does hereby covenant and agree to and with the 
said John G. Gerber, his heirs executors, adminis-
trators, and assigns that she will use said premises 
for dwelling and store purposes for the sale of mer-
chandise generally, but not for manufacturing pur-
poses, and it is expressly understood and agreed 

20 that the said covenant on the part of the said party 
of the second part to be performed shall attach to 
and run with the land until May 1st, in the year 
1920.

And the said John G. Gerber for himself and his 
heirs, executors and administrators does covenant, 
grant and agree to and with the said party of the 
second part her heirs and assigns, that the said 
John G. Gerber at the time of the sealing and de-
livery of these presents is lawfully seized in his 

3(j own right of a good absolute and indefeasible 
estate of inheritance in fee simple of and in all and 
singular the above granted bargained and de-
scribed premises, with the appurtenances and has 
good right full power and lawful authority to 
grant, bargain sell and convey the same in manner 
and; form aforesaid; and that the said party of the 
second part, her heirs and asigns, shall and may at 
all times hereafter peaceably and quietly have 
hold, use, occupy, possess and enjoy the above

40
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granted premises, and every part and parcel there-
of, with the appurtenances, without any let, suit, 
trouble, molestation, eviction or disturbance of the 
said parties of the first part, heirs or assigns, or of 
any other person or persons lawfully claiming or 
to claim the same,

Anri that the same now are free clear discharged yQ 
and unencumbered of and from all former and other 
grants, titles, charges, estates, judgments, taxes, 
assessments and encumbrances of what nature and 
kind soever;

And also, that the said parties of the first part, 
and their heirs and all and every other person or 
persons whomsoever lawfully are equitably deriv-
ing any estate, right, title or interest, of, in or to 
the hereinbefore granted premises, by, from, under 
or in trust for them, shall and will at any time or 20 
times hereafter upon the reasonable request and at 
the proper cost and charges in the law, of the said 
party of the second part her heirs and assigns, 
make, do and execute, or cause or procure to be 
made, done or executed and all and every such 
further and other lawful and reasonable acts, con-
veyances and assurances in the law for the better 
and more effectually vesting and confirming the 
premises hereby intended to be granted in and to 
the said party of the second part, her heirs and gQ 
assigns forever, as by the said party of the second 
part, her heirs or assigns, or their counsel learned 
in the law, shall be reasonably advised or required,

And the said John G. Gerber, for himself and his 
heirs, the above described and hereby granted and 
released premises and every part and parcel there-
of, with the appurtenances, unto the said party of 
the second part, her heirs and assigns, against the 
said parties of the first part, and their heirs, and 
against all and every person or persons whosoever,
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lawfully claiming or to claim the same, shall and 
will warrant, and by these presents forever defend,

In Witness Whereof the said parties of the first 
part have hereunto set their hands and seals the 
day and year first above written,

JOHN G. GERBER (Seal)
IDA ELIZABETH GERBER ( Seal)

Signed, sealed and 
delivered in the presence of 

E d w a b u  R u s s .

State of New Jersey, •)
County of Hudson, f *

20 J
Be it remembered, That on this Twenty-third day 

of April in the year of our Lord one thousand nine 
hundred and seven, before me the subscriber, a 
Master in Chancery of New Jersey, personally ap-
peared John G. Gerber, and Ida Elizabeth Gerber, 
his wife, who, I am satisfied are the grantors men-
tioned in the within deed, to whom I first made 
known the contents thereof, and thereupon they ac-
knowledged that they signed, sealed and delivered 

30 the same as their voluntary act and deed, for the 
uses and purposes therein expressed. And the said 
Ida Elizabeth Gerber being by me privately ex-
amined separate and apart from her said husband, 
further acknowledged that she signed, sealed and 
delivered the same as her voluntary act and deed 
freely, without any fear, threats or compulsion of 
her said husband.

EDW ARD RUSS, 
Master in Chancery 

of New Jersey.40
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State of New Jersey, ) gg .
County of Hudson, \

Be it remembered, That on tbe first day of May 
in tbe year of our Lord one thousand nine hundred 
and seven, before me, the subscriber, a Master 
in Chancery of New Jersey, personally appeared 
John G. Gerber and Ida Elizabeth, his wife, 
who, I am satisfied are the grantors mentioned 
in the within deed, to whom I first made known 
the contents thereof, and thereupon they acknowl-
edged that they, signed, sealed and delivered 
the same as their voluntary act and deed, for 
the uses and purposes therein expressed and the 
said Ida Elizabeth Gerber, being by me privately 
examined separate and apart from her said hus-
band, further acknowledged that she signed, sealed 20 
and delivered the same as her voluntary act and 
deed, freely, without any fear, threats or com-
pulsion of her said husband.

Warne Smythe, Master in Chancery, N. J.

Received in the office and recorded May 3rd,
1907 at 11-19 A, M., No. 3626.

Exhibit C-6A.
30

THIS INDENTURE, made the third day of Feb-
ruary, in the year nineteen hundred and sixteen, 
BETWEEN, JOHN G. GERBER a widower, of 
the Town ship of Weehawken, in the County of 
Hudson and State of New Jersey, party of the 
first part, and CONRAD MULLER, of the Town

40
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of West New York, in the County of Hudson and 
State of New Jersey, party of the second part.

WITNESSETH, that the said party of the first 
part, in consideration of One ($1.00) Dollar and 
other good and valuable consideration, lawful 
money of the United States, paid by the party of 
the second part, does hereby remise, release and 
quitclaim unto the said party of the second part, 
his heirs and assigns, forever, ALL those two cer-
tain lots, tracts or parcels of land and premises 
hereinafter particularly described, situate lying and 
being in the Township of Weehawken, in the County 
of Hudson and State of New Jersey, which upon 
a certain may entitled “Map of property belonging 
to John G. Gerber, in the Township of Weehawken. 
Hudson County, N. J., County Block 2175” and 
filed on the fifteenth day of February, 1904, in 
the office of the Register of the County of Hudson, 
are known and designated as lots numbered fifty- 
two (52) and fifty-three (53).

It being the intention of this deed to convey to 
the party of the second part, the premises herein 
described, free, clear and discharged from that re-
strictive covenant contained in a certain other deed 
made by John G. Gerber and Ida Elizabeth Gerber, 
his wife, dated June 1st, 1906 and recorded June 
4th, 1906 in the Hudson County Register’s Office
in book 940 of Deeds at pages 537, etc., which reads 
as follows:

“AND the said party of the second part for him-
self, his heirs and assigns, does hereby covenant 
and agree to and with the said John G. Gerber, 
his heirs, executors, administrators and assigns as 
follows: that the party of the second part, his heirs 
and assigns shall not at any time hereafter erect
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or cause, procure, permit or suffer to be erected 
upon tbe hereby granted premises or any part there-
of except as hereinafter provided, any building 
other than dwelling house, to cost not less than 
four thousand dollars, and which is to be at least 
two stories with attic in height, and is to be ar-
ranged for not more than two families, or which 10 
may be constructed of brick and arranged in apart-
ments and is then to be not less than three stories 
in height, and to be arranged for not more than 
three families, and if of brick and arranged in 
apartments, shall be constructed with frontal 
dressed brick on the side of the building facing the 
street, upon which the above described premises 
front; nor place or cause, procure, permit or suffer 
to be placed, the front or exterior line of any part 
of said building so erected nearer than ten (10) 20
feet to the line of the street in front of the above 
described premises; and that the party of the second 
part, his heirs and assigns, will at the time of the 
erection of any such building, connect or cause the 
same to be connected with the sewer built in the 
street in front of the above described premises; 
and that the said party .of the second part, his heirs 
and assigns, will not at any time hereafter, erect 
or cause, procure, permit or suffer to be erected 
upon the rear of the lot or lots hereby conveyed 
or any of them, any building to be used or occupied, 
or for the purpose of being used or occupied as 
a dwelling house or habitation, or any other build-
ing or buildings whatsoever, excepting only that a 
private stable, barn or shed to be used in connec-
tion with the dwelling house upon said premises, 
may be erected upon the rear end of the lot or lots 
hereby conveyed; nor at any time hereafter erect 
or cause, procure, permit or suffer to be erected

40
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on the premises hereby conveyed or any part of 
them, any building or buildings to be used or occu-
pied or for the purpose of being used or occupied 
for any purpose other than residential purposes, 
nor at any time use or employ or cause, procure, 
permit or suffer to be used or employed by his heirs 
or grantees, lessees or tenants of said premises, or 
any part thereof, or by any other person holding 
possession of said premises or any part thereof, 
under his title, any building erected or which may 
at any time hereafter be erected on said premises, 
or any part thereof for any purposes other than 
residential purposes, provided however, that noth-
ing herein contained shall prevent the said John G. 
Gerber, his heirs, executors, administrators and as-
signs from selling the lots as laid out on the map 
above referred to and fronting on the Bulls Ferry 
Road, free and clear of the above restrictions for 
store purposes for the sale of merchandise general 
ly, but not for manufacturing purposes.

AND it is expressly understood and agreed that 
the said several covenants on the part of the said 
party of the second part to be performed, shall at 
tach to and run with the land until the first day of
May, in the year one thousand nine hundred and 
twenty.”

It being the intention to release and dischargr 
lots fifty-two (52) and fifty-three (53) in the afore-
said deed from the operation and effect of the re-
striction aforesaid, inasmuch as lots fifty-two (52) 
and fifty-three (53) face Bulls Ferry Road, and it 
never having been the intention that the premises 
facing Bulls Ferry Road should be so restricted, 
but that the restriction should simply apply to
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premises facing Sixth. Street* and therefore^ the 
aforementioned restriction should cover and hind 
lot fifty-six (56) in the aforesaid deed, only, as 
lot fifty-six faces Sixth Street.

Together with all and singular the tenements, 
hereditments and appurtenances thereunto belong-
ing, or anywise appertaining, and the reversion and 10 
reversions, remainder and remainders, rents, issues 
and profits thereof.

And also, all the estate, right, title, interest, prop-
erty, possession, claim and demand whatsoever, as 
well in law as in equity, of the said party of the 
first part, of, in and to the above described prem-
ises, and every part and parcel thereof, with the 
appurtenances.

TO HAVE AND TO HOLD, All and singular, « q  
the above mentioned premises, together with the 
appurtenances, unto the said party of the second 
part, his heirs and assigns, to their own proper 
use, benefit and behoof forever.

IN WITNESS WHEREOF, The said party of 
the first part has hereunto set his hand and seal 
the day and year first above written.

Signed, Sealed and Delivered 
' in the presence of 

I sad or  H a b e r .

JOHN Gr. GERBER (L. S.).

40
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State of New Jersey, )
County of Hudson, J SS* *

BE IT REMEMBERED, That on this 3rd day 
of February, in the year One Thousand Nine Hun-
dred and Sixteen, before me, the subscriber, an 
Attorney at Law of the State of NewJersey, person-
ally appeared JOHN G. GERBER, who, I am satis-
fied, is the grantor mentioned in the within Instru-
ment, to whom I first made known the contents 
thereof, and thereupon he acknowledged that he 
signed, sealed and delivered the same-as his volun-
tary act and deed for the uses and purposes therein 
expressed.

IS AD OR HABER, 
Attorney at Law of the 

State of New Jersey.

(Documentary Stamps.)
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Exhibit Weller 1.

IN CHANCERY OF NEW JERSEY.

Between:
Co n r a d  Mu l l e r , et ux.,

Complainants,
and

Na t h a n  W e is s , et ux.,
Defendants.

State of New Jersey, 1 ocs .
County of Hudson, J

Nathan Weiss, of full age being 
his oath deposes and says, I am one of the above 20 
named defendants. Mr. Hill Haber submitted to 
me an offer to exchange property by the complain-
ants with me on or about the 22nd, day of Decem-
ber, 1915. While we were negotiating for the ex-
change Mr. Muller showed me a blue print of a 
large apartment house which he said had been 
prepared by DeRiso Bros., and he said he had one 
time intended to build an apartment house to cover 
the entire plot. On December 23rd, 1915, I went 
with Mr. Haber to the home of the complainants 30 
and while there we fixed the price at which each of 
the properties was to be considered in the exchange. 
After the price had been fixed Mr. Hill Haber said 
that he would send for his son, Isador Haber, who 
is an attorney, and he would prepare a contract.
I inquired of Mr. Muller what it would cost to ex-
cavate his lots and he said he had one estimate for 
fifteen hundred ($1,500.00) dollars. After Mr. 
Isador Haber came to the house of Mr. Muller

On Bill, etc. j q  
Affidavit.

duly sworn on

40
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and while the contracts were being prepared, I 
inquired of Mr. Muller as to the size of the lots 
belonging to him and he informed me that the cor-
ner lot was thirty (30) feet wide and ninety-five 
(95’ ) deep and the other three lots were each 
twenty-five (25) feet wide and one hundred (100’ ) 

10 êet deep. After the contracts were prepared I 
found on reading them that they referred to restric-
tions : I asked Mr. Muller what restrictions were 
on his property and he said, “ There are no restric-
tions except that you could not have any saloon 
on the premises.”

The contract was prepared and the description 
for the premises which were to be conveyed by me 
and my wife was taken from two deeds which I had 
produced and in which the premises consisting of 

20 two lots were described as being each twenty-five 
(25) feet wide and ninety-five (95’ ) feet deep 
but Mr. Isador Haber described the lots in the 
contract as being each twenty-five (25’ ) feet wide 
and one hundred (100) feet deep. I was told after 
the contract had been signed that the lots to be 
sold by Mr. Muller were not the full depth which 
he represented and I inquired of him a second time 
and he again informed me that the corner lot was 
ninety-five (95’ ) feet deep and the other lots each 

30 one hundred (100’ ) feet deep. I then had my at-
torneys Dippel & Davis, proceed with the search 
of the title and I was informed by them that the 
lots were not the depth represented by Mr. Muller 
and that there were building restrictions on the 
corner lot and the lot adjoining. I obtained esti-
mates for the excavation of the cellar of the pro-
posed building which I intended to erect on the 
lots to be conveyed to me and found that the cheap-
est price that I could obtain for such excavation 

40 was four thousand ($4,000.00) Dollars. At the
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time fixed for closing the title my attorneys called 
with me at the office of Mr. Isador Haber and I 
refused to take title, acting on their advice, be-
cause of the restrictions and of the shortage in the 
depth of the property, and because there was no 
legal tender of the cash required to be paid by the 
complainant under the contract and because the 
mortgage which was to have been given by the com-
plainants was only signed by Mrs. Muller, because 
the deed did not purport to convey all the lands 
described in the contract and the lands lying in 
the bed of any street as provided in said contract. 
On the 21st day oi February I was at the office of 
my attorneys when the complainants and their at-
torney, Mr. Isador Haber again tendered a deed 
which recited that the premises were subject to re-
strictions on record and I refused to take title again 
because the land described in the deed was not the 
same as the land described in the contract and is 
not as represented by the complainants and because 
it is subject to restrictions not the same as those 
represented by the complainants.

There are at the present time no taxes or asess- 
ments unpaid or in arrears on the premises owned 
by me and I have paid the mortgagee who holds 
the mortgage on my premises the interest which 
became due on the first (lay of February, 1916, and 
there are now no arrears or interest against said 
property.

The premises are covered by insurance policies, 
the premiums of which have been fully paid and 
said policies will not expire until about October, 
1918.

NATHAN WEISS.

Sworn and subscribed before me
this 28th day of February, 1915.

H e n r y  A. Oe t j e n ,
Notary Public of New Jersey. 29312
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New Jersey Court of Errors and Appeals 10

Na t h a n  W e is s ,
Defendant-Respondent. 20

BRIEF OF APPELLANTS»

Statement of Facts.

This is an appeal from a decree advised by Vice- 
Chancellor Lewis refusing specific performance in 
an action on a certain contract dated the 23rd day ^ 
of December, 1915, for the sale of four lots situ-
ated on Park Avenue, formerly Bulls Ferry Road, 
in the Township of Weehawken. in the County of 
Hudson and State of New Jersey. The contract 
of sale contained a provision (page 210, line 22) 
“ subject to all restrictions of record in the chain 
of title.”  The defendant, admitting he knew of 
this clause in the contract and that he read it

Between
Co n r a d  Mu e l l e r  and A n n a

Mu e l l e r ,
Complainants-Appellants,

and

On Bill for 
Specific 
Performance. 
On Appeal.

40



(page 80, lines 5 to 10), claims tliat complainants 
made certain representations as to the nature and 
scope of the restrictions. Upon tender being made 
of the deed defendant objected to the same and re-
fused to carry out the terms of the contract upon 
the following grounds:

1. Because of certain restrictive covenants.

2. Because there was a shortage of the land.

3. Because the cost of excavating the lots was 
in excess of the estimate claimed to have been made 
by the complainants.

The complainants deny that the defendant was 
misinformed as to the restrictions, or misled or 
injured by them; and they deny that there was a 
shortage of the land. The deed used the word “ap-
proximately” and “about” in giving the length and 
breadth of the four lots sold, as one hundred feet 
frontage and one hundred feet in depth, whereas 
the lots in fact had a frontage on Park Avenue of 
about 106 feet, and a depth of from 93.46 feet to 
100.55 feet, which would make a greater square 
foot area than that as given in the contract by 
185.63 square feet. And complainants deny that 
defendant was misled by any statement as to the 
cost of excavating the property.

These three objections we are taking up under 
separate headings in this brief; we shall proceed 
at once to a discussion of the evidence] bearing upon 
these three objections, convinced as we are, that 
there is no validity in any of them, and that the 
evidence is overwhelmingly against them.
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POINT I.

There was no shortage in the land 
contracted for hut more than ap-
proximated*

The contract (page 205, lines 20 to 28) de-
scribed the property to be sold as follows: “are
known and designated as lots numbered fifty-two 
(52), fifty-three (53), fifty-four (54) and fifty-five 
each being approximately twenty-five (25) feet 
wide in front and rear and about one hundred feet 
(100) deep, except the corner lot.”

By reference to the map the actual length and 
breadth of the four lots are revealed.

If these lots had been of the size approximated 
in the deed—100 feet in front for the four lots by 
100 feet in depth there would have been just 20 
10,000 square feet ; whereas the four lots, as act-
ually measured, contain 10,185.52 feet and a great-
er frontage by over six feet than as approximated 
in the contract of sale.

It is to be noted that the frontage in each of 
these lots is greater than the approximated width 
placed upon them by the contract.

Surely the excess in the frontage more than 
makes up for any deficiency in depth. And in 
view of the acknowledgement by the defendant of 3® 
his familiarity with Park Avenue (formerly Bulls 
Ferry Road) he must have known that these lots 
must have had a different depth for it is impossible 
to plot lots situated in a trapezoid so as to make 
the depth the same.

But the defendant testified (page 88, lines 37,
38. and page 89, lines 1 to 5:

40
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“ Q' Now, just tell us once more what Mr. 
Muller said about the size of those lots. A. 
Mr. Muller said, when I saw in the contract 
‘about’ I  said, ‘What is there “about?”  * He 
said, ‘The corner lot is 30 by 95, and the three 
inside lots are 25 feet front, 25 feet rear, 100 
feet depth.’ ”

10
Defendant well knew these lots and the street, 

and said:

“ Q. How often did you pass these lots? A. 
Maybe three times a week, maybe once a 
month, and maybe once in two months.”

With the information which he admits that the 
corner lot was but 95 feet in dept and his knowl- 

20 of the shape and angle of the street at that
point, it is doing violence to the evidence to con-
clude otherwise than that this objection was pre-
sented by a party who is very anxious to be re-
lieved of his contract obligation. This conclusion 
is inevitable when we consider the endeavors of 
the defendant to pay the plaintiffs if they would 
release him.

Mr. Muller’s testimony bears a very favorable 
contrast to that of the defendant, where he savs * 

30
“ Q. What was said, if anything, about the 

depth of these lots at that time by Mr. Weiss, 
at the time you were drawing this contract 
there? A. Oh, I told Mr. Weiss the lots were 
not quite 100 feet, the front, was a little over 
100 feet on Bull’s Ferry Road, and the depth 
I did not know, because Park Avenue cuts it 
off slanting, each lot is a little shorter or 
longer.

40
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Q. What did you tell him about the width 
of the lots? A. Well, a little over 100 feet.

Q. The front of the four lots was a little
over 100 feet? A. Yes, sir.

Q. But you did not know just exactly how
much? A. No,- sir.”

Defendant cannot be relieved unless there were 10 
material misrepresentations, and if it could be 
held that the particular shape of this property wus 
not exactly as a technical reading might sustain, 
we urgently insist that it is not, in any sense a 
material misrepresentation.

The contract uses the word “about” (page 205, 
line 26) when stating the depth of the lot; “ about 
100 feet deep except the corner lot.”

The editor in 1 Corpus Juris, page 336, says: 
«The use of the word (about) negatives the idea 20  
that exact precision is intended.” So in Mt. Pleas-
ant Coal Co. vs. Delaware R. Co., 200 Pa., 434, 56 
At. Rep., 251, the court said “ about” as used in 
a grant to a railroad company of a strip of land 
“ about fifty perches in length” shows that the 
length was estimated instead of measured.

In Co-operative Bank vs. Hawkins, 73 At. Rep.,
617, a mortgage described a lot as beginning at a 
point “ about” 315 feet from D. Street and it was 
held that the word “about” as so used was not an 
equivalent to “ at,” but indicated that only an ap-
proximation of the distance was intended.

In the very recent case of Wadell vs. Phillips,
105 At. Rep., 771, the Court of Appeals of Mary-
land held that the word “about,” when used in a 
contract of sale, imports a near approximation.
It is apparent therefore that there is no shortage 
in the amount of land contracted to be sold, and

40
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there is a complete absence of any element of un-
fairness or deception. And surely it can not be 
claimed that there is any material variance in the 
descriptions. It is not a technical variance that 
defeats an action for specific performance, but it 
must be a material variance (3 Elliot on Con-
tracts, page 486; Hallinger vs. Zimmerman, 59 

10 N. J. Eq., 644.

POINT II .

Defendant was not mislead by 
plaintiff's statement as to tbe cost of 
excavation.

Defendant, an active building contractor, claims 
that he asked the plaintiff, a butcher, as to the 

2q  cost o f the excavation of the lots and that the but-
cher told him (the building contractor) that the 
cost of excavation would be about $1500, and he, 
the building contractor, relied upon the butcher's 
statement as to the cost of excavating rock and to 
his surprise and loss afterwards learned that the 
cost of excavating was considerably greater.

The desparation of this defendant to “ get from 
under" is here well exemplified.

But the improbability o f such a representation 
3Q is again met with the convincing denial that any 

instructions by the butcher were given to the build- 
ing contractor. The plaintiff testified (page 144 
lines 18 to 28) :

Q. What did he say to you at that time or 
any other time about the excavation there? 
A. He asked me how much that would cost to 
excavate that, and I said, ĴVlr. TVeiss, I  don't 
know what that would cost; when I bought

40
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those lots I had a rough guess on it of about 
$2000 to $2500, about; now, of course, it 
would cost more to dig it out on, account of 
the war, and all the people are away;’ and 
then Mr. Weiss said he knew that.”

The defendant seeks to be relieved from the ab-
surdity of such a situation and says (page 76, lines 
9 to 12):

“ Mr. Muller said that he had an estimate 
from two Italians for $1500; so I said, *1 will 
be willing to spend $2500, if I can get the rock 
out.’ ”

When Mr. Muller obtained this estimate from 
the Italians the defendant did not inform us. He 
did not ask apparently. He could not have been 
interested as to when those estimates were received. 
He wishes to be relieved from his contract and he 
no doubt concluded that “every little bit helps,” 
no matter how improbable the story be or what a 
“ web” of “ fancies” or “dreams” his story may re-
veal, the tale of the builder taking lessons from an 
ignorant butcher must stand.

But let us look further. Mr. Hill Haber, the 
broker, testified that before the sale was consum-
mated and after he had told the defendant the 
price, etc., the defendant then said (page 179, 
lines 1 to 4) :

“ I went away with Mr. Weiss, Mr. Weiss 
say to me, 'Well, I know the price and every-
thing and 1 got to find out what the rocks is
going to cost to take out.’

“ Q. What did Mr. Weiss say to you about 
the lot? A. Well, he was going to find out

40
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what it will cost to take out. There was a 
whole lot of rocksi there and he said he will 
let me know in a couple of days. And in two 
or three days I see Mr. Weiss and I say, ‘No 
I see the people, but I got no price yeV  ’ And 
I see him again in a couple o f days, in three or 
four days, and he says, ‘Well, I don’t know 

10 yet*’ I see him again and he say, ‘Well
X expect to-day I get the price.’

“Q. Just an estimate? A. Get an estimate, 
yes. Well, I say, ‘I see you tomorrow.’ I see 
him the next day and he say, ‘I know what it 
is going to cost me,’ and he said between four 
thousand and forty-five hundred dollars. That 
is what he said to me. Then he talked about 
the price and he asked his price, forty-eight 
thousand dollars, and he had offered him less, 

20 and we talked around about the price and he 
come down in his price from the property and
I brought him down there to Mr. Muller’s 
house.

“ Q. When was this, how long before Christ-
mas, about? A. That was about Tuesday, a 
week before Christmas.”

This took place before the contract was signed, so 
the defendant knew at the time of the execution of 

30 the contract what the estimate was, and the esti-
mate he then had did not differ from the estimates 
hereafter had by the defendant. The defendant

/ t o  14) ° n ^  dil>eCt examination (Page 77, lines

“A* Rob Emmer told me it would cost be-
tween $4,500 and $5,000; and Joe Rossett, a 
little over $4,000; and Horning said he would 
have to measure it out first but it would cost

40
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every bit between four and five thousand dol-
lars.”

And William Puck testified (page 120, lines 10 
to 20) that he saw the defendant Weiss walking 
around the lots three weeks before Christmas, 
which bears out the testimony of Mr. Hill Haber, 
and it was the natural thing to expect.

Here the defendant, an experienced and active 
builder, concerned in the purchase of property 
upon which he intended to build an apartment 
house, wishes us to believe in contradiction of sev-
eral witnesses that before he contracted to buy he 
did not have estimates from competent people as 
to the cost of excavating the lots or at least knew 
what the approximated cost would be. We sub-
mit such a conclusion would do violence to the evi-
dence before us.

POINT III .

Defendant was neither misinform-
ed, misled nor injured toy the inser-
tion in the contract of the clause, 
“subject to all restrictions of record.”

The contract for the purchase of the four lots 
contains the following provision (page 205, lines 
34 to 36) : “ Said) premises which are to be con- ^
veyed by the parties of the first part are to be con-
veyed subject to the following incumbrances 
* * *” and (page 206, line 12), “All restrictions
and covenants of record.”

It is this provision and the circumstances sur-
rounding its inclusion in .the contract that the de-
fendants rely upon principally to defeat this action 
for specific performance.

40



10

Defendant admits that he read the contract be-
fore it was signed by him (page 73, lines 34, 35), 
“Q. When these contracts were written up did you 
read them? A. Yes, sir.” And he further admits 
that this very provision was discussed by him, and 
that it was from the discussion of it that he claims 
he was misled as to its scope and effect.

10 Defendant testified (page 73, line 39) that he 
asked one of the complainants, Mr. Muller, before 
signing the contract, what restrictions there were 
upon the property and that Mr. Muller replied, 
“ There were no restrictions only you darsn’t have 
a saloon there.” This is denied by Mr. Muller, and 
Mr. Muller’s testimony is sustained by the three 
other persons present at the time the statement is 
alleged to have been made.

We shall discuss this point under the following 
20 subheads :

1. A  brief analysis of the history of the restric-
tions affecting this property.

2. Whether or not the misrepresentation as 
claimed or any misrepresentation was made.

3. The effect of the insertion in the written con-
tract of the clause making the title subject to all

30 restrictions of record.

The Restrictions.

There are two sets of restrictions affecting this 
property. Complainants’ title to these four lots 
Nos. 52, 53, 54 and 55 arose out of two different 
deeds. The deed first obtained conveyed to com-
plainants lots 52 and 53. These two lots as well

40
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as the other two lots front on Park Avenue form-
erly known as “Bulls Ferry Road.” The original 
grantor of all these lots owned a tract of land which 
he subdivided. The tract fronted on different 
streets. The tract owner created certain building 
restrictions for the entire tract. But the restric-
tions for the tract differed. Those lots fronting on 
Sixth Street had numerous restrictions while the 10 
lots fronting on Park Avenue (formerly known as 
Bulls Ferry Road), had practically no restrictions 
except that manufacturing was not to be permitted.

When the complainants purchased the first of 
the lots, Nos. 52 and 53, they at the same time and 
in the one deed purchased lot 56, which lot 56 was 
immediately adjoining and in the rear of lots 52 
and 53, but lot 56 faced on Sixth Street. Hence 
when the scrivener, Mr. Warne Smyth, drafted the 
deed he inserted in it apparently to save the mak- 20 
ing of two deeds but inadvertently the long re-
strictions applicable only to the Sixth Street lots.
The facts above are testified to by Mr. Gerber, the 
original owner of the tract and the creator of the 
reservations (see pages 117, 118), and see blue-
print (page 217). Therefore, when these first 
lots No. 52 and 53 were purchased, the recorded 
deed shows that they had not the restrictions which 
lots facing Park Avenue should have, but the re-
strictions applicable to the Sixth Street lots. The 30 
lots facing on Park Avenue had all been sold to 
different purchasers, in none of which were the 
Sixth Street restrictions inserted (see Mr. JDippel’ s 
testimony, pages 100-101).

After this plain error was discovered by the 
title searcher, Mr. Gerber, the grantor and original 
owner, executed in due form a release in the form 
of a deed, fully discharging the lots 52 and 53

40
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from the restrictions so erroneously placed upon 
them ; which deed was shown to defendant and the 
effect and contents of it were explained to him. 
We submit that this release completely disposes of 
the Sixth Street restrictive clause. No buyer of 
lots either on Sixth Street or Park Avenue could 
complain or make any objections, for all of the 

IQ deeds to the Sixth Street property contained a 
proviso (see Mr. DippePs testimony, page 111, lines 
5 to 18) that the grantor reserved the right to sell 
the Park Avenue lots without any of the restric-
tions except that the Park Avenue lots should not 
be used for manufacturing. They could raise no 
objection for a further reason that the lots on Park 
Avenue had then practically all been sold with no 
restrictions except the manufacturing restrictions. 
No one could claim the benefit of a restriction ap- 

20 plicable only to two lots in a large tract on a dif-
ferent street when all the other lots on that street 
had been sold without restrictions. No one could 
claim to rely upon the creation of a building 
scheme, as building plans or schemes rest on con-
tract and here there is a total absence of any in-
tention or purpose to create any obligation between 
the grantor or grantee, and third persons cannot 
rely upon a status or condition which does not exist 
in law.

30 So we repeat, all we are concerned with are the 
proper restrictions applicable to the Park Avenue 
lots. Whatever objections defendant may urge 
must be against those restrictions which are set out 
in full on page 226, lines 7 to 24, which restrictions 
amount to no more than this : that no manufactur-
ing shall be carried on on those Park Avenue lots. 
Lots No. 52, 53, 54 and 55 all face on Park Avenue 
and are subject to the restrictions applicable to 
lots situated on that street and to none others.

40
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In Leaver vs. Gorman, 67 Atl., 111, the late Vice- 
Chancellor Stevens said (page 112) :

“ The original grantor in imposing the coven-
ant upon the grantee either may or may not 
bind himself. If he does not bind himself, then 
his grantee, having no right of action against 
him, cannot pursue any other grantee to whom 
he may subsequently convey the whole or a 
part of the remaining lands. In the case of the 
lands in question Mr. Bradley chose to remain 
unbound. In none of the multitude of deeds 
offered in evidence does it appear that he 
covenanted to impose the restrictions in ques-
tion upon the lands remaining in his hands.”

The defendant testified (page 92, line 39) :
, . 20“ If you could have put up an apartment 

house, you would have taken it? A. Yes, sir.”

He was not concerned about manufacturing re* 
strictions. As he testified elsewhere (page 87, line 
34) he had never erected a factory.

The restriction gives the right to erect buildings 
thereon for dwelling purposes (page 226, line 16).
The word “ dwelling,” as used in the restrictions, 
includes apartment houses. It has been so held q  
in Mason vs. People, 26 N. Y., 200; Smith vs. Bir-
mingham W. Co., 104 Ala., 315; Levey vs. People,
19 Hun, 383.

In Kitching vs. Brown, 180 N. Y., 414, Justice 
Werner discusses at length the question of whether 
an apartment house was covered by a restriction 
much stronger than the restrictive clause before us, 
and held that the restriction did not cover the 
erection of apartment houses.
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To make restrictions effective against the erec-
tion of apartment houses it was necessary to use 
the word “private” dwelling house (Skillman vs. 
Smatheurst, 57 H. J. Eq., 1.

There is no restriction against the erection of 
apartment houses. He was then, if we are to ac-
cept his testimony, wrongly advised as to the legal 

10 effect of the restrictions. But wrong legal advise 
does not constitute a defense to this action.

The Alleged Misrepresentations.
The defendant testified (line 74, line 1 to 2) that 

when the clause making the title subject to all re-
strictions was brought up that the complainant, 
Mr. Muller, said there are no restrictions except 

2q  that he, Muller, had heard that saloons were not 
allowed. This statement the defendant claimed 
was made at the time the contract was being writ-
ten and before it was executed. And he further 
testified, and it is not contradicted, that there were 
present at that time other than the defendant, four 
persons, Mr. and Mrs. Muller, the complainants, 
Mr. Hill Haber, the real estate broker, and the at-
torney, Isador Haber, Esq,, who was preparing the 
contract. Every one of those four persons denied

30 that Mr. Muller said the only restriction was as to 
the saloon.

Mr. Isador Haber testified (page 46, line 14), 
that at that time he was representing both parties' 
Being asked what Mr. Muller said he answered 
(page 62, lines 35 to 39) :

Mr. Muller said, ‘I don’t know what re-
strictions are on it, I heard that I could not 
put a saloon there”
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Mr. Muller testified (page 142, lines SO to 40) :

- “ Q. Before the contract was signed, was 
anything said about restrictions? A. Yes, sir, 
he asked me about restrictions, and I told him 
that I did not know anything about the re-
strictions at all.

Q. You told him you did not know anything 
about it? A. No, sir, only that I heard that 
Weehawken would not allow them to put a 
saloon in.

Q. Did you tell him there were no restric-
tions on there? A. No, sir.”

Mr. Hill Haber testified (page 178, lines 27 to 
31) :

“ Then he asked me if there were any re-
strictions there and Mr. Muller said that is 20 
what he heard, that a saloon daresn’t come 
in there, and Mr. Weiss said. ‘I don’t care, I 
won’t put any saloon.’ ”

As against these four witnesses the defendant 
claims his story should be believed. We submit 
that such an ipsi dixit has never been allowed to 
defeat the plain terms of a written contract where 
there is nothing to corroborate this defendant’s 
story. And there is nothing resembling a corrob- 30 
orration in the record. If it be claimed that attor-
ney Haber should have read the restrictions con-
tained in the deed then before him, we submit 
that there is no evidence here that Mr. Haber then 
knew that the deed contained any reservations. 
And, moreover, Mr. Haber was then acting for the 
defendant at least as much as he was representing 
the complainants.

40
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Mr. Weiss testified (page 90, lines 1-2), that the 
reason he did not read the deed was that he had an 
attorney, (Mr. Haber) to represent him.

The defendant was a business man doing extens-
ive building in the locality in which this property 
was located; he well knew then of the various kinds 
of restrictions that encumbered the property in this 

10 localitJ* On being asked (page 89, line 38), as to 
how many properties he ever bought, he replied, 
“A number of them.”

Equity does not relieve a defendant in a suit for 
specific performance for complainant’s failure to 
tell him of the things he already knew. Nor will 
it make contracts.

In Krah vs. Wassmer, 75 Eq., at pages 113 and 
114 (affirmed in 78 Eq., 305), Vice Chancellor 
Howell said:

20 u
^  also urged that the defendant’s vend-

ors intended that certain restrictions should 
be part and parcel of the contract, and that 
they were omitted from it and from the deed 
by mistake. * * * the circumstances of this 
case do not indicate that the vendors acted 
under any misapprehension of fact whatever. 
They rather show that if any term was omit-
ted from the contract it was the result of their 
own negligence and not of mistake, and it is 
well settled that this court will never relieve 
a party from the consequence of his own neg-
ligence.”

No request has been made to reform this con-
tract; in fact, this contract being executory, it 
could not be reformed. Wirtz vs. Guthrie/ 81 
N. J. Eq., 279. No claim is made that it does' not 
speak the deliberate mind of the parties. The 
only fault with it is it speaks too plainly.

40
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As was very recently decided in îiew York in 
Erickson vs. Erickson, 172 N. Y. Supp., 643: 
specific performance of a written contract will be 
granted where the objections thereto are technical 
and the relief prayed for is just and equitable, and 
carries out the obvious intention of the parties.

The weird story of defendant is grossly insuffi-
cient, but if we are to believe his testimony it JQ 
showed a deliberate refusal to have altered or lim-
ited the clause which exempted “all restrictions of 
record.” He signed the contract after its contents 
were made known to him. It is evident from the 
record that no request has been made to reform the 
contract.

The parol evidence offered cannot 
he allowed to contradict the plain ^  
clause in the written contract, mak-
ing* the title subject to all restric-
tions of record.

In the leading case in this state, Van Syckle vs. 
Darrymple, 32 N. J. Eq., 235, on the parol evidence 
rule, or, as Professor Wigmore is pleased to term 
it, the rule of integration, Vice Chancellor Van 
Fleet said:

30“When the parties to a contract have delib- 
erately put their engagements into writing, 
in such terms as import a legal obligation, 
without any uncertainty as to the object or ex-
tent of their engagements, it is conclusively 
presumed that every act of their contract was 
reduced to writing, and all oral evidence, 
therefore, of what was said during the nego-
tiation of the contract, or at the time of its ex-

40
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ecution, must be excluded on tbe ground that 
the parties have made the writing the only re-
pository and memorial of the truth, and what-
ever is not found in the writing must be under-
stood to have been waived and abandoned.” 

“Even fraud * * * which does not go 
to the extent of completely overthrowing the 

20 instrument, can only be made available to a 
defendant in a foreclosure suit by cross-bill.”

Ibid.

Before we proceed to discuss the position of this 
rule in an action of specific performance, let us 
understand the true situation. The defendant ac-
companied by his broker, Mr. Hill Haber, went to 
the home of the complainants, Mr. and Mrs. Mul- 
ler. There they discussed the relative rights and 
value. Late they came to terms and Isador Haber, 
the son of the real estate broker, was sent for to 
prepare the contract. In the course of writing the 
terms the question of the terms of payment having 
been written out, the question then arose as to the 
restrictions. But whatever was said it was all 
said before the contract was signed. We then have 
a contract signed after the restrictions had been 
discussed, and after they had been read by the de- 
fendant (page 73, lines 34, 35).

In this situation before us, taking defendant’s 
story for the moment to be true (it is not to be de-
nied that the great weight of the evidence is 
against the defendant as both complainants and 
both of the Habers deny the truth of the defend-
ant s story), can the parol evidence amounting to 
nothing more than the ipsi dixit of the defendant, 
defeat the plain terms of this contract? If it ever 
has been done we have not found the case and 

wj know no principle of law that will sustain it.
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The Court of Errors and Appeals has said no. 
Professor Wigmore says no. And every principle 
of evidence applicable to written contract says, 
no.

In King vs. Ruckman, 21 N. J. Eq., 605, which 
was an action for Specified Performance, and de-
fendants sought to show by parol that time was 
the essence of the contract, the court said:

“ Parol evidence of conversations between the 
parties at and before the execution of /the 
contract, is not admissible to alter, add to, or 
vary the terms of the written instrument, and

' thus render it a contract of which time is of 
the essence.”

Professor Wigmore discusses the exception to the 
parol evidence rule arising out of fraud and shows 
clearly that the reason why parol evidence is al- 20 
lowed in cases of fraud to contradict the terms of 
a written contract is one of the parties’ state of 
mind.

Here is what he says (Wig. on Ev., sec. 2439) :

“When a transaction has been reduced to a 
single document, how is it that fraud can be 
established extrinsically? A simple answer 
seems to be that since the present rule depends 
on the intent of the parties to embody one or 30 
more subjects of transaction exclusively in the 
document, it is impossible to suppose that the 
subject of fraud was intended thus to bef 
covered, since by hypothesis the party upon 
whom the fraud is practised does not know of 
it, and therefore could not have had such an 
intent, But, if this be true, what becomes of 
that other application of the rule, well estab-

40
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listed, for most transactions that warranty- 
representations extrinsic of the document can-
not be availed of? Fraud is always a matter 
of false representations; and how is it that ex-
trinsic representations are as warranties to be 
ignored but as fraud to be admitted? The ex-
planation seems to be that the vital additional 

10 element in fraud is the party’s state of mindy 
which neither can be nor is intended to be 
embodied in the written document, and that 
hence the rule does not forbid considering it 
whenever it is the vital element of the claim. 
In other words, in an action of deceit, or in a 
proceeding of recission of contract wherever 
this by the law depends upon the prom-
isor’s conscious falsity, the present rule inter-
poses no obstacle; although in an action of 

2q  contract upon an alleged warranty as a part 
of it, or in' a proceeding of recission for breach 
of warranty or innocent misrepresentation, the 
same representations could not be considered.”

Where, then, there is an absence of a state of 
mmd to defraud or misrepresent, parol evidence 
cannot be allowed by contradict the terms of the 
written instrument. Hence an innocent misrepre-
sentation (and we submit that nothing more can 

30  ^  Claimed un^er the broadest interpretation of Mr. 
Muller’s statement as testified to by the defend-
ant than that it was entirely innocent) cannot be 
admitted to defeat this written contract.

“Presumption is always in favor of good 
faith, of innocence and of honesty.”

12 R. C. L., 424.

“ Proof required of a fraud must always be 
of the clearest and most convincing nature ”

40
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4 Wigmore on Ev., sec. 2498.
4 Pom. on Eq. Jurisp., 1523.

Where the intention is absent, therefore, whether 
we call it fraud, or innocent misrepresentation, it 
cannot be allowed to defeat the plain clause in a 
written contract.

The learned Vice Chancellor in deciding this case qO 
has said it suffices for him to say that he believes 
there was misrepresentation, innocent misrepresen-
tation though it may have been. Under no rule of 
law, we humbly submit, can this decision be sus-
tained where as here the contract shows the parties 
had stipulated for just the objection they now seek 
to overthrow by parol.

An innocent misrepresentation is lacking in that 
absolutely essential element, which is the “ inten-
tion.”  20

Before parol evidence can defeat a clause in a 
written contract an intentional fraud must be 
proved.

All of the cases cited by the Vice Chancellor 
are cases where the contract was silent as to just 
the point relied upon to defeat the specific perform-
ance. Where there is nothing in writing to con-
tradict, parol evidence in an action for fraud is 
wellnigh unlimited.

Much has been said about the court’s discretion. 0q  
But such discretion means a judicial discretion, 
not a mere capricious discretion.

Professor Pomeroy well defines it in 4 Pom. on 
Eq. Juris., pages 2767, 2768:

“Where, however, the contract is in writ-
ing, is certain in its terms, is for a valuable 
consideration is fair and just in all its pro-
visions, and is capable of being enforced with-
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out hardship to either party, it is as much a 
matter of course for a court of equity to decree 
specific performance as for a court of law to 
award a judgment of damages for its breach. 
This is the ordinary language of judges and 
text writers. The term “ discretionary”  as thus 
used is, in my opinion, misleading and in- 

20 accurate. The remedy of specific performance 
is governed by the same general rules which 
control the administration of all other equit-
able remedies. The right to it depends upon 
elements, conditions, and incidents, which 
equity regards as essential to the administra-
tion of all its peculiar modes of relief. When 
all these elements, conditions, and incidents 
exist, the remedial right is perfect in equity.”

“Moreover, the objections of defendant amount 
™  to an assertion of fraud and proof of fraud, must 

always be of the clearest and most convincing 
nature.”

4 Wigm. on Ev., sec. 2498;
4 Pom. Eq. Juris., page 1523.

Doubly so should this be when contrary to the 
plain terms of a written contract.

The court is not concerned here with the ques- 
30 tion of the “market ability of title” or what con-

stitutes such a title. The contract before us elimin-
ates any such consideration for it makes the title 
subject to all restrictions of record. While equity 
requires but a slight showing of injustice to stay 
its hands,” yet there must be injustice shown by 
competent and sufficient evidence.

Rules of evidence and the binding effect of a con-
tract are not set aside because We now appeal to
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chancery for relief by way of specific performance. 
Evidence is here to be weighed and considered as in 
any other action.

If circumstances are to be relied upon to bolster 
up the ipsi dixit of this defendant we appeal to 
the record and say there are no circumstances 
corroborating the defendant’s story. The conduct 
of the defendant in trying to buy his release from i q  
this contract on numerous occasions (page 183, 
lines 1 to 10; page 92, lines 20 to 28), are indicative 
of a knowledge quite opposite to that now assumed 
by him. If he would criticise Mr. Isador Haber 
for not telling him in detail of the restrictions, we 
reply that Mr. Haber in that transaction was re-
presenting him (the defendant) as much as he was 
representing the complainants. He was in no sense 
complainants’ agent, and was acting in the simple 
capacity of drafting a contract. 20

In fact, when Mr. Weiss was asked why he did 
not look at the deed and see for himself just what 
restrictions there were on the property Mr. Weiss 
answered (page 90, lines 1 and 2) : “A. I had a 
lawyer there to represent me.” According, then, 
to his own sworn testimony, Mr. Haber was repre-
senting him.

The Vice Chancellor cites as sustaining his hold-
ing, certain cases which we humbly beg to claim 
are not pertinent to the situation before us. «0

His principal reliance is on the case of Bawker 
vs. Cunningham, 78 N. J. Eq., 458, decided by V. C. 
Learning. There the purchaser sought by action for 
specific performance to compel the defendant- 
vendor to convey to him a certain parcel of land 
under a written agreement between them. Defend-
ant resisted the relief sought because the pur-
chaser had represented to her prior to the execu-

40
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tion of the agreement that he wished to buy the 
property to erect a dwelling thereon that would 
benefit the defendant's remaining property. The 
evidence disclosed that at the time the contract was 
entered into complainant had a defined purpose t« 
erect stores on the property. The Vice Chancellof 
there said (page 460) :

10
“ I incline to the view that complainant 

probably did not intend to deceive or mislead 
defendant and that he probably did not fully 
realize that his statements were such as to lead 
defendant to believe that the building which he 
promised to erect was not to be a building for 
use as a store; but the fact remains that his 
statements did create that belief and were such 
as to naturally and appropriately create that 

20 belief upon the part of the defendant.”

This decision was not appealed and has been 
cited but once and that upon the general principle, 
that equity must be satisfied that the claim is fair. 
But the fact is the contract there was silent as to 
the fact that stores could not be erected.

Could the court have held as it did if there had 
been in the contract a provision that the purchaser 
could erect stores on the property and specially 

30  where the identical matter now objected to was in-
serted after it had been discussed?

The Court of Errors and Appeals said “no” in 
the case of King vs. Ruckman, 21 1ST. J. Eq., at 
page 605, which was a specific performance case. 
Professor Wigmore says “no” in 4 Wigmore on 
Evi., sec. 2439. Fraud taints many things, but an 
innocent misrepresentation—and it cannot, we sub-
mit, be seriously contended under the evidence

40
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before us if we are to believe the defendant, that 
ther was any semblance of anything more than an 
innocent statement of a fact not known to be false 
but believed to be true which the records thereafter 
revealed to be otherwise, is never permitted to 
defeat the plain terms of a written contract.

Another case cited by the learned Vice Chan-
cellor was Pyatt vs. Lyons, 51 N. J. Eq., 308. There JO 
the purchaser sought to have enforced by specific 
performance a contract for the sale of a piece of 
real property which was described in the broker’s 
memorandum as “ size of lot 22^  by 129” ; the 
contract thereafter drawn up by the broker-agent 
described the property as “ all that tract and lot 
of land situate on the corner of Nassau and Wither-
spoon Streets and known as the Duryee property 
No. 90 Nassau Street.”

The complainant claimed the property to have 20  
been 25.5 feet instead of 22y2 feet, and claimed the 
depth to have been 130.8 instead of 129. The title 
to the extra property claimed by complainant was 
in dispute and good title to it could not be secured.
The Court of Errors and Appeals then said on page 
313:

“The learned Vice Chancellor reached this 
conclusion, and determined correctly from the 
evidence in this case, that this complainant 30  
never had any right, in equity, to have a con-
veyance of a lot of more than the twenty-two 
feet six inches in width. The defendants 
offered to convey such a lot, and twice, once 
in May and again in September, 1892, tendered 
the deed of March 28th, 1892, containing a 
proper description of a lot twenty-one feet six 
inches wide by one hundred and twenty-nine

40
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feet deep, on the corner of Nassau and Wither-
spoon Streets. The complainant refused to 
take any deed unless it gave him a lot twenty- 
six feet five inches in width, and refused to 
pay the balance of the purchase-money unless 
he got a good title to such a lot as “would in-
clude the “narrow strip”  of land in Wither-

10 spoon Street. * * *
The complainant has not presented a case 

which brings him within the above rules, and 
no case has been shown where a Court of 
Equity decreed specific performance after such 
a refusal as complainant admits in this case. 
He refused to perform the contract on his part, 
unless the defendants would do what in euqity 
they were not bound to do.”

20 There is nothing in this case contrary to our 
contention but is in harmony with it. We tendered 
the deed as called for in the contract.

That case stressed the description, so we stress 
the importance of the provision that title was sub-
ject to all restrictions of record. Defendants are 
not in as strong a position as the buyer was in the 
above case for there he had a contract susceptible 
of construction, but here they rely upon the oral 
testimony of a single witness.

30 The other case cited by the Vice Chancellor 
against us, Brisbane vs. Sullivan, 81 N. J. Eq., 
411, had to do only with a defect of title consisting 
of an outstanding tax sale. The Vice Chancellor 
below had decreed that the seller-defendant should 
convey whatever his interest was, with an abate-
ment of the consideration based upon the inefficacy 
of the tax sale deed. The Court of Errors and 
Appeals held that this could not be done. But the 
court said, at page 413:
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“ The contract which this decree requires be 
specifically performed is materially variant 
from the one entered into by the parties.”

In that case there was a failure of title, not so 
with the situation now confronting us.

The defendant insists that he was misled. We 
have attempted to show that he was not. But let 10 
us admit that defendant thought he was buying 
a wholly unrestricted property. The utmost effect 
that this mistake can have is to require this court 
to consider the contract as if the omitted words 
had been inserted in the written contract, and if 
inserted would defendant be entitled to defeat this 
action?

In McCormick vs. Stephany, 57 N. J. Eq., 258,
Vice Chancellor Grey said at page 261 and 262:

20
“ That there was a mistaken omission in the 

option clause of the lease is, I think, fully 
proven by the uncontradicted affidavits filed 
by the defendants, and among them of the 
typewriter who made the omission. This mis-
take was in the written expression of the con-
tract, the proofs showing that it did not set 
forth the intent of the parties and also what, 
that intent was. Such a mistake may be set 
up as a defence in a suit for specific perform- 30 
ance. But the utmost effect the proof of the 
mistaken can have is to require the court to 
consider the contract as if the omitted words 
were inserted. It this clause be amended by 
putting in the omitted words, it does, not, in 
the present attitude of the case, affect the com-
plainant’s right of performance.”

40
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Reading this contract then, with the restrictive 
clause omitted, could the defendant then object to 
the deed?

The only restriction upon this property was as 
to manufacturing. The complainants are not to 
be blamed if defendant’s counsel advised him that 
the property was subject to the Sixth Street re- 

10 strictions, as we have shown elsewhere they were 
not restrictive of Park Avenue lots. Complain-
ant was not obliged to secure releases from the 
Sixth Street lot owners or from any other property 
owners. He secured the release from Mr. Gerber— 
that was sufficient in law. There were no restric-
tions on the Park Avenue' lots against the building 
of apartment houses (page 226, lines 8 to 22), for 
which he wished the property, the sole restriction 
being against manufacturing, and the apartment 

20 house owners are always benefitted by just such 
restrictions.

But if it be claimed that the manufacturing re-
striction was sufficient to defeat this action, we 
submit it was incumbent upon the defendant to 
show that such restriction was alive and enforce-
able. No evidence was offered by the defendant 
that the neighborhood had not changed and that 
manufacturing was not being carried on on Park 
Avenue. A change in the neighborhood releases 

30  the restrictions thereon, so far as the change had 
taken place.

Complainants proved by Gustav Limouze (page 
162, lines 1 to 14), that the neighborhood in which 
this property was located was a business locality 
and not residential. Upon counsel for complainant 
wishing to go further with the proof showing the 
character of the neighborhood, the Vice Chancellor 
replied (page 163, lines 18 to 21) :
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’ ’You have shown it sufficiently. I do not 
think you need dwell any further on it. I 
understand about the neighborhood.”

It is well established in this state, as elsewhere, 
that a building scheme must have been actually 
preserved before it can be regarded as an incum-
brance to the title. 10

It was so held in the following cases:

Ocean City Asso. vs. Headley, 62 N. J. Eq.,
322.

Zelmar vs. Kaufherr, 76 N. J. Eq., 54.
Ocean City Land Co. vs. Weber, 83 N. J.

Eq., 476.
Camovito vs. Matthews, 82 N. J. Eq., 218.
Meaney vs. Stork, 81 N. J. Eq., 210.
Sanford vs. Ker, 80 N. J. Eq., 240. 20
Page vs. Murray, 46 N. J. Eq., 325.

With this change in the neighborhood proved to 
the conviction of the Vice Chancellor who tried this 
case, the last defense of defendant disappears.

SUMMARY.

Complainant contends:
301. That the conditions of the contract were fair 

and the terms thereof were just.

2. That instead of there being a shortage there 
were 185.33 square feet more than the approxim-
ated 100 feet square as recited in the contract.

3. That no estimate as to the cost of excavation 
was made by the plaintiff, or that defendant relied
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upon; it * or that if made, it did- not constitute a 
valid: objection to the enforcement: of the contract.

4. That as the contract specifically made the 
title “ subject to all restrictions or record?’ that 
defendant is bound, and that the clause of a written 
contract cannot be defeated by parol evidence of

10 an innocent misrepresentation.

5. But that even if it be held otherwise, that as 
the sole restriction was that manufacturing should 
not be carried on, that such restriction (1) was 
waived, (2 ) that the restriction was dead and 
unenforceable,, as the neighborhood had? changed 
from a residential to a business section.

We must respectfully submit that the decision 
on of the learned Vice-Chancellor should be reversed 

and that complainants have a decree awarding 
specific performance as prayed for in the petition 
herein.

WELLER & LICHTENSTEIN,
Of Counsel with and 

Solicitors for the Complainants.

30
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Compìainants-appellants filed their bill in Chan-
cery to obtain a decree requiring defendants to per-
form an agreement to convey, dated. December 23, 
1915, and to account for the rents and profits of the 
property, of which conveyance was sought (Printed 
Book, p. 4). Attached to the bill of complaint is a 
copy of the agreement (p. 10), which is printed also 
as Exhibit 0-1 (p. 204). The defendants filed an 
answer and counterclaim (p. 16), charging misrep-
resentation by the complainant-appellant Conrad 
Muller, as to the restrictions on the four lots to be 
conveyed by Muller and his wife, the size of the lots 
to be conveyed and the cost of excavating said lots, 
and prayed a decree to annul the agreement, declare 
the defendants not bound to perform the same, and

N o, 58, November 
Term , 1819.

On Appeal from  
Chancery.

Sat below: 
W alker, C. 
Lewis, V . C.



that complainants pay to the defendants all dam-
ages sustained by them arising out of said misrep-
resentation. A replication was filed in due course, 
praying the dismissal of the counterclaim (p. 27). 
A final decree dismissing the complainants’ bill, 
with costs, was made on March 24, 1919 (p. 32).

Outline Statement of Facts.
The agreement before the court provided for an 

exchange of properties: the respondents were to 
convey lands and buildings, and the appellants 
vacant lots known as 52, 53, 54 and 55 on map of 
John G. Gerber property. Two of the lots, 52 and 
53, were (with lot 56) conveyed to Conrad Muller 
by Gerber and wife by deed, dated June 1, 1906 
(Exhibit C-5, p. 219). This deed contains an ex-
tended covenant by the grantee restricting the uses 
to which these lots could be put (p. 220), which 
covenant was to attach to and run with the land 
until May 1, 1920 (p. 222). The other two of the 
lots, 54 and 55, were conveyed by Gerber and wife 
to Anna Muller by deed, dated April 23, 1907 (Ex-
hibit C-6, p. 224). This deed contains a shorter 
covenant by the grantee (p. 226) to attach to and 
run with the land until May 1,1920, in these words: 
“ The said party of the second part, for herself, her 
heirs and assigns, does hereby covenant and agree 
to and with the said John G. Gerber, his heirs, ex-
ecutors, administrators and assigns that she will 
use said premises for dwelling and store purposes 
for the sale of merchandise generally, but not for 
manufacturing purposes.” In the agreement (Ex-
hibit C-l) it was recited that these four lots were 
to be conveyed subject to “ all restrictions and cove-
nants of record” (p. 12, line 27). Much of the 
testimony given centers about this expression in the 
agreement, or relates to the circumstances under 
which it was inserted. The respondent Weiss on
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reading the agreement discovered the expression 
(p. 73) and asked Muller what the restrictions 
were ; the latter replied “ There are no restrictions, 
only you darsent have a saloon there, and that re-
striction will run out in four years about a saloon.” 
With the understanding that there was only a 
saloon restriction he signed the agreement (p. 74, 
line 27). On the day set for closing the title, the 
respondent attended with a deed duly executed (p. 
78) : after a little time the search came in and 
it disclosed the covenants in the deeds to appel-
lants. The respondent had learned also, prior to 
the date for closing, that the four lots to be con-
veyed by appellants were smaller than represented. 
Another meeting was held February 19, 1916, at 
which time respondent rejected appellants’ title, 
because of the restrictions, the shortage of land 
about to be conveyed, the fact that the deed by Mr. 
Gerber could not release the premises from the 
claims of his grantees and other objections (p. 107). 
A third meeting took place two days later, after 
some changes in the papers had been made by ap-
pellants, but the substantial objections remained 
and the title was not acceptable to respondent (p. 
108). The bill of complaint was then filed. The 
Vice-Chancellor found the defendants had been mis-
led and refused to decree performance.

The Defendants W ere Misled.

The defendants were misled in three particulars :

(a) As to the area of the land contracted to be 
sold by* complainants-appellants.

(b) As to the cost of excavation.
(c) As to the covenants restricting the use of 

the property.
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A.

It will be borne in mind that the property to be 
conveyed by complainants was of great value, $15,-

9 or ôur about $1.50 per square foot. The 
statement of Conrad Muller as to the size of these 
lots was a false statement. He declared the corner 
ot was 30 x 95 and the three inside lots 25 x 100. 

This was fixed by the testimony of Nathan Weiss 
(p. 75) and Henry Hope Vanderbilt (pp. 94, 9fi). 
In the contract it was glossed over by the descrip-
tion, “each being approximately twenty-five (25) 
feet in front and rear and about one hundred (100) 
feet deep, except the corner lot, ‘The size of which is 
not given.” It is apparent that there had been 
a conversation between the parties respecting the 
size of the lots and that Muller had given the 
size of the inside lots as 25 x 100 and the size of 
the corner lot as something different. Muller on 
direct examination (p. 144) says he told Weiss “ the 
lots were not quite 100 feet, the front was a little 
over 100 front on Bulls Ferry Road, and the depth 
I do not know, because Park Avenue cuts it off 
slanting; each lot is a little longer or shorter.”

On cross-examination (p. 148) :

Q. About the size of the lots were you 
not paying any attention to that? A: I sold
them the way .they were there; I never read 
the deed.

Q'. You walked by them every day? A. 
Yes, sir.

Q1* You have not any other property more 
valuable than that around North Hudson 
County? A. No, sir.

Q. It was worth $15,000? A. Yes, sir.
Q. And you want to say now that you do 

not know the size of the lots? A. I .do not 
know it.
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Q. You tried to tell him the size of the 
lots? A. I told him it was along 90 or 93 or 
95 to the last lot.”

On the next page (149) he denied the statement 
made by Mr. Vanderbilt, a * disinterested witness, 
and at the bottom says Mr. Weiss ashed him, “ How 
big are those last two lots, is not there 50 x 100, 
and on page 150 he states that he told Weiss, “You 
know how the two lots cannot be 50 x 100 as no lot 
is alike,” and yet in spite of these statements the 
contract was executed by him to include three lots 
approximately 25 x 100 and a corner lot with dimen-
sions unstated.

Hill Haber, who is deeply interested in having 
the sale go through, in which event he is entitled 
to commissions, gives an entirely different version 
of the conversation between Muller and Weiss. On 
pages 176-177 he stated that Weiss asked how wide 
and how deep the lots were :

“ and Mr. Muller told him the lots is in the 
front over a hundred, the corner lot is about 
thirty and the back is—the front thirty and 
up on the end the last lot is about a hun-
dred, across Park Avenue it is a little shorter.

Q. How long did he say the shortest was? 
A. From ninety up until nearly a hundred. 
I am not sure. He said about.”

Taking the testimony of the witnesses with the 
contract itself, one cannot escape the conclusion 
that Weiss was, as he says, assured and understood 
that the inside lots were 25 x 100 and the corner lot 
30 x 95. The area of the lots as represented by 
Muller is 10,350 feet. The actual area as estimated 
bv appellants is 10,185.52 feet. The difference in 
Value at $1.50 per square foot is $246.72, but in
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addition the lots aré very irregular, a matter of 
great consequence in the erection of a large build- 
ing, which was admittedly in contemplation. The 
whole plot is not a large one, the difference in area 
as represented and as they actually are is substan-
tial and of much greater moment than indicated 
by the figures just stated.

On page 3 of appellants’ brief, we find this para-
graph (lines 18 to 24) :

If these lots had been of the size approx-
imated in the deed—100 feet in front for 
the four lots by 100 feet in depth there 
would have been just 10,000 square feet; 
whereas the four lots, as actually measured, 
contain 10,185.52 feet and a greater front- 
age by over six feet than as approximated in 
the contract of sale.”

This is obviously an oversight; the size of the 
lots is not given or approximated in the deed (Ex-
hibit C-2, pp, 209, 210) , but the description is by 
numbers with reference to the Gerber map; in the 
contract the size of only three lots is approximated; 
of the other, the corner lot, no size is given. This 
corner lot was represented to be 30 x 95 feet and 
the area of this (2,850 feet) added to the area of 
the other three as represented by Muller and as 
approximated in the contract (7,500 feet) makes 
an aggregate of 10,350 feet.

B.

The misrepresentation by Muller of the cost of 
excavation is material under the circumstances.

Muller stated to Weiss that he had figures from 
wo Italians for taking out the rock for $1500 (pp. 

75, 76). After the agreement was made Weiss
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ascertained that it would cost from $4,000 to $5,000 
(pp. 76, 77). This difference is about 20 per cent, 
of the purchase price of the lots and is clearly sub-
stantial. Mr. Muller gives his version of the con-
versation on page 144 and Hill Haber gives his 
version on page 178, but this is of little value. 
When the parties were gathered on one of the occa-
sions fixed for passing title Mr. Muller testifies re-
peatedly that Mr. Weiss wanted $500 allowance for 
excavating the lots. Mr. Weiss testifies that the 
allowance of $500 was demanded because of the 
shortage in the lots, while Mr. Dippel, whose tes-
timony was most carefully given, says that on ac-
count of the representations as to the cost of 
excavating the rock and the shortage, he told Mul-
ler’s attorney that Mr. Weiss would expect to be 
compensated for the difference in the value of the 
land (p. 104). It is apparent that complaint was 
promptly made of the cost of excavation above that 
stated by Muller, and that it was under discussion 
between the parties and their attorneys.

C.
Much of the testimony before the Vice-Chancellor 

related to the misrepresentation of Muller as to 
what are referred to generally as restrictions. As 
a matter of fact, both deeds to the Mullers contain 
covenants by the grantees, and in the agreement 
Isador Haber, the scrivener, distinguishes between 
the deed to be made by Weiss and wife and that 
to be made by Muller and wife, as follows:

Weiss and wife were to convey subject to a mon-
tage “ and all restrictions of record in the chain
o  o

of title.” Muller and wife were to convey subject 
to a mortgage “and all restrictions and covenants 
of record.” ;

This distinction is important in considering the 
testimony of Isador Haber, as indicating that he
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examined the deed to Muller which he had before 
him, but in which he testified he did not observe 
the full page of “ restrictions” (pp. 64, 65, and 
deed to Conrad Muller, page 219, particularly pages 
220, 221, 222 ).

The Vice-Chancellor, who had full opportunity 
for observation, in his opinion describes this wit-
ness’ testimony as “ astonishing.” We might add 
incredible.

It is beyond controversy that Mr. Weiss, when 
the contracts were prepared, observed that the Mul-
ler lots were to be conveyed subject to restrictions, 
and he inquired what the restrictions were. All 
the witnesses agree as to this (Isador Haber, p, 68 
lines 9, 10; Nathan Weiss, p. 73, lines 38, 39; Con-
rad Muller, p. 142, line 31; Anna Muller, p. 127 
lines 11, 12; Hill Haber, p, 178, line 27).

From this admitted fact it is clear that the re-
spondent wanted to know if there were any restric-
tions and it was important for him to know, be-
cause he intended to build upon the property and 
to erect an apartment house, a garage or factory 
whatever he considered best (p. 87), but not an 
ordinary dwelling house. We assume that the re-
spondent having asked this question in a matter of 
such large moment expected an answer and that he 
received an answer. The answer he got, according 
to Isador Haber (p. 68), was, “ I don’t know; and 

heard that I could not put a saloon on it.”  Con-
rad Muller says (p. 142) that he answered that 

e did not know anything about the restrictions 
at all, only that he had heard that Weehawken 
would not allow them to put a saloon in. Anna 
Muller (p. 127) says the answer was, “I know noth-
ing about restrictions; I  only heard a few years 
ago that we did not dare to build a liquor store 
there.”  If these witnesses are correct, Weiss got 
no information whatever in response to his query.
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Nathan Weiss testifies that he received what was 
really a responsive and satisfactory answer to his 
question, namely: “ There are no restrictions, only 
you darsent have a saloon there, and that restric-
tion will run out in about four years about a sa-
loon” (pp. 73, 74).

The probabilities, of course, are all with Mr. 
Weiss, as it is idle to suppose that a business man 
having asked so important a question would be sat-
isfied with an answer which merely stated that the 
grantor did not know what the restrictions were.

But Mr. Weiss is not without substantial corrob-
oration. When the parties met to pass the title 
and respondent was present with his deed ready for 
delivery (p. 103) and the search was brought in 
and examined, Mr. Dippel called- Isador Haber’s 
attention to the restrictions and said that he could 
not understand why he (Haber) did not explain 
what the restrictions were as he had the deed pres-
ent at the time of drawing the contract and the 
restrictions were lengthy and could easily have been 
seen. Mr. Haber replied, “ I was busy writing the 
contract and I did not hear the conversation about 
the restrictions; if I had heard the conversation I 
would surely have read the restrictions to them” 
(p. 104). This, of course, is absolutely contrary 
to the testimony of Isador Haber. When Mr. Weiss 
heard all the various restrictions, Mr. Dippel says, 
“ He began to rave; he addressed Mr. Muller and 
said to him, ‘Didn’t you tell me that there were no > 
restrictions on the property, but that you could not * 
have any saloon?’ and Mr. Muller said, ‘Yes, I did, 
but I didn’t know what the restrictions were’ ” (pp. 
104-105).

Mr. Davis, a partner of Mr. Dippel, who made 
and brought in the search, also testifies to the in-
quiry made by Weiss of Muller and the latter’s 
failure to deny that he had said that there were

New Jersey State Library
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no restrictions except that one could not build a 
saloon (p. 115).

No one questions the integrity and truthfulness 
of these two witnesses, and Mr. Weiss’ conduct 
when he heard of the restrictions leaves no doubt 
as to the effect upon him. The narrative of Mr. 
Weiss as to restrictions is the only rational one. 
Mr. Muller’s story is beyond belief.

Hill Haber, a fluent and partisan witness for the 
appellants, interested in getting commissions from 
both sides, if the deal is consummated (pp. 188- 
189), blurted out the truth on his direct examina-
tion : he does not even pretend that Muller made 
the statement to which the latter testifies. He vol-
unteers ( p .  178) “ Then he (Weiss) asked if there 
were any restrictions there and Mr. Muller said 
that is what he heard, that a saloon daresent come 
in there, and Mr. Weiss said, T don’t care, I won’t 
put any saloon.’ ” It will be seen from this com-
parison that Hill Haber’s testimony on this point 
closely follows that of Mr. Weiss and the same 
construction can be given to it by treating the ex-
pression “ Mr. Muller said that is whai he heard,” 
as meaning all that he had heard, which is a natural 
meaning, about restrictions. Paraphrasing it, we 
have Mr. Muller saying that all he had heard about 
restrictions was that a saloon daresent come in 
there and Mr. Weiss saying “ I don’t care, I won’t 
put any saloon.”  This means substantially the same 
as Mr. Weiss’ statement as to what Mr. Muller said, 
“ There are no restrictions only he daresent have a 
saloon there.” This testimony of Mr. Haber was 
evidently unsatisfactory to appellants, as we find 
an effort by leading questions and repetition to get 
a different statement from him (pp. 181, lines 25 to 
30; 183, lines 25 to 30; 184,185). At last the Vice- 
Chancellor put the plain question:
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“ Q. Did you hear any conversation as to 
what your son was to put in the contract?

Mr. Weller: About restrictions?
The Witness: About restrictions?
The Vice-Chancellor: Don’t try to guess 

at it if you didn’t hear it.

A. To put in the restriction that there was 
no restriction there except there could not 
be a saloon there. There was no saloon 
dares to be put in there.”

Much of this witness’ testimony is entirely un-
reliable (pp. 192, 193), but as to the restrictions 
his support of Mr. Weiss is clear and definite.

The Vice-Chancellor in his opinion comments 
on the conduct and testimony of Isador Haber, the 
attorney who testified that he represented Mr. 
Weiss as well as Mr. Muller at the making of the 
contract. We will not attempt to quote from his 
testimony, which should be read in its entirety, but 
wish to direct attention to pages 46, 47, 64, 68, 69, 
78 104.

The Rules of Equity to be Applied.

This Court has repeatedly laid down the rule to 
be applied in cases like the present. One of the 
most recent is Neptune Fisheries Go. v. Cape May 
Real Estate C o 105 Atl., 212. In that case, as 
here, it is impossible to say to what extent the 
price should be reduced, it being incapable of com-
putation from the facts disclosed, but its applica-
tion is to be pressed most strongly on the misrepre-
sentations which abound in the instant case. Mr. 
Justice Bergen quotes from Plummer v. Keppler, 
26 Eq., 481, and later in the course of his opinion, 
citing Page v. Martin, 46 Eq:, 585, says:
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“ The specific enforcement of contract rests 
in the sound discretion of the court, which 
is chiefly concerned with the equities of the 
parties in the particular case under con-
sideration.”

Plummer v. Keppler was decided by an eminent 
Vice Chancellor and Page v. Martin by this Court 
without a dissenting voice.

In Pyatt v. Lyons, 51 Eq., 308, at p. 314, Mr. 
Justice Abbett, speaking for this Court, gives ex-
pression to the same principle:

“ The relief invoked is not a matter e& 
debito justitiae;  the bill for specific per-
formance is addressed to the extraordinary 
jurisdiction of a court of equity to be exer-
cised according to its discretion.”

Another late case is Brisbane v. Sullivan, 86 
Eq., 411, in which Page v. Martin is quoted with 
approval.

In Bowker v. Cunningham, 78 N. J. Eq., 458, 
Vice Chancellor Learning collated and applied the 

% authorities with great skill and reached the con-
clusion that specific performance should not be 
decreed in a case where the representation by the 
purchaser was that he would build a residence on 
the land, whereas he intended to erect a store. 
Further applying the authorities, he held that mis-
representation of a material matter, though unin-
tentional, precluded specific performance in favor 
of the person making it, and held that the rule 
that a statement to amount to a misrepresentation 
must be a positive affirmation of an existing fact 
and not a mere opinion, promise or, statement of 
intention, could not be invoked against a defense 
of misrepresentation in a suit for specific perform-
ance.
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An interesting case cited by the Vice Chancellor 
is Baskcomb v. Beckwith, L. R. 8 'Eq. Cas., 100, 
in which a map was exhibited to the purchaser 
which was not misleading if examined carefully 
and which was not intended to mislead, but which 
was liable to mislead if not carefully examined, 
and which map did in fact mislead the purchaser; 
specific performance was accordingly denied.

A  recent opinion by that eminent jurist. Vice 
Chancellor Stevens (Bartley v. Lindabury, 104 
Atl. Rep., 333), contains this pertinent statement 
(p. 335) :

“ The law is well settled that courts of 
equity will often refuse to enforce the spe-
cific performance of an agreement that they 
would not, on the evidence, set aside. (Citing 
cases.) There is no rule more clearly estab-
lished, says Chancellor Zabriskie in Crane 
v. De Camp, 21 N. J. Eq. 418, than ‘that 
upon an application for a specific perform-
ance of a contract the court must be satisfied 
that the claim is fair, reasonable, and just, 
and the contract equal in all its parts. If 
these points are not established by com-
plainant, he will be left to his remedy at 
law.’ ”

We submit that in the case now under considera-
tion, applying the principles above recited, specific 
performance should be denied whether the misrep-
resentations complained of were intended to mis-
lead the defendants or not. It is clear from the 
testimony that they were misled and that it would 
now be a great hardship to compel performance 
of this contract.
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The Misrepresentations W ere of 
Material Matters.

We have set forth above the importance of the 
irregularities of the lots and the shortage in area. 
No attempt has been made by appellants in the 
pleadings to provide for a partial performance with 
compensation, and in Neptune Fisheries Co. v. 
Cape May Real Estate Co. (cited supra) no decree 
for partial performance with compensation can 
rest upon such a prayer as that in the bill of com-
plaint in this cause.

We have demonstrated also that the excess cost 
of excavation of the rock was material, the excess 
amounting to about 20 per cent, of the purchase 
price.

The misleading statement as to restrictions 
touched a most material matter. Admittedly there 
was a restrictive covenant against the use of the 
lots for manufacturing purposes, the importance 
of which is apparent. Mr. Weiss did not wish to 
build a saloon, the only thing restricted in Muller’s 
statement to him, but he did intend and was en-
titled to be free to build anything else, a garage, 
a factory or an apartment house (p. 87). Clearly 
this restriction alone would make the title unmer-
chantable and the respondent was not obliged to 
accept such a title.

It will be observed that no attempt has been 
made in the deed or release made by John G. Ger-
ber to Conrad Muller (Exhibit C-6A, p. 229), or 
otherwise, to release lots 54 and 55 owned by Anna 
Muller from the effect of the covenant in the deed 
to her (Exhibit C-6, p. 224), in which on page 226 
she covenants that she will use said premises for 
dwelling and store purposes for the sale of mer-
chandise generally, but not for manufacturing pur-
poses. „



15

Referring to the other restrictive covenants in 
the deed to Conrad Muller, we submit that it is 
impossible to find from the evidence that the other 
grantees of Mr. Gerber cannot maintain an action 
in equity to enjoin the building of an apartment 
house or the maintenance of a factory on lots 52 
and 53 embraced in the agreement which appellants 
seek to have performed.

Under the facts as established and admitted, Mr. 
Gerber made many deeds which prohibited the 
building of an apartment house extending from 
June, 1904, to November, 1910. It is true that in 
some way, presumably by oversight, one lot (No. 

.58), and only one, was conveyed without restric-
tion, but the deed for this lot was not recorded 
until May 19, 1908. Before this deed was placed 
on record over twenty deeds conveying over twenty- 
five lots had been made by Mr. Gerber and the 
rights of the several grantees in these deeds had 
been fixed (pp. 100,101). It stands beyond dispute 
that there was a general scheme of improvement 
contemplated by Mr. Gerber and that in pursuance 
thereof over twenty deeds were made before lot 58 
was conveyed. In this situation it is impossible 
to find that the defendants were in no danger of 
a suit for injunction by some one of the many 
grantees, notwithstanding the attempt to release 
by the Gerber deed of February 3, 1916 (Exhibit 
C-6A, p. 229). Prior to the date of the deed by* 
Gerber to Conrad Muller (Exhibit C-5, p. 219), 
Gerber had made at least eighteen deeds conveying 
twenty-three lots with the same restrictions. The 
rights of the grantees in these several deeds became 
vested before the deed to Conrad Muller and long 
before the conveyance of lot 58.

De G^ay V.' Monmouth Beach Co:, 50 N. J. 
Eq., 329.
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Winslow v. 'Newcomb, 87 Eq., 480.
Wooton v. Seltzer, 83 Eq., 163; affirmed 

84 Eq., 207.
Neptune Fisheries Co. v. Cape May Real 

Estate Co., 105 Atl., 212.

The Defendants W ere Not Obliged to 
Take a Doubtful Title.

The general rule is stated in 36 Cyc., at page 
632:

“ In a suit by the vendor to enforce per-
formance of a contract for the sale of land, 
the vendee will not be compelled to accept 
the title unless it is a marketable one; that 
is, one which will not expose him to litiga-
tion. To force upon the vendee a title which 
he may be compelled to defend in the courts 
is to impose upon him a hard bargain; and 
this a court of equity, in the exercise of its 
discretion, will refuse to do, irrespective of 
the question whether the title is actually 
good or bad.”

Van Riper v. Wicker sham, 77 Eq., 232, 
in which, at p. 237, many cases are cited.

Doutney v. Lambie, 78 Eq., 277.
Eisler v. Halperin, 89 L., 278.
Simpson v. KUpstein, 89 Eq., 543.

We respectfully submit that the decree below 
should be affirmed.

Mc D e r m o t t  & e n r i g h t ,
Counsel for Respondent.
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