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THE JUDICIAL COUN'CIL 

I - Functions 

The primary function of the judicial coWlcil is to 

study the court system in the states and to recommend desircble 

changes. For this purpose it conducts "a continuous survey of 

tfa~ volume and condition of business in the various state cou..~s 

and also observes the result of experiments in other jurisdic­

tions. •11 It devises 

"ways of simplifying judicial procedure and handling 
cases more expeditiously. Proposals for improved organi­
zation and method are submitted to the legisfature and 
occasionally to the judges of the courts. S~cial inves­
tigations are made from tirre to time at the legislature's 
request. In most instances, therefore, a judicial council 
merely im~stigates and recommends. It is without power 
to compel adoP:,ion of any of its suggestions. It has no 
final authority. But in a ~el"r states, of which California 
is the most notable example~ it has a certain measure of 
control over the court system. The California Judicial 
Council assigns judges to care for crowded calendars, and 
also to make rules or proc2dure that s~pplement rules 
established by state law." 

More than a third of the states have created judicial councils 

for the purpose of scrutinizin~ the operations of the courts, 

expediting their business, and bringing order into their 

transactions.3 

Apparently many states evidenced a critical need 

for a more efficient administration or justice. It became 

obvious that some agency was essential to conduct a systematized 



study for the improvement of unsatisfactory conditions in 

the courts, especially in connection with congestion of the 

court calendars, delays, and miscarriages of justice.u 

consequently 

"the Judicial Council became one of the most important 
devices employed * * * for the improved efficiency of the 
court system."' 

Chief Justice Lucien D· Gardener, Chie~ Justice of 

the Alabama supreme Court, writing recently on the subject, said: 6 

"Judicial Councils are organizations set up to study 
and repcrt on the states' judicial systeti, with recommenda­
tions for improvement as investigations of the Council show 
to be necessarj. * * -~- The work of the Council involves the 
collection of statistical and other information concerning 
the courts and litigation conducted in them; t.he efficiency 
with which the business of the courts is beins administered, 
the soundness of the rules of practice, procedure and evidence, 
and other matters of similar nature. Experience has demon­
strated that the legislatures of the several states can give 
only limited and inte"'111itt~nt time and effort to the problems 
involved in the administration of justice. The Judicial 
Council is, therefore, a state agency to gather information 
and to make suggestions which concern the welfare of the 
courts ~~d the disposition of the business of the courts." 

The nature of the functions of the average judicial 

cow1cil might well be detennined by a listing of the powers of 

such a council in a pertinent section of the Georgia statute of 

1945, which empowered the judicial council 

"l. To make continuous study or the organization of 
the courts; the rules and methods of. procedure and the 
practice of the judicial system of the state; of the 
work accomplished, the results attained and the unifo~ty 
of the disc,..etionary power of the courts, to the end t~at 
procedure may be simplified, busi-:1ess expedited and better 
justice admi.nistered. 

"2. To receive and consider suggestions from judges, 
public officers, ~embers of the bar and citizens, touchi~e 
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reriledies for faults in the ad!l'inistr.at.ion of justice. 

".3• To formulate methods for simplifying judicial 
procedure, expediting the transaction of judicial business 
and correcting faults in the admi~istration or justice. 

"lh To gather judicial sta.tistics from the several judges 
and other court officials of the state. 

"5· To study and make suggestions regarding admission to 
the bar, the conduct of attorneys ad'Ilitted to practice, and 
disbarment, and to f'ile such suggestions and the recommenda­
tions thereon, with the supreme Court and the Governor. 

·~ 6. To make a complete detailed report, on or before 
December 1 of each year, to the Governor and to the Supreme 
Court of all of its proceedings, suggestions, and reconoenda­
tions, and such supplemental reports from ti~e to time as the 
Council may deem advisable. All such reports shall be con­
sidered public reports and may be given to the Press or the 
State, as soon as filed. 

"1· To make investigations and reports upon such matters, 
touchine the administration of justice as may be referred to 
the Council by the Supreme Court or the General Assembly. 

0 8. To make a careful and thorough study or the cost of 
the courts and or the administering or justice in the state, 
and to gather statistics and data thereon, and report the 
same from time to time to the General Assembly, with their 
recom.rnendations for effecting economies and reducing the 
cost of the state and counties and to litigants in the 
several courts of the state.~7 

II - The Judicial Council in Operation 
In the various rrtates 

The first state to establish a judicial council was 

Ohio, in 1923. Massachusetts soon followed with a similar statute 

in 1924. By 1947, 32 states in the Union had created judicial 

councils.a The majority or these states created the councils 

by statute, but we find that in several of the jurisdictions 



the councils were a.uthori zed by state bar association resolu­

tions or by supreme court ruleso9 In Arkansas a voluntary 

judicial council has been operating since 1?41, composed of 

49 members of the supreme court, the circuit court and the 

chancery court.10 Illinois has a unique statute, pas3ed in 

1931, which prov.ides that "any county over 500,000 in population 

may establish a Judicial Council by resolution of the county 

Boar·::lil rr This council receives no compernmtion for its services, 

b..>t its expenses are paid by the county boa.rd. So far, only 

Cook county has established sllch a counci1.ll California is 

the only state which authorizes a judicial council by constitu-

1" tional provision. ~ 

The size of the judicial councils range from a member­

ship of 6 in R.hode Island to 52 in Kentucky, lrl th the average 

membership ranging .from 9 to 12.13 In composition they include 

judges, lawyers, legislators and laymen, exchtsively, or in 

combinations. While a few states have only jud~es serving on 

the council, and in a few other states only practicing lawyers 

are allowed to serve, the majority of the states provide for a 

combination of judges and practicing lawyers, or judges, prac-

ticing law.rers and legislators& It is interesting to note that 

in states where there are state universities they require that 

tht.~ judicial council membership must include a member of the 

state law school facultyolh 

comparatively few states include laymen in the judicial 

council although they a-:-e becoming more and more recognized as 
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valuable members. A few years ago the president of the 

A:ne~ican Bar Association declared: 

"I asked an informed individual which kind of group 
gets the best results. His answer was, 'Those councils 
wh:.c h have la:r~en on theri. 'Nhere either law~rers or judges 
serve alone they seem to lack energy for sustained attack. 
'?v"he::-e judges and lawyers serve together each group seems 
to have a diffidence about imposing its views upon the 
other, which stultifies action. Where, however, layiien 
are included, their nresence seems to act as an ice­
breaker and to stir activity among the professiona1

5
members 

or the council. Laymen's criticism are sharper.'" 

Similarly, Chief Justice Lucien D. Gardener ot the 

Alabama Supreme Court, in reference to the work or his com-

mittee on the creation of a judicial council for Alabama. 

stated: 

"Your committee discovered that the most successful 
Judicial councils of the various states ate those which 
embrace ~ong the membership some outstanding laymen, 
and, as a conse~.,nce, our report provides the laymen 
on the Council." 

III - The Judicial Council in New Jersey. 

In 1930 the Nevr Jersey Legislature established by 

statute a Ju±i.cial Council to consist of ten members, one ap-

pointed by the Chancellor from the Court of Chancery, four 

appointed by the Chief Justice from the law courts, and five 

lawyers appointed by the president of the New Jersey State Bar 

AssociationJ there are also three ex officio members, the 



Attorney General, the Chain!lan of the Judiciary Conmdttee of 

the Senate and the Chairman of the Judiciary Cor:n!littee of the 

Assembly.1? 

The function of the Council was established as 

follows: 

"It shall be the duty of the Judicial Council to make 
continuous study of the organi. zation in relation of the 
various courts of the st.ate, counties ;-md municipalities; 
the rules and method or procedure and practice of the 
judicial system of the State; the work accomplished; and 
the results produced. It shall from time to time submit 
for the consideration of the justices and judges of the 
various courts such suggestions in regard to the rules or 
practice and procedure as it may deem advisable, and shalJ. 
report an~ually to the Governor on or before December 15 
such matters as it may wish to bring to his attention or 
to the attention of the}Legislature. The Council shall 
cooperate with the Legi~lature and its committees and shall 
from time to time, upon· request, aid and advise the Legis­
lature and its committees upon any subject of law or pr£'s 
cedure which may be before the Legislature for action." 

That s~ year the Judicial Col:lllcil made its first 

annual report to the Governor, and continued to do so for the 

next eight years. The reports indicate e:r.haustivc research 

in the collection of data concerning the work of the courts, 

a thorough analysis of the court systems and well considered 

recommendations to bring about improvements in the systems. 

Some of these recommendations took the form of bills to be 

introduced in the Legislature and some were in the nature of 

rules to be adopted by the courts. Of the 11 bills recommended 



-7-

by the council in its sup!)lement to its first an1·.ial repo1 .. t, 

five became enacted into law. 19 

In 1931 the Legl.sl ature, by Joint ;::csolution1 directed 

the Judicial Council to "make a complete stud:-r of E1e statu.~ of 

·the judicial system of the State and report and s·i.lbu::tt. to the 

next Legislature its findings and recommendation.tj as to the 

f;ta-t.e Constitution. "20 The Judicial Council thereupon did 

submit such proposed judiciary amendments th·~ follmvint, ~ar, 

but th~ Leg:lslature failed to a.ct favorably upon. them. 21 

An examination of the printed reports of the 1.Tudicial 

Council of New Jersey reveals that the function of the Cou~cil 

is not only of a research and statistical nature but also adviso.:-y. 

The .fact that New Jersey• s Judicial Council m.'lkes recomrnendat.~.ons 

to the appropriate authorities places it on the level of agencies 

capable of practical achievements. One need only to look at the 

Council's eighth annual report to the Governor to appreciate the 

fact that here is a body whose field of acti vit:r is broad in 

nature and whose ability to grasp, study and resolve a problem is 

particularly evident. 

Such a Judicial Council could prove to be of inestimable 

value to the courts and to the public. The fact that little benefit 

has been derived from the Council in the past fev1 years may be 

explained by the failure of the Legislature to appropriate funds 

for its operation. Although the members of the Council serve 

without compensation, funds are necessary to maintain a s~l.fficient 
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clerical an1 secretarial staff to carry out the work or the 

Council. As a matter of fact, lack of, or sub-standard 

appropriations for the operation of judicial councils has 

been the greatest handicap of judicial councils throughout the 

country. Appropriations in other states vary rrom $100 in 

Indiana to over $64 ,ooo in California. New York's annual 

app:-opriation averages $27,500, Massachusetts $5,JOO, and the 

remainder of the states $3,000 or less. In the majority of 

the states no compensation is paid to the members of the judicial 

council, but their expenses are paid. Five cou."'lcils have paid 

staffs and three councils are able to pay for expert aid.22 In 

some jurisdictions, therefore, such as Nan Jersey, research and 

study is done by law school students, law faculty and the members 

of the council themselVP-s. Consequently the extent and comprehen­

siveness of the research depends to a great degree upon the 

gratuitous ~ontributions of individuals and state bar organiza­

tions, supplementing or substituting for state financial aid. 

IV - EvaJ.uation of the Judicial Council. 

That judicial councils serve a vital and necessary 

function seems to be beyond controversy. The reports of these 

councils arc used regularly as a basi~ for informed legislation. 23 

Their research is utilita1~ian as well as informative.24 The 

California Judicial Council is credited vii th securine the passage 

of ro statutes leading to judicial reforms within an ll-year 



-9-

period, and Massachusetts .50 such statutes. 'The states of 

Arizona and Iowa were able, after many long years, to get 

the rule-making back into the courts.25 

"The; legislation these groups sponsor appears, in 
variety, to touch every aspect of court, procedure, pro­
cesses, pleadings, pre-trial, trial, ·evidence, judgment, 
appeal, court fees, court admir~stration, admission to the 
bar, selecti.ng juries, instructing juries, parole, !Xl-rdons, 
cede revision, etc •••• n26 

The presiding judge of the first c~.'rlsion of the 

Missouri Supreme Court believes that: 

"The public expects lawyers not merely to practice law 
but to improve law.* ·l1- i:·· There is no better way to carry 
out trds obligation and duty to the public than through a 
Judid.o.l Cound l. * * * With the end of the war we are 
entering a new era, in which the insti tuticns of democracy 
will be test.ed as never before * * *• The improvement of 
the administration of justice is a continuous process. The 
operations and needs of the judicial system must be con­
stmrt,.,ly sur,"eyed1 tested and improved. That is the purpose 
of the Judicial Councilv It can compile ntatistics on the 
operatic1ri or your judicial system and determine it~ needs. 
It can do the research work for improvement. :rt prvvides 
a means for cooperation of Bench and Bar by which the 
judicial system can remed..v its defect, increase its efficiency 
and better serve the public. But to ohtain results it must 
have cooperation. There must be enough lawyers willing to 
take ~me time from the practice of law to try to improve 
law." 

The publ:i c nature of the service performed by the 

judicial counci.1 ie well expressed in the Third Report or the 

Judicial Council of California, as follows: 

"Combining the task of examining the conditions existine 
in our courts with the study of the causes which have given 
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rise to those conditions which have led to widespread 
criticism or these tribunals ~- {~ {} particularly to 
congestion and the delays therein * * * and involving, 
as it does, the responsibility of considering, devising and 
recommending the remedies for improving the administration 
of justice, the Judicial Council movement offers to the 
legal fraternity, to the Bench ~d Bar alike, the greate~t 
opportunity for genuinely constructive public service.n2 
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Schedule A. 

State 

Alabama ..... , .. 
Arizona ......... 
Arkaneas •...... 
California ....... 

Colorado ........ 
Connecticut .... 
Delaware ....•.. 
Florida ........ , 

Geortla ..•...... 
ldaho0 •••••••••• 

llllnols ....•.... 
Indiana .. ~ ..... 
Iowa ............ 
Kaneas ......... 
Kentucky ....... 
Louisiana ....... 

Malne0 ••••••••• 

Maryland0 •••••• 

Massachusetts .. 
Mlchltan. ; ..... 

Minnesota ...... 
Mlululppl. ..•.. 
Missouri. ....... 
Montana ....... 

Nebraska ....... 
Nevada ......... 
New Hampshire. 
New Jersey ...... 

NewMexlco ..•.. 
New York .. : .... 
North Carolina .. 
North Dakota ... 

Ohio ............ 
Oklahoma ...... 
Oreton ......... 
Pennsylvania .... 

Rhode Island .... 
South Carolina .. 
South Dakota ... 
Tennessee ...... 

Texas ........... 
Utah ........... 
Vermont ........ 
Vlrtlnlah ........ 

Washlntiton ..... 
West VlrQlnla ... 
Wisconsin ...... 
Wyomlnt ....... 

a Voluntary. 
b For two years. 
• Inactive. 

Date 
Est ab- Consti-
lished tut ion 

1936 
1941 
1926 * 
1928 

i9i9 
1929'1 
1935 

1936 
1927 
1929 

1935 

i9i4 
1929 

1937 

1943 

1939 

1930 

1933 
1934 

1927 

1924 
1934' 

1939 

1933 
1943 

1929 
1931 

1926 
1934 
1929 

The Book ot 

JUDICIAL 

A utho,ization 
State Ba' 

Reso-
Statute lution 

* (•) 

••• 

* 
• •• (d) 

••• 
* 
* 
* * 
* ••• 

* 
* * ''.,rt.' 

* 

* 
••• * 
* * 

* * * 

d In Cook County only, by resolution of Board of County 
Commissioners. 

e Indefinite. 

the States 

COUNCILS* 

r-- Functions --.. 
Supreme Numbe' App,o- Judicial. ... General 

Cou't of p,iation, Statistics ··.Judicial 
R"le Jfembe's Te'm 1943 Compiled Research 

4·y;;. N~~e 9 * 45 i ·.y~s: None 
11 $64,780b * * 

9 4·y;s·. ·$5'00 

* * 

.. s. 4·y;s· . s2:soo 
• •• 9 4 yrs. $100b * 

* 13 4 yrs. None * * 9 4 yrs. $2,750 * * 52 . $800 * * 

4".Yr"s'. $5.300 10 * * 10 6 yrs. $1,500 * * 
12 3 yrs. $750 * * . ·9· J

0

y;s·.expe~~~~ilowed:: :.: 

* 11 None * 
14 S ·.;,~s: si.sso * * 
10 (•) None * 20k 2 yrs. $27,500 * * 
28 2 ·y;;, N~~~ * ••• 
13 3 yrs. $1,500 * * 
6 3 yrs. $500 * * . (~). '*" 12 

4"yr·s:i * 14 $3,000 * * 
16 6 yrs. $1,350 * * 11 3 yrs. None * 

10 4 yrs. $2,500 * * 9 6 yrs. $1.455 * 10 1 yr. (i) * 
I State Bar act under which Council was established now 

repealed. 
1 State Bar funds. 
_h In process of reorganization. 
'. Expenses only. 
1 Two chairmen of Judiciary Committees of Legislature, for the 

term of office as chairmen; Attorney General, ex-officio. 
k Eleven by virtue of their office; six appointed by Governor, 

three advisory members. 

• Prepared from Handbook, National Conference of Judicial Councils, 1942, 744 Broad Street, Newark, New Jersey. ReviAed for 
publication in March, 194!1, by William E. Hannan, Legislative Reference Librarian, New York State Library. 
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APIENDIX 

MODEL STATE CONSTI'IUTION* 

Section 606. Establishment of Ju11 ioial Council. There shall be 
u judlc)ul council, to consist of the chief justice, and one justice 
of the Su.:pre?le court• dei:artment and tv;o judges of the interior court 
departments tc be designe.ted tor f't~ur year~l· by the chief justice; 
three practicing lnwyers, to be e.:ppointed by the governor for over­
lapping terms of three years, from an eligible list containing three 
times e.s many names as there are appointments to be made and presented 
to him by the governing board of the state bar association; three 
laymen citizens of the state, to be appointed by the governor for 
overlnpping terms of three years; and the chairman of the judiciary 
committee of the legislature. The judicial council shall meet at 
l~ast once in each quarter, at a time and place to be designated 
by the chiet justice. 

Section 607. Pow·ers of the Judicial Council. The judicial 
council, in addition to other potvers herein confer1'ed upon it or 
hereafter conferred by law, shall have pov1er to make or alter the 
rules relating to plea.ding, practice, or procedure in the General 
Court of Justice, and tc prescribe generally by rules the duties 
and jurisdiction of masters and magistrates; and also to make rules 
and regulations respecting the duties and the business of the clerk 
of the General Court of Justice and his subordinates and all minis­
terial officers of the Gener~l Court of Justice, its departments, 
divisions, or branches. The legislature may repeal, alter, or 
aupplen:ent any rule of pleading, practice. or procedure, by a law 
limited to that specific purpose. No such rule made by the judicial 
council shall be effective until published as provided by law. 

* National Municipal league, Model State Constitution, Partial 
Revision, 1946, p. 14 
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