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l. APPELLATE DECISIONS - FLYHA INCORPORATED Ve RIDGEFIELD.

Flyha, Incorporated, )
' E Appellant, ) S
V. : ) On Appeal. ..~ .
_'Borough Council of the Borough CONCLUSIONS .
of Ridgefield, ) ’AND’ORDERB,

Respondent.

e e e me e men G e et Weme G s meme  gwan

Thomas J. Ryan, Esgq., Attorney for Appellant
Mlchael L. Scherby, Esq., Attorney for Respondent

- BY THE DIREGTOR: |
| The Hearer has filed the following report hereln.:

- Hearer's Report

fmg&inafter Council) whereby on June 17, 1969 it denied appellant's

‘JTQB;jfor 1969-70 for premlses 603 Broad Avenue, Rldgefield ST
5 | The resolutlon adopted by the Councilreads as follows.

"WHEREAS, FLYHA, INC., a New Jersey corporation -
with its pr1nc1pa1 office located at 603 Broad
Avenue, Rldgefleld, New Jersey, has applied for
renewal of its retail consumption alcoholic beverage.

- license, for premises now known as Stage Coach Inn
- and situate.at 603 Broad Avenue, in the Borough of
- Ridgefield, aforesaid; and .

"WHEREAS, it is the duty of the Mayor and Council; B
of the Borough of Ridgefield to 1nvest1gate all appli-
cants for such licenses and to exercise proper discre-. -
tion in considering and granting such appllcatlon :
and

"WHEREAS the following 01rcumstances have been
brought to the attention of the Mayor and Council of
the Borough of Ridgefield:

(1) That despite  the fact that a complete change of
‘stockholders and ownership of said applicant corpora-
tion occurred sometime in the early part of 1969, the
new stockholders failed to notify the Mayor and Council .
of the Borough of Ridgefield of such change, as required
by law, until finally requested to do so by the Borough
Clerk of the Borough of Ridgefield; and

(2) That no notice of change of trade name from the
'Stone Hearth' to the present name of 'Stage Coach Inn!
was ever timely sent to the Borough Clerk; and = -

(3) That no proof of publication regardlng the afore-

Appellant aopeals from the action of respondent (here—-ﬂ- ;

application for renewal of plenary retail consumption- llcense'nfﬁri;
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menitioned complete change of ownership was filed with
the Borough Clerk of the Borough: of Ridgefield, although
same has been requested by said Borough Clerk on numer-
ous occa31ons, and

(4) That the notice form required to be published
at the time of application for renewal of the afore-
mentioned retail consumption license describes one
- Josephine Sepede as a principal stockholder and director.
of the applicant corporation, while the application form
filed lists no such person as hav1ng any interest in said
corporation; and :

"WHEREAS; in pursuance of its duty and obligation to
" intelligently consider each application and properly
exercise discretion concerning same, the Mayor and Council
of the Borough of Ridgefield did cause a police investiga-
tion to be made with regard to said applicant corporation,
which investigation dlsclosed the following facts:

(1) The person always in charge of the applicant's
premlses, and who has complete control of all operation
of the tavern known as the Stage Coach Inn, is one
Anthony Barresi; and

(2) Although the application filed by Flyha, Inc.,
"does not disclose any interest in said corporation held
or controlled by said Anthony Barresi, the corporate reso-
Jution relating to banking transactions indicates that the
only person authorized fto sign checks on behalf of said
. corporation is the said Anthony Barresi, who is not an
officer of said corporation, and that therefore no officer,
stockholder or director of the appllcant corporation is
authorized to sign checks on behalf o; said corporation;
and

‘ (3) The said Anthony Barresi admitted that the two
persons named as the sole stockholders and dlrectors of
the corporation are his sisters; and

"WHEREAS, the Mayor and Council of the Borough of
Rldgefleld deem and interpret said activities and infor-
mation to mean' that the aforementioned corporation is

-under the complete domination and control of the said
Anthony Barresi and that the Mayor and Coun01l of the
Borough of Ridgefield would be justified in ‘piercing
the corporate veil' and construing the application to
be an application in fact on behalf of the said Anthony
Barresij; and _

"WHEREAS, the said Anthony Barresi previously applied
to the Nayor and Council of the Borough of Ridgefield for
a retail consumption license to operate the same premises
vhich are herein involved, which application was, for the
best interest of the Borough of Ridgefield and by way of
discretion of the Mayor and Council of the Borough of
‘Ridgefield, denied on July 6, 1967, which denial was .
thereafter affirmed on an appeal and hearing de novo ‘before
the State of New Jersey, Department of Law and Public
Safety, Division of Alcoholic Beverage Control, by way
of conclusions and order of November 21, 1967; "and

"WHEREAS, in addition to the foregoing the Mayor and
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Council of the Borough of Ridgefield are of the
opinion that the aforementioned acts of failing

to notify appropriate authorities of change of
corporate ownership, change of trade name and
proof of publication, as required by law, indi-
cates a lack of regard for appropriate authority
and law and the Mayor and Council of the Borough -
of Ridgefield being of the opinion, based on all
the foregoing information and facts, that the issu-
ance~of a retail consumption license to the appli-
canty Flyha, Inc., would be contrary to the best
interest of the Borough of Ridgefield.

"NOW, THEREFORE, BE IT RESOLVED that the
application for a plenary retail consumption Ilicense
‘nade > by Flyha, Inc., be and the same is hereby
denied.®

In its petition of appeal appellant urges that the
action of the Council was erroneous for the following stated
reasons:

HThe Anbellant gave due notice to the Respouaelb of
the change of stockholders and ownership of said
applicant corporation. The notice to permit the
applicant to be known as Stagecoach Inn was tTimely
given to the Respondent. The publication referred
to was admittedly an error made by the newspaper
publishing the same due to a typographical error

and this was brought to the attention of the Borou gh"
Clerk., The matter of the true owners of the stock
of the corporation‘was investigated by the State ABC
authorltles prior to the application for renewal and
found to be in good faith. The Respondent has erred
in denying the renewal of this application by the
Appellant.®

The Council in its answer denied the substantive alle-
gations contained in the petltlon of appeal.

. Upon filing of the appeal an order dated July 2, 1909,
was entered by the Director extending the term of appellant s
1968-69 license until further order herein.

The appeal was heard de novo pursuant to Rule 6 of.
State Regulation No. 15, with full opportunity for counsel to
present testlmony and cross-examine witnesses. .

A review of the testimony and exhibits reveals the
factual complex as follows: For a period of approximately five
years prior to July 1968 Patrick J. Flynn (holder of ninety-
eight per cent. of the stock of Flyha, Inc., also known as
Fly-Ha, Inc.) operated a restaurant and tavern business at 603
Broad Avenue, Ridgefield, using the name "Stone Hearth." In
the latter part of 1968 or early 1969 Mrs, Marion Abbatiello,
Boroagh Clerk of Ridgefield, noted a change in the name of the
tavern from "Stone Hearth" to "Stage Coach Inn"™ and brought
this to the attention of the Mayor and Council and the State
Division of Alcoholic Beverage Control.

By letter dated April 22, 1969, Flyha, Inc. was in-
formed by the Division that a recent investigation conducted
by it disclosed that there had been a change in the stock-
holders of the corporation and that it had failed to file
notice of such change with the local issuing authority and to

cause the notice of change to be published in compliance with

!
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Rules 11, 12 and 13 of State Regulation No. 2 and R.S. 33:1-3k.
Flyha was directed to comply therewith within ten days. A copy
of the aforesaid letter, which had been sent to the Borough and
stamped received by Borough Clerk's office April 25, 1969, was
marked R-7 in evidence. ‘

The Borough Clerk denied ever seeing a copy of a letter
dated April 24, 1969, purportedly sent by H. Dick Cohen, former
attorney for appellant, to the Borough Clerk informing him that
iFlynn and his associates had agreed to sell all of their shares
of stock in Flyha, Inc. to Jennie DeMuro and Josephine Sepede
and that it was their intention to operate the business at the
present address under the name "The Stage Coath Inn® (R-4 in evi-
dance). The Borough Clerk admitted receiving an undated letter
signed by Jennie DeMuro on May 29, 1969 and stamped "received"
on the same day which stated that she and Josephine Sepede had
purchased all of the stock in Flyha from the former stockholders
in "“"the early part of 1969" (R-1 in evidence). '

A On behalf of appellant Anthony J. Barresi testified that

his sisters Josephine Sepede and Jennie DeMuro own all of the
stock of the corporate appellant and that he is the manager of
the restaurant and bar business conducted by it. At the time of
the hearing his sisters were in Florida for a rest after having -
peen hospitalized for some time before then.

The appellant maintained a corporate checking account in
National Community Bank in Ridgefield. He is the only individual
auvthorized to issué checks, purchase liquor and bar materials.
The main reason for being given sole authority to sign checks
was so he "wouldn't have to go chasing around for a co-signature.!
He compared this operation with his management of a large farm in
forris County in behalf of one of his sisters and her husband
where he had complete charge, including authorization as sole
signer of checks, purchasing, hiring and firing. He had frequent
meetings with his sisters concerning the operation of the busi-
ness. He is not aware of any complaints having been made con-
cerning the operation of the tavern since July 1968.

H. Dick Cohen (a New Jersey attorney) was entrusted with
all of appellant's legal matters, including making of all of the
required applications to the licensing authority. It was his
impression that the Borough Clerk had been given timely notice
of the change of trade name from "Stone Hearth" to "Stage Coach
Inn." A letter dated June 10, 1969, sent by Attorney H. Dick
Cohen to the Clerk of the Borough of Ridgefield enclosing a cer-
tified copy of a trade name certificate filed by Flyha, Inc.,
trading as The Stage Coach Inn, with the County Clerk, was marked
A-1 in evidence. A copy of the aforesaid trade name certificate
dated May 12, 1969 was marked A-2 in evidence. It listed
Josephine Sepede and Jennie DeMuro (president and secretary,
respectively, of Flyha, Inc., trading as The Stage Coach Inn) as
the only persons interested in the firm. An affidavit of publi-
cation of a notice in the "Bergen Bulletin" (a local newspaper)
on June 5 and June 12, 1969, that appellant Flyha, Inc., trading
as Stage Coach Inn, had applied to respondent for a plenary

retail consumption license, was marked A-3 in evidence. These
metters were the concern of attorney Cohen.

The decision to refurbish the restaurant and to change
its type of operation was mutually agreed upon among the witness
and his sisters. o : -



.. been drawn to his sisters because the business has not been .-

- - profitable. - Up to*thefdate of - the’ hearlng he is the only\pe_

© ... son authorlze -to: checks in behalf of- the corporatlon H
_,,;jvdenled ever: ‘

' :,fCoach Inn.,,_“
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A check dated October 1, 1968, signed by Anthony J.
Barresi for Flyha, Inc., payable to Edwin Muller, Attorney,

in the sum of $500 for services rendered in connection with
the transfer of the corporate stock of Flyha, Inc. and for
other services, to. which was attached a bill for services

dated September 19, 1968, unsigned and bearing no letterhead
and addressed to "Flyha, Inc., Mrs. Josephine Sepede and

Mrs, Jennie DeMuro" for services rendered in connection with
the stock transfer and for other services, and a closing state-
ment for the sale of said stock dated August 1%, 1968, signed
by Jennie DeMuro,' Josephine Sepede and Patrick J. Flynn, were
received in evidence as Exhibits A-4 and A-5 réspectively.

The witness was also present at the closing.

On cross examination the W1tness reiterated that the

change in stockholders of Flyha took place in August 1968; he
- was aware that notice of change of corporate ownership had to
be given, and he had assumed that the publication of the change
had been attended to by attorney Cohen. He conceded receiving
a notice from the Borough or from the Division informing him
that it was incumbent upon the corporation to give notice of
- change of ownershlp.v Inasmuch as the transfer and closing had

~ transpired in August 1968, the statement in R-1 to the effect
that the change of stockholders occurred in the early part of - .
1969 did not "make sense". to him. His sisters go to the tavern:‘%
- at least weekly when they are physically able. No checks have = -

e that he 1s the owner of theo

: ‘Barresi admltted 51gn1ng an undated trade name certi-
ficate for The Stage Coach Inn conducting the business of -
restautant, bar and grill, said certificate having been sworn
to on October 16, 1968, The certificate was prepared by Cohen

- and stated that he (Anthony J. Barresi) and Josephine Sepede

were the owners thereof. He asserted that he and his attorney
were in error in the executlon thereof. If he had read it
. thoroughly, he would not have signed it. The certificate which -
""bore the. authentlcation that the ariginal thereof had been ‘
filed in the office of the County Clerk on October 16, 1968 was
received in evidence.as R-2, It was his recollection that the
name change to "Stage Coach Inn" and a new 31gn bearing that
name was placed on the exterior of the premises in the Fall of
1968. He had assumed that the attorney had informed the’
Borough Clerk of the change of name to "Stage Coach Inn" prior
" to June 1969, at which time a second trade name certificate
had been filed with the County Clerk indicating that Josephine
Sepede and Jennie DeMuro were the persons interested in the
business (A-1 in evidence). Attorney Cohen did not inform him
that he had not notified the Borough. Acting on advice of
their physician (who had prescribed a two-weeks rest perlod)
both of his sisters went to Florida about three weeks prior o
the date of this hearing (January 30, 1970). It had been his
~impression. that both would be avallable for the hearing. A
letter handed to Barresi by Dr. C. T. Markert, dated January 29,
1970, was given to ‘appellant's substituted attorney and was
"ece1th in evidence as Exhibit R-3. - Barresi had requested
the doctor to furnish him with a letter stating why the sisters
had to stay in, Florida.'”Dr._Markertfs letter stated:

"To Whom It May Concern~
" This is to advise that Mrs. Josephine Sepede
-ls in Flora,da a*b this time and i‘or thé next several.
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~ weeks upon my adV1ce. e e e e
Mrs, Sepede suffers from a heart condltlon. -
: ' Sincerely,
Dr. C Merkert. ‘

Barresi asserted that he dld not read the letter prlor to nandlna o
it ©o tne SubSultated attorney.' : L , . :

: e dld not. furnlsh any rlnenclnc to hls”sisters for the
our chase of the stock of the COprTathn.~ An:ggreement dated.

august 1k, 1968, executed by Josephine Sepede ané Jennie Dcraro as
plecoo 3 end Petrlck J. Flynn as pledgee, providing for this .
pledge oI corporate appellant's stock, was. marked in ev1oence A-?.

Cn redlrect examlnatlon the vztness beSulfled tnat .-2
(sne trade name certificate that had ‘been executed by Josephine
Sepede and Anthony J. Barresi) was prepared at Cohen's office and.
nailed To him for signature. It was for uhat reason uhau he
signed the cer tlrlcate. o .

On recross examlnatlon Barre51 testifled uhat he srore ,
to the truth of the statemerts contained in R=2 before the notary .
public; however, he was careless and untnlnkn.n6 as to vhat tne
cocumenc haQ renresenued o . S _

nt thls p01nt aonellant rested 1ts case.

A trade name: cert 1cate for "The Stace Coacn Lnn"' g
that Josephine oepede ‘and - Anthony Bar esi were the owne 5
of, sworn to and filed in the Bergen" County Clerk's office on
ber 16, 1968 (see¢ infra R-2), beorlng the certification of tae
B rgéen County Clerk dated’ Decenoer 30, 1969' nac {he original wes
still on file 1n that offlce, was. received in ev1dence as unnrolt'
R-—/.' T . o . . :

Resoonuent‘s attorney asserted thau he had subnoeneei
both Mrs. epeoe and - Mrs. Deluiro to testify:and noted- that they .
were not present at the heerlng. Most of the: nrev1ously sched r-‘cd
hearings ‘had been adgourned due-.to. representa tions that either or
both of them were 111, -He was not informed of ‘their uﬂuVQllaOLl”u]
until the evening prior to the hearing ~although both had been in -

’\
o

Florida the past three weeks. Anoellant's attorney represenued tzet R

“its prior attorney was 111, and for that reason respondent was:
not informed of the absence of ‘the two womeén from the State. '
However, he informed resnondent's attorney of’thelr absence as soon
.as he had knowledge thereof. L S S C

Artnur d. Mlller an admlnlstrat1Ve a351stant of Nathﬁa*- |
Communlvy Bank (Rldgeflela brancn) produced the original corpora te
signature card filed with that of 1ce shou1ng ‘that hnthony Je

Berres1(nanager) was exclusively authorlzed to sign checks and otner” |

commercial paper, and to borrow money from the bank in behalf of
The cors voration. . This item was received” 1n~ev1dence as Exhibit.
"R-6. The account was:- opened on. September '

- nowise amended excepc for a change of name. - The. trade nane .
certificate (R-2), which Barresi asserted he had executed . in error
had been rlled U’bh the bank. It bore the stamp mark "Ridgefield .
Office" and the account number.;_“lyha flled no. other trade name
certlficace with. the bank SRR :

, . In addltlon to testlfying as- 1nd1cated Era, Mrs. -
tMarion Abbatlello (who had been Borough Clerk for a perlod of -

1968,  and. it was in Q,r]ﬁ
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eleven years) stated that éie had not received proof of publication
of change of corporate ownerships; the only proof of publication

she received was in June 1969 which referred to the annual
application for reneWal of license.

On cross examination the witness asserted that she had
no knowledge of any complaint against Flyha other than as above
stated; the notice of renewal application published in June 1969 .
and uhe letter which she received from Mrs. DeMuro on May 29,
1969 (R-1) did contain the names of the corporate offlcers. |
The medical certificate of Dr. Herbert Pardell dated
October 20, 1969, indicating that Jennie DeMuro was recoverlng
from an acute myocardlal infarction, was admitted in evidence,
- A-8, A newspaper known as "Bergen éulletln“ published on June
12, 1969, indicating that the notice of the applicatién for the :
renewal of its license by Flyha was published on June 5, 1969, was
- received in evidence as A-9., It was stipulated that the name
- Joseph Sepede should have read Josephine Sepede. .

- In adaudlcatlng this matter it should be noted uhat Rule
11 of State Regulation No, 2 provides that, when there is any
change 1n corporate stockholdings whereby any person acculfes more
than 10% of the stock of any corporation, the licensee shall cause
a written notice of such change to be flied vith the municipal N
issuing authority within ten days after the occurrence. thereof.

" Rule 12 of the said regulation provides that in every such case: the
corporate licensee shall, within the same time, cause to be. =~
published a Notice of Change in Corporate Structure and sets: foruh
‘the form thereof, and Rule. 13 prov1des for the publication of sald

- notice in a newspaper and that .proof of .such publication shall be:ﬁf;kﬁﬁ

“furnished by ‘the licénsee to-the local issuing authority in'
’aff1dav1t form within ten days after publlcatlon thereof.

" R.S. 33.1 34 provides that:

"Whenever any change shall occur in the facts as
- set forth in any application for license, the licensee

- shall file with the commissioner or other issuing
authority, as the case may be, a notice in writing of v
such change within ten days arter the occurrence thereofy
said change, when so mnbtified, shall theréupon become f
part of sala application for license to the end that o
subsequent changes must likewise be so notified; but no
notice need be given by corporate licensees of changes
in stockholdings therein unless and until the aggregate
of such changes, if made before the time of said
application, would have prevented the issuance of the
,llcense "

- It is apparent that the licensee at no time complied with
Rules 12 and 13 of State Regulation No. 2. It is also apoarent
that the licensee did not notify the local issuing authority of the
change in stockholding, in compliance with Rule 11, until May 29,
1969 (see R-1l) which was approximately one month after the Division
sent it notice directing it to comply with the aforesaid rules and
the Alcoholic Beverage Law and approximately nine months after

the change occurred. . , .

In appralsing the overall spectrum of the factual complex,
my attention is focused upon the fact that in 1967 Barresi had
applied to the Borough of Ridgefield for a person-to-person
transfer of plenary retail consumption license C-3 held by
Patrick J. Flynn, t/a Stone Hearth, at premises 603 Broad Avenue,
Ridgefield, to himself, Ridgefielé denied the application for the
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stated reasons that (l) in the year 1959 Barresi'vas convicted
of assault and battery in the munici al court of Little Ferry =
“and (2) Barresi had an interest (50%) in Great Arrow Investmenuj*.ffV
- Corp. which operated a restaurant and tavern in Little Ferry R
lnown as "The Stage Coach Inn'" which had its license revoked.
See Re Great Arrowr. Investment Corp., Bulletin 1341, Items 1 and 2
Parenthetically, it should be:noted that the corporate licensece %*‘>;j
was Tfound cuilty by the Division of four. charges, one of which was
that two agents of this Division received a severe beating, !
necessitating hOSpital treatment, and that Anthony Barresi™ o
- participated in the assault and battery committed upon the agents.
- .Upon appeal (Barresi v. Ridgefield, Bulletin 1770, Item 2), the 2
Division affirmed the action of the local authorlty In that -
appeal to theé Division, which was heard de novo, my att entlon is
focused upon the following testimony offered by Barre31.

"I went through the procedure of purcha31ng this
place rather deeply and, in fact, almost =~ I have
made some few changes. 1n it, figurlng I would run into
no problem making it certainly a completely different
operatlon from what it was, more or less clean-cut
operation, and so forth, and certainly for ohe betterment -
of "the town... ‘

"Q I don't understand vhat you mean when you say you made
chenges and are operating it.

"A Not really operating it but I had been involved in it
figurine I would run into no problems w1th the Borough
for any reason. N _

Questioned by his attorney with reSpect to the above
statement, he insisted. that Flynn was, in fact, operating the -
oremises at the present time. He was then asked the follow1ng._,-;

"Q You have eapended money for plans for redecoratlon,
etcetera?

"A Yes, but it is completely his- operation. I have notmlgg
to do w1th the operatlon." B o

On cross examination Barresi retracted hlS prev1ous statenent and
stated that he did not invest any money in the improvement of

the premlses- that his only investment was. for “legal fees and so
‘on." . A 3 ,

Again, returnlng %o the 1nstant anpeal, I am also

impelled to consider the- follow1ng circumstances: (1) Aamittedly, .
the corporate resolution filed with the bank (R-6) invests
Barresi with sole authority to sign negotiable paper and obtain
credit. His reasoning that he did not want to "go chasing around
for a co-signature" is specious. Many corporate enterprlses do -
not provide for co-signatures. However, frequently, in order to
facilitate the operation of the business, one person, of several,
is authorized to sign checksj; (2) After falling in hlS attempt
to obtain a transfer of the 1icense to him in 1967, a corporate
transfer of stock was arranged in 1968 wherein Barresi's Two
sisters, whom it is conceded knew very little concerning the

- operation of the business, became the sole stockholders and
officers, and they entrusted him with full and complete authority
to purchase, hire and fire., Additionally, on. October 16, 1968

- Barresl signed and swore to the truth of . the contents of a trade
name certificate (R-2), the original of which was filed in the
office of the appropriate- County Clerk and a. copy thereof Zodged
with the bank, which stated that he and Josephine Sepede were the
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owners of the restaurant and tavern business conducted at the
aforesaid address under the name “The State Coach Inn." No
cancellation of this trade name certificate was ever filed.

It is my considered judgment that Barresi was trying to gain
adnission through "the rear door" after failing in his attempt
to enter through '"the front door," '

As was so aptly stated in Barresi v. Ridgefield, supra,
it is basic that the transfer of a liquor license is not an
inheritent or automatic right. If denied on reasonable grounds,
such action will be affirmed. Richmon, Inc, v. Trenton, Bulletin
1560, Item %. A license to vend intoxicating liquor is merely a
temporary permlt or privilege to do what would otherwise be
illegal. Kravis v. Hock, 135 N.J.L. 259 (Sup.Ct. 1947), It is
not a contract. It is not property. R.S. 33:1-26; In re Schneider,
12 N.J. Super. 449 (App.Div. 1951). The unique position of a
liquor licensee was outlined in Blanck v. Magnolia, 39 N.J. 48k,

o0 (1962): -

"From the earliest history of our State, the sale of
intoxicating liquor has been dealt with by the Legislature
in an exceptilonal way. Because of its sui generis nature
anC significance, it is a subject by itself, to the treat-
ment of which ali the analogies of the law, appropriate to
other administrative agencies, cannot be indiscriminately
applied,..."

Ho one has a right to demand a license. A license is a special
privilege granted to the few, denied to the many. Paul v,

loucester County, 50 N.J.L. 585, To obtain a transfer of a
license from person to person, the transferee must qualify as an
original licensee. Neiden Bar & Grill, Inc, v. Newark, 40 N.J.
Super. 24 (4pp.Div. 1956). The test in the issuance of liguor
licenses is whether the public good requires it. Paul v,
Gloucester County, supra. In Zicherman v. Driscoll, 133 N.J.L.
586, 588, the court said:

"...The common interest of the general public should
- be the guide post in the issuing and renewing of licenses."

Furthermore, there has been no proof that the Council's
action was based upon any improper motives. Bumball v. Burnett,
115 N.J.L. 25% (1935). Since the Council has determined that a
grant of the said application would be inimical to the hest
interests of the community, a reversal of its action is justified
only where its refusal was the result of intentional discriminestion
or other arbitrary action. Such was not established herein. CI,
Federici's Hideaway, Inc. v. Belleville, Bulletin 1595, Item 2;
Chestnut Wines & Liduor, Inc., v. West Orange, Bulletin 1740, Ifem 1.

The Director's function on appeal is not to substitute his
personal opinion for that of the issuing authority, but merely
fo determine whether reasonable cause exists for ibs opinion and,
if so, to affirm irrespective of his personal view. Tumulty V.
Dunellen, Bulletin 1487, Item 4, Or, to put it another way, where
reasonable men, acting reasonably, determine that the license
should not be renewed, The Director should affirm such determination
in the absence of a finding that the "act of the board was clearly
against the logic and effect of the presented facts."
Hudson Bergen County Retgil Liguor Stores Association et al. V.
Hoboken et al., 135 N.J.L. 502 (19%7); Lyons Farmg Tavern, Inc.
v, Newark, 55 N.J. 292 (1970). , , o
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: After considering all of the proofs hereln it is my -
judgment that the respondent acued reasonably and in the public -
1nuerest : .

| Tt is therefore recommended that the respondent's action
in denying appellant's appllcatlon for renewal of said. llcense be*"’
affirmed and the appeal herein be dismissed, B

Conclus1ons and Order

'nxceptlons to the Hearer's report and arguqent in support
thereof were filed by the attorney for the appellant pursuwant to . -
eRule 14 of State Regulation No. 15._7 _ ] o

Having carefully considered the entire record hereln
includlng the transeript of the testimony, the exhibits, the
- argument of counsel, the Hearer's report and the exceptions
uhereto, vhich I find to be lacking in merit, I concur in the
findings and conclusions of the Hearer and aéont his recommendaulons.

Accordlnvly, it is, on this 11th day of June 1970

ORDERED that 'the action of the respondent be and the
‘same is hereby affirmed and the appeal herein be and the same
is- hereby dismissed; and it is further

ORDERED that my order entered on July 2, 1969, extenolng
the term of appellant's license for the 1968-69 licensing period
pending the determination of the appeal, be and the same is
nereby vacated, effective 1mmed1ate1y.~, S

RICHARD C. McDONOUGH
: - DIRECTOR o

2. APPELLATE DECISIONS - CLUB ALI BABA, INC. v. PATEBSON.*5“*

CLUB ALI BABA INC.
u/a CLUB ALI BABA

,ON APPEAL

Appellant5 JORDER --aﬁffifc;"

Ve

BOARD OF ALCOHOLIC BEVERAGE
CONTROL FOR THE CITY OF .=
PATERSON,

o Respondent.

Schlffman, Browne & Gallucc1o, Esqs., by Harvey R. Browne Eso.,
~ Attorneys for Appellant ' , _

Joseph L, Conn, Esq., Attorney for Respondent

BV THE DIRbCTOR'

Anpellant appeals from the revocatlon on May 13, 1970
by respondent Board of Alcoholic Beverage Control for the City .
of Paterson of plenary retail consumption license C-123 issued
to appellant for premises 98 Stralvht Streeo, Paterson.,;

. Prlor to hearlng, appellan*'s attorneys advzsed me that
the appeal was withdrawn.;~;n Sl LA ~ :
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, No stay of the order of revocatlon by respondent was
granted by this Division pending the outcome of the appeal.

_Accordingly, it is, on thiv”l5th day of June 1970,

ORDERED that the appeal herein be and the same is hereby
dlsmlssea.

- RICHARD C, McDONOUGH
DIRECTOR

3. DISCIPLINARY P?OCB?DIYGS - PURCHASE FROM UNAUTHORIZED SOURCE -
LICENSE oUSP“WDuD FOR 75 DAYS, LESS 5 FOR PLEA,

In the Matter of DlSClpllnary )
Proceedings agalnst
CONCLUSIONS
EDNA LACEY

)
- AND ORDER
t/a Jamaica Inn ) o
506 Market Street I
Newark, N. J. o )
)
)

Holder of Plenary Retall Consumpulon

License C- 31, issued by the Municipal

- Board of Alconollc Beverage Conurol

o;v the Clty of Yewark.i :

quOWluZ, Bross & Slnlns, Esq. by Irvin A. Horowmtz, Esq., Lo
e : - Attorneys. %or Licensee . . : , o
EBdward F Ambrose Esq.5 Appearing for Dlvision

B_ Tq“ DIRHC”O?p

Licensee pleads non vult to charge alleglng that on a
date during the latter part of January or early February 1970, she
purchased or obtained sixteen (16) cases of various prands of
champagne from an unauthorized source, in v1olatlon of Rule 15 of
State Revulatlon No. 20.

Reports of the investigation disclose that fourieen:ccases
- of various brands of champagne were found stored in the stock-

" roonm and in an adjacent room on the llcensed~premises, without any
supporting invoices., .Licensee's manager, in a signed and sworn
statement, admits that this stock remalned from an order of 5
sixteen cases of champagne he purchased in the latter part of
January or early February 1970, from a man he had never -seen
be;ore, who came in the premlses at about 8:30 or 9:00 p.m. and
offered to sell and immediately deliver the sixteen cases at
Five ($5.00) Dollars a case and that he accepted the offer and
delivery without raising any question of the man as to whether
or not he was a licensee or a licensed solicitor of a licensee
-authorized to sell alcoholic beverages to retailers for resale.

The filed wvholesale price of champagne of brands in question averaged
Nineteen ($19,00) Dollars a case. From all fthe facts and

1vcumstances, a perm1351ble inference may be drawn that the champagne
had been stolen and that the manager either knew or suspected 1t :
had been stolen. I so find,

Absent prior record the license will be suspended for
seventy-flve days, with remlssion of five days for the plea
entered, leaving a net suspension of seventy days. Re Gold-Ross,
Inc., Bulletin 1811, Iten 2. :
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Accordlngly, 1t 1s, on this 15 hiday of June 1970,’

. ‘ORDERED that Plenary Retail Consumptlon L;cense Cc-31, G
~ issued by the Municipal Board of Alcoholic Beverage Control: of the-
 City of Newark to Edna Lacey, t/a Jamaica.Ihn, for premises 506
Market Streeb, Newarlk, be ané the same is hereby suspended for the .
balance of its term, viz., until midnight June 30, 1970, *commen01ng ,

at 2:00 a.m. Monday, June’29, 1970; and it is fur%her o A

ORDERED that any renewal license that may be granted shall S
be and the same is hereby suSpended untll 2:00 a.m. Monday, ‘
Sepuember 7y 1970., '

1 RICHARD Ce NCDONOUGH
DIRECTOR

* Amended order entered June 2% 1970 deferring

. dates of suspension for perlod commencing 2:00
a.m. Wednesday, July. 291 1970 and terminatlng at
2 00 a. . Uednesday, October 7, 1970. .

', GSEIZURE - bORFVITURE PROCLEDINGS - TRhNSPORTATION OF ILLICIW
' ALCOHOLIC BEVERAGES - MOTOR VEHICLE ORDERED FORFEITED AND SOID. .
AT PUBLIC SALE - CLAIM OF INNOCENT LIENOR OF MOTOR VEHICLE
RECOGNIZED - ALCOHOLIC BEVERAGES ORDERED FORF&ITLD '

Tn the Matter of the. Selzure on Yy Case No. 12 284
December 14, 1969 of a quantity of S _
alcoholic beverages and a Chevrolet sedan: - ) ON HEARING

on Public Highway 42, in the City of Camden, . CONCLUSIOHNS
County of Camden and State of New Jersey., - ) B AND ORDmR

--——-—-——-.——--——--‘----———-----——---—————-..—--

Chivian & Chivian, Esqs., by Louis Chivian, Esq., appearlng for
claimant, General Motors Acceptance Corporatlon.
Harry D. Gross Esqe., appearlng for the Div131on.

BY THE DIRECTOR- !

, This matter came on for hearing pursuant to the provisions
of Tltle 33, Chapter 1, of tThe Revised Statutes of New Jersey and
tate Regulaolon No. 2é to determine whether nine containers of

alcoholic beverages and a 1966 Chevrolet, more particularly
‘described in an inventory annexed hereto,wmade part hereof and
‘marked Schedule "A"™, seized on December 1k, 1969 on Public Highway
42, 1/2 mile south of Morgan Boulevard amden, N.J. constltute
unlawful property and should be forfeléed

‘When the matter came on for hearlne pursuant to R.S, :

33:1-66, the only appearance entered was on behalf of the Gener al

- Motors ﬁcceptance Corporatlon, which sought recognition of its _
11en upon. the said_ motor vehicle.

The flle of this Division, which contained the reports of
~ the State trooper and other documento, reflects the following:
On December 1k, 1969 at 6:00 P.M. a State trooper observed two
automobiles parked in a U-turn area of State Highway 42 in Camden,
and two men were standing between the: Chevrolet and another car.
The Chevrolet was later identified as belonging to Willie L. Pugh.
Then these men saw the State trooper approach, they entered their
respective cars. The. State trooper stopped and questioned them.
‘While they were exhibiting their license, the trooper smelled an
odor of alcohol. coming from the Chevrole% motor vehicle, He -
observed a 4/9 bottle of White Label Dewar's Blended Scotch Whisky = -
on the front floor ofAthat vehicle. He checked the vehlcle further;:‘*
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and found, in the trunk, eight one-gallon jugs of untaxed alcohol
along with a metal tub of corn mash., None of the containers of
alcohol had affixed to them any stamps indicating payment of tax.

The trooper took possession of the alecohol, all of which -
were turned over to agents of this Division.

Pugh was thereupon placed under arrest, and charged with
1llegal possession and transportation of alleged untaxed alcohol
in violation of R.S. 33:1~2; ReS. 33:1-503 and he was also
charged with possession of a deadly weapon. R.S. 33:24:1-51-41,

. On December 31, 1969, a sample of one of the seized
bottles was analyzed by the Division chemist who reports that it
is an alcoholic beverage, fit for beverage purposes, with an
alcoholic content by volume of W7%, .The alcoholic beverages

. selzed herein are illicit because they are untaxed and were -

- illegally transported. Thus, the said beverages and the motor
vehicle in which they were transported, constitute unlawful
property and should be forfeited., R.S. 33:1-1(x & y); R.S. _
33:1-23 R.S. 33:1-50; R.S. 33:1-665 Seizure Case No, 11,765, Bulletin

2

1715, Item 7.

The file which was admitted into evidence contained the
~afridavit of mailing; affidavit of publication; chemist's report
certified by the Director and the inventory.

: Robert 5. Sinnett, credit supervisor of the General Motors
Acceptance Corporation, testified in support of its lien claim on
the said vehicle, He gave the following account: The General
Motors Acceptance Corporation purchased the conditional sales -
contract dated June 15, 1967 signed by Willie L. Pugh covering the
" said motor vehicle., . “

Prior to the said purchase of this contract by this
claimant, a background investigation was made on its behalf by
the Camden Credit Bureau. The investigation disclosed that Pugh .
was marriedl owned the home in which he lived, was steadily employed
for the past 20 years as a processor at a local pickie factory and
had a good credit rating. Nothing derogatory was uncovered in
this investigation after contacts were made with the local bank,
with which Pugh had business relations,

The witness further stated that there is now due to the
sgid claimant, as of the date of the hearing herein, a tTotal of -
$301.6%., He appraised the value of the vehicle, depending upon
its condition, at $750.00 to $800.00, although he admitted that
the wholesale blue book value would be between $850,00 and $900,00.
The witness also stated that this vehicle was originally purchased
for $3,455.00, on vwhich $1,377.15 was pald in cash at the time of
the purchase and 30 regular monthly payments were made thereon, .
Finally, he added that this claimant did not know or have any
reason to believe that this vehicle would be used in unlawful

liquor activity.

I am satisfied from the evidence presented that the
claimant acted in good faith, and did not know, or have any reason -
to believe, that Pugh would be involved in the unlawful transportation
and possession of the illicit alcoholic beverages for which this
notor vehicle would be used. Seizure Case No, 10,975, Bulletin
1507, Item 3; Seizure Case No, 10,448, Bulletin 1383, Item 5.

A Hearer's Report was specifically waived by the claimant
herein, » : , .
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I shall, accordingly, recognize the 11en of the General
Motors Acceptance Corporatlon upon the motor vehicle in question .-
to the extent due on its conditional sales contract in the sum '
of $301.6%. It appears that the retail value of the 1966 motor
vehicle as listed in the standard NADA blue book is $1,255.00. .
The appraised retail value of the sald motor vehicle substantlallyg '
exceeds the amount of the lien claim and the cost of seizure and
storage. .

hccordlngly, it is on this 23rd day of June, 1970

DETERMINED and ORDERED that the Chevrolet sports coupe
described in Schedule "A", constitutes unlawful property and the
same be and is hereby forfeited in accordance with the provisions
of ReS. 33:1-66, and that it be offered for sale, at publlc sale,
pursuant to Sta%e Regulation No. 29, and sold by the Director of .
the Division of Alcoholic Beverage éontrol if a bid satisfactory
to him is obtained; and it 1is further :

. DETERMINED and ORDERED that if the said Chevrolet sporvs
coupe is sold,. out of the proceeds of said sale there shall be
first deducted the cost of seizure, storage and sale as may have
been incurred or may be incurred; second, out of the- balancez if any,
there shall be paid to the General Motors Acceptance Corporation its
lien claim Tecognized to the extent of $301.64; and third, the

" balance of the proceeds of such sale, after the payments a¢oresa1d ,
shall be retained for the use of the State of New Jersey, and it id .
further

DLT?RMIN“D and ORDERED that the seized alcoholic beverages, .
as set forfh in Schedule "A", attached hereto, constitute un-
lawful property and the same be and hereby are forfeited in
accordance with the prov131ons of R.8., 33:1-66, and that they be
retained for the use of hospitals and State, county and municipal v
institutions, or destroyed, in whole or in part, at the direction
of the Direc%or of the DlViSlon of Alcoholic Beverage Control,

RICHARD C. McDONOUGH
DIRECTOR

SCHEDULE "A"

9 - containers of alcoholic beverages -
- 1966 Chevrolet sports coupe, Serial No, 16%3Xl93571
Engine No.78436672 N.J. Reglstration ITL-267. :
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Y, DISCIrLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TRULY
LABELED - LICENSE SUSPENDED FOR 10 DAYS, ILESS 5 FOR PLEA.

In the Matter of Disciplinary -
Proceedings against

PATIO COURT MOTEL, INC.

t/a Sharon Motor Inn

Route 73, 1000' South of the
Maple Shade Circle

Maple Shade, N, J.

© CoNCLUSIONS
- AND ORDER

Holder of Plenary Retail Consumption
License C-19, issued by the Township
Committee of the Township of Maple Shade.
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S. M. Gretzkowski, Jr., Esq., Attorney for Licensee
Walter H. Cleaver Esq., Appearing for Division

. BY THE DIRECTOR:

‘ Licensee pleads non vult to charge alleging that, on . -
April 8, 1970, it possessed an alcoholic beverage in a boctle
o bearlng a label which did not truly describe its contents,

~in violation of Rule 27 of State Regulation No. 20

Absent prior record the license will be suspended lor‘ :fﬁl;fﬁj

ten days, with remission of five days for the plea entered

7’;‘leav1ng a_net suspension of five days. Re Charcoal Hearth, lnc{; xf:;;?

Bulletin 1908, Item 9.
Accordingly, it is, on this 25th day of June 1970

ORDERED that Plenary Retail Consumptlon License C 19
(as renewed for the 1970-71 llcensing period), issued by the.
Township Committee of the Tovmship of Maple Shade to Patio Court
Motel, Inc.,, t/a Sharon Motor Inn, for premises Route 73, 1000°f
South of the Maple Shade Circle, Maple Shade, be and the same is
hereby suspended for five (5) days, commencing at 3:00 a.m. Thursday,
July 2, 1970, and termlnating at 3 OO a.me Tuesday, July 7, 1970.

RICHARD C. McDONOUGH -
~ DIRECTOR -
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6. - DISCIPL .LNARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TRULY
- LABELED - L.LCE\ISu SUSPE.NDED FOR 15 DAYS, LESS 5 FOR PLEA.

In the Matter of 31301p11nary . )
Proceedings agalnSu :

POLLYANN SKEARS o .. CONCLUSICHNS .
t/a Brass Rail x AND ORDER
Mt. Rt. #12 ~
Lopatcong Township E
PO Phillipsburg, N. J.

Holder of Plenary Reitail Consumption
License C- -3, issued by the Township
Committee of Lopaucong Townsnlp.
Licensee, Pro se. .

Walter ﬂ Cleaver, uSG., Apnearlng for D1v1310n

BY THE DIRECTOR:

Licensee pleads pon Vult to charge alleglng thau, on
March 25, 1970, she possessed alcoholic beverages in two bottles:
bearing labels "which did not truly deseribe their contents, in
violation of Rule 27 of State Regulation No. 20

Absent prior record the license will be suspended for
Tifteen days, with. rem1531on of five days for the plea entered,
leaving a net suspension of ten days.v Re uallace, Bulletin
: 1906, Item 13.

ta

Accordingly, it is, on this 26th day of June 1970

ORDERED that Plenary Retail Consumption License C-3
(as renewed for the 1970-71 licensing period), issued by the
*ownsnlp Committee of Lopaocong Lovnshlp to Pollyann Skears,
t/a Brass Rail, for premises Mt., Rt. #1 Lopatcong Township,
be and the same is hereby suspended for %en (10) days, _commencing
at 2:00 a.m. Saturday, July b, 1970 .and termlnatlng at 2:00 a.m.
muesday, July 1k, 1970,

LG
L Richard C. McDonough
_ ' Director :

' ‘-New‘_Jersey State Library



